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CUARANTY  TRUST  COMPANY  OF  NEW  YOWC 

.  V. 

HANNAY  &  COMPANY,  Appto.  j 

Bngliah  C^urt  of  Appeal^ March  It,  J191&. 
([19151  2  K.  B.  636.) 

Ctenrte  —  power  to  make  deelairatory  judgments. 

1.  By  Order  xxv.,  r,  5,  "No  action  or  proceeding  shall  be  open  to  6tfl'e«- 
tion  on  the  ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  court  may  make  binding  declarations  of  right  whether 
any  consequential  relief  is  or  could  be  claimed  or  not:'' — 

Held,  by  Pickf ord  and  Bankes,  L.  JJ.,  Buckley,  L.  J.,  dissenting,  that 
the  court  has  power  to  make  a  declaration  at  the  instance  of  a  plaintiff, 
though  he  has  no  cause  of  action  against  the  defendant ;  and  that  the  rule 
8o  construed  is  merely  an  extension  of  the  practice  and  procedure  of  the 
court,  and  is  not  ultra  vires. 

iSee  note  on  this  question  beginning  on  page  62.] 


—  necessity  of  cause  of  action. 

2.  The  defendants,  who  carried  on 
business  in  Liverpool,  purchased  cotton 
from  dealers  in  America,  who  drew  a 
bill  of  exchange  on  the  defendants  for 
the  price.  The  plaintiffs  in  New  York 
(who  had  a  branch  office  in  London) 
in  good  faith  purchased  the  bill  of  ex* 
change  with  the  bill  of  lading  and  in- 
surance certificate  attached  thereto,  and 
sent  the  documents  to  the  defendants 
in  Liverpool,  who  accepted  the  bill  of 
exchange  and  returned  it  to  the  plain- 
tiffs' London  office.  The  defendants 
paid  the  bHl  at  maturity.  The  bill  of 
12  A.L.R.— 1. 


lading  was  a  forgery,  and  no  cotton 
had  been  shipped  under  it.  The  de- 
fendants brought  an  action  against  the 
plaintiffs  in  America  to  recover  the 
amount  of  the  bill  so  paid  by  them,  and 
it  was  admitted  that  the  law  of  Enj?- 
land  applied  to  the  case.  The  plaintiffs 
thereupon  brought  an  action  in  Eng- 
land, claiming  declarations  to  the  effect 
that  they  did  not,  by  presenting  the  bill 
for  acceptance  with  the  bill  of  lading 
attached,  represent  that  the  bill  of  lad- 
ing was  genuine,  and  that  they  were 
not  bound  to  repay  the  amount  of  the 
bill.    They  also  claimed  an  injunction 
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to  restrftin  the  defendants  from  further 
proceeding  .with  the  action  in  the  Unit- 
ed States.  The  ground  upon  which  the 
injunctibn  was- asked  was  that  the  pro- 
ceedings in-  the  'United  States  were 
vexatious  and  likely  to  cause  injustice 
and  expense.  Upon  an  application  by 
the  defendants  under  Order  xxv.,  r.  4, 
to  strike  out  the  claim  for  the  declara- 
tions upon  the  ground  that  they  dis- 
closed no  cause  of  action : — 

Held  (Buckley,  L.  J.,  dissenting), 
that  the  claim  ought  not  to  be  struck 
out. 

By  Pickford,  h.  J.:  Order  xxv.,  r. 
6,  is  not  confined  to  cases  where  the 
plaintiff  has 'a  cause  of  action  apart 
from  the  rule;  its  effect  is  to  give  a 
general  power  to  make  a  declaration, 
whether  there  is  a  cause  of  action  or 
not,  at  the  instance  of  a  party  interest- 
ed in  the  subject-matter  of  the  declara- 


tion. A  declaration,  however,  that  a 
person  is  not  liable  in  an  existing  or 
possible  action,  is  one  which  will  hardly 
ever  be  made,  though  it  is  not  beyond 
the  power  of  the  court  in  a  very  ex- 
ceptional case  to  make  such  a  declara- 
tion. 

By  Bankes,  L.  J. :  The  rule  applies 
where  a  person  is  seeking  relief  or  in 
whom  a  right  to  relief  is  alleged  to 
exist,  and  his  application  for  a  declara- 
tion is  not  to  be  refused  merely  because 
he  cannot  establish  a  legal  cause  of  ac- 
tion. ''Relief"  is  not  confined  to  relief 
in  respect  of  a  cause  of  action,  and  the 
claim  for  the  injunction  was  a  claim  for 
relief  to  which  the  claim  for  the  dec- 
laration was  merely  ancillary. 

Decision  of  Bailhache,  J.  [1915]  W. 
N.  88,  118  L.  T.  N.  S.  98,  59  Sol.  Jo. 
302,  affirmed. 


Appeal  from  an  order  of  Bailhache,  J.,  in  Chambers.     [1916]  W.  N. 


38. 

The  plaititiffs  were  a  banking 
corporation  carrying  on  business 
in  New  York,  and  having  a  branch 
office  in  London,  and  they  did  a 
large  business  in  buying,  selling, 
and  discounting  foreign  bills  of  ex- 
change. The  defendants  carried 
on  business  in  Liverpool  as  dealers 
in  cotton. 

,  At  the  end  of  1909  and  begin- 
ning of  1910  the  defendants  made, 
through  brokers  on  the  Liverpool 
Cotton  Exchange,  purchases  of  cot- 
ton from  a  fi^:m  carrying  on  busi- 
ness as  dealers  in  cotton  in 
Alabania,  United  States  of  America. 
In  order  to  receive  payment 
for  the  cotton  so  sold,  the  usual 
course  of  business  was  for  the 
American  sellers,  upon  shipment, 
to  draw  a  bill  of  exchange  either 
upon  the  actual  buyers,  or,  by 
the  buyers'  direction,  upon  banks 
with  whom  the  buyers  arranged 
for  their  acceptance.  In  accord^ 
ance  with  that  course  of  busi- 
ness the  sellers  in  America  drew 
a  number  of  bills  of  exchange 
for  the  purchases  of  cotton  in  ques- 
tion, either  on  the  defendants  or  on 
their  banks  in  Liverpool,  and  in 
each  case  the  sellers  attached  to  the 
bill  of  exchange  relating  to  the  par- 


ticular shipment  what  purported  to 
be  the  bill  of  lading  and  insurance 
certificate  relating  thereto.  The 
bills  of  exchange  so  drawn  and  the 
attached  documents  were  sold  in 
New  York,  through  brokers  there, 
by  the  sellers  of  the  cotton  to  the 
plaintiffs,  who  paid  full  current 
value  for  the  same  and  received  the 
bills  of  exchange  and  the  attached 
documents.  The  plaintiffs  through- 
out acted  in  good  faith  and  without 
any  knowledge  or  suspicion  that 
the  attached  documents  were  other 
than  what  they  purported  to  be. 
Upon  receipt  of  the  bills  of  ex- 
change with  the  documents  at- 
tached the  plaintiffs  sent  them  to 
the  drawees  in  Liverpool,  who  ac- 
cepted the  bills  of  exchange  and  re- 
turned them  to  the  plaintiffs  at 
their  office  in  London,  and  retained 
the  attached  documents.  The  plain- 
tiffs, upon  receipt  of  the  accepted 
bills,  negotiated  them  in  Englaiid. 
by  way  of  discount,  and  the  bills 
were  duly  paid  at  maturity  by  the 
defendants,  or  by  their  bankers  on 
their  behalf.  It  turned  out  that 
many  of  the  bills  of  lading  were 
forgeries,  and  that  no  cotton  had  in 
fact  been  shipped  under  them.  In 
respect  of  one  of  these  bills  of  ex- 
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change  for  £1,464,  9s.,  which  had 
been  accepted  by  the  defendants' 
bankers  in  Liverpool  on  behalf  of 
and  paid  by  the  defendants,  the  lat- 
ter on  Januaiy  23,  1911,  brought 
an  action  against  the  plaintiffs  in 
the  United  States  circuit  court  for 
the  southern  district  of  New  York, 
to  recover  the  £1,464,  9s.,  so  paid  by 
the  defendants.  It  was  admitted 
that  the  case  was  governed  by  the 
law  of  England.  The  court  gave 
judgment  for  the  present  defend- 
ants (the  plaintiffs  in  that  action) , 
but  the  United  States  court  of  ap- 
peals ordered  a  new  trial. 

While  the  new  trial,  was  pending, 
the  plaintiffs  on  October  12,  1914, 
commenced  the  present  action  in 
the  King's  bench  division,  the  claim 
indorsed  on  the  writ  being  as  fol- 
lows : 

^(1)  A  declaration  that  the 
plaintiffs  are  not  liable  to  repay  to 
the  defendants  any  sums  paid  by 
them  in  respect  of  any  of  a  number 
of  bills  of  exchange  drawn  by''  the 
sellers  of  the  cotton  in  America  ''on 
the  defendants,  the  Bank  of  Liver- 
pool, Limited,  and  the  London  City 
&  Midland  Bank,  Limited;  and 
accepted  by  the  drawees,  particu- 
lars whereof  so  far  as  known  to 
l^e  plaintiffs  are  as  follows:'' 
Then  followed  a  list  of  six  bills  ac- 
cepted by  the  Bank  of  Liverpool  on 
February  10,  1910,  four  accepted 
by  the  London  City  &  Midland 
Bank  on  February  21,  1910,  and 
six  accepted  by  the  defendants  on 
February  24,  1910,  one  of  the  bills 
accepted  by  the  Bank  of  Liverpool 
being  that  on  which  the  defendants 
sued  in  the  United  States. 

''(2)  A  declaration  that  the 
plaintiffs  did  not,  by  presenting  the 
said  bills  for  acceptance  with  bills 
of  lading  attached,  or  by  indorsing 
the  said  bills,  warrant  or  represent 
that  the  said  bills  of  lading  were 
genuine,  or  that  the  cotton  therein 
described  and  referred  to  in  the 
said  bills  of  exchange  had  been 
shipped. 

''(3)  A  declaration  that  all  the 
said  bills  accepted  by,  on  behalf,  or 


on  account  of  the  defendants  were 
unconditionally  accepted. 

"(4)  An  injunction  to  restrain 
the  defendants  from  further  prose- 
cuting or  taking  any  further  step 
in  an  action  commenced  by  the  de- 
fendants against  the  plaintiffs  in 
the  United  States  district  court  for 
the  southern  district  of  New  York 
on  the  23d  January,  1911,  to  recov- 
er the  aforesaid  sum  of  £1,464,  9s., 
and  Interest. 

"(5)  An  injunction  to  restrain 
the  defendants  from  instituting 
or  prosecuting  any  proceedings 
against  the  plaintiffs  to  recover 
any  moneys  paid  by  the  defendants 
in  respect  of  the  aforesaid  bills,  or 
any  of  them,  in  any  foreign  court. 

"(6)  Payment  of  the  costs  in- 
curred by  the  plaintiffs  in  and  in 
respect  of  the  above-mentioned  ac- 
tion in  America,  or  such  part  there-* 
of  as  the  court  may  think  fit."         ^ 

The  action  was  transferred  to 
the  commercial  list.  The  plaintiffs 
took  out  a  summons  before  Bail^ 
hache,  J.,  for  an  interim  injunction 
in  the  terms  stated  in  paragraphs  4 
and  6  in  the  indorsement  on  the 
writ,  upon  the  ground  that  the  ac- 
tion in  America  was  vexatious .  and 
embarrassing,  and  likely  to  cause 
injustice  to  the  plaintiffs^  and  ex- 
pense, and  that  the  English  courts 
could  better  decide  the  English 
law.  The  learned  judge  intimated 
that  he  was  not  prepared  to  grant 
an  interim  injunction,  and,  upon 
the  defendants'  counsel  stating  that 
they  intended  to  raise  the  point 
that  the  court  had  no  jurisdiction 
to  make  the  declarations  claimed  in 
till  1  to  3  in  the  indorsement  on  the 
writ,  the  claim  for  an  injunction 
stood  over,  and  it  was  agreed  that 
the  case  should  be  argued  upon  the 
footing  that  the  defendants  had 
taken  out  a  summons  under  Order 
XXV.,  r.  4,  that  the  claim  for  the 
declarations  in  1fT[  1  to  3  in  the  in- 
dorsement on  the  writ  should  be 
struck  out.  Bailhache,  J.,  held  that 
he  had  jurisdiction  to  entertain  t;hd 
claim  for  the  declarations,  and  dis- 
missed the  summons.     [1915]   W* 
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N.  38,  113  L.  T.  N.  S.  98,  59  Sol.  Jo. 
302. 

The  defendants  by  leave  ap- 
pealed. 

F.  A.  Greer,  K.  C,  and  A.  R.  Ken- 
nedy, for  the  defendants : 

The  declaration  which  the  plaintiffs 
ask  for  by  the  indorsement  on  the  writ 
is  a  declaration  that  they  are  not  liable 
to  repay  to'  the  defendants  the  amount 
of  the  bills  of  exchangre.  Such  a  dec- 
laration is  not  authorized  by  Order 
XXV.,  r.  5.  The  defendants  are  entitled 
to  have  the  three  paragraphs  of  the 
indorsement  on  the  writ  claiming  dec- 
larations (which  is  to  be  taken  for  this 
purpose  as  the  statement  of  claim) 
struck  out  on  the  ground  that  they  dis- 
close no  cause  of  action,  the  only  cause 
of  action  alleged  being  the  right  to  the 
declarations.  The  court  of  chancery  be- 
fore the  Chancery  Procedure  Act  1852 
(16  &  16  Vict.  chap.  86)  had  no  power 
to  make  a  declaration  of  right  where  no 
other  relief  was  claimed.  Sec.  50  of 
that  act  provided  that  ''no  suit  in  the 
said  court  shall  be  open  to  objection  on 
the  ground  that  a  merely  declaratory 
decree  or  order  is  sought  thereby,  and 
it  shall  be  lawful  for  the  court  to  make 
binding  declarations  of  right  without 
granting  consequential  relief.''  That 
section  was  held  only  to  apply  to  cases 
in  which  there  was  a  right  to  some 
equitable  relief  which  might  be  granted 
if  the  plaintiff  chose  to  ask  for  it. 
I  Rooke  V.  Kensington,  2  Kay  &  J.  758, 
at  pp.  760,  761,  69  Eng.  Reprint,  986, 
26  L.  J.  Ch.  N.  S.  795,  2  Jur.  N.  S.  755, 
4  Week.  Rep.  829,  14  Eng.  Rul.  Gas. 
717. 

It  did  not  empower  the  court  to  make 
a  mere  declaration  of  right  where  con- 
sequential relief  was  neither  asked  for 
nor  could  be  obtained.  Since  the  Judi* 
cature  Acts  the  court  has  no  greater 
jurisdiction  in  this  respect.  The  courts 
of  this  country  are  open  to  suitors  who 
have  some  cause  of  complaint.  The 
plaintiffs  here  have  no  cause  of  com- 
plaint; they  are  merely  asking  for  a 
declaration  that  the  defendants  have  no 
cause  of  action  against  them.  Instead 
of  waiting  until  they  are  sued  and  then 
setting  up  their  defense,  they  seek  to 
reverse  the  position  of  the  parties,  and 
to  make  the  defendants  litigate  their 
cause  of  action  in  a  forum  not  of  their 
own  choosing.  The  Judicature  Acts 
and  Rules  give  them  no  such  right. 
Sec.  16  of  the  Judicature  Act  1873  (86 
&  87  Vict  chap.  66),  transferred  to  the 


high  court  the  jurisdiction  ef  the  court 
of  chancery;  and  by  §  23  the  jurisdic^ 
tion  transferred  to  the  high  court  is 
to  be  exercised  (so  far  as  regards  pro- 
cedure and  practice)  in  the  manner 
provided  by  the  act  and  rules,  and 
where  no  special  provision  is  contained 
in  the  act  or  rules,  as  nearly  as  may  be 
in  the  same  manner  as  before.  Sec.  17 
of  the  Judicature  Act  1875  (38  &  39 
Vict.  chap.  77)  gives  power  to  make 
rules  regulating  the  practice  and  pro- 
cedure of  the  court.  Order  xxv.,  r.  5, 
deals  with  proceedings  in  lieu  of  de- 
murrer. Under  r.  4,  unless  the  state- 
ment of  claim  discloses  a  reasonable 
cause  of  action,  it  may  be  struck  out. 
Rule  5  says  that  "no  action  or  proceed* 
ing  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  judg- 
ment or  order  is  sought  thereby."  That 
refers  to  an  action  or  proceeding  Which 
the  plaintiff  has  a  right  to  bring,  and 
which  is  properly  constituted  inde- 
pendently of  tiie  rule.  A  declaration 
will  not  be  made  where  there  is  no 
right  to  consequential  relief. 

Brooking  v.  Maudslay,  L.  R.  38  Ch. 
Div.  636,  at  pp.  646,  647,  57  L.  J.  Ch. 
N.  S.  1001,  58  L.  T.  N.  S.  852,  36  Week; 
Rep.   664,   6   Asp.   Mar.   L.   Cas.  296; 

The  argument  for  the  defendants  in 
that  case  was  (see  p.  641)  that  "the 
court  will  not  make  a  declaration  unless 
relief  can  follow  upon  it,''  and  this 
argument  was  adopted  by  Stirling,  J. 
The  case  of  London  Asso.  v.  London  & 
L  Docks  Committee  [1892}  3  Ch.  242, 
67  L.  T.  N.  S.  238,  7  Asp.  Mar.  L.  Cas. 
196,  which  is  relied  upon  by  the  plain- 
tiffs, does  not  support  their  right  to  the 
declarations  claimed.  In  that  case  the 
plaintiffs,  the  Peninsular  &  Oriental 
Steam  Navigation  Company,  complained 
that  the  defendants  by  means  of  regu- 
lations threatened  to  interfere  with  the 
use  of  berths  appropriated  to  the  plain- 
tiffs, and  they  brought  an  action  for  an 
injunction  and  a  declaration  that  the 
regulations  were  invalid.  The  court 
held  that,  though  no  right  of  the  plain- 
tiffs had  actually  been  infringed,  they 
could  make  a  declaration  under  Order 
XXV.,  r.  5,  that  the  regulations  were  not 
binding  upon  the  plaintiffs.  There, 
however,  there  were  both  an  intention 
and  a  threat  by  means  of  the  regula- 
tions to  interfere  with  the  plaintiffs' 
rights,  and  a  case  for  an  injunction  was 
made  out.  In  Barraclough  v.  Brown 
[1897]  A.  C,  615,  66  L.  J.  Q,  B.  N.  S. 
672,  76  L.  T.  N.  S.  797,  it  was  held  that, 
where  a  statute  gave  a  right  to  recover 
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expenses  in  a  court  of  summary  juris- 
diction from  a  person  who  was  not 
otherwise  liable,  the  high  court  had  no 
power  to  make  a  declaration  that  the 
applicant  had  a  right  to  recover  the 
expenses  in  a  court  of  summary  juris- 
diction, upon  the  ground  that  the  high 
court  could  give  no  relief.  Lord  Davey 
(at  p.  624)  referred  to  London  Asso. 
V.  London  &  I.  Docks  Committee,  supra, 
as  a  case  similar  to  that  in  which  a 
declaration  was  sought  as  to  future  or 
reversionary  rights.  As  Lord  Davey 
said,  "it  would  obviously  be  incompetent 
for  the  judges  or  the  Rule  Committee 
under  a  power  to  make  rules  of  pro- 
cedure to  give  the  court  power  to  deal 
with  a  matter  which  is  outside  its  juris- 
diction. The  rule  relates  to  procedure 
only,  and  must  be  so  construed.''  Rules 
of  practice  cannot  affect  substantive 
rights.  If  the  rule,  upon  its  true  con- 
struction, gives  power  to  make  a  dec- 
laration where,  no  relief  can  be  given, 
it  is  ultra  vires.  The  court  will  not  so 
construe  it  Chapman  v.  Michaelson 
[1908]  2  Ch.  612,  24  Times  L.  R.  795, 
52  SoL  Jo.  661,  [1909]  1  Ch.  238,  78 
L.  J.  Ch.  N.  S.  272,  100  L.  T.  N.  S.  109, 
25  Times  L.  R.  101,  was  a  very  different 
case  from  the  present.  There  the 
trustee  of  a  debtor  under  a  scheme  of 
arrangement  with  his  creditors  brought 
an  action  against  an  unregistered  mon- 
ey lender,  who  had  taken  a  mortgage 
from  the  debtor  to  secure  a  loan,  for  a 
declaration  that  the  mortgage  was  il- 
legal under  §  2  of  the  Money  Lenders 
Act  1900.  The  debtor  was  liable  on  the 
mortgage,  and  the  plaintiff  was  desirous 
of  having  the  validity  of  the  mortgage 
decided  for  the  purpose  of  administer- 
ing the  property  of  which  he  was  the 
trustee  under  the  scheme. 

Bailhache,  J.,  placed  reliance  on  The 
Manar,  L.  R.  [1903]  Prob.  95,  72  L.  J. 
Prob.  N.  S.  41,  51  Week.  Rep.  687,  9 
Asp.  Mar.  L.  Cas.  482,  further  reported 
on  the  trial  of  the  action  in  89  L.  T. 
N.  S.  218,  but  there  both  the  plaintiffs 
and  defendants  were  making  claims 
ai:ainst  the  ship,  and  to  settle  those 
claims  the  court  made  a  declaration. 
In  Williams  v.  North's  Navigation  Col- 
lieries [1904]  2  K.  B.  44,  at  p.  49,  73 
L.  J.  K.  B.  N.  S.  575,  68  J.  P.  371,  52 
Week.  Rep.  564,  91  L;  T.  N.  S.  3,  20 
Times  L.  R.  448,  Collins,  M.  R.,  was  of 
opinion  that  a  declaration  could  not  be 
made  where  it  would  not  be  ancillary 
to  the  putting  in  suit  of  a  legal  right 
— a  dictum  which  is  not  affected  by  the 
reversal  of  the  d^ision  in  the  House 
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of  Lords  [1906]  A.  C.  136,  75  L.  J.  K. 
B.  N.  S.  334,  70  J.  P.  217,  54  Week. 
Rep.  485,  94  L.  T.  N.  S.  447,  22  Times 
L.  R.  372, — and  Joyce,  J.,  in  North- 
eastern Marine  Engineering  Co.  v. 
Leeds  Forge  Co.  [1906]  1  Ch.  324,  75 
L.  J.  Ch.  N.  S.  178,  54  Week.  Rep.  370, 
94  L.  T.  N.  S.  56,  22  Times  L.  R.  178, 
affirmed  in  [1906]  2  Ch.  498,  75  L.  J. 
Ch.  N.  S.  720,  95  L.  T.  N.  S.  178,  22 
Times  L.  R.  724,  23  R.  P.  C.  529,  and 
Warrington,  J.,  in  Offin  v.  Rochford 
Rural  Dist.  Council  [1906]  1  Ch.  342, 
75  L.  J.  Ch.  N.  S.  348,  94  L.  T.  N.  S.  669, 
70  J.  P.  97,  54  Week.  Rep.  244,  4  L.  G. 
R.  595,  expressed  the  same  opinion.  In 
Lofthouse  Colliery  v.  Ogden  [1913] 
3  K.  B.  120,  82  L.  J.  K  B.  N.  S.  910, 
107  L.  T.  N.  S.  827,  29  Times  L.  R.' 
179,  57  Sol.  Jo.  186,  Bailhache,  J.,  made 
a  declaration  as  to  the  meaning  of  an 
award  under  the  Coal  Mines  (Minimum 
Wage)  Act  1912,  but  that  was  a  dec- 
laration as  to  the  construction  of  a 
document,  which  comes  within  Order 
LIV.A,  r.  1.  The  d^ision  of  Channell, 
J.,  in  Soci^t^  Maritime  et  Commerciale 
V.  Venus  Steam  Shipping  Co.  (1904)  9 
Com.  Cas.  289,  to  the  effect  that  the 
plaintiffs,  who  had  no  cause  of  action 
against  the  defendants,  could  claim  a 
declaration  under  Order  xxv.,  r.  5,  is 
wrong.  The  order  of  Bailhache,  J., 
was  therefore  wrong,  and  the  claims 
for  the  declarations  should  be  struck' 
out. 

Zinc  Corp.  v.  Skipwith,  31  Times  L. 
R.  107,  was  also  referred  to. 

Duke,  K.  C,  and  D.  M.  Hogg,  for  the 
plaintiffs: 

Order  xxv.,  r.  5,  empowers  the  court 
to  make  the  declarations  claimed.  Be- 
fore the  Chancery  Procedure  Act  1852, 
the  court  of  chancery  never  made  a 
simple  declaration  of  right  where  the 
plaintiff  was  not  entitled  to  any  relief. 
In  Rooke  v.  Kensington,  2  Kay  &  J. 
753,  69  Eng.  Reprint,  986,  25  L.  J.  Ch. 
N.  S.  795,  2  Jur.  N.  S.  755,  4  Week. 
Rep.  829,  4  Eng.  Rul.  Cas.  717,  it  was 
held  that  the  Act  of  1852  only  em- 
powered the  court  of  chancery  to  make 
declarations  of  right  without  giving 
consequential  relief,  in  cases  in  which 
there  was  some  equitable  relief  which 
might  be  granted  if  the  plaintiff  chose 
to  ask  for  it.  This  view  of  the  Act  of 
1852  has  hot  met  with  universal  ap^ 
proval.  In  Cox  v.  Barker,  L.  R.  3  Ch. 
Div.  359,  at  p.  370,  James,  L.  J.,  said 
that  "it  was  held  that  under  the  Act 
15  &  16  Vict.  chap.  86,  a  plaintiff  could 
not  file  a  bill  for  a  mere  declaration 
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unless  there  were  some  consequential 
relief  which  the  court  had  the  power 
of  giving.  It  appears  to  me  that  in 
those  cases  the  court  adopted  rather  a 
narrow  view,  though  certainly  it  would 
not  have  done  to  ask  the  court  to  make 
a  declaration  upon  mere  abstract  ques- 
tions." In  Hope  V.  Hope,  4  DeG.  M. 
<&  G.  328,  at  pp.  354,  355,  43  Eng.  Re- 
print, 534,  23  L.  J.  Ch.  N.  S.  682,  2 
Week.  Rep.  545,  Lord  Cranworth,  L.  C, 
made  a  declaration  of  English  law  for 
the  benefit  of  a  French  court.  Order 
XXV.,  r.  5,  which  was  passed  in  1883, 
enables  the  court  to  make  declarations 
of  law  where  the  plaintiff  is  not  entitled 
to  or  does  not  claim  consequential  re- 
lief. Where  there  is  a  dispute  upon 
fiome  question  of  law  in  respect  of 
which  one  party  threatens  to  attack 
the  other,  the  court  may,  upon  the  claim 
of  the  latter,  make  a  declaration  as 
to  the  law.  Rule  5  was  intended  to  do 
away  with  the  old  decisions  that  the 
court  of  chancery  had  no  power  to  make 
•declarations  of  right  where  the  plain- 
tiff was  not  entitled  to  consequential 
relief.  The  language  of  the  rule  is 
clear.  "The  court  may  make  binding 
declarations  of  right  whether  any  con- 
sequential relief  is  or  could  be  claimed 
or  not."  Unless  the  rule  means  that  a 
person  who  has  no  cause  of  action  can 
obtain  a  declaration  of  right,  it  has  no 
effect.  It  does  not  add  anything  to  the 
power  of  the  court.  Where  a  plaintiff 
had  a  cause  of  action,  the  court  could 
always  have  made  a  declaration.  "Con- 
sequential relief"  means  relief  which  is 
the  -consequence  of  the  declaration. 
Rule  4  deals  with  the  striking  out  of  a 
pleading  where  no  reasonable  cause  of 
action  is  disclosed.  Rule  5  goes  fur- 
ther, and  allows  a  declaration  though 
no  cause  of  action  is:  disclosed.  "Dec- 
.laration  of  right"  does  not  mean  that 
the  plaintiff  must  have  a  cause  of  ac- 
tion. It  is  not  limited  to  a  declaration 
of  title,  or  the  like.  It  applies  to  all 
declarations  of  right  where  there  is  a 
dispute  as  to  that  right. 

The  authorities  show  that  r.  5  has 
the  meaning  contended  for  by  the  plain- 
tiffs. Brooking  v.  Maudslay,  L.  R.  38 
Ch.  Div.  636,  57  L.  J.  Ch.  N.  S.  1001, 
58  L.  T.  N.  S.  852,  36  Week.  Rep.  664, 
6  Asp.  Mar.  L.  Cas.  296,  only  shows 
that  the  court  will  not  make  a  declara- 
tion where  there  is  no  dispute  or 
threatened  dispute.  In  London  Asso. 
v.  London  &  I.  Docks  Committee  [1892] 
3  Ch.  242,  67  L.  T.  N.  S.  238,  7  Asp. 
Mar.  L.  Cas.  195,  the  plaintiffs  had  no 
cause  of  action,  and  yet  the  court  of 


appeal  made  the  declaration  claimed. 
In  Barraclough  v.  Brown  [1897]  A,  C. 
615,  66  L.  J.  Q.  B.  N.  S.  672,  76  L.  T. 
N.  S,  797,  the  jurisdiction  of  the  high 
court  was  excluded  by  statute,  and 
therefore  it  was  held  that,  the  high 
court  could  not  make  a  declaration. 
Lord  Davey  in  that  case  accepted  the 
decision  in  London  Asso.  v.  London  & 
India  Docks  Committee,  supra,  as  cor- 
rect. In  Ellis  V.  Duke  of  Bedford 
[1899]  1  Ch.  494,  at  p.  515,  68  L.  J. 
Ch.  N.  S.  289,  47  Week.  Rep.  385,  80 
L.  T.  N.  S.  332,  15  Times  L.  R.  202, 
Lindley,  M.  R.,  referring  to  Order  xxv., 
r.  5,  said  that  "actions  can  be  brought 
merely  to  declare  rights,  and  this  is  an 
innovation  of  a  very  important  kind." 
The  Manar,  L.  R.  [1903]  Prob.  95,  72 
L.  J.  Prob.  N.  S.  41,  51  Week.  Rep. 
687,  89  L.  T.  N.  S.  218,  9  Asp.  Mar.  L. 
Cas.  482,  is  very  like  the  present  case 
and  supports  the  plaintiffs'  contention. 
In  Williams  v.  North's  Navigation  Col- 
lieries [1906]  A.  C.  136,  75  L.  J.  K.  B. 
N.  S.  334,  70  J.  P.  217,  54  Week.  Rep. 
485,  94  L.  T.  N.  S.  447,  22  Times  L.  R. 
372,  the  House  of  Lords  made  the  dec- 
laration which  the  court  of  appeal 
[1904]  2  K.  B.  44,  73  L.  J.  K  B.  N.  S. 
575,  68  J.  P.  371,  52  Week.  Rep.  564, 
91  L.  T.  N.  S.  3,  20  Times  L.  R.  448, 
refused  to  make.  In  Society  Maritime 
et  Commerciale  v.  Venus  Steam  Ship- 
ping Co.  9  Com.  Cas.  289,  Chahnell,  J., 
made  a  declaration  in  favor  of  a  plain- 
tiff who  had  ho  cause  of  action.  In 
Northeastern  Marine  Engineering  Co. 
V.  Leeds  Forge  Co.  [1906]  1  Ch.  324, 
75  L.  J.  Ch.  N.  S.  178,  54  Week.  Rep. 
370,  94  L.  T.  N.  S.  56,  22  Times  L.  R. 
178,  Joyce,  J.,  treated  the  matter  as 
discretionary.  In  Dyson  v.  Atty.  Gen. 
[1911]  1  K.  B.  410,  80  L.  J.  K.  B.  N.  S. 
531,  103  L.  T.  N.  S.  707,  27  Times  L.  R. 
143,  55  Sol.  Jo.  168,  upon  an  application 
to  strike  out  the  statement  of  claim, 
which  claimed  a  declaration,  as  disclos- 
ing no  cause  of  action,  Gozens-Hardy, 
M.  R.,  said  (at  p.  417)  that  the  juris- 
diction to  make  declarations  was  en- 
larged by  Order  xxv.,  r.  5 ;  and  Farwell, 
L.  J.,  said  (at  p.  422)  that  "declarations 
of  right  can  now  be  obtained  in  cases 
where  the  court  of  chancery  would  have 
refused  to  make  them."  When  the  case 
was  heard  on  appeal  after  the  trial, 
the  court  held  that  it  had  jurisdiction 
to  make  a  declaratory  order  against  the 
Attorney  General  as  representing  the 
Crown  (Dyson  v.  Atty.  Gen.  [1912]  1 
Ch.  158,  81  L.  J.  K.  B.  N.  S.  217,  105 
L.  T.  N.  S.  753,  28  Times  L.  R.  72 ;  and 
in  Burghes  v.  Atty.  Gen,  [1911]  2  Ch. 


GUARANTY  TRUST 

({1915}  2 

139,  80  L-  J.  Ch.  N.  S.  606,  106  L.  T. 
N.  S.  193,  27  Times  L.  R.  433,  66  Sol. 
Jo.  620.  Warrington,  J.,  made  a  similar 
order,  and  his  decision  was  affirmed  in 
the  court  of  appeal.  [1912]  1  Gh.  173, 
81  L.  J.  Ch.  N.  S.  105,  105  L.  T.  N.  S. 
768,  28  Times  L.  R.  72. 

The  rule  so  construed  is  not  ultra 
vires.  The  court  of  chancery  before 
the  Chancery  Procedure  Act  1852,  never 
made  a  declaration  of  right  where  the 
plaintiff  had  no  right  to  relief*  This 
was  not  on  the  ground  of  want  of  juris- 
diction in  the  strict  sense  of  the  term, 
but  because  the  practice  and  procedure 
of  the  court  had  become  so  stereotyped 
that  the  court  never  made  declarations 
in  such  cases.  It  never  exercised  its 
jurisdiction.  Its  procedure  was  not  ap- 
propriate for  the  exercise  of  the  juris- 
diction. In  this  sense  the  court  had 
DO  jurisdiction  or  power  to  make  such 
a  declaration.  It  required  a  new  rule 
of  practice  to  enable  the  court  to  do  so. 
Order  xxv.,  r.  6,  merely  enlarges  the 
practice  and  procedure  of  the  court.  It 
lays  down  when  and  how  the  court  may 
exercise  its  jurisdiction.  It  does  not 
bring  a  new  subject-matter  within  the 
jurisdiction  of  the  court;  there  was 
before  the  rule  no  want  of  jurisdiction. 
It  does  not  deprive  the  defendant  of 
any  substantive  right.  Sec.  16  of  the 
Judicature  Act  1873  transferred  to  the 
high  court  the  jurisdiction  which  ''was 
vested  in  or  capable  of  being  exercised 
by"  the  court  of  chancery,  gee.  17  of 
the  Judicature  Act  1876  gives  power 
to  make  rules  for  regulating  the  prac- 
tice and  proceddre  of  the  court,  and 
the  rules  are  to  be  laid  before  Parlia- 
ment. Order  xxv.,  r.  6,  does  not  enlarge 
the  jurisdiction  of  the  court;  it  merely 
facilitates  the  exercise  of  its  jurisdic- 
tion as  between  parties  who  are  disput- 
ing as  to  their  rights.  It  is  a  most 
useful  power,  and  the  court  will  en- 
deavor to  uphold  it 

Further,  if  Order  xxv.,  r.  6,  is  de- 
pendent upon  a  right  to  consequential 
relief,  the  claim  for  an  injunction  is  a 
claim  for  consequential  relief.  The 
question  of  granting  an  interim  injunc- 
tion stands  over,  and  is  not  now  before 
the  court,  but  the  claim  remains  and 
may  entitle  the  plaintiffs  to  relief.  The 
order  of  Bailhache,  J.,  is  therefore 
right. 

F.  A.  Greer,  E.  C,  in  reply : 

Before  the  Judicature  Act  1873,  these 
declarations  could  not  have  been  made. 
The  Judicature  Act  has  only  given  to 
the  high  court  the  jurisdiction  which 
either  ttie  court  of  chancery  or  the 
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courts  of  common  law  had  before;  it 
has, conferred  4io  new  right  to  relief. 

Westbury-on-Severn  Rural  Sanitary 
Authority  v.  Meredith,  L.  R.  30  Ch.  Div. 
387,  55  L.  J.  Ch.  N.  S.  744,  52  L.  T.  N. 
S.  839,  34  Week.  Rep.  217 ;  Re  Mills,  L. 
R.  34  Ch.  Div.  24,  at  p.  33,  56  L.  J.  Ch. 
N.  S.  60,  55  L.  T.  N.  S.  465,  35  Week. 
Rep.  65,  51  J.  P.  151. 

Before  the  Judicature  Act,  the  court 
of  chancery  could  not  have  entertained 
a  suit  merely  for  a  declaration  of  the 
plaintifTs  obligation  to  the  defendant. 
Such  a  proceeding  is  not  a  matter  of 
procedure.  It  deprives  the  defendant 
of  his  right  to  bring  his  action  in  any 
appropriate  court  he  may  select,  and  it 
creates  a  new  cause  of  action  which  was 
not  in  existence  before  the  Judicature 
Act  1878.  If  Order  xxv.,  r.  6,  has  the 
meaning  contended  for  by  the  plaintiffs, 
it  is  ultra  vires.  In  Dyson  v.  Atty. 
Gen.  [1911]  1  K.  B.  410,  80  L.  J.  K.  B. 
N.  S.  631,  103  L.  T.  N.  S.  707,  27  Times 
L.  R.  143,  55  Sol.  Jo.  168;  Dyson  v. 
Atty.  Gen.  [1912]  1  Ch.  158,  81  L.  J. 
K.  B.  N.  S.  217,  105  L.  T.  N.  S.  753,  28 
Times  L.  R.  72;  and  Burghes  v.  Atty. 
Gen.  [1911]  2  Ch.  139,  80  L.  J.  Ch.  N. 
S.  606,  106  L.  T.  N.  S.  193,  27  Times 
L.  R.  483,  66  Sol.  Jo.  520,  [1912]  1 
Ch.  173,  81  L.  J.  Ch.  N.  S.  105,  106  L. 
T.  N.  S.  758,  28  Times  L.  R.  72,  the 
plaintiff  was  threatened  with  penalties 
if  he  did  not  fill  in«a  certain  form,  and 
he  claimed  that  he  was  not  under  an 
obligation  to  fill  it  in.  He  might  have 
claimed  an  injunction,  and  the  declara- 
tion was  made  in  an  action  in  which  he 
could  have  obtained  a  declaration  under 
§  60  of  the  Chancery  Procedure  Act 
1862. 

Re  Hallett,  L.  R.  13  Ch.  Div.  696,  at 
p.  712,  49  L.  J.  Ch.  N.  S.  415,  42  L.  T. 
N.  S.  421,  28  Week  Rep.  732,  was  also 
referred  to. 

Cur.  adv.  vult. 

Buckley,  L.  J.,  read  the  following 
judgment : 

In  the  course  of  the  discussion  in 
this  court  the  appellants  have  lim- 
ited themselves  to  asking  that  from 
the  indorsement  on  the  writ  there 
should  be  struck  out  the  three 
decRirations  therein  contained, 
leaving  ^^  4,  6,  and  6,  which  ask 
for  injunctions  and  pajrment  of 
costs,  as  being,  as  in  fact  they  are, 
a  separate  matter.  The  declara- 
tions do  not  lead  to,  and  have  no 
bearing  upon,  the  injunctions.     If 


8 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


the  declarations,  if  sranted,  would 
lead  to  or  bear  upon  the  injunc- 
tions, my  conclusion  on  this  appeal 
would  be  different.  But  the  fact  is 
that  they  do  not. 

The  question  to  be  decided  is 
whether  a  plaintiff  can  have  a 
declaration  in  respect  of  a  cause  of 
action  residing  in  the  defendant 
and  not  in  the  plaintiff,  or,  in  other 
words,  whether  a  plaintiff  who  is 
under  an  obligation  can,  as  against 
a  defendant  to  whom  he  owes  its 
performance,  have  a  declaration  de- 
limiting the  obligation.  To  put  a 
concrete  case  exhibiting  the  matter 
in  what  may  be  thought  an  extrav- 
agant form:  Will  an  action  lie  by 
a  plaintiff  who,  upon  allegations 
that  he  is  indebted  to  the  defendant 
for  goods  sold  and  delivered,  and 
that  the  goods  are  not  according  to 
sample,  claims  a  declaration  to  that 
effect  and  a  declaration  that  he  is 
liable,  not  for  the  contract  price, 
but  for  some  smaller  sum?  In  my 
opinion  an  action  in  such  a.  case 
will  not  lie.  Such  a  declaration  at 
the  instance  of  such  a  plaintiff  is 
impossible. 

An  action  is  a  legal  proceeding  iA 
which  a  plaintiff  *claims  against  a 
defendant,  or  against  a  fund,  en- 
forcement of  some  obligation 
towards  the  plaintiff  binding  the 
defendant  or  the  fund.  The  plain*^ 
tiff  must  allege  facts  which,  if  true, 
give  rise  as  matter  of  law  to  such 
an  obligation.  Such  alleged  facts 
constitute  a  causae  of  action.  In  the 
absence  of  such  alleged  facts, — in 
other  words,  if  there  is  no  cause  of 
action  alleged, — an  action  will  not 
lie.  Before  the  Judicature  Acts  it 
was  familiar  that  a  plaintiff  in  the 
court  of  chancery  often  alleged  in 
his  bill  imaginary  facts  with  a  view 
to  interrogating  upon  them  and 
seeing  whether  he  had  a  case  or 
not ;  knowing  full  well  that  if  he  did 
not  allege  facts  which  rais€lH  a 
cause  of  action  his  proceeding 
would  come  to  an  abrupt  end  on 
demurrer. 

An  injunction  is  a  remedy  which 
the  court  applies  under  proper  cir- 
cumstances  to  enforce  an   obliga- 


tion. A  declaration  includes  a  pro- 
nouncement of  the  court  upon  the 
construction  of  a  document  on 
which  an  alleged  obligation  towards 
the  plaintiff  depends,  or  delimiting 
the  obligation  as  existing  in  point 
of  law.  A  declaration  and  an  in- 
junction are  but  the  means  of  ob- 
taining the  definition  of  an  obliga- 
tion, or  the  enforcement  in  certain 
circumstances  of  an  obligation,  if 
upon  the  alleged  facts  an  obligation 
towards  the  plaintiff  arises  as  mat- 
ter of  law.  Neither  declaration 
nor  injunction  nor  relief  is,  in  my 
judgment,  within  the  jurisdiction 
of  ttie  court,  unless  it  be  founded 
upon  alleged  facts  showing  (if 
true)  a  cause  of  action.  If  such 
facts  are  alleged  but  are  not  proved, 
the  court  may,  of  course,  make  a 
declaration  or  express  an  opinion 
disclosing  the  ground  on  which  the 
action  fails,  and  may  thereupon  dis- 
miss it. 

The  concluding  words  of  Order 
XXV.,  r.  6,  are  capable  of  being  read 
as  empowering  the  court  to  make 
declarations  where  relief  could  not 
be  claimed.  The  language  of  the 
Chancery  Procedure  Act  1852,  § 
60,  was :  "No  suit  .  .  .  shall  be 
open  to  objection  on  the  ground 
that  a  merely  declaratory  decree  or 
order  is  sought  thereby,  and  it  shall 
be  lawful  for  the  court  to  make 
binding  declarations  of  right  with- 
out granting  consequential  relief." 
The  words  of  Order  xxv.,  r.  5,  are : 
"Whether  any  consequential  relief 
is  or  could  be  claimed  or  not."  But 
it  is  impossible,  I  think,  to  read  th^ 
words  of  the  rule  as  giving  th<^ 
court  power  to  make  a  declaration 
where  there  is  no  cause  of  action. 
If  that  were  its  effect,  this  part  of 
the  rule  would  be  ultra  vires.  If 
there  is  no  cause  of  action,  there  is, 
in  my  opinion,  no  jurisdiction.  A 
rule  cannot*  create  jurisdiction. 
The  rule  is  only  one  of  procedure: 
per  Lord  Davey  in  Barraclough  v. 
Brown  [1897]  A.  C.  at  p.  624,  66 
L.  J.  Q.  B.  N.  S.  672,  76  L.  T.  N.  S. 
797.  Further,  the  rule  has  followed 
after  Order  xxv.,  r.  4,  which  had 
'  provided  the  means  for  getting  rid 
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of  the  proceeding  in  any  case  in 
which  there  was  no  reasonable 
cause  of  action.  The  action  men- 
tioned in  r.  6  must,  I  think,  be  an 
action'  in  which  there;  is  a  cause  of 
action,  and  which  could  not  be  got 
rid  of  under  r.  4.  The  last  words, 
though  difficult,  bear  a  meaning  if 
they  are  understood  to  include  cases 
in  which  consequential  relief  could 
not  presently  be  given,  as,  for  in- 
stance, where  the  declaration  sought 
is  as  to  future  or  reversionaiy 
rights,  and  are  also  intelligible  if 
addressed  to  such  a  case  as  that 
which  arose  in  London  Asso.  v.  Lon- 
don &  I.  Docks  Committee  [1892]  S 
Ch.  242,  67  L.  T.  N.  S.  238,  7  Asp. 
Blar.  L.  Cas.  196,  wh^e  the  Pen- 
inBular  &  Oriental  Company  alleged 
that  they  would,  as  customers  of  the 
defendants,  be  entitled  under  cir- 
cumstances to  certain  accommoda- 
tion in  the  docks,  and  the  defendants 
denied  that  right,  and  a  declaration 
was  obtained  to  quiet  the  matter,  al- 
though an  injunction  was  refused 
because  the  plaintiffs  had  never 
sought  to  avail  themselves  of  the 
right  and  been  denied.  Lord  Davey 
so  understood  the  rule,  and  in  Barra- 
clough  V.  Brown,  supra,  used,  the 
following  words:  "It  would  obvi- 
oHsly  be  incompetent  for  the  judges 
or  the  Rule  Committee,  under  a  pow- 
er to  make  rules  of  procedure,  to 
give  the  court  power  to  deal  with  a 
matter  which  is  outside  its  jurisdic'- 
tien.  The  rule  relates  to  procedure 
only,  and  must  be  so  construed/' 
The  jurisdiction  was  in  that  case  by 
statute  in  another  tribunal,  but  the 
principle  of  the  words  is  generally 
ai^licable.  Such  a  case  as  London 
Asso.  V.  London  &  I.  Docks  Com- 
mittee [1892]  8  Ch.  242,  67  L.  T.  N. 
S.  238, 7  Asp.  Mar.  L.  Cas.  195,  is  an- 
alogous to  a  case  in  which  a  plaintiff 
sues  for  an  injunction  on  the 
ground  that  the  defendant  threat- 
ens and  intends  to  do  something 
which  the  plaintiff  says  is  contrary 
to  some  obligation  binding  on  the 
defendant.  The  act  may  not  yet 
have  been  done.  There  may  be  no 
right  to  relief  by  way  of  damages, 
but  there  may  be  a  right  to  relief 
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prospective  in  its  nature ;  that  is  to 
say,  to  an  injunction  forbidding  the 
defendant  so  to  act  as  to  involve 
the  plaintiff  in  damage. 

Further,  the  declaration  author- 
ized by  Order  xxv.,  r.  5,  is  a 
-'declaration  of  right"— that  is,  of 
the  plaintiff's  right — "whether  any 
consequential  relief  is  or  could  be 
claimed  or  not."  It  does  not  author- 
ize a  declaration  of  obligation. 
Where  the  cause  of  action  is  in  the 
defendant,  and  not  in  the  plaintiff, 
the  declaration  which  the  plaintiff 
seeks  is  a  declaration,  not  of  any 
right  of  his,  but  a  declaration  that 
his  obligation  is  not  that  which  the 
defendant  alleges. 

In  the  case  before  the  court,  Han- 
nay  &  Company  allege  facts  which 
show  an  obligation  towards  them 
binding  the  Guaranty  Trust  Com- 
pany, and  they  are  suing  upon  it  in 
New  Yprk.  Hannay  &  Company 
have  a  cause  of  action  and  are  seek- 
ing to  enforce  it  in  an  appropriate 
jurisdiction.  The  Guaranty  Trust 
Company,  on  the  other  hand,  have 
no  cause  of  action  against  Hannay 
&  Company.  They  have  brought  an 
action  in  this  country  asking  for  a 
declaration  as  to  the  English  law 
which  is  material  in  the  American 
proceedings,  and  asking  for  an  in- 
junction to  restrain  the  turther 
prosecution  of  proceedings  in 
America.  With  the  question 
whether  upon  proper  allegations  of 
fact  there  would  be  a  cause  of  ac- 
tion for  an  injunction,  I  need  not 
concern  myself,  for  the  appellants 
do  not  ask  upon  the  present  appli- 
cation to  strike  out  that  part  of  the 
indorsement  on  the  writ  which  asks 
for  an  injunction.  The  Guaranty 
Trust  Company  say,  and  it  is  the 
fact,  that  Hannay  &  Company  could 
have  sued  them  in  tiiis  country,  and 
that  the  English  law  could  better 
be  applied  here  than  ascertained  by 
evidence  for  application  in  Amer- 
ica. In  this  I  agree.  In  the  course 
of  the  case  I  suggested  that  Han- 
nay &  Company  should  sue  here 
upon  proper  terms,  such  as  that  the 
evidence  already  taken  in  America 
should  be  available  here,  and  that 
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all  costs  in  America,  including  the 
costs  of  this  appeal,  should  be  costs 
in  the  English  action..  Hannay  & 
Company  declined  this,  and  they 
are  not  compellable  to  adopt  the 
suggestion.  We  have  to  deal  with 
the  action  before  us.  In  nay  opin- 
ion, no  cause  of  action  is  disclosed. 
The  declarations  which  the  Guar- 
anty Trust  Company  ask  for,  if 
made,  would  be  merely  an  expres- 
sion of  opinion  by  this .  court  to 
which  this  court  could  give  no  effect 
whatever.  There  is  no  claim  by 
the  Guaranty  Trust  Company 
against  Hannay  &  Company  with  a 
view  to  whose  determination  this 
court  could  declare,  for  there  is  no 
existent  liability  of  Hannay  &  Com- 
pany towards  the  Guaranty  Trust 
Company.  As  regards  the  declara- 
tions, the  action  will  not,  in  my 
opinion,  lie.  In  asking  for  them  the 
Guaranty  Company  are,  in  fact, 
seeking  to  compel  Hannay  &  Com- 
pany to  litigate  the  cause  of  action 
which  Hannay  &  Company  have 
against  them,  in  a  forum  to  which 
Hannay  &  Company  are  not  bound 
and  are  not  minded  to  resort. 

Numerous  authorities  have  been 
referred  to.  Some  of  them  may  be 
dismissed  shortly.  In  The  Manar 
L.  R.  [1903]  Prob.  95,  72  L.  J.  Prob. 
N.  S.  41,  51  Week.  Rep.  687,  89  L. 
T.  N.  S.  218,  9  Asp.  Mar.  L.  Cas.  482, 
there  was  plainly  a  cause  of  action. 
The  plaintiffs  were  mortgagees  of 
a  ship;  the  defendants  were  neces- 
saries men.  As  between  those  par- 
ties arose  a  contest  as  to  their 
rights  against  the  ship.  They  were 
parties  both  interested  in  a  prop- 
erty against  which  the  plaintiffs 
claimed  to  enforce  a  right  which 
they  alleged.  In  Williams  v. 
North's  Navigation  Collieries  [1904] 
2  K.  B.  44,  73  L.  J.  K.  B.  N.  S.  575, 
68  J.  P.  371,  52  Week.  Rep.  564,  91 
L.  T.  N.  S.  3,  20  Times  L.  R.  448, 
[1906]  A.  C.  136,  75  L.  J.  K.  B.  N. 
S.  334,  70  J.  P.  217,  54  Week.  Rep. 
485,  94  L.  T.  N.  S.  447,  22  Times 
L.  R.  372,  the  plaintiffs  were*  work- 
men claiming  to  recover  sums 
which  they  alleged  to  have  been  im- 
properly deducted  from  their  wages, 


and  claiming  a  declaration  that  the 
deduction  was  illegal  under  the 
Truck  Act  1831.  In  Chapman  v. 
Michaelson  [1908]  2  Ch.  612,  24 
Times  L.  R.  795,  52  Sol.  661, 
[1909]  1  Ch.  238,  78  L.  J.  Ch.  N.  S. 
272,  100  L.  T.  N.  S.  109,  25  Times 
L.  R.  101,  the  plaintiff  was  a 
trustee  under  a  scheme  of  arrange- 
ment, and  the  defendant  an  unreg- 
istered money  lender  who  had  tak- 
en a  mortgage  from  the  debtor. 
The  plaintiff  said  that  that  security 
was  bad  by  reason  of  the  statute, 
and  that  the  fund  coming  to  him 
was  so  much  the  larger  in  conse- 
quence. In  Noi'theastern  Marine 
Engineering  Co.  v.  Leeds  Forge  Co. 
[1906]  1  Ch.  324,  75  L.  J.  Ch.  N.  S. 
178,  54  Week.  Rep.  370,  94  L.  T.  N. 
S.  56,  22  Times  L.  R.  178 ;  [1906]  2 
Ch.  498,  75  L.  J.  Ch.  N.  S.  720,  95 
L.  T.  N.  S.  178,  22  Times  L.  R.  724, 
23  R.  P.  C.  529,  the  plaintiffs  failed 
in  obtaining  a  declaration  of  in- 
validity of  letters  patent,  because 
no  legal  right  of  the  plaintiffs  had 
been  infringed.  In  Offin  v.  Roch- 
ford  Rural  Dist  Council  [1906]  1 
Ch.  342,  75  L.  J.  Ch.  N.  S.  348,  70 
J.  P.  97,  54  Week.  Rep.  244,  94  L.  T. 
N.  S.  669,  4  L.  G.  R.  595,  the  plain- 
tiff failed  in  obtaining  a  declara- 
tion, because,  as  the  learned  judge 
held,  he  had  no  cause  of  action. 
Whether  he  rightly  so  held  or  not  I 
do  not  stay  to  inquire.  If  he  had  no 
cause  of  action,  then  the  learned 
judge's  words  at  p.  358,  in  my  opin- 
ion, are  right.  He  said:  '1  think 
that  in  order  to  justify  an  action 
there  must  still,  as  before  that  rule, 
be  some  cause  of  action;  and  all 
that  the  rule  means  is,  that  if  there 
is  a  cause  of  action  the  plaintiff  may 
ask,  and  the  court  may  award, 
merely  a  declaration  asserting  hi^ 
right,  without  awarding  damages 
or  an  injunction  or  any  other  form 
of  specific  relief.  But  in  order  to 
justify  an  action  there  must  be  still, 
as  before  the  rule,  a  cause  of  ac- 
tion." I  prefer  this  statement  of  the 
law  to  another  by  the  same  learned 
judge,  to  the  contrary  effect; 
in  Burghes  v.  Atty.  Gen.  [1911] 
2  Ch.  139,  at  p.  155,  80  L.  J.  Ch.  N. 
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S.  506, 105  L.  T.  N.  S.  193, 27  Times 
L.  R.  433,  55  SoL  Jo.  520.  The 
learned  judge  there  failed  to  ob- 
serve that  Jenkins  v.  Price  [1907] 
2  Ch.  229,  76  L.  J.  Ch.  N.  S.  507,  23 
Times  L.  R.  608,  to  which  he  refers 
as  an  example,  was  a  case  upon  the 
construction  of  a  document.  Of 
this  class  of  case  I  will  say  some- 
thing presently.  In  Williams 
V.  North's  Navigation  Collieries 
[1904]  2  K.  B.  44,  at  p.  49,  Collins, 
M.  R.,  said:  'We  felt  that  there 
would  be  a  difficulty  in  making  the 
declaration  which  the  plaintiffs 
asked  for,  even  if  we  should  be  of 
opinion  that  such  a  set-off  was  a  vi- 
olation of  the  statute,  because,  even 
on  the  view  of  the  plaintiffs  who 
asked  for  it,  the  declaration  would 
not  be  ancillary  to  the  putting  in 
suit  of  any  legal  right."  The  rever- 
sal of  the  decision  in  the  House  of 
Lords  [1906]  A.  0.  136,  75  L.  J.  K. 
B.  N.  S.  334,  70  J.  P.  217,  54  Week, 
Rep.  485,  94  L.  T.  N.  S.  447,  22 
Times  L.*  R.  372,  does  not  affect  the 
sentence  which  I  have  quoted. 

The  respondents  principally  relied 
upon  tiie  decision  of  the  court  of 
appeal  in  London  Asso.  v.  London 
&  L  Docks  Committee  [1892]  3  Ch. 
242,  67  L.  T.  N.  S.  238,  7  Asp.  Mar. 
L.  £Jas.  195;  It  is,  I  think,  no  deci- 
sion in  their  favor,  but  on  the  con- 
trary is  against  them.  The  declara- 
tion there  made  was  a  declaration 
that  certain  regulations  of  the  de- 
fendants were  not  binding  upon  the 
plaintiffs.  The  plaintiffs  were  the 
Peninsular  &  Oriental  Company 
and  another  company  who  had  no 
interest,  and  were  upon  that  ground 
ignored.  The  Peninsular  &  Orien- 
tal Company  had  never  so  required 
berths  in  the  dock  as  that  the  regu- 
lations were  a  deprivation  of  their 
rights,  and  upon  that  ground  the 
decision  of  the  court  below,  which 
had  refused  them  an  injunction, 
was  affirmed.  Lindley,  L.  J's  judg- 
ment dealing  with  this  point  con- 
cludes, at  p.  259,  with  the  words: 
**The  order  appealed  from  must 
therefore  stand.''  His  reasoning 
down  to  that  point  is  addressed  to 
leading  to   that  conclusion;      But 


then  he  goes  on  to  express  the  rea- 
sons for  which  he  considers  that  a 
declaration  ought  to  be  made,  and 
he  does  so  expressly  upon  the  foot- 
ing that  there  were  rights  of  the 
Peninsular  &  Oriental  Company 
which  could  be  ascertained  and  de- 
clared. Those  rights  arose  in  the 
following  manner :  The  Peninsular 
&  Oriental  Company  never  had  in' 
fact  asked  for  unappropriated 
berths,  but  as  customers  of  the 
docks  they  might  do  so.  As  the  lord 
justice  expresses  it,  they  had  rights 
in  that  respect,  ana  it  w,as  in  eluci- 
dation of  those  rights  that  the  court 
went  on  to  declare  as  to  the  regula- 
tions being  binding  or  not  binding 
upon  the  plaintiffs.  Kay,  L.  J.,  at 
p.  273,  says  the  same  thing  in  still 
plainer  terms.  He  says:  "They 
may  at  any  time  require  to  use  the 
docks  for  ships  for  which  no  berth 
is  appropriated.  I  think  that,  with- 
out adding  any  other  plaintiff,  as 
the  suit  is  now  constituted,  it  is 
right  that  the  court  should  declare 
to  what  extent  these  regujations  are 
proper  and  can  have  any  effect  in 
law,  so  far  as  the  Peninsular  & 
Oriental  Company  are  concerned." 
That  decision,  therefore,  in  my 
opinion,  is  expressly  to  the  effect 
that  only  if  the  plaintiff  has  rights 
in  the  matter  in  respect  of  which 
the  declaration  is  sought  can  a 
declaration  be  made.  There  is  an- 
other decision  in  the  court  of  ap- 
peal, Dyson  v.  Atty.  Gen.  [1911]  1 
K.  B.  410,  80  L.  J.  K.  B.  N.  S.  531, 
103  L.  T.  N.  S.  707,  27  Times  L.  R. 
143,  55  Sol.  Jo.  168,  which  requires 
careful  consideration.  It  is  a  case 
in  which  the  plaintiff  sued  for  a 
declaration  that  he  was  under  no 
obligation  to  fill  up  Form  IV.  under 
the  Finance  (1909-10)  Act  1910. 
In  other  words,  the  plaintiff  was 
alleging  that  he  was  not  under  an 
obligation,  and  asking  for  a  declara- 
tion to  that  effect.  But  the  action 
contained  ah  allegation  that  the 
commissioners  threatened  to  en- 
force penalties  against  him  for  fail- 
ure to  make  the  return.  The  plain- 
tiff did  not  go  on,  I  agree,  to  ask  for 
an    injunction    based    upon    that 
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threat,  and  it  would  have  been  a 
serious  question  whether  an  injunc- 
tion could  be  obtained  against  the 
Crown.  All  that  the  court  decided 
was  that  they  would  not  strike  out 
the  pleading  under  Order  xxv.,  r.  4, 
as  disclosing  no  reasonable  cause  of 
action,  and  that  on  an  interlocutory 
proceeding  they  would  not  deter- 
mine the  question  whether  the  ac- 
tion ought  to  be  di^pnissed,  although, 
as  the  master  of  tho  rolls  said,  that 
might  be  the. result  at  the  trial. 
The  judgment  of  the  master  of  the 
rolls  contains  this  significant  sen- 
tence, at  p.' 417 :  "I  desire  to  guard 
myself  against  the  supposition  that 
I  hold  that  a  person  who  expects  to 
be  made  defendant,  and  who  pre- 
fers to  be  a  plaintiff,  can,  as  a  mat- 
ter of  right,  attain  his  object  by 
commencing  an  action  to  obtain  a 
declaration  that  his  opponent  has 
no  good  cause  of  action  against 
him.  The  court  may  well  say, 
^Wait  until  you  are  attacked  and 
then  raise  your  defense,'  and  may 
dismiss  the  action  with  costs.  This 
may  be  the  result '  in  the  present 
cai^e.  That,  however,  is  not  a  mat- 
ter to  be  dealt  with  on  an  inter- 
locutory application.  It  is  pre-em- 
inently a  matter  for  the  trial/' 
The  action  subsequently  came  on 
for  trial  and  is  reported  in  [1912] 
1  Ch.  158,  81  L.  J.  K.  B.  N.  S.  217, 
105  L.  T.  N.  S.  753,  28  Times  L.  R. 
72.  The  court  adhered  to  the  views 
expressed  on  the  interlocutory  ap- 
plication, and  made  certain  decla- 
rations. I  note,  however,  three 
things:  First,  that  both  the 
Crown  (see  p.  161)  and  the  plain- 
tiff (p.  162)  were  asking  for  decla- 
rations; secondly,  that  the  matter 
for  decision  was  the  construction 
of  an  act  of  Parliament ;  and,  third- 
ly, that  the  plaintiff  was  threat- 
ened with  penalties  if  he  did  not 
do  certain  acts  which,  according  to 
the  defendant's  construction  of  the 
act,  he  was  bound  to  do.  The  ques- 
tion, therefore,  was  as  to  the  con- 
struction of  a  document  which 
bound  the  plaintiff,  and  upon  which 
the  defendant  was  threatening  him 
with  penalties  if  he  did  not  act, 


upon  the  footing  that  the  construc- 
tion was  that  which  the  defendant 
alleged.  In  both  Dyson  v.  Atty. 
Gen.  [1912]  1  Ch.  158,  and 
Burghes  v.  Atty.  Gen.  [1912]  1  Ch. 
173,  81  L.  J.  Ch.  N.  S.  105,  105  L. 
T.  N.  S.  758,  28  Times  L.  R.  72,  the 
judges  rely  upon  the  threat  of  pen- 
alties as  a  material  element.  See 
Cozens-Hardy,  M.  R.,  at  p.  166, 
Fletcher  Moulton,  L.  J.,  at  p.  168, 
Farwell,  L.  J.,  at  pp.  172,  189.  .  If 
ever  there  was  a  case  in  which  the 
court  would  seek  to  find  that  it  had 
jurisdiction  this  was  one;  and 
there  was,  I  conceive,  a  cause  of 
action  in  the  plaintiff,  namely,  that 
of  any  one  party  to  a  document 
against  the  other  parties,  to  ascer- 
tain its  true  construction  .  (this  is 
the  subject  of  Order  UV.A,  r.  1), 
and  the  claim  to  protection  against 
proceedings  for  penalties  which, 
according  to  the  plaintiff'a  con- 
struction, had  not  been  incurred. 
I  do  not  think  the  case  is  an  author- 
ity for  the  proposition  that  a  plain- 
tiff who  has  no  cause  of  action  can 
obtain  a  declaration  as  to  the  law, 
applicable  to  a  case  in  which  the 
defendant  has  a  cause  of  action 
against  him. 

There  are  several  cases  (Bankes, 
L.  J.,  has  referred  to  some  of  them 
in  the  judgment  to  be  presently  de- 
livered) in  which  declarations  have 
been  made  as  to  the  construction  of 
a  document  at  the  instance  of  some 
one  of  the  parties  to  the  document 
against  the  others.  These  cases,  in 
my  opinion,  throw  no  light  upon 
the  question  which  arises  in  the 
present  case.  There  is  a  cause  of 
action  as  between  parties  who,  by 
personal  contract  or  statutory  obli- 
gation, are  bound  towards  each 
other,  and  it  arises  from  their  mu- 
tual obligations. 

There  seems  to  be  one  case,  and 
one  only,  in  which  a  plaintiff  ob- 
tained a  declaration  a^  to  his  obli- 
gation towards  the  defendant.  It 
is  Society  Maritime  et  Comme^ciale 
V.  Venus  Steam  Shipping  Co. 
9  Com.  Cas.  289.  I  think  that 
decision  was  wrong,  for  it.  was 
not    a    question    of    construction 
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of  a  contract,  but  a  question 
whether  the  plaintiffs  were  bound 
by  a  certain  contract  towards  per- 
sons who  were  not  parties  to  it. 
Lofthouae  Ck)lliery  v.  Ogden  [1913] 
3  K.  B.  120,  82  L.  J.  K.  B.  N.  S. 
910,  107  L.  T.  N,  S.  827,  29 
Times  L.  R,  179,  57  Sol.  Jo.  186, 
rested  as  it  was  upon  Order  xxv., 
r.  5,  was  also,  I  think,  wrong.  But 
it  may  be  that  that  decision  could 
have  been  supported  under  Order 
uv.  A,  r.  1,  but  for  the  principle  of 
Barraclough  v.  Brown  [1897]  A. 
C.  615,  66  L.  J.  Q.  B.  N.  S.  672,  76 
L.  T.  N.  S.  797.  It  was  a  case  in 
which  the  court  was  making  a  dec- 
laration in  a  matter  in  which  the 
jurisdiction*  to  give  effect  to  the 
right  declared  rested  not  in  the 
court,  but  in  another  tribunal.  It 
was  in  this  respect  similar  to  Bar- 
raclough V.  Brown  [1897]  A.  C. 
615,  66  L.  J.  Q.  B.  N.  S.  672,  76 
L.  T.  N.  S.  797,  where  the  House  of 
Lords  held  that  the  high  court 
could  not  make  a  declaration  when 
the  jurisdiction  was  by  statute  in  a 
court  of  summary  jurisdiction. 

In  the  present  case  the  plaintiffs 
are  asking  for  a  declaration  as  to 
their  -  obligation  towards  the  de- 
foidants.  In  my  opinion  the  court 
has  no  jurisdiction  to  make  it.  I 
think  the  appeal  should  be  allowed, 
and  the  three  declarations  struck 
out  from  the  indorsement  on  the 
writ. 

Plckford,  L.  J.,  read  the  follow- 
ing judgment : 

In  this  case  the  plaintiffs  sue  the 
defendants  for  a  declaration  that 
the  plaintiffs  are  not  liable  to  the 
defendants  in  respect  of  money 
paid  on  certain  bills  of  exchange, 
and  for  an  injunction  to  restrain 
the  defendants  from  suing  the 
plaintiffs  in  any  foreign  court  to 
recover  such  money.  The  ground 
of  the  alleged  liability  is  not  im- 
portant. The  defendants  have 
sued  the  plaintiffs  in  the  United 
States  of  America  in  respect  of  the 
money  paid  on  one  of  the  bills,  and 
obtained  judgment  in  the  court  of 
first  instance.    That  judgment  has,' 


however,  been  set  aside  and  a  new- 
trial  ordered,  and  the  matter  is 
now  pending  in  the  courts  of  the 
United  States  of  America,  and  the 
injunction  sought  is  to  restrain  the 
defendants  from  proceeding  with 
that  action  or  instituting  any  pro- 
ceedings in  respect  of  the  other 
bills. 

The  matter  comes  before  us  in  a 
peculiar  and,  I  think,  most  unsatis- 
factory way,  owing  no  doubt  to  the 
laudable  wish  of  both  sides  to  have 
a  decision,  or  at  any  rate  an  opin- 
ion of  the  court,  as  soon  as  possi- 
ble. The  plaintiffs  after  the  issue 
of  the  writ  made  an  application  for 
an  interim  injunction,  as  claimed 
in  clauses  4  and  6  of  the  writ.  On 
the  hearing  of  this  application,, 
counsel  for  the  defendants  said 
that  he  intended  to  raise  the  ques- 
tion that  the  court  had  no  jurisdic- 
tion to  make  the  declarations 
claimed  in  clauses  1  to  3  of  the 
writ,  on  the  ground,  as  stated  by 
Bailhache,  J.,  before  whom  the  case 
came,  that  such  declarations  could 
only  be  made  (1)  as  ancillary  to 
putting  some  rights  in  the  person 
asking  the  declaration  in  suit,  or 
(2)  at  the  instance  of  a  party  wha 
desires  to  use^  the  declaration  to 
support  some  right  which  he  seeks 
to  enforce. 

It  seems  to  me  clear  that  even  if 
this  contention  were  right  it  would 
not  necessarily  dispose  of  the  claim 
for  an  injunction,  for  A  person  can 
be  restrained  from  instituting  or 
continuing  proceedings  in  a  foreign 
court,  if  a  proper  case  of  injustice 
or  oppression  be  made  out  without 
any  declaration  of  right. 

However,  I  suppose  that  the  par- 
ties were  of  opinion  that  this  objec- 
tion raised  the  substantial  question 
between  them,  and  it  was  agreed 
that  the  case  should  be  argued  as 
though  the  defendants  had  taken 
out  a  summons  under  Order  xxv., 
r.  4,  to  strike  out  the  claim  as  dis- 
closing no  cause  of  action.  The 
proceedings  were  therefore  trans- 
formed from  an  application  by  the 
plaintiffs  for  an  injunction  under 
clauses  4  and  5  of  the  writ,  to  an 


14 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


application  by  the  defendants  to 
strike  out  the  claim,  and  in  reality 
this  was  confined  to  striking  out 
clauses  1  to  ^,  as  it  was  admitted  in 
argument  before  us  that  clauses  4 
and  5  could  not  be  struck  out  at 
this  stage.  I  doubt  if  that  proceed- 
ing was  regular,  as  the  indorse- 
ment on  the  writ  is  not  a  statement 
of  claim,  and  therefore  not  a  plead- 
ing, and  none  has  been  delivered. 
However,  it  was  heard  by  Bail- 
hache,  J.,  on  that  basis,  and  after 
full  argument  he  dismissed  the  ap- 
plication under  Order  xxv.,  r.  4, 
with  costs. 

Against  that  decision  this  appeal 
was  brought,  and,  strictly  speak- 
ing, the  only  question  before  us  is 
whether  the  claim,  so  far  as  it  asks 
for  a  declaration,  should  be  struck 
out  under  Order  xxv.,  r.  4.  I  think 
the  answer  as  to  that  is  plain  and 
clear,  i.  e.,  that  it  should  not;  for 
thiat  summary  procedure  is  only  to 
be  alpplied  in  plain  cases,  and  this 
is^^not  one.  This  was  the  decision 
cik:  a  similar  point  in  Dyson  v.  Atty. 
Gen.  [1911]  1  K.  B.  410,  80  L.  J.  K. 
B.  N.  S.  531, 103  L.  T.  N.  S.  707,  27 
Times  L.  R.  143,  55  Sol.  Jo.  168. 
I  But  the  case  was  not  argued  be- 
fore us  on  that  ground  only,  but  on 
the  larger  ground  of  whether  the 
objections  made  by  the  defendants 
to  the  power  of  the  court  to  make 
declarations  were  sound,  and  the 
parties  desired  the  opinion  of  the 
court  on  that  larger  question, 
whether  such  a  declaration  can  be 
made.  It  may  be  doubted  whether 
such  an  opinion  will  be  of  any 
value,  because  6  court  before  which 
this  case  came  might  well  say  that 
it  was  not  necessary  for  the  deci- 
sion of  the  exact  point  before  us, 
and  therefore  may  be  disregarded. 

The  question  really  turns  upon 
two  matters:  (1)  Does  Order 
xxv.,  r.  5,  mean  that  the  court  has 
power  to  make  such  a  declaration 
as  is  here  asked;  and  (2)  if  it  has 
that  meaning,  is  it  ultra  vires  as 
purporting  to  enlarge,  the  jurisdic- 
tion of  the  court,  which  cannot  be 
done  by  a  rule  made  by  the  Rule 
Committee?     If   such    a   meaning 


can  be  given  to  the  rule,  I  think  it 
should  be  given.  To  narrow  it,  as 
asked  by  the  defendants,  would  be 
to  put  an  end  to  what  has  been  a 
most  valuable  procedure,  especially 
in  commercial  matters.  I  may  in- 
stance one  case,  Society  Maritime 
et  Commerciale  v.  Venus  Steam 
Shipping  Co.  9  Com.  Cas.  289,  in 
which  questions  involving  most  im- 
portant matters  on  which  immedi- 
ate action  was  required  were  de- 
cided, which,  apart  from  this  rule, 
could  only  have  been  decided  after 
great  delay,  inconvenience,  and  ex- 
pense. Still,  if  the  power  be  not 
validly  conferred,  it  cannot  be  ex- 
ercised. 

The  history  of  the  matter  is, 
shortly,  that  before  1852  the  court 
of  chancery  would  not  give  declara- 
tory judgments  unless  at  the  same 
time  it  gave  consequential  relief. 
In  that  year  an  act  (15  &  16  Vict. 
chap.  86)  was  passed  which  pro- 
vided in  §  50  that  ''no  suit  in  the 
said  court  shall  be  open  to  objec- 
tion on  the  ground  that  a  merely 
declaratory  decree  or  order  is 
sought  thereby,  and  it  shall  be  law- 
ful for  the  court  to  make  binding 
declarations  of  right  without  grant* 
ing  consequential  relief.'"  This 
was  interpreted  to  mean  that  such 
a  judgment  could  not  be  given  un- 
less consequential  relief  could  also 
be  given,  although  in  fact  it  was 
not.  This  may  have  been  too  nar-^ 
row  a  construction,  as  suggested  by 
James  L.  J.,  in  Cox  v.  Barker,  L.  R. 
3  Ch.  Div.  359,  at  p.  370,  but  it  pre- 
vailed until  1883,  when  the  present 
rule  was  passed,  providing  that 
"no  action  or  prdceeding  shall  be 
open  to  objection,  on  the  ground 
that  a  merely  declaratory  judg- 
ment or  order  is  sought  thereby, 
and  the  court  may  make  binding 
declarations  of  right,  whether  any 
consequential  relief  is  or  could  be 
claimed,  or  not."  The  first  objec- 
tion is  that  the  rule  only  gives  the 
right  to  a  declaration  as  ancillary 
to  putting  some  right  in  suit,  or,  as 
it  is  also  expressed,  a  person  can 
only  ask  for  a  declaration  when  he 
has  a  cause  of  actioii.     This,  of 
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course,  must  mean  a  cause  of  ac- 
tion apart  from  the  provisions  of 
the  rule.  I  think  that,  if  this  be 
the  meaning,  the  rule  has  no  effect 
whatever,  for  a  declaration  under 
these  circumstances  could  be  made 
before.  I  find  that  Farwell,  L.  J., 
said  in  Chapman  v.  Michaelson 
[1909]  1  Ch.  238,  at  p.  243,  quot- 
ing  from  Lindley,  M.  R.,  in  Ellis  v. 
Bedford  [1899]  1  Ch.  494,  at  p. 
514,  68  L.  J.  Ch.  N.  S.  289,  47 
Week.  Rep.  385,  80  L.  T.  N.  S.  332, 
15  Times  L.  R.  202:  "'Moreover, 
now,  under  the  Judicature  Act,  ac- 
tions can  be  brought  merely  to  de- 
clare rights,  and  this  is  an  innova- 
tion of  a  very  important  kind,'  and 
then  he  refers  to  Order  xxv.,  r.  6. 
It  seems  to  me  also  a  very  impor- 
tant innovation.''  If  the  defend- 
ants are  right  on  this  first  point,  it 
is  no  innovation  at  all. 

But  I  think  the  contention  can- 
not be  maintained,  either  on  prin- 
ciple or  authority.  If  there  be  a 
cause  of  action  apart  from  the  rule 
there  must  be  also  a  consequential 
right  to  relief.  The  mere  fact  of 
being  entitled  to  a  right  does  not 
give  a  cause  of  action,  which  only 
arises  when  there  is  interference, 
actual  or  threatened,  with  the 
right,  and .  in  that  case  there  is  a 
right  to  relief,  in  the  first  case  by 
damages  or  injunction,  or  both,  or 
possibly  by  specific  performance, 
and  in  the  latter  by  injunction.  In 
such  cases,  therefore,  consequen- 
tial relief  could  be  given  whether 
it  was  or  was  not  given,  and  the 
rule  says  the  declaration  may  be 
made  where  consequential  relief 
could  not  be  given. 

It  seems  to  me,  therefore,  that 
it  cannot  be  confined  to  cases  where 
^^..^._.«««.  there  is  a  cause  of 
mitr  Of  cavM  of  action  apart  from 
•*"•*"•  the    rule.      It    has 

been  suggested  that  "could  not" 
may  be  read  "could  not  presently," 
or  "at  present,"  but  I  do  not  think 
that  such  an  interpretation  is  of 
any  assistance,  for  if  there  is  a 
cause  of  action  there  is  a  present 
right  to  relief,  and  if  there  is  not  a 
present  right  to  relief  there  is  not 
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a  cause  of  action.  But  in  my  opin- 
ion this  point  is  covered  by  author- 
ity in  this  court,  in  the  case  of  Lon- 
don Asso.  V.  London  &  I.  Docks 
Committee  [1892]  3  Ch.  242,  67 
L.  T.  N.  S.  238,  7  Asp.  Mar.  L.  Cas. 
195.  That  was  an  action  to  declare 
certain  regulations  made  by  the  de- 
fendants invalid,  and  for  an  in- 
junction to  restrain  them  from  en- 
forcing them.  It  is  not  necessary 
to  notice  the  case  of  the  first  plain- 
tiffs, as  they  were  held  not  entitled 
to  maintain  the  action  on  grounds 
which  do  not  touch  this  case.  The 
Peninsular  &  Oriental  Steam  Nav- 
igation Company  were  customers 
of  the  docks,  and  there  were  both 
appropriated  and  unappropriated 
berths.  The  Peninsular  &  Oriental 
Steam  Navigation  Company,  from 
the  nature  of  their  business,  only 
used  appropriated  berths,  but  like 
any  other  shipowner  it  was  possi- 
ble that  they  might  some  day  want 
an  unappropriated  berth,  and  they 
in  the  fbrst  instance  asked  for  an 
injunction*  in  respect  of  both  kinds 
of  berths.  In  the  course  of  the  arr 
gument  in  the  court  of  appeal  ih^ 
claim  for  an  injunction  was 
dropped.  A.  L.  Smith,  J.,  dis*- 
missed  the  action  with  costs,  which 
he  could  not  have  done  if  any  cause 
of  action  had  been  made  out,  and 
the  plaintiffs  appealed.  The  court 
of  appeal  affirmed  the  decision  dis- 
missing the  action,  but  made  a  dec- 
laration at  the  instance  of  the  Pen- 
insular &  Oriental  Company  that 
the  regulations  as  to  unappropri- 
ated berths  were  invalid.  I  have 
examined  the  actual  order  made  in 
the  case,  and  find  that,  after  mak- 
ing two  declarations:  (1)  That 
the  regulations  are  not  binding  on 
the  Peninsular  &  Oriental  Steam 
Navigation  Company,  and  (2)  that 
the  Peninsular  &  Oriental  Steam 
Navigation  Company  are  not  en- 
titled to  have  appropriated  berths 
except  on  terms  agreed  between 
them  and  the  defendants, — it  pro- 
ceeds that  the  said  appeal  be  dis- 
missed without  costs  to  either  side. 
This  may  or  may  not  be  a  correct 
order  to  have  made ;  it  may  be  that 
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it  would  have  been  more  correct  to 
have  dismissed  the  action  except  so 
far  as  regards  the  making  of  the 
declaration;  but  it  seems  to  me  to 
show  that  the  court  intended  to 
affirm  the  decision  that  no  cause 
of  action,  in  the  ordinary  sense, 
was  made  out,  and  still  it  made  the 
declaration.  On  looking  at  the 
judgments  delivered,  I  think  it  is 
made  clear  that  such  was  the  inten- 
tion of  the  court  The  case  as  to 
appropriated  berths  does  not  touch 
the  point,  and  the  only  possible 
cause  of  action  in  respect  of  the 
unappropriated  berths  was  a  ri^t 
to  an  injunction  for  a  threatened 
interference  by  imposing  improper 
conditions  by  the  regulations. 
Lindley,  L.  J.,  examines  that  con- 
tention and  comes  to  the  conclusion 
that  they  had  no  such  right,  bor 
cause  there  was  ilo  reasonable  pros- 
pect of  their  wanting  such  a  berth, 
and  no  certainty  that  if  they  did 
the  dock  company  would  insist  on 
the  regulations,  and  concludes: 
''The  Peninsular  &  Oriental  Com- 
pany has,  in  fact,  failed  to  estab- 
lish its  alleged  rights,  and  the 
order  (i^  e.,  dismissing  the  action) 
must  stand."  That  setois  to  me  a 
clear-  decision  that  there  was  no 
cause  of  action,  apart  from  that 
given  by  the  rule,  but  the  learned 
lord  justice  went  on  to  say  that  he 
thought  the  Peninsular  &  Oriental 
Steam  Navigation  Company  were 
entitled  to  a  declaration  that  the 
regulations  were  invalid  and  could 
not  be  imposed  on  them  if  they 
should  happen  to  want  an  unappror 
priated  berth.  Bowen,  L.  J.,  dis- 
cusses the  suggested  right  at  con- 
siderable length,  and  comes  to  the 
same  conclusion  that  no  such  in< 
junction  could  be  granted;  and 
Kay,  L.  J.,  after  discussing  the 
position  of  the  parties,  states  the 
question  before  him  in  this  way  (at 
p.  273) :  .  "But  it  is  suggested  that 
to  make  such  a  decree  in  this  case, 
if  the  plaintiffs  have .  no  cause  of 
action,  would  be  an  excess  of  jurisr 
diction;  and  it  has  been  doubted 
whether  this  order  gives  the  court 
any  new  jurisdiction.     I  refer  to 


the  case  of  Brooking  v.  Maudslay, 
L.  R.  38  Ch.  Div.  636,  57  L.  J.  Ch. 
N.  S.  1001,  58  L.  T.  N.  S.  852,  36 
Week.  Rep*  664,  6  Asp.  Mar.  L. 
Cas.  296;"  and  later  on:  "The 
strongest  mode  of  stating  the  ob- 
jection is  that  the  present  plain- 
tiffs, even  if  the  defendants  are 
committing  a  wrongful  act,  are  not 
damaged  by  it,  and  therefore  have 
no  cause  of  action  against  the  de- 
fendants ;  and  that  Order  xxv.,  r.  6, 
to  which  I  have  referred,  does  not 
enable  the  court  to  make  a  declara- 
tory decree  in  such  a  case,  or  if  it 
does  it  would  be  ultra  vires."  He 
then  points  out  that  the  Peninsular 
&  Oriental  Steam  Navigation  Com- 
pany are  proper  plaintiffs,  because 
they  have  the  ri^ht  to  ask  for  an 
unappropriated  berth  although 
they  have  never  done  so,  and  con- 
curs both  in  dismissing  the  action 
and  in  making  the  declaration. 
This  seems  to  me  a  clear  decision 
that  there  may  be  a  right  to  a 
declaration,  although  the  person 
asking  for  it  has  no  cause  of  action 
apart  from  the  rule,  and  I  think  the 
cases  of  Dyson  v.  Atty.  Gen. 
[1912]  1  Ch.  158,  81  L.  J.  K.  B.  N. 
S.  217,  105  L.  T.  N.  S.  753,  28 
Times  L.  R.  72,  and  Burghes  v. 
Atty.  Gen.  [1912]  1  Ch.  173,  81  L. 
J.  Ch.  N.  S.  105,  105  L.  T.  N.  S. 
758,  28  Times  L.  R.  72,  are  to  the 
same  effect.  I  do  not  think  it  could 
be  contended  that  the  plaintiffs  in 
ttiose  cases  had  any  cause  of  ac- 
tion; the  only  possible  cause  would 
be  an  injunction  because  of  a 
threatening  and  intending  to  en^ 
force  the  provisions  of  the  forms, 
and  I  do  not  see  how  such  a  cause 
of  action  could  exist  against  the 
Attorney  General  as  representing 
the  Crown. 

The  chief  authorities  relied  on  in 
argument  for  the  opposite  conten- 
tion were  a  dictum  of  Collins,  M. 
R.,  in  Williams  v.  North's  Naviga- 
tion Collieries  [1904]  2  K.  B.  44, 
at  p.  49,  73  L.  J.  K.  B.  N.  S.  575, 
68  J.  P.  371,  52  Week.  Rep.  564,  91 
L.  T.  N.  S.  3,  20  Times  L.  R.  448, 
and  a  decision  of  Warrington,  J.,  in 
Offin  V.  Rochford  Rural  Dist.  Coun- 
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oa  [1906]  1  Ch.  342,  75  L.  J.  Ch. 
N.  S-  348,  70  J.  P.  97,  54  Week. 
Rep.  244,  94  L.  T.  N.  S.  669,  4  L. 
G.  R.  595,  and  of  Josrce,  J.,  and  the 
court  ^f  appeal  in  Northeastern 
Marine  Engineering  Co.  v.  Leeds 
Forge  Co.  [1906]  1  Ch.  324,  75  L. 
J.  Ch.  N.  S.  178,  54  Week.  Rep.  370, 
94  L.  T.  N.  S.  56,  22  Times  L.  R. 
178 ;  [1906]  2  Ch.  498,  75  L.  J.  Ch. 
N.  S.  720,  95  L.  T.  N.  S.  178,  22 
Times  L.  R.  724,  28  R.  P.  C.  529. 
In  the  last  case  this  question  was 
not  decided.  All  that  Joyce,  J.,  and 
the  court  of  appeal,  decided,  was 
that  the  order  should  not  in  that 
case  be  made.  In  tiie  case  before 
Warrington,  J.,  he  certainly  held 
that  there  could  be  no  declaration 
without  a  cause  of  action,  but  the 
cases  on  the  point  do  not  seem  from 
the  report  to  have  been  cited  to 
him,  and  in  the  case  of  Burghes  v. 
Atty.  Gen.  [1911]  2  Ch.  139,  after 
they  had  been  cited,  the  same 
learned  judge  said  (at  p.  155) :  ''It 
is  contended  that  there  is  no  cause 
of  action  againfert;  the  Crown  or  its 
officers,  that  they  have  broken  no 
contract  and  have  done  the  plain- 
tiff no  legal  wrong,  nor  do  they 
threaten  to  do  so.  But  Order  xxv.,' 
r.  ■  5,  is  intended,  to  deal  with  the 
veiy  case — ^that  is,  one  in  which  no 
relief  can  be  claimed  either  by  way 
of  damages  for  the  past  or  an  in- 
junction for  the  future,  and,  in 
fact,  Ih  several  cases  declarations 
have  been  made  under  this  order, 
where  there  was  no  cause  of  action 
in  tiie  proper  sense."  By  "the 
proper  sense'"  the  learned  judge  no 
doubt  means  apart  f|rom  the  provi- 
sions of  the  rule,  and  he  refers  to 
Jenkins  v.  Price  [1907]  2  Ch.  229, 
76  L.  J.  Ch.  N.  S.  507,  23  Times 
L.  R.  608,  before  Swinfen  Eady,  J., 
where  a  declaration  was  made  in  a 
case  in  which  it  was  admitted  there 
was  no  cause  of  action. 

"nie  dictum  of  Collins,  M.  R.,  is, 
in  my  opinion,  opposed  to  the  later 
decisions  and  cannot  be  supported. 

The  next  contention  is  that,  even 

if  tiiere  is  no  necessity  for  a  cause 

of  action,  the  declaration  can  only 

be  made  at  the  instance  of  the  per-^ 
12  A.L.R.— 2. 


son  claiming  the  right  and  intend- 
ing to  assert  it  if  it  should  become 
necessary.  I  can  find  no  such  lim- 
itation in  the  words  of  the  rule,  and 
I  can  see  no  reason  why  it  should 
be  imposed  if  it  is  once  established 
that  a  declaration  can  be  made 
where  no  consequential  relief  can 
be  given.  No  such  Jimitation,  so 
far  as  I*  know,  has  been  suggested 
in  the  analogous  procedure  under 
Order  LIV.A  of  declaring  rights 
arising  out  of  documents.  But  I 
think  this  point  again  is  covered  by 
authority  in  the  cases  of  Dyson  v. 
Atty.  Gen.  [1912]  1  Ch.  158,  81  L. 
J.  K.  B.  N.  S.  217,  105  L.  T.  N.  S. 
753,  28  Times  L.  R.  72,  and  Burghes 
V.  Atty.  Gen.  [1912]  1  Ch.  173,  81 
L.  J.  Ch.  N.  S.  105,  105  L.  T.  N.  S. 
758,  28  Times  L.  R.  72.  The  plain- 
tiffs in  those  cases  were  not  claim- 
ing to  exercise  any  right;  they 
claimed  a  declaration  that  a  docu- 
ment which  might  be  used  to  make 
a  demand  upon  them  was  invalid, 
and  got  it. 

I  think,  therefore,  that  the  effect 
of  the  rule  is  to  give  a  general  pow- 
er to  make  a  declaration,  whether 
there  be  a  cause  of  .power  to  make 

action    or    not,    and    declaratory 

at  the  instance  of  '»«»-»•-*•• 
any  party  who  is  interested  in  the 
subject-matter  of  the  declaration. 
It  does  not  extend  to  enable  any 
stranger  to  the  transaction  to  go 
and  ask  the  court  to  express  its 
opinion  in  order  to  help  him  in 
other  transactions.  Whether  it  ex- 
tends to  a  declaration  that  the 
plaintiff  is  not  liable  in  an  action 
intended  or  proceeding  is  a  matter 
I  shall  discuss  in  dealing  with  this 
particular  case. 

The  next  question  is  whether,  if 
this  be  the  meaning  of  the  rule,  it  is 
ultra  vires.  It  is  said  to  be  so  be- 
cause it  adds  to  the  jurisdiction  of 
the  court,  which  cannot  be  done  by 
rules  of  practice  and  procedure. 
The  word  "jurisdiction,"  and  the 
expression  ''the  court  has  no  juris- 
diction," are  used  in  two  different 
senses,  which  I  think  often  leads  to 
confusion.  The  first  and^  in  my 
opinion,  the  only  really  correct  sense 
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of  the  expression  that  the  court  has 
no  jurisdiction,  is  that  it  has  no 
power  to  deal  with  and  decide  the 
dispute  as  to  the  subject-matter  be- 
fore it,  no  matter  in  what  form  or 
by  whom  >  it  is  raised.  But  there  is 
another  sense  in  which  it  is  often 
used,  i.  e.,  that,  although  the  court 
hits  power  to  decide  the  question,  it 
will  not,  according  to  its  settled 
practice,  do  so  except  in  a  certain 
way  and  under  certain  circum- 
stances. 

The  distinction  is,  I  think,  well 
shown  by  the  two  cases  of  Barra- 
clough  V.  Brown  [1897]  A.  C.  615, 
66  L.  J.  Q.  B.  N.  S.  672,  76  L.  T, 
N.  S.  797,  And  Westbury-on-Sevem 
Rural  Sanitary  Authority  v.  Mere- 
dith, L.  R.  30  Ch.  Div.  387,  55  L. 
J.  Ch.  N.  S.  744,  52  L.  T.  N.  S. 
839,  34  Week.  Rep.  217.  In  the  first 
case  there  was  a  true  want  of  juris- 
diction. The  power  to  decide  the 
dispute  as  to  the  particular  subject- 
matter  had  been  taken  away  by  the 
statute  from  the  high  court  as  a 
court  of  first  instance,  and  given  to 
another  tribunal.  In  the  second  the 
court  could  decide  the  dispute  and 
give  the  relief,  but,  by  a  settled  prac- 
tice embodied  in  a  rule,  it  would  not 
do  so  except  under  certain  circum- 
stances, i.  e.,  if  the  subject-matter 
was  of  the  value  of  £10  or  over.  Yet 
Lord  Esher,  M.  R.,  in  Westbuiy-on- 
Sevem  Rural  Sanitary  Authority  v. 
Meredith,  supra,  used  the  expression 
•'jurisdiction,*'  although  clearly 
what  was  laid  down  by  a  rule  could 
be  altered  by  a  rule,  and  the  expres- 
sion is  used  in  this  sense  in  many 
cases.  It  is,  I  think,  necessary  to 
keep  this  distinction  in  mind  in  con- 
sidering whether  this  rule  is  ultra 
vires.  If  it  adds  to  the  jurisdiction 
in  the  first  sense  of  giving  power  to 
deal  with  matters  which  could  not 
in  any  case  or  under  any  circum- 
stances be  entertained,  it  is  ultra 
vires,  and  it  is  to  this  sta,te  of  things 
that  the  remarks  of  Lord  Davey  in 
Barraclough  v.  Brown  [1897]  A.  C. 
at  p.  624,  66  L.  J.  Q.  B.  N.  S.  672, 
76  L.  T.  N.  S.  797,  were  addressed. 
But  if  its  only  effect  is  to  provide 
that  the  court  may  deal  with  a  mat- 


ter with  which  it  can  already  deal, 
in  a  different  manner  under  differ- 
ent circumstances,  and  when 
brought  before  it  by  a  different  per- 
son, it  is,  in  my  opinion,  only  dealing 
with  practice  and  procedure  and  is 
intra  vires.  The  latter,  in  my  opin- 
ion, is  the  position  in  this  case.  Ad- 
mittedly if  a  declaration  as  to 
liability  on  these  bills  of  exchange 
were  asked  tot  by  someone  who 
wanted  it  for  the  purpose  of  getting 
consequential  relief,  it  •  could  be 
made,  and  all  that  the  rule  does  is  to 
remove  the  restriction  imposed  upon 
the  making  of  it  by  the  practice  of 
the  court.  It  is  worthy  of  notice, 
though  not  conclusive,  that  the  Act 
15  &  16  Vict.  chap.  86,  which,  by  § 
60,  gave  the  right  to  make  a  dec- 
laration when  no  consequential  re- 
lief was  given,  is  Called  ''An  Act  to 
Amend  the  Practice  and  Course  of 
Proceeding  in  the  High  Court  of 
Chancery." 

.  There  only  remain  to  be  consid- 
ered the  circumstances  of  this  par- 
ticular case.  It  has  been  ascertained 
in  the  course  of  the  case  that  the 
rights  of  the  parties  depend  upon  a 
question  of  English  law,  and,  in  my 
opinion,  the  whole  object  of  this  ac- 
tion is  either  directly  by  means  of 
an  injunction,  or  indirectly  .  by 
means  of  a  claim  for  a  declaration 
to  compel  the  defendants  to  litigate 
that  question  in  England,  and  not  in 
the  United  States  of  America.  If 
that  cannot  be  done,  it  will  veiy 
probably  be  the  case  that  if  this 
declaration  were  made  it  would  be 
used  to  guide,  the  court  in  the  United 
States  of  America  to  the  determina- 
tion of  the  poitit  of  law,  but  the  real 
intention  is  to -make  it  not  wortk 
the  def endante'  while  to  go  oA  with 
their  action  there.  It  may  very  weH 
be  that  it  is  more  convenient  to  de- 
cide the  question  here,  and  I  regret 
that  the  suggestion  of  Buckley,  L.  J., 
was  not  accepted;  but  the  defend- 
ants are  entitled  to  bring  their  ac- 
tion in  the  United  States  of  Amer- 
ica, and  can  only  be  prevented  from 
doing  so  on  the  principles  laid  down 
in  Logan  v.  Bank  of  Scotland  [1906] 
1  K.  B.  141,  6  B.  R.  C.  820,  75  L.  J. 
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K.  B.  N.  S.  218,  54  Week.  Rep.  270, 
94  li.  T.  N.  S.  153,  22  Times  L.  R. 
187,  8  Ann.  Cas.  1148.  This  pro- 
cedure is  open  to  fbe  plaintiffs,  and 
if  they  f^il  to  establish  their  right 
in  that  way  I  do  not  think  they 
should  be  allowed  to  obtain  it  in- 
directly by  this  declaration.  But 
the  question  is  whether  that  goes  to 
the  power  to  make  the  declaration. 
I  think  that  a  declaration  that  a  per- 
son is  not  liable  in  an  existing  or 
possible  action  is  one  that  will  hard- 
ly ever  be  made,  but  that  in  prac- 
tically every  case  the  person  asking 
it  will  be  left  to  set  up  his  defense, 
in  the  action  when  it  is  bi^ught  (see 
per  the  master  of  the  rolls  in  Dyson 
V.  Atty.  Gen.  [1911]  1  K.  B.  at  p. 
417^  80  L.  J.  K.  B.  N.  S.  531,  103  L. 
T.  N.  S.  707,  27  Times  L.  R.  143,  55 
Sol.  Jo.  168,  and  per  Joyce,  J.,  in 
Northeastern  Marine  Engineering 
Ck).  V.  Leeds  Forge  Co.  [1906]  1  Ch. 
324,  at  pp.  329,  330,  75  L.  J.  Ch. 
N.  S.  178,  54  Week.  Rep.  370,  94  L. 
T.  N.  S.  56,  22  Times  L.  R.  178 ;  but 
taking  the  large  view  that  I  do  of 
the  effect  of  Order  xxv.,  r.  5,  I  am 
not  prepared  to  say  that  it  is  beyond 
the  power  of  the  court  in  a  very  ex- 
ceptional case  to  make  such  a  dec- 
laration, and  tiiat  the  fact  of  its 
being  asked  for  a  purpose  which  tiie 
court  does  not  approve  does  not  take 
away  the- power  to  make  it,  but  only 
gives  reason  to  refuse  it* 

I  think,  therefore,  tiiat  there  is  ju- 
risdiction to  make  this  declaration, 
but  as  X  •  understand  the  circum- 
stances now,  it  ought  not  to  be  made. 
In  my  opinion  the  appeal  should  be 
dismissed  on  the  ground  that  this  is 
not  a  proper  case  for  the  summary 
procedure  under  Order  xxv.,  r.  4, 
and  oa  the  other  questions  on  which 
our  opinion  has  been  asked,  I  think 
the  court  has  power .  to  make  the 
declaration,  but  on  the  facts  at  pres- 
ent before  me  I  think  it.ought  not  to 
.be  made.    I  think  the  action  should 
be  allowed  to  proceed  to  trial,  when 
all  the  facts  can  be  ascertained  and 
a  proper  decision  arrived  at,  which 
cannot,  in  my  opinion,  be  done  in  the 
present  proceeding.     I  understand 
that  the  question  of  whether,  as  a 
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matter  of  discretion,  the  order 
should  be  made,  was  not  argued  in 
the  court  below.  I  think,  therefore, 
that  the  appeal  should  be  dismissed, 
the  order  of  the  learned  judge  mak- 
ing the  costs  of  the  application  costs 
in  the  cause  should  stand,  and  the 
costs  of  this  appeal  should  also  be 
costs  in  the  action. 

Bankes,  L.  J.,  read  the  following 
judgment: 

This  is  an  appeal  from  a  decision 
of  Bailhache,  J.,  raising  important 
questions  as  to  the  construction  and 
effect  of  Order  xxv.,  r.  5,  of  the 
Rules  of  the  Supreme  Court. 

The  appellants  are  cotton  dealers 
carrying  on  business  in  Manchester. 
In  the  years  1909  and  1910  they 
made  purchases  of  cotton  from  a 
firm  in  Alabama,  U.  S.  A.  The 
course  of  business  with  regard,  to 
such  transactions  was  for  the  sell-' 
ers,  upon  shipment  of  the  cotton,  to 
draw  a  bill  of  exchange  for  the  price 
of  the  cotton,  and  to  affix  thereto  the 
bills  of  lading  and  insurance  certifi- 
cate, and  to  transmit  the  documents 
to  the  purchaser  in  order  that  he 
might  accept  the  bill  of  exchange 
and  pay  the  amount  thereof. 
Amongst  other  bills  of  exchange  so 
drawn  was  one  for  £1,464,  9s.,  dated 
February  10,  1910.  This  bill  was 
purchased  by  the  respondents,  a 
company  carrying  on  business  in 
New  York  and  having  a  branch  in 
London,  and  was  presented  by  them 
with  the  accompanying  documents 
to  the  appellants  or  their  agents, 
who  caused  the  same  to  be  accepted 
and  paid.  It  subsequently  appeared 
that  the  bill  of  lading  was  a  forgery, 
one  only  of  a  number  of  similar  for- 
geries, by  means  of  which  very  large 
sums  of  money  had  been  obtained 
upon  bills  of  lading  for  cotton  which 
never  had  any  existence  and  which 
had  never  been  shipped.  In  Jan- 
uary, 1911,  the  appellante  com- 
menced an  action  against  the  re- 
spondente  in  the  United  States  dis- 
trict court,  claiming  repayment  of 
the  amount  of  the  above-mentioned 
bill  of  exchange;  their  claim  was 
based  on  grounds  depending  mainly, 
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if  not  entirely^  upon  English  law. 
The  action  was  tried,  and  the  appel- 
lants recovered  judgment.  There 
was  an  appeal,  and  a  new  trial  was 
ordered.  At  this  stage  the  respond- 
ents on  October  12,  1914,  issued  a 
writ  in  the  King's  bench  division, 
claiming  a  declaration  (1)  that  they 
were  not  liable  to  repay  to  the  ap- 
pellants any  sums  paid  by  them  in 
respect  of  a  number  of  bills  of  ex- 
change, including  the  bill  of  ex- 
change referred  to  above ;  (2)  a  dec- 
laration that  they  did  not,  by  pre- 
senting the  said  bills  of  exchange 
for  acceptance  with  bills  of  lading 
attached,  or  by  indorsing  the  said 
bills,  warrant  or  represent  that  the 
said  bills  of  lading  were  genuine,  or 
that  the  cotton  therein  described  and 
referred  to  in  the  said  bills  of  ex- 
change had  been  shipped ;  (3)  a  dec- 
larlition  that  all  the  said  bills  of  ex- 
change were  unconditionally  ac- 
cepted by  the  appellants ;  and  claim- 
ing also  an  injunction  restraining 
the  appellants  from  further  proceed- 
ing with  their  action  in  the  United 
States  court.  Application  was  made 
by  the  respondents  by  summons  to 
Bailhache,  J.,  asking  for  an  inter- 
locutory injunction  in  the  terms  of 
the  writ.  Upon  the  hearing  of  the 
summons  the  learned  judge  intimat- 
ed that  he  was  not  prepared  to  grant 
an  interlocutory  injunction,  and 
thereupon,  as  Mr.  Greer  contended 
that  the  respondents'  action,  in  so 
far  as  it  claimed  a  declaration,  was 
not  maintainable,  the  parties  de- 
cided, with  the  judge's  approval,  to 
take  his  decision  upon  that  point  as 
though  a  summons  was  before  him 
under  Order  xxv.,  r.  4.  In  the  view 
I  take  of  the  case  this  was  an  un- 
fortunate step  to  have  taken,  be- 
cause it  leaves  undecided  the  very 
question  upon  which,  in  my  opinion, 
Jurisdiction  depends.  After  hearing 
the  argument,  the  learned  judge  de- 
cided in  the  respondents'  favor  on 
the  question  of  his  jurisdiction.  We 
were  told  that  the  question  of 
whether  the  learned  judge  should 
exercise  his  discretion  in  favor  of 
the  respondents,  assuming  he  had 
jurisdiction,  was  not  argued  before 


him.  It  was  not  argued  before  us. 
It  s^pears  to  me,  however,  on  tread- 
ing the  learned  judge's  judgment, 
that  he  did  decide  that  point  in  favor 
of  the  respondents.  If  this  view  of 
what  the  learned  judge  decided  is 
not  correct,  it  is  not  necessary  to 
say  anjrthing  on  the  point  of  discre- 
tion, but  if,  on  the  other  hand,  it  is 
correct,  then  I  desire  to  say  that  on 
the  materials  contained  in  the  affi- 
davits before  us,  I  am  not  at  all  pre- 
pared to  say  that  I  agree  with  the 
learned  judge's  view. 

As  presented  to  this  court,  the  ar- 
gument for  the  appellants  raised 
two  questions :  First,  whether,  up- 
on the  true  construction  of  Order 
xxv.,  r.  5,  the  respondents'  claim  for 
a  declaration  came  within  the  rule; 
second,  whether,  if  it  did,  the  rule 
was  not  ultra  vires.  For  the  con- 
sideration of  both  points  it  is,  I 
think,  necessary  to  go  back  and 
trace  the  development  of  the  prac- 
tice with  regard  to  declaratory  judg- 
ments, and  to  consider  also  the 
meaning  of  the  term  '"jurisdiction" 
when  applied  to  the  powers  of  a 
court  of  justice.  The  term  appears 
to  be  used  in  a  double  sense,  some- 
times as  referring  to  a  case  where 
the  matter  in  dispute  is  such  that  it 
is  impossible  for  any  court,  or  some- 
times for  a  particular  court,  to  en- 
tertain it ;  as,  for  instance,  where  a 
court  is  asked  to  enforce  an  agree- 
ment which  is  made  void  by  st^i^ute, 
or,  as  in  Barraolough  v.  Brown 
[1897]  A.  C.  615,  66  L.  J.  Q.  B.  N.  S. 
672,  76  L.  T.  N.  S.  797,  where  exclu- 
sive jurisdiction  had  been  given  by 
statute  to  a  court  other  than  that 
in  which  the  application  was  made ; 
and  sometimes  as  referring  to  a 
case  where  the  particular  court  re- 
fused to  entertain  soRle  matter  in 
dispute,  on  the  ground  that  it  was 
not  matter  proper  or  convenient  for 
it  to  adjudicate  upon.  I  think  this 
distinction  is  well  brought  out  in  the . 
opinion  of  Lord  Herschell,  in  British 
South  Africa  Co.  v.  Companhia  de 
Mocambique  [1893]  A.  C.  602,  63  L. 
J.  Q.  B.  N.  S.  70,  6  Reports,  1,  69 
L.  T.  N.  S.  604.  It  was  in  this  latter 
sense,  I  think,  that  in  the  vice  chan- 
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cellor  was  speaking  in  the  case  of 
Rooke  V.  Kensington,  2  Kay  &  J.  753, 
at  pp.  760,  761,  69  Eng.  Reprint 
986,  25  L.  J.  Ch.  N.  S.  795,  2  Jur.  N. 
S.  755,  4  Week.  Rep.  829,  14  Eng. 
Rul.  Gas.  717,  when  Jie  says  that 
there  was  no  jurisdicl^on  in  the 
court  of  chancery  -before  the  Chan- 
cery Procedure  Act,  1852,  to  make  a 
simple  declaration  of  right  where 
no  consequential  relief  was  claimed. 
I  cannot  doubt  that  had  the  court  of 
chancery  of  those  days  thought  it 
expedient  to  make  mere  declaratory 
judgments,  they  would  have  claimed 
and  eitercised  the  right  to  do  so.  It 
was,  amongst  other  things,  to  amend 
the  practice  and  procedure  of  the 
court  of  chancery  in  this  respect 
that  S  50  of  the  Act  of  1852  was 
passed.  The  preamble  of  the  stat- 
ute makes  this  point  clear.  The  sec- 
tion itself  is  in  these  terms:  "No 
suit  in  the  said  court  shall  be  open 
to  objection  on  the  ground  that  a 
merely  declaratory  decree  or  order  is 
sought  thereby,  and  it  shall  be  law- 
ful for  the  court  to  make  binding 
declarations  of  right  without  grant- 
ing consequential  relief.''  The  eflfect 
of  this  section  was  that  it  extended 
^e  powers  theretofore  exercised  by 
the  couH.of  chancery  in  relation  to 
declarations  of  right,  to  cases  where 
no  consequential  relief  was  claimed ; 
and  it  did  this  as  a  matter  of  the 
procedure  or  practice  of  the  court. 
In  interpreting  this  section  the  court 
of  chancery  held  that  a  plaintiff 
could  not  file  a  bill  for  a  mere  dec- 
laration unless  there  was  some  con- 
sequential relief  which  the  court  had 
the  power  to  grant,  altiiough  the 
plaintiff  had  not  in-  fact  claimed  it. 
Jame9,  L.  J.,  in  Cox  v.  Barker,  L.  R. 
3  Chi  Div.  at  p.  370,  35  L.  T.  N.  S. 
635,  indicates  that  in  his  opinion 
this  Mras  a  somewhat  narrow  view 
to  take;  but. this  was  Uie  view-  held 
until  the  making  in  1883  of  Order 
XXVi^  r.  5,  upon  which  the  question 
in  this  case  turns.  ,  That  rule  is  in 
these  terms:  "No  action  or  pro- 
ceeding shall  be  open  to  objection, 
on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought 
thereby,  and  the  court  may  make 


binding  declarations  of  right,  wheth* 
er  any  consequential  relief  is  or 
could  be  claimed,  or  not."  It  is  ob- 
vious from  a  mere  reading  of  the 
language  of  the  rule  that  it  intro* 
duces  a  considerable  extension  into 
the  practice  previously  existing.  It 
enables  the  court  to  make  the  dec- 
laration, irrespective  of  whether 
consequential  relief  could  be  claimed 
or  not.  Lindley,  M.  R.,  in  Ellis  v. 
Bedford  [1899]  1  Ch.  at  p.  515,  68 
L.  J.  Ch.  N.  S.  289,  47  Week.  Rep. 
385,  80  L.  T.  N.  S.  332,  15  Times 
L.  R.  202,  refers  to  this  as  an  inno- 
vation of  an  important  kind;  Far- 
well,  L.  J.,  in  Chapman  v.  Michael- 
son  [1909]  1  Ch.  at  p.  243,  78  L.  J. 
Ch.  N.  S.  272,  100  L.  T.  N.  S.  109, 
25  Times  L.  R.  101,  refers  to  it  as 
a  novel  practice  created  by  •  the 
Judicature  Act,  which  cannot  be 
limited  by  the  old  equitable  practice ; 
and  Warrington,  J.,  in  Burghes  v. 
Atty.  Gen.  [1911]  2  Ch.  at  p.  155, 
80  L.  J.  Ch.  N.  S.  506,  105  L.  T.  N. 
S.  193,  27  Times  L.  R.  433,  55  Sol. 
Jo.  520,  differing  in  this,  apparently, 
from  what  he  had  previously  said  in 
OfBn  V.  Rochford  Rural  Dist.  Coun- 
cil [1906]  1  Ch.  at  p.  358,  70  J.  P. 
97,  54  Week.  Rep.  244,  says  that  the' 
order  is  intended  to  deal  with  the 
very  case — ^that  is,  one  in  whidi  no 
relief  can  be  claimed  either  by  way 
of  damages  for  the  past  or  an  in- 
junction for  the  future^and  that 
several  cases  had  occurred  where 
declarations  had  been  made  under 
the  order,  where  there  was  no  cause 
of  action  in  the  proper  sense,  and 
he  cites  Jenkins  v.  Price  [1907]  2 
Ch.  229,  76  L.  J.  Ch.  N.  S.  507,  23 
Times  L.  R.  608,  as  an  example.  A 
later  and  still  more  forcible  instance 
of  the  same  view  is  to  be  found  in 
Dyson  v.  Atty.  Gen.  [1912]  1  Ch. 
158,  81  L.  J.  K.  B.  N.  S.  217,  105 
L.  T.  N.  S.  753,  28  Times  L.  R.  72, 
the  question  being  as  to  the  validity 
of  a  Form  IV.  notice.  Fletcher 
Moulton,  L.  J.,  says  (at  p.  168) 
''that  an  action  thus  framed''  (that 
is,  asking  for  a  declaration  of  right) 
''is  the  most  convenient  method  of 
enabling  the  subject  to  test  the 
justifiability  of  proceedings  on  the 
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part  of  permanent  officials  purport- 
ing to  act  under  statutory  provi- 
sions." In  Jenkins  v.  Price,  supra, 
Swinfen  Eady,  J.,  granted  the  dec- 
laration of  right  asked  for,  but  with- 
out .costs,  because  the  plaintiff  had 
no  cause  of  action,  and  Eve,  J.,  fol- 
lowed the  same  course  in  Evans  v. 
Levy  [1910]  1  Ch.  452,  79  L.  J.  Ch. 
N.  S.  383,  102  L.  T.  N.  S.  128. 

In  spite  of  these  authorities  Mr. 
Greer  contends  that  the  rule  is  ultra 
vires  to  the  extent  to  which  it  pur- 
ports to  add  to  the  jurisdiction  con- 
ferred upon  the  court  of  chancery 
by  the  Chancery  Procedure  Act 
1852.  He  rests  his  argument  iipon 
§§  16  and  23  of  the  Judicature  Act 
1873,  and  §  17  of  the  Judicature  Act 
1875.  By  virtue  of  these  sections 
of  the  Act  of  1873  the  jurisdiction 
which,  at  the  commencement  of  that 
act,  was  vested  in  or  capable  of 
being  exercised  by  (among  other 
courts)  the  high  court  of  chancery, 
was  transferred  to  the  high  court  to 
be  exercised  by  that  court  (so  far  as 
regards  procedure  and  practice)  in 
the  manner  provided  by  the  act,  or 
by  such  rules  and  orders  of  court  as 
might  be  made  under  the  act,  and 
where  no  special  provision  was  con- 
tained therein,  it  should  be  exercised 
as  nearly  as  might  be  in  the  manner 
as  the  same  might  have  been  exer- 
cised by  the  court  of  chancery.  By  § 
17  of  the  Act  of  1875  power  is  given 
to  the  Crown  by  order  in  council  to 
make  further  rules  for  carrying  the 
Acts  of  1873  and  1875  into  effect, 
and  in  particular  to  make  rules  for 
regulating  the  practice  and  pro- 
cedure in  the  high  court  and  any 
matters  relating  to  such  practice  and 
procedure.  At  the  time  of  the  pass- 
ing of  the  Judicature  Act  1873, 
there  were  two  statutes  defining  the 
jurisdiction  of  the  court  of  chan- 
cery, which  it  is  material  to  con- 
sider, namely,  the  Chancery  Proced- 
ure Act  1852,  and  the  Chancery  Reg- 
ulation Act  1862  (25  &  26  Vict, 
chap.  42).  I  have  already  referred 
to  the  material  section  of  the  first  of 
these  acts.  The  later  act  directed 
the  court  of  chancery  to  determine 
every  question  of  law  and  fact  in- 


cident to  the  relief  souj^ht,  even 
though  such  questions  were  coghiz- 
able  in  a  court  of  common  law".  As 
a  result  of  this  last  statute  the 
courts  of  chancery  apparently  felt 
themselves  bound  in  some  cases  to 
make  a  declaratory  order,  even 
though  the  case  was  one  in  which 
they  refused  to 'make  a  declaration 
of  right.  See  Jenner  v.  Jenner 
(1866)  L.  R.  1  Eq.  361,  at  p.  368, 
35  L.  J.  Ch.  N.  S.  329, 12  Jur.  N.  S. 
138,  14  Week.  Rep.  305.  This  was 
the  state  of  things  in  1883,  in  which 
year  §  50,  among  other  sectidns  of 
the  Act  of  1852,  and  the  whole  of 
the  Act  of  1862,  were  repealed 
by  the  Statute  Law  Revision  and 
Civil  Procedure  Act  1883  (46  &  47 
Vict.  chap.  49),  and  the  way  was 
clear  for  the  Rule  Committee  to  lay 
down  what  the  practice  and  proced- 
ure of  the  court  should  be.  They 
made  Order  xxv.,  r.  5.  The  order 
extends  the  previous  practice,  just 
as  the  Statute  of  1852  had  done ;  but 
in  my  opinion  the  extension  in  each 
case  was  an  extension  of  the  prac- 
tice and  procedure  of  the  court ;  and, 
subject  to  the  limitation  to  which  I 
refer  later,  the  extension  contained 
in  Order  xxv.,  r.  5,  was,  in  my  opin- 
ion, one  which  the  Rule  Committee 
were  competent  to  make.  I  am, 
therefore,  of  opinion  that,  both  on 
principle  and  on  authority,  Mr. 
Greer's  contention  that  the  rule  is 
ultra  vires  fails. 

The  question  as  to  the  construc- 
tion of  the  language  of  the  rule  is  a 
difficult  one.  The  rule  is  framed  in 
two  branches.  It  first  provides  that 
no  action  shall  be  open  to  objection 
on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought 
thereby.  It  then  goes  on  to  say  that 
the  court  may  make  binding  declara- 
tions of  right  whether  consequential 
relief  is  or  could  be  claimed  or  not. 
The  first  question  to  decide  is 
whether  the  rule  is  dealing  with 
declaratory  judgments  and  orders 
as  one  thing,  and  declarations  of 
right  as  another  and  distinct  things 
or  whether  the  declaratory  judg- 
ments and  orders  referred  to  are 
judgments  and  orders  in  the  form  of 
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dedaratioHS  of  right. .  I  think  the 
fiamers  of  the  rule  must  have  had 
the  previously  existing  practice  in 
mind,  and  have  provided  both  for 
.  the  case  of  declaratory  judgments 
and  orders  which  are  declarations  of 
right  and  those  which  are  not.    If 
the  other  interpretation  is  put  upon 
the  rule,  I  should  be  prepared  to 
hold  that  what  the  respondents  are 
asking  for  in  their^  action  is  not  a 
declaration  of  right  at  all.     It  is 
quite  true  that  the  extension  made 
by  the  rule  has  entirely  altered  the 
character  of  the  right  which  it  is 
permissible  for  a  plaintiff  to  ask  to 
have  a  declaration  upon ;  but  in  my 
opinion  the  expression  "declaration 
of  right"  in  the  rule  must  be  read  in 
the  sense  which  it  had  always  previ- 
ously   borne,    that    is    to    say,    a 
declaration  of  some  right  which  the 
plaintiff  maintains  that  he  has,  as 
against  the  person  or  persons  whom 
he  has.  made  parties  to  his  suit. 
Here  the  respondents  are. claiming 
nothing  of  the  kind.    What  they  are 
asking  is  that  the  court  shall  define 
their  obligations  to  the  defendants. 
I  do  not  think  that  the  alteration  in 
the  character  of  the  right  which  a 
plaintiff  is  entitled  to  assert  under 
the  rule  can  have  the  effect  con- 
tended for,  of  altering  the  expres- 
sion "declaration  of  right"  either 
into  a  deplaration  of  the  rights  of 
the  parties,  or  into  a  declaration  as 
to  the  obligations  of  either  party. 
These  considerations  are  not,  how- 
ever, in  my  opinion,  sufficient  to  dis- 
pose of  this  appeaU  because  I  think 
that  the  rule  cont^piplates  the  mak- 
ing of  declaratory  judgments  and 
orders  which  may  not  be  declara- 
tions of  right. 

In  my  opinion  the  clue  to  the  real 
meaning  of  the  rule  is  to  be  found 
in  the  opening  words.  It  deals  with 
actions  and  proceedings.  For  the 
present  purpose  it  is  only  necessary 
to  consider  an  action,  An  action  is 
a  civil  proceeding  commenced  by  a 
writ  (Judicature  Act  1873,  §  100) 
and  in  every  action  there  must  be  a 
plaintiff  who  is  a  person  seeking  re- 
lief (Judicature  Act  1873,  §  100),  or, 
to  use  the  language  of  Order  xvi.,  r. 
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1,  a  person  in  whom  a  right  to  relief 
is  alleged  to  exist.  It  is  the  person, 
therefore,  who  is  seeking  relief,  or 
in  whom  a  right  to  relief  is  alleged 
to  exist,  whose  application  to  the 
court  is  not  to  be  defeated  because 
he  applies  merely  for  a  declaratory 
judgment  or  order,  and  whose  appli- 
cation for  a  declaration  of  his  right 
is  not  to  be  refused  merely,  because 
he  cannot  establish  a  legal  cause  of 
action.  It  is  essential,  however,  that 
a  person  who  seeks  to  take  advan- 
tage of  the  rule  must  be  claiming 
relief.  What  is  meant  by  this  word 
relief?  When  once  it  is  established, 
as  I  think  it  is  established,  that  re- 
Uef  is  not  confined  to  relief  in  re- 
spect of  a  cause  of  action,  it  seems  to 
follow  that  the  word  itself  must  be 
given  its  fullest  meaning.  There  is, 
however,  one  limitation  which  must 
always  be  attached  to  it,  that  is  to 
say,  the  relief  claimed  must  be  some- 
thing A;\thich  it  would  not  be  unlaw- 
ful or  unconstitutional  or  inequitable 
for  the  court  to  grant,  or  contrary 
to  the  accepted  principles  upon 
which  the  court  exercises  its  juris- 
diction. Subject  to  this  limitation 
I  see  nothing  to  fetter  the  discre- 
tion of  the  court  in  exercising  a  ju- 
risdiction under  the  rule  to  grant  re- 
lief, and  having  regard  to  general 
business  convenience,  and  the  im- 
portance of  adapting  the  machinery 
of  the  courts  to  the  needs  of  suitors » 
I  think  the  rule  should  receive  as 
liberal  a  construction  as  possible. 

A  great  number  of  decisions  have 
been  cited  to  us.  If  the  test  which  I 
have  suggested  is  applied  to  them,  I 
think  it  will  be  found  that  the  plain- 
tiff was  in  each  case  claiming  some 
relief,  and  a  relief  which,  though  in 
many  cases  not  resting  on  a  cause*  of 
action,  was  nevertheless  within  the 
limitation  I  have  indicated  above. 
In  some  of  the  cases  the  plaintiff 
was  asserting  a  cause  of  action,  but 
in  many  of  them  he  was  not.  The 
character  of  the  relief  sought  varied 
considerably.  For  instance,  in  Dy- 
son V.  Atty.  Gen.  [1911]  1 K.  B.  410, 
80  L.  J.  K.  B.  N.  S.  531, 103  L.  T.  N. 
S.  707, 27  Times  L.  R.  143,  55  Sol.  Jo. 
168 ;  [1912]  1  Ch.  158,  81  L.  J.  K.  B. 
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N.   S.   217,   105   L,  T.  N.   S.  758, 

28    Times    L.    R.    72,    the    relief 

claimed    was    a    relief    from    the 

•  obligation  to  comply  with  a  Form 

IV.  notice  under  the  Finance 
(1909-10)  Act  1910,  on  the  ground 
that  the  notice  was  ultra  vires  and 
invalid.  The  same  kind  of  relief  was 
asked  for  in  Burghes  v.  Atty.  Gen. 
[1911]  .2  Ch.  139,  80  L,  J.  Ch,  N.  S. 
506,  105  L.  T.  N.  S.  198,  27  Times  L. 
R.  433,  55  Sol.  Jo.  520;  [1912]  1  Ch. 
173,  81  L.  J.  Ch.  N.  S.  105, 105  L.  T. 
N.  S.  758,  28  Times  L.  R.  72.  An 
analogous  kind  of  relief  was  applied 
for  in  London  Asso.  v.  London  &  I. 

.  Docks  Committee  [1892]  3  Ch.  at  p. 
259,  67  L.  T,  N.  S.  238,  7  Asp.  Mar. 
L.  Cas.  195.    In  Lofthouse  Colliery 

V.  Ogdeh  [1913]  3  K.  B.  120,  82  L. 
J.  K.  B.  N.  S.  910,  107  L.  T.  N.  S. 
827,  29  Times  L.  R.  179,  57  Sol.  Jo. 
186,  the  plaintiff  claimed  relief  upon 
the  ground  that  he  was  receiving 
less  wages  than  he  was  entitled  to, 
and  he  asked  the  court  to  decide  the 
point  upofa  which  his  right  to  the 
wages  he  claimed  depended.  In 
Societe  Maritime  et  Commerciale  v. 
Venus  Steam  Shipping  Co.  9  Com. 
Cas.  289,  the  relief  claimed  was  to  be 
relieved  from  performing  the  obliga- 
tions under  a  contract  upon  the 
ground  that  the  plaintiffs  were  not 
bound  by  it  to  the  defendants  who 
were  insisting  upon  its  perform- 
ance. Order  liv.a,  r.  1,  deals  in 
terms  with  a  case  where  anticipa- 
tory relief  depending  upon  the  con- 
struction of  a  document  is  claimed. 
This  rule  gives  the  applicant  a  right 
to  proceed  by  originating  summons, 
but  this  is  for  convenience  merely. 

1  cannot  doubt  that  if  the  applicant 
preferred  to  proceed  by  action  the 
court  would  have  jurisdiction  to  deal 
with  his  claim  under  Order  xxv.,  r.  5. 
In  Chapman  v.  Michaelson  [1908] 

2  Ch.  612, 24  Times  L.  R.  795,  52  Sol. 
Jo.  661,  Eve,  J.,  brings  out  very 
clearly  in  his  judgment  the  view  I 
take  as  to  the  operation  of  this  rule, 
where,  in  reference  to  the  plaintiff's 
claim  for  a  declaratory  judgment  as 
to  certain  facts,  he  said  (at  p.  619) 


that  the  plaintiff  took  upon  hiniself 
to  establish  certain  facts,  whkh,  if 
established,  would  entitle  him  to 
statutory  relief. 

The  only  cases  which  appear  to. 
me  to  be  contrary  to  the  view  which 
I  have  expressed  as  to  the  meaning 
of  the  rule  are  Williams  v.  North's 
Navigation  Collieries  [1904]  2  K. 
B.  at  p.  49,  73  L.  J.  K.  B.  N.  S.  575, 
68  J.  P.  871,  52  Week.  Rep.  564,  91 
L.  T.  N.  S.  3,  20  Times  L.  R.  448, 
where  the  then  master  of  the  rolls 
suggested  that  the  declaration  re- 
ferred to  in  the  rule  must  be  ancil- 
lary to  the  putting  in  suit  of  a  legal 
right ;  this,  however,  was  only  a  dic- 
tum. Northeastern  Marine  En- 
gineering Co.  V.  Leeds  Forge  Co. 
[1906]  1  Ch.  324,  75  L.  J.  Ch.  N.  S. 
178,  54  Week.  Rep.  370,  94  L.  T.  N. 
S.  56,  22  Times  L.  R.  178,  where, 
however,  it  will  be  seen  both  parties 
admitted  that  the  matter  was  one  in 
which  the  learned  judge  could  exer- 
cise a  discretion;  and  Offin  V.  Roch- 
ford  Rural  Dist.  Council  [1906]  1 
Ch.  842,  70  J.  P.  97,  54  Week.  Rep. 
244,  a  decision  of  Warrington,  J., 
who  later,  as  I  have  already  pointed 
out,  took  a  different  view  as  to  the 
meaning  of  the  rule. 

I  pass  now  to  consider  whether 
the  respondents'  claim  comes  within 
the  rule  as  I  have  endeavored  to  in- 
terpret it.  Are  the  respondents  by 
their  present  action  claiming  any  re- 
lief, or  any  relief  which  the  court 
can  recognize?  For  the  purpose  of 
deciding  this  question,  it  is  neces- 
sary to  look  at  the  substance  ^  well 
as  the  form  of  the  claim.  The  view  I 
take  of  the  respondents'  case  is  that 
what  they  really  want  is  to  s];ay  the 
proceedings  in  America,  and  that 
the  claim  for  the  declaration  is 
merely  ancillary  to  the  claim  for  an 
injunction.  The  first  step  after  the 
issue  of  the  writ  was  the  summons 
for  an  injunction,  and  this  was  sup- 
ported by  the  affidavit  of  Mr.  Rus- 
sell, who  in  paragraph  13  stated  that 
under  the  circumstances  he  sub- 
mitted that  the  bringing  and  prose- 
cution of  the  action  in  America  was 


GUARANTY  TRUST  CD.  v.  HANNAY  &  CO. 

ill915]  f  jf.  B.  6S6.) 


25 


feiatioiis   and   embarrassing,    and 
likely  to  result  in  grave  injustice  to 
the  respondents.    I  did  not  under- 
stand Mr.  Duke  to  dispute  that  the 
*  respondents'  real  desire  in  bringing 
the  action  was  to  get  the  dispute  be- 
tween themselves  and-the  appellants 
tried    in    England,    instead    of    in 
America.    The  desire  is  one  which  it 
is  easy  to  understand ;  but  is  it  one 
which  the  court  can  gratify?    That 
depends    entirely,    in   my    opinion, 
upon  facts  which  are  not  before  us, 
and  upon  which  no  argument  was 
addressed  to  this  court,  or  apparent- 
ly to  the  court  below,  though  it  was 
indicated  in  the  affidavit  to  which  I 
have  referred.    If  the  respondents' 
claim  for  a  declaration  is  to  be  taken 
by  itself,  and  the  respondents'  rights 
under  the  rule  aje  to  be.  decided 
without  reference  to  the  claim  for 
an  injunction,  then,  in  my  opinion, 
the  respondents'  action  is  not  main- 
tainable.   The  claim  for  a  declara- 
tion is  not  in  itself  a  claim  for  relief ; 
and   no   circumstances   are   shown 
front   which   an  inference  can   be 
drawn  that  underlying  the  claim, 
though  not  apparent  on  the  face  of 
it,  there  is  a  claim  to  relief  which 
the  court  can  entertain.     The  cir- 
cumstances might  have  been  quite 
different  had  a  case  been  made  for 
the  respondents  that  the  American 
proceedings    were    vexatious,    and 
that  the  present  action  had  been 
brought  to  obtain  relief  from  those 
proceedings,  and  to  bring  the  appel- 
lants If^fore  the  court  in  order  to 
compel  them  to  litigate  the  dispute 
in  this  country*    The  court  clearly 
has  jurisdiction  to  grant  an  injunc- 
tion restraining  a  person  from  com- 
mencing or  continuing  proceedings 
abroad,  if  it  thinks  that  those  pro- 
ceedings are  vexatious.    See  Bushby 
v.  Munday  (1821)  5  Madd.  Oh.  297, 
56'  Eng.  Reprint,  908,  21  Revised 
Rep.  294;  Hyman  v.  Helm   (1883) 
L.  R.  24  Ch.  Div.  531,  49  L.  T.  N.  S. 
376,  32  Week.  Rep.  258;  Wood  v. 
ConnoUy  Bros.  [1911]  1  Ch.  731,  80 
L.  J.  Gh.  N.  S.  409,  104  L.  T.  N.  S. 
COSt    A  strong  case,  however,  must 


be  made  out;  and,  as  was  said 
by  Brett,  M.  R.,  in  Hyman  v.  Helm, 
L.  R.  24  Ch.  Div.  at  p.  537,  the  fact 
that  the  action  is  brought  at  an  in- 
convenient place. is  not  the  sort  of 
vexation  upon  which  the  court  can 
act. 

The  conclusion  to  which  I  have 
come  upon  the  whole  matter  is  that, 
if  the  respondents  could  establish 
any  ground  for  relief  from  any  f ui> 
ther  proceedings  in  the  American 
courts,  then  this  court  would  have 
jurisdiction  to  give  them  that  relief, 
not  only  by  the  granting  of  an  in- 
junction, but  by  the  making  of  a 
declaratory  judgment  or  order  upon 
the  matter  in  dispute  between  the 
parties;  but  short  of  making  out 
such  a  case  I  am  of  opinion  that  the 
court  has  no  jurisdiction  to  enter- 
tain the  plaintiffs'  claim.  In  the  ab- 
sence of  any  such  case  the  respond- 
ents' application  to  the  court  is  not 
an  action  seeking  relief  at  all.  It  is 
merely  a  request  to  the  court  to  sup- 
ply them  with  evidence  in  a  conveni- 
ent form  for  use  in  the  American  ac- 
tion, and  to  supply  it  against  the 
will  of  the  appellants  and  possibly  at 
their  expense.  In  my  opinion,  such 
a  proceeding  is  not  within  Order 
XXV.,  r.  5,  at  all.  The  matter  comes 
before  us  in  an  unfortunate  form. 
The  substance  of  the  appeal  is  to  ob- 
tain a  decision  of  this  court  upon  the 
view  expressed  by  the  learned  judge 
as  to  the  meaning  of  the  order,  but 
the  form  of  the  appeal  is  for  an  or- 
der striking  out  the  action  so  far  as 
it  relates  to  the  claim  for  a  declara- 
tion. I  have  already  stated  the 
grounds  upon  which  I  disagree  with 
the  view  taken  by  the  learned  judge, 
but  I  cannot  say  at  the  present 
stage,  and  upon  the  information  at 
present  before  the  court,  that  the 
court  has  no  jurisdiction.  I  there- 
fore think  that  the  appeal  must  fail. 
In  saying  this,  I  desire  to  make  it 
quite  plain  that,  though  I  am  not  in 
a  position  to  decide  the  point,  I  think 
it  extremely  unlikely  that  a  case  can 
be  made  out  giving  the  court  juris- 
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diction  to  entertain  this  claim,  or 
justifying  the  exercise  of  the  ju- 
risdiction if  the  court  possesses  it. 
I  agree  with  the  order  suggested  by 
Pickf orcj,  L.  J.  . 
Appeal  dismissed. 

Solicitors  for  plaintiffs:    Crosley 
&  Bum. 
Solicitors  for  defendants :  Pritch- 


ard,  Englefield  &  Co.,  for 
North,  Harley  &  Co.,  Liverpool. 


NOTE. 

"Declaration  of  rights  or  declara- 
tory judgments*'  is  the  subject  of  an 
annotation  following  Anway  v.  Grand 
RAPms  R.  Co.  post,  52. 


CHARLES  ANWAY 

V. 

GRAND  RAPIDS  RAILWAY  COMPANY,  Appt. 

DIVISION  NUMBER  836,  AMALGAMATED  ASSOCIATION  OF 
STREET  &  ELECTRIC  RAILWAY  EMPLOYEES  OF  AMERICA, 
Intervener,  Appt. 

Michigan  Supreme  Court '■^  September  30f  1920, 

(—  Mich.  — ,  179  N.  W.  350.) 

Constitutional  law  —  power  to  declare  rights  without  action. 

1.  A  statute  authorizing  courts  to  make  binding  declarations  of  rights 
when  no  judicial  controversy  is  involved  confers  upon  the  courts  powers 
not  judicial,  and  requires  the  performance  of  acts  nonjudicial  in  character, 
and  is  in  conflict  with  the  constitutional  provision  vesting  judicial  power 
in  the  courts. 

[See  note  on  this  question  beginning  on  page  52.] 


Courts  —  jurisdiction  —  effect  of  fail- 
ure of  parties  to  raise  question. 

2.  The  court  cannot  evade  consider- 
ation of  the  question  of  its  constitu- 
tional power  to  decide  a  question  pre- 
sented to  it  by  the  fact  that  such 
question  was  not  raised  by  any  of  the 
parties  to  the  controversy. 

Judgnient  —  unconsidered  decision  as 
precedent. 

3.  A  decision  is  not  authority  upon 
a  question  not  raised  and  considered 
in  the  case,  although  it  may  be  involved 
in  the  facts. 

[See  7  R.  C.  L.  1003.] 

Constitutional  law  —  when  act  de- 
clared unconstitutional. 

4.  A  statute  should  not  be  declared 
to  be  unconstitutional  unless  it  clearly 
appears  to  be  so. 

[See  6  R.  C.  L.  76.] 


Action  —  moot  case  —  application  to 
court  for  advice. 

5.  An  application  to  the  court  for 
advice  upon  matters  as  to  which  con- 
troversies have  not  yet  arisen  presents 
all  the  objectionable  characteristics  of 
a  moot  case. 

[See  1  R.  C.  L.  317;  6  R.  C.  L.  168, 
159.] 

Constitutional  law  —  power  to  confer 
nonjudicial  power  on  courts. 

6.  Under  a  Constitution  dividing 
governmental  powers  into  three  depart- 
ments, and  conferring  the  judicial  pow- 
er upon  the  courts,  the  legislature 
cannot  confer  upon  the  courts  a  power 
not  judicial,  nor  require  them  to  per- 
form functions  not  judicial  in  char- 
acter. 

[See  6  R.  C.  L.  144  et  seq.;  7  R.  C.  L. 
1047.] 


(Sharpe,  J.,  dissents.) 


Appeal  by  defendant  and  intervening  defendant  from  a  judgment  of 
the  Circuit  Court  for  Kent  County  in  Chancery  (Perkins,  J.)  declaring 
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the  rights  of  the  parties  in  a  proceeding  brought  under  Act  150  of  the 
Public  Acts  of  1919,  to  obtain  a  binding  declaration  of  their  rights  under 
Act  No.  361  of  that  year,  with  respect  to  the  right  to  work  more  than  six 
days  in  ^ny. consecutive  seven.    Proceedings  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Knappen,  Uhl,  &  Bryant,  for      115  L.  T.  N.  S.  755,  61  Sol.  Jo.  147; 


appellant: 

Act  No.  150,  Public  Acts  1919,  is 
constitutional. 

Cooley,  Const.  Lim.  4th  ed.  p.  255; 
Ryerson  v.  Utley,  16  Mich.  269;  Peo- 
ple ex  rel.  Estes  v.  Denahy,  20  Mich. 
349;  People  ex  rel.  LeRoy  v.  Hurlbut, 
24  Mich.  44,  9  Am.  Rep.  103 ;  Kurtz  v. 
People,  S3  Mich.  279;  State  Tax-Law 
Cases,  54  Mich.  350,  20  N.  W.  493. 

Courts  are  not  called  upon  to  exer- 
cise extrajudicial  powefs  under  the  act. 

Den  ex  dem.  Murray  v.  Hoboken  Land 
A  Improv.  Co.  18  How.  272,  15  L.  ed. 
372;  Maynard  v.  Hill,  125  U.  S.  190,  31 
L.  ed.  654,  8  Sup.  Ct.  Rep.  723;  Cal- 
lanan  v.  Judd,  23  Wis.  343;  Rice  v. 
Parkman,  16  Mass.  326;  State  v.  Har- 
mon, 31  Ohio  St.  250;  France  v.  State, 
57  Ohio  St.  1,  47  N.  E.  1041 ;  Beers  v. 
Haughton,  9  Pet  358,  9  L.  ed.  155; 
Mintz  V.  Jacob,  163  Mich.  280,  128  N. 
W.  211;  Guaranty  Trust  Co.  v.  Hannay 
[1915]  W.  N.  38,  113  L.  T.  N.  S.  98, 
59  Sol.  Jo.  302,  [1915]  2  K.  B.  565, 
ante,  1,  [1915]  W.  N.  131,  84  L.  J. 
K.  B.  N.  S.  1465,  113  L.  T.  N.  S.  101 ; 
Re  Unjraro,  88  N.  J.  Eq.  25,  102  Atl. 
244. 

The  purpose  of  the  act  is  not  to  deny 
the  rigrht  of  trial  by  jury,  but  it  is 
remedial,  and  to  be  liberally  construed 
and  administered,  with  a  view  of  mak- 
ing the  courts  more  serviceable  to  the 
people. 

Boursron  v.  Cumberland  Twp.  (1910) 
22  Ont.  L.  Rep.  256;  Lewis  v.  Green 
[1905]  2  Ch.  340,  74  L.  J.  Ch.  N.  S. 
682,  54  Week.  Rep,  93,  93  L.  T.  N.  S. 
303;  Dysart  v.  Hammerton  [1914]  1 
Ch.  822,  83  L.  J.  Ch.  N.  S.  530, 110  L.  T, 
N.  S.  879,  30  Times  L.  R.  379,  78  J.  P. 
297,  58  Sol.  Jo.  378,  12  L.  G.  R.  653; 
Soci^t^  Maritime  v.  Venus  Steam  Ship- 
ping Co.  9  Com.  Cas.  289;  Faber  v. 
Gosforth  Urban  Dist  Council,  88  L.  T. 
N.  S.  549,  67  J.  P.  197,  19  Times  L.  R. 
435,  1  L.  G.  R.  579;  Austen  v.  Collins, 
54  L.  T.  N.  S.  903;  Toronto  R.  Co.  v. 
Toronto,  13  Ont.  L.  Rep.  532;  Ottawa 
Y.  M.  C.  A.  v.  Ottawa,  29  Ont.  L.  Rep. 
574. 
Statutes  may  be  construed  in  proper 


Sullivan  v.  Close,  6  Scot.  L.  T.  2; 
Re  Monckton,  [1917]  1  Ch.  224;  Re 
Renishaw  Iron  Co.  [1917]   1  Ch.  199, 


Flint  V.  Atty.  Gen.  [19181  1  Ch.  216; 
Re  Moxon  [1916]  2  Ch.  595,  61  Sol.  Jo. 
42. 

Messrs.  Ellis  &  Ellis  for  appellant 
intervener. 

Mr.  Charles  E.  Ward,  for  appellee: 

The  presumption  is  that  the  act  is 
constitutional. 

12  C.  J.  791;  6  Am.  &  Eag.  Enc. 
Law,  2d  ed.  1086. 

The  legislature  may  authorize  the 
exercise  of  judicial  powers  by^  the 
courts,  and  may  impose  on  them  such 
duties  as  are  incident  to  the  perform- 
ance of  their  judicial  functions. 

Union /Trust  Co.  v.  Wayne  Probate 
Judge,  125  Mich.  487,  84  N.  W.  1101 ; 
Livingston  v.  Moore,  7  Pet.  469,  8  L. 
ed.  751;  State  ex  rel.  Spritka  v.  Par- 
sons, 153  Wis.  20,  139  N.  W.  825. 

^  The  legislature  has  the  power  to  pro- 
vide for  the  exercise  by  the  courts  of 
the  jurisdiction  conferred  upon  them 
by  the  Constitution. 

12  C.  J.  817;  Cincinnati  Polyclinic 
V.  Balch,  92  Ohio  St.  415,  111  N.  E. 
159;  Thompson  v.  Redington,  92  Ohio 
St.  101, 110  N.  E.  652,  Ann.  Cas.  1918A, 
1161. 

An  extension  of  jurisdiction  in  har- 
mony with  the  court's  character,  and 
not  infringing  on  its  inherent  powers, 
is  within  the  power  of  the  legislature. 

Sampeyreac  v.  United  States,  7  Pet. 
222,  8  L.  ed.  665 ;  Grassy  Slough  Drain- 
age Dist.  V.  National  Box  Co.  Ill  Ark. 
144, 163  S.  W.  512 ;  State  ex  rel.  Daven- 
ing  V.  Bartholomew,  176  Ind.  182,  95 
N.  E.  417,  Ann.  Cas.  1914B,  91 ;  Reilly 
V.  Second  Dist.  Court,  63  N.  J.  L.  541, 
42  Atl.  842;  State  ex  rel.  Board  of 
Health  v.  Diamond  Mills  Paper  Co.  63 
N.  J.  Eq.  Ill,  51  Atl.  1019,  affirmed 
in  64  N.  J.  Eq.  793,  53  Atl.  1125;  Pal- 
myra Twp.  V.  Pennsylvania  R.  Co.  62. 
N.  J.  Eq.  601,  50  Atl.  369;  Harris  v. 
Vanderveer,  21  N.  J.  Eq.  424;  Leach  v. 
Auwell,  154  App.  Div.  170,  138  N.  Y. 
Supp.  975;  State  ex  rel.  Kol  v.  North 
Dakota  Children's  Home  Soc.  10  N.  D. 
493,  88  N.  W.  273 ;  Morgan  v.  Reel,  213 
Pa.  81,  62  Atl.  253;  Higgins  v.  Paw- 
tucket,  27  R.  I.  401,  63  Atl.  34;  State 
ex  rel.  Gallagher  v.  Third  Judicial  Dist. 
Ct.  36  Utah,  68,  104  Pac.  750;  Re 
Stevens,  83  Cal.  322,  17  Am.  St.  Rep. 
262,  23  Pac.  379;  McKnight  v.  Grant, 
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18  Idaho,  629,  121  Am.  St  Rep.  287, 
92  Pac.  989 ;  Lehigh  &  N.  E.  R.  Co.  v. 
American  Bonding  &  T.  Co.  40  Misc. 
698,  83  N.  Y.  Supp.  191;  Re  Stillwell, 
139  N.  Y.  337,  34  N.  E.  777. 

The  courts  of  this  country  do  not 
consider  themselves  precluded  by  Con- 
stitution from  determining  anything 
but  real  suits  brought  by  the  party 
interested  agaist  his  opponent  with  a 
view  of  obtaining  consequential  relief. 

Brushaber  v.  Union  P.  R.  Co.  240  U. 
S.  1,  60  L.  ed.  493,  L.R.A.1917D,  414, 
36  Sup.  Ct  Rep.  236,  Ann.  Cas.  1917B, 
713;  Corbus  v.  Alaska  Treadwell  Gold 
Min.  Co.  187  U.  S.  455,  47  L.  ed.  256, 
23  Sup.  Ct.  Rep.  157 ;  White  v.  Huber 
Drug  Co.  190  Mich.  212,  157  N.  W.  60; 
Lloyd  V.  Chambers,  56  Mich.  236,  56 
Am.  Rep.  378,  23  N.  W.  28. 

The  act  is  not  necessarily  all  void 
because  a  part  of  it  may  be  uncon- 
stitutional. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  1088 ; 
CuUen  V.  Glendora  Water  Co.  113  Cal. 
503,  39  Pac.  769,  45  Pac.  822,  1047. 

Mr.  Edson  R.  Sunderland,  amicus 
curiae : 

The   Declaratory   Judgment   Act   is  • 
available  for  directly  determining  the 
construction  of  the  public  statute  in 
question. 

Burghes  v.  Atty.  Gen.  [1911]  2  Ch. 
139,  80  L.  J.  Ch.  N.  S.  506,  105  L.  T. 
N.  S.  193,  27  Times  L.  R.  438,  55  Sol. 
Jo.  520;  Dyson  v.  Atty.  Gen.  [1911] 
1  K.  B.  410,  80  L.  J.  K.  B.  N.  S.  531, 
103  L.  T.  N.  S.  707,  27  Times  L.  R. 
143,  55  Sol.  Jo.  168;  Dyson  v.  Atty. 
Gen.  [1912]  1  Ch.  158,  81  L.  J.  K.  B.  N. 
S.  217,  105  L.  T.  N.  S.  753,  28  Times 
L.  R.  72. 

The  proceeding  is  legal  and  equitable. 

Lynch  v.  Metropolitan  Elev.  R.  Co. 
129  N.  Y.  274,  15  L.R.A.  287,  26  Am. 
St  Rep.  523,  29  N.  E.  315;  Rhoades  v. 
McNamara,  135  Mich.  644,  98  N.  W. 
392 ;  1  Pom.  Eq.  Jur.  3d  ed.  §  50 ;  Dean 
V.  Mumford,  102  Mich.  510,  61  N.  W. 
7 ;  Hull  V.  Hull,  122  Mich.  338,  81  N.  W. 
89;  Re  Ungaro,  88  N.  J.  Eq.  25,  102 
Atl.  244;  Bayonne  v.  East  Jersey  Water 
Co.  —  N.  J.  Eq.  — ,  108  Atl.  121 ;  Trap- 
hagen  v.  Levy,  45  N.  J..  Eq.  448,  18 
Atl.  222;  Passaic  Trust  &  S.  D.  Co.  v. 
East  Ridgelawn  Cemetery,  —  N.  J.  Eq. 
— ,  101  Atl.  1026;  Grand  Rapids  &  I. 
R.  Co.  V.  Sparrow,  1  L.R.A.  480,  36 
Fed.  210 ;  Brushaber  v.  Union  P.  R.  Co. 
240  U.  S.  10,  60  L.  ed.  498,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713;  Corbus  v.  Alaska  Tread- 


well  Gold  Min.  Co.  187  U.  S.  469,  47 
L.  ed.  258,  23  Sup.  Ct.  Rep.  157. 

The  power  to  render  declaratory  re- 
lief is  judicial  in  its  nature. 

Cooley,  Const.  Lim.  7th  ed.  p.  132; 
Prentis  v.  Atlantic  Coast  Line  Co.  211 
U.  S.  210,  53  L.  ed.  150, 29  Sup.  Ct.  Rep. 
67;  State  ex  rel.  Jameson  v.  Denny, 
118  Ind.  388,  4  L.R.A.  93,  21  N.  E.  267 ; 
People  V.  Salsbury,  134  Mich.  537,  96 
N.  W.  936 ;  Witter  v.  Cook  County,  256 
111.  616,  100  N.  E.  148 ;  Gulnac  v.  Ber- 
gen County,  74  N.  J.  L.  543,  122  Am. 
St.  Rep.  405/  64  Atl.  998 ;  State  ex  rel. 
Powell  V.  Shocklee,  237  Mo.  460,  141 
S.  W.  614 ;  NeweU  v.  Franklin,  30  R.  I. 
258,  74  Atl.  1009 ;  Sinking  Fund  Cases, 
99  U.  S.  700,  25  L.  ed.  496. 

The  extent  tm  which  declaratory  re- 
lief has  come  into  use  under  special 
statutes  is  sufficient  to  mark  it  as  a 
well-recognized  field  of  contemporary 
American  practice. 

Fitzpatrick  v.  Simonson  Bros.  Mfg. 
Co.  86  Minn.  140,  90  N.  W.  378;  Re 
Oxarart,  78  Cal.  109,  20  Pac.  367; 
Crall  V.  Poso  Irrig.  Dist.  87  Cal.  140, 
26  Pac.  797;  People  v.  Linda  Vista 
Irrig.  Dist.  128  Cal.  477,  61  Pac.  86; 
Nampa  &  M.  Irrig.  Dist.  v.  Brose,  11 
Idaho,  474,  83  Pac.  499;  Anderson  v. 
Grand  Valley  Irrig.  Dist  35  Colo.  525, 
85  Pac.  313 ;  Progressive  Irrig.  Dist.  v. 
Anderson,  19  Idaho,  504,  114  Pac.  16; 
State  ex  rel.  Lundberg  v.  Green  River 
Irrig.  Dist.  40  Utah,  83,  119  Pac.  1039 ; 
Horn  V.  Shaffer,  47  Utah,  55,  151  Pac. 
555;  Alfalfa  Irrig.  Dist.  v.  Collins,  46 
Neb.  411,  64  N.  W.  1086;  Kitzman  v. 
Werner,  167  Wis.  308,  166  N.  W.  792; 
Robinson  v.  Kerrigan,  151  Cal.  40,  121 
Am.  St.  Rep.  90,  90  Pac.  129,  12  Ann. 
Cas.  829;  Title  &  Document  Restoration 
Co.  V.  Kerrigan,  150  Cal.  289,  8  L.R.A. 
(N.S.)  682,  119  Am.  St.  Rep.  199,  88 
Pac.  356. 

Messrs.  Alexander  J*  Groesbeck, 
Attorney  General,  and  Sheridan  F. 
Master,  Assistant  Attorney  General, 
amici  curisB 

Mr.  William  W.  Potter  filed  brief  on 
constitutionality  of  Act  No.  150. 

Fellows,  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  proceeding  instituted  in 
the  circuit  court  for  the  county  of 
Kent,  in  chancery,  under  Act  150  of 
the  Public  Acts  of  1919,  entitled* 
"An  Act  to  Authorize  Courts  of 
Record  to  Make  Binding  Declara- 
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tion  of  rights/'     The  act  will  be 
found  in  the  margin.^ 

Briefly  stated,  the  bill  alleges  that 
plaintiff  is  employed  by  defendant 
street  railway  company  as  a  con- 
ductor ;  that  he  desires  to  work  more 
than  six  days  in  consecutive  seven 
days ;  he  does  not  claim  to  have  any 
such  contract  with  defendant;  he 
claims  no  breach  of  any  contract ;  he 
does  not  allege  that  defendant  has 
committed,  or  threatened  to  commit, 
any  wrong  upon  him,  or  that  he  has 
any  claim,  present  or  prospective, 
for  any  damages  from  defendant ;  he 
seeks  to  have  this  court  advise  him 
whether  the  defendant  will  violate 
the  pipvisions  of  Act  361,  Public 
Acts  1919,  if  it  should  in  the  future 
permit  him  to  work  more  than  six 
days  in  consecutive  seven  days. 
Stated  in  the  language  of  plaintiff's 
brief:  "The  sole  question  in  the 
case  is  as  to  the  meaning  of  Act  No. 


861  of  the  Public  Acts  of  1919.  The 
precise  question  is:  Does,  that  act 
make  it  unlawful  for  a  street  rail- 
way compa^ny  to  allow  its  motormen 
or  conductors,  or  both,  to  work  more 
than  six  days  in  any  consecutive 
seven  days  of  twenty-four  hours 
each,  if  the  conductors  or  motormen  ' 
80  desire?" 

The  defendant .  railway  company 
answers,  admitting  the  allegations 
of  the  bill.  Division  836,  Amalga- 
mated Association  of  Street  and 
Electric  Railway  Employees  of 
America,  intervenes.  It  is  not 
claimed  that  the  rights  of  any  of 
these  parties  have  been  invaded,  nor 
is  there  threat  of  invasion  of  the 
rights  of  anyone.  No  damages  are 
claimed,  nor  is  there  threat  of  any 
damage.  The  proceeding  must  rest, 
and  rest  alone,  upon  Act  150.  The 
learned  author  of  this  act  says  of  it 
(54  Am.  L.  Rev.  161) :    "Now,  for 


^An  Act  to  Authorize  Courts  of  Record 
'to  Make  Binding  Declaration  of 
Rigrhts. 

The  people  of  the  state  of  Michigan 
enact: 

Section  1.  No  action  or  proceeding  in 
any  court  of  record  shall  be  open  to  ob- 
jection on  the  ground  that  a  merely  decla- 
ratory judgrment,  decree  or  order  is 
sought  thereby,  and  the  court  may  make 
binding  declarations  of  rights  whether  any 
consequential  relief  is  or  could  be  claimed, 
or  not,  including  the  determination,  at  the 
instance  of  anyone  claiming  to  be  inter- 
ested under  a  deed,  will  or  other  written 
instrument,  of  any  question  of  construc- 
tion arising  under  the  instrument  and  a 
declaration  of  the  rights  of  the  parties 
interested. 

Sec.  2.  Declarations  of  rights  and  de- 
terminations of  questions  of  construction, 
as  herein  provided  for,  may  be  obtained 
by  means  of  ordinary  proceedings  at  law 
or  in  equity,  or  by  means  of  a  petition  on 
either  the  law  or  equity  side  of  the  court 
as  the  nature  of  the  case  may  require, 
and  Tidiere  a  declaration  of  rights  is  the 
only  relief  asked,  the  case  may  be  noticed 
for  early  hearing  as  in  the  case  of  a 
motion. 

Sec.  S.  Where  further  relief  based 
upon  a  declaration  of  rights  shall  become 
necessary  or  proper  after  such  declaration 
has  been  made,  application  may  be  made 
by  petition  to  any  court  having  jurisdic- 
tU>n  to  grant  such  relief,  for  an  order 


directed  to  any  party  or  parties  whose 
rights  have  been  determined  by  such  dec- 
laration, to  show  cause  why  such  further 
relief  should  not  be  granted  forthwith, 
upon  such  reasonable  notice  as  shall  be 
prescribed  by  the  court  in  the  said  order. 

Sec.  4.  When  a  declaration  of  rights, 
or  the  granting  af  further  relief  based 
thereon,  shall  involve  the  determination 
of  issues  of  fact  triable  by  a  jury,  such 
issues  may  be  submitted  to  a  jury  in  the 
form  of  interrogatories,  with  such  instruc- 
tions by  the  court  as  may  be  proper, 
whether  a  general  verdict  be  rendered  or 
required  or  not,  and  such  interrogatories 
and  answers  shall  constitute  a  part  of  the 
record  of  the  case. 

Sec.  5.  Unless  the  parties  shall  agree 
by  stipulation  as  to  the  allowance  thereof, 
costs  in  proceedings  authorized  by  this 
act  shall  be  allowed  in  accordance  with 
such  special  rules  as  the  supreme  court 
may  make,  and  in  the  absence  of  such 
rules  the  practice  followed  in  ordinary 
cases  at  law  or  in  equity  shall  be  followed 
wherever  applicable,  and  when  not  ap- 
plicable, the  costs  or  such  part  thereof 
as  to  the  court  may  seem  just,  in  view  of 
the  particular  circumstances  of  the  case, 
may  be  awarded  to  either  party. 

Sec.  6.  This  act  is  declared  to  be  reme- 
dial, and  is  to  be  liberally  construed  and 
liberally  administered  with  a  view  of  mak- 
ing the  courts  more  serviceable  to  the 
people. 

Approved  May  2,  1919. 
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the  first  time,  American  legislation 
has  definitely  committed  itself  to 
the  principle  that  an  adequate  sys^ 
tem  of  remedial  law  requires  courts 
to  offer  remedies  in  advance  of  the 
happening  or  even  of  the  threat  of 
.any  wrongful  act,  and  to  authori- 
tatively advise  parties  as  to  what 
their  legal  rights  may  be  in  the  cir- 
cumstances in  which  they  find  them- 
selves/' 

And,  calling  attention  to  the  char* 
acter  of  matters  to  which  the  act  is 
applicable,  he  considers  eight  sub- 
divisions,  the  first  one  of  which  we 
quote  (p.  177) :  "A  declaration  of 
rights  may  be  had  where  there  is  a 
present  possibility  of  immediately 
creating  a  cause  of  action,  as  by  a 
demand  or  refusal,  but  the  parties 
have  not  done  so,  perhaps  through 
reluctance  to  precipitate  a  conflict. 
This  is  the  typical  case  for  a  friendly 
application  to  the  court.'' 

And  the  author  of  this  measure, 
in  his  brief,  considers  the  present 
case  a  typical  one  for  the  application 
of  the  act. 

Considering  the  act  itself  as  well  as 
the  very  able  paper  by  its  author  in 
54  Am.  L.  Rev.  161,  under  the  title 
''The  Courts  as  Authorized  Legal 
Advisers  of  the  People,"  it  at  once 
becomes  apparent  that  by  the  act 
the  courts  of  this  state  are  made  the 
legal  advisers  of  all  seeking  such  ad- 
vice, not  through  their  existing 
opinions  in  matters  which  have  in- 
volved wrongs  committed  and  re- 
dressed by  such  tribunals,  but  in  ad- 
vance of  an  infringement  of  their 
rights,  any  breaches  of  their  Con- 
tracts, and  that  in  advance  of  any 
existing  controversy  that  they  be 
advised  by  a  declaration  of  rights  as 
to  what  the  law  is,  or  will  be,  in  the 
event  of  future  breaches,  future 
contingencies  which  may  or  may  not 
happen.  Indeed,  this  is  the  essence 
of  the  measure.  Before  this  court, 
with  its  membership  of  eight,  takes 
up  the  work  of  advising  3,000,000 
people,  and  before  the  legislature  is 
called  upon  to  increase  the  member- 
ship of  this  court  so  as  to  efficiently 
conduct  this  work,  it  is  well  that  this 
court  pause  long  enough  to  consider, 


and  consider  fully,  whether  the  act 
calls  upon  us  to  perform  any  duties 
prescribed  by  the  Constitution,  or 
to  exercise  any  power  therein  con^ 
ferred.  At  the  argument  counsel 
engaged  in  the  case  were  asked  to 
file  briefs  upon  the  constitutional- 
ity of  the  act,  the  attorney  general 
was  requested  to  file  a  brief  as  ami- 
cus curiae,  and  the  author  of  the  bill 
was  invited  to  do  likewise.  All  have 
complied,  and  others  interested  in 
the  measure  have  favored  us  with 
briefs  upon  the  question.  All  au- 
thorities that  have  been  called  to  our 
attention  in  the  briefs  have  been 
read,  together  with  a  large  number 
of  others  which  our  independent  re- 
search has  brought  to  light;  It  is 
manifest  that  all  cases  examined 
cannot  be  discussed  within  the  com- 
pass of  this  opinion,  but  the  emi- 
nence of  the  author  of  the  act,  the 
fact  that  it  was  advocated  by  the 
legislative  committee  of  the  State 
Bar  Association,  the  zeal  of  its  ad^ 
vocates,  prompt  us,  at  the  expense 
of  prolixity,  to  quote  from  and  cite 
many  of  the  cases  which  have  been 
considered. 

We  do  not  consider  the  question 
of  whether  the  act  deprives  parties 
of  their  constitutional  right  of  trial 
by  jury,  nor  the  question  of  whether 
the  act  offends  the  "due  process" 
clause  of  the  Federal  Constitution  . 
We  do  not  regard  a  determination  of 
these  questions  necessary  to  the  de- 
cision of  the  validity  of  the  act. 
Authorities  upon  these  questions 
have  been  examined  to  ascertain 
whether  they  throw  a  light  on  the 
question  under  consideration.  We 
have  examined  the  decisions  of 
many  state  courts  of  last  resort,  but. 
as  would  be  expected,  have  found 
more  aid  in  reaching  our  conclusion 
from  the  decisions  of  the  Federal 
court  of  last  resort  than  from  any 
one  other  source.  And  in  view  of 
the  fact  that  one  of  the  briefs  cites 
and  quotes  from  a  paper  prepared  by 
one  of  the  professors  of  one  of  the 
country's  great  universities  no  less 
than  fourteen  times,  we  regard  it  as 
proper  to  remark  that  we  are  comr 
pelled  to  accept  the  final  decisions  of 
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the  United  States  Supreme  Court 
and  the  decisions  of  this  or  other 
state  courts  of  last  resort  as  to  what 
the  law  is,  rather  than  the  views  of 
able  writers  of  papers  as  to  what  it 
ought  to  be.  We  note  that  the 
learned  professor  who  iB  so  fre- 
quently quoted  entertains  the  view 
that  it  is  the  duty  of  the  state 
through  its  courts  to  furnish  advice 
to  its  citizens,  rather  than  to  leave 
them  to  '^unauthoritative  advice  of 
counsel."  This  adopts  the^^iew  that 
''the  state  is  everything,  the  individ- 
ual nothing.''  Under  our  govern- 
ment the  state  does  not  till  our  farms, 
manufacture  our  automobiles,  con- 
duct our  great  department  stores,  or 
do  our  law  business  for  us;  The  un« 
fortunate  people  of  one  country  are 
at  present  trying  such  experiment  in 
government.  We  are  still  a  govern- 
ment of  laws,  operating  under 
a  written  Constitution,  and  to  it 
rather  than  to  the  question  of  desir- 
ability we  must  look  for  our  power. 
If  such  power  as  we  are  here  asked 
to  exercise  under  this  act  is  wanting 
in  the  Constitution,  then  this  court 
lacks  such  power,  and  the  legislature 
lacks  authority  to  grant  it. 

Many  cases  will  be  found  where 
courts  have  solved  the  problems  sub- 
mitted to  them  without  question  as 
to  their  power ;  indeed,  that  is  what 
we  are  asked  to  do  in  this  case,  and 
one  of  the  counsel  most  strenuously 
insists  that,  in  view  of  the  fact  that 
none  of  the  parties  of  record  raises 
the  question  of  the  constitutionality 
of  the  act,  this  court  ought  not  to. 

But  it  must  be 
borne  in  mind  that 
the  question  of  the 
jurisdiction  of  this 
court  is  here  in- 
volved, and  every  requirement  of 
public  policy  impels  an  early  de- 
termination of  the  validity  of  the 
act.  But,  if  we  had  acceded  to  co\in- 
sel's  request,  and,  without  regard  to 
the  validity  of  the  act,  had  prepared 
an  opinion  determining  and  answer- 
ing the  questions  propounded,  could 
it  have  been  successfully  contended, 


eCe«t  of  failure 
•f  partlen  to 
raise  Qaestlons. 


when  the  question  of  power  was 
raised,  that  our  de- 
termination of  this  iSSJiTsidil^id 
controversy  was  au-  ^tei'^Seni^" 
thority  on  the  ques- 
tion of  power?    We  think  not.    And 
so,  when  the  question  of  power  is  in- 
volved, we  must  look  for  light  to 
those  cases  which  have  discussed  it 
rather  than  to  those  cases  which 
have    decided    the    questions    sub- 
mitted without  regard  to  the  ques- 
tion of  power. 

This  state,  in  common  with  the 
other  states  of  the  Union,  patterned 
after  the  Federal  Constitution  in 
providing  for  the  division  of  powers. 
It  is  provided  in  our  Constitution : 

Article  IV. 

Section  1.  The  powers  of  govern- 
ment are  divided  into  three  depart- 
ments: The  legislative,  executive 
and  judicial. 

Sec.  2.  No  person  belonging  to  one 
department  shall  exercise  the  pow- 
ers properly  belonging  to  another. 
except  in  the  cases  expressly  pro* 
vided  in  this  Constitution. 

Article  VIL 

Section  *1.  The  judicial  power 
shall  be  vested  in  one  Supreme 
Court,  circuit  courts,  probate  courts, 
justices  of  the  peace  and  such  other 
courts  of  civil  and  criminal  juris- 
diction, inferior  to  the  supreme 
court,  as  the  legislature  may  estab- 
lish by  general  law,  by  a  two-thirds 
vote  of  the  members  elected  to  each 
house.    .    .    . 

Sec.  4.  The  Supreme  Court  shall 
have  a  general  superintending  con- 
trol over  all  inferior  courts;  and 
shall  have  power  to  issue  writs  of 
error,  habeas  corpus,  mandamus, 
quo  warranto,  procedendo  and  other 
original  and  remedial  writs,  and  to 
hear  and  determine  the  same.  In 
all  other  cases  it  shall  have  appel- 
late jurisdiction  only. 

By  the  Constitution  the  judicial 
power  was  vested  in  the  courts,  and 
it  was  vested  in  no  other  department 
of  the  government.  To  the  courts 
was  committed  the  judicial  power, 
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and  no  other.  Much  has  been  said 
of  the  division  of  powers,  but  it  was 
so  well  put  by  the  court  of  appeals 
of  Virginia  in  Ratcliffe  v.  Anderson,- 
31  Gratt.  105,  31  Am.  Rep,  716,  that 
we  quote  it.  It  was  there  said :  "It 
is  now  too  well  settled  to  admit  of 
serious  dispute  that  the  legislative 
department  can  no  more  exercise  ju- 
dicial power  than  that  the  judicial 
department  can  exercise  legislative 
power.  Each  is  supreme  in  the  ex- 
ercise of  its  own  proper  functions, 
within  the  limits  of  its  authority. 
The  boundary  line  of  these  powers 
is  plainly  defined  in  every  well-or- 
dered government;  and  in  this 
country  it  is  now  a  well-established 
principle  of  public  law  that  the  three 
great  powers  of  government— the 
legislative,  the  executive,  and  the 
judicial — should  be  preserved  as  dis- 
tinct from  and  independent  of  each 
^ther  as  the  nature  of  society  and 
the  imperfections  of  human  institu- 
tions will  permit.  That  system 
which  best  preserves  the  independ- 
ence of  each  department  approaches 
nearest  to  the  perfection  of  civil 
government  and  the  security  of  civil 
liberty." 

Our  inquiry  here  is  as  to  whether 
ive  are  called  upon  by  the  act  to  ex- 
ercise judicial  power,  to  perform  ju- 
dicial functions.  If  so,  and  if  it  is 
within  the  power  of  the  legislature 
to  enact  it,  we  should  comply  with 
the  mandate  of  the  legislature  with- 
out question  as  to  its  ii^isdom  or  its 
practicability.  On  the  other  hand, 
if  we  are  clearly  of  the  opinion  that 
under  the  Constitution  we  are  not 
and  cannot  be  called  upon  to  exer- 
•cise  such  power  and  perform  such 
functions,  we  should  say  so,  and 
without  hesitation.  We  should,  and 
do,  approach  the  question  having  in 
mind  the  well-recognized  rule  that 
it  should  clearly  appear  that  the  act 
is  invalid  before  we  declare  it  to  be 
^  ^^  ,  in  conflict  with  the 
£'^lwh"«"«"ct      Constitution.      But, 

JiHStiSM?."*'''"*'   i*    w«    ^r®    clearly 

satisfied  that  the 
Constitution  has  been  infringed  by 
the  legislature,  a  co-ordinate  branch 
of  the  government,  we  have  but  one 


duty — ^that  of  sustaining  the  Consti- 
tution and  declaring  the  act  invalid. 

This  character  of  proceeding  owes 
its  origin  to  the  English  practice,  al- 
though it  is  said  that  it  is  found  in 
the  Roman  law ;  but,  as  England  has 
no  writte|;i  constitution,  and  the 
English  courte  but  follow  the  man- 
dates of  Parliament,  the  decisions  of 
the  English  courts  are  of  no  avail 
upon  the  question  now  under  consid- 
eration. The  act  before  us,  together 
with  a  modified  form  of  it  in  Wis- 
consin (Wis.  Laws  1919,  chap.  242) 
and  Florida  (Fla.  Laws  1919,  No. 
75) ,  is  the  first  attempt  in  this  coun- 
try, so  far  as  we  have  been  able  to 
ascertain,  to  make  the  courts  the  le- 
gal advisers  of  everybody.  But  the 
attempt  to  make  the  Judicial  De- 
partment the  adviser  of  other  de- 
partments is  practically  as  old  as  the 
government  itself.  In  1793,  when 
this  country  was  still  in  its  swad- 
dling clothes.  President  Washington, 
through  Mr.  Jefferson,  his  Secretary 
of  State,  requested  the  justices  of 
the  Supreme  Court  to  answer  a 
series  of  questions  comprehending 
the  differences  between  the  Execu- 
tive and  the  minister  of  France,  rd- 
ative  to  the  exposition  of  the  treaties 
between  the  two  countries.  But 
the  justices  replied  that,  '^consider- 
ing  themselves  merely  as  constitut- 
ing a  legal  tribunal  for  the  decision 
of  controversies  brought  before 
them  in  legal  form,  those  gentlemen 
deemed  it  improper  to  enter  the  field 
of  politics,  by  declaring  their  opin- 
ions on  questions  not  growing  out  of 
the  case  before  them."  5  Marshall's 
Life  of  Washington,  433,  441;  2 
Story,  Const.  5th  ed.  §  1571. 

By  Act  March  23,  1792,  chap.  11 
(1  U.  S.  Stat,  at  L.  243),  Congress 
provided  for  certain  pensions,  and 
required  the  circuit  courts  to  ex- 
amine the  proofs  and  determine  to 
whom  and  to  what  amount  pensions 
should  be  allowed,  and  certify  the 
same  to  the  Secretary  of  War.  Chief 
Justice  Jay,  Mr.  Justice  Cushing, 
and  District  Judge  Duane  unani- 
mously agreed  ''that  neither  the  leg- 
islative nor  the  executive  branches 
can  constitutionally  assign  to  the 
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judicial  any  duties  but  such  as  are 
properly  judicial,  and  to  be  per- 
formed in  a  judicial  manner/'  and 
held  that  the  duties  assisrned  were 
not  of  that  description.  Hayburn's 
Case,  2  Dall.  409,  and  note  410,  1  L. 
ed.  436,  and  note  437. 

By  the  Treaty  of  1819  between 
the  United  States  and  Spain,  this 
country  agreed  to  cause  satisfaction 
to  be  made  for  injuries  to  Spanish 
officers  and  inhabitants  by  reason  of 
the  operations  of  the  American 
Army  in  Florida.  Congress  by  two 
acts  (Act  March  3,  1823,  chap.  35, 
3  U.  S.  Stat,  at  L.  768,  and  Act 
June  26,  1834,  chap.  87,  6  U.  S. 
Stat,  at  L.  569)  made  provisions  to 
carry  out  these  obligations,  by  di- 
recting the  judges  of  the  territorial 
court  of  Florida  to  receive,  examine, 
and  adjudge  all  claims,  and  report 
their  decisions  to  the  Secretary  of 
the  Treasury,  who,  on  being  satis- 
fied that  they  were  just  and  equi- 
table, should  pay  the  same.  In 
United  States  v,  Ferreira,  13  How. 
40,  14  L.  ed.  42,  the  question  arose 
as  to  whether  an  appeal  could  be  had 
to  the  Supreme  Court.  This  in- 
volved the  question  of  whether  the 
territorial  court  of  Florida  was  ex- 
ercising judicial  powers.  The  ap- 
peal was  dismissed.  In  the  course 
of  the  opinion  it  was  said:  'It  is 
too  evident  for  argument  on  the  sub- 
ject that  such  a  tribunal  is  not  a 
judicial  one,  and  that  the  act  of  Con- 
gress did  not  intend  to  make  it  one. 
The  authority  conferred  on  the  re- 
spective judges  was  nothing  more 
than  that  of  a  commissioner  to  ad- 
just certain  claims  against  the 
United  States;  and  the  office  of 
judges,  and  their  respective  juris- 
dictions, are  referred  to  in  the  law 
merely  as  a  designation  of  the  per- 
sons to  whom  the  authority  is  con- 
fided, and  the  territorial  limits  to 
which  it  extends.  The  decision  is 
not  the  judgment  of  a  court  of  jus- 
tice. It  is  the  award  of  a  commis- 
sioner." 

See  also  the  note  to  this  case,  in- 
serted by  order  of  the  court. 

In  Gordon  v.  United  States,  117 

U.    S.    697,    Appx.    Chief    Justice 
12  A.L.R.— 3. 
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Taney,  in  what  is  said  to  have  been 
the  last  opinion  prepared  by  him, 
considers  quite  fully  the  question  of 
judicial  power.  The  case  before  the 
court  was  one  in  which  Congress  had 
authorized  an  appeal  from  the  court 
of  claims.  We  quote  at  length  from 
this  opinion : 

"But  whether  this  court  can  be 
required  or  authorized  to  hear  an  ap- 
peal from  such  a  tribunal,  and  give 
an  opinion  upon  it,  without  the 
power  of  pronouncing  a  judgment 
and  issuing  the  appropriate  judicial 
process  to  carry  it  into  effect,  is  a 
very  different  question,  and  rests  on 
principles  altogether  different.  The 
Supreme  Court  does  not  owe  its  ex- 
istence or  its  power  to  the  Legisla- 
tive Department  of  the  govern* 
ment.  It  is  created  by  the  Constitu- 
tion, and  represents  one  of  the  three 
great  divisions  of  power  in  the  gov- 
ernment of  the  United  States,  to 
each  of  which  the  Constitution  has 
assigned  its  appropriate  duties  and 
powers,  and  made  each  independent 
of  the  other  in  performing  its  appro- 
priate functions.  The  power  con- 
ferred on  this  court  is  exclusively 
judicial,  and  it  cannot  be  required  or 
authorized  to  exercise  any  other. 
•    •    • 

"The  existence  of  this  court  is, 
therefore,  as  essential  to  the  organi- 
zation of  the  government  estab- 
lished by  the  Constitution  as  the 
election  of  a  President  or  members 
of  Congress.  It  is  the  tribunal 
which  is  ultimately  to  decide  all  ju- 
dicial questions  confided  to  the  gov- 
ernment of  the  United  States.  No 
appeal  is  given  from  its  decisions, 
nor  any  power  given  to  the  Legisla- 
tive or  Executive  Departments  to 
interfere  with  its  judgments  or 
process  of  execution.  Its  jurisdic- 
tion and  powers  and  duties  being  de- 
foied  in  the  organic  law  of  the  gov- 
ernment, and  being  all  strictly  ju- 
dicial, Congress  cannot  require  or 
authorize  the  court  to  exercise  any 
other  jurisdiction  or  power,  or  per- 
form any  other  duty;  •.    .    . 

"The  position  and  rank,  therefore, 
assigned  to  this  court  in  the  govern- 
ment of  the  United  States,  differ 
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from  that  of  the  highest  judicial 
power  in  England,  which  is  subor- 
dinate to  the  legislative  power,  and 
bound  to  obey  any  law  that  Parlia- 
ment may  pass,  although  it  may,  in 
the  opinion  of  the  court,  be  in  con- 
flict with  the  principles  of  Magna 
Charta  or  the  Petition  of  Rights. 
•    •    • 

"The  appellate  power  and  juris- 
diction are  subject  to  such  excep- 
tions and  regulations  as  the  Con- 
gress shall  make.  But  the  appeal  ia 
given  only  from  such  inferior  courts 
as  Congress  may  ordain  and  estab- 
lish to  carry  into  effect  the  judicial 
power  specifically  granted  to  the 
United  States,  .  .  .  nor  can 
Congress  authorize  or  require  this 
court  to  express  an  opinion  on 
a  case  where  its  judicial  power 
could  not  be  exercised,  and  where 
its  judgment  would  not  be  final  and 
conclusive  upon  the  rights  of  the 
•  parties,  and  process  of  execution 
awarded  to  carry  it  into  effect. 

"The  award  of  execution  is  a  part, 
and  an  essential  part,  of  every  judg- 
ment passed  by  a  court  exercising 
judicial  power.  It  is  no  judgment, 
in  the  legal  sense  of  the  term,  with- 
out it.  Without  such  an  award  the 
judgment  would  be  inoperative  and 
nugatory,  leaving  the  aggrieved 
party  without  a  remedy.  It  would 
be  merely  an  opinion  which  would 
remain  a  dead  letter,  and  without 
any  operation  upon  the  rights  of 
the  parties,  unless  Congress  should 
at  some  future  time  sanction  it  and 
pass  a  law  authorizing  the  court  to 
carry  its  opinion  into  effect.  Such 
is  not  the  judicial  power  confided  to 
this  court,  in  the  exercise  of  its  ap- 
pellate jurisdiction;  yet  it  is  the 
whole  power  that  the  court  is  al- 
lowed to  exercise  under  this  act  of 
Congress." 

It  will  be  noted  that  in  each  of 
the  three  cases  last  considered  there 
was  no  power  in  the  court  to  enter  a 
final  judgment  and  enforce  such 
judgment  by  process, — ^an  essential 
element  of  the  judicial  power.  We 
shall  later  have  occasion  to  refer  to 
the  holdings  of  the  Supreme  Court 


of  the  United  States  where  the  ques- 
tion of  judicial  power  was  involved. 

We  are  mindful  of  the  fact  that  in 
seven  of  the  states  of  the  Union 
(Colorado,  Florida,  Maine,  Massa- 
chusetts, New  Hampshire,  Rhode  Is- 
land, and  South  Dakota),  by  the 
Constitutions  of  those  states,  the 
legislative  or  executive  department 
may  request  opinions  of  the  su- 
preme court  on  important  questions ; 
but  we  are  likewise  mindful  that  such 
opinions  are  regarded  as  expressing 
the  views  of  the  justices,  and  not  a 
judicial  determination  of  the  ques- 
tion by  the  court;  and  such  opin- 
ions are  not  regarded  as  binding 
upon  the  legislature,  the  executive, 
or  the  court  itself ;  indeed,  the  court 
does  not  act  as  a  court  in  rendering 
such  opinions,  but  as  the  constitu- 
'tional  advisers  of  the  other  depart- 
ments of  the  government.  Opinion 
of  Justices,  126  Mass.  566 ;  State  v. 
Cleveland,  58  Me.  572;  Green  v. 
Com.  12  Allen,  155,  164;  But  our 
Constitution  contains  no  such  provi- 
sions, no  such  requirement,  and 
grants  no  such  power. 

Undoubtedly  the  advocates  of  this 
measure  gather  more  comfort  and 
find  more  support  for  their  position 
in  the  holdings  of  some  of  the  West- 
em  states  involving  their  irrigation 
laws  than  from  any  one  source  other 
than  papers  prepared  by  its  advo- 
cates. Without  detailing  all  the 
provisions  of  these  irrigation  laws, 
it  will  suffice  to  say  that  they  are 
similar  in  character,  providing  for 
the  formation  of  irrigation  districts, 
the  levying  of  taxes,  perfection  of 
an  organization  to  carry  on  the 
project,  and  provide  for  a  submis- 
sion to  the  courts  of  their  proceed- 
ings, a  hearing  of  which  notice  is 
given  and  a  determination  by  the 
court  as  to  the  regularity  and  valid- 
ity of  the  proceedings.  Their  valid- 
ity has  been  frequently  assailed  and 
quite  uniformly  upheld  by  the  courts 
of  last  resort  of  the  several  states. 
The  usual  ground  of  attack  has  been 
that  they  do  not  provide  for  due 
process  of  law,  but  in  several  in- 
stances they  have  been  assailed  on 
the   ground   that   the   power   con- 
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ferred  upon  the  court  was  not 
judicial  power.  These  holdings, 
however,  lose  much  of  their  value  as 
authority  upon  the  question  of  judi- 
cial power  from  the  fact  that  one  of 
them  (involving  the  California  act) 
found  its  way  to  the  United  States 
Supreme  Court  in  Trega  v.  Modesto 
Irrig.  Dist.  164  U.  S.  179,  41  L.  ed. 
395,  17  Sup.  Ct.  Rep.  52.  It  was 
there  said  by  the  court,  speaking 
through  Mr.  Justice  Brewer,  and 
considering  the  determination  of 
the  district  court  as  to  the  validity 
of  the  proceedings : 

"But,  going  beyond  this  matter, 
we  are  confronted  with  the  question 
whether,  in  advance  of  the  issue  of 
bonds  and  before  any  obligation  has 
been  assumed  by  the  district,  there 
is  a  case  or  controversy  with  oppos- 
ing parties,  such  as  can  be  sub- 
mitted to  and  can  compel  judicial 
consideration  and  judgment.  This 
is  no  mere  technical  question.  For, 
notwithstanding  the  adjudication  by 
the  courts  of  the  state  in  favor  of 
the  validity  of  the  order  made  for 
the  issue  of  $400,000  of  bonds,  and 
notwithstanding  any  inquiry  and 
determination  which  this  court 
might  make  in  respect  to  the  mat- 
ters involved,  there  would  still  be  no 
contract  executed,  no  obligation 
resting  on  the  district.  All  that 
would  be  accomplished  by  our  af- 
firmance of  the  decision  of  the  state 
court  would  be  an  adjudication  of 
the  right  to  make  a  contract,  and, 
unless  the  board  should  see  fit  to 
proceed  in  the  exercise  of  the  power 
thus  held  to  exist,  all  the  time  and 
labor  of  the  court  would  be  spent  in 
determining  a  mere  barren  right — a 
purely  moot  question. 

'*We  are  not  concerned  with  any 
question  as  to  what  a  state  may  re- 
quire of  its  judges  and  courts,  nor 
with  what  measures  it  may  adopt 
for  securing  evidence  of  the  regular- 
ity of  the  proceedings  of  its  munici- 
pal corporations.  It  may  authorize 
an  auditor  or  other  otHcer  of  state  to 
examine  the  proceedings  and  make 
his  certificate  of  regularity  conclu- 
sive evidence  thereof,  or  it  may  per- 
mit the  district  to  appeal  to  a  court 
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for  a  like  determination,  but  in  ei- 
ther event  it  is  a  mere  proceeding 
to  secure  evidence.    ... 

"It  may  well  be  doubted  whether 
the  adjudication  really  binds  any- 
body." 

While  the  advocates  of  this 
measure  insist  that  the  proceedings 
authorized  by  the  act  do  not  consti- 
tute a  moot  case,  and  while  the  pro- 
ceedings may  not  square  in  all  par- 
ticulars  with  the  technical  definition 
of  a  moot  case,  they  are  such  in 
every  essential.  The  act  contem- 
plates determinations  of  abstract 
propositions  of  law  before  any  cause 
of  action  has  accrued,  or  before  any 
wrong  has  been  committed,  or  before 
any  damages  have  been  occasioned 
or  threatened;  it  does  not  contem- 
plate final  process  to  put  the  de- 
termination of  the  court  into  force 
unless  there  be  a  further  proceeding 
on  application  by  petition.  §  3.  It 
contemplates  construction  of  deeds 
and  other  written  instruments  when 
no  one  is  questioning  their  construc- 
tion, and  the  determination  of 
rights  under  contracts  which  have 
not  been  breached,  and  never  will  be. 
In  short,  it  requires  that  the  time  of 
the  court  shall  be  taken,  not  in  the  de- 
termination of  actual  controversies 
where  rights  have  been  invaded  and 
wrongs  have  been  done,  but  in  the 
giving  of  advice  to  all  who  may  seek 
it.  If  the  proceedings  do  not  square 
with  the  technical 
definition  of  a  "moot  till^vutl. 


case,"  they  possess  a^^Je.  *'^"'*  ^^' 
all  of  its  objection- 
able characteristics,  and  in  every  es- 
sential it  attempts  to  legalize  what 
before  was  considered  by  many 
courts  and  text-writers  a  contempt 
of  court — ^the  presentation  of  a  moot 
case.  Mr.  Bouvier  says  (2  Bouvier's 
Law  Diet.  2245) :  "Any  attempt  by 
a  mere  colorable  dispute  to  obtain 
the  opinion  of  a  court  upon  a  ques- 
tion of  law,  when  there  is  no  real 
controversy,  is  an  abuse  which 
courts  have  always  reprehended  and 
treated  as  a  punishable  contempt  of 
court." 

But  to  resume  the  consideration 
of  the  cases  thought  to  be  applicable 
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by  the  proponents  of  this  act :  They 
challenge  our  attention  to  two  Cali- 
fornia cases,  Title  &  Document  Res- 
toration Co.  V.  Kerrigan,  150  Cal. 
289,  8  L.R.A.(N.S.)  682, 119  Am.  St. 
Rep.  199,  88  Pac.  356,  and  Robinson 
V.  Kerrigan,  151  Cal.  40, 121  Am.  St. 
Rep.  90,  90  Pac.  129,  12  Ann.  Cas. 
829.  The  first  of  these  cases  in- 
volved the  "McEnerney  Act"  (Stat. 
1906,  Ex.  Sess.  p.  78),  an  act  passed 
ajfler  the  records  of  title  had  been 
destroyed  by  the  San  Francisco 
earthquake.  It  was  an  Act  "for  the 
Establishment  and  Quieting  of  Title 
to  Real  Property  in  Case  of  the  Loss 
or  Destruction  of  Public  Records." 
The  second  involved  the  act  adopting 
the  Torrens  system.  Stat.  1897,  p. 
138.  The  proceeding  contemplated 
by  both  acts  was  a  proceeding  to 
quiet  title,  a  well-recognized  field  for 
the  exercise  of  equitable  jurisdic- 
tion, and  the  cases  are  not  persua- 
sive of  the  validity  of  the  act  here 
under  consideration. 

Attention  at  this  point  should  be 
given  to  two  Ohio  cases,  Miami 
€ounty  v.  Dayton,  92  Ohio  St.  215, 
110  N.  E.  726,  and  Thompson  v.  Red- 
ington,  92  Ohio  St.  101,  110  N.  E. 
652,  Ann.  Cas.  1918A,  1161.  In  the 
first  of  these  cases  legislation  to  pre- 
vent floods  and  to  authorize  the 
organization  of  drainage  and  conser- 
vation districts  was  involved. 
While  the  opinion  does  not  exhaus- 
tively deal  with  the  question  of  ju- 
dicial power,  in  so  far  as  it  does  deal 
with  that  question  what  we  have 
said  of  the  irrigation  laws  is  quite 
applicable,  as  the  organization  of  the 
drainage  district  and  the  functions 
of  the  courts  are  somewhat  anal- 
ogous to  the  provisions  found  in 
the  irrigation  laws.  The  second  of 
these  cases  involved  the  power  of 
the  legislature  to  authorize  the  con- 
duct of  a  contest  over  an  election  in 
the  courts.  It  is  significant  to  note 
that  the  court  expressly  held  that 
under  the  clause  of  the  Constitution 
of  that  state,  similar  to  ours  con- 
ferring the  judicial  power  on  the 
court,  it  was  beyond  the  power  of  the 
legislature  to  require  the  courts  to 
hear  such  contests,  but  that  under 


another  clause  of  the  Constitution, 
which  has  no  counterpart  in  our  Con- 
stitution, such  power  existed,  and 
that  both  sections  should  be  con* 
strued  and  given  effect.  Neither  of 
these  cases  militates  against  what 
was  said  by  that  court  in  State  v. 
Baughman,  38  Ohio  St.  455,  from 
which  we  shall  later  quote. 

Counsel  also  say  that  in  proceed- 
ings to  determine  heirship  the 
courts  have  exercised  powers  analo- 
gous to  those  here  involved-  They 
say  such  determination  of  the  courts 
is  binding,  and  cite  us  to  Fitzpat- 
rick  V.  Simonson  Bros.  Mfg.  Co.  86 
Minn.  140,  90  N.  W.  378,  which  does 
so  hold.  One  difficulty  in  following 
this  case,  however, — and  it  is  a  suf- 
ficient one, — lies  in  the  fact  that 
this  court  has  held  exactly  to  the 
contrary  in  Lorimer  v.  Wayne  Circuit 
Judge,  116  Mich.  682,  75  N.  W.  133, 
where  our  act  was  under  considera- 
tion, and  where  we  said  of  such 
proceedings :  '"The  act  under  which 
the  proceedings  were  instituted  does 
not  purport  to  make  the  proceedings 
of  the  probate  court  conclusive  upon 
anybody.  They  are  not  binding 
even  upon  the  relator.  The  petition* 
er,  or  other  person  interested,  if  not 
satisfied  with  the  findings,  might,  in 
any  judicial  proceeding,  resort  to 
original  evidence,  and  wholly  ignore 
the  action  of  the  probate  court.  The 
proceeding  simply  makes  evidence, 
and  any  common-law  jury  could 
overturn  it  in  any  other  proceeding." 

But  the  supreme  court  of  Minne- 
sota has  quite  definitely  gone  on 
record  on  the  question  of  what  is 
judicial  power.  The  legislature  of 
that  state  passed  an  act  requiring 
the  supreme  court  to  give  advisory 
opinions  to  the  legislature,  on  re- 
quest by  either  house.  In  Re  Sen- 
ate, 10  Minn.  78,  Gil.  56,  the  court 
had  before  it  a  request  for  such  an 
opinion.  It  was  held  that  the  act 
was  unconstitutional  in  that  it  re- 
quired of  the  court  the  exercise  of 
other  than  judicial  power,  and  it  was 
said:  "The  duty  sought  to  be  im- 
posed by  the  section  of  the  act  re- 
ferred to  is  clearly  neither  a  judicial 
act  nor  is  it  to  be  performed  in  a  ju- 


dicial  manner.  It  constitutes  the 
supreme  court  the  advisers  of  the 
legislature,  nothing  more.  This 
does  not  come  within  the  provisions 
of  the  Constitutioji,  and,  as  the  Con- 
stitution now  stands,  would  be,  in 
our  opinion,  not  only  inconsistent 
with  judicial  duties,  but  a  dangerous 
precedent.  The  impropriety  of  an 
unauthorized  expression  of  opinion 
by  a  judge  or  court,  especially  one  of 
last  resort,  upon  a  matter  which 
may  subsequently  come  before  the 
court  for  adjudication,  will  imme- 
diately suggest  itself.  If  the  stat- 
ute under  consideration  is  in  conflict 
with  the  Constitution,  it  imposes  no 
duty,  and  any  opinion  expressed  in 
pursuance  of  action  under  it  is  ex- 
trajudicial, and  no  official  responsi- 
bility attaches  to  the  judge  or  court 
voluntarily  giving  it.  The  evils 
which  might  result  to  the  people 
from  such  a  source  will  suggest 
themselves  on  a  moment's  reljec- 
tion." 

Nor  are  we  persuaded  that  the 
New  Jersey  cases  sustain  counsel's 
contention.     While  it  is  true  that 
the  New  Jersey  court  of  equity  had, 
prior  to  the  enactment  of  chapter 
116,  Laws  Qf  1915,  declined  to  con- 
strue wills,  and  thereafter  assumed 
such  jurisdiction   in   cases   where, 
under  the  wording  of  the  act,  per- 
sons '^claiming  a  right  cognizable  in 
a  court  of  equity"  invoked  such  ju- 
risdiction,  we   do   not   understand 
that  the  later  cases  which  have  been 
decided  since  the  act  was  passed 
have  treated  the  constitutional  ques- 
tion, or  determined  that  the  act  was 
valid.    But,  be  that  as  it  may,  this 
court  has  for  many  years  construed 
wills  in  equity  cases,  and  in  proper 
cases  has  recognized  the  jurisdiction 
of  the  chancery  court  to  construe 
wills,  and  such  jurisdiction  has  been 
exercised  without  question. 

Our  attention  has  also  been  chal- 
lenged to  cases  from  other  jurisdic* 
tions  where  the  courts  have  enter- 
tained direct  proceedings  to  review 
the  action  of  the  executive.  But 
these  cases  are  not  in  accord  with 
our  holding  in  Germaine  v.  Governor 
(Germaine  v.  Ferris)  176  Mich.  585, 
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46  L.R.A.(N.S.)  857,  142  N.  W.  738, 
Ann.  Gas.  1915B,  418. 

We  feel  constrained  to  state  that 
we  have  not  found  any  cases  in  the 
briefs  of  any  of  the  counsel  who 
seek  to  sustain  the  act,  which  are  at 
all  convincing  to  our  minds  that  the 
act  in  question  calls  upon  the  courts 
to  exercise  judicial  powers,  or  to 
hear  other  than  matters  which  are 
to  all  intents  and  purposes  "moot" 
cases. 

We  shall  now,  without  going  into 
the  details  as  to  how  the  question 
arose,  quote  from  some  of  the  cases 
which  have  dealt  with  the  power  of 
the  court  to  consider  cases  in  which 
no  wrongs  have  been  sought  to  be  re- 
dressed, and  where  no  rights  have 
been  invaded,  and  where  no  actual 
controversy  existed : 

*TBut  there  is  another  and  strong- 
er reason  why  the  bill  in  this  case 
should  not  be  entertained.  A  court 
of  equity  will  not  take  jurisdiction, 
unless  it  can  afford  immediate  relief, 
and  certainly  will  not  undertake, 
where  there  is  no  matter  in  dispute, 
to  declare  future  rights.  Heald  v. 
Heald,  56  Md.  300.  It  will  never  un- 
dertake to  decide  upon  and  deter- 
mine a  contingency  that  may  never 
arise,  unless  such  determination  is 
necessary  for  the  decision  of  some 
immediate  relief  to  be  granted,  and 
which  the  court  can  enforce  by  a  de- 
cree."   Woods  V.  Fuller,  61  Md.  457- 

"Where  a  complainant  has  sus- 
tained no  injury  and  the  object  of 
the  action  is  merely  to  obtain  a 
declaration  as  to  the  constitutional- 
ity of  a  legislative  act,  the  question 
presented  to  the  court  is  merely  an 
abstract  one,  and  the  action  will  be 
dismissed.    .    .    . 

"Abstract  questions  cannot  be 
made  the  subject  of  an  action.  They 
will  not  be  answered,  although  it 
may  appear  that  at  some  time  in  the 
future  they  will  probably  be  the  sub- 
ject of  a  real  controversy.  A  ques- 
tion which  the  courts  will  entertain 
must  be  in  an  action  or  proceeding 
where  the  necessary  parties  are  be- 
fore it,  in  which  there  is  a  subject- 
matter,  and  where  the  determina- 
tion of  the  court  can  be  placed  in  a 
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judgment  or  final  order  forever  con- 
trolling upon  the  parties  and  their 
privies,  and  in  which  final  process 
can  be  issued  to  carry  the  judgment 
or  order  into  effect."  Hanrahan  v. 
Terminal  Station  Commission,  206 
N.  Y.  494,  100  N.  E.  414. 

"Where  it  is  apparent  that  the 
object  of  a  case  is  not  the  vindica- 
tion of  a  right,  but  a  desire  to  ob- 
tain an  interpretation  of  a  statute 
by  a  test  case,  this  court  will  not  as- 
sume jurisdiction  of  the  cause." 
Sennette  v.  St.  Mary's  Parish,  129 
La.  728,  56  So.  653. 

"It  is  universally  understood  by 
the  bench  and  bar,  on  the  contrary, 
that  a  moot  case  is  one  which  seeks 
to  get  a  judgment  on  a  pretended 
controversy,  when  in  reality  there  is 
none,  or  a  decision  in  advance  about 
a  right  before  it  has  been  actually 
asserted  and  contested,  or  a  judg- 
ment upon  some  matter  which,  when 
rendered,  for  any  reason,  cannot 
have  any  practical  legal  effect  upon 
a  then-existing  controversy.  The 
only  way  a  disputed  right  can  ever 
be  made  the  subject  of  judicial  in- 
vestigation is,  first,  to  exercise  it, 
and  then,  having  acted,  to  present  a 
justiciable  controversy  in  such 
shape  that  the  disputed  right  can  be 
passed  upon  in  a  judicial  tribunal, 
which  can  pronounce  the  right  and 
has  the  power  to  enforce  it."  Ex 
parte  Steele  (D.  C.)  162  Fed.  694. 

"It  is  well  settled  that  a  court  will 
never  entertain  a  suit  to  give  a  con- 
struction or  declare  the  rights  of 
parties  upon  a  state  of  facts  which 
has  not  yet  arisen,  nor  upon  a  mat- 
ter which  is  future,  contingent,  and 
uncertain."  Wahl  v.  Brewer,  80  Md. 
237,  30  Atl.  654. 

"Whether  the  complainant  will 
ever  acquire  any  title  to  the  lot  de- 
pends upon  his  payment  of  the  pur- 
chase price  within  the  time  agreed 
upon,  and  the  only  possible  effect  of 
a  decision  of  the  question  discussed 
by  counsel  would  be  to  have  this 
court  certify  what  title  Harry  Good- 
man now  has,  and  what  title  the 
complainant  will  acquire  if  he 
chooses  to  avail  himself  of  the  op- 
tion.    The  bill  states  all  the  facts 


upon  which  the  question  of  title  de- 
pends, and  the  plea  merely  reiter- 
ates the  same  facts  with  immaterial 
additions,  so  that  there  appears  to 
be  no  real  controversy  between  the 
parties,  and  a  court  cannot  properly 
be  used,  for  mere  business  reasons, 
to  decide  whether  the  complainant 
will  get  an  absolute  estate  in  fee  on 
complying  with  the  terms  of  the 
option,  or  a  limited  estate."  Loner- 
gan  V.  Goodman,  241  111.  200,  89  N. 
E.  349. 

"What  the  plaintiff  (by  the  addi- 
tional prayer  set  forth  above)  in 
effect  asks  the  court  to  do  is  to  enter 
a  declaratory  decree  stating  that  the 
release  of  the  Whipple  mortgage 
operated  as  an  assignment  of  that 
mortgage,  and  that  that  mortgage 
now  has  come  to  the  plaintiff.  But 
on  this  bill  no  relief  can  be  granted 
to  the  plaintiff  on  that  declaration  of 
his  rights,  if  he  is  entitled  to  it. 
Where  all  that  is  sought  by  a  plain- 
tiff is  a  declaratory  decree,  not  the 
subject  of  relief  to  be  based  upon  it, 
there  is  no  jurisdiction  in  equity, 
and  the  bill  must  be  dismissed." 
Hanson  v.  Griswold,  221  Mass.  228, 
108  N.  E.  1035. 

"It  is  not  the  office  of  courts  to 
give  opinions  on  abstract  proposi- 
tions of  law,  or  to  decide  questions 
upon  which  no  rights  depend,  and 
wlien  no  relief  can  be  afforded. 
Only  real  controversies  and  existing 
rights  are  entitled  to  invoke  the  ex- 
ercise of  their  powers."  Hamer  v. 
Com.  107  Va.  636,  59  S.  E.  400. 

"We  are  to  decide  questions  aris- 
ing and  undetermined  in  a  case 
pending,  and  we  may  ^ot  tender 
advice  upon  matters  not  in  litiga- 
tion.' "  Snell  V.  Welch,  28  Mont. 
482,  72  Pac.  988. 

"The  question  of  the  exemption  of 
the  workbench  from  attachment  and 
execution  does  not  arise  in  the  case. 
It  is  true  the  parties  have  attempted 
to  present  it,  and  have  expressly 
agreed  that  judgment  shall  be  ren- 
dered according  to  our  opinion  upon 
this  question.  But  neither  parties 
nor  their  counsel  have  any  right  to 
make  their  cases  turn  upon  anything 
but  their  own  intrinsic  merits,  or 
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call  upon  the  court  by  fictitious  ac- 
tions ot  assumed  facts  to  decide 
mere  speculative  questions.  The 
former  would  partake  of  the  nature 
of  gambling,  and  the  latter  would 
convert  the  highest  tribunal  in  the 
state  into  a  moot  court  to  decide 
questions  which  might  never  arise, 
or  to  lay  down  rules  for  the  govern- 
ment of  cases  in  which  the  real  par- 
ties would  have  had  no  opportunity 
to  be  heard."  Smith  v.  Cudworth, 
24  Pick.  196. 

"It  is  not  sufficient  that  the  par- 
ties be  real  and  not  fictitious,  but 
the  controversy  must  be  real  and 
not  pro  forma,  nor  is  it  sufficient 
that  the  facts  exist  as  they  are  set 
out  in  the  action,  nor  that  the  com- 
plainant has  a  cause  of  action,  but 
beyond  these  the  question  arises: 
Is  the  suit  prosecuted  to  redress  the 
grievance  of  the  plaintiff,  or  to  affect 
third  persons,  who  may  be  inter- 
ested in  the  same  question  already 
pending  in  another  suit,  and  which 
is  the  primary  and  real  object  of  the 
proceeding?  If  the  latter,  the  suit 
should  be  dismissed.  Courts  cannot 
be  used  for  the  purpose  of  deciding 
even  real  questions  in  pro  forma 
suits,  especially  when  the  object  and 
purpose  is  to  affect  important  litiga- 
tion between  other  parties.  If  so, 
the  most  complicated  and  difficult 
questions  of  law  and  the  constitu- 
tionalilf'  of  statutes  might  be  set- 
tled by  the  court  upon  such  pro 
forma  proceedings,  when  no  real 
controversy  or  adverse  interests 
exist,  and  no  proper  examination 
of  the  important  questions  is  made 
by  counsel  or  the  court."  Ward  v. 
Alsup,  100  Tenn.  619,  46  S.  W.  574. 

"Courts  of  judicature  are  organ- 
ized only  to  decide  real  controversies 
between  actual  litigants.  When, 
tiierefore,  it  appears,  no  matter  how 
nor  at  what  stage,  that  a  pretended 
action  is  not  a  genuine  litigation 
over  a  contested  right  between  op- 
posing parties,  but  is  merely  the 
proffer  of  a  simulated  -issue  by  a 
person  dominating  both  sides  of  the 
record,  the  court,  from  a  sense  of  its 
own  dignity,  as  well  as  from  regard 
Co  the  public  interests,  will  decline  a 
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determination  of  the  fabricated  case 
so  fraudulently  imposed  upon  it." 
Judson  V.  Flushing  Jockey  .Club,  14 
Misc.  350,  36  N.  Y.  Supp.  126. 

"A  decision  on  any  of  the  ques- 
tions suggested,  not  necessary  to  a 
determination  of  the  right  of  de- 
fendants to  exercise  these  functions, 
would  pot  be  a  judicial  settlement  of 
such  questions,  but  would  be  with- 
out authority  conferred  by  the  Con- 
stitution to  make  it.  To  be  a 
judicial  settlement  the  question  de- 
cided must  arise  in  a  judicial  pro- 
ceeding, properly  before  a  court  of 
competent  jurisdiction.  The  divi- 
sion of  the  powers  of  the  state  into 
legislative,  executive,  and  judicial, 
and  the  confiding  of  these  powers  to 
distinct  departments,  is  fundamen- 
tal. 

"It  is  essential  to  the  harmonious 
working  of  this  system  that  neither 
of  these  departments  should  en- 
croach on  the  powers  of  the  other. 
If  the  judiciary  were  to  assume  to 
decide  hypothetical  questions  of 
law  not  involved  in  a  judicial  pro- 
ceeding in  a  cause  before  it,  even 
though  the  decision  *would  be  of 
great  value  to  the  general  assembly* 
in  the  discharge  of  its  duties,  it 
would,  nevertheless,  be  an  unwar- 
ranted interference  with  the  func- 
tions of  the  legislative  department 
that  would  be  unauthorized,  and 
dangerous  in  its  tendency.    •    .    . 

"In  some  of  the  states,  Massachu- 
setts included,  the  Constitution  au- 
thorizes the  legislature  and  the  gov- 
ernor to  require  of  their  highest  ju- 
dicial tribunal  its  opinion  on  impor- 
tant questions  of  law,  the  decision  of 
which  has  become  necessary  to  the 
discharge  of  their  public  duties. 
Even  under  such  a  provision  the  ju- 
diciary must  confine  itself  to  an 
opinion  on  such  questions  as  are  in- 
volved in  or  necessary  to  the  dis- 
charge of  a  public  duty  by  the  in- 
quiring body.  This  power  does  not 
include  the  right  to  require  an  opin- 
ion on  abstract  or  hypothetical  ques- 
tions, however  valuable  as  a  future 
guide,  nor  to  such  questions  as  affei^t 
private  rights  merely."  State  v. 
Baughman,  38  Ohio  St.  455. 
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'The  power  involves  not  only  the 
power  to  hear  and  determine  a 
cause,  but  als6  the  power  and  juris- 
diction to  adjudicate  and  determine 
the  rights  of  the  parties  to  the  con- 
troversy, and  to  render  a  judgment 
or  decree  which  will  be  effectual  and 
binding  upon  them  in  respect  to 
their  personal  or  property  rights  in 
controversy  in  such  proceedings. 
O'Brien  v.  People,  216  111.  354,  108 
Am.  St.  Rep.  219,  75  N.  E.  108,  3 
Ann.  Cas.  966.  The  power  to  hear, 
without  the  power  also  to  adjudicate 
and  determine  the  rights  of  the  par- 
ties to  such  proceedings,  cannot  be 
said  to  be  the  exercise  of  the  judicial 
power,  as  that  term  is  used  in  the 
Constitution  of  this  state."  Devine 
V.  Brunswick-Balke  Co.  270  111.  504, 
110  N.  E.  780,  Ann.  Cas.  1917E,  887. 

"The  plaintiffs  take  whatever 
they  may  be  entitled  to  under  the 
will,  not  in  their  character  as  execu- 
tors, or  in  trust,  but  in  their  own 
right.  They  present  no  question 
touching  the  proper  disposition  of 
trust  funds,  but  request  the  court  to 
inform  them  what  their  legal  rights 
and  those  of  the  defendants  are  in 
the  property  devised.  The  court 
might  with  equal  propriety  be  called 
upon  by  the  parties  interested  to  ad- 
vise them  regarding  the  title  to  land, 
the  construction  of  a  contract,  or 
any  other  question  of  law.  Such 
questions  are  not  ordinarily  adjudi- 
cated until  it  becomes  necessary  to 
decide  them  in  proceedings  insti- 
tuted for  the  redress  of  wrongs." 
Greeley  v.  Nashua,  62  N.  H.  166. 

*The  distinction  between  a  judi- 
cial and  a  legislative  act  is  well  de- 
fined. The  one  determines  what  the ' 
law  is,  and  what  the  rights  of  par- 
ties are,  with  reference  to  transac- 
tions already  had;  the  other  pre- 
scribes what  the  law  shall  be  in 
future  cases  arising  under  it."  Sink- 
ing Fund  Cases,  99  U.  S.  700,  25  L. 
ed.  504. 

"The  duty  of  this  court  is  limited 
to  actual  pending  controversies.  It 
should  not  pronounce  judgment  on 
abstract  questions,  even  if  its  opin- 
ion might  influence  future  action  un- 
der like  circumstances."     Richard- 


son  V.  McChesney,  218  U.  S.  487,  54 
L.  ed.  1121,  31  Sup.  Ct.  Rep.  43. 

"When  the  judgment  appealed 
from  cannot  be  affected  by  the  deci- 
sion of  the  appellate  court,  the  case 
becomes  a  moot  one  and  the  appeal 
should  be  dismissed ;  hearing  and  de- 
ciding such  an  appeal,  for  the  pur- 
pose of  establishing  a  rule  of  observ- 
ance in  cases  subsequently  arising, 
is  not  an  exercise  of  judicial  power." 
United  States  v.  Evans,  213  U.  S. 
297,  53  L.  ed.  803,  29  Sup.  Ct.  Rep. 
507. 

"The  duty  of  this  court,  as  of  every 
judicial  tribunal,  is  limited  to  de- 
termining rights  of  persons  or  of 
property,  which  are  actually  contro- 
verted in  the  particular  case  before 
it.  When,  in  determining  such 
rights,  it  becomes  necessary  to  give 
an  opinion  upon  a  question  of  law, 
that  opinion  may  have  weight  as  a 
precedent  for  future  decisions.  But 
the  court  is  not  empowered  to  de- 
cide moot  questions  or  abstract 
propositions,  or  to  declare,  for  the 
government  of  future  cases,  princi- 
ples or  rules  of  law  which  cannot 
affect  the  result  as  to  the  thing  in 
issue  in  the  case  before  it.  No  stip- 
ulation of  parties  or  counsel,  wheth- 
er in  the  case  before  the  court  or  in 
any  other  case,  can  enlarge  the  pow- 
er, or  affect  the  duty,  of  the  court  in 
this  regard."  California  v.  San 
Pablo  &  T.  R.  Co.  149  U.  S.  308,  37 
L.  ed.  747,  13  Sup.  Ct.  Rep.  876. 

"The  question  presented  to  the 
court  is  therefore  merely  an  ab- 
stract one,  such  a  one  as  no  court 
can  be  called  upon  to  decide,  and  the 
bill  shows  no  equity  in  the  complain- 
ant." Williams  v.  Hagood,  98  U.  S, 
72,  25  L.  ed.  51. 

One  other  case  disposed  of  by  the 
Supreme  Court  of  the  United  States 
should  be  considered  somewhat  at 
length.  By  Act  March  1,  1907, 
chap.  2285,  34  U.  S.  Stat,  at  L.  1015, 
1028,  David  Muskrat  and  others,  on 
behalf  of  themselves  and  other 
Cherokee  citizens,  were  authorized 
to  institute  proceedings  in  the  court 
of  claims,  with  a  right  of  appeal  to 
the  Supreme  Court,  ".  .  .  to  de- 
termine the  validity  of  any  acts  of 
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Congress  passed  since  the  said  Act 
of  July  First,  Nineteen  Hundred  and 
Two,  in  so  far  as  said  acts,  or  any  of 
them,  attempt  to  increase  or  extend 
the  restriction^  upon  alienation,  en- 
cumbrance, or  the  right  to  lease  the 
allotments  of  lands  of  Cherokee  citi- 
zens, or  to  increase  the  number  of 
persons  entitled  to  share  in  the  final 
distribMtion  of  lands  and  funds  of 
the  Cherokee  beyond  those  enrolled 
for  allotment  as  of  September  first, 
nineteen  hundred  and  two,  and  pro- 
vided for  in  the  said  Act  of  July 
First,  Nineteen  Hundred  and  Two." 
The  proceedings  authorized  by 
this  act  were  instituted  and  brought 
to  the  Supreme  Court  on  appeal. 
That  court,  in  a  very  able  and  ex- 
haustive opinion  by  Mr.  Justice  Day 
(Muskrat  v.  United  States,  219  U. 
S.  346, 55  L.  ed.  246, 31  Sup.  Ct.  Rep. 
250),  fully  reviews  the  authorities, 
and  reaches  the  conclusion  that  the 
Act  of  March  1,  1907,  by  which  the 
Supreme  Court  was  authorized  to 
determine  the  validity  of  various 
acts  having  reference  to  the  Indian 
tribes,  was  in  excess  of  legislative 
authority,  and  that  the  Congress 
had  no  power  to  confer  power  other 
than  judicial  power  upon  the  court, 
or  to  require  of  it  other  than  judicial 
action,  that  the  proceedings  there 
under  consideration  did  not  require 
the  exercise  of  judicial  power,  and 
ordered  a  dismissal  of  the  proceed- 
ings. After  reviewing  the  authori- 
ties, the  court  said :  "It  is  therefore 
evident  that  there  is  neither  more 
nor  less  in  this  procedure  than  an 
attempt  to  provide  for  a  judicial  de- 
termination, final  in  this  court,  of 
the  constitutional  validity  of  an  act 
of  Congress.  Is  such  a  determina- 
tion within  the  judicial  power  con- 
ferred by  the  Constitution,  as  the 
same  has  been  interpreted  and  de- 
fined in  the  authoritative  decisions 
to  which  we  have  referred?  We 
think  it  is  not.  That  judicial  power, 
as  we  have  seen,  is  the  right  to  de- 
termine actual  controversies  arising 
between  adverse  litigants,  duly  in- 
stituted in  courts  of  proper  jurisdic- 
tion. The  right  to  declare  a  law  un- 
constitutional arises  because  an  act 
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of  Congress,  relied  upon  by  one  or 
the  other  of  such  parties  in  deter- 
mining their  rights,  is  in  conflict 
with  the  fundamental  law.  The  ex- 
ercise of  this,  the  most  important 
and  delicate  duty  of  this  court,  is 
not  given  to  it  as  a  body  with  revis- 
ory power  over  the  action  of  Con- 
gress, but  because  the  rights  of  the 
litigants  in  justiciable  controversies 
require  the  court  to  choose  between 
the  fundamental  law  and  a  law  pur- 
porting to  be  enacted  within  consti- 
tutional authority,  but  in  fact  be- 
yond the  power  delegated  to  the 
legislative  branch  of  the  govern- 
ment. This  attempt  to  obtain  a  ju- 
dicial declaration  of  the  validity  of 
the  act  of  Congress  is  not  presented 
in  a  'case'  or  'controversy,'  to  which, 
under  the  Constitution  of  the  United 
States,  the  judicial  power  alone  ex- 
tends. It  is  true  the  United  States  is 
made  a  defendant  to  this  action,  but 
it  has  no  interest  adverse  to  the 
claimants.  The  object  is  not  to  as- 
sert a  property  right  as  against  the 
government,  or  to  demand  compen- 
sation for  alleged  wrongs  because  of 
action  upon  its  part.  The  whole 
purpose  of  the  law  is  to  determine 
the  constitutional  validity  of  this 
class  of  legislation,  in  a  suit  not  aris- 
ing between  parties  concerning  a 
property  right  necessarily  involved 
in  the  decision  in  question,  but  in  a 
proceeding  against  the  government 
in  its  sovereign  capacity,  and  con- 
cerning which  the  only  judgment  re- 
quired is  to  settle  the  doubtful  char- 
acter of  the  legislation  in  question. 
Such  judgment  will  not  conclude 
private  parties,  when  actual  litiga- 
tion brings  to  the  court  the  question 
of  the  constitutionality  of  such 
legislation.  In  a  legal  sense  the  j udg- 
ment  could  not  be  executed,  and 
amounts  in  fact  to  no  more  than  an 
expression  of  opinion  upon  the  valid- 
ity of  the  acts  in  question.  Confin- 
ing the  jurisdiction  of  this  court 
within  the  limitations  conferred  by 
the  Constitution,  which  the  court 
has  hitherto  been  careful  to  observe, 
and  whose  boundaries  it  has  re- 
fused to  transcend,  we  think  the 
Congress,  in  the  Act  of  March  1, 
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1907,  exceeded  the  limitations  of 
legislative  authority,  so  far  as  it  re- 
quired of  this  court  action  not 
judicial  in  its  nature,  within  the 
meaning  of  the  Constitution/' 

This  case  should  forever  put  at 
rest  this  question.  It  is  absolutely 
decisive  of  the  question  before  us. 

To  those  who  desire  to  further 
pursue  the  subject,  we  commend  the 
following :  Miller,  U.  S.  Const.  313 ; 
24  Am.  L,  Rev.  369;  Black,  Const. 
Law,  2d  ed.  87 ;  State  v.  Washington, 
104  La.  57,  28  So.  904;  Reply  of 
Judges,  33  Conn.  586;  McDaniel  v. 
Hurt,  88  Miss.  769,  41  So.  381; 
Shephard  v.  Wheeling,  30  W.  Va. 
479,  4  S.  E.  635 ;  Blake  v.  Askew,  76 
N.  C.  325 ;  Muskogee  Gas  &  E.  Co.  v. 
Haskell,  38  Okla.  358,  132  Pac.  1098, 
Ann.  Cas.  1915A,  190;  Horrabin  v. 
Iowa  City,  160  Iowa,  650,  130  N.  W. 
150,  142  N.  W.  212 ;  Taylor  v.  Place, 
4  R.  I.  324 ;  Bank  of  Port  Gibson  v, 
Dickson,  4  Smedes  &  M.  689 ;  Jones 
V.  Montague,  194  U.  S.  147,  48  L.  ed. 
913,  24  Sup.  Ct.  Rep.  611 ;  Baird  v. 
Atlanta,  131  Ga.  451,  62  S.  E.  525; 
Barrs  v.  Peacock,  65  Fla.  12,  61  So. 
118;  Coryell  v.  Fawcett,  54  Colo. 
353,  130  Pac.  838;  State  ex  rel. 
Jameson  v.  Denny,  118  Ind.  382,  4 
L.R.A.  79,  21  N.  E.  252;  Smith  v. 
Junction  R.  Co.  29  Ind.  546;  Ludlow 
V.  Murphy,  32  Ky.  L.  Rep.  399,  105 
S.  W.  887 ;  Hazen  v.  Concord  R.  Co. 
63  N.  H.  390;  Dunston  v.  Security 
Mut.  L.  Ins.  Co.  152  App.  Div.  264, 
136  N.  Y.  Supp.  674;  Deines  v. 
Schwind,  89  Neb.  122,  130  N.  W. 
1051;  United  States  v.  Hamburg. 
Amerikanische  Packetfahrt-Actien 
Gesellschaft,  239  U.  S.  466,  60  L.  ed. 
387,  36  Sup.  Ct.  Rep.  212 ;  Schinz  v. 
Schinz,  90  Wis.  236,  63  N.  W.  162 ; 
Collins  V.  Collins,  19  Ohio  St.  468; 
Little  V.  Thome,  93  N.  C.  69. 

We  have  thus  far  considered  the 
holdings  from  other  jurisdictions. 
This  has  largely  been  due  to  the 
fact  that  the  advocates  of  the  meas- 
ure in  the  main  studiously  avoided 
any  consideration  of  our  own  cases, 
and  have  evidently  thought  those 
from  other  jurisdictions  persuasive 
of  their  claim.  We  have,  we  think, 
demonstrated  that  the  holdings  of 


the  courts  of  other  jurisdictions  are 
substantially  unanimous  in  agreeing 
that  power  like  that  conferred  in  the 
act  now  before  us  is  not  judicial 
power,  and  is  beyond  the  authority 
of  the  legislature  to  confer.  We 
shall  now  consider  some  of  our  own 
cases. 

In  Hipp  V.  Charlevoix  County,  62 
Micb.  456,  29  N.  W.  77,  this  court, 
speaking  through  Justice  Campbell, 
said:  "The  controversy,  which  is 
not  in  any  proper  sense  a  judicial 
one,  is  closed.  The  Constitution  has 
not  empowered  this  court  to  settle 
controversies  not  judicial." 

In  Post  V.  Campau,  42  Mich.  90,  3 
N.  W.  272,  it  was  said:  "The  ele- 
ments  of  a  cause  of  action  are: 
First,  a  breach  of  duty  owing  by  one 
person  to  another,  and,  second,  a 
damage  resulting  to  the  other  from 
the  breach.  Damage,  where  no  duty 
is  violated,  is  damnum  absque  in- 
juria; a  neglect  of  duty,  where  no 
loss  occurs,  is  equally  incapable  of 
giving  a  right  of  action." 

In  the  case  of  People  v.  Dickerson, 
164  Mich.  148,  33  L.R.A.  (N.S.)  917, 
129  N.  W.  199,  Ann.  Cas.  1912B,  688, 
this  court  had  under  consideration 
the  validity  of  §  3,  Act  No.  175,  Pub- 
lic Acts  1905.  This  section,  in  sub- 
stance, directed  the  trial  court,  in 
homicide  cases,  to  appoint  experts 
who  should  investigate  and  give  tes- 
timony on  the  trial.  Considering 
the  validity  of  this  provision,  it  was 
held  that  the  court,  in  selecting  and 
appointing  such  experts,  performed 
no  judicial  act,  and  that  the  section 
was  in  conflict  with  the  Constitution* 
Speaking  through  Mr.  Justice 
Brooke,  it  was  there  said:  "We 
think  it  clear  that  the  preparation 
for  and  conduct  of  the  trial  on  be- 
half of  the  people  are  acts  executive 
and  administrative  in  character. 
Under  our  Constitution,  which  jeal- 
ously separates  the  pnowers  of  gov- 
emment  into  legislative,  executive, 
and  judicial  departments,  the  pow- 
ers and  duties  properly  belonging  to 
one  department  cannot,  by  statu- 
tory enactment,  be  granted  to  or  im- 
posed upon  another  department. 
Houseman  v.  Kent  Circuit  Judge,  58 
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Mich.  364,  25  N.  W.  369;  Locke  v. 
Speed,  62  Mich.  408,  28  N.  W.  917; 
Manistee  v.  Harley,  79  Mich.  238, 
44  N.  W.  603 ;  AUen  v.  State  Audi- 
tors, 122  Mich.  324,  47  L.R.A.  117, 
80  Am.  St.  Rep.  573,  81  N.  W.  113. 

"The  power  of  selecting  and  ap- 
pointing witnesses  who  shall,  after 
appointment,  acquaint  themselves 
with  the  matter  in  controversy,  and 
testify  concerning  the  same,  is  in  no 
sense  a  judicial  act,  and,  if  exercised 
by  the  court  in  accordance  with  the 
mandate  of  §  3,  would  entirely 
change  the  character  of  criminal 
procedure,  and  would  seriously  en- 
danger, if  not  absolutely  destroy, 
those  safeguards  which  our  Consti- 
tution has  so  carefully  enacted  for 
the  protection  of  the  accused." 

In  Brown  v.  Buck,  75  Mich.  274,  5 
L-R.A.  226,  13  Am.  St.  Rep.  438,  42 
N.  W.  827,  this  court  had  before  it 
the  validity  of  an  act  providing  for 
trials  by  jury  in  equity  cases  and 
making  the  verdict  of  the  jury  final. 
It  was  held  to  be  beyond  the  power 
of  the  legislature  to  take  from  the 
equity  court  its  power  to  determine 
questions  of  fact  as  well  as  of  law, 
and  it  was  said.  Justice  Campbell 
speaking  for  the  court : 

**The  right  to  have  equity  contro- 
versies dealt  with  by  equitable 
methods  is  as  sacred  as  the  right  of 
trial  by  jury.  Whatever  may  be  the 
machinery  for  gathering  testimony 
or  enforcing  decrees,  the  facts  and 
the  law  must  be  decided  together; 
and  when  a  chancellor  desires  to 
have  the  aid  of  a  jury  to  find  out 
how  facts  appear  to  such  unpro^ 
f  essional  men,  it  can  only  be  done  by 
submitting  single  issues  of  pure 
fact,  and  they  cannot  foreclose  him 
in  his  conclusions  unless  they  con* 
vince  his  judgment,    .    .    . 

**The  system  of  chancery  juris- 
prudence has  beemdeveloped  as  care- 
fully and  as  judiciously  as  any  part 
of  the  legal  system,  and  the  judicial 
power  includes  it,  and  always  must 
include  it.  Any  change  which  trans- 
fers the  power  that  belongs  to  a 
judge,  to  a  jury,  or  to  any  other 
person  or  body,  is  as  plain  a  viola- 
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tion  of  the  Constitution  as  one  which 
should  give  the  courts  executive  or 
legislative  power  vested  elsewhere. 
The  cognizance  of  equitable  ques- 
tions belongs  to  the  judiciary  as  a 
part  of  the  judicial  power,  and,  un- 
der our  Constitution,  must  remain 
vested  where  it  always  has  been 
vested  heretofore." 

In  the  recent  case  of  Heck  v. 
Bailey,  204  Mich.  54,  169  N.  W.  940, 
it  was  said:  "Courts  do  not  speak 
through  their  opinions,  but  through 
their  judgments  and  decrees." 

But,  if  we  should  lay  aside  every- 
thing else  that  has  been  said  by  this 
court,  we  think  it  must  be  held  that 
the  present  question  cannot  be  dis- 
tinguished from  the  one  before  the 
court  in  Lloyd  v.  Chambers,  56  Mich. 
236,  56  Am.  Rep.  378,  23  N.  W.  28. 
The  legislature  by  Act  25,  Public 
Acts  1883,  had  provided  for  a  pro- 
ceeding in  court  to  establish  the  will 
of  a  living  person.  The  question 
there  involved  was  the  same  as  here : 
Does  the  act  confer  judicial  power 
on  the  court  ?  This  question  was  an- 
swered in  the  negative  in  two  opin- 
ions to  the  same  effect,  one  by  Chief 
Justice  Cooley,  and  the  other  by  Jus- 
tice Campbell.  Both  opinions  were 
concurred  in  by  Justices  Sherwood 
and  Champlin.  In  the  opinion  of  the 
chief  justice  it  was  said:  ''In  all  we 
have  said  on  the  subject  we  have 
assumed  that  the  proceeding  to  pro- 
bate the  will  of  a  living  person,  un- 
der the  statute,  was  to  be  considered 
a  judicial  proceeding,  and  the  order 
made  thereupon  a  judgment.  This 
is  evidently  the  view  taken  by  the 
proponent,  who  seems  to  assume 
that  the  adjudication  will  be  final, 
though,  in  fact,  it  will  at  all  times  be 
subject  to  his  own  discretion  or 
caprice.  But,  if  he  is  in  error  in 
treating  the  proceeding  as  judicial, 
we  do  not  see  that  the  circuit  court 
had  anything  to  do  with  the  case. 
The  probate  court  had  acted,  and  de- 
cided against  the  proponent,  and  we 
know  of  no  authority  for  requiring 
the  circuit  court  to  take  cognizance 
of  appeals  in  cases  not  properly  ju- 
dicial, and  to  give  its  time  and  atten- 
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tion  to  the  makingr  of  orders  which 
are  not  judgments,  and  which  the 
party  seeking  and  obtaining  them  is 
under  no  obligation  to  leave  in  force 
for  a  day  or  an  hour." 

And  Justice  Campbell  said:  *'I 
am  disposed  to  think,  with  the  cir- 
cuit judge,  that  this  is  not  in  any 
sense  a  judicial  proceeding  which 
he  was  bound  to  consider  or  enter- 
tain." 

He  then  discusses  the  question  at 
some  length,  and  concludes :  **I  am 
of  opinion  that  the  statute  is  inoper- 
ative, as  not  within  any  recognized 
judicial  power,  and  that  the  courts 
cannot  be  called  upon  to  administer 
it,  and  that  the  mandamus  should 
vacate  the  whole  proceedings." 

Among  the  numerous  cases  in 
which  this  court  has  declined  to  con- 
sider abstract  questions  of  law,  and 
which  we  have  declined  to  decide 
where  our  conclusions  could  not  be 
made  effective  by  final  judgment, 
decree,  and  process,  see :  Schouwink 
V.  Ferguson,  191  Mich.  284,  157  N. 
W.  726;  Carlson  v.  Wyman,  189 
Mich.  402,  155  N.  W.  418 ;  Howe  v. 
Doyle,  187  Mich.  655,  154  N.  W.  62 ; 
Street  R.  Co.  v.  Wildman,  58  Mich. 
286,  25  N.  W.  193;  Hicks  v.  J.  B. 
Pearce  Co.  158  Mich.  502,  122  N.  W. 
1087;  Brown  ex  rel.  Van  Buren  v. 
Lawrence,  197  Mich.  178,  163  N.  W. 
862;  Ideal  Furnace  Co.  v.  Inter- 
national  Molders'  Union,  204  Mich. 
311,  169  N.  W.  946;  Blickle  v.  Board 
of  Education,  210  Mich.  196,  177  N. 
W.  385;  Tierney  v.  Union  School 
Dist.  —  Mich.  — ,  177  N.  W.  955. 

This  court  and  the  court  from 
which  this  case  came  by  appeal  draw 
their  power  from  the  Constitution. 
The  power  given  to  both  under  the 
Constitution  was  judicial  power.  It 
is  beyond  the  power  of  the  legisla* 
ture  to  take  from  either  that  ju- 
dicial power,  and  it 
faw-iiwlT^ti      IS    equally    beyond 


confer  »on-  the  authorfty  of  the 

i-*eoilitr'^"     legislature  to  confer 

upon  either  power 
not  judicial,  or  to  require  the  per- 
formance of  functions  not  judicial  in 


character.    This  act  confers  power 
not  judicial,  and  re-  _p^^„  <« 
quires  performance  declare  riviita 
of  acts  nonjudicial  '^"^^•»*  •«**•■• 
in  character.    For  these  reasons  it 
is  void  in  its  entirety. 
.  These  proceedings  must  be  dis- 
missed, but  without  costs. 

Moore,  Ch.  J.,  and  Steere,  Brooke^ 
and  Stone,  JJ.,  concur. 

Bird,  J.,  concurs  in  the  result. 

Sharpe,  J.,  dissenting: 

I  am  unable  to  concur  in  the  opin- 
ion of  Mr.  Justice  Fellows  holding 
Act  No.  150  of  the  Public  Acts  of 
1919  unconstitutional.  In  my  opin- 
ion, the  construction  which  he  places 
on  the  provisions  of  the  act  is  not 
warranted  by  the  language  em- 
ployed. I  can  find  nothing  in  the  act 
itself  which  places  upon  courts  the 
duty  to  serve  as  "legal  advisers  of 
all  seeking  such  advice,"  in  advance 
of  any  existing  controversy. 

The  purpose  of  the  legislature  in 
the  enactment  of  this  statute  is 
plainly  apparent.  We  may  take  ju- 
dicial notice  of  the  fact  that  this  act 
was  prepared  under  the  supervision 
of  a  committee  of  the  State  Bar  As- 
sociation, who  had  given  the  subject 
much  thought  and  consideration. 
The  benefits  to  be  derived  by  being 
able  to  secure  a  somewhat  summary 
determination  of  controversial 
rights,  without  the  tedious  delay  in- 
cident to  the  ordinary  lawsuit,  and 
the  acrimony  between  litigants 
usually  engendered  thereby,  have 
long  appealed  to  thoughtful  students 
of  legal  procedure.  The  state  legis- 
lature, many  of  whose  members  are 
lawyers  of  standing  at  this  bar,  ap- 
proved the  proposed  legislation.  To 
accentuate  the  benefits  which,  in 
their  opinion,  would  accrue  there- 
from if  administered  in  the  spirit  in 
which  it  was  prepared  and  passed,  it 
was  provided  in  §  6:  "This  act  is 
declared  to  be  remedial,  and  is  tp  be 
liberally  construed  and  liberally  ad- 
ministered with  a  view  of  making 
the  courts  more  serviceable  to  the 
people." 

It  may  also  be  observed  that, 
while  there  are  now  two  cases  pend- 
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ingr  in  this  court,  brought  here  under 
the  provisions  of  this  act,  its  consti- 
tutionality has  not  been  raised  by 
any  of  the  eminent  counsel  employed 
therein,  but  was  called  in  question 
by  the  court  itself. 

These  considerations  should  move 
us  to  proceed  with  unusual  care  and 
deliberation  in  arriving  at  a  conclu- 
sion that  an  act  of  another  depart- 
ment of  government,  created  by  the 
Constitution,  is  in  contravention  of 
the  power  therein  conferred  on  it  by 
reason  of  its  imposing  duties  on  the 
judicial  department  which  do  not 
pertain  thereto.  As  was  said  by 
Chief  Justice  Cooley  in  State  Tax- 
Law  Cases,  54  Mich.  350,  at  page 
396,  20N.  W.  517:  "No  evil  in  gov- 
ernment could  well  be  greater  than 
for  a  court  to  stretch  its  constitu- 
tional authority  in  order  to  limit,  as 
a  remedy  for  possible  evils,  the  con- 
stitutional authority  of  another  de- 
partment." 

No  claim  is  made  that,  in  the  per- 
formance of  the  duties  imposed  in 
this  act,  the  courts  will  thereby 
usurp  any  of  the  functions  of  either 
the  executive  or  legislative  depart- 
ments. The  claim  of  unconstitution- 
ality must  rest  alone  on  the  act 
imposing  duties  upon  the  courts 
wWch  are  not  judicial  in  their  char- 
acter. The  judicial  power  of  the 
state  is  vested  by  the  Constitution 
in  the  courts.  The  legislature  can  in 
no  way  limit  such  power  when  it  is 
called  into  action,  nor  extend  it  be- 
yond that  inherent  in  judicial  tri- 
bunals. In  12  C.  J.  817,  after  stat- 
ing the  rule  as  above,  it  is  said: 
"But  an  extension  of  jurisdiction  in 
harmony  with  the  court's  character, 
and  not  infringing  on  the  inherent 
powers  of  any  other  court,  is  valid." 

Let  us  now  examine  the  act  for 
the  purpose  of  ascertaining  the 
duties  therein  imposed  on  the  courts. 
It  provides  (§1)  that  "no  action  or 
proceeding  in  any  court  of  record 
shall  be  open  to  objection  on  the 
Cfround  that  a  merely  declaratory 
judgment,  decree  or  order  is  sought 
thereby,  and  the  court  may  make 
binding  declarations  of  rights 
whether  any  consequential  relief  is 


or  could  be  claimed,  or  not,  including 
the  determination,  at  the  instance 
of  anyone  claiming  to  be  interested 
under  a  deed,  will  or  other  written 
instrument,  of  any  question  of  con- 
struction arising  under  the  instru- 
ment, and  a  declaration  of  the  rights 
of  the  parties  interested." 

The  courts  are  not  thereby  re- 
quired to  pass  on  moot  cases,  or  to 
answer  abstract  questions  of  law. 
There  must  be  an  action  or,  proceed- 
ing brought  in  the  court  by  petition 
or  bill  of  complaint.  This  must  be 
determined  in  the  usual  way  except 
as  modified  by  the  provisions  of  the 
act.  The  rights  of  the  parties  must 
be  declared, — that  is,  determined  and 
stated, — and,  when  ready  to  be  pro- 
mulgated in  the  legal  form  of  a 
judgment,  decree,  or  order,  it  shall 
not  be  subject  to  .the  objection  that 
no  consequential  relief  is  or  could  be 
claimed  thereunder.  In  the  action 
or  proceeding,  all  of  the  parties  to  be 
affected  by  the  determination  of  the 
court  must  be  made  parties.  The 
judgment,  decree,  or  order  declar- 
ing the  rights  of  the  parties  is  final 
and  binding  upon  all  such  parties^ 
though  unenforceable,  so  far  as  issu- 
ing execution  or  mandatory  process 
is  concerned,  without  further  appli- 
cation to  the  court  under  §  3.  To 
entitle  such  an  action  or  proceeding 
to  be  brought,  there  must  be  an 
actual,  concrete  controversy,  a  bona 
fide  contest  over  asserted,  existing 
legal  rights.  All  of  the  parties  in- 
terested must  be  brought  before  the 
court.  A  trial  must  be  had  of  the  is- 
sues presented  in  the  usual  way.  The 
court  must  determine  the  rights  of 
all  the  parties  interested  in  the  con- 
troversy, and  a  judgment,  decree,  or 
order  entered,  conforming  to  such 
determination.  The  act  does  not  au- 
thorize a  mere  declaration  of  obliga- 
tion. It  is  only  when  the  plaintiff 
has  rights  in  the  matter  in  respect 
of  which  the  declaration  is  sought 
that  a  declaration  of  rights  can  be 
made. .  In  my  opinion,  the  perform- 
ance of  such  duties  is  an  exercise  of 
judicial  power,  and  no  other  duties 
are  imposed  on  the  courts  by  this 
act. 
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The  conclusion  thus  reached  leads 
to  a  consideration  of  what  I  deem  to 
be  the  only  doubtful  question  pre- 
sented: Does  the  lack  of  power  un- 
der the  act,  to  enforce  obedience  to 
the  determination  of  the  court  by 
award  of  execution  or  mandatory 
process,  render  the  proceeding  non- 
judicial? I  cannot  so  conclude. 
Neither  do  I  find  that  this  element 
has  usually  been  included  in  defining 
such  power. 

"To  adjudicate  upon  and  protect 
the  rights  and  interests  of  individ- 
uial  citizens,  and  to  that  end  to  con- 
strue and  apply  the  laws,  is  the  pe- 
culiar province  of  the  judicial  de- 
partment." Cooley,  Const.  Lim.  7th 
cd.  132. 

"The  primary  functions  of  the  ju- 
diciary are  to  declare  what  the  law 
is,  and  to  determine  the  rights  of 
parties  conformably  thereto."  12 
C.  J.  871. 

"All  powers,  however,  even 
though  not  judicial  in  their  nature, 
which  are  incident  to  the  discharge 
by  the  courts  of  their  judicial  func- 
tions, are  inherent  in  the  courts."  12 
C.  J.  873. 

"The  term  *  judicial  power'  in- 
cludes both  the  power  to  determine 
controversies  and  to  interpret  laws." 
6  Am.  &  Eng.  Enc.  Law,  2d  ed.  1053. 

"The  office  of  a  judicial  opinion 
under  the  common-law  system  is  to 
set. out  the  grounds  upon  which  a 
legal  controversy  is  decided  in  favor 
of  one  litigant  and  against  the  other, 
and  incidentally  to  serve  as  a  guide 
for  determining  similar  controver- 
sies in  the  future."  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1065. 

"Judicial  Business. — Such  as  in- 
volves the  exercise  of  judicial  power 
or  the  application  of  the  mind  and 
authority  of  a  court  to  some  con- 
tested matter,  or  the  conduct  of  ju- 
dicial proceedings,  as  distinguished 
from  such  ministerial  and  other  acts 
incident  to  the  progress  of  a  cause 
as  may  be  performed  by  the  parties, 
counsel,  or  officers  of  the  court, 
without  application  to  the  court  or 
judge."    Black's  Law  Diet.  p.  668. 

In  Risser  v.  Soyt,  53  Mich.  185, 
193,  18  N.  W.  615,  it  is  said :    "The 


judicial  power  referred  to  is  the  au- 
thority to  hear  and  decide  contro- 
versies, and  to  make  binding  orders 
and  judgments  respecting  them." 

In  Heck  v.  Bailey,  204  Mich.  54, 
169  N.  W.  940,  Mr.  Justice  Brooke 
said :  "Courts  do  not  speak  through 
their  opinions,  but  through  their 
judgments  and  decrees." 

The  act  in  question  provides  for 
a  judgntent,  order,  or  decree.  In 
that  case,  proceedings  based  on  the 
mere  opinion  of  the  court  were  set 
aside. 

Lloyd  V.  Chambers,  56  Mich.  236, 
56  Am.  Rep.  378,  23  N.  W.  28,  in- 
volved  proceedings  under  an  act  of 
the  legislature  to*  establish  the  will 
of  a  living  person.  If  I  am  right  in 
my  construction  of  this  act,  this  case 
in  no  way  applies.  It  holds  that  the 
proceeding  provided  for  was  not  a 
controversy  over  ex:isting  rights, 
and  that  no  decree  of  finality  could 
be  rendered.  The  question  of  the 
want  of  power  to  enforce  the  decree 
was  not  involved.  Neither  was  this 
question  presented  in  either  of  the 
Federal  cases  relied  on  and  quoted 
from  at  length  by  Mr.  Justice  Fel- 
lows. 

Muskrat  v.  United  States,  219  U. 
S.  346,  55  L.  ed.  246,  31  Sup.  Ct. 
Rep.  250,  was  a  case  "brought  by 
David  Muskrat  and  J.  Henry  Dick  in 
their  own  behalf,  and  in  behalf  of 
others  in  a  like  situation,  to  deter- 
mine the  constitutional  validity  of 
Act  of  Congress  of  April  26,  1906, 
chap.  1876,  34  Stat,  at  L.  137,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  861,  as 
amended  by  the  Act  of  June  21, 
1906,  chap.  3504,  34  Stat,  at  L.  325 
et  seq.,  and  to  have  the  same  de- 
clared invalid  in  so  far  as  the  same 
Undertook  to  increase  the  number  of 
persons  entitled  to  share  in  the  final 
distribution  of  lands  and  funds  of 
the  Cherokees,  beyond  those  en- 
rolled on  September  1,  1902,  in  ac- 
cordance with  the  act  of  Congress 
passed  July  1,  1902,  chap.  1375,  32 
Stat,  at  L.  716,  720,  721.  The  acts 
subsequent  to  that  of  July  1,  1902, 
have  the  effect  to  increase  the  num- 
ber of  persons  entitled  to  participate 
in  the  division  of  the  Cherokee  lands 
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and  funds,  by  permitting  the  enrol- 
aient  of  children  who  were  minors 
living  on  March  4,  1906,  whose  par- 
ents had  theretofore  been  enrolled 
as  members  of  the  Cherokee  Tribe, 
or  had  applications  pending  for  that 
purpose." 

The  action  originated  in  the  court 
of  claims,  which  sustained  the  valid- 
ity of  the  acts.  The  commencement 
of  such  a  suit  was  authorized  by  an 
act  of  Congress  which  provided  that 
the  parties  named  therein,  including 
Muskrat,  might  institute  a  suit  in 
such  court  "to  determine  the  valid- 
ity of  any  acts  of  Congress  passed 
since  the  'said  Act  of  July  First, 
Nineteen  Hundred  and  Two,  in  so 
far  as  said  acts,  or  any  of  them,  at- 
tempt to  increase  or  extend  the  re- 
strictions upon  alienation,  encum^ 
brance,  or  the  right  to  lease  the 
allotments  of  lands  of  Cherokee  citi- 
zens, or  to  increase  the  number  of 
persons  entitled  to  share  in  the  final 
distribution  of  lands  and  funds  of 
the  Cherokees  beyond  those  en- 
rolled for  allotment  as  of  September 
first,  nineteen  hundred  and  two,  and 
provided  for  in  the  said  Act  of  July 
First,  Nineteen  Hundred  and  Two." 

This  act  assumed  to  confer  juris- 
diction on  the  court  of  claims,  with 
the  right  of  appeal  by  either  party, 
"to  hear,  determine,  and  adjudicate 
each  of  said  suits."  An  appeal  from 
the  decision  of  the  court  of  claims 
to  the  Supreme  Court  was  taken  by 
the  plaintiffs.  Mr.  Justice  Day  con- 
sidered at  length  the  judicial  power 
conferred  on  that  court  by  the  Con- 
stitution, and  reached  the  conclusion 
quoted  by  Mr.  Justice  Fellows  in  his 
opinion.  The  distinction  between 
the  question  there  presented  and 
that  which  courts  may  be  called  up- 
on to  determine  under  Act  150  is 
plain  and  easily  pointed  out.  The 
contending  parties  were  not  before 
the  court.  It  was  asked  to  deter- 
mine the  validity  of  a  statute  affect- 
ing the  rights  of  individuals,  none 
of  whom  had  an  opportunity  to  pre- 
sent their  claim  of  right  to  the 
court  As  was  said  in  that  part  of 
the  opinion  quoted:  'This  attempt 
to  obtain  a  judicial  declaration  of 
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the  validity  of  the  act  of  Congress 
is  not  presented  in  a  *case'  or  'con- 
troversy,' to  which,  under  the  Con- 
stitution of  the  United  States,  the 
judicial  power  alone  extends." 

He  further  says:  "Such  judg- 
ment will  not  conclude  private  par- 
ties, when  actual  litigation  brings  to 
the  court  the  question  of  the  con- 
stitutionality of  such  legislation." 

The  opinion  further  says :  "In  a 
legal  sense  the  judgment  could  not 
be  executed,  and  amounts  in  fact  to 
no  more  than  an  expression  of  opin- 
ion upon  .the  validity  of  the  acts  in 
question." 

He,  however,  quoted  approvingly 
from  the  opinion  of  Mr.  Justice 
Brewer  in  Chicago  &  G;  T.  R.  Co.  v. 
Wellman,  143  U.  S.  339,  36  L.  ed. 
176,  12  Sup.  Ct.  Rep.  400,  as  fol- 
lows: "Whenever,  in  pursuance  of 
an  honest  and  actual  antagonistic 
assertion  of  rights  by  one  individual 
against  another,  there  is  presented  a 
question  involving  the  validity  of 
any  act  of  any  legislature,  state  or 
Federal,  and  the  decision  necessarily 
rests  on  the  competency  of  the  legis- 
lature to  so  enact,  the  court  must, 
in  the  exercise  of  its  solemn  duties, 
determine  whether  the  act  be  con- 
stitutional or  not ;  but  such  an  exer- 
cise of  power  is  the  ultimate  and 
supreme  function  of  courts.  It  is 
legitimate  only  in  the  last  resort, 
and  as  a  necessity  in  the  determina- 
tion of  real,  earnest,  and  vital  con- 
troversy between  individuals.  It  nev- 
er was  the  thought  that,  by  means 
of  a  friendly  suit,  a  party  beaten  in 
the  legislature  could  transfer  to  the 
courts  an  inquiry  as  to  the  consti- 
tutionality of  the  legislative  act." 

Much  stress  is  laid  upon  the  lan- 
guage contained  in  an  opinion  writ- 
ten by  Chief  Justice  Taney  in  Gor- 
don V.  United  States,  published  in 
the  appendix  to  117  U.  S.,  at  page 
697.  In  that  case  the  constitution- 
ality of  "An  Act  to  Amend  an  Act 
to  Establish  a  Court  for  the  Investi- 
gation of  Claims  against  the  United 
States"  was  considered.  The  act 
provided  for  an. appeal  to  the  Su- 
preme Court  from  certain  decrees  of 
the  court  of  claims,  and  further  pro- 
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vided  that,  after  final  allowance,  the 
claim  should  only  be  paid  after  an 
appropriation  therefor  should  be 
estimated  by  the  Secretary  of  the 
Treasury.  Chief  Justice  Taney 
comments  on  this,  saying :  "Wheth- 
er it  is  paid  or  not  does  not  depend 
on  the  decision  of  eithet*  court,  but 
upon  the  future  action  of  the  Secre- 
tary of  the  Treasury  and  of  Con- 
gress/' 

He  then  discusses  the  judicial 
power  of  the  Supreme  Court  as  an 
appellate  tribunal,  using  the  lan- 
guage quoted  in  the  majority  opin- 
ion. Following  the  last  quotation 
therefrom,  he  says :  "It  is  true  the 
act  speaks  of  the  judgment  or  decree 
of  this  court*.  But  all  that  the  court 
is  authorized  to  do  is  to  certify  its 
opinion  to  the  Secretary  of  the 
Treasury,  and  if  he  inserts  it  in  his 
estimates  and  Congress  sanctions  it 
by  an  appropriation,  it  is  then  to  be 
paid,  but  not  otherwise.  And  when 
the  Secretary  asks  for  this  appro- 
priation, the  propriety  of  the  esti- 
mate for  this  claim,  like  all  other 
estimates  of  the  Secretary,  will  be 
opened  to  debate,  and  whether  th6 
appropriation  will  be  made  or  not 
will  depend  upon  the  majority  of 
each  House.  The  real  and  ultimate 
judicial  power  will,  therefore,  be 
exercised  by  the  Legislative  Depart- 
ment, and  not  by  that  Department 
to  which  the  Constitution  has  con- 
fided it." 

He  then  refers  to  and  comments 
on  Haybum's  Case,  2  Dall.  409,  1  L. 
ed.  436,  and  United  States  v.  Fer- 
reira,  13  How.  40,  14  L.  ed.  42,  in 
which  the  court  declined  to  give  ad- 
visory opinions  to  the  Executive 
Department  subject  to  revision  by  it 
and  by  Congress.  A  careful  reading 
of  this  opinion  satisfies  me  that  it 
was  based  on  the  lack  of  finality  in 
the  conclusion  to  be  reached  and 
judgment  rendered  by  the  court, 
rather 'than  the  want  of  power  in 
the  court  to  enforce  obedience  to  its 
order.  This  view  is  emphasized  by 
the  opinion  rendered  by  Chief  Jus- 
tice Chase  (that  of  Chief  Justice 
Taney  not  having  been  filed),  17  L. 
ed.  921,    in  which  he  said:    "We 


think  that  the  authority  given  to  the 
head  of  an  Executive  Department 
by  necessary  implication  in  the  14th 
section  of  the  amended  Court  of 
Claims  Act,  to  revise  all  the  deci- 
sions of  that  court  requiring  pay- 
ment of  money,  denies  to  it  the  judi- 
cial power  from  the  exercise  of 
which  alone  appeals  can  be  taken  to 
this  court." 

It  may  be  observed  that  the  Su- 
preme Court  of  the  United  States 
has  frequently  rendered  judgments 
under  statutes  which  provided  for 
mere  declarations  of  rights.  In 
United  States  v.  Fossatt,  21  How. 
446,  16  L.  ed.  186,  the  appeal  re- 
viewed the  action  of  the  district 
court  for  the  northern  district  of 
California  in  confirming  a  grant  of 
certain  lands  to  Fossatt.  The  act 
(4  Stat,  at  L.  p.  52,  §  2,  chap.  173) 
required  the  courts,  "by  a  final  de- 
cree, to  settle  and  determine  the 
question  of  the  validity  of  the  title, 
according  to  the  law  of  nations,  the 
stipulations  of  any  treaty,  and  pro- 
ceedings under  the  same ;  the  several 
acts  of  Congress  in  relation  thereto ; 
and  the  laws  and  ordinances  of  the 
government  from  which  it  is  al- 
leged to  have  been  derived."  The 
courts  acted  under  this  statute, 
without  any  suggestion  that  the  de- 
cree defining  the  grant  and  confirm- 
ing the  title  of  the  patentee  was  not 
an  exercise  of  judicial  power. 

In  Smith  v.  Adams,  130  U.  S.  167, 
32  L.  ed.  895,  9  Sup.  Ct.  Rep.  566, 
an  act  of  the  territory  of  Dakota 
providing  for  the  designation  of 
county  seats,  and  making  the  deter- 
mination of  the  election  board  sub- 
ject to  review  in  the  courts,  was  sus- 
tained as  a  warranted  delegation  of 
judicial  power.  Mr.  Justice  Field, 
speaking  for  the  court,  after  holding 
that  the  designation  of  the  county 
seat  was  not  a  matter  itself  for  ju- 
dicial cognizance,  said:  "But  when 
the  law  .  .  .  left  the  designa- 
tion ...  to  the  voters  of  the 
county,  and  provided  that  the  validi- 
ty of  the  election  could  be  contested 
by  any  competent  elector  ...  be- 
fore the  district  court,  •  .  .  and 
that  the   validity   of   the   election 
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should  then  be  determined  by  the 
district  court,  the  designation  of  a 
county  seat  under  the  law  became 
the  subject  of  judicial  cognizance,  a 
case  or  controversy  arising  upon 
such  proceedings  being  taken  to 
which  the  judicial  power  of  the  ter- 
ritory attaches." 

He  further  says  that  by  the  terms 
"cases  and  controversies"  are  "in- 
tended the  claims  or  contentions  of 
litigants  brought  before  the  courts 
for  adjudication  by  regular  proceed- 
ings, established  for  the  protection 
or  enforcement  of  rights,  or  the  pre- 
vention, redress,  or  punishment  of 
wrongs." 

The  power  to  be  exercised  by  the 
court  of  claims  under  the  provisions 
of  the  Federal  Judicial  Code  (U.  S. 
Comp.  Stat.  §§  1171  et  seq.)  is  sim- 
ply declaratory  of  the  rights  of  the 
parties.  No  process  may  issue  for 
its  enforcement.  The  statute,  how- 
ever, declares:  "The  judgment  of 
said  court  or  of  the  Supreme  Court 
of  the  United  States,  to  which  an 
appeal  shall  lie,  as  in  other  cases,  as 
to  the  amount  due,  shall  be  binding 
and  conclusive  upon  the  parties."  5 
Fed.  Stat.  Anno.  2d  ed.  p.  682. 

It  further  provides  tiiat  the 
United  States  may  bring  action  to 
recover  the  amount  so  found  to  be 
due.  See  also  United  States  v.  Nye, 
21  How.  408,  16  L.  ed.  135 ;  United 
States  V.  Huertas,  8  Pet.  475,  8  L. 
ed.  1015 ;  United  States  v.  Clarke,  8 
Pet.  436,  8  L.  ed.  1001. 

Attention  may  be  called  to  many 
Michigan  statutes  in  which  the  ac- 
tion of  the  court  pursuant  thereto 
is  merely  declaratory  and  in  which 
no  enforceable  judgment  or  decree 
i«  provided  for:  Workmen's  Com- 
pensation Act  (2  Comp.  Laws  1915, 
§1 6423  et  seq.),  in  which  the  action 
of  the  board  is  reviewed  by  this 
court,  and  the  award  confirmed,  or 
the  board  directed  how  .to  proceed  un- 
der the  facts  as  found  by  it ;  1  Comp. 
Laws  1915,  f  §  2299  et  seq.,  in  which, 
on  appeal  from  the  action  of  the 
board  of  supervisors  in  refusing  to 
allow  a  claim  against  a  county,  the 
circuit  court  may  make  an  order  di- 
recting the  board  how  to  proceed; 
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act  providing  for  quieting  title  to 
real  estate  (3  Comp.  Laws  1915,  §§ 
12,371  et  seq.)  where  a  merely 
declaratory  decree  is  provided  for; 
act  providing  for  condemnation  of 
property  by  the  state  (1  Comp. 
Laws  1915,  §§  349  et  seq.)  and  by 
certain  corporations  (1  Comp.  Laws 
1915,  §§  353  et  seq.) ;  act  providing 
for  appeal  from  action  of  commis- 
sioners on  claims  appointed  by  the 
probate  court  (3  Comp.  Laws  1915, 
§§  14,145  et  seq.) ;  act  permitting 
appeal  from  rate  fixed  by  public 
utilities  commission  (Act  No.  419, 
Public  Acts  of  1919) ;  act  requiring 
circuit  judges  to  allow  the  accounts 
of  expenses  and  fees  of  coroners  in 
holding  inquests  (3  Comp.  Laws 
1915,  §  15,655) ;  act  providing  that 
probate  judges  shall  fix  and  deter- 
mine the  amount  of  inheritance  or 
succession  taxes  (3  Comp.  Laws 
1915,  §  14,533). 

The  length  of  this  opinion  seems 
to  forbid  a  reference  to  statutes  of 
other  states  in  addition  to  those  re- 
ferred to  by  Mr.  Justice  Fellows, 
We  call  attention  to  but  one.  Sec- 
tion 2352  of  the  Wisconsin  Statutes 
provides:  "When  the  validity  of 
any  marriage  shall  be  denied  or 
doubted  by  either  of  the  parties,  the 
other  party  may  commence  an  action 
to  affirm  the  marriage,  and  the  judg- 
ment in  such  action  shall  declare 
such  marriage  valid  or  annul  the 
same,  and  be  conclusive  upon  all  per- 
sons concerned." 

Proceedings  under  this  act  were 
had  in  Kitzman  v.  Werner,  167  Wis. 
308,  166  N.  W.  792,  and  the  mar- 
riage  there  called  in  question  was 
annulled. 

It  may  be  noted  that  "a  bill  to 
authorize  the  Federal  courts*  of  the 
United  States  to  render  declaratoiy 
judgments"  is  now  pending  before 
the  Committee  on  the  Judiciary  of 
the  United  States  Senate.  An  in- 
teresting and  instructive  brief  pre- 
pared by  Professor  Borchard  of 
Yale  University,  in  support  of  such 
legislation,  has  been  filed  with  the 
committee.  This,  and  the  able 
article  written  by  Professor  Sunder- 
land of  the  University  of  Michigan 
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(Am.  L.  Rev.  March-April,  1920), 
are  worthy  of  careful  study  by  those 
interested  in  this  class  of  legislation. 
The  claim  made  by  these  writers 
that  a  declaration  of  reciprocal 
rights  will,  in  most  cases,  suffice  to 
insure  obedience  thereto,  would 
seem  to  be  well  founded.  But,  as 
pointed  out  by  them,  should  the  los- 
ing party  prove  recalcitrant,  an  en- 
forceable judgment  may  easily  be 
procured;  the  matters  in  dispute 
being  res  judicata. 

The  act  in  question  is  substantial- 
ly a  combination  of  Order  No.  25, 
Rule  5,  of  the  English  Court  Rules, 
adopted  in  1883,  and  Order  No.  54a, 
Rule  1,  of  such  rules,  adopted  in 
1893,  As  that  country  has  no  writ- 
ten constitution  in  which  the  powers 
of  the  several  departments  of  gov- 
ernment are  limited  and  defined,  the 
fact  that  its  courts  have  proceeded 
under  these  rules  for  many  years 
without  any  question  having  been 
raised  as  to  the  duties  performed 
being  nonjudicial  has  no  controlling 
effect  in  this  decision.  It  is,  how- 
ever, worthy  of  note  that  so  many 
eminent  English  jurists  have  com- 
mended the  wisdom  of  such  pro- 
cedure. We  append  a  list  of  a  few 
of  the  cases  disposed  of  by  those 
courts,  an  examination  of  which  will 
indicate  the  class  of  cases  likely  to 
be  presented  under  this  statute. 
Smith  V.  Becker  [1916]  2  Ch.  86, 
8  B.  R.  C.  432,  84  L.  J.  Ch.  N.  S. 
865,  112  L.  T.  N.  S.  914,  31  Times 
L.  R.  151 ;  Loresy  v.  Pahner  [1916] 
2  Ch.  233,  85  L.  J.  Ch.  N.  S.  481, 114 
L.  T.  N.  S.  1033;  Cassel  v.  Inglis 
[1916]  2  Ch.  211,  85  L.  J.  Ch.  N.  S. 
569,  114  L.  T.  N.  S.  935,  32  Times 
L.  R.  555;  Williams,  H.  &  Co.  v. 
Paget  [1917]  86  L.  J.  Ch.  N.  S.  287 ; 
H.  Newsum  &  Co.  v.  Bradley  [1917] 
86  L.  J.  K.  B.  N.  S.  1238 ;  Cyclists' 
Touring  Club  v.  Hopkinson  [1909] 
101  L.  T.  N.  S.  848 ;  Jenkins  v.  Price 
[1907]  2  Ch.  229,  76  L.  J.  Ch.  N.  S. 
507,  23  Times  L.  R.  608 ;  Guaranty 
Trust  Co.  V.  Hannay  [1915]  2  K. 
B.  536,  ante,  1,  [1915]  W.  N.  131, 
84  L.  J.  K.  B.  N.  S.  1465,  113  L.  T. 
N.  S.  101. 

The  test  to  be  applied,  in  my  opin- 


ion, is:  Will  the  judgment  or  de- 
cree of  the  court  settle  for  all  time 
the  rights  of  the  parties  in  the  mat- 
ter presented?  A  reading  of  the 
authorities  cited  by  Mr.  Justice  Fel- 
lows will,  I  believe,  reveal  the  fact 
that  the  determination  of  that  ques- 
tion, as  applied  to  the  facts  in  each 
particular  case,  was  decisive  of  the 
conclusion  reached  therein.  I  have 
been  unable  to  find  any  case  in 
which  the  refusal  of  the  court  to  act 
was  necessarily  based  on  its  inabili- 
ty to  enforce  obedience  to  its  judg- 
ment or  decree.  While  the  opinions 
in  many  cases  refer  to  such  want  of 
power,  the  language  so  employed 
will,  I  think,  always  be  found  to  fol- 
low that  in  which  the  court  finds  a 
lack  of  finality  in  the  judgment 
sought. 

Herein  lies  the  distinction  be- 
tween declaratory  judgments  and 
moot  cases,  or  advisory  opinions. 
The  declaratory  judgment  is  a  final 
one,  forever  binding  on  the  parties 
on  the  issues  presented.  The  deci- 
sion of  a  moot  case  is  mere  dictum, 
as  no  rights  are  affected  thereby, 
while  an  advisory  opinion  is  but 
an  expression  of  the  law  as  applied 
to  certain  facts  not  necessarily  in 
dispute,  and  can  have  no  binding 
effect  on  any  future  litigation  be- 
tween interested  parties. 

An  examination  of  the  Michigan 
cases  cited,  but  not  quoted  from,  will 
show  that  in  all  but  two  of  them 
purely  moot  questions  were  present- 
ed, and  in  these  two,  where  relief 
was  sought  by  injunction  to  restrain 
the  removal  of  personal  property,  it 
appeared  that  such  removal  had 
been  had  before  the  hearing. 

We  are  not  at  this  time  called  up- 
on to  specify  the  particular  classes 
of  cases  which  may  be  brought  im- 
der  this  act.  The  English  courts 
have  many  times  refused  to  nuike 
declarations  sought  under  their 
rules,  and  have  said  that  "such  ju- 
risdiction will  be  exercised  with 
great  caution."  Austen  v,  Collins 
(1886)  54  L.  T.  N.  S.  903.  This 
court  may,  if  it  appears  judicious 
to  do  so,  under  its  general  au- 
thority  to   make    rules    governing: 
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practice,  point  out  the  character  of 
the  matters  to  which  the  act  shall 
apply. 

By  this  act  the  state  is  attempting 
to  afford  its  citizens  relief  from  the 
uncertainty  and  insecurity  attend- 
ant upon  controversies  over  legal 
rights,  without  requiring  one  of  tiie 
parties  interested  to  so  invade  the 
rights  asserted  by  the  other  as  to 
entitle  him  to  begin  suit  therefor. 
The  judgment  rendered  operates  as 
res  judicata,  and  binds  the  parties 
and  tiieir  privies  in  the  same  man- 
ner as  other  final  j  udgments.  Should 
it  become  necessary,  an  enforceable 
judgment  or  decree  may  afterwards 
be  obtained. 

While  of  the  opinion  that  the  act 
is  constitutional,  irrespective  of  the 
lack  of  power  conferred  on  the  court 
to  enforce  obedience  to  its  judgment, 
order,  or  decree,  it  should  not  be 
overlooked  that  §  3  provides  for  the 
granting  of  such  further  relief;  in 
other  words,  if  the  parties  be  gov- 
erned by.  the  determination  of  their 
legal  rights,  as  announced,  and  each 
thereafter  avoid  interference  with 
the  ascertained  rights  of  the  other, 
well  and  good ;  if  not,  on  application 
and  notice,  the  court  may  compel 
obedience  thereto  by  any  lawful 
process. 

In  my  opinion,  the  duties  imposed 
on  the  courts  by  this  act  are  within 
their  judicial  power,  and  in  no  way 
contravene  any  of  the  constitutional 
safeguards  by  which  the  several  de- 
partments of  government  are  sur- 
rounded. 

Does  the  bill  of  complaint  present 
a  case  within  the  purview  of  the 
act? 

Section  1  of  Act  No.  361,  Public 
Acts  of  1919,  provides:  "No  per- 
son, firm,  corporation  or  municipali- 
ty operating  any  street  or  inter- 
urban  railway  in  the  state  of  Mich- 
igan shall  require  any  motorman  or 
conductor  on  any  street  car  or  cars 
to  work  more  than  six  days  in  any 
consecutive  seven  days  of  twenty- 
four  hours  each,  except  in  case  of 
any  emergency  which  would  result 
ia  serious  loss,  damage  or  impair- 
ment of  service,  in  which  case,  dur- 


ing the  continuance  of  the  emer- 
gency, the  provisions  requiring  a 
six-day  service  may  be  suspended 
by  the  department  head  or  proper 
subordinate  in  whose  department 
the  emergency  shall  have  arisen." 

The  bill  of  complaint  alleges,  in 
substance,  that  the  plaintiff  is  an 
employee  of  the  defendant  railway 
company;  that  the  business  of  the 
company  necessitates  the  operation 
of  its  cars  for  seven  days  each  week ; 
that  the  defendant  railway  com- 
pany, in  1918,  entered  into  an  agree- 
ment with  the  intervening  defend- 
ant, Division  No.  836,  Amalgamated 
Association  of  Street  and  Electric 
Railway  Employees  of  America, 
wherein  it  agreed  on  a  schedule  of 
wages  for  its  members  when  em- 
ployed by  the  defendant  railway 
company;  that  said  agreement  con- 
tained a  provision  that  "any  and  all 
disputes  that  may  or  do  develop  re- 
lating to  the  employment  services  of 
any  employees,  or  violations  or  al- 
leged violations  of  the  company's  . 
orders,  rules,  and  regulations,  or  re- 
lating to  penalties  applied  by  the 
company  on  account  thereof,"  should 
be  submitted  to  arbitration;  that  a 
controversy  arose  between  the  de- 
fendants as  to  whether  or  not,  under 
the  provisions  of  Act  No.  361,  Pub- 
lic Acts  of  1919,  the  defendant  rail- 
way company  could  lawfully  permit 
its  employees  to  work  more  than  six 
out  of  any  seven  consecutive  days, 
and  the  same  was  submitted  to  ar- 
bitration as  provided  for  in  said 
agreement  that  the  board  of  arbitra- 
tion decided  that  the  railway  com- 
pany could  not  lawfully  do  so;  that 
by  reason  of  such  agreement  and 
award  of  the  board  of  arbitration 
the  defendant  company  refuses  to 
permit  plaintiff  and  other  employees, 
who  are  not  members  of  the  defend- 
ant association,  to  labor  more  than 
six  out  of  any  seven  consecutive 
days,  though  they  desire  to  do  so, 
and  the  defendant  company  would  so 
employ  them  were  it  not  for  the  con- 
struction placed  on  said  act  by  said 
arbitration  board,  and  that  plaintiff 
and  other  employees  not  members  of 
the  defendant  association  are  ''de- 
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prived  of  their  right  and  privilege 
to  employ  their  time  as  they  desire," 
by  reason  thereof.  The  prayer  of 
the  bill  is  that  the  court  make  a  bind- 
ing declaration,  under  the  provisions 
of  said  Act  150,  "as  to  whether  the 
said  defendant  [railway  company] 
may  lawfully  permit  plaintiff  and  its 
other  employees,  .who  so  desire,  to 
work  more  than  six  days  in  any  one 
week  without  regard  to  the  emer-^ 
gencies  mentioned  in  said  act  [No. 
361]." 

The  association,  while  not  made  a 
party  defendant,  has  intervened  and 
prosecutes  this  appeal  from  a  decree 
declaring  that  under  Act  No.  361  it 
is  not  unlawful  for  the  railway  com- 
pany to  "permit  and  allow"  the 
plaintiff  or  others  of  its  employees 
to  work  more  than  six  in  any  seven 
consecutive  days. 

As  before  stated,  to  entitle  a  party 
to  ask  for  a  declaration  of  rights 
under  Act  No.  150,  it  must  appear 
that  there  is  an  actual  con- 
crete controversy,  a  bona  fide  con- 
test, over  asserted,  existing  legal 
rights,  between  him  and  the  defend- 


ant. The  plaintiff  has  no  legal  right 
to  demand  emplo3rment  from  the 
railway  company,  nor  is  such  com- 
pany under  any  legal  obligation  to 
furnish  him  such  employment.  Un- 
der the  decree  rendered,  should  the 
company  decline  to  employ  plaintiff 
additional  hours  as  requested  by 
him,  it  could  not  be  compelled  to  do 
so.  The  bill  alleges  that  the  only 
reason  it  does  not  is  because  of  its 
agreement  with  the  association  and 
the  award  made  pursuant  thereto. 
The  purpose  of  this  proceeding  is  to 
secure  a  construction  of  Act  No.  361 
different  from  that  placed  upon  it  by 
the  board  in  the  arbitration  pro- 
ceedings had  between  the  two  de- 
fendants, and  thus  obtain  a  modifi- 
cation of  the  terms  of  such  agree- 
ment. The  plaintiff,  not  being  a 
party  thereto,  and  having  no  legal 
rights  dependent  thereon,  is  not  en- 
titled to  ask  the  court  to  make  any 
declaration  relative  thereto. 

The  bill  of  complaint  will  be  dis- 
missed, with  costs  to  the  association, 
against  plaintiff  and  the  railway 
company. 
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/.  In  general;  scope. 

This  annotation  does  not  include 
the  question  as  to  the  constitutional- 
ity of  statutory  provisions  requiring 
courts  to  give  to  designated  officials, 
or  to  the  legislature,  opinions  as  to 
the  validity  of  statutes  or  other  mat- 
ters of  public  interest,  since  such 
opinions  are  clearly  advisory,  and  dis- 
tinguishable from  declaratory  judg- 
ments, which,  as  subsequently  shown, 
are  res  judicata. 

The  common-law  conception  of 
courts  was  that  they  were  a  branch  of 
the  government,  created  to  redress 
private  wrongs  and  punish  the  com- 
mission of  crimes  and. misdemeanors. 
As  to  civil  matters,  the  purpose  was 
exclusively  corrective  or  investitive. 
The  courts  took  no  official  interest  in 
the  afl^irs  of  civil  life  until  one  per- 
son had  wronged  another.  Then  the 
object  was  to  give  relief  for  the  injury 
inflicted.  To  paraphrase:  There 
must  have  been  some  violation  of  per- 
sonal or  private  rights,  or  a  wrongful 
injury  to  a  person,  before  the  courts 
would  take  judicial  cognizance  of  con- 
troversies between  persons.  This  re- 
mains the  usual  practice  in  this 
country;  but,  as  hereinafter  more 
specifically  pointed  out,  in  many,  if 
not  most,  of  the  civilized  lands,  it  is 
now  recognized  to  be  one  of  the  func- 
tions of  the  courts  to  give  relief  of 
two  characters,  which  may  in  a  gen- 
eral way  be  described  as  (1)  declar- 
atory, (2)  corrective.  The  latter  is 
the  character  of  relief  already  re- 
ferred to.  The  former  is  the  subject 
of  this  annotation. 

It.  DiHttnction  between  declaratory  or^ 
dern  or  judgments,  and  judgments 
giving  comtequential  relief. 

Under  the  present  practice  in  this 
country  the  court  generally  confines 
itself  to  the  granting  of  consequential 
relief,  although  in  certain  classes  of 
cases  relief  in  some  respects  resem- 
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j.  Private  associations  and  corpora- 
tions, 87. 
k.  Public  authorities,  87. 
1.  Easements,  90. 
m.  Taxation,  90. 
n.  Miscellaneous,  91. 

bling  declaratory  orders  is  given,  as, 
for  example,  in  the  construction  of 
wills  and  instructions  as  to  the  man- 
agement of  estates  and  other  trusts. 
So,  also,  on  a  bill  of  interpleader,  the 
ownership  of  property  or  funds  in  the 
custody  of  a  third  person  will  be  de- 
termined, and  in  a  few  cases,  as  here- 
inafter shown,  occasionally  judgments 
have  been  rendered  which  are  declar- 
atory in  character.  And  in  a  few 
jurisdictions  judgments  are  given  of 
an  advisory  charHcter. 

As  a  rule,  however,  the  present 
scope  of  judicial  functions  is  curative 
rather  than  declaratory,  the  apparent- 
ly fixed  idea  as  to  the  proper  office  of 
judicial  machinery  being  to  redress 
wrongs.  In  this  regard,  in  matters 
not  involving  intent  and  good  faith, 
the  ignorance  of  the  wrongdoer  is  im- 
material, it  being  the  conclusive  pre- 
sumption of  the  law  that  every  person 
knows^  in  effect,  how  a  contract  or 
other  written  instrument  will  be  con- 
strued, and  whether  or  not  it  is  valid 
or  invalid.  Every  person  is  likewise 
conclusively  presumed  to  know  how 
the  court  will  construe  a  statute,  or 
hold  as  to  its  validity,  and  this,  not- 
withstanding that  the  actual  hold- 
ing of  the  court  in  the  construction 
of  contracts,  or  other  written  in- 
struments, and  statutes,  will  frequent- 
ly be  by  a  bare  majority.  Except  in 
the  few  instances  subsequently  re- 
ferred to,  where  the  rule  is  not 
changed  by  statute  the  courts  have 
generally  refused  to  assume  jurisdic- 
tion in  actions  to  determine  the  rights 
of  the  parties  under  contracts  or  oth- 
er written  instruments,  or  to  construe 
or  determine  the  validity  of  statutes, 
unless  the  controversy  arose  out  of 
the  breach  ol*  violation  thereof. 

It  is  apparent  that  in  thus  restrict- 
ing the  functions  of  the  court,  its  use- 
fulness to  the  people  at  large,  whose 
servant  it  is,  has  not  covered  as  wide 
a   field  as  modern  conditions   would 
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seem  urgently  to  demand.  In  this  re- 
gard, even  though  it  be  conceded  that 
merely  advisory  judgments  are  so 
objectionable,  and  subject  to  such 
abuse  in  the  use  thereof,  as  to  justify 
the  court  in  refusing  to  take  jurisdic- 
tion in  actions  seeking  declarations  of 
that  character,  it  does  not  follow  that 
there  does  not  remain  a  wide  field  for 
the  extension  of  the  present  practice 
to  matters  in  which  it  is  reasonably 
clear  that  the  court  would  be  exercis- 
ing a  judicial  function,  and  would  be 
rendering  a  binding  judgment  in  mat- 
ters in  which  such  judgment  would 
be  of  great  usefulness  and  value, 
especially  in  commercial  life. 

The  real  value  of  judgments  declar- 
atory of  the  rights  of  the  parties  to 
a  contract,  or  other  instrument,  which 
is  a  subject  of  controversy  between 
them,  is  that  the  proceeding  for  such 
a  judgment  is  an  expeditious  and  in- 
formal method  of  securing  a  binding 
judgment,  settling  the  matter  in  con- 
troversy without  either  of  the  parties 
being  obliged  to  assume  the  responsi- 
bility of  acting  upon  his  own  view  of 
his  rights, — a  view  which  may  subse- 
quently be  adjudged  to  be  erroneous, 
with  the  result  that  he  is  character- 
ized as  a  wrongdoer,  entailing  upon 
him  consequences  which  are  frequent- 
ly disastrous, — whereas  a  declaratory 
judgment  in  respect  of  the  contract 
or  instrument  in  question,  even 
though  adverse  to  the  contention  of 
one  of  the  parties,  if  made  prior  to  a 
breach  or  violation,  would  seldom,  if 
ever,  have  so  disastrous  a  result. 

In  view  of  the  practical  value  to 
the  citizen  of  having  an  expeditious 
judicial  construction  of  an  instrument 
which  is  a  matter  of  controversy  be- 
tween the  parties  thereto,  without 
undue  expense,  and  at  a  time  when  the 
effect  of  an  adverse  decision  is  not 
likely  to  prove  disastrous,  there  is 
little  weight  to  be  attached  to  the  ob- 
jection that  the  effect  of  this  innova- 
tion to  the  present  practice  will  be  to 
overwhelm  the  courts  with  cases. 
Indeed,  experience  in  England  would 
indicate  that  this  fear  is  largely 
groundless.  It  may  be  conceded  that 
the  result  of  this  practice  would 
enable  lawyers,  instead  of  assuming 


the  responsibility  of  advising  as  to 
the  construction  of  a  contract  or  in- 
strument, to  secure,  by  an  informal 
proceeding,  a  judicial  construction  of 
it,  and  naturally  this  would  be  the 
general  mode  of  procedure  whenever 
a  lawyer  was  consulted  as  to  the  con- 
struction of  an  instrument  as  to  which 
the  parties  disagreed.  But  to  secure 
a  judicial  construction  of  the  in* 
strument  would  be  an  informal  and 
expeditious  proceeding.  In  England, 
applications  fof  declaratory  relief  are 
frequently  disposed  of  about  as  in- 
formally as  are  motions  in  American 
practice;  and  this  manner  of  proce- 
dure enables  the  trial  court  to  dispose 
of  them  more  rapidly  than  ordinary 
cases;  and  the  order  or  judgment  is 
more  likely  to  be  accepted  by  the  par- 
ties without  appeal  than  is  true  of 
cases  involving  consequential  relief. 

In  this  regard,  it  may  be  suggested 
that  the  apprehension  of  the  majority 
in  Anway  v.  Grand  Rapids  R.  Ck).  (re- 
ported herewith)  ante^  26,  that  the 
courts  might  be  overwhelmed  with 
cases  if  the  statute  were  upheld  and 
given  effect,  was  perhaps  due,  in  a 
measure  at  least,  to  its  apparent  as- 
sumption that  the  act  had  a  wider 
scope  than  the  English  act,  and  orders 
of  the  court  upon  which  it  was  mod- 
eled have  been  given  by  the  English 
courts.  Indeed,  as  pointed  out  by  the 
dissenting  opinion,  the  Michigan  case 
does  not,  upon  its  facts,  seem  to.  fall 
within  the  scope  of  the  act,  since  there 
were  no  existing  contractual  relations 
between  the  parties,  and  they  had  not 
placed  themselves  in  any  relation  up- 
on which  the  Hours  of  Labor  Statute, 
in  any  view  of  it,  could  operate.  As 
shown  by  the  majority  opinion,  the 
plaintiff  merely  asked  the  court  to  ad- 
vise him  whether  the  defendant  would 
violate  the  provisions  of  the  Hours  of 
Labor  Statute,  if  it  should,  in  the 
future,  permit  the  plaintiff  to  work 
more  than  six  days  in  consecutive  sev- 
en days;  and  consequently  no  deci- 
sion rendered  in  the  case  would  have 
been  binding  upon  the  parties.  As 
pointed  out  in  the  dissenting  opinion, 
and  as  hereinafter  shown  by  the  an- 
notation, the  statute  in  relation  to 
declaratory  orders  or  judgments  can- 
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not  be  invoked,  unless  a  situation  is 
presented  in  which  a  jud^nnent  or  or- 
der can  operate  as  res  judicata.  In 
this  respect  the  statute  differs  from 
one  which  merely  authorizes  an  advi- 
sory opinion. 

That  the  Michigan  case,  upon  its 
facts»  did  not  fall  within  the  opera- 
tion of  the  statute  in  relation  to 
declaratory  orders  or  judgments,  will 
also  be  apparent,  if  it  be  assumed,  for 
the  sake  of  the  point,  that  the  defend- 
ant had  not  consented  to  the  court's 
assuming  jurisdiction, — ^and  jurisdic- 
tion of  the  subject-matter  cannot  be 
enlarged  by  consent.  Upon  that  as*- 
sumption  there  would  be  presented  a 
case  to  which  one  is  made  a  party 
against  his  will,  merely  upon  the 
ground  that  he  is  willing  to  contract 
with  the  plaintiff  if  the  statute  in 
question  does  not  make  such  a  con- 
tract illegal.  It  is  obvious  that  it 
never  could  have  been  intended  by 
the  statute  to  authorize  one  party  to 
bring  another  into  court,  merely  upon 
the  ground  that  the  parties  might  in 
the  future  enter  into  a  contract  which 
would  be  within  the  operation  of  the 
statute,  the  construction  of  which  is 
sought  for. 

It  may  be  observed  that,  apparently 
influenced  by  the  decision  of  the 
Michigan  court  in  the  Anway  Case, 
the  legislature  of  Kansas,  in  framing 
a  Declaratory  Judgment  Act,  has  at- 
tempted to  obviate  the  objections  made 
by  the  Michigan  court,  by  expressly 
providing  that  declaratory  relief  shall 
be  given  in  courts  of  record  of  Kansas 
in  ''actual  controversies"  as  to  which 
the  parties  are  adversely  interested. 
Provisions  are  also  made  for  the  en- 
forcement of  these  declaratory  judg- 
ments. As  pointed  out  herein,  the 
English  acts  and  orders  providing  for 
declaratory  judgments,  and  upon 
which  the  Michigan  act  was  modeled, 
while  not  using  the  term  "actual  con- 
troversies," have  nevertheless  been 
construed  as  applicable  only  to  "ac- 
tual controversies."  The  term,  how- 
ever, as  herein  shown,  has  been  given 
a,  broad  construction  by  the  English 
courts,  though  not  broad  enough  to 
cover  a  situation  such  as  that  present- 
ed in  the   Michigan   case.     Its   use, 


without  interpretation  or  explanation 
by  the  Kansas  legislature  to  indicate 
that  jurisdiction  is  to  be  limited  to 
actual  controversies,  as  distinguished 
from  moot  cases  and  advisory  judg- 
ments, may  perhaps  result  in  forcing 
the  court  to  the  other  extreme  of 
holding  that  jurisdiction  is  thereby 
limited  to  cases  in  which  it  appears 
that  the  plaintiff  will  at  some  future 
time  be  entitled  to  consequential  re- 
lief, although  such  relief  is  not,  and 
at  the  time  of  the  action  could  not, 
be  claimed.  This  was  the  result  of 
the  first  attempt  to  establish  this 
practice  in  England.  The  Kansas 
statute  is  stated  at  length  Ihfra,  III.  a. 

The  question  of  advisability  of  a 
change  in  the  practice  of  American 
courts  which  will  permit  the  court 
to  assume  jurisdiction  to  make  declar- 
atory orders,  or  judgments,  has  been 
the  subject  of  considerable  discussion 
in  legal  magazines.  Among  such  the 
following  are  referred  to :  52  Chicago 
Leg.  News.  91,  96;  88  Cent.  L.  J.  6,  263, 
273;  53  Am.  L.  Rev.  161,  170;  13 
Harvard  L.  Rev.  358;  16  Mich.  L.  Rev. 
69;  5  Va.  L.  Reg.  N.  S.  189,  194;  28 
Yale  L.  J.  1,  105;  29  Yale  L.  J.  120, 
347,  545,  908.  And  see  reference  to 
the  decision  of  the  Michigan  supreme 
court  in  Anway  v.  Grand  Rapids  R. 
Co.  (reported  herewith)  ante,  26,  in 
19  Mich.  L.  Rev.  86.  See  also  91  Cent. 
L.  J.  264.  The  Michigan  decision  is 
also  the  subject  of  comment  in  the 
November  edition  of  the  American  Bar 
Association  Journal,  p.  145. 

In  this  connection,  it  is  also  to  be 
noted  that,  at  the  last  annual  meeting 
of  the  American  Bar  Association,  that 
body  went  on  record  as  favoring  con- 
gressional action  giving  the  Federal 
courts  power  to  make  binding  declara- 
tions of  rights,  whether  or  not  conse- 
quential relief  is  or  could  be  claimed 
at  thef  time. 

III.  D^claratoi*y  orders  or  judgments, 

a.  In  general. 

In  1852,  by  act  of  Parliament  15  & 
16  Vict.  chap.  86,  it  was  provided  "that 
no  suit  .  .  .  shall  be  open  to  ob- 
jection on  the  ground  that  a  merely 
declaratory  decree  or  order  is  sought 
thereby,  and  it  shall  be  lawful  for  the 
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court  to  make  binding  declarations  of 
right  without  granting  consequential 
relief/'  This  provision  was  given 
jrather  a  narrow  interpretation  by  the 
court,  and  was  construed  to  mean  that 
such  a  judgment  could  not  be  given 
unless  consequential  relief  might  also 
be  given,  even  though  in  fact  it  was 
not  given.  In  1883,  a  court  order  was 
made  (Order  xxv.  r.  5)  which  pro- 
Tided  that  "no  action  or  proceeding 
shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory 
Judgment  or  order  is  sought  thereby, 
and  the  court  may  make  binding  dec- 
larations of  right  whether  any  con- 
sequential 1-elief  is  or  could  be  claimed 
or  not."  This  order  was  construed  to 
introduce  a  considerable  extension  in 
the  practice  previously  existing,  and 
to  enable  the  court  to  make  a  declara- 
tion, irrespective  of  whether  conse- 
quential relief  could  be  claimed  or 
not.  By  Order  Liv.a,  of  the  supreme 
court  rules  promulgated  in  1893,  it 
was  provided  that  the  court  of  chan- 
cery shall  have  the  power  to  make 
declarations  of  the  rights  of  the  per- 
sons interested  in  deeds,  wills,  or 
other  instruments,  and  the  matter 
may  be  brought  before  the  court  by 
an  originating  summons.  It  may 
direct  any  person  interested  to  be 
served  and  brought  in.  These  are  the 
principal  acts  and  orders  upon  which 
rests  the  power  of  the  English  courts 
to  render  declaratory  orders  and  judg- 
ments. 

The  effect  of  these  orders  is  to  give 
the  individual  an  additional  means  of 
protecting  a  property  or  contract 
right.  The  provision  as  to  grant- 
ing this  kind  of  relief,  being  in 
form  directory,  the  court  exercises  its 
discretion  in  this  regard;. and  hence 
requires  a  showing  that  the  order  or 
judgment  is  necessary  because  of  an 
actual  controversy  between  the  par- 
ties as  to  the  construction  or  validity 
of  an  instrument  or  statute,  and  the 
danger  of  a  resultant  loss  unless  the 
rights  to  the  parties  thereunder  are 
determined.  The  fact  that  the  relief 
given  is  not  coercive  in  character  is 
held  not  to  be  a  jurisdictional  objec- 
tion. The  statute  passed  upon  in  An- 
-WAY  V.  Grand  Rapids  R.  Co.  (reported 


herewith)  ante,  26,  is  in  effect  sim- 
ilar to  the  acts  and  orders  now  con- 
trolling the  English  and  Canadian 
practice. 

In  this  connection,  attention  is 
called  to  an  act  of  the  legislature  of 
Kansas  which  provides  as  follows: 

''Section  1.  In  cases  of  actual  con- 
troversy, courts  of  record,  within  the 
scope  of  their  respective  jurisdictions, 
shall  have  power  to  make  bindinsr 
adjudications  of  right,  whether  or  not 
consequential  relief  is,  or  at  the  time 
could  be,  claimed,  and  no  action  or 
proceeding  shall  be  open  to  objection 
on  the  ground  that  a  judgment  or  or- 
der merely  declaratory  of  right  is 
prayed  for.  Controversies  involving: 
the  interpretations  of  deeds,  wills, 
other  instruments  of  writing,  statutes, 
municipal  ordinances,  and  other  gov- 
ernmental regulations,  may  be  so  de- 
termined, and  this  enumeration  does 
not  exclude  other  instances  of  actual 
antagonistic  assertion  and  denial  of 
right. 

''Section  2.  Declaratory  judgments 
may  be  obtained  and  reviewed  as  other 
judgments,  according  tb  the  Code  of 
Civil  Procedure. 

"Section  3.  Further  relief  based  on 
a  declaratory  judgment  may  be  grant- 
ed whenever  necessary  or  proper. 
The  application  shall  be  by  petition 
to  a  court  having  jurisdiction  to  grant 
the  relief.  If  the  application  be 
deemed  sufficient,  the  court  shall,  on 
reasonable  notice,  require  any  adverse 
party  whose  rights  have  been  adju- 
dicated by  the  declaration  of  right,  to 
show  cause  why  further  relief  should 
not  be  granted  forthwith. 

"Section  4.  When  a  declaration  of 
right  or  the  granting  of  further  re- 
lief based  thereon  shall  involve  the 
determination  of  issues  of  fact  triable 
by  a  jury,  such  issues  may  be  submit- 
ted to  a  jury  in  the  form  of  interrog- 
atories, with  proper  instructions  by 
the  court,  whether  a  general  verdict 
be  required  or  not. 

"Section  5.  The  parties  to  a  pro- 
ceeding to  obtain  a  declaratory  judg- 
ment may  stipulate  with  reference  to 
the  allowance  of  costs,  and  in  the  ab- 
sence of  such  stipulation  the  court 
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may  make  such  an  award  of  costs  as 
may  seem  equitable  and  just. 

"Section  6.  This  act  is  declared  to 
be  remedial;  its  purpose  is  to  afford 
relief  from  the  uncertainty  and  in- 
security attendant  upon  controversies 
over  legal  rights,  without  requiring 
one  of  the  parties  interested  so  to  in- 
vade the  rights  asserted  by  the  other 
as  to  entitle  him  to  maintain  an  or- 
dinary action  therefor;  and  it  is  to 
be  liberally  interpreted  and  adminis- 
tered, with  a  view  to  making  the  courts 
more  serviceable  to  the  people." 

For  remarks  as  to  this  statute,  see 
supra,  II. 

d.  ConHtitutionality      of     statutes      per* 
niitting  declaratory  judgments, 

1,  In  general. 

The  constitutionality  of  statutes  im- 
posing jurisdiction  upon  courts  to 
render  declaratory  judgments  has  not 
been  directly  presented  to  the  Amer- 
ican courts  in  its  broad  aspect,  in  any 
case  except  Anway  v.  Grand  Rapids 
R.  Go.  (reported  herewith)  ante,  26, 
although  certain  decisions  by  the  Fed- 
eral Supreme  Gourt  will  be  hereafter 
referred  to  and  distinguished  upon 
the  ground  that  they  involved  at- 
tempts to  require  the  courts  to  give 
opinions  or  judgments  which  would 
not  be  res  judicata,  being  merely  ad- 
visory. Indeed,  as  already  suggest- 
ed, the  facts  in  the  Michigan  case 
place  that  case  in  the  same  category. 
The  majority  of  the  court,  however, 
disposed  of  the  case  on  the  broad 
ground  that  the  statute  was  unconsti- 
tutional because  undertaking  to  im- 
pose upon  the  court  the  duty  of  per- 
forming nonjudicial  functions  and 
rendering  judgments  which  could  not 
be  made  effective. 

This  decision,  therefore,  raises  the 
question  whether  "or  not  a  provision 
of  this  character  undertakes  to  im- 
pose upon  the  courts  jurisdiction  to 
exercise  a  nonjudicial  function.  In 
this  regard,  it  is  to  be  observed  that, 
even  conceding  the  legislature  is  with- 
oat  power  to  require  courts  to  exer- 
cise a  nonjudicial  function,  it  does 
not  follow  that  a  judgment  declar- 
atory of  the  rights  of  the  parties  to  a 
ocmtract   or   other    instrument,    ren- 


dered in  a  proceeding  to  which  they 
are  parties,,  would  not  be  rendered  in 
the  exercise  of  a  judicial  function  of 
the  court,  or  that  it  would  not  be  with- 
in the  power  of  the  legislature  to  im- 
pose jurisdiction  over  actions  to  se- 
cure such  a  judgment. 

Upon  this  point  it  is  to  be  observed 
that  laws  permitting  actions  to  secure 
a  judgment,  or  declaration,  in  actual 
controversies  over  the  rights  of  the 
parties  under  contracts  and  other  in- 
struments, or  under  statute  (requir- 
ing an  interpretation  of  the  statute, 
or  a  holding  as  to  its  validity),  while 
amounting  to  an  innovation  in  the 
present  practice,  nevertheless  do  not 
impose  upon  the  court  the  duty  of  ex- 
ercising any  function  inconsistent 
with  the  burdens  and  powers  lawful- 
ly imposed  upon  the  judicial  branch 
of  government.  Moreover,  there  is  no 
inherent  weakness  or  defect  in  court 
practice,  as  now  established,  which 
would  prevent  its  adaptation  to  the 
exercise  of  jurisdiction  in  cases  and 
controversies  not  requiring  consequen- 
tial relief, — ^that  is,  the  redress  of 
wrongs  actually  committed.  A  limita- 
tion of  this  character  is  based  more 
on  habit,  or  custom,  than  on  log- 
ic. Originally,  the  first  necessity  for 
the  establishment  of  courts  as  a  step 
in  civilized  government  grew  out  of 
the  recognition  that  wrongs  commit- 
ted against  personal  or  property  rights 
must  be  redressed  by  appeal  to  an 
organized  branch  of  the  government, 
and  not  be  left  to  individual  action  in- 
volving merely  might  or  strength. 
Hence,  originally,  the  relief  given  was 
consequential  and  coercive  in  charac- 
ter. The  need  of  what  may  be  termed 
preventive  relief  was  not  then  appar- 
ent, but  as  hereinafter  pointed  out,  in 
most  civilized  lands,  as  there  became 
apparent  a  need  for  judgments  bind- 
ing parties  as  to  the  construction  of 
instruments  prior  to  irrevocable  ac- 
tion thereunder,  the  jurisdiction  of  the 
courts  was  enlarged  in  this  regard,  to 
the  extent,  at  least,  that  such  relief 
might  be  given  in  actual  cases  and 
controversies  over  the  construction  or 
validity  of  instruments,  even  though 
there  had  been  as  yet  no  substantial 
violation    of    the    terms    of    the    in-^ 
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strument.  Such  relief  was  preventive; 
that  is  to  say,  it  enable^  the  parties 
to  comply  with  the  terms  of  the  in- 
strument in  the  light  of  the  declar- 
atory order,  which  order  or  judgment 
was  res  judicata  upon  the  questions 
of  construction  passed  upon.  As  here- 
tofore pointed  out,  relief  of  this  char- 
acter, even  in  the  absence  of  statute, 
is  not  entirely  new  to  the  jurispru- 
dence of  America,  although  it  has  been 
so  infrequently  granted  that  it  may 
be  aptly  regarded  as,  at  least,  a  mild 
innovation  in  principle.  The  right 
and  duty  to  give  relief  of  this  kind 
have  also  been  broadly  declared. 

Thus,  in  Slingerland  v.  Slingerland 
(1910)  109  Minn,  407,  124  N.  W.  19, 
the  court  entertained  jurisdiction  in 
behalf  of  a  married  woman  to  have 
declared  invalid  a  contract  entered  in- 
to by  her  with  her  husband,  by  which 
for  a  stated  consideration,  which  had 
never  been  paid,  she  relinquished  all 
her  rights  to  defendant's  property  and 
estate.  The  wife  claimed  in  this  re- 
gard that  the  contract  was  never  legal- 
ly delivered,  and  that,  subsequently 
to  its  execution,  it  had  been  aban- 
doned by  the  parties,  but  that  recently 
the  husband  had  asserted  its  validity. 
In  holding  that  the  court  properly  ren- 
dered a  judgment  declaring  the  in- 
validity of  the  contract,  it  is  said: 
*The  plaintiff  may  maintain  this  ac- 
tion now,  although  she  has  no  present 
right  in  the  defendant's  property,  and 
although  the  contract  has  never  been 
recorded,  nor  has  the  defendant  affirm- 
atively acted  upon  it.  Courts  are 
established,  and  law  and  equity  ad- 
ministered, for  the  purposes  of  justice 
in  the  adjustment  of  differences  be- 
tween man  and  man.  The  plaintiff 
asserts  that  she  is  in  possession  of  all 
her  rights  as  a  wife  of  the  defendant, 
as  those  rights  are  secured  to  her  by 
the  laws  of  the  state.  The  defendant, 
she  alleges,  denies  that  she  is  so  sit- 
uated, and  bases  his  denial  upon  a 
certain  instrument  which  she  alleges 
is  invalid.  Her  rights  in  defendant's 
property  are,  it  is  true,  inchoate  and 
susceptible  of  change;  but  she  has  a 
perefect  right  to  have  determined  the 
validity  of  an  instrument  which  she 
sufficiently  alleges  she  was  unduly  in- 


fluenced to  execute.  In  addition,  it 
would  seem  that  now,  while  the  par- 
ties to  the  instrument  are  alive  and 
capable  of  testifying  fully  to  the  facts, 
is  the  appropriate  time  for  the  ad- 
justment of  this  controversy." 

In  Porten  v.  Peterson  (1918)  139 
Minn.  162,  166  N.  W.  183,  it  appeared 
that  the  vendor  in  a  contract  forthe 
purchase  of  real  estate,  which  extend- 
ed over  a  long  period  of  years,  repu- 
diated the  contract  and  denied  ever 
having  made  it.  Under  these  circum- 
.  stances  it  was  held  that  the  vendee, 
although  not  entitled  to  relief  by  way 
of  specific  performance,  was  neverthe- 
less entitled  to  an  adjudication  to  the 
effect  that  he  had  an  equitable  title  to 
the  land.  As  to  right  to  give  relief 
under  these  circumstances,  the  court 
said:  "The  question  is  whether  the 
plaintiff,  being  in  possession  and  being 
entitled  to  retain  possession,  but  be- 
ing unable  to  maintain  the  specific 
performance  because  all  the  payments 
are  not  due,  may,  when  he  fails  in  his 
action  for  specific  performance,  have 
his  equitable  title  found  and  adjudi- 
cated. We  find  no  case  directly  in 
point.  The  principal  question  in  lit- 
igation was  whether  there  was  a  con- 
tract at  all.  Plaintiff  successfully 
maintained  the  affirmative.  The  de- 
fendant's contention  was  that  there 
was  no  agreement  reached ;  that  there 
was  some  talk  of  a  sale ;  that  the  mon- 
ey paid  by  the  plaintiff  was  to  apply 
on  the  purchase  price  if  an  agreement 
was  reached,  and  otherwise  to  be 
treated  as  rent;  and  that,  no  agree- 
ment having  been  reached^  the  plain- 
tiff has  no  interest  in  the  property; 
and  that  he  has  the  unencumbered 
title.  The  question  whether  there 
was  a  contract,  and,  if  so,  the  terms 
of  it,  was  thoroughly  litigated.  In 
such  a  situation  we  are  of  the  opinion 
that  the  court  should  determine  and 
adjudge  the  interest  of  the  plaintifiT. 
It  is  true  that  his  possession  protects 
him,  and  that  there  cannot  be  an  in- 
nocent purchaser  from  the  defendant, 
and  that  the  defendant  cannot  recover 
possession.  This  protection  is  not 
complete  relief.  He  should  be  pro- 
tected though  out  of  possession,  and 
his  interests  should  not  be  left  uncer- 
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tain.  The  contract  as  found  by  the 
court  contemplates  the  delay  of  full 
performance  for  many  years.  The  de- 
fendant denies  it  altogether.  The 
facts  are  less  susceptible  of  proof  as 
the  ye^rs  pass.  In  the  meantime 
neither  party  can  know  of  a  certainty 
what  his  rights  are.  If  the  court  is 
unable  to  quiet  this  dispute  at  the 
suit  of  the  plaintiff,  until  by  lapse  of 
time  he  is  entitled  to  specific  perform- 
ance, the  uncertainty  continues  unless 
the  defendant  chooses  to  litigate. 
This  ought  not  to  be.  .  .  .  Under 
the  circumstances  stated  we  are  sat- 
isfied to  hold  that  the  plaintiff  is  en- 
titled to  an  adjudication  of  his  equi- 
table title,  which  rests  upon  the  le- 
gal title  of  the  defendant." 

In  New  Jersey  there  is  a  statutory 
provision  that  any  person  claiming  a 
right  cognizable  in  a  court  of  equity, 
under  a  will  or  other  instrument,  may 
apply  for  a  construction  thereof,  so 
far  as  the  same  affect  such  right,  and 
for  a  declaration  of  the  rights  of  the 
persons  interested.  In  Re  Ungaro 
» 1917)  88  N.  J.  Eq.  25,  102  Atl.  244, 
this  provision  was  held  to  entitle  the 
devisee  under  a  will  to  maintain  a 
petition  in  the  court  of  chancery  to 
have  the  court  make  a  declaration  as 
to  whether  land  devised  to  her  by  the 
testator  was  subject  to  a  charge  in 
favor  of  certain  other  persons.  The 
court,  said  that,  while  suoh  a  proceed- 
ing could  not  have  been  maintained 
prior  to  the  enactment  of  this  statute, 
it  could  be  maintained  under  the  stat- 
ute; that  "instead  of  the  statute  being 
declaratory  of  the  law  as  it  then  exist- 
ed, it  was  meant  to  be  remedial/'  that 
is,  to  eictend  the  remedy  of  construc- 
tion to  cases  where  there  exists  no 
present  right  to  relief  resulting  from 
construction.  The  fact  that  so  many 
cases  have  been  brought  for  construc- 
tion where  no  relief  was  available,  and 
the  suitors  were  turned  away,  seems  to 
indicate  a  situation  where  construc- 
tion without  relief  was  a  right  much 
desired  and  one  which  might  be  ex- 
tended with  propriety.  And  the  legis- 
lature seems  to  have  taken  this  view. 
Moreover  that  statute  provides  in  its 
first  section  that  the  act  shall  be  lib- 
eraMy    construed,   which,    of    course, 


means  to  advance  remedies  given  in 
and  by  it.  It  is  to  be  noted  that,  prior 
to  the  passage  of  this  statute,  the  rule 
prevailed  in  New  Jersey  that  the  court 
would  not  entertain  a  suit  brought 
solely  for  the  purpose  of  interpreting 
the  provisions  of  a  will  without  any 
further  relief  being  sought,  since  the 
matter  of  interpretation  was  merely 
incident  to  the  granting  of  relief. 

In  Kitzman  v.  Werner  (1918)  167 
Wis.  308,  166  N.  W.  789,  a  marriage 
was  declared  to  be  null  and  void  in  a 
proceeding  brought  under  'a  statute 
providing,  in  effect,  that  when  the 
validity  of  any  marriage  shall  be  de- 
nied or  doubted  by  either  of  the  par- 
ties, the  other  party  may  commence  an 
action  to  affirm  the  marriage,  and  the 
judgment  in  such  actions  shall  declare 
such  marriage  valid,  or  annul  the 
same,  and  be  conclusive  upon  all  per- 
sons concerned. 

In  Barton  v.  Barton  (1918)  283  111. 
338,  119  N.  E.  320,  the  devisee  of  a  life 
estate  under  a  will  which  contained 
a  provision  that  she  might  convey  title 
in  fee,  but  provided  for  the  disposal  of 
the  proceeds  of  the  sale,  was  held  en- 
titled to  maintain  a  bill  in  equity  to 
secure  a  construction  of  the  will  upon 
the  point  as  to  whether  or  not  the  pow- 
er to  convey  in  fee  revoked  a  devise 
of  the  remainder  to  certain  infants. 
After .  pointing  out  that  the  devisee 
had  an. estate  in  possession  under  a 
devise,  and  would  be  entitled  to  pos- 
session of  the  proceeds  in  event  of  a 
sale,  with  the  right  to  the  enjoyment 
of  the  income  during  the  continuance 
of  her  estate,  but  as  to  the  principal 
she  would  occupy  a  trust  relation  to 
those  entitled  to  the  remainder,  the 
court  said  that  such  a  relation  would 
give  to  a  court  of  equity  jurisdiction 
to  protect  and  preserve  the  remainder 
according  to  the  intention  of  the  tes- 
tator; and  inasmuch  as  the  devisee 
called  upon  the  court  to  construe  the 
will,  and  declare  her  right,  to  make 
sales  and  conveyances,  the  court  may 
retain  jurisdiction  for  the  protection 
of  the  interests  of  the  infants  who 
were  made  defendants. 

It  is  clear,  however,  that  the  courts 
will  not,  at  least,  in  the  absence  of 
statute,   assume  jurisdiction   in   pro- 
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ceedings  in  which  any  judgment  which 
may  be  rendered  will  be  merely  advi- 
sory. Thus,  in  Self-Insurer's  Asso.  v. 
State  Industrial  Commission  (1918) 
224  N.  Y.  18,  119  N.  E.  1027,  there 
was  presented  the  question  of  the 
construction  of  a  provision  to  the 
effect  that  the  industrial  commis- 
sion may,  in  its  discretion,  certify 
to  the  appellate  division  of  the  su- 
preme court  questions  of  law  involved 
in  its  decision.  The  commission  dif- 
fering in  reference  to  a  question  as  to 
its  powers  under  certain  circum- 
stances, although  not  in  connection 
with  any  pending  questions,  certified 
the  question  to  the  appellate  division, 
and  from  a  decision  of  that  court,  con- 
struing the  statute  in  regard  to  the 
powers  of  the  commission,  an  appeal 
was  taken  to  the  court  of  appeals.  In 
holding  that  the  court  would  not  en- 
tertain jurisdiction  under  this  provi- 
sion where  there  was  no  actual  case 
pending,  the  court  said:  "Nothing  in 
these  provisions  sustains  the  practice 
followed.  The  commission  made  no 
decision.  There  was  no  case  or  con- 
troversy before  it.  No  summons  to 
attend  a  hearing  had  been  given  to  the 
insurance  carriers.  No  carrier  had 
appeared.  The  members  of  the  com- 
mission, debating  the  powers  among 
themselves,  asked  and  obtained  the 
advisory  opinion  of  a  court.  Without 
notice  to  the  carriers  to  be  affected  by 
their  action,  they  fortified  themselves 
in  advance  by  judicial  instruction.  In 
such  circumstances  the  answer  of  the 
appellate  division  bound  no  one  and 
settled  nothing.  We  do  not  know  that 
the  commission  will  ever  adopt  the 
proposed  resolution.  If  it  does,  and  so 
notifies  the  carriers,  the  legality  of  its 
action  will  remain  open  for  contest  in 
the  courts.  No  advice  that  may  now 
be  given  in  response  to  a  request  for 
light  and  guidance  can  prejudge  the 
issue  or  control  the  outcome.  In  that 
situation,  our  duty  is  not  doubtful. 
The  function  of  the  courts  is  to  deter- 
mine controversies  between  litigants. 
.  .  .  They  do  not  give  advisory  opin- 
ions. The  giving  of  such  opinions  is 
not  the  exercise  of  the  judicial  func- 
tion. ...  It  is  true  that  in  England 
the  custom  of  the  constitution  makes 


the  judges  of  the  high  court  the  as- 
sistants of  the  lords,  and  requires 
them,  upon  the  demand  of  the  lords, 
to  give  'consultative'  opinions.  .  .  . 
But  that  custom  is  a  survival  of  the 
days  when  the  judges  were^members 
of  the  great  council  of  the  realm. 
.  .  .  In  the  United  States  no  such 
duty  attaches  to  the  judicial  office  in 
the  absence  of  express  provision  of  the 
Constitution.  .  .  .  Even  in  those 
states  .  .  .  where  such  provisions 
are  found,  the  opinions  thus  given 
have  not  the  quality  of  judicial  author- 
ity. The  judges  then  act  'not  as  a 
court,  but  as  the  constitutional  advis- 
ers of  the  other  departments.'  " 

In  Ackerman  v.  Union  &  N.  H.  Trust 
Co.  (1917)  91  Conn.  500,  100  Atl.  22, 
the  court,  in  referring  to  the  English 
Practice  Order  XXV.  r.  5,  Rules  of 
Supreme  Court,  1883,  on  the  point  that 
the  Public  Act  of  1915  of  Connecticut 
conferred  a  similar  jurisdiction,  said : 
"While  this  rule  of  English  procedure 
is  without  direct  bearing  here,  so 
much  was  made  upon  argument  of  the 
claimed  salutary  advance  in  equity 
practice  encouraged  by  it,  and  by  our 
Act  of  1915  in  an  asserted  analogy  to 
its  scope,  that  attention  may  be  profit- 
ably directed  to  some  of  its  express 
and  implied  limitations.  Clearly,  by 
its  terms,  action  by  the  court  whose 
aid  is  invoked  is  purely  discretionary. 
The  word  'may'  in  this  and  all  other 
rules  under  the  act  is  held  to  mean 
'may  or  may  not.'  Atty.  Gen.  v.  Em- 
erson (1889)  L.  R.  24  Q.  B.  Div. 
(Eng.)  58,  59  L.  J.  Q.  B.  N.  S.  192,  62 
L.  T.  N.  S.  21,  38  Week.  Rep.  102,  It 
is  also  held  in  cases  where  the  aid  of 
the  rule  has  been  invoked  that  juris- 
diction will  be  exercised  with  great 
caution  (Austen  v.  Collins  (1886)  54 
L.  T.  N.  S.  (Eng.)  903;  Faber  v.  Gos- 
worth  Urban  Dist.  Council  (1903)  88 
L.  T.  N.  S.  (Eng.)  549,  67  J.  P.  197,  19 
Times  L.  R.  435,  1  L.  G.  R.  579),  and 
the  implication  is  clear  from  all  the 
decisions  that  the  attitude  of  the  Ensr- 
lish  courts  is  one  of  reluctance  to  pro- 
ceed under  the  rule,  unless  some 
substantial  and  tangible  benefit  can 
be  forecast  as  a  reasonable  result,  and 
not  to  proceed  at  all  unless  full  rec- 
ognition can  be  given  to  all  directly 
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involved  rights  through  fair  represen- 
tation of  them  before  the  court.    When 
it  is   remembered  that  vexatious   or 
frivolous  appeals  for  the  rule's  benefi- 
cial aid  are  not  tolerated  as  within 
its  spirit,  it  is  apparent  that  the  op- 
erative force  of  the  English  practice 
is  so  effectively  safeguarded  and  con- 
trolled as  to  limit  its  application  only 
to  cases  which  invoke  its  active  sup- 
port as  a  matter  of  essential  right.    At 
the  most,  no  greater  latitude  than  this 
can    be    claimed    for    the    effective 
remedial  working  power  of  our  Act  of 
1915,  even  if  it  should  be  held  that  it 
affords  a  measure  of  relief  substan- 
tially similar  to  that  recognized  in  the 
English  courts  under  their  own  pro- 
cedure.   It  may  be  conceded  that  there 
is  something  to  be  said  in  favor  of 
resolving  the  uncertainty  of  one  in  the 
plaintiff's  position, — if  the  situation  is 
one  which  can  be  relieved  by  equity 
under  the   recognized   limitations   of 
our  existing  practice  and  procedure. 
But,  confessedly,  relief  on  her  behalf 
alone  should  not  be  undertaken  if  the 
rights  of  unrepresented  interests  or 
the  possible  interests  of  persons  yet 
unborn  must,  in  effect,  be  arbitrarily 
settled  at  the  same  time  and  by  the 
same  proceeding.    It  is  idle  to  say  that 
by  a  vague  and  nominal  process  of  sep- 
aration  a   court  can   now   determine 
Miss  Ackerman's  interest,  and  leave 
for  future  settlement  rights  not  now 
represented,  but  that  may  fairly  de- 
mand a  hearing  at  some  later  time. 
The  necessities  of  the  case  and  the 
character    of   the    interests    involved 
under  the  provisions  of  the  will  make 
the  determination  of  the  only  question 
that  can  settle  her  status  a  determina- 
tion of  each  and  every  other  interest 
inv6lved, — at  least,  in  its  primary  and 
essential  aspect.    ...    It  is  the  set- 
tled rule  of  this  jurisdiction,  if,  in- 
deed, it  may  not  be  safely  called  an  es- 
tablished principle  of  general  jurispru- 
dence, that   no  court  will  proceed  to 
the  adjudication  of  a  matter  involving 
conflicting  rights  and  interests,  until 
all  persons  directly  concerned  in  the 
event  have  been  actually  or  construc- 
tively notified  of  the  pendency  of  the 
proceeding,  and  given  reasonable  op- 
portunity   to    appear  and   be   heard. 


This  firmly  fixed  limitation,  which  in 
effect,  if  not  technically  in  all  cases, 
is  a  jurisdictional  one,  is  as  binding  in 
English  practice  as  it  is  with  us.  It 
is  a  principle  safe  from  the  reach  of 
attack  by  remedial  legislation,  because 
of  its  sound  constitutional  basis.  The 
element  of  discretionary  power  is, 
therefore,  really  removed  from  the 
situation  presented  by  the  complaint 
before  us.  It  is  quite  apparent  that 
the  'may  or  may  not'  of  the  English 
courts'  definition  of  discretion,  under 
their  practice,  has  no  reference  to 
cases  which  disclose  impassable  juris- 
dictional difficulties  at  the  outset,  but 
rather  gives  the  widest  latitude  to 
their  control  of  the  application  of  the 
rule,  even  where  all  the  necessary  par- 
ties are  within  the  court's  reach. 
Where,  as  here,  the  admitted  situation 
discloses  at  the  start  the  unavoidable 
fact  that  all  possible  directly  interest- 
ed parties  are  not,  and  cannot  now 
be,  either  actually  or  constructively 
before  the  court,  a  discretionary  pow- 
er to  entertain  the  cause  ceases,  in 
every  practical  sense^  to  exist." 

In  Dreiser  v.  John  Lane  Co.  (1918) 
183  App.  Div.  773,  171  N.  Y.  Supp.  605, 
by  agreement  of  the  parties  there  was 
submitted  to  the  court  the  question  as 
to  whether  or  not  a  certain  book  was 
obscene.  The  purpose  of  the  petition 
was  to  determine  the  validity  and  en- 
forceability of  a  contract  between  the 
author  of  the  book  and  a  publishing 
company,  by  which  the  latter  agreed 
to  publish  the  book  and  place  it  upon 
the  market,  the  company  having  re- 
fused to  carry  out  the  contract  on  the 
ground  that  the  Society  for  the  Sup- 
pression of  Vice,  had  given  it  notice 
that  the  book  was  obscene,  and  that 
it  would  be  prosecuted  if  it  published 
and  put  it  upon  the  market.  On  the 
ground  that  the  controversy  involved 
a  question  of  fact  which  must  be  sub- 
mitted to  a  jury,  as  to  whether  or  not 
the  book  was  actually  obscene,  the 
court  held  that  it  would  not  retain 
jurisdiction  of  the  case. 

And  acts  of  Congress  purporting  to 
confer  jurisdiction  to  render  decisions 
effective  only  as  advisory  opinions 
have  been  held  to  be  unconstitutional. 
Thus,   in   Muskrat  v.   United   States 
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(1911)  219  U.  S.  346,  55  L.  ed.  246,  31 
Sup.  Ct.  Rep.  250,  a  case  which  ap- 
parently influenced  the  decision  in 
Anway  v.  Grand. Rapids  R.  Co.  (re* 
ported  herewith)  ante,  26,  the  Fed- 
eral Supreme  Court,  upon  the  ground 
that  the  act  attempted  to  provide  for 
a  final  judicial  determination  in  the 
Supreme  Court  of  the  validity  of  con- 
gressional legislation,  without  a 
"case"  or  "controversy,"  to  which,  un- 
der the  Federal  Constitution,  the 
judicial  power  alone  extends,  held  un- 
constitutional an  act  of  Congress 
which  attempted  to  confer  jurisdic- 
tion upon  the  court  of  claims,  and,  by 
appeal,  upon  the  Federal  Supreme 
Court,  of  suits  against  the  United 
States,  to  be  brought  by  certain  named 
Cherokee  Indians,  for  themselves  and 
all  others  similarly  situated,  to  deter- 
mine the  validity  of  acts  of  Congress 
passed  since  the  Act  of  July  1,  1902, 
so  far  as  such  acts  purport  to  increase 
or  extend  therestrictions  upon  aliena- 
tion, encumbrance,  or  the  right  to 
lease  the  allotment  of  lands  of  Cher- 
okee citizens,  or  to  increase  the  num- 
ber of  persons  to  share  in  the  final 
distribution  of  the  Cherokee  lands  and 
funds.  The  court  said:  "It  is  there- 
fore evident  that  there  is  neither  more 
nor  less  in  this  procedure  than  an  at- 
tempt to  provide  for  judicial  deter- 
mination, final  in  this  court,  of  the 
constitutional  validity  of  an  act  of 
Congress.  Is  such  a  determination 
within  the  judicial  power  conferred  by 
the  Constitution,  as  the  same  has  been 
interpreted  and  defined  in  the  author* 
itative  decisions  to  which  we  have 
referred?  We  think  it  is  not.  That 
judicial  power,  as  we  have  seen,  is  the 
right  to  determine  actual  controversies 
arising  between  adverse  litigants,  duly 
instituted  in  courts  of  proper  jurisdic- 
tion. The  right  to  declare  a  law  un- 
constitutional arises  because  an  act  of 
Congress  relied  upon  by  one  or  the 
other  of  such  parties  in  determining 
their  rights  is  in  conflict  with  the 
fundamental  law.  The  exercise  of 
this,  the  most  important  and  delicate 
duty  of  this  court,  is  not  given  to  it 
as  a  body  with  revisory  power  over 
the  action  of  Congress,  but  because 
the  rights  of  the  litigants  in  justi- 


ciable controversies  require  the  court 
to  choose  between  the  fundamental 
law  and  a  law  purporting  to  be  enacted 
within  constitutional  authority,  but  in 
fact  beyond  the  power  delegated  to  the 
legislative  branch  of  the  government* 
This  attempt  to  obtain  a  judicial  dec- 
laration of  the  validity  of  the  act  of 
Congress  is  not  presented  in  a  *case'  or 
'controversy,'  to  which,  under  the 
Constitution  of  the  United  States,  the 
judicial  power  alone  extends.  It  is 
true  the  United  States  is  made  a  de- 
fendant to  this  action,  but  it  has  no 
interest  adverse  to  the  claimants. 
The  object  is  not  to  assert  a  property 
right  as  against  the  governnient,  or  to 
demand  compensation  for  alleged 
wrongs  because  of  action  upon  its  part. 
The  whole  purpose  of  the  law  is  to 
determine  the  constitutional  validity 
of  this  class  of  legislation,  in  a  suit 
not  arising  between  parties  concern- 
ing a  property  right  necessarily  in- 
volved in  the  decision  in  question,  but 
in  a  proceeding  against  the  govern- 
ment in  its  sovereign  capacity,  and 
concerning  which  the  only  judgment 
required  is  to  settle  the  doubtful  char- 
acter of  the  legislation  in  question. 
Such  judgment  will  not  conclude  pri- 
vate parties,  when  actual  litigation 
brings  to  the  court  the  question  of  the 
constitutionality  of  such  legislation. 
In  a  legal  sense  the  judgment  could 
not  be  executed,  and  amounts  in  fact 
to  no  more  than  an  expression  of  opin- 
ion upon  the  validity  of  the  acts  in 
question." 

And  see  Tregea  v.  Modesto  Irrig. 
Dist.  (1896)  164  U.  S.  179,  41  L.  ed. 
395,  17  Sup.  Ct.  Rep.  52,  dismissing  an 
appeal  from  the  decision  of  the  state 
court,  sustaining  the  constitutionality 
of  a  statute  providing  for  the  estab- 
lishment of  an  irrigation  district  and 
authorizing  an  issue  of  bonds  to  carry 
out  the  project.  The  appeal,  which 
was  taken  by  an  owner  of  land  subject  ' 
to  assessment,  was  dismissed  on  the 
ground  that  the  decision  of  the  state 
court  was  not  res  judicata  upon  the 
question  of  the  validity  of  the  bonds, 
but  only  amounted  to  a  proceeding  to 
secure  evidence,  and  that  in  securing 
such  evidence  no  right  protected  by 
the  Federal  Constitution  was  invaded. 
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Discassing  the  validity  of  the  statute 
of  this  character,  however,  the  court 
said  that  the  statute  could  not  author- 
ize a  binding  judgment,  since  the  pro- 
ceeding thereunder  was  immature,  it 
being  commenced  in  advance  of  the 
issue  of  bonds  and  before  any  obliga- 
tion had  been  assumed  by  the  district. 
Under  these  circumstances  the  court 
said  that  there  was  no  case  or  contro- 
versy with  opposing  parties,  such  as 
could  be  submitted  to  it  and  compel 
judicial  consideration  or  judgment; 
and  this  was  true  notwithstanding  the 
adjudication  by  the  courts  of  the  state 
in  favor  of  the  validity  of  the  order 
made  for  the  issue  of  the  bonds,  ana 
notwithstanding  any  inquiry  or  deter- 
mination which  the  court  might  make 
in  respect  to  the  matters  involved, 
since,  even  under  those  circumstances, 
there  would  still  be  no  contract  execut- 
ed and  no  obligation  resting  on  the 
district.  "All  that  would  be  accom- 
plished by  our  affirmance  of  the  deci- 
sion of  the  state  court  would  be  an 
adjudication  of  the  right  to  make  a 
contract,  and  unless  the  board  should 
see  fit  to  proceed  in  the  exercise  of  the 
powers  thus  held  to  exist,  all  the  time 
and  labor  of  the  court  would  be  spent 
in  determining  a  mere  barren  right, 
a  purely  moot  question."  It  is  pointed 
out  that  the  proceeding  in  question 
was  not  merely  'the  reverse  of  an  in- 
junction suit  brought  by  an  inhabitant 
of  the  district  to  restrain  the  board 
from  issuing  bonds,  for  in  such  case 
there  is  an  adversary  proceeding.  Un- 
derlying it  is  the  claim  that  the  agent 
is  proposing  to  do  for  his  principal 
that  which  he  has  no  right  to  do,  and 
to  bind  him  by  a  contract  which  he 
has  no  right  to  make,  and  to  protect 
his  property  from  burden,  or  cloud  the 
taxpayer,  is  permitted  to  invoke  judi- 
cial determination."  While  these  de- 
cisions of  the  Federal  Supreme  Court 
are  clearly  applicable  to  the  actual 
question  upon  the  facts  presented  in 
the  Anway  Case,  since  in  all  of  them 
it  was  clear  that  no  binding  judgment 
could  be  rendered  against  any  of  the 
parties  thereto,  they  do  not  seem  to 
be  authority  against  the  constitution- 
ality of  a  legislative  scheme  which, 
while   dispensing  with   consequential 


relief  as  a  condition  of  jurisdiction, 
contemplates  an  actual  case  or  con- 
troversy upon  which  the  order  or  judg- 
ment may  operate  as  res  judicata. 

» 

2.  As  affected  hy  gMeation  of  exercise  of 
Judicial  functions. 

In  Muskrat  v.  United  States  (1911) 
219  U.  S.  346,  55  L.  ed.  246,  31  Sup.  Ct. 
Rep.  250,  Mr.  Justice  Miller  is  quoted 
with  approval  to  ^he  effect  that  judi- 
cial power  is  the  power  of  a  court  to 
decide  and  pronounce  a  judgment  and 
carry  it  into  effect  between  persons 
and  parties  who  bring  a  case  before 
it  for  decision.  The  court  further 
points  out  that  by  cases  and  contro- 
versies are  intended  the  claims  of  lit- 
igants brought  before  the  court  for 
determination  by  such  regular  pro- 
ceedings as  are  established  by  law  or 
custom  for  the  protection  or  enforce- 
ment of  rights,  or  the  prevention,  re- 
dress, or  punishment  of  a  wrong. 
Whenever  the  claim  of  a  party  under 
the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form 
that  the  judicial  power  is  capable  of 
acting  upon  it,  then  it  has  become  a 
•ca^e.  The  term  implies  the  existence 
of  present  or  possible  adverse  parties 
whose  contentions  are  •submitted  to 
the  court  for  adjudication. 

In  connection  with  the  foregoing 
definition  of  judicial  function,  it  is  to 
be  observed  that  the  Anway  Case 
holds  a  statute  to  be  unconstitutional 
on  the  ground  that  it  undertakes  to 
impose  upon  the  courts  the  duty  to 
exercise  a ,  nonjudicial  function.  In 
this  regard  the  court  construes  the 
statute  to  require  it  to  give  advice  on 
questions  of  law  to  any  citizen  who 
may  be  interested  therein.  In  a  dis- 
senting opinion,  however,  a  minority 
of  the  court  take  the  view  that  the 
statute  is  constitutional,  but  construe 
it  to  require  the  court  merely  to  as- 
sume jurisdiction  in  cases  where  the 
judgment  rendered  would  be  binding 
upon  the  parties  to  some  contract  or 
other  instrument,  or  where  it  is 
claimed  that  one  of  the  parties  is  with- 
in thi3  scope  of  a  statute.  In  this  re- 
gard, the  minority  opinion  seems  to  be 
based  upon  the  actual  language  of  the 
statute,  which  provides  that  no  action 
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or  proceeding  shall  be  open  to  objec- 
tion on  the  ground  that  a  merely 
declaratory  judgment,  decree,  or  order 
is  sought  thereby,  and  the  court  may 
make  binding  declarations  of  rights, 
whether  any  consequential  relief  is  or 
could  be  claimed  or  not,  including  the 
determination  at  the  instance  of  any- 
one claiming  to  be  interested  under 
deed,  will,  or  other  written  instrument, 
of  any  question  of  construction  arising 
under  the  instrument,  and  a  declara- 
tion of  right  of  the  parties  interested. 
This  language  would  seem  clearly  to 
restrict  the  power  of  the  court  to  the 
making  of  '^binding"  declarations  of 
right,  and  not  to  confer  any  power  or 
authority  to  render  merely  advisory 
judgments,  or  declarations.  This  is 
the  construction  placed  upon  similar 
language  by  the  English  courts.  See 
subd.  IV. 

Practically  all  the  cases  touching 
the  point  expressly  or  impliedly  recog- 
nize the  power  of  the  legislative 
branch  of  the  government  to  legislate 
as  to  matters  of  practice,  procedure, 
and  jurisdiction  of  the  courts  in  the 
exercise  of  judicial  functions,  and  in 
the  absence  of  any  constitutional  pro- ' 
vision  this  seems  to  be  the  limit  of 
legislative  power.  Hence  the  test  as  to 
the  power  of  the  legislative  branch  to 
impose  jurisdiction  upon  the  courts  in 
proceedings  for  declaratory  orders  or 
judgments,  in  controversies  and  cases 
between  the  parties  to  contracts  and 
other  instruments,  or  their  privies,  is 
whether  or  not  the  decision  in  such 
cases  or  controversies  involves  the 
exercise  by  the  court  of  a  judicial 
function. 

The  test  as  to  the  exercise  of  a  ju- 
dicial function  of  the  court  may  prop- 
erly be  said  to  be  whether  or  not  there 
is  an  actual  case  or  controversy  be- 
tween adverse  parties,  and  not  wheth- 
er consequential  relief  may  be  given. 
For  if  there  is  a  case  presented  be- 
tween adverse  parties  so  that  the 
judgment  of  the  court  is  res  judicata 
as  to  them,  the  character  of  relief 
which  can  be  given  should  not  be  the 
decisive  point.  The  mere  fact  that  the 
court  has  been  accustomed  to  confin- 
ing jurisdiction  to  cases  in  which 
consequential    relief    may    be    given 


ought  not  to  be  decisive  of  this  ques- 
tion. However,  in  order  that  a  judg- 
ment be  "binding"  as  required  by  this 
statute,  so  that  the  rendition  thereof 
will  involve  the  exercise  of  a  judicial 
function,  it  would  seem  that  the  action 
in  which  it  is  rendered  must  partake 
in  its  essential  features  of  the  charac- 
teristics of  an  action  to  recover  con- 
sequential relief,  save  only  that 
consequential  relief  is  not  sought  or 
procurable.  It  requires  an  actual  con- 
troversy as  to  the  construction  or 
validity  of  an  existing  instrument,  and 
the  parties  thereto  are  necessary  par- 
ties to  the  action.  The  judgment 
rendered  therein  must  be  res  judicata 
as  to  the  issues  presented,  binding  the 
parties  to  the  instrument,  their  heirs, 
privies,  successors,  or  assigns.  Pro- 
ceedings for  a  declaratory  judgment 
as  to  the  rights  of  the  parties  to  a  con- 
tract, or  other  written  instrument,  or 
as  to  the  validity  or  construction  of 
statutes  under  which  the  parties  claim, 
meet  the  foregoing  requirements. 

That  the  jurisdiction  conferred  by  a 
statute  more  or  less  similar  to  that 
passed  upon  in  the  Anway  Case  (re- 
ported herewith)  ante,  26,  relates 
to  the  exercise  of  a  judicial  function 
by  the  court,  is  apparently  recog- 
nized in  Re  Ungaro  (1917)  88  N.  J. 
Eq.  25,  102  Atl.  244.  In  this  case  the 
court  considered  the  effect  -of  the 
Chancery  Act  (Pamph.  Laws  1915,  p. 
184)  §  9,  which  provides  in  effect  that 
any  person  claiming  a  right  cognizable 
in  a  court  of  equity,  under  a  will  or 
other  instrument,  may  apply  for  the 
construction  thereof  so  far  as  the  same 
affects  such  right,  and  for  a  declara- 
tion of  the  rights  of  the  persons 
interested.  As  to  this  statute,  the 
court  said  that  at  first  blush  it  might 
seem  that  the  words  "cognizable  in  a 
court  of  equity"  were  intended  to  lim- 
it the  court  to  the  construction  of  an 
instrument  in  the  class  of  cases  in 
which  the  jurisdiction  of  the  court 
was  then  asserted,  which,  in  the  case 
of  a  will,  could  only  be  construed  in- 
cidentally to  afford  some  relief  be- 
tween the  parties,  and  observed  that 
if  this  were  the  meaning  of  the  act  it 
would  be  merely  a  declaratory  statute ; 
but  there  was  no  reason  for  passing  a 
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declaratory  act  on  the  subject,  there 
being  no  doubt  about  the  jurisdiction 
or  its  limitation.  The  conclusion  was 
therefore  reached  that  the  purpose  of 
the  act  was  to  enlarge  the  jurisdic- 
tion of  the  court,  thereby  enabling 
it  to  make  declaratory  orders  in  the 
construction  of  wills  and  other  in- 
struments, and  in  this  case  the  peti- 
tioner was  authorized  so  to  amend  her 
petition  as  to  charge  specifically  the 
claim  of  other  persons  with  reference 
to  her  estate  as  legatees  and  devisees, 
making  them  defendants,  and  praying 
for  the  specific  construction  of  the 
will  and  a  declaration  of  the  rights 
she  is  advised  she  is  entitled  to  have 
made  by  the  court. 

By  a  late  provision  of  the  New  York 
CSvil  Practice  Act,  §  473,  it  is  provided 
that  'the  supreme  court  shall  have 
power  in  any  action  or  proceeding  to 
declare  rights  in  other  legal  relations 
on  request  for  such  declaration  wheth^ 
er  relief  is  or  could  be  claimed,  and 
such  declaration  shall  have  the  force 
of  a  final  judgment.  Such  provisions 
shall  be  made  by  irules  as  may  be  nec- 
essary and  proper  to  carry  into  effect 
the  provisions  of  this  section.''  Re- 
ferring to  this  innovation,  Cardozo, 
J.,  remarked  in  Helme  v.  Buckelew 
(1920)  229  N.  Y.  36i3,  128  N.  E.  216, 
that  if  no  execution  is  to  be  permitted, 
tftere  is  at  most  a  mere  declaratory 
judgment.  ''Much  may  be  said  in  fa- 
vor of  intro'ducing  the  declaratory 
judgment  into  our  law  of  procedure. 
Borchard,  "Th%  Declaratory  Judg- 
ment," 28  Yale  L.  J.  1,  105.  I  think, 
however,  we  may  assume  that  the  law- 
makers, if  they  had  intended  to  in- 
troduce such  a  reform  by  the  enact- 
ment of  §  1886a  of  the  Code,  would 
have  reviewed  their  purpose  more  dis- 
tinctly. They  would  have  used  lan- 
guage similar  to  that  of  the  New 
Practice  Act,  'which  establishes  a  new 
remedy  for  the  future.  Section  478, 
chap.  925,  Laws  of  1920,  adopted  May 
24,  1920,  to  take  efifect  April  15,  1921. 
They  would  not  have  begun  by  author-^ 
izin^r  a  declaratory  judgment  which 
would  not  settle  anything  by  its  dec- 
laration, since  it  would  be  of  no  force 
in  the  only  jurisdiction  where  there 
is  an  estate  to  be  administered."  This 
32  A.L.R.— 5, 


case  did  not  involve  the  question  of 
declaratory  judgment,  but  rather  the 
right  to  sue  a  foreign  executor  in  the 
state  of  New  York  where  there  was  no 
property  of  the  estate  within  that 
state,  and  the  foreign  executor  not  be- 
ing a  resident  of  the  state. 

It  is  clear  that  a  judgment  constru- 
ing a  contract  or  other  instrument,  or 
determining  its  validity,  in  a  proceed- 
ing to  which  the  parties  to  the 
instrument  are  properly  before  the 
court,  is  "binding  upon  the  parties,  and 
hence  is  res  judicata,  and  in  this  re- 
gard the  usual  test  as  to  when  a  court 
is  exercising  a  judicial  function  is 
fully  satisfied.  This  view  finds  sup- 
port In  the  decisions  of  the  courts  of 
England,  Canada,  Scotland,  Australia, 
New  Zealand,  and  many  other  coun- 
tries which  clearly  recognize  the  de- 
termination of  these  matters  to  be  a 
judicial  function,  and  properly  exer- 
cised by  the  court.  In  subd.  V*,  infra, 
reference  is  made  to  many  decisions 
illustrating  the  extent  of  the  exercise 
by  the  court  of  this  power  to  declare 
the  rights  of  the  parties,  and  make 
certain  their  legal  or  jural  relations, 
frequently  without  the  necessity  of 
seeking  consequential  relief.  The 
scope  of  the  relief  given,  the  broad 
field  covered,  and  the  general  useful- 
ness and  practicability  of  tlie  remedy 
are  clearly  illustrated  in  cases  here-^ 
inafter  referred  to. 

IV.  Under  English  and  colonial  practice 
acts  and  orders* 

«.  In  general. 

It  would  seem  that  the  purpose  of 
the  court  order  or  rule  of  1883,  here- 
tofore set  out  in  substance  (III.  a), 
was  to  do  away  with  the  necessity  of 
the  plaintiff,  apart  from  the  rule  or 
order,  having  a  cause  of  action  in  the 
sense  of  facts  entitling  him  to  conse- 
quential relief,  in  order  to  be  entitled 
to  invoke  the  jurisdiction  of  the  court 
for  a  declaration  of  right  or  a  declar- . 
atory  order  or  judgment.  That  such 
cause  of  action,  apart  from  the  rule, 
is  unnecessary,  is  the  view  expressed 
by  Pickford  and  Bankes,  L.  JJ.,  in 
Guaranty  Teust  Ck).  v.  Hannay  (re- 
ported herewith)  ante,  1. 

And  in  Barwick  v.  South  Eastern 
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&  C.  R,  Co.  [1920]  2  K.  B.  387,  [1920] 
W.  N.  135,  the  foregoing  case  is  re- 
ferred to  on  the  point  that  the  effect 
of  the  rule  is  to  give  a  general  power 
to  make  a  declaration,  whether  there 
be  a  cause  of  action  or  not,  and  at  the 
instance  of  any  party  who  is  interest- 
ed in  the  subject-matter  of  the  dec- 
laration. 

In  North  Eastern  Marine  Engineer- 
ing Co.  V.  Leeds  Forge  Co.  (1905)  94 
L.  T.  N.  S.  56,  referring  to  the  English 
court  orders,  the  court  said:  "Now 
the  old  ruU  as  to  actions  for  declara- 
tions was  that  such  an  action  could 
not  be  maintained  unless  the  plaintiff 
would  be  entitled  to  consequential 
relief,  whether  he  asked  for  it  or  not. 
Order  xxv.,  r.  5,  introduced  a  new 
rule,  which  is  that  no  action  or  pros- 
ecution shall  be  open  to  objection  on 
the  ground  simply  that  a  mere  declar- 
atory judgment  or  order  is  sought 
thereby.  To  the  operation  of  this  rule 
there  must,  however,  be  some  limita- 
tion. It  cannot,  I  think,  compel  the 
court  to  entertain  any  and  every  action 
for  a  declaration,  and  it  cannot  be  that 
a  claim  for  any  declaration  whatso- 
ever is  a  good  ground  of  action.  What 
the  limitation  is  I  am  not  prepared  to 
say,  and  I  am  not  going  to  attempt  to 
define  it,  which  is  a  thing  that  is  al- 
ways dangerous.  There  is  an  obiter 
dictum  of  the  present  master  of  the 
roles  in  Williams  v.  North's  Nav. 
Collieries  [1904]  2  K.  B.  44,  at  page 
49,  91  U  T.  N.  S.  3,  73  L.  J.  K.  B.  N.  S. 
575,  68  J.  P.  371,  52  Week.  Rep.  564, 
20  Times  L.  R.  448,  reversed  in  [1906] 
A.  C.  136,  75  L.  J.  K.  B.  N.  S.  334,  70 
J.  P.  217,  54  Week.  Rep.  485,  94  L.  T, 
N.  S.  447,  22  Times  L.  R.  372,  that  the 
declaration  must  be  ancillary  to  put- 
ting in  suit  some  legal  right.  Whether 
this  be  as  plain  and  satisfactory  a 
definition  as  could  be  wished,  I  ven-. 
ture  to  entertain  some  doubt;  but  on 
both  sides  it  was  put  to  me  as  a  matter 
of  discretion — that  it  was  for  my  dis- 
cretion— a  discretion  which  certainly 
exists,  and  which,  according  to  the 
cases,  must  be  exercised  with  very 
extreme  care  and  caution." 

In  Ofiin  v.  Rochford  Rural  Dist 
Council  [1906]  1  Ch.  342,  75  L.  J.  Ch. 
N.  S.  348,  70  J.  P.  97,  54  Week.  Rep. 


244,  94  L.  T.  N.  S.  669,  4  L.  G.  R.  595, 
Warrington,  J.,  said  that  in  order  to 
justify  an  action  under  the  rule  there 
must  stiU,  as  before  the  rulQ,  be  some 
cause  of  action.  All  that  the  rule 
means  is  that,  if  there  is  a  cause  of 
action,  the  plaintiff  may  ask»  and  the 
court  may  award,  merely  a  declaration 
asserting  his  rights,  without  awarding 
damages,  or  an  injunction,  or  any  oth- 
er form  of  specific  relief.  In  this  case 
the  court  refused  to  make  a  declara- 
tion that  the  plaintiff  was  the  owner 
of  property  of  which  he  was  in  pos- 
session. 

h.  Relief  as  being  discretionary. 

As  heretofore  shown,  the  English 
practice  acts  and  orders  authorized 
declaratory  judgments  or  declarations 
of  rights  in  actual  controversy  be- 
tween the  parties  to  contracts  and  oth- 
er instruments,  or  as  to  the  rights  and 
duties  of  persons  who  are  alleged  to  be 
within  the  operation  of  some  act  or 
order.  Construing  the  acts  and  orders 
as  conferring  jurisdiction  in  this  re- 
gard, the  court  apparently  gave  to 
these  provisions  a  liberal  interpreta- 
tion, although,  since  jurisdiction  was 
discretionary,  it  held  that  as  to  the 
individual  case  it  might  refuse  to  ex- 
ercise the  broad  powers  conferred  up- 
on it. 

Thus,  it  has  been  held  that  the  juris- 
diction to  render  a  declaratory  judg- 
ment is  discretionary,  and  should  be 
exercised  with  great  care  and  with 
due  regard  to  all  the  circumstances  of 
the  case.  In  Burghes  v.  Atty.  Gen. 
[1911]  2  Ch.  139,  80  L.  J.  Ch.  N.  S.  506, 
105  L.  T.  N.  S.  193,  27  Times  L.  R.  433. 
55  Sol.  Jo.  520,  where  no  consequen- 
tial relief  is  sought  in  regard  to  a 
judgment,  the  court  will  exercise  with 
great  care  and  jealousy,  and  with  ex- 
treme caution,  the  power  to  make  a 
binding  declaration  of  right  or  title, 
and  it  will  only  be  done  where  there 
are  special  circumstances.  Williams 
V.  Jackson  (1904)  11  B.  C.  133.  For 
example,  where  the  only  possible  ad- 
vantage to  plaintiff  in  the  declaratory 
judgment  would  be  to  enable  him  to 
prosecute  an  action  against  the  de- 
fendants for  damages  for  wrongful 
entry,  which  damages  cannot  be  given 
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in  the  action  in  which  a  declaratory 
judgment  is  sought,  such  judgment 
will  be  refused.  Cornish  v.  Boles 
(1914)  31  Ont.  L.  Rep.  505,  19  D.  L.  R. 
447, 

In  Guaranty  Teust  Co.  v.  Hannay 
(reported  herewith)  ante,  1,  it  is 
pointed  out  that  a  person  who  seeks  to 
take  advantage  of  the  rule  must  be 
claiming  relief;  that  the  term  ''relief 
is  not  confined  to  relief  in  respect  of 
a  cause  of  action,  but  must  be  given 
its  fullest  meaning,  subject  to  one 
limitation,  viz.,.  that  the  relief  claimed 
must  be  something  whieh  it  would  not 
be  unlawful,  unconstitutional,  or  in- 
equitable for  the  court  to  grant,  or 
contrary  to  the  accepted  principles  up-f 
on  which  the  court  exercises  its  juris- 
diction. 

In  Mutrie  v.  Alexander  (1911)  23 
Ont  L.  Rep.  396,  the  court  said  that 
tiie  jurisdiction  conferred  upon  it  to 
grant  declaratory  decrees  when  no 
consequential  relief  could  be  asked  or 
flfiven  was  discretionary,  and  as  a  mat- 
ter of  discretion  it  would  generally 
adhere  to  the  former  practice,  and  re- 
fuse to  make  a  merely  declaratory 
judgment  where,  under  the  prior  prac- 
tice, it  would  not  have  been  granted. 

c.  Necessity  of  bona  fide  controversy  as 
ts  which,  judgment  %oiU  he  res  judicata. 

It  is  apparent  that  courts  are  under 
no  obligation,  under  the  statutes,  sim- 
ilar to  that  passed  upon  in  the  Anway 
Case  (reported  4ierewith)  ante,  26, 
or  the  English  acts  or  orders,  to  as- 
sume jurisdiction  over  cases  in  which 
the  judgment  will  not  be  res  judicata 
as  to  the  parties,  although,  as  hereto- 
fore pointed  out,  in  subd.'  III.  b,  1,  2, 
the  contrary  was  apparently  assumed 
in  the  Anway  Case.  The  English 
courts,  however,  consistently  refuse  to 
assume  jurisdiction  unless  the  judg- 
ment which  may  be  rendered  will  be 
binding  upon  the  parties  as  to  the  is- 
sues raised. 

It  may  be  observed  in  this  connec-? 
tion  that  a  controversy  which  will 
satisfy  the  conditions  of  the  court  as- 
suming jurisdiction  implies  a  state  of 
facts  involving  persons  adversely  in- 
terested in  matters  in  respect  to  which 
a  declaration  is  sought. 


In  Burghes  v.  Atty.  Gen.  [1911]  2 
Ch.  139,  where  plaintiff  asked  for  a 
declaration  that  a  notice  received 
from  the  commissioners  of  inland  rev- 
enue, requiring  certain  information 
for  the  purposes  of  valuation  of  land,. 
was  illegal,'  unauthorized,  and  ultra 
vires,  and  that  he  was  not  bound  to 
comply  with  it,  the  right  to  declar- 
atory judgment  received  consideration 
at  the  hands  of  Warrington,  J.  Upon 
this  point,  after  remarking  that  it  still 
remained  to  be  considered  whether  the 
circumstances  were  such  that  the 
court  is  enabled  to  make  a  binding 
declaration,  he  said:  "It  is  contended 
that  there  is  no  cause  of  action  against 
the  Crown  or  its  officers,  that  they 
have  broken  no  contract  and  have  done 
the  plaintiff  no  legal  wrong,  nor  do 
they  threaten  to  do  so.  But  Order 
XXV.  r.  5,  is  intended  to  deal  with 
the  very  case — that  is,  one  in  which  no 
relief  can  be  claimed  either  by  way 
of  damages  for  the  past  or  an  injunc- 
tion for  the  future,  and,  in  fact,  in 
several  cases,  declarations  have  beea 
made  under  this  order  where  there 
was  no  cause  of  action  in  the  proper 
sense.  •  .  .  But  it  is  said  that  in 
order  to  found  a  declaration  there 
must  be>  at  least,  some  legal  relation 
between  the  parties  in  reference  to 
the  subject-matter,  from  which  a  cause 
of  action  may  arise,  and  there  can  be 
none  such  here.  In  my  opinion  thia 
contention  is  not  well  founded.  The 
order  itself  lays  down  no  limit  to  the 
class  of  cases  to  which  it  applies,  and 
I  see  no  reason  why  the  court  should 
hold  that  a  case  in  which  the  Crown 
is  a  defendant  is  impliedly  excepted^ 
.  .  .  But  the  jurisdiction  is  discre* 
tionary,  and  should  be  exercised  with 
great  care  and  after  due  regard  to  all 
the  circumstances  of  the  case.  The 
question  here  is  one  between  a  subject 
and  the  Crown.  It  affects  not  only 
the  individual,  but  numbers  of  other 
people.  The  complaint  is  that  officers 
of  the  Crown  are  demanding  informa- 
tion they  are  not  entitled  to,  and,  to 
say  the  least  of  it,  reminding  the  sub- 
ject of  unpleasant  consequences  which 
may  ensue  if  it  is  refused.  It  seems 
to  me  immaterial  whether  the  terms 
of  the  notice  amount   to  an   actual 
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threat;  the  reference  to  the  penalty  is 
plainly  intended  to  intimate  to  the 
plaintiff  that  compliance  can,  and  will, 
be  compelled  if  necessary.  If  the 
question  be  not  decided  in  this  way, 
it  must  be  left  open  until  the  plaintiff, 
having  refused  to  comply,  is  sued  for 
penalties,  and  the  plaintiff  would  be 
left  in  a  position  of  great  perplexity. 
In  my  opinion,  the  mode  adopted  by 
the  plaintiff  for  obtaining  a  decision 
is  a  very  convenient  one,  enabling  the 
commissioners  to  be  informed  how  far 
they  may  go,  and  relieving  the  plain- 
tiff from  the  doubt  and  perplexity  into 
which  he  has  been  cast.  For  these 
reasons  I  think  the  case  is  one  in 
which  the  discretion  should  be  exer- 
cised in  the  plaintiff's  favor." 

In  The  Manar  (1903)  89  L.  T.  N.  S. 
218,  the  mortgagees  of  a  steamship  had 
taken  possession  of  the  ship  and  char- 
tered it  for  a  cargo  to  France;  when 
the  ship  raached  its  destination  a  cred- 
itor of  the  mortgagor  undertook  to  col- 
lect the  freight,  which  was  claimed 
to  be  the  property  of  the  mortgagor; 
the  mortgagees  then  sought,  and  were 
allowed,  a  declaration  in  the  English 
admiralty  court  to  the  effect  that,  ac- 
cording to  the  English  law,  the  freight 
money  belonged  to  them.  As  to  the 
right  of  the  court  to  make  a  declara- 
tion under  these  circumstances,  Buck- 
nill,  J.,  said :  "I  quite  admit  the  force 
of  the  argument  that  I  cannot  make  an 
order  giving  any  remedy  or  relief 
against  the  defendant.  I  can  only 
make  a  declaration.  All  I  am  asked  to 
say,  and  all  I  can  say,  is  that,  as  be- 
tween the  plaintiffs  and  the  defend- 
ants in  this  country,  there  is  evidence 
to  satisfy  me  that  the  plaintiffs  were 
mortgagees  of  this  steamship,  that  as 
such  mortgagees  they  took  i>ossession, 
that  for  certain  purposes  they  were 
to  be  treated  as  owners,  and,  having 
chartered  the  ship,  they  would  be  en- 
titled, according  to  English  law,  to  the 
freight  earned  under  that  charter  par- 
ty. I  do  not  think  that  any  of  the 
cases  cited  bear  directly  upon  this 
cajse.  It  is  one  which  stands  entirely 
by  itself.  It  is  in  the  nature  of  an  ex- 
periment, a  novelty.  It  is  the  first 
time  I  ever  heard  of  a  case  of  the  kind 
being  brought  in  one  country,  for  a 


declaration  to  be  used  in  legal  pro- 
ceedings in  another  country.  But  if  I 
am  satisfied  that  it  is  just  and  right 
that  the  tribunal  in  France  should 
know  by  the  judgment  of  an  English 
court  what  the  legal  position  of  the 
Northern  Trust  [the  mortgagee]  was 
at  the  time  when  the  steamship  Mahar 
delivered  her  cargo  in  France,  then  I 
think  I  ought  to  make  that  declaration 
in  order  that  the  French  court  may 
have  the  best  information  that  can  be 
given  it."    And  see  infra,  V.  k. 

In  Hammerton  v.  Dysart  [1916]  1  A. 
C.  57,  an  action,  for  a  declaration  as 
to  the  right  to  a  ferry,  and  for  an  in- 
junction to  restrain  the  disturbance  of 
such  right,  the  trial  judge  found  that 
there  was  no  disturbance  of  the  right, 
but  nevertheless  made  a  declaration 
as  to  the  existence  of  the  right.  Up- 
on appeal  in  the  House  of  Lords,  where 
it  was  held  that  a  declaration  of  this 
character  should  not  have  been  made; 
Viscount  Haldane  said:  "The  mem- 
bers of  the  court  of  appeal  concurred, 
however,  in  saying  that  if  infringe- 
ment was  not  proved,  Warrington,  J., 
was  wrong  in  making,  as  he  did,  a 
declaratory  order  that  the  title  to  a 
franchise  ferry  was  established.  As 
the  learned  judge  had  found  that  the 
plaintiffs  could  have  no  relief  against 
the  defendants,  the  court  of  appeal 
thought  that  it  was  not  proper,  hav- 
ing regard  to  the  character  of  the  case, 
to  make  a  declaration  which  might 
prejudge  other  cases.  I  will  say  at 
once  that  I  am  in  agreement  with  thq 
court  of  appeal  on ^ this  point,  and  not 
the  less  so  because  the  declaration,  if 
made,  would  not  only  establish  a  right, 
but  would  impose  on  the  owner  of  the 
franchise  ferry  a  duty,  for  breach  of 
which  he  would  be  indictable,  to  pro- 
vide adequately  for  the  carriage  of 
the  public." 

In  Stephenson  v.  Grant  L.  &  Co^ 
[1917]  W.  N.  47,  86  L.  J.  Ch.  N.  S.  439, 
116  L.  T.  N.  S.  268,  33  Times  L.  R.  174, 
34  R.  P.  C.  192,  the  court  said  that  it 
ought  not  to  be  asked  to  settle  ques- 
tions based  on  assumed  facte,  simply 
for  the  purpose  of  saving  time  and 
money.  Such  applications  ought  to  be 
discouraged,  rather  than  encouraged. 
What  we  therefore  propose  to  do  is 
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to  discharge  the  order  made  below 
without  prejudice,"  etc.  In  the  same 
case  Lord  Justice  Warrington  agreed 
that  the  proper  function  of  the  court 
was  to  answer  questions  of  law  based 
on  disputed  facts,  not  hypothetical 
questions  based  on  supposition. 

And  it  may  be  observed  that  the 
relationship  between  the  parties,  and 
out  of  which  the  necessary  contro- 
versy may  arise,  must  be  something 
more  than  a  mere  general  interest. 

Thus,  a  simple  contract  creditor  is 
not  entitled  to  a  declaratory  judgment 
to  the  effect  that  his  debtor  was  the 
beneficial  owner  of  a  claim  against  the 
government  which  had  been  assigned 
to  a  third  person.  Stewart  v.  Guibord 
(1903)  6  Ont.  L.  Rep.  262.  Nor  is  a 
creditor  without  an  execution  en  titled* 
to  a  declaration  as  to  the  right  of  the 
judgment  debtor  in  lands,  ilnder  a  will. 
Thomson  v.  Gushing  (1898)  30  Ont. 
Rep.  123,  affirmed  by  divisional  court 
in   (1899)  80  Ont.  Rep.  388. 

In  Bourgon  v.  Cumberland  (1910) 
22  Ont.  L.  Rep.  266,  a  declaratory  judg- 
ment was  denied  a  retail  dealer  of  in- 
toxicating liquors  to  declare  invalid 
a  by-law  by  the  excise  commissioners 
which  rendered  it  impossible  for  him 
to  obtain  a  license  to  continue  the  sale 
of  intoxicating  liquors,  where  the  only 
effect  of  the  declaration  that  the  by- 
law was  invalid  would  be  temporary 
merely  because;  before  the  time  came 
for  the  issue  of  another  set  of  licenses, 
a  perfect  by-law  could  be  passed  by 
the  council. 

ci.  When  involving  future  event. 

It  is  not  the  practice  of  the  court 
of  chancery  to  decide  as  to  future 
rights,  but  it  waits  until  the  event  has 
happened,  unless  a  present  right  de- 
pends upon  the  decision,  or  there  are 
some  other  special  circumstances  to 
satisfy  the  court  that  it  is  desirable 
at  once  to  decide  on  the  future  rights. 
Thus,  where  all  the  parties  who  in  any 
event  would  be  entitled  to  the  property 
are  of  age  and  are  ready  to  argue  the 
case,  the  reason  of  the  rule  departs, 
and  it  becomes  a  bare  technicality. 
The  reason  of  the  rule  is  this,  that  the 
court  will  not  decide  on  future  rights, 
because  iintil  the   event  happens   it 


does  not  know  who  may  be  interested 
in  arguing  the  question,  and  therefore 
may  be  shutting  out  parties  who,  when 
the  event  happens,  may  be  entitled  to 
succeed,  but  where  they  are  all  of  age^ 
and  every  possible  party  is  repre- 
sented before  the  court,  it  has  the 
power  to  determine  their  rights.  Cur- 
tis V.  Sheffield  (1882)  L.  R.  21  Ch. 
Div.  1,  51  L.  J.  Ch.  N.  S.  535,  46  L.  T. 
N.  S.  177,  30  Week.  Rep.  581. 

In  Owen  v.  Owen  [1916]  1  Ch.  322,. 
85  L.  J.  Ch.  N.  S.  495,  114  L.  T.  N.  S. 
682,  60  Sol.  Jo.  321,  Sargant,  J.,  re-^ 
marked  that  the  court  will  not  decide^ 
on  future  rights,  because  until  the 
event  happens  it  does  not  know  wha 
may  be  interested  in  arguing  the  ques- 
tion, and  therefore  may  be  shutting 
out  parties  who,  when  the  event  hap- 
pens, may  be  entitled  to  succeed;  but 
where  they  are  all  of  age,  and  every 
possible  party  is  represented  before 
the  court,  utility  seems  to  say  that 
there  should  be  power  to  determine 
their  rights,  as  is  the  case  in  Scotland 
and  in  many  other  countries. 

It  was  always  settled  law  of  the  old 
court  of  chancery,  and  it  is,  therefore, 
now  the  settled  law  of  the  chancery 
division  of  the  high  court  of  justice, 
that  it  is  not  the  province  of  the  court 
to  declare  the  rights  of  parties  except 
in  cases  where  immediate  relief  can 
be  given.  The  immediate  relief  may 
be  merely  incident  to  the  estate^  as,, 
for  instance,  where  a  question  arises 
as  to  the  cutting  of  timber  by  a  ten- 
ant for  life  or  remainderman.  So- 
where  an  estate  is  vested  in  a  tenant 
for  life  with  remainder  over,  a  decla- 
ration will  be  made  that  the  person  to 
whom  the  life  estate  is  given,  is  a 
tenant  in  tail  in  possession.  But 
where  the  court  is  asked  to  do  nothing 
more  than  to  declare  future  rights,  it 
is  clear  that  the  court  will  not  make- 
any  declarations  with  reference  there- 
to. '  Hampton  v.  Holman  (1877)  L.  R. 
5  Ch.  Div.  183,  46  L.  J.  Ch.  N.  S.  248, 
36  L.  T.  N.  S.  287,  25  Week.  Rep.  459. 

In  Garlick  v.  Lawson  (1853)  10 
Hare,  XIV.,  Appx.  68  Eng.  Reprint, 
1121,  the  court  refused  to  make  a 
declaratory  decree  upon  a  special  case 
in  the  lifetime  of  the  life  tenant  with 
regard  to  the  interest  of  the  parties 
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entitled  in  reversion.  Vice  Chancellor 
Wood  said  that  the  declaration  in  the 
lifetime  of  the  tenant  for  life,  with 
regard  to  the  interest  of  the  parties 
entitled  in  reversion,  could  not  have 
been  made  in  a  cause  at  the  time  that 
the  statute  passed,  and  therefore  could 
not  have  been  made  on  a  special  case. 
,  Then  came  the  late  act,  which  merely 
said  that  a  suit  should  not  be  open  to 
objection  on  the  ground  that  a  mere- 
ly declaratory  decree  or  order  was 
sought.  It  enabled  the  court  in  its 
discretion,  where  it  should  appear  to 
be  necessary  for  the  administration 
of  an  estate  or  to  relief  to  which  the 
plaintiff  might  be  entitled,  to  make  a 
decree,  notwithstanding  it  should  be 
merely  declaratory.  Compare  with 
Curtis  V.  Sheffield,  supra.  In  that  case 
one  of  the  heirs  of  the  property  and 
a  devisee  under  a  will  sought  to  have 
a  declaration  of  the  rights  of  the  dif- 
ferent legatees  or  devisees,  which  had 
been  made  some  years  previous,  re- 
viewed by  the  court  of  chancery.  In 
denying  the  power  of  the  court  to  make 
such  review  after  the  lapse  of  time, 
the  court  said  that  in  1836  Vice  Chan- 
cellor Shadwell  made  seven  declara- 
tions of  right  as  to  seven  legacies  giv- 
en by  the  will  of  the  testator.  She 
declared  the  rights  of  the  parties  en- 
titled to  present  interest,  and  also 
their  rights  in  the  future  after  the 
death  of  the  various  tenants  for  life. 
Those  declarations  were  made  in  the 
presence  of  all  the  children  of  the 
testator  who  were  then  living.  They 
appear  to  have  been  of  age,  and  they 
appeared  by  counsel  and  argued  the 
various  questions  which  were  decided 
by  the  court.  It  may  be  noted  that  the 
original  "declarations,"  the  review  of 
which  was  sought,  were  made  long 
before  the  act  and  orders  authorizing 
declaratory  orders  and  judgments,  and 
were  apparently  not  res  judicata, 
apart  from  the  effect  of  waiver. 

In  Bell  V.  Cade  (1861)  2  Johns.  & 
H.  122,  70  Eng.  Reprint,  996,  31  L.  J. 
Ch.  N.  S.  383,  6  L.  T.  N.  S.  523,  10 
Week.  Rep.  38,  it  is  held  that,  under 
the  Chancery  Act,  the  court  is  without 
jurisdiction,  during  the  lifetime  of  the 
tenant  for  life,  to  declare  with  regard 
to  the  interest  of  any  party  claiming  in 


remainder  expectant  upon  that  life 
estate.  It  may,  however,  declare 
whether  the  person  claiming  in  re- 
mainder takes  a  vested  interest  in  the 
remainder  ^o  as  to  entitle  him  to  file  a 
bill  to  have  the  fund  secured  for  his 
benefit. 

In  Re  Freme  [1895]  2  Ch.  778,  64 
L.  J.  Ch.  N.  S.  862,  13  Reports,  474, 
note,  73  L.  T.  N.  S.  366,  44  Week.  Rep. 
164,  the  court  construed  a  will,  al- 
though such  construction  affected  the 
amount  of  legacies  to  be  received  by 
future  unborn  children,  their  interests, 
however,  being  the  same  as  those  of 
existing  children  who  were  before  thd 
court. 

In  Honour  v.  Equitable  Life  Assur. 
Soc.  [1900]  1  Ch.  852,  the  assignee  of 
■a  life  insurance  policy  sought  for  a 
declaration  as  to  its  validity,  and  also 
for  an  injunction  restraining  the  in- 
surance companies  from  repudiating 
the  policy,  on  the  allegation  that  it 
had  repudiated  the  policy  and  had  re- 
fused to. receive  the  premiums  when 
tendered  it,  which  facts  were  admitted 
by  the  company.  Buckley,  J.,  after 
pointing  out  that  the  court  in  many 
cases  refuses  to  determine  rights  be- 
fore the  time  has  arrived  at  which  the 
right  is  enforceable,  said  that  one  may 
see  the  good  sense  of  that  in  the  pres- 
ent case,  by  making  this  observation : 
"The  defendant  society,  if  they  are 
sued  when  [the  insured]  life  drops, 
may  be  in  possession  of  information 
which  they  have  not  now,  and  perhaps 
cannot  get  at  present.  They  may  show 
at  a  future  date  that  the  policy  was 
obtained  by  fraud.  Why  should  they 
be  called  upon  to  do  that  now,  when 
there  is  no  enforceable  claim  in  re- 
spect of  the  policy?  The  only  point 
-which  struck  me  was  this.  The  pol* 
icy  is  in  consideration  of  the  payment 
of  a  premium,  and  the  semiannual  pay- 
ments of  £48,  10  s.,  sterling,  are  to  be 
paid  at  the  office  of  the  society  on  or 
before  Jane  16- in  every  year  during 
the  continuance  of  the  life.  The  plain- 
tiff, by  reason  of  the  refusal  of  the 
defendant  society  to  take  the  money, 
has  not  been  able  to  make  the  payment 
of  premium  due  on  June  16, 1898,  and, 
as  I  understand  from  what  has  been 
stated  on  the  part  of  the  defendants 
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at  the  bar,  if  he  comes  at  every  subse- 
qoent  December  16  and  June  16  with 
his  £48,  10  s.,  the  society  will  refuse 
to  receive  it.  Of  course  the  plaintiff 
mast  not  be  prejudiced  in  respect  of 
that.  When  the  policy  drops  he  must 
not  be  prejudiced  by  the  fact  that  he 
has  not  paid  the  premiums  at  the  due 
dates.  If  that  is  provided  for,  he  has 
no  right  now  to  ask  for  a  declaration 
in  his  favor  that  the  policy  is  valid 
before  any  claim  against  the  society 
has  arisen.  One  right  of  action  he 
would  have  now.  He  can  bring  his 
action  for  damages  against  the  society 
for  repudiation  of  a  contract  by  re- 
fusing to  receive  the  semiannual  pre- 
miums. He  has  not  brought  that  ac- 
tion, and  there  is  a  reason  for  not 
doing  so,  that  the  damages  would  be 
nill,  because  the  policy  is  worth  noth- 
ing at  all.  He  has  brought  an  action 
for  a  declaration,  and  an  injunction 
such  as  I  have  never  heard  of  before.'^ 
In  this  .case^  the  defendants  then  hav- 
ing agreed  to  submit  the  matter  to  the 
court  in  order  that  a  declaration  might 
be  made  as  to  the  validity^  of  the  pol- 
icy, providing  that  the  insured  would 
be  examined  on  oath,  the  judge  heard 
the  evidence,  and,  after  having  heard 
it,  issued  a  declaration  that  the  policy 
was  obtained  by  fraud  and  fraudulent 
misrepresentation,  and  hence  that  it 
was  void,  and  ordered  that  it  be  de- 
livered up  to  be  canceled. 

A  declaration  will  not  be  made  in  a 
matter  where  the  interest  of  the  plain- 
tiff is  merely  contingent  upon  the  hap- 
pening of  some  event  in  the  future. 

Upon  this  point,  in  Davis  v.  Angel 
(1862)  4  DeG.  F.  &  J.  524,  45  Eng. 
Reprint,  1287,  Lord  Westbury  said: 
"I  am  prepared  to  admit  that  an  ex- 
isting interest,  whether  it  be  vested  or 
contingent,  however  future  or  remote, 
may,  if  it  be  a  present  interest,  form 
the  foundation  of  a  right  in  the  party 
representing  it  to  come  here  with  a 
bill  to  have  the  share  secured.  While 
the  existence  of  such  an  interest  inter- 
feres with  the  share  being  paid  over 
by  the  truateas,  it  will  warrant  an  ap- 
plication to  the  court  to  secure  it.  But 
though  the  distinction  is  a  fine  one, 


yet  it  perfectly  exists,  and  is  easily 
apprehended; — I  mean  the  distinction 
between  an  interest  that  has  arisen 
and  is  represented,  and  an  interest 
that  has  not  arisen'  and  that  may 
never  arise,  but  with  regard  to  which 
there  is  a  remote  possibility  that  the 
event  which  has  not  occurred,  and  up- 
on which  it  is  made  to  hang,  may  here- 
after occur.  The  latter  is  not  an  in- 
terest, it  is  not  a  right;  it  is  nothing 
more  than  a  bare  expectation  of  a  fu- 
ture right.  The  expectation  of  a  fu- 
ture interest,  or  rather  of  a  future 
event  that  may  give  an  interest,  is  not 
a  thing  which  would  justify  a  court 
of  equity  in  entertaining  a  suit  at  the 
instance  of  a  party  having  that,  and 
nothing  more."  • 

In  Faber  v.  Gosworth  Urban  Dist. 
Council  (1903)  88  L.  T.  N.  S.  549,  67 
J.  P.  197,  19  Times  L.  R.  485,  1  L.  G.  R. 
579,  it  appeared  that  the  plaintiff  had 
formed  a  plan  for  the  erection  of  a 
large  number  6f  buildings  which  he 
desired  to  connect  with  the  defend- 
ants' sewer ;  the  defendants  denied  his 
right  to  connect  with  their  sewer,  but 
at  the  same  time  asserted  that  they 
had  no  intention  of  interfering  with 
any  of  his  legal  rights.  Under  these 
circumstances  it  was  held  that  the 
plaintiff  was  not  entitled  to  a  declara- 
tory judgment  as  to  his  right  to  make 
a  sewer  connection,  on  the  grounds 
that  he  had  not  as  yet  taken  any  steps 
for  the  construction  of  the  buildings 
necessitating  the  use  of  the  sewer; 
that  the  scheme  was  extensive,  and,  if 
carried  out,  a  considerable  volume  of 
sewage  would  be  sent  down  into  the 
sewer,  and  there  was  no  showing  as  to 
what  the  effect  would  be. 

In  Bright  v.  Tyndall  (1876)  L.  R.  4 
Ch.  Div.  189,  25  Week.  Rep.  109,  in- 
volving a  will  by  which,  after  the 
death  of  each  of  the  testator's  daugh- 
ters to  whom  a  life  estate  was  given, 
her  share  was  given  to  her  sons  who 
should  attain  the  age  of  twenty-one 
and  to  her  daughters  who  should  mar- 
ry under  twenty-one,  the  court,  upon 
a  special  case  submitted  while  the  only 
daughters  of  the  life  tenants  were  still 
infants,  refused  to  decide  whether 
daughters  of  the  life  tenants  would 
take  a  vested  interest  upon  attaining 
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the  age  of  twenty-one  without  having 
married. 

In  Owen  v.  Owen  [1916]  1  Ch.  322, 
85  L.  J.  Ch.  N.  S.  495,  114  L.  T.  N.  S. 
682,  60  Sol.  Jo.  321,  the  court  refused 
a  declaration  construing  a  will,  on  the 
ground  that  it  would  affect  rights  de- 
pendent upon  a  contingency.  The 
clause  in  question  devised  freehold 
property  to  the  testator's  daughter  for 
life,  and  after  her  death  to  her  chil- 
dren and  their  issue  per  stirpes,  and 
not  per  capita,  in  equal  shares  as  ten- 
ants in  common.  The  court  pointed 
out  that  the  declaration  required  a  de- 
cision affecting  the  rights  of  persons 
in  the  future,  and  affecting  the  rights 
and  interests  of  children  and  issue  in 
remainder,  some  of  whom  were  minors. 

In  Dowling  v.  Dowling  (1866)  L.  R. 
1  Ch.  612,  12  Jur.  N.  S.  720,  15  L.  T. 
N.  S.  152,  14  Week.  Rep.  1003,  the 
vice  chancellor  construed  a  will  to 
give  to  certain  devisees  only  an  .estate 
for  life  with  remainder  to  their  issue 
living  at  their  death.  On  the  ground 
that  the  declaration  involved  the 
rights  of  parties  depending  upon  a 
contingency  which  had  not  happened, 
he  denied  the  declaration.  On  appeal, 
however,  the  court  of  chancery  ap- 
peals construed  the  will  to  give  to  each 
of  the  sons  an  absolute  interest,  sub- 
ject to  his  share  being  devested  in 
event  of  his  dying  without  issue  liv- 
ing at  hi^  death,  and  a  declaration 
to  that  effect  was  made. 

In  Kevan  v.  Crawford  (1877)  L.  R. 
6  Ch.  Div.  29,  the  vice  chancellor  made 
a  declaration  to  the  effect  that  the  in- 
terest of  the  husband  in  certain  prop- 
erty was  not  defeasible  in  the  way  it 
purported  to  be  by  the  marriage  set- 
tlement, on  the  ground  that  it  was  his 
own  property.  Objection  was  made  to 
this  declftration  that  it  related  to  fu- 
ture rights  and  contingencies  in  a 
remote  interest  of  the  husband.  As  to 
this  objection  the  court  replied  that 
the  rule  of  the  court  of  chancery  al- 
ways was  not  to  entertain  a  suit  mere- 
ly for  that  purpose.  "There  are  some 
instances  in  which,  as  incidental  to 
the  relief  given,  it  has  become  abso- 
lutely necessary  to  determine  such 
rights,  and  in  that  ^ay  those  rights 
are  and  must  be  determined;  that  no 


suit  is  entertained  simply  and  exclu- 
sively for  the  purpose  of  deciding  up- 
on the  nature  and  extent  of  future 
contingent  rights  without  immediate 
present  relief.  Consequently  it  ap- 
pears to  me  that  that  part  of  the  de- 
cree cannot  be  supported.'' 

/.  Disputed  question  of  4^ct, 

Declaratory  judgments  being  with- 
in the  discretion  of  the  court,  it  may 
in  its  discretion  refuse  a  declaration 
which  can  only  be  made  after  a  judi- 
cial investigation  of  disputed  facts, 
especially  where  the  disputed  ques- 
tions of  fact  will  be  the  subject  of 
judicial  investigation  in  a  regular  ac- 
tion. 

For  example,  the  court  will  not  make 
a  declaration  as  to  the  construction  of 
a  written  instrument,  where  both 
questions  of  construction  and  facts 
are  involved,  and  a  decision  as  to  the 
matter  of  construction  will  not  settle 
the  controversy.  Lewis  v.  Green 
[1905]  2  Ch.  340,  74  L.  J.  Ch.  N.  S. 
682,  54  Week.  Rep.  93,  93  L.  T.  N.  S. 
303. 

In  Langdale  v.  Briggs  (1856)  8  DeG. 
M.  &  G.  391,  44  Eng.  Reprint,  441,  26 
L.  J.  Ch.  N.  S.  27,  2  Jur.  N.  S.  982,  4 
Week.  Rep.  703,  where  the  testator 
by  his  will  gave  certain  copyholds  and 
leaseholds  to  trustees  upon  a  trust  to 
correspond  with  the  uses  of  devised 
freeholds,  and  by  a  codicil  limited  the 
freeholds  differently  after  the  death  of 
the  first  tenant  for  life,  but  was  silent 
as  to  copyholds  or  leaseholds,  the 
court  refused  to  make  a  declaration  as 
to  the  effect  of  the  codicil  to  limit  the 
copyholds  or  leaseholds  in  event  of 
the  happening  of  a  certain  contin- 
gency, on  the  ground  that  it  would  not 
make  declarations  of  future  right$ 
based  upon  a  contingency  which  had 
not  happened. 

But  in  H.  Newsum  &  Co.  v.  Bradley 
[1917]  2  K.  B.  112,  the  court  made  a 
declaration  on  the  question  of  fact  as 
to  whether  or  no't  under  the  circum- 
stances a  crew  had  abandoned  the 
ship  so  as  to  entitle  the  owner  of  the 
cargo  to  elect  to  accept  the  cargo  at 
the  point  where  the  ship  was  brought 
ashore  by  the  receiver  of  wrecks, 
without  paying  freight. 
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So  in  Re  M^y  [1917]  2  Ch.  126,  86 
L  J.  Ch.  N.  S.  698,  117  L.  T.  N.  S.  401, 
3S  Times  L.  R.  419,  61  Sol.  Jo.  577,  ft 
will  was  construed,  together  with  oth- 
er facts,  to  determine  the  question  as 
to  whether  or  not  an  infant  was  a 
Roman  Catholic  within  the  terms  of 
the  will,  which  indicated  the  intention 
of  the  testatrix  that  he  was  to  have  a 
certain  bequest  if  he  was  a  Roman 
Catholic,  althougrh  the  bequest  would 
not  vest  until  the  infant  had  reached 
his  majority. 

In  Gascoigne  v.  Gascoigne  [1918]  1 
K.  B.  223,  87  L.  J.  K.  B.  N.  S.  333,  118 
L.  T.  N.  S.  347,  84  Times  L.  R.  168,  on 
appeal,  a  declaration  by  the  trial  court 
that  the  defendant,  the  wife  of  the 
plaintiff,  held  certain  real  estate  in 
trust  for  him,  was  discharged  on  the 
{rround  that,  under  the  evidence  takeii 
by  the  court,  the  presumption  of  gift 
was  not  rebutted,  since  the  only  evi- 
dence to  rebut  this  presumption  indi- 
cated that  the  plaintiff  placed  the 
property  in  the  name  of  his  wife  to 
avoid  payment  of  his  debts. 

In  Kennedy  v.  Dodson  [1895]  1  Ch: 
334,  64  L.  J.  Ch.  N.  S.  257,  12  Reports, 
92,  72  L.  T.  N.  S.  172,  43  Week.  Rep. 
259,  the  court  entertained  a  proceed- 
ing by  the  trustee  in  bankruptcy  of  an 
individual  for  a  declaration  that  cer- 
tain real  estate  had  been  purchased 
by  him  and  another,  and  was  held  by 
them  as  a  copartnership.  In  this  pro- 
ceeding, however,  the  trial  court  is- 
sued certain  interrogatories  to  deter- 
mine the  question  of  fact  as  to  how 
the  real  estate  was  purchased,  and 
upon  appeal  the  case  was  disposed  of 
by  holding  that  these  interrogatories 
need  not  be  answered,  since  they  did 
not  refer  to  any  matter  relevant  to  the 
issue. 

9-  As  to  daim  which  it  is  feared  defend' 
ant  may  asserts 

It  is  clear  that  a  declaration  cannot 
be  had  in  respect  of  a  cause  of  action 
which,  it  is  apprehended,  defendant 
may  assert,  where  he  has  made  no 
claim  against  the  plaintiff  thereon, 
although  he  refuses  to  waive  any 
right  thereunder.  Jackson  v«  Turn- 
ley  (1853)  1  Drew.  617,  61  Eng. 
Reprint,  587,  1  Eq.  Rep.  828,  22  L.  J. 


Ch.  N.  S.  949,  17  Jur.  648,  1  Week. 
Rep.  461;  Rooke  v.  Kensington  (1856) 
2  Kay  &  J.  753,  69  Eng.  Reprint,  986. 
25  L.  J.  Ch.  N.  S.  795,  2  Jur.  N.  S.  755, 
4  Week.  Rep.  829,  14  Eng.  Rul.  Cas. 
717;  Brooking  v.  Maudslay  (1888)  L. 
R.  38  Ch.  Div.  636,  57  L.  J.  Ch.  N.  S. 
1001,  58  L.  T.  N.  S.  852,  36  Week.  Rep. 
664,  6  Asp.  Mar.  L.  Cas.  296 ;  Re  Clay 
[1919]  1  Ch.  66,  119  L.  T.  N.  S.  754, 
88  L.  J.  Ch.  N.  S.  40,  63  Sol.  Jo.  23. 
It  is  not  so  clear  as  to  whether  or  not 
the  obligor  may  secure  a  declaration 
delimiting  the  obligation,  even  though 
the  obligee  is  asserting  his  claim 
against  the  obligor.  An  interesting 
discussion  of  this  point  is  to  be  found 
in  GuAiUNTY  Trust  Co.  v.  Hannay 
(reported  herewith)  ante,  1.  In  this 
case,  the  plaintiffs  in  the  declaratory 
action  were  a  company  carrying  on 
business  in  New  York  and  having  a 
branch  in  London;  they  presented  to 
the  defendant  for  payment  certain 
forged  bills  of  lading  which  the 
latter  caused  to  be  paid;  subsequent- 
ly the  defendant  commenced  an  ac- 
tion against  the  plaintiffs  in  the  Unit^ 
ed  States  district  court  to  compel  re- 
payment of  the  amount  paid  upon 
these  forged  bills;  this  claim  was 
based  largely,  if  not  entirely,  upon 
the  English  law;  while  the  action  in 
the  American  court  was  still  pending, 
the  plaintiffs  sought  in  the  English 
court  an  injunction  restraining  the 
prosecution  of  the  action  in  the  Ameri- 
can court,  and  also  for  a  declaration 
(1)  that  they  were  not  liable  to  repay 
the  defendant  any  sums  paid  by  them 
in  respect  of  a  number  of  bills  of  ex- 
change, including  the  bill  of  exchange 
referred  to;  (2)  that  they  did  not,  by 
presenting  the  bills  of  exchange  for 
acceptance  with  bills  of  lading  at- 
tached, or  by  indorsing  the  said  bills, 
warrant  or  represent  said  bills  of  lad- 
ing were  genuine,  or  that  the  cotton 
therein  described  and  referred  to  in 
the  said  bills  of  exchange  had  been 
shipped;  (3)  that  all  the  said  bills  of 
exchange  were  unconditionally  accept- 
ed by  the  appellant.  It  is  pointed  out 
by  Pickford,  L.  J.,  that,  strictly  speak- 
ing, the  only  question  before  the  court 
is  whether  the  claim,  so  far  as  it  asks 
for  a  declaration,  should  be  stricken 
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out  under  Order  xxv.  r.  4»  and  he  said 
that  he  thought  the  answer  as  to  that 
was  plain  and  clear,  i.  e.,  that  it 
should  not,  for  that  summary  pro- 
cedure is  only  to  be  applied  in  plain 
cases,  and  this  is  not  one.  By  agree- 
ment, however,  the  case  was  not 
argued  upon  this  narrow  ground  only, 
but  also  on  the  larger  ground  'of 
whether  the  objections  made  by  the 
defendant  to  the  power  of  the  court 
to  make  declarations  were  sound,  and 
the  parties  desired  the  opinion  of  the 
court  on  this  latter  question.  In  this 
regard,  it  is  to  be  noted  that  the  gist 
of  the  defendant's  objection  was  that 
the  application  was  an  attempt  by  an 
obligor  to  have  a  declaration  against 
the  obligee  delimiting  the  obligation. 
Subsequently,  the  defendants  counter- 
claimed  for  a  declaration  that  the 
plaintiffs  were  liable  to  pay  them  the 
amount  of  the  draft,  and  Bailhache, 
Jw,  said  that  this  rendered  it  imma- 
terial whether  the  law  was  declared 
as  the  plaintiff  asked,  or  whether  the 
matter  was  decided  on  the  defendant's 
counterclaim.  [1918]  1  K.  B.  43,  33 
Times  L.  R.  559,  143  L.  T.  Jo.  269.  The 
declaration  below  for  the  defendant 
was  reversed  by  the  court  of  appeal  in 
[1918]  2  K.  B.  623,  9  B.  R.  C.  260,  87 
L.  J.  K.  B.  N.  S.  1223,  34  Times  L.  R. 
427,  119  L.  T.  N.  S.  321,  23  Com.  Cas. 
399,  and  the  declarations  asked  for  by 
the  plaintiffs  made,  and  judgment  givr 
en  for  them  on  the  counterclaim,  with- 
out any  discussion  as  to  the  jurisdic- 
tion. 

In  North  Eastern  Marine  Engineer- 
ing Co.  V.  Leeds  Forge  Co.  [1906]  1 
Ch.  324,  94  L.  T.  N.  S.  56,  75  L.  J.  Ch. 
N.  S.  178,  54  Week.  Rep.  370,  22  Times 
L.  R.  178,  it  is  held  that  a  declaration 
will  not  be  made  to  the  effect  that  the 
plaintiffs  have  a  good  ground  of  de- 
fense if  the  defendant  should  sue  them 
for  damages  for  the  infringement  of 
a  certain  patent.  The  court  said  that 
the  mere  fact  that  A.  is  supposed  to 
contemplate  bringing  an  action  against 
B.,  or  that  A.  may  have  stated  that  he 
has  ground  for  such  an  action,  does 
not  entitle  B.  to  bring  an  action 
against  A.  to  have  it  declared  that  A. 
has  not  a  cause  of  action  against  B. 

In  Brooking  v.  Maudslay  (1888)  L. 


R.  38  Ch.  Div.  636,  57  L.  J.  Ch.  N.  S. 
1001,  58  L.  T.  N.  S.  852,  36  Week.  Rep. 
664,  6  Asp.  Mar.  L.  Cas.  296,  it  ap- 
peared that  the  defendants  were  en- 
titled to  the  benefit  of  a  policy  of  in- 
surance on  which  they  might  sue  at 
law;  the  plaintiff  sought  an  injunction 
and  a  declaration  as  to  the  invalidity 
of  the  policy,  and  alleged,  and  the  de- 
fendants admitted  by  the  pleadings, 
that  the>  plaintiff  had  a  valid  defense 
to  any  action  at  law  on  the  policy;  the 
defendants  claimed  that  they  had  not 
taken  any  legal  proceedings,  but  ad- 
mitted that  they  had  declined  to  give 
an  undertaking  not  to  take  any,  and 
abstained  f^om  stating  whether  or  not 
it  was  their  intention  to  take  proceed- 
ings. Under  these  circumstances  it 
was  held  that  the  plaintiff  was  not 
entitled  to  a  declaration  as  to  the  en- 
forceability of  the  insurance  policy. 

In  Rooke  v.  Kensington  (1856)  2 
Kay  &  J.  753,  69  Eng.  Reprint,  986.  it 
was  held  that  the  court  of  chancery 
was  without  jurisdiction  in  a  proceed- 
ing by  one  in  possession  of  real  estate 
without  interruption  of  his  enjoyment 
thereof,  to  declare  that  a  title  set  up 
by  the  defendant  was  not  valid  as 
against  the  plaintiff,  on  the  ground 
that  he  had  no  notice  thereof  at  the 
time  he  acquired  his  title.  The  court 
said  that  there  was  nothing  in  the 
Chancery  Act  which  authorized  it  to 
say  that  a  party  can  come  as  plaintiff 
into  court  and  state  that  he  has  a  good 
legal  title  to  property,  but  that  some- 
one sets  up  in  equity  a  title  which 
ought  not  to  be  binding  upon  him  be- 
cause he  had  no  notice  of  it,  the  plain- 
tiff not  praying  any  relief  at  all  in 
respect  of  the  equitable  claim,  and  the 
party  making  it  not  being  in  posses- 
sion of  the  property,  nor  interfering 
with  the  plaintiff's  enjoyment  of  it. 
In  such  a  case  the  plaintiff  simply 
says :  "I  have  a  title  which  is  in  an 
unsatisfactory  state;  there  are  equi- 
table; interests  outstanding,  of  which 
someone  may  say  hereafter  that  I  had 
notice,  and  I  want  the  court  now,  al- 
though no  claim  has  been  made,  to  de^ 
termine  whether  or  not  I  have  notice 
of  these  dormant  equitable  claims." 
Such  a  suit  as  that,  if  the  court  au- 
thorized it,  would  be  a  simple  suit  of 
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declarator;  and  whatever  it  may  be 
thoaght  hereafter  by  the  legislature 
desirable  to  do  to  empower  the  court 
to  clear  titles  to  property,  as  yet  there 
is  no  enactment  giving  it  jurisdiction 
to  make  such  a  decree,  which  would 
be,  in  its  form,  a  simple  declaration  of 
right  It  is  further  pointed  out  that 
this  section  of  the  statute  implies  that 
"there  is  a  consequential  relief  which 
might  be  granted  in  each  case,  when 
The  right  has  been  so  declared;  but 
that  the  parties  are  not  to  be  com- 
pelled to  ask  for  that  relief,  and  they 
may  satisfy  themselves  by  simply  ask- 
ing a  declaration  of  right,  and  not  pur- 
suing the  matter  further." 

In  Re  Clay  [1919]  1  Ch.  66,  the  court 
refused  to  make  a  declaration  as  to  the 
right  of  an  exeeutor  of  an  estate  to 
hold  a  surety  under  a  deed  of  indem- 
nity fbr  costs  which  had  been  taxed 
against  him  in  an  action  involving:  the 
estate,  on  the  ground  that  a  party 
against  whom  some  obligation  is  or 
may  be  asserted  is  not  entitled  to  make 
validity  of  the  obligation  a  matter  for 
investisration,  under  the  guise  of  a 
declaratory  order.  Duke,  L.  J.,  said 
that  he  did  not  believe,  "in  the  ordi- 
nary case  of  possible  controversy  be- 
tween parties,  it  is  open  to  one  of  the 
parties,  because  he  apprehends  a  claim 
will  be  made  against  him,  to  serve  a 
writ  or  other  process  upon  the  other 
party,  in  order  to  obtain  a  decision 
that  that  claim  could  not  be  made.  It 
seems  to  me  to  go  far  beyond  anything 
which  has  existed  in  the  past  history 
of  litigation  in  this  country,  and  to 
open  up  a  vista — a  great  danger— of 
needless  and  costly  controversy,  fo- 
m^ited  by  parties  who  delight  in  liti- 
gation." 

In  Jackson  v.  Turnley  (1853)  1 
Drew.  617,  61  Eng,  Reprint^  587,  the 
court  refused  a  declaration  that  the 
defendant  had  no  right  under  a  lease 
granted  to  two  partners,  in  a  proceed- 
ing by  the  representative  of  a  deceased 
lessee  afirftinst  the  lessor,  in  which  it 
was  alleged  that  the  lessor  claimed 
to  have  a  right  under  the  covenant, 
against  the  plaintiff,  if  a  breach 
should  arise.  It  is  pointed  out  that 
the  meaninfir  of  the  provision  author- 
izing a  declaration  of  rights  was  only 


to  remove  the  objection  that  the  plain- 
tiff, who  might  have  had  consequential 
relief,  prayed  merely  a  declaration  of 
right,  and  it  did  not  entitle  a  person 
to  have  a  declaration  as  to  a  claim 
which  may  be  made  by  another  under 
circumstances  which  may  or  may  not 
happen.  •  The  court,  referring  to  the 
statute,  said:  'It  must  be  observed 
that  the  statute  might  have  had  in 
view  this  objection  on  the  part  of  the 
defendant  that  the  plaintiff  only  ^sked, 
and  could  only  have,  a  declaration  of 
right.  It  might  have  had  another  ob- 
jection in  view,  viz.,  that  the  plaintiff 
has  no  right  to  bring  the  defendant 
before  the  court  to  litigate  the  ques- 
tion ;  not  that  the  plaintiff  has  no  right 
to  a  declaration  with  consequential  re- 
lief, but  that,  assuming:  he  might  have 
consequential  relief,  he  has  no  right 
to  bring  the  defendant  before  the 
court.  Now,  did  the  legislature  need 
to  deal  with  both  these  objections,  or 
only  with  the  first?  Its  only  object 
might  be  to  remove  the  objection  that, 
though  there  is  a  right  to  sue,  the 
plaintiff  has  no  right  to  have  a  mere 
declaration.  But  did  it  mean  to  say, 
further,  anybody  who  has  an  appre- 
hension that  some  day,  in  the  happen- 
ing of  some  possible  event,  another 
may  make  a  claim  against  him,  may 
institute  a  suit  to  have  it  declared  that 
there  is  no  ground  of  claim?  I  think, 
if  I  were  to  put  this  construction  on 
the  act,  I  should  not  be  justified  by 
the  words  of  the  section;  I  should  not 
be  justified  by  anything  in  any  other 
part  of  the  act." 

It  is  to  be  noted,  however,  that  this 
decision  was  rendered  before  the  Rule 
of  1883,  whiph  expressly  did  away  with 
the  necessity  of  a  right  to  consequen- 
tial relief  as  a  condition  of  the  juris- 
diction. 

* 

m 

h.  As  to  matters  over  which  jurisdiction 
is  vested  in  anotfier  court. 

When  the  court  is  simply  asked  to 
make  a  declaration  of  right  without 
giving  any  consequential  relief,  it 
ought  to  be  extremely  cautious  in  mak- 
ing such  declaration,  and  ought  not 
to  do  it  in  the  absence  of  very  special 
circumstances,  if  the  effect  of  it  is  to 
interfere  with  the  right  of  the  parties 
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to  appeal  to  the  court  given  jurisdic* 
tion  in  that  particular  matter  by  the 
statute.  Grand  Junction  Waterworks 
Co.  V.  Hampton  Urban  Dist.  Council 
[1898]  2  Ch.  331,  62  J.  P.  566,  67  L. 
J.  Ch.  N.  S.  603,  78  L.  T.  N.  S.  673, 
14  Times  L.  R.  467,  46  Week.  Rep.  644. 

And  a  court  will  not  enter  a  declara- 
tory judgment  in  regard  to  the  right 
of  a  municipality  to  assess  certain 
property  of  a  corporation,  where  an- 
other, court  has  jurisdiction  in  regard 
to  matters  affecting  the  legality  of  the 
Assessment.  New  York  &  0.  R.  Co.  v. 
Cornwall  (1913)  29  Ont.  L.  Rep.  522. 
It  has  been  held  that  where  there  ex- 
ists a  right  to  recover  expenses  in  a 
•court  of  general  jurisdiction,  no  right 
•exists  to  go  to  another  court  for  a 
declaration  that  the  applicant  has  a 
right  to  recover  such  expenses  in  the 
court  having  jurisdiction,  his  remedy 
being  confined  to  the  proceedings  in 
the  latter  court.  Barraclough  v. 
Brown  [1897]  A.  C.  615,  66  L.  J.  Q.  B. 
N.  S.  672,  76  L.  T.  N.  S.  797.  Lord 
Herschell  said  that  it  would  be  very 
mischievous  to  hold  that  when  a  party 
is  compelled  by  statute  to  resort  to  an 
inferior  court,  he  can  come  first  to  the 
high  court  to  have  his  right  to  re- 
cover— ^the  very  matter  relegated  to 
the  inferior  court — determined. 

In  West  V.  Sackville  [1903]  2  Ch. 
878,  the  court  refused  to  entertain  a 
proceeding  to  perpetuate  testimony  to 
establish  the  legitimacy  of  the  appli- 
cant, since  he  had  a  right  to  maintain 
his  proceeding  under  the  Legitimacy 
Declaration  Act  to  determine  his  legit- 
imacy, upon  which  would  hang  his 
right  to  the  estate  and  peerage  on  the 
death  of  Lord  Sackville.  See  Beres- 
ford  V.  Atty.  Gen.  L.  R.  [1918]  Prob. 
33,  87  L.  J.  Prob.  N.  S.  40,  118  L.  T. 
N.  S.  133,  34  Times  L.  R.  100,  62  Sol. 
Jo.  103  (infra,  V.  h). 

In  Mutrie  v.  Alexander  (1911)  23 
Ont.  L.  Rep.  396,  it  was  held  that  the 
court  would  not  grant  declaratory  re- 
lief, or  a  declaratory  decree,  where  the 
effect  would  be  to  usurp  the  jurisdic- 
tion conferred  by  the  legislature  upon 
another  tribunal.  It  was  pointed  out 
in  this  case  that  while  Ont.  Rev.  Stat. 
1897,  chap.  51,  §  57  (5),  enables  the 
court  to  grant  a  declaratory  decree 


when  no  relief  could  |i)e  asked,  never- 
theless the  jurisdiction  thus  conferred 
was  discretionary,  and  as  a  matter  of 
discretion  the  court  adheres  to  the 
former  practice,  and  in  general  re- 
fuses to  make  a  merely  declaratory 
judgment  where,  under  the  former 
practice,  it  would  not  have  been 
granted. 

* 

F.  lUustrative  cases, 

a.  In  general.  ^ 

It  is  noyf  proposed  to  cite  by  way  of 
illustration  various  cases  indicating 
the  nature  and  range  of  questions  that 
have  been  the  subjects  of  declarations 
by  the  courts  under  the  English  stat- 
utes and  orders,  or  those  modeled 
thereon.  In  most  of  them  there  was 
no  discussion,  and  apparently  no  ques- 
tion, in  respect  of  the  jurisdiction.  It 
will  be  understood,  of  course,  that  the 
cases  are  at  best  representative,  and 
not  exhaustive,  while  i|i  some  in- 
stances, for  the  sake  of  coavenience 
or  completeness,  the  decision  of  the 
court  on  the  merit  of  the  question  sub- 
mitted is  indicated,  there  iS)  of  course, 
no  intention  to  deal  with  those  ques- 
tions in  this  annotation. 

h.  Matters  relating  to  estates  and  trusts. 
1,  Management  of. 

Declarations  have  been  made .  re- 
garding the  following  matters  in  re- 
spect of  estates,  trusts,  or  the  control 
and  management  thereof: 

— as  to  the  manner  of  investing  trust 
funds  by  the  trustees^  Re  HoUins 
(1917)  118  L.  T.  N.  S.  15; 

— as  to  the  advisability  of  the  ad- 
ministrator retaining  possession  of 
shares  of  stock  for  a  time,  and  reserv- 
ing to  him  the  right  to  apply  for  fur- 
ther advice  at  a  future  time  upon  a 
further  statement  of  facts,  Re  Forster 
(1916)  17  N.  S.  W.  St.  Rep.  42; 

— as  to  whether  trustees  had  any 
power  to  apply  capital  by  way  of  ad- 
vancement to,  or  for  the  benefit  of, 
the  plaintiff,  under  authority  of  a  set- 
tlement made  on  the  marriage  of  the 
plaintiff's  parents,  Re  Winch  [1917] 
1  Ch.  633,  86  L.  J.  Ch.  N.  S.  403,  116 
L.  T.  N.  S.  589,  33  Times  L.  R.  218 ; 

— ^as  to  what  estate  or  interest  in 
the  income  and  capital  of  certain  trust 
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funds :  and  propetty  the  trustee  in 
bankruptcy  could  make  a  good  title  to^ 
in  favor  Of  the  purchaser.  Trustees  of 
the  fund  and  the  wife  of  the  bankrupt 
were  made  parties  to  the  proceeding. 
Re  Burroughs-Fowler  [1916]  2  Ch. 
251,  85  L.  J.  Ch.  N.  S.  560,  114  L.  T. 
N.  S.  1204,  32  Times  L.  R.  493,  60  Sol. 
Jo.  538,  [1916]  H.  B.  N.  108; 

— as  to  whether  or  not  the  receiver 
in  a  proceeding  to  wind  up  the  busi- 
ness of  a  firm  of  Germans  should  re- 
tain sufficient  of  the  funds  to  meet  pos- 
sible claims  in  respect  of  certain  bills 
drawn  by  the  firm  upon  persons  and 
firms  in  Germany  and  Austria,  in  event 
that.su^sh  bills;  or  any  of  them,  were 
not  pa^  on  presentation,  or  were  not 
piiid  by  the  acceptors  at  the  termina- 
tion of  the  war.  Re  Francke  &  Rasch 
[1918]  1  Ch.  470,  118  L.  T.  N.  S.  211, 
87  L.  J.  Ch.  N.  S.  273,  34  Times  L.  R.  / 
287,  62.  Sol.  Jo.  438; 

— ^as  to  whether,  in  refusing  to  raise; 
a  legacy  by  'Sale  or  appropriation  at 
the  realizable  value,  of  securities  for 
the  purpose,  the  trustee  was  acting 
within  the  powers  conferred  upon  him 
by  the  will  Re  Charteris  [1917]  2'Ch. 
379,  86  li.  J.  Ch.  N.  S.  658,  117  L.  T. 
N;  S.  391,  61  Sol.  Jo.  591 ; 

— as  to  whether  persons  having  a 
atattttoxy  power  of  appointing  new 
tmsteea  under  a  will  could  appoint  the 
public  trustee  the  sole  trustee,  not- 
withstanding the  will  contained  a  pro- 
vision that  upon  any  appointment  of 
new  trustees  the  number  was. not  to  be 
reduced  below  three,  Re.Moxon  [1916] 
2  Ch.  595,  61  Sol.  Jo.  42; 

— ^in  behalf  of  trustees  appointed  in 
a  will,  to  the  effect  that  an  attempted 
exercise  of  a  testamentary  power  Of 
appointment  by  the  person  authorized 
was  invalid,  Redman  v.  Permanent 
Trostee  Co.  (1917)  22  C.  L.  R.  (Austr.) 
84; 

— in  a  proceeding  by  the  trustee  un- 
der a  will  to  determine  the  domicil  of 
the  testatrix,  and  also  as  to  whether 
or  not  she  had  exercised  the  power  of 
appointment  given  her  by  the  terms  of 
a  marriage  settlement.  Re  Wilkinson 
[1917]  1  Ch.  620,  86  L.  J.  Ch.  N.  S.  511, 
117  L,  T.  N.  S.  81,  33  Times  L.  R.  267, 
61  Sol.  Jo.  414 ; 
as  to  the  time  and  the  amount  of 


payment  of  certain  estate  duties  by  an 
estate,  Atty.-Gen.  v.  Watson  [1917]  2 
K.  B.  427,  86  L.  J.  K.  B.  N.  S.  1034,  117 
L.T,N.  S.  187; 

- — as  to  the  religion,  whether  Jewish 
or  Christian,  in  which  a  ward  of  the 
court  under  a  trust  created  by  a  will, 
was  to  be  reared,  the  parents  of  the 
ward  both  being  deceased  and  the 
ward  having  been  committed  to  a 
school  for  education,  Re  W.  [1907]  2 
Ch.  557.  ^ 

2,  Diatrihution, 

D'eclarations  have  been  made  with 
regard  to  the  following  matters,  affect- 
ing the  distribution  of  estates  or., 
funds: 

— as  to  the  disposition  of  the  asseta 
of  a  corporation  remaining  in  the 
hands  of  the  comptroller  after  paying 
the  indebtedness  of  the  concern  and 
the  costs  of  the  winding-up  proceed-, 
ing,  the  company  having  places  of 
business  in  England  and  Germany,  and 
having  been  wound  up  by  the  comp- 
troller  acting  under  the  Trading  with 
the  Enemy  Act,  Re  Fr.  Meyers  Sohn 
[1918]  1  Ch.  169,  87  L.  J.  Ch.  N.  S.  103. 
117  L.  T.  N.  S.  690,  62  Sol.  Jo.  120 ; 

— in  behalf  of  the  liquidator  of  a 
winding  up  of  a  company  proceeding,, 
as  to  whether  sums  representing  the, 
net  profits  to  the  company  at  the  com-* 
mencement  of  the  winding  up  ought  to 
be    applied   'by    way    of    dividends 
amongst  the  shareholders  of  the  com- 
pany,  and  in  what  proportions,  and 
also  as  to  the  division  or  distribution 
of  the  assets,  Re  New  Chinese  Anti- 
mony Co.   [1916]  2  Ch.  115,  85  L.  J. 
.Ch.  N.  S.  429,  114  L.  T.  N.  S.  989,  60.' 
Sol.  Jo.  513,  [1916]  H.  B.  R.  8; 

— as  to  the  manner  of  the  distribu-r 
tion  of  a  bequest  to  a  daughter  of  the 
testator  for. the  benefit  of  her   sur-. 
viving  issue.  Re  Walker  [1917]  1  Ch. 
38,  115  L.  T.  N.  S.  708; 

— in  behalf  of  the  executors  of  an 
estate  of  a  person  negligently  killed, 
with  regard  to  the  manner  of  the  dis- 
tribution of  the  money  they  received- 
in  settlement  of  compensation  for  the,  ' 
negligent  killing  of  their  intestate^ 
Bulmer  v.  Bulmer  (1883)  53  L.  J.  Ch.* 
N.  S.  402,  L.  R.  25  Ch.  Div.  409,  32 
Week.  Rep.  380;  * 
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— as  to  whether,  a  trust  under  a 
settlement  of  legacies  having  failed, 
the  executors  were  entitled  under  the 
will  to  the  legacy,  or  whether  it  fell 
into  the  residue,  Re  Harrison  [1918] 
W.  N.  91; 

— as  to  whether  or  not  there  had 
been  an  equitable  conversion  of.  real 
estate  into  personalty  as  affecting  the 
descent  of  the  property,  Re  Alston 
[1917]  2  Ch.  226,  86  L,  J.  Ch.  N.  S. 
664,  117  L.  T.  N.  S.  222,  33  Times  L.  R. 
410,  61  Sol.  Jo.  525 ; 

— as  to  the  distribution  of  a  certain 
fund  created  by  contributions  by  dif- 
ferent individuals  to  trustees  for  a 
particular  service,  the  need  of  which 
came  to  an  end  before  the  use  of  the 
fund,  Robson  v.  Atty.-Gen.  [1917]  2 
Ch.  118,  86  L.  J.  Ch.  N.  S.  457, 117  L.  T. 
N.  S:  86,  83  Times  L.  R.  311; 

— ^as  to  the  amount,  if  any,  of  the 
deduction  which  should  be  made  from 
a  legacy  on  account  of  an  income  tax. 
Re  Saillard  [1917]  2  Ch.  401,  86  L.  J. 
Ch.  N.  S.  749,  117  L.  T.  N.  S.  545. 

o.  OonBtruoHon    and    validity    of    in* 

strunients. 

% 

1.  Wills. 

The  construction  of  wills  has  been 
•a  matter  in  which  declarations  have 
ibeen  frequently  made.  The  practice 
in  this  regard  is  illustrated  by  the 
following  declarations  on  the  follow- 
ing matter: 

— as  to  whether  or  not  certain 
illegitimate  children  were  included  in 
a  description  of  nephews  and  nieces. 
Re  Helliwell  [1916]  2  Ch.  580,  115  L. 
T.  N.  S.  478,  60  Sol.  Jo.  619 ; 

• — as  to  who  were  servants  within 
the  meaning  of  a  bequest  to  the  tes- 
tator's children.  Re  Forrest  [1916]  2 
Ch.  386,  85  L.  J.  Ch.  N.  S.  784,  115  L. 
T.  N.  S.  476,  32  Times  L.  R.  656,  60 
Sol.  Jo.  655; 

— as  to  the  rights  of  the  devisees 
under  a  will  with  regard  to  advance- 
ments made  by  the  testator  to  a  lega- 
tee. Re  Deprez  [1917]  1  Ch.  24,  86  L.  J. 
Ch.  N.  S.  91,  61Sol.  Jo.  72; 

— as  to  whether  or  not  the  term, 
"any  other  moneys  which  I  may  pos- 
sess," etc.,  constituted  a  residuary 
clause  in  a  will.  Re  Woolley  [1918]  1 


Ch.  83,  87  L.  J.  Ch.  N.  S.  169,  117  L.  T. 
N.  S.  511; 

— as  to  whether  or  not,  under  a  will 
devising  and  bequeathing  real  estate, 
testatrix  died  intestate  as  to  personal 
estate  of  which  she  was  largely  pos- 
sessed at  the  date  of  the  will  and  at 
her  death,  Bradbury  v.  Barnett  [1919] 
Vict.  L.*R.  524; 

—in  behalf  of  the  heir  at  law  that 
a  certain  lease  had  merged  in  the  free- 
hold, Re  Fletcher  [1917]  1  Ch.  147; 

— that  there  were  no  protectors  of 
a  marriage  settlement,  and  that  hence 
the  heirs  could  disentail  without  con- 
sent, Re  Blandy  Jenkins's  Estate 
[1917]  1  Ch.  46,  86  L.  J.  Ch.  N.  S.  76, 
116L.  T.  N.  S.  483; 

— ^that  a  certain  legatee  was  liable 
to  pay  a  certain  legacy  duty  in  respect 
to  the  portion  of  property  in  a  foreign 
country  which  passed  to  her,  Re  Scott 
[1914]  1  Ch.  847,  83  L.  J.  Ch.  N.  S. 
694, 110  L.  T.  N.  S.  809,  30  Times  L.  R. 
345,  on  appeal  [1915]  1  Ch.  692,  [1915> 
W.  N.  86,  84  L.  J.  Ch.  N.  S.  366,  112 
L.  T.  N.  S.  1057,  31  Times  L.  R.  227 ; 

— as  to  whether  a  legatee  or  the 
residuary  personal  estate  of  the 
testator  was  liable  for  cectain  duties 
in  respect  of  chattels  held  ia  a  for- 
eign country,  and  which  had  been  paid 
in  the  first  instance  by  the  executors. 
Re  Scott  [1916]  2  Ch.  268,  85  L.  J.  Ch. 
N.  S.  141,  60  Sol.  Jo.  157 ; 

— as  to  whether  certain  debts  should 
be  deducted  from  a  particular  legacy. 
Palmer  v.  Palmer  [1916]  2  Ch.  391, 
85  L.  J.  Ch.  N.  S.  577,  115  L.  T.  N.  S. 
57,  60  Sol.  Jo.  565; 

— ^as  to  whether  or  not  a  certain  leg- 
acy duty  was  to  be  paid  out  of  the 
capital  of  the  estate.  Re  Kennedy 
[1917]  1  Ch.  9,  86  L.  J.  Ch.  N.  S.  40, 
83  Times  L.  R.  44,  6t  Sol.  Jo.  55 ; 

— that  the  life  tenant  of  the  income 
from  shares  of  stock  in  a  corporation 
was  not  entitled  to  a  bonus  declared 
upon  the  stock  which  was  hot  paid, 
but  which  was  credited  to  a  call  con- 
temporaneously made  upon  the  stock, 
and  that  the  trustee  of  the  estate  must 
carry  such  bonus  to  the  capital  ao« 
oount  of  the  estate,  Re  Hatton  [1917] 
1  Ch.  357,  61  Sol.  Jo.  253,  86  L.  J.  Ck. 
N.  S.  375,  142L.  T.  Jo.  199; 

-—construing  contingent  bequest  of 
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fl  leasehold  to  determine  whether  or 
Bot  it  carried  intermediate  rents  and 
profits,  or  whether  these  fell  into  the 
residue,  Re  Eyre  [1917]  1  Ch.  351,  86 
L  J.  Ch.  N.  S.  257,  116  L.  T.  N.  S.  469; 

— as  to  whether  certain  chattels, 
eomprising  old  furniture  and  armor, 
belonged  to  the  plaintiff  for  his  own 
ase,  or  whether  they  passed  under  a 
general  bequest  of  furniture  in  the 
will  of  the  testator,  to  his  trustees 
apon  certain  trusts,  the  plaintiff  be- 
ing a  legatee  under  the  will  of  the 
furniture  and  effects  in  the  possession 
of  the  testator  at  a  certain  place,  etc., 
Stoneham  v.  Stoneham  [1919]  1  Ch. 
149,  88  L.  J.  Ch.  N.  S.  77,  120  L.  T. 
N.  S.  341,  63  Sol.  Jo.  192 ; 

—that,  by  virtue  of  a  devise  and 
power  of  appointment  which  had  been 
exercised  by  the  person  authorized, 
the  appointee  was  entitled  to  a  per- 
petual rent  which  had  been  charged 
open  the  real  estate;  the  question 
came  before  the  court  upon  an  agreed 
statement  of  facts  without  pleadings, 
Townsend  v.  Ascroft  [1917]  2  Ch.  14, 
86  L.  J.  Ch.  N.  S.  517,  116  L.  T.  N.  S. 
680,  61  Sol.  Jo.  507; 

—as  to  the  validity  of  certain  gifts 
over  of  life  interests  in  personal  prop- 
erty on  the  ground  of  violating  the  act 
against  perpetuities.  Re  Hewetf  s  Set- 
tlement [1915]  1  Ch.  810,  9  B.  R.  C. 
198,  [1915]  W.  N.  177,  84  L.  J.  Ch. 
N.  S.  715,  113  L.  T.  N.  S.  315,  59  Sol. 
Jo.  476; 

—as  to  whether  or  not  an  infant 
soldier  exercised  a  power  of  appoint- 
ment of  a  legacy  (the  court  having 
expressed  a  doubt  as  to  whether,  under 
the  present  state  of  the  law,  an  infant 
soldier  was  authorized  to  make  a  will, 
a  declaratory  clause  was  introduced 
in  a  bill  then  passing  through  the 
House  of  Lords,  declaring  wills  of  in^ 
fant  soldiers  to  be  valid).  Re  Wern- 
her  [1918]  1  Ch.  839 ; 

—as  to  whether  children  who  were 
in  fact  occupying  premises  under  a 
provision  in  a  will  devising  certain 
property  in  trust  to  permit  children 
of  the  testator,  who  shall  for  the  time 
being  be  unmarried,  to  occupy  the 
property,  were  tenants  for  life  of  that 
property  with  the  powers  of  such  un- 
der the  Settled  Land  Act,  Re  Boyer's 


Settled  Estates  [1916]  2  Ch.  404,  85 
L.  J.  Ch.  N.  S.  787,  115  L.  T.  N.  S. 
473,  60  Sol.  Jo.  680; 

— as  to  whether  a  clause  for  mainte- 
nance of  the  widow  did  not  control 
and  restrict  a  limitation  which,  per 
se,  would  be  void  for  remoteness, 
there  being  a  son  desirous  of  knowing 
whether,  subject  to  his  mother's  leg- 
acy, he  had  an  interest,  because,  if  the 
limitation  was  void  for  remoteness, 
he  had  no  interest  whatever,  and  if 
not  void  for  remoteness,  he  and  his 
mother  between  them  were  entitled  to 
the  property  absolutely.  Bell  v.  Cade 
(1861)  2  Johns.  &  H.  122,  70  Eng.  Re- 
print, 996,  31  L.  J.  Ch.  N.  S.  383,  5 
L.  T.  N.  S.  523,  10  Week*  Rep.  88  (the 
court  said  this  was  pre-eminently  a 
case  to  be  decided  as  early  as  possible, 
and  declared  that  the  limitation  was 
not  remote,  consequently,  subject  to  a 
life  interest  of  his  mother,  the  son  was 
absolutely  entitled  to  the  property) ; 

— ^as  to  construction  of  a  provision 
in  a  will  creating  a  trust  for  the  bene- 
fit of  infant  children  who  were  then 
existing  or  might  thereafter  be  born 
to  certain  persons,  In  Re  Lodwig 
[1916]  2  Ch.  26,  85  L.  J.  Ch.  N.  S.  585, 
114  L.  T.  N.  S.  881,  32  Times  L.  R.  491, 
60  Sol.  Jo.  494,  it  was  said  by  the 
judge  who  made  the  declaration,  which 
was  affirmed,  that  the  plaintiff's  right 
as  claimed  by  the  originating  sum- 
mons being  a  present  one,  and  in- 
volving an  immediate  dealing  with  the 
estate  or  a  considerable  part  of  it,  he 
was  therefore  bound  to  deal  with  it, 
even  if  in  so  doing  the  construction  of 
the  gifts  among  the  plaintiff's  children 
inter  se  should  have  to  be  considered. 
But  inasmuch  as  any  such  considera- 
tion might  prejudice  these  children  in 
the  future,  the  court  desired,  as  far  as 
possible,  to  limit  his  judgment  to  what 
was  strictly  necessary  for  dealing  with 
the  present  question.  , 

—-construing  a  provision  in  a  will 
establishing  a  trust  for  the  daughter 
of  the  testator  for  life,  and  after  her 
death  to  such  of  her  children  as  she 
should  by  deed  or  will  appoint,  or,  in 
the  event  of  her  failing  to  appoint,  in 
trust  for  her  children  living  at  the 
time  of  her  death  who,  being  a  son 
or  sons,  should  attain  a  certain  age. 
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or,  a  daughter  or  daughters,  should 
attain  the.  same  age  or  marry,  in  equal 
shares,  and  providing  for  a  gift  over 
in  the  event  that  any  legacy  failed, 
and  construing  the  same  to  mean  that 
the  gift  over  was. not  to  take  effect 
if  there  should,  at  any  time,  be  a  child 
of  the  legatee  for  life,  who,  being  a 
son,  attained  the  age  provided  for  in 
the  will,  OTi  being  a  daughter,  attained 
that  age  or  married,  Gellion  v.  Elder 
(1919)  26  C.  L.  R.  (Austr.)  292. 

In  Fox  V.  Moss  [1919]  Vict.  L.  R. 
192,  a  declaration  was  made  as  to 
whether  or  not,  under  a  provision  in  a 
will  creating  a  trust  of  a  fund  to  be 
divided  among  the  testator's  children, 
«nd  providing  that  if  any  son  should 
at. any  time  marry  a  person  iiot  pro** 
fessing  the  Jewish  religion,  the  gift  to 
him  was,  revoked,  and  the  other  chilr 
dren  should  receive  his  share,  and  also 
providing  that  the  trust  should  be  di* 
vided  when  the  children  arrived  at  the 
age  of  twenty-five  years,  as  to  sons, 
and  twenty-one  years  as  to  daughters, 
or  when  they  married  under  that  age, 
T— ft  son,  by  marrying  after  he  had 
peached  the  age  of  twenty^five  years; 
loat  his  interest  in  the  fund  when  he 
married  a  person  pot  professing  the 
tFewish  religion. 

In  Langdale  v.  Briggs  (1856)  8  DeG. 
M.  4  6.  391,  44  Eng.  Reprint,  441,  26 
L.  J.  Ch.  N.  S.  27,  2  Jur,  N.  S.  982,  4 
Week.  Rep.  783,  where  the  testator  by 
his  will  gave  certain  copyholds  and 
leaseholds  to  trustees  upon  a  trust  to 
correspond  with  the  uses  of  devised 
freeholds,  and  by  codicil  limited  the 
freeholds  differently  after  the  death 
of  the  first  tenant  tor  life,  but  was 
silent  as  to  copyholds  or  leaseholds, 
the  court  refused  to  make  a  declara- 
tion as  to  the  effect  of  the  codicil  to 
limit  the  copyholds  or  leaseholds  in 
the  event  of  the  happening  of  a  certain 
contingency,  on  the  ground  that .  it 
would  not  make  declarations  as  to  fu- 
ture rights  based  upon  a  contingency 
which  had  not  happened. 

In  Foi:sbrook  v.  Forsbrook  (1867) 
L.  R,  3  Ch.  93,  16  Week.  Rep.  290, 
where  the  interests  of  the  parties  to  a 
special  case  for  the  construction  of  a 
will  were  not  such  as  to  confer  juris- 
diction, the  court  gave  permission  to 


amend  the  case  by  introducing  the 
question  as  to  right  of  life  tenants  to 
commit  waste. 

In  Owen  v.  Owen  [1916]  1  Ch.  322, 
85  L.  J.  Ch.  N.  S.  495,  114  L.  T.  N.  S. 
682,  60  Sol.  Jo.  321,  a  declaration  was 
refused  as  to  the  construction  of.  a 
clause  in  a  will  bequeathing  certain 
freehold  houses  in  remainder  after  the 
death  of  the  testator's  widow  and  his 
infant  daughter,  in  favor  of.  that 
daughter's  children  and  their  issue 
"per  stirpes  find  not  per  capita,  in 
equal  shares  as  tenants  in  common.'' 
The  court  said  it  ought  not  then  de- 
cide as  to  whether  the  children  of  the 
daughter  who  are  or  may  be  entitled 
to  share  in  the  property  are  so  en- 
titled for  estates  in  tail  as  tenants 
in  common  in  equal  shares,  and  if  not 
3Rrhat  class  or  clajsses  of  persons  are 
or  will,  on  the  daughter's  death,  be 
entitled,  and  for  what  estate3  or  in- 
terest. See  cases  supra,  IV.  d,  "When 
involving  future  event." 

;9.  Contracts, 

.  In  reference  to  ^e  right  of  pa£tie0 
to  a  contract  or  other  instrument  to 
have  a  declaration  construing  the 
aame,  in  Guaranty  Trust  Co.  v.  Han* 
MAY  (reported  herewith)  ante,  1» 
Bulkley,  L.  J.,  said  that  casea  where 
declarations  had  been  made  as  to  the 
construction  of  a  document,  at  the  in> 
stance  of  one  of  the  parties  to  the 
document  against  the  others,  are  not 
similar  to  cases  involving  the  right 
of  declaration  as  regards  the  obliga- 
tions of  the  kind  then  under  considerar 
tion,  based .  on  past  transactions,  and 
throw  no  light  upon  that  question, 
since  there  is  a  cause  of  action  as  be- 
tween the  parties,  who  by  personal 
contract  or  statutory  obligation  are 
bound  toward  each  other,  and  it  arises 
from  their  mutual  obligation. 

The  following  questions  involving 
the  construction  of  contracts  have 
been  made  the  subject  of  declarations : 

— as  to  whether  there  was  a  binding 
contract  between  the  defendant  and 
the  plaintiff  to  grant  to  the  company 
then  being  formed  by  the  plaintiff  a 
lease  to  certain  property,  according  to 
certain  terms  agreed  upon,  Lovesy  v. 
Palmer  [1916]  2  Ch.  233,  85  L.  J.  Ch. 


AI^NQ.-^£CI,<i^iATOI(Y  JUDGMENTS. 


81 


N.  S.  481, 114  lu  T.  N:  S.  lOSS  (one  of 
the  questions  in  thi?  case  was  as  to 
whether  or  not  there  was  any  contract 
beeause  of  the  failure  to  comply  with 
the  Statute  of  Frauds) ; 

—as  to  the  rights  of  the  parties  un< 
(}er  a  contract,  with  reference  to  the 
production  of  a  moving  picture  film, 
and  the  use  of  certain  words  descrip- 
tive of  an  opera,  British  Actors'  Film 
Co.  Y.  Glover  [1918]  1  K.  B*  299,  87  L. 
J.  K.  B,  N.  S.  689,  118  I4.  T.  N.  S.  626, 
34  Times  L*  R.  162,  62  Sol  Jo.  192; 

•-as  to  the  manner  of  computing  the 
purchase  price  of  a  tmsiness  sold  un- 
der a  contract,  jb^y  which  the  purchase 
price. vaa  to  )t>e  based  upon  the  net. 
profits  of  the  business,  Re  Condrap 
[1917]  1  Ch,  639,  86  L.  J.  Ch.  N.  S. 
464,  117  L.  T.  N.  S.  270,  83  Times  L. 
R.307,61Sol.  Jo.  446; 

—as  to  whether  a  construption  eon- 
tract  was  entirely  terminated,  or  mere- 
ly suspended  for  an  indefinite  period 
of  time,  by  thB  act  of  the  Minister  of. 
Munitions  in  seizing  material. and  ma- 
chinevy  intended  for  use  in  perform- 
isf  the  contract;  and  requiring  its  sale. 
to  owners  of  certain  munition  lacto- 
nes, Metropolitan  Tyater  Bd.  v.  Dick, 
K.  k  Co.  [1917]  2  K.  B.  1,  affirmed  in 
[1918}  A.  C.  119,  8  B.  R.  C,  483,  87. 
L.  J.  K.  B.  N,  S.  370,  1^7  L.  T.  N.  S. 
766r82  J.  p.  61,  34  Times  L.  R.  113,  62 
Sol.  Jo.  102,  23  Com.  Gas.  148,  16,  L.; 
G.  R.  1,  Ann.  Gas.  1918G,  390; 
,  —as  to  whether  plaintiff  was  en- 
title(l,  under  a  contract  for  the  con- 
veyance of  certain  premises  with  the. 
ways,  rights,  and  appurtenances  to  a 
roadway  over  an  adjoining  prpperty 
owned  by  the  vendor  and  used  for  the 
apparent  purpose  of  reaching  the  rear 
of  the  premises  conveyed,  Nicholls  v. 
Nicholla  (1900)  81  L.  T.,N.  S.  811; 

—as  to  whether  a  contract  was  ille- 
gal by  reason  of  the  war,  Smith  v. 
Becker,  G.  &  Co.  [1916]  2  Gh.  86,  8 
B.  R.  C.  432,  84  L.  J.  Gh.  ^.  S.  865, 
112  L  T.  N.  S.  914,  31  Times  L.  R.  151 
(1^  similar  case  is  Distington  Hematite 
Iron  Co.  v.Tossehl  [1916]  1  K.  B.  811, 
85  L.  J.  K.  B.  N.  S.  919,  115  L.  T.  N.  S. 
412,  32  Times  L.  R.  849.  To  the  same 
«ffect,  also,  see  Jager  v.  Tolme  [1916] 
IK.  B.  939,  85  L.  J.  K.  B.  N.  S.  1116, 
IM  L.  T.  N.  S.  647,  32  Times  L.  R. 
12  A.L.R.— 6. 


291,  which  contains  a  declaration  as  to 
whether  or  not  a  tender  under  a  con- 
tract of  sale  was  valid,  where  made  on 
the  day  that  war  was  declared  between 
Germany  and  Great  Britain)  ; 

— ^as  to  whether  or  not  the  binding 
character  of  a  contract  was  affected 
by  the  war  involving  Great  Britain 
and  Germany,  the  contract  providing 
that  an  English  company  was  to  sup- 
ply a  German  subject  with  a  certain 
quantity  of  iron  pre  duri|ig  a  period 
of  ninety-nine;  years,  there  also  being 
a  clause  excusing  performance  for  un- 
avoidable cause,  Orconera  Iron  Ore 
Go.  V.  Fried  Krupp  Aktien-Gesellschaft 
(1918)  118  t.  T.  N.  S..  237,  87  L.  J.  Gh. 
N.  S.  313,  34  Times  L.  R.  307; 

— ^as  to  the  effect  of  the  war  on  a 
provision  in  a  contract  that  it  should 
be  suspended  in  certain  events,  includ- 
ing acts  of  God,  force  majeure,  and 
any  cause  beyond  the  control  of  sell- 
ers or  buyers,  preventing. or  delaying 
the  carrying  out  of  the  agreement. 
Zinc  Gorp.  v.  Skipwith  (1914)  31  Times 
L.  R.  107; 

— as  to  whether  a  contract  made  be- 
fore the  war  for  the  sale,  in  instal- 
ments covering  a  period  of  several 
years,  of  a'  large  amount  of  ore  by  a 
British  to  a  German  company,  which 
provided  for  suspension  of  delivery  in 
,  event  of  war,  was  avoided  and  abro- 
gated by  the  war,  and  the  English  com- 
pany relieved  from  any. obligation  to 
perform,  without  prejudice  to  the  lia- 
bility then  fncuriied,  Ertel  Bieber  &  Go. 
V.  Rio  Tinto  Co.  [1918]  A.  G.  260,  8 
B.  R.  G.  734,  87  L.  J.  K.  B.  N.  S.  531, 
118  L.  T.  N.  S.  iSl,  23  Gom.  Gas.  243, 
34  Times  L.  R.  208,  Ann.  Gas.  1918D, 
583; 

— as  to  whether  an  agreement  of  a 
certain  date  Vi^as  abrogated  and  avoid- 
ed by  the  existence  of  a  state  of  war 
between  Great .  Britain  and  Germany, 
and  the  plaintiffs  released  and  'ab- 
solved from  any  duty  or  obligation  at 
any  time  to  deliver  to  the  defendants, 
their  servants,  agents,  nominees,  or 
assigns,  the  subject-matter  of  the  con- 
tract or  any  part  thereof,  or  otherwise 
to  observe  and  perform  the  same,  Zinc 
Corp.  V.  Hirsch  [1916]  1  K.  B.  541, 
L.R.A.1917G,  650,  85  L.  J.  K.  B.  N.  S. 
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565,  114  L.  T.  N.  S.  222,  82  Times 
L.  R.  232,  21  Com.  Cas.  273; 

— as  to  whether  or  not  a  contract 
entered  into  between  a  party  in  Great 
Britain  and  a  party  in  Germany,  ap- 
pointing the  resident  of  Great  Britain 
agent  of  the  resident  of  Germany  for 
the  sale  of  certain  manufactured  arti- 
cles, was  dissolved  by  the  war  between 
the  countries  and  the  agency  termi- 
natedy  Hugh  Stevenson  &  Sons  v. 
Aktifn-gesellschaft  Filr  Cartonnagen- 
Industrie  [1916]  1  K.  B.  763. 

— ^that  cargo  owners  were  entitled 
te  receive  and  deliver  their  cargo 
without  payment  of  freight,  upon  a 
showing  that  the  crew  of  a  vessel  had 
abandoned  it  during  the  voyage,  and 
that  the  cargo  owners  had  exercised 
their  right  to  cancel  the  contract  be- 
fore the  shipowners  had  resumed  pos- 
session of  the  vessel,  thereby  termi- 
nating the  contract  of  affreightment, 
Newsum  v.  Bradley  (1917)  118  L.  T. 
N.  S.  78;  . 

— as  to  rights  of  the  parties  under  a 
contract  for  the  sale  of  patent  rights, 
^nd  also  as  to  rights  of  the  parties  un- 
der a  certain  trademark  or  tradename, 
and  with  reference  to  a  certain  patent, 
Bacchus-Marsh  Concentrated  Milk  Co. 
V.  Joseph  Nathan  &  Co.  (1919)  26  C. 
L.  R.  (Austr.)  410. 

In  Tingley  v.  Muller  [1917]  2  Ch. 
144,  8  B.  R.  C.  681,  86  L.  J.  Ch.  N.  S. 
625,  116  L.  T.  N.  S.  482,  33  Times  L. 
R.  369,  61  Sol.  Jo.  478,  Ann.  Cas.  1918C, 
726,  the.  court  denied  on  the  merits, 
a  petition  for  a  declaratory  order  that 
a  certain  agreement  for  the  sale  of  a 
leasehold  house  on  the  premises  had 
been  dissolved  by  the  act  of  the  ven- 
dor in  becoming  an  alien  enemy,  or, 
alternatively,  that  it  was  void  ab  initio 
as  having  been  made  by  an  alien  enemy. 

8.  Leases, 

The  construction  of  leases  has  also 
been  a  favorite  subject  for  the  exer- 
cise of  this  jurisdiction,  as  illustrated 
by  the  following  declaratory  judg- 
ments or  orders: 

— declaration  in  behalf  of  a  mining 
company  as  to  the  validity  of  a  procla- 
mation purporting  to  forfeit  certain  of 
its  leases,  Silver  Peak  Mines  v.  Wil- 
liams (1916)   17  N.  S.  W.  St.  Rep.  1; 


declaratory  order  upon  the  point 
whether  a  notice  by  the  .lessee  of  his 
option  to  terminate  the  lease  was  in- 
eif  ectual  and  that  hence  the  lessee  re- 
mained liable  for  the  rental  of  tlie 
premises,  Burch  v.  Farrows  Bank 
[1917]  1  Ch.  606,  86  L.  J.  Ch.  N.  S. 
400,  117  L.  T.  N.  S.  8,  61  Sol.  Jo.  383; 

— ^with  regard  to  the  right  of  the 
receiver  of  a  company  to  deduct  from 
the  rent  the  amount  of  income  tax  he 
was  required  to  pay,  under  a  statute 
requiring  the  lessee  to  deduct  a  cer- 
tain per  cent  of  his  rental  from  the 
amount  to  be  paid  to  the  lessor,  Hay- 
man,  Christy  &  Lilly  v.  The  Company 
[1917]  1  Ch.  545,  116  L.  T.  N.  S.  467, 
[1917]  H.  B.  R.  80; 

— as  to  whether  or  not,  under  a  min- 
ing contract,  the  lessee  was  at  all 
times  entitled  to  work  the  mines,  and 
whether  it  might  mine  under  the 
plaintiflTs  land  in  such  a  way  as  te 
cause  the  surface  of  the  land,  or  build- 
ings standing  thereon,  to  subside, 
Davies  v.  Powell  Duflfryn  Steam  Coal 
Co.  [1917]  1  Ch.  488,  86  L.  J.  Ch.^.  S. 
298,  116  L.  T.  N.  S.  521; 

— ^whether  a  lease  dhould  be  con- 
strued to  entitle  the  plaintiff  to  the 
renewal  thereof  for  a  certain  period  of 
time,  and  whether  the  defendant,  who 
had  purchased  the  lessor*s  reversion, 
should  pay  to  the  plaintiff  compensa- 
tion calculated  on  the  basis  Of  her  in- 
terest in  the  property  for  a  certain 
period  of  years,  as  claimed  by  her, 
rather  than  for  a  lesser  period  of  years 
as  claimed  by  the  defendant,  Bogg  v. 
Midland  R.  Co.  (1867)  L.  R.  4  Eq.  310; 

— as  to  the  rights  of  the  lessor  of 
leasehold  property  under  a  lease  to 
an  alien  enemy,  whose  business  was. 
wound  up  by  the  comptroller,  there  be- 
ing still  some  period  of  time  to  elapse 
before  the  termination  of  the  lease, 
and  the  comptroller  having  in  his  cus- 
tody funds  of  the  lessee  after  having 
paid  all  the  local  creditors.  Re  Dieck-* 
manh  [1918]  1  Ch.  331,  87  L.  J.  Ch.  N. 
S.  138,  117  L.  T.  N.  S.  718,  84  Times 
L.  R.  169,  62  Sol.  Jo.  270; 

— as  to  the  right  of  the  lessee  te 
sublet  the  leased  premises  without 
paying  a  bonus  to  the  lessor  for  the 
privilege    of    making    the    sublease, 
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Jenkiiis  t.  Price  [1907]  2  Gh.  229/76 
L.  J.  Ch.  N.  S.  507,  23  Times  L.  R.  608; 

— M  to  the  right  of  the  lessor  to 
hnpose  certain  conditions  upon  the  les- 
see 8s  a  condition  of  the  former's  con* 
sent  to  the  assignment  of  the  lease  by 
the  latter,  or  as  a  condition  of  the 
right  to  sublet,  Evans  v.  Levy  [1910] 
1  Ch.  452,  102  L.  T.  N.  S«  128,  79  L. 
J.  Ch.  N.  S.  383; 

— as  to  the  construction  of  a  lease 
with  reference  to  the  right  of  the  les- 
sor to  impose  certain  conditions  as  a 
condition  to  his  consent  to  the  ten- 
ant's subletting  the  premises.  Cozens- 
Hardy,  L.  J.,  said  that  he  could  not 
imagine  a  more  judicious  or  beneficial 
exercise  of  the  jurisdiction  to  make  a 
declaratory  order  than  that  which  had 
been  adopted  in  this  case.  Young  v. 
Ashley  Gardens  Property  [1903]  2  Ch. 
113,  72  L.  J.  Ch.  N.  S.  520, 88  L.  T.  N.  S. 
641. 

In  West  V.  Gwynne  [1911]  2  Ch.  1, 
80  L.  J.  Ch.  N.  S.  578,  104  L.  T.  N.  S. 
759,  27  Times  L.  R.  444,  55  Sol.  Jo.  519, 
it  appeared  that 'a  lease  of  land  con- 
tained a  provision  that  the  lessee 
should  not,  without,  the  consent  in 
writing  of  the  lessor,  his  heirs,  or  as-* 
signs,  at  any  time  during  the  term, 
assign,  underlet,  or  part  with  the 
possession  of  premises  thereby  de- 
mise^ or  any  part  thereof,  or  the  said 
lease.  It  also  contained  a  proviso  for 
entry  if  default  should  be  made  in  the 
performance  of  any  of  the  lessee's 
coveimnts  therein  contained,  and  the 
usuaAessor's  covenant  by  the  defend- 
ant for  quiet  enjoyment.  There  was 
an  act  of  Parliament  applicable  to 
leases,  whether  executed  before  or 
after  the  act,  to  the  effect  that,  in  the 
absence  of  express  provision  to  the 
contrary,  every  covenant  in  a  lease 
against  defendant's  underletting  with- 
out consent  should  contain  a  proviso 
that  no  mon^  shall  be  payable  in  re- 
spect of  such  consent,  and  if  the  lessor 
refuse  to  give  his  consent  except  upon 
payment,  the  lessee  is  released  from 
obtaining  his  consent  and  can  make  a 
valid  assignment  or  underlease  with- 
out it.  Under  these  circumstances  it 
was  held  that  the  lessee  was  entitled 
to  a  declaratory  order  authorizing  him 
to  relet  a  portion  of  the  leased  prem- 


ises, the  lessor  having  refused  to  con- 
sent unless  paid  a  portion  of  the  rent- 
als to  be  paid  by  the  sublessee. 

4,  Insurance  policies, 

A  declaratory  order  was  made  in 
Seligman  v.  Eagle  Ins.  Co.  [1917]  1 
Ch.  519,  86  L.  J.  Ch.  N.  S.  353,  116  L. 
T.  N.  S.  146,  as  to  the  validity  of  an 
insurance  policy  which  had  been  as- 
signed to  the  insurance  company  as 
collateral  to  a  loan,  the  company 
claiming  the  policy  was  invalid  be- 
cause the  assured  was  an  alien  enemy, 
and  refusing  on  this  ground  to  sur- 
render the  policy  to  him  upon  the  pay- 
ment of  the  loan.  A  declaratory  judg- 
ment was  made  that  assessments  in 
an  increased  amount,  levied  upon  the 
insured  under  a  by-law  enacted  subse- 
quently to  the  issuance  of  his  cer- 
tificate of  insurance,  was  not  enforce- 
able as  to  him,  and  that  he  need  not 
pay  same  in  order  to  comply*  with  his 
insurance  policy,  in  Grainger  v.  Order 
of  Canadian  Home  Circles  (1914)  81 
Ont.  L.  Rep.  461;  and  see  Honour  v. 
Equitable  Life  Assur.  Soc.  [1900]  1 
Ch.  852,  69  L.  J.  Ch.  N.  S.  420,  48 
Week.  Rep.  847,  82  L.  T.  N.  S.  144 
(supra,  IV.  d.). 

6.  BiUs  of  sale. 

At  the  instance  of  a  borrower  of 
money  upon  the  security  of  a  bill  of 
sale,  the  court  made  a  declaration  to 
the  effect  that  the  bill  of  sale  was  in- 
valid under  the  Bills  of  Sales  Act. 
Parsons  v.  Equitable  Invest.  Co.  [1916] 
2  Ch.  527,  85  L.  J.  Ch.  N.  S.  761,  115 
L.  T.  N.  S.  194,  60  Sol.  Jo.  639.  ^ 

6,  Mortgages  and  deeds  of  trust. 

In  Re  Smith  (1916)  2  Ch.  206,  85 
L.  J.  Ch.  N.  S.  802,  115  L.  T.  N.  S.  68, 
32  Times  L.  R.  546,  60  Sol.  Jo.  555,  a 
declaration  was  made  that  creditors 
were  entitled  to  a  mortgage  debtor's 
interest  in  an  estate  for  the  amount 
of  the  money  loaned,  which  the  debtor 
had  agreed  should  be  a  charge.there- 
on.  In  Pearce  v.  Bulteel  [1916]  2  Ch. 
544,  85  L.  J,  Ch,  N.  S.  677,  115  L.  T. 
N.  S.  291,  the  court  took  jurisdiction 
of  a  petition  for  a  declaration  as  to 
the  validity  of  a  mortgage  executed 
by  the  devisee  upon  realty  devised  to 
him,  it  being  the  claim  of  a  trustee-  in 
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bankruptcy  '  of  a  copartnership.'  of 
which  the  testator  was  a  member,  that 
this  property  was  copartnership  prop- 
erty, and  should  not  have  been  con- 
veyed to  the  devisee. 

In  Re  Chrimes  [1917]  1  Ch.  30, '86 
L.  J.  Ch.  N.  S.  217,  115  L.  T.  N.  S.  706, 
61  Sol.  Jo.  56,  the  court,  at  the  in- 
stance of  the  mortgagee,  passed  upon 
the  validity  of  mortgages  executed  by 
a  married  woman  who  had  reserved 
the  right  of  alienation,  thereby  creat- 
ing a  trust  in  the  property,  which  she 
received  under  a  will  which  contained 
a  provision  imposing  a  restraint  upon- 
her  right  to  anticipate  the  trust. 
A  declaration  as  to  the  validity  of  a 
mortgage,  which  was  challenged  be- 
cause of  the  alleged  failure  of  -the 
mortgagee  to  register  it  as  required 
by  law  relative  to  loan  brokers,  was' 
made  in  Chapman  v.  Michaelson 
(1908)  2  Ch.  619,  24  Times  L.  R.  795, 
52  Sol.  Jo.  661. 

7,  A89ipnmen$s. 

In  Cornish  v.  Boles  (1914)  SI  Ont. 
L.  Rep.  505,  the. court  granted  a  judg- 
ment declaring  the  validity  of  the  as- 
signment :of  a  lease, .  and  sustaining 
the  tenant's  right  to  the.pojssession  of 
the  property  and  the  continuance  of 
his  tenancy.  In  Re  Bulteel  [1917]  1 
Ch.  261,.  a  trustee  in  bankruptcy  of  the 
assignor  of  a  trust  fund,  assigned  in 
an  antenuptial  settlement,  was  held 
entitled  to  entertain  a  proceeding  for 
a  declaratory  order  as  to  the  validity 
of  such  assignment. 

In  Re  Williams  [1917]  1  Ch.  1,  86 
L.  J.  Ch.  N.  S.  36,  115  L.  T.  N.  S.  689, 
61  Sol.  Jo.  42,  the  court,  with  the  con- 
sent of  the  donee,  entertained  a  pro- 
ceeding by  the  executor  of  the  donor 
to  determine  the  validity  of  the  gift 
of  an  insurance  policy,  made  by  in- 
dorsing thereon  an  assignment  to  the 
donee,  the  question  being  whether  the 
assignment  was  executory,  and  so  in- 
valid, or  executed  and  valid. 

d.  Construction  and  validity  of  statutes. 

The  construction  of  the  Trading 
with  the  Enemy  Act  with  reference  to 
the  distribution  of  the  funds  of  a  com- 
pany in  a  winding-up  proceeding, 
where  one  branch  of  the  business  was^ 


located  in  the  enemy  country;  was  the 
subject  of  a  declaration  in  Re  Hagel* 
berg-Aktien-Gesellschaft  [1916]  2  Ch. 
508,  115  L.  T.  N.  S.  444.  And  in  Re 
Renishaw  Iron  Co.  [1917]  1  Ch.  99, 
115  L.  T.  N.  S.  755,  61  Sol.  Jo.  147,  the 
court  made  a  declaration  as  to  the 
right  of  workmen  under  the  Work- 
men's Compensation  Act  to  prove  their 
claim  for  compensation  against  their 
employer,  a  company  which  was  being 
wound  up,  and  also  against  a  company 
which  had  insured  the  employer.  At 
the  instance  of  the  Attorney  General 
of  Canada  a  declaratory  judgment  was 
entered  touching  the  validity,  of  a  stat- 
ute passed  by  the  legislative  depart- 
ment of  the  province  of  Ontario,  in 
Atty.  Gen.  v.  Atty.  Gen.  (1893)  23 
Can.  S.  C.  458.  A  declaration  waa 
made  on  appeal  from  a  judgment  of 
the  Supreme  Court  of  Canada,  answer- 
ing certain  questions  put  to  the  judges 
by  referetice,  in  regard  to  whether  or 
not  certain  sections  of  the  Insurance 
Act  of  1910  were  ultra  vires  thie  Par- 
liament of  Canada^  and  also  as^to  the 
construction  of  other  provisions  j  of 
said  insurance  act,  Atty.  Gen.  v.  Atty. 
Gen.  £1916]  1  A.  C.  588,  85  L.  J.  P.  C. 
K.  S.  124,  114  L.  T.  N.  S.  772,  32  Times 
li.  R.  389* 

€.  Title  to. real  and  personal  property. 

In  Wells  &  Hopkinson's  Coatract 
[1916]  2  Ch.  289,  85  L.  J.  Ch.  N.  S. 
686,  114  L.  T.  N,  S.  940,  60  Sol.  Je. 
604,  the  court,  at  the  instance^  of  a 
purchaser,  made  a  declaration  His  to 
the  validily  of  the  vendor's  title,  which 
depended  upon  the.question  whether 
the  War  Facilities  Act  of  1914  enabled 
one  of  several  trustees  to  delegate  to 
a  cotrustee  his  power  to  convey. 

And  in  Hird  &  Hickey's  Contract 
[1019]  Vict.  L.  R.  717,  the  court  en- 
tertained a  proceeding  commenced  by 
originating  summons  for  a  declara- 
tion in  behalf  of  the*  vendor  that  a 
good  title  had  been  shown  in  accord* 
ance  with  the  particulars  and  condi* 
tions  of  the  contract  of  sale,  and  that 
the  purchaser  was  not  entitled  to  re- 
quire the  vendor  to  procure  the  execu- 
tion of  the  conveyance  by  the  bene- 
ficiaries under  the  will  of  a  deceased 
owner  of  the  land. 
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In  London  Asso.  of  Shipowners  & 
Brokefs  v.  London  &  I.  Docks  Joint 
Committee  [1892]  3  Gh.  242,  67  L.  T. 
N.  S.  288,  7' Asp.  Mar.  L.  Cas.  195, 
where  the  Peninsular  &  Oriental  Com; 
pany  alleged  that  they  would,  as  cus- 
tomers of  the  defendant,  be  entitled 
under  certain  circumstances  to  a  cer- 
tain accommodation  in  the  docks,  and 
the  defendants  denied  that  right,  a 
declaration  was  obtained  to  quiet  the 
matter,  although  an  injunction  was  re- 
fused. 

Declarations  were  also  made  in  the 
following  cases: 

— ^that,  as  to  the  creditors  of  the 
buyer,  the  title  to  goods  sold  had 
passed,  under  the  circumstances  at- 
tending the  sale,  Pritchett  &  G.  &  E. 
P.  Storage  Co.  v.  Currie  [1916]  2  Ch. 
515,  85  L.  J.  Ch.  N.  S.  753,  115  L.  T. 
N.  S.  325; 

— as  to  whether  or  not  the  defend- 
ant, as  the  wife  of  her  codefendant, 
held  certain  property  in  trust  for  him, 
it  being  claimed  that  the  arrangement 
was  to  defraud  the  husband's  cred- 
itors, Walker  v.  Brown  (1916)  36  Ont. 
L.  Rep.  287. 

— in  behalf  of  the  lessee  against  the 
purchaser  of  the  property  of  the  les- 
sor, in  regard  to  the  future  right  of 
the  lessee  to  a  renewal  of  the  lease 
for  a  period  of  sixty-one  years,  Bogg 
V.  Midland  R.  Co.  (1867)  L.  R.  4  Eq. 
310,  86  L,  J.  Ch.  N.  S.  440,  16  L.  T.  N. 
S.  113; 

— ^a  declaration  of  title  to  personal 
property  in  a  person  out  of  possession, 
in  an  action  in  which  persons  in  pos* 
session  were  made  defendants.  Raw- 
linson  v.  Mort  (1905)  93  L.  T.  N.  S. 
555,  21  Times  L.  R.  774  (the  action  was 
for  the  return  of  the  property,  or  its 
value  and  damages  for  its  detention, 
and  also  for  declaration  as  to  the 
title) ; 

.  — that  plaintiff  was  entitled  to  a 
percentage  of  all  royalties  thereafter 
received  by  the  defendant  from  the 
purchasers  of  a  patent  in  which  plain- 
tiff claimed  to  have  certain  rights, 
Hoffman  v.  McCloy  (1917)  38  Ont. 
L.  R^.  446; 

— ^as  to  whether  a  certain  requisi- 
tion with  regaM  to  the  title  to  the 
hereditaments  described  in  a  contract 


had  been  sufficiently  answered  by  th^ 
vendor,  and  whether  a  good  title  to 
certain  hereditaments  had  been  shown 
by  the  abstract  in  accordance  with 
the  contract,  Re  Chafer  &  Randall's 
Contract  [1916]  2  Ch.  8,  85  L.  J.  Ch. 
N.  S.  435, 114  L.  T.  N.  S.  1076,  60  Sol. 
Jo.  444 ; 

— a  declaration  to  the  effect  that  the 
owner  of  the  equitable  title  to  real 
estate  was  not  entitled  to  the  legal 
title,  free  and  clear  of  a  mortgage  ' 
placed  thereon  by  the  holder  of  the 
legal  title;  the  declaration  was  denied 
on  the  ground  that  the  owner  of  the 
equitable  title  had  waived  his  right 
to  insist  upon  a  conveyance  free  and 
clear  of  the  encumbrance  placed 
against  the  property  by  the  owners  of 
legal  title,  Fung  Ping  Shan  v.  Tong 
Shun  [1918]  A.  C.  403,  87  L.  J.  P.  C. 
N.  S.  22,  118  L.  T.  N.  S.  380. 

In  Honour  v.  Equitable  Life  Assur. 
Soc.  [1900]  1  Ch.  852,  69  L.  J.  Ch.  N. 
S.  420,  48  Week.  Rep.  347,  82  L.  T.  N. 
S.  14^  a  declaration  was  sought  for 
by  the  assignee  of  a  life  insurance 
policy,  to  the  effect  that  the  policy 
was  a  valid  and  existing  contract. 
The  court  intimated  that  plaintiff 
was  not  entitled  to  a  declaration  of 
this  kind,  but  nevertheless  was  en- 
titled to  be  protected  against  any  claim 
of  the  defendant  that  the  policy  had 
lapsed  because  the  premiums  were  not 
paid  according  to  the  terms  of  the  con- 
tract, where  the  plaintiff  had  actually 
tendered  the  premiums  on  the  due  date, 
but  the  defendant  refused  to  receive 
them,  and  intimated  that  a  declaration 
would  be  made  protecting  the  plaintiff 
in  this  regard  unless  the  defendant 
entered  into  an  undertaking  not  to 
take  advantage  of  the  failure  to  make 
such  payment. 

In  Coleman  v.  London  County  & 
Westminster  Bank  [1916]  2  Ch.  253, 
85  L.  J.  Ch.  N.  S.  652,  115  L.  T.  N.  S. 
152,  it  appeared  that  certain  deben- 
ture certificates  were  transferred  by 
deed  to  a  trustee  for  the  benefit  of  the 
transferrer  for  life,  with  remainder 
to  her  children  or  certain  of  her  chil- 
dren; subsequent  to  this  transfer, 
the  life  tenant  of  the  certificates  as- 
signed them  to  a  bank  as  collateral  to 
a  loan ;  the  trustee  in  the  prior  assign- 
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ment  had  not  had  the  same  registeredt 
and  the  bank  took  without  notice 
thereof.  Under  these  circumstances, 
the  court  made  a  declaration  as  to  the 
respective  rights  of  the  trustee  and 
those  for  whom  he  held  in  trust,  as 
against  the  bank. 

/.  Life  tenants. 

In  Trafford's  Settled  Estates  [1915] 
1  Ch.  9,  [1914]  W.  N.  389,  84  L.  J.  Ch. 
N.  S.  351,  112  L.  T.  N.  S.  107,  the  court 
issued  a  declaration  as  to  the  effect 
on  the  powers  of  a  tenant  for  life  of 
the  fact  that  he  executed  a  disentail- 
ing deed  and  was  now  seised  in  fee 
simple.  Also  that  a  life  tenant  was 
entitled  to  have  certain  estate  duties 
paid  by  him  made  a  charge  upon  the 
capital  of  the  estate.  Maryon-Wilson's 
Settled  Estates  [1915]  1  Ch.  29,  [1914] 
W.  N.  377,  84  L.  J.  Ch.  N.  S.  121,  112 
L.  T.  N.  S.  111. 

g.  Husband  and  wife, 

A  declaration  construing  an  agree- 
ment by  a  divorced  woman,  made  pend- 
ing a  divorce  proceeding  to  pay  an 
annual  sum  for  the  maintenance  of  her 
divorced  husband  and  small  child,  who 
was  given  into  the  custody  of  the  hus- 
band, was  made  in  Brooke  v.  Price 
[1916]  2  Ch.  345,  85  L.  J.  Ch.  N.  S.  617, 
115  L.  T.  N.  S.  162,  60  Sol.  Jo.  618, 
In  Re  Phillips  [1919]  1  Ch.  128,  88  L. 
J.  Ch.  N.  S.  27,  120  L.  T.  N.  S.  213,  85 
Times  L.  R.  98,  63  Sol.  Jo.  116,  a 
declaratory  order  was  made  as  to 
whether  a  marriage  by  a  man  to  his 
deceased  wife's  illegitimate  brother's 
daughter  was  valid,  the  determination 
of  the  point  being  necessary  in  order 
to  settle  an  estate.  Also  a  declaration 
construing  a  marriage  settlement  to 
the  effect  that,  in  view  of  the  event 
which  had  subsequently  happened,  the 
plaintiff  was  a  tenant  for  life  in  cer- 
tain estates,  was  made  in  Re  Monckton 
[1917]  1  Ch.  224.  And  a  declaration 
was  made  in  an  action  by  a  wife 
against  the  husband  as  to  the  owner- 
ship of  certain  properly  which  the 
wife  claimed  was  owned  by  the  par- 
ties in  common,  in  Re  Humphrey 
[1917]  2  K.  B.  72,  117  L.  T.  N.  S.  7,  86 
L.  J.  K.  B.  N.  S.  775,  61  Sol.  Jo.  383. 

In  Hope  V.  Hope  (1854)  4  DeG.  M. 


&  G.  828,  48  Eng.  Reprint,  634,  28  L. 
J.  Ch.  N.  S.  682,  2  Week.  Rep.  698,  it 
appeared  that  a  woman  who  was  so- 
journing in  France  had  a  proceedin^r 
pending  in  England  for  a  divorce  from 
her  husband;  she  had  possession  of  her 
two  little  children,  and  had  taken  pro- 
ceedings for  an  order  entitling  her  to 
retain  possession  until  the  termination 
of  the  divorce  proceedings;  the 
French  court  had  given  her  temporary 
possession  of  the  children  pending  a 
disposition  by  a  competent  court  of 
England.  Under  these  circumstances, 
in  a  proceeding  in  the  English  court 
of  chancery  by  the  husband,  that  court 
made  a  declaration  to  the  effect  that 
under  the  English  law  the  father  was 
entitled  to  the  possession  of  the  chil- 
dren until  that  matter  was  determined 
by  the  ecclesiastical  court  in  the  di- 
vorce proceeding. 

h,  Jjegititnacy  of  person. 

In  Beresford  v.  Atty,  Gen.  L.  R. 
[1918]  Prob.  33,  87  L.  J.  Prob.  N.  S. 
40,  118  L.  T.  N.  S.  133,  34  Times  L.  R. 
100,  62  Sol.  Jo.  103,  the  court  Isnter- 
tained  a  proceeding  for  a  declaration 
as  to  the  legitimacy  of  a  person.  Com- 
pare with  West  v^  Sackville  [1903]  2 
Ch.  378  (supra,  IV.  1),  where  theiiourt 
refused  to  make  a  declaration  as  to 
the  legitimacy  of  a  person,  on  the 
ground  that  jurisdiction  to  pass  upon 
the  question  was  controlled  by  the 
Legitimacy  Declaration  Act. 

i.  Mhnpioyer  and  employee. 

In  William  Hollins  &  Co.  v.  Paget 
[1917]  1  Ch.  187,  86  L.  J.  Ch.  N.  S. 
287,  116  L.  T.  N.  S.  9,  61  Sol.  Jo.  170. 
the  court  entertained  a  proceeding  to 
determine  the  manner  of  determining 
the  salary  of  the  manager  of  a  com- 
pany which  was  to  be  based  upon 
profits.  In  Thompson  Bros.  &  Co.  v. 
Amis  [1917]  2  Ch.  211,  86.  L.  J.  Ch.  N. 
S.  647,  116  L.  T.  N.  S.  719,  33  Times 
L.  R.  323,  61  Sol.  Jo.  491,  also,  there 
was  a  declaraition  in  regard  to  the 
manner  of  determining  the  remunera- 
tion of  the  manager  of  a  company,  it 
being  based  upon  the  revenues  of  the 
business.  And  in  S.  J.  &  E.  Fellows 
V.  Corker  [1918]  1  Ch.  9,  87  L.  J.  Ch. 
N.  S.  11,  117  L.  T.  N.  S.  693,  62  Sol. 
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Jo.  H  there  was  a  declaration  as 
ta  the  manner  of  arriving  at  a  man- 
aging director's  salary  as  affected 
by  the  question  of  whether  excess 
jurofits  duties  should  be  deducted. 
In  Marshall  v.  Glanvill  [1917]  2  K.  B. 
S7,  7  B.  R.  C.  621,  86  L.  J.  K.  B.  N.  S. 
767, 116  X.  T.  N.  S.  560,  33  Times  L.  R. 
301,  the  court  made  a  declaratory  or- 
der as  to  whether  or  not  the  calling 
of  an  employee  for  military  service 
suspended  or  terminated  a  contract  of 
employment.  In  Williams  v.  Nbrth's 
Nav.  Collieries  [1906]  A.  C.  136,  75 
L.  J.  K.  B.  N.  S.  334,  70  J.  P.  217,  54 
Week.  Rep.  485,  94  L.  T.  N.  S.  447,  22 
Times  L.  R.  372,  at  the  instance  of  an 
employer  of  labor,  the  court  construed 
SB  act  in  reference  to  the  payment  to 
laborers  of  their  wages  in  coin,  with- 
out deduction  except  as  therein  stated, 
for  the  purpose  of  determining  wheth- 
er a  certain  fine  imposed  upon  laborers 
might  be  deducted  from  their  wages. 
In  Powell  V.  Jones  [1905]  1  K.  B. 
11,  3  B.  R.  C.  252,  21  Times  L.  R.  55, 
74  L.  J.  K.  B.  N.  S.  115,  53  Week.  Rep. 
277,  92  L.  T.  N.  S.  430,  10  Com.  Cas. 
36,  it  appeared  that  a  subagent,  em- 
ployed by  an  agent  to  secure  an  ad- 
vance of  money  for  the  principal,  ob- 
tained it  from  a  company  which  al- 
lowed a  commission  for  securing  the 
business.  In  an  action  by  the  prin- 
cipal against  the  subagent  to  recover 
this  commission,  a  part  of  which  was 
payable  at  a  future  time,  a  declara- 
tion was  made  to  the  effect  that  the 
principal  would  be  entitled  to  the  com- 
missions as  they  were  received  by  the 
sabagent. 

j.  Private  associatiana  and  corporations.  ' 

A  declaration  was  made  in  Collins  v. 
Sedgwick  [1917]  1  Ch.  179,  115  L.  T. 
N.  S.  763,  32  Times  L.  R.  554,  in  behalf 
of  a  member  of  an  association  desir- 
ing: to  dispose  of  his  stock,  as  to  the 
manner  of  fixing  the  value  thereof  un- 
der an  article  of  the  association  pro- 
viding, in  effect,  that  no  shareholder 
should  dispose  of  his  stock  without 
first  offering  the  same  to  someone  ap- 
pointed by  the  association,  and  also  as 
to  the  manner  of  arriving  at  the  pur- 
chase price.  And  in  Pacific  Coast  Coal 
Mines  v.  Arbuthnot  [1917]  A.  C.  607, 


117  L.  T.  N.  S.  613,  a  declaration  was 
made  in  behalf  of  certain  sharehold- 
ers in  a  company  as  to  the  validity  of 
a  debenture  trust  deed  and  the  issue  , 
of  debentures  thereunder  by  the  com- 
pany. In  Hopkinson  v.  Mortimer,  H. 
&  Co.  [1917]  1  Ch.  646,  86  L.  J.  Ch.  N. 
S.  467,  116  L.  T.  N.  S.  676,  61  Sol.  Jo. 
384,  the  court  entertained  a  petition 
for  a  declaration  that  certain  articles 
of  association,  providing  that  the  com- 
pany should  have  the  first  claim  or 
lien  upon  all  the  shares  registered  in 
the  name  of  each  member  for  the 
debts,  liabilities,  and  engagements  of 
the  member,  and  for  the  forfeiture  of 
the  shares  to  satisfy  such  lien,  was 
ultra  vires  and  illegal;  and  in  Evling 
V.  Israel  &  Oppenheimer  (1917)  118 
L.  T.  N.  S.  99,  for  a  declaration  that 
the  company  was  bound  to  apply  cer- 
tain profits  for  certain  years,  after 
paying  dividends  on  preferred  shares, 
in  payment  of  the  full  dividend  on  tbe^ 
ordinary  shares,  deducting  dividends 
already  paid  on  such  shares. 

And  in  Weinberger  v.  Inglis  (1917) 

118  L.  T.  N.  S.  208,  the  court  enter- 
tained a  petition  for  a  declaration 
against  the  validity  of  the  decision  of 
a  committee  of  the  stock  exchange,  re- 
jecting the  petitioner's  application  for 
re-election.  And  a  similar  petition 
was  entertained  in  Cassel  v.  Inglis 
[1916]  2  Ch.  211,  85  L.  J.  Ch.  N.  S.  569, 
114  L.  T.  N.  S.  935,  32  Times  L.  R,  555. 

In  Cyclists'  Touring  Club  v.  Hop- 
kinson (1909)  101  L.  T.  N.  S.  848,  a 
declaration  was.  made  construing  the 
memoranda  of  association  of  a  club 
as  to  whether  the  club  had  power,  out 
of  its  funds,  -to  make  payment  of  an 
annuity  to  its  secretary,  who  had  re- 
tired. In  Cope  V.  Crossingham  [1908] 
2  Ch.  624,  77  L.  J.  Ch.  N.  S.  777,  99 
L.  T.  N.  S.  609,  24  Times  L.  R.  816, 
52  Sol.  Jo.  683,  at  the  instance  of  trus- 
tees of  a  trade  union,  the  court  made 
a  declaration  that  a  resolution,  passed 
by  the  members  of  a  branch,  to  secede 
from  the  parent  society,  was  ultra 
vires  and  void. 

Ic.  Public  authorities, 

A  declaration  as  to  the  legality  of 
the  action  of  a  district  council  in  as- 
serting a  public  right  of  way  over  the 
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plaintiffs  land,  and  threatening  to  ex- 
ercise it  by  their  servants  or  agents, 
was  made  in  Thornhill  v«  Weeks  [191S] 
1  Ch.  438,  82  L.  J.  Ch.  N.  S,  299,  108 
L.  T.  N.  S.  892,  77  J,  P.  231,  57  Sol. 
Jo.  477,  11  L.  G.  R.  362. 

In  Williams  v.  Manchester  (1897) 
13  Times  L.  R.  299,  a  declaration  was 
made,  at  the  instance  of  citizens  of  a 
city,  in  a  proceeding  against  the  bur- 
gesses of  a  municipality  as  to  their 
right  to  inspect  acts  of  committees. 

A  declaration  in  favor  of  a  newspa- 
per publishing  company,  to  the  effect 
that  reporters  could  not  be  prevented 
from  entering  the  municipal  buildings 
of  the  city,  the  mayor  of  the  city  hav- 
ing posted  notices  in  the  city  hall  that 
no  newspaper  reporters  should  be  al- 
lowed therein,  was  made  in  Journal 
Printing  Co.  v.  McVeity  (1915)  33  Ont. 
L.  Rep.  166. 

A  declaration  as  to  the  right  of  chil- 
dren between  designated  ages  who 
were  residents  of  certain  places  to  at- 
tend specified  schools,  or  any  other 
available  public  elementary  school  in 
a  certain  county,  was  made  in  Gates- 
head Union  v.  Durham  County  Council 
[1918]  1  Ch.  146,  87  L.  J.  Ch.  N.  S. 
113,  117  L.  T.  N.  S.  796,  82  J.  P.  53, 
62  Sol.  Jo.  86,  16  L.  G.  R.  33. 

In  Gooderham  v.  Toronto  (1891)  21 
Ont.  Rep.  120,  a  property  owner  was 
granted  an  injunction  restraining  pub- 
lic officers  from  entering  upon  prop* 
erty  which  the  municipality  claimed  as 
a  public  street,  and  the  court  also  is- 
sued a  declaratory  judgment  to  the 
effect  that  the  municipality  was  with- 
out authority  to  open  such  street, 
which  it  claimed  had  been  dedicated 
as  a  public  highway.  At  the  instance 
of  a  clerk  to  the  conservators  of  a  cer- 
tain common,  a  declaration  was  made 
as  to  whether  certain  boundary  lines, 
alleged  to  have  been  inclosed  by 
the  defendant,  formed  part  of  the  com- 
mon, and  hence  whether  the  erection 
and  maintenance  by  the  latter  of  a 
wall  or  fence  was  wrongful  and  ille- 
gal. Collis  v.  Amphlett  [1918]  1  Ch. 
232,  87  L.  J.  Ch.  N.  S.  216,  118  L.  T.  N. 
S.  466,  16  L.  G.  R.  229.  In  Martin  v. 
Eccles  Corp.  [1919]  1  Ch.  387,  88  L.  J. 
Ch.  N.  S.  195,  120  L.  T.  N.  S.  505,  88 
J.  P.  129,  35  Times  L.  R.  262,  68  Sol. 


Jo.  854,  a  declaratory  order  was  made 
that  directions  given  by  a  certain 
educational  board  to  the  managers  of 
a  school  and  the  local  educiational  au- 
thorities, and  notice  served  by  them 
upon  a  certain  teacher,  were  invalid' 
and  inoperative,  and  that  there  did  not 
exist  any  ground  for  the  dismissal  of 
this  teacher,  and  hence  her  engage- 
ment under  a  certain  contract  assent- 
ed to  by  the  defendant  was  not  af- 
fected thereby.  The  validity  of  a  re- 
vised apportionment  of  a  street  pav- 
ing contract  was  the  subject  of  the 
declaration  in  Elsdon  v.  Hampstead 
Corp.  [1905]  2  Ch.  633,  69  J.  P.  434, 
54  Week.  Rep.  43,  93  L.  T.  N.  S.  335, 
21  Times  L.  R.  772,  8  L.  G.  R.  1199, 
75  L.  J.  Ch.  N.  S.  27.  In  St.  Mary  v. 
Homsey  Urban  Dist.  Council  [1900] 
1  Ch.  695,  69  L.  J.  Ch.  N.  S.  324,  4& 
Week.  Rep.  401,  82  L.  T.  N.  S.  580,  16 
Times  L.  R.  286,  a  declaration  was 
made  that  defendant  sewer  district 
was  not  entitled  to  send  sewage  from 
its  district  into  plaintiff's  sewer  with- 
out the  consent  of  the  plaintiff.  A  dec- 
laration as  to  the  validity  of  a  Iby-law 
limiting  the  number  of  licenses  whieh 
could  be  granted  for  the  sale  of  in- 
toxicating liquors  in  a  certain  place 
was  made  in  Bourgon  v.  Cumberland 
(1910)  22  Ont.  L.  Rep.  256.  A  declara- 
tion was  made  that  certain  votes  of 
ratepayers,  which  were  rejected  \if  the 
council,  should  have  been  counted.  In 
this  case  the  proceeding  was  by  the 
attorney  general  at  the  instance  of  the 
ratepayers.  Atty.  Gen.  v.  Canterbury 
(1916)  17  N.  S.  W.  St.  Rep.  45.  In 
British  &  F.  S.  S.  Co.  v.  Rex  [1917]  2 
K.  B.  769,  86  L.  J.  K.  B.  N.  S.  1392. 
117  L.  T.  N.  S.  94,  33  Times  L.  R.  520. 
there  was  a  declaratory  order  to  the 
effect  that  the  admiralty  were  liable 
to  the  owners  of  a  vessel  for  the  value 
thereof,  the  sum  to  be  ascertained  by  a 
method  to  be  agreed  upon  by  the  par- 
ties, failing  which  they  were  at  liberty 
to  apply  to  the  court.  A  declaration 
with  reference  to  a  division  of  the 
amount  of  hire  between  the  charterers 
of  vessels  and  the  admiralty,  the  ad- 
miralty having  requisitioned  the  ves- 
sel during  the  period  for  which  they 
were  chartered,  was  made  in  Chinese 
Min.  &  Engineering  Co.  v.  Sale  [1917] 
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2  K.  B.  599»  86  L.3.K.B.  N*  S.  1465, 
117  L.  T.  N.  S.  32,  33  Times  L.  R.  464, 
22  Com.  Cas.  352«  And  see  The  Manar, 
IT.  c.  In  Capel  v.  Soulidi  [1916]  1  K. 
B!  439,  the  court  made  a  declaration 
apoD  the  point  as  to  whether  a  ship 
had  been  commandeered,  within  the 
tenns  of  a  charter  party  which  pro- 
vided that  it  should  be  canceled  in 
event  that  the  ship  was  commandeered 
before  the  voyage.  A  declaration  in 
behalf  of  a  steam  navigation  company 
against  the  shipping  comptroller,  to 
the  effect  that  his  attempt  to  requisi- 
tion, not  only  ships,  but  also  the  serv- 
ices of  the  shipowners,  was  beyond 
the  powers  conferred  on  him,  and 
hence  was  illegal,  was  made  in  China 
Mat  Steam  Nav.  Co.  v.  Maclay  [1918] 
1  K.  B.  33,  87  L.  J.  K.  B.  N.  S.  95,  117 
L  T.  N.  S.  821,  34  Times  L.  R.  81,  14 
Asp.  Mar.  L.  Cas.  176.  The  court  con- 
strued an  award  by  arbitrators  flx- 
feig  this  rate  to  be  paid  coal  min- 
ers, also  as  to  the  meaning  of  the 
word  "pitch,'*  as  used  in  the  award,  in 
Lofthouse  Colliery  v.  Ogden  (1918)  3 
K.  B.  120,  107  L.  T.  N.  S.  827,  82  L.  J. 
K.  B.  N.  S.  910,  29  Times  L.  R.  179, 
67  Sol.  Jo.  186.  In  West  Ham  Corp. 
V.  Sharp  [1907]  1  K.  B.  445,  76  L.  J. 
K.  B.  N.  S.  307,  71  J.  P.  100,  96  L.  T. 
N.  S.  230,  6  L.  G.  R.  694,  it  is  held  that 
urban  authorities  who  expended  money 
in  making  a  public  improvement  were 
(X^itled  to  a  declaration  that  they  had 
'^  charge  against  adjoining  property 
for  the  amount  due  for  such  improve- 
ments. On  the  point  as  to  whether  or 
not  it  was  necessary  for  the  plaintiff 
to  go  into  court  in  order  to  secure 
such  a  declaration,  and  hence  whether 
a  declaratory  order  ihould  be  made, 
the  (ourt  said :  I  do  not  think  this  is 
good  ground  for  dismissing  the  action. 
I  am  not  satisfied  that  it  was  abso- 
lutely necessary  for  the  plaintiff  to 
obtain  an  order  of  the  court  in  the 
terms  asked  for  by  the  particulars  of 
claim,  but  it  does  appear  to  be  a  use- 
ful and  convenient  course  to  adopt, 
particularly  with  regard  to  the  ques- 
tion of  making  a  good  title  if  the  plain- 
tiff should  desire  to  sell  the  property. 
Therefore,  although  the  order  of  the 
court  is  not  absolutely  a  sine  qua  non, 
it  is  nevertheless  one  which  the  plain- 


tiffs were  entitled  to  obtain.  In  Bris- 
tol V.  Sinnott  [1917]  2  Ch.  340,  an 
originating  summons  was  issued  for  a 
declaratory  order  in  behalf  of  a  local 
government,  to  the  effect  that  a  cer- 
tain charge  for  fixing  or  improving 
the  road  was  a  lien  upon  adjacent 
property. 

In  Barwick  v.  South  Eastern  &  C.  R. 
Co.  [1921]  1  K.  B.  187,  it  was  held  that 
where  the  government  was  willing  to 
pay  a  rental  for  the  possession  of  re- 
claimed land  in  lieu  of  a  pool  rate, 
providing  the  land  was  an  accretion  to 
a  certain  parish,  the  parish  had  a  right 
to  maintain  an  action  for  a  declaration 
that  this  land  was  an  accretion  to 
its  territory.  The  plaintiffs  in  the 
action  were  the  overseers  of  the  poor 
of  this  parish,  and  it  was  objected 
that  they  had  no  interest  in  the  sub- 
ject-matter of  the  litigation,  and  that 
the  declaration  as  made  could  not 
be  binding  upon  the  defendant  save 
for  a  particular  year  during  which  the 
plaintiffs  ■  were  the  overseers.  Upon 
this  point  Earl  Redding  said  that  in 
his  view  there  was  no  substance  to  the 
contention.  In  Atty.  Gen.  v.  Merthyr 
Tydfil  Union  [1900]  1  Ch.  616,  69  L.  J. 
Ch.  N.  S.  299,  64  J.  P.  276,  48  Week. 
Rep.  403,  82  L.  T.  N.  S.  662,  16  Times 
L.  R.  251,  at  the  instance  of  the  attor- 
ney general,  a  declaration  was  made  to 
the  effect  that  payment  of  money  by  a 
board  of  poor  conmiissioners  out  of 
the  poor  rates  for  setting  to  work  or 
for  the  relief  of  able-bodied  men  who 
were  at  the  time  able  to  obtain  and 
perform  work,  at  wages  sufficient  to 
support  themselves  and  their  wives 
and  families,  if  any,  was  unlawful,  and 
ought  to  be  disallowed  by  the  auditor 
upon  auditing  the  guardian's  account. 
The  court  said  that  such  a  declaration 
was  not  open  to  the  objection  that  it 
stated  abstract  declarations  on  mat- 
ters not  within  the  court's  jurisdic- 
tion. A  declaratory  order  as  to  the 
validity  of  a  notice  to  treat  with  refer- 
ence to  the  taking  over  of  land  for 
an  easement,  and  also  as  to  right  to 
take  such  land  under  certain  acts,  was 
made  in  Taff  Vale  R.  Co.  v.  Cardiff 
R.  Co.  [1917]  1  Ch.  299,  86  L.  J.  Ch. 
N.  S.  129,  115  L.  T.  N,  S.  800.  In 
Re  Bahama  Islands  [1898]  A.  C.  138, 
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a  declaration  was  made  with  reference 
to  the  question  whether  certain  letters 
constituted  a  contempt  of  court,  and 
also  as  to  whether  or  not  the  governor 
of  the  Islands  had  power  to  pardon 
and  release  a  person  from  a  conviction 
of  contempt  of  court.  ' 

In  Llandudno  Urban  Dist.  Council  v. 
Woods  [1899]  2  Ch.  705,  68  L.  J.  Ch. 
N.  S.  623,  63  J.  P.  775,  48  Week.  Rep. 
43,  81  L.  T.  N.  S.  170,  the  local  author- 
ities  of  a  certain  seashore  were  held 
entitled  to  a  declaration  that  a  certain 
clergyman  was  not  entitled  to  deliver 
addresses  on  the  seashore  without 
their  consent;  the  court  said  that  the 
matter  was  so  trivial  that  no  injunc- 
tion would  issue  to  restrain  the  hold- 
ing of  such  meetings.  A  declaration 
in  behalf  of  growers  of  fruits,  flow- 
ers, vegetables,  etc.,  as  to  their  pref- 
erential rights  to  stands  in  a  certain 
market,  was  made  in  Ellis  v.  Bedford 
[1899]  1  Ch,  494,  68  L.  J.  Ch.  N.  S. 
289,  47  Week.  Rep.  385,  80  L.  T.  N.  S. 
332,  15  Times  L.  R.  202. 

In  Atty.  Gen.  v*  Scott  (1904)  20 
Times  L.  R.  630,  in  a  proceeding  by  the 
officials  of  a  municipality  to  restrain 
the  moving  of  heavy  trucks  on  the 
public  highway,  the  owner  of  the 
trucks  countermanded  for  a  declara- 
tion to  the  effect  that  it  was  the  duty 
of  the  municipality  to  repair  the  road 
or  highway  so  that  the  trucks  might 
be  used.  The  court  said  that  while  the 
order  authorizing  such  declarations 
did  not  contemplate  applications  for 
declarations  "in  the  air,"  yet  it  did 
seem  to  sanction  the  granting  of  a 
declaration  as  to  the  future  in  cases 
where  it  was  definite  and  useful.  But 
it  was  held  that  in  this  case  it  would 
not  be  granted,  since  the  practice  was 
to  refuse  to  grant  such  declarations  if 
it  was  embarrassing  or  useless  for  any 
good  purpose,  and  the  court  was  of 
opinion  that  the  present  case  fell  with- 
in this  rule,  since  the  extent  of  the 
obligation  of  the  county  council  to  re- 
pair the  highway  might  vary  very  con- 
siderably at  different  dates  and  under 
different  circumstances. 

In  Toronto  R.  Co.  v.  Toronto  (1906) 
13  Ont.  L.  Rep.  532,  it  was  held  that  a 
declaratory  judgment  could  not  be  i«- 
sued  determining  the  right  of  a  city 


to  appropriate  the  property  of  a  street 
railway  company,  which  had  been  ac- 
quired by  the  latter  for  the  purpose  of 
its  lines.  The  court  held  that  the 
declaratory  judgment  should  not  be  is- 
sued in  such  a  case,  regardless  of  the 
merits  of  the  controversy.  The  chief 
justice,  who  gave  the  judgment  of  the 
divisional  court,  said:  "For  all  that 
appears,  if  the  plaintiff  company  is 
right,  the  council  will  be  properly  ad- 
vised and  will  refrain  from  passing  an 
illegal  by-law;  but  if  it  should  not, 
what  harm  would  be  done?  The  by- 
law, if  illegal,  may  be  quashed,  and 
if  ultra  vires,  will,  I  apprehend,  even 
though  not  quashed,  give  no  authority 
to  the  defendant  corporation  to  take 
the  lands  or  interfere  with  the  plain- 
tiff company's  possession  of  them.  I 
do  not  deem  it  necessary  to  consider 
whether,  as  contended  by  the  plain- 
tiff's counsel,  the  lands  in  question  are 
devoted  to  a  public  use,  and  therefore 
cannot  be  taken  under  the  compulsory 
powers  conferred  upon  municipalities 
by  the  municipal  act,  for  the  case  is 
not  one  in-  which  a  judgment  simply 
declaratory  of  the  rights  of  the  parties 
should  be  pronounced.  That  such  a 
judgment  may  be  pronounced  is  not 
open  to  question,  but  it  is  rarely  done, 
and  whether  it  shall,  or  shall  not  be, 
rests  in  the  discretion  of  the  court/' 

A  declaration  as  to  whether  a  city 
or  the  Crown  is  entitled  to  a  penalty 
recovered  under  a  certain  Penalties 
Act  was  made  in  Melbourne  v.  Bex 
[1919]  Vict.  L.  R.  626. 

I.  Easements, 

In  Ankerson  v.  Connelly  [1906]  2 
Ch.  544,  75  L.  J.  Ch.  N.  S.  804,  95  L. 
T.  N.  S.  717,  22  Times  L.  R.  743,  af- 
firmed in  [1907]  1  Ch.  678,  76  L.  J.  Ch. 
N.  S.  402,  96  L.  T.  N.  S.  681,  23  Times 
L.  R«  486,  at  the  instance  of  one  prop- 
erty owner,  the  court  made  a  declar- 
ation that  an  adjoining  property  own- 
er was  not  entitled  to  any  easement 
over  the  plaintiff's  land  for  light  and 
air,  in  respect  of  any  of  the  windows, 
or  openings,  or  otherwise. 

«n.  Taxation, 

In  Dyson  v.  Atty.  Gen.  [1912]  1  Ch. 
168.  81  L.  J.  K.  B.  N.  S.  217,  105  L.  T. 
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N.  S.  753,  28  Times  L.  R.  72,  a  declar- 
atory judgment  was  made  agrainst  the 
Attorney  General  as  representing  the 
Crown,  upon  the  application  of  an 
owner  of  real  estate  for  a  declaration 
that  he  was  under  no  obligation  to 
comply  with  a  certain  notice,  requiring 
him  to  furnish  particulars  in  reference 
to  his  rentals,  etc.,  and  also  in  refer- 
ence to  his  right  to  make  a  return  to 
persons  other  than  those  named  in  the 
notice.  As  to  whether  or  not  a  dec- 
laratory judgment  should  be  made  in  a 
case  like  the  foregoing,  the  court  said 
that  while  the  jurisdiction  to  make  a 
declaratory  order  is  discretionary,  yet, 
assuming  the  jurisdiction  to  exist, 
that  there  was  not  a  more  proper  case 
foi^  its  exercise  than  that  here  present- 
ed, where  the  tax  commissioners  had 
issued  broadcast  the  forms  which  pur* 
port  to  impose  obligations  which  do 
not  exist,  and  which  add  a  threat  of  a 
penalty  in  case  of  noncompliance. 

So,  in  Burghes  v.  Atty.  Gen.  [1912] 
1  Ch.  173,  81  L.  J.  Ch.  N.  S.  105,  105 
L  T.  N.  S.  768,  28  Times  L.  R.  72,  the 
court  took  jurisdiction  of  a  proceed- 
ing by  a  taxpayer  against  the  Attorney 
General  for  a  declaration  that  a  tax 
form  which  he  was  required  to  use  in 
making  his  return  was  illegal,  un- 
authorized, and  ultra  vires,  and  that 
he  was  not  under  any  obligation  to 
comply  with  the  requisitions  of  that 
form. 

In  Ottawa  Y.  M.  C.  A*  v.  Ottawa 
(1913)  29  Ont.  L.  Rep.  574,  the  court 
said  that  while  the  question  )iad  not 
been  considered  as  to  whether  a  pro- 
ceeding for  a  declaratory  judgment 
was  proper*  where  the  purpose  was  a 
determination  or  declaration  as  to  the 
right  of  a  municipal  corporation  to 
impose  taxes,  it,  however,  was  of  opin- 
ion that  such  a  proceeding  was  im- 
proper in  view  of  the  fact  that  the 
Assessment  Act  now  provides  ample 
niachinery  for  determining  such  ques- 
tions. 

In  Re  Smyth  [1917]  2  Ch.  331,  an 
originating  summons  was  issued  to  de- 
termine the  question  as  to  which  of 
several  different  parties  was  to  bear 
a  certain  duty  levied  on  the  net  sales 
and  receipts  from  the  sale  of  timber. 
In  He  Smyth   (1917)   117  L.  T.  N.  S. 


793,  a  declaration  was  made  in  regard 
to  the  estate  duty  upon  the  proceeds  of 
a  sale  of  timber,  made  during  the  life- 
time of  the  tenant  for  life. 

n.  Miscellaneous. 

A  declaratory  judgment  regarding 
the  priority  of  the  registration  of 
execution  writs  under  the  Real  Prop- 
erty Act  was  rendered  in  Re  Brough- 
ton  (1916)  17  N.  S.  W.  St.  Rep.  29. 

In  Re  Blake  [1917]  1  Ch.  18,  86  L.  J. 
Ch.  N.  S.  160,  61  Sol.  Jo.  71,  a  declar- 
atory judgment  was  rendered  as  to 
whether  certain  real  estate  which  the 
decedent  and  testator  had  purchased 
from  the  defendant  was  real  estate  or 
personal  property  under  the  circum- 
stances; and  in  view  of  the  contract 
which  provided  for  the  sale  of  the 
property  upon  notice  that  the  vendee 
would  exercise  his  option  to  purchase 
it,  the  vendee  having  given  such  no- 
tice. In  the  foregoing  case,  the  ques- 
tion was  also  asked  at  the  instance  of 
the  devisee  as  to  whether  or  not  money 
advanced  by  the  vendor  to  the  vendee 
to  build  houses  was  a  charge  upon  the 
real  estate  or  upon  the  personal  prop- 
erty. 

In  Flint  v.  Atty.-Gen.  [1918]  1  Ch. 
216,  originating  summons  was  issued 
for  a  declaratory  judgment  as  to 
whether  plaintiff  was  exempt  from 
military  service  under  the  circum- 
stances stated. 

In  Re  Pawson  [1917]  2  K.  B.  527,  86 
L.  J.  K.  B.  N.  S.  1285,  117  L.  T.  N.  S. 
315,  [1917]  H.  B.  R.  87,  at  the  instance 
of  the  trustee  in  bankruptcy,  a  declar- 
atory order  was  made  as  to  the  effect, 
as  a  waiver  of  security,  of  the  fact 
that  a  creditor  voted  his  whole  debt, 
secured  and  unsecured,  at  the  cred- 
itors' meeting. 

In  Hugh  Stevenson  &  Sons  v.  Ak- 
tiengescllschaft  ftir  Cartonnagenrln- 
dustrie  [1918]  A.  C.  239,  87  L.  J.  K.  B. 
N.  S.  416,  118  L.  T.  N.  S.  126,  34  Times 
L.  R.  206,  62  Sol.  Jo.  290,  Ann.  Cas. 
1918D,  575,  it  appeared  that  an  Eng- 
lish company  and  a  German  company 
combined  for  the  manufacture  of  a 
certain  article,  and  upon  the  breaking 
out  of  war  the  English  company 
continued  to  manufacture  the  articles, 
using    the    partnership     machinery; 
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subsequently  the  English  company 
sought  a  declaration  that  it  was  not 
accountable  to  the  German  company 
for  the  profits  made  during  the  war. 
The  court  entertained  jurisdiction  of 
the  case  for  the  purpose  of  determin- 
ing this  question,  and,  having  deter- 
mined it  in  favor  of  the  Gtrman 
company,  dismissed  the  application  for 
a  declaration. 

In  Stirling  v.  Burdett  [1911]  2  Ch. 
418,  106  L.  T.  N.  S.  573,  there  was  a 
declaration  as  to  whether  the  defend- 
ant, as  cosurety  with  the  plaintiffs, 
was  jointly  and  severally  liable  to 
contribute  to  and  make  good  a  proper 
proportion  of  calls  made,  and  all  fur- 
ther calls  to  be  made,  under  guaranty 
executed  by  them,  ratably,  according 
to  respective  limits  provided  for  by  the 
deed;  and  a  declaration  that  the  de- 
fendants were  jointly  and  severally 
liable  to  pay  to  each  of  the  plaintiffs 
their  due  proportion  of  various  sums 
of  money,  which  should  have,  but  had 
not  been,  paid  by  each  of  defendants 
respectively. 

In  Evans  v.  Manchester,  S.  &  L.  R. 
Co.  (1887)  L.  R.  86  Ch.  Div.  626,  57  L. 
J.  Ch.  N.  S.  153,  57  L.  T.  N.  S.  194,  36 
Week.  Rep.  328,  in  an  action  by  a  mill 
owner  against  a  canal  company  for  an 


injunction  and  damages  due  to  them 
because  of  the  walls  of  the  canal  sub* 
siding,  owing  to  the  working  of  a  coal 
mine  underneath,  relief  was  given  by 
way  of  a  declaration.  The  courts 
while  denying  an  injunction,  said  that 
the  plaintiff  was  entitled  to  a  finding 
that  damage  had  been  caused;  that  it 
would  not  put  it  in  a  form  of  a  dec- 
laration, but  expressed  the  opinion 
that  water  had  escaped  from  the  canal 
upon  the  plaintiff's  premises,  for 
which  the  defendant  company  was 
liable  to  make  compensation;  and 
there  was  a  further  declaration  or  ex- 
pression of  opinion  that  defendants 
were  liable,  and  would  be  liable,  to 
make  good  to  the  plaintiff  any  damage 
occasioned  by  the  escape  of  water 
from  the  canal  onto  the  plaintiff's 
premises  consequent  upon  any  further 
subsidence  of  the  canal.  The  court 
said  that  the  evidence  so  clearly  con- 
templated further  subsidence,  and  the 
question  had  been  so  directly  put  in 
issue,  that  there  was  no  impropriety 
in  doing  that  which  is  generally  not 
desirable,  namely,  making  a  declara- 
tion with  regard  to  the  future.  In 
general,  as  to  declarations  relative  to 
matters  arising  at  a  future  time,  see 
supra,  IV.  d*  A.  G«  S. 


OLGA  A.  CRAHE,  Appt, 

V. 

MERCANTILE  TRUST  &  SAVINGS  BANK. 

Illinois  Supreme  Court '•^  December  21 1  J920. 

.  (295  111.  375,  129  N.  E.  120.)  '     * 

Attorney  and  client  —  power  of  attorney  to  indwse  client's  check. 

1.  An  attorney  has  no  authority  to  indorse  a  check  payable  to  his  client 
in  satisfaction  of  a  judgment  secured  for  him,,  although  the  attorney  is 
entitled  to  fees  from  the  fund. 

ISee  note  on  this  question  beginning  on  page  111.] 


Bank  —  payment  on  forged  indorse- 
ment —  estoppel  of  owner. 

2.  The  mere  fact  that  a  client  was 
negligent  in  transactions  with  her  at- 
torney, as  to  the  collection  of  a  judg- 


ment in  her  favor,  does  not  estop  her 
from  holding  the  bank  liable  upon  a 
check  which  it  paid  to  him  after  he 
indorsed  her  name  upon  it. 
[See  5  R.  C.  L.  567.] 
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in  defendant's  favor,  in  an  action  brought  to  recover  the  amount  of  a  check 
alleged  to  have  been  wrongfully  paid  by  it  to  plaintiff's  attorney.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  J.  Barbour  and  Ed-     equitable  ownership,  yet  this  rule  does 


ward  H.  S.  Martin,  for  appellant: 

Defendant  having  paid  to  the  in« 
dorsee  a  check  drawn  on  it  upon  the 
forged  indorsement  of  plaintiff,  one  of 
the  payees  thereof,  is  liable  to  her  for 
conversion. 

Jackson  Paper  Mfg.  Co.  v.  Commer-* 
cial  Nat.  Bank,  199  111.  151,  59  L.R.A. 
657,  93  Am.  St.  Rep.  118,  65  N.  E.  136; 
Bentley,  M.  &  Co.  v.  LaSalle  Street 
Trust  &  Sav.  Bank,  197  111.  App.  322; 
Hamlin's  Wizard  Oil  Co.  v.  United 
States  Exp*  Co.  265  111.  156,  106  N.  E. 
623,  7  N.  C.  C.  A.  638 ;  First  Nat.  Bank 
▼.  Pease,  168  111.  40,  48  N.  E.  160; 
Schnabel  v.  Hanover  Nat.  Bank,  78 
Misc.  35,  137  N.  Y.  Supp.  727. 

And  the  interest  of  the  other  payee 
having  been  severed  and  extinguished 
by  payment  on  his  genuine  indorse- 
ment, the  liability  is  to  plaintiff  alone. 

Baker  v.  Jewell,  6  Mass.  460,  4  Am. 
Dec.  162;  Boston  &  M.  R.  Co.  v.  Port- 
land, S.  &  P.  R.  Co.  119  Mass.  498,  20 
Am.  Rep.  338;  Beach  v.  Hotchkiss,  2 
Conn..  698;  South  Fork  Canal  Co.  v« 
Gordon,  6  Wall.  561,  569,  18  L.  ed. 
894,  895;  Ryhiner  v.  Feickert,  92  IIU 
305,  34  Am.  Rep.  130. 

An  attorney  at  law,  or  other  agent, 
employed  to  collect  a  claim,  has  no 
iniplied  authority  to  indorse  his 
client's  name,  or  transfer  or  collect  a 
check  payable  to  his  client's  order,  re- 
ceived in  payment  of  the  claim. 

Jackson  Paper  Mfg.  Co.  v.  Commer- 
cial Nat  Bank,  199  111.  151,  59  L.R.A. 
657,  93  Am.  St.  Rep.  113,  65  N.  E.  136 ; 
Forges  v.  United  States  Mortg.  &  T. 
Co.  203  N.  Y.  188,  96  N.  E.  424;  Mc- 
Clintock  V.  Helberg,  168  111.  384,  48 
N.  E.  145;  Hodges  v.  Bankers  Surety 
Co.  152  111.  App.  372;  Ranch  v.  Bank- 
ers Nat  Bank,  143  111.  App.  625 ;  Pickle 
V.  Muse  (Pickle  v.  People's  Nat.  Bank) 
88  Tenn.  380,  7  L.R.A.  93,  17  Am.  St. 
Rep.  900,  12  S.  W.  919;  Robinson  v. 
Chemical  Nat.  Bank,  86  N.  Y.  404; 
'Millard  v.  National  Bank,  3  McArth. 
54;  Buckley  v.  Second  Nat.  Bank,  85 
N.  J.  L.  401,  10  Am.  Rep.  249;  Graham 
▼.  United  States  Sav.  Inst.  46  Mo.  186; 
1  Wail;  Act.  &  Def .  p.  284 ;  1  Dan.  Neg. 
Inst.  §  294;  Jackson  v.  National  Bank, 
92  Tenn:  154,  18  L.R.A.  663,  36  Am. 
St  Rep.  81,  90  S.  W.  802. 

While  possession  of  unindorsed  com- 
mercial paper  by  one  other  than  the 
payee  is  sometimes  evidence  of  at  least 


not  apply  to  possession  by  one  joint 
payee,  nor  give  him  power  to  indorse 
for,  or  transfer  without  indorsement 
by,  the  other. 

Ryhiner  v.  Feickert,  92  111.  305,  34 
Am.  Rep.  130. 

No  ratification  or  estoppel  could 
arise  from  inaction  because  of  want 
of  knowledge  of  the  facts,  and  without 
defendant  being  misled  to  its  injury 
by  relying,  without  knowledge  of  its 
falsity,  on  a  false  statement  or  appear- 
ance knowingly  made  or  created  by 
plaintiff. 

Hamlin's  Wizard  Oil  Co.  v.  United 
States  Exp.  Co.  265  111.  156,  106  N.  E. 
623, 7  N.  C.  C.  A.  638 ;  Schnabel  v.  Han- 
over Nat.  Bank,  78  Misc.  35,  37  N.  Y. 
Supp.  727;  Siegel,  C.  &  Co.  v.  Colby, 
176  111.  210,  52  K  E.  917;  Knapp  v, 
Jones,  143  HI.  375,  28  N.  E.  820,  32 
N.  E.  382;  Holcomb  v.  Boynton,  151 
111.  294,  37  N.  E,  1031 ;  Vail  v.  North- 
western Mut.  L.  Ins.  Co.  192  111.  567, 
61  N.  E.  651;  People  v.  Brown,  67  111. 
435. 

Defendant  having  in.  its  amended 
affidavit  of  merits^  admitted  the  pay- 
ment of  the  check,' as  alleged,  without 
stating  any  fact  constituting  a  de- 
fense^ judgment  should  have  been  ren- 
dered for  plaintiff  notwithstanding  the 
general  and  special  findings. 

Bennett  v.  Baxter,  202  111.  App.  236; 
Strong  V.  Cunning,  153  111.  App.  182 ; 
McCuHy  V.  Silverburgh,  18  111.  306. 

Messrs.  Adams,  Childs,  Bobb,  &  Wes- 
cott  and  F.  M.  Hartman,  for  appellee : 

An  attorney  has  power  to  receive 
his  client's  money  in  a  case  in  which 
he  is  employed. 

6  C.  J.  Atty.  &  Client,  p.  664,  §  179 ; 
Ruckman  v.  Alwood,  44  111.  183;  Allin- 
son  V.  Pierson,  285  111.  387,  120  N.  E. 
779 ;  Selz  &  Co.  v.  Guthman,  62  111.  App. 
624;  Duquette  v.  Richar,  102  Mich. 
483,  60  N.  W.  974. 

Authority  of  an  attorney  to  indorse 
commercial  paper  will  be  implied  by 
law,  where  the  attorney  is  unable  to 
perform  the  duties  of  his  agency  with- 
out the  exercise  of  such  authority. 

National  Bank  v.  Old  Town  Bank, 
50  C.  C.  A.  443,  112  Fed.  726;  North 
End  Paper  Co.  v.  State  Bank,  198  111. 
App.  242. 

The  implied  authority  of  an  attor- 
ney to  indorse  checks  is  not  always 
necessarily  such   as  would  bind  his 
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client  as  an  indorser;  but  under  cer* 
tain  circumstances,  when  such  indorse- 
ment is  necessary  to  the  carrying  out 
of  the  agency,  the  attorney's  indorse- 
ment is  sufficient  to  protect  the  drawer 
of  the  check  and  to  pass  the  paper. 

National  Bank  v.  Old  Town  Bank, 
60  C.  C.  A.  443,  112  Fed.  726;  Brown 
V.  Donnell,  49  Me.  421,  77  Am.  Dec. 
266. 

As  between  two  innocent  parties,  he 
who,  by  first  acting,  makes  loss  pos- 
sible by  causing  the  other  to  act,  must 
bear  such  loss. 

State  V.  First  Nat.  Bank,  203  Pa. 
69,  52  Atl.  13;  6  R.  G.  L.  Checks,  p. 
657,  §  80. 

When  one  of  two  payees  on  a  check 
had  intrusted  the  other  with  the  whole 
matter  regarding  which  the  check  was 
given,  and  did  not  complain  of  the  oth- 
er's having  indorsed  his  name  as  payee 
until  several  years  after  the  transac- 
tion, and  after  the  death  of  the  other 
payee,  said  former  payee  will  be  held 
to  have  ratified  the  indorsement  of  his 
name  by  the  latter. 

Allen  V.  Corn  Exch.  Bank,  87  App. 
Div.  335,  84  N.  Y.  Supp.  1001. 

In  presenting  the  defense  of  es- 
toppel by  conduct,  such  as  silence  or 
failure  to  act  or  speak,  direct  evidence 
of  reliance  by  the  defendant  on  such 
conduct  on  the  part  of  the  person 
sougRt  to  be  estopped  is  not  necessary 
to  establish  the  estoppel,  when,  under 
all  the  circumstances  of  the  case,  it 
appears  that  such  conduct  tended  di- 
rectly to  mislead  the  defendant,  there 
arising  in  such  event  a  presumption 
of  reliance  by  the  defendant  on  such 
misleading  conduct. 

Helwig  V.  Fogelsong,  166  Iowa,  715, 
148  N.  W.  990;  Stubbs  v.  Franklin  & 
M.  R.  Co.  101  Me.  355,  64  Atl.  625. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

In  1915,  appellant,  Olga  A.  Crahe, 
obtained  a  judgment  against  the 
Chicago  Surface  Lines  for  $1,000. 
Her  attorney  in  this  litigation  was 
J.  Marion  Miller.  He  settled  the 
judgment  for  $750  and  costs,  and 
took  in  payment  of  the  same  a  check 
for  $761.85.  The  check  named  the 
client  and  her  attorney  as  joint 
payees  in  the  following  language: 
'Tay  to  the  order  of  Olga  A.  Crahe, 
judgment  creditor,  and  order  of  J. 
Marion  Miller,  attorney  for  judg- 
ment creditor." 


Appellant  signed  a  receipt  dated 
June  6,  1915,  showing  receipt  of 
$761.85  in  full  settlement  of  this 
judgment,  and  also  signed  an  un- 
dated satisfaction  piece.  These 
documents  were  delivered  to  the 
Chicago  Surface  Lines  by  Miller 
June  7,  1915,  when  he  obtained  the 
check.  June  9, 1915,  Miller  indorsed 
the  check  as  follows:  ''Olga  A. 
Crahe,  Judgment  Creditor;  J. 
Marion  Miller,  Attorney  for  Judg- 
ment Creditor;  J.  M.  Miller,"  and 
presented  the  check  to  the  Ft.  Dear- 
bom  National  Bank  of  Chicago  for 
payment.  The  check  was  paid  and 
the  proceeds  deposited  in  said  bank 
to  Miller's  credit.  In  due  course,  ap- 
pellee, the  Mercantile  Trust  &  Sav- 
ings Banky  drawee  of  the  check,  paid 
it.  Appellant,  contending  that  the 
indorsement  of  her  name  was  a  for- 
gery, brought  an  action  of  tort 
against  appellee  in  the  municipal 
court  of  Chicago  for  $461.85,  the 
amount  claimed  to  have  been  wrong- 
fully appropriated  by  Miller.  A  trial 
was  had  without  a  jury,  and  -judg- 
ment was  entered  in  favor  of  ap- 
pellee. This  judgment  was  affirmed 
by  the  appellate  court  for  the  first 
district,  and  on  a  certificate  of  im- 
portance granted  by  that  court  this 
further  appeal  is  prosecuted. 

The  principal  question  presented 
for  our  consideration  is  whether  an 
attorney  employed  to  prosecute  a 
suit  to  judgment  has  authority  to  in- 
dorse a  check  payable  to  the  order  of 
his  client,  received  in  satisfaction  of 
the  judgment.  The  precise  question 
heie  presented  is  a  new  question  in 
this  court,  and  seems  to  be  one  that 
has  had  little  attention  in  courts  of 
other  jurisdictions.  Section  41  of 
our  Negotiable  Instrument  Law  pro- 
vides: "Where  an  instrument  is 
payable  to  the  order  of  two  or  more 
payees  or  indorsees  who  are  not 
partners,  all  must  indorse  unless  the 
one  indorsing  has  authority  to  in- 
dorse for  the  others."  Kurd's  Stat. 
1917,  p.  2004. 

In  Ryhiner  v.  Feickert,  92  III.  305. 
34  Am.  Rep.  130,  we  held  that  the 
possession  of  a  negotiable  instrumeht 
by  one  of  two  joint  payees  is  not  evi- 
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dence  that  the  payees  are  partners* 
but  is  simply  prima  facie  evidence 
of  the  title  disclosed  upon  the  f  ac^  of 
the  instrument,  and  that  one  joint 
payee  cannot  bind  the  other  by  his 
indorsement  without  the  consent  of 
his  copayee.  In  First  Nat.  Bank  v. 
Pease,  168  lU.  40,  48  N.  E.  160,  we 
held  that  after  a  check  had  been  de- 
livered to  the  payee,  it  was  the  prop- 
erty of  the  payee,  and  that  a  bank 
which  paid  the  check  on  a  forged  in- 
dorsement would  be  liable  to  the 
payee  for  the  funds  so  wrongfully 
paid  out 

It  is  immaterial  whether  Miller 
had  an  interest  in  the  funds  repre- 
sented by  the  check  in  this  case,  be- 
cause the  right  to  commissions  or 
fees  from  a  fund  does  not  constitute 
a  joint  ownership  in  the  fund  col- 
lected, unless  the  terms  of  the  con- 
tract which  creates  the  agency  ex- 
pressly provide  that  the  agent  col- 
lecting the  fund  has  the.  right  to 
retain  from  the  particular  fund  his 
oommission  or  fees.  People  v. 
aParrell,  247  lU.  44,  d3  N.  E.  136. 
Even  if  tiie  contract  of  employment 
gave  the  agent  authority  to  retain 
his  commissions  or  fees,  this  author- 
ity wouM  not  amount  to  an  author- 
i^  to  indorse  negotiable  paper. 
Jackson  Paper  Mfg.  Co.  v.  Commer- 
cial Nat.  Bank,  199  Dl.  161,  59 
L.RA.  657,  93  Am.  St.  Rep.  113,  65 
N.  E.  136.  In  the  case  last  cited, 
there  is  a  full  discussion  of  the  sub- 
ject of  an  agent's  authority  to  in- 
dorse commercial  paper,  and  the 
opinion  contains  a  comprehensive  re- 
view of  the  authorities  on  the  sub- 
ject. It  is  there  held  that  "the  pow- 
er of  an  agent  to  bind  the  principal 
by  the  making  or  indorsing  of  nego- 
tiable paper  can  only  be  charged 
against  the  principal  by  necessary 
implication,  where  the  duties  to  be 
performed  cannot  be  •discharged 
vithout  the  exercise  of  such  a  pow- 
er, or  where  the  power  is  a  manifest- 
ly necessary  and  customary  incident 
ii  the  character  bestowed  upon  the 
agent,  and  where  the  power  is  prac- 
tieayy  indispensable  to  accomplish 
tte  object  in  view/' 
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The  court  of  appeals  of  New  York, 
in  Forges  v.  United  States  Mortg.  & 
T.  Co.  203  N.  Y.  181,  96  N.  E.  424, 
fully  discusses  the  same  subject  and 
lays  down  the  same  rule.  In  McClin- 
tock  V.  Helberg,  168  111.  384,  48  N.  E. 
145,  this  court  discusses  at  consider- 
able length  the  implied  authority  of 
an  attorney,  and,  among  other 
things,  says  that  an  attorney  has  no 
*'posf^er  to  assign  or  sell  a  claim  or 
judgment  of  his  client  without  spe- 
cial authority .''  In  Brown  v. 
People's  Nat.  Bank,  170  Mich.  416, 
40  L.R.A.(N,S.)  657,  136  N.  W.  506, 
an  attorney  indorsed  and  cashed  a 
draft  payable  to  the  order  of  his 
client,  and,  in  holding  the  bank  liable 
for  the  funds  so  wrongfully  paid  out, 
the  supreme  court  of  Michigan  says : 
"So  far  as  the  record  discloses,  both 
parties  to  this  suit  were  innocent  of 
intentional  wrong,  and  honest  in  this 
matter ;  and  both  had  misplaced  con- 
fidence in  Campbell.  Plaintiff  had 
employed  and  trusted  him  as  her  at- 
torney. He  was  then  an  attorney  in 
fair  standing  and  a  customer  of  the 
bank.  When  he  presented  to  his 
bank  the  draft,  fair  on  its  face,  ap- 
parently indorsed  by  the  payee  and 
indorsed  by  himself,  the  bank  natu- 
rally cashed  it  without  question,  on 
the  strength  of  his  indorsement  and 
their  acquaintance  with  him.  As 
her  attorney,  he  had  no  authority  to 
indorse  her  name.  .  .  .  The  pow- 
er to  indorse  checks  or  bills  must  be 
expressly  conferred,  and  his  employ- 
ment to  collect  her  claim  conferred 
no  authority  to  indorse  a  check  or 
draft  received  in  payment  of  the 
claim,  but  made  payable  to  her. 
Chatham  Nat.  Bank  v.  Hochstadter, 
11  Daly,  343.  The  indorsement  was 
an  ingenious  forgery,  and  conferred 
upon  the  bank  no  right  to  collect  the 
money  it  represented,  and  no  protec- 
tion in  cashing  it  for  him.  It  was 
her  draft,  and  could  only  be  legally 
paid  on  her  indorsement.  The  fact 
that  Campbell  was  her  attorney  and 
had  it  in  his  possession  made  no  dif- 
ference.'' 

We  think  the  reasoning  of  this  de- 
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cision  is  soimd,  and  we  concur  in  the 

conclusion   reached. 

eiV •n'tL7e"?  of  Appdl^    relies    on 
attorner  to  the      decision      m 

[htcLr  •"*"*'■     National    Bank    v. 

Old  Town  Bank,  50 
C.  C.  A.  443,  112  Fed.  726,  but  the 
facts  in  that  case  are  essentially 
different  from  the  facts  in  the  case 
at  bar. 

It  is  contended  further  by  appellee 
that  appellant  is  estopped  from  re- 
covering from  it,  because  she  acted 
negligently  in  her  transactions  with 
Miller.  According  to  the  testimQny 
of  appellant,  Miller  represented  to 
her  that  he  could  get  only  $300,  and 
on  his  representations  and  advice 
she  agreed  to  settle  for  that  amount. 
He  paid  her  $212  and  represented  to 
her  that  he  would  need  the  remain- 
der of  the  $300  to  pay  costs  and  wit- 
ness fees.  She  acknowledges  that 
the  signatures  to  the  receipt  and  the 
satisfaction  piece  appear  to  be  her 
signatures,  but  she  denies  having 
signed  either  of  the  instruments 
with  any  knowledge  of  their  con- 
tents. Appellant  was  negligent  in 
her  transactions  with  her  attorney; 
but  that  alone  cannot  estop  her  from 
recovering  from  appellee.    There  is 

nothing  in  the 
««"#«T]ffI"*"*     record  to  show  that 

on   forced  i*        ^  j 

isdorflement*       appellant  was  under 
r4nSr'  *•'  any  legal  duty,  on 

account  of  her  rela- 
tions with  appellee,  to  exercise  or- 
dinary care  for  appellee's  safety  in 
dealing  with  this  check;  and  where 
there  is  no  legal  duty  to  exercise, 
care,  there  is  no  negligence  in  law. 
Hamlin's  Wizard  Oil  Co.  v.  United 
States  Exp.  Co.  265  111.  156,  106  N. 
E.  623,  7  N.  C.  C.  A.  638.  In  Shep- 
ard  &  M.  Lumber  Co.  v.  Eldridge, 
171  Mass.  516,  41  L.R.A.  617,  68 
Am.  St.  Rep.  446,  51  N.  E.  9,  it  is 
said :  "The  doctrine  of  contributory 
negligence  as  a  defense  to  actions  of 
tort  is  now  of  most  frequent  applica- 
tion, but  we  have  been  referred  to  no 
instance  in  which  it  has  been  held 
applicable  to  actions  upon  commer^ 
cial  paper,  or  even  when  the  holder 
of  such  paper  sues  in  tort  for  its  con- 
version   one    who    has    innocently 


taken  it  upon  a  forged  indomeiiient. 
Nothing  could  more  completely  un- 
settle commercial  dealings  than  to 
extend  that  doctrine  to  suits 
brought  by  holders  of  negotiable 
paper  against  other  parties  thereto. 
.  .  .  We  are  of  opinion  that  the 
holder  of  an  unindorsed  check,  pay- 
able to  his  own  order,  is  under  no 
legal  obligation  to  the  drawer  to  ex- 
ercise care  as  to  how  the  check  shall 
be  kept,  or  to  whom  he  shall  commit 
its  custody,  or  to  see  to  it  that  the 
check  shall  not  be  put  in  circulation 
by  the  forgery  of  his  indorsement, 
so  long  as  he  acts  honestiy,  without 
collusion.  ...  He  is  under  no  le- 
gal obligation,  either  to  the  drawer 
of  the  check  or  to  the  public,  to  soe 
to  it  that  the  check  is  not  put  in  cir- 
culation with  a  forged  indorsement/' 

See  also  5  R.  C.  L.  667. 

To  the  same  effect  is  the  decision' 
in  People  v.  Bank  of  North  America, 
75  N.  Y.  647,  where  it  is  said:  "It 
certainly  is  not  a  general  rule  of  law 
that  a  person  can  be  deprived  of  his. 
property  by  an  unauthorized  trans- 
fer thereof ,  simply  because  he  ha? 
not  exercised  ordinary  care  to  pre^ 
vent  such  transfer.  I  may  careless- 
ly intrust  a  dishonest  person  with 
my  personal  prop^ty,  and  thus  put 
it  in  his  power  to  sell  it ;  and  yet  it 
has  never  been  held  that,  in  such 
case,  my  carelessness  will  deprive 
me  of  the  right  to  reclaim  my  prop- 
erty,  the  person  thus  intrusted  hav- 
ing neither  the  real  nor  apparent 
power  to  sell  it.  I  may  place  my  un- 
indorsed  bills  in  the  hands  of  an 
agent,  and  thus  place  it  in  his  power 
to  forge  an  indorsement  ;^  and  yet  the 
indorsement  would  not  bind  me.  The 
principle  that  when  one  of  two  per- 
sons, equally  innocent,  must  suffer  a 
loss  by  the  act  of  a  third  person,  he 
shall  bear  the  loss  who  placed  it  in 
the  power  of  such  third  person  to 
perpetrate  'the  act,  does  not  apply 
to  such  cases.  Where  it  is  said  in 
the  books  that  one  is  estopped  by  his 
negligence  as  to  the  acts  of  another, 
who  has  assumed  to  aqt  for  him  or 
to  deal  in  his  property,  the  negli- 
gence meant  is  that  of  permitting 
such  other  person  to  clotiie  himself 
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or  to  be  clothed  with  apparent  au- 
thority to  act,  and  then  the  person 
who  has  been  induced  to  rely  and 
act  upon  the  appearances  can  invoke 
the  estoppel." 

There  was  nothing  in  appellant's 
conduct  to  suggest  that  she  author- 
ized Miller  to  indorse  her  checks, 
and  we  see  no  reason  for  applying 
the  doctrine  of  estoppel. 

There  is  no  controversy  regarding 
the  facts  in  this  case,  and,  since  ap- 
pellee did  not  demand  a  jury  trial  at 
the  time  it  entered  its  appearance, 
nothing  remains  to  be  done,  as  we 
view  the  law  in  this  case,  except  to 
enter  judgment  for  appellant  for 
$461.85,  and  interest  at  5  per  cent 
on  the  same  from  June  9,  1915. 

The  judgments  of  the  Appellate 


Court  and  of  the  Municipal  Court 
are  reversed,  and  judgment  is  en- 
tered here  against  the  Mercantile 
Trust  &  Savings  Bank,  a  corpora- 
tion, appellee,  for  $588.86  in  favor 
of  Olga  A.  Crahe,  appellant.  Costs 
in  all  courts  will  be  taxed  against 
appellee. 
Reversed,  with  judgment  here. 

NOTE. 

The  general  question  of  the  author- 
ity of  an  agent  to  indorse  commercial 
paper  is  discussed  in  the  note,  post, 
111.  The  decision  in  the  reported 
case  (Crahe  v.  Mesicantile  Trust  & 
Say.  Bank,  ante,  92)  is  in  accord 
with  the  great  weight  of  authority  as 
shown  in  that  note. 


CHAMBERLIN  METAL  WEATHERSTRIP  COMPANY 

v. 

BANK  OF  PLEASANTON,  Appt. 

Kanaas  Supreme  Court  ^"J^tne  Q,  1920, 

(107  Kan.  79,  190  Pac.  742.) 

Bank  —  payment  of  check  to  agent  —  right  of  principal. 

A  corporation  of  Michigan  sent  its  agent  to  Kansas  to  contract  for  and 
supply  weatherstrips  to  such  customers  as  he  could  induce  to  purchase 
them.  The  form  of  contract  furnished  to  and  used  by  him  provided  for 
payment  in  cash  on  completion  of  the  work.  On  completing  a  contract 
with  one  customer,  she  gave  him  a  check  on  a  local  bank  whose  cashier 
knew  he  had  been  in  the  vicinity  for  some  time  filling  similar  contracts. 
The  agent  indorsed  the  check,  "Chamberlin  Metal  Weatherstrip  Co.  by 
Sprague  T.  Haskell,  Agent/'  and  the  bank  paid  it  to  the  agent,  who  ab- 
sconded with  the  proceeds.  Held,  that  the  principal  cannot  compel  the 
bank  to  pay  to  it  the  amount  of  the  check  thus  indorsed  and  collected  by 
its  agent. 

[See  note  on  this  question  beginning  on  page  111.] 

Headnote  by  West,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Linn 
Connty  (Gates,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  on  a  check  cashed  by  defendant  for  plaintiff's 
agent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  A.  Hall,  for  appellant :  that  cash  transaction  related  back  to 

When   Haskell   received    the    cash     the  contract  and  was  the  equivalent  of 
from  the  bank  upon  Mrs.  Ellis's  check,     the  receipt  of  cash  from  Mrs.  Ellis. 
12  A.L.R.— 7. 
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Mechem,  Agency,  4th  ed.  §  381; 
Adams  v.  Fraser,  27  C.  C.  A.  108,  49 
U.  S.  App.  481,  82  Fed.  211. 

Haskell  brought  his  gQods  to  de- 
fendant and  tried  to  sell  to  it,  thus 
giving  it  notice  of  his  apparent  scope 
of  authority. 

Mechem,  Agency.  4th  ed.  §  338; 
Bailey  v.  Pardnidge,  134  111.  188,  27 
N.  E.  89,  35  111.  App.  121;  Beckwith  v. 
Reid,  4  Ohio  Dec.  Reprint,  436 ;  31  Cyc. 
1358,  note  48;  Jackson  v.  National 
Bank,  92  Tenn.  154,  18  L.R.A.  666,  36 
Am.  St.  Rep.  81,  20  S.  W.  802 ;  Wheeler 
V.  McGuire,  86  Ala.  398,  2  L.R.A.  808, 
5  So.  190 ;  Rathbun  v.  Snow,  123  N.  Y. 
343, 10  L.R.A.  355,  25  N.  E.  379. 

The  cashing  of  this  check  by  Hask- 
ell was  a  mere  incident  to  the  author- 
ity placed  in  him  by  his  principal  to 
receive  cash. 

Hodgson  V.  Barrett,  33  Ohio  St. 
63,  31  Am.  Rep.  527;  Hunter  v.  Wet- 
sell,  84  N.  Y.  549,  38  Am.  Rep.  544; 
Harbach  v.  Colvin,  73  Iowa,  638,  35  N. 
W.  664. 

There  was  no  privity  between  the 
bank  and  plaintiff. 

Louisville  &  N.  R.  Co.  v.  Citizens  & 
P.  Nat.  Bank,  74  Fla.  385,  L.R.A.1918C, 
613,  77  So.  104;  Ballard  v.  Home  Nat. 
Bank,  91  Kan.  91,  L.R.A.1916C,  161, 
136  Pac.  935. 

Mr.  Charles  F.'  Trinkle,  for  appel- 
lee: 

The  burden  was  upon  the  defendant 
to  prove  that  Haskell  had  the  author- 
ity to  indorse  the  check. 

31  Cyc.  1644,  1645. 

The  statement  of  the  agent  is  in- 
competent to  prove  the  fact  of  agency, 
or  its  scope. 

National  Fence-Mach.  Co.  v.  High- 
leyman,  71  Kan.  348,  80  Pac.  568. 

Neither  the  acts  nor  the  declara- 
tions of  the  agent  can  be  shown  to 
prove  agency. 

Fourth  Nat.  Bank  v.  Frost,  70  Kan. 
484,  78  Pac.  825 ;  Richards  v.  Newstif t- 
er,  70  Kan.  351,  78  Pac.  .824;  Goodyear 
V.  Williams,  73  Kan.  192,  85  Pac.  300 ; 
Hornick  v.  Union  P.  R.  Co.  85  Kan.  569, 
38  L.R.A.(N.S.)  826,  118  Pac.  60,  Ann. 
Cas.  1913A,  208;  T.  M.  Sinclair  &  Co. 
V.  GoodeU,  93  111.  App.  592. 

The  plaintiff  was  not  estopped  from 
denying  to  Haskell  authority  to  in- 
dorse checks,  from  the  fact  that  he 
had  indorsed  and  cashed  the  checks 
of  Hall  and  the  school  board,  or  be- 
cause it  had  intrusted  Haskell  with 
possession  of  the  weatherstrips. 

Palmer  Oil  &  Gas  Co.  v.  Blodgett,  60 


Kan.  717,  57  Pac.  947;  McAdow  v. 
Kansas  City  Western  R.  Co.  100  Kan. 
309,  L.R.A.1917E,  539,  164  Pac. 177. 

Haskell  had  no  authority  to  indorse 
the  check. 

Hope  Vacuum  Cleaner  Co.  v.  Com- 
mercial Nat.  Bank,  101  Kan.  727,  168 
Pac.  870. 

West,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  appeals  from  a 
judgment  holding  it  liable  for  the 
amount  of  a  check  cashed  by  it. 

The  plaintiff  sent  its  agent, 
Sprague  T.  Haskell,  out  to  sell 
weatherstrips,  and  authorized  him 
to  contract  with  Mrs.  S.  J.  Ellis  to 
supply  strips  for  thirty-six  open- 
ings. The  contract  closed  with  the 
following  words : 

Terms:  Unless  specially  written 
herein,  are  cash  on  completion  of 
work. 

Respectfully    submitted    July    1, 
1912.    In  duplicate. 
Chamberlin  Metal  Weatherstrip  Co., 
by  Sprague  T.  Haskell. 

Haskell,  who  took  several  other 
orders  in  the  vicinity,  filled  this  for 
Mrs.  Ellis  and  received  her  check 
for  $134  on  the  defendant  bank,  re- 
ceipting therefor  in  the  following 
words  on  the  back  of  the  contract : 

July  16,  1912. 
Received  of  Mrs.  S.  J.  Ellis  check 
for  $134  in  full  of  this  contract. 
Chamberlin  Metal  W.  S.  Co., 
by  Sprague  T.  Haskell. 

The  collection  manager  of  the 
company  testified  that  Haskell  was 
not  authorized  to  collect  any  money 
from  Mrs.  Ellis  for  him,  or  to  sign 
or  indorse  any  checks  for  the  com- 
pany, or  ever  permitted  to  do  so.  It 
seems  that  the  money  never 
reached  the  company.  The  secre- 
tary and  treasurer  testifi^  that  he 
never  authorized  Haskell  to  collect 
money  from  customers,  and  that  he 
never  had  any  authority  to  take 
money  from  Mrs.  Ellis.  It  was 
agreed  that  Mrs.  Ellis  gave  the 
check  to  Haskell,  who  indorsed  it, 
"Chamberlin  Metal  Weatherstrip 
Co.,  by  Sprague  T.  Haskell,"  and 
presented  it  to  the  bank  and  re- 
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ceived  payment.  The  company 
wrote  to  the  bank's  attorney  that  a 
review  of  -the  correspondence  failed 
to  show  that  Haskell  had  any  au- 
thority to  collect  accounts ;  "the  con- 
tract also  states  that  remittances  be 
sent  direct  to  either  the  St.  Louis 
oflSee  or  Detroit  office.''  Later  he 
wrote  that  he  took  it  for  granted 
that  the  Ellis  contract  was  on  the 
form  containing  this  clause.  As  a 
matter  of  fact,  the  contract  con- 
tained no  such  clause  whatever. 

The  cashier  of  the  defendant  bank 
testified  that  Haskell  came  in  and 
talked  to  him  about  various  jobs  he 
was  doing  in  the  vicinity;  that  he 
was  around  there  about  sixty  days, 
and  that  he  (the  cashier)  knew  of 
no  one  else  connected  with  the  com- 
pany. There  was  testimony  of  other 
witnesses  to  the  effect  that  Haskell 
was  the  only  man  in  the  neighbor- 
hood doing  business  for  the  com- 
pany. 

lie  theory  of  the  plaintiff  is  that 
Haskell  had  no  authority  to  indorse 
the  check,  and  therefore  the  bank 
paid  it  to  him  at  its  peril  and  must 
pay  it  over  again.  It  is  plain  that 
Haskell  was  the  agent  for  the  com- 
pany, and  the  only  one  in  the  vicin- 
ity of  Pleasanton  who  had  any  con- 
nection with  the  company  and  was 
acting  on  its  behalf  in  contracting 
for  weatherstrips ;  that  the  contract 
with  Mrs.  Ellis  specifically  provided 
for  cash  payment  upon  completion  of 
the  work,  and  bore  no  sort  of  indica- 
tion tiiat  such  payment  could  be  made 
to  anyone  other  than  Haskell,  or  at 
any  place  except  Pleasanton.  It  is 
equally  clear' that  had  Haskell  collect- 
ed the  cash  from  Mrs.  Ellis,  and  ab- 
sconded with  it,  the  company  could 
not  look  to  her  for  payment  over 
again.  So  the  one  question  is  wheth- 
er or  not  the  Weatherstrip  Company 
can  send  an  agent  into  a  neighbor- 
hood with  material,  and  authorize 
him  to  contract  for  and  to  carry  out 
contracts  for  weatherstrips,  pay- 
ment to  be  made  in  cash  upon  com- 
pletion of  the  work,  and  then,  when 
he  takes  a  check  instead  of  cash,  and 
indorses  it  as  in  this  case,  the  bank 
whose  cashier  knows  that  he  has  been 


'  doing  this  sort  of  work  for  the  com- 
pany for  several  weeks,  and  which 
honors  the  check,  must  lose  rather 
than  the  company  whose  agent  has 
failed  to  remit.  There  is  certainly 
nothing  in  the  elements  of  justice 
and  fair  dealing  to  lend  support  to 
the  plaintiff's  contention,  and  unless 
some  settled  rule  of  law  places  the 
loss  on  the  bank,  it  should  fall  on 
the  company  whose  agent  seems  to 
have  played  it  false,  and  not  on  the 
innocent  party  whose  check  was  the 
mere  instrument  or  conduit  by  and 
through  which  Mrs.  Ellis  paid  for 
the  work  on  its  completion. 
When   the   case   was   first  here 

•  (Chamberlain  Metal  Weatherstrip 
Co.  V.  Bank  of  Pleasanton,  98  Kan. 
611, 160  Pac.  1138),  it  was  on  an  ob- 
jection to  testimony  under  the  peti- 
tion which  alleged  that  Haskell  had 
no  authority  to  indorse  the  check 
and  that  the  indorsement  was  a  for- 
gery, and  that  he  had  no  authority 
to  make  collection  on  the  plaintiff's 
account.  The  bank  demurred,  and 
after  its  demurrer  was  overruled  it 
answered  by  general  denial.  After 
the  opening  statements  of  counsel  in 
harmony  with  the  pleadings,  an  ob- 
jection to  the  introduction  of  testi- 
mony was  sustained.  The  general 
rules  of  the  law  merchant  set  forth 
in  that  opinion  are  correct,  but,  as 
already  indicated,  they  do  not  solve 
the  problem  now  presented. 

This  time  in  the  court  below  an 
agreed  statement  of  facts  was  of- 
fered in  evidence  which  covered 
nothing  necessary  to  be  noticed  now. 
The  company  relies  on  Hope 
Vacuum  Cleaner  Co.  v.  Commercial 
Nat.  Bank,  101  Kan.  726,  168  Pac. 
870,  as  decisive  of  this  case.  But 
there  we  read:  **It  is  said  that 
Berryhin  was  held  out  as  the  plain- 
tiff's agent,  and  that  authority  to  in- 
dorse the  plaintiff's  name  on  the 
check  should  be  implied.  The  evi- 
dence was  that  Berryhill  installed  a 
vacuum  cleaner  in  the  home  of  C.  E. 
Roth — made  the  contract,  did  the 
work,  and  collected  the  price — and 
the  defendant  knew  these  facts. 
The  evidence  further  disclosed,  how- 
ever, that  Berryhill  had  made  a  con- 
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tract  in  his  own  name  to  sell  Roth  a 
vacuum  cleaner  not  manufactured 
by  the  plaintiff.  The  plaintiff  had  a 
machine  which  had  been  used  for 
purposes  of  demonstration.  The 
plaintiff  sold  this  machine  at  a  dis- 
count to  Berryhill,  who  used  it  to  fill 
his  contract  with  Roth.  Consequent- 
ly Berryhill  did  not  act  for  the  plain- 
tiff in  any  capacity  in  the  Roth 
transaction."    p.  727. 

True,  it  was  further  said  that, 
even  if  Berryhill  had  the  authority 
to  install  and  take  checks  for  the 
price,  the  authority  to  indorse  could 
not  be  implied;  reference  being 
made  to  2  C.  J.  636.  In  this  text  it  is 
said  that  the  most  comprehensive 
grant  in  general  terms  of  power  to 
an  agent  does  not  include  authority 
to  indorse  commercial  paper,  "unless 
the  exercise  of  such  power  is  so 
necessary  to  the  accomplishment  of 
the  agency  that  such  intent  of  the 
principal  must  be  presumed  in  order 
to  make  the  power  effectual."  Also, 
that  mere  authority  to  receive  nego- 
tiable paper  carries  with  it  no  power 
to  indorse,  "as  the  receipt  of  the 
paper  acc6mplishes  the  purpose  of 
the  agency,  and  hence  exhausts  the 
power.     .     .     ."  pp.  637,  638. 

Following  this  the  author  saysi 
"Much  must  depend  upon  the  posi- 
tion of  the  agent  and  the  circum- 
stances of  the  case,  and  the  agent's 
authority  to  execute  or  indorse  com- 
mercial paper  will  be  presumed 
whenever  such  power  is  reasonably 
necessary  to  effectuate  the  main  ob- 
ject of  the  agency."    p.  638. 

This  is  not  a  case  involving  the 
mere  question  of  an  agent's  author- 
ity to  indorse  commercial  paper  for 
his  principal,  because  the  agent's 
power  would  ordinarily  include  no 
such  authority.  But  here  the  com- 
pany sent  its  man  out  to  a  distant 
state  with  full  authority  to  contract 
for  weatherstrips,  to  furnish  the 
material,  and  do  the  work,  or  to  use 
the  material  and  do  the  work,  and 
sent  him  with  a  contract  which  ex- 
pressly provided  for  cash  payment 
upon  completion  of  the  work.  It 
was  not  the  duty  of  Mrs.  Ellis  to  ad- 
dress a  letter  to  the  company's  home 


office  to  know  where  it  desired  her  to 
make  this  payment.  The  only  way 
she  knew  the  company  was  through 
its  agent  contracting  to  do  what  she 
had  contracted  to  have  done.  Cer- 
tainly, on  completion  of  the  work, 
had  she  refused  to  pay  him  cash,  he 
could  have  treated  such  refusal  as  a 
.determination  to  breach  the  contract 
she  had  made.  On  the  contrary,  had 
she  promptly  paid  him  the  caah, 
there  could  be  no  question  that  her 
relations  with  the  company  had 
thereby  ended.  For  all  practical 
plurposes,  in  the  vicinity  of  Pleasan- 
ton,  Haskell  was  the  company.  Now, 
instead  of  handing  him  the  cash  as 
she  might  have  done,  and  which  he 
might  have  received  and  thereby 
bound  his  company,  she  handed  this 
agent  her  check — an  order  to  pay 
some  of  her  money  deposited  there — 
on  the  local  bank,  where  he  had  fre- 
quently called,  and  where  it  was 
known  he  was  handling  this  business 
in  that  vicinity.  By  simply  taking 
the  check  to  the  bank  and  receiving 
cash  on  it  he  was  in  fact  receiving 
"cash  on  completion  of  the  work" 
the  indorsement  being  a  mere  in- 
cident to  and  instrument  for  com- 
pleting this  simple  operation. 

The  bank  was  fully  justified  in 
assuming  that  a  reputable  company 
would  not  clothe  its  agent  with  au- 
thority to  go  to  a  state  far  distant 
from  its  residence,  to  procure  cus- 
tomers to  sign  a  formal  contract 
authorizing  him  to  use  the  material 
belonging  to  it  and  do  the  work 
agreed  upon,  to  be  paid  for  in  cash 
on  completion,  without  expecting 
him  to  collect  such  cash,  in  the  ab- 
sence of  any  agreement  or  restric- 
tion as  to  its  payment  to  any  other 
person  or  at  any  other  place.  The 
mere  use  of  the  check  as  a  ready 
means  of  collecting  cash  is  so  inci- 
dental and  so  natural  that  for  the 
bank  to  have  refused  payment  would 
have  amounted  to  an  imputation 
upon  the  commercial  sanity  or  hon- 
esty of  the  concern  which  sent  out 
its  agent  thus  clothed. 

This  doctrine  suggests  no  new  rule 
of  law.  In  Hodgson  v.  Barrett,  33 
Ohio  St.  63,  31  Am.  Rep,  527,  it  was 
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held:  ''Where  payment  is  made  by  a 
check,  drawn  by  the  purchaser  on 
his  banker,  this  is  a  mere  mode  ot 
making  a  cash  payment,  and  not  the 
acceptance  of  a  security."    Syl.  If  3. 

In  National  Bank  v.  Old  Town 
Bank,  50  C.  C.  A.  443,  112  Fed.  726, 
the  legatees  and  distributees  of  an 
estate  employed  a  Chicago  lawyer  to 
represent  them  in  the  administra- 
tion and  settlement  and  to  receive 
the  amounts  coming  to  them  as  dis« 
tributees.  He  retained  a  law  ifirm  to 
assist  him,  and  the  executors  paid  to 
this  firm  certain  specified  legacies, 
which  were  remitted  to  this  em- 
ployee and  by  him  paid  to  the  per- 
sons entitled.  Later  he  procured  re- 
ceipts and  forwarded  them  to  the 
firm,  who  delivered  them  to  the  ex- 
ecutors. The  firm  deducted  the  total 
amounts  of  the  fee  charged,  drew 
their  checks  to  the  employee  for  his 
portion,  and  drew  checks  for  amounts 
due  certain  distributees,  payable  to 
their  order,  and  forwarded  such 
checks  to  the  employee,  who  in- 
dorsed them  in  the  name  of  his  cli- 
ent as  attorney  and  deposited  them 
in  the  bank  to  his  credit.  The  bank 
forwarded  them  for  collection  to  the 
defendant,  which  collected  through 
the  clearing  house,  and  subsequently 
trouble  arose  between  the  parties, 
involving  the  effect  of  this  indorse- 
ment. It  was  held  by  the  circuit 
court  of  appeals  of  the  seventh  cir- 
cuit that  the  attorney,  being  respon- 
sible to  his  clients  for  the  money  col- 
lected, and  being  the  only  person  au- 
thorized by  them  to  receive,  had 
power  as  attorney  to  indorse  the 
checks  for  collection,  and  to  collect 
them.  In  the  opinion  the  court  said, 
quoting  from  Mr.  Mechem:  "Au- 
thority to  do  a  given  act  carries  with 
it  an  implied  authority  to  do  those 
things  which  are  necessary  in  order 
to  accomplish  the  main  end,  and 
what  is  necessary  must  be  deter- 
mined in  many  cases  by  reference  to 
the  particular  facts."  50  C.  C.  A. 
445. 

Sprague  v.  GUlett,  9  Met.  91,  in- 
volved this  question:  The  joint 
owners  of  part  of  a  vessel  authorized 
another  owner  to  purchase  their  pro- 
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portion  of  the  output  for  the  vessel, 
but  did  not  furnish  him  with  funds. 
He  bought  on  credit  of  six  months, 
and  gave  a  note  as  agent  of  these 
joint  owners,  who,  not  knowing  that 
he  had  purchased  on  credit,  paid  him 
the  amount  of  the  purchase.  The 
seller  sued  the  joint  owners,  and 
was  held  entitled  to  recover.  In  the 
opinion  it  was  said:  "That  he  was 
not  in  terms  expressly  so  authorized 
is  admitted;  but  he  was  authorized 
to  make  the  purchase,  and  no  funds 
were  advanced  to  him,  to  enable  him 
to  purchase  for  cash.  This,  by  im- 
plication, unquestionably  author- 
ized him  to  make  the  purchase  on 
the  defendants'  credit.  When  an 
agent  is  authorized  to  do  an  act  for 
his  employer,  all  the  means  neces- 
sary for  the  accomplishment  of  the 
act  are  impliedly  included  in  the  au- 
thority, unless  the  agent  be  in  some 
particular  expressly  restricted."  9 
Met.  92. 

The  supreme  court  of  Virginia  in 
Whitten  v.  Bank  of  Fincastle,  100 
Va.  546,  42  S.  E.  309,  held  that  "the 
power  to  make  or  indorse  negotiable 
instruments  may  be  implied  as  a 
necessary  incident  of  powers  ex- 
pressly conferred.  Where  an  entire 
business  is  placed  under  the  man- 
agement of  an  agent,  the  authority 
of  the  agent  is  presumed  to  be  com- 
mensurate with  the  necessities  of 
the  situation.  He  has  implied  au- 
thority to  do  whatever  is  ordinarily 
incident  to  the  conduct  of  such  busi- 
ness, whatever  is  necessary  to  the 
efficient  execution  of  the  duties,  or 
whatever  is  customary  in  a  particu- 
lar trade.''    Syl.  3  of  100  Va. 

One  of  the  executors  of  an  estate 
had  been  given  a  power  of  attorney 
by  his  mother,  clothing  him  with  au- 
thority "for  the  transaction  general- 
ly and  particularly  of  all  my  busi- 
ness." Acting  under  this  he  exe- 
cuted the  promissory  note  sued  on, 
which  was  presented  to  the  defend- 
ant bank  and  by  it  discounted,  and 
the  proceeds  passed  to  the  credit  of 
the  mother.  The  lower  court  held 
the  estate  of  the  executor  liable,  and 
this  ruling  was  reversed  by  the  su- 
preme court,  which  remanded  the 
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cause,  saying:  "The  court  should 
then  inquire  more  particularly  into 
the  circumstances  attending  the  exe- 
cution of  the  note  in  question,  and 
the  disposition  that  was  made  of  its 
proceeds.  If  it  was  passed  to  the 
credit  of  M.  M.  Godwin,  and  used  in 
the  purchase  of  any  part  of  the  es- 
tates in  her  possession  at  the  time 
of  her  death,  it  is  but  proper  that 
the  banks  should  be  allowed  to  ap- 
propriate to  its  debt  whatever  was 
purchased  with  its  proceeds.  In- 
quiry should  also  be  made  into  the 
power  of  James  Godwin  to  bind  the 
estate  of  M.  M.  Godwin  by  a  nego- 
tiable note.  The  power  to  make  or 
indorse  negotiable  insti*uments  may 
be  implied  as  a  necessary  incident  of 
powers  expressly  conferred."  100 
Va.  550. 

This  decision  was  approved  and 
followed  by  the  supreme  court  of 
New  York  in  Porges  v.  United  States 
Mortg.  &  T.  Co.  135  App.  Div.  484, 
120  N.  Y.  Supp.  487,  holding  that 
^'under  a  power  of  attorney  to  sell  or 
dispose  of  certain  property,  to  ac- 
cept in  payment  cash  or  other  prop- 
erty, to  sell  the  property  so  received, 
and  with  the  proceeds  pay  off  en- 
cumbrances, the  agent  could  convert 
a  check  received  for  the  property 
into  cash  by  the  indorsement  there- 
of, though  the  check  was  made  pay- 
able to  the  principal."  Syl.  2  of  120 
N.  Y.  Supp. 

In  the  opinion  it  was  said:  "It  is 
true  that  the  power  did  not  in  ex- 
press terms  authorize  Hoyt  to  in- 
dorse checks  drawn  to  plaintiff's  or- 
der, but  this  we  think  was  necessari- 


ly involved.  .  .  .  The  check  was 
simply  a  token  representing  cash. 
Hoyt  had  authority  to  use  the  cash 
derived  from  the  transaction,  and 
we  think  had  likewise  authority  to 
convert  the  check  into  cash,  which 
was  the  practical  effect  of  deposit- 
ing it."    135  App.  Div.  487. 

It  is  not  intended  to  impair  in  the 
least  the  strength  of  the  rule  that 
a  bank  must  know  at  its  peril  that 
the  one  to  whom  it  pays  indorsed 
checks    had    authority   to   indorse 
them.    3  R.  C.  L.  542,  §  171.    It  is 
meant  only  that  the  bank  in  this 
case  had  sufficient  reason  to  regard 
the  agent  as  duly 
authorized,  and  that  of^hecST  t^** 
the  authority  with  ;5r"*;z?i«'**  •* 
which  his  employer 
had  actually  clothed  him  carried  the 
authority  to  collect  cash  and  the  im- 
plied authority  to  do  so  by  means  of 
the  check  which  he  received  for  his 
company. 

The  judgment  is  reversed  and  the 
cause  is  remanded,  with  directions  to 
enter  judgment  for  the  defendant. 

HOTE. 

The  general  question  of  the  author- 
ity of  an  agent  to  indorse  commercial 
paper  is  discussed  in  the  note,  post, 
111.  The  decision  in  the  reported  case 
(Ghahberlin  Metal  Weatherstrip 
Co.  V.  Bank  of  Pleasanton,  ante, 
97)  is  contrary  to  the  decided  weight 
of  authority,  as  shown  in  subd.  III.  b, 
thereof.  The  court,  however,  makes 
some  distinctions  that  argue  in  favor 
of  its  conclusion. 
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Principal  and  agent  —  authority  to  collect  —  power  to  indorse  paper. 

1.  An  agent's  authority  to  collect  rent  does  not  imply  authority  to  indorse 
negotiable  paper  received  in  pa3rment  thereof. 
[See  note  on  this  question  beginning  on  page  111.] 
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—  implication  of  pow^r. 

2.  Autkorily  of  an  agent  to  indorse 
negotiable  paper  will  not  be  lightly 
presumed  or  implied. 

[See  21  R.  C.  L.  870.] 

-^  facts  showing  authwrity^to  indorse. 

3.  Power  of  a  collection  agent  to  in- 
dorse checks  payable  to  the  order  of 
his  principal  for  collection  and  trans- 
mission is  shown  by  the  fact»  that  he 
was  a  general  agent  for  caring  for 
the  properly  and  collection  of  the  rent, 
and  for  a  long  period  of  time  trans- 
mitted the  collected  rent  by  his  per- 
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sonal  checks  on  his  individual  bank  ac- 
count, since  the  principal  will  be 
charged  with  notice  that  to  secure  that 
result  he  must  have  indorsed  rent 
checks  for  deposit. 

—  test  of  authority. 

4.  The  test  for  determining  whether 
or  not  an  agent  for  collection  has  au- 
thority to  indorse  checks  payable  to 
his  principal's  order  is.  Can  he  per- 
form the  duties  of  his  agency  without 
the  exercise  of  such  authority? 

[See  21  R.  C.  L.  870,  871.] 


(Melvin,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Alameda 
County  (Donahue,  J.)  in  favor  of  defendant  bank  in  an  action  brought  to 
recover  an  amount  paid  by  it  upon  checks  drawn  in  favor  of  plaintiff  by 
a  third  party  upon  such  bank.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ostrander,  Clark,  &  Carey     negotiable  paper  is  a  very  respon- 


for  appellant. 

Messrs.  Gibson  &  Woolner  and  Hen- 
shaw,  Black,  &  Goldberg  for  respond- 
ent. ^ 

Wilbur,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the 
Arcade  Really  Company  against  the 
defendant  bank  to  recover  $2,650 
paid  by  defendant  upon  checks 
drawn  in  favor  of  the  Arcade  Realty 
Company  by  C.  W.  Phillips  upon  the 
defendant  bank.  Phillips  assigned 
his  claims  thereon  against  the  bank 
to  the  plaintiff.  The  question  in- 
volved in  the  case  is  the  authority 
of  one  A.  W.  Clement  to  indorse  such 
checks  on  behalf  of  the  plaintiff. 
Judgment  was  rendered  in  favor  of 
the  defendant,  upholding  the  author- 
ity of  Gement  to  make  such  indorse- 
ments, and  plaintiff  appeals.  Clem- 
ent was  the  appellant's  agent  for  the 
collection  of  the  rents  from  its  ten- 
ants in  appellant's 
business  block  in 
Oakland.  Appellant 
relies  upon  tiie  well- 
settled  rule  that  au- 
thority to  collect  does  not  imply 
authority  to  indorse  negotiable  pa- 
per received  in  pajnment,  and  upon 
"the  further  well-established  rule  that 
the  authority  of  an  agent  to  indorse 


PrtBctpal  and 
acent— nnthority 
to  collect— 
IMiwer  to  In- 
dorse paper. 


sible     power,     not 

lightly   to   be   pre-  pi^Si!*****'"  •' 

sumed  or  implied. 
There  is  no  doubt  as  to  the  correct- 
ness of  these  rules.  See  Dan.  Neg. 
Inst,  6th  ed.  §S  292-294,  296;  Ham- 
ilton Nat.  Bank  v.  Nye,  37  Ind.  "App. 
464,  117  Am.  St.  Rep.  333,  77  N.  E. 
295;  Lonier  v.  Ann  Arbor  Sav. 
Bank,  162  Mich.  541, 127  N.  W.  685 ; 
National  Fence-Mach.  Co.  v.  High- 
leyman,  71  Kan.  347.  80  Pac.  568; 
Jackson  v.  National  Bank,  92  Tenn. 
154,  18  L.R.A.  663,  36  Am.  St.  Rep. 
81,  20  S.  W.  802;  Tiedeman,  Com. 
Paper,  §  77 ;  Jackson  Paper  Mfg.  Co. 
V.  Commercial  Nat.  Bank,  199  111. 
151,  59  L.R.A.  657,  93  Am.  St.  Rep. 
113,  65  N.  E.  136.  As  these  rules 
are  conceded  to  be  correct,  and  as 
there  is  no  evidence  of  an  express 
authorization  to  Clement  to  indorse 
these  checks,  it  will  be  necessary  to 
state  the  facts  more  in  detail  for  the 
purpose  of  disclosing  the  scope  of 
Clement's  agency.  It  will  appear 
therefrom  that  the  agent  was  given 
and  exercised  far  more  power  than 
a  mere  collector.  Clement  as  the 
agent  of  appellant,  for  some  years, 
had  collected  the  rents  from  the  ten- 
ants of  appellant's  building,  had  de- 
posited the  moneys  or  checks  re- 
ceived in  his  own  bank  account,  to 
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his  personal  credit,  and  had  remitted 
such  rentals  to  appellant  in  San 
Francisco,  by  a  check  drawn  against 
such  personal  account.  The  rents  of 
the  Hotel  Arcade,  however,  were 
paid  by  Phillips  direct  to  appellant 
by  his  personal  check  until  Febru- 
ary, 1912.  Phillips's  rental  was 
$1,000  ^monthly  under  a  ten-year 
lease.  Phillips,  however,  failed  to 
pay  promptly  under  this  arrange- 
ment, and  in  order  to  facilitate  col- 
lection the  appellant  directed  Clem- 
ent to  collect  such  rentals.  Begin- 
ning February  26,  1912,  Clement 
collected  a  check  in  favor  of  the  Ar- 
cade Realty  Company,  and  mailed 
the  same  to  appellant.  Thereafter 
Clement  collected  the  sixty-four 
checks  in  issue  at  intervals  until 
May  29,  1913.  Each  check  was  in- 
dorsed by  him  as  follows :  "Arcade 
Realty  Company,  by  A.  W.  Clement, 
Agent,  A.  W.  Clement," — and  de- 
posited in  his  personal  account, 
either  in  the  Union  Savings  Bank  of 
Oakland  or  the  Oakland  Bank  of 
Savings,  Oakland.  The  checks  were 
paid  by  the  respondent,  the  drawee 
bank,  in  due  course,  through  the 
clearing  house.  Clement  remitted 
these  rents  and  others  collected  by 
him  for  rent  by  his  personal  check  as 
formerly,  together  with  his  accounts 
of  rentals  collected.  In  June,  1913, 
appellant  discovered  that  Clement 
had  remitted  $2,650,  the  amount  in- 
volved here,  less  than  he  had  col- 
lected up  to  that  date.  Nevertheless 
the  appellant  did  nothing  more  about 
the  matter  than  to  instruct  Clement 
thereafter  to  remit  the  Phillips 
checks  direct  to  it,  a  direction  which 
Clement  carried  out.  On  Clement's 
death  about  seven  months  later,  the 
appellant  discovered  that  Clement, 
during  the  period  when  he  was  de- 
positing the  Phillips  rent  to  his  ac- 
count, had  been  making  the  indorse- 
ments in  question,  for  such  purpose. 
In  addition  to  Clement's  authority  to 
collect  rents,  the  correspondence 
shows  that  he  was  authorized  to  act 
as  the  general  agent  of  the  appellant 
for  leasing,  care,  and  repair  of  the 
building.  It  should  be  observed  that 
we  are  not  dealing  with  a  general 


authority  to  indorse  negotiable 
paper,  but  rather  with  the  power 
necessary  to  deposit  checks  on  local 
banks  in  another  local  bank,  for  col- 
lection through  the  clearing  house, 
for  the  purpose  of  transmitting  the 
proceeds  to  the  principal  in  a  near- 
by city.  The  appellant,  on  receiving 
from  month  to  month  the  personal 
check  of  its  agent  in  satisfaction  of 
rentals  collected,  must  have  been 
aware  of  the  fact  that  Clement  was 
depositing  all  rents  in  his  own  per- 
sonal account,  and  thus  by  implica- 
tion must  have  ap-  _,^,,  .bowi«ir 
proved  such  deposit,  authoritj  to 
The  conclusion  can-  *»*«"•• 
not  be  escaped  in  this  case  that  the 
authority  of  the  agent  included  the 
power  to  deposit  money  or  paper 
collected  to  his  own  account.  That 
is  exactly  what  was  done  with  the 
checks  here  in  question.  They  were 
deposited  to  his  own  account,  and 
the  indorsements  were  made  solely 
for  the  purpose  of  accomplishing 
such  deposit.  It  may  well  be  that 
indorsements  for  any  purpose  would 
have  been  unauthorized.  But  when 
the  principal  permitted  its  agent  to 
deposit  the  collections  to  his  per- 
sonal account,  to  be  transmitted  by 
his  personal  check,  it  is  a  fair,  if  not 
in  fact  a  necessary,  inference  that 
he  had  the  authority  to  make  such 
indorsements  as  were  necessary  to 
do  this.  Rents  in  large  amounts  are 
not  habitually  paid  in  money,  but  by 
check.  The  principal  could  hardly 
have  assumed  that  such  paper  was 
all  drawn  to  the  order  of  the  agent. 
The  tenants  would  not  naturally  so 
draw  their  checks,  but  to  the  order 
of  the  landlord.  The  appellant,  re- 
ceiving all  its  rentals  by  the  agent's 
personal  check,  cannot  claim  that  it 
did  not  know  that  its  tenants  were 
paying  by  checks  to  its  order.  It 
should  have  presumed  that  they 
were  doing  so  in  some  instances,  at 
least,  and,  this  being  so,  the  appel- 
lant should  have  known  that  the 
agent  was  indorsing  such  checks  for 
deposit.  Furthermore,  it  was  im- 
material to  appellant,  as  long  as  it 
permitted  its  agent  to  deposit  the 
rents  in  his  own  account,  whether 
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the  rents  were  paid  by  check  to  the 
appellant's  order,  as  was  the  case 
with  the  checks  in  question,  or  by 
check  to  the  agent's  order,  where  no 
question  of  indorsement  could  have 
arisen.  In  fact,  checks  tq  the  order 
of  the  agent  would  have  given  him 
a  far  greater  measure  of  control 
over  the  fund  than  checks  to  the 
order  of  the  appellant,  and  yet  the 
appellant  either  permitted  the  latter, 
or  else  assumed  that  the  paper  was 
drawn  to  its  own  order,  and  that  the 
agent  was  indorsing  it  for  deposit. 
The  point  is  that  the  principal  either 
tacitly  or  expressly  authorized  the 
agent  to  deposit  his  collections  to  his 
own  account,  and  the  conversion  by 
Clement,  discovered  in  June,  1913, 
was  not  accomplished  by  the  indorse* 
ments  in  question,  by  which  the 
funds  were  deposited  in  the  agent's 
personal  account,  but  by  the  agent's 
failure  to  remit  from  his  account 
moneys  of  his  principal  which  he 
had  so  deposited  by  authority.  The 
authority  to  indorse  for  deposit  in  a 
local  bank  may  reasonably  be  in- 
ferred in  such  a  case,  where  it  would 
be  wholly  unreasonable  to  infer  au- 
thority to  indorse  for  sale  or  dis- 
count a  foreign  bill  of  exchange. 
There  is  a  most  substantial  differ- 
ence between  the  various  kinds  of 
paper  and  the  various  purposes  of 
indorsement. 

The  test  for  ascertaining  the  ques- 
tion of  the  agent's  authority  to  in- 
dorse negotiable  paper  is  stated  in 
Jackson  Paper  Mfg.  Co.  v.  Commer- 
cial Nat.  Bank,  supra,  to  be  this: 

Can  the  agent  per- 
form the  duties  of 
his  agency  without 
the  exercise  of  such  authority?  "In 
other  words,"  says  the  court,  "the 
power  of  an  agent  to  indorse  com- 
mercial paper  for  his  principal  must 
be  a  necessary  implication  from  an 
express  authority  conferred  upon 
such  agent."  Conceding  the  correct- 
ness of  this  rule,  we  here  have  evi- 
dence justifying  the  conclusion  that 
the  agent  had  authority  to  deposit 
all  rents  collected  by  him  in  his  per- 
sonal account,  for  the  purpose  of  re- 
mitting the  same  to  his  principal  by 


—test  of 
antliorlty. 
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his  personal  check.  This  authority 
carried  with  it  the  power  essential 
to  that  course  of  business,  namely, 
the  indorsement  for  deposit  of 
checks  made  payable  to  Jthe  prin- 
cipal, where  such  were  collected. 
Civ.  Code,  §  2319,  subd.  1.  The  case 
of  Dispatch  Printing  Co.  v.  National 
Bank,  109  Minn.  440,  50  L.R.A. 
(N.S.)  74,  124  N.  W.  286,  cited  by 
appellant,  is  somewhat  similar  in  its 
facts,  but  differs  in  the  essential 
particular  that  in  that  case  the  agent 
was  expressly  directed  by  the  prin- 
cipal not  to  indorse  or  deposit  checks 
payable  to  them,  but  to  remit  them 
direct  to  the  principal. 

The  evidence  amply  justified  the 
finding  of  the  trial  court  that  the 
agent  was  authorized  to  make  the  in- 
dorsements made  by  him  for  the  de- 
posit of  the  checks  to  his  account, 
including  the  checks  in  question. 

The  judgment  is  affirmed. 

We  concur:  Angellotti,  Ch..  J.; 
Lennon,  J.;  Olney,  J.;  Shaw,  J.; 
Lawlor,  J. 

Melvin,  J.,  dissenting: 

I  dissent.  While  there  might  be 
some  force  in  a  contention  that, 
after  the  discovery  of  the  con- 
version of  some  of  the  rents  by 
Clement,  the  plaintiff,  by  retain- 
ing him  as  agent,  would  be  es- 
topped to  object  to  the  method  by 
which  he  obtained  the  money,  I  can- 
not bring  myself  to  approve  of  the 
doctrine  announced  by  the  majority 
of  the  court  that,  when  a  principal 
employs  an  agent  to  collect  and 
transmit  rentals,  he  thereby  clothes 
such  jEigent  with  authority  to  indorse 
checks.  Some  of  the  statements  in 
the  prevailing  opinion  are  so  extraor- 
dinary that,  with  all  due  respects 
to  the  learned  author,  I  must  unwill- 
ingly review  them  and  dissent  from 
them.  For  example,  this  language 
is  used :  "The  appellant,  on  receiv- 
ing from  month  to  month  the  per- 
sonal check  of  its  agent  in  sittisfac* 
tion  of  rentals  collected,  must  have 
been  aware  of  the  fact  that  Clement 
was  depositing  all  rents  in  his  own 
personal  account,  and  thus  by  impli- 
cation must  have  approved  such  de- 
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posit.  The  conclusion  cannot  be 
escaped  in  this  case  that  the  authori- 
ty of  the  agent  included  the  power  to 
deposit  money  or  paper  collected  to 
his  own  account." 

Of  course,  the  principal  supposed 
that  Clement  was  depositing  rents  to 
his  own  credit,  as  he  was  trans- 
mitting tiie  money  by  personal 
check.  That  had  been  the  usual 
course  o£  business ;  but  how  did  such 
a  supposition  bind  the  principal  to 
the  further  and  extraordinary  impli- 
cation that  the  collector  was  clothed 
with  the  high  authority  to  indorse 
his  principal's  name?  There  were 
three  ordinary  methods  by  which  the 
tenant  might  pay  the  agent.  These 
were:  (1)  By  actual  cash;  (2)  by 
check  payable  to  the  agent's  order; 
and  (3)  by  check  payable  to  th3 
landlord's  order.  If  by  either  of  the 
first  two  methods  Clement  had  col- 
lected the  money,  undoubtedly  he 
might  have  deposited  the  cash  or  the 
check  to  his  own  account,  and  any 
subsequent  conversion  of  the  funds 
would  have  caused  loss  to  his  prin- 
cipal. If  by  the  third  method  the 
tenant  had  paid,  under  the  terms  of 
Clement's  agency  as  a  collector,  he 
could  honestly  do  but  one  thing.  He 
could  transmit  the  check  itself  to  the 
payee.  When  he  indorsed  the  first 
check  he  was  guilty  of  a  conversion, 
not  of  money,  but  of  his  principal's 
check.  If  he  had  left  the  country  the 
next  day  can  anyone  question  the 
fact  that  the  Arcade  Realty  Com- 
pany could  have  compelled  the  ten- 
ant to  pay  the  rent?  Or  could  any- 
one doubt  that  the  bank  which, 
without  any  inquiry  or  investiga- 
tion, had  recognized  Clement's  au- 
thority to  indorse  for  the  payee, 
could  be  compelled  to  reimburse  its 
depositor  Phillips  ?  How  then  did  a 
persistence  in  wrongdoing  sanctify 
Clement's  acts  into  those  of  an  agent 
clothed  with  the  power  to  do  those 
very  acts?  It  is  true  that  much  of 
the  money  thus  obtained  was  paid 
to  the  Arcade  Realty  Company,  but 
such  acts  of  restitution  did  not  ex- 
cuse the  bank  for  its  astounding  lack 
of  ordinary  prudence.  If  the  officers 
of  the  bank  had  made  the  slightest 


inquiry,  the  plaintiff  would  have^ 
been  warned,  of  course,  that  its  col- 
lector was  assuming  the  right  to  in- 
dorse checks  made  payable  to  its 
order. 

Continuing  the  argument,  the 
opinion  contains  the  following  lan- 
guage: "But  when  the  principal 
permitted  its  agent  to  deposit  the 
collections  to  his  personal  account,, 
to  be  transmitted  by  his  personal 
check,  it  is  a  fair,  if  not  in  fact  a 
necessary,  inference  that  he  had  the 
authority  to  make  such  indorse- 
ments as  were  necessary  to  do  this.'^ 

I  fail  to  follow  this  reasoning* 
Because  the  principal  permitted  his 
agent  to  collect  money  and  to  trans- 
mit it,  by  no  means  does  it  follow 
that  the  agency  went  to  the  extent 
of  allowing  him  to  accept  and  to  con- 
vert something  else. 

"Rents  in  large  amounts  are  not 
habitually  paid  in  money,  but  by 
check,"  says  the  learned  author  of 
the  opinion.  Undoubtedly  that  is 
true,  but  the  next  two  sentences,  in. 
my  opinion,  declare  an  absolute  non. 
sequitur.  They  are  as  fcdlows: 
"The  principal  could  hardly  have  as- 
sumed that  such  paper  was  all 
drawn  to  the  order  of  the  agent. 
The  tenants  would  not  naturally  so 
draw  their  checks,  but  to  the  order 
of  the  landlord." 

Why  could  not  the  principal  as- 
sume that  the  checks,  if  any,  were 
all  drawn  to  the  order  of  the  agent  ? 
The  agent  had  authority  to  collect. 
Why  should  the  principal  think  that 
the  tenants  would  not  take  the  con- 
venient method  of  paying  him  di- 
rectly in  money  or  checks?  In  my 
opinion,  the  power  to  indorse  was  no 
more  involved  in  the  power  to  col- 
lect than  would  have  been  an  author- 
ization to  use  a  club  in  compelling 
Phillips  to  pay,  if  Clement  had  em- 
ployed that  method  of  persuasion. 
Why  would  the  tenants  naturally 
draw  their  checks  to  the  order  of  the 
landlord?  There  is  no  law  of  stat- 
utory origin  or  of  commercial  usage 
which  justifies  such  reasoning.  1 
venture  to  assert  that  a  large  pro- 
portion of  the  rentals  of  business 
and    residence    property    in   large 
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cities  is  paid  directly  to  real  estate 
agents,  and  not  to  owners  of  the 
realty. 

Continuing,  the  learned  author  of 
the  opinion  uses  the  following  lan- 
guage: "The  appellant,  receiving 
all  its  rentals  by  the  agent's  personal 
check,  cannot  claim  tiiat  it  did  not 
know  that  its  tenants  were  paying 
by  checks  to  its  order.  It  should 
have  presumed  that  they  were  doing 
so,  in  some  instances,  at  least ;  and, 
this  being  so,  the  appellant  should 
have  known  that  the  agent  was  in- 
dorsing such  checks  for  deposit." 

Why  should  a  principal  be  bound 
to  assume  that  a  trusted  agent  was 
going  outside  of  his  agency?  I  can- 
not, although  I  have  tried,  see  the 
force  of  such  reasoning.  Again  I 
assert  that  there  is  no  such  rule  of 
law  or  commercial  usage.  Does  the 
average  tenant  of  an  apartment 
house  know  the  name  of  his  landlord  ? 
I  venture  to  say  he  does  not.  And 
even  if  he  does,  he  deals  entirely 
with  the  agent.  True,  Phillips 
knew  who  his  landlord  was,  but  he 
also  knew  that  the  Arcade  Realty 
Company  had  empowered  Clement 
to  collect,  and  the  landlord,  having 
given  him  that  notice,  was  thorough- 
ly justified,  it  seems  to  me,  in  assum- 
ing that  tiie  payments  were  being 
made  to  the  agent,  either  in  money, 
or  in  checks  which  the  latter  might 
honestly  indorse. 

If  Phillips,  either  because  he  did 
not  trust  Clement,  or  for  any  other 
reason,  chose  to  pay  directly  by 
check  drawn  in  the  landlord's  favor, 
he  was  entitled  to  the  protection  af- 
forded by  the  fact  that  his  banker 
was  bound  to  pay  only  the  payee  or 
an  authorized  agent,  and  it  is  to  be 
remembered  that  plaintiff  herein  has 
succeeded  to  Phillips's  rights.  If 
the  bank  had  done  its  duty,  Clement 
could  never  have  been  in  a  position 
to  convert  the  checks  and  thereby  in- 
jure either  Phillips  or  the  Realty 
Company.     Concededly,  if  Clement 
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had  been  getting  the  moneys  in  an 
authorized  way,  he  could  have  con- 
verted them  more  easily.  But  this 
does  not  prove  that  he  was  author- 
ized to  indorse  the  corporation's 
name.  We  are  dealing  with  a  mat- 
ter of  implied  agency,  and  I  solemn- 
ly believe  the  rule  announced  in  the 
prevailing  opinion  is  illogical  and 
will  be  productive  of  much  harm. 
It  will  gladden  the  hearts  of  careless 
bankers,  and  make  them  think  that 
they  are  no  longer  held  to  a  hi^h  de- 
gree of  care  in  protecting  their  de- 
positors from  spoliation. 

In  the  prevailing  opinion  the  ma- 
jority of  the  justices  approve  the 
test  for  ascertaining  an  agent's  au- 
thority to  indorse  negotiable  paper, 
as  set  forth  in  Jackson  Paper  Mfg. 
Co.  V.  Commercial  Nat.  Bank,  199 
111.  151-156,  59  L.R.A.  657,  93  Am. 
St.  Rep.  113,  65  N.  E.  138,  in  which 
Mr.  Chief  Justice  Magruder  used 
the  following  language:  "The 
weight  of  authority  seems  to  be  in 
favor  of  the  contention  of  appellant 
that  authority  to  indorse  commercial 
paper  can  only  be  implied  where  the 
agent  is  unable  to  perform  the  du- 
ties of  his  agency  without  the  exer- 
cise of  such  authority.  In  other 
words,  the  power  of  an  agent  to  in- 
dorse commercial  paper  for  his  prin- 
cipal must  be  a  necessary  implica- 
tion from  an  express  authority 
conferred  upon  such  agent." 

Applying  this  test  to  the  case  at 
bar,  it  seems  to  me  that  power  of 
indorsement  was  not  a  necessary 
implication  from  the  agency.  All 
Clement  needed  to  do,  under  the 
terms  of  his  agency,  was  to  mail 
each  check  of  this  sort,  or  carry  it, 
or  send  it  by  messenger,  to  his  prin- 
cipal. 

NOTB. 

The  general  question  of  the  author- 
ity of  an  agent  to  indorse  commercial 
paper  is  discussed  in  the  note,  post, 
111. 


108  AMERICAN  LAW  REPORTS,  ANNOTATED.  [12  A.LuR. 


J.  A.  COLEMAN,  Respt., 

V. 

SEATTLE  NATIONAL  BANK,  Appt 

H.  K.  SPALDING  et  al.,  Doing  Business  as  Spalding  Fruit  Compansr, 

Interveners,  Appts. 

Washington  Supreme  Court    (Dept,  No,   1)^  December  16,   1919. 

(109  Wash.  80,  186  Pac.  275.) 

Check  —  power  of  agent  to  indorse. 

Authority  is  not  conferred  upon  an  agent  to  indorse  and  transfer  a 
check  taken  in  payment  for  goods  sold,  by  written  authority  to  transact 
any  and  all  business  for  the  principal,  in  the  absence  of  circumstances 
indicating  any  necessity  for  making  such  assignment  in  the  accomplish- 
ment of  his  agent's  duties. 

[See  note  on  this  question  beginning  on  page  111.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  King 
County  (Frater,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
from  the  defendant  bank  the  amount  of  a  check  issued  by  a  third  party  to 
the  intervening  defendants,  which  plaintiff  claimed  through  an  indorse- 
ment from  them  by  their  agent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  W.  Buddress,  for  appellants:      53  Pac.  434;  Re  Honolulu  Consol.  Oil 

The  check  in  question  was  not  nego-  Co.  156  C.  C.  A.  128,  243  Fed.  348 ;  23 
tiable.  Cyc.  577,  T  3. 

Greenbrier  Valley  Bank  v.  Bair,  71  Even  if  it  should  be  held  that  the 
W.  Va.  684,  77  S.  E.  274.  letter  of  June  12  would  be  sufRcient 

The  power  to  make  or  indorse  nego-  authority,  of  itself  alone,  for  Towse 
tiable  paper  is  an  ''extraordinary"  to  indorse  the  check  to  some  innocent 
power,  which  must,  as  a  general  rule,  third  person  "not  connected  with  the 
be  "expressly"  conferred,  and  a  gen-  publishing  company,"  for  value  and 
eral  power  of  attorney  "to  transact  all  without  notice  of  any  defect,  in  the 
business"  is  insufficient  authority  to  usual  course  of  business,  still  it  would 
"indorse"  negotiable  paper.  not  be  sufficient  authority  for  him  to 

1  Parsons,  Contr.  6th  ed.  p.  62;  1  indorse  the  check  directly  to  "him- 
Mechem,  Agency,  2d  ed.  §§  969,  971,  self,"  without  the  knowledge  and  con- 
972 ;  1  Dan.  Neg.  Inst.  6th  ed.  §  293 ;  sent  of  his  principals. 
Tiedeman,  Com.  Paper,  §  77;  31  Cyc.  Langlois  v.  Gragnon,  123  La.  458,  22 
1381;  Clay  v.  Bynum,  1  Mart.  N.  S.  L.R.A.(N.S.)  414,  49  So.  18;  Mooney 
608,  14  Am.  Dec.  192;  M.  Jacoby  &  v.  Mooney  Co.  71  Wash.  264,  128  Pac. 
Co.  V.  Payson,  91  Hun,  480,  36  N.  Y.  225 ;  Hay  v.  Long,  78  Wash.  616,  139 
Supp.  240 ;  Robinson  v.  Chemical  Nat.  Pac.  761 ;  Park  Hotel  Co.  v.  Fourth 
Bank,  86  N.  Y.  405;  Elwell  v.  Puget  Nat.  Bank,  30  C.  C.  A.  409,  58  U.  S. 
Sound  &  C.  R.  Co.  7  Wash.  487,  35  Pac.  App.  674,  86  Fed.  742;  Claflin  v.  Farm- 
376 ;  Jackson  Paper  Mfg.  Co.  v.  Com-  ers'  &  C.  Bank,  25  N.  Y.  294 ;  Voltz  v. 
mercial  Nat.  Bank,  199  111.  151,  59  Blackmar,  64  N.  Y.  440 ;  Ward  v.  City 
L.R.A.  657,  93  Am.  St.  Rep.  113,  65  N.  Trust  Co.  192  N.  Y.  61,  84  N.  E.  685; 
E.  136;  FiskRubber  Co.  v.  Pinkey,  100  Third  Nat.  Bank  v.  Marine  Lumber 
Wash.  227,  170  Pac.  581;  Pehfold  v.  Co.  44  Minn.  65,  46  N.  W.  145;  San 
Warner,  96  Mich.  179,  35  Am.  St.  Rep.  Diego  v.  San  Diego  &  L.  A.  R.  Co.  44 
591,  55  N.  W.  680;  New  York  L.  Ins.  Cal.  106;  New  York  L.  Ins.  Co.  v. 
Co.  v.  Daley,  25  Cal.  App.  376, 143  Pac.  Daley,  25  Cal.  App.  376, 143  Pac.  1035; 
1033;  Meyer  v.  San  Diego,  121  Cal.  2  C.  J.  582,  583,  §  222;  1  Mechem, 
102,  41  L.R.A.  762,  66  Am.  St.  Rep.  22,     Agency,  2d  ed.  §§  176, 177, 1189;  1  Dan. 
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Neg.  Inst.  6th  ed.  §  282;  2  Pom.  Eq. 
Jar.  3d  ed.  §  959. 
Mr.  J.  A«  Coleman  for  respondent. 

Parker,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff,  Coleman,  com- 
menced this  action  in  the  superior 
court  for  King  county,  seeking  re- 
covery from  the  defendant  bank 
upon  a  check  drawn  by  the  Chaun- 
cey  Wright  Restaurant  Company 
against  the  bank,  in  favor  of  the 
'Spalding  Fruit  Company,  which 
check  was  thereafter  indorsed  and 
transferred  by  one  Towse,  assuming 
to  act  as  agent  for  the  fruit  com- 
pany, to  the  American  Railway  Pub- 
lishing Company,  and  thereafter  iur 
dorsed  and  transferred  by  Towse, 
assuming  to  act  as  the  agent  for  the 
publishing  company,  to  the  plaintiff, 
Coleman.  The  fruit  company  inter- 
vened in  the  action,  claiming  owner- 
ship of  the  check  and  that  Towse 
had  no  authority  to  so  transfer  it. 
The  bank  refused  to  pay  the  check 
upon  its  presentation  by  Coleman, 
because  of  a  request  of  the  fruit 
company  not  to  pay  it,  and  the  claim 
of  the  fruit  company  that  Towse 
had  no  authority  as  its  agent  to  in^ 
dorse  or  transfer  the  check.  Trial 
before  the  court  without  a  jury  re- 
sulted in  findings  and  judgment 
awarding  to  Coleman  recovery  upon 
the  check,  both  as  against  the  bank 
and  the  intervening  fruit  company. 
From  this  disposition  of  the  case, 
the  bank  and  the  fruit  company  have 
jointly  appealed  to  this  court. 

The  controlling  facts  may  be  sum- 
nuirized  as  follows:  On  June  22, 
1918,  the  restaurant  company  drew 
its  check  in  usual  form  for  $293.15 
against  its  deposit  account  in  the 
bank,  payable  to  the  order  of  the 
fruit  company.  .The  check  went  into 
the  possession  of  Towse,  and  we  may 
assume,  for  present  purposes,  that 
it  was  properly  in  his  possession  as 
the  agent  of  the  fruit  company.  The 
check  appears  to  have  been  given  in 
payment  for  certain  invoices  of 
eggs.  The  record  is  silent  as  to 
Towse  having  anything  to  do  with 
the  sale  of  the  eggs,  or  as  to  the  na- 
ture of  his  relationship  to  the  fruit 


company,  or  as  to  any  other  transac- 
tion Kad  by  him,  with  or  for  the 
fruit  company ;  save  and  except  only 
as  his  relation  to  the  fruit  company 
is  evidenced  by  a  writing  reading  as 
follows : 

Yakima,  Washington,  June  12, 1918. 
To  Whom  This  May  Be  Presented : — 

This  is  to  certify  that  the  bearer, 
Mr.  R.  S.  Towse,  is  an  authorized 
representative  of  the  Spalding  Fruit 
Company,  and  is  hereby  authorized 
to  transact  any  and  all  business  for 
said  company.  : 

Spalding  Fruit  Company, 
per  H.  K.  Spalding,  Manager. 

On  June  24,  1918,  the  check,  evi- 
dently while  in  Towse's  possession, 
was  certified  by  the  bank,  as  follows : 
"Good  when  properly  indorsed," — 
these  words  being  stamped  across 
the  face  of  the  check  and  signed  by 
the  bank's  assistant  cashier.  There- 
after on  the  same  day,  Towse,  as- 
suming to  act  as  agent  for  the  fruit 
company,  transferred  the  check  to 
the  publishing  compspy,  making  an 
indorsement  on  the  back  thereof,  as 
follows :  "Spalding  Fruit  Co.,  by  R. 
S.  Towse."  Thereafter  on  the  same 
day,  the  check  was  delivered  by 
Towse  to  Coleman,  an  indorsement 
being  made  on  the  back  thereof,  as 
follows:  "American  Ry.  Pub.  Co., 
by  C.  E.  Melville,  Treasurer,  R.  S. 
Towse,  Mgr."  The  consideration 
for  the  transfer  of  the  check  by 
Towse  to  the  publishing  company, 
according  to  Towse's  testimony,  was 
a  debt  due  from  a  member  of  the 
partnership,  doing  business  as  the 
Spalding  Fruit  Company,  to  the  pub- 
lishing company,  for  shares  of  capi- 
tal stock  of  the  publishing  company 
theretofore  subscribed  for  by  a 
member  of  that  partnership.  How- 
ever, the  consideration  for  that 
transfer  was  unknown  to  Coleman. 
The  consideration  for  the  transfer 
of  the  check  by  the  publishing 
company  to  Coleman  was  indebted- 
ness owing  Coleman  from  the  pub- 
lishing company  for  services  there- 
tofore rendered  by  him  as  its 
attorney,  and  the  sum  of  $50  in 
money  paid  by  Coleman  to  the  pub- 
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lishing  company.  Towse  took  the 
check  to  Coleman,  oflfering  it  to  him 
in  part  payment  for  his  services,  ex- 
cept $50  of  the  amount  thereof, 
which  he  requested  Coleman  to  pay 
to  the  treasurer  of  the  company  in 
money,  which  payment  was  made  by 
Coleman  accordingly.  Before  re- 
ceiving the  check,  Coleman  asked 
Towse  by  what  authority  he  in- 
dorsed the  check  for  the  fruit  com- 
pany, and  thereupon  Towse  pro- 
duced the  above-quoted  writing,  as- 
serting that  to  be  his  authority  for 
so  indorsing  the  check.  Coleman 
had  no  knowledge  whatever  of  the 
relationship  of  Towse  to  the  fruit 
company,  or  of  his  authority  to  act 
for  the  fruit  company,  other  than  as 
contained  in  this  writing  then  pro- 
duced by  Towse,  and  Coleman  relied 
wholly  upon  this  writing  as  evidenc* 
ing  Towse's  authority  to  indorse  the 
check  for  the  fruit  company.  In- 
deed, there  is  nothing  in  this  record 
throwing  any  light  on  Towse's  au- 
thority in  that  behalf  other  than 
this  writing.  Towse  was  at  all  times 
in  question  the  president,  manager, 
one  of  the  trustees,  and  a  stockhold- 
er of  the  publishing  company,  it  be- 
ing a  corporation,  all  of  which  was 
well  known  to  Coleman  at  the  time 
and  long  before  he  '  received  the 
check.  The  check  was,  soon  after 
the  receiving  of  it  by  Coleman,  pre- 
sented to  the  bank  in  Coleman's  be- 
half,— ^that  is,  by  the  bank  he  had 
deposited  it  with  for  coUection,^ — and 
payment  thereof  refused  because  of 
the  request  made  in  that  behalf  by 
the  fruit  company,  and  its  claim  of 
want  of  authority  on  the  part  of 
Towse  to  indorse  or  transfer  the 
check.  Thereafter  this  suit  fol- 
lowed, with  the  result  as  above 
stated. 

It  is  apparent  from  the  trial 
court's  findings  and  conclusions  that 
its  decision  was  rested  upon  the  the- 
ory that  the  writing  above  quoted, 
signed  by  the  fruit  company,  evi- 
denced the  conferring  of  authority 
upon  Towse,  as  its  agent,  to  transfer 
by  indorsement  and  delivery  its  title 
to  the  check  in  question.  This,  it  is 
contended  by  appellants  bank  and 


fruit  company,  is  an  erroneous  view 
of  the  law. 

Looking  to  the  seeming  broad  and 
comprehensive  character  of  this 
writing  as  an  agency  appointment, 
without  thought  of  that  particular 
branch  of  the  law  of  agency  touch- 
ing the  execution  and  issuance,  and 
the  transfer  by  indorsement,  and 
thereby  in  effect  the  issuance,  of  ne- 
gotiable paper  by  an  agent  for  his 
principal,  the  writing  might  seem  to 
confer  upon  Towse  authority  to  in- 
dorse and  transfer  the  check  to  the 
publishing  company ;  but  we  think  a 
consideration  of  this  branch  of  the 
law  of  agency  will  readily  render  it 
plain  that  the  language  of  this 
agency  writing,  as  general  and 
seemingly  broad  as  it  is,  did  not  con- 
fer upon  Towse  the  authority  to  so 
indorse  and  transfer  the  check.  It 
takes  something 
more  than  such  gen-  ^:i^T^17Jtom%^. 
eral  language  to 
create  such  an  agency.  This  be- 
cause of  the  peculiar  nature  of  nego- 
tiable paper  and  the  rights  and  lia- 
bilities arising  from  its  issuance. 
In  1  Mechem  on  Agency,  2d  ed.  at  § 
969,  that  learned  author  says :  "The 
power  to  bind  the  principal  by  the 
making,  accepting,  or  indorsing  of 
negotiable  paper  is  an  important 
one,  not  lightly  to  be  inferred.  The 
negotiable  instrument,  in  our  law,  is 
a  contract  which  stands  upon  an  in- 
dependent footing.  It  is  designed 
by  its  nature  to  circulate  freely  in 
the  business  world,  and  may  come  to 
persons  and  to  places  far  remote 
from  those  of  its  creation.  It  may 
confer  upon  a  subsequent  holder 
rights  which  the  original  holder  did 
not  possess,  and  its  transfer  may  im- 
pose upon  the  maker  obligations 
against  which  his  defenses  are  un- 
availing. The  authority  to  create 
such  obligations  is  obviously  a  deli- 
cate one,  easily  susceptible  of  abuse, 
and,  if  abused,  bringing  disaster  and 
financial  ruin  to  the  principal.  Our 
law  therefore  properly  regards  such 
an  authority  as  extraordinary,  and 
not  ordinarily  to  be  included  within 
the  terms  of  general  grants ;  and  the 
rule  is  abundantly  established  that 
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it  can  exist  only  when  it  has  been 
<iirectly  oonferred,  or  is  warranted 
by  necessary  implication." 

We  are  quite  unable  to  see  any 
implication  arising  from  the  lan- 
guage of  this  writing  alone,  suggest- 
ing that  Towse  possessed  this  ex- 
traordinary agency  power,  and  we 
are  to  remember  that  there  is 
nothing  in  this  record  showing  any 
extraneous  circumstances  touching 
the  nature  of  the  business  he  was 
supposed  to,  or  did,  transact  for  the 
fruit  company,  from  which  any  such 
implication  can  be  drawn.  In  the 
text  of  2  C.  J.  636,  the  law  is  well 
stated  as  follows:  ''Commercial 
paper,  such  as  bills,  notes,  and 
checks,  passes  current  to  a  limited 
extent  like  money,  and  accordingly 
power  to  an  agent  to  execute  or  in- 
dorse it  is  to  be  strictly  limited,  and 
will  never  be  lightly  inferred,  but 
ordinarily  must  be  conferred  ex- 
pressly. The  most  comprehensive 
grant,  in  general  terins,  of  power  to 
an  agent,  conveys  no  power  to  sub- 
ject the  principal  to  liability  upon 
such  paper,  unless  the  exercise  of 
such  power  is  so  necessary  to  the 
accomplishment  of  the  agency  that 
such  intent  of  the  principal  must  be 
presumed  in  order  to  make  the  pow- 
er efifectual/* 

This  statement  of  the  law  finds 
support  in  numerous  decisions  of  the 
courts  cited   thereunder.     1    Dan. 


Neg.  Inst.  6th  ed.  §  292 ;  Tiedeman, 
Com.  Paper,  §  77 ;  31  Cyc.  1381. 

We  conclude  that  this  writing, 
signed  by  the  fruit  company  and  ex- 
hibited by  Towse  to  Coleman  as  evi- 
dence of  his  authority  for  indorsing 
and  transferring  the  check  to  the 
publishing  company,  there  being  no 
surrounding  circumstances  indicat- 
ing any  necessity  for  Towse  making 
such  assignment  in  the  accomplish- 
ment of  his  agency  duties,  did  not 
give  him  the  power  to  indorse  and 
transfer  the  check  as  agent  for  the 
fruit  company,  and  that  Coleman 
had  no  right  to  assume  that  he  had 
such  power.  It  follows  that  the 
judgment  of  the  trial  court  must  be 
reversed,  Coleman  denied  recovery 
thereon,  and  the  fruit  company  ad- 
judged to  be  owner  of  the  check. 
The  cause  is  remanded  to  the  supe- 
rior court,  with  directions  to  enter 
judgment  accordingly. 

Since  the  check  was  introduced  in 
evidence  in  this  case,  and  is  attached 
to  the  statement  of  facts  therein  on 
file  in  this  court  as  exhibit  A,  the 
clerk  of  this  court  is  directed  to  re- 
turn the  check  to  the  clerk  of  the  su- 
perior court,  to  the  end  that  it  may 
be  delivered  to  the  Spalding  Fruit 
Company  upon  the  entry  of  judg- 
ment by  the  Superior  Court  as  here- 
in directed, 

Holcomb,  Ch.  J.,  and  Main,  Mack- 
intosh, and  Mitchell,  JJ.,  concur. 
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/.  Introductory, 

Where  an  agent  is  expressly  author- 
ized to  indorse  commercial  paper,  the 
question  under  annotation  is  simplified. 
But  even  in  such  a  case  a  question 
may  arise  as  to  whether  the  particular 
indorsement  in  question  came  within 
the  express  authority.  The  greater 
number  of  questions,  however,  relat- 
ing to  authority  in  an  agent  to  indorse 
commercial  paper,  arise  over  his  im- 
plied or  apparent  authority.  It  is  a 
well-recognized  rule  of  agency  that  the 
power  of  an  agent  to  bind  his  prin- 
cipal is  not  limited  to  the  exact  ex- 
press authority  conferred.  There  is, 
in  addition  to  such  express  authority, 
authority  which  has  been  variously 
designated  as  implied,  incidental,  ap- 
parent, ostensible,  etc.,  by  virtue  of 
which  the  agent  may  bind  his  prin- 
cipal. It  is  always  competent  for  a 
principal  to  limit  the  authority  of  his 
agent,  and  if  such  limitations  have 
been  brought  to  the  attention  of  the 
party  with  whom  the  agent  is  dealing, 
the  power  to  bind  the  principal  is  de- 
fined by  the  limitation.  If,  however, 
the  limitation  has  not  been  brought  to 
the  attention  of  the  party  dealing  with 
the  agent,  the  agent's  authority  to 
bind  his  principal  is  not  determined 
thereby.  If  no  limitations  have  been 
placed  upon  the  authority  of  the  agent, 
there  may,  even  in  the  absence  of  ex- 
press authority  to  indorse,  arise  an 
authority  to  indorse  which  is  variously 
termed  incidental,  implied,  apparent, 
ostensible,  etc.  As  soon,  however,  as 
a  limitation  is  placed  upon  the  agent's 
authority  to  indorse,  implied  author- 
ity to  indorse  is  negatived  (and  this 
seems  true  as  to  the  incidental  author- 
ity), even  though  the  limitation  is  not 
brought  to  the  attention  of  the  party 
dealing  with  the  agent.  But  this  does 
not  mean  that  the  agent  is  no  longer 
empowered  to  bind  his  principal  by 
his  indorsement.  He  may  still  bind 
his  principal  by  virtue  of  the  appar- 
ent or  ostensible  authority  which 
arises  from  other  authority  conferred, 
and  which  can  be  negatived  only  by 
bringing  the  limitation  to  the  notice 
of  the  party  dealing  with  the  agent. 
The  binding  effect  of  an  indorsement 
in  such  a  situation  operates  in  the  na- 


ture of  an  estoppel  against  the  prin- 
cipal. This  is  well  stated  in  Graton 
&  K.  Mfg.  Co.  V.  Redelsheimer  (1902) 
28  Wash.  370,  68  Pac.  879,  as  follows : 
'*While  it  is  true  a  principal  may  limit 
the  authority  of  its  agent  in  any  man- 
ner it  pleases,  and  while  such  limita- 
tions are  obligatory  as  between  the 
principal  and  agent,  and  the  principal 
and  any  person  dealing  with  the  agent 
with  knowledge  of  the  limitations  upon 
his  authority,  as  between  the  prin- 
cipal and  one  having  no  knowledge  of 
any  such  limitations  the  agent's  au- 
thority is  such  as  is  properly  infer- 
able from  the  nature  of  his  employ- 
ment. In  other  words,  a  principal  is 
responsible  for  the  acts  of  his  agent, 
when  the  agent  acts  within  the  appar- 
ent scope  of  his  authority,  no  matter 
what  may  be  the  limitations  fixed  up- 
on that  authority,  so  long  as  such  limi- 
tations are  not  communicated  to  the 
person  or  persons  with  whom  the 
agent  is  authorized  to  deal."  A  simi- 
lar idea  is  expressed  in  Cardwell  v. 
Garrison  (1920)  179  N.  C.  471,  103  S. 
E.  3. 

A  distinction  has  been  made  be- 
tween apparent  authority,  and  author- 
ity which  operates  by  way  of  estoppel. 
Dispatch  Printing  Co.  v.  National 
Bank  (1910)  109  Minn.  440,  50  L.R.A. 
(N.S.)  74,  124  N.  W.  236.  The  court 
says :  "Though  there  is  a  marked  dis- 
tinction between  them,  courts  and 
text-writers  often  confuse  implied  and 
apparent  authority  with  agency  or  au- 
thority by  estoppel,  and  apparent  au- 
thority and  estoppel  are  treated  as 
substantially  the  same  thing.  1  Clark 
&  S.  Agency,  143;  2  Enc.  L.  &  P.  817. 
Such  were  in  effect  the  instructions 
complained  of  in  this  case.  The  dis- 
tinction between  these  classes  of  au- 
thority or  agency  is  well  defined.  Im- 
plied authority  is  that  which  the  prin- 
cipal intends  his  agent  to  possess,  and 
which  is  proper,  usual,  and  necessary 
to  the  exercise  of  the  authority  actual- 
ly granted.  It  includes  all  such  *acts 
and  things  as  are  directly  connected 
with  and  essential  to  the  business  in 
hand.'  2  Enc.  L.  &  P.  948.  Apparent 
authority  is  that  which,  though  not 
actually  granted,  the  principal  know- 
ingly permits  the  agent  to  exercise,  or 
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which  he  holds  him  out  as  possessing. 
Columbia  Mill  Co.  v.  National  Bank 
(1893)  52  Minn.  224,  S3  N.  W.  1061; 
Connell  v.  McLoughlin  (1895)  28  Or. 
230,  42  Pac.  218;  Harrisburg  Lumber 
Go.  V.  Washburn  (1896)  29  Or.  150,  44 
Pac.  390.    A^rency  or  authority  by  es- 
toppel arises  in  those  cases  where  the 
principal,  by  his  culpable  negligence, 
permits  his  agent  to  exercise  powers 
not  granted  to  him,  even  though  the 
principal  have  no  notice  or  knowledge 
of  the  conduct  of  the  agent.    It  is  suf- 
ficient to  estop  the  principal  from  dis- 
puting the  authority,  in  such  cases, 
that  the  course  of  dealing  in  the  trans- 
action of  the  principal's  business,  be- 
tween the  agent  and  the  third  persons, 
was  such  as  to  justify  them  in  be- 
lieving that  he  possessed  the  requisite 
authority,  and  to  makeb  it  the  duty  of 
the  principal  to  know  the  manner  in 
which  the  agent  was  conducting  his 
affairs.    So  that  where  it  appears  that 
the  principal  knew,  or  by  a  proper 
supervision  of  the  affairs  of  the  agen- 
cy ought  to  have  known,  of  the  acts  of 
the  agent,  or  the  general  course  and 
manner  in  which  he  was  conducting 
the  business  of  the  agency,  he  is  es- 
topped as  against  innocent  third  per- 
sons from  denying  the  power  of  the 
agent  to  act.     This  doctrine  is  more 
or  less  conuningled  with  'apparent  au- 
thority,'   though,    strictly    speaking, 
they  are  essentially  different  in  this: 
Apparent  authority  is  not  founded  in 
negligence  of  the  principal,  but  in  the 
conscious  permission  of  acts  beyond 
the  powers  granted,  whereas  the  rule 
of  estoppel  has  its  basis  in  the  negli- 
gence of  the  principal  in  failing  prop- 
erly to  supervise  and  control  the  af- 
fairs of  the  agent."    That  estoppel  is 
the   basis    of   apparent   authority    is 
recogni2ed  in  a  subsequent  appeal  of 
Dispatch    Printing    Co.    v.    National 
Bank  (1911)  115  Minn.  157,  182  N.  W. 
2.    It  is  there  said :    "The  doctrine  of 
apparent  agency  is  not  limited  to  the 
conduct  of  the  principal.    The  author- 
ity must  have  been  actually  apparent 
to  the  parties  dealing  with  the  agent. 
The  apparent  power  of  the  agent  is  to 
be  determined  by  the  acts  of  the  prin- 
cipal, and  not  by  the  acts  of  the  agent. 
»    All  the  elements  of  estoppel 


•       • 


must  be  present.  There  must  be  con- 
duct calculated  to  mislead,  and  it  must 
be  under  circumstances  which  justi- 
fied the  claim  that  the  principal  should 
have  expected  that  the  representations 
would  be  relied  and  acted  upon,  and  it 
must  appear  that  they  were  relied  and 
acted  upon  in  good  faith,  to  the  in- 
jury of  the  innocent  party."  That  ap- 
parent authority  rests  substantially  on 
the  doctrine  of  estoppel  is  the  theory, 
also,  in  Columbia  Mill  Co.  v.  National 
Bank  (1893)  52  Minn.  224,  53  N.  W. 
1061,  where  it  is  held  that  the  prin- 
cipal may  be  estopped,  by  acts  of  cul- 
pable negligence  in  permitting  his 
bookkeeper  to  appear  to  a  bank  to  have 
*  authority  to  transfer  checks  and  re- 
ceive money  thereon,  from  denying  the 
authority  of  the  bookkeeper,  if  the 
bank  reasonably  and  in  good  faith  was 
induced  by  such  appearance  to  believe 
him  to  have  that  authority,  and  on 
that  belief  rec<gived  and  paid  checks. 

Implied  authority  and  apparent  au- 
thority, or  authority  which  operates 
by  way  of  estoppel,  are  in  hopeless 
confusion  in  the  cases.  See  Dispatch 
Printing  Cp.  v.  National  Bank  (1910) 
109  Minn.  440,  50  L.R.A.(N.S.)  74,  124 
N.  W.  236,  supra.  To  the  confusioa 
arising  from  the  above  source  is  add- 
ed that  arising  from  the  statement 
found  in  many  cases,  especially  those 
dealing  with  corporate  officers,  that 
there  is  a  presumption  of  authority. 
If  by  the  presumption  of  authority  is 
meant  a  presumption  that'  express  au- 
thority has  been  conferred  upon  the 
agent,  it  can  be  negatived  by  showing 
that  such  authority  was  not  conferred ; 
but  if  the  statement  is  regarded  as 
equivalent  to  saying  that  there  is  im- 
plied authority,  the  effect  is  quite  dif- 
ferent. Apparently  the  latter  is  the 
sense  in  which  this  expression  is  used 
in  most  cases.  The  presumption  of 
authority  in  the  former  sense  is  es- 
pecially important  where  there  is  no 
denial  of  the  authority.  See  Frye  v. 
Tucker  (1860)  24  111.  180,  infra,  IV.  c. 

The  present  annotation  has  been 
confined,  in  general,  to  the  indorse- 
ment of  paper  in  transferring  the  same 
for  value;  accommodation  indorse- 
ments have,  in  general,  been  excluded. 
It  is  interesting  to  note,  however,  with 
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reference  to  accommodation  indorse- 
ments of  corporations,  that  it  is  a  gen- 
eral theory  that  the  ordinary  business 
corporation  has  no  power  to  indorse 
for  the  accommodation  of  another; 
hence  an  officer  has  no  such  authority. 
Wagner  v.  Central  Bkg.  &  Secur.  Co. 
(1918)  161  C.  C.  A.  197,  249  Fed.  145; 
Steiner  v.  Steiner  Land  &  Lumber  Co. 
(1897)  120  Ala.  128;  26  So.  494;  Sim- 
mons Nat.  Bank  v.  Dilley  Foundry  Co. 

(1910)  95  Ark.  368,  130  S.  W.  162; 
National  Park  Bank  v.  German-Ameri- 
can Mut.  W.  &  Secur.  Co.  (1889)  116 
N.  Y.  281,  5  L.R.A.  673,  22  N.  E.  567, 
affirmed  in  (1895)  158  U.  S.  337,  39  L. 
ed.  1008, 15  Sup.  Ct.  Rep.  891;  Jacobus 
V.  Jamestown  Mantel  Co.  (1914)  211* 
N.  Y.  154,  105  N.  E.  210;  Haupt  v.  Vint 

(1911)  68  W.  Va.  657,  34  L.R.A.(N.S.) 
518,  70  S.  E.  702.  In  National  Bank 
V.  Atkinson  (1893)  55  Fed.  465,  a  case 
involving  an  accommodation  indorse- 
ment made  by  the  president  of  a  na- 
tional bank,  the  court,  after  stating 
that  a  national  bank  cannot  loan  its 
credit  or  become  an  accommodation 
indorser,  says:  ''It  is  also  true  that 
the  president  of  the  bank  has  no  power 
inherent  in  his  office  to  bind  the  bank 
by  the  execution  of  a  note  in  its  name, 
yet  the  power  to  do  so  may  be  con- 
ferred upon  him  by  the  board  of 
directors,  either  expressly  or  by  reso- 
lution to  that  effect,  by  subsequent 
ratification,  or  by  acquiescence  in 
transactions  of  a  similar  nature,  and 
of  which  the  directors  have  knowl- 
edge." 

See  Usher  v.  Raymond  Skate  Co. 
(1895)  163  Mass.  1,  39  N.  E.  416,  in- 
fra, IV.  d. 

Some  cases  do  not  go  to  the  extent 
of  the  above,,  but  hold  merely  that  the 
corporate  officers  have  no  power  to 
engage  the  corporation  as  surety  for 
another.  Bank  of  Genesee  v.  Patchin 
Bank  (1855)  13  N.  Y.  309.  The  gen- 
eral  manager  of  a  corporation  had  no 
implied  authority  to  bind  the  corpora- 
tion on  an  accommodation  indorse- 
ment, in  Federal  Nat.  Bank  v.  Cross 
Creek  &  P.  Coal  Co.  (1908)  220  Pa. 
39,  68  Atl.  1018.  But  this  theory  has 
some  limitations.  If  the  proper  of- 
ficers of  the  corporation  negotiate  an 
accommodation  bill,  representing  it  to 


be  a  bill  belonging  to  the  corporation 
to  one  who  has  no  knowledge  of  its 
accommodation  character,  the  corpora- 
tion is  precluded  from  setting  up  the 
accommodation  character  of  the  pa- 
per. Bank  of  (^nesee  v.  Patchin  Bank 
(1855)  13  N.  Y.  309  (accommodation 
draft  negotiated  by  bank  cashier) ; 
Mechanics'  Bkg.  Asso.  v.  New  York  & 
S.  White  Lead  Co.  (1866)  35  N.  Y. 
505  (president  of  corporation).  In 
Bank  of  Auburn  v.  Putnam  (1867)  3 
Keyes  (N.  Y.)  343,  1  Abb.  App.  Dec. 
80,  where  a  note  payable  to  a  corpora- 
tion and  indorsed  by  its  agent  was  dis- 
counted by  the  plaintiff  bank,  which 
had  frequently  before  discounted  busi- 
ness paper  for  the  corporation  in  the 
same  manner,  and  indorsed  in  the 
same  manner,  the  bank  having  no 
knowledge  of  its  accommodation  char- 
acter, the  court,  in  permitting  a  re- 
covery, says  that  whether  the  agent 
''had  authority  from  the  defendants  to 
indorse  the  accommodation  paper  in 
their  name,  or  whether  this  note  was 
in  fact  indorsed  for  the  accommoda- 
tion of  the  maker,  or  not,  is  quite  im- 
material, for  the  plaintiff  had  the  right 
to  presume  from  the  facts  found,  as 
above  stated,  that  it  was  business  pa- 
per, such  as  it  had  been  in  the  habit 
of  discounting  for  the  defendants ;  and 
the  defendants  are  precluded  from 
denying  that  it  was  such  business 
paper." 

Ratification  of  the  indorsement  in 
question  has  been  excluded. 

Although  the  ordinary  unrestricted 
indorsement  of  commercial  paper 
serves  two  purposes,  viz.,  to  evidence 
(1)  a  transfer  of  the  paper,  and  (2) 
a  contract  to  pay  the  same  if  the  party 
primarily  liable  does  not,  provided  cer- 
tain steps  are  taken  to  charge  the  in- 
dorser, a  distinction  between  these  two 
purposes  has  rarely  been  made  in  the 
cases  falling  within  the  scope  of  this 
annotation.  The  few  cases  that  have 
made  the  distinction  are  noted  in  their 
proper  places,  infra.  It  seems  that 
implied  or  apparent  authority  to  in- 
dorse for  the  mere  purpose  of  transfer 
might,  in  some  instances,  be  held  to 
exist,  where,  if  the  attempt  were  to 
hold  the  principal  on  the  indorser's 
contract,  a  different  conclusion  might 
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be  leached.  This,  however,  is  not 
broaf ht  out  by  the  cases  which  have, 
as  above  stated,  ignored  the  purpose 
of  the  indorsement. 

I/.  Sxpresa   authority. 

Where  the  party  dealing  with  the 
agent  knows  the  extent  of  the  agent's 
powers,  tbi  principal  is  not  bound  by 
an  act  beyond  the  scope  of  the  express 
authority  conferred.  Dietz  v.  City 
Nat  Bank  (1894)  42  Neb.  684,  60  N. 
W.  896.  Express  authority  to  indorse 
commercial  paper  has  been  quite 
broadly  construed.  A  letter  of  attor- 
ney empowering  the  attorney  to  "draw 
checks,  indorse  notes,  and  generally  to 
do  all  and  every  act  and  deed  towards 
the  execution  of  his  business  at  the 
Bank  of  Virginia,  thereby  ratifying 
and  confirming  whatever  his  said  at- 
torney might  lawfully  do  in  the  prem- 
ises," was  held  to  authorize  the  in- 
dorsement of  a  note,  negotiable  and 
payable  at  the  bank,  notwithstanding 
the  declared  object  of  the  power  of 
attorney  was  to  empower  the  attorney 
to  renew  acconunodation  paper  then  in 
the  bank,  and  for  no  other  purpose 
whatever.  Mann  v.  King  (1819)  6 
Mnnf.  (Va.)  428.  The  indorsement  of 
a  check  by  an  agent,  expressly  author- 
ized to  "indorse  and  sign  checks,'' 
binds  his  principal,  although  the  check 
proved  to  be  a  forgery.  Warren- 
Scharf  Asphalt  Paving  Co.  v.  Commer- 
cial Nat  Bank  (1899)  38  C.  C.  A.  108, 
97  Fed.  181.  It  is  held  in  Marine  Bank 
v.  Batter  Colliery  Co.  (1889)  23  N.  Y. 
S.  R.  318,  6  N.  Y.  Supp.  291,  that  a 
bank  to  which  a  coal  mining  company 
addresses  a  letter,  in  which  it  is  stated 
that  an  agent  for  the  coal  mining  com- 
pany is  authorized  to  indorse,  as  agent 
of  the  company,  any  paper  he  may 
take  for  coal  sold  for  such  company, 
is  entiUed  to  rely  upon  the  represen- 
tations of  the  agent  that  paper  pre- 
sented by  him  for  indorsement  was 
taken  for  coal  sold,  and  thus  came 
witliiB  the  authority.  It  is  stated  to 
be  a  "settled  doctrine  of  the  law  of 
ag^icy  in  this  state  that  when  the 
principal  has  clothed  his  agent  with 
the  i>ower  to  do  an  act  in  case  of  the 
existence  of  some  extrinsic  fact  neces- 
sarily and  peculiarly  within  the  knowl- 


edge of  the  agent,  and  of  which  the 
act  of  executing  the  power  is  itself  a 
representation,  a  third  person  dealing 
with  such  agent  in  entire  good  faith, 
pursuant  to  the  apparent  power,  may 
rely  upon  the  representation,  and  the 
principal  is  estopped  from  denying  its 
truth  to  his  prejudice."  In  Bank  of 
Auburn  v.  Putnam  (1867)  3  Keyes 
(N.  YO  343,  1  Abb.  App.  Dec.  80, 
where  an  agent  had  frequently  in- 
dorsed business  paper  and  secured  it 
to  be  discounted  by  the  plaintiff,  and 
the  principal  had  recognized  the  in- 
dorsement, the  plaintiff  was  held  en- 
titled to  presume  that  the  paper  of- 
fered to  it,  indorsed  by  the  agent,  was 
business  paper  such  as  it  had  been  in 
the  habit  of  discounting  for  the  de- 
fendant. 

In  Talbot  v.  Security  Nat.  Bank 
(1920)  145  Minn.  12,  176  N.  W.  184, 
an  action  by  a  creditor  in  a  bankruptcy 
proceeding  for  the  conversion  of  bank 
checks  given  as  dividends  to  an  agent 
upon  whom  the  creditor  had  conferred 
authority  to  receive  payment  of  divi- 
dends, and  receipt  therefor,  and  gen- 
erally to  do  and  perform  all  and  every 
act  and  thing  necessary  to  be  done  on 
the  premises,  the  agent  having  in- 
dorsed the  check  and  collected  the 
same,  it  was  held  error  to  refuse  to 
admit  in  evidence  a  general  order  in 
bankruptcy  to  show  a  practice  in  bank- 
ruptcy to  take  receipts  in  the  form  of 
an  indorsement  upon  checks,  and  no 
other  form  of  receipt.  The  court 
states  that  the  authority  conferred,  in 
the  light  of  this  practice,  might  lead 
naturally  to  the  further  conclusion 
that  it  was  intended  that  the  agent 
should  have  authority  to  do  all  that 
was  necessary  to  entitle  him  to  receive 
the  money,  including  authority  to  in- 
dorse the  trustee's  checks  given  for 
such  dividends. 

But  there  are  limits  to  the  power  of 
an  agent  expressly  authorized  to  in- 
dorse. A  power  of  attorney  author- 
izing the  attorney,  in  his  principal's 
name  and  behalf,  to  indorse  notes  pay- 
able at  the  office  of  a  certain  bank, 
and  to  indorse  bills  payable  at  such 
bank,  does  not  authorize  the  agent  to 
indorse  notes  for  his  own  benefit. 
Stainback  v.  Bank  of  Virginia  (1854) 
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11  Gratt.  (Va.)  269.  One  who  has 
knowledge  that  the  agent  is  indorsing 
the  bill  for  his  own  benefit  cannot  re- 
cover of  the  principal.  One  who  has 
given  two  powers  of  attorney,  deposit- 
ing onfB  with  one  bank  and  one  with 
another,  authorizing  an  agent  to  sign 
and  indorse  notes  for  him  at  the  of- 
fice of  the  bank  to  which  the  respec- 
tive powers  of  attorney  were  given, 
cannot  be  held  liable  upon  an  indorse- 
ment of  a  note  payable  at  one  bank, 
but  belonging  to  the  other.  Morrison 
V.  Taylor  (1827)  6  T.  B.  Mon.  (Ky.) 
82.  A  power  of  attorney  given  by  a 
number  of  persons  to  indorse  bills, 
notes,  or  drafts,  for  a  certain  named 
person,  which  recites  the  desire  of  the 
accommodated  party  to  have  his  in- 
dorsement on  commercial  paper  dis- 
counted for  him  by  a  certain  named 
bank,  and  which,  after  such  recitation, 
constituted  the  attorney  their  lawfully 
authorized  attorney,  in  language  re- 
ferring to  the  grantors  of  the  power 
collectively,  was  construed  in  Bank  of 
United  States  v.  Beirne  (1844)  1  Gratt. 
(Va.)  234,  42  Am.  Dec.  561,  to  au- 
thorize the  attorney  to  indorse  so  as 
to  make  the  grantors  of  the  powers 
jointly  liable,  but  not  to  authorize  him 
to  make  them  successively  liable,  ac- 
cording to  the  order  in  which  their 
names  happen  to  be  written  upon  the 
instrument.  '  A  power  of  attorney 
granting  to  the  agent  power  "to  take 
the  general  control  and  management 
of  [her]  affairs,  business,  and  prop- 
erty," to  perform  all  acts  connected 
therewith,  including  the  execution,  in- 
dorsing, and  paying  of  promissory 
notes,  the  receipting  for  and  paying  of 
money,  and  "generally  [to]  do  every 
act,  matter,  or  thing  which  the  nature 
of  said  business  shall  require,"  does 
not  confer  authority  upon  the  agent  to 
indorse  a  note  not  connected  with  the 
management  and  control  of  his  prin- 
cipal's affairs,  business,  and  property. 
First  Nat.  Bank  v.  Bean  (1910)  141 
Wis.  476,  135  Am.  St.  Rep.  50,  124  N. 
W.  656.  The  clerk  of  a  merchant  who 
was  authorized  to  receive  and  indorse 
drafts  for  collection  and  deposit  on 
account  of  such  business,  and  also  to 
indorse  any  draft  drawn  in  favor  of 
the  merchant  on  account  of  the  busi- 


n.ess,  is  not  authorized  to  indorse  a 
draft  drawn  in  favor  of  the  merchant 
and  intended  by  the  drawer  as  a  loan 
to  a  thir()  person,  or  to  be  reloaned  by 
the  merchant  to  such  third  person,  the 
third  person  receiving  the  proceeds 
thereof  when  so  indorsed.  Chouteau 
V.  Filley  (1872)  50  Mo.  174.  Author- 
ity to  indorse  and  discount  a  note  con- 
ferred by  one  partner  upon  another, 
for  the  purpose  of  obtaining  funds  to 
meet  a  draft  drawn  upon  the  partner- 
ship, cannot  be  extended  to  authorize 
the  indorsement  and  discounting  of 
the  note  for  another  purpose.  Callen- 
der  V.  Golsan  Bros.  (1875)  27  La.  Ann. 
311. 

An  authority  to  an  agent,  'to  in- 
dorse any  bill  or  bills  of  exchange 
which  may  be  remitted  to  us"  does  not 
authorize  the  agent  to  indorse  and 
transfer  a  bill  of  exchange,  which  is 
remitted  to  the  principal  to  meet  an- 
other bill  drawn  on  the  principal,  in 
case  the  principal  should  accept  the 
bill  so  drawn  on  him,  where  he  never 
did  accept  it.  Fearn  v.  Filica  (1844) 
7  Mann.  &  G.  513,  135  Eng.  Reprint, 
206,  8  Scott,  N.  R.  241,  14  L.  J.  C.  P. 
N.  S.  15.  According  to  the  court,  the 
authority  of  the  agent  in  this  case  is 
limited  to  the  indorsement  of  bills 
which  belong  to  his  principal. 

In  Prescott  v.  Flinn  (1832)  9  Bing. 
19,  131  Eng.  Reprint,  521,  2  Moore  &  S. 
18,  1  L.  J.  C.  P.  N.  S.  145,  the  finding 
of  the  jury  that  the  agent  had  author- 
ity from  his  principal  to  indorse  bills 
was  sustained,  where  it  was  proven 
that  the  agent  was  the  confidential 
clerk  of  his  principal,  was  authorized 
to  sign  checks,  and  that  he  had  on 
three  occasions  indorsed  bills  of  ex- 
change by  procuration  for  his  prin- 
cipal, and  that  on  one  of  these  occa- 
sions, at  least,  his  principal  must  have 
known  of  the  indorsement.  The  court 
says  that  the  jury,  although  it  may  re- 
quire some  direct  testimony  upon  the 
authority  of  the  agent  to  indorse,  may 
justly  be  satisfied  with  less  evidence, 
where  it  is  proved  that  the  agent  was 
a  confidential  clerk  and  that  he  had 
undisputed  authority  to  draw  in  the 
name  of  his  principal. 

Authority  to  indorse  commercial  pa- 
per for  the  accommodation  of  third. 
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persons  may  not  be  implied  from  gen- 
eral authorit}^  to  an  attorney  in  fact 
to  draw  or  indorse  promissory  notes. 
Wallace  v.  Branch  Bank  (1840)  1  Ala. 
565.     Express    authority    to    indorse 
commercial  paper  to  the  principal's 
use  does  not  confer  authority  to  in- 
dorse for  the  accommodation  of  third 
persons.    North  River  Bank  v.  Aymar 
(1842)  3  Hill  (N.  Y.)  262.    It  is  stated 
that  this  is  true,  independently  of  the 
words  "to  the  principal's  use."     See 
Odiomev.  Maxcy  (1816)  13  Mass.  178, 
and  Edwards   v.   Thomas    (1877)    66 
Mo.  468,  infra.  III.  a.    The  principal 
may,    however,     be    bound     by    the 
agenfs  act  in  excess  of  his  author- 
ity, on  the  principle  of  estoppel,  to 
a  bona  fide  holder.    North  River  Bank 
V.  Aymar  (1842).  3  Hill   (N,  Y.)  262. 
But  authority  Ho  guarantee  the  pay- 
ment" of  commercial  paper  was  held 
to  authorize  the  indorsement  of  paper 
by  the  agent  for  the  purpose  of  lend- 
ing: the  principal's  credit,  in  Brooklyn 
Bank  v.  Metropolitan  Trust  Co.  (1917) 
178  App.  Div.  226,  165  N.  Y.  Supp.  111. 
In  Geiger  v.  Hoisch   (1917)   165  N. 
Y.  Supp.  360,  there  was  held  to  be  suf- 
ficient evidence  of  authority  to  indorse 
to  authorize  a  recovery  by  a  trans- 
feree, where  it  appeared  that  the  check 
was  indorsed  by  a  son  of  the  payee, 
who  testified  that  his  father  gave  the 
check  to  him,  and  gave  him  the  right 
to  indorse   it   in   the   following   lan- 
guage:    "I   told   him  I  wanted  that 
check,  as  I  did  not  have  cash,  and  he 
said  IJse  it.' " 

Authority  conferred  upon  an  agent 
*^  indorse"  a  note  will  be  regarded 
as  conferring  authority  upon  the  agent 
to  waive  demand  and  notice,  where  the 
principal  understood  that  the  note 
which  was  to  be  signed  was  its  re- 
newal of  another  note  on  which  there 
was  a  waiver  of  demand  and  notice, 
the  renewal  note  amounting,  in  effect, 
to  an  extension  of  time  for  the  pay- 
ment of  the  sum  evidenced  by  the  pre- 
vious note.  State  Bank  &  T.  Co.  v. 
Evans  (1908)  198  Mass.  11,  84  N.  E. 
329. 

Authority  to  indorse  need  not  be 
under  seal.  Bank  of  Washington  v. 
Peirson  (1826)  2  Cranch,  C.  C.  685, 
Fed.  Cas.  No.  953. 


Parol  authority  by  the  payee  of  a 
note  to  the  maker  thereof,  for  whose 
accommodation  the  note  was  given,  to 
indorse  it  in  the  name  of  the  payee, 
is  sufficient  to  bind  the  payee  upon  the 
contract  of  indorsement.  Turnbull  v. 
Trout  (1828)  1  Hall  (N.  Y.)  336. 

Express  authority  to  indorse  com- 
mercial paper  may  be  of  a  limited  na- 
ture. Where  the  agent  has  authority 
to  make  in  form  a  general  indorse- 
ment, but  is  required  to  deposit  the 
proceeds  to  the  credit  of  his  principal, 
one  who  accepts  a  check  so  indorsed 
by  the  agent  obtains  good  title  thereto, 
although  the  agent  misappropriates 
the  proceeds.  Santa  Marina  Co.  v.  Ca- 
nadian Bank  (1918)  165  C.  C.  A.  611, 
254  Fed.  391,  certiorari  denied  in 
(1919)  250  U.  S.  643,  63  L.  ed.  1186, 
39  Sup.  Ct.  Rep.  493;  Kansas  City,  M. 
&  B.  R.  Co.  V.  Ivy  Leaf  Coal  Co.  (1892) 
97  Ala.  705,  12  So.  395 ;  Wedge  Mines 
Co.  V.  Denver  Nat.  Bank  (1903)  19 
Colo.  App.  182,  73  Pac.  873;  McCabe 
Hanger  Mfg.  Co.  v.  Chelsea  Exch.  Bank 
(1918)  183  App.  Div.  441,  170  N.  Y. 
Supp.  759.  A  drawee  bank  which  has 
in  good  faith  paid  the  amount  of  a 
check  to  an  agent  authorized  to  in- 
dorse the  same  in  blank,  without 
knowledge  of  a  limitation  upon  his  au- 
thority which  required  him  to  deposit 
the  proceeds  to  the  account  of  his  prin- 
cipal, is  not  liable  to  the  principal  for 
the  loss  resulting  from  misappropria- 
tion. Wedge  Mines  Co.  v.  Denver  Nat. 
Bank  (1903)  19  Colo.  App.  182,  73  Pac. 
873.  A  secretary  and  bookkeeper,  who 
had  authority  to  make  his  employer's 
bank  deposits,  and  sign  the  name  of 
his  employer  upon  the  back  of  checks 
for  deposit,  and  deposit  them  in  the 
bank  to  the  credit  of  his  employer, 
can  pass  good  title  to  the  checks  to 
one  other  than  the  bank,  although  aft- 
er obtaining  the  funds  he  unlawfully 
diverted  them,  where  the  person  had 
no  notice  of  the  diversion.  McCabe 
Hanger  Mfg.  Co.  v.  Chelsea  Exch. 
Bank  (N.  Y.)  supra.  When  an  agent  / 
with  authority  to  collect  freight  bills 
and  give  receipts,  and  authority  to  in- 
dorse checks  received  for  this  purpose, 
for  collection,  or  for  collection  and 
deposit,  indorses  such  checks  and 
draws    the    cash    thereon    from    the 
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drawee  bank,  which  has  paid  nine 
checks  similarly  indorsed  through  the 
clearing  house,  the  act  binds  the  prin- 
cipal and  the  transaction  amounts  to 
payment;  the  fraud  of  the  agent  must 
be  borne  by  his  principal,  and  cannot 
be  visited  on  either  the  drawer  of  the 
checks  or  the  drawee  bank.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Ivy  Leaf  Coal 
Co.  (1892)  97  Ala.  705,  12  So.  395. 

Where  the  very  form  of  the  indorse- 
ment authorized  is  restrictive,  the  con- 
ferring of  the  authority  to  make  such 
an  indorsement  does  not  confer  au- 
thority to  make  a  general  indorsement. 
Exchange  Bank  v.  Thrower  (1903)  118 
Ga,  433,  45  S.  E.  316;  Swift  &  Co.  v. 
Miller  (1916)  62  Ind.  App.  312,  113  N. 
E.  447;  Standard  Steam  Specialty  Co. 
V.  Corn  Exch.  Bank  (1917)  220  N.  Y. 
478,  L.R.A.1918B,  575,  116  N.  E.  386; 
Schmidt  v.  Garfield  Nat.  Bank  (1892) 
64  Hun,  298,  19  N.  Y.  Supp.  252,  af- 
firmed without  opinion  in  (1893)  138 
N.  Y.  631,  3?  N.  E.  1084.  Authority 
conferred  upon  the  cashier  of  a  state 
branch  of  an  insurance  company  to 
indorse  drafts  with  a  rubber  stamp 
reading,  "Pay  to  the  order  of  the  Third 
National  Bank  for  deposit^  J.  P.  T., 
manager,  by  Line,  cashier,"  cannot  be 
treated  as  authority  to  indorse  in 
blank.  Exchange  Bank  v.  Thrower 
(Ga.)  supra.  A  bank  which  collects 
and  pays  to  the  person  depositii^  them 
the  proceeds  of  checks  belonging  to  a 
corporation  and  indorsed  generally  by 
its  agent,  whose  authority  to  indorse 
is  limited  strictly  to  indorsement  by  a 
rubber  stamp  for  deposit  in  another 
bank,  is  guilty  of  conversion,  since  the 
indorsement  is  a  forgery,  and  is  lia- 
ble to  the  corporation  for  the  proceeds 
collected.  Standard  Steam  Specialty 
Co.  V.  Corn  Exch.  Bank  (1917)  220  N. 
Y.  478,  L.R.A.1918B,  575, 116  N.  E.  386. 
A  clerk  who,  for  the  purposes  of  the 
case,  was  assumed  to  have  had  author- 
ity to  use  a  stamp  kept  by  his  em- 
ployer for  indorsing  checks,  which 
contained  the  words  "For  deposit  of 
Chemical  National  Bank  to  the  credit 
of  ...  "  and  to  sign  his  employ- 
er's name  in  connection  with  the  use 
thereof,  was  held  in  Schmidt  v.  Gar- 
field Nat.  Bank  (1892)  64  Hun,  298, 
19  N.  Y.  Supp.  252,  affirmed  without 


opinion  in  (1893)  138  N.  Y.  631,  S3 
K.  E..  1084,  to  have  no  authority  to 
indorse  generally  with  \he  employer's 
name  a  check  received  by  the  em- 
ployer. An  agent  with  authority  to 
sell  goods  and  collect  therefor,  who  is 
furnished  by  his  principal  with  a 
stamp  in  form  as  follows:  "Pay  to 
or  order  for  exchange  pay- 
able to  Swift  &  Co.    Swift  &  Co.  by 

,"  has  no  implied  authority  to 

indorse  his  personal  check  made  pay- 
able to  his  principal,  even  though  ex- 
change be  procured  by  the  use  of  such 
check;  accordingly  the  principal  can- 
not be  held  liable  upon  the  indorse- 
ment Swift  &  Co.  V.  Miller  (1916) 
62  Ind.  App.  312,  113  N.  E.  447.  A 
clerk  whose  duty  consisted  in  taking 
charge  of  the  books  of  his  employer 
and  making  entries  therein,  opening 
mail  and  laying  it  upon  his  empk^- 
er's  desk,  and  occasionally  collecting 
checks  when  specifically  authorized  to 
do  so  by  his  employer,  and  who  was 
authorized  at  times  to  deposit  checks 
in  his  employer's  bank,  and  was  au- 
thorized for  this  purpose  to  use  a 
stamp  which  read  as  follows:  'Tay 
to  Irving  Nat.  Bank.  Charles  E.  Dow- 
dall," — is  not  authorized  to  indorse 
checks  made  payable  to  his  employer, 
and  received  through  the  mail  in  pay- 
ment of  goods  sold.  Dowdall  v.  Borg- 
feldt  &  Co.  (1909)  113  N.  Y.  Supp. 
1069,  affirmed  without  opinion  in 
(1909)  134  App.  Div.  954,  118  N.  Y. 
Supp.  1103.  In  Gompertz  y.  Cook 
(1903)  20  Times  L.  R.  (Eng.)  106,  the 
manager  of  a  branch  of  the  plaintiff's 
business  had  verbal  authority  to  in- 
dorse bills  and  checks,  "per  pro.  Wys 
Muller  &  Co.,  H.  E.  Clench,"  for  the 
purpose  of  paying  them  into  the  plain- 
tiff's banking  account,  but  had  no  au- 
thority to  cash  them ;  the  manager  in- 
dorsed some  bills  generally  with  the 
name  of  the  plaintiff,  and  others  with 
the  plaintiff's  name  "per  pro.,"  and  ob- 
tained cash  thereon  from  the  defend- 
ant, who  was  the  holder  in  good  faith, 
and  misappropriated  the  money;  the 
jury  found  that  the  manager  had  no 
authority  to  indorse  otherwise  than 
per  procuration.  There  is  practically 
no  opinion  in  the  report  of  this  case. 
In  holding  that  the  plaintiff  was  en- 
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titled  to  recover  of  the  defendant,  the 
court  states:  '^That  as  to  the  bills 
not  signed  per  pro.,  there  must  be  judg- 
ment for  the  plaintiff.  As  to  those 
signed  per  pro.,  the  agent  had  no  au- 
thority to  negotiate  the  bills,  and  had 
authority  only  to  pay  them  into  the 
bank.  •  .  .  There  must,  therefore, 
be  judgment  for  the  plaintiff  on  those 
signed  per  pro." 

Express  authority  conferred  upon 
an  agent  to  indorse  checks  for  deposit 
to  his  principal's  account  does  not  con- 
fer authority  upon  the  agent  to  in- 
dorse checks  which  the  agent  has  re- 
ceived upon  an  unauthorized  sale  of 
his  principal's  stock,  on  the  certif- 
icates of  which  he  has,  for  the  purpose 
of  effecting  the  sale,  forged  his  prin- 
cipal's name;  his  principal  cannot, 
therefore,  be  held  liable  as  for  money 
had  and  received  where  the  agent  sub- 
sequently, under  his  power  of  attor- 
ney, draws  the  funds  thus  deposited 
out  of  the  bank  and  absconds  there- 
with. Fay  V.  Slaughter  (1902)  194 
DL  157,  66  LJt JL  564,  88  Am.  St.  Rep. 
148,  62  N.  E.  592. 

Express  authorily  to  indorse  may  be 
inferred  from  circumstances  or  a 
course  of  dealing.  Trundy  v.  Farrar 
(1850)  32  Me.  225;  Fprsyth  v.  Day 
(1858)  46  Me.  176;  Johnson  v.  John- 
son Bros.  (1911)  108  Me.  272,  80  Atl. 
741,  Ann.  Cas.  1913A,  1303. 

The  facts  that  a  father  had  been 
accustomed  to  assume  the  liability  of 
indorser  on  promises  on  which  his 
name  had  been  written  by  his  son,  and 
did  not  deny  the  validity  of  the  in- 
dorsement on  the  note  in  suit  until 
after  his  son  had  absconded,  but  im- 
pliedly admitted  his  liability  upon  it, 
are  sufficient  to  show  the  authority  of 
the  son  to  indorse  the  father's  name 
upon  the  note.  Abeel  v.  Seymour 
(1876)   6  Hun   (N.  Y.)  656. 

It  is  not  necessary,  however,  for  a 
principal  who  has  expressly  forbidden 
his  agent  to  indorse  drafts,  to  follow 
him  up  every  time  he  hears  of  an  in- 
dorsement by  the  agent,  and  forbid 
him,  in  order  to  negative  actual  au- 
thority. People  V.  Bank  of  North 
America  (1879)  75  N.  Y.  548. 

Proof  of  a  vote  of  directors  of  a 
corporation,    conferring   authority  to 


indorse  up|on  the  president,  is  not  nec- 
essary to  show  authority  in  the  presi- 
dent to  indorse.  Topping  v.  Bickf  ord 
(1862)  4  Allen  (Mass.)  120. 

A  power  of  attorney  to  the  manager 
of  a  business,  appointing  him  the  'true 
and  lawful  cashier  and  financial 
agent"  of  the  principal,  a  company 
which  took  commercial  paper  in  its 
business,  was  held  to  confer  authority 
upon  such  manager  to  indorse  nego- 
tiable paper,  the  court  stating  that  the 
agency  to  transact  the  general  finan- 
cial business, of  the  concern  can  bear 
no  other  signification.  Edwards  v. 
Thomas  (1877)  66  Mo.  468. 

See  infra.  III.  e. 

Ill,  Implied  or  apparent  authority  of 
agents  other  than  corporate  officers  or 
banJc  ofjiciala, 

a.  In  general. 

It  is  a  rule  announced  in  many  cases 
that  authority  to  indorse  commercial 
paper  will  not  be  lightly  inferred. 
Arcade  Realty  Co.  v.  Bank  op  Com- 
merce (reported  herewith)  ante,  lOS; 
Exchange  fiank  v.  Thrower  (1903)  118 
Ga.  443,  45  S.  E.  316;  Germain  Co.  v. 
Bank  of  Camden  County  (1913)  14  Ga. 
App.  88,  80  S.  E.  302 ;  Wilson  v.  John- 
son (1916)  98  Kan.  66,  157  Pac.  413. 
Authority  to  indorse  commercial  paper 
can  only  be  implied  where  the  agent 
is  unable  to  perform  the  duties  of  his 
agency  without  the  exercise  of  such 
authority,  or  where  the  power  is  a 
manifestly  necessary  and  customary 
incident  of  the  authority  bestowed  up- 
on the  agent.  Jackson  Paper  Mfg.  Co. 
v.  Commercial  Nat.  Bank  (1902)  199 
111.  151,  59  L.R.A.  657,  93  Am.  St.  Rep. 
113,  65  N.  E.  136;  T.  M.  Sinclair  & 
Co.  V.  Goodell  (1901)  93  IlL  App.  592; 
Wilson  V.  Johnson  (1916)  98  Kan.  66, 
157  Pac.  413;  Pluto  Powder  Co.  v. 
Cuba  City  State  Bank  (1913)  153  Wis. 
324, 141  N.  W.  220.  The  court  in  Jack- 
son V.  National  Bank  (1893)  92  Tenn. 
154,  18  L.R.A.  663,  36  Am.  St.  Rep.  81, 
20  S.  W.  802,  said :  "No  authority  will 
be  implied  from  an  express  authority. 
Whatever  powers  are  strictly  neces- 
sary to  the  effectual  exercise  of  the 
express  powers  will  be  conceded  to  the 
agent  by  implication.  In  order,  there- 
fore, that  the  authority  to  make  or 
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draw,  accept  and  indorse,  commercial 
paper,  as  the  agent  of  another,  may 
be  implied  from  some  other  express 
authority,  it  must  be  shown  to  be 
strictly  necessary  to  the  complete  ex- 
ecution of  the  express  power.  The 
rule  is  strictly  in  force  that  the  au- 
thority to  execute  and  indorse  bills 
and  notes  as  agent  will  not  be  implied 
from  an  express  authority  to  transact 
some  other  business,  unless  it  is  abso- 
lutely necessary  to  the  exercise  of  ex- 
press authority."  In  the  absence  of  an 
express  authority  to  indorse,  it  is 
stated  in  Guaranty  Trust  Co.  v.  Man- 
hattan Co.  (1918)  183  App.  Div.  586, 
170  N.  Y.  Supp.  81,  that,  where  the 
agent  claims  authority  to  indorse  nego- 
tiable instruments  with  the  name  of 
his  principal,  the  clearest  kind  of 
proof  should  be  required,  showing  the 
scope  and  purpose  of  the  agency;  but 
if  the  agency  is  established,  and  the 
indorsement  of  the  principal's  check 
by  the  agent  is  reasonably  necessary 
t^  effectuate  the  object  of  the  agency, 
the  power  to  indorse  inheres  in  the 
authority  expressly  given  to  do  other 
acts,  and  the  fact  that  the  act  of  in- 
dorsement is  clearly  required  to  ac- 
complish the  act  expressly  authorized 
by  it  is  evidence  that  the  power  to 
indorse  was  within  the  scope  of  the 
agency  and  intent  of  the  principal. 

Authority  to  indorse  cannot  be  im- 
plied from  the  fact  that  the  agent  has 
possession  of  the  paper.  Jackson  Pa- 
per Mfg.  Co.  V.  Commercial  Nat.  Bank 
(111.)  supra;  Hardesty  v.  Newby 
(1859)  28  Mo.  567,  75  Am.  Dec.  137; 
Jackson  v.  National  Bank  (1893)  92 
Teniu  154,  18  L.R.A.  663,  36  Am.  St. 
Rep.  81,  20  S.  W.  802.  Possession  of 
a  draft  by  one  who  is  denominated 
"cashier"  of  a  state  branch  of  an  in- 
surance company  does  not  indicate 
that  he  has  the  right  to  discount 
drafts  or  collect  the  proceeds.  Ex- 
change Bank  v.  Thrower  (1903)  118 
Ga.  433,  45  S.  E.  316. 

A  son  who  was  authorized  by  his 
father  to  check  on  his  father's  account 
if  he  needed  money,  and  who,  after 
the  formation  of  a  realty  company  in 
which  both  were  partners,  had  per- 
mission to  sign  the  father's  name  in 
making  contracts  with  men  to  whom 


lands  were  sold,  and  in  transferring 
stock  to  individuals,  has  no  implied 
authority  to  indorse  a  partnership 
note,  given  to  one  member  of  the  part- 
nership and  transferred  by  it.  Wilson 
v.  Johnson  (1916)  98  Kan.  66,  157 
Pac.  418,  holding  the  father  not  lia- 
ble upon  the  indorsement. 

The  mere  fact  that  the  principal 
has  directed  his  agent  to  indorse  two 
drafts  payable  to  the  principal  does 
not  show  that  the  agent  has  authority 
to  indorse  drafts  generally.  People  v. 
Bank  of  North  America  (1879)  75  N. 
Y.  648. 

It  has  been  said  that  before  a  hus- 
band can  be  held  liable  upon  an  in- 
dorsement made  by  his  wife,  it  must 
be  proved  that  she  had  express  or  im- 
plied authority  to  make  the  indorse- 
ment. Leeds  v.  Vail  (1850)  15  Pa. 
185.  The  purport*  of  this  decision 
seems  to  be  that  the  wife  has,  by  vir- 
tue of  her  relationship,  no  implied  au- 
thority to  indorse  a  note,  thereby  bind- 
ing her  husband. 

The  matter  may  foe  affected  by  a 
course  of  dealing.  In  Bank  of  Auburn 
v.  Putnam  (1867)  3  Keyes  (N.  Y.) 
343,  1  Abb.  App.  Dec.  80,  it  is  stated 
to  be  immaterial  whether  the  agent 
had  authority  from  his  principal  to 
indorse  an  accommodation  paper  in 
the  principal's  name,  or  whether  the 
note  was  in  fact  indorsed  for  the  ac- 
commodation of  the  maker,  where  the 
principal  had  frequently  recognized 
paper  so  indorsed,  since  the  plaintiff 
had  the  right  to  presume  from  the 
above  facts  that  the  paper  in  question 
was  business  paper,  such  as  the  agent 
had  been  in  the  habit  of  indorsing 
and  discounting  with  the  plaintiff. 

I).  Arising    from    express    authority    to 
make  collectiottH, 

An  agent  authorized  to  make  collec- 
tions has  no  implied  authority  to  in- 
dorse checks  taken  in  the  name  of  his 
principal. 

Arkansas.  —  Schaap  v.  First  Nat. 
Bank  (1918)  137  Ark.  251,  208  S.  W. 
309. 

California. — Arcade  Realty  Co.  v. 
Bank  of  Commerce  (reported  here- 
with) ante,  102. 


ANNO.— AGENCY— INDORSEMENT  OF  COMMERCIAL  PAPER.     121 


Dlinois. — Jackson  Paper  Mfg.  Co.  v. 
Commercial  Nat.  Bank  (1902)  199  111. 
151,  59  L.R.A.  657,  93  Am.  St.  Rep.  113, 
65  N.  E.  136 ;  T.  M.  Sinclair  &  Co.  v. 
Goodell  (1901)  93  111.  App.  592,  s.  c. 
on  second  appeal  (1904)  112  111.  App. 
594 

Indiana.  —  Hamilton  Nat.  Bank  v. 
Nye  (1906)  37  Ind.  App.  464,  117  Am. 
St.  Rep.  333,  77  N.  E.  295;  Robinson 
V.  Bank  of  Winalow  (1908)  42  Ind. 
App.  350,  85  N.  E.  793. 

Kansas. — Hope  Vacuum  Cleaner  Co. 
V.  Commercial  Nat.  Bank  (1917)  101 
Kan.  726,  168  Pac.  870.  But  see 
Chambeslin  Metal  WEAXHEltsTBip  Co. 
V.  Bank  of  Pleasanton  (reported 
herewith)  ante,  97. 

Michigan.  —  Lonier  v.  Ann  Arbor 
Sav.  Bank  <1910)  162  Mich.  541,  127 
N.  W.  685. 

Minnesota. — William  Deering  &  Co. 
v.  Kelso  (1898)  74  Minn.  41,  73  Am. 
St.  Rep.  324,  76  N.  W.  792 ;  Dispatch 
Printing  Co.  v.  National  Bank  (1910) 
109  Minn.  440,  50  L.R.A.(N.S.)  74,  124 
N.  W.  236,  s.  c.  on  second  appeal 
(1911)  115  Minn.  157,  132  N.  W.  2; 
McFadden  v.  Follrath  (1911)  114 
Minn.  85,  37  L.R.A.(N.S.)  201,  130 
N;  W.  542;  Doeren  v.  Krammer  (1919) 
141  Minn.  466,  170  N.  W.  609 ;  Talbot 
V.  First  &  Secur.  Nat.  Bank  (1920)  145 
Minn.  12,  176  N.  W.  184. 

Missouri — Graham  v.  United  States 
Sav.  Inst.  (1870)  46  Mo.  186;  Kansas 
City  Casualty  Co.  v.  Westport  Ave. 
Bank  (1915)  191  Mo.  App.  287,  177 
S.  W.  1082. 

New  York* — Robinson  v.  Chemical 
Nat  Bank  (1881)  86  N.  Y.  407. 

Tennessee.  —  Jackson  v.  National 
Bank  (1893)  92  Tenn.  154,  18  L.R.A. 
663,  36  Am.  St.  Rep.  81,  20  S.  W.  802. 

Utah. — Utah  Bkg.  Co.  v.  Newman 
(1914)  44  Utah,  194,  138  Pac.  1146. 

This  is  true,  even  if  he  is  expressly 

au^orized  to  accept  checks  or  notes 

drawn  in  favor  of  his  principal,  as 

well  as  money.    Schaap  v.  State  Nat. 

Bank  (1918)   137  Ark.  251,  208  S.  W. 

309;  William  Deering  &  Co.  v.  Kelso 

(1898)  74  Minn.  41,  73  Am.  St.  Rep. 

324,  76  N.  W.  792;  Doern  v.  Kammer 

(1919)  141  Minn.  466,  170  N.  W.  609; 

Jackson  v.  National  Bank   (1893)   92 

Teiut  154,  18  L.R.A.  663,  36  Am.  St. 


Rep.  81,  20  S.  W.  802;  Utah  Bkg.  Co. 
V.  Newman  (1914)  44  Utah,  194,  138 
Pac.  1146;  Pluto  Powder  Co.  v.  Cuba 
City  State  Bank  (1913)  153  Wis.  324^ 
141  N.  W.  220. 

An  attorney  who  has  received  a 
draft,  or  check,  payable  to  a  client  for 
whom  he  is  making  a  collection,  has 
no  authority  to  indorse  the  same  and 
collect  the  proceeds.  -Brown  v.  Peo- 
ple's Nat.  Bank  (1912)  170  Mich.  416, 
40  L.R.A.(N.S.)  657,  136  N.  W.  506; 
Chatham  Nat.  Bank  v.  Hochstadter 
(1883)  11  Daly  (N.  Y.)  343.  See 
Crahe  v.  Mercantile  Trust  &  Sav. 
Bank  (reported*  herewith)  ante,  92. 

A  general  pov^r  conferring  upon  an 
attorney  authority  "to  ask,  demand, 
receive,  and  recover  all  and  every  sum 
or  sums  of  money  whatsoever  .  .  ^ 
now  due  and  owing  [the  grantor  of  the 
power],  and  on  our  behalf  to  investi- 
gate, adjust,  settle,  and  to  compromise 
all  accounts,  debts,  claims,  disputes, 
and  matters  .  .  .  and  give  effec- 
tual receipts  and  discharges  for  all 
sums  of  money,  claims,  or  demands  by 
the  said  company  .  .  .  and  give 
effectual  receipts  in  full  discharge  of 
all  claims,"  does  not  authorize  the 
agent  to  indorse  a  check  given  in  the 
name  of  his  principal,  in  compromise 
of  a  claim  which  the  agent  was  au- 
thorized to  settle  under  the  pow%r  of 
attorney.  M.  Jacoby  &  Co.  v.  Payson 
(1895)  91  Hun,  480,  36  N.  Y.  Supp..240. 
The  facts  that  the  principal  is  a  for- 
eign corporation  and  that  its  custom 
was  to  pay  commercial  debts  by  check 
do  not  alter  this  rule.  Same  -case  on 
first  appeal  (1895)  85  Hun,  367,  32  N. 
Y.  Supp.  1032. 

A  power  of  attorney  given  by  one 
from  whom  a  debt  was  owing  by  the 
United  States,  conferring  upon  his 
agent  express  power  *'to  ask,  demand, 
receive,  and  receipt  for  any  and  all 
pay  and  allowances  due  me  from  the 
government  of  the  United  States  on 
account,"  etc.,  "and  to  sign  my  name 
to  any  receipt,  pay  roll,  voucher,  or 
other  acquittance  of  such  dues ;  .  .  . 
with  full  power  to  execute  and  deliver 
all  needful  instruments  and  papers, 
and  to  perform  ail  and  every  act  and 
thing  whatsoever,  requisite  and  neces- 
sary to  be  done  in  and  about  the  prem- 
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ises,"  does  not  confer  upon  the  attor- 
ney authority  to  indorse  a  draft  given 
in  payment  of  the  claim.  Holtsinger 
V.  National  Corn  Exch.  Bank  (1869)  6 
Abb.  Pr.  N.  S.  (N.  Y.)  292,  37  How. 
Pr.  208,  affirmed  in  (1870)  40  How.  Pr. 
720. 

A  power  of  attorney  authorizing  the 
agent  for  the  principal,  in  his  name 
and  for  his  use;  to  ask,  claim,  demand, 
•recover,  and  receive  from  the  commis- 
sioners of  his  Majesty's  navy,  or  whom 
else  it  might  concern,  certain  claims, 
followed  by  a  general  power  to  receive 
all  demands  from  all  other  persons 
whatsoever,  does  not  confer  authority 
upon  the  agent  to  indorse  bills  re- 
ceived in  settlement  of  claims,  and 
payable  to  the  principal,  or  his  order. 
Hogg  V.  Snaith  (1808)  1  Taunt.  347, 
127  Eng.  Reprint,  867.  A  similar  de- 
<cision  appears  in  Murray  v.  East  India 
Co.  (1821)  5  Barn.  &  Aid.  204,  106 
Eng.  Reprint,  1167,  24  Revised  Rep. 
325,  and  in  Hay  v.  Goldsmidt  (1804)  2 
Smith,  79,  1  Taunt.  349,  127  Eng.  Re- 
print, 868,  9  Revised  Rep.  790. 

A  general  power  of  attorney  to 
prosecute  a  claim,  with  power  to  set- 
tle the  claim  and  to  receive  any  check 
or  order  issued  for  the  payment  there- 
of, confers  no  power  upon  the  agent 
to  indorse  a  check  payable  to  the  prin- 
cipal in  payment  of  the  claim.  Millard 
V.  National  Bank  (1879)  3  MacArth. 
(D.  C.)  54. 

A  power  of  attorney  given  by  an 
heir  to  an  estate,  to  an  agent,  author- 
izing thje  agent  ''to  have,  demand,  and 
receive  from  any  person  or  persons 
now  holding,  or  who  may  hereafter 
hold,  any  of  the  estate,  moneys,  prop- 
erty, or  effects  belonging  to"  the  heir, 
does  not  authorize  the  agent  to  in- 
dorse a  draft  received  by  him,  and  pay- 
able to  the  heir.  Filley  v.  Gilman 
(1872)  2  Jones  &  S.  (N.  Y.)  339. 

An  agent  having  authority  to  sell, 
fiettle,  and  adjudge  his  principal's  in- 
terest in  a  partnership,  and  to  act  as 
he  should  think  best  in  such  partner- 
ship matter,  has  no  authority  to  in- 
dorse the  note  of  a  third  party,  accept- 
ed in  payment  of  the  purchase  price 
upon  a  sale  of  partnership  interests,  so 
as  to  bind  his  principal  by  the  indorse- 


ment.   Essick  V.  Buckwalter  (1889)  1 
Monaghan  (Pa.)  209,  16  Atl.  849. 

An  agent  to  whom  a  piano  manu- 
facturing company  consigns  pianos 
for  sale,  with  authority  to  receive  ei- 
ther cash  or  notes  in  consideration 
for  them,  does  not  have  implied  or  ap- 
parent authority  to  indorse  the  notes 
given  upon  such  a  sale,  and  payable 
to  his  principal.  Utah  Bkg.  Co.  v. 
Newman  (1914)  44  Utah,  194,  138  Pac. 
1146. 

The  agent  of  a  nonresident  powder 
company,  employed  to  make  sales  of 
its  goods  and  report  them  to  the  office 
of  the  pJwder  company,  from  which 
invoices  were  sent,  it  being  understood 
that  the  purchasers  generally  should 
remit  to  the  office  of  the  jn-incipal,  al- 
though some  small  sales  'were  made 
for  cash  and  the  money  collected  by 
the  agent,  who  also  had  authority  to 
collect  from  two  customers  who,  for 
certain  reasons,  desired  to  deal  di- 
rectly with  him,  the  agent  having  pos- 
session of  his  principal's  goods  and  re- 
ceiving checks  payable  to  his  princi- 
pal, giving  receipts  for  goods  in  the 
name  of  the  principal,  having  author- 
ity to  employ  help,  incur  expense  for 
livery,  and  to  include  livery  bills  in 
his  account,  is  not  clothed  with  im- 
plied or  apparent  authority  to  indorse 
checks  received  by  him,  payable  to  his 
principal.  Pluto  Powder  Co.  v.  Cuba 
City  State  Bank  (1913)  153  Wis.  324, 
141  N.  W.  220. 

One  employed  as  clerk  and  agent  for 
the  collection  of  rent  and  for  other 
matters,  by  a  trustee,  has  no  author* 
ity  to  indorse  a  check  payable  to  the 
trustee,  received  by  the  agent  for  rent. 
Robinson  v.  Chemical  Nat.  Bank 
(1881)  86  N.  Y.  404. 

In  National  City  Bank  v.  Westcott 
(1890)  118  N.  Y.  468,  16  Am.  St.  Rep, 
771,  23  N.  E.  900,  there  was  held  to  be 
no  implied  authority  in  the  agent  ot  an 
express  company,  which  had  posses- 
sion of  a  check  for  purposes  of  collec- 
tion, to  represent  the  express  company 
in  the  transaction  beyond  what  Avas 
requisite  to  the  performance  of  the  du- 
ties assumed  by  it,  or  was  legitimate- 
ly within  its  purpose,  and  that  this 
devolved  upon  the  express  company 
no  duty  either  to  indorse  )bhe  check  or 
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to  ^arantee  its  genuineness ;  hence 
the  express  company  was  not  bound  by 
the  agent's  indorsement. 

An  agent  employed  to  sell  fence  ma- 
chines, under  an  agreement  that  his 
principal  would  take  notes  for  ma- 
chines when  the  notes  were  declared 
good  by  a  local  bank,  is  not  author- 
ized to  indorse  a  note  so  taken.  Na- 
tional Fence-Mach.  Co.  v.  Highleyman 
(1905)  71  Kan.  347,  80  Pac.  568,  hold- 
ing the  principal  not  liable  on  the  in- 
dorsement. 

In  Hamilton  Nat.  Bank  v.  Nye 
(1905)  37  Inid.  App.  464,  117  Am.  St. 
Rep.  333,  77  N.  E.  295,  an  agent  en- 
gaged in  selling  goods,  who  was  au- 
thorized to  collect  money  for  goods 
sold,  was  held  to  have  no  implied  au- 
thority to  bind  his  principal  by  the 
separate,  original,  and  independent 
contract  of  indorsement. 

An  agent  with  whom  a  note  is  in- 
trusted by  the  holder,  with  authority 
to  collect  the  same,  is  not  authorized 
to  indorse  a  check  drawn  by  the  maker 
of  the  note,  payable  to  the  order  of  the 
holder.  Robinson  v.  Bank  of  Winslow 
a908)  42  Ind.  App.  350,  85  N.  E.  793. 
Nor  is  an  agent,  authorized  to  sell 
and  collect,  impliedly  authorized  to  in- 
dorse his  principal's  name  on  a  check 
which  the  agent  has  drawn  to  the  prin- 
cipal's order.  Swift  &  Co.  v.  Miller 
(1916)  62  Ind.  App.  312,  113  N.  E.  447. 
These  cases  proceed  upon  the  the- 
017  that  the  indorsement  of  the  checks 
is  not  a  necessary  incident  to  the  col- 
lection of  the  accounts.  When  the 
check  was  received  in  payment  of  the 
account,  the  agent's  duty  as  collector 
ceased,  except  to  transmit  the  checks 
to  his  principal. 

It  has  been  held,  generally,  that  ex- 
press authority  to  receive  negotiable 
paper  does  not  imply  the  power  to  in- 
dorse it.  Porges  v.  United  States 
Mortg.  &  T.  Co.  (1911)  203  N.  Y.  181, 
96  N.  E.  424.  In  this  case  an  agent, 
who  was  authorized  to  sell  his  prin- 
cipal's property  aad  accept  either  cash 
or  other  property  in  payment,  was 
held  not  authorized  to  indorse  a  check 
made  payable  to  his  principal,  in  pay- 
ment of  a  difference  upon  an  exchange 
of  the  property.  The  court  states  that 
the  evidence  is  barren  of  any  proof 


that  the  sale  or  exchange  of  the  prin- 
cipal's property,  or  the  payment  by  the 
agent  of  any  money  in  settlement  of 
any  of  the  charges  or  liabilities  made 
under  the  power  of  attorney,  or  the 
accomplishment  of  any  act  authorized 
by  it  necessitated  the  indorsement  and 
transfer  of  the  check.  It  is  further 
stated  that,  in  the  absence  of  express 
authority  to  indorse,  it  appears  clear- 
ly that  the  accomplishment  of  the  act 
expressly  authorized  required  the  ex- 
ercise of  authority  to  indorse. 

Authority  to  collect  a  note  or  bill 
does  not  authorize  the  agent  to  indorse 
the  note  or  bill.  Hines  v.  Butler 
(1844)  38  N.  C.  (3  Ired.  Eq.)  307 
(obiter).  An  attorney  at  law  who  re- 
ceives a  note  for  collection  has  no 
implied  or  apparent  authority  to  in- 
dorse it  for  the  purpose  of  transfer- 
ring the  property  in  it  to  another. 
Russell  V.  Drummond  (1855)  6  Ind. 
216;  Quigley  v.  Mexico  Southern  Bank 
(1883)  80  Mo.  289,  50  Am.  Rep.  503. 
Nor  is  the  agent  authorized  to  indorse 
another  paper  for  the  debtor  to  enable 
the  latter  to  raise  money  to  pay  the 
principal.  Hines  v.  Butler  (N.  C.)  su- 
pra. Compare  with  Bank  of  Hamburg 
V.  Johnson  (1845)  37  S.  C.  L.  (3  Rich.) 
42,  infra.  III.  c. 

A  piano  salesman  has  no  ostensible 
authority  to  indorse  with  his  princi- 
pal's name  a  note  taken  to  himself  in- 
dividually upon  the  sale  of  a  piano, 
and  cannot  therefore  bind  his  princi- 
pal on  the  indorsement.  Wickersham 
Bkg.  Co.  V.  Nicholas  (1905)  2  Cal. 
App.  18,  82  Pac.  1124. 

There  is  a  class  of  cases  illustrated 
by  Chamberlin  Metal  Weatherstrip 
Co.  V.  Bank  of  Pleasanton  (reported 
herewith)  ante,  97,  in  which  an 
agent  with  authority  to  collect  has 
been  held  to  have  authority  to  indorse 
paper  payable  to  his  principal.  In  that 
case  the  court  refused  to  hold  liable 
a  bank  which  had  paid  to  an  agent, 
upon  his  indorsement  of  his  principal's 
name,  a  check  payable  to  the  principal, 
where  it  appeared  that  the  principal 
sent  the  agent  to  a  state  distant  from 
the  home  ofRce,  with  full  authority  to 
contract  for  weather  strips,  to  furnish 
the  material,  and  do  the  v/ork,  or  to 
use  the  material  and  do  the  work,  and 
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sent  him  with  a  contract  expressly 
providing  for  cash  payments  upon 
completion  of  the  work.  The  decision 
in  Hope  Vacuum  Cleaner  Co.  v.  Com- 
mercial Nat.  Bank  (1917)  101  Kan. 
726,  168  Pac.  870,  to  the  effect  that 
vesting  an  agent  with  authority  to  sell 
machines,  install  them,  and  take 
checks  for  the  price,  did  not  confer  on 
him  authority  to  indorse  a  check  pay- 
able to  his  principal,  is  distinguished 
by  the  court  in  the  Chamberlin  Metal 
Weatherstrip  Co.  Case  by  saying  that 
that  was  not  a  case  involving  the  mere 
question  of  an  agent's  authority  to  in- 
dorse commercial  paper  for  his  prin- 
cipal, because  the  agent's  power  would 
ordinarily  include  no  such  authority. 

The  decision  of  the  supreme  court  of 
Virginia  in  Whitten  v.  Bank  of  Fin- 
castle  (1902)  100  Va.  546,  42  S.  E.  309, 
referred  to  in  Chamberlin  Metal 
Weatherstrip  Co.  v.  Bank  op  Pleas- 
ANTON  (reported  herewith),  related 
to  the  making  of  a  note  by  the 
agent.  The  decision  in  Porges  v.  Unit- 
ed States  Mortg.  &  T.  Co.  (1909)  135 
App.  Div.  484, 120  N.  Y.  Supp.  487,  was 
reversed  by  the  court  of  appeals  in 
(1911)  203  N.  Y.  181,  96  N,  E.  424, 
discussed  supra. 

An  attorney  employed  by  devisees 
under  a  will  to  collect  their  share  of 
the  decedent's  estate,  who  in  turn  em- 
ployed other  attorneys  to  assist  him 
in  procuring  a  settlement  of  the  estate, 
has  authority  to  indorse  checks  made 
payable  to  his. clients  by  the  attorneys 
thus  employed  by  him.  National  Bank 
V.  Old  Town  Bank  (1902)  50  C.  C.  A. 
443,  112  Fed.  726.  The  court  points 
out  that  the  question  in  this  case  was 
not  whether  the  clients  were  bound  as 
indorsers.  It  is  expressly  said :  "We 
do  not  mean  to  say  that  the  implied 
authority  of  an  attorney  authorizes  an 
indorsement  of  his  client's  name  in 
such  a  way  as  to  bind  the  client  as  an 
indorser,  but  that,  under  the  circum- 
stances of  this  case,  Fairman  [the  at- 
torney employed  by  the  legatees]  was 
authorized  to  collect  the  money  of  his 
clients,  and  for  that  purpose  to  make 
these  indorsements  as  a  proper  means 
to  that  end.  The  indorsement  was 
availing  to  protect  the  drawer  of  the 
check,  and  that  is  sufficient."    In  sus- 


taining the  right  of  the  attorney  to  in- 
dorse the  check  thus  drawn  payable  to 
his  client's  order,  and  collect  the  mon- 
ey, the  court  further  says :  He  ''alone 
was  authorized  to  receive  from  the 
executor  the  amount  coming  to  the 
distributee.  It  was  also  his  duty  to 
take  only  money  in  payment  of  the 
claim.  .  .  .  Elliott  and  Hoffman 
were  engaged  by  Fairman  to  assist  in 
the  prosecution  and  collection  of  the 
claims.  ■  They  were  subagents  without 
privity  with  Fairman's  clients.  They 
were  agents  of  the  agent  only.  .  .  . 
Their  duty  was  fulfilled,  their  liability 
discharged,  when  they  had  paid  to 
Fairman  the  moneys  collected  by  them 
as  the  fruit  of  the  litigation.  They 
had  no  warrant  to  constitute  them- 
selves the  guardians  of  Fairman's 
clients,  or  to  volunteer  protection  to 
them  against  their  chosen  counsel,  if 
indeed  they  had  any  such  purpose. 
They  drew  their  checks  upon  their 
bank  for  the  amount  collected,  less  the 
fee  for  service  which  had  been  agreed 
upon  with  Fairman,  but  not  with  his 
clients.  .  .  .  Elliott  and  Hoffman 
could  not  rightfully  curtail  the  au- 
thority of  Fairman  to  receive  in  money 
the  fruits  of  the  litigation,  since  he 
had  been  thereto  fully  authorized  by 
his  clients,  with  whom  Elliott  and 
Hoffman  had  no  privity.  Indeed  we 
are  inclined  to  believe  that  Elliott  and 
Hoffman  did  not  design  to  limit,  if  they 
could,  Fairman's  authority;  that  these 
checks  were  drawn  to  the  order  of  the 
distributees,  respectively,  merely  to 
indicate  the  division  of  the  fund 
among  them,  and  in  the  expectation 
that  Fairman  would  himself  collect 
and  distribute  the  money.  .  .  .  We 
are  of  the  opinion  that,  under  the  pe- 
culiar facts  disclosed,  Fairman  was 
authorized  to  collect  this  money,  and 
for  that  purpose  to  execute  these  in- 
dorsements upon  the  check." 

An  agent  with  authority  to  collect 
and  to  receipt  in  the  name  of  the  prin- 
cipal for  the  bills,  if  paid,  and  to  re- 
ceive the  proceeds  in  money,  has  ap- 
parent authority  to  receive  checks 
drawn  in  favor  of  his  principal,  and 
to  indorse  such  checks  in  his  princi- 
pal's name.  Lorton  v.  Russell  (1889) 
27  Neb.  372,  43  N.  W.  112.     The  rule 
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that  an  agrent  authorized  to  collect 
money  for  his  principal  is  not  thereby 
impliedly  authorize4  to  indorse  checks, 
payable  to  his  principal,  which  he  re- 
ceives in  payment  of  such  debts,  is 
held  not  applicable  in  Island  Belt  S.  S. 
Co.  V.  J.  &  M.  Cafe  (1918)  108  Wash. 
263,  174  Pac.  19,  to  the  case  of  the 
purser  of  a  steamship,  who  not  only 
was  a  soliciting  agent  for  the  steam- 
ship, collecting  bills  due  him,  but  was 
the  general  financial  agent,  authorized 
to  pay  from  the  collections  made  by 
him  the  expense  of  operating  the  boat. 
The   fact    that    his    employment    as 
parser    was    terminated    before    the 
checks  in  question  were  cashed  by  him 
was  held  not  to  prevent  the  conclusion 
of  the  trial  court  that  his  employment 
continued  under  such  circumstances  as 
to  indicate  to  the  person  who  cashed 
the  checks  that  he  was  still  the  agent 
of  the  steamship  company,  possessing 
the  same  authority  as  while  he  was 
acting  as  purser.     It  appeared  that 
after  his  employment  as  purser  was 
terminated,  he  was  employed  by  the 
steamship  company  to  assist  the  new 
purser,  and  also  to  act  as  the  repre- 
sentative of  the  steamship  company  at 
one  end  of  its  lines;  that  he  had  busi- 
ness cards  printed,  purporting  to  show 
that  he  was  the  steamship  company's 
agent,  and  used  these  cards  in  solicit- 
ing business   for  the   company;   and 
that  this  was  done  with  the  company's 
approval.    The  court  here  holds  that 
the  apparent  authority  of  the  agent  is, 
in  its  last  analysis,  one  of  fact,  and 
that  while  the  appellate  court  is  not 
bound  by  the  conclusion  of  the  trial 
court  upon  questions  of  fact,  as  in  the 
case  of  a  trial  by  jury,  the  court  con- 
cludes that  the  record  of  the  whole 
convinces  it  that  it  would  not  be  war- 
ranted in   disturbing  the   conclusion 
reached  by  the  trial  court.    An  agent 
for  the  sale  of  agricultural  machinery 
has  authority,  by  virtue  of  his  agency, 
to  indorse  a  note  taken  by  him  for  such 
machinery,  and  payable  to  the  order 
of  his  principal,  to  himself,  in  pay- 
ment of  his  commission.    Englehart  v. 
Peopa  Plow  Co.  (1887)  21  Neb.  41,  31 
N.  W.  391. 

The  implied  or  apparent  authority 
.existing  in  one  empowered  to  make 


collections  may  be  enlarged  by  a 
course  of  dealing;  where,  by  a  long 
course  of  dealing,  the  collecting  agent 
has  indorsed  checks  payable  to  the 
principal,  to  the  knowledge  of  his 
principal,  authority  to  indorse  may  be 
inferred.  Arcade  Realty  Co.  v.  Bank 
OF  Commerce  (reported  herewith) 
ante,  102;  Best  v..  Krey  (1901)  83 
Minn.  32,  85  N.  W.  822;  Bank  of  Au- 
burn V.  Putnam  (1867)  3  Keyes  (N. 
Y.)  *343, 1  Abb.  App.  Dec.  80;  National 
Park  Bank  v.  American  Exch.  Nat. 
Bank  (1903)  40  Misc.  672,  83  N.  Y. 
Supp.  249,  s.  c.  on  subsequent  appeal 
(1904)  88  N.  Y.  Supp.  271.  It  was 
found  as  a  fact  in  Arcade  Realty  Co. 
V.  Bank  of  Commerce  (reported  here- 
with) ante,  102,  that  an  agent  for  the 
collection  of 'rent  had  authority  to  de- 
posit all  rents  collected  by  him  to  his 
personal  account,  for  the  purpose  of 
remitting  the  same  to  his  principal  by 
his  personal  check,  and  it  was  held  that 
this  authority  carried  with  it  the  pow- 
er essential  in  that  course  of  business, 
namely,  the  indorsement  for  deposit  of 
checks  payable  to  the  principal,  where 
such  were  collected.  The  majority 
opinion  assumes  that  the  principal  in 
this  case  was  chargeable  with  knowl- 
edge that  at  least  some  of  the  checks 
given  for  rent  were  payable  to  the 
principal,  and  not  to  the  agent,  and 
therefore  charges  the  principal  with 
knowledge  that  the  agent  was  indors- 
ing such  checks,  and  depositing  them 
to  his  personal  account.  From  this 
conclusion  there  is  a  strong  dissent  to 
the  effect  that  the  principal  cannot  be 
charged  with  knowledge,  from  the 
course  of  dealing  in  this  case,  that 
checks  were  payable  to  the  principal's 
order  and  indorsed  by  the  agent,  but 
states  that  it  was  more  in  keeping 
with  the  custom  of  collecting  rents 
that  the  rent  be  payable  either  in  cash, 
or  in  checks  payable  to  the  agent  him- 
self, and  that  the  principal  was  au- 
thorized to  assume  that  this  was  the 
fact,  and  was  not  chargeable  with 
notice  that  checks  given  for  rent  were 
payable  directly  to  him.  In  Best  v. 
Krey  (1901)  83  MiniL  32,  85  N.  W.  822, 
the  agent  had  been  intrusted  to  in- 
dorse the  notes  and  checks  payable  to 
his  principal,  and  receive  the  money 
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thereon,  and  use  the  money  to  pur* 
chase  goods  for  his  principal's  benefit. 
Under  this  state  of  facts  it  was  held 
that  it  was  proper  to  submit  to  the 
jury  the  question  of  whether  the  agent 
had  actual  authority  to  indorse  the 
checks,  the  actual  authority  to  be  in- 
ferred from  the  circumstances.  In 
sustaining  the  finding  of  the  jury  that 
the  agent  had  this  authority,  the  court 
said:  "It  was  not  necessary  for  re- 
spondent to  show  that  appellant  gave 
express  or  actual  authority  to  the 
agent  to  indorse  checks.  It  is  suf- 
ficient if  it  appears  that  in  the  course 
of  the  principal's  business  his  agent 
indorsed  checks,  under  such  circum- 
stances, and  for  so  long  a  period,  as  to 
justify  the  inference  that  he  had  been 
given  such  authority.  In'other  words, 
Was  the  conduct  of  the  agent  with 
reference  to  the  business  sufficient  to 
establish  by  implication  that  such  au- 
thority was  given,  notwithstanding  the 
direct  testimony  of  the  principal  to  the 
contrary?  We  think  the  evidence  is 
sufficient  to  support  the  conclusion  of 
the  jury  upon  that  question." 

The  occasional  settlement  of  bal- 
ances by  the  personal  checks  of  an 
agent  with  authority  to  collect  ac- 
counts, and  the  statement  showing 
that  some  customers  had  paid  large 
amounts,  are  not  sufficient  to  charge 
the  principal  with  knowledge  that  the 
agent  had  received  checks  payable  to 
the  principal's  order,  and  then  in- 
dorsed them  and  collected  the  money. 
Dispatch  Printing  Co.  v.  National 
Bank  (1911)  115  Minn.  157,  132  N.  W. 
2. 

The  fact  that  the  agent,  for  a  con- 
siderable period  of  time,  indorsed 
checks  made  payable  to  his  principal, 
has  no  tendency  to  prove  that  he  was 
expressly  authorized  so  to  indorse  the 
checks.  The  fact  that  he  had  been  in 
the  habit  of  indorsing  such  checks,  if 
known  to  his  principal,  might  tend  to 
establish  apparent  authority,  but 
would  be  of  no  other  or  greater  force 
or  effect.  Dispatch  Printing  Co.  v. 
National  Bank  (1910)  109  Minn.  440, 
50  L.R.A.(N.S.)  74,  124  N.  W.  286. 

The  fact  that  a  collecting  agent  fre- 
quently sent  his  own  checks  in  pay- 
ment of  collections  does  not  charge  his 


principal  with  notice  that  the  agent 
has  indorsed  checks  payable  to  the 
principal,  taken  in  the  course  of  such 
collection.  Kansas  City  Casualty  Co. 
v.  Westport  Ave.  Bank  (1915)  191  Mo. 
App.  287,  177  S.  W.  1092. 

A  collecting  agent's  principal  can- 
not complain  of  the  indorsement  of 
checks  made  payable  to  the  principal, 
by  the  agent,  where  the  proceeds  of 
the  checks  were  actually  received  by 
the  principal.  Case  v.  Kramer  (1906) 
34  Mont  142,  85  Pac.  878. 

c.  Arising    from    express    authority     to 
tnanage  Imsiness. 

The  power  to  indorse  under  a  gen- 
eral authority  to  manage  a  business 
has  been  variously  decided.  An  at- 
torney in  fact  who  is  authorized  to  sell 
and  dispose  of  any  and  all  property  of 
his  principal,  both  personal  and  real, 
and  give  in  his  principal's  name  any 
bill  of  sale  of  personal  property  that 
may  be  necessary,  and  to  do  all  other 
matters  in  relation  to  any  of  his  prin- 
cipal's property  or  debts  which  the 
principal  could  do  if  present,  was  held  • 
to  have  authority  to  indorse  a  promis- 
sory note  so  as  to  pass  title  thereto, 
the  court  stating  that  it  was  not  nec- 
essary to  decide  whether  the  indorse- 
ment would  subject  the  principal  to 
all  the  ordinary  liabilities  of  an  in- 
dorser.  Gould  v.  Bowen  (1868)  26 
Iowa,  77.  Express  authority  **to  trans- 
act all  business  of  every  nature  which 
I  may  have  in  the  state  of  Texas,  and 
to  make,  execute,  and  deliver  any  and 
all  papers,  documents,  deeds,  and  con- 
veyances, or  other  instrument  which 
she  may  deem  proper,  or  to  be  for  my 
best  interest,"  confers  authority  upon 
the  attorney  to  transfer  a  note.  Pres- 
nall  V.  McLeary  (1899)  —  Tex.  Civ. 
App.  — ,  50  S.  W.  1066.  It  does  not 
appear  in  this  case  that  the  note  was 
transferred  by  indorsement.  An  agent 
put  in  general  charge  of  a  store  has 
no  implied  authority  to  indorse  a  note 
given  by  a  purchaser  of  goods  from  the 
store,  to  enable  him  to  have  the  note 
discounted  and  thus  raise  money  to 
pay  for  the  goods.  Bank  of  Hamburg 
V.  Johnson  (1845)  37  S.  C  L.  (3  Rich.) 
42.  A  bank  which  paid  checks  pay- 
able to  a  railway  company,  upon  the« 
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indorsement  of  a  station  agent,  was 
held  liable  to  the  railway  company 
in  Canadian  P.  R.  Co.  v.  Hochelaga 
Bank  (1908)  5  East  L.  R.  (Quebec) 
569,  OB  the  theory  that  the  station 
agent  had  no  authority  to  indorse  the 
checks.  There  is  no  discussion,  how- 
ever, of  implied  or  apparent  authority. 
But  a  power  of  attorney  conferring 
general  authority  upon  the  agent  to 
manage  his  principal's  real  estate,  and 
concluding  with  a  general  power  to  do 
all  lawful  acts  and  things  concerning 
the  principal's  business,  of  what  na- 
ture or  kind  soever,  in  the  United 
Kingdom,  and  generally  to  act  for  his 
principal,  and  on  his  behalf,  in  all 
nuitters>  as  fully  and  amply  in  all  re- 
spects as  the  principal  might,  was  held 
not  to  authorize  the  agent  to  indorse 
bills  of  exchange  in  the  name  of  his 
principal.  Esdaile  v.  LaNauze  (1835) 
I  Young  &  C.  Exch.  394,  160  Eng.  Re- 
print, 160,  4  L.  J.  Exch.  in  Eq.  46. 

See  CousMAN  y.  Seattle  Nat.  Bank 
and  CbjlBs  v.  Mercantile  Trust  & 
Sav.  Bank  (reported  herewith)  ante, 
108,92. 

Where  there  is  no  question  as  to  the 
liability  of  the  principal  on  the  draft, 
it  has  been  held  that  an  attorney  for 
a  building  and  loan  association,  who 
was  employed  to  adjust  a  loss  with  an 
insurance  company  upon  a  building 
on  which  the  association  had  a  mort- 
gage, and  to  collect  the  amount  due  the 
association  on  the  policy,  had  autho]*- 
ity  to  indorse  a  draft  given  by  an  ad- 
juster of  the  insurance  company  upon 
the     insurance     company's     general 
agent,  for  the  amount  of  the  loss.    Na- 
tional F.  Ins.  Co.  V.  Eastern  Bldg.  & 
L  Asso.  (1902)  63  Neb.  698,  88  N.  W. 
863. 

An  attorney  employed  by  nonresi- 
dent owners  of  property  to  look  after 
the  property  generally,  and  who  was 
tnthorized  to  sell  the  same,  was  held 
authorized  to  indorse  a  check  payable 
to  the  principal,  given  by  the  pur- 
chaser for  a  small  balance  remaining 
onpaid,  in  First  Nat.  Bank  v.  Henry 
(1915)  30  N.  D.  324,  152  N.  W.  668. 
The  employment  of  the  attorney  in  this 
case  waa  very  general ;  that  is,  exten- 
nve  powers  had  been  conferred  upon 


him  relating  to  the  management  of  the 
property. 

An  attorney  who  acted  as  the  agent 
of  his  client,  caring  for  her  property 
generally,  was  held  to  have  no  author- 
ity to  indorse  a  check  payable  to  her, 
for  a  loan  that  was  beiiig  negotiated 
through  the  attorney.  Thomson  v. 
Bank  of  British  N.  A.  (1880)  82  N.  Y. 
1, 

d.  Arising  from  the  posttitm  of  manager. 

The  facts  are  so  varied  in  the  cases 
relating  to  "managers"  that  no  gen- 
eral rule  can  be  deduced  as  to  the  im- 
plied or  apparent  authority  to  indorse. 
In  Baines  v.  Coos  Bay  Nav.  Co.  (1904) 
45  On  307,  77  Pac.  400,  a  case  involv- 
ing the  validity  of  a  note  given  by  the 
general  manager  of  a  corporation,  the 
court  states  the  rule  to  be  that  na 
managing  agent  of  a  corporation,  ex- 
cept the  cashier  of  a  bank,  possesses 
implied  power  to  bind  it  by  issuing, 
accepting,  or  indorsing  on  its  behalf 
negotiable  instruments.     The  law  re- 
quires that  such  an  agent  must  pos- 
sess express  authority  before  he  can 
bind    his    principal    by    putting    in 
circulation     negotiable     instruments. 
There  is  stated  to  be  an  exception  to- 
this  rule,  however,  where  the  exigency^ 
of  a  creditor's  demand  against  the  cor- 
poration, incurred  in  the  legitimate  ex- 
ercise of  its  business,  necessitates  a 
speedy  settlement.    In  such  a  case  it 
is  stated  to  have  been  held  that  a  gen- 
eral manager,  in  lack  of  funds,  pos- 
sesses implied  power  to  evidence  the 
debt  by  executing  on  its  behalf  a  prom- 
issory note.     In  fact,  in  some  cases, 
the  implied  or  apparent  authority  has 
been  held  to  be  a  question  of  fact.    In 
Graton  &  K.  Mfg.  Co.  v.  Redelsheimer 
(1902)  28  Wash.  370,  68  Pac.  879,  the 
apparent  authority  of  an  agent  to  in- 
dorse checks  payable  to  his  principal 
was  held  to  be  a  question  of  fact, 
where  an  agent  was  put  in  charge  of 
the   business   of  the  principal,  with, 
power  to  sell  its  goods,  collect  for  the 
same,  and  make  purchases  of  other 
dealers  when  necessary  to  fill  orders 
calling  for  goods  that  were  not  in  the 
stock  of  which  the  agent  had  charge. 

In  the  following  cases,  the  manager 
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was  held  to  have  no  implied  or  appar- 
ent authority  to  indorse : 

The  superintendent  and  manager  of 
a  paper  mill,  who  had  charge  of  the 
buying  of  materials,  of  the  hiring  of 
men,  and  looking  after  the  manufac- 
ture and  the  sale  of  paper,  was  held 
to  have  no  implied  authority  to' indorse 
a  check  which  he  received  from  a  cus- 
tomer of  the  company,  upon  a  trip 
made  by  him  to  solicit  orders  for  the 
company.  Jackson  Paper  Mfg.  Co.  v. 
Commercial  Nat.  Bank  (1902)  199  111. 
151,  59  L.R.A.  657,  93  Am.  St.  Rep. 
113,  65  N.  E.  136.  The  manager  and 
superintendent  was  under  the  direc- 
tion of  the  treasurer,  who  was  the 
managing  director  of  the  corporation. 
It  was  not  shown  that  he  had  ever  in- 
dorsed checks,  or  in  fact  had  ever 
signed  checks,  except  to  countersign 
some  which  had  been  given  for  pur- 
chases of  material,  the  object  of  such 
countersigning  being  to  show  that  the 
amount  of  the  purchase  was  correct. 
The  court  lays  down  the  general  prin- 
ciple that  authority  to  indorse  com- 
mercial paper  can  only  be  implied 
where  the  agent  is  unable  to  perform 
the  duties  of  his  agency  without  the 
exercise  of  such  authority,  there  being 
no  such  inability  shown  in  this  case. 

A  local  or  district  manager  of  the 
General  Electric  Company,  through 
whom  the  General  Electric  Company 
sent  a  dishonored  check  for  collection, 
was  held  to  have  no  implied  authority 
to  transfer  the  check  to  a  third  person, 
although  for  the  purpose  only  of  quali- 
fying him  to  sue  on  the  check.  Rigby 
V.  Lowe  (1899)  125  Cal.  613,  58  Pac. 
153. 

The  general  agent  of  a  nonresident 
mining  company,  who  has  general 
charge  of  the  company's  business  at 
the  mines,  ordinarily  has  no  implied 
authority  to  indorse  promissory  notes. 
New  York  Iron  Mine  v.  First  Nat. 
Bank  (1878)  39  Mich.  644. 

It  is  stated  in  Bank  of  Commerce 
V.  Baird  Min.  Co.  (1906)  13  N.  M.  424, 
85  Pac.  970,  a  case  involving  the  pow- 
er of  a  managing  agent  of  a  nonresi- 
dent mining  company  to  draw  drafts 
on  his  principal,  that  the  managing 
agent  of  a  corporation,  other  than  a 
cashier  of  a  bank,  has  no  implied  pow- 


er to  bind  the  corporation  by  making, 
accepting,  or  indorsing  negotiable  pa- 
per. 

The  head  steward  of  a  large  farm- 
ing establishment  has  no  implied  au- 
thority to  indorse  bills  of  exchange  in 
the  name  of  his  principal.  Davidson 
V.  Stanley  (1841)  2  Mann.  &  G.  721, 
133  Eng.  Reprint,  936,  3  Scott,  N.  R. 
49. 

In  Middlesex  County  Bank  v.  Hirsch 
Bros.  Veneer  Mfg.  Co.  (1889)  4  N.  Y. 
Supp.  385,  the  court  refused  to  charge 
a  corporation  upon  an  indorsement  in 
the  form,  "L.  Hirsch,  Manager,"  where 
there  was  no  proof  that  the  note  con- 
cerned any  business  of  the  corpora- 
tion, that  the  corporation  ever  received 
any  value  for  or  benefit  from  the  in- 
dorsement, or  that  the  manager  had 
power  to  bind  it  in  the  form  stated. 
On  the  contrary,  it  appeared  that  the 
corporation  received  no  benefit  from 
the  transaction,  and  that  it  did  not 
concern  the  corporate  business,  a  cir- 
cumstance which  was  h^ld  to  negative 
the  existence  of  authority  in  the  man- 
ager to  bind  the  corporation  as  en- 
dorser on  negotiable  paper. 

On  the  contrary,  a  general  manager 
has  been  held  to  have  authority  to  in- 
dorse commercial  paper  in  the  follow- 
ing cases : 

The  indorsement  by  an  agent  em- 
ployed to  conduct  the  business  of  bills 
was  held  prima  facie  to  bind  his  prin- 
cipal, where  the  indorsement  of  bills 
was  necessary  and  incidental  to  the 
carrying  on  of  the  business.  Furze  v. 
Sharwood  (1841)  2  Q.  B.  388,  114  Eng. 
Reprint,  154,  2  Gale  &  D.  116,  11  L.  J. 
Q.  B.  N.  S.  119,  6  Jur.  554. 

The  general  manager  of  a  corpora- 
tion, who  is  intrusted  by  the  board  of 
managers  with  the  complete  control  of 
the  corporation,  which  had  been  ac- 
customed to  extend  financial  assist- 
ance to  parties  with  whom  it  had  busi- 
ness relations,  is  not  liable  to  his  cor- 
poration by  reason  of  the  fact  that  he 
indorsed  a  note  payable  to  the  cor- 
poration by  one  of  its  customers,  pro- 
cured it  to  be  discounted,  and  paid  the 
proceeds  over  to  the  customer,  and 
where  subsequently  the  corporation 
was  compelled  to  pay  the  note. 
Holmes  v.  Willard  (1889)  24  N.  Y.  S. 
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R.  260,  5  N.  Y.  Supp.  610.  The  court 
treats  this  as  a  loan  of  money  to  the 
customer,  and  says  nothing  about  the 
authority  of  the  general  manager  to 
indorse  the  note. 

The  manager  of  a  lumber  business 
for  his  principal,  under  an'  arrange- 
ment  by  which  the  agent  was  to  share 
the  profits  of  the  business,  and  was 
authorized  to  employ  such  help  or  as- 
sistance as  was  necessary,  and  to  pay 
for  the  same  out  of  the  avails  of  the 
business,  was  held  in  Morris  v.  Hoffer- 
berth  (1903)  81  App.  Div.  612,  81  N.  Y. 
Supp.  408,  to  be  authorized  to  indorse 
checks  made  payable  to  the  principal^ 
in  payment  of  goods  sold  to  the  maker. 
This  case  was  affirmed  without  opinion 
in  (1905)  180  N.  Y.  545,  73  N.  E.  1127. 

The  authority  of  a  general  agent  of 
a  manufacturing  corporation,  who  pur- 
chases materials  and  disposes  of  the 
manufactured  product,  to  indorse 
notes,  is  not  unlimited;  in  case  of  a 
purchase  of  materials  for  the  corpora- 
tion by  one  who  gives  his  note  there- 
for, the  agent  has  implied  authority 
to  indorse  the  note.  Odiorne  v.  Maxcy 
(1816)  13  Mass.  178.  The  liability  is 
not  affected  by  the  fact  that  one  in- 
terested in  the  purchase  in  behalf  of 
the  corporation  afterwards  misappro* 
priated  the  material  purchased.  But 
if  the  material  was  purchased  for  such 
person,  the  corporate  agent  had  no 
implied  authority  to  Indorse  his  note 
for  the  purchase  price.    Ibid. 

The  court  in  Burstein  v.  Sullivan 
(1909)  134  App.  Div.  628,  119  N.  Y. 
Supp.  317,  expresses  the  opinion,  obi- 
ter, that  the  general  manager  of  a 
Sfarage,  whose  name  appeared  upon  the 
office  stationery  as  manager,  and  who 
was  furnished  by  his  principal  with  a 
rubber  stamp  with  the  words  "Peerless 

Garage,  by  Mgr.,"  which 

he  was  authorized  to  use  in  signing 
letters  and  receipts,  was  authorized 
to  indorse  a  check  taken  in  payment 
of  an  account  of  the  garage. 

It  has  been  held  that  the  possession 
by  a  third  person  of  a  negotiable 
promissory  note  payable  to  a  corpora- 
tion, bearing  the  indorsement  of  such 
corporation,  regular  in  form  and 
signed  by  its  general  manager,  was 

su£kient  to  raise  a  presumption  that 
12  A.L.R.— 9. 


the  officer  so  indorsing  it  had  author- 
ity to  make  the  indorsement,  in  Citi- 
zens Nat.  Bank  v.  Wintler  (1896)  14 
Wash.  558,  53  Am.  St.  Rep.  890,  45  Pac. 
38. 

The  course  of  dealing  between  the 
parties  often  deter^nines  this  ques- 
tion. The  custom  of  the  general  agent 
for  a  mining  company  to  take  notes 
from  the  creditors  of  the  corporation, 
and  to  discount  them,  may  raise  an 
apparent  authority  to  do  this  thing. 
New  York  Iron  Mine  Co.  v.  First  Nat. 
Bank  (1878)  39  Mich.  644,  1  Mor.  Min. 
Rep.  453.  The  managing  agent  of  a 
stock  company,  who  for  a  number  of 
years  drew- checks,  indorsed  and  dis- 
counted notes,  made  and  withdrew  de- 
posits, all  with  the  knowledge  and  ac- 
quiescence of  the  stock  company,  has 
authority  to  indorse  notes  payable  to 
the  company.  Edwards  v.  Thomas 
(1877)  66  Mo.  468.  But  the  principal 
is  not  bound  by  the  agent's  act  in  in- 
dorsing checks,  where  he  had  no 
knowledge  thereof.  T.  M.  Sinclair  & 
Co.  V.  Goodell  (1900)  93  111.  App.  592, 
8.  c.  on  second  appeal  (1903)  112  111. 
App.  594.  See  Fensterer  v.  Pressure 
Lighting  Co.  (1914)  85  Misc.  621,  149 
N.  Y.  Supp.  49,  infra,  IV.  b, 

e»  Arising  front  the  position  of  an  etn» 
ployee  designated  as  ** cashier,** 

The  fact  that  the  title  of  "cashier" 
has  been  conferred  upon  an  agent  by 
the  manager  of  a  state  branch  of  an 
insurance  company  does  not,  of  itself, 
clothe  such  person  with  powers  which 
might  have  been  exercised  by  an  of- 
ficer bearing  that  title,  if  employed  by 
a  bank.  Exchange  Bank  v.  Thrower 
(1903)  118  Ga.  433,  45  S.  E.  316. 

An  employee  of  a  water  company 
who  is  designated  as  "cashier,"  but 
whose  duties  are  nothing  more  than 
those  of  head  bookkeeper,  he  not  being 
manager,  in  any  sense,  of  the  corpo- 
rate business,  has  no  apparent  author- 
ity to.  indorse  commercial  paper  pay- 
able to  the  corporation.  Knoxville 
Water  Co.  v.  East  Tennessee  Nat. 
Bank  (1910)  123  Tenn.  364,  131  S.  W. 
447. 

A  clerk  in  the  office  of  a  state  treas- 
urer, who  has  the  title  of  cashier,  and 
whose  general  duties  are  to  keep  the 
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county  treasurer's  ledger  and  the  cash 
book,  and  bank  pass  book,  and  to  keep 
the  accounts  therein,  and  to  make  the 
bank  deposits,  has  no  implied  author- 
ity to  indorse  a  draft  payable  to  the 
state  treasurer.  People  v.  Bank  of 
North  America  (1879)  75  N.  Y.  548. 
As  to  bank  cashiers,  see  V.  c,  infra. 
See  Edwards  v.  Thomas  (1877)  66  Ma 
468,  supra,  XL 

/.  Arising  from  express  authority  to  dis» 
count  commercial  paper. 

Authority  conferred  upon  an  agent 
to  discount  bills  of  exchange  confers 
authority  to  indorse.  Merchants  Bank 
V.  Central  Bank  (1846)  1.6a.  418,  44 
Am.  Dec.  665,  holding  the  principal 
liable  on  the  indorsement. 

/F.  Implied  or  apparent  authority  of 
corporate  ofjicers  other  than  those  of 
hanks, 

a,  President, 

It  has  been  held  that  the*  presump-* 
tion  is  that  acts  which  an  officer  of  a 
corporation  usually  and  customarily 
performs  on  behalf  of  the  company 
are  authorized  by  the  directors.  El- 
well  V.  Dodge  (1861)  S3  Barb.  (N.  Y.) 
836.  In  a  number  of  cases  there  is 
stated  to  be  a  presumption  of  author- 
ity in  favor  of  the  power  of  the  pres- 
ident of  a  coirporation  to  indorse 
commercial  paper,  without  clearly 
stating  whether  the  authority  referred 
to  is  actual  or  implied.  George  E. 
Lloyd  &  Co.  V.  Matthews  (1906) 
223  111.  477,  7  LJl.A.(N.S.)  376,  114 
Am.  St.  Rep.  346,  79  N.  E.  172  (the 
principal  question  in  this  case  was 
over  a  guaranty  written  over  the  in- 
dorsement) ;  Harris  v.  Randolph  Coun- 
ty Bank  (1901)  157  Iiid.  120,  60  N.  E. 
1025;  Iowa  Nat.  Bank  v.  Sherman 
(1903)  17  S.  D.  396,  106  Am.  St.  Rep. 
778,  97  N.  W.  12,  reversed  on  other 
grounds  in  (1905)  19  S.  D.  238,  117 
Am.  St.  Rep.  941,  103  N.  W.  19. 

An  indorsement  by  the  president  of 
an  insurance  company  of  a  note  owned 
by  the  company  for  the  purpose  of 
raising  money  to  pay  losses,  or  other- 
wise discharge  its  liability,  was  held 
to  be  within  the  power  of  the  pres- 
ident, in  Marine  Bank  v.  Clements 
(1865)  31  N.  Y.  33. 

It    is    held    in    Merrill    v.   Hurley 


(1895)  6  S.  D.  592,  55  Am.  St.  Rep.  859, 
62  N.  W.  958,  that  in  the  absence  of 
anything  to  the  contrary,  it  will  be 
presumed  that  the  president  of  a  cor- 
poration was  authorized  to  act  for  the 
corporation,  and  to  transfer  its  title 
to  a  note  owned  by  the  corporation. 

In  Iowa  Nat.  Bank  v.  Sherman 
(1903)  17  S.  D.  396,  160  Am.  St  Rep. 
778,  97  N.  W.  12,  reversed  on  other 
grounds  in  (1906)  19  S.  D.  238,  117 
Am.  St.  Rep.  941,  103  N.  W.  19,  a  man- 
ufacturing company  engaged  in  the 
manufacture  of  agricultural  machin- 
ery, in  the  course  of  which  business  it 
received  notes  from  its  agents  and 
customers,  was  involved,  and  it  was 
held  that  the  president  of  such  com- 
pany would  be  presumed  to  be  author- 
ized to  discount  and  transfer  notes  of 
the  company,  so  received. 

In  Goodrich  v.  Reynolds  (1863)  81 
111.  490,  83  Am.  Dec  240,  it  was  held 
that  the  president  of  a  railroad  com- 
pany had  prima  facie  authority  to  as- 
sign a  promissory  note;  that,  if  the 
indorsement  was  not  the  act  of  the 
railroad  company,  it  should  have  been 
denied  by  affidavit,  a  method  of  denial 
that  was  not  present  in  this  case. 

The  president  of  an  ordinary  busi- 
ness corporation  has  implied  power  to 
transfer  negotiable  paper  payable  to 
it,  in  the  ordinary  course  of  the  cor- 
porate business.  Jones  v.  Stoddart 
(1902)  8  Idaho,  210,  61  Pac.  650;  Card- 
well  V.  Garrison  (1920)  179  N.  C.  476, 
103  S.  E.  3 ;  Schwehm  v.  Chelten  Trust 
Co.  (1917)  257  Pa.  76,  101  Atl.  93  (it 
is  stated  that  this  seems  to  be  the 
rule);  Milwaukee  Trust  Co.  v.  Van 
Valkenburgh  (1906)  132  Wis.  638,  112 
N.  W.  1083. 

In  Jones  v.  Stoddart  (1902)  8 
Idaho,  210,  67  Pac.  650,  an  action  by 
an  assignee  upon  a  note,  in  which 
the  answer  put  in  issue  the  ownership 
of  the  note  by  the  plaintiff,  the  author- 
ity of  the  president  of  an  irrigation 
company  by  virtue  of  his  office,  to 
transfer  the  note,  was  affirmed.  Evi- 
dence, however,  was  offered  in  this 
case  to  show  that  the  transfer  was 
with  the  knowledge  and  by  the  author- 
ity of  the  company  and  its  board  of 
directors. 

In  Irwin  ▼.  Bailey   (1879)  8  Bias. 
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523,  Fed.  Cas.  No.  7,07d,  where  a  note 
and  mortgage  bad  been  assigned  with- 
out indorsement  by  a  railroad  com- 
pany, and  subsequently  the  holder  of 
the  note  took  it  to  the  railroad  com- 
pany, whereupon  the  president  in- 
dorsed it  in  blank  as  president  of  the 
railroad  company,  his  authority  so  to 
indorse  the  note  was  sustained,  where 
it  appeared  that  he  was  the  financial 
agent  of  the  railroad  company  to 
make  negotiations  of  the  assets  to 
raise  money,  and  accordingly,  under 
this  authority,  to  transfer  this  par- 
ticular note  and  mortgage  for  full  con- 
sideration. It  is  not  altogether  clear 
that  the  president  made  the  sale  of 
the  note  and  mortgage  in  the  first  in- 
stance, but  apparently  so. 

The  president  of  a  corporation,  who 
is  the  actual  manager  of  the  business 
of  the  corporation,  and  who  with  the 
nominal  treasurer  owns  all  its  stock 
except  a  few  shares  held  by  persons 
employed  in  the  office,  sufficient  to 
qualify  them  for  directors  and  thus 
to  make  and  maintain  a  corporate  or- 
ganization, and  who  draws  drafts  and 
indorses  commercial  paper  of  the  cor- 
poration, and  directs  all  the  financial 
affairs  of  the  corporation,  with  the 
knowledge  of  the  other  directors  and 
stockholders,  has  apparent  authority 
to  confer  power  upon  an  agent  to  in- 
dorse the  commercial  paper  of  the 
company.  Marine  Bank  v.  Butler 
Colliery  Co.  (1889)  23  N.  Y.  S.  R.  318, 
5  N.  Y.  Supp.  291. 

The  president  of  a  trading  corpora- 
tion, who  had  for  years  transacted  the 
corporation's  financial  business,  was 
held  clothed  with  apparent  authority 
to  indorse  commercial  paper,  in  Hi- 
awatha Iron  Co.  V.  John  Strange  Paper 
Co.  (1900)  106  Wis.  Ill,  81  N.  W.  1034. 

There  is  a  prima  facie  showing  of 
authority  for  the  transfer  of  a  note 
by  the  president  of  a  corporation, 
where  it  is  shown  that  the  indorse- 
ment was  made  in  conformity  with  the 
osual  course  of  business  of  the  cor- 
poration, according  to  its  uniform  hab- 
its and  usage.  Scott  v.  Johnson 
(1859)  6  Bosw.  (N.  Y.)  213. 

A  note  payable  to  the  order  of 
*L  M.,  president  of  the  .••  in- 
surance company,'^  was,  in  an  action 


by  the  indorsee  against  the  maker, 
held  validly  transferred  by  an  indorse- 
ment containing  the  insurance  com- 
pany's name,  by  L.  M.,  president.  The 
theory  of  this  case  is  not  altogether 
clear.  It  is  stated  that,  in  the  absence 
of  all  proof  tending  to  show  any  want 
of  authority  on  the  part  of  the  pres- 
ident to  indorse  the  note,  it  was  well 
established  by  the  legal  evidence  in 
the  case,  and  the  court  continues  that 
"it  might,  perhaps,  be  well  questioned 
whether  the  recognition  of  such 
authority  in  the  note  itself  would  not, 
if  uncontrolled  by  other  evidence,  be 
sufiicient  to  show  it," — the  recognition 
in  the  note,  referred  to,  being  the  fact 
that  it  was  made  payable  to  L.  M.'as 
president  of  the  company.  Nichols  v. 
Frothingham  (1858)  45  Me.  220,  71 
Am.  Dec.  539.  j 

The  title  of  an  indorsee  was  sus- 
tained in  Patten  v.  Moses  (1861)  49 
Me.  255,  in  case  of  a  note  payable  to 
an  insurance  company,  which  was  in- 
dorsed by  the  president  after  his  res- 
ignation as  president,  but  where  it 
appeared  that  the  note  was  indorsed 
to  raise  money  for  the  insurance  com- 
pany, that  the  money  and  proceeds 
thereof  were  received  by  the  company^ 
and  that  the  transaction  was  sanc- 
tioned by  the  financial  committee.  It 
is  stated  by  Davis,  J.,  that,  while  the 
transfer  might  not  bind  the  insurance 
company  upon  the  contract  as  indors- 
er,  it  was  sufficient  to  pass  the  prop- 
erty to  the  indorsee.  i 

In  Brown  v.  Donnell  (1860)  49  Me.' 
421,  77  Am.  Dec.  266,  an  indorsement 
by  the  president  of  an  insurance  com- 
pany was  held  sufficient  for  the  pur- 
pose of  transferring  title  to  the  note. 

One  who  has  knowledge  that  the 
by-laws  of  a  corporation  require  notes 
to  be  indorsed  by  the  secretary  cannot 
obtain  title  to  the  corporate  note,  in- 
dorsed by  its  president  only,  nor  can 
it  hold  the  corporation  on  the  indorse- 
ment. Leavitt  v.  Connecticut  Peat  Co. 
(186S)  6  Blatchf.  139,  Fed.  Cas.  No. 
8,170.  ! 

Some  cases  have  taken  the  broad 
ground  that  the  president  of  a  trad- 
ing corporation  has  no  implied  author- 
ity, by  virtue  of  his  office,  to  indorse 
commercial  paper.    National  Bank  v. 
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Navassa  Phojsphate  Co.  (1890)  56  Hun, 
136,  30  N.  Y.  S.  R.  289,  8  N.  Y.  Supp. 
929.  But  see  Fifth  Nat.  Bank  v. 
Navassa  Phosphate  Co.  (1890)  119 
N.  Y.  256,  23  N.  E.  737,  infra.  In  Na- 
tional Bank  v.  Navassa  Phosphate  Co. 
(N.  Y.)  supra,  it  is  stated:  "Proof 
that  Lawton  was  the  president  of  the 
defendant,  without  proof  of  his 
authority  to  indorse  notes,  did  not 
show  that  the  indorsement  was  that 
of  the  corporation.  .  .  .  The  only 
power  conferred  upon  the  president  by 
the  by-laws  was  that  of  presiding  at 
meetings  of  the  board  of  trustees.  No 
resolution  of  the  board  granting  fur- 
ther power  was  produced.  It  was 
therefore  incumbent  upon  the  plaintiff 
to  establish  Lawton's  power  to  bind 
the  company,  by  further  proof.  This 
we  think  could  have  been  shown  in 
two  ways :  Firsts  by  the  acquiescence 
or  ratification  by  the  trustees  of  the 
assumption  of  such  power  by  Lawton. 
Second,  by  proof  of  such  a  course  of 
dealing  by  Lawton,  and  such  negli- 
gence on  the  part  of  the  trustees,  as 
would  estop  the  defendant  from  deny- 
ing Lawton's  authority."  This  view 
is  implied  from  the  holding  in  Marine 
Bank  v.  Clements  (1853)  3  Bosw. 
(N.  Y.)  600,  where  a  transferee  of  a 
note,  suing  thereon,  was  held  under 
obligation  to  show  that  the  president 
had  authority  to  negotiate  the  note,  or 
that  he  had  previously  done  such  act, 
or  that,  by  its  course  of  business,  the 
president  had  been  held  out  as  the 
proper  person  to  indorse  corporate 
notes. 

There  is  often,  in  addition  to  the 
office  itself,  express  authority  con- 
ferred upon  the  president  of  a  cor- 
poration. 

General  authority  conferred  by  the 
by-laws  of  a  corporation  upon  the  pres- 
ident, "to  make  contracts  for  the 
corporation,  transact  all  its  ordinary 
business,  and  perform  whatever  be- 
longs to  the  executive  department," 
was  held  to  confer  upon  the  president 
authority  to  transfer  by  indorsement 
notes  of  the  corporation,  in  Rowland 
V.  Myer  (1850)  3  N.  Y.  290.  The  cor- 
poration involved  was  an  insurance 
company,  which  by  its  charter  was 
authorized  to  receive  notes  for  pre- 


miums in  advance,  and  negotiate  the 
same  for  .the  purpose  of  paying  claims, 
or  otherwise.  In  the  course  of  its 
business,  the  note  in  question  was 
negotiated  for  the  purpose  of  paying 
a  claim.  The  only  objection  in  this 
case  was  on  the  part  of  the  maker,  the 
title  of  the  plaintiff  to  the  note  not 
being  contested  by  the  receiver  of  the 
corporation. 

General  authority  conferred  upon 
the  president  of  a  loan  society,  mak- 
ing him  the  chief  executive  officer  and 
the  general  and  active  manager  of  the 
business  of  the  company,  with  control 
over  every  other  officer  of  the  com- 
pany and  power  to  direct  the  disburse- 
ment of  its  funds,  confers  authority 
upon  him  to  indorse  a  check  payable 
to  the  loan  society.  Schwehm  v.  Chelt- 
en  Trust  Co.  (1917)  257  Fa,  76,  101 
Atl.  93. 

Express  authority  conferred  upon 
the  president  by  the  articles  of  in- 
corporation, "to  have  general  charge, 
control,  and  management  of  the  af- 
fairs of  the  corporation,  and  assign  all 
contracts  and  conveyances,"  confers 
upon  the  president  authority  to  in- 
dorse commercial  paper.  Hiawatha 
Iron  Co.  V.  John  Strange  Paper  Co. 
(1900)  106  Wis.  Ill,  81  N.  W.  1034. 

In  Cabot  v.  Given  (1858)  45  Me.  144, 
an  action  by  the  indorsee  of  a  corpo- 
rate note  against  the  maker,  the 
authority  of  the  president  of  the  cor- 
poration, who  was  also  ex  officio  treas- 
urer, to  make  the  indorsement  by 
which  the  transfer  was  made  to  the 
plaintiff,  was  sustained.  The  court 
states  that  in  addition  to  the  presump- 
tion of  authority  arising  from  the  usu- 
al course  of  such  transaction,  the 
president  was  made  by  the  by-laws  ex 
officio  treasurer,  so  that  he  had  the 
legal  custody  of  the  assets.  He  was 
also  authorized  to  represent  the  com- 
pany as  stockholder  in  banks  and  oth- 
er corporations,  to  receive  all  moneys 
coming  due,  and  give  good  and  suffi- 
cient discharges  for  the  same,  and  to 
adjust  and  pay  all  losses.  The  cor- 
poration involved  was  an  insurance 
company,  and  the  note  in  suit  had  been 
transferred  in  payment  of  a  loss  that 
the  plaintiff  had  suffered. 

General   authority   conferred   upon 
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tlie  president  of  a  corporation  to  man- 
iac and  control  the  business  and  prop- 
Brty  of  the  corporation  under  the 
direction  of  the  board  of  directors,  tak- 
en in  connection  with  an  agreement 
among  the  stockholders  that  certain 
accounts  of  the  corporation,  including 
an  account  for  which  notes  were  giv- 
en, should  be  turned  over  to  a  trustee, 
confers  authority  upon  the  president 
to  indorse  the  note  in  question  to  the 
trustee.  Union  Iron  Works  Co.  v. 
Union  Naval  Stores  Co.  (1908)  157 
Ala.  645,  47  So.  653. 

The  president,  who  was  also  gen- 
eral manager  in  sole  control  of  the 
New  York  office,  of  a  trading  company 
which  had  no  cash  capital,  thus  mak- 
ing it  necessary  for  it  to  borrow  money 
to  carry  on  its  operations,  and  who 
had  repeatedly  indorsed  conmiercial 
paper  for  the  purpose  of  securing 
funds  for  the  company's  operations, 
acts  which  were  known  to  and  ac- 
quiesced in  by  at  least  some  of  the 
directors,  will  be  held  to  have  had 
authority  to  bind  the  corporation  by 
such  an  indorsement.  Fifth  Nat.  Bank 
V.  Navassa  Phosphate  Co.  (1890)  119 
N.  Y.  266,  23  N.  E.  737. 

A  resolution  of  the  board  of  direct- 
ors, authorizing  the  president  to  pay 
off  any  debt  owing  by  the  company  in 
securities  or  other  property  of  the 
corporation,  at  such  rate  as  he  may 
deem  advisable^  confers  power  upon 
the  president  to  dispose  of  promissory 
notes  of  the  company,  and  indorse 
them  in  the  course  of  such  transfer 
for  the  payment  of  the  indebtedness  of 
the  corporation.  Mitchell  v.  Deeds 
(1867)  49  III.  416,  95  Am.  Dec.  621. 

Authority  conferred  upon  the  pres- 
ident of  a  corporation  to  sign  notes 
and  checks  of  the  corporation,  and  to 
disburse  money  on  behalf  of  the  cor- 
poration, includes  authority  to  indorse 
the  company's  notes.  Page  v.  Ford 
(191S)  65  Or.  450, 45  hJELJL.  (N.S.)  247, 
131  Pac.  1013,  Ann.  Cas.  1915A,  1048. 
It  is  only  when  the  transaction  is  in 
furtherance  of  the  business  of  the  cor- 
poration, however,  that  the  president 
has  authority  to  indorse  its  commer- 
cial paper.  Bank  of  Benson  v.  Gordon 
(1919)  103  Neh.  506,  172  N.  W.  367. 
There  is  no  implied  authority  to  in- 


dorse a  corporate  check  and  transfer 
it  in  payment  of  the  president's  debt. 
Ward  V.  City  Trust  Co.  (1908)  192 
•N.  Y.  61, 84  N.  E.  585.  General  author- 
ity  given  the  president  of  a  corpora- 
tion to  indorse  its  checks  for  corporate 
purposes  does  not  authorize  him  to  in- 
dorse them  to  his  own  order  and  ap- 
propriate the  money  to  his  personal 
use.  Wagner  Trading  Co.  v.  Battery 
Park  Nat.  Bank  (1920)  228  N.  Y.  37,  9 
A.L.R.  340,  126  N.  E.  347.  There  is  no 
implied  authority  to  indorse  accomnio- 
dation  paper.  In  Worthington  v^ 
Schuylkill  Electric  R.  Co.  (1900)  195 
Pa.  211,  45  Atl.  927,  an  action  against 
a  corporation  upon  an  accommodation 
note  signed  by  its  president,  the  court, 
in  denying  recovery,  says  that  there 
was  no  by-law  or  resolution  of  the 
board  of  directors  authorizing  the 
president  to  indorse  notes,  but,  on 
the  other  hand,  the  evidence  was  to  the 
effect  that  no  such  authority  existed. 

General  authority  to  indorse  com- 
mercial paper  in  the  regular  course  of 
business,  conferred  upon  the  president 
of  a  corporation,'  does  not  empower 
him  to  indorse  accommodation  paper 
for  a  third  party,  ^tna  Nat.  Bank  v. 
Charter  Oak  L.  Ins.  Co.  (1882)  50 
Conn.  167. 

See  Mechanics'  Bkg.  Asso.  v.  New 
York  &  S.  White  Lead  Co.  (1866)  35 
N.  Y.  505,  supra,  I. 

Although  the  president  of  a  trading 
corporation  has  no  implied  authority 
to  indorse  commercial  paper  in  the 
name  of  the  corporation  for  his  own 
accommodation,  if  such  paper  comes 
into  the  hands  of  a  bona  fide  holder 
the  corporation  is  bound,  since  the 
president  has  apparent  authority  to 
indorse  commercial  paper.  Hiawatha 
Iron  Co..v.  John  Strange  Paper  Co. 
(1900)  106  Wis.  Ill,  81  N.  W.  1034. 

Authority  to  indorse  and  transfer 
commercial  paper  may  be  conferred 
upon  the  president  of  a  corporation  by 
the  usage  of  its  business.  Sferlazzo  v. 
Oliphant  (1914)  24  Cal.  App.  81,  140 
Pac.  289.  A  by-law  that  the  president 
"shall  sign  as  president  all  certificates 
of  stocks,  and  other  contracts,  and 
other  instruments  of  writing  which 
have  been  first  approved  by  the  board 
of    directors,    and    shall    draw    all 
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checks/'  does  not  prevent  the  showing 
of  the  usage  of  the  corporate  business 
by  which  the  president  indorsed  and 
transferred  commercial  paper.  Ibid.  ' 
A  statute  prohibiting  transfer  of  the 
effects  of  moneyed  corporations  ex- 
ceeding a  certain  value,  except  as 
authorized  by  a  previous  resolution  of 
the  board  of  directors,  was  held  in 
Elwell  V.  Dodge  (1861)  33  Barb. 
(N.  Y.)  836,  to  be  designed  to  protect 
the  corporation  against  the  acts  of  its 
agents  and  officers,  and  to  be  for  the 
benefit  of  the  corporation  and  its 
stockholders  and  creditors,  and  so 
long  as  the  corporation,  or  one  claim- 
ing under  it,  or  as  a  creditor  having 
a  claim  against  it  at  the  time  of  the 
transfer,  who  might  be  injured  by  it, 
does  not  repudiate  the  transaction, 
and  seeks  to  reclaim  or  reach  the  note, 
the  debtor  cannot  attack  the  title  of 
the  holder  under  the  statute.  In 
Brouwer  v.  Harbeck  (1852)  1  Duer 
(N.  Y.)  114,  reversed  on  other 
grounds  in  (1854)  9  N.  Y.  689,  the 
court  says  that  "a  previous  resolution 
of  the  company  is  not  necessary"  to 
authorize,  under  such  a  statute,  each 
or  any  particular  transfer  by  a  cor- 
poration of  over  $1,000  of  its  effects, 
where  the  transfer  is  made  in  and  ac- 
cording to  the  ordinary  course  of  its 
business,  and  to  pay  just  claims.  The 
existence  of  a  previous  resolution  of 
the  board  of  directors  authorizing  a 
transfer  is  not  necessary  under  the 
New  York  statute  (1  Rev.  Stat.  591, 
§  8),  where  the  note  is  in  the  hands 
of  a  bona  fide  holder.  Rowland  v* 
Myer  (1850)  3  N.  Y.  290;  Ogden  v. 
Andre  (1859)  4  Bosw.  (N.  Y.)  583; 
Scott  V.  Johnson  (1859)  5  Bosw.  (N. 
Y.)  213;  Merchants'  Bank  v.  McCoU 
(1860)  6  Bosw.  (N.  Y.)  473. 

5.  Vice  president. 

A  vice  president  and  general  man- 
ager of  a  trading  company,  who  was 
possessed  of  authority  to  borrow  mon- 
ey for  the  corporate  account  and 
negotiate  commercial  paper  received 
by  the  company  for  the  pasmient  of 
company  obligations,  or  securing  a 
fund  for  company  purposes,  was  held 
authorized  to  indorse  paper  of  the 
company,    in   Fensterer   v.   Pressure 


Lighting  Co.  (1914)  85  Misc.  621,  149 
N.  Y.  Supp.  49. 

In  Staples  v.  Port  Graham  Coal  Co. 
(1917)  46  App.  D.  C.  542,  the  vice 
president  of  a  corporation,  after  the 
death  of  the  president,  either  of  whom 
was  Expressly  authorized  to  sign 
bonds,  deeds,  and  contracts,  was  held 
to  have  authority  to  empower  the  gen- 
eral manager  of  the  company,  who  had 
been  intrusted  with  the  settlement  of 
a  claim  at  a  distant  point,  to  cash  a 
government  warrant  received  for  such 
claim,  although  a  particular  bank  at 
the  residence  of  the  corporation  was 
made  a  depositary  of  the  corporate 
funds,  and  the  president  was  required 
to  sign  checks  drawn  on  those  funds. 

o.  Secretary.  \ 

The  secretary  of  a  corporation  is 
not,  by  virtue  of  his  office,  vested  with 
authority  to  transfer  the  commercial 
paper  of  the  company.  Blood  v.  Mar- 
cuse  (1869)  38  CaL  590,  99  Am.  Dec. 
435  (mining  corporation) ;  Gould  v. 
Union  Cent.  L.  Ins.  Co.  (1882)  8  Ohio 
L.  J.  281,  8  Ohio  Dec*  Reprint,  525 
(life  insurance  company).  The  sec- 
retary of  an  ordinary  trading  corpora- 
tion has  no  authority,  by  virtue  of  his 
office,  to  indorse  checks  payable  to  the 
corporation.  Buena  Vista  Oil  Co.  v. 
Park  Bank  (1919)  39  Cal.  App.  710, 
180  Pac.  12.  In  Blood  v.  Marcuse 
(Cal.)  supra,  the  secretary  of  a  min- 
ing company  was  held  not  authorized 
by  virtue  of  his  office  to  transfer  a 
note  belonging  to  the  company,  in  an 
adjustment  of  the  debts  of  the  com- 
pany between  several  parties.  Accord- 
ingly, the  assignee  was  held  to  hold 
the  proceeds  of  the  note  for  the  cor- 
poration, so  as  to  be  subject  to  the 
claims  of  the  corporate  creditors.  It 
is  incumbent  upon  one  who  claims  title 
to  a  note  payable  to  a  corporation 
through  the  indorsement  of  its  sec- 
retary, to  show  some  authority,  or 
some  course  of  business  recognized  by 
the  directors,  to  authorize  the  sec- 
retary by  virtue  of  his  office  to  indorse 
and  transfer  negotiable  paper.  Gould 
V.  Union  Cent.  L.  Ins.  Co.  (Ohio)  su- 
pra. A  bank  which  credited  the  per- 
sonal account  of  the  secretary  with 
the  proceeds  of  such  a  check  is  liable 
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to  the  corporation.    Buena  Vista  Oil 
CSo.  v.  Park  Bank  (Cal.)  supra. 

There  seems  to  be  some  authority  to 
the  contrary  effect  that  the  secretary 
of  a  corporation  has  prima  facie  au- 
thori^  to'  indorse  a  note  payable  to 
the  corporation.  An  indorsement  by 
the  secretary  of  an  insurance  company 
was  sustained  in  Leary  v.  Blanchard 
(1860)  48  Me.  269,  where  the  business 
of  the  company  was  conducted  by  the 
president,  vice  president,  and  sec- 
retary, and  although  the  secretary 
was  not  authorized  by  any  vote  af  the 
board  of  trustees  to  make  the  indorse- 
ment on  the  note,  he  was  empowered 
verbally  by  the  president  and  vice 
president,  with  the  knowledge  of  the 
tnistees,  to  indorse  the  premium  notes 
of  the  company,  and  it  did  not  appear 
that  the  board  of  trustees  withheld  its 
consent  to  this  direction. 

In  Frye  v.  Tucker  (1860)  24  UL  180, 
an  action  by  an  assignee  upon  a  note 
given  to  a  corporation,  and  bearing  the 
indorsement  of  the  corporation  by  its 
secretary,  the  defendant  brought  error 
to  a  judgment  in  favor  of  the  plain- 
tiff, on  the  ground  that  the  plaintiff 
did  not  establish  a  valid  assignment 
by  the  corporation.  In  answer,  the 
appellate  court  says  that  the  corpora- 
tion (a  railroad  company)  can  take  a 
promissory  note  and  negotiate  it  in  the 
ordinary  course  of  its  business,  and 
that  the  assignment  by  the  company 
was  prima  facie  their  act  through 
their  authorized  officer;  that  if  it  was 
not  their  act,  it  should  have  been  de- 
nied by  affidavit. 

See  Stubbs  v.  Fourth  Nat.  Bank 
(191S)  12  6a.  App.  689,  77  S.  E.  898, 
infra,  IV.  e. 

And  in  some  cases  the  existence  of 
the  authority  is  decided  as  a  question 
of  fact.  In  Williams  v.  Cheney  (1855) 
S  Gray  (Mass.)  215,  where  the  sec- 
retary of  an  insurance  company  had 
been  expressly  authorized  by  vote  of 
the  directors  to  assign  certain  secu- 
rities as  collateral,  and  subsequently, 
without  any  further  authority,  substi- 
tated  other  securities  for  those  first 
assigned,  and  where  the  secretary  tes- 
tified that  he  had  never  before  as- 
signed or  indorsed  the  compan3r'8 
paper  to  be  held  as  collateral,  but  had 


frequently  indorsed  it  for  the  purpose 
of  discount,  and  that  his  indorsement  v 
of  the  substituted  notes  was  made 
with  the  knowledge  and  consent  of  the 
directors,  the  authority  of  the  sec- 
retary to  make  the  indorsement  was 
held  to  be  a  question  of  fact. 

By  a  course  of  dealing  the  secretary 
may  acquire  authority  to  indorse  the 
corporate  paper.  Nicholas  v.  Oliver 
(1858)  86  N.  H.  218. 

It  cannot  be  presumed  that  the  sec- 
retary of  a  corporation  has  authority, 
by  reason  of  his  official  position,  to 
bind  the  corporation  as  an  acconmio- 
dation  indorser  on  his  own  notes. 
Wheeling  Ice  &  Storage  Co.  v.  Conner 
(1906)  61  W.  Va.  Ill,  55  S.  E.  982. 

d.  Treasurer.  • 

The  relation  of  treasurer  does  not, 
according  to  some  cases,  presumptive- 
ly authorize  the  one  occupying  that 
position  to  charge  the  corporation  up- 
on an  indorsement.  Bank  of  Attica  v. 
Pottier  &  S.  Mfg.  Co.  (1888)  49  Hun, 
606,  17  N.  Y.  S.  R.  327,  1  N.  Y.  Supp. 
483.  The  treasurer  of  a  manufactur- 
ing corporation  has  not,  merely  by 
virtue  of  his  office,  authority  to  in- 
dorse a  note  belonging  to  the  company 
for  discount  or  sale.  Blake  v.  Domes- 
tic Mfg.  Co.  (1897)  64  N.  J.  £q.  480,  38 
Atl.  241;  Pelton  v.  Spider  Lake  Saw- 
mill &  Lumber  Co.  (1907)  132  Wis. 
219,  122  Am.  St  Rep.  963,  112  N.  W. 
29  (obiter).  Such  authority  may  be 
conferred,  however,  by  other  than  ex- 
press resolution.  It  may  be  conferred 
by  the  course  of  dealing.  Lester  v. 
Webb  (1861)  1  Allen  (Mass.)  34; 
Blake  v.  Domestic  Mfg.  Co.  (N.  J.) ; 
and  Bank  of  Attica  v.  Pottier  &  S.  Mfg. 
Co.  (N.  Y.)  supra;  Second  Nat.  Bank 
V.  Pottier  &  S.  Mfg.  Ck).  (1888)  24  Jones 
&  S.  216,  2  N.  Y.  Supp.  644.  The  court 
in  Lester  v.  Webb  (Mass.)  supra, 
says :  "The  rule  is  well  settled  that  if 
a  corporation  permit  their  treasurer  to 
act  as  their  fiscal  agent,  and  hold  him 
out  to  the  public  as  having  the  general 
authority  implied  from  his  official 
name  and  character,  and  by  their 
silence  and  acquiescence  suffer  him  * 
to  draw  and  accept  drafts  and  to  in- 
dorse notes  payable  to  the  corporation, 
they  are  bound  by  his  acts  done  within 
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the  scope  of  such  implied  authority. 
In  this  case  it  was  shown  that  the 
treasurer  who  indorsed  the  note  in 
question  was  in  the  habit  of  indorsing 
notes  and  drafts  drawn  to  the  order 
of  the  company,  that  he  signed  all  the 
checks  and  drafts  of  the  company  as 
its  treasurer,  that  he  kept  the  bank 
account  of  the  company  as  its  treas- 
urer, that  he  accepted  drafts  for  the 
company,  and  that  he  did  these  things 
in  the  presence  of  officers  of  the  com- 
pany. The  court  states  that  if  the  jury 
believes  the  evidence,  the  treasurer 
had  authority  to  indorse  the  note  in 
suit,  derived  not  from  any  express 
direction,  but  from  the  course  of  con- 
duct and  dealing  of  the  treasurer,  with 
the  knowledge  and  implied  assent  of 
the  directors  of  the  corporation.  In 
Bank  of  Attica  v.  Pettier  &  S.  Mfg.  Co. 
(N.  Y.)  supra,  where,  according  to  the 
course  of  business  of  a  corporation, 
notes  held  by  it  were  indorsed  in  its 
name  by  the  treasurer,  in  the  manner 
in  which  the  note  in  suit  was  indorsed, 
and  that  notes  so  indorsed  were  dis- 
counted for  the  defendant,  it  was  held 
that  the  corporation  was  bound  on 
such  a  note  to  a  bona  fide  holder. 
The  treasurer  of  a  corporation  was 
held  authorized  to  bind  the  corpora- 
tion in  Van  Norden  Trust  Co.  v.  Ros- 
enberg (1909)  26  Misc.  285,  114  N.  Y. 
Supp.  1025.  There  was  express 
authority  conferred  upon  the  treasur- 
er in  this  case,  and  it  is  not  altogether 
clear  what  the  point  of  dispute  was. 

Other  cases  take  the  view  that  the 
treasurer  of  a  corporation  has  prima 
facie  authority  to  transfer  securities 
of  the  corporation.  Perkins  v.  Brad- 
ley (1851)  24  Vt  66.  The  court,  after 
referring  to  the  rule  that  the  cashier 
of  a  bank  has,  by  virtue,  of  his  office, 
prima  facie  authority  to  transfer  and 
indorse  negotiable  security,  says: 
**And  we  think  the  known  general 
agent  of  all  these  companies  must  be 
taken  to  have  the  right  to  negotiate 
such  notes  or  bills  as  are  taken  in  his 
name  of  office,  and  intrusted  to  his 
care  and  control.  And  ex  vi  termini 
the  offices  of  treasurer  and  cashier  are 
identical;  i.  e.,  the  one  who  has  the 
custody  of  the  cash  or  securities,  the 
moneys  and  property,  of  the  company." 

It  has  been  held  that  there  is  no  im- 


plied authority  in  the  treasurer  of  a 
corporation  to  make  an  accommoda- 
tion indorsement.    Usher  v.  Raymond 
Skate  Co.   (1895)   163  Mafi».  1.  39  N. 
E.  416 ;  Pelton  v.  Spider  Lake  Sawmill 
&  Lumber  Co.  (1903)  117  Wis.  569,  98 
Am.  St.  Rep.  946,  94  N.  W.  293,  s.  c.  on 
second  appeal  in  (1907)  132  Wis.  219, 
122  Am.  St.  Rep.  963,  112  N.  W.  29. 
In    Wahlig    v.    Standard    Pump    Co. 
(1890)  30  N.  Y.  S.  R.  390,  9  N.  Y.  Supp. 
739,  the  treasurer  of  a   corporation 
was  held  not  empowered  to  indorse  an 
accommodation  note,  where  there  was 
no  by-law  or  resolution  of  the  board 
of  directors  authorizing  the  indorse- 
ment, nor. any  proof  of  the  regular 
course  of  dealing  by  which  the  treas- 
urer was  held  out  as  possessing  such 
power,  and  where  the  corporation  re- 
ceived no  benefit  from  the  note.    In 
Usher  v.  Rasnnond  Skate  Co.  (Mass.) 
supra,  the  payee  of  a  note,  on  which 
there  was  the  accommodation  indorse- 
ment of  a  corporation,  knew  that  it 
was  an  accommodation  indorsement, 
but  it  was  plain  that  the  corporation 
had  received  a  consideration  therefor. 
The  court  states  that  unless  it  was 
proved  that  the  corporation  received  a 
consideration  therefor,  the  payee  had 
notice  that,  in  the  absence  of  actual 
authority,   the   defendant's  treasurer 
had  no  right  to  indorse  the  note.    The 
statement  being  untrue^  the  corpora- 
tion was  held  not  bound.    The  consid- 
eration involved  in  this  case  was  a 
mortgage  which  expired  by  its  own 
terms  within  one  year  from  its  date. 
It  is  held  further  in  the  case  that,  as- 
suming that  the  corporation  accepted 
the  mortgage,  such  a  contract  for  a 
time  that  had  passed  was  no  evidence 
of  subsequent  authority  on  the  part  of 
its  treasurer  to  indorse  accommoda- 
tion  paper,   for  the  indorsement  of 
which   the    corporation   was   not   se- 
cured.   Although  the  treasurer  of  a 
manufacturing  company  has  been  ac- 
customed to  sign  and  indorse  notes  for 
the  corporation  in  the  course  of  its 
business,  he  does  not  thereby  acquire 
authority  to  indorse  an  accommoda- 
tion  note.     Re  Wrentham   Mfg.   Co. 
(1872)  2  Low.  Dec.  119,  Fed.  Cas.  No. 
18,063. 

In  an  action  on  a  note,  payable  to 
the  order  of  a  corporation  and  in- 
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dorsed  by  one  who  adds  to  his  name 
the  words,  "treasurer  of"  the  corpora- 
tion, evidence  that  the  indorser  was 
the  secretary  of  the  company  and  the 
pecuniary  manager  of  the  business  is 
not  sufficient  to  show  a  valid  transfer. 
Kni£:ht  V.  Lang  (1855)  4  E.  D.  Smith 
(N.  Y.)  381,  2  Abb.  Pr.  27.  There  was 
no  evidence  in  this  case  that  the  in- 
dorser was  the  treasurer,  nor  that  he 
had  authority  to  transfer  the  note,  nor 
that  he  was  an  officer  of  the  company, 
except  by  parol.  The  court  said: 
"The  authority  of  a  secretary  or  treas- 
urer of  a  corporation  does  not  neces- 
sarily vest  such  officer  with  power  to 
sell  and  dispose  of  the  assets  of  the 
corporation  at  his  pleasure.  Such  au- 
thority may  and  ought  to  be  shown 
by  proof  of  the  authority  from  the 
resolutions  of  the  board  of  directors, 
or  by  a  similar  course  of  dealing  sanc- 
tioned by  the  directors  in  previous 


cases.' 

e.  Secretary  and  treasurer. 

There  is  no  power  inherent  in  the 
office  of  secretary  or  treasurer  that 
enables  one  holding  these  positions  to 
indorse  promissory  notes  in  the  name 
of  the  corporation.  Black  v.  First  Nat. 
Bank  (1903)  96  Md«  399,  54  Atl.  88; 
Davis  V.  Rockingham  Invest.  Co. 
(1892)  89  Va.  290,  15  S.  E.  547, 

The  secretary  and  treasurer  of  a 
corporation  organized  for  the  purpose 
of  buying  and  selling  real  estate  has 
no  inherent  power  by  virtue  of  his  of- 
fice, to  indorse  a  note  of  the  corpora- 
tion. Davis  V.  Rockingham  Invest.  Co. 
(Va.)  supra.  It  was  also  held  in  this 
case  that  authority  was  not  conferred 
by  usage  of  the  company.  It  appeared 
that  the  treasurer  drew  all  of  the 
checks  of  the  company,  but  this  is  held 
to  be  a  very  different  thing  from  in- 
dorsing and  selling  its  negotiable  pa- 
per. There  was  also  some  evidence 
that  he  had  previously  indorsed  and 
sold  two  negotiable  notes  of  the  coxn- 
V^^y,  aggregating  less  than  |500.  The 
testimony  does  not  make  clear  when 
this  was  called  to  the  attention  of  the 
board  of  directors,  with  reference  to 
the  time  of  the  indorsement  of  the 

note  in  suit. 
But  there  has  been  held  to  be  a 


presumption  of  authority  from  the  act 
of  the  secretary  and  treasurer  in  in- 
dorsing the  note,  especially  where  it 
is  shown  that  the  secretary  and  treas- 
urer was  accustomed  to  indorse  notes. 
Black  V.  First  Nat.  Bank  (Md.)  supra. 
It  has  been  held  that  under  the  rule 
that,  where  a  corporation  holds  out  a 
person  as  its  officer,  he  is  bound  by 
acts  apparently  within  the  scope  of  his 
authority,  notwithstanding  a  by-law  or 
other  limitation  upon  the  power  of  the 
officer,  not  known  to  the  person  deal- 
ing with  him  as  such  officer,  a  note 
made  payable  to  the  order  of  a  named 
corporation,  indorsed  in  the  name  of 
the  corporation  by  its  secretary  and 
treasurer,  is  sufficient  to  transfer  the 
title  to  the  note,  in  the  absence  of  a 
notice  by  the  indorser  that  the  sec- 
retary and  treasurer  had  no  authority 
to  make  the  indorsement  and  transfer. 
Stubbs  V.  Fourth  Nat.  Bank  (1918)  12 
6a.  App.  539,  77  S.  E.  893. 

/.  Executive  committee^ 

The  executive  committee  of  a  cor- 
poration which  transacts  the  ordinary 
and  usual  business  of  the  corporation, 
which  had  for  the  leading  object  of 
its  organization  the  acceptance  and 
receiving  of  funds  from  subordinate 
companies,  incorporated  under  its 
authority,  has  authority  to  indorse 
commercial  paper  in  the  furtherance 
of  the  business  of  the  corporation. 
Sheridan  Electric  Light  Co.  v.  Chat- 
ham Nat.  Bank  (1889)  52  Hun,  575,  5 
N.  Y.  Supp.  529. 

An  executive  committee  created  by 
the  board  of  directors,  "with  authority 
to  exercise  all  the  powers  of  the  board 
in  the  current  business  of  the  com- 
pany while  the  board  is  not  in  ses- 
sion," has  authority  to  borrow  money 
and  indorse  a  note  given  by  an  accom- 
modation maker  to  evidence  the  loan. 
Tilden  v.  Goldy  Mach.  Co.  (1908)  9 
Cal.  App.  9,  98  Pac.  39. 

T,    Implied  or  apparent  authority  of  bank 

officials. 

a.  President, 

According  to  some  cases,  the  pres- 
ident of  a  bank,  being  its  chief  exec- 
utive officer,  has  implied  authority  to 
Indorse  notes  in  the  ordinary  course 
of  business.    United  States  Nat.  Bank 
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V.  First  Nat.  Bank  (1897)  24  C.  C.  A. 
597,  49  U.  S.  App.  67,  79  Fed.  296,  af- 
firmed  in  (1899)  174  U.  S.  125,  48  L. 
ed.  920,  19  Sup.  Ct.  Rep.  628 ;  State  ex 
rel.  Carroll  v.  Coming  Sav.  Bank 
(1908)  189  Iowa,  838,  115  N.  W.  937; 
Rezner  v.  Hatch  (1855)  2  Handy,  42, 
12  Ohio  Dec.  Reprint,  320.  A  bank 
was  held  liable  on  a  note  given  for 
borrowed  money,  indorsed  by  its 
cashier,  which  was  given  in  renewal 
of  a  note  indorsed  by  its  president, 
where  its  officer  represented  to  the 
lender  that  the  money  was  for  the  use 
of  the  bank,  although  the  money  was 
in  fact  misapplied.  First  Nat.  Bank  v. 
Arnold  (1901)  156  Ind.  487,  60  N.  E. 
184.  In  United  States  Nat.  Bank  v. 
First  Nat.  Bank  (Fed.)  supra,  the 
court,  after  stating  that  the  trial  court 
was  in  error  in  instructing  that  the 
president  of  a  national  bank  had  no 
implied  power  to  indorse  its  commer- 
cial paper,  continued:  "There  are 
some  authorities,  it  is  true,  which 
maintain  that  the  president  of  a  bank 
has  no  implied  power  to  bind  the  bank 
by  an  indorsement  of  commercial  pa- 
per, and  that,  when  an  indorsement  by 
the  president  is  relied  upon  as  trans- 
ferring a  title  thereto,  a  special 
authority  to  indorse  must  be  shown. 
Smith  V.  Lawson  (1881)  18  W.  Va.  212, 

41  Am.  Rep.  688 ;  Hallowell  &  A.  Bank 
V.  Hamlin  (1817)  14  Mass.  178;  Gib- 
son V.  Goldthwaite  (1844)  7  Ala.  281, 

42  Am.  Dec.  592.  But  we  think  the 
weight  of  reason  and  authority  is  in 
favor  of  the  view  that  it  is  within  the 
scope  of  the  implied  powers  of  the 
president  of  a  bank  to  indorse  nego- 
tiable paper  in  the  ordinary  transac- 
tion of  the  bank's  business,  and  that 
a  special  authority  to  that  end  need 
not  be  conferred  by  the  board  of  direc- 
tors. Such  implied  power  is  generally 
conceded  to  bank  cashiers,  and  we 
know  of  no  sufficient  reason  why  the 
implied  powers  of  the  chief  executive 
officer  of  a  bank  should  be  more  lim- 
ited in  this  respect  than  those  of  its 
cashier.  •  •  .  Our  observation 
teaches  us  that  such  power  is  very 
generally  exercised  by  bank  pres- 
idents, and,  in  ordinary  transactions, 
no  layman,  we  think,  would  hesitate  to 
accept   negotiable   paper   which   had 


passed  through  a  bank,  because  it  was 
indorsed  by  the  president  rather  than 
the  cashier.  In  its  practical  operation, 
the  rule  that  a  bank  president  has  no 
implied  power  to  indorse  commercial 
paper  for  and  in  behalf  of  his  bank 
would  seriously  interfere  with  the 
transaction  of  business,  and  put  the 
public  to  great  inconvenience,  while  it 
would  have  no  marked  tendency  to 
prevent  fraud  or  breaches  of  trust  on 
the  part  of  bank  officers."  The  court 
then  refers  to  the  decision  in  People's 
Bank  v.  Manufacturers  Nat.  Bank 
(1880)  101  U.  S.  181,  25  L.  ed.  907,  a 
case  of  guaranty  and  not  indorsement, 
and  says  that  the  question  has  been 
settled,  so  far  as  the  Federal  courts 
are  concerned,  by  the  decision  in  the 
People's  Bank  Case  that  the  president 
of  a  national  bank,  by  virtue  of  his 
office,  does  possess  the  power  to  bind 
his  bank  by  a  contract  of  indorsement 
or  guaranty  made  in  the  usual  course 
of  business. 

On  the  contrary,  it  is  held  in  other 
cases  that  the  president  of  a  bank  has 
not,  by  virtue  of  his  office,  authority 
to  indorse  and  transfer  notes  belong- 
ing to  the  bank.  Hallowell  &  A.  Bank 
V.  Hamlin  (Mass.)  and  Smith  v.  Law- 
son  (W.  Va.)  supra.  There  was  held 
to  be  no  implied  authority  from  the 
facts  of  the  case  in  Smith  v.  Lawson 
(W.  Va.)  supra,  authorizing  the  pres- 
ident to  transfer  notes  belonging  to 
the  bank,  although  it  appeared  that 
there  was  no  cashier  of  the  bank  by 
which  the  assignment  was  made,  and 
that  the  president  had  sole  custody 
and  control  of  the  bank.  The  trans- 
fer of  the  note  involved  in  this  case 
was  made  by  an  assignment  on  a  sep- 
arate writing.  It  was  not  indorsed. 
The  court,  after  stating  that  the 
cashier  has  authority  by  virtue  of  his 
office  to  indorse  and  transfer  the  motes 
of  the  bank,  says :  "This  great  power 
and  authority  is  possessed  by  no  other 
officer  by  virtue  of  his  office."  peak- 
ing further  of  the  power  of  the  pres- 
ident, the  court  says :  "It  is  true  that 
the  president  of  a  bank,  or  anyone 
else,  may  be  authorized  to  indorse  or 
transfer  its  negotiable  notes ;  and  it  is 
also  true  that  such  authority  need  not 
be  proven  by  showing  that  it  was  ex- 
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pressiy  conferred   by  the   board   of 
directors,  but  it  may  be  proven  by  the 
existence  of  such  facts  as  constitute 
clearly  a  public  holding  out  that  the 
indorsement  or  transfer  of  the  nego* 
liable  notes  of  the  bank  by  the  pres* 
ident  was   within  the  scope  of  his 
legitimate  delegated  authority.     The 
inference   that    such    authority    has 
been  conferred  may  be  legitimately 
drawn,  by  proving  that  he  was  in  the 
habit  of    indorsing   or   transferring 
negotiable  notes  of  the  bank,  or  of 
other  choses  in  action  of  any  other 
character,  such  as  bonds  and  mort- 
gages.   •    .    .  But  it  is  also  true  that 
it  could  not  be  legitimately  inferred 
from  his  habit  of  receiving  deposits 
in  the  bank,  or  his  receiving  payment 
of  its  negotiable  notes,  that  the  power 
to  dispose  of  or  transfer  a  negotiable 
note  had  been  conferred  on  the  pres* 
ident  of  the  hank,  for  this  would  be 
the  exercise  of  *an  entirely  different 
sort  of  power,  and  one  much  more  lim- 
ited in  its  character."     In  Common- 
wealth Trust  Co.  V.  First-Second  Nat. 
Bank  (1918)  260  Fa.  22S,  108  Atl.  698, 
an  action  on  a  loan  made  to  the  trus- 
tees of  an  employees'  benefit  fund,  in 
the  making  of  which  the  bank  pres- 
ident asserted  that  he  represented  the 
bank,  or  that  the  bank  was  back  of  the 
loan,  the  court  says  that  the  president 
of  the  National  Bank  has  no  authority 
to  obligate  it  as  guarantor,  surety,  or 
indorser;  that,  even  considering  it  as 
a  loan  to  the  bank,  the  rule  that  the 
president  or  other  executive  officer  of 
sneh  institution  has  implied  authority 
to  borrow  money  on  its  behalf  in  the 
usual  course  of  business  would  not 

•pply. 

Ih  Pabner  v.  Nassau  Bank  (1876) 
78  IIL  380,  a  suit  upon  a  note  made  to 
a  bank  in  which  the  declaration  avers 
that  the  bank,  ''under  the  style  of  B.  F. 
Allen,  Pres't,''  indorsed  the  note  to 
B.  F.  Allen,  and  that  the  latter  in- 
dorsed the  same  to  the  plaintiff,  it  was 
objected  that  the  president  of  the 
bank  could  not  be  both  buyer  and  sell- 
er, and  therefore  the  plaintiff's  title  to 
the  note  was  through  a  void  indorse* 
ment.  In  answer  to  this  contention 
the  court  states  that  the  indorsement 
does  not  appear  to  have  been  the  act 


of  B.  F.  Allen,  but  of  the  bank  ''under 
the  style  of  B.  F.  Allen,  Pres't,"  that 
it  did  not  appear  that  the  indorsement 
was  in  Allen's  handwriting  nor  that 
he  had  anything  to  do  with  it,  nor 
that  B.  F.  Allen  was  president  of  the 
bank,  there  being  no  bill  of  exceptions, 
and  the  court  concludes  that  ''even  if 
the  facts  were  as  supposed  by  appel- 
lant, we  know  of  no  legal  inability  in 
the  bank,  through  B.  F.  Allen,  its 
agent  and  president,  to  transfer  by 
indorsement  the  legal  title  of  the  note 
to  him,  B.  F.  Allen." 

The  president  of  a  bank  was  held 
to  have  no  authority  to  negotiate  notes 
which  did  not  belong  to  the  bank,  for 
the  accommodation  of  a  street  rail- 
way company,  in  City  Electric  Street 
B.  Co.  V.  First  Nat,  Bank  (1898)  66 
Ark.  643,  47  S.  W.  866. 

Accommodation  indorsements  have 
in  general  been  excluded 

5.  Vice  president* 

A  transfer  of  securities  by  the  vice 
president,  who  appears  to  have  trans- 
acted the  business  of  the  bank,  to  a 
county  treasurer  as  security  for  de- 
posits made  by  the  county  in  the  bank, 
was  sustained  in  Richards  v.  Osceola 
Bank  (1890)  79  Iowa,  707,  46  N.  W. 
294,  apparently  upon  the  theory  that 
the  vice  president,  by  virtue  of  his 
office  and  the  nature  of  his  duty,  had 
implied  authority  to  make  the  trans- 
fer. 

e.  Cashier. 

The  great  majority  of  cases  hold 
that  the  cashier  of  a  bank  has,  by 
virtue  of  his  office,  prima  facie  author- 
ity to  transfer  by  indorsement  com- 
mercial paper  of  the  bank,  in  the 
transaction  of  the  usual  business  of 
the  bank. 

United  States. — Fleckner  v.  Bank  of 
United  States  (1823)  8  Wheat.  338,  6 
L.  ed.  681 ;  Wild  v.  Bank  of  Passama- 
quoddy  (1826)  3  Mason,  606,  Fed.  Cas. 
No.  17,646;  Lafayette  Bank  v.  State 
Bank  (1847)  4  McLean,  208,  Fed.  Cas. 
No.  7,987. 

Alabama.— rEverett  v.  United  States 
(1837)  6  Port  (Ala.)  166,  30  Am.  Dec. 
584;  Choctaw  Bank  v.  Gewin  (1918) 
16  Ala.  App.  849,  78  So.  96. 


140 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


Georgia.— Carey  v.  Giles  (1851)  10 
Ga.  9. 
Indiana. — ^Bank  of  State  v.  Wheeler 

(1863)  21  Ind.  90. 

Louisiana. — Merchants  Ins.  Co.  v. 
Chauvin  (1844)  8  Rob.  49;  Haynes  v. 
Beckman  (1851)  6  La.  Ann.  224. 

Michigan. — ^Kimball  v.  Cleveland 
(1857)  4  Mich.  606. 

Mississippi.  —  Harper  v.  Calhoun 
(1843)  7  How.  203. 

Missouri.  —  Powers  v.  Woolfolk 
(1908)  132  Mo.  App.  354,  111  S.  W. 
1187. 

New  Hampshire. — Corser  v.  Paul 
(1860)  41  N.  H.  24,  77  Am.  Dec.  753. 

New  York. — City  Bank  v.  Perkins 

(1864)  29  N.  Y.  554,  86  Am.  Dec.  332. 
Ohio.— Rezner  v.   Hatch    (1855)    2 

Handy,  42,  12  Ohio  Dec.  Reprint,  320 ; 
Sturges  V.  Bank  of  Circleville  (1860) 
11  Ohio  St.  153,  78  Am.  Dec.  296. 

Pennsylvania. — Bissell  v.  First  Nat. 
Bank  (1871)  69  Pa.  415. 

Tennessee. — Maxwell  v.  Planters* 
Bank  (1850)  10  Humph.  507. 

West  Virginia.— Smith  v.  Lawson 
(1881)  18  W.  Va.  212,  41  Am.  Rep.  688 
(obiter) ;  see  Lamb  v.  Cecil  (1886)  28 
W.  Va.  653,  s.  c.  on  former  appeal 
(1884)  25  W.  Va.  288,  infra. 

See  First  Nat.  Bank  v.  Arnold 
(1900)  156  Ind.  487,  60  N.  E.  134,  su- 
pra, V.  a. 

That  the  cashier  of  a  bank  has  a 
general  authority  to  transfer  negoti- 
able paper  held  by  the  bank,  by  in- 
dorsement, is  held  in  Arnold  v.  Swen- 
son  (1898)  —  Tex.  Civ.  App.  — ,  44 
S.  W.  870,  and  this  authority  is  held 
to  apply  as  well  to  private  banks  con- 
ducted by  an  individual  as  to  those 
existing  under  charters  from  the  gov- 
ernment. The  main  question  in  this 
case,  however,  seems  to  have  been 
whether  the  form  in  which  the  cashier 
indorsed  the  note  in  question  was  suf- 
ficient to  transfer  title. 

The  maker  of  a  note  payable  to  a 
bank,  when  sued  thereon  by  the  cash- 
ier in  his  own  name,  cannot  object 
that  the  cashier,  who  indorsed  the  note 
himself  individually,  had  no  authority 
to  do  so,  for,  in  the  absence  of  a  show- 
ing limiting  his  power,  a  bank  cashier 
may  collect  a  note  due  his  bank,  and 
to  that  end  may  bring  suit  upon  it, 


and  certainly  has  implied  power  to 
indorse  such  paper  for  collection,  the 
holder  for  collection  having  sufficient 
title  to  maintain  the  action.  Young  v. 
Hudson  <1889)  99  Mo.  102,  12  S.  W. 
632. 

It  is  stated  in  Preston  v.  Cutter 
(1887)  64  N.  H.  461,  13  Atl.  874,  that 
a  cashier  of  a  bank  has  authority  by 
virtue  of  his  office  to  transfer  a  note 
belonging  to  the  bank,  by  indorsement 
to  any  party  but  himself,  and  that  an 
indorsement  to  himself  is  voidable 
only,  and  operates  to  pass  the  legal 
title  until  avoided  by  the  bank.  In 
this  case,  however,  the  cashier  had 
special  authority  to  transfer  the  note 
to  himself,  and  the  bank  received  the 
benefit  thereof,  and  the  title  of  the 
cashier  was  accordingly  sustained. 

The  authority  of  a  cashier  to  in- 
dorse commercial  paper  discounted  by 
the  bank,  upon  a  rediscount  thereof, 
has  been  sustained  where  the  cashier 
has  been  intrusted  by  the  directors 
with  the  entire  management  of  the 
bank.  Davenport  v.  Stone  (1895)  104 
Mich.  521,  53  Am.  St.  Rep.  467,  62  N. 
W.  722.  In  this  case  the  payment  was 
guaranteed,  and  the  suit  was  against 
the  bank  on  the  guaranty.  In  Bissell 
v.  First  Nat.  Bank  (1871)  69  Pa.  415, 
the  cashier  of  a  bank  who  had  gen- 
eral charge  of  the  management  was 
held  to  have  authority  by  virtue  of 
his  position  to  indorse  commercial  pa- 
per. 

There  is  held  in  some  cases  to  be  a 
presumption  of  authority  in  the 
cashier  of  a  bank  to  indorse  commer- 
cial paper  of  the  bank,  apparently 
meaning  actual  authority.  Robb  v. 
Ross  County  Bank  (1864)  41  Barb. 
(N.  Y.)  586.  It  is  held  in  Farrai'  v. 
Oilman  (1841)  19  Me.  440,  36  Am.  Dec. 
766,  that,  when  the  cashier  of  a  bank 
indorses  negotiable  paper  belonging 
to  the  bank  in  his  official  capacity,  it 
is  prima  facie  evidence  of  a  legal 
transfer.  The  indorsement  made  by 
the  cashier  of  a  bank,  acting  in  his 
official  capacity  for  the  bank,  was  held 
to  be  sufficient  evidence  that  he  acted 
by  its  authority,  in  Cooper  v.  Curtis 
(1849)  30  Me.  488. 

The  United  States  Supreme  Court, 
after  reviewing  the  duties  of  a  bank 


ANNO.— AGENCY— INDORSEMENT  OF  COMMERCIAL  PAPER.     141 


casiiier,  says  in  Fleckner  v.  Bank  of 
United  States  (1823)  8  Wheat.  (U.  &) 
338,  6  L  ed.  631 :  "It  does  not  seem 
too  much  then  to  inf  er,  in  the  absence 
of  all  positive  restrictions,  that  it  is 
his  du^  as  well  to  apply  the  negoti- 
able funds  as  the  moneyed  capital  of 
the  bank  to  discharge  its  debts  and  ob- 
ligations. •  .  •  And  it  may  be  added 
that  the  very  act  done  by  the  cashier 
—in  this  case  [the  indorsement  of  a 
note]  with  the  approbation  of  the 
bank~-affords  some  presumption  that 
it  was  not  a  usurped  authority.*'  Ac- 
cording to  the  court  in  Lanning  v. 
Lockett  (1882)  10  Fed.  461:  "The 
presumption  is  that  he  [the  cashier] 
has  the  right  and  authority  to  make 
such  indorsements,  in  the  absence  of 
any  evidence  that  the  regulations  of 
the  bank  have  limited  or  abrogated 
this  authority."  "Whether  he  [the 
cashier]  have  specific  authority  to  do 
certain  things  or  not,  if  within  the 
scope  of  his  general  duties,  the  out- 
side world  have  a  right  to  presume 
the  authority,  and  his  acts  bind  the 
bank."  Blair  v.  First  Nat.  Bank 
(1877)  2  Flipp.  Ill,  Fed.  Cas.  No. 
1,485,  holding  the  bank  liable  on  the 
indorsement. 

The  language  used  in  the  cases  does 
not  always  make  clear  whether  the 
court  intended  to  hold  that  there  is  a 
mere  presumption  of  authority,  re- 
buttable by  proof  that  there  was  no 
such  authority  conferred,  or  that  there 
is  an  implied  authority  arising  from 
the  office  of  cashier.  A  leading  case 
upon  the  question  under  annotation  is 
Wild  V.  Bank  of  Passamaquoddy 
(1825)  3  Mason,  505,  Fed.  Cas.  No. 
17,646.  In  this  case  the  court  clearly 
states  what  is  necessary  for  the  bank 
to  do  to  overcome  this  prima'  facie 
case,  in  the  following  language:  "If 
any  bank  chooses  to  depart  from  this  . 
general  course  of  business,  it  is  cer- 
tainly at  liberty  so  to  do,  but  in  such 
case  it  is  incumbent  on  the  bank  to 
show  that  it  has  interposed  a  restric- 
tion, and  that  such  restriction  is 
known  to  those  with  whom  it  is  in  the 
habit  of  doing  business." 

No  inference  can  be  drawn  against 
the  validity    of   a    transfer    by   the . 
cashier,  from  the  f ^ct  that  the  pres- 


ident and  directors,  or  a  majority  of 
them,  have  resigned.  Garey  v.  Giles 
(1851)  10  Ga.  9. 

A  clerk  who  is  acting  as  cashier  in 
the  absence  of  the  cashier  has  no 
authority  to  transfer  the  title  to  paper 
owned  by  the  bank,  except  for  pur- 
poses of  collection.  Potter  v.  Mer- 
chants' Bank  (1864)  28  N.  Y.  641,  86 
Am.  Dec.  273. 

A  provision  in  the  charter  of  a  bank 
that  "all  bills,  bonds,  notes,  and  every 
contract  or  agreement  on  behalf  of  the 
company,,  shall  be  signed  by  the  pres- 
ident and  countersigned  and  attested 
by  the  cashier  of  the  company;  and 
the  funds  of  the  company  shall  in  no 
wise  be  held  responsible  for  any  con- 
tract or  engagement  whatever,  unless 
the  same  shall  be  executed  as  afore- 
said,*'— has  no  application  to  the  trans- 
fer of  a  note  by  the  cashier  of  the 
bank.  Hence  the  prima  facie  author- 
ity in  the  cashier  to  transfer  such 
notes  prevails,  and  the  title  of  the 
bank  will  be .  held  to  have  passed. 
Maxwell  v.  Planters'  Bank  (1850)  10 
Humph.  (Tenn.)  507. 

On  the  contrary,  it  is  held  in  other 
cases  that  the  cashier  of  a  bank  has 
not,  by  virtue  of  his  oflttce,  inherent 
power  to  transfer  commercial  paper 
belonging  to  the  bank.  Lamb  v.  Cecil 
(1886)  28  W.  Va.  653,  s.  c.  on  former 
appeal  (1884)  25  W.  Va.  288.  Ia  Hart- 
ford Bank  v.  Barry  (1821)  17  Mass. 
94,  the  power  of  a  cashier,  by  virtue 
of  his  office,  to  indorse  a  note  belong- 
ing to  the  bank  and  send  it  to  the 
cashier  of  another  bank  for  the  pur- 
pose of  enabling  the  receiving  bank 
to  make  demand,  was  sustained,  but 
in  the  course  of  the  opinion,  the  court 
says  that  "a  cashier .  cannot  transfer 
the  property  of  the  corporation  in  a 
note  without  authority  from  them,  or 
perhaps  from  the  directors  pursuant 
to  powers  vested  in  them  by  the  cor- 
poration ;  but  he  may  do  what  is  requi- 
site for  the  recovery  of  a  note."  In 
Barrick  v.  Austin  (1855)  21  Barb. 
(N.  Y.)  241,  a  suit  by  an  indorsee  up- 
on a  note  payable  to  a  bank  and  as- 
signed by  the  cashier,  the  court,  in 
denying  the  right  to  maintain  the  ac- 
tion, says  that  there  was  no  evidence 
of  any  authority  in   the   cashiei:  to 
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transfer  the  note;  that  without 
authority  from  the  bank,  evidenced  by 
a  resolution  of  the  board  of  directors, 
usage  in  similar  cases,  or  in  some  oth- 
er way,  the  cashier  clearly  had  no 
authority  to  do  the  act. 

In  United  States  Bank  v.  Fleckner 
(1820)  8  Mart.  (La.)  809,  13  Am.  Dec. 
287,  an  action  upon  a  note  purporting 
to  be  indorsed  to  the  plaintiff  by  a 
bank  cashier,  the  court  states  Ihat  a 
resolution  of  the  board  of  directors, 
authorizing  the  president  and  cashier 
to  liquidate  a  balance  due  to  the  plain- 
tiff, did  not  authorize  the  president 
and  cashier  to  transfer  the  property  of 
the  bank  by  their  indorsement;  but  if 
it  could  be  so  construed,  the  signature 
of  both  was  necessary.  In  this  case 
a  common  usage  of  the  banks  of  the 
city  of  transferring  not^s  or  bills  be- 
longing to  the  bank  by  the  cashier's 
indorsement,  without  a  written  author- 
ity for  that  purpose,  was  held  not 
competent.  The  effect  of  this  deci- 
sion is  largely  discounted  by  subse- 
quent cases  in  this  state.  See  supra. 
And  see  also  Fleckner  v.  Bank  of 
United  States  (1823)  8  Wheat.  (U,  S.) 
338,  5  L.  ed.  631,  supra. 

Notwithstanding  the  West  Virginia 
court  in  Smith  v.  Lawson  (1881)  18 
W.  Va.  212,  41  Am.  Rep.  688,  supra, 
was  of  the  opinion  that  the  cashier 
has  not,  by  virtue  of  his  office,  author- 
ity to  indorse  commercial  paper  be- 
longing to  the  bank,  it  is  held  in  that 
case  that  a  transferee  who  has  no  rea- 
son to  doubt  the  propriety  or  good 
faith  of  the  transfer  obtains  good  title 
to  the  paper,  en  the  theory  that  he  has 
"a  right  to  presume  that  the  cashier 
had  from  the  board  of  directors  either 
an  express  or  implied  authority  to 
make  the  transfer." 

A  cashier  has  no  authority  to  in- 
dorse and  transfer  notes  belonging  to  . 
the  bank  outside  of  her  duties  as 
cashier.  Smith  v.  Lawson  (1881) 
(W.  Va.)  supra  (obiter).  A  cashier 
has  no  implied  power  to  transfer  the 
notes  of  the  bank  in  payment  of  a 
depositor  in  the  bank,  in  the  absence 
of  a  showing  that  depositors  are 
<5ustomarily  paid  in  this  manner. 
.Schneitman  v.  Noble  (1888)  75  Iowa,  . 
120,  9  Am.  St.  Rep.  467,  89  N.  W.  224. 


In  Lamb  v.  Cecil  (1884)  25  W.  Va.  288, 
B.  c.  on  second  appeal  jn  (1886)  28  W. 
Va.  653,  it  is  held  that  where  the 
management  of  the  affairs  of  a  bank- 
ing corporation  is  intrusted  by  its 
charter  to  a  board  of  directors,  unless 
specially  authorized  by  the  charter, 
the  cashier  of  the  banking  corporation 
has  no  power  to  assign  the  discounted 
bills  and  notes  of  a  depositor  in  pay- 
ment of  his  deposit  without  authority 
from  the  board  of  directors. 

By  statute  in  some  states,  a  cashier 
is  denied  the  authority  to  sell  bills  re- 
ceivable belonging  to  the  bank,  in  the 
absence  of  express  authority  by  the 
board  of  directors.  Such  a  statute 
relating  to  moneyed  corporations, 
which  declared  thsA  "no  assignment  or 
transfer,  not  authorized  by  previous 
resolution  of  its  board  of  directors, 
shall  be  made  by  such  corporation  of 
any  of  its  effects  exceeding  in  value 
^1,000,"  was  held  to  invalidate  an  as- 
signment by  the  cashier  of  an  insol- 
vent bank  to  a  member  of  its  board  of 
directors,  of  notes  of  the  face  value  of 
over  $2,000,  for  $1,200,  where  there 
was  no  previous  resolution  of  the 
board  of  directors  authorizing  the 
transfer.  Gillet  v.  Phillips  (1856)  13 
N.  Y.  114.  The  purpose  of  the  trans- 
fer of  the  notes  was  to  enable  the 
bank  to  redeem  circulating  notes  it 
had  issued.  A  statutory  provision 
that  the  officer  or  employee  of  a  state 
bank  shall  have  no  power  to  indorse, 
sell,  pledge,  or  hypothecate  any  note, 
bond,  or  other  obligation  belonging  to 
the  bank,  until  such  power  and 
authority  shall  have  been  given  by  the 
board  of  directors,  does  not  require 
the  action  of  the  board  of  directors 
upon  every  transaction;  the  board  of 
directors  by  an  express  resolution  may 
authorize  the  transfer  of  securities  be- 
longing to  the  bank.  Houston  Nat. 
Exch.  Bank  v.  Gregg  County  (1918)  — 
Tex.  Civ.  App.  — ,  202  S.  W.  805.  A 
statute  depriving  the  cashier  of  power 
to  indorse  notes,  given  for  money 
loaned,  does  not  deprive  the  cashier 
of  all  power  to  sell  notes  or  other  ob- 
ligations of  which  the  bank  may  have 
title,  in  the  ordinary  course  of  busi- 
ness. Taylor  v.  Fuqua  (1920)  —  Mo. 
App.  — ,  219  S.  W.  971.    See  Musgrove 
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▼.  Macon  Coaniy  Bank  (1914)  187  Mo. 
App.  483,  174  &  W.  171. 

A  cashier  of  a  bank  is  not  presumed 
to  have  power,  by  reason  of  his  offi- 
cial position,  to  bind  his  bank  as  an 
accommodation  indorser  of  his  own 
promissory  notes.  West  St.  Louis  Sav. 
Bank  v.  Shawnee  County  (West  St. 
Louis  Sav.  Bank  v.  Parmalee)  (1877) 
95  U.  &  657,  24  L.  ed.  490.  The  in- 
dorsement of  accommodation  paper  is 
not  within  the  nsual  scope  of  the 
cashier's  duties.  Swofford  Bros.  Dry 
Croods  Co.  V.  Bank  of  Blue  Mound 
(1899)  81  Mo.  App.  46.  At  least,  the 
bank  is  not  liable  on  accommodation 
paper  to  one  who  had  knowledge  that 
the  cashier  was  exceeding  his  author- 
ity. Choctaw  Bank  v.  Gewin  (1918) 
16  Ala.  App.  349,  78  So.  96.  But  the 
bank  may  be  liable  to  one  who  pur- 
chased of  the  bank  in  good  faith,  be- 
lieving it  to  be  paper  owned  by  the 
bank.  Blair  v.  First  Nat.  Bank 
(1877)  2  Flipp.  Ill,  Fed.  Cas.  No. 
1,485;  Bank  of  State  v.  Wheeler 
(1863)  21  Ind.  90;  Bank  of  Genesee 
V.  Patchin  Bank  (1855)  13  N.  Y.  309, 
8.  c.  on  subsequent  appeal  in  (1859) 
19  N.  Y.  312;  Houghton  v.  First  Nat. 
Bank  (1870)  26  Wis.  663,  7  AnL  Rep. 
107.  In  Bank  of  Genesee  v.  Patchin 
Bank  (1855)  13  N.  Y.  309,  s.  c.  on  sub- 
sequent appeal  in  (1859)  19  N.  Y.  312, 
where  the  cashier  of  a  bank  which  was 
owned  and  controlled  largely  by  one 
person,  with  no  directors,  inclosed  a 
draft  payable  to  the  cashier's  order  in 
a  letter  directed  to  another  bank,  ask- 
ing the  other  bank  to  discount  the 
paper,  the  discounting  bank  had  no 
knowledge  or  suspicion  that  the  .paper 
was  accommodation  paper.  In  this 
state  of  facts  the  court  applied  the 
rule  that  where  the  cashier  has  nego* 
tiated  such  a  paper  to  the  plaintiff, 
''representing  it  to  be  a  bill  belonging 
to  their  bank,  and  upon  the  faith  of 
that  representation  the  plaintiff  has, 
in  the  usual  course  of  its  business,  dis- 
counted it,  advancing  to  the  defendant 
the  proceeds,  the  defendant  is  preclud-^ 
ed"  from  setting  up  that  the  bill  was 
indorsed  without  authority. 

A  cashier  has  not,  by  virtue  of  his 
office,  authority  to  indorse  a  note  made. 
payable  to  the  bank  in  the  expectation 


of  securing  a  loan  from  it,  upon  the 
borrower  securing  the  loan  from  a 
third  person.  Elliot  v.  Abbot  (1842) 
12  N.  H.  549,  37  Am.  Dec.  227. 

d.  Treasurer  of  savings  hank. 

It  has  been  held  that  authority  to 
indorse  commercial  paper  so  as  to  bind 
a  .savings  bank  upon  the  contract  im- 
plied from  an  indorsement  cannot  be 
inferred  from  the  nature  of  the  office 
of  treasurer  of  such  a  bank.  Tappati 
V.  Warren  Five  Cents  Sav.  Bank 
(1879)  127  Mass.  107.  Nor  is  author- 
ity to  indorse  so  as  to  impose  the  li- 
ability of  indorser  upon  the  savings 
bank  conferred  by  a  resolution  of  the 
board  of  investment  to  sell  the  notes 
in  question.  In  Tappan  v.  Warren 
Five  Gents  Sav.*  Bank  (Mass.)  supra, 
the  court  says:  ''Such  indorsement 
was  not  necessary  in  order  to  enable 
the  corporation  to  devest  itself  of 
property  in  the  notes.  They  could 
have  been  indorsed  without  recourse, 
— a  well-known  method  of  indorsing 
the  paper  so  as  to  avoid  all  liability 
on  it.  The  treasurer  went  far  beyond 
the  authority  given  by  the  vote,  in 
assuming  to  make  the  defendant 
undertake  that  the  notes  should  be 
paid  at  maturity,  and,  failing  that, 
should  be  paid  by  the  defendant  if 
duly  notified  of  their  dishonor.'' 
It  is  further  stated :  'The  chief  busi- 
ness of  a  savings  bank  is  to  receive 
deposits,  and  invest  them  in  certain 
classes  of  securities  specified  in  the 
statutes  of  the  commonwealth,  and  to 
pay  to  depositors  the  amount  due 
them,  either  in  whole  or  in  part,  as 
they  from  time  to  time  demand.  It 
has  no  authority  to  do  a  general  bank- 
ing business;  not  even  to  engage  in 
the  business  of  discounting  bank  pa- 
per. It  is  no  part  of  the  business  for 
which  it  is  established  to  give  a  mar- 
ket value  to  or  obtain  a  market  for 
the  negotiable  paper  of  persons  or  oth- 
er corporations,  by  guaranteeing  or 
indorsing  it.  Its  duty  is  to  keep  safely 
invested  the  moneys  deposited  with 
it,  not  to  hazard  those  moneys  by  as- 
suming responsibilities  for  the  per- 
formance of  the  contract  of  others.'' 

The  treasurer  of  a  savings  bank 
cannot  indorse  a  note  in  a  transaction 
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outside  the  business  of  the  bank,  but 
the  assent  of  the  savings  bank  to  such 
an  indorsement  may  be  inferred  from 
the  acts  of  its  officers.  Chase  v.  Hath- 
orn  (1873)  61  Me.  505. 

e.  Secretary   of   Imilding   and   loan   aS" 

sociation. 

Some  cases  have  limited  the  author- 
ity  of  secretaries  of  building  and  loan 
associations.  Thus  it  has  been  held 
that  the  secretary  of  a  building  and 
loan  association  has  no  authority,  by 
virtue  of  his  office,  to  indorse  the  com- 
mercial paper  of  the  association. 
Palo  Alto  Mut.  Bldg.  &  L.  Asso.  v. 
First  Nat.  Bank  (1917)  38  Cal.  App. 
214,  164  Pac.  1124.  In  this  case,  the 
secretary  of  a  building  and  loan  asso- 
ciation indorsed  a  check  of  the  as- 
sociation to  a  bank  which  held  in 
escrow  a  deed  to  be  delivered  to  the 
secretary,  and  which,  upon  the  receipt 
of  the  check  so  indorsed,  delivered  the 
deed  to  him.  It  was  found  as  a  fact 
that  the  business  of  the  building  and 
loan   association    was   managed   and 


controlled  by  a  board  of  directors,  and 
that  the  secretary  had  charge  of  the 
business  and  was  subject  to  the  con- 
trol and  supervision  of  such  board  of 
directors.  A  recovery  against  the 
bank  for  the  check  thus  cashed  was 
sustained. 

But  in  Gate  City  Bldg.  &  L.  Asso. 
V.  National  Bank  (1894)  126  Mo.  82, 
27  L.R.A.  401,  47  Am.  St.  Rep.  «33,  28 
S.  W.  633,  the  secretary  of  a  building 
and  loan  association,  who  was  its  gen- 
eral financial  agent  with  power  to 
collect  loans,  was  held  to  have  author- 
ity to  indorse  a  check  given  to  the 
association  in  pasmfient  of  a  loan  in 
the  course  of  collecting  the  same. 

/.  IHrectors, 

The  directors,  who  are  given  the 
general  management  of  the  property 
and  concerns  of  a  bank,  have  author- 
ity to  indorse  notes  of  the  bank  or  to 
confer  such  authority  upon  another. 
Spear  v.  Ladd  (1814)  11  Mass.  94; 
Northampton  Bank  v.  Pepoon  (1814) 
11  Mass.  288«  W.  A.  B. 


WALLACE  DAWKINS,  by  Next  Friend,  Plflf.  in  Err., 

V. 

A.  L.  BILLINGSLEY. 

Oklahoma  Supreme  Court -^  April  9,  191S* 
(—  Okla.  — ,  172  Pac.  69.) 

Libel  —  entry  in  school  register. 

1.  An  entry  made  in  a  register  by  the  teacher  of  a  district  school  con- 
cerning a  pupil,  that  he  "was  ruined  by  tobacco  and  whisky,"  is  defamatory, 
and  the  same  is  not  "privileged  communication"  or  publication,  within  the 
purview  of  any  provision  of  §  4958,  Rev.  Laws  1910. 

[See  note  on  this  question  beginning  on  page  147.] 


Evidence  —  libel  —  sufficiency. 

2.  Under  §  4959,  Rev.  Laws  1910,  in 
all  civil  actions  to  recover  damages  for 
libel  or  slander,  it  shall  be  sufficient 
for  the  plaintiff  to  establish  what  the 
defamatory  matter  was,  and  that  it 
was  published  or  spoken  of  the  plain- 
tiff, and  to  allege  any  general  or 
special  damage  caused  thereby,  and, 
in  order  for  him  to  recover,  it  is  only 

Headnotes  by  Hooker^  G. 


necessary  for  him  to  prove  that  the 
matter  was  spoken  or  published  by  the 
defendant  concerning  him.  The  evi- 
dence in  this  case  examined,  and  held, 
that  it  was  error  for  the  trial  court  to 
sustain  a  demurrer  to  the  evidence  of- 
fered by  the  plaintiff  below. 
[See  note  in  3  A.L.R.  1279.] 

Libel  —  defense. 

8.  In    such    actions    the    defendant 
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may  deny  and  offer  evidence  to  disprove  was  published  or  spoken  under  such 

the  charges  nuidep  or  he  may  prove  circumstances  as  to  render  it  a  priv- 

that  the  matter  charged  as  defamatory  ileged  communication, 

was  true,  and,  in  certain  cases,  that  it  [See  17  R.  C.  L.  399-401.] 


Error  to  the  District  Court  for  Hughes  County  (Crump,  J.)  to  revievr 
a  judgment  sustaining  a  demurrer  to  the  complaint  in  an  action  brought 
to  recover  damages  for  an  alleged  libel.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  Gay  L.  Andrews  for  plaintiff  in 
error. 

Mr.  W.  T.  Anglin,  for  defendant  in 
error: 

The  notation  made  by  defendant 
on  the  school  register  was  privileged, 
and  there  was  no  evidence  of  malice 
on  the  part  of  defendant 

Hubbard  v.  Cowling,  36  Okla.  603, 
129  Pac.  714;  Tuohy  v.  Halsell,  35 
Okla.  61,  43  L.R.A.(N.S.)  323,  128 
Pac  126,  Ann.  Gas.  1916B,  1110;  Bo- 
dine  V.  Times-Journal  Pub.  Co.  26 
Okla.  135,  31  L.R.A.(N.S.)  147,  110 
Pac.  1096;  Wieman  v.  Mabee,  45  Mich. 
484,  40  Am.  Rep.  477,  8  N.  W.  71 ;  De- 
Amaud  v.  Ainsworth,  24  App.  D.  C. 
167,  5  L.R.A.(N.S.)  163;  Farr  v.  Val- 
entine, 38  App.  D.  C.  413,  Ann.  Gas. 
1913C,  821. 

Mr.  J.  L.  Skinner  also  for  defendant 
in  error. 

Hooker,  C.»  filed  the  following 
opinion : 

This  is  an  action  for  libel.  The 
evidence  presented  by  the  plaintiff 
in  error,  to  which  a  demurrer  was 
sustained  by  the  trial  court,  estab- 
lished: That  BlUingsley  was  the 
principal  of  a  district  school  in 
which  Wallace  Dawkins  was  a  pupil. 
That  BiUingsley,  as  such  teacher, 
kept  a  register  of  the  daily  attend- 
ance and  grades  of  pupils  attending 
said  school,  and  at  the  close  of  the 
term  Billingsley  caused  the  register 
to  be  delivered  to  the  clerk  of  the 
school  board  of  said  district,  which 
register  was  afterwards  seen  by 
various  persons ;  and  upon  said  reg- 
ister there  had  been  written  by  said 
Billingsley,  as  a  report  of  the  at- 
tendance and  grade  of  Wallace  Daw- 
kins,  these  words:  "Drag  all  the 
time."  "Ruined  by  tobacco  and 
whisky."  That  the  plaintiff  in  error 
never  drank  any  whisky  in  his  life, 
and  only  used  tobacco  occasionally, 

and  in  moderate  form.    That  young 
12  A.L.R.— 10. 


Dawkins  was  a  boy  of  good  habits, 
of  average  intelligence,  and  fairly 
studious.  That  no  report  concern- 
ing him  was  made  by  Billingsley  to 
the  board  or  to  his  parents  during 
the  school  term.  Plaintiff  in  error 
asserts  that  the  trial  court  should 
not  have  sustained  the  demurrer  to 
the  evidence,  while  the  defendant  in 
error  contends  that  inasmuch  as 
there  was  no  malice  upon  the  part 
of  the  defendant  below,  and  the  pub- 
lication being  a  qualified  privilege, 
the  trial  court  did  not  err. 

Section  7828,  Rev.  Laws  1910,  re- 
quires all  teachers  of  district  schools 
in  this  state  to  keep  a  register,  and 
members  of  the  school  board  to  visit 
the  school  and  examine  that  register. 
The  other  provisions  of  the  statute 
require  pupils  of  certain  ages,  in  all 
districts  of  this  state,  to  attend 
school  so  many  months  in  the  year, 
and  the  plain  provision  of  this  stat- 
ute, requiring  teachers  to  keep 
registers  and  members  of  the  school 
board  to  examine  that  register,  is 
for  the  purpose  of  enabling  members 
of  the  school  board  to  ascertain 
whether  the  pupils  in  the  district 
are  attending  school  the  required 
time,  and  thereby  give  them  an  op- 
portunity to  examine  into  and  as- 
certain the  cause  of  the  absence  of 
said  pupils  from  the  school,  and  to 
enforce  the  law  with  reference  to 
the  attendance  thereat.  It  is  clearly 
the  duty  of  the  teacher  to  enter  into 
this  register  a  full,  fair,  complete, 
and  true  report  of  the  attendance 
and  grades  of  the  pupils ;  but  he  has 
no  right  to  enter  therein  any  de- 
famatory matter  concerning  any  of 
his  pupils,  and,  if  he  does  so,  he  is 
not  protected  by  the  statute. 

Section  4958,  Rev.  Laws  1910,  de- 
fines what  is  a  privileged  publica- 
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tion  or  communication ,  and  this 
court,  in  the  case  of  German- Amer- 
ican Ins.  Co.  V.  Huntley,  —  Okla. 
— ^  161  Pac.  817,  in  /construing  this 
provision  of  the  statute,  says:  "It 
seems  clear  that  the  legislative  in- 
tention was  to  recognize  two  classes 
of  privileged  publications,  viz. :  ( 1 ) 
Those  where  the  occasions  desig- 
nated, regardless  of  malice,  consti- 
tute an  absolute  excuse  and  preclude 
recovery  of  damages;  and  (2)  those 
in  which  the  circumstances  of  the 
defamatory  publication,  together 
with  testimony,  rebut  the  presump- 
tion of  malice,  thus  affording  a  con- 
ditional excuse.  The  first  three 
paragraphs  of  the  foregoing  section 
specifically  enumerate  those  occa- 
sions upon  which  absolute  privilege 
attends  a  defamatory  publication, 
and  in  this  respect  may  be  said  to  be 
exclusive.  The  fourth  paragraph, 
however,  is  general  in  terms,  com- 
prehending 'all  cases'  where  the  oc- 
casion of  such  a  publication  is  not 
absolutely  privileged,  and  provides 
that  malice  shall  be  presumed  there- 
from, unless  the  fact  and  the  testi- 
mony rebut  the  same." 

We  are  of  the  opinion  that  the 
publication  complained  of  here  does 
not  come  within   either  provision 

of  this  statute,  and 
"hSiTr"  «r.tlr.    if  untrue,  that  it  is  a 

false  and  malicious 
unprivileged  publication  by  writing, 
which  tends  to  deprive  the  plaintiff 
in  error  of  public  confidence,  and  in- 
jure him. 

Section  4959,  Rev.  Laws  1910, 
provides :  "In  all  civil  actions  to  re- 
cover damages  for  libel  or  slander, 
it  shall  be  sufficient  to  state  general- 
ly what  the  defamatory  matter  was, 

and  that  it  was  pub- 
S:iXciet;V?*"     lished  or  spoken  of 

the  plaintiff,  and  to 
allege  any  general  or  special  dam- 
age caused  thereby,  and  the  plain- 
tiff to  recover  shall  only  be  held  to 
prove  that  the  matter  was  published 
or  spoken  by  the  defendant  concern- 
ing the  plaintiff.  As  a  defense 
thereto  the  defendant  may  deny  and 


Libel— defense. 


offer  evidence  to  disprove  the 
charges  made,  or  he  may  prove  that 
the  matter  charged  as  defamatory 
was  true,  and  in  ad- 
dition thereto,  that 
it  was  published  or  spoken  under 
such  circumstances  as  to  render  it  a 
privileged  communication." 

In  25  Cyc.  259,  it  is  said:  "Pub- 
lications imputing  mere  impairment 
of  mental  faculties  or  intellectual 
weakness  not  amounting  to  insanity 
are  libelous  per  se," — citing  Morse 
v.  Times-Republican  Printing  Co. 
124  Iowa,  707,  100  N.  W.  867 ;  Bel- 
knap V.  Ball,  83  Mich.  583, 11  L.R.A. 
72,  21  Am.  St.  Rep.  622,  47  N.  W. 
674;  Wood  v.  Boyle,  177  Pa.  620,  55 
Am.  St.  Rep.  747,  35  Atl.  853 ;  Can- 
drian  v.  Miller,  98  Wis.  164,  73  N. 
W.  1004. 

And  on  page  260  thereof  it  is 
said:  "A  written  or  printed  pub- 
lication imputing  roguery,  rascality, 
or  general  depravity,  which  carries 
with  it  a  charge  of  moral  turpitude 
and  degradation  of  character,  the 
natural  tendency  of  which  is  to  hold 
the  party  up  to  contempt  and  expose 
him  to  the  reprobation  of  the  vir- 
tuous and  honorable,  is  libelous  per 
se." 

And  it  has  been  held  libelous  to 
charge  one  with  being  a  drunkard. 
See  cases  cited  in  the  notes. 

Applying  the  rule  announced  in 
this  section  of  the  statute  to  the 
case  at  bar,  we  must  hold  that  the 
trial  court  committed  an  error  in 
sustaining  a  demurrer  offered  by  the 
defendant  to  the  plaintifTs  evidence. 
The  evidence  here  clearly  estab- 
lished that  the  words  written  by  the 
defendant  below  concerning  the 
plaintiff  were  defamatory,  and,  the 
same  being  within  the  class  desig- 
nated as  a  privileged  publication, 
the  evidence  was  sufficient  to  take 
the  case  to  the  jury. 

The  judgment  of  the  lower  court 
is  therefore  reversed,  and  this  cause 
remanded  for  a  new  triaL 

Per  Curiam : 

Adopted  in  whole. 
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The  scarcity  of  cases  upon  this  sub- 
ject 18  somewhat  remarkable  in  view 
of  the  almost   constant  provocation 
which  exists  by  those  in  charge  of 
school    pupils    to    make    statements 
derogatory  of  their  character  or  con- 
duct. Perhaps  one  explanation  is  that 
the  statements  have  to  a  large  extent 
been  justified,  or  the  question  of  jus- 
tification has  been  fio  doubtful  that 
salts  were  not  deemed  advisable  under 
the  circumstances.    The  reported  case 
(Dawkins    v.    Bilungsley)     estab- 
lishes the  principle  that   a   teacher 
cannot  depart  from  the  strict  line  of 
his  duty  and  enter  defamatory  reports 
.in  his  records  without  losing  his  priv- 
ilege while,  on  the  other  hand,  the 
eases  so  far  as  they  have  gone,  estab- 
lish that  the  privilege  extends  to  any 
necessary  statements  in  the  line  of  the 
teacher's  duty  or  even  to  statements 
by  patrons  of  the  school  which  are  for 
purpose  of  promoting  the  public  good. 
Thus  a  conununication  by  the  prin- 
cipal of  a  normal  school  to  the  keeper 
of  a  boarding  house  for  students  which 
must    be    approved    by    the    ftchool 
authorities,  that  a  student  roomer  is 
crazy  and  that  the  boarding  house 
keeper  will  lose  all  her  roomers  if 
such  pupil  stays,  made  after  full  in- 
vestigation   of    charges    which    have 
been  brought  to  him  and  in  the  course 
of  his  duties  to  look  after  the  environ- 
ment of   pupils,   is  privileged.     The 
court  said:     "We  have  a  defendant 
who  is  at  the  head  of  a  great  institu- 
tion of  learning,  who  is  expected,  and 
whose  duty  it  is,  so  far  as  he  is  able, 
to  look  after  the  students  attending 
the  school^  and  to  look  after  their  en- 


vironment. He  has  relations,  too,  with 
the  keepers  of  the  rooming  houses  in 
which  these  students  find  temporary 
homes.  If  the  defendant,  after  receiv- 
ing the  communications  mentioned 
from  four  out  of  six  roomers  stopping 
at  the  house  of  Elizabeth  West  and 
Mrs.  Parkinson,  had  not  conferred 
with  those  ladies,  he  would  have  been 
derelict  in  his  duty.  The  occasion  was 
privileged."  Everest  v.  McKenny 
(1917)  195  Mich.  649,  L.R.A.1917D, 
779,  162  N.  W.  277. 

So  in  Hansen  v.  Hansen  (1914)  126 
Minn.  426,  L.R.A.1915A,  104,  148  N.  W. 
457,  it  was  held  that  a  letter  sent  to 
the  county  superintendent  of  schools, 
by  the  father  of  a  pupil  in  a  district 
school,  containing  charges  of  im- 
propriety by  another  pupil  upon  the 
school  grounds  during  school  or  re- 
cess hours,  is  qualifiedly  privileged, 
and  that  actual  malice  must  be  proved 
before  there  can  be  a  recovery  in  libel. 

But  a  letter  is  not  privileged,  writ- 
ten and  published  by  the  principal  of 
a  normal  school  in  reply  to  criticisms 
in  the  public  press  upon  the  faculty 
and  management  of  the  school  of  the 
plaintiff,  a  pupil  therein,  which  states 
of  the  plaintiff  that  "by  her  conduct 
in  class,  by  her  behavior  in  and  about 
the  building,'  and  by  her  spirit  as  ex- 
hibited in  numberless  personal  inter- 
views, she  has  shown  herself  tricky 
and  unreliable,  and  almost  entirely 
destitute  of  those  womanly  and  hon- 
orable characteristics  that  should  be 
the  first  requisites  in  a  teacher." 
Such  a  letter  is  actionable  per  se. 
Dixon  V.  Allen  (1886)  69  Cal.  527,  11 
Pac.  179.  H.  P.  F. 
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V. 

L.  B.  JONES. 

Arkansas  Supreme  Court  ^  Wehruary  2,  1020. 

(142  Ark.  114,  218  S.  W.  175.) 

Principal  and  agent  —  liability  for  commission  of  sales  agent  —  advance 
in  price  of  goods. 

Failure  to  ship  orders  which  have  been  taken  by  a  traveling  salesman 
and  accepted,  because  of  advance  in  the  price  of  the  goods,  does  not  relieve 
the  employer  from  liability  for  the  salesman's  commission,  although  the 
commission  was  due,  under  the  contract,  on  all  orders  booked,  accepted, 
and  shipped. 

[See  note  on  this  question  beginning  on  page  160.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Nevada 
County  (Haynie,  J.)  in  favor  of  plaintiff  in  a  suit  brought  to  recover-, 
commissions  alleged  to  be  due  and  unpaid,  for  goods  sold  by  him.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  W.  P.  Murrah,  for  appellant: 

Plaintiff  was  not  entitled  to  commis- 
sions on  orders  until  the  goods  were 
shipped. 

McFarlane  v.  York,  90  Ark.  88,  117 
S.  W.  773;  Clouston  v.  Maingault,  105 
Ark.  213,  150  S.  W.  858;  Emerson  v. 
Stevens  Grocer  Co.  95  Ark.  421,  130 
S.  W.  541. 

Messrs.  McRae  &  Tompkins,  for  ap- 
pellee: 

When  the  orders  taken  by  plaintiff 
were  sent  into  the  company  and  ac- 
cepted by  them,  he  had  earned  his  com- 
mission, and  it  was  the  duty  of  the 
company  to  ship  the  goods,  and  they 
could  not  arbitrarily  refuse  to  do  so. 

Taylor  v.  Enoch  Morgan's  Sons  Co. 
124  N.  Y.  184,  26  N.  E.  314;  Re  Ladue 
Tate  Mfg.  Co.  135  Fed.  910;  Little 
Rock  V.  Barton,  33  Ark.  447 ;  Warmack 
V.  Perkins,  132  Ark.  378,  201  S.  W. 
120;  Pinkerton  v.  Hudson,  87  Ark. 
506,  113  S.  W.  35;  Lunney  v.  Healey, 
56  Neb.  313,  44  L.R.A.  593,  76  N.  W. 
558;  Moore  v.  Irwin,  89  Ark.  289,  20 
L.R.A.(N.S.)  1168,  131  Am.  St.  Rep. 
97,  115  S.  W.  662;  Reeder  v.  Epps,  112 
Ark.  566,  166  S.  W.  747;  Poston  v. 
Hall,  97  Ark.  23,  132  S.  W.  1001; 
Aikins  v.  Thackara  Mfg.  Co.  15  Pa. 
Super.  Ct.  250;  Wolf  son  v.  Allen  Bros. 
Co.  120  Iowa,  455,  94  N.  W.  910;  Cas- 
tleman  Blakemore  Co.  v.  Lewis,  — 
Tex.  Civ.  App.  — ,  183  S.  W.  1182; 
Lafferty  v.  Lorimer,  86  Mich.  591,  49 
N.  W.  586. 


Smith,  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  suit  by  an  agent  to  col- 
lect commissions  for  effecting  sales 
of  merchandise.  The  plaintiff  re- 
covered judgment,  and  the  defend- 
ant has  appealed. 

The  testimony  shows  that  plain- 
tiff took  numerous  orders  for  goods 
in  the  territory  in  which  he  traveled, 
which  were  forwarded  to  and  ac- 
cepted by  defendant,  and  portions 
of  most  of  these  orders  were  filled, 
but  that  the  price  of  the  goods  sold 
advanced  rapidly  and  considerably 
after  the  orders  therefor  had- been 
taken  and  accepted,  and  defendant 
ceased  filling  the  orders.  It  was 
shown  that  later  orders  placed  at 
the  advance  prices  were  promptly 
filled. 

The  suit  was  defended  upon  two 
grounds,  the  first  being  that  the 
goods  in  question  were  required  to 
fill  government  orders  for  military 
purposes,  but  that  defense  was  sub- 
mitted under  an  instruction  which 
told  the  jury  to  find  for  the  defend- 
ant if  the  failure  to  fill  orders  was 
due  to  that  fact,  so  that  that  defense 
has  passed  out  of  the  case. 

The  second  defense,  and  the  one 
which  presents  the  controlling  ques- 
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tion,  is  that  defendant  became  liable 
for  iiie  agent's  commissions  only 
when  it  had  accepted  orders  and  had 
shipped  out  the  goods  filling  the 
orders. 

The  contract  out  of  which  this 
controversy  arises  was  an  oral  one, 
yet  there  is  no  substantial  difference 
in  the  statement  of  its  terms  by  the 
parties  thereto.  The  agent  was  to 
receive  6  per  cent  commission  on 
all  orders  booked,  accepted,  and 
shipped  which  were  received  from 
him,  and  3  per  cent  when  mail 
orders  were  received  from  his  terri* 
toiy. 

Declaring  the  law  applicable  to  a 
contract  of  that  character,  the  court 
gave  the  following  instruction: 
"No.  1.  You  are  told  that  if  you 
find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  worked  as 
salesman  for  the  defendant  under 
an  agreement  that  he  should  receive 
6  per  cent  commission  on  all  goods 
sold  by  him  when  the  orders  were  ac« 
cepted  by  the  defendant  and  shipped 
by  them,  and  that  the  defend- 
ant accepted  the  orders,  then  they 
had  no  right  to  arbitrarily  refuse  to 
ship  the  goods;  and  if  you  believe 
that  they  refused  to  ship  tiie  goods 
for  the  reason  that  the  price  ad- 
vanced, and  in  drder  to  sell  the 
£foods  at  a  higher  price,  and  that 
they  did  have  the  goods  to  fill  such 
accepted  orders,  and  did  not  fill  the 
orders  taken  by  plaintiff  and  ac- 
cepted by  them,  because  they  could 
and  did  sell  them  for  a  higher  price, 
your  verdict  should  be  for  the  plain- 
tiff for  6  per  cent  commission  on 
such  accepted  orders  not  filled  for 
the  reason  stated." 

This  instruction  was  given  over 
defendant's  objection,  and  instruc- 
tions asked  by  defendant  were  re- 
fused which  declared  the  law  to  be 
that  defendant  had  the  right  to  re- 
ject any  orders  or  parts  thereof  up 
to  the  time  the  goods  were  to  have 
been  sent,  and  that  defendant  was 
liable  only  for  the  commissions  on 
goods  which  were  shipped. 

The  testimony  is  undisputed  that 
the  orders  were  accepted,  and  on 
conflicting  testimony  the  jury  has 
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found  against  defendant's  explana- 
tion of  its  failure  to  fill  them.  Cer- 
tain orders  transmitted  by  plaintiff* 
were  turned  down  by  defendant's 
credit  department,  and  no  commis- 
sion is  claimed  on  these  orders. 

We  think  a  fair  construction  of 
this  contract  is  that  defendant  had 
no  right  to  arbitrarily  refuse  to  fill 
plaintiff's  orders,  and  that  it  was 
arbitrary  to  do  so  because  of  an  ad- 
vance in  the  price  over  that  at  which 
he  had  been  authorized  to  sell,  and 
had  sold.  The  provision  of  the  con- 
tract that  the  commission  should  be 
earned  upon  the  shipment  of  the 
goods  determined  when  the  commis- 
sion had  been  earned,  and  it  must 
necessarily  be  assumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that 
the  parties  contemplated  shipments 
would  be  made  in  the  usual  and  ordi- 
nary course  of  business,  unless  somo 
valid  and  sufficient  reason  appeared 
for  not  doing  so,  such  as  the  rejec- 
tion of  the  order  by  defendant's 
credit  department. 

The  testimony  is  that  plaintiff  de- 
voted his  whole  time  to  his  agency, 
and  incurred  considerable  personal 
expense  in  traveling  over  the  terri- 
tory in  which  he  took  the  orders,  for 
all  of  which  he  expected  compensa- 
tion out  of  his  commissions.  So 
that  in  the  absence  of  a  stipulation 
that  defendant  might,  accept  or  re- 
ject such  orders  as  it  pleased,  for 
any  reason  satisfactory  to  itself,  we 
must  approve  the  construction 
placed  upon  the  con-  _  .    .    .  .^ - 

f^        j_  .     ^Ti       •       A  Principal  and 

tract  m  the  mstruc-  asent—iiabUHT' 
tion  set  out  above,  ir.aieT'wIitl 
to  the  effect  that  JJ^^'Jiy,*"  "''*^* 
defendant  had  no  *  ****  "* 
right  to  arbitrarily  refuse  to  ship 
the  goods,  and  that  it  was  arbitrary 
to  do  so  because  of  the  advance  in 
price. 

In  the  case  of  Taylor  v.  Enoch 
Morgan's  Sons  Co.  124  N.  Y,  184, 
26  N.  E.  314,  the  court  of  appeals  of 
New  York,  in  an  opinion  by  Haight, 
J.,  had  occasion  to  construe  a  con- 
tract in  whidi  the  agent's  commis- 
sion was  to  be  paid  ''upon  all  orders 
accepted  from  bona  fide  pur- 
chasers."   The  contention  was  thei*e 
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made  that  the  principal  became  lia- 
ble to  the  agent  for  the  commission 
only  upon  such  orders  as  it  accepted, 
and  that  it  would  not  be  liable  for 
commissions  on  orders  which,  for 
reasons  satisfactory  to  itself,  it  had 
declined  to  filL  In  disposing  of  that 
contention  it  was  there  said :  "We 
incline  to  the  view  that  it  was  the 
duty  of  the  defendant  to  accept  all 
orders  presented  by  the  plaintiff 
from  bona  fide  purchasers,  which 
were  made  in  accordance  with  the 
provisions  of  the  contract,  and  that 
they  did  not  have  the  right,  without 
cause,  to  arbitrarily  refuse  to  ac- 
cept such  orders.  Such  a  construc- 
tion of  the  contract  would  require 
the  plaintiff  to  travel  over  the  terri- 


tory mentioned  at  his  own  expense 
six  times  a  year,  with  a  right  on  the 
part  of  the  defendant  to  reject  every 
order  presented  by  him,  and  to  thus 
deprive  him  of  any  commissions." 

To  the  same  effect  see  also :  Paul 
E.  Wolff  Shirt  Co.  v.  Sacks,  184  Mo. 
App.  157,  168  S.  W.  641 ;  Abel  v. 
Nelson,  104  N.  Y.  Supp.  362 ;  Stone 
V.  Argersinger,  82  App.  Div.  208,  53 
N.  Y.  Supp.  65 ;  Jacquin  v.  Boutard, 
89  Hun,  437,  35  N.  Y.  Supp.  500; 
Madden  v.  Equitable  Life  Assur. 
Soc.  11  Misc.  540,  32  N.  Y.  Supp. 
756;  Re  Ladue  Tate  Mfg.  Co.  (D. 
C.)  135  Fed.  910,  911;  Castleman- 
Blakemore  Co.  v.  Lewis,  —  Tex.  Civ. 
App.  _,  183  S.  W.  1182. 

Judgment  affirmed. 


ANNOTATION. 

Right  of  one  seUing  on  commission  as  affected  by  principal's  refusal  to 

order. 


In  the  absence  of  any  contractual 
stipulation  to  the  cdhtrary,  an  agent 
is  entitled  to  his  commissions  upon  a 
bona  fide  sale  to  a  solvent  purchaser, 
notwithstanding  the  principaFs  refus- 
al to  fill  the  order.  Searing  v.  Butler 
(1873)  69  111.  575;  Rhea  v.  Adder 
Mach.  Co.  (1920)  —  Iowa,  — ,  178  N. 
W.  359;  Paul  B.  Wolflf  Shirt  Co.  v. 
Sacks  (1914)  184  Mo.  App.  157,  168 
S.  W.  641;  Newton,  W.  &  W.  Co.  v. 
Hocker  (1920)  —  Tex.  Civ.  App.  — , 
220  S.  W.  233.  A  commission  mer- 
chant who  sells  wheat  upon  the  order 
of  his  customer  is  entitled  to  commis- 
sion, although  the  customer  refuses  to 
deliver  the  wheat,  the  price  having  ad- 
vanced so  that  a  performance  of  the 
contract  was  unprofitable  to  the  prin- 
cipal. Searing  v.  Butler  (1873)  69 
111.  575.  A  salesman  for  a  shirt  man- 
ufacturer who  obtained  orders  which 
he  sent  to  his  principal,  from  custom-: 
ers  who  were  ready,  willing,  and  able 
to  pay  for  the  same,  is  entitled  to  his 
commission  thereon,  where  the  manu- 
facturer was  unable  to  fill  the  orders 
because  he  did  not  have  the  goods  on 
hand  with  which  to  manufacture  the 
shirts.  Paul  E.  WolflP  Shirt  Co.  v. 
Sacks  (1914)  184  Mo.  App.  157,  168  S. 
W.  641.    An  adding-machine  salesman 


is  entitled  to  commissions  on  orders 
obtained  by  him  and  accepted  by  the 
company,  although  subsequently,  be- 
cause of  the  inability  of  the  company 
to  manufacture  the  machine  within  a 
reasonable  time,  the  orders  were  can- 
celed, and  such  cancelation  acquiesced 
in  by  the  company.  Rhea  v.  Adder 
Mach.  Co.  (1920)  "—  Iowa,  — ,  178  N. 
W.  359.  A  stipulation  in  the  sales- 
man's contract  that  no  damages  or 
commission  were  to  be  claimed  by  rea- 
son of  delays  in  filling  orders,  because 
of  accidents,  fire,  or  strikes,  or  other 
causes  beyond  the  company's  control, 
does  not  change  this  rule.  A  whole- 
sale house  which  agrees  with  one  of 
its  traveling  salesmen  to  pay  him  "for 
such  sales  as  he  may  make,  8}  per  cent 
on  same,"  is  liable  for  the  commissions 
upon  sales  made  to  customers  who 
were  willing,  able,  and  ready  to  i>ay 
for  the  same;  the  fact  that  the  whole- 
sale house  did  not  deliver  the  goods 
ordered  because  it  did  not  have  the 
articles  so  sold  is  no  defense,  where 
the  salesman  had  been  requested  to 
sell  the  goods  in  question.  Newton, 
W.  &  W.  Co.  v.  Hocker  (1920)  —  Tex. 
Civ.  App.  — ,  220  S.  W.  238. 

An  agent  who  has  sold  goods  with 
the  right  in  the  purchaser  to  terminate 
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the  contract  in  a  certain  contingency, 
delivery  of  the  goods  to  extend  over  a 
considerable  period  of  time,  is  entitled 
to  commission. on  goods  which  would 
have  been  delivered  before  the  pur* 
chaser  exercised  its  option  of  termi* 
nating  the  contract  had  the  principal 
not  wrongfully  refused  to  deliver. 
Lindsay  v.  Carbon  Steel  Co.  (1900) 
196  Pa.  120,  46  Atl.  683. 

A  commission  merchant^  engaged  to 
sell  goods  for  a  manufacturer  under 
an  agreement  providing  that  he  was  to 
be  paid  a  commission  on  all  goods 
bought  by  houses  whose  accounts  were 
opened  through  him,  was  held  entitled 
to  commissions  upon  an  order  so  made 
and  accepted  by  the  manufacturer, 
although  the  manufacturer  was  unable 
to  execute  the  order  because  of  a  lack 
of  adequate  machinery.  Lockwood  y. 
Levick  (1860)  8  C.  B.  N.  S.  603,  141 
Bng.  Reprint,  1303,  29  L.  J.  C.  P.  N.  S. 
340,  7  Jur.  N.  S.  102,  2  L.  T.  N.  S.  367, 
8  Week.  Rep.  683. 

The  local  representative  of  an  au- 
tomobile manufacturer,  who  was  given 
exclusive  right  to  sell  the  manufactur- 
er's output  in  his  vicinity,  and  under 
the  terms  of  whose  contract  he  was  to 
receive  a  discount  on  the  list  price  as 
a  commission,  may  recover  the  agreed 
commission  upon  the  refusal  of  the 
manufacturer  to  fill  an  order  which  it 
has  accepted.  Dildine  v.  Ford  Motor 
Co.  (1907)  169  Mo.  App.  410,  140  S. 
W.627. 

A  life  insurance  company  which  has 
entered  into  an  agency  contract,  under 
the  terms  of  which  it  is  to  pay  a  com- 
mission on  premiums  on  policies  is- 
sued through  the  instrumentality  of 
the  agent,  cannot  arbitrarily  refuse  an 
application  for  a  policy  obtained  by 
the  agent,  but  must  act  in  good  faith 
upon  such  application.  Madden  v. 
Equitable  Life  Assur.  Soc.  (1895)  11 
Hisc.  640,  82  N.  Y.  Supp.  762,  affirmed 
without  opinion  in  (1896)  146  N.  Y. 
402,  42  N.  £.  643. 

A  life  insurance  agent  who  has  se- 
eared  applications  for  insurance  from 
persons  who  are  insurable  risks,  and 
forwarded  them  to  the  home  office  lof 
the  insurance  company,  is  entitled  to 
his  commission,  although  the  policies 
were  not  issued  thereon  because  the 


insurance  company  decided  to  raise  its 
rates  and  charge  a  higher  one  than  the 
one  in  force  when  the  applications 
were  received.  Currier  v.  Mutual  Re- 
serve Fund  Life  Asso.  (1901)  47  C.  C. 
A.  661,  108  Fed.  737. 

A  coal  company  which  has  specif- 
ically authorized  its  agent  to  close  a 
contract  with  a  certain  purchaser  for 
a  stated  tonnage,  specifying  that  it 
was  ''understood,  in  the  event  we  are 
successful  in  obtaining  his  business, 
you  are  to  receive  6  cents  per  ton  com* 
missions,"  is  liable  to  the  agent  for 
the  commission  on  the  order  thus  se- 
cured, although  it  did  not  furnish  the 
coal;  there  being  ho  sufficient  reason 
for  its  not  having  done  so.  Davy 
Pocahontas  Goal  Co.  v.  Kaylor  (1916) 
118  Va.  296,  87  S.  E.  649. 

Various  forms  of  contracts  relating 
to  the  payment  of  commissions  have 
been  under  consideration  by  the 
courts.  The  basis  of  the  commission 
varies;  according  to  some  it  is  based 
upon  orders  accepted,  or  orders  ac- 
cepted and  shipped.  A  manufacturer 
who  has  employed  a  traveling  sales- 
man under  an  agreement  to  pay  him 
a  commission  "upon  all  orders  accept- 
ed from  bona  fide  purchasers"  does 
not  have  the  right,  without  cause, 
arbitrarily  to  refuse  to  accept  the  or- 
ders sent  in  by  the  salesman,  but  it 
is  the  manufacturer's  duty  to  accept 
all  orders  presented  by  such  salesman 
from  bona  fide  purchasers,  when  made 
in  accordance  with  the  provisions  of 
the  contract.  Taylor  v.  Enoch  Mor- 
gan's Sons  Co.  (1891)  124  N.  Y.  184,  26 
N.  E.  314.  It  has  been  held,  even  when 
the  orders  have  been  accepted,  that  a 
salesman  entitled  to  commissions  on 
all  orders  accepted  by  the  company  is 
entitled  to  commissions  only  on  sales 
made  to  responsible  and  solvent  par- 
ties. Aikins  v.  Thackara  Mfg.  Co. 
(1900)  16  Pa,  Super.  Ct.  260.  It 
has  been  held,  without  mentioning 
"good  faith"  on  the  part  of  the 
principal,  that  commissions  to  be  paid 
to  an  agent  when  his  orders  are  ap- 
proved and  accepted  by  the  principal 
cannot  be  recovered,  in  the  absence  of 
proof  that  the  orders  were  accepted 
and  approved.    9*nclerson  v.  Tinkham 
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Smoke  Consumer  Co.  (1891)  83  Iowa, 
446,  49  N.  W.  1034. 

An  agent  employed  to  sell  fertilizer, 
upon  a  commission  on  the  fertilizer  ac- 
tually delivered,  is  not  entitled  to  a 
commission  on  fertilizer  which  certain 
purchasers,  procured  by  the  agent, 
estimated  they  would  require  and  for 
which  amount  they  made  written 
agreement,  but  who  failed  to  order 
because  of  delay  in  shipments  which, 
while  not  the  result  of  wilful  failure 
on  the  part  of  the  principal,  was  not 
due  to  causes  beyond  its  control. 
Swift  &  Co.  V.  New  Bern  Produce  Co. 
(1920)  —  N.  C.  — ,  103  S.  E.  889.  Un- 
der this  contract,  the  court  holds  that 
the  principal  had  the  option  to  refuse 
an  order  or  to  approve  it. 

Where  an  agent  is  entitled  to  com- 
missions on  all  orders  accepted  by  his 
principal,  the  quantity  of  goods 
shipped  is  irrelevant,  upon  an  action 
by  the  agent  for  commission.  Bailey 
v.  Savannah  Guano  Co.  (1916)  106 
S.  C.  50,  90  S.  E.  317. 

An  agreement  to  pay  commissions 
on  orders  accepted  and  shipped  has 
been  held  to  require  good  faith  on  the 
part  of  the  principal  in  accepting  or 
rejecting  the  order.  Thus,  it  has  been 
held,  under  an  agreement  between  a 
mercantile  corporation  and  its  agent, 
that  he  was  entitled  to  commissions 
on  all  orders  accepted  and  filled  by 
shipment,  and  not  merely  on  orders 
obtained;  that  the  mercantile  corpora- 
tion has  no  right  to  reject  orders 
arbitrarily.  Re  Ladue  Tate  Mfg.  Co. 
(1905)  135  Fed,  910.  But  if  the  prin- 
cipal in  good  faith  rejects  the  orders, 
because  dissatisfied  with  the  credit  of 
the  person  giving  the  order,  no  com- 
mission is  due.  Wolfson  v.  Allen 
Bros.  Co.  (1903)  120  Iowa,  455,  94  N. 
W.  910.  Bad  faith  is  not  proven  by 
proof  that  the  persons  whose  orders 
were  rejected  did  have  the  requisite 
credit,  where  the  fact  of  such  credit 
was  not  shown  in  the  standard  com- 
mercial agency  reports,  and  was  not 
brought  to  the  knowledge  of  the  prin- 
cipal.   Ibid. 

The  provision  as  to  orders  accepted 
and  shipped  is,  in  some  contracts, 
modified  by  other  provisions.  Thus,  a 
wholesale  grocery  company  which  has 


a  contract  with  its  traveling  salesman, 
in  one  of  the  paragraphs  of  which  the 
company  agrees  to  pay  the  salesman 
commissions  on  the  net  amount  of 
sales  made  by  him,  and  accepted  and 
shipped  by  the  company,  and  in  anoth- 
er paragraph  stipulates  that  the  sales- 
man is  to  work  with  and  through  a 
certain  grocery  company,  and  is  to  re- 
ceive commissions  on  all  sales  made 
to  his  company  in  whatever  manner 
the  order  shall  be  received,  is  liable 
to  the  salesman  for  commissions  on 
an  order  procured  from  the  stipulated 
company,  which  was  accepted,  but 
shipments  were  subsequently  refused 
without  legal  excuse.  Castleman- 
Blakemore  Co.  v.  Lewis  (1916)  —  Tex, 
Civ.  App.  — ,  183  S.  W.  1182. 

A  similar  construction,  requiring 
good  faith  on  the  part  of  the  principal, 
was  put  on  a  contract  by  the  terms  of 
which  the  agent  was  entitled  to  com- 
missions ''on  all  sums  which  shall  be 
collected  on  the  sales  made  by  him." 
A  salesman  selling  under  such  an 
agreement  has  been  held  entitled  to 
recover  commissions  upon  orders 
which  did  not  produce  collections,  on- 
ly, by  showing  that  the  failure  to  make 
the  collections  was  the  fault  of  his 
principal.  Such  a  contract  is  held  to 
require  good  faith  and  reasonable  dil- 
igence on  the  part  of  the  principal  in 
executing  the  orders  and  in  making 
the  collections,  but  it  is  held,  further, 
evidently  to  contemplate  that,  without 
fault  on  the  principal's  part,  some  or- 
ders will  prove  unproductive,  in  which 
case  the  salesman  is  not  entitled  to 
commission.  Stone  v.  Argersinger 
(1898)  32  App.  Div.  208,  53  N.  Y. 
Supp.  63.  Accordingly,  the  principal 
was  held  n6t  liable  for  commissions 
on  orders  from  customers  whose  finan- 
cial standing  was  unsatisfactory,  as 
reported  in  Dunn's  or  Bradstreet's 
Commercial  Reports,  and  in  some 
cases  as  otherwise  ascertained.  As  to 
this,  it  is  stated  that  such  customary 
recourse  for  information  as  to  finan- 
cial standing  was  within  the  contem- 
plation of  both  parties.  The  principal 
was  further  held  not  liable  for  not 
filling  orders  for  goods  differing  from 
the  sample.  But  the  principal  was 
held  liable  for  failure  to  fill  orders  for 
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the  reason,  as  the  referee  finds,  that 
it  was  not  "possible  for  them  [the 
principal]  to  fill  (them)  in  the  usual 
course  of  business."  The  court  states 
that  it  does  not  appear  that  the  sales- 
man in  procuring  such  orders  depart- 
ed from  the  terms  of  his  contract  with 
his  principal,  and  hence  the  nonpro- 
ductiveness  of  the  orders  was  the  fault 
of  the  principal,  and  he  should  pay  the 
commissions.  It  was  held  .  also  in 
Aikins  v.  Thackara  Mfg.  Co.  (1900) 
15  Pa.  Super.  Ct.  250,  that  a  salesman 
who  is  entitled  to  commission  only 
when  the  goods  sold  by  him  are  taken 
and  paid  for  is  entitled  to  commissions 
where  his  principal  arbitrarily  re- 
fuses or  declines  to  deliver  the  goods. 
In  this  case  the  orders  had  been  ac- 
cepted by  the  principal,  and  the  court 
stated  that  upon  accepting  the  orders 
it  became  the  duty  of  the  principal  to 
make  all  reasonable  effort  to  deliver 
the  goods  in  accordance  therewith. 

A  traveling  salesman  who  is  entitled 
to  be  paid  a  commission  on  all  net 
sales  procured  by  him,  such  commis- 
sion to  be  paid  after  the  pa3anent  for 
the  goods  sold,  may  recover  of  his 
principal  upon  showing  that  either  the 
goods  sold  were  in  fact  paid  for,  or 
that  the  failure  to  fill  the  order  was 
the  fault  of  his  principal.  Abel  v. 
Nelson  (1907)  104  N.  Y.  Supp.  362. 

An  agreement  to  pay  *'20  cents  per 
ton  in  coal  for  all  orders  taken  and 
delivered  at  our  ofiice,  said  coal  to  be 
delivered  as  ordered,"  was  held  in 
Laffcrty  v.  Lorimer  (1891)  86  Mich. 
591,  49  N.  W.  586,  to  show  a  "plain  in- 
tent «  •  •  that  the  plaintiff  was  to 
be  paid  a  commission  upon  the  coal 
delivered  upon  these  orders,  and  upon 
any  order  which  defendants  by  their 
own  fault  refused  or  neglected  to  fill.'* 

Under  an  agency  contract  by  the 
terms  of  which  the  principal  reserves 
the  right  to  reject  any  and  all  orders 
sent  in  by  the  agent,  it  h^s  been  held 
that  the  agent  is  not  entitled  to  his 
commission  on  orders  rejected  by  the 
principal.  Moreland  v.  Dickerson  &  B. 
Lumber  Co.  (1915)  12  Ala.  App.  576, 
68  So.  526.  In  Ross  v.  Portland  Coifee 
&  Spice  Ck).  (1908)  30  Wash.  647,  71 
Pac.  184,  an  action  by  a  ,  traveling 
salesman    against    a    wholesaler    for 


commissions,  under  a  contract 'which 
provided  that  the  wholesaler  reserved 
the  right  to  reject  any  orders  taken  by 
the  salesman  which  might  be  consid- 
ered unworthy  of  credit,  or  for  any 
other  good  and  sufiicient  reason,  the 
salesman  was  permitted  only  to  show 
the  amount  of  goods  actually  shipped 
on  orders  solicited  by  him.  But  one 
who  entered  into  a  contract  to  obtain 
new  accounts  for  a  bank  was  held  en- 
titled to  his  commission  on  accounts 
which  the  bank  declared  to  be  undesir- 
able, a  right  reserved  to  it  under  the 
contract,  where  the  bank,  in  spite  of 
its  declarations  that  the  accounts  were 
undesirable,  retained  the  accounts, 
never  having  'canceled  them.  Bankers 
Service  Corp.  v.  Second  Nat.  Bank 
(1918)  181  App.  Div.  655,  168  N.  Y. 
Supp.  906,  affu-med  in  (1920)  227  N. 
Y.  662, 126  N.  E.  899. 

Some  contracts  expressly  regulate 
the  payment  of  commissions  on  reject- 
ed orders.  In  some  it  is  provided  that 
no  commissions  shall  be  paid  on  orders 
not  accepted  or  shipped.  Under  an 
agency  contract  for  the  sale  of  thresh- 
ing machinery,  under  which  the  agent 
was  entitled  to  certain  commissions, 
but  which  contained  the  further  pro- 
vision, "no  commission  to  be  paid  on 
any  order  not  filled,"  it  has  been  held 
that  the  principal  does  not  have  an 
absolute  right  to  reject  an  order  sent 
by  the  agent,  and  that  the  agent  is 
entitled  to  his  commission  if  his  prin- 
cipal wrongfully  and  without  cause 
refuses  to  fill  an  order  for  a  customer 
who  is  ready,  able,  and  willing  to  com* 
ply  with  the  terms  of  the  order,  if 
under  all  the  circumstances  a  reason^ 
ably  prudent  person  engaged  in  the 
sale  of  such  machinery  would  have 
accepted  it.  Sherman  v.  Pt.  Huron 
Engine  &  Thresher  Co.  (1900)  13  S.  D. 
91,  82  N.  W.  418.  An  agent  entitled 
to  commissions  on  orders  on  which  the 
goods  were  shipped,  but  not  on  those 
canceled  or  not  filled,  was  held  not 
entitled  to  commissions  on  an  order 
given  subject  to  approval  of  sample, 
where  the  customer  rejected  the 
sample  as  unsatisfactory,  and  the  prin- 
cipal canceled  the  order,  in  Vickers  v. 
W.  W.  Vaughan  Co.  (1917)  204  111. 
App.  284. 
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Som^  contracts  not  only  provide 
that  no  conmiission  shall  be  paid 
on  orders  not  shipped,  but  that  the 
acceptance  of  orders  is  at  the  dis- 
cretion of  the  principal.  Under  such 
a  contract  it  was  held  in  Temby  v. 
William  Brunt  Pottery  Co.  (1907)  229 
111.  540,  82  N.  E.  336,  that  no  commis- 
sion was  due  an  agent  upon  orders 
rejected  by  his  principal  because  of 
dissatisfaction,  with  the  credit  of 
the  parties  ordering  the  goods.  The 
court  states:  *'We  do  not  see  how 
there  can  be  any  doubt  that,  under  the 
terms  of  the  contract,  complainant 
was  authorized  to  reject  in  its  discre- 
tion any  order,  whether  the  credit  of 
the  party  ordering  would  have  satis- 
fied some  other  person  or  not.  Surely 
it  was  not  the  intention  of  the  com- 
plainant in  making  the  contract  that 
it  should  pay  commissions  on  orders 
not  accepted  or  shipped,  upon  proof 
that  someone  efse  would  have  taken  the 
risk  and  shipped  the  goods."  Wbether 
the  principal  could  have  rejected  the 
order  for  no  reason  at  all  is,  of  course, 
not  decided  in  this  case,  but  the  court, 
after  stating  that  there  was  no  rule 
of  law  which  would  prevent  an  agent 
from  making  a  contract  leaving  the 
acceptance  of  orders  to  the  discretion 
of  his  principal,  continues:  ''The  con- 
tract fixes  no  standard  other  than  the 
discretion  of  the  complainant  for  ac- 
ceptance of  orders,  from  which  a 
court,  or  jury,  or  anyone  else  would 
be  authorized  to  say  that  the  com- 
plainant ought  to  have  been  satisfied 
with  any  order  which  it  rejected." 

An  agent  selling  harvesting 
machines  under  a  contract  by  which 
his  principals  agree  to  fill  orders  only 
''to  the  extent  of  their  ability  to  do 
80,"  and  "if  from  any  cause  whatever 


they  are  unable  to  furnish  *  the 
machines,  or  any  extras  thereto,  they 
shall  not  be  liable  for  any  damages 
whatever,"  cannot  recover  conunis- 
sions  on  sales  made  which  his  prin- 
cipals, acting  in  good  faith,  did  not  fill 
because  of  an  unusual  demand  for  the 
machines.  Acme  Harvester  Co.  v. 
Madden  (1896)  4  Kan.  App.  698,  46 
Pac.  819. 

In  an-  action  against  his  principal 
by  an  agent  for  a  harvesting  machine, 
who  was  acting  under  a  contract 
which  provided  that  the  principal 
"agrees  to  use  its  best  efforts  to  com- 
plete and  ship  all  machines  herein 
and  hereafter  ordered,  but  shall  not  be 
held  responsible  to  said  agent  for  fail- 
ure to  furnish  machines,  where  the  de- 
mand exceeds  the  supply,"  it  was  held 
error  to  allow  the  agent  to  testify, 
against  the  objections  of  his  principal, 
that  he  sold  five  machines  which  were 
delivered  by  his  principal,  where 
there  was  neither  averment  nor  evi- 
dence that  the  agent  ordered  the 
machines,  nor  that  the  principal  did 
not  use  its  best  efforts  to  furnish  such 
machines,  if  any,  as  were  ordered. 
Williams  Harvester  Co.  v.  Pope  (1886) 
69  Iowa,  523,  29  N.  W.  438. 

An  agent  who  is  authorized  to  grant 
credit  to  such  persons  only  as  are  of 
well-known  responsibility,  and  of  good 
reputation  as  to  the  payment  of  their 
debts,  against  whom,  after  allowing 
for  homestead  and  all  lawful  exemp- 
tions, the  collection  of  the  amount  of 
credit  can  be  made  by  judgment  and 
execution,  cannot  recover  commis- 
sions on  unfilled  orders  unless  he 
proves  the  existence  of  the  conditions 
above  enumerated.  Acme  Harvester 
Co.  V.  Madden  (Kan.)  supra. 

W.  A.  B. 
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PERRY  M.  DIVINES 

V. 

JACOB  M.  DICKINSON,  Receiver  of  Chicago,  Rock  Island,  &  Pacific 

Railway  Company,  et  al.,  Appts. 

latoa  Supreme  Court  ^  September  20,  1910. 

(—  Iowa,  — ,  174  N.  W.  8.) 

Landlord  and  tenant  —  duty  to  refrain  from  injury  to  leased  buildings. 

1.  The  owner  of  adjoining  buildings,  one  of  which  is  in  possession  of 
a  tenant,  upon  removing  the  other,  is  bound  to  take  such  steps  as  are 
reasonably  necessary  to  maintain  the  leased  building  in  the  condition  it 
was  in  at  the  time  the  lease  was  entered  into,  except  as  to  defects  or 
injuries  resulting  thereto  independent  and  apart  from  the  negligence  or 
other  acts  of  the  landlord. 

[See  note  on  this  question  beginning  on  page  160.] 

—  duty  to  maintain  premises  in  safe     the  tenant's  use  and  occupancy  there- 
conditioiu  of. 

2.  A  landlord  is  not,  in  the  absence         [See  16  R.  C.  L.  764.] 

of  express    covenant   or   agreement,  Trial  —  question  for  jury  —  negU- 

bound  to  make  repairs  on  the  leased  gence  of  landlord, 

property,  or  mamtam  it  in  a  safe  and  e.  The  jury  must  determine  wheth- 

suitable  condition  for  the  use  and  oc-  er  or  not  a  landlord,  in  removing  a 

cupancy  of  the  tenant.  building  adjoining  that  in  possession 

Lfi>ee  16  K.  u  U  lOdl.j  of  a  tenant,  was  negligent  in  failing 

—  removal  of  adjoining  building.  to  make  reasonable  provisions  for  pro-  . 

3.  The  owner  of  adjoining  build-  tecting  the  leased  premises  from  be- 
ings, one  of  which  is  in  the  possession  coming  untenantable  or  dangerous  be- 
of  a  tenant,  may  remove  the  other  cause  of  weakening  or  exposure  of  the 
building.  wall  or  foundation  to  the  action  of  the 

Master  and  servant  —  independent     ej^^fn^s- 
contractor  —  Uability  for  injury.         Receiver  —  habiUty  for  injury  to  ten- 

4.  An  employer  is  not  liable  for  in-         S'^mlPf^PIr?;..         j.  .  .      , 

juries  due  to  the  negligence  of  an  in-  ^  J;^^^^*  \^ill3?^ 

denendATit  contractor  property  was  removed  by  a  landlord 

FQ^^^T^T?  n  T   5^  1  before  his  property  passed  into  the 

Lsee  14  K.  u  Lu  7y.J  y^^^^^  ^f  ^  receiver  does  not  relieve 

landlord  and  tenant  —  duty  not  to  the  receiver  from  liability  for  collapse 

interfere  with  tenant's  possession.  of  the  wall  of  the  leased  building,  due 

6.  A  landlord  is  under  the  implied  to  such  removal,  if  he  failed  to  take 

obligation  not  to  disturb  or  in  any  way  steps  to  protect  the  wall  after  notice 

interfere  with  the  leased  premises  or  that  it  was  giving  way. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Des 
Moines  County  (Hale,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  sustained  by  the  collapse  of  a  building  occupied  by  plain- 
tiff as  tenant,  alleged  to  have  been  caused  by  defendant's  negligence.  A/- 
frmed* 
Statement  by  Stevens^  J. :  upon  the  verdict  of  the  jury  in  favor 

Action  by  a  tenant  against  his     of    plaintiff.      Defendants    appeal. 
landlord  for  damages  resulting  from     Affirmed.  I 

his  rileged  riegligence  in  removing  Messrs.  Tracy  &  Tracy,  F.  W.  Sar- 
DUfldings  adjoinmg  the  demised  gent,  and  J.  G.  Gamble,  for  appellants: 
premisea.     There  was  a  judgment        in  the  absence  of  an  express  agree- 
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ment,  there  is  no  implied  ol)Iifiration  on 
the  part  of  the  landlord  to  repair. 

Flaherty  v.  Nieman,  125  Iowa,  546, 
101  N.  W.  280,  17  Am.  Neg.  Rep.  54; 
Wood  V.  Carson,  257  Pa.  522,  101  Atl. 
811;  Beaulac  v.  Robie,  —  Vt.  — ,  102 
Atl.  88;  Brown  v.  Dwight  Mfg.  Co. 
200  Ala.  376,  L.R.A.1917F,  997,  76  So. 
292;  Samuels  v.  A.  M.  Realty  Co.  165 
N.  Y.  Supp.  979. 

A  landlord  is  not  liable  for  injury 
to  a  tenant  from  defective  construc- 
tion of  rented  property,  which  the 
landlord  had  not  constructed  or 
caused  to  be  constructed. 

Adams  v.  Klasing,  20  Ga.  App.  203, 
92  S.  E.  960. 

The  landlord  is  under  no  obligation 
to  take  any  act  or  make  any  repairs 
to  prevent  the  collapse  of  leased 
buildings. 

Ward  V.  Fagin,  101  Mo.  669,  10 
L.R.A.  147,  14  S.  W.  738. 

Where  the  landlord,  under  the  lease, 
parts  with  the  possession  of  the  en- 
tire building,  he  is  not  liable  to  a  ten- 
ant because  of  the  collapse  of  the 
building,  due  to  defective  foundation 
walls. 

Miles  V.  Tracey,  28  Ky.  L.  Rep.  621, 
4  L.R.A.(N.S.)  1142,  89  S.  W.  1128. 

The  immediate  collapse  of  the  build- 
ing was  the  disintegration  of  the  foun- 
dation wall  by  the  action  of  the  el- 
ements, for  which  the  defendants  were 
not  liable. 

Burk  Bros.  Meat  &  Provision  Co.  v. 
Foster,  159  Mo.  App.  537, 141  S.  W.  442. 

As  plaintiff's  right  as  tenant  can- 
not be  greater  than  if  he  were  ab- 
solute owner,  he  was  therefore  not 
entitled  to  recover  any  damages. 

McMillin  v.  Staples,  36  Iowa,  532. 

Where  a  contractor  has  undertaken 
the  performance  of  certain  specific 
work  in  such  a  way  that  the  owner  has 
no  control  or  authority  over  the  mari- 
ner of  its  performance,  the  owner  is 
not  responsible  for  the  contractor's 
negligence  in  doing  the  work. 

Rotter  V.  Goerlitz,  16  Daly,  484,  12 
N.  Y.  Supp.  210;  McCafferty  v.  Spuy- 
ten  Duyvil  &  P.  M.  R.  Co.  61  N.  Y.  178, 
19  Am.  Rep.  267;  Francis  v.  Johnson, 
127  Iowa,  391,  101  N.  W.  878,  17  Am. 
Neg.  Rep.  507. 

In  the  absence  of  warranty,  deceit, 
or  fraud  on  the  part  of  the  landlord, 
the  rule  of  caveat  emptor  applies  to 
leases  of  real  estate,  the  control  of 
which  passes  to  the  tenant,  and  it  is 
the  duty  of  the  tenant  to  make  exam- 
ination of  the  premises  to  determine 


their  safety  and  adaptability  to  the 
purposes  for  which  they  are  leased. 

Walsh  V.  Schmidt,  206  Mass.  405,  34 
L.R.A.(N.S.)  798,  92  N.  E.  496,  1  N.  C. 
C.  A.  906 ;  Rankin  v.  Kountze  Real  Es- 
tate Co.  101  Neb.  174,  162  N.  W.  531. 

If  the  premises  are  in  good  repair 
when  demised,  but  afterward  become 
ruinous  and  dangerous,  the  landlord  is 
not  responsible  therefor  either  to  the 
occupant  or  to  the  public  during  the 
continuance  of  the  lease,  unless  he 
has  expressly  agreed  to  repair. 

Clancy  v.  Byrne,  56  N.  Y.  129,  15 
Am.  Rep.  391 ;  2  McAdam,  Land.  &  T. 
4th  ed.  p.  1309. 

A  lessee,  knowing  that  his  property, 
if  left  on  the  premises,  will  be  exposed 
to  injuries  from  storms,  or  otherwise 
endangered  by  the  failure  of  the  lessor 
to  repair,  has  no  right  to  take  the  haz- 
ard, and  if  he  does,  and  his  property  is 
injured,  he  cannot  recover  from  the 
lessor  therefor. 

Weinberg  v.  Ely,  114  App.  Div.  857, 
100  N.  Y.  Supp.  283 ;  2  McAdam,  Land. 
&  T.  4th  ed.  p.  1318. 

Mr.  J.  H.  Johnson  also  for  appel- 
lants. 

Messrs.  Power  &  Power  and  Hirach 
&  Riepe,  for  appellee: 

The  negligence  of  an  independent 
contractor  or  his  employees  will  be 
chargeable  to  the  person  for  whom  the 
work  is  done  if  an  injury  might  be 
anticipated  as  a  direct  or  probable 
consequence  of  the  performance  of  the 
work,  unless  reasonable  care  be  used. 

Wertheimer  v.  Saunders,  95  Wis. 
573,  37  L.R.A.  146,  70  N.  W.  824,  2  Am. 
Neg.  Rep.  480;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  E.  421. 

A  landlord  who  undertakes  to  do 
any  work  upon  leased  premises,  wheth- 
er required  to  do  so  by  the  lessee  or 
not,  cannot  escape  liability  for  injury 
to  the  tenant's  property  by  delegating: 
the  work  to  an  independent  contrac- 
tor. 

Paltey  v.  Egan,  200  N.  Y.  83,  93  N.  E. 
267;  Peerless  Mfg.  Co.  v.  Bagley,  126 
Mich.  225,  53  L.R.A.  285,  86  Am.  St. 
Rep.  537,  85  N.  W.  568;  Wertheimer 
V.  Saunders,  95  Wis.  573,  37  L.R.A,  146, 
70  N.  W.  824,  2  Am.  Neg.  Rep.  480. 

Anyone  about  to  cause  something  to 
be  done  which  will  probably  be  inju- 
rious to  third  persons  is  legally 
bound  to  provide  that  reasonable  care 
shall  be  taken  to  obviate  those  prob- 
able consequences. 

Southern  Ohio  R.  Co.  v.  Morey,  47 
Ohio  St.  207,  7  L.R.A.  701,  24  N.  E.  269. 
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If  an  injury  might  be  anticipated  as 
the  direct  or  probable  consequence*  of 
the  performance  of  work  contracted 
for,  unless  reasonable  care  be  used, 
the  negligence  of  the  contractor  or  his 
employees  will  be  chargeable  to  the 
person  for  whom  the  work  is  done,  and 
the  latter  will  be  held  liable. 

Woodman  v.  Metropolitan  R.  Go.  149 
Mass.  335,  4  L.R.A.  213,  14  Am.  St. 
Rep.  427,  21  N.  E.  482,  12  Am.  Neg. 
Cas.  30. 

When  a  landlord  undertakes  to  car- 
ry on  building  operations  on  premises 
occupied  by  a  tenant,  it  is  the  duty  of 
the  landlord  to  properly  guard  or  pro- 
tect the  work  so  that  the  tenant  will 
not  be  injured  therefrom. 

Paltey  v.  Egan,  200  N.  Y.  83,  93  N. 
E.  267;  Brous  v.  Wabash  R.  Co.  160 
Iowa,  701,  142  N.  W.  416. 

Stevens,  J.,  delivered  the  opinion 
of  the  court : 

The  defendant  railway  company 
in  1912  became  the  owner  of  three 
buildings  in  the  city  of  Burlington, 
known  as  Nos.  106, 108,  and  110  Jef- 
ferson street.  Defendant  there- 
after orally  leased  No.  110  to  plain- 
tiff, who  had  for  some  time  been  in 
possession  thereof  as  a  tenant. 
Plaintiff  paid  his  rent  monthly  and 
occupied  the  first  floor  for  business 
purposes  and  the  second  as  a  resi- 
dence. The  building  at  106  was  par- 
tially destroyed  by  fire,  and  in  1914 
defendant  entered  into  a  contract 
with  one  Gilbert  to  •  wreck  this 
building;  but,  after  a  portion  of  the 
building  had  been  removed,  the  con- 
tractor discovered  that  it  could  not 
be  completed  without  wrecking  the 
building  at  No.  108,  whereupon  de- 
fendant contracted  with  Gilbert  to 
wreck  both  buildings.  The  buildings 
were  wrecked  without  other  compen- 
sation than  the  salvage  received 
therefrom.  The  building  in  ques- 
tion was  a  very  old  three-story 
brick,  resting  upon  an  independent 
stone  foundation,  and  was  erected 
long  prior  to  the  adjoining  buildings. 
The  joist  in  building  No.  108  was  in- 
serted in  openings  made  for  that 
purpose  in  the  east  wall  of  the  leased 
bttildini]:,  but  the  lower  joist  rested 
upon  the  stone  foundation.  There 
was  a  cellar  under  the  building  at 
Nos.  108  and  110,  the  latter  being 
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about   18   inch^s  deep^  than  the 
former.  ' 

Plaintiff  was  engaged  in  the  bird 
and  goldfish  business  and  kept  a 
small  stock  of  glassware.  On  April 
13, 1916,  a  portion  of  the  foundation 
of  the  east  wall  of  the  building  in 
question  gave  way  and  on  the  follow- 
ing day  collapsed,  resulting  in  seri- 
ous loss  to  plaintiff's  stock  of  birds, 
fish,  and  glassware. 

ITie  negligence  charged  in  plain- 
tiff's petition  is  in  substance  as  fol- 
lows :  That  in  removing  said  adjoin- 
ing buildings  the  east  wall  of  the 
leased  building  was  greatly  weak- 
ened and  the  support  received  from 
the  adjoining  buildings  removed; 
and  that  the  work  of  removing  said 
buildings  was  carelessly  and  negli- 
gently done,  and  the  building  occu- 
pied by  plaintiff  rendered  dangerous 
and  unsafe;  that  the  said  railway 
company  neglected  and  failed 
properly  to  support  the  east  wall  of 
the  building  after  the  supports  from 
the  adjoining  building  had  been  re- 
moved. 

Counsel  for  appellants  rest  their 
contention  upon  two  propositions: 
(a)  That  the  oral  lease  under  which 
plaintiff  held  possession  of  the  build- 
ing did  not  require  defendant  to  re- 
pair the  building  or  maintain  it  in 
a  safe  or  suitable  condition  for  occu- 
pancy ;  and  (b)  that  Gilbert  was  an 
independent  contractor  for  whose 
negligence,  if  any  is  shown  in  the 
removal  of  the  adjoining  buildings, 
resulting  in  injury  to  the  building 
occupied  by  plaintiff,  defendant 
would  not  be  liable.  The  law  is  well 
settled  that,  in  the  absence  of  a 
covenant  or  agreement  by  the  land- 
lord to  make  repairs 
or  maintain  the  ^•Al.'flSutV^to 
leased  premises  m  a  ~*jjj*J*J  j„  ,^^^ 
safe  and  suitable  condition.  "  ■*  ^ 
condition  for  the 
occupancy  and  use  of  the  tenant,  he 
is  not  bound  to  do  so.  Flaherty  v. 
Nieman,  125  Iowa,  546,  101  N.  W. 
280,  17  Am.  Neg.  Rep.  54 ;  Wood  v. 
Carson,  257  Pa.  522,  101  Atl.  811; 
Beaulac  v.  Robie,  —  Vt.  — ,  102  Atl. 
88;  Brown  v.  Dwight  Mfg.  Co.  200 
Ala.  376,  L.R.A.1917F,  997,  76  So. 
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292 ;  Samuels  v.  A.  M.  Realty  Co.  165 
N.  Y.  Supp.  979. 

The  right  of  defendant  to  remove 
-removal  of  t^o  buUding  adjoin- 
adjoiBins  ing  the  leased  prem- 

conceded  as  well  as  the  general  rule 
urged  by  counsel  for  appellant  that 
the  employer  is  not  liable  for  in- 
juries resulting  from  the  negligence 

of    an    independent 
contractor.  The  dif- 
*coit?:?to!i*         ficulty  is  not  with 
iSSr  "^  '•'         the    rules    of    law 
"  "'^*  above    stated,    but 

with  the  application  sought  to  be 
made  thereof.  Plaintiff  does  not 
seek  to  recover  upon  the  theory  that 
defendant  was  liable  for  the  negli- 
gence of  Gilbert,  who,  it  is  conceded, 
was  an  independent  contractor,  nor 
upon  the  ground  that  defendant 
owed  the  plaintiff  the  duty  to  make 
repairs  upon  the  leased  building,  ex- 
cept such  as  were  made  necessary  by 
the  negligent  wrongful  act  of  the  de- 
fendant in  removing  the  adjoining 
building,  without  purposely  protect- 
ing the  leased  premises.  While 
plaintiff  could  not  require  the  de- 
fendant to  repair  the  defects  exist- 
ing therein  at  the  time  he  leased  the 
same,  or  occurring  thereafter  from 
any  other  cause  than  the  acts  of  de- 
fendant, nevertheless  the  defendant 

was  under  the  im- 

?e*n"a*n?Ida?;*-ot   P^l^d    Obligation   nOt 

to  Interfere  to  disturb,  or  in  any 

poluJ:u>"^  ■       way  interfere  with, 

the  leased  premises, 
or  plaintiff's  use  and  occupancy 
thereof.  It  may  be  that  some  of  the 
brick  were  loosened  in  the  wall  when 
the  joist  inserted  therein  was  re- 
moved by  the  independent  contrac- 
tor; but  there  is  little,  if  any,  evi- 
dence tending  to  show  that  the  work 
of  wrecking  the  old  building  was 
negligently  done.  The  effect  of  it, 
however,  was  to  leave  a  brick  wall, 
three  stories  high,  resting  upon  a 
foundation  built  out  of  small  stone 
and  mortar,  with  the  openings  left 
by  the  removal  of  the  joist,  exposed 
to  the  elements,  and  the  foundation 
to  the  action  of  water  accumulating 
in  the  basement  under  the  former 


adjoining  building.  No  immediate 
serious  consequences  to  plaintiff  fol- 
lowed. The  wall  remained  standing 
for  more  than  eighteen  months  be- 
fore it  collapsed.  At  the  time  the 
oral  lease  was  entered  into,  the  wall 
had  the  support  and  protection  of 
the  adjoining  building,  and  its  foun- 
dation does  not  appear  to  have  been 
endangered  by  water* 

Under  the  rules  stated,  it  was  the 
duty  of  defendant,  after  the  remov- 
al of  the  adjoining  _^^,^  ,^  ,^,^..^ 

bUlldmg,       to       take    from  Injnry  to 

such  steps  as  were  '•"**  bntidtn... 

reasonably  necessary  to  maintain 
the  leased  building  in  the  condition 
it  was  in  at  the  time  the  oral  lease 
was  entered  into,  except  as  to  de- 
fects or  injuries  resulting  thereto 
independent  and  apart  from  the  neg- 
ligence or  other  acts  of  the  defend- 
ant. 

The  tenancy,  which  began  under 
an  oral  lease,  continued  at  will,  and 
it  was  the  duty  of  defendant  not  to 
interfere  with,  or  do  any  act  which 
would  necessarily  injure  or  impair 
the  safety  of,  the  building,  or  from 
which  such  consequences  might  rea- 
sonably   be    antici-  „  .  ,     .   *«^ 

^^4.^ A  T4.      «,««      ^    Trial— anoBtlom 

'Pated.         It      was      a    for  Jnry— 

question  of  fact  for  fiSSlSrS.''*  •' 

the  jury  to  deter- 
mine whether  the  defendant  was 
negligent  in  .causing  the  building  to 
be  removed  without  making  reason- 
able provision  for  protecting  the 
leased  premises  from  becoming  un- 
tenantable or  dangerous  because  of 
the  weakening  or  exposure  of  the 
wall  and  foundation  to  the  action  of 
the  elements.  Numerous  cases  are 
cited  by  counsel  for  appellants  to 
sustain  their  contention  that  de- 
fendant had  an  absolute  right  to  re- 
move the  buildings,  and,  in  the  ab- 
sence of  an  agreement  to  repair  the 
same,  cannot  be  held  liable,  even 
though  the  effect  of  such  removal 
was  to  expose  the  tenant  to  hazards 
not  previously  existing. 

The  court  in  McMillin  v.  Staples, 
86  Iowa,  532,  held  that  the  owner  of 
a  lot  adjoining  the  leased  premises 
had  a  right  to  excavate  the  same  for 
the   purpose   of    erecting   another 
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boQding,  and  was  not  liable  to  the 
tenant  for  the  loss  of  potatoes  in  the 
basement  of  the  leased  building  by 
freezing^  due  to  the  exposure  thereof 
to  cold  on  account  of  the  excavation ; 
but  the  court  specifically  held :  "If 
such  damages  resulted  from  the  neg- 
ligent manner  of  doing  the  excava- 
tion or  building,  which  ordinary  care 
would  have  avoided,  then  the  liabil* 
ity  would  arise/' 

Ward  V.  Fagin,  101  Mo.  669,  10 
h:RA.  147,  20  Am.  St.  Rep.  650,  14 
S.  W.  738;  Doupe  v.  Genin,  45  N.  Y. 
119,  6  Am.  Rep.  47;  Sherwood  v. 
Seaman,  2  Bosw.  127,  and  Brewster 
V.  De  Fremery,  33  Cal.  341,  cited  by 
counsel  for  appellant,  were  all  de- 
cided upon  the  proposition  that  the 
landlord  had  not  covenanted  to  re^ 
pair  or  maintain  the  building  in  a 
suitable  condition  for  use.  No  negli- 
gence against  the  landlord  was 
charged.  The  holding  of  the  court 
of  common  pleas  in  Rotter  v.  Goer- 
litz,  16  Daly,  484, 12  N.  Y.  Supp.  210, 
is  opposed  to  the  conclusion  an- 
nounced herein,  but  none  of  the 
other  cases  cited  by  counsel  are  in- 
consistent therewith. 

The  court  instructed  the  jury  that 
if  it  found  from  the  evidence  that 
the  collapse  of  the  wall  was  not 
caused  by  the  removal  of  the  adjoin- 
ing buildings,  or  if  same  was  caused 
by  the  action  of  the  elements  alone, 
imafFected,  and  not  contributed  to, 
by  the  removal  of  the  adjacent 
building,  defendant  would  not  be  lia- 
able.  The  theory  upon  which  the 
case  was  submitted  to  the  jury  by 
the  court  was  that,  to  charge  the  de- 
fendant with  liability,  negligence  in 
exercising  its  right  to  remove  the 
adjoining  building  must  be  shown; 
that  is,  if  the  removal  of  the  adja- 
cent building,  in  the  exercise  of  due 
care,  would  of  itself  have  been  a 
menace  or  danger  to  the  leased 
building,  and  the  injury  complained 
of  resulted  therefrom,  then  defend- 
ant would  be  liable  for  such  damages 
•8  were  directly  occasioned  thereby. 
The  case  was  properly  submitted. 

n.  Jacob  M.  Diddnson  was  ap- 
pointed receiver  of  the  defendant 
nihroad  on  April  20,  1915,  several 
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months  after  the  buildings  were  re« 
moved,  but  before  the  wall  of  the 
leased  building  collapsed.  At  the 
close  of  the  evidence,  the  receiver 
moved  the  court  for  a  directed  ver- 
dict in  his  favor ;  but  the  motion  was 
overruled.  Judgment  was  entered 
on  the  verdict  and  against  both  de- 
fendants. It  is  now  the  contention 
of  the  receiver  that  a  motion  for  a 
directed  verdict,  made  at  the  close  of 
the  evidence,  should  have  been  sus- 
tained upon  the  ground  that  what- 
ever negligence  is  shown  occurred 
before  the  receiver  was  appointed, 
and  that  no  negligence  is  shown 
upon  his  part.  Whatever  merit 
there  may  be  in  appellant's  conten- 
tion that  if  the  injuries  in  fact  were 
received  before  the  appointment  of 
the  receiver  he  would  not  be  liable, 
it  doels  not  follow  therefrom  that  the 
judgment  against  him  should  not  be 
permitted  to  stand.  Evidence  was 
offered  by  plaintiff  tending  to  show 
that  defendant  could,  by  the  exercise 
of  reasonable  care,  have  prevented 
the  collapse  of  the  wall  after  actual 
notice  that  the  foundation  was  giv- 
ing way  had  been 

served  upon  its  RSSTiYt^lor 
agent.  A  witness,  injury  to 
called  in  plaintiff's  ^^%Vrtr. 
behalf,  testified  that, 
by  proper  bracing  after  the  founda- 
tion began  to  give  away,  the  wall 
could  have  been  prevented  from 
falling.  Upon  this  question,  the 
court  in  substance  instructed  the 
jury  that,  if  bracing  would  have 
been  effectual  to  prevent  or  lessen 
the  damage,  and  it  found  from  the 
evidence  that  the  weakened  condi- 
tion of  the  building  was  due  to  the 
defendant's  negligence,  then  it  was 
the  defendant's  duty  to  use  reason- 
able care  to  prevent  damages  by 
bracing  the  wall.  The  receivership 
is  admitted,  but  the  purpose  thereof 
is  not  shown,  and  there  is  nothing  in 
the  joint  answer  of  defendants,  or 
the  evidence  offered,  to  indicate  that 
it  was  not  for  the  general  purpose 
of  managing  and  controlling  the 
property  of  the  defendant  railroad 
company,  and  of  operating  its  lines 
of  railway.    One  of  the  agents  em- 


160 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


ployed  in  the  railroad  office  signed  a 
written  notice  that  was  served  upon 
plaintiff  on  April  13th  that  the 
building  was  unsafe,  and  warning 
him  to  immediately  remove  there- 
from. 

The  jury  may  have  found  from 
the  evidence  that  the  defendant  re- 
ceiver was  negligent  in  failing  to 
brace  the  wall  after  notice  that  the 
foundation  was  giving  way. 


Other  matters  argued  by  counsel 
do  not  present  cause  for  reversal, 
and  need  not  be  discussed. 

Finding  no  reversible  error  in  the 
record,  the  judgment  of  the  court 
below  is  affirmed. 

Prestcm,  Weaver,  and  Gaynor,  JJ., 
concur. 

Petition  for.  rehearing  denied. 


ANNOTATION. 

Change  of  physical  conditions  on  property  of  landlord,  other  than  that  leased, 
as  affecting  the  rights  and  liabilities  of  landlord  and  tenant. 


I.  Introductory,  160. 
II.  Changes  affecting  the  stability  of  the 
leased  premises,  160. 

III.  Changes  affecting  the  light,  air,  and 

view  of  the  leased  premises,  163. 

IV.  Changes  affecting  the  accessibility  of 

the  leased  premises,   175. 
V.  Miscellaneous,  177. 

I.  Introductory, 

The  term  "other  property,"  as  used 
in  the  title  to  this  annotation,  refers 
to  property  which  is  independent  of 
the  leased  premises,  thus  excluding 
from  consideration  cases  where  a 
leased  apartment  or  portion  of  a  build- 
ing is  affected  by  a  change  in  another 
apartment  or  portion  of  the  same 
building.  Cases  involving  mining 
leases  are  likewise  excluded,  as  they 
present  considerations  of  'a  somewhat 
distinctiv.e  character.  So,  also,  this 
annotation  does  not  purport  to  cover 
cases  depending  upon  the  construction 
or  effect  of  express  provisions  in  the 
lease  (see,  for  example.  Pioneer  Hard- 
wood Flooring  Co.  v.  Broadbent  Man- 
tle Co.  (1919)  134  Md.  649,  107  Atl. 
552;  Cole  v.  Lake  Co.  (1874)  54  N.  H. 
242),  or  extrinsic  agreements  as  to 
conditions  outside  the  leased  premises 
(see  Lynch  v.  Baldwin  (1873)  69  111. 
210),  or  cases  like  Barrett  v.  Bell 
(1884)  82  Mo.  110,  52  Am.  Rep.  361, 
involving  the  applicability  of  the  term 
appurtenances"  to  such  conditions. 


4( 


IJ.  Changes  affecting  the  stahility  of  the 
leased  premises, 

A  landlord  has  no  right  to  perform 
acts  or  conduct  operations  upon  his 


other  property  which  affect  injuriously 
the  stability  of  the  leased  property. 
Stevens  v.  Brown  (1884)  14  111.  App. 
173;  Divines  v.  Dickinson  (reported 
herewith)  ante,  155;  Snow  v.  Pulitzer 
(1894)  142  N.  Y.  263,  36  N.  E.  1059; 
Paltey  v.  Egan   (1910)  200  N.  Y.  83, 

93  N.  E.  267;  Silber  v.  Larkin  (1896) 

94  Wis.  9,  68  N.  W.  406;  Grosvenor 
Hotel  Co.  V.  Hamilton  [1894]  2  Q.  B. 
(Eng.)  836,  71  L.  T.  N.  S.  362,  63  L.  J. 
Q.  B.  N.  S.  661,  9  Reports,  819,  42 
Week.  Rep.  626. 

Thus,  in  Stevens  v.  Brown  (111.)  su- 
pra, it  is  held  that  a  complaint  alleg- 
ing that  the  plaintiff's  landlord  had 
dug  a  deep  trench  or  excavation  in  the 
ground,  along  the  side  of,  close  to,  and 
adjoining,  the  leased  premises,  where- 
by the  foundation  of  the  buildingr 
thereon  was  disturbed  and  caused  to 
settle  and  give  way,  to  the  injury  of 
the  plaintiff,  set  forth  a  good  cause  of 
action  without  either  allegation  or 
proof  of  any  invasion  of  the  plaintiff's 
possession  of  the  leased  premises. 

A  state  of  facts  somewhat  resem- 
bling those  of  the  reported  case  (Di- 
vines V.  Dickinson,  ante,  155)  was 
involved  in  Snow  v.  Pulitzer  (1894) 
142  N.  Y.  263,  36  N.  E.  1059,  supra. 
Here  there  were  three  adjoining  build- 
ings, each  having  been  erected  by  a 
different  owner,  and  each  having  in- 
dependent walls;  they  subsequently 
became  the  property  of  one  person, 
and  were  used  by  him  as  one  hotel, 
doors  and  openings  having  been  made 
through  the  adjoining  walls;  later  tlie 
first  floor  of  one  of  the  buildings  wa.& 
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leased  to  the  plaintiff,  and  thereafter 
the  owner  commenced  to  tear  down 
one  of  the  adjoining  buildings ;  in  the 
progress  of  the  work  it  was  found  that 
the  wall  of  the  leased  building  was 
supported  by  the  wall  of  the  build- 
ing which    was    being    torn    down, 
and  that  it  could  not  stand  without 
soch  support;  thereupon  the  work  was 
suspended,  but  proceedings  were  tak- 
en by  the  fire  department  of  the  city 
by  which  the  leased  building  was  con- 
demned as  unsafe,  and,  in  accordance 
therewith,  the  landlord  tore  it  down, 
thus  depriving  the  tenant  of  the  bene-" 
fit  of  his  lease,  and  he  then  brought 
the  action  to  recover  his  damages.  The 
court  said :   ''When  the  plaintiff  leased 
his   store,    he    became    entitled,    as 
against  the  lessor,  to  the  store  as  it 
then  was,  and,  as  against  him,  to  have 
the  walls  sufficiently  supported  as  they 
then  were;  and  if  the  wall  of  the  four- 
stoiy  building  could  not  stand  of  it- 
self, then  he  was  entitled  to  the  sup- 
port of  the  wall  of  the  seven-story 
building,  and  the  two  walls  consti^- 
tuted  the  wall  of  his  building;  and  the 
defendant  had  no  right  to  remove  any 
portion  of  the  wall  of  the  four-story 
buiMing,  or  any  of  its  supports,  so  as 
to  drive  the  plaintiff  from  his  store. 
A  landlord  in  such  a  case  would  have 
no  more  right  to  take  down  the  sup^ 
porting  wall  than  he  would  to  tear 
down    the    demised    building    itself. 
...    The  rights  of  the  plaintiff  do 
not  depend  upon  the'  technical  doc- 
trine of  eviction.    The  defendant  was 
a  trespasser  and  a  wrongdoer,  and  is 
just  as    responsible   for   the   conse- 
quences of  his  acts  as  he  would  have 
been  if  he  had  removed  the  roof  from 
the  building,  or  entered  the  plaintiff's 
store  and  physically  expelled  him.  The 
responsibility  of  the  defendant  in  no 
way  depends  upon  his  knowledge  that 
the  wall  of  the  seven-story  building 
was  necessary  to  the  support  of  the 
wall  of  the  four-story  building.     He 
was  bound  to  know  what  he  was  about, 
and  cannot  shield  himself  against  a 
trespass  because  he  did  not  foresee  the 
consequences  of  his  acts,  or  even  be- 
cause he  did  not  know  that  he  was 
trespassing.    .    .    .    When  he  learned 
that  the  wall  of  the  four-story  build-^ 
12  A.L.R.— 11. 


ing  could  not  stand  without  the  sup- 
port of  the  wall  of  the  seven-story 
building,  he  was  bound  to  take  the 
consequences  of  his  acts,  or  to  rebuild 
that  wall,  and  thus  support  the  wall 
of  the  four-story  building." 

Paltey  v.  Egan  (1910)  200  N.  Y.  83, 
98  N.  E.  267,*  supra,  was  an  action  to 
recover  damages  occasioned  by  the 
collapse  of  a  building  owned  by  the 
defendant,  part  of  which  was  leased 
to  the  plaintiff;  the  collapse  was 
caused  by  t^e  removal  of  the  adjoin- 
ing building,  which  was  also  owned  by 
the  defendant,  and  the  making  of  an 
excavation  close  to  the  wall  of  the 
leased  building,  for  the  purpose  of 
erecting  a  new  structure  in  the  place 
of  the  one  removed.  It  was  held  that 
the  landlord  was  under  obligation  to 
protect  his  tenants  from  any  unneces- 
sary disturbance  and  eviction,  and  to 
see  that  the  operations  on  the  adjacent 
lot  were  conducted  with  reasonable 
care  and  prudence;  and  that  this  duty 
was  of  a  personal  character,  And  could 
not  be  delegated.  The  court,  however; 
approved  the  holding  oi  the  intermedi- 
ate court  on  a  previous  appeal 
((1907)  122  App.  Div.  512,  107  N.  Y. 
Supp.  444) ,  that  no  liability  was  im- 
posed on  the  landlord  by  a  proyisioii 
of  the  building  code  requiring  It  lahd^ 
owner  who  excavates  more  than  1% 
feet  below  the  curb  line  to  preserve 
from  injury  the  buildings  upon  ad- 
joining lands,  if  given  a  license  to 
enter  thereon,  as  that  provision  re- 
lates only  to  the  duty  of  different  own- 
ers of  adjoining  lands,  and  has  no 
application  where  the  same  person 
owns  both  lots. 

Silber  v.  Larkin  (1896)  94  Wis.  9, 
68  N.  W.*406,  supra,  was  an  action 
for  damages  for  an  alleged  eviction  of 
the  plaintiff  by  a  landlord  from  a  store 
building;  the  landlord  owned  other 
buildings  surrounding  the  one  leased, 
and,  desiring  to  erect  a  new  building 
on  the  premises,  caused  such  sur- 
rounding buildings  to  be  torn  down; 
one  of  them  was  so  connected  with  the 
leased  building  that  the  lath  and  plas- 
ter of  the  one  was  on  one  side  of  the 
studding,  and  the  lath  and  plaster  of 
the  other  on  the  other  side;  the  water 
supply  of  the  leased  building  was  also 
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cut  off,  and  finally,  at  the  instigation 
of  the  landlord,  after  the  buildinjg:  was 
in  the  condition  described,  the  city  au- 
thorities condemned  the  leased  build- 
ing as  unsafe,  and  ordered  it  torn 
down.  It  was  held  that  the  acts  com- 
plained of  constituted  an  eviction,  and 
furnished  ground  for  ^n  action  for 
such  damages  as  were  the  natural  and 
proximate  consequences  thereof. 

In  Grosvenor  Hotel  Co.  v.  Hamilton 
[1894]  2  Q.  B.  (Eng.)  836,  71  L.  T.  N. 
S.  362,  63  L.  J.  Q.  B.  N.  S.  661,  9  Re- 
ports, 819,  42  Week.  Rep.  626,  supra,  a 
landlord,  who,  during  the  term,  had  so 
damaged  the  leased  house  through  the 
vibration  caused  by  powerful  engines 
used  in  pumping  water  from  land  ad- 
jacent to  the  demised  premises  that  the 
lessee  was  obliged  to  remove  his  busi- 
ness to  another  house,  was  held  liable 
to  the  lessee  for  the  value  of  the  lost 
term,  and  also  for  whatever  loss  had 
resulted  to  him  as  a  natural  conse- 
quence of  the  wrongful  act,  such  as  the 
expense  of  setting  up  his  business  in 
another  place.  The  liability  was  put 
on  the  ground  that  the  landlord  could 
not  derogate  from  his  grant  by  using 
the  adjoining  property  so  as  to  inter- 
fere with  the  stability  of  the  premises 
which  be  had  let.  It  was  also  held 
that  he  was  estopped  from  setting  up 
as  a  defense  the  unstable  condition 
of  the  premises  at  the  time  the  lease 
was  made. 

The  landlord  is  not  relieved  from 
liability  by  the  fact  that  the  actual 
destruction  of  the  leased  premises  and 
the  dispossession « of  the  tenant  were 
in  pursuance  of  a  condemnation  order 
issued  by  the  public  authorities,  where 
the  condition  which  made  such  order 
necessary  was  brought  about  by  the 
operation  on  the  other  property.  Snow 
v.  Pulitzer  (1894)  142  N.  Y.  263,  36 
N.  E.  1059;  Silber  v.  Larkin  (1896)  94 
Wis.  9,  68  N.  W.  406. 

Nor  does  the  intrusting  of  the  opera- 
tion to  an  independent  contractor  put 
the  landlord  in  any  better  position; 
at  least,  if  it  was  of  such  a  nature  as 
necessarily  .  to  endanger  the  leased 
property,  even  though  performed  with 
due  care.  Divines  v.  Dickinson  (re- 
ported herewith)  ante,  165;  Paltey  v. 
Egan  (1910)  200  N.  Y.  88,  93  N.  E.  267. 


Of  course,  the  question  as  to  -the  lia- 
bility for  acts  of  independent  con- 
tractors is  far  wider  than  the  scope 
of  this  note. 

Rotter  V.  Goerlitz   (1891)   16  Daly, 
484,  12  N.  Y.  Supp.  210,  seems  to  be 
somewhat  difficult  to  reconcile  with 
the  rule  established  by  the  foregoing 
cases.    It  is,  however,  a  decision  by  an 
inferior  court,  and  the  later  decisions 
of  the  New  York  pourt  of  last  resort, 
cited  above,  overrule  it,  so  far  as  it  is 
in  opposition  to  them.   In  that  case  the 
plaintiff  occupied  a  portion  of  a  build- 
ing under  a  written  lease  containing 
no  covenant  as  to  repairs,  or  that  the 
adjacent  property  should  remain  in  the 
same  condition  as  at  the  time  of  hir- 
ing; the  defendant  employed  a  con- 
tractor to  remove  an  adjacent  build- 
ing,  giving  him  sole   charge  of  the 
work,  and  requesting  him  not  to  inter- 
fere with  the  walls  of  the  leased  build- 
ing; one  part  of  the  leased  building 
was  built  directly  against  the  wall  of 
the  building  to  be  removed,  and  had  no 
independent  wall  of  its  own ;  this  fact 
was  unknown  to  the  landlord,  and  was 
contrary   to   information    which    had 
been  given  him  by  a  surveyor  whom 
he  employed  to  inspect  the  buildings 
before  the  work  was  begun;  the  re- 
moval of  the  adjoining  building  left 
the  side  of  the  leased  building  open 
at  this  point,  and  the  tenant  claimed 
damages  for  injury  to  his  property 
therein  by  rain.    The  court,  after  say- 
ing in  substancci  that,  if  the  two  lots 
had  been  owned  by  separate  individ- 
uals, neither  one  would  have  been  lia- 
ble   under    the    circumstances,    con- 
tinues:   "In  the  absence  of  fraud,  de- 
ceit, false  representations,  and  of  any 
express  covenant,  we  know  of  no  rule 
of  law  by  which  the  respondent  can  be 
held  for  damages  under  such  circum- 
stances, simply  because  he  owned  both 
lots;  his  rights  and  duties,  as  far  as 
the  different  tenants  in  each  were  con- 
cerned, were  in  no  wise  affected  there- 
by.''   It  is  further  held  that,  even   in 
case  there  were  negligence  in  the  re- 
moval of  the  building,  the  defendant 
was  not  liable  therefor,  since  the  work 
was  done  by  an  independent  contrac- 
tor, and  it  appeared  that  no  invasion 
of  the  leased  premises  was  conteni- 
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plated  by  the  defendant  when  he  made 
the  contract,  or  was  necessarily  in*; 
volved  in  doin^:  the  work  under  it. 

So,  too,  in  Kinney  v.  Libbey  (1907) 
54  Misc.  595,  104  N.  Y.  Supp.  868^  the 
acts  of  the  owner  of  a  leased  hotel  in 
tearing  down  an  adjoining  building 
and  excavating  next  to  the  walls  of  the 
hotel  for  the  purpose  of  erecting  a  new 
building  in  the  place  of  the  one  re- 
moved, as  a  result  of  which  the  walls 
of  the  hotel  were  cracked  and  some  of 
the  rooms  rendered  unusable  for  a 
time,  were  held!  not  to  amount  to  a 
constructive  eviction,  but  here  the  de- 
cision was  based  on  the  fact  that  the 
tenant  remained  in  possession  through- 
out, and  exercised  full  control  over  all 
parts  of  the  hotel.  The.questiqn  of 
the  landlord's  liability  for  damages 
did  not  arise  in  this  case. 

III.  Cfhanoes  affecting  the  light,  air,  and 
view  of  the  leaded  pi^eniises. 

The  cases  are  in  irreconcilable  con- 
flict as  to  the  right  of  a  landlord,  to 
build  on  other  lands  belonging  to  him 
in  such  a  manner  as  to  obstruct  the 
access  of  light  and  air  to  the  leased 
premises. 

Lftadlord*fl  riclit  upheld. 

According  to  one  line  of  American 
cases,  a  landlord  incurs  no  liability  to 
his  tenants  by  the  erection  of  a  build- 
ing upon  other  lands  belonging  to  him, 
even  though  the  result  is  to  cut  off 
the  light  and  air  from  the  leased  prem- 
ises, unless  there  is  some  covenant  or 
agreement  in  the  lease,  forbidding 
such  erection.  Keating  v.  Springer 
(1893)  146  HL  481,  22  L.R.A,  544,  37 
Am.  St.  Rep.  175,  34  N.  E.  805;  Ander- 
son  V.  Bloomheart  (1917)  101  Kan. 
691,  L.R.A.1918B,  473,  168  Pac.  900; 
Royce  V.  Guggenheim  (1870)  106  Mass. 
201,  8  Am.  Rep.  322 ;  Raynes  v.  Stevens 
(1914)  219  Mass.  556,  107  N.  E.  398; 
Holmes  v.  Stockton  (1866)  26  N.  J.  L. 
93;  Palmer  v.  Wetmore  (1849)  2 
Sandf.  (N.  Y.)  316;  Myers  v.  Gemmel 
(1851)  10  Barb.  (N.  Y.)  537;  Doyle  v. 
Lord  (1876)  64  N.  Y.  432,  21  Am.  Rep. 
629;  Solomon  v.  Fantozzi  (1904)  43 
Misc.  61,  86  N.  Y.  Supp.  754;  Partola 
Mfg.  Co.  V.  Congress  Warehouse  & 
Forwarding  Corp.  (1919)  108  Misc. 
176,  178  N.  Y.  Supp.  161,  affirmed  in 


(1920)  190  App.  Div.  942,  179  N.  Y. 
Supp.  941;  Cohen  v.  Newman  (1916) 
173  App.  Div.  976,  158  N.  Y.  Supp. 
till;  Siegel  v.  John  Street  Corp. 
(192.0)  190  App.  Div.  349,  179  N.  Y. 
Supp.  705;  Lindaey  v.  First  Nat.  Bank 
(1894)  115  N.  C.  553,  20  S.  E.  621. 

For  a  dictum  to  the  same  effect,  see 
McMillin  v.  Staples  (1873)  36  Iowa, 
532,  set  out  infra,  V. 
.  In  Keating  v.  Springer  (1893)  146 
111.  481,  22  L.R.A.  544,  37  Am.  St.  Rep. 
i75«  34  N.  E.  805,  supra,  the  lease  pro- 
vided that  the  lessor  ''shall  not  build 
at  the  rear  of  said  premises  nearer 
than  25  feet,  and  no  obstruction  higher 
than  6  feet  shall  be  placed  in  such 
manner  as  to  obstruct  light  to  said 
premises."  During  the  term  the  land- 
lord erected  a  building  on  adjoining 
premises,  extending  beyond  the  rear 
wall  of  the  leased  building,  but  not  in 
the  rear  thereof.  It  was  alleged  that 
this  building  obstructed  the  light,  to 
the  damage  of  the  tenant.  The  court 
held  that  there  could  be  no  liability 
in  the  absence  of  an  egress  covenant 
against  the  obstruction  of  light  and 
air.  It  was  held,  however,  that  if 
there  was  a  violation  of  the  agreement 
prohibiting  any  obstruction  higher 
than  6  feet,  the  tenant  might  recoup 
damages  in  reduction  of  the  landlord's 
recovery  for  rent,  even  though  he  had 
remained  in  possession  of  the  prem- 
ises, instead  of  abandoning  them  un- 
der a  claim  of  eviction. 

In  Anderson  v.  Bloomheart  (1917) 
101  Kan.  691,  L.RJ^.1918B,  473,  168 
Pac.  900,  supra,  the  court  refused  to 
enjoin  a  landlord  from  erecting  a 
building  upon  a  lot  adjoining  the 
leased  premises,  notwithstanding  the 
effect  would  be  to  seriously  interfere 
with  the  tenant's  use  of  the  leased 
property  by  obstructing  the  windows, 
and  held  that  his  right  to  build  was 
not  affected  by  a  covenant  in  the 
lease  for  quiet  enjoyment. 

Royce  v.  Guggenheim  (1870)  lOG 
Mass.  201,  8  Am.  Rep.  322,  supra,  is 
not  a  direct  authority  on  this  point, 
as  in  that  case  the  building  erected  by 
the  landlord  was  upon  a  part  of  the 
demised  premises,  but  the  court  says: 
''No  lawful  act,  done  by  the  landlord 
upon   an   adjoining  estate  owned   by 


164 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


him,  for  the  purpose  of  improving  that 
estate,  and  not  for  the  purpose  of  de- 
priving the  tenant  of  the  enjoyment 
of  any  part  of  the  demised  premises, 
can  be  deemed  an  eviction.  ...  If 
the  landlord  himself  erected  a  building 
upon  any  part  of  the  adjoining  estate, 
for  the  purpose  of  improving  that  es- 
tate, it  was  a  lawful  act,  which  vio- 
lated no  obligation  which  he  was  un- 
der to  the  defendant,  and  did  not  con- 
stitute an  eviction.''  It  is  suggested, 
however,  that  if  the  building  were 
erected  by  the  landlord  for  the  pur- 
pose of  rendering  the  leased  premises 
or  any  room  therein  uninhabitable, 
the  tenant  might  perhaps  treat  it  as  an 
eviction,  give  up  the  premises,  and  re- 
fuse to  pay  rent. 

In  Brande  v.  Grace  (1891)  164 
Mass.  210,  31  N.  E.  633,  also,  although 
a  recovery  of  damages  was  allowed  the 
tenant  of  a  portion  of  a  building  for 
an  alteration  by  which  his  light  and 
air  were  cut  off,  the  court  calls  atten- 
tion to  the  fact  that  the  ease  is  not 
like  the  erection  of  a  building  on  an 
adjoining  lot. 

In  Raynes  v.  Stevens  (1914)  219 
Mass.  556,  107  N.  E.  398,  supra,  it  is 
held  that  a  tenant  occupying  a  store 
consisting  of  a  room  on  the  first  floor 
and  a  cellar  under  it,  the  rear  of  both 
the  room  and  the  cellar  having  win- 
dows opening  upon  an  open  court,  has 
no  implied  easement  entitling  him  to 
have  the  court  kept  open  to  the  sky 
for  the  purposes  of  light  and  air,  tnd 
Cannot  restrain  the  landlord  from  ex- 
tending the  second  floor  of  the  build- 
ing completely  over  it,  where  it  ap- 
pears that  it  was  not  a  mere  well  or 
shaft,  inaccessible  from  the  street, 
and  plainly  adapted  only  to  furnishing 
light  and  air  to  the  adjacent  rooms, 
but  that  it  communicated  through  a 
larger  open  space  with  a  passageway 
leading  to  a  street,  and  fhat,  while  the 
possession  ef  the  right  to  receive  light 
and  air  through  it  would  be  convenient 
and  advantageous  to  the  tenant,  it  was 
not  absolutely  necessary  for  the  en- 
joyment of  the  leased  premises  for  the 
purpose  for  which  they  were  leased, 
and  did  not  appear  to  have  entered 
into  the  fixing  of  the  rent  reserved  in 
thfe  lease. 


In  Palmer  v.  Wetmore  (1849)  2 
Sandf.  (N.  Y.)  316,  supra,  the  court 
says :  "Where  there  is  no  question  of 
ancient  lights,  .  .  .  the  owner  of  a 
lot  adjoining  a  house  may  so  improve 
or  build  upon  his  lot  as  to  shut  up  the 
windows  of  such  house  that  are  situ- 
ated in  the  end  or  side  adjacent  to  his 
lot.  .  .  .  We  perceive  no  reason  why 
a  landlord,  in  respect  of  his  tenants, 
is  more  restricted  as  to  his  vacant 
lot  than  he  would  be  in  respect  of  any 
other  owner  for  years,  or  in  fee,  of  an 
adjacent  house."  In  this  case,  how- 
ever, the  only  question  was  as  to 
whether  the  obstruction  of  the  ten- 
ant's windows  by  the  building  on  the 
adjoining  lot  constituted  an  eviction, 
and  the  court  holds  that,  even  if  the 
facts  would  give  rise  to  an  action  for 
damages,  there  was  clearly  no  evic- 
tion. 

In  Myers  v.  Gemmel  (1851)  10  Barb. 
(N.  Y.)  537,  supra,  it  is  held  that  the 
provisions  of  the  English  common  law 
as  to  ancient  lights  are  not  applicable 
in  this  country,  and  that  the  tenant  of 
a  building  which  receives  a  portion  of 
its  light  and  air  over  an  adjoining  lot 
owned  by  the  landlord  cannot,  in  the 
absence  of  express  provision  in  the 
lease,  restrain  the  landlord  from  erect- 
ing a  building;  on  such  adjoining  lot  in 
such  a  manner  as  to  exclude  a  large 
portion  of  the  customary  light  and  air 
from  the  leased  premises,  particularly 
where  it  appears  from  the  form  of  the 
leased  building  and  provision  made  for 
its  receiving  light  from  an  open  area 
on  its  own  lot  that  there  was  no  inten- 
tion to  subject  the  adjoining  lot  to  any 
easement  in  its  favor. 

In  Doyle  v.  Lord  (1876)  64  N.  Y. 
432,  21  Am.  Rep.  629,  supra,  a  land- 
lord was  restrained  from  erecting  a 
building  in  a  yard  in  which  the  tenant 
had  an  easement  for  the  purpose  of 
light  and  air.  The  court  said,  how- 
ever :  "If  the  yard  had  not  been  part 
of  the  lot  upon  which  the  building  was 
standing,  and  if  it  had  not  been  ap^ 
propriated  to  use  with  the  building  so 
as  to  pass  as  appurtenant  thereto,  so 
far  as  to  give  easements  therein  to  the 
tenants  of  the  building,  the  plaintiff 
could  not  have  complained  of  the  ac- 
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tiOB  of  the  defendants,  alle^red  in  the 
complaint." 

Solomon  v.  Fantozzi  (1904)  43  Misc. 
61,  86  N.  Y.  Supp.  764,  supra,  was  an 
action  for  rent  in  which  the  tenant 
had  set  up  as  a  defense  a  constructive, 
partial  eviction;  it  appeared  that  a 
window  and  a  ventilating  shaft  in  the 
leased  premises  opened  on  an  adjoin- 
ing lot,  owned  by  the  landlord,  land 
that,  during  the  term,  the  landlord 
extended  the  building  on  the  latter  lot 
80  as  to  shut  out  light  from  the  win- 
dow and  obstruct  the  shaft.  It  was 
held  that  this  deprivation  of  light  and 
air.  did  not  constitute  a  partial  evic- 
tion. The  court,  after  discussing  the 
cases  relied  upon  by  the  tenant,  says : 
'These  cases  are  in  no  sense  author- 
ity for  the  proposition  that,  where  the 
same  person  is  owner  of  adjoining  lots, 
covered  by  separate,  independent,  and 
anconnected  buildings,  any  implied 
easement  of  light  and  air  will  flow  in 
favor  of  the  tenants  of  one  of  the 
bnildings  from  the  premises  adjoining. 
.  .  •  The  question  is.  Did  the  com- 
mon owner  appropriate  to  the  use  of 
the  building  demised  any  portion  of 
the  adjoining  premises,  also  belonging 
to  him?" 

The  leased  premises  involved  in 
Cohen  v.  Newman  (1916)  178  App. 
Div.  976,  168  N.  Y.  Supp.  1111,  supra, 
reversing  on  'the  dissenting  opinion 
below  (1916)  91  Misc.  661,  166  N.  Y. 
Snpp.  30,  consisted  of  a  hotel,  de- 
scribed only  by  its  street  number,  and 
its  appurtenances;  the  landlord  owned 
also  the  adjoining  premises,  between 
which  and  the  hotel  there  was  a  party 
wall;  a  door  and  two  windows  opened 
through  this  party  wall  upon  a  yard 
in  the  rear  of  the  adjoining  building; 
the  lessee  of  the  adjoining  premises, 
with  the  consent  of  the  landlord,  ex- 
tended the  building  thereon  to  the 
rear,  and  in  so  doing  closed  and 
blocked  op  the  windows  and  door 
aforesaid.  It  appeared  that  the  use  of 
the  door  and  windows  was  not  neces- 
sary to  the  beneficial  use  of  the  leased 
premisea,  and  hence  it  was  held  that 
^e  blocking  up  of  the  same  would 
not  constitute  a  partial  eviction  which 
would  relieve  the  tenant  from  the  pay- 
ment of  rent. 


So  also  in  Siegel  v.  John  Street 
Corp.  (1920)  190  App.  Div.  349,  179 
N.  Y.  Supp.  706,  supra,  it  is  held  that 
the  owner  of  two  adjoining  properties; 
who  leased  one  of  them  for  a  store, 
exhibiting,  at  the  time  of  making  the 
lease,  a  plat  showing  a  passageway 
between  it  and  his  other  building,  but 
located  entirely  on  the  premises  of  the 
other  building,  is  not  estopped  from 
subsequently  remodeling  the  latter  so 
as  to  take  in  the  passageway,  and  thus 
deprive  the  tenant  of  access,  light,  air, 
and  display  on  that  side;  at  least, 
where  it  appears  that  the  plat  shown 
at  the  time  of  making  the  lease  repre- 
sented no  entrance  from  this  passage- 
way into  the  tenant's  premises,  and 
the  tenant's  front  window  furnishes 
substantial  light  and  opportunity  for 
display. 

In  Partola  Mfg.  Co.  v.  Congress 
Warehouse  &  Forwarding  Corp.  (1919) 
108  Misc.  172,  178  N.  Y.  Supp.  161, 
affirmed  without  opinion  in  (1920)  190 
App.  Div.  942,  179  N.  Y.  Supp.  941, 
one  who,  after  having  received  from 
the  owner  a  lease  of  several  adjoining 
lota,  some  of  which  were  occupied  by 
buildings  and  some  by  an  inclosed  un- 
roofed yard,  had  leased  the  yard 
back  to  the  owner  for  the  bal- 
ance of  his  term,  sought  to  restrain 
the  owner  from  roofing  over  the  yard, 
and  thus  obstructing  doors  and  win- 
dows opening  into  it.  The  principal 
question  discussed  is  whether  the  sec- 
ond lease  merged  in  the  fee  so  as  to 
place  the  owner  in  the  same  position 
as  though  he  had  never  leased  the 
yard.  The  court  held  that  it  did  so 
merge,  and  that  consequently  the 
building  operations  violated  none  of 
the  tenant's  rights.  It  is  stated  that 
the  defendant  answered  the  claim  of 
the  plaintiff  in  regard  to  the  obstruc- 
tion of  light  by  alleging  that  the  build- 
ing received  sufficient  li^ht  from  x)ther 
sources;  but  it  does  not  appear  wheth- 
er or  not  this  affected  the  disposition 
of  the  case. 

In  Holmes  v.  Stockton  (1866)  26  N. 
J.  L.  98,  where  it  appeared  that  the 
landlord,  during  the  term  of  the  lease, 
sold  the  adjoining  premises,  and  the 
purchaser  erected  a  store  building 
thereon,  which  cut  off  the  view  of  the 
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tenant's  store  from  passers-by,  it  was 
held  that  these  facts  did  not  consti- 
tute an  eviction,  and  were  no  defense 
to  an  action  for  rent,  where  no  fraud 
respecting  the  subsequent  appropria- 
tion and  use  of  the  vacant  land  was 
practised  at  the  time  the  lease  was 
executed. 

Lindsey  v.  First  Nat.  Bank  (1894) 
115  N.  C.  553,  20  S.  E.  621,  supra,  was 
an  action  between  a  tenant  of  rooms 
in  a  building  and  an  adjoining  land- 
owner to  recover  damages  because  of 
the  erection  by  the  latter  of  a  build- 
ing which  shut  out  the  tenant's  light; 
the  wall  of  the  building  was  placed  in 
immediate  contact  with  the  wall  of  the 
leased  premises,  and  one  of  the  dis- 
puted questions  was  whether  an  18- 
inch  strip  next  to  the  leased  premises 
belonged  to  the  plaintiff's  landlord  or 
to  the  adjoining  owner;  the  landlord 
was  not  a  party  to  the  action,  and  no 
question  as  to  his  liability  was  in- 
volved, but  the  court,  in  the  course 
of  the  opinion,  says:  "Whether  the 
lessors  allowed  the  adjacent  owner  to 
build  a  wall  upon  it  [the  18-inch  strip 
above  referred  to]  under  a  verbal  li- 
cense, or  left  it  unmolested,  when  he 
built  without  either  license  or  title, 
the  lessees  had  no  remedy  against  the 
latter  in  any  event,  and  could  main- 
tain an  action  against  the  former  only 
by  showing  a  breach  of  some  special 
contract  in  reference  to  the  lights." 

In  Witte  V.  Quinn  (1890)  38  Mo. 
App.  681,  eviction  was  claimed  be- 
cause of  the  act  of  the  landlord  in 
erecting  two  buildings.  One  of  them 
was  in  the  rear  of  the  leased  building, 
and  besides  darkening  certain  win- 
dows of  the  lessee,  obstructed  his  use 
of  the  back  yard,  walks,  and  certain 
outbuildings  theretofore  used  in  con- 
nection with  the  leased  building.  The 
court  held  that  if  these  were  appur- 
tenances of  the  leased  property,  the 
erection  of  the  building  constituted  an 
eviction,  suspending  the  rent  until  the 
tenant  was  restored  to  the  whole  pos- 
session. The  other  building  was  on 
premises  adjoining  those  occupied  by 
the  tenant,  and  its  effect  was  to 
darken  certain  windows.  The  court  ex- 
presses a  doubt  as  to  whether  the  erec- 
tion of  this  building  was  any  infringe- 


ment, of  the  rights  of  the  tenant,  cit- 
ing Royce  v.  Guggenheim  (1870)  106 
Mass.  201,  8  Am.  Rep.  322,  supra,  as 
authority  therefor,  but  says:  "Even 
admitting  the  darkeninjg  of  these  south 
windows  to  be  wrongful,  there  can  be 
no  defense  for  a  constructive  eviction, 
except  there  was  an  entire  abandon- 
ment of  the  building  or  a  portion 
thereof  by  the  defendant  on  that  ac- 
count;" and  therefore  holds  that  since 
the  tenant  continued  to  occupy  the 
premises,  he  could  not  escape  pay- 
ment of  the  rent  because  of  the  erec- 
tion of  this  second  building. 

Ackerman  v.  New  York  &  B.  Bridge 
(1896)  10  App.  Div.  22,  75  N.  Y.  S.  R. 
1210,  41  N.  Y.  Supp.  810,  was  an  action 
by  lessees  from  the  defendants  of  a 
warehouse  situated  under  one  of  the 
archways  of  the  viaduct  of  the  bridge, 
to   restrain   them   from   constructing 
and  maintaining  a  platform  or  road- 
way which  constituted  a  part  of  the 
improvement  of  the  terminal  facilities 
of  the  bridge,  and  also  to  recover  dam- 
ages for  the  depreciation. in  value  of 
the  use  of  the  leased  premises.    It  was 
alleged  that,  in  the  course  of  the  work, 
materials  had  been  deposited  near  the 
plaintiffs'  premises,  in  such  a  manner 
as  greatly  to  obstruct  the  approach  to 
them,  and  to  interfere  with  their  use, 
and  that  the  construction  materially 
interfered  with  the  light  of  the  leased 
premises.    It  was  held  that  the  plain- 
tiffs were  not  entitled  to  the  relief 
asked,    since   the    improvement    was 
merely   the   carrying  put  of  a  plan 
adopted   by  the  trustees  before  the 
making  of  the  lease,  in  pursuance  of 
their  statutory  duty  to  improve  the 
terminal  facilities  of  the  bridge,  and 
the  proofs  were  insufficient  to  show 
any  taking  of  the  tenants'  easement 
in  a  sense  which  would  entitle  them 
to  compensation.    The  case  for  equi- 
table relief  having  failed,  the  court 
held  that  the  action  could  not  be  main- 
tained merely  to  recover  damages  for 
any  inconvenience  the  plaintiffs  might 
have  suffered  during  the  progress  of 
the  work. 

In  Klie  v.  Von  Broock  (1897)  56 
N.  J.  Eq.  18,  87  AtL  469,  it  is  held  that, 
under  a  leiase  of  a  building  which  did 
not  include  the  yard  in  the  rear  there- 
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of,  except  the  right  to  its  use  for  light 
and  air,  the  act  of  the  lessor  in  build- 
ing a  wall  in  the  yard  next  to  the  line 
of  the  adjoining  premises  was  justi- 
fied, even  though  it  very  slightly  in- 
terfered with  the  light  and  air  for  the 
leased  premises,  inhere  the  reason  for 
building  such  wall  was  that  the  lessee 
had  leased  the  adjoining  premises, 
and  proposed  to  make  openings  in  the 
wall  of  those  premises,  next  to  the 
yard  in  question,  to  enable  him  to 
carry  on,  in  connection  with  the  leased 
premises,  a  business  which  he  had 
agreed  not  to  carry  on  thereupon. 

Lwidlord's  riekt  denied* 

Another  line  of  American  and  Ca- 
nadian cases  denies  the  right  of  the 
landlord  to  deal  with  his  other  prop- 
erty in  any  manner  which  will  inter- 
fere with  the  passage  over  it  of  light 
and  air  which  was  received  in  that 
manner  by  the  leased  premises  at  the 
time  of  the  making  of  the  lease. 

Georgia.  —  Darnell  v.  Columbus 
Show43ase  Co.  (1907)  129  6a.  62,  13 
LBA.(N.S.)  333, 121  Am.  St  Rep.  206, 
58  S.  £.  631. 

Illinois  —  Vinissky  v.  Lazovsky 
(1910)  155  111.  App.  596. 

Maryland. — Janes  v.  Jenkins  (1871) 
34  lid.  1,  6  Am.  Rep.  300. 

Montana.  —  Blaustein  v.  Pincua 
(1913)  47  Mont.  202,  131  Pac.  1064, 
Ann.  Gas.  1915C,  405. 

New  Jersey^— Ware  v.  Chew  (1887) 
48  N.  J.  Eq.  493,  11  Atl.  746;  Pages  v. 
McLaren  (1884). 7  N.  J.  L.  J.  309. 

New  York.  —  Blunt  v.  McCormick 
(1846)  3  Denio,  283;  Stevens  v.  Salo- 
mon (1902)  39  Misc.  159,  79  N.  Y. 
Sapp.  136. 

Penn^lvania.  —  Hazlett  v.  Powell 
(1858)  30  Pa.  293. 

Washington.  —  Matzger  v.  Arcade 
Bldg.  &  Realty  Go.  (1918)  102  Wash. 
428,  173  Pac.  47. 

WfacMirfn.— Eldred  v.  Leahy  (1872) 
31  Wis.  546. 

Canada.  —  Longmaid  v.  McNichol 
(1857)  8  N.  B.  497;  Vidal  v.  Cauchon 
(1910)  Rap.  Jud.  Quebec  41  C.  S.  1. 

The  obligation  of  a  landlord  to  re- 
frain from  changing  the  condition  of 
his  other  property  in  any  way  which 
will  interfere  with  his  tenant's  light 
and  air  is  usually  put  upon  the  ground 


of  the  necessity  of  the  light  and  air  to 
the  beneficial  enjoyment  of  the  leased 
premises,  or  the  tenant's  right  to  en- 
joy the  demised  premises  in  just  the 
condition  in  which  they  were  at  the 
time  of  making  the  lease,  or  the  inten- 
tion of  the  parties  in  making  the  lease. 

Thus,  in  Pages  v.  McLaren  (1884) 
7  N.  J.  L.  J.  309,  supra,  it  is  held  that 
where  a  factory  which  receives  its 
light  over  a  vacant  lot  of  the  owner 
has  been  leased  for  a  particular  pur- 
pose, expressed  in  the  lease,  the  owner 
cannot  erect  upon  such  vacant  lot  any 
building  which  will  prevent  his  tenant 
from  receiving  such  light  and  air  as 
are  reasonably  necessary  for  the 
prosecution  of  such  business.  The 
court  says:  ''The  complainant  is  en- 
titled to  possess  and  enjoy  the  demised 
building  for  the  whole  of  his  term, 
just  as  it  was,  with  all  its  advantages 
and  peculiar  adaptability  to  his  busi- 
ness, at  the  commencement  of  his 
term.  The  defendant  can  do  nothing 
which  renders  the  demised  building 
less  useful,  or  its  application  less  i)os- 
sible,  or  even  convenient  to  the  com- 
plainant, for  the  purposes  for  which 
it  was  demised,  without  derogating 
from  his  grant;  and  that  the  law  says 
a  grantor  shall  never  be  permitted  to 
do." 

In  Darnell  v.  Columbus  Show-Case 
Co.  (1907)  129  Ga.  62,  13  L.R.A.(N.S.) 
333,  58  S.  E.  631,  12  Am.  St.  Rep.  206, 
supra,  it  is  held  that  a  lease  of  a  tene- 
ment carries  with  it  an  implied  grant 
of  the  right  to  light  and  air  from  the 
adjoining  land  of  the  landlord,  where 
the  situation  and  habitual  use  of  the 
demised  tenement  are  such  that  the 
right  to  light  and  air  is  essential  to 
the  beneficial  enjoyment  thereof.  The 
suit  was  between  the  tenant  and  one 
who  subsequently  leased  the  adjoining 
land  of  the  landlord,  and  piled  lumber 
thereon  in  such  a  way  as  to  obstruct 
the  light  and  air  of  the  plaintiff,  and 
project  rain  water  through  his  win- 
dows. The  court,  however,  discusses 
the  case  as  though  it  were  between 
the  plaintiff  and  his  landlord,  and 
holds  the  former  entitled  to  damages 
which,  if  the  injury  had  been  limited 
to  the  obstruction  of  light  and  air, 
would  have  been  measured  by  the  de- 
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preciated  rental  value  of  the  tene- 
ment; but  in  this  case,  owing  to  the 
fact  that  the  piles  of  lumber  were  pur- 
posely so  constructed  as  to  cause  the 
injury  complained  of,  might  include 
punitive '  damages.  On  the  point  of 
the  effect  of  the  motive  of  the  con- 
struction, see  also  Royce  v.  Guggen- 
heim, 106  Mass.  201,  8  Am.  Rep.  322, 
supra. 

In  Vinissky  v.  Lazovsky  (1910)  155 
111.  App.  596,  supra,  the  lease  of  a 
building  for  a  store  and  dwelling 
is  held  to  carry  with  it  the  right 
of  the  lessee  to  possess  it  in  the 
same  manner  and  with  the  same  bene- 
ficial rights  as  were  then  connected 
with  its  use  and  enjoyment;  and  if 
these  include  an  easement  for  light 
and  ingress  and  egress  over  a  passage- 
way outside  the  building,  an  injunc- 
tion will  be  granted  to  restrain  the 
owner  from  improperly  closing  or  ob- 
structing, such  passageway. 

Ware  y.  Chew  (1887)  43  N.  J.  Eq. 
493,  11  AtL  746,  supra,  was  a  suit  by 
the  lessee  of  a  building  occupying  one 
of  two  adjoining  city  lots  against  one 
who,  during  the  term  of  the  lease,  pur- 
chased both  lots,  to  restrain  the  latter 
from  erecting  on  the  other  lot,  which 
had  previously  been  vacant,  a  build- 
ing which  would  obstruct  the  light 
and  air  necessary  for  the  comfortable 
enjoyment  of  the  leased  premises.  It 
was  conceded  that  the  tenant  was  en- 
titled to  the  relief  which  he  sought  un- 
less he  had  bound  himself  by  an  agree- 
ment to  the  contrary,  or,  by  his  acts 
and  acquiescence,  was  estopped  from 
setting  up  the  law  which  would  other- 
wise protect  him;  and  the  court,  after 
discussing  and  rejecting  the  claims 
of  the  defendant  along  these  lines, 
granted  the  injunction.  On  the  ques- 
tion of  the  tenant's  right  to  restrain 
the  erection  which  would  obstruct  his 
light  and  air,  the  court  said:  "This 
view  of  the  law  in  this  state  has  long 
been  recognized  and  acquiesced  in.  It 
may  be  said  to  be  as  definite  a  branch 
of  our  real  estate  law  as  any." 

The  question  involved  in  Hazlett  v. 
Powell  (1858)  30  Pa.  293,  supra,  was 
whether  the  erection  of  a  party  wall 
by  an  adjoining  owner  by  which  win- 
dows of  a  leased  building  were  closed 


up  constituted  an  eviction  by  the  les- 
sor, or  grounds  for  an  apportionment 
of  the  accruing  rent,  where  the  lessor 
knew,  at  the  ^  time  of  executing  the 
lease,  that  the'  adjoining  owner  in- 
tended to  build,  and  did  not  communi- 
cate this  information  to  the  lessee.  It 
was  held  that  it  did  not,  but  the  court 
said :  "Had  the  vacant  lot  belonged  to 
the  lessor  at  the  time  of  leasing,  then 
an  easement  by  implication,  in  the  pas- 
sage of  light  and  air,  would  have  fol- 
lowed." 

In  Longmaid  v.  McNichol  (1857)  8 
N.  B.  497,.  supra,  the  plaintiff  was 
lessee  of  land  on  which  were  two 
houses.  She  assigned  the  lease  to  the 
defendant,  excepting  one  of  the 
houses  and  a  right  of  way  thereto. 
The  defendant  built  a  shed  which  ob- 
structed windows  of  the  house  re- 
served by  the  plaintiff,  and  dug  a  ditch 
by  which  dirty  water  and  filth  were 
conveyed  close  to  the  plaintiff's  house, 
causing  an  offensive  smell.  It  was 
held  that  the  exception  in  the  assign- 
ment was  to  be  construed  in  the  same 
way  as  a  grant  by  the  defendant,  and' 
that,  on  the  principle  that  a  grantor 
could  not  derogate  from  his  own  grant, 
the  defendant  was  liable  for' the  dam- 
ages resulting  from  his  acts. 

In  Stevens  v.  Salomon  (1902)  39 
Misc.  159,  79  N.  Y.  Supp.  136,  supra, 
an  action  by  the  tenant  of  one  floor 
in  a  building  to  restrain  the  landlord 
from  erecting  a  building  in  the  yard 
at  the  rear  of  the  leased  premises,  the 
court  said :  "Although  it  does  not  ap- 
pear that  the  plaintiff  had  a  right  of 
access  to  the  yard,  the  light  passing 
into  the  windows  from  the  yard  was 
essential  to  the  beneficial  use  of  the 
premises.  The  evidence  establishes 
that,  at  the  time  the  lease  was  made, 
it  was  the  intention  of  the  parties  that 
plaintiff  should  have  duch  use  of  the 
premises.  To  the  extent  of  the  light 
and  air  coming  from  the  yard  into  the 
rear  room,  the  plaintiff  was  therefore 
entitled  to  an  easement  in  the  yard, 
and  an  attempt  to  change  the  condi- 
tion of  affairs  to  her  detriment  may 
be  defeated  by  an  injunction."  The 
landlord  succeeded  in  completing  the 
structure  before  service  of  the  injunc- 
tion order  was  made  upon  him,  but  the 
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coart  panted-  a  mandatory  injunction, 
directing  him  to  remove  that  part  of 
the  structure  which  was  above  the 
level  of  the  plaintiff's  windows. 

In  Raynes  v.  Stevens  (1914)  219 
Mass.  556,  107  N.  E.  398,  and  Cohen  v. 
Newman  (1916)  173  App.  Div.  976, 158 
N.  Y.  Supp.  1111,  cited  above  as  hold- 
ing that  the  landlord  incurred  no  lia- 
bility by  erecting  structures  on  ad- 
joining premises  which  obstruct  his 
tenant's  light  and  air,  it  is  intimated 
that  a  different  result  might  have  been 
reached  if  such  light  and  air  had  been 
essential  to  the  beneficial  enjoyment 
of  the  demised  premises,  as  was  the 
case  here. 

In  Janes  v.  Jenkins  (1871)  34  Md. 
1,  6  Am.  Rep.  300,  supra,  it  appeared 
that  the  owner  of  two  adjoining  lots 
leased  one  of  them,  covenanting  that 
the  lessee  should  have  the  right  and 
privilege  of  making  openings  and  plac- 
ing lights  in  the  wall  which  he  con- 
templated erecting  on  the  line  of  the 
leased  premises,  adjoining  the  other 
lot  The  action  was  between  the  gran- 
tee of  the  adjoining  lot  and  the  grant- 
or (lessor),  based  on  a  covenant  of 
special  warranty  in  a  deed  subsequent 
to  the  lease.  In  the  course  of  the 
opinion  the  court  says:  'Tt  must  be 
observed  that  the  lights  were  placed  in 
the  wall  at  a  time  when  the  appellee 
was  owner  of  the  reversion  in  the  lot, 
and  that  it  was  done  by  his  express 
authority  and  agreement^  for  a  con- 
sideration. He  could  not,  therefore, 
daring  the  continuance  of  the  lease, 
and  as  owner  of  the  adjoining  lot,  in- 
terfere with  or  prevent  the  full  and 
free  enjoyment  of  the  easement  thus 
created  " 

In  Eldred  v.  Leahy  (1872)  31  Wis. 
546,  supra,  which  was  an  action  for 
rent,  the  tenant  counterclaimed  for 
damages  because  the  landlord,  during 
the  term,  so  constructed  a  sidewalk 
along  and  in  front  of  the  demised 
premises  as  to  prevent  .the  basement 
thereof  from  being  sufficiently  lighted 
by  windows  and  conveniently  acces- 
iible  by  a  door  which  had  previously 
opened  upon  the  street.  The  court 
held  that  this  impairment  in  the  use 
and  enjoyment  of  the  demised  prem- 
ises was  a  sufficient  basis  for  a  coun- 


terclaim unless  the  landlord  could 
show  that  he  was  required  by  a  valid 
order  and  ordinance  of  the  municipal 
authorities  to  perform  the  act  com- 
plained of. 

In.  Blaustein  v.  Pincus  (1913)  47 
Mont  202,  181  Pac.  1064,  Ann.  Cas. 
1915C,  405,  supra,  it  is  held  that  the 
tenant  of  premises  leased  for  lodging- 
house  purposes  may  maintain  an  ac- 
tion for  damages  for  eviction  where 
the  landlord  erected  a  garage  on  the 
adjoining  lot,  using  one  wall  of  the 
lodging  house  as  a  wall  of  the  garage, 
thus  cutting  off  the  light  and  air  on 
that  side,  and  leased  the  garage  to  a 
tenant,  who  kept  it  open  day  and 
night,  the  noises,  smells,  and  fumes 
emanating  therefrom  being  of  a  char- 
acter to  injure  the  tenant  in  the  quiet 
and  peaceable  possession  of  the  lodg- 
ing house,  and  so  to  disturb  his  cus- 
tomers and  lodgers  that  they  left  him. 
The  court  seems  to  have  given  some 
force  to  the  fact  that  the  landlord  had 
previously  attempted  to  induce  the 
tenant  to  surrender  his  lease,  and, 
upon  his  refusal,  had  threatened  to 
drive  him  out  of  the  building. 

In  Vidal  v.  Cauchon  (1910)  Rap. 
Jud.  Quebec  41  C.  S.  1,  supra,  a  statu- 
tory provision  that  the  lessor  shall 
not,  during  the  term,  change  the  form 
of  the  thing  leased,  was  held  to  be 
violated  by  the  cX)nstruction  of  a  shed 
in  the  rear  of  premises  leased  as  a 
dwelling  and  place  for  carrying  on  a 
dressmaking  business,  the  result  of 
which  was  to  darken  the  window^  and 
interfere  with  the  view  therefrom, 
and  the  tenant  was  held  entitled  to 
rescind  the  lease  and  recover  dam- 
ages. 

In  Matzger  v.  Arcade  Bldg.  &  Real- 
ty Co.  (1918)  102  Wash.  423,  173  Pac. 
47,  supra,  it  is  held  that  the  construc- 
tion by  the  owner  of  two  buildings 
separated  by  an  alley,  of  a  bridge  con- 
necting the  upper  stories  of  the  build- 
ings, the  effect  of  which  was  to  ob- 
struct the  light  of  a  storeroom  on  the 
lower  floor  of  one  of  the  buildings, 
was  a  violation  of  a  covenant  of  quiet 
enjoyment  contained  in  a  lease  of  the 
storeroom;  but  the  judgment  of  the 
lower  court  in  favor  of  the  tenant, 
based  on  the  loss  of  the  profits  of  his 
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business,  was  reversed  and  a  new  trial 
ordered  on  the  ground  that  the  meas- 
ure of  damages  should  have  been  the 
diminished  value  of  the  use  of  the 
premises. 

So,  also,  in  Blunt  v.  McCormick 
(1846)  3  Denio  (N.  Y.)  281,  a  judg- 
ment  recovered  by  a  tenant  in  an  ac- 
tion on  the  case  against  his  landlord 
for  damages  caused  by  the  erection  by 
the  landlord  of  buildings  adjoining  the 
demised  premises,  which  shut  out 
the  light  therefrom,  was  reversed,  but 
only  on  the  ground  that  the  court  be- 
low had  instructed  the  jury  if  they 
found  for  the  plaintiff  to  allow  dam- 
ages for  the  injury  which  he  would 
suffer  during  the  whole  term,  whereas 
they  should  have  been  limited  to  the 
time  prior  to  the  beginning  of  the  ac- 
tion. It  is  said  that  the  rule  of  dam- 
ages would  have  been  otherwise  had 
the  lease  contained  a  covenant  not  to 
obstruct  the  light,  and  had  the  action 
been  brought  on  that  covenant. 

Frepons  v.  Grostein  (1906)  12  Idaho, 
671,  87  Pac.  1004,  was  an  action  by  the 
lessee  of  a  hotel  for  damages  caused 
by  and  in  connection  with  the  erection 
by  the  lessor  of  a  building  upon  an 
adjoining  lot ;  in  the  course  of  its  con- 
struction the  walls  and  roof  of  por- 
tions of  the  hotel  were  torn  down  and 
rebuilt;  the  tenant  asked  for  damages 
for  injuries  to  his  ^furniture,  and  a 
further  sum  for  damages  because  of 
the  erection  of  the  new  building;  the 
landlord  appealed  from  a  verdict  in 
favor  of  the  tenant,  specifying  as  one 
ground  of  the  appeal  that  it  was  error 
to  submit  to  the  jury  the  question  of 
damages  because  of  obstructing  the 
light  and  air  to  said  leased  premises. 
Upon  this  question  the  appellate  court 
says:  "There  was  some  evidence  in- 
troduced on  that  question.  The  court, 
however,  instructed  the  jury  that  re- 
spondent could  not  recover  for  any 
such  alleged  damages,  and  the  pre- 
sumption is  that  the  jury  obeyed  the 
instruction."  It  is  to  be  noted,  how- 
ever, that  the  verdict,  which  was  up- 
held by  the  appellate  court,  was  for  a 
sum  larger  than  the  sum  asked  for 
damages  other  than  those  from  the 
erection  of  the  new  building. 


Engliflli  oases. 

The  English  rule  seems  to  be  that, 
in  the  absence  of  some  express  or 
implied  reservation  by  the  lai^dlord  of 
the  right  to  obstruct  the  access  of 
light  and  air  to  the  leased  premises, 
he  may  not  do  so  even  by  structures 
erected  on  other  property.  Coutts  v. 
Gorham  (1829)  Moody  &  M.  396;  Pig- 
gott  V.  Stratton  (1859)  1  DeG.  F,  & 
J.  33,  45  Eng.  Reprint,  271,  29  L.  J. 
Ch.  N.  S.  1,  6  Jur.  N.  S.  129,  1  L.  T. 
N.  S.  Ill,  8  Week.  Rep.  13;  Davies  v. 
Marshall  (1861)  1  Drew.  &  S.  557,  62 
Eng.  Reprint,  491,  7  Jur.  N.  S.  720,  4 
L.  T.  N.  S.  105,  9  Week.  Rep.  368; 
Warner  v.  McBryde  (1877)  36  L.  T. 
N.  S.  360;  Aldin  v.  Clark  [1894]  2  Ch. 
437,  63  L.  J.  Ch.  N.  S.  601,  71  L.  T.  N. 
S.  119,  42  Week.  Rep.  453,  8  Reports, 
352;  Tebb  v.  Cave  [1900]  1  Ch.  642, 
69  L.  J.  Ch.  N.  S.  282,  82  L.  T.  N.  S. 
115,  48  Week.  Rep.  318;  Pollard  v. 
Gare  [1901]  1  Ch.  834,  70  L.  J.  Ch.  N. 
S.  404,  65  J.  P.  264,  84  L.  T.  N.  S.  352. 

Thus,  in  Warner  v.  McBryde  (1877) 
36  L.  T.  N.  S.  360,  supra,  where  it  ap- 
peared that  the  owner  of  two  adjoin- 
ing buildings  leased  one  to  the  plain- 
tiff, and  subsequently,  but  before  the 
end  of  the  plaintiff's  term,  leased  the 
other  to  a  third  party,  who  built  there- 
on so  as  to  interfere  with  the  li^rht 
coming  to  the  first  tenant's  windows, 
the  court  says:  "It  is  perfectly  plain 
that  a  lessor  cannot  derogate  from  his 
own  grant.  When  he  has  demised  a 
house  with  windows  in  it,  whether  he 
uses  the  words  'with  the  appurte- 
nances' or  not,  the  simple  fact  of  his 
demising  the  house  is  sufficient  to  pre- 
clude his  right,  or  the  right  of  anyone 
claiming  through  him,  to  stop  up  the 
windows  as  they  existed  when  the  de- 
mise took  place." 

In  Coutts  V.  Gorham,  supra,  it  is 
held  that  the  tenant  of  one  of  two 
adjoining  houses  belonging  to  the 
same  J[andlord,  whose  lease  is  subse- 
quent to  that  of  the  other  house,  can- 
not alter  his  tenement  so  as  to  ob- 
struct windows  existing  in  the  other 
house  at  the  time  it  was  leased.  The 
decision  is  put  on  the  ground  that  the 
landlord  himself  could  not  obstruct 
windows  which  were  in  existence  at 
the  time  of  th|B  making  of  the  lease. 
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and  therefore  could  not  eonvey  au- 
thority to  any  other  person  to  do  so. 

In  Pollard  v.  Gare  [1901]  1  Ch.  884, 
70  L  J.  Gh.  N.  S.  404,  65  J.  P.  264,  84 
L  T.  N.  S.  352,  supra,  it  appeared 
that theowner  of  a  tract  of  land  which 
it  was  proposed  to  sell  or  let  for  build- 
ing: purposes  agreed  to  let  a  portion 
of  it  upon  certain  terms,  inconsidera- 
tion  of  the  building  thereon  by  the  les- 
see of  a  house  of  a  specified  character; 
this  agreement  was  entered  into  by 
reference  to  a  plan  showing  the  leased 
plot  and  plots  adjoining  thereto  on 
either  side;  after  the  house  had  been 
erected  and  the  lease  made  as  agreed, 
the  lessor  sold  an  adjoining  lot,  and 
the  purchaser  proposed  to  erect  there- 
on a  house  which  would  interfere  with 
the  access  of  light  to  the  demised 
house;  the  action  was  brought  by  the 
tenant  to  restrain  the  erection  of  such 
house;  although  the  question  of  the 
liability  of  the  landlord  is  not  direct- 
ly involved,  the  decision  is  put  upon 
the  same  ground  as  though  the  land- 
lord had  continued  to  own  the  adjoin- 
ing premises,  and  had  himself  pro- 
posed to  erect  the  building  thereon. 
It  was  held  that  the  erection  of  the 
proposed  building  would  be  a  deroga- 
tion of  the  grant  to  the  lessee,  and  that 
the  purchaser's  rights  would  be  no 
greater  than  those  of  his  grantor, 
since  he  must  necessarily  succeed  to 
the  obligations  as  well  as  to  the  rights 
of  the  grantor. 

In  Davies  v.  Marshall  (1861)  1 
Drew,  ft  S.  657,  62  Eng.  Reprint,  491, 
7  Jur.  N.  S.  720,  4  L.  T.  N.  S.  105,  9 
Week.  Rep.  368,  supra,  a  tenant  whose 
lease,  which  included  ancient  lights, 
areas,  and  appurtenances,  had  been 
granted  in  consideration  of  improve- 
ments and  repairs  which  he  had  made 
on  the  leased  premises,  among  which 
were  the  opening  of  new  windows, 
sought  to  restrain  one  who  had  subse- 
quently been  granted  by  the  same 
landlord  a  lease  of  the  adjoining  prem- 
ises, from  erecting  a  building  thereon 
which  would  interfere  with  his  lights. 
It  was  held  that,  even  though  the  new 
lights,  which  were  included  in  the 
tenant's  improvements,  were  not  en- 
titled to  protection  as  ancient  lights, 
nevertheless,  as'  they  existed  at  the 


time  the  lease  was  given,  the  land- 
lord would  not  have  been  entitled  to 
block  them  up,  and  if  the  landlord 
could  not  do  so,  neither  could  any 
person  who  derived  title  from  him 
subsequently  to  the  grant  of  the  plain- 
tiffs  lease 

In  Aldin  v.  Clark  [1894]  2  Ch.  437, 
supra,  it  is  held  that  one  who  pur- 
chases property  a  portion  of  which  is 
held  by  a  third  person  under  a  lease 
providing  that  it  shall  be  used  for 
carrying  on  a  timber  business  has  no> 
right  to  build  upon  an  adjoining  part 
of  the  property  in  such  a  way  as  to 
interfere  with  the  access  of  light  and 
air  to  drying  sheds  used  in  connection 
with  the  timber  business,  and  thus 
render  them  substantially  less  useful 
for  the  purposes  of  the  tenant.  The 
general  rule  is  said  to  be  that  "where 
a  landlord  demises  part  of  his  prop- 
erty for  carrying  on  a  particular  busi- 
ness, he  is  bound  to  abstain  from  do- 
ing anything  on  the  remaining  portion 
which  would  render  the  demised  prem- 
ises unfit  for  carrying  on  such  busi- 
.  ness  in  the  way  in  which  it  is  ordi- 
narily carried  on;  but  that  this  obli- 
gation does  not  extend  to  special 
branches  of  the  business  which  call 
for  extraordinary  protection." 

In  this  case  it  appeared  also  that  the 
lessee  during  the  term  had,  with  the 
landlord's  permission,  put  ventilators 
in  one  of  the  leased  buildings.  No 
consideration  was  given  for  the  les- 
sor's permission,  and  it  was  held  that 
it  constituted  merely  a  revocable  li- 
cense. On  this  ground  he  was  denied 
an  injunction  to  restrain  the  erection 
of  buildings  on  the  adjoining  prem- 
ises which  would  obstruct  the  venti- 
lators, but  it  was  held  that  he  was  en- 
titled to  an  inquiry  as  to  damages  suf- 
fered by  reason  of  obstruction  having 
been  caused  without  notice  to  him  of 
the  revocation  of  the  license. 

In  Piggott  V.  Stratton  (1859)  1  De 
G.  F.  &  J.  83,  46  Eng.  Reprint,  271, 
29  L.  J.  Ch.  N.  S.  1,  6  Jur.  N.  S.  129, 
1  L.  T.  N.  S.  Ill,  8  Week.  Rep.  13,  it 
is  held  that  where  one  who  holds  two 
plots  of  land  under  a  lease  containing 
a  covenant  to  build  houses  thereon  not 
less  than  a  prescribed  distance  apart, 
which  would  give  the  houses  built  on 
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the  first  plot  a  desirable  view  over  the 
second  plot,  gives  a  sublease  of  the 
lirst  plot  after  negotiations  in  which 
this  covenant  is  called  to  the  atten- 
tion of  the  sublessee,  and  therein 
agrees  to  observe  the  lessee's  cove- 
nants in  the  original  lease,  he  may  be 
restrained,  at  the  suit  of  the  subten- 
ant, from  building  on  the  second  plot, 
in  contravention  of  the  covenant  in  the 
original  lease,  even  though,  after  the 
making  of  the  sublease,  he  has  sur- 
rendered the  original  lease,  and  taken 
from  the  owner  a  new  lease  containing 
no  corresponding  covenant. 

In  Tebb  v.  Cave  [1900]  1  Ch.  642. 
69  L.  J.  Ch.  N.  S.  282,  82  L.  T.  N.  S. 
115,  48  WeekrRep.  318,  it  is  held  that  a 
covenant  of  quiet  enjoyment  contained 
in  the  lease  of  a  house  is  broken  where 
the  landlord  erects  upon  his  adjoining 
premises  a  building,  of  such  a  height 
as  to  cause  the  chimney  of  the  leased 
house  to  smoke  badly.  (Cf.  Davis  v. 
Town  Properties  Invest.  Corp.  infra.) 

This  rule,  however,  applies  only  to 
the  extent  to  which  the  lessor  was  in 
position,  at  the  time  of  making  the 
lease,  to  grant  an  express  easement  of 
light  and  air  over  the  other  premises. 
Booth  V.  Alcock  (1873)  L.  R.  8  Ch.  663, 
42  L.  J.  Ch.  N.  S.  557,  21  Week.  Rep. 
748,  29  L.  T.  N.  S.  231;  Master  v. 
Hansard  (1876)  L.  R.  4  Ch.  Div.  718, 
46  L.  J.  Ch.  N.  S.  505,  36  L.  T.  N.  S. 
585,  25  Week.  Rep.  570;  Quicke  v. 
Chapman  [1903]  1  Ch.  659,  72  L.  J. 
Ch.  N.  S.  373,  51  Week.  Rep.  452,  88 
L.  T.  N.  S.  610,  19  Times  L.  R.  284; 
Davis  V.  Town  Properties  Invest.  Corp. 
[1903]  1  Ch.  797,  6  B.  R.  C.  168,  72  L. 
J.  Ch.  N.  S.  389,  51  Week.  Rep.  417, 
88  L.  T.  N.  S.  665. 

In  Master  v.  Hansard  (1876)  L.  R. 
4  Ch.  Div.  718,  46  L.  J.  Ch.  N.  S.  505, 
36  L.  T.  N.  S.  535,  25  Week.  Rep.  570, 
supra,  a  tenant  sought  to  restrain  the 
tenant  of  the  adjoining  premises, 
which  also  belonged  to  the  landlord, 
from  erecting  certain  buildings  there- 
on which  would  darken  the  plaintiff's 
windows.  The  tenant  who  proposed 
to  make  the  erection  held  under  a 
lease  which  contained  a  covenant 
against  doing  anything  on  the  prem- 
ises which  would  be  an  annoyance  to 
the  neighborhood  or  to  the  lessor  or 


his  tenants,  or  which  would  diminish 
the  value  of  the  adjoining  property, 
and  against  building  or  allowing  to 
be  built  on  the  grounds  any  erection 
without  first  submitting  the  plans  to 
the  lessor  and  obtaining  his  approval. 
It  was  held  that  the  plaintiff  was  not 
entitled  to  relief  either  against  his 
landlord  or  the  other  tenant,  as  the 
restrictive  covenant  in  the  lease  did 
not  inure  to  the  other  tenant's  benefit, 
and  the  case  did  not  come  within  the 
principle  that  the  lessor  could  not 
derogate  from  his  grant,  since  the  de- 
fendant's  lease  was  of  an  earlier  date 
than  that  of  the  plaintiff. 

In  Quicke  v.  Chapman  [1903]  1  Ch. 
659,  72  L.  J.  Ch.  N.  S.  373.  51  Week. 
Rep.  452,  88  L.  T.  N.  S.  610,  19  Times 
L.  R.  284,  supra,  it  appeared  that  the 
defendant  had  a  right  to  enter  upon 
certain  plots  of  land  for  the  sole  pur- 
pose of  building  houses  thereon  ac- 
cording to  plans  to  be  approved  by 
the  owners,  who  agreed  to  demise  the 
houses  to  the  defendant  or  his  nomi- 
nees when  completed  to  a  certain 
point.  The  defendant  built  a  house  on 
one  plot,  and  obtained  a  lease  of  it, 
under  which  the  lessors  retained  pow- 
er to  erect  on  the  adjoining  lands  apy 
buildings  whatsoever,  whether  or  not 
they  affected  the  light  or  air  enjoyed 
by  the  lessee.  This  lease  was  trans- 
ferred to  the  plaintiffs,  and  subse> 
quently  the  defendant  built  another 
house  on  the  adjoining  plot,  and  this 
was  leased  to  his  nominee.  The  sec- 
ond house  interfered  with  the  access 
of  light  to.  some  of  the  plaintiffs^  win- 
dows. It  was  held  that  the  plaintiffs 
were  not  entitled  to  an  injunction  or 
damages  in  respect  of  the  interference 
of  the  light,  as  the  defendant  was  not 
in  a  position  to  make  a  grant  of  a  right 
to  the  light  over  the  adjacent  lands, 
and  in  those  circumstances  no  such 
grant  could  be  implied. 

In  Booth  V.  Alcock,  supra,  it  ap- 
peared that  the  landlord  demised  a 
house  "together  with  all  .  .  .  lights 
.  .  .  thereto  belonging."  At  the 
time  of  the  demise  he  held  an  adjoin- 
ing house  under  a  lease,  but  subse- 
quently he  acquired  the  fee  thereof, 
and  thereafter,  following  the  expira- 
tion of  his  term,  proposed  to  build  on 
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its  site  in  a  mann^er  which  it  was 
claimed  would  interfere  with  the  ac- 
cess of  light  to  the  demised  house.  It 
was  held  that  the  grant  of  light  to  the 
lessees,  so  far  as  it  affected  the  ad- 
joining premises,  extended  only  so  far 
as  the  lights  were  liable  to  be  aif  ected 
by  alterations  made  while  the  lessor's 
then  interest  in  it  continued,  and 
would  not  prevent  him  from  building 
as  he  chose  after  the  expiration  of 
that  interest. 

Some  doubt  as^  to  the  correctness  of 
the  decision  in  Tebb  v.  Gave,  supra,  is 
expressed  in  Davis  v.  Town  Properties 
Invest.  Corp.  [1903]  1  Ch.  797,  6  B.  R. 
C.  168,  72  L.  J,  Ch.  N.  S.  389,  51  Week. 
Rep.  417,  88  L.  T.  N.  S.  665,  supra, 
affirming  [1902]  2  Ch.  635,  71  L.  J. 
Ch.  N.  S.  900,  51  Week.  Rep.  42,  87  L. 
T.  N.  S.  430.  The  lease  involved  in 
this  case  was  of  a  set  of  offices, 
and  contained  the  ordinary  covenant 
against  eviction  or  disturbance;  dur- 
ing the  term  the  *  building  containing 
the  offices  was  conveyed  to  the  defend- 
ant, subject  to  the  lease,  and  there- 
alter  the  defendant  purchased  from 
a  stranger  a  house  adjoining  the  de- 
mised premises,  pulled  it  down,  and 
erected  on  the  site  a  new  building  of 
saeh  a  height  as  to  cause  one  of  the 
pUuBtiflTs  chimneys  to  smoke,  and  thus 
affect  materially  the  enjoyment  of  one 
rooni.  It  was  held  that  this  did  not 
eenstitnte  a  breach  of  the  covenant  of 
quiet  enjoyment,  since,  at  the  time  of 
the  denuse,  the  lessor  had  no  interest 
in  the  adjoining  premises,  and  neither 
could  nor  did  put  any  fetter  on  their 
enj<^yment. 

The  erection  by  a  landlord  on  his 
adjoining  premises  of  a  building  which 
obstructs  the  light  of  certain  windows 
on  the  demised  premises  is  not  a  viola- 
tion of  the  covenant  for  quiet  enjoy- 
ment, where  the  tenant,  at  the  time  of 
taking  the  lease,  knew  that  it  was  the 
intention  of  the  landlord  to  build  on 
the  adjoining  land,  and  that  the  build- 
ing, when  erected,  would  obstruct  his 
light,  and  he  leased  the  premises  at  a 
lower  rental  on  that  account.  Robson 
T.  Palace  Chambers,  Westminster  Co. 
(1897)  14  Times  L.  R.  56. 

So,  in  Birmingham,  D.  &  Dist.  Bkg. 
Co.  v.  Ross  (1887)  L.  R.  88  Ch.  Div. 


295,  57  L.  J.  Ch.  N,  S.  601,  59  L.  T. 
N.  S.  609,  36  Week.  Rep.*  914,  where 
it  appeared  that  the  corporation  of 
Birmingham  leased  to  the  predecessor 
of  the  plaintiff  a  house  which  looked 
over  a  passage  20  feet  wide,  which  it 
was  agreed  should  be  kept  open,  onto 
land  occupied  by  comparatively  low 
buildings ;  that  thereafter  the  corpora- 
tion demised  that  land  to  the  defend- 
ant, who  erected  thereon  a  building  of 
much  greater  height,  which  materially 
interfered  with  the  plaintiff's  light, 
and  that  the  land  on  both  sides  of  the 
passage  was  part  of  a  larger  piece  of 
land  laid  out  by  the  corporation  under 
a  building  scheme  for  the  improve- 
ment of  the  town,  it  was  held  that, 
there  being  no  express  grant  in  the 
lease  to  the  plaintiff  of  a  right  to  un- 
interrupted light,  and  the  implied  obli- 
gation of  the  corporation  not  to  ob- 
struct the  plaintiff's  light  being  limit- 
ed by  the  fact  that  the  plaintiff  knew 
the  purpose  for  which  the  land  was 
laid  out,  and  that  buildings  would  be 
erected  on  the  other  side  of  the  open 
passageway,  he  had  no  cause  for  com- 
plaint because  of  the  obstruction 
caused  by  the  defendant's  house.  It 
was  argued  in  this  ease  that  the  rule 
that  one  who  grants  a  house  with  a 
light  cannot  erect  new  buildings  so 
as  to  obstruct  those  lights  did  not  ap- 
ply to  a  case  where  the  grantor  pur- 
posely left  a  strip  ef  land  intervening 
between  the  house  and  the  lands  re- 
tained, but  the  judges,  while  holding 
it  unnecessary  to  decide  this  point, 
indicated  their  disapproval  of  the 
argument. 

And  in  Potts  v.  Smith  (1868)  L.  R. 
6  Eq.  311,  38  L.  J.  Ch.  N.  S.  58,  18  L. 
T.  N.  S.  629,  16  Week.  Rep.  891,  it  is 
held  that  the  lessor  of  a  house  and 
garden  forming  part  of  a  large  area  of 
building  ground,  or  persons  claiming 
under  him,  cannot,  in  the  absence  of  a 
special  contract,  be  restrained  by  the 
lessee  from  building  on  the  adjoining 
lands  so  as  to  obstruct  the  free  access 
of  light  and  air  to  the  garden,  and 
that  the  ordinary  covenant  for  quiet 
enjoyment  does  not  constitute  such  a 
special  contract. 

'  The  lease  considered  in  Palliser  v. 
Dover  Corp.   (1914)    110  L.  T.  N.  S. 
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619,  58  Sol.  Jo.  379,  contained  a  cove- 
nant on  the*  part  of  the  lessors  that 
they  ''shall  not,  nor  will  at  any  time 
or  times  during  the  continuance  of  the 
term  hereby  granted,  demise  or  lease 
all  or  any  part  of"  certain  other  prem- 
ises owned  by  them  for  the  erection  of 
any  except  certain  specified  buildings, 
"nor  permit  or  suffer  any  such  build- 
ings or  any  part  of  such  buildings  to 
be  thereon  erected  which  shall  be  of 
a  greater"  height  than  that  specified; 
thereafter  the  lessors  leased  such  oth- 
er property  to  a  third  party  by  a  lease 
containing  a  provision  that  the  lessee 
should  keep  in  repair  a  bandstand 
thereon.  This  bandstand,  which  was 
not  in  the  class  of  buildings  excepted 
in  the  first  lease,  was  subsequently  re- 
moved by  the  tenant,  and  a  new  band- 
stand erected  in  its  place,  which  ex- 
ceeded the  height  specified  in  the  first 
lease.  The  first  tenant  brought  the 
action  against  his  landlords  and  the 
other  tenant  for  an  injunction  againsrt 
permitting  or  suffering  to  be  or  re- 
main erected  any  building  upon  the 
said  lands  exceeding  the  specified 
height,  and  for  sin  order  to  remove 
the  bandstand,  and  for  damages.  It 
was  held  that  the  operation  of  the 
covenant  extended  only  to  buildings 
f  dr  the  erection  of  which  the  landlords 
were  entitled  to  let  the  land ;  and  there 
being  no  evidence  of  any  arrangement 
between  the  landlords  and  the  second 
tenant,  there  was  no  proof  of  a  breach 
of  covenant  by  the  landlords.  It  was 
held,  however,  that  the  landlords  could 
not  have  authorized  the  erection  of 
the  bandstand,  and  intimated,  at  least, 
that  any  such  authorization  on  their 
part  would  have  rendered  them  liable 
under  the  covenant.  This  case  also 
asserts  the  rule  of  the  English  deci- 
sions to  be  that  although  a  lessor  may 
have  covenanted  that  he  will  not  let 
other  lands  for  a  particular  purpose, 
he  may,  unless  it  be  otherwise  ex- 
pressed in  the  covenant,  himself  use 
the  lands  for  that  purpose,  and  that  if 
he  lets  such  other  lands,  and  takes  a 
covenant  from  the  tenant  that  he  will 
not  use  them  for  the  forbidden  pur- 
pose, still,  if  the  tenant  commits  a 
breach  of  such  covenant,  the  landlord 


is  not  bound  to  take  proceedings  to  en- 
force it. 

A  lessor  cannot  be  held  liable  under 
a  covenant  restraining  him  and  his 
assigns  from  building  on  lands  front- 
ing the  demised  premises,  where  such 
lands  are  built  on  by  a  railroad  com- 
pany which  has  taken  them  under  a 
compulsory  power  given  by  statute. 
Baily  v.  De  Crespigny  (1869)  L.  R. 
4  Q.  B.  180,  38  L.  J.  Q.  B.  N.  S.  98,  19 
L.  T.  N.  S.  681,  17  Week.  Rep,  494,  15 
Eng.  Rul.  Gas.  799. 

In  Radcliffe  v.  Portland  (1862)  3 
Giff.  702,  66  Eng.  Reprint,  591,  3  Jur. 
N.  S.  1007,  7  L.  T.  N.  S.  126,  10  Week. 
Rep.  687,  the  lessee  of  a  house  sought 
to  restrain  the.  owner,  who  occupied 
adjoining  premises,  from  erecting  a 
translucent  screen  of  glass  upon  the 
adjoining  premises,  on  the  ground  that 
it  would  obstruct  the  plaintiff's  light 
and  air.  Although  the  screen  had 
been  erected .  before  the  trial,  there 
was  no  evidence  of  any  actual  obstruc- 
tion of  air  and  light,  but  only  opinion 
evidence  that  such  would  be  its  effect; 
and  the  court  held  that  this  was  in- 
sufficient to  sustain  an  injunction. 

In  White  v.  Harrow  (1902)  86  L.  T. 
N.  S.  4,  50  Week.  Rep.  259,  18  Times 
L.  R.  228,  where  it  appeared  that  the 
plaintiff,  who  was  the. lessee  of  cer- 
tain premises  fori.a  long  term,  had 
given  a  sublease  thereof  to  the  de- 
fendant,' containing  a  covenant  for 
quiet  enjojrment,  together  with  a  cove- 
nant on  the  part  of  the  sublessee  that 
he  would  not  "interfere  with  the  quiet 
enjoyment  of  any  adjoining  or  neigh- 
boring premises,"  nor  "object  to  any 
works  to  adjoining  premises  that  may 
be  sanctioned  by  or  on  behalf  of  the 
lessor  or  the  superior  landlord  and 
landlords,"  and  that  a  company  of 
which  the  plaintiff  was  a  director  had 
acquired  an  interest  in  property  ad- 
joining the  demised  premises,  and 
forming  a  part  of  the  same  estate,  and 
were  proposing  to  erect  thereon  cer- 
tain buildings  which  the  defendant 
claimed  would  obstruct  the  access  of 
light  hitherto  enjoyed  by  his  premises, 
it  was  held  that  the  sublessee's  cove- 
nant would  not  prevent  him  from  ob- 
jecting to  the  construction  of  the 
building,  since  the  words  "adjoining 
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premises*'  extended  only  to  buildings 
which  came  into  physical  contact  with 
the  demised  building,  and  did  not  in- 
clade  other  buildings  which  were  situ- 
ated near  enough  to  affect  materially 
the  demised  premises  by  obstructing 
easements. 

IF.  Changes    affecting    the    aooesaibUity 
of  the  leased  premises. 

A  temporary  or  partial  obstruction, 
by  operations  on  other  property  of  the 
landlord,  of  the  means  of  access  to  the 
leased  premises,  is  generally  held  not 
to  amount  to  a  constructive  eviction, 
although  it  may  entitle  the  tenant  to 
relief  by  way  of  injunction  or  dam- 
ages. Meeker  v.  Spalsbury  (1901)  66 
N.  J.  L.  60,  48  Atl.  1026 ;  Gallup  v. 
Albany  R.  Co.  (1875)  66  N.  Y.  1 ;  Man- 
chester, S.  &  L«  R.  Co.  V.  Anderson 
[1898]  2  Ch.  (Eng.)  394. 

Thus,  in  Manchester,  S.  &  L.  R.  Co. 
V.  Anderson  (Eng.)  supra,  it  Ib  said 
by  Lindley,  M.  R.:  "I  take  it  that  a 
mere  temporary  inconvenience  caused 
by  a  lessor,  not  in  depriving  his  ten- 
ant of  a  right  of  way,  but  in  rendering 
his  access  less  convenient  than  it  was, 
is  not  a  breach  of  covenant  for  quiet 
eojoyment.  A  temporary  inconveni- 
ence which  does  not  interfere  with 
the  estate  or  title  or  possession  is  not, 
to  my  mind«  a  breach  of  covenant.'' 

Meeker  Vi  Spalsbury  (N.  J.)  supra, 
involved,  among  other  things,  the 
question  of  whether  the  lessee  of  a 
hotel  located  on  one  street  was  con- 
structively evicted  therefrom  by  the 
action  of  other  tenants  of  the  land- 
lord in  partially  obstructing  a  pas- 
sageway from  the  leased  premises  to 
another  street,  by  which  access  was 
guaranteed  under  the  lease.  The 
court  says :  "The  temporary .  obstruc- 
tion •  .  .  could  not  constitute  an 
eviction,  even  if  the  exclusive  use  of 
the  passageway  can  be  deemed  a  part 
of  the  demised  premises.  The  rem- 
edy, if  any,  of  the  tenant  for  such  ob- 
struction as  was  authorized  by  the 
landlord,  was  not  to  cease  paying  rent, 
but  to  seek  damages  for  a  breach  of 
the  landlord's  implied  covenant  for 
quiet  enjoyment." 

In  Gallup  v.  Albany  R.  Co.  (1875) 
65  N.  Y.  1,  supra,  it  is  held  that  the 


fact  that  a  tenant's  access  to  demised 
premises  adjoining  a  street  is  ren- 
dered inconvenient  by  a  change  of 
grade  of  the  street,  made  by  the  land- 
lord in  pursuance  of  an  order  of  the 
city  authorities,  constitutes  neither  a 
defense  nor  a  counterclaim,  in  an  ac- 
tion to  recover  rent,  unless  the  tenant 
was  protected  by  some  covenant  in  the 
lease.  It  was  alleged  that  the  work 
was  done  in  a  negligent  manner,  but 
the  court  does  not  take  this  into  con- 
sideration, holding  that,  even  if  this 
were  so,  the  remedy  did  not  lie  in  a 
refusal  to  pay  the  rent. 

The  decision  in  Beecher  v.  Duffield 
(1893)  97  Mich.  423,  56  N.  W.  777, 
against  a  tenant  claiming  ouster  be- 
cause of  the  erection  of  a  fence  by  the 
landlord,  cutting  off  access  to  the 
leased  premises  from  one  side,  was  up- 
on the  ground  of  estoppel  by  continu- 
ing in  possession  of  the  premises  with- 
out offering  to  surrender, — a  point 
which  is,  of  course,  beyond  the  scope 
of  the  annotation.  It  was  intimated 
that  the  tenant  might  recoup  his  dam- 
ages. 

In  Porbus  ▼.  Collier  (1877)  7  Ohio 
Dec.  Reprint,  831,  it  is  held  that  a 
tenant  whose  lease  gives  him  the  use 
of  a  roadway  on  another  strip  of  land 
belonging  to  the  landlord  cannot  claim 
an  eviction,  so  as  to  escape  the  pay- 
ment of  rent,  because  a  third  party,  to 
whom  the  lessor  afterward  granted 
one  end  of  the  strip,  in  excavating 
thereon,  cau£fed  a  slipping  of  the  bank, 
by  which  the  road  was  carried  away, 
and  allowed  it  to  remain  in  that  con- 
dition for  several  months.  This  hold- 
ing is  rested  upon  the  general  prin- 
ciple that  a  landowner  who  leases  a 
part  of  his  property  does  not  thereby 
render  himself  chargeable  for  what- 
ever one  to  whom  he  subsequently 
grants  another  part  of  his  property 
may  do  in  invading  the  rights  of  his 
tenant. 

The  owner  of  a  tract  of  land  which 
he  has  surveyed  and  laid  out  into 
streets,  blocks,  and  building  lots  may 
close  up  one  of  such  streets  with  a 
fence,  notwithstanding  the  fact  that 
he  has  leased  lots  abutting  thereon, 
where  it  appears  that  the  corporation 
has  conclusively  rejected  his  plan,  and 
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laid  out  the  tract  in  a  different  man- 
ner, and  that  the  tenants  have  been 
provided  with  a  reasonable  and  con- 
venient way  from  the  leased  premises 
to  an  established  public  highway  or 
street.  Underwood  v.  Stuyvesant 
(1821)  19  Johns.  (N.  Y.)  181,  10  Am. 
Dec.  215. 

In  Edmison  v.  Lowry  (1892)  3  S.  D. 
77,  17  L.R.A.  275,  44  Am.  St.  Rep.  774, 
52  N.  W.  583,  however,  where  it  ap-r 
peared  that  the  plaintiffs,  who  were 
the  owners  of  a  building  fronting  on  a 
street  to  the  center  of  which  they  had 
title,  had  leased  the  cellar  and  first 
story  thereof  to  the  defendant,  and, 
during  the  term,  had  erected  a  build- 
ing on  the  adjoining  lot,  and,  in  the 
process,  deposited  lumber  and  build- 
ing material  in  front  of  the  leased 
premises  and  upon  a  crosswalk  leading 
from  the  defendant's  sidewalk  to  the 
opposite  sidewalk,  thereby  depriving 
him  of  free  access  to  the  front  Qf  his 
premises,  it  was  held  that  such  ob- 
struction'constituted  an  actual  evic- 
tion from  a  portion  of  the  leased  prem- 
ises, and  suspended  the  payment  of 
rent  during  the  continuance  thereof, 
even  though  the  defendant  retained 
possession  of  the  part  of  the  premises 
from  which*  he  was  not  evicted. 

And  in  Pridgeon  v.  Excelsior  Boat 
Club  (1887)  66  Mich.  326,  33  N.  W. 
502,  which  was  an  action  for  the  use 
of  a  water  lot  extending  to  the  channel 
bank  of  the  river  and  incli^ding  ''fill 
and  singular  the  benefits,  liberties,  and 
privileges  to  the  said  premises  belong- 
ing," upon  a  showing  that  the  prem- 
ises were  leased  to  be  used  for  a  boat- 
house,  that  the  only  method  of  going 
to  and  from  the  river  was  from  the 
front  of  the  slip,  and  that  the  land- 
lord had  caused  his  propeller  to  be 
moored  at  the  docks  on  either  side  of 
the  slip  in  front  of  tenant's  premises, 
ao  as  to  completely  shut  off  ingress  and 
egress  to  the  same,  thereby  depriving 
the  tenant  of  the  only  use  for  which 
the  premises  were  rented,  it  was  held 
that  this  action  on  the  part  of  the 
landlord  constituted  an  eviction. 

See  also  Witte  v.  Quinn  (1889)  38 
Mo.  App.  681,  set  out  supra,  under  III. 

So,  also,  in  Reynolds  v.  Toronto 
(1866)   15  U.  C.  C.  P.  276,  it  is  held 


that  a  covenant  in  a  lease  by  the  city 
of  the  market  fees  of  a  wood  market 
established  in  one  of  the  public  higbr 
ways  against  interference  by  the  city 
or  anyone  by  its  license  with  the  col- 
lection of  the  fees  is  not  violated  by 
the  acts  of  one  to  whom  the  city  after- 
wards deitiised  premises  adjoining  the 
market,  in  obstructing  a  portion  of  the 
market  with  building  materials,  al- 
though such  obstruction  was  in  ac- 
cordance with  a  by-law  which  pre- 
dated the  lease  of  the  market  fees, 
recognizing,  with  certain  restrictions, 
the  right  to  deposit  building  materials 
in  the  street,  since  the  plaintiff's  right 
must  necessarily  be  subordinate  to  the 
primary  and  principal  uses  of  the 
highway. 

In  Jones  v.  Hunter  (1896)  1  N.  B. 
£q.  250,  an  application  to  dissolve  an 
injunction  res^aining  the  erection  of 
a  building  over  a  portion  of  an  alley- 
way iA  a  lot  of  land  owned  by  the  de- 
fendant upon  which  stood  a  building, 
a  part  of  which  was  under  lease  to  the 
plaintiffs,  was  denied  where  it  ap- 
peared that  one  of  the  doors  from  the 
leased  premises  opened  upon  the  alley- 
way, as  did  also  a  coal  chute,  and  that 
at  the  time  of  the  making  of  the  lease, 
and  for  many  years  prior  thereto,  this 
door  and  coal  chute  had  been  used  by 
the  occupants  of  the  leased  premises, 
and  that  the  proposed  building  would 
have  blocked  up  the  alleyway  door  and 
prevented  access  to  the  coal  chute  by 
carts. 

Relief  by  injunction  was  granted  in 
Rudd  V.  Bowles  [1911]  W.  N.  (Eng.) 
240,  132  L.  T.  Jo.  86,  which  involved 
leases  of  four  plots  of  land  and  houses 
to  one  who,  under  a  building  agree- 
ment, had  erected  the  houses  thereon ; 
in  the  plan  attached  to  each  lease  sev- 
eral plots  and  houses  were  shown  with 
a  narrow  strip  of  land  colored  brown 
running  at  the  back  of  all  the  houses' 
from  a  road  leading  at  right  angles 
out  of  the  street  on  which  the  houses 
faced,  and  apparently  intended  to 
show  a  way  to  the  back  of  the  plots, 
although  there  were  no  words  printed 
on  the  plan  that  expressed  any  inten- 
tion to  grant  a  right  of  way,  or  that 
explained  the  meaning  of  the  brown 
strip;   at  the  date  of  the  leases   the. 
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plots  had  been  fenced  at  the  back  with 
gates  or  openings  for  intended  gates, 
opening  upon  the  brown  strip,  and 
these  had  been  erected  with  the  ap- 
proval of,  or  without  any  objection 
from,  the  defendant's  architect;  there- 
was  no  express  grant  of  or  agreement 
to  grant  a  right  of  way,  and  the  brown 
strip  had  never  been  fenced  or  in  any 
way  marked  out  from  the  rest  of  the 
landlord's  land  not  included  in  the 
leased  premises;  subsequently  the 
landlord  began  building  upon  the 
bfown  strip,  and  the  plaintiff,  who  was 
a  mortgagee  of  the  tenant,  and  had 
entered  into  possession  of  the  houses, 
brought  the  action  for  a  declaration 
that  he  was  entitled  to  a  right  of  way 
over  the  strip  of  land  colored  brown, 
and  for  a  mandatory  injunction  to  re- 
strain the  defendant  from  obstructing 
his  right  of  way.  It  was  held  that 
there  was  an  implied  right  of  way 
along  the  said  strip,  and  that  the 
plaintiff  was  entitled  to  the  relief 
asked. 

For  another  case  in  which  an  in- 
jonetion  against  cUsing  or  obstructing 
a  passageway  was  granted,  see  Vi- 
niasky  v.  Lazovsky  (111.)  supra,  III. 

IB  Oliver  v.  Dickinson  (1868)  100 
MasB.  114,  which  was  an  action  against 
persons  claiming  through  the  lessor 
bgr  a  tenant  whose  lease  was  of  "the 
wooden  building  south  of  my  brick 
dwelling  house,"  in  tort  for  entering 
the  plaintiff's  close  and  removing  a 
bailding  and  obstructing  a  yard  and 
passageway,  the  court  says:  "No  title 
in  the  separate  outbuilding,  the  yard, 
or  the  passageway  passed  as  parcel  of 
the  wooden  building,^  because  they 
were  not  within  a  curtilage  or  inclo- 
sure  adjoining  it  and  distinct  from  the 
brick  house,  which  was  not  included 
in  the  lease;  nor  as  appurtenant  to  the 
premises  granted,  because  land  will 
not  pass  as  appurtenant  to  land.  .  .  . 
Bat  any  right  of  way  or  other  ease- 
ment necessary  to  the  enjoyment  of 
premises  granted  will  pass  as  appur- 
tenant, although  (as  in  this  case) 
there  is  no  express  mention  of  ease- 
ment, privileges,  or  appurtenances. 
.  .  .  The  plaintiff  .  .  .  introduced, 
evidence  •  .  «  tending  to  prove  that 
said  outbuilding,  yard,  and  passage- 
12  A.L.R.— 12. 


way  were  necessary  and  essential  to 
the  beneficial  use  of  the  premises  de- 
scribed in  the  lease/  which  was  ex- 
eluded  by  the  presiding  judge  as  in- 
competent. This  exclusion  was  clear- 
ly erroneous." 

See  also  Eldred  v.  Leahy  (Wis.)  set 
out  supra.  III. 

V.  Miscellaneous* 

In  McMillin  v.  Staples  (1878)  36 
Iowa,  532,  an  action  for  a  balance  of 
rent  and  other  items,  the'  defendant, 
by  a  cross  action,  asked  fpr  damages 
because  his  'landlord  excavated  a 
cellar  on  a  lot  adjoining  the  leased 
building,  and  thereby  caused  the  freez- 
ing of  the  contents  of  the  basement  of 
the  leased  building,  and  destroyed  its 
usefulness  to  the  tenant!  The  court 
says:  "If  the  defendant  had  been  the 
absolute  owner  of  the  leased  premises. 
— and  his  right  as  tenant  cannot  be 
greater  than  his  right  would  be  if  he 
was  such  owner, — the  plaintiff  would 
have  had  the  undoubted  right  to  ex- 
cavate the  cellar  and  erect  his  bulM- 
ing,  and  that,  too,  without  liability  for 
any  consequential  damages  to  the 
leased  premises,  necessarily  resulting 
therefrom,  such  as  obstructing  win- 
dows,— not  ancient  or  easement, — ex- 
posing to  increased  cold,  or  the  like. 
But,  if  such  damages  resulted  from 
the  negligent  manner  of  doing  the  ex- 
cavation or  building,  which  ordinary 
care  would  haye  avoided,  then  the  lia- 
bility would  arise." 

In  Smith  v.  Faxon  (1892)  156  Mass. 
589,  31  N.  E.  687,  an  action  by  a  sub- 
tenant against  the  owner  of  the  leased 
premises  for  injury  to  the  former's 
property  by  water  which  entered  hij» 
cellar  from  the  cellar  on  an  adjoining 
lot,  where  the  defendant  was  erecting 
a  building,  it  appeared  that  the  drain 
pipe  in  the  adjoining  cellar  had  been 
connected  with  a  public  sewer,  with- 
out anything  in  it  to  prevent  the  flow 
of  water  back  from  the  sewer,  and 
that,  in  the  course  of  the  construction 
of  the  new  building,  the  walls  of  both 
buildings  and  the  earth  between  them 
had  been  negligently  left  in  a  danger- 
ous and  improper  condition.  It  was 
held  that  the  defendant  was  not  ex- 
onerated  from   liability   either   by  a 
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clause  in  the  lease.to  the  original  ten- 
ant, providing  that  he  should  not  be 
liable  for  injury  by  "fire,  water,  or 
otherwise,"  nor  by  the  fact  that  an 
extraordinary  storm  contributed  to  the 
plaintiff's  injury.  The  relationship 
between  the  parties  does  not  seem  to 
have  entered  into  this  decision,  how- 
ever, as  the  court  says :  'In  the  case 
at  bar  the  action  is  not  brought 
against  the  defendant  as  the  owner  of 
the  building,  but  for  a  tort  committed 
by  him  as  the  owner  of  an  adjoining 
lot  of  land." 

The  premises  involved  in  Roth  v. 
Adams  (1904)  185  Mass.  841,  70  N.  E. 
445,  included  a  brick  building  with  a 
wooden  ell  attached  thereto,  and  an 
old  wooden  building  in  the  rear  of  and 
connected  with  the  ell.  Eviction  was 
claimed  because  the  wooden  building 
and  ell  were  permitted  to  fall  into 
such  a  state  of  disrepair  as  to  be  con- 
demned as  dangerous  and  unfit  for 
habitation.  The  parties  disagreed  as 
to  .whether  the  wooden  building  and 
ell  were  included  in  the  leased  prem- 
ises, and  the  court  says:  "If,  upon 
conflicting  testimony,  the  jury  could 
have  found  that  the  wooden  building 
and  ell  remained  in  the  possession  of 
the  lessor,  although  she  permitted 
them  to  fall  into  a  state  of  decay,  to 
the  personal  annoyance  of  the  lessee, 
this  does  not  necessarily  prove  such 
an  interference  with  the  occupancy  of 
the  demised  premises  as  to  amount  to 
either  an  eviction  or  a  breach  of  the 
covenant  far  quiet  enjoyment;  at  least, 
where  the  tenant  still  continues  in 
possession  and  use  of  them." 

In  Kuschinsky  v.  Flanigan  (1912) 
170  Mich.  245,  41  L.R.A.(N.S.)  430, 
136  N.  W.  362,  Ann.  Cas.  1914A,  1228, 
it  is  held  that  a  tenant  of  a  dwelling 
house  described  merely  by  its  street 
number  was  evicted,  so  as  to  be  re- 
lieved from  the  payment  of  rent,  by 
the  action  of  the  landlord,  who  owned 
the  adjoining  premises  also,  in  re- 
modeling a  barn  standing  across  the 
rear  of  both  lots  into  a  living  apart- 
ment, and,  in  the  process,  filling  the 
back  yard  of  the  leased  house  with 
building  material  and  rubbish,  and 
permitting  the  public  to  pass  over  it 
to  gain  access  to  such  apartment. 


In  Basserman  v.  Trinity  Church  Soc. 
(1872)  39  Coniu  137,  the  lease  granted 
the  privilege  of  using  a  well  and  an 
outbuilding  oh  another  lot  ''so  long  as 
they  remain."  It  was  held  that  the 
landlord  had  a  right  to  remove  them 
at  pleasure,  they  not  being  indispen- 
sable, though,  according  to  the  aver- 
ment of  the  bill,  a  demurrer  to  which 
was  sustained,  they  were  "necessary 
to  the  convenient  use  of  his  said  letten 
lot  of  land." 

It  is  held  in  Thropp  v.  Field  (1876) 
26  N.  J.  Eq.  82,  that  a  lessor  who  ft 
bound  by  the  lease  to  furnish  the  nec- 
essary power  for  the  lessee's  machin- 
ery in  the  leased  premises  has  no  right 
to  deprive  the  lessee  of  a  blast  which 
is  necessary  for  the  tenant's  forges, 
and  was  actually  supplied  from  ma- 
chinery on  the  lessor's  premises  when 
the  lease  was  made,  and  had  been  so 
supplied  for  several  years  previously, 
whether  it  ii  or  is  not  to  be  considered 
a  part  of  the  power  provided  for  in 
the  lease. 

In  Sanderson  v.  Berwick-upon- 
Tweed  (1884)  L.  R.  IS  Q.  B.  Div. 
(Eng.)  547,  53  L.  J.  Q.  B.  N.  S.  559, 
51  L.  T.  N.  S.  .495,  33  Week.  Rep.  67, 
49  J.  P.  6,  it  is  held  that  where  the 
owner  of  a  number  of  farms  enbraced 
within  a  system  of  drainage  by  un- 
derground drains  lets  one  of  them  with 
a  covenant  for  quiet  enjoyment  against 
the  acts  of  the  lessor  or  any  person 
lawfully  claiming  through  or  under 
him,  he  is  liable  to  the  tenant  upon 
such  covenant  for  damages  done  to  the 
leased  premises  by  the  escape  of  water 
from  the  drainage  system,  while  it 
was  being  used  in  a  proper  manner  by 
the  tenant  of  an  upper  farm,  the  water 
escaping  because  of  a  defect  in  the 
system;  but  that  he  is  not  liable  for 
damages  caused  by  an  overflow  at  a 
point  where  the  drainage  syatem  was 
properly  constructed,  due  to  an  ex- 
cessive user  of  the  system  by  an  up- 
per tenant. 

In  Erskine  v.  Adeane  (1873)  L.  R. 
8  Ch.  (Eng.)  756,  42  L.  J.  Ch.  N.  S. 
835,  29  L.  T.  N.  S.  234,  21  Week.  Rep. 
802,  it  is  held  that  there  is  no  covenant 
on  the  part  of  a  lessor  to  keep  up  the 
fences  of  plantations  retained  in  his 
own  hands,  adjoining  the  lands  de- 
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mised,  so  aa  to  keep  out  the  tenant's 
cftttlc 

Ackerman  v.  Ellis  (1911)  81  N.  J.  L. 
1,  79  Atl.  888,  was  an  action  between 
the  occupants  of  adjoining  premises 
in  which  one  sought  to  recover  from 
the  other  for  damages  alleged  to  have 
resulted  from  such  other's  act  in 
planting,  and  maintaining  a  row  of 
spruce  trees  near  the  boundary  be- 
tween them.  The  question  of  liability 
as  between  landlord  and  tenant  was 
not  involved,  but  the  court,  in  over- 
ruling  a  demurrer  based  on  the  fail- 
ure of  the  complaint  to  shc^v  the  plain- 
tiff's ownership  of  the  premises  which 
he  occupied,  says :  "A  nuisance,  like 
a  trespass  upon  land,  is  an  injury  to 
the  possession,  and  creates  a  right  of 
action  in  favor  of  the  occupant.  So 
distinctly  is  this  the  fact  that  the 
owner  of  land  which  is  in  the  posses- 


sion of  his  tenant  is  liable' to  that  ten- 
ant for  a  nuisance  created  by  him 
upon  adjacent  land  which  affects  in- 
juriously the  tenant's  leasehold  inter> 
est." 

In  Cheater  v.  Cater  (1917)  84  Times 
L.  R.  (Eng.)  123, 62  Sol.  Jo.  141,  [1917] 
W.  N.  365,  a  tenant  sought  to  recover 
from  his  landlord  for  the  loss  of  a 
horse  which  was  poisoned  by  the  foli- 
age of  a  yew  tree  standing  on  other 
land  of  the  landlord,  but  overhanging 
the  leased  premises.  Recovery  was  de- 
nied, but  there  is  an  intimation, 
though  not  a  direct  holding,  that  a  re- 
covery might  have  been  allowed  if 
there  had  been  proof  of  a  change  in 
the  condition  of  the  yew  tree  as  to 
accessibility  to  stock  between  the  time 
when  the  lease  was  made  and  the  time 
when  the  horse  wae  poisoned* 

M.  A.  L. 


A.  EIKLAND  et  al.,  Plffs.  in  Err., 

V. 

W.  W.  CASEY  et  al. 

United  States  Circuit  Court  of  Appeals,  Ninth  Circuit  —  Jtily  6,  1920, 

(—  C.  C.  A.  — ,  2S66  Fed.  821.) 

> 

Water  —  changinsr  coarse  of  stream  —  duty  to  anticipate  freshets. 

One  changing  the  course  of  a  stream  is  bound  to  anticipate  the  recur- 
rence of  freshets  which  have  previously  occurred  within  the  memory 
of  men  then  living,  and  is  liable  for  injury  to  property  caused  by  failure 
of  the  new  channel  to  carry  the  water  of  such  a  freshet* 

[See  note  on  this  question  beginning  on  page  187.] 

(Wolverton,  Dist.  J.,  dissents.) 


Eeror  to  the  District  Court  of  the  United  States  for  the  First  Division 
of  the  District  of  Alaska  (Jennings,  J.)  to  review  a  judgment  in  favor 
(A  defendants  in  an  action  brought  to  recover  damages  for  the  destruction 
of  plaintiffs'  property  by  flood  waters  for  which  defendants  were  alleged 
to  be  responsible.    Reversed. 


Statement  by  Gilbert,  Circuit 
Judge: 

Action  to  recover  damages  for 
causing  destruction  of  plaintiff's 
property  by  flood  waters.  The  de- 
fendants Casey  and  others,  owners 
of  land  bordering  upon  Gastineau 
channel  at  the  mouth  of  Gold  creek, 


in  1913,  sold  to  the  plaintiffs  a  lot. 
Gold  creek  flows  from  the  mountain 
range  east  of  Juneau,  in  part  through 
a  canyon,  out  of  which  it  flows  near 
the  boundary  of  the  Casey-Shattuck 
land,  and  thence  across  such  land 
into  Gastineau  channel.  Plaintiffs' 
lot  was  on  the  south  side  of  the 
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stream,  and  from  the  point  where 
the  stream  emerges  from  the  canyon 
to  a  point  some  distance  below  plain- 
tiffs' lot  the  creek  was  confined  by 
high  banks,  but  a  short  distance  be- 
low plaintiffs'  lot  the  creek  at  times 
overflowed  the  banks,  and  spread 
over  parts  of  the  Casey-Shattuck 
lands,  and  allowed  a  free  outlet  of 
the  waters  to  the  channel. 

After  the  plaintiffs  had  built  a 
house  and  improved  their  property, 
defendants  built  a  dam  or  bulkhead 
across  the  creek  at  a  point  approxi- 
mately opposite  the  plaintiffs'  lot, 
and  from  the  dam,  and  from  a  point 
opposite  and  across  the  stream,  con- 
structed bulkheads  of  logs  and  stone 
to  Gastineau  channel  at  a  point  to 
the  southeast,  thus  changing  the 
course  of  the  stream  and  deflecting  it 
to  the  southeast  in  a,  curve  around 
the  west  and  south  sides  of  plain- 
tiffs' lots.  It  was  alleged  that  the 
new  channel  thus  constructed  was 
sufficient  to  carry  the  water  away  at 
ordinary  stages  of  the  stream,  but 
was  wholly  insufllcient  at  times  of 
flood,  such  as  ordinarily  occurred  at 
times  of  heavy  rains,  so  ihat  the 
stream  as  damn^ed  and  changed  in 
its  course  became  a  danger  to  plain- 
tiffs' property  of  which  defendants 
were  fully  advised.  It  was  also 
averred  that  on  September  26, 1918, 
there  occurred  one  of  the  usual  peri- 
odical heavy  rains  to  which  the 
vicinity  was  subject,  and  which 
caused  the  water  of  Gold  creek  to 
rise  and  pour  out  of  the  canyon  onto 
the  Casey-Shattuck  lands,  and  that 
the  waters,  unable  to  flow  across  the 
flat  in  their  usual  and  natural  course 
because  of  the  dam,  and  being  de- 
flected thereby,  and  the  new  channel 
being  insufficient  to  confine  and 
carry  off  the  water,  the  flood  water 
was  deflected,  and  impinged  against 
plaintiffs'  property,  and  washed  it 
away,  and  washed  the  earth  and  soil 
upon  the  lot  itself,  so  that  a  new  and 
deep  channel  thereafter  occupied  the 
space  formely  occupied  by  the  lot 
and  house;  that  the  damage  and 
destruction  were  caused  solely  by 
the  construction  of  the  dam  and 
bulkheads. 


The  answer  affirmatively  pleaded 
that  the  flood  and  rains  of  Septem- 
ber 26th  were  unprecedented  and  ex- 
traordinary, and  such  as  could  not 
have  been  foreseen  by  the  defend- 
ants or  anyone  else,  and  that  the 
damage  was  due  solely  to  an  act  of 
God.  Issue  was  taken  with  these 
affirmative  allegations.  The  case 
was  tried  to  a  jury,  and  verdict  ren- 
dered for  defendants. 

The  evidence  showed  that  the  de- 
fendants constructed  bulkheads 
across  Gold  creek,  and  thus  dammed 
the  same  and  diverted  it  from  its 
natural  bed,  and  forced  it  into  an  ar- 
tificial channel,  that  the  original 
natural  channel  before  diversion  had 
a  relative  capacity  larger  than  that 
of  the  artificial  channel,  and  that  the 
original  channel  on  a  cross-section 
measurement  had  an  area  of  230 
square  feet,  while  the  new  channel 
on  a  cross-section  measurement  had 
but  160  square  feet. 

Argued  before  Gilbert  and  Hunt 
Circuit  Judges,  and  Wolverton,  Dis- 
trict Judge. 

Mr.  J.  H.  Cobb  for  plaintiffs  in  er- 
ror. 

Mr.  John  Rastgard,  amicus  cnrise: 

When  defendants  undertook  to  con- 
struct a  new  channel,  it  was  incumbent 
upon  them  to  construct  one  just  as 
safe  as  the  old  channel,  happen  what 
wilL 

Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T. 
N.  S.  220,  1  Eng.  Rul.  Cas.  236,  6  Mor. 
Min.  Rep.  129 ;  Greenock  v.  Caledonian 
R.  Co.  [1917]  A.  C.  566,  86  L.  J.  P.  C. 
N.  S.  185,  117  L.  T.  N.  S.  483,  81  J.  P. 
269,  33  Times  L.  R.  531,  62  Sol.  Jo.  8» 
54  Scot.  L.  R.  600,  15  L.  G.  R.  749, 
Ann.  Cas.*  1918A,  1103;  Atty.  Gen.  v. 
Cory  Bros.  &  Co.  (1919)  83  J.  P.  221, 
88  L.  J.  Ch.  N.  S.  410,  36  Times  L.  R. 
570,  17  L.  G.  R.  527,  147  L.  T.  Jo.  128. 

Messrs.  H.  L.  Faulkner,  Myrick  & 
Deering,  and  James  Walter  Scott,  for 
defendants  in  error: 

The  English  authorities  cited  by 
counsel  are  not  the  law  in  the  United 
States.  The  difference  between  the 
English  rule  and  the  American  is 
stated  in  Losee  v.  Buchanan,  51  N.  Y. 
476,  10  Am.  Rep.  623,  and  in  Farnham, 
Waters,  §§  577,  982,  990. 

There  is  no  liability  for  damage 
caused     by     an     extraordinary     flood 
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where  no  negligence  is  shown  on  de- 
fendants' part. 

Alabama   Consol.  Coal   &   I.   Co.   v. 
Turner,  145  Ala.  639,  117  Am.  St  Rep. 
61,  39  So.  603;  Collins  v.  Louisyille  & 
N.  R.  Co.   176  Ala.  174,  57  So,  833; 
Slofis-Shefiield  Steel  &  I.  Co.  v.  Wilson, 
183  Ala.  411,  62  So.  802;  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Cook,  57  Ark.  387, 
■  21  S.  W.  1066;  Hoffman  v.  Tuolumne 
County  Water  Co.  10  Cal.  413 ;  Wolf  v. 
St.  Louis   Independent  Water  Co.   10 
CaL  541,  10  Mor.  Min.  Rep.  636 ;  Todd 
V.  Cochcll,   17  CaL  98,   10  Mor.  Min. 
Rep.  655;  Everett  v.  Hydraulic  Flume 
Tunnel  Co.  23  Cal.  225,  4  Mor.  Min. 
Rep.  589 ;  Campbell  v.  Bear  River  &  A. 
Water  &  Min.  Co.  35  Cal.  683,  10  Mor. 
Min.  Rep.  656;  Diamond  Match  Co.  v. 
New  Haven,  55  Conn.  510,  3  Am.  St. 
Rep.  70,   13   Atl.   409;   Bridgeport  v. 
Bridgeport  Hydraulic  Co.  81  Conn.  87, 
70  Atl.  650 ;  Georgia  R.  &  Bkg.  Co.  v. 
Bohler,  98  Ga.  184,  26  S.  £.  739 ;  Louis- 
ville &  N.  R.  Co.  v.  Ramsay,  134  Ga. 
107,  67  S.  E.  652;  Axtell  v.  Northern 
P.  R.  Co.  9  Idaho,  392,  74  Pac.  1075; 
Ohio  &  M.  R.  Co.  V.  Thillman,  143  111. 
127,  36  Am.  St  Rep.  359,  32  N.  £.  529, 
affirming  43  111.  App.  78;  Illinois  C.  R. 
Co.  V.  Bethel,  11  111.  App.  17;  Madison 
V.  Ross,  3  Ind.  236,  54  Am.  Dec.  481 ; 
Vandalia  R.  Co.  v.  Yeager,  60  Ind.  App. 
118,  110  N.  B.  230;  Kansas  City,  P.  & 
G.  R.  Co.  v.  Williams,  S  Ind.  Terr.  852, 
58  S.  W.  570;  Vyse  v.  Chicago,  B.  &  Q. 
R.  Ga  126  Iowa,  90,  101  N.  W.  736; 
De  Lashmutt  v.  Chicago,  B.  &  Q.  R.  Co. 
148  Iowa,  556,  126  N.  W.  359;  Estes 
7.  Chicago,  B.  &  Q.  R.  Co.  159  Iowa, 
666,  141  N.  W.  49;  Wm.  Tackaberry 
Co.  V.   Simmons   Warehouse   Co.   170 
Iowa,  203,  152  N.  W.  779;  Blunck  v. 
Chicago  &  N.  W.  R.  Co.  —  Iowa,  — 
115  N.  W.  1013;  Thompson  v.  Illinois 
C.  R.  Co.  177  Iowa,  328,  158  N.  W. 
676;  Union   Trust  Co.  v.   Cuppy,   26 
Kan.  754;  Greiner  v.  Alfred  Struck  Co. 
161  Ky.  793,  171  S.  W.  405;  Louisville 
4  N.  R.  Co.  V.  Conn,  166  Ky.  327,  179 
S.  W.  195;  Chesapeake  &  O.  R.  Co.  v. 
Adkins,  167  Ky.  329,  180  S.  W.  517; 
Wallingford  v.  Marysville  &  B.  S.  R. 
Co.  82  Ky.  L.  Rep.  1049, 107  S.  W.  781 ; 
Southern  R.  Co.  v.  A.  M.  E.  Church, 
_  Ky.  — ,  121  S.  W.  972 ;  Chicago,  St 
L  ft  N.  O.  R.  Co.  V.  Hoover,  147  Ky. 
37, 143  S.  W.  770;  Paknyra  v.  Waverly 
Woolen  Co.  99  Me.  134,  58  Atl.  674; 
Lawler  v.   Baring   Boom   Co.   56   Me. 
443;  China  v.  Southwick,  12  Me.  238; 
Piedmont  &  C.  R.  Co.  v.  McKenzie,  75 
Md.  458,  24  Atl.  157;  Smith  v.  Aga- 
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wam  Canal  Co.  2  Allen,  358;  Sprague 
V.  Worcester,  13  Gray,  193;  White  Riv- 
er Log  &  Boom.  Co.  v.  Nelson,  45  Mich. 
578,  8  N.  W.  587,  909;  Kansas  City,  M. 
&  B.  R.  Co.  V.  Smith,  72  Miss.  677,  27 
L.R.A.  762,  48  Am.  St.  Rep.  579,  .17  So. 
78;  Sherwood  v.  St.  Louis,  S.  W.  R.  Co. 
—  Mo.  App.  — ,  187  S.  W.  260;  Brink 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
17  Mo.  App.  177;  Brill  v.  Missouri,  K. 
&  T.  R.  Co.  161  Mo.  App.  472,  144  S. 
W.  174;  Coleman  v.  Kansas  City,  St. 
J:  &  C.  B.  R.  Co.  36  Mo.  App.  476; 
James  v.  Kansas  City,  P.  &  G.  R.  Co. 
69  Mo.  App.  431;  Lyon  v.  Chicago,  M. 
&  St  P.  R.  Go.  45  Mont  33,  121  Pac. 
886;  Omaha  &  R.  Valley  R.  Co.  v. 
Brown,  14  Neb.  170,  15  N..  W.  321; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Buel,  76 
Neb.  420,  107  N.  W.  590,  affirmed  in 
81  Neb.  430,  116  N.  W.  299;  Albers  v. 
Chicago,  B.  &  Q.  R.  Co.  95  Neb.  506. 
145  N.  W.  1013;  Alt  v.  Chicago,  B.  & 
Q.  R.  Co.  96  Neb.  714,  148  N.  W.  900; 
Smith  V.  Chicago,  B.  &  Q.  R.  Co.  81 
Neb.  186,  115  N.  W.  755;  Cottrell  v. 
Marshall  Infirmary,  70  Hun,  495,  24 
N.  Y.  Supp.  381 ;  Mundy  v.  New  York, 
L.  E.  &  W.  R.  Co.  75  Hun,  479,  27  N. 
Y.  Supp.  469;  Howard  v.  Buffalo,  122 
N.  Y.  Supp.  1095,  judgment  affirmed  in 
151  App.  Div.  198,  135  N.  Y.  Supp. 
303;  Gordon  v.  Ellenville  &  K.  R.  Co. 
195  N.  Y.  137,  47  L.R. A.  (N.S.)  462,  88 
N.  E.  14,  affirming  119  App.  Div.  797, 
104  N.  Y.  Supp.  702;  Baltimore  &  O. 
R.  Co.  V.  Simpson,  31  Ohio  C.  C.  349; 
Price  V.  Oregon  R.  &  Nav.  Co.  47  Or. 
350,  83  Pac  843 ;  Baltimore  &  O.  R.  Co. 
V.  Sulphur  Spring  Independent  School 
Dist  96  Pa.  65,  42  Am.  Rep.  529; 
Karchner  v.  Pennsylvania  R.  Co.  218 
Pa.  309,  67  Atl.  644;  Taylor  v.  Canton 
Twp.  80  Pa.  Super.  Ct.  305;  Beminger 
V.  Sunbury,  H.  &  W.  R.  Co.  203  Pa. 
516,  53  Atl.  361 ;  Bell  v.  McClintock,  9 
Watts,  119,  34  Am.  Dec.  507;  Wallace 
V.  Headley,  23  Pa.  106 ;  Livezey  v.  Phil- 
adelphia, 64  Pa.  106,  3  Am.  Rep.  578; 
Freeland  v.  Pennsylvania  R.  Co.  66  Pa. 
91,  5  Am.  Rep.  329;  Fick  v.  Pennsyl- 
vania R.  Co.  157  Pa.  622,  27  Atl.  783; 

^Monongahela  Nav.  Co.  v.  Coon,  6  Pa. 

*379,  47  Am.  Dec.  474;  Houston  ft  G. 
N.  R.  Co.  v.  Parker,  50  Tex.  380;  Sa- 
bine ft  E.  T.  R.  Co.  V.  Brousard,  69 
Tex.  617,  7  S.  W.  874;  San  Antonio  ft 
A.  P.  R.  Co.  V.  Kiersey,  98  Tex.  590,  86 
S.  W.  744;  Eagan  v.  Central  Vermont 
R.  Co.  81  Vt  141,  16  L.R.A.(N.S.)  928, 
130  Am.  St  Rep.  1031,  69  Atl.  732; 
Dahlgren  v.  Chicago,  M.  &  P.  S.  R.  Co. 
85  Wash.  395,  148  Pac.  567;  Cobb  v. 
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Smith,  38  Wis.  21;  Goddard  t.  Chica- 
gp,  B.  ft  Q.  R.  Go.  148  Wis.  169,  126 
N.  W.  666;  American  Locomotive  Co. 
V.  Hoffman,  105  Va.  343,  6  L.R.A. 
(N.S.)  252,  54  S.  E.  25,  8  Ann.  Cas. 
773;  Central  Trust  Co.  v.  Wabash,  St, 
L.  &  P.  R.  Co.  57  Fed.  441. 

Gilbert,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  plaintiffs  w^re  in  possession 
of  property  which  v/as  protected 
against  freshets  by  the  natural 
channel  of  a  stream  sufficient  to 
carry  all  flood  waters.  The  defend- 
ants, for  their  own  benefit,  closed 
the  channel  and  made  a  new  one, 
against  the  plaintiffs'  protest  that 
the  change  would  endanger  their 
property.  The  plaintiffs  requested 
an  instruction  to  the  jury  that  if 
they  found  that,  if  the  artificial 
channel  had  been  built  of  a  capacity 
equal  to  the  natural  channel,  the 
plaintiff's  property  would  not  have 
been  damaged  by  the  flood,  then  the 
defendants  were  liable.  Such  an 
instruction  would  have  been  justi- 
fied under  the  doctrine  of  the 
leading  case  of  Rylands  v.  Fletcher, 
L.  R.  3  H.  L.  330,  37  L.  J.  Exch. 
N.  S.  161, 19  L.  T.  N.  S.  220,  1  Eng. 
Rul.  Cas.  35,  6  Mor.  Min.  Rep. 
129,  and  other  English  cases  cited 
by  the  plaintiffs,  such  as  Greenock 
V.  Caledonian  R.  Co.  [1917]  A.  C. 
556,  Ann.  Cas.  1918 A,  1103,  in  which 
the  lord  chancellor  said:  ''It  is  the 
duty  of  anyone  who  interferes  with 
the  course  of  a  stream  to  see  that 
the  works  which  he  substitutes  for 
the  channel  provided  by  nature  are 
adequate  to  carry  off  the  water 
brought  down  even  by  an  extraor- 
dinary rainfall,  and  if  damage  re- 
sults from  the  deficiency  of  the  sub- 
stitute which  he  has  provided  for 
the  natural  channel,  he  will  be  lia- 
ble." 

In  2  Farnham  on  Waters,  pp.* 
1634, 1635,  it  is  said :  'The  channel 
in  which  a  stream  flows  is  a  compo- 
nent part  of  the  stream  itself,  and 
one  owner  cannot  change  the  flow  of 
the  water  to  another  channel  to  the 
injury  of  a  lower  proprietor  without 
being  liable  for  the  injury.  »  .  . 
One  who  undertakes  to  change  the 


channel  of  a  stream  must  see  that 
the  capacity  of  the  new  channel  is 
in  all  respects  equal  to  the  old  one, 
and  he  will  be  liable  for  injuries 
caused  by  the  overflow  of  the  stream 
in  case  it  is  not  so ;  and  the  fact  that 
the  size  is  greater  than  that  of  the 
old  channel  will  not  relieve  him  from 
liability  if  it  is  constructed  in  such 
a  manner  as  to  be  more  likely  to 
overflow"— citing  Fletcher  t.  Smith, 
L.  R.  2  App.  Cas.  781,  47  L.  J.  Exch. 
N.  S.  4,  87  L.  T.  N.  S.  367,  26  Week. 
Rep.  83,  5  Mor.  Min.  Rep.  78. 

To  the  same  text  may  be  cited  Mc- 
Lean V.  Crosson,  33  U.  C.  Q.  B.  448. 
This  inherently  just  and  equitable 
doctrine  of  the  English  courts  has 
been  accepted  in  a  few  of  the  courts 
of  the  United  States,  as  in  Shipley  v. 
Fifty  Associates,  106  Mass.  194,  8 
Am.  Rep.  318;  Wilson  v.  New  Bed- 
ford, 108  Mass.  261,  11  Am.  Rep. 
352;  Cahill  v.  Eastman,  18  Minn. 
324,  Gil.  292,  10  Am.  Rep.  184,  and 
Knapheide  v.  Eastman,  20  Minn. 
478,  Gil.  432,  and  no  reason  is  sug- 
gested why  it  should  not  be  applied 
to  the  present  case,  except  the  rea- 
son— ^if  it  be  a  reason — that  it  is 
opposed  to  the  decided  weight  of 
American  authority. 

But  if  that  reason  is  controlling, 
and  we  are  required  to  follow  the 
rule  generally  accepted  in  the 
United  States  that  one  who,  in 
changing  the  natural  channel  of  a 
stream,  exercises  reasonable  precau- 
tion against  floods  which  may  be  ex- 
pected, is  not  responsible  for  dam- 
ages thereby  occasioned,  there  still 
remains  the  fact  that  there  is  no  evi- 
dence in  the  present  case  that  the 
flood  of  September  26,  1918,  was  of 
such  a  character  that  it  should  not 
have  been  anticipated  in  the  exercise 
of  reasonable  care  and  prudence. 
The  defendant  Casey  admitted  that 
before  the  cribbing  was  put  in  on  the 
banks  of  the  creek  he  knew  that  at 
times  of  very  high  water  the  water 
would  flow  over  the  banks  at  any 
place.  The  defendants  called  three 
witnesses,  who  testified  as  to  their 
observation  of  floods  in  the  stream 
during  the  last  ten,  eleven,  and  fif- 
teen years,  and  their  testimony,  cov- 
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ering  bb  it  does  so  short  a  period  of 
time,  may  be  held  negl^ible.  The 
defendants  also  called  witnesses  who 
had  observed  the  stream  for  longer 
periods.  Coggins,  who  had  lived  in 
Juneau  twenty-three  years,  when 
asked  whether  he  had  ever  seen 
freshets  as  high  as  that  of  1918, 
answered :  "I  could  not  say  whether 
I  did  or  not."  He  testified  further 
that  he  had  seen  other  freshets  and 
could  not  say  whether  they  were  as 
high  as  that  of  1918.  "They  might 
have  been  higher  for  all  that  I 
know."  Lajrton  was  asked  whether 
within  his  memory  of  thirty  years 
he  had  seen  as  great  a  rainf  sJl,  or  as 
high  water,  as  on  September  26, 
1918.  He  answered,  "No,  I  don't 
think  so."  Behrens,  who  had  been 
thirty-two  years  at  Juneau,  said 
that  he  thought  the  flood  was  the 
highest  he  had  ever  seen,  but  he 
would  not  undertake  to  say  positiye- 
ly  that  it  was.  The  defendants  are 
bound  by  this  testimony,  which  they 
themselves  introduced.  It  is  wholly 
insufllcient  to  show  that  the  flood 

was   of    an    extent 

i^s^cmse  of  *  *^^  character  which 
•tream-a^tF  to  tho  defendants  were 
frJLhl'ff •  not  bound  to  antici- 

pate. The  plaintiffs 
excQ>ted  to  the  instructions  of  the 
court  upon  the  question  of  an  ordi- 
nary flood,  as  not  being  suflicient  un- 
der the  testimony  in  the  case.  We 
think  that  the  exception  was  well 
taken. 

"An  ordinary  flood  is  one  the 
repetition  of  which,  though  at  un- 
certain intervals,  mi^t,  by  the  ex- 
ercise of  ordinaiy  diligence  in  in- 
vestigating the  character  and  habits 
of  the  stream  in  which  it  occurs,  rea- 
sonably have  been  anticipated.  An 
extraordinary  flood  is  one  of  those 
unexpected  visitations  whose  com^ 
ings  are  not  foreshadowed  by  the 
usual  course  of  nature,  and  whose 
magnitude  and  destructiveness  could 
not  have  been  anticipated  or  pro- 
vided against  by  the  exercise .  of 
ordinary  foresight."  13  Am.  &  Eng. 
Ebc.  Law,  2d  ed.  687. 

The  flood  in  the  present  case  was 
not  an  "unexpected  visitation."    It 
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was  caused  by  no'  cloudburst  or 
other  catastrophic  phenomenon,  so 
as  to  be  classed  as  an  act  of  God.  It 
was  caused  solely  by  a  heavy  down- 
fall of  rain  at  a  time  when  heavy 
rains  were  to  be  expected.  In  Ohio 
&  M.  R.  Co.  V.  Ramey,  139  111.  9,  32 
Am.  St.  Rep.  176,  28  N.  E.  1087,  it 
was  said:  "The  principle,  clearly, 
is  that,  although  a  rainfall  may 
be  more  than  ordinary,  yet  if  it 
be  such  as  has  occasionally  occurred » 
and  it  may  be  at  irregular  inter- 
vals, it  is  to  be  foreseen  that  it 
will  occur  again,  and  it  is  the  duty 
of  those  changing  or  restraining  the 
flow  of  water  to  provide  against  the 
consequences  that  will  result  from 
it.  It  is  within  the  knowledge  of 
all  who  have  long  resided  in  this 
state  that  our  streams  are  occasional- 
ly subject,  after  intervals  which  are 
sometimes  of  shorter  and  at  other 
times  of  longer  duration,  to  great 
floods,  occasioned  by  very  heavy 
rainfalls,  and  their  heights  are 
known  by  those  who  have  felt  in- 
terested in  them.  Such  rainfalls 
were  not  usual  and  ordinary,  but 
they  were  unusual  and  beyond  ordi- 
nary,— i.  e.,  they  were  extraordi- 
nary,— and  yet  it  is  just  as  certain 
that  like  rainfalls  will  occur  in  the 
future  as  it  is  that  the  same  laws  ot 
nature  by  which  they  are  produced, 
and  the  same  conditions  to  be  af- 
fected by  those  laws,  will  continue  to 
exist  in  the  future  as  they  have  in 
the  past." 

It  was  there  held  that  a  cloud- 
burst which  had  at  irregular  and  in- 
frequent intervals  occurred  within 
the  memory  of  man  in  a  particular 
locality  was  not  to  be  classed  as  a  vis 
major.  So,  in  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Pomeroy,  67  Tex.  498, 3  S.  W.  722, 
the  court  held  that  if  extraordinary 
inundations  had  occurred  within  the 
memory  of  men  then  living,  their  re- 
currence should  be  anticipated  and 
provision  made  against  the  danger 
likely  to  result  therefrom,  should  a 
recurrence  of  the  flood  take  place. 
In  Gulf  Red  Cedar  Co.  v.  Walker, 
132  Ala.  653,  31  So.  374,  11  Am. 
Neg.  Rep.  179,  the  court  said:  "The 
term  'act  of  God,'  in  its  legal  sense. 
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applies  only  to  events  in  nature  so 
extraordinary  that  the  history  of 
climatic  variations  and  other  condi- 
tions in  the  particular  locality  af- 
fords no  reasonable  warning  of 
them." 

In  South  Side  Realty  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.  154  Mo.  App. 
364,  134  S.  W.  1034,  it  was  said 
that  "the  history  of  the  country  as 
to"  floods  should  "be  taken  into  con- 
sideration," and  where  similar  "ex- 
traordinary inundations  have  oc- 
curred within  the  memory  of  men 
then  living,  their  recurrence  should 
be  anticipated  and  provided 
against." 

In  Hartshorn  v.  Chaddock,  135  N. 
Y.  116,  17  L.R.A.  426,  31  N.  E.  997, 
the  court  said:  "Irrespective  of  any 
question  of  negligence  or  malice,  a 
riparian  owner  who  by  his  wilful  act 
diverts  the  waters  of  a  natural 
stream  from  its  accustomed  chan- 
nel, and  causes  them  to  flow  upon 
the  lands  of  his  neighbor,  is  liable 
for  the  resulting  damages."  An- 
swering the  contention  that  the  flood 
in  question  "was  so  extraordinary 
and  unusual  as  to  be  deemed  an  act 
of  God,"  the  court  said:  "It  is 
found  that,  though  the  freshet  was 
unusual  with  respect  to  the  volume 
of  water,  yet  that  similar  ones,  but 
of  less  power,  have  occurred  in  the 
past,  and  are  liable  to  occur  in  the 
future  from  heavy  rains  or  melting 
of  snow." 

In  Mundy  v.  New  York.  L.  E.  &  W. 
R.  Co.  75  Hun,  479,  27  N.  Y.  Supp. 
469,  it  appeared  that  a  flood  which 
occurred  in  1889  was  unusual  in  re- 
spect to  the  volume  of  water,  yet 
that  similar  floods,  but  of  less  pow- 
er, had  occurred  in  1833  and  1865, 
and  that  the  river  had  for  many 
years  been  subject  to  sudden  varia- 
tions and  heavy  rises.  It  was  held 
that  the  flood  of  1889  was  not  so  ex- 
traordinary as  to  relieve  the  defend- 
ant from  liability. 

The  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Wolvertoti,  District  Judge,  dis- 
senting: 

After  a  very  careful  study  of  the 
present  controversy,  I  am  not  per- 


suaded that  the  rule  which  requires 
a  person  owning  land,  and  having 
occasion  to  change  the  channel  of  a 
stream  running  through  it  for  the 
purpose  of  reclamation  or  improve- 
ment for  his  benefit,  under  all  cir- 
cumstances, in  order  to  protect  his 
neighbor  against  injury,  to  con- 
struct a  channel  of  equal  capacity 
with  the  old  or  natural  channel,  ie 
the  better  one.  The  rule  in  this 
country  would  seem  to  be  to  the  con- 
trary by  an  overwhelming  weight  of 
judicial  utterance. 

I  conceive  the  law  to  be  that  one 
desiring  to  change  the  channel  of  a 
stream,  which  he  deems  necessary  in 
order  to  reap  the  greatest  benefit  to 
himself    from    his    own    holdings, 
must,  for  the  protection  of  his  neigh- 
bor, take  care  that  the  new  channel 
is  constructed  in  such  a  way,  and  of 
such  ample  capacity,  that  it  will  not 
impede  the  usual  flow  of  the  water 
in  the  stream,  nor  the  ordinary  flood 
waters,  such  as  might  be  reason- 
ably expected  or  anticipated  by  the 
exercise  of  common  prudence  and 
foresight,    taking    into    considera- 
tion the  known  climatic  conditions, 
the  topography  of  the  country,  and 
the  experience  of  persons  long  resi- 
dent within  the  locality.    He  is  not 
required  to  anticipate  unusual  and 
extraordinary     or     unprecedented 
floods,  such  as  are  produced  by  the 
overwhelming  cataclysms  of  nature, 
although  they  may  not,  in  a  strict 
sense,  be  classified  as  vis  major  or 
the  acts  of  God.    The  trial  court's 
definition  of  an  extraordinary  fk>od 
is  apt,  namely,  that  it  "is  one  of 
those  unexpected  visitations  whose 
comings  are  not  foreshadowed  by 
the   usual   course  of   nature,   and 
whose  magnitude  and  destruct^e- 
ness  could  not  have  been  anticipated 
or  provided  against  by  the  exercise 
of  ordinary  foresight." 

Generally  speaking,  no  person  is 
bound  to  foresee  and  provide  against 
casualties  never  before  known  imd 
not  reasonably  to  be  expected^  or 
which  would  not  have  arisen  save 
under  circumstances  which  are  ex- 
ceptional. 29  Cyc.  483.  But,  com- 
ing more  nearly  to  the  question  in 
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handL  and  speaking  under  the  sub- 
ject act  of  God/'  this  expression  is 
found  in  the  same  work:  'Thus  it 
has  been  decided  that  winds  of  un-< 
usual  and  extraordinary  violence, 
extraordinary  rainstorms,  floods, 
fires,  and  frosts,  are  classed  as  acts 
of  God  within  the  rule  exempting  de- 
fendant from  liability/'  29  Cyc. 
441. 

The  rule  is  thus  epitomized  as  ap« 
plied  in  Louisville  &  N.  R.  Co.  v. 
Conn,  166  Ky.  327,  332,  179  S.  W. 
198 :  ''He  is  not  liable  for  damages 
growing  out  of  overflows  which 
were  caused  by  extraordinary  rains 
or  floods ;  i.  e.,  such  floods  or  raind  as 
are  of  such  unusual  occurrence  in 
the  vicinity  that  they  could  not  have 
been  anticipated  by  persons  of  ordi- 
nary experience  and  prudence/* 

&),  in  Lyon  v.  Chicago,  M.  &  St,  P. 
R.  Co.  45  Mont.  33,  42, 121  Pac.  888 : 
"The  rule  of  law  in  such  cases  is  that 
the  defendant  is  only  required  to 
take  precautions  against  ordinary 
storms  which  occur  in  the  vicinity; 
and  if  the  damage  would  have  oc- 
curred by  the  act  of  God,  notwith- 
standing the  obstruction,  even  if 
there  were  negligence  on  the  part 
of  the  def  endimt,  damages  cannot  be 
recovered.  ...  In  this  case,  un- 
like most  cases  in  which  the  act  of 
God  is  invoked  as  a  defense,  the  act 
of  negligence  did  not  occur  during 
the  storm,  or  after  it  was  ove^. 
Therefore  the  act  is  only  made  a 
negligent  act  by  comparison  with 
the  duty  which  defendant  owed  be- 
fore the  storm.  It  was  not  defend- 
ant's duty  to  foresee  and  prepare 
against  an  unprecedented  storm;  in 
otiier  words,  it  was  not  defendant's 
duty  to  prepare  against  'the  act  of 
God.'  Its  duty  was  only  to  prepare 
against  ordinary  storms.'* 

See  also,  Famham,  Waters,  vol. 
8,  §  990,  where  the  author  says: 
"But  in  making  improvements  upon 
his  own  property  a  landowner  is  un^ 
der  no  obligation  to  anticipate  or 
provide  against  extraordinary  floods. 
.  .  .  But  a  flood  is  an  act  of  God 
when  caused,  without  the  negligence 
of  man,  by  an  extraordinary  rain- 
storm so  great  that  it  could  not  rea- 
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sohably  have  been  anticipated,  al- 
though if  it  had  been  anticipated  the 
effect  might  have  been  prevented. 
A  storm  is  not  shown  to  have  been 
extraordinary,  so  as  to  constitute  an 
act  of  God,  by  the  fact  that  a  similar 
one  had  not  occurred  during  a  period 
of  six  years.  If  the  flood  is  extraor- 
dinary, one  whose  structures,  which 
were  carefully  constructed  with  due 
regard  to  the  rights  of  his  neigh- 
bors, aided  in  the  injury,  is  not 
liable  for  the  result." 

'Tloods  unprecedented  and  so  ex- 
traordinary as  to  have  been  beyond 
reasonable  anticipation  are  not  to  be 
provided  against."  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Herman,  74  Kan.  77, 
79,  85  Pac.  818. 

So  of  a  large  number  of  cases, 
comprising  many  states  in  the 
Union,  of  which  I  cite  only  a  few: 
Baltimore  &  O.  R.  Co.  v.  Sulphur 
Springs  Independent  School  Dist.  96 
Pa.  65,  42  Am.  Rep.  529 ;  Karchner 
V.  Pennsylvania  R.  Co.  213  Pa.  309, 
67  Atl.  644;  Goddard  v.  Chicago,  B. 
&  Q.  R.  Co.  143  Wis.  169, 126  N.  W. 
666;  White  River  Log  &  Boom.  Co. 
V.  Nelson,  45  Mich.  578,  8  N.  W.  587, 
909 ;  Palmyra  v,  \1%verly  Woolen  Co. 
99  Me.  134,  58  Atl.  674;  Dahlgren  v. 
Chicago,  M.  &  P.  S.  R.  Co.  85  Wash. 
895, 148  Pac.  567;  Smith  v.  Chicago, 
B.  &  Q.  R.  Co.  81  Neb.  186,  115  N. 
W.  755 ;  Crawford  v.  Rambo,  44  Ohio 
St.  279,  7  N.  E.  429 ;  Ohio  &  M.  R. 
Co.  V.  Thiflman,  143  Dl.  127,  86  Am. 
St.  Rep.  859,  32  N.  E.  529;  Price  v. 
Oregon  R.  Co.  47  Or.  360,  83  Pac. 
843. 

The  necessity  of  the  utilization  of 
watercourses  in  this  country  is  so 
diverse,  for  the  promotion  of  so  vast 
a  number  of  enterprises,  that  I  am 
impressed  that  an  application  of  the 
English  doctrine,  virtually  making 
the  party  seeking  to  change  or  util- 
ize a  public  stream  for  his  own  bene- 
fit, an  insurer  of  his  neighbor 
against  injury,  is  not  so  well  calcu- 
lated to  meet  the  ends  of  justice  to 
all  as  the  American  doctrine. 

As  to  the  usual  or  unusual  fea- 
tures of  the  flood,  it  must  be  conceded 
that,  if  the  conditions  pertaining 
to  whether  the  flood  was  an  ordinary 
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one,  or  an  extraordinary  or  un- 
precedented one,  were  such  that  rea- 
sonable minds  might  conscientiously 
differ,  the  question  was  for  the  jury, 
and  not  for  the  court.  Supplement- 
ing what  is  set  forth  in  the  prevail- 
ing opinion  touching  the  flood  wa- 
ters, having  a  tendency  to  show 
their  proportions,  the  witness  Sum- 
mers, who  was  in  charge  of  the  local 
office  of  the  Weather  Bureau  at  Ju- 
neau, testified  that  the  precipitation 
in  twenty-four  hours,  on  September 
25-26,  was  6.54  inches,  and  that  at 
another  period,  in  October,  1913, 
when  the  water  was  accounted  high, 
the  precipitation  was  3.50  inches, 
and  that  he  had  no  records  showing 
that  the  rainfall  exceeded  that  in 
the  meantime.  Witness  further  tes- 
tified that  the  precipitation  at  the 
Perseverance  mine,  in  the  Gold  creek 
basin  above,  spoken  of  as  the'Jualpa 
basin,  for  the  twenty-four  hours 
ending  at  4  P.  M.  on  September  26th, 
was  7.40  inches,  practically  2  inches 
more  precipitation  than  at  Juneau. 

Mr.  Sharick,  who  had  been  a  resi- 
dent of  Juneau  sinpe  1898,  and  kept 
a  record  of  the  rf^fall  from  1898  to 
1912,  testified  that  the  highest  pre- 
cipitation was  on  September  7, 1902, 
4.01  inches,  the  next  highest  on 
October.  17,  1905,  3.50  inches,  and 
the  next  highest  to  that  on  August 
26,  1905,  2.17  inches.  Mr.  Gaston- 
guay  relates  that  the  highest  pre- 
cipitation at  Perseverance  mine 
since  October,  1916,  was  on  Septem- 
ber 26,  1918,  7.04  inches.  The  next 
highest,  according  to  his  record,  was 
on  May  28  preceding,  3.4  inches. 

Mr.  Canfield,  an  engineer  of  the 
United  States  Geological  Survey, 
who  kept  a  gauging  station  in  Gold 
creek,  near  Juneau,  from  July  20, 
1916,  testified  that  the  highest  point 
of  the  water  was  the  stage  indicated 
by  6.81  feet,  with  a  corresponding 
flow  of  2,600  cubic  feet  per  second, 
on  September  26, 1918,  and  that  the 


highest  number  of  cubic  feet  prior  to 
that  date  was  1,000,  on  August  19, 
1917. 

W.  W.  Casey  testified  that  he  had 
been  a  resident  in  Juneau  since 
1898,  and  that  he  had  seen  no  such 
water  as  fell  on  September  26,  1918. 
He  further  testified  that  at  that 
time  a  flume  in  the  basin  was  car- 
ried down,  and  that  the  bridge 
across  Gold  creek  was  carried  away. 
The  bridge  was  built  in  1914,  and 
took  the  place  of  an  old  one,  which 
was  there  when  witness  came  to  Ju- 
neau in  1898,  and  remained  intact 
from  floods  during  the  entire  time. 
The  new  bridge  was  constructed 
some  4  or  5  feet  higher  than  the  old 
one,  which  was  torn  down  to  make 
place  for  it. 

The  very  action  of  the  flood  in 
question  has  a  tendency  to  show  it 
to  have  been  extraordinary  and  un- 
precedented. It  completely  washed 
away  upland  lying  21  feet  above  the 
level  of  the  channel  of  Gold  creek, 
which  was  covered  in  part  with 
stumps,  and  had  never,  so  far  as 
known,  been  so  affected  with  floods 
before. 

Considering  all  these  things,  I  am 
impressed  that  the  question  whether 
the  flood  was  an  ordinary  one,  or 
was  unusual  and  extraordinaiy  or 
unprecedented,  was  one  for  the  jury, 
and  was  properly  submitted  to  them 
for  their  judgment. 

Further  than  this,  a  careful  exam- 
ination of  the  record  does  not,  to  my 
mind,  disclose  any  reversible  error 
of  the  court. 

These  considerations  would  lead 
to  an  affirmance  of  the  judgment. 

Petition  for  rehearing  denied. 

Petition  for  a  writ  of  certiorari 
denied  by  the  Supreme  Ck>urt  of  the 
United  States,  December  20,  1920 
(U.  S.  Adv.  Ops.  1920-21,  p.  210) 
—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  Ct. 
Rep.  149. 
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ANNOTATION. 
Liability  of  <me  who  diverts  stream  into  new  channel  for  overflow. 


I.  Scope,  187. 
II.  In  general,  187. 

III.  Rule    requiring    channels    of    equal 
capacity,  188. 

/.  Scope, 

The  present  annotation  is  confined 
to  diversion  of  a  natural  stream  to  a 
new  bed  or  channel,  and  does  not  cov- 
er mere  deflection  of  a  current  in  a 
stream.  The  question  of  liability  for 
overflows  from  canals,  irrigation 
ditches,  sev^ers,  and  drains,  which 
merely  are  fed  by  a  natural  stream,  is 
also  excluded. 

I/.  In  general* 

One  cannot  be  held  liable  for  over- 
flow from  an  artiflcial  channel  into 
which  a  natural  stream  has  been  di- 
verted, simply  because  of  having  made 
such  a  change,  if  the  new  channel  af- 
fords equal  or  better  means  for  the 
carrying  off  of  flood  waters  and  brings 
no  more  water  over  another's  land 
than  would  have  flowed  thereon  in  a 
state  of  nature.  Swigert  v.  Chicago, 
B.  &  Q.  R.  Co.  (1916)  203  111.  App.  98. 
So,  in  Stone  v.  State  (1893)  138  N.  Y. 
124,  33  N.  E.  733,  where  the  state,  in 
constructing  a  canal,  caused  the  chan- 
nel of  a  river  to  be  changed,  and  con- 
structed a  guard  bank  parallel  with 
the  new  channel  to  protect  the  adjoin- 
ing lands,  it  was  held  that  it  was  not 
liable,  by  reason  of  its  failure  to  keep 
the  guard  bank  in  repair,  for  damages 
caused  during  an  extraordinary  fresh* 
et  by  the  water  breaking  through  the 
guard  bank  and  overflowing  the  ad- 
jacent lands,  the  (V^erflow  of  the  prem- 
ises in  question  being  no  greater  than 
it  would  have  been  if  the  new  channel 
had  not  been  made,  or  the  water  di- 
verted from  the  old  channel. 

On  the  other  hand,  it  is  well  settled 
that  liability  arises  where  the  over- 
flow of  a  watercourse  is  the  result  of 
a  change  from  a  natural  to  an  arti- 
ficial channel. 

United  States.  —  Eikland  v.  Casey 
^reported  herewith)  ante,  179. 


IV.  Rule  requiring  exercise  of  reasonable 

judgment  as  to  necessary  capacity, 
189. 
V.  Miscellanieous  defenses,  191. 

Alabama. — Buckalew  v.  Lusk  (1917) 
198  Ala.  519,  73  So.  917. 

Arkansas.  —  Helena  v.  Thompson 
(1874)  29  Ark.  569. 

California.  —  Sec  Haynes  v.  Indio 
Levee  Dist.  (1920)  —  Cal.  App.  — . 
189  Pac.  475. 

Idaho.— Wilson  v.  Boise  City  (1899) 
6  Idaho,  391,  55  Pac.  887,  5  Am.  Neg. 
Rep.  814;  Willson  v.  Boise  City  (1911) 
20  Idaho^  133,  36  L.R.A.(N.S.)  1158, 
117  Pac.  115,  1  N.  C.  C.  A.  203. 

IlUnois.— Atchison,  T.  &  S  F.  R.  Co. 

V.  Jones  (1903)  110  111.  App.  626.  And 
see  Drda  v.  Illinois  Terminal  R.  Co. 
(1918)  210  111.  App.  640,  and  Dettmer 
V.  Illinois  Terminal  R.  Co.  (1918)  210 
111.' App.  653. 

Indiana.— Walley  v.  Wiley  (1914) 
56  Ind.  App.  171, 104  N.  E.  318. 

Iowa.  —  Brous  v.  Wabash  R.  Co. 
(1913)  160  Iowa,  701,  142  N.  W.  416. 

Kansas. — Kansas  City  v.  Slangstrom 
(1894)  53  Kan.  431,  36  Pac.  706;  Gar- 
rett v.  Beers  (1916)  97  Kan.  255, 
L.R.A.1916F,  1289, 155  Pac.  2. 

Minnesota. — McClure  v.  Red  Wing 
(1881)  28  Minn.  186,  9  N.  W.  767. 

Missouri.  —  Barns  v.  Hannibal 
(1880)  71  Mo.  449. 

Nebraska. — Reed  v.  Chicago,  B.  & 
Q.  R.  Co.  (1910)  86  Neb.  54,  124  N.  W. 
917. 

Ohio.— McBride  v.  Akron  (1894)  12 
Ohio  C.  C.  610,  6  Ohio  C.  D.  739.- 

Pennsylvania. — Matlack  v.  Callahan 
(1904)  25  Pa.  Super.  Ct.  754. 

South  Carolina.  —  Brisbane  v. 
O'Neall  (1847)  34  S.  C.  L.  (8  Strobh.) 
348. 

England.— Fletcher  v.  Smith  (1877) 
L.  R.  2  App.  Cas.  781,  47  L.  J.  Exch. 
N.  S.  4;  37  L.  T.  N.  S.  367,  26  Week. 
Rep.  83,  5  Mor.  Min.  Rep.  78 ;  Greenock 
Corp.  V.  Caledonian  R.  Co.  [1917]  A.  C. 
556,  86  L.  J.  C.  P.  N.  S.  185,  117  L.  T. 
N.  S.  483,  81  J.  P.  269,  15  L.  G.  R.  749, 
62  Sol.  Jo.  8,  33  Times  L.  R.  531,  54 
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Scot  L.  R.  600,  Ann.  Cas.  1918A, 
llOS. 

In  2  Farnham  on  Waters,  p.  1492, 
the  author  says:  ''While  the  stream 
is  left  in  its  natural  condition  no  one 
has  a  rifi^ht  to  insist  that  it  shall  be 
kept  in  a  condition  different  from  that 
in  which  nature  left  it.  But  if,  for 
his  own  convenience,  a  person  under- 
takes to  maintain  it  in  a  new  direction, 
or  in  a  more  confined  space,  he  must 
take  due  care  that  it  shall  do  no  in- 
jury." 

And  of  course,  where  one  trespasses 
upon  the  lands  of  another  and  con- 
structs thereon  an  artificial  channel 
into  which  the  waters  of  a  natural 
stream  are  diverted,  and  the  same 
overflows,  to  the  further  injury  of  the 
lands  trespassed  upon,  the  trespasser 
is  liable  for  the  resulting  damages. 
It  was  so  held  in  Sweeny  v.  Montana  C. 
R.  Co.  (1897)  19  Mont  168,  47  Pac.  791. 

Ilk.  Ruie    requiring   channels   of   equal 

capacity. 

There  is  some  diversity  of  opinion 
as  to  the  extent  of  the  precautions 
which  must  be  taken  in  changing  the 
channel  of  a  natural  stream  in  order 
to  protect  the  one  making  the  change 
from  liability  for  overflow. 

Thus,  the  rult:  laid  down  by  the  Eng- 
lish cases  is  to  the  effect  that  one 
who  diverts  a  natural  stream  into  a 
new  and  artificial  channel  must,  to 
avoid  liability  for  injuries  caused  by 
overflow  resulting  even  from  unusual, 
extraordinary,  or  unprecedented  floods, 
if  not  such  as  would  be  classified  as 
vis  major,  construct  a  channel  of  equal 
capacity  in  all  ways  with  the  old  or 
natural  channel.  Fletcher  v.  Smith 
(1897)  L.  R.  2  App.  Cas.  (Eng.)  781, 
47  L.  J.  Exch.  N.  S.  4,  37  L.  T.  N.  S. 
367,  26  Week.  Rep.  83,  5  Mor.  Min.  Rep. 
78;  Greenock  Corp.  v.  Caledonian  R. 
Co.  [1917]  A.  C.  (Eng.)  556,  86  L.  J.  P. 
C.  N.  S.  185, 117  L.  T.  N.  S.  483,  81  J.  P. 
269,  15  L.  G.  R.  749,  62  Sol.  Jo.  8, 
33  Times  L.  R.  531,  54  Scot  L.  R.  600, 
Ann.  Cas.  1918A,  1103,  which  is  quoted 
in  the  reported  case  (Eikland  v. 
Casey,  ante,  179). 

And  some  of  the  American  cases 
seem  to  support  this  rule.  See  Eik- 
MND  V.   Casey    (reported  herewith) 


ante,  179  (see  the  prevailing  opin- 
ion) ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Jones  (1903)  110  IlL  App.  626;  Drda 
V.  Illinois  Terminal  R.  Co.  (1918)  210 
IlL  App.  640;  Dettmer  v.  Illinois  Ter- 
minal R.  Co.  (1918)  210  111.  App.  653; 
Walley  v.  Wiley  (1914)  56  Ind.  App. 
171,  104  N.  E.  318;  Brous  v.  Wabash 
•  R.  Co.  (1913)  160  Iowa,  701,  142  N.  W. 
416;  Garrett  v.  Beers  (1916)  97  Kan. 
255,  L.RJV.1916F,  1289,  155  Pac.  2; 
Barns  v.  Hannibal  (1880)  71  Mo.  449; 
Reed  v.  Chicago,  B.  &  Q.  R.  Co.  (1910) 
86  Neb.  54,  124  N.  W.  917,  and  Mat- 
lack  V.  Callahan  (1904)  25  Pa.  Super. 
Ct  454.  At  least,  in  Walley  v.  Wiley 
(1914)  56  Ind.  App.  171, 104  N.  E.  318. 
the  court  laid  down  the  rule  that  one 
who  undertakes  to  divert  the  waters 
of  a  natural  course  into  an  artificial 
one  is  bound  to  construct  and  main- 
tain the  artificial  channel  to  a  suf- 
ficient capacity  to  accommodate  the 
waters  that  would  have  been  accommo- 
dated by  the  natural  watercourse,  had 
it  been  left  undisturbed.  So,  in  Brous 
V.  Wabash  R.  Co.  (1913)  160  Iowa,  701, 
142  N.  W.  416,  it  was  held  that  a  rail- 
road company  which  turned  the  wa- 
ters of  a  natural  stream  into  an  arti- 
ficial channel  which  was  less  able  to 
carry  away  the  waters  of  the  stream 
was  liable  for  injuries  caused  by  the 
resulting  overflows.  And  in  Garrett 
V.  Beers  (1916)  97  Kan.  255,  L.R.A. 
1916F,  1289,  155  Pac.  2,  in  holding  de- 
fendant liable  for  the  overflow  of  ordi- 
nary flood  waters  from  an  artificial 
channel,  which,  but  for  a  change  of 
channel,  would  have  been  carried  off 
by  the  natural  channel  without  dam- 
age to  the  plaintiff,  the  court  said  that 
one  who  diverts  the  waters  of  a  nat- 
ural stream  into  an  artificial  channel 
must  use  due  care  to  provide  a  channel 
of  sufiicient  capaci^  to  carry  off  not 
only  the  ordinary  flow  of  water,  but 
also  such  flood  waters  as  may  reason- 
ably be  anticipated,  and  which  the  old 
channel  was  capable  of  carrying  away 
without  damage  to  adjoining  property. 
And  in  Reed  v.  Chicago,  B.  &  Q.  R.  Co. 
(1910)  86  Neb.  54,  124  N.  W.  917,  it 
was  held  that  a  railroad  company 
which,  by  building  its  road  on  a  solid 
embankment,  diverts  from  its  natural 
bed  a  stream  which  crossed  and  re- 
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crossed  the  company'a  ri^rht  of  way, 
and  conducts  the  water  in  a  ditch 
along  the  side  of  the  right  of  way 
from  the  point  of  the  crossing  to  the 
point  of  the  recrossing  of  the  right 
of  way  hy  the  natural   bed  of  the 
•  stream,  is  liable,  in  case  it  makes  the 
artificial  channel  too  small  and  negli- 
gently constructs    the    embankment, 
for  damages  from  an  overflow  of  the 
water   from    the    artificial    channel 
through  and  over  the  embankment,  al- 
though occasioned  by  an  excessive  fall 
of  rain,  causing  an  unusual  flow,  if 
the  consequences  are   only  such  as 
might  reasonably  have  been  expected 
from  what  had  occurred  previously  in 
that  locality.    Again,  in  Barns  v.  Han- 
nibal (1880)  71  Mo.  449,  where  a  city 
tamed  a  natural  stream  into  a  new 
channel  which  was  not  equal  in  ca- 
pacity to  the  old  channel,  whereby 
plaintiflTs  lot  was  overflowed  and  dam- 
aged, the  city  was  held  liable.    And 
in  Atctiison,  T.  ft  S.  F.  R.  Go.  v.  Jones 
(1903)  110  IlL  App.  626,  where  a  rail- 
road  company,    in    constructing    its 
track,  closed  the  channel  of  a  natural 
watercourse  and  diverted  the  water 
into  an  artificial  channel  which  was 
insufficient  to  carry  it,  the  company 
was  held  liable  for  damages  caused 
by  the  overflowing  from  the  artificial 
channel  of  waters  such  as  naturally 
and  usually  flowed  in  the  stream,  the 
court  saying :    "Where  a  railroad  com- 
pany for  its  own  convenience  elects 
to  close  a  natural  watercourse  and 
provide  an  artificial  channel,  it  is  its 
duty  to  make  such  channel  of  suf- 
^cient  capacity  to  properly  carry  the 
waters  then  carried  by  such  natural 
channel,  and  also  all  waters  that  may 
thereafter    lawfully   come   to    or   be 
turned  in  to  flow  through  such  natural 
ehannel.**    And  in  Hatlack  v.  Callahan 
fI904)  25  Pa.  Super.  Ct  454,  where  a 
lower  owner  closed  a  natural  water- 
coarse  and  substituted  therefor  a  cov- 
ered artificial  drain,  which  was  in- 
adequate to   carry  off  waters  in  as 
great  qnantities  as  the  natural  chan- 
nel, and  following  heavy  rains  water 
hacked  up   and  overflowed  upon  an 
npper  ripafTafi  owner,  it  was  held  that 
the  lower  owner  was  bound  to  receive 
the  water  as  it  naturally  flowed  from 


the  upper  lands,  and  to  permit  it  to' 
pass  without  artiflcial  obstruction, 
and  that,  for  interference  with  such 
easement  by  the  construction  of  an 
inadequate  artificial  channel,  the  low- 
er owner  must  answer  in  damages. 

But  the  fact  that  the  size  of  tha 
artificial  channel  is  greater  than  that 
of  the  old  channel  will  not  relieve 
from  liability  for  damages  caused  by 
an  overflow,  if  the  new  channel  is  con- 
structed in  such  a  manner  as  to  be 
more  liable  to  overflow,  and  the  over- 
flow is  the  result  of  such  method 
of  construction.  Fletcher  v.  Smith 
(1877)  L.  R.  2  App.  Cas.  (Eng.)  781, 
47  L.  J.  Exch.  N.  S.  4,  37  L.  T.  N.  S. 
867,  26  Week.  Rep.  88,  5  Mor.  Min. 
Rep.  78. 

And  in  Brisbane  v.  O'Neall  (1847) 
84  &  C.  L.  (3  Strobh.)  848,  where  an 
artificial  channel  was  substituted  for 
a  natural  drain,  but  was  allowed  so  to 
fill  up  that  the  plaintiff's  lands  were 
ove^owed,  it  was  held  that  plaintiff 
could  recover  the  resulting  damages 
even  though  the  artificial  drain,  when 
first  constructed,  would  have  carried 
off  the  waters  in  as  expeditious  a  main- 
ner  as  they  conld  have  passed  through 
the  natural  channel. 

And  under  this  rule  liability  for 
overflowing  flood  waters  cannot  be  ex- 
cused upon  the  ground  that  a  flood 
was  an  "act  of  God,''  where  it  was 
caused  by  a  heavy  protracted  rain 
which  was  n\>  greater  than  had  fallen 
'*many  a  time  before"  within  the  dura- 
tion of  man's  experience.  Garrett  v. 
Beers  (1916)  97  Kan.  255,  L.R.A. 
1916F,  1289,  155  Pac.  2.  And  6ee  the 
reported  case  (EikLand  v.  Casey, 
ante,  179). 

* 

IV»  Bule  requiring  exercise  of  reason^ 
able  iud0men$  as  to  ttscesaary  capac 

Some  courts  have  laid  down  a  more 
liberal  rule  than  that  established  in 
England,  by  eliminating  the  test  of 
equal  capacity,  and  merely  requiring 
that  the  new  channel  into  which  a 
natural  stream  is  diverted  shall  be 
constructed  in  such  a  way  and  of  such 
a  capacity  that  it  will  carry  all  such 
waters  as  might  reasonably  be  expect- 
ed or  anticipated  by  the  exercise  of 
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common  prudence  and  forethought, 
taking  into  consideration  all  surround- 
ing circumstances,  and  not  being  re- 
quired to  anticipate  and  provide 
against  unusual,  extraordinary,  or  un- 
precedented floods,  even  though  they 
do  not  amount  to  ''acts  of  God."  See 
EiKLAND  V.  Casey  (reported  herewith) 
ante,  179;  Buckalew  v.  Lusk  (1917) 
198  Ala.  519,  73  So.  917;  Diamond 
Match  Co.  V.  New  Haven  (1887)  55 
Conn.  510,  3  Am.  St.  Rep.  70,  13  Atl. 
409;  Wilson  v.  Boise  City  (1899)  6 
Idaho,  391,  55  Pac.  887,  5  Am.  Neg. 
Rep.  314;  Willson  v.  Boise  City  (1911) 
20  Idaho,  133,  86  L.R.A.(N.S.)  1158, 
117  Pac.  115,  1  N.  C.  C.  A.  208;  Mc- 
Clure  v.  Red  Wing  (1881)  28  Miniu 
186,  9  N.  W.  767;  and  Lyon  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1912)  45  Mont 
33,  121  Pac.  886,  as  quoted  in  the  re- 
ported case  (EiKLAND  v.  Casey,  ante, 
179). 

In  Wilson  v.  Boise  City  (1899)  6 
Idaho^  391,  55  Pac.  887,  5  Am.  Neg. 
Rep.  314^  supra,  it  was  held  that^he 
cily,  in  order  to  protect  its  streets  and 
the  property  and  health  of  its  citizens, 
having  changed  the  course  of  the 
stream  running  in  its  natural  channel 
through  the  city,  and  having  caused 
it  to  flow  in  an  artificial  channel  out- 
side the  city  limits,  where  it  did  not 
and  would  not  flow  by  nature,  was  un- 
der a  legal  obligation  to  keep  the  arti* 
flcial  channel  in  condition  to  carry  the 
water  diverted  by  it,  in  tigh  as  well 
as  low  water  seasons,  and  to  protect 
the  property  of  residents  upon  and 
near  such  artificial  channel,  or  re- 
spond in  damages  to  the  parties  in- 
jured; and  that  it  was  accordingly  lia- 
ble for  an  injury  caused  by  the  arti- 
ficial channel  being  too  small  to  carry 
the  water  of  a  stream  during  the 
spring  high  waters,  which  water  was 
ihe  natural  result  of  usual  and  ordi- 
nary causes,  though  if  the  damage 
complained  of  had  occurred  through 
and  by  means  of  a  cloudburst,  or  un- 
usual and  unprecedented  storm,  the 
city,  not  being  in  fault,  would  not  have 
been  liable.  And  in  Willson  v.  Boise 
City  (1911)  20  Idaho,  133,  36  L.R.A. 
(N.S.)  1158,  117  Pac.  115,  1  N.  C.  C.  A. 
203,  a  later  case  between  the  same 
parties,  it  was  held  that  where  a  city 


diverts  a  stream  of  water -from  its 
natural  channel,  and  undertakes  to 
convey  the  same  by  means  of  an  arti- 
ficial channel  or  canal,  it  should  be 
held  liable  for  the  exercise  of  reason- 
able care  and  diligence  in  constructing 
a  channel  of  suflicient  size  to  carry  the 
volume  of  water  that  may  be  reason- 
ably anticipated  or  expected  to  flow 
down  the  same,  and  for  the  mainte- 
nance of  the  same  in  a  reasonable 
condition;  and  that  a  municipality 
will  not  be  exempt  from  liability  for 
damages  on  account  of  failure  to  main- 
tain a  sufficient  artificial  channel  to 
carry  off  the  water  of  a  stream  that  it 
has  diverted  from  its  natural  channel, 
merely  on  the  ground  that  the  flood- 
ing and  overflow  were  caused  by  an 
unusually  heavy  rainfall,  or  cloud- 
burst, the  like  of  which  has  not  us> 
ually  occurred,  where  it  appears  that 
a  number  of  such  rainfalls,  or  cloud- 
bursts, have  occurred  in  the  same  lo- 
cality within  the  last  preceding  fifteen 
or  twenty  years. 

So,  in  McClure  v.  Red  Wing  (1881) 
28  Minn.  186,  9  N.  W.  767,  in  holding 
that  a  city  which,  in  laying  out  and 
grading  a  street  along  and  across  a 
natural  watercourse,  dams  up  and  ob- 
structs the  natural  channel,  and  un- 
dertakes to  divert  the  water  into  an 
artificial  channel  which  it  constructs 
under  the  street,  is  bound  to  use  rea- 
sonable skill,  care,  and  judgment  in 
providing  such  artificial  underground 
channel,  to  make  it  adequate  and  suf- 
ficient to  carry  off  all  the  water;  and 
is  liable,  in  case  of  its  failure  to  ex- 
ercise such  reasonable  care,  skill,  and 
judgment,  for  damages  caused  by  sur- 
plus water  which  the  artificial  channel 
cannot  carry  at  the  time  of  a  heavy 
storm,  and  which  flows  down  the  sur- 
face of  the  street  in  large  quantities 
upon   premises   which    it   would    not 
have  reached  but  for  its  diversion  by 
the  city  from  its  natural  course,  the 
court  said :    "Of  course,  such  liability 
would  result  only  from  the  lack  of  rea- 
sonable care  or  skill  on  the  part  of  the 
corporation.    They  are  not  insurers  of 
the  sufficiency  of  the  means  adopted. 
They  are  not  absolutely  bound  to  pro- 
vide an  adequate  outlet  for  this  ^water. 
If  they  employed  competent  ensrine^rs 
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or  other  agents  to  construct  the  work, 
and  they,  in  the  exercise  of  an  honest 
jadi:ment,  constructed  a  sewer  of  such 
capacity  that  they  were  reasonably 
justified  in  believing,  and  did  believe, 
in  view  of  all  the  circumstances,  it 
would  be  sufficient  to  carry  off  this 
water,  the  city  would  not  be  liable, 
although  it  might  subsequently  have 
proved  insufficient.  Nor  were  they  re- 
quired to  anticipate  extraordinary  and 
unusual  storms  which  would  not  be 
expected  to  occur  in  view  of  the  past 
histoiy  of  the  country/' 

F.  Mi^oeUaneouB  defenses. 

Where  the  waters  of  a  natural 
stream  have  been  diverted  by  a  rail- 
road into  an  artificial  channel  which 
is  insufficient  properly  to  carry  such 
waters,  liability  for  damages  caused 
by  an  overflow  therefrom  cannot  be 
siToided  by  proof  that  the  owner  of  the 
damaged  lands  himself  constructed 
such  channel,  under  a  contract  with  a 
railroad  company,  and  in  accordance 
with  the  specifications  furnished  by 
the  railroad  company.  Atchison,  T. 
4  S.  F.  R.  Co.  V.  Jones  (1908)  110  111. 
App.  626.  Nor  is  it  a  defense  in  such 
a  case  that  the  work  was  done  by  an 
independent  contractor,  especially 
where  there  is  no  showing  that  the 
work  was  not  done  in  accordance  with 
the  furnished  plans  and  specifications. 
Brous  V.  Wabash  R.  Co.  (1913)  160 
Iowa,  701,  142  N.  W.  416.  And,  more- 
over, liability  cannot  be  avoided  upon 
this  ground,  for  the  reason  that  the 
change  of  the  str,eam  from  its  natural 
channel  is  necessarily  of  such  an  open 
and  notorious  character  that  it  cannot 
well  escape  the  observation  of  the  de- 
fendant, which  in  itself  would  be  suf- 
ficient to  fasten  liability  upon  it.  Ibid. 

Likewise,  it  has  been  held  that  lia- 
bility for  overflow  from  an  insuf- 
ficient artificial  channel  into  which  a 
railroad  company  has  diverted  a  natu« 
ral  stream  cannot  be  avoided  by  any 
amount  of  testimony  that  the  railroad 
and  its  improvements  in  the  territory 
in  question  were  built  according  to 
and  consistent  with  approved  methods 
tf  good  railroad  construction.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  V.  Jones  (111.) 
aapra. 


And  it  is  no  defence  to  an  action 
for  damages  caused  by  an  overflow 
from  an  artificial  channel,  which  is 
less  able  than  was  the  natural  channel 
to  carry  away  flood  waters,  that  the 
obstruction  which  caused  the  overflow 
was  some  distance  below  the  point  of 
overflow  and  on  the  premises  of  a 
third  person,  the  overflow  happening 
because  of  the  decreased  capacity  of 
the  channel.  Brous  v.  Wabash  R.  Go. 
(Iowa)  supra.  In  this  connection  the 
court  said;  "There  was  evidence 
tending  to  show  that  the  overflows  of 
which  complaint  is  made  were  to  some 
extent  the  result  of  obstructions  ac- 
cumulating in  the  channel  some  dis- 
tance below  the  point  of  overflow,  and 
on  the  premises  of  a  third  person,  and 
it  is  the  contention  of  the  appellant 
that  it  cannot  be  held  liable  for  an 
injury  thus  occasioned.  Stated  gen- 
erally, this  is  true,  and  the  jury  could 
well  have  been  so  instructed  with 
proper  qualifications.  But  if  by  chang- 
ing the  course  of  the  stream  appellant 
made  a  channel  on  or  along  its  right 
of  way,  having  less  capacity  to  carry 
away  the  flood  waters,  or  less  capacity 
to  resist  the  effect  of  the  backwater 
occasioned  by  the  obstructions  below, 
than  the  natural  channel  would  have 
afforded,  and  thereby  occasioned  over- 
flows to  the  injury  of  the  plaintiff's 
crops,  it  would  be  no  answer  to  her 
claim  for  damages  to  say  that  the 
company  was  not  bound  to  enter  the 
property  of  others  and  remove  the  ob- 
structions." 

And  where  the  action  is  for  dam- 
ages to  crops  caused  by  overflow  from 
an  artificial  channel  of  lessened  ca- 
pacity, the  fact  that  the  land  was  wild 
and  unimproved  at  the  time  the  chan- 
nel  was  changed  affords  no  defense, 
since  to  hold  otherwise  would  be  to 
allow  defendant  to  take  advantage  of 
his  own  wrong.  Brous  v.  Wabash  R. 
Co.  (Iowa)  supra.  The  court  stated 
its  reason  for  such  conclusion  as  fol- 
lows :  "It  would  be  a  somewhat  start- 
ling announcement  for  this  court  to 
say  that  one  landowner  may  create  or 
establish  a  nuisance  affecting  the  use 
or  enjoyment  of  the  property  of  his 
neighbor,  and  thereby  prevent  the  lat- 
ter from  making  such  use  of  his  own 
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premises  as  he  may  see  fit.  If  such 
were  the  case,  the  upper  proprietor 
could  divert  the  surface  or  flood  water 
from  his  own  farm,  and  cast  it  upon 
the  unimproved  land  of  a  lower  pro- 
prietor, and  condemn  the  latter  to 
leave  his  premises  forever  in  their 
wild  and  unprofitable  state,  or  to  im- 
prove it  only  at  the  peril  of  having  his 
crops  destroyed  without  any  default 
or  efficient  remedy  at  law.  It  is  pos- 
sible that,  if  plaintiff  planted  crops 
knowing  to  a  moral  certainty  they 
would  be  destroyed  before  maturity,  it 
would  affect  the  measure  of  her  dam- 
ages, but  not  her  right  of  recovery. 
.  .  •  Every  owner  of  land  which  is 
injuriously  affected  by  the  wrongful 
act  of  another  has  the  right  to  assume 
that  the  wrongdoer  will  desist  from 
such  aggression;  and  in  the  case  at 
bar  the  mere  fact,  if  it  be  a  fact,  that 
defendant's  neglect  of  duty  occasioned 
a  temporary  overflow  of  plaintiff's  land 
on  one  or  more  occasions,  was  not 
notice  to  her  that  the  wrong  would 
be  persisted  in  or  repeated  in  the  fu- 
ture, nor  did  it  impose  upon  her  any 
obligation  to  refrain  from  putting  her 
land  to  the  best  or  most  profitable  use 
to  which  it  was  adapted.'' 

And  where  the  action  is  for  dltm- 
ages  to  crops  rather  than  to  the  land 
itself,  it  is  no  valid  defense  that  the 
plaintiff  does  not  hold  title  to  the  land 
in  entirety,  it  being  sufficient  to  show 
possession  and   title  to  the  injured 


crops.   Brous  v.  Wabash  R.  Co.  (191S) 
160  lowa,^  701,  142  N.  W.  416,  supra. 

However,  it  should  be  remembered, 
as  was  held  in  Brous  v.  Wabash  R. 
Co.  (Iowa)  supra,  that  recovery  in 
cases  of  the  character  under  consider- 
ation cannot  be  had  merely  on  proof 
that  the  defendant  was  negligent  in 
diverting  the  waters  of  a  natural 
stream  into  an  artificial  channel  of 
lessened  capacity,  but  that  there  must 
also  be  a  showing  that  plaintiff  waa 
free  from  contributory  negligence,  re- 
covery depending,  not  only  upon  the 
def  endaxit's  negligence,  but  as  well  up- 
on a  showing  of  reasonable  care  on 
plaintiff's  part  to  avoid  injury  from 
defendant's  negligence. 

And  the  same  is  undoubtedly  toie 
where  there  is  a  negligent  perform- 
ance of  a  duty  to  keep  an  artificial 
course  free  from  obstructions,  but  the 
damages  in  question  result  from  an 
act  or  omission  of  plaintiff  himself. 
See  Levasseur  v.  Berlin  (1908)  75  N. 
H.  146,  71  AU.  628,  holding  that  where 
water  would  not  have  overflowed  onto 
plaintiff's  premises  except  for  a  drain 
which  he  had  constructed,  and  which 
led  into  an  artificial  channel,  no  re- 
covery could  be  had,  although  defend^ 
ant  city  had  allowed  the  outlet  of  the 
watercourse  to  become  so  stopped  up 
as  to  cause  the  water  to  back  through 
the  drain  and  onto  plaintiff's  premises. 

G.  J.  C. 


FRANK  R.  LOPEZ,  Appt, 

V. 

FREDERICK  C.  HOWE,  Commissioner  of  Immigration  at  the  Port  of 

New  York,  RespL 

Vnited  States  CirouH  Court  of  AppedU,  Second  CircuU<^May  14,  1919. 

(170  C.  C.  A.  877,  259  Fed.  401.) 

Alien  —  deportation  of  philosophical  anarchist. 

1.  A  philosophical  anarchist,  teaching  anarchy,  is  liable  to  deportation 
under  the  act  of  Congress  permitting  deportation  at  any  time  after  entry 
of  an  alien  who  shall  be  found  advocating  or  teaching  anarchy,  although 
he  does  not  believe  in  the  destruction  of  life  or  property  or  the  overthrow 
of  government  by  force  and  violence. 

[See  note  on  this  question  beginning  on  page  197.] 
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—  richt  of  Congress  to  exclude. 

2.  Congress  may  exclude  or  expel 
aliens,  or  any  class  of  aliens,  absqlutely 
or  apon  condition,  in  war  or  in  peace. 

[See  1  R.  C.  L,  829,  830.] 

—  right  to  attack  order  of  deportation. 

3.  Sucessfully  to  attack  an  order  of 


HOWE.  193 

£59  Fed.  ^01.) 

the  proper  official  directing  the  de- 
portation of  an  alien,  the  proceedings 
upon  which  it  is  based  must  be  shown 
to  be  unfair,  the  complainant  must 
have  been  denied  a  fair  hearing,  or 
there  must  have  been  an  abuse  of  dis- 
cretion. 


Appeal  by  relator  from  an  order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  dismissing  a  writ  of  habeas 
corpus  to  secure  his  release  from  custody  to  which  he  had  been  committed, 
in  proceedings  for  his  deportation  for  violation  of  the  Immigration  Act. 
Appeai  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Rogers,  Hough,  and     and  is  in  custody  of  the  Commission- 


Manton,  Circuit  Judges. 

Messrs.  Charles  Recht  and  Sidney 
8.  Fleisher  for  appellant. 

Messrs.  Francis  6.  Cafifey  and  David 
V.  Cahill,  for  respondent:     . 

If  there  is  any  evidence  to  sustain 
the  findings  on  which  the  warrant  of 
deportation  is  based,'  the  writ  of 
habeas  corpus  must  be  dismissed. 

United  States  v.  Arredondo,  6  Pet. 
691,  8  L.  ed.  547;  Quinby  v,  Conlan, 
104  U.  S.  420,  26  L.  ed.  800 ;  Bates  & 
G.  Co.  V.  Payne,  194  U.  S.  106,  48  L.  ed. 
8^^4,  24  Sup.  Ct.  Rep.  595;  Interstate 
Commei*te  Commission  v.  Union  P.  R. 
Go.  222  U.  S.  541,  56  L.  ed.  308,  32 
Sup.  Ct.  Rep.  108;  Nishimura  Ekiu  v. 
United  States,  142  U.  S.  651,  35  L.  ed. 
1146,  12  Sup.  Ct  Rep.  336;  Low  Wah 
Saey  v.  Backus,  225  U.  S.  460,  56  L.  ed. 
1165,  32  Sup.  Ct.  Rep.  734. 

The  proceedings  under  review  were 
in  accordance  with  the  law. 

Nishimura  Ekiu  v.  United  States, 
142  U.  S.  651,  35  L.  ed.  1146,  12  Sup. 
Ct  Rep.  336 ;  Low  Wah  Suey  v.  Back- 
as,  supra. 

The  right  to  exclude  or  expel  aliens, 
or  any  class  of  aliens,  absolutely  or 
upon  certain  conditions,  in  war  or  in 
peace,  is  an  inherent  and  inalienable 
right  of  every  sovereign  and  independ- 
ent nation,  and  may  be  exercised  en- 
tirely through  executive  officers. 

Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  37  L.  ed.  905,  13  Sup.  Ct. 
Rq>.  1016;  Wong  Wing  v.  United 
States,  163  U.  S.  228,  41  L.  ed.  140,  16 
Sup.  Ct  Rep.  977;  United  States  ex 
reL  Turner  v.  Williams,  194  U.  S.  279, 
48  L  ed.  979,  24  Sup.  Ct.  Rep.  719. 

BogerSy  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  relator  has  been  ordered  de- 
ported from  this  country  to  Spain 

12  A.L.R.— 13. 


er  .of  Immigration  at  the  port  of 
New  York.  The  relator  was  taken 
into  custody  under  a  warrant  which 
charged  him  with  being  in  the  United 
States  in  violation  of  the  Immigra- 
tion Act  of  February  5,  1917,  chap. 
29,  39  Stat  at  L.  874.  Section  3  of 
that  act  (Comp.  Stat.  §'4289ib.  Fed. 
Stat.  Anno.  Supp.  1918,  p.  214)  pro- 
vides that  certain  enumerated 
classes  of  aliens  shall  be  excluded 
from  admission  into  the  United 
States.  Among  the  classes  so  ex- 
cluded are  anarchists,  and  the  pro- 
vision referring  to  them  may  be 
found  in  the  margin.^  And  §  19  of 
the  act  (Comp.  Stat.  §  4289ijj,  Fed. 
Stat  Anno;  Supp.  1918,  p.  230)  pro- 
vides for  the  arrest  and  deportation 
within  five  years  after  entry  of  any 

.  ^  '*  .  .  .  Anarchists,  or  persons  who 
believe  in  or  advocate  the  overthrow  by 
force  or  violence  of  the  government  of 
the  United  States,  or  of  all  forms  of  law, 
or  who  disbelieve  in  or'  are  opposed  to 
organized  government,  or  who  advocate 
the  assassination  of  public  officials,  or  who 
advocate  or  teach  the  unlawful  destruction 
of  property  {  persons  who  are  members  of 
or  affiliated  with  any  organization  enter- 
taining and  teaching  disbelief  in  or  op- 
position to  organized  government,  or  who 
advocate  or  teach  the  duty,  necessity  or 
propriety  of  the  unlawful  assaulting  or 
killing  of  any  officer  or  officers,  either  of 
specific  individuals  or  of  officers  general- 
ly, of  the  government  of  the  United  States 
or  of  any  other  organized  government,  be- 
cause of  his  or  their  official  character,  or 
who  advocate  or  teach  the  unlawful 
destruction  of  property.  ..."  (Comp. 
Stat.  §  4289}b,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  215). 
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alien  who  at  the  time  of  entry  was  a 
member  of  one  or  more  of  the 
classes  excluded  by  law.  It  then 
provides  for  the  deportation  of 
classes  of  aliens  therein  mentioned, 
irrespective  of  the  time  of  their  en- 
try into  the  United  States,  and 
among  those  so  specified  is  the  fol- 
lowing: "Any  alien  who  at  any 
time  after  entry  shall  be  found  ad- 
vocating or  teaching  the  unlawful 
destruction  of  property,  or  advocat- 
ing or  teaching  anarchy,  or  the  over- 
throw by  force  or  violence  of  the 
government  of  the  United  States  or 
of  all  forma  of  law  or  the  assassina- 
tion of  public  officials.'' 

The  warrant  charged  that  the  re- 
lator had  been  ''found  advocating  or 
teaching  anarchy,  or  the  overthrow 
by  force  or  violence  of  the  govern- 
ment of  the  United  States  or  of  all 
forms  of  law,  or  the  assassination  of 
public  officials;  that  he  was  at  the 
time  of  his  entry  into  the  United 
States  a  member  or  affiliated  with 
an  organization  entertaining  and 
teaching  disbelief  in  or  opposition  to 
organized  government,  or  teaching 
the  duty,  necessity,  or  propriety  of 
the  unlawful  assaulting  or  killing  of 
any  officer^  or  officers,  either  of  spe- 
cific individuals,  or  of  officers  gener- 
ally of  the  government  of  the  United 
States,  or  of  any  other  organized 
government,  because  of  his  or  their 
official  character;  and  that  he  was 
an  anarchist  or  person  who  at  the 
time  of  his  entry  believed  in  or  ad- 
vocated the  overthrow  by  force  or 
violence  cf  the  government  of  the 
United  States,  or  of  all  forms  of  law, 
or  who  disbelieved  in  or  was  opposed 
to  organized  government,  or  who  ad- 
vocated the  assassination  of  public 
officials/' 

An  arrest  followed,  and  the  re- 
lator was  taken  into  custody  at  Bos- 
ton. A  hearing  was  held  in  that  city 
on  June  25,  1918,  and  on  July  22, 
1918.  These  hearings  resulted  in  a 
recommendation  by  the  immigrant 
inspector  at  Boston  that  the  relator 
be  deported.  The  finding  was  that 
the  relator  "is  an  anarchist,  and,  in 
my  opinion,  a  dangerous  one,  and  he 
is  teaching,  through  these  publica- 


tions that  he  handles,  coming  from 
all  parts  of  the  world  to  him,  the 
idea  of  social  revolution  and  anar- 
chy, all  of  which  he  acknowledges  in 
the  hearing." 

The  findings  and  recommendation 
were  submitted  to  the  Commission- 
er General  of  Immigration  and  the 
Acting  Secretary  of  the  Department 
of  Labor,  and  were  reviewed  by 
them  and  approved.  A  warranty  di- 
recting that  the  Commissioner  of 
Immigration  of  New  York  deport 
the  relator  to  Spain,  was  issued  by 
the  Acting  Secretary  of  the  Depart- 
ment on  November  4, 1918. 

A  writ  of  habeas  corpus  was  ob- 
tained on  behalf  of  the  relator,  and 
after  a  hearing  in  the. United  States 
district  court  for  the  southern  dis- 
trict of  New  York  the  writ  was  dis- 
missed, and  on  December  20,  1918, 
the  relator  was  remanded  to  the  cus- 
tody of  the  United  States  Commis- 
sioner of  Immigration  at  the  port  of 
New  York. 

The  right  of  Congress  to  exclude 
or  to  expel  aliens,  or  any  class  of 
aliens,  absolutely  or  upon  coaditions, 
in  wat  or  in  peace,  has  been  declared 

by  the  Supreme  Aiie.-ri«ht  ot 
Court  an  mherent  co»«reM  t« 
and  an  inalienable  ****■*•• 
right  of  every  sovereign  and  inde- 
pendent nation.  In  Fong  Yue  Ting 
V.  United  States,  149  U.  S.  698, 37  L. 
ed.  905,  13  Sup.  Ct.  Rep.  1016,  the 
court  held  that  the  power  of  Con- 
gress to  expel  might  be  exercised 
entirely  through  executive  officers. 
And  see  Wong  Wing  v.  United 
States,  163  U.  S.  22d,  41  L.  ed.  140, 
16  Sup.  Ct.  Rep.  977.  This  doctrine 
was  reasserted  in  Low  Wah  Suey  v. 
Backus,  225  U.  S.  460,  56  L.  ed. 
1165,  32  Sup.  Ct.  Rep.  734.  In  the 
case  last  cited  the  court  said:  ''A 
series  of  decisions  in  this  court  has 
settled  that  such  hearings  before  ex- 
ecutive officers  may  be  made  conclu- 
sive when  fairly  conducted.  In  or- 
der to  successfully  attack  by  judicial 
proceedings  the  conclusions  and  or- 
ders made  upon  such  hearings,  it 
must  be  shown  that  the  proceedings 
were  manifestly  unfair,  that  the  ac- 
tion of  the  executive  officers   was 
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such  as  to  prevent  a  fair  investiga- 
tion, or  that  there  was  a  manifest 
abuse  of  the  discretion  committed  to 
them  by  the  statute.  In  other  cases 
the  order  of  the  executive  officers 
within  the  authority  of  the  statute 
is  final.  United  States  v.  Ju  Toy, 
198  U.  S.  253,  49  L.  ed.  1040,  25  Sup. 
Ct.  Rep.  644;  Chin  Yow  v.  United 
States,  208  U.  S.  8,  52  L.  ed.  369,  28 
Sup.  Ct.  Rep.  201 ;  Tang  Tun  v.  Ed- 
sell,  223  U.  S.  673,  56  L.  ed.  606,  32 
Sup.  Ct.  Rep.  359." 

The  present  proceeding  is  an  at- 
tack upon  the  order  issued  by  the 
Acting  Secretary  of  Labor  directing 
the  respondent,  the  Commissioner  of 
Immigration  at  Ellis  Island,  New 
York  harbor,  to  deport  the  relator  to 
Spain,  the  country  whence  he  came. 
To  successfully  attack  that  order,  it 
must  be  shown  that  the  proceedings 

-rt»M  f  attack  ^POJi  which  the  or- 
•r«er  of  de-  der  is  basod  were 
PTtatio..  unfair,  or  that  the 

relator  has  been  denied  a  fair 
hearing,  or  that  there  has  been  an 
abuse  of  discretion  on  the  part  of 
the  executive  officers  of  the  United 
States. 

It  is  asserted  that  the  relator  is 
not  within  the  enumerated  classes. 
It  is  admitted  titiat  he  is  an  anar- 
chist 

The  following  testimony  was 
given  by  the  relator  at  the  hearing 
before  the  inspector : 

Q.  Do  you  believe  in  or  advocate 
the  overthrow  by  violence  or  force 
of  the  government  of  the  United 
States? 

A.  No,  sir. 

Q.  Any  other  government,  Spaur 
ish,  or  Italian,  or  Mexican  ? 

A.  No,  sir;  ourideals  are  founded 
on  education. 

Q.  What  are  your  ideals? 

A.  Free  thinking. 

Q.  Don't  you  believe  in  the  power 
of  authority  ? 

A.  What  do  you  mean  ? 

Q.  Organized  government.  Don't 
you  think,  if  the  President  gives  an 
order  when  Congress  empowers  him, 
that  it  should  be  obeyed? 

A.  Yea;  the  orders  should  be 
obeyed. 
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Q.  Do  you  believe  in  the  pro- 
priety of  assassination  of  public 
officials  of  the  United  States  or  any 
other  government  ? 

A.  No,  sir;  not  only  of  officials, 
but  of  nobody.  Everybody,  has  a 
right  to  live. 

Q.  Do  you  believe  in  anarchy? 

A.  What  do  you  mean  by  an- 
archy? 

Q.  Well,  it  would  be  anarchy  to 
fight  against  the  laws  of  the  United 
States,  tear  down  buildings,  blow 
them  up. 

A.  Anything  else?  I  believe  in 
anarchy,  but  not  in  the  wky  you  ex- 
plain it.  I  believe  in  anarchy,  but  it 
is  not  the  way  you  explain  it,  or  the 
way  newspapers  say  anarchy  is. 
Anarchy,  the  way  newspapers  ex- 
plain it,  assassinating  women  and 
children,  dropping  bombs»  or  any- 
thing like  that, — I  don't  believe  in 
that.  But  I  believe  in  teaching,  edu- 
cating, and  telling  the  people  to  bet- 
ter their  conditions.  If  you  mean 
that,  I  am  proud  of  being  an  anar- 
chist. I  am  against  killing  and 
against  destruction.  We  are  to  con- 
struct. 

Q.  How  are  you  going  to  proceed 
to  do  this? 

A.  We  are  not  going  to  force  our 
ideals  on  anybody's  mind.  We  have 
conferences ;  we  have  lectures.  The 
doors  are  open,  and  everybody  is 
welcome. 

Q.  You  try  to  get  people  through 
advertising  means  ? 

A.  Yes ;  for  educational  purposes. 

Q.  For  the  educational  purposes 
of  teaching  them  anarchy? 

A.  To  teach  them  anarchy  .the 
way  we  understand  it,  but  not  the 
way  you  understand  it;  the  way 
many  writers  understand  it. 

Q.  What  writers? 

A.  Tolstoi,  Marx,  Ferrer,  Zola, 
Kropotkin,  and  many  others. 

Because  he  is  a  philosophical  an- 
archist, and  is  opposed  to  the  over- 
throw of  government  by  force  or 
violence,  the  relator  claims  he  is  not 
within  the  provisions  of  §  19  of  the 
act  of  Congress,  except  in  the  five- 
year  class,  and  that,  as  he  has  been 
in  this  country  for  fifteen  years,  he 
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catnnot  be  deported.  From  what  has 
been  said  in  an  earlier  part  of  this 
opinion,  it  appears  that  the  relator's 
understanding  of  the  statute  differs 
from  the  understanding  of  this 
court.  That  section  deals  with  a 
number  of  different  classes  of  aliens, 
and  provides  that  certain  classes 
may  be  deported  at  any  time  within 
five  years  after  entry,  but  does  not 
so  limit  the  time  of  deportation  as 
respects  certain  other  classes,  as  to 
whom  it  is  declared  they  may  be  de- 
ported, irrespective  of  the  time  of 
their  entry  into  the  United  States. 
An  alien  tit  the  time  of  his  entry 
may  not  be  an  anarchist,  and  there- 
fore may  be  entitled  to  enter.  But 
if,  at  any  time  after  his  entiy,  he  is 
found  "advocating  or  teaching  an- 
archy," he  may  be  deported.  The 
relator's  testimony,  only  a  portion  of 
which  has  been  quoted,  shows  con- 
clusively that  he  is  an  advocate  and 
a  teacher  of  anarchy,  making 
speeches  in  its  favor,  organizing  an- 
archist groups,  and  distributing  an- 
archist literature.  As  he  reads  and 
writes  Spanish,  Italian,  Portuguese, 
and  English,  he  is  a  man  of  ability, 
v^    ^  *-*•-.-  «#   who    naturally   has 

—deportation    off     . .  ^  .  .y       v  • 

phiioaophicai  mfluence  with  his 
anarcuut.  associatcs.    That  ho 

is  liable  under  the  law  to  deportation 
admits  of  no  doubt. 

It  is  true  he  had  no  counsel  at  the 
hearing,  but  his  right  to  counsel  was 
not  denied  to  him.  He  was  asked 
whether  he  waived  his  right  to  be 
represented  by  counsel,  and  replied, 
"Well,  yes."  We  have  not  discov- 
ered that  any  unfair  advantage  has 
been  taken  of  him. 

The  fact  that  he  is  only  a  philo- 
sophical anarchist,  and  not  an  advo- 
cate of  resort  to  force  and  revolu- 
tion, makes  him,  in  the  opinion  of 
Congress,  none  the  less  a  dangerous 
presence.  His  theories,  if  they 
could  be  put  in  practice,  would  end 
the  government  of  the  United 
States,  and  to  that  government  he 
recognizes  no  allegiance,  never  hav- 
ing become  a  citizen  of  the  United 
States.  If  the  government  con- 
siders his  presence  undesirable,  be- 


cause of  his  advocacy  of  a  doctrine 
which  it  regards  as  inimical  to  civil- 
ization, it  must  have  the  power  to 
send  him  out  of  the  country,  and 
back  to  the  country  whence  he  came. 

At  the  hearing  the  following  collo- 
quy occurred: 

Q.  If  you  are  ordered  deported,  do 
you  want  to  be  separated  from  your 
wife  and  boy,  or  would  you  desire  to 
have  them  go  with  you  to  Spain? 

,A.  It's  up  to  the  government;  I 
think  it  fs  an  injustice;  I  have  done 
nothing  wrong;  I  call  it  an  injustice ; 
if  a  man  is  going  to  be  punished  for 
his  thoughts  and  ideas,  it  is  an  in- 
justice. 

But  it  cannot  be  an  injustice  to 
send  out  of  the  country  one  who  has 
no  right  to  remain,  having  forfeited 
whatever  right  he  had,  not  because 
of  any  thoughts  and  ideas  he  enter- 
tains, but  because  of  thoughts  and 
ideas  to  which  he  gives  utterance 
and  advocacy,  and  seeks  to  instil 
into  the  minds  of  others,  whom  he 
seeks  to  reach  and  influence. 
Whether  it  is  wise  or  unwise  for 
such  as  he  to  be  sent  out  of  the 
United  States  is  not  a  question  upon 
which  courts  can  express  any  opin- 
ion. That  is  a  question  for  the  Con- 
gress, and  not  for  the  judiciary. 

A  great  deal  was  said  at  the  argu- 
ment of  the  distinction  between  phU- 
osophical  anarchists  and  anatchists 
communists.  The  two  represent  very 
different  schools  of  thought.  There 
is  a  class  of  honest  and  law-abiding 
visionaries,  who  are  convinced  that 
the  interest  of  society  would  be  pro- 
moted by  the  abolition  of  all  govern- 
ment whatsoever:  Their  propa- 
ganda is  purely  educational  in  char- 
acter, and  violence  does  not  enter 
into  it.  They  do  not  believe  in 
force,  or  in  war,  or  in  the  taking  of 
human  life.  The  relator  evidently 
belongs  to  that  class.  But,  while  the 
student  of  social  science  may  dis- 
criminate between  philosophical  an* 
archists  and  other  kinds  of  anar- 
chists, the  act  of  Congress  now  un- 
der consideration  does  not;  and  no 
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such  discrimination  is  necessary,  for 
the  ^constitutional  power  to  exclude 
or  to  deport  does  not  depend  upon 
whether  the  alien  is  or  is  not  a  crim- 
inal, or  the  advocate  of  lawless  ideas. 
The  appeal  is  dismissed,  and  the 
order  remanding  the  relator  to  the 
custody  of  the  United  States  Com- 
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Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States,  November  22,  1920 
(U.  S.  Adv.  Ops.  1920-21,  p.  129)  — 
U-  S.  — ,  66  L.  ed.  — ,  41  Sup.  Ct. 
Rep.  63. 


ANNOTATION. 


Exdntioii  or  deportatioii  of 


because  of  political  yiews  or  opinions. 


The  Federal  statute  relating  to  the 
deportation  of  seditious  aliens  (Act 
Oct  16, 1918,  Comp.  Stat.  §  4289ib  (1), 
Fed.  Stat.  Anno.  Supp*  Pamph.  No.  17, 
p.  9)  provides  for  the  deportation  of 
the  following  classes  of  aliens: 
"Aliens  who  are  anarchists;  aliens 
who  believe  in  or  advocate  the  over* 
throw  by  force  or  violence  of  the  gov- 
ernment of  the  United  States  or  of  all 
forms  of  law ;  aliens  who  disbelieve  in 
or  are  opposed  to  all  organized  gov- 
ernment; aliens  who  advocate  or  teach 
the  assassination  of  public  officials; 
aliens  who  advocate  or  teach  the  un- 
lawful destruction  of  property ;  aliens 
who  are  members  of  or  affiliated  with 
any  organization  that  entertains  a  be- 
lief in,  teaches,  or  advocates  the 
overthrow  by  force  or  violence  of  the 
government  of  the  United  States  or  of 
all  forms  of  law,  or  that  entertains  or 
teaches  disbelief  in  or  opposition  to 
all  organized  government,  or  that  ad- 
vocates the  duty,  necessity,  or  propri- 
ety of  the  unlawful  assaulting  or  kill- 
ing of  any  officer  or  officers,  either  of 
specific  individuals  or  of  officers  gen- 
erally, of  the  government  of  the  Unit- 
ed States  or  of  any  other  organized 
government,  because  of  his  or  their 
official  character,  or  that  advocates  or 
teaches  the  unlawful  destruction  of 
property." 

That  provision  is  a  substantial  re- 
enactment  of  one  of  the  clauses  of  the 
Act  of  Feb.  5,  1917  (Fed.  Stat.  Anno. 
Supp.  1918,  p.  212). 

The  holding  of  the  reported  case 
(Lopez  v.  Howb,  ante,  192),  that  this 
provision  authorizes  the  deportation 
of  those  who  believe  in  or  teach 
anarchy  as  a  political  doctrine,  though 


they  do  not  advocate  the  killing  of 
public  officers  or  the  forcible  over- 
throw of  government,  finds  support  in 
the  only  other  case  which  has  con- 
strued the  act.  Ex  parte  Pettine  (1919) 
259  Fed.  733. 

A  like  construction  was  given  to 
similar  language  in  the  Act  of  March 
3,  1903  (3  Fed.  Stat.  Anno.  2d  ed.  p. 
697),  by  the  dictum  of  the  Federal 
Supreme  Court  in  United  States  ex  rel. 
turner  v.  Williams  (1904)  194  U.  S. 
279,  48  L.  ed.  979,  24  Sup.  Ct.  Rep.  719, 
affirming  (1903)  126  Fed.  253. 

In  Ex  parte  Pettine  (Fed.)  supra,  a 
petition  for  a  writ  of  habeas  corpus 
was  filed  for  the  purpose  of  securing 
judicial  interposition  against  the  en- 
forcement of  an  order  whereby  the 
petitioners  were  ordered  to  be  deport- 
ed from  the  United  States  to  the  coun- 
try whence  they  came,  on  the  ground 
that  they  were  anarchists.  The  De- 
partment of  Labor  had  found  that  the 
petitioners  were  anarchists,  and  it 
was,  in  fact,  conceded  by  petitioners  in 
this  proceeding  that  they  were  anar- 
chists, but  the  point  was  taken  that 
they  did  not  advocate  force  or  violence 
against  organized  government,  but 
that  they  were  only  philosophical 
anarchists,  who  did  not  believe  in 
violence  or  teach  it.  The  court,  in  dis- 
missing the  petition  for  the  writ  of 
habeas  corpus,  said:  "The  Act  of  Oct. 
16,  1918  (40  Stat,  at  L.  1012,  chap.  186, 
Comp.  Stat.  §  4289ib  (1)),  is  compre- 
hensive and  emphatic  in  declaring 
against  all  aliens  who  are  anarchists ; 
and,  so  far  as  anarchists  are  con- 
cerned, it  would  seeni  that  no  result 
depends  upon  varying  degrees  of 
anarchy.    Indeed,  in  enumerating  the 
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offensive  classes,  the  enactment  at 
once  declares  generally  against  aliens 
who  are  anarchists,  and  then,  after 
separating  by  a  semicolon  the  sweep- 
ing declaration  against  all  anarchists 
from  what  follows.  Congress  proceeds 
to  enumerate  special  classes  of  offen- 
sive aliens,  who  may  or  may  not  be 
anarchists,  such  as  those  who  advocate 
the  overthrow  of  government  by  force 
or  violence,  or  who  disbelieve  in  or 
are  opposed  to  all  organized  govern- 
ment and  who  teach  assassination  of 
public  officials."  Further  in  the  opin- 
ion the  court,  in  commenting  on  th*e 
point  of  philosophical  anarchy  raised 
by  petitioners,  said:  "But  this  point 
only  goes  to  the  degree  of  offensive- 
ness,  and  cannot  be  accepted  as  an 
answer  to  the  authority  of  the  exec- 
utive branch  of  the  government  to  de- 
port." 

In  Ex  parte  Pettine  (Fed.)  supra, 
the  petitioners  further  contended  that 
since,  under  treaty  between  the  Unit- 
ed States  and  Italy,  Italians  stand  on 
a  level  with  native-born  citizens,  and 
since  native-born  citizens  may  teach 
anarchistic  theories  with  immunity, 
the  deportation  of  alien  philosophical 
anarchists  would  be  in  violation  of  the 
treaty.  The  court  held  that  the  pro- 
visions of  an  act  of  Congress,  passed 
in  the  exercise  of  its  constitutional 
authority,  must  be  upheld  by  the 
courts,  even  though  it  is  in  contraven- 
tion of  express  stipulations  of  an  ear- 
lier treaty. 

In  United  States  ex  rel.  Turner  v. 
Williams  (1904)  194  U.  S.  279,  48  L. 
ed.  979,  24  Sup.  Ct.  Rep.  719,  the  peti- 
tioner asked  for  the  issuance  of  a  writ 
of  habeas  corpus  to  the  Commission- 
er of  Immigration,  and  also  for  a  writ 
of  certiorari  to  bring  up  the  record  of 
the  board  of  inquiry  which  adjudged 
him  to  be  an  anarchist  and  to  be  in 
the  United  States  in  violation  of  the 
Immigration  Law.  The  petitioner  con- 
tended that  the  act  of  Congress  was 
unconstitutional  so  far  as  it  provided 
for  the  exclusion  of  an  alien  because 
he  was  an  anarchist,  being  violative  of 
the  1st  Amendment  to  the  Constitu- 
tion. The  argument  was  advanced  in 
behalf  of  petitroner  that,  conceding 
Congress  had  the  power  to  shut  out  any 


alien,  this  power  nevertheless  did  not 
extend  to  some  aliens,  and  that  if  the 
act  included  all  alien  anarchist^,  it 
was  unconstitutional,  because  some 
anarchists  are  merely  political  philos- 
ophers, whose  teachings  are  beneficial 
rather  than  otherwise.  The  act  was 
held  to  be  constitutional,  and,  as  no 
testimony  was  offered  on  the  hearing 
before  the  circuit  court  other  than  that 
taken  before  the  immigration  board  of 
inquiry,  and  none  before  such  board 
save  that  preserved  in  its  reports,  it 
was  held  necessary  to  determine  the 
facts  from  that  evidence,  and  as  it 
could  be  reasonably  deduced  there- 
from that  the  petitioner  was  an  anar- 
chist in  the  commonly  accepted  sense 
of  the  term,  one  who  urged  and  soufi^ht 
the  overthrow  by  force  of  all  govern- 
ment, the  court  held  it  was  unneces- 
sary to  consider  what  rights  he  would 
have'  if  he  were  only  a  philosophical 
anarchist,  one  who  simply  entertained 
and  expressed  the  opinion  that  all 
government  is  a  mistake,  and  that 
society  would  be  better  off  without 
any.  However,  Fuller,  Ch.  J.,  said: 
'If  the  word  'anarchists'  should  be 
interpreted  as  including  aliens  whose 
anarchistic  views  are  professed  as 
those  of  political  philosophers,  in- 
nocent of  evil  intent,  it  would  follow 
that  Congress  was  of  opinion  that  the 
tendency  of  the  general  exploitation 
of  such  views  is  so  dangerous  to  the 
public  weal  that  aliens  who  hold  and 
advocate  them  would  be  undesirable 
additions  to  our  po()ulation,  whether 
permanently  or  temporarily,  whether 
many  or  few ;  and,  in  the  light  of  pre- 
vious decisions  the  act,  even  in  this 
aspect,  would  not  be  unconstitutional 
as  applicable  to  any  alien  who  is  op- 
posed to  all  organized  government." 

In  Colyer  v.  Skeffington  (1920)  265 
Fed.  17,  the  court  takes  the  view  that 
the  advocacy  by  the  Communist  party 
of  a  general  strike  as  a  means  of  over- 
throwing the  government  does  not 
commit  the  party  to  the  "overthrow" 
of  our  government  "by  force  or  vi- 
olence"  within  the  meaning  of  the  Act 
of  Oct.  16,  1918,  §  1  (40  Stat,  at  L. 
1012,  chap.  186,  Comp.  Stat.  §  4289, 
l-4b) .  On  the  other  hand  Judge  Knox 
(sitting  in  the  district  court.  Southern 
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District,  New  York)  in  United  States 
ex  rel.  Abern  v.  Wallis  (1920)  268 
Fed.  413,  in  dismissfnsr  a  writ  of 
habeas  corpus  against  the  commission- 
er 9f  immigration,  said:  "I  realize 
with  regret  that  X  must,  in  conse- 
quence, place  myself,  with  respect  to 
several  important  particulars,  in  dis- 
agreement with  Judge  Anderson,  who 
in  Colyer  v.  Skeffington  (Fed.)  supra, 
rendered  an  elaborate  and  able  opinion 
to  the  effect  that  an  alien's  mere  mem- 
bership in  the  Communist  party  of 
America  does  not  subject  him  to  de- 
portation. Notwithstanding,  I  am  of 
opinion  that  the  manifesto  and  pro- 
gram of  the  Communist  party,  togeth- 
er with  other  exhibits  in  the  case,  are 
of  such  character  as  to  easily  lead  a 
reasonable  man  to  conclude  that  the 
purpose  of  the  Communist  party  is  to 
accomplish  its  end;  namely,  the  cap- 
ture and  destruction  of  the  state,  as 
now  constituted,  by  force  and  vi- 
olence. Since  the  party  has  seen  fit 
to  use  words  of  general  application, 
which  in  their  popular  and  ordinary 


sense  may  fairly  import,  and  which 
are  appropriate  to  the  use  of^  force 
and  violence,  and  which  have  been 
found  to  have  that  meaning,  there  is 
no  obligation  upon  the  court  to  refine 
and  construe  the  language  so  as  to 
reach  a  different  result.  If  fotce  and 
violence  be  not  within  the  contempla- 
tion of  the  party,  it  would  be  a  simple 
matter  to  have  the  absence  of  such 
thought  clearly  appear.  As  it  is,  the 
language  used  would  seem  designed  to 
mean  all  things  to  all  men,  and  to  be 
fairly  susceptible  of  meaning,  even 
though  it  does  not  unequivocally  de- 
clare in  favor  of,  force  and  violencS." 
In  two  recent  cases  the  statutes 
heretofore  referred  to  have  been  held 
to  authorize  the  deportation  of  alien 
members  of  the  I.  W.  W.  United 
States  V.  Swelgin  (1918)  254  Fed.  884; 
Ex  parte  Bernat  (1919)  255  Fed.  429. 
In  those  cases,  however,  the  question 
of  political  belief  was  not  discussed, 
the  evidence  showing  that  the  organi- 
zation in  question  advocated  violence. 

W.  F.  F. 


RE  ESTATE  OF  JOHN  O'CONNOR,  Deceased. 
CHARLES  O'CONNOR  et  al. 

V. 

JOHN  SLAKER,  Admr.,  etc.,  of  John 'O'Connor,  Deceased,  et  al.,  Appts. 

Nebraska  Supreme  Court -^  Sej^t ember  27,  1920. 

(—  Neb.  — ,  179  N.  W.  401.) 

Appeal  —  reversal  on  fact. 

1.  Where  the  evidence  shows  that  the  judgment  from  which  the  appeal 
ia  taken  is  clearly  wrong  on  the  sole  issue  of  fact,  it  will  be  reversed,  if 
properly  challenged  on  that  ground. 

[See  note  on  this  question  beginning  on  page  212.] 


Evidence  —  forgery  —  expert  witness. 

2.  The  value  of  the  testimony  of  a 
handwriting  expert  on  the  issue  of 
forgery  depends  largely  on  the  cogency 
of  the  reasons  for  his  opinion. 

fSee  11  R.  C.  L.  586.J 

—witnesses  familiar  with  signature. 

3.  The  mere  opinion  of  witnesses 
who  testify  alone  from  familiarity 
with  a  signature  and  from  comparing 
genuine  and  disputed  writings  has  less 

Headnotes  by  Rose,  J. 


weight  generally  on  the  issue  of 
forgery  than  expert  opinions,  based  on 
scientific  skill  and  sound  reasons. 

: —  result  of  comparison. 

4.  The  result  of  comparisons  made 
by  handwriting  experts  is  a  character 
of  evidence  sanctioned  by  statute,  and 
merits  proper  consideration  on  the 
issue  of  forgery  in  a  civil  action. 

[See  10  R.  C.  L.  994;  11  R.  C.  L. 
622,  623.] 
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—  will  —  forgery  —  expert  and  sub- 
scribing witnesses. 

5.  Testimony  of  handwriting  ex- 
perts that  a  will  offered  for  probate  is 
a  forgery,  if  based  on  sound  reasons 
and  circumstances  supporting  that 
theory,  may  be  sufficient  to  overturn 
the  testimony  of  subscribing  witnesses 
that  they  saw  the  will  executed. 

Will  —  conclusiveness  of  testimony  of 
subscribing  witness. 

6.  On  the  issue  that  a  will  offered 
for  probate  is  forgery,  the  testimony 
of  subscribing  witnesses  that  it  was 
duly  executed  may  be  overthrown  by 
any  probative  proof,  either  direct,  or 
ciftumstantial,  if  admissible  under  the 
ordinary  rules  of  evidence. 
Evidence  —  presumption  as  to  truth- 
fulness of  subscribing  witness. 

7.  After  substantial  evidence  has 
been  adduced  in  support  of  the  plea 
that  a  will  offered  for  probate  is  a 
forgery,  there  is  no  presumption  that 
the  persons  purporting  to  be  subscrib- 
ing witnesses  told  the  truth  in  testify- 
ing that  they  saw  the  will  executed, 
though  not  directly  impeached  or  di- 
rectly contradicted. 


—  absence  of  impeachment. 

8.  After  contestants  adduce  credible 
proof  that  the  will  offered  for  probate 
is  a  forgery,  it  is  error  for  the  triers 
of  fact  to  entertain  the  presumption 
that  subscribing  witnesses,  in  testify- 
ing that  it  was  duly  executed,  told  the 
truth  merely  because  they  were  not 
directly  impeached,  but  the  issue  must 
be  determined  from  all  evidentiid  facts 
considered  in  their  proper  light,  in  con- 
nection with  the  plea  that  the  will  is 
genuine  and  with  the  charge  of  for- 
gery. 

Will  —  rejection  —  false  testimony  of 
subscribing  witness. 

9.  Where  circumstances  show  that 
subscribing  witnesses  testified  falsely 
that  the  will  offered  for  probate  had 
been  duly  executed,  the  will  may  be  re- 
jected without  direct  proof  that  their 
reputations  for  truth  and  veracity  were 
bad,  or  that  such  witnesses  were  cor- 
rupt or  dishonest. 

Evidence  —  showing  forgery. 

10.  Evidence  summarized  in  the 
opinion  held  to  show  clearly  that  the 
will  offered  for  probate  is  a  forgery. 


(Morrissey,  Ch.  J.,  dissents.) 


Appeal  by  contestants  from  a  judgment  of  the  District  Court  for  Adams 
County  (Dungan  and  Dorsey,  JJ.)  in  favor  of  proponents  in  a  proceeding 
to  probate  the  alleged  will  of  John  O'Connor,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Tibbets,  Morey,  Fuller,  $ 
Tibbets,  Sutton,  McKenzie,  Cox,  & 
Harris,  W.  T.  Thompson,  J.  A.  Gardin- 
er, McDonough  &  McDonough,  and 
Burkett,  Wilson,  Brown,  &  Wilson,  for 
appellants : 

The  value  of  an  opinion  of  a  hand- 
writing expert  must  depend  upon  the 
clearness  with  which  the  expert  dem- 
onstrates its  correctness,  and  the  tes- 
timony of  a  handwriting  expert  as  to 
the  genuineness  of  a  signature  sup- 
ported by  sufficiently  cogent  reasons 
might  amount  almost  to  a  demonstra- 
tion. 

Venuto  V.  Lizzo,  148  App.  Div.  164, 
132  N.  Y.  Supp.  1066;  State  v.  Ryno, 
68  Kan.  348,  64  L.R.A.  303,  74  Pac. 
1114;  Re  O'Connor,  101  Neb.  617,  164 
N.  W.  57® ;  Baird  v.  Shaffer,  L.R.A. 
1918D,  638,  and  note,  101  Kan.  586, 
168  Pac.  836. 

The  fact  that  the  alleged  testator, 
and  Watkins,  the  alleged  draftsman  of 
the  will  and  notary  public,  who  is 
alleged  to  have  certified   to  the   will, 


are  both  dead,  materially  weakens  the 
probative  effect  of  the  testimony  of 
the  alleged  witnesses  to  the  will. 

United  States  v.  Southern  P.  Co.  260 
Fed.  511. 

Failure  to  state  necessary  and  fun- 
damental facts  in  the  petition  is  fatal 
to  the  judgment  based  thereon,  and 
must  work  a  reversal  of  the  judgment. 

O'Donohue  v.  Hendrix,  13  Neb.  255, 
13  N.  W.  215;  Renfrew  v.  Willis,  33 
Neb.  98,  49  N.  W.  1095;  Gordon  v. 
Omaha,  77  Neb.  556,  110  N.  W.  313: 
Nelson  v.  Modern  Brotherhood,  78 
Neb.  429,  110  N.  W,  1008;  Hobson  v. 
Huxtable,  79  Neb.  340,  112  N.  W.  658, 
116  N.  W.  278;  Rawley's  Appeal,  118 
Me.  109,  106  Atl.  120;  Williams  v. 
Robinson,  42  Vt.  658,  1  Am.  Rep.  359. 

Messrs.  F,  P.  Olmstead  and  J,  W. 
James,  J.  B.  O'Connor,  and  James  M. 
Johnson,  for  appellees : 

The  only  testimony  required  to  es- 
tablish the  will  would  be  that  neces- 
sary to  make  a  prima  facie  case,  which 
was  done  by  Mr.  Tarwater's  evidence. 


RE  O'CONNOR. 
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Holyoke  v.  Sipp,  77  Neb.  394,  109  N. 

W.  506;  Credille  v.  Credille,  123  Ga. 
673,  107  Am.  St  Rep.  157,  51  S.  E. 
628;  StuU  v.*  StuU,  1  Neb.  (Unof.) 
380, 96  N.  W.  196 ;  Re  Jepson,  178  Cal. 
257, 172  Pac.  1108. 

The  verdict  of  a  jury  in  law  cases 
wiU  not  be  set  aside  if  based  upon  con- 
flicting evidence,  unless  the  verdict  is 
dearly  wron^r. 

Landis  v.  Watts,  82  Neb.  359,  117 
N.  W.  705;  Powers  v.  Bohuslav,  84 
Neb.  179,  120  N.  W.  942 ;  McMillan  v. 
Heaps,  85  Neb.  535,  123  N.  W.  1041 ; 
Ohio  Nat  Bank  v.  GiU  Bros.  85  Neb. 
718,  124  N.  W.  152;  J.  H.  Teasdale 
Commission  Co.  v.  Eeckler,  85  Neb. 
712,  124  N.  W.  158. 

If  the  testimony  is  conflicting  and 
is  fairly  submitted  to  the  jury,  a  new 
trial  will  not  be  granted  if  there  is 
evidence  sufficient  to  sustain  the  ver- 
dict. 

Crocker  v.  Steidl,  82  Neb.  850,  118 
N.  W.  1083;  Kraus  v.  Clark,  81  Neb. 
575,  116  N.  W.  164;  Doyle  v.  Franek, 
82  Neb.  606,  118  N.  W.  468;  Rieger  v. 
Schaible,  85  Neb.  221,  122  N.  W.  860; 
Modlin  V.  Jones,  84  Neb.  551,  121  N. 
W.  984;  McCollum  v.  Central  Gran- 
aries Co.  85  Neb.  672,  124  N.  W.  102 ; 
Fink  V.  Busch,  83  Neb.  599,  120  N.  W. 
167. 

From  the  evidence  in  this  case  the 
court  should  have  sustained  the  find- 
ing of  the  trial  court. 

Snider  v.  Dobson,  21  C.  C.  A.  76,  40 
U.  S.  App.  Ill,  74  Fed.  757;  Bayer  v. 
Cockerill,  3  Kan.  282;  Baker  v.  McAl- 
lister,  2  Wash.  Terr.  48,  3  Pac.  581. 

The  evidence  of  the  witness  on  ex- 
pert handwriting  was  given  undue 
consideration. 

Jones,  Ev.  2d  ed.  §  390;  Whitaker  v. 
Parker,  42  Iowa,  585. 

Rose,  J.,  delivered  the  'opinion  of 
the  court : 

This  is  a  proceeding  commenced 
in  the  county  court  of  Adams  county 
to  probate  an  instrument  alleged  by 
proponents  to  be  the  will  of  John 
O'Connor,  who  died  in  Hastings, 
Nebraska,  August  17,  1913.  The 
county  or  probate  judge  received  the 
document  by  mail  September  12, 
1917,  without  any  letter  of  transmit- 
tal. Proponents  offered  it  for  pro- 
bate. Parties  claiming  to  ^e  heirs  of 
decedent,  but  ignored  in  the  will, 
contested  it  as  a  forgery.  The 
county  or  probate  court,  the  court  of 


exclusive  original  jurisdiction,  found 
that  the  instrument  offered  was  not 
the  will  of  decedent,  and  refused  to 
probate  it  as  such.  Proponents  ap- 
pealed to  the  district  court,  where, 
upon  a  trial  without  a  jury,  the  will 
was  sustained  as  genuine.  To  re- 
verse the  judgment  of  the  district 
court  the  contestants  have  appealed 
to  this  court. 

The  controlling  question  for  de- 
termination is  the  sufficiency  of  the 
evidence  to  sustain  the  finding  tliat 
the  instrument  offered  for  probate  is 
the  will  of  decedent. 

John  O'Connor  went  to  Hastings 
alone  more  than  a  third  of  a  century 
ago,  and  resided  there  like  a  recluse 
until  his  death.  He  settled  among 
strangers.  He  was  a  cobbler,  and 
pursued  his  trade  and  business  dili- 
gently, lived  modestly,  and  left  the 
community  at  long  intervals  for 
brief  periods  only.  In  the  mean- 
time his  estate  increased  until  it  ex- 
ceeded in  value  $100,000.  At  the 
time  of  his  death  the  neighbors  who 
had  known  him  best,  and  the  per- 
sons .whose  business  relations  with 
him  had  extended  over  a  long  period 
of  years,  knew  nothing  about  his 
early  history  or  his  family  connec- 
tions. Since,  however,  many  per- 
sons claiming  to  be  his  heirs  and  a 
number  of  his  purported  wills  have 
engaged  the  attention  of  the  courts. 
One  of  the  alleged  wills  was  found  to 
be  a  forgery.  Re  O'Connor,  101 
Neb.  617, 164  N.  W.  570.  The  will  in 
controversy  now  is  in  form  as  fol- 
lows: 

I,  John  O'Connor,  of  Hastings, 
Adams  county,  Nebraska,  make, 
publish,  and  declare  this  my  last 
will  and  testament,  hereby  annulling 
and  revoking  all  other  wills  and  tes- 
taments made  by  me. 

First.  It  is  my  will  that  all  my 
just  debts,  including  expenses  of  my 
last  illness  and  funeral  expenses,  be 
paid. 

Second.  It  is  my  will  that  a  suit- 
able monument  mark  my  last  rest- 
ing place,  and  that  my  brother  or  his 
heirs,  if  located,  take  charge  of  and 
bury  my  remains. 
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Third.  Having  all  my  life  re- 
mained single  and  unmarried,  and 
having  at  this  date  no  wife  or  chil- 
dren to  inherit  my  property,  and 
having  no  relatives  now  living  un- 
less my  brother  Charles  or  his  heirs 
survive  me,  I  hereby  dispose  of  my 
property  and  effects  as  follows,  to 
wit: 

Fourth.  I  will,  bequeath,  and  de- 
vise all  my  property,  be  it  real,  per- 
sonal, OP  mixed,  and  wherever  sit- 
uate, if  he  be  living,  to  my  said 
brother  Charles ;  and  if  he  be  dead,  I 
will,  bequeath,  and  devise  all  my 
said  property  to  his  heirs. 

Fifth.  Should  my  said  relatives 
fail  to  claim  under  this  will  within 
five  years  after  my  death,  then,  and 
in  that  event,  it  is  my  will  that  all 
my  property,  be  it  real,  personal,  or 
mixed,  and  wherever  situate,  go  and 
be  used  for  the  purpose  of  founding 
an  orphanage  for  homeless  children 
of  the  state  of  Nebraska,  not  includ- 
ing the  cities  of  Lincoln  and  Omaha. 

One  of  the  provisions  herein  being 
that  no  child  shall  be  and  remain  an 
inmate  of  said  orphanage  longer 
than  ten  years,  or  after  said  child 
has  reached  its  tenth  birthday. 

A  second  provision  is  that  all 
sums  of  money  spent  or  used  in 
founding  or  maintaining  such  or- 
phanage be  under  the  management 
and  control  of  three  directors  or 
trustees,  one  of  whom  shall  be  my 
executor  hereinafter  named,  or  his 
successor,  which  said  successor  shall 
be  named  or  appointed  from  Adams 
county,  Nebraska,  by  the  then-act- 
ing governor  of  the  state  of  Ne- 
braska. The  other  two  trustees 
shall  be  named  from  Adams  county, 
Nebraska,  aforesaid,  by  the  then- 
acting  mayor  of  Hastings,  Nebraska, 
and  the  then-acting  judge  of  the  cir- 
cuit court  of  Adams  county,  Ne- 
braska. 

A  third  provision  is  that  said  or- 
phanage and  all  property  incident 
thereto  be  located  in  Adams  county, 
state  of  Nebraska. 

Should  it  be  ascertained  that  my 
estate  would  be  insufficient  to  main- 
tain said  orphanage,  as  hereinbefore 
provided,  then  I  would  suggest,  and 


it  is  my  will,  that  the  age  limit  of 
children  in  said  orphanage  be  re- 
duced, unless  the  state:  of  Nebraska 
would  make  up  the  deficiency. 

Sixth.  I  hereby  appoint  my 
trusted  friend,  Mr.  W.  H.  Lanning, 
of  Hastings,  Nebraska,  executor  of 
this,  my  last  will  and  testament. 

Seventh.  It  is  my  will  that  my 
said  executor  and  any  trustees  that 
may  be  appointed  hereunder  be  re- 
quired to  give  bond  for  the  faithful 
performance  of  this  trust. 

Executed  by  me  this  10th  day  of 
October,  1908. 

John  O'Connor. 

Signed,  sealed,  published,  and  de- 
clared by  the  above-named  John 
O'Connor,  as  and  for  his  last  will  and 
testament,  who  in  the  presence  of 
us  and  at  his  request,  and  in  the 
presence  of  each  other,  have  sub- 
scribed our  names  hereto  as  wit- 
nesses hereof. 

Lawson  Tarwater. 

Stephen  H.  Turner. 

State  of  Missouri,       }        . 
County  of  Buchanan  J     ^^ 

On  this  10th  day  of  October,  1908, 
before  me,  the  undersigned,  a  notary 
public  within  and  for  Buchanan 
county,  state  of  Missouri,  personal- 
ly appeared  John  O'Connor,  of  Hast- 
ings, Nebraska,  who  is  personally 
known  to  me  to  be  the  person  de- 
scribed in  and  who  executed  the 
foregoing  will  and  testament,  and 
subscribed  and  published  same  in 
the  presence  of  the  above-named 
witnesses,  to  be  his  last  will  and  tes- 
tament.   • 

In  witness  whereof,  I  have  here- 
unto set  my  hand  and  affixed  my 
official  seal  at  my  office  in  St.  Joseph^ 
the  date  and  year  first  above  writ- 
ten. My  term  expires  on  the  22d 
day  of  March,  1909. 
[Seal.]  Grant  S.  Watkins,  Notary 
Public. 

If  this  is  a  genuine  will,  it  was 
drawn  by  and  acknowledged  before 
Grant  S.  Watkins,  an  attorney  at 
law  and  a  notary  public,  and  was  exe- 
cuted in  his  office  on  the  fourth  floor 
of  the  German-American  Bank 
Building,  St.  Joseph,  Missouri,  Octo- 
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ber  10,  1908.  It  is  alleged  that  the 
Charles  O'Connor  mentioned  in  the 
will  as  the  brother  of  decedent  died 
June  13,  1903,  and  that  proponents, 
eleven  in  number,  are  his  sons  and 
daughters.  Watkins  died  August 
5,  1909.  His  widow,  a  witness  for 
proponents,  told  the  story  of  the 
finding  of  the  will,  which  may  be 
summarized  thus : 

September  11,  1917,  James  D. 
Witten,  of  Kansas  City,  Missouri, 
who  long  ago  had  shared  a  law  office 
with  Watkins,  and  who  had  not  been 
seen  by  Mrs.  Watkins  for  a  good 
many  years,  called  on  her  at  her 
home  in  St.  Joseph,  asked  her  about 
some  mining  stock  formerly  owned 
by  her  husband,  inquired  if  she 
wanted  to  sell  it,  and  wondered  what 
had  become  of  her  husband's  law 
books.  She  told  him  the  books  had 
all  been  sold  except  a  set  of  Lawyers 
Reports  Annotated  and  a  few  vol- 
umes of  an  Encyclopedia.  For  the 
purpose  of  examining  the  books  Mrs. 
Watkins  and  Witten  went  together 
the  same  day  to  the  law  office  of  W. 
K.  Amick,  where  the  books,  in  the 
bank  building  mentioned,  had  been 
stored  after  the  death  of  Watkins. 
They  were  piled  in  a  comer  and  were 
covered  with  dust.  Amick  was  in 
his  office  at  the  time  with  his  back 
to  the  books.  After  Witten  had 
examined  a  number  of  volumes,  a 
book  in  his  hand  opened,  while  he 
was  seated,  and  from  the  position  of 
Mrs.  Watkins  as  she  stood  behind 
him  she  observed  between  the  leaves 
a  sealed  envelop,  marked  on  the  out-* 
side  a  wilL  She  took  it,  but  did  not 
open  it,  and,  without  calling  Amick's 
attention  to  what  had  been  found  in 
his  office,  went  directly  with  Witten 
to  an  office  in  another  building. 
There  she  procured  a  suitable  mail- 
ing envelop.  She  and  Witten  then 
went  directly  to  the  postoffice.  By 
his  direction  Mrs.  Watkins  sent  the 
sealed  document  by  registered  mail 
to  the  *Trobate  Judge,  Hastings, 
Nebraska."  A  few  minutes  later 
Witten  left  St.  Joseph  for  Kansas 
City.  After  some  negotiating,  and  a 
trip  by  Mrs.  Watkins  to  Kansas  City 
in  response  to  a  call  by  telephone. 


Witten  bought  the  books  for  $35, 
and  they  were  shipped  to  him  in 
November  following. 

In  substance  this  is  the  story  of 
Mrs.  Watkins.  In  many  respects  it 
is  like  the  testimony  of  Witten,  who 
was  called  as  a  witness  by  some  of 
the  contestants.  He  said,  however, 
that  he  was  not  seated  while  exam- 
ining the  books,  that  Mrs.  Watkins 
found  the  will,  that  he  never 
touched  it,  and  that  he  was  never 
nearer  to  it  than  3  feet;  but  he  ad- 
mitted he  advised  her  to  send  it  to 
the  probate  judge  at  Hastings  by 
registered  mail,  without  mentioning 
the  matter  to  anyone,  and  that  he 
did  not  leave  her  until  he  was  cer- 
tain that  the  registered  envelop  had 
been  deposited  in  the  postoffice. 
Where  the  testimony  of  these  two 
witnesses  to  the  finding  of  the  will 
conflict,  that  of  Mrs.  Watkins  is 
more  satisfactory.  She  seems  to 
have  a  better  memory,  and  appears 
to  be  more  candid.  Both  testified  by 
deposition. 

The  registered  letter  was  received 
by  the  county  or  probate  judge  at 
Hastings,  September  12,  1917. 
When  opened  it  contained  a  sealed 
envelop  bearing  in  typewriting  the 
following  indorsement:  "My  last 
will  and  testament.  In  case  of 
death  send  to  W.  H.  Lanning,  Has- 
tings, Neb." 

This  was  followed  by  "John 
.O'Connor,  Hastings,  Nebr.,"  written 
with  pen  and  ink  in  the  genuine  or 
the  simulated  handwriting  of  dece- 
dent. After  publication  of  notice  of 
a  purpose  to  open  the  sealed  en- 
velop the  county  judge  publicly 
opened  it  November  19,  1917,  and  it 
contained  the  will  in  controversy. 

Mrs.  Watkins,  in  giving  her  dep- 
osition, looked  at  a  photographic 
copy  of  the  Will,  and  said  she 
thought  the  name  of  the  notary 
"Grant  S.  Watkins,"  by  whom  the 
acknowledgment  purports  to  have 
been  taken,  was  the  genuine  signa- 
ture of  her  husband. 

W.  K.  Amick  testified  that  in  a 
drawer  in  his*  office  desk,  under  pa- 
pers which  had  not  been  disturbed 
for  several  years,  he  found  a  notari- 
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al  seal;  that  when  found  it  could 
not  be  opened;  that  he  had  it  re- 
paired, and,  when  tested,  it  proved 
to  be  the  seal  of  Watkins.  Impres- 
sions of  the  seal  were  taken  in  open 
court,  and  they  are  identical  with 
the  impression  of  the  seal  on  the 
will. 

The  names  of  the  subscribing  wit- 
nesses are  Lawson  Tarwater  and 
Stephen  H.  Turner.  At  the  time  of 
the  trial  the  former  resided  in 
Kansas  City,  Missouri,  and  the  lat- 
ter in  San  Bernardino,  California. 
According  to  their  story  as  told  on 
the  witness  stand,  they  became 
friends  in  1899,  while  working  in  the 
Burlington  shops  at  St.  Joseph,  Mis- 
souri, their  friendship  having  re- 
mained steadfast  and  a  correspond- 
ence  having  been  carried  on  between 
them  when  separated.  Their  testi- 
,mony  on  the  witnessing  of  the  will, 
for  present  purposes,  may  be  sum- 
marized as  follows : 

In  October,  1908,  Turner,  while 
employed  in  a  dairy  at  Jacksonville, 
Illinois,  had  a  two-weeks'  vacation, 
with  liberty  to  go  where  he  pleased, 
and  went  on  a  visit  to  the  home  of 
Tarwater,  who  then  resided  in  St. 
Joseph,  Missouri,  arriving  at  the  lat- 
ter's  residence  in  the  forenoon, 
Saturday,  October  10,  1908.  In  the 
afternoon  of  the  same  day  host  and 
guest  walked  down  town,  a  mile  or 
more,  and  went  together  to  the  law 
office  of  Watkins,  an  acquaintance 
of  Tarwater,  whose  purpose  in  call- 
ing was  to  inquire  about  the  renting 
of  some  property.  Tarwater  and 
Turner  walked  into  the  office  of  Wat- 
kins between  3  and  4  o'clock  in  the 
afternoon*  Tarwater  spoke  to  Wat- 
kins and  introduced  Turner.  Wat- 
kins shook  hands  with  both.  At  the 
time  another  man  seated  in  the 
office  was  introduced  by  Watkins  to 
the  two  arrivals  as  John  O'Connor  of 
Hasting,  Nebraska,  and  came  for- 
ward and  shook  hands  with  them. 
"I  have  a  will  here  for  Mr.  O'Con- 
nor," said  Watkins.  'We  should 
like  for  you  boys  to  sign  this  will,  if 
you  haven't  any  objections."  Both 
expressed  a  willingness  to  be  wit- 
nesses.     Watkins    read    the    will, 


asked  O'Connor  if  it  was  his  will» 
and  was  answered  in  the  affirmative. 
The  signatures  were  written  on  the 
will  by  each  person  in  the  following 
order:  O'Connor,  Tarwater,  Tur- 
ner, Watkins.  The  latter  took  the 
acknowledgment  and  affixed  his  no- 
tarial seal.  Tarwater  talked  to  Wat- 
kins about  renting  a  house,  while 
Turner  engaged  O'Connor  in  conver- 
sation. The  subscribing  witnesses 
were  in  the  office  of  Watkins  twenty 
or  thirty  minutes  only.  They  had 
never  before  seen  John  O'Connor, 
and  never  saw  him  afterward. 

If  the  subscribing  witnesses  told 
the  truth  the  will  offered  for  probate 
was  executed  in  the  manner  out- 
lined. In  the  respects  narrated 
there  was  no  material  difference  in 
the  testimony  of  the  two  subscrib- 
ing witnesses.  Both  were  specific,  di- 
rect, and  positive  in  their  statements. 
In  addition,  the  office  of  Watkins, 
the  pens  used  by  all  present, 
the  sealing  of  the  will  by  Watkins  in 
an  envelop,  the  personal  appearance 
of  John  O'Connor  and  of  Watkins, 
the  former's  benefactions  and  his 
statements  in  regard  to  himself  and 
to  his  lost  brother  Charles,  and  the 
place  of  their  nativity,  were  de- 
scribed in  more  or  less  detail  by  One 
or  the  other,  or  by  both,  of  the  sub- 
scribing witnesses  while  testifying 
on  behalf  of  proponents. 

There  is  also  proof  that  John 
O'Connor  once  went  to  St.  Joseph  to 
purchase  shoes  for  his  store,  but  the 
date  is  •not  given,  and  the  evidence 
tends  to  show  it  was  not  October  10, 
1908.  In  addition  there  is  testimony 
by  both  experts  and  nonexperts  that 
the  names  of  John  O'Connor  and 
Grant  S.  Watkins,  as  they  appear  on 
the  will,  are  genuine. 

Was  the  trial  court  clearly  wrong 
in  finding  that  the  will  offered  by 
proponents  for  probate  was  genu- 
ine? 

Wallace  0.  Shane,  paying  teller  of 
the  Omaha  National  Bank,  with 
which  he  had  been  connected  in 
some  capacity  for  nearly  thirty-five 
years,  testified  on  behalf  of  contes- 
tants as  a  handwriting  expert.  He 
had  examined  the  handwriting:  of 
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decedent  and  his  genuine  signature, 
including  checks,  letters,  and  other 
instruments,  his  purported  signa- 
ture on  the  will,  and  had  compared 
accepted  standards  with  the  dis^ 
puted  writing,  and  expressed  the 
opinion  that  the  latter  was  a  for- 
gery. Asked  to  give  reasons  for  his 
opinion,  the  expert  explained  char- 
acteristic habits  of  decedent  in 
writmg  his  name,  as  shown  by  genu- 
ine signatures  covering  a  number  of 
years.  The  following  is  a  facsimile 
of  a  genuine  signature : 

A  reproduction  of  the  disputed 
signature  on  the  will  follows: 

Some  of  the  habits,  character- 
istics, and  earmarks  of  John  O'Con- 
nor, as  revealed  by  his  genuine 
signatures,  but  not  found  in  his  pur- 
ported signature  on  the  will,  were 
pointed  out  by  the  expert  Shane,  in 
substance,  as  follows:  The  strokes 
of  the  pen  show  a  tremor.  The  let- 
ters "r  and  "h"  and  "C"  are  about 
in  a  line.  The  upper  loop  of  the  "J'' 
is  wide  at  the  top  and  is  above  the 
base  line,  the  left  curve  being  nearly 
uniform  to  the  apex.  The  "o"  in 
'7ohn"  has  a  pinched  appearance, 
and  the  line  running  therefrom  to 
the  top  of  the  letter  "h"  is  almost 
vertical,  the  stem  of  the  *V  be- 
ing finished  and  left  with  sharp 
strokes.  The  latter  part  of  the  "h" 
and  the  "n"  show  a  cramped  position 
of  the  hand.  The  bottom  of  the 
capital  letter  "0"  extends  below  the 
base  line.  The  right  side  of  the  loop 
in  the  capital  letter  "C"  is  almost 
vertical,  and  it  is  crossed  by  the  left 
curve  close  to  the  base  line.  The 
small  "o"  following  "C"  in  the  word 
*XKConnor"  is  almost  vertical,  and 
the  two  "n's'*  are  made  with  sharp 
strokes.  The  last  "o"  in  the  name 
shows  stops  of  the  pen  or  a  tremor, 
and  between  it  and  the  final  "r"  the 
line  is  almost  straight. 


The  expert  explains  that  these  pe- 
culiarities in  the  genuine  signature 
result  from  the  habits  of  John  O'Con- 
nor in  writing  his  name,  and  are  not 
evidenced  by  the  disputed  signature. 
In  handwriting,  "a  habit,"  says  the 
witness,  ^'operates  automatically, 
without  a  man's  conscious  effort." 
The  imitator  or  the  forger  is  not  af- 
fected by  these  habits  or  by  the 
natural  tremor  of  an  old  person.  As 
interpreted  by  the  expert,  they  tell 
their  own  story  of  the  handwriting 
of  John  O'Connor  in  connection  with 
the  standards  used.  In  the  respects 
outlined,  when  explained  by  the  ex- 
pert, there  are  distinctive  chiro- 
graphic  differences  between  the  gen- 
uine and  the  disputed  signatures,  as 
comparisons  show.  If  John  O'Con- 
nor signed  the  will,  in  doing  so  he 
departed  from  the  habits  of  pen- 
manship which  had  voluntarily 
prompted  him  for  years  in  writing 
his  name.  This  witness  had  made  a 
study  of  standard  texts  on  the  sub- 
ject of  handwriting,  and  had  testi- 
fied as  an  expert  in  important  cases 
involving  the  charge  of  forgery.  His 
testimony  answers  foi;  itself  and 
gives  its  own  reasons  for  the  light  it 
throws  on  the  issue  of  forgery. 

An  eminent  author  writes :  "The 
real  expert,  .  .  .  when  guided 
and  assisted  by  the 
competent  lawyer, 
will  make  the  facts 
themselves  testify,  and  stand'  as 
silent,  but  convincing,  witnesses, 
pointing  the  way  to  truth  and  jus- 
tice." Osbom,  Questioned  Docu- 
ments, p.  xxiii. 

Of  this  author's  work,  Wigmore 
says :  "The  feature  of  Mr.  Osborn's 
book  which  will  perhaps  mark  its 
most  progressive  aspect  is  its  insist- 
ence upon  the  reasons  for  an  opin- 
ion,— not  the  bare  opinion  alone." 
L.R.A.1918D,  647  note  (Baird  v. 
Shaffer,  101  Kan,  585, 168  Pac.  836) . 

The  importance  of  this  feature  of 
expert  testimony  on  .^..^^..^ 
handwntmg       was  familiar  with 
emphasized     in     a  •»«"^»'«- 
former  opinion.    Re  O'Connor,  101 
Neb.  617,  164  N.  W.  570. 

There  is  other  testimony  of  a  sim- 
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ilar  import.  Charles  G.  Lane,  presi- 
dent of  the  Exchange  National  Bank 
of  Hastings,  had  known  John  O'Con- 
nor for  thirty  years.  The  latter 
had  been  a  regular  depositor  and 
customer  of  that  bank,  and  had  kept 
therein  a  box  for  papers.  Lane  had 
seen  him  writing  his  name,  was 
familiar  with  his  handwriting,  had 
recently  compared  genuine  signa- 
tures with  the  signature  on  the  will, 
and  expressed  the  opinion  that  the 
latter  was  a  forgery.  His  answers  on 
the  witness  stand  show  that  he  was 
competent  to  testify  from  actual 
knowledge,  as  well  as  from  the 
standpoint  of  a  handwriting  expert. 
In  several  important  particulars  he 
points  out  distinctive  features  of  the 
genuine  handwriting,  which  are  not 
found  in  the  disputed  signature. 
In  all  of  the  genuine  signatures,  ac- 
cording to  his  testimony,  the  letters 
are  imperfectly  formed  as  compared 
with  those  in  the  disputed  signature, 
and  in  the  latter  the  terminating 
curve  in  the  capital  "O"  is  too 
heavily  shaded.  From  observation 
of  John  O'Connor  while  writing  his 
name,  Lane  said  that  the  former 
made  the  apostrophe  in  a  careless 
manner  with  a  quick  upward  stroke, 
always  making  it  the  same  way, 
commencing  at  the  bottom  and  fin- 
ishing at  the  top.  Lane  also  testi- 
fied, in  substance,  that  the  apos- 
trophe in  the  name  on  the  will  was 
made  from  the  top  downward,  the 
pen  opening  with  pressure  where  the 
line  is  shaded  and  closing  with  a 
fine  point  at  the  end.  This  testi- 
mony shows  on  its  face  that  it 
speaks  the  truth  when  considered 
with  the  genuine  and  the  disputed 
signatures  and  with  the  other  evi- 
dence. It  demonstrates  that  the 
apostrophe,  which  is  a  distinctive 
part  of  the  name  of  John  O'Connor 
as  he  always  wrote  it  himself,  is  up- 
side down  on  the  will.  Being  in  the 
habit  of  making  the  apostrophe  in  a 
careless  manner  from  the  lower  end 
upward,  and  being  thus  prompted 
without  a  conscious  mental  effort, 
the  inference  is  that  he  did  not  write 
his  name  on  the  will  with  this  char- 
acter Wrong  end  down  in  a  different 


form.  The  apostrophe  in  the  name 
on  the  will  shows,  as  the  expert  ex- 
plains, that  it  was  not  carelessly 
made  with  an  upward  stroke,  as 
John  O'Connor  made  it,  but  that  it 
was  carefully  made  with  a  down- 
ward stroke,  the  pen  spreading  with 
pressure  where  the  shading  is 
heavy,  and  closing  where  the  char- 
acter terminates,  with  a  fine  point. 
Other  differences  between  the  genu- 
ine and  the  disputed  signature,  as 
the  chirography  is  analyzed  by  the 
experts,  tell  the  same  story  of  for- 
gery. 

Testimony  of   this   character    is 
sanctioned  by  legislation.    The  stat- 
ute provides :  ^  "Evidence  respecting 
handwriting  may  be  • 
given    by    compari-  Zo^^lluL. 
sons  made,  by  ex- 
perts or  by  the  jury,  with  writing 
of  the  same  person  which  is  proved 
to  be  genuine."    Rev.  Stat.  1913,  § 
7912. 

Testimony  of  handwriting  experts 
that  a  will  is  a  forgery  has  been 
held     sufficient     to  __^,i,_^^^ 
overturn  oral  testi-  -Stpert^^ISd'^ 
mony    of    subscrib-  tTuJ^'AV;' 
mg   witnesses   that 
the  will  was  duly  executed.    Weber 
V.  Strobel,  —  Mo.  — ,  194  S.  W.  272 ; 
Baird    v.    Shaffer,    101    Kan.    585, 
L.R.A.  1918D,  638, 168  Pac.  836.    In 
the  latter  case  the  rule  announced 
reads  thus :    "The  testimony  of  sub- 
scribing    witnesses 

to   a   will   may   be  SiS^Siei.  •! 
overcome     by    any  tentimoay  of 

probative  facts  and  ^At:^,*  ■' 
circumstances      ad- 
missible under  the  ordinary  rules  of 
evidence." 

There  is  also  in  the  present  case 
expert  testimony  of  a  probative  na- 
ture tending  to  prove  that  the  name 
of  Grant  S.  Watkins,  the  lawyer  by 
whom  the  will  is  said  to  have  been 
drawn,  and  before  whom  it  purports 
to  have  been  acknowledged,  is  a  for- 
gery. 

While  witnesses  who  had  seen 
Watkins  writing  his  name  and  who 
were  familiar  with  his  handwriting 
testified  to  the  opinion,  after  exam- 
ining accepted  standards,  that  his 
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signature  on  the  will  is  genuine,  the 
reasons  which  give  weight  to  such 
testimony  are  generally  wanting, 
niere  is  like  proof  as  to  the  genuine- 
ness of  the  signature  of  John 
O'Connor  on  the  will,  and  one  hand- 
writing expert  gave  reasons  for  his 
conclusion,  but  they  failed  to  show 
charactenstic  habits  of  decedent  by 
which  the  writer  of  the  signature  on 
the  will  was  prompted.  AH  of  such 
testimony  on  behalf  of  proponents, 
though  entitled  to  consideration, 
lacks  weight  for  want  of  cogent  rea- 
sons, when  the  expert  proof  of  for- 
gery is  considered  from  the  same 
standpoint.  Note,  subdivision  HI. 
LRA.1918D,  647. 

The  two  subscribing  witnesses 
who  testified  on  behalf  of  propo^ 
nents  that  the  will  was  duly  ex- 
ecuted were  not  directly  impeached 
or  directly  contradicted  by  other  wit- 
nesses, and  for  that  reason  the  trial 
court,  in  reaching  the  conclusion 
that  the  will  is  genuine,  indulged  the 
presumption  that  they  told  the 
truth.  This  presumption,  after 
there  had  been  credible  proof  of  the 
forgery  charged  by  contestants,  was 
entertained  throughout  the  remain- 
der of  the  trial  below,  and  inheres  in 
the  judj^ent,  as  shown  by  the  opin- 
ion of  the  trial  court.  After  the  evi- 
dence of  f  di-gery  had  been  adduced, 

the  entertaining  of 
such  a  presumption 
was  a  serious  error. 
In  a  civil  case,  when 
there  is  substantial 
proof  in  support  of  the  plea  that  the 
will  offered  for  probate  is  a  forgery, 
all  presumptions  in  favor  of  gen- 
uineness fall.  Thereafter  the  truth 
must  be  found  in  the  evidence  itself, 
and  every  item  of  proof  must  stand 
on  its  own  footing  in  connection  with 
each  evidential  fact  considered  in  its 
proper  lifirht.  In  this  test  presump- 
tion creates  no  advantage  one  way 
or  the  other.  In  such  a  situation 
persons  who  declare  themselves  to 
be  subscribing  witnesses,  and  boldly 
speak  from  the  witness  stand  as 
such,  though  not  directly  impeached, 
are  subject  to  the  same  impartial 
and  penetrating    scrutiny    as    the 


Erfdea 
preswnptlOB  as 
to  tratlifvlBeas 
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mute  instrument  ascribed  by  them 
to  the  deed.  In  the  unbiased  search 
for  the  truth  the  law  has  no  favor- 
ites by  presumption.  SiFent  circum- 
stances, without  power  to  change 
their  attitude,  or  to  make  explana- 
tions, or  to  commit  perjury,  may 
speak  as  truthfully  in  court  as  ani- 
mated witnesses.  When  an  issue  of 
forgery  in  a  civil  case  is  raised  by 
pleadings  and  contested  by  evidence 
on  both  sides,  there 
is  no  presumption  nSpHSSmeit. 
either  in  favor  of 
witnesses  or  in  favor  of  circum- 
stances. All  of  the  evidential  facts 
which  throw  light  on  the  issue  must 
be  considered  in  connection  with  the 
allegation  of  proponents  that  the 
will  is  genuine  and  with  the  charge 
of  contestants  that  the  document 
offered  for  probate  is  a  forgery.  If 
the  truth  is  found  in  oral  testimony, 
it  must  determine  the  issue,  but  it  is 
equally  potent  if  found  in  circum- 
stances. 

In  the  recent  case  of  Baird  v. 
Shaffer,  supra,  the  appellants  stated 
their  position  as  follows :  "It  is  also 
our  contention  that  the  positive  tes- 
timony of  the  three  subscribing  wit- 
nesses cannot  be  overthrown  by 
mere  opinion  evidence,  in  the  ab- 
sence of  evidence  tending  to  show 
corruption  or  dishonesty  on  the  part 
of  such  attesting  witnesses." 

This  was  answered  by  the  su- 
preme court  of  Kansas  as  follows: 
"The  testimony  of  'attesting  wit- 
nesses to  a  will  may  be  overcome  by 
any  competent  evidence.  .  . 
Where    the    signa-  ^„,      ^    ^^ 

.  .  Ml     •  Will— rejectioa 

ture    to    a    will    is    a   — faUe  testtmonr 

forgery,  and  where  ^itlewr'****"' 
the  attesting  wit- 
nesses have  the  hardihood  to  commit 
perjury,  it  is  difficult  to  see  how  the 
bogus  will  can  be  overthrown,  ex- 
cept by  expert  and  competent  opin- 
ion evidence  tending  to  show  that 
the  pretending  signature  is  not  that 
of  the  testator,  but  spurious." 

There  being  competent  evidence 
on  both  sides  of  the  controverted  is- 
sue, the  circumstances  must  be  con- 
sidered from  the  standpoint  of  for- 
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gery,  as  well  as  from  the  standpoint 
of  genuineness. 

Whether  the  will  is  genuine  or 
spurious,  tlie  person  to  be  most 
benefited  by  it,  if  probated,  is  James 
B.  O'Connor,  of  Kansas  City,  Mis- 
souri. He  claims  to  be  a  son  of 
Charles  O'Connor,  testator's  lost 
brother  and  beneficiary,  who  died 
June  18,  1903,  leaving  eleven  chil- 
dren now  living,  all  being  propo- 
nents. In  addition  to  his  share  of 
the  estate,  if  the  will  is  probated, 
James  B.  O'Connor  is  interested  as 
attorney  for  the  other  legatees  and 
devisees.  October  10, 1908,  the  date 
of  the  will,  and  both  before  and  after 
that,  he  occupied  an  office  on  the 
fourth  floor  of  the  German-Ameri- 
can Bank  Building,  St.  Joseph,  Mis- 
souri, diagonally  across  a  corridor 
from  the  office  of  Grant  S.  Watkins, 
where  the  .will  was  found  in  presence 
of  the  latter's  widow  September  11, 
1917,  Watkins  having  died  August 
5,  1909.  Some  of  the  law  books  and 
the  notarial  seal  of  Watkins  were  in 
a  law  office  on  this  floor  until  the  will 
was  found.  James  B.  O'Connor  was 
familiar  with  the  scenes  of  the  mak- 
ing and  of  the  finding  of  the  will,  as 
the  facts  are  pleaded  by  him.  He 
knew  Watkins,  who  is  said  to  have 
drawn  it,  and  Tarwater,  a  subscrib- 
ing witness,  who  testified  it  was  exe- 
cuted. James  B.  O'Connor  spent  at 
least  two  hours  a  day  for  six  days 
with  the  other  subscribing  witness. 
Turner,  in  California,  before  the  lat- 
ter gave  a  deposition  in  this  case, 
and  he  also  knew  Witten,  who  found 
the  will  in  time  to  prevent  the  estate 
of  decedent  from  going  to  a  chari- 
table institution.  James  B.  O'Con- 
nor, Tarwater,  and  Witten,  all  for- 
mer residents  of  St.  Joseph,  and  all 
familiar  with  the  office  in  which  the 
will  was  found  and  the  surround- 
ings, now  live  in  Kansas  City,  Mis- 
souri. James  B.  O'Connor  was  a 
listener  at  a  trial  in  Hastings, 
Nebraska,  where  an  instrument  pur- 
porting to  be  the  will  of  John 
O'Connor,  deceased,  was  found  to  be 
a  forgery,  and  therefore  had  an  op- 
portunity to  observe  the  handwrit- 
ing, appearance,  property,  neighbors, 


and  business  associates  of  de> 
cedent.  The  incentive  for  the  for- 
gery and  tjie  knowledge  essential  to 
such  an  undertaking  are  .clearly 
shown. 

.  From  the  standpoint  of  a  genuine 
will  the  stories  of  the  witnesses  who 
testified  that  it  was  executed  and 
found  are  unusual,  if  not  fanciful. 
A  careful  exacting  man,  with  suf- 
ficient sagacity  and  determination  to 
keep  all  knowledge  of  his  family  con- 
nections from  his  neighbors  and 
business  associates  for  a  third  of  a 
century,  and  to  make  and  preserve  a 
fortune,  is  not  likely  to  confide  hi» 
secrets  and  the  disposition  of  his 
property  to  utter  strangers  or  to 
chance.  From  the  standpoint  of 
forgery  the  will  and  the  discovery 
are  clever  devices  to  deceive  the 
court  and  to  screen  the  forger  from 
justice.  The  will  itself,  if  examined 
without  suspicion,  contains  an  un- 
necessary acknowledgment  which  a 
careful  lawyer  would  generally 
avoid;  but,  considered  as  a  forgery, 
the  acknowledgment  and  the  seal 
create  an  appearance  of  authenticity 
to  allay  suspicion  of  forgery,  and  to 
make  an  occasion  for  the  recital  of 
facts  difficult  of  proof,  namely,  that 
testator  was  John  O'Connor,  of 
Hastings,  Nebraska,  that  he  was 
personally  known  to  the  Notary,  and 
that  the  will  was  executed. 

The  finding  of  the  seal  under  pa- 
pers that  had  not  been  disturbed  for 
several  years,  as  already  stated,  is  a 
circumstance  tending  to  indicate 
that  the  will  is  not  a  recent  device 
adapted  to  known  present  condi- 
tions, but  it  does  not  necessarily  re- 
fute the  inference  of  a  series  of  cir- 
cumstances tending  to  support  the 
theory  of  forgery.  A  single  inci- 
dent like  that  may  be  due  to  an 
honest  mistake  of  the  witness  who 
so  testified,  or  to  an  imposition,  just 
as  Mrs.  Watkins,  who  saw  the  will 
in  the  book,  may  have  mistakenly, 
but  honestly,  believed  it  had  been 
left  there  by  her  husband  years  be- 
fore. 

No  one  would  forge  a  will,  intend- 
ing to  have  it  probated,  without 
plans    for    its    discovery,    for    the 


RE  O'CONNOR. 

(—  yeh.  —,  179  N.  W,  ^01.) 


209 


flcreening  of  himself  from  justice, 
and  for  procuring  the  false  testi- 
mony essential  to  proof  of  its  execu- 
tion. Wab  the  will  discovered  by 
accident  or  design  ?  Witten  opened 
the  book  where  it  was  seen  by  Mrs. 
Watkins.  Do  the  circumstances  or 
his  testimony  indicate  that  he  would 
not  undertake  such  a  mission  ?  He 
used  reckless,  coarse,  and  profane 
language  while  testifying,  and  was 
unable  to  disguise  his  anxiety  to  cre- 
ate the  impression  that  he  had  not 
acted  by  prearrangement  or  design 
in  his  connection  with  the  finding  of 
the  will,  and  with  his  directions  to 
Mrs.  Watkins  to  send  it  secretly  to 
the  probate  court.  Among  other 
things,  he  said,  in  substance,  that  he 
was  a  grandson  of  a  brother  of  King 
Albert  of  England ;  that  he  was  ad- 
mitted to  the  bar  in  Keokuk,  Iowa, 
in  1866,  but  never  practised  -law 
regularly,  because  he  had  been  shot 
in  the  neck  at  Long  Jack,  the  wound 
interfering  with  his  speech,  though 
he  had  been  interested  in  a  law  office 
with  Watkins  for  four  years,  begin- 
ning in  1887 ;  that  he  had  run  down 
and  arrested  moonshiners  in  Arkan- 
sas, Indian  Territory,  and  Missouri ; 
that  he  had  been  special  agent  for 
the  Federal  revenue  department  in 
western  Nebraska ;  that  he  was  with 
Frank  Hickock,  known  as  "Wild 
Bill."  when  the  latter  was  murdered 
in  Deadwood ;  that  he  had  been  inter- 
ested in  mines  in  Arkansas,  and  had 
been  with  "Wild  Bill"  in  the  Black 
hills  during  the  mining  excitement 
there;  that  he  was  investigator  at 
St  Joseph  for  the  street  car  com- 
pany and  the  Grand  Island  Railroad, 
James  B.  O'Connor  having  cases 
against  those  corporations  at  the 
time;  that  he  was  not  often  in  that 
attorney's  office  in  Kansas  City,  Mis- 
souri. His  evidence  as  to  the  finding 
of  the  wiU  is,  on  its  face,  open  to  the 
suspicion  of  design.  While  he  was 
called  by  some  of  the  contestants  as 
a  witness,  the  court  is  more  inter- 
ested in  ascertaining  the  truth  than 
in  charging  his  infirmities  to  any 
particular  litigant.  Though  he  said 
his  errand  to  the  home  of  Mrs.  Wat- 
kins was  to  inquire  about  mining 

12  A.L.R.— 14. 


stock,  the  conversation  promptly 
drifted,  by  his  inquiry,  to  the  law 
books  of  her  deceased  husband. 
These  books  absorbed  his  attention 
until  the  will  was  found,  and  there- 
after the  will  was  the  sole  subject 
of  interest  until  it  was  in  the  mail, 
when  Witten  inmiediately  left  Mrs. 
Watkins  for  Kansas  City.  The  ne- 
gotiations for  the  books  did  not  close 
for  perhaps  two  months,  and  not  un- 
til the  will  was  about  to  be,  or  had 
been,  opened  in  the  county  court  at 
Hastings,  Nebraska.  He  confessed 
he  had  made  no  use  of  the  books. 
The  sealed  envelop,  when  found, 
bore  this  indorsement  in  typewrit- 
ing :  "In  case  of  death,  send  to  W.  H. 
Lanning,  Hastings,  Neb." 

Though  there  were  no  other  direc- 
tions, Witten  instructed  Mrs.  Wat- 
kins to  s^nd  the  i/yjill  to  the  "pro- 
bate judge,  Hastings,  Nebraska,"  in- 
stead of  following  the  direction  to 
send  it  to  Lanning,  and  she  did  as 
she  was  told.  The  will  thus  escaped 
the  scrutiny  of  a  public-spirited  man 
of  known  integrity  before  reaching 
the  probate  court.  The  evidential 
facts,  the  character  of  the  testimony 
of  Witten,  and  the  circumstances 
disclosed  by  all  of  the  evidence  are 
consistent  with  the  charge  of  for- 
gery and  with  the  theory  that  the 
will  was  found  by  design,  and  not  by 
accident. 

Do  the  proofs  of  forgery  and  the 
corroborating  circumstances  over- 
throw the  testimony  of  the  two  sub- 
scribing witnesses,  Turner  and  Tar- 
water?  These  witnesses  seem  to 
have  been  chums.  Their  employ- 
ment changed  often,  and  they  fre- 
quently moved  from  place  to  place. 
Within  a  few  years  Turner  had  been 
a  helper  in  a  machine  shop,  an  opera- 
tor in  a  gas  plant,  a  stationary  fire- 
man, a  janitor  in  a  building,  an  em- 
ployee in  a  dairy,  a  laborer  in  an 
orange  grove,  in  car  shops,  and  in 
an  ice  plant,  and  had  beem  in  the 
employ  of  Young  Men's  Christian 
Associations  in  a  number  of  cities,  in 
the  capacity  of  janitor  or  caretaker 
of  rooms.  In  the  meantime  he  had 
lived  in  seven  different  states.  He 
took  an  active  interest  in  the  O'Con- 
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nor  estate  as  early  as  January  21, 
1916,  when,  in  the  Young  Men's 
Christian  Association,  La  Fayette, 
Indiana,  he  wrote  a  letter  to  Tarwa- 
ter,  saying  in  part: 

I  received  a  little  surprise  to-day. 
I  picked  up  a  Nebraska  State  Journ- 
al in  one  of  the  rooms,  and  glanced 
over  it,  and  what  do  you  think 
caught  my  eye?  It  was  an  item 
about  the  John  O'Connor  estate  be- 
ing turned  over  to  the  state  of  Ne- 
braska. I  wonder.  Jack,  if  that 
could  be  the  John  O'Connor  that  we 
^ere  witnesses  to  his  will  several 
years  ago  when  I  was  in  St.  Joe 
visiting  you  ?  You  remember,  don't 
you?  It  was  in  that  lawyer's  office 
where  we  went  for  you  to  have  a 
lease  fixed  up.  Let  me  see,  what 
was  his  name?  "Watkins" — that 
was  it — in  that,  big  bank  building; 
but  what  I  was  going  to  say,  Jack,  it 
seems  to  me  as  though  there  has 
been  some  will  come  up  that  has 
been  forged.  Now  that  will  we 
signed.  Jack,  is  somewhere  in  exist- 
ence, or  must  be,  and  if  it  could  be 
found  it  might  be  of  great  value  to 
some  of  the  heirs;  but  now  let  me 
see— didn't  that  will  read,  or  I  mean, 
turn  over  everything  to  an  only 
brother?  Do  you  remember  his 
name?  It  was  Charlie,  wasn't  it? 
Ha !  Ha !  I  am  sure  you  will  remem- 
ber all  about  it,  and  I  am  pretty  sure 
this  is  the  O'Connor,  for  the  one 
that  made  the  will  was  from  Has- 
tings. I  will  send  you  the  paper  so 
you  can  see  for  yourself.  Well  I 
must  close,  hoping  that  O'Connor's 
brother  runs  across  that  will  some 
time. 

Goodby.    Write  soon. 

Stephen  H.  Turner. 

This  letter  contains  its  own  evi- 
dence of  craftiness.  Generalities, 
such  as  "that  big  bank  building," 
self -questioning  and  inquiries  in  re- 
gard to^the  name  of  the  lawyer,  of 
the  testator,  and  of  the  devisee,  all 
disappeared  when  Turner  testified  to 
minute  details  of  the  building,  of  the 
lawyer's  office,  of  the  meeting,  and 
of  the  execution  of  the  will,  even  de- 
scribing O'Connor  and  Watkins  and 


the  pens  used  by  all  present,  after 
the  lapse  of  ten  years,  though 
nothing  of  a  striking  nature  had  oc- 
curred to  make  deep  and  pasting  im- 
pressions on  the  mind.  If  Turner 
told  the  truth,  he  obtained  within 
thirty  minutes,  from  John  O'Connor, 
an  utter  stranger,  a  knowledge  of 
the  latter's  family  history  which 
had  been  kept  from  neighbors  and 
business  associates  for  more  than 
thirty  years.  Tarwater's  story  of 
the  execution  of  the  will  is  like  Tur- 
ner's. The  similarity  suggests  a  re- 
cent understanding,  rather  than  an 
honest  recollection  of  what  occurred 
ten  years  earlier.  They  testified  too 
much  for  disinterested  truthful  wit- 
nesses. One  of  the  inferences  from 
the  testimony  of  Turner  and  Tar- 
water  is  that  the  will  was  sealed  in 
an  envelop  and  left  in  the  hands  of 
Watkins.  On  the  outside  of  the  en- 
velop part  of  the  indorsement  al- 
ready mentioned  reads  thus : 

In  case  of  death,  send  to  W.  H. 
Lanning,  Hastings  Neb. 

Jonn  O'Connor, 
Hastings,  Nebr. 

The  name  of  John  O'Connor  as 
there  written  purports  to  be  his  gen- 
uine signature,  but  it  is  denounced 
by  experts  as  a  forgery.  How  could 
this  recluse,  in  the  ordinary  course 
of  events,  without  the  public  notori- 
ety which  he  shunned,  expect  the 
news  of  his  death  at  Hastings  to 
reach  Watkins  at  St.  Joseph?  If 
the  indorsement  quoted  was  the 
work  of  a  forger  who  planned  to 
have  the  envelop  discovered  and  sent 
to  Hastings,  bearing  its  own  evi- 
dence of  having  been  unopened,  the 
indorsement  served  an  intelligent 
purpose. 

If  the  story  of  the  subscribing 
witnesses  and  the  theory  of  propo- 
nents are  correct,  John  O'Connor,  in 
going  to  the  lawyer's  office  to  will 
his  fortune  to  his  lost  brother 
Charles,  if  found,  otherwise  to  the 
heirs,  got  out  of  the  elevator  with 
his  face  toward  the.  office  of  his 
brother's  son,  his  nephew,  James  B. 
O'Connor,  whose  name  was  on  the 
door,  and  to  the  latter  this  munifi- 
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cent  benefaction  remained  a  pro- 
found secret  until  the  will  was 
opened  in  Hastings,  while  Tarwater, 
the  friend  of  James  B.  O'Connor, 
the  beneficiary,  knew  of  the  will  and 
of  its  contents  during  all  of  the  in-^ 
tervening  time.  The  testimony  of  a 
fonner  stenographer  in  the  office  of 
James  B.  O'Connor,  while  he  was 
practising  law  in  St.  Joseph,  tends  to 
prove  an  intimacy  between  him  and 
Tarwater  that  neither  of  the  two 
was  willing  to  admit.  Part  of  the 
testimony  of  the  subscribing  wit- 
nesses is  consistent  with  the  charge 
and  the  proof  of  forgery,  and  is  not 
above  the  inference  of  perjury.  The 
story  of  John  O'Connor's  signature* 
told  by  the  experts  who  testified  on 
behalf  of  contestants,  when  con* 
sidered  in  the  light  of  corroborating 
circumstances,  is  better  evidence  of 
the  truth  than  the  testimony  of  the 
subscribing  witnesses  on  the  con- 
trolling issue  of  fact. 

If  properly  dated,  a  letter  from 
James  B.  O'Connor  to  Mrs.  Watkins, 
who  testified  that  Witten  found  the 
will,  shows    conclusively   that   the 
writer  of  the  letter  knew  the  con- 
tents of   the    will    before    it   was 
opened.     This    letter   is    distinctly 
dated  November  4, 1917,  fifteen  days 
before  the  county  judge  opened  the 
sealed  envelop  containing  the  will. 
When  confronted  with  this  letter, 
the  author  of  it  testified  that  the 
date  was  an  error,  and  should  have 
been  November  24,  1917,  five  days 
after  the  opening  of  the  will.    Not- 
withstanding earnest  efforts  of  the 
writer  of  the  letter  to  utter  the  will 
alleged  to  have  been  forged,  the 
proof  of  forgery,  the  grave  import 
of  the  circumstances  tending  to  con- 
nect him  with  it,  and  the  contradic- 
tion of  his  oral  correction  by  the  let- 
ter itself  over  his  own  signature,  he 
made  no  attempt  to  show  how  the 
mistake  occunred,  who  made  it,  or  to 
verify  the  exact  date  by  memoranda, 
or  by  records  of  his  correspondence. 
The  letter  itself,   however,   shows 
that  it  was  corrected  both  with  a 
typewriter  and  with  a  pen,  indicat- 
ing great  care  in  preparing  it,  and  a 
re-examination  of  it  before  it  was 


mailed.  The  letter  itself  contains  a 
proper  inquiry  about  evidence,  if. 
the  will  is  genuine,  but  shows  that 
there  was  in  the  mind  of  the  author 
of  the  letter  a  suspicion  that  his  mo- 
tives might  be  questioned,  a  sus- 
picion more  likely  to  arise  from  a 
knowledge  of  evil  than  from  a  con- 
sciousness of  virtue.  While  Mrs. 
Watkins  said  she  did  not  receive  the 
letter  until  after  the  will  had  been 
opened,  she  was  unable  to  give  the 
date  of  its  receipt  by  her,  or  to  pro- 
duce the  postmark,  and  may  have 
been  mistaken  as  to  the  fact.  Under 
the  circumstances,  the  letter  itself 
seems  to  be  the  better  evidence  of 
its  date,  and  it  shows  that  James  B. 
O'Connor,  though  claiming  to  be  an 
heir  unknown  to  testator,  knew  the 
contents  of  the  will  before  it  had 
been  opened. 

The  stenographer  employed  by 
Watkins  in  hi^  law  office,  having 
served  in  that  capacity  continuously 
for  three  years  up  to  the  time  of  his 
death,  testified  from  memory,  from 
recent  examinations  of  some  of  her 
work  while  in  his  office,  and  of  docu- 
ments in  evidence,  and  from  knowl- 
edge of  customs,  of  typewriter,  of 
office  stationery,  and  other  supplies, 
in  substance,  as  follows :  Except  for 
a  week's  vacation  in  July,  she  had 
not  been  absent  from  her  duties. 
She  did  not  have  a  weekly  half 
holiday,  but  remained  in  the  office 
until  about  5:30  Saturday  after- 
noons. She  had  not  been  absent  on 
account  of  sickness.  While  tem- 
porarily away  from  the  office,  her 
employer  generally  waited  for  her 
services  upon  her  return.  She  did 
not  know  of  any  work  having- been 
done  in  his  office  by  another  stenog- 
rapher. She  had  written  a  few 
wills  for  him,  but  had  never  heard  of 
the  one  in  question  until  recently, 
and  had  no  knowledge  or  recollection 
of  John  O'Connor  or  of  Tarwater  or 
of  Turner  having  been  in  the  office. 
The  will  had  not  been  written  on  the 
office  typewriter,  the  only  one  there 
during  her  term  of  service,  and  the 
paper,  cover,  and  envelop  were  in 
size,  kind»  and  quality  unlike  any 
stationery  kept  or  used  by  her  em- 
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ployier,  or  observed  by  her  in  his 
office.  Typewriting  showing  her 
work  and  the  paper  used  in  the  office 
were  identified  or  described,  disclos- 
ing differences.  It  was  not  the  cus- 
tom of  Watkins  to  append  an  ac- 
knowledgment to  a  will,  or  to  require 
,a  typewritten  indorsement  on  the 
outside  of  the  envelop  inclosing  it. 
Separate  sheets  of  his  legal  docu- 
ments, however,  were  fastened  to- 
gether at  the  top  with  small  metal- 
lic staples  clamped  with  an  appli- 
ance adapted  to  the  purpose,  and 
these  were  exactly  like  the  ones 
used  on  the  will.  Within  two 
months  after  the  death  of  Watkins 
his  office  was  occupied  by  James 
B.  O'Connor.  A  stenographer  who 
had  performed  services  for  him  said 
she  knew  his  signature,  and  said  the 
patronymic  part  of  the  signature  of 
John  O'Connor  on  the  will  looked 
like  the  handwriting  of  James  B. 
O'Connor.  A  stenographer  who  was 
familiar  with  the  signature  of  Wat- 
kins, having  seen  him  write  it  a 
great  many  times,  expressed  the 
opinion  that  the  one  on  the  will  was 
not  his.  This  testimony  throughout 
bears  the  stamp  of  truth. 

A  banker  with  whom  John  O'Con- 
nor had  transacted  business  for 
twenty-five  years,  and  also  a  neigh- 
bor who  had  known  John  O'Connor 
for  a  third  of  a  century,  testified  to 
conversations  with  him  in  regard  to 
the  making  of  his  will.  These  con- 
versations all  occurred  within  a  year 
and  a  half  of  the  death  of  John 
O'Connor,  and  what  he  said,  accord- 
ing to  these  witnesses,  indicates  that 
he  had  not  then  made  his  will.  This 
neighbor  testified  that  Judge  Tib- 
bets   of   Hastings   had   been   men- 


tioned by  John  O'Connor  as  the  at- 
torney selected  by  him  to  draw  the 
will. 

One  witness  produced  what  he 
verified  as  a  correct  original  book 
entry,  showing  that  Saturday,  Octo- 
ber 3,  1908,  a  week  earlier  than  the 
date  of  the  will,  he  had  completed 
the  erection  of  a  windmill  on  a  farm 
owned  by  John  O'Connor,  and  a  ten- 
ant testified  that  he  paid  to  John 
O'Connor,  in  the  latter's  room  in 
Hastings,  rental  for  pasture,  Satur- 
day afternoon,  October  10, 1908,  the 
date  of  the  will,  fixing  the  time  by 
incident  as. the  Saturday  following 
the  completion  of  the  windmill,  a 
subject  of  conversation  between 
them.  If  this  is  the  truth,  John 
O'Connor  was  not  in  St.  Joseph  the 
day  the  will  purports  to  have  been 
executed. 

The  expert  testimony,  and  the  cir- 
cumstances in  which  the  truth  on 
the  sole  issue  of  fact  is  found,  con- 
fh-m  the  charge  of  forgery  and  con- 
demn the  will  as  spurious. 

The  evidence  as  a  whole  shows 
that  the   will   is  a 
forgery,    that    the  STowiSSTJir^ery. 
judgment     of     the 
County  Court  denying  the  probate 
is  free  frcm  error, 
and  that  the  judg-  ^JV^e^il  o»  tmct. 
ment  of  the  District 
Court  sustaining  the  will  is  clearly 
wrong. 

Reversed,  and  judgment  of 
County  Court  affirmed. 

Aldrichy  J.,  not  sitting. 

Morrissey,  Ch.  J.,  dissents.   > 

Petition  for  rehearing  denied 
December  4,  1920. 


ANNOTATION. 
Review  on  appeal  of  evidence  at  to  geninnenest  of  disputed  documents. 


This  annotation  is  supplemental  to 
that  appended  to  Boyd  v.  Gosser,  6 
A.L.R.  500.  As  in  Boyd  v.  Gosser,  the 
appellate  court  in  the  reported  case 
(Re  O'Connor,  ante,  199)  elected  to 
disagree  with  the  trial  court,  and  to 
believe  the  testimony  of  the  expert  in 


preference  to  that  of  the  attesting  wit- 
nesses. It  is  to  be  observed,  however, 
that  other  circumstances  in  evidence 
strengthened  the  conclusion  of  the  two 
expert  witnesses  who  testified  that  the 
signature  of  the  alleged  testator  was 
a  forgery,  by  casting  doubt  upon  the 
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authenticity  of  the  will  and  the  truth 
of  the  story  told  by  the  attesting  wit- 
nesses. The  opinion  is  an  interesting 
cimtribution  to  theAist  of  decisions 
apen  the  question  of  the  weight  of 
expert  testimony  as  to  the  genuineness 
of  handwriting,  and  contains  useful 
references  to  other  authorities. 

The  following  cases  have  been  re- 
ported since  the  compilation  of  the 
annotation  in  6  A.L.R.  507: 

In  Murphy   v.   Murphy    (1920)    — 
Ark.  — ,  222  S.  W.  721,  in  which  the 
genuineness  of  an  alleged  holographic 
will  was  in  question,  the  proponent 
introduced    seven    disinterested    wit- 
nesses who  had  been  closely  associated 
with  the  deceased,  and  who  by  cor- 
respondence and  by  examination  of  his 
handwriting  in  their  social  and  busi- 
ness intercourse  with  him  were  per- 
fectly familiar  with  his  handwriting. 
They  testified  that  the  entire  body  of 
the  will  and  the  signature  thereto  were 
in  the  genuine  handwriting  of  the  de- 
ceased.    Five   experienced    bank   of- 
ficials  who   qualified    as    experts    in 
handwriting  also  testified   that  they 
had  made  a  careful  comparison  of  the 
purported  will  with  other  admittedly 
genuine  writings,  and  that  such  com- 
parison showed  its  genuineness,  and 
gave  their  reasons  therefor.     On  the 
other  hand,  witnesses  were  introduced 
by  the  contestants,  who  testified  to 
their  familiarity  with  the  writing  of 
the  decedent  and  gave  as  their  opin- 
ion that  the  purported  will  was  a  for- 
gery.   Expert  testimony  was  also  in- 
troduced to  the  same  effect^  the  ex- 
perts calling  attention  to  the  fact  that, 
while  the    deceased   was   a   man    of 
but  little  education   in   spelling,  the 
purported  will  contained  but  one  word  . 
which  was  misspelled,  and  which  in 
the  admittedly  genuine  writings  of  the 
deceased  had  never  been  misspelled, 
that  the  personal  pronoun  'T'  was  a 
small   letter    in   the   purported   will, 
while  in  the  admittedly  genuine  writ- 
ings it  was  always  a  capital  letter,  and 
likewise    pointing   out   certain    char- 
acteristics of  the  genuine  handwriting 
of  the  decedent  which  caused  them  to 
believe  that  the  purported  will  was  a 
forgery.    The  will  and  the  admittedly 
genuine  writings  were  also  submitted 


to  the  jury  for  their  inspection.  The 
jury  found  the  will  to  be  genuine,  and 
the  appellate  court  refused  to  inter- 
fere with  such  finding,  saying :  "There 
was  evidence  of  a  substantial  char- 
acter to  support  the  verdict,  and  to 
hold  otherwise  would  be  to  substitute 
our  judgment  for  that  of  the  jury  and 
of  the  trial  court.  This,  under  the 
settled  rules  of  this  court,  we  cannot 
do,  and  the  judgment  must  be  af- 
firmed." 

In  Holland  v.  Porterfield  (1920)  — 
CaL  — ,  191  Pac.  913,  an  action  based 
upon  an  alleged  promissory  note,  writ- 
ten on  the  back  of  an  old  photograph 
as  follows:  "July  13,  1917,  I,  Alfred 
£.  Blake,  do  hereby  acknowledge  a 
debt  for  loans  and  very  kind  services 
from  Lordy  Holland  to  me,  the  debt  I 
owe  is  $5,000  thousand  dollars  gold 
American  coin  to  be  paid  at  my  death. 
Alfred  E.  Blake," — testimony  was  giv- 
en on  behalf  of  the  plaintiff  that  two 
witnesses  saw  plaintiff  write  on  the 
back  of  the  photograph  on  July  13, 
1917,  in  the  presence  of  decedent  and 
at  his  dictation,  that  thereafter  they 
saw  decedent  sign  his  name  on  the 
back  of  the  photograph  and  deliver 
the  same  to  the  plaintiff,  and  that  de- 
cedent made  statements  to  certain  per- 
sons that  plaintiff  had  loaned  him 
$5,000,  and  that  she  was  protected  by 
a  note  from  him.  In  behalf  of  defend- 
ant a  handwriting  expert  testified,  giv- 
ing in  full  the  reasons  on  which  his 
opinion  was  based,  that  the  words 
July  13,". in  the  date,  and  the  words 
I,  Alfred  E.  Blake,"  in  the  beginning 
of  the  note,  and  the  signature  thereto, 
could  not  have  been  written  on  July 
13,  1917,  and  that  they  had,  in  his 
opinion, '  been  written  approximately 
six  or  seven  years  before.  A  witness 
for  defendant  testified  that,  four 
nights  before  decedent's  death,  she  ex- 
amined the  photograph  in  question, 
and  noticed  no  writing  on  the  back  of 
it  other  than  the  name  of  the  decedent, 
and  that  all  of  the  other  pictures  be- 
longing to  the  decedent  which  she  ex- 
amined at  that  time  bore  his  name  on 
the  back.  In  contradiction  of  the  tes- 
timony as  to  statements  made  by  de- 
cedent that  he  had  given  a  note  to  the 
plaintiff  for  money  borrowed  by  him. 
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testimony  was  given  by  the  defendant 
that  decedent  had  stated  to  her  that 
he  did  not  owe  anyone  a  cent  and  that 
there  were  no  debts  against  his  estate. 
The  trial  court  having  rendered  judg- 
ment in  favor  of  defendant,  and  plain- 
tiff having  appealed  upon  the  ground 
that  the  judgment  and  findings  were 
not  supported  by  the  evidence,  the  ap- 
pellate court  declined  to  interfere, 
saying:  "Whatever  the  individual 
opinion  as  to  the  value  of  expert  testi- 
mony, it  has  been  clearly  settled  in 
this  state  that,  as  regards  the  prefer- 
ence or  weight  to  be  given  the  testi- 
mony in  any  particular  case,  the  law 
makes  no  distinction  between  expert 
testimony  and  evidence  of  other  char- 
acter, and  that,  when  there  is  a  con- 
flict between  scientific  testimony  and 
testimony  as  to  the  facts,  the  jury  or 
trial  court  must  determine  the  relative 
weight  of  the  evidence.  Re  Blake 
(1902)  136  Cal.  306,  89  Am.  St.  Rep. 
135,  68  Pac.  827;  Watson  v.  Watson 
(1885)  58  Mich.  507,  25  N.  W.  497. 
Moreover,  the  note  itself,  which  was 
offered  and  received  in  evidence,  af- 
fords, by  reason  of  the  relative  posi- 
tion and  condition  of  its  parts,  in- 
trinsic evidence  amply  sufficient  to 
warrant  a  person,  even  in  the  absence 
of  any  scientific  testimony  on  the 
question,  in  concluding,  from  ordinary 
observation,  that  the  name  of  decedent 
and  the  words  'July  13'  were  written 
on  the  back  of  the  photograph  before 
the  rest  of  the  writing  was  placed 
there." 

In  Albertson  v.  Clark  (1919)  — 
Colo.  — ,  185  Pac.  256,  the  court  de- 
clined to  interfere  with  the  verdict  of 
the  jury  for  plaintiff  in  an  action  for 
attorney's  fees,  in  which  as  a  defense 
the  defendant  put  in  evidence  an 
agreement  purporting  to  be  signed  by 
the  plaintiff,  to  render  the  services  in 
question  for  a  stated  amount.  Plain- 
tiff himself  testified  that  the  signature 
to  such  instrument  was  a  forgery,  and 
other  circumstances,  letters,  and  con- 
versations were  in  evidence,  tending  to 
support  the  plaintiff  on  this  point.  On 
the  other  hand,  the  defendant  and  two 
of  his  witnesses  testified  that  they 
were  present  when  such  instrument 
was  signed  by  plaintiff,  and  a  hand- 


writing expert  testified  that  the  signa- 
ture thereto  was  written  by  the  same 
person  who  wrote  other  admittedly 
genuine  signatiffes  of  plaintiff.  The 
court  said :  "The  question  of  the  gen- 
uineness of  this  writing  was  fairly  be- 
fore the  jury  upon  confiicting  testi- 
mony. There  is  no  doubt  as  to  their 
conclusion,  and  this  court  will  not  dis- 
turb a  finding  of  facts  so  made." 

In  State  v.  Smith  (1920)  —  Iowa, 
— ,  180  N.  W.  4,  the  court  refused  to 
interfere  with  a  conviction  for  crime 
based  in  part  upon  certain  letters  ad- 
mitted in  evidence,  although  the  de- 
fendant denied  that  they  were  written 
by  him  and  three  experts  testified  that 
the  writing  was  not  the  same  as  his 
admitted  signature  on  the  back  of  cer- 
tain checks,  where  two  experts  testi- 
fied that  the  writing  was  the  same,  the 
court  holding  the  question  of  genuine- 
ness to  be  one  for  the  jury. 

In  Rakestraw  v.  Sebree  Deposit 
Bank  (1920)  189  Ky.  668.  225  S.  W. 
506,  the  court  refused  to  interfere 
with  a  finding  that  a  note  in  suit  was 
genuine,  saying:  "The  note  sued  on, 
though  dated  August  14,  1915,  was,  ac- 
cording to  the  testimony  of  the  bank's 
cashier,  actually  executed  on  Septem- 
ber 21st  thereafter,  and  at  the  same 
time  there  was  another  note  signed 
by  defendant  for  $2,000,  payable  to  the 
Farmers'  National  Bank  of  Clay,  Ken- 
tucky, and  which  had  been  sent  Ijy  the 
latter  bank  to  plaintiff  for  the  purpose 
of  having  it  executed.  Each  of  those 
notes  was  attested  by  the  cashier,  who 
swore  that  he  sat^  the  defendant  sign 
her  name  to  them.  The  president  of 
plaintiff  bank  testified  that  the  cash- 
ier left  the  office  on  the  day  men- 
tioned with  the  note  in  suit,  not  signed 
by  defendant,  and  shortly  thereafter 
returned  with  it,  signed  by  her.  De- 
fendant admits  signing  the  Clay  bank 
note,  but  says  it  was  the  only  one  she 
did  sign  on  that  occasion.  A  number 
of  cashiers  of  different  banks  testified 
as  experts,  some  of  whom  were  familiar 
with  defendant's  signature,  and  they 
all  gave  it  as  their  opinion  that  the 
signature  in  question  was  genuine. 
Other  notes  executed  by  defendant, 
the  genuineness  of  which  was  ad- 
mitted, were  introduced  for  the  pur- 
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pose  of  comparison.    They,  with  the 
note  sued  on,  are  in  the  record  for  our 
inspection,  and  the  signature  in  ques- 
tion 80  much  resembles  the  others  that 
we  can  detect  no  difference  in  their 
appearance.    To  further  enlighten  the 
jury,  as  well  as  this  court,  enlarged 
photographs  were  taken  of  other  gen- 
uine signatures  of  defendant,  and  also 
of  the  one   in    question,    and    these 
photographs  are  a  part  of  the  record, 
having  been  introduced  on  the  trial, 
and  they  possess   a   like   convincing 
quality.     The  chief  contradiction  of 
plaintiff's  testimony  is  that  given  by 
defendant,  which  consists  in  simply 
denying   that    she    signed    the    note. 
There  are  also  some  facts  and  circum- 
stances tending  to  sustain  her  denial, 
the  principal  one  of  which  is  that  the 
cashier  of  the  Farmers'  National  Bank 
of  Clay,  Kentucky,  testified  that  his 
hank  received  its  $2,000  note  a  few. 
days  after  July  14,  1915,  when,  as  we 
have  seen,   plliintiff's    cashier   swore 
that  it  was  not  executed  until  the  date 
above  stated.     But  this  circumstance 
is  susceptible   of  explanation,  which 
plaintiff  endeavored  to  do,  by  insist- 
ing that  the  books  of  the  latter  bank 
may  have  been  kept  so  as  to  show  the 
entry  of  its  note  as  of  the  day  it  bore 
date,  although  not  executed  for  a  con- 
siderable time  thereafter,  and  that  this 
was  done  to  make  the  books  appear 
regular,  and  to  prevent  it  appearing 
therefrom  that  the  bank  had  carried 
past-due  paper.    But,  whatever  effect 
that  circumstance  had,  it  was  before 
the  jury  and  was  considered  by  it,  and 
we  are  quite   sure  that  the  verdict 
cannot  be  said  to  be  flagrantly  against 
the  evidence." 

In  Re  Johnson  (1920)  170  Wis.  436, 
175  N.  W.  917,  a  contest  as  to  the  gen- 
uineness of  the  signature  to  an  alleged 
will,  experts  for  the  contestants  were 
positive  in  their  conclusion  that  the 
document  in  question  was  not  signed 
by  the  alleged  testator,  giving  detailed 
reasons  for  their  conclusion.    The  pro- 
ponents' expert,  on  the   other  hand, 
arrived    at   the    conclusion   that   the 


questioned  signature  was  genuine, 
from  a  comparison  with  admittedly 
genuine  signatures,  giving  his  reasons 
therefor.  The  genuineness  of  the  will 
was  also  supported  by  the  testimony  of 
the  subscribing  witnesses  and  of  other 
persons  who  were  present  at  the  time^ 
their  testimony  being  supported  by 
that  of  persons  to  whom  the  instru- 
ment was  shown  on  the  day  following 
the  transaction.  The  jury  having 
found  the  signature  to  be  genuine,  and 
the  trial  court  having  refused  to  set 
aside  such  verdict,  the  appellate  court 
likewise  declined  to  interfere,  saying: 
'*With  the  situation  thus  disclosed, 
and  upon  all  the  evidence,  we  fully 
agree  with  the  trial  court  in  his  opin- 
ion on  this  point,  wherein  he  says: 
'I  entertain  no  doubt  that  without  the 
verdict  of  the  jury  the  result  would 
have  been  the  same,  because  I  think 
the  positive  testimony  of  witnesses 
whose  integrity  and  credibility  is  oth- 
erwise unassailed  is  not  outweighed  or 
overcome  by  the  testimony  of  hand- 
writing experts  who  express  opinions 
only.  The  testimony  of  honest  wit- 
nesses, who  state  that  they  know  what 
they  testify  to,  is  more  convincing 
than  theory.  It  is  not  likely  that  the 
testimony  of  the  several  witnesses  who 
testify  that  they  were  present  and 
know  what  took  place  would  make  up 
such  a  story.  I  do  not  positively  know 
whether  Johnson  signed  the  writing 
in  question;  the  handwriting  experts 
do  not  know;  but  several  witnesses 
testify  that  they  do  know,  and  that  he 
did  sign  it,  and  I  have  no  hesitancy 
in  concluding,  upon  the  competent  evi- 
dence in  that  behalf,  that  he  did,  and 
that  it  is  the  duty  of  the  court  to  so 
find.  It  is  not  incumbent  upon  the 
proponent  to  establish  beyond  all 
doubt  that  Johnson  signed  this  writ- 
ing, but  only  to  produce  a  preponder- 
ance of  evidence  in  that  behalf, — evi- 
dence of  greater  convincing  power 
than  that  produced  by  the  contestants 
on  the  proposition  involved, — and  I 
am  satisfied  this  burden  has  been 
amply  met' "  E.  S.  O. 
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BETSY  MADDOCK 

V. 

CHARLES  N.  RIGGS,  Appt. 

Kanstis  Supreme  Court '-' May  8,  1920, 

(106  Kan.  808,  190  Pac.  12.) 

Principal  and  agent  —  failure  to  remit  insurance  premium  —  liability. 

1.  By  a  series  of  transactions  covering  several  years,  the  appellant 
accepted  from  the  holder  of  a  fraternal  insurance  policy  his  monthly  dues 
and  undertook  to  remit  the  same  to  the  fraternal  association,  but  failed 
to  remit  the  dues  for  one  month,  by  which  the  policy  lapsed  and  the  assured 
was  suspended.  Upon  the  death  of  the  assured,  the  appellee,  who  was  the 
beneficiary  named  in  the  policy,  brought  suit  against  the  appellant  to 
recover  the  amount  that  would  have  been  due  on  the  policy  if  it  had  not 
lapsed.  Held,  that  appellant,  having  entered  upon  the  performance  of  the 
duty  to  remit  the  monthly  assessments,  became  liable  for  any  injury  result- 
ing from  his  misfeasance. 

[See  note  on  this  question  beginning  on  page  222.] 


Contract  —  right  of  third  person  to 
sue. 

2.  Upon  the  facts  stated  in  the  pre- 
ceding paragraph,  the  rule  is  applied 
that  a  third  party  not  privy  to  a  con- 
tract nor  privy  to  the  consideration 
thereof  may  sue  to  enforce  any  part 
of  it  made  for  his  especial  benefit  and 
interest;  that  the  promise  is  to  be 
deemed  made  to  the  plaintiff  if  adopt- 
ed by  him,  though  he  was  not  a  party 
nor  cognizant  of  it  when  made. 

[See  6  R.  C.  L.  882-885.] 

Bailment   —    liability    of    gratuitous 
bailee. 

3.  The  general  rule  is  that  a  gratu* 
itous  bailee  is  liable  {or  gross  negli- 
gence only.  Whether  in  a  particular 
case  this  liability  exists,  is  a  question 
of  fact  for  the  jury. 

[See  3  R.  C.  L.  99,  103,  154 ;  see  note 
in  4  A,L.R.  1196.] 

—  negligence  in  personal  affairs  — > 
effect. 

4.  The  arbitrary  rule  adopted  by 
some  courts  that  a  gratuitous  bailee 
may  absolve  himself  from  liability  for 
loss  occasioned  by  his  misfeasance, 
merely  by  proof  that  he  has  been  like- 
wise negligent  with  his  own  gpods,  is 

Headnotes  1-6  by  Porter,  J. 


disapproved,  on  the  ground  that  it 
leaves  out  of  consideration  the  fact 
that  the  bailee  may  have  been,  in  the 
particular  instance,  guilty  of  gross 
negligence  in  the  conduct  of  his  own 
affairs. 

[See  3  R.  C.  L.  101,  102;  see  note 
in  4  A.L,R.  1205.] 

—  duty  of  mandatary. 

5.  In  the  case  of  a  mandataiy,  good 
faith  requires  him  to  exercise  the 
same  diligence  that  he  might  reason- 
ably be  expected  to  exercise  in  his  own 
affairs,  in  view  of  the  nature,  value, 
and  character  of  the  thing,  the  circum* 
stances  under  which  it  is  deposited, 
and  depending  sometimes  upon  the 
character  and  confidence  and  partic- 
ular dealings  of  the  parties. 

[See  3  R.  C.  L.  103;  see  note  in  4 
A.L.R.  1207.] 

Evidence  —  suflSciency. 

6.  A  general  verdict  and  judgment 
against  the  appellant  is  held  to  be  sus- 
tained by  sufficient  evidence. 

Definition  —  mandate. 

7.  A  mandate  is  the  bailment  of 
something  for  some  service  upon  it  by 
the  bailee  gratuitously. 
[See  3  R.  C.  L.  78,  7d.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Lyon 
County  (Harris,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
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an  amount  which  would  have  been  due  on  a  life  insurance  policy  had  the 
premiums  been  properly  remitted  by  defendant.    Affirmed.    , 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Hamer  &  Ganse  for  appel- 
lant. 

Messrs.  W.  L.  Huggins,  O.  T.  Ath- 
erton,  R  E.  Boynton,  J.  Harvey  Frith, 
and  Gilbert  H.  Frith,  for  appellee  : 

When  two  parties  make  an  agree- 
ment for  the  benefit  of  a  third,  such 
third  party  can  maintain  an  action  di- 
rectly thereon,  notwithstanding  that 
he  was  not  a  party  to  the  agreement. 

Howell  V.  Hough,  46  Kan.  152,  26 
Pac  436. 

Defendant  was  liable  to  plaintiff, 
whether  his  acts  be  termed  misfea- 
sance or  nonfeasance. 

Osborne  v.  Morgan,  130  Mass.  103, 
39  Am.  Rep.  437;  Baird  v.  Shij)man, 
132  IlL  16,  7  L.R.A.  128,  22  Am.  St. 
Rep.  504,  28  N.  £.  384 ;  Lough  v.  John 
Davis  &  Co.  30  Wash.  204,  59  L.R.A. 
802,  94  Am.  St.  Rep.  848,  70  Pac.  491, 
17  Am.  Neg.  Rep.  146;  31  Cyc.  1465. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

J.  R.  Maddock  held  a  life  insur- 
ance policy  in  a  fraternal  insurance 
association.  The  appellee  Betsey 
Maddock  was  the  beneficiary. 
Riggrs,  the  appellant,  held  a  policy  in 
the  same  association,  and  for  some 
years  had  acted  as  the  agent  of  the 
association  and  its  predecessors  in 
collecting  monthly  dues  from  mem- 
bers. For  several  years  Maddock 
had  paid  his  dues  each  month  to  ap^ 
pellant,  who  promptly  remitted 
them.    In  February,  1917,  appellant 


ber  2d.  This  was  two  days  after 
they  were  due.  The  company  noti- 
fied him  that  both  he  and  Maddock 
had  been  suspended.  There  was 
some  evidence  tending  to  show  that 
appellant  never  communicated  to 
Maddock  the  fact  that  he  had  been 
suspended,  but  led  him  to  believe 
that  his  insurance  was  still  in  force ; 
that  an  application  blank  for  Mad- 
dock's  reinstatement  was  filled  out 
and  Maddock's  name  signed  by  ap- 
pellant; that,  upon  receipt  of  the 
application  for  reinstatement  of 
Maddock,  the  company  notified  ap- 
pellant that  Maddock  would  have  to 
take  a  physical  examination;  and 
that  appellant  never  notified  Mad- 
dock of  the  facts  that  he  had  been 
suspended '  and  that  his  policy  had 
lapsed.  In  ignorance  of  the  facts, 
Maddock  continued  until  his  death  in 
February,  1918,  to  pay  his  dues  each 
month  to  the  appellant,  who  de- 
posited them  in  a  trust  account  at 
the  bank.  The  beneficiary  brought 
this  action  against  Riggs  to  recover 
the  amount  that  would  have  been 
due  on  the  policy  if  the  premiums 
had  been  properly  remitted.  Two 
of  Maddock's  sons  testified .  that 
appellant  told  them  he  had  not 
notified  their  father  of  the  lapsing 
of  the  policy  because  he  "didn't 
have  the  heart"  to  tell  him.     All 


ceased  to  be  the  authorized  collector     the  correspondence  with  the  com- 


for  the  association,  but  Maddock 
continued  to  pay  his  dues  to  him, 
and  without  objection  he  continued 
to  remit  them.  The  rules  of  the  as- 
sociation provided  that  such  dues 
had  to  reach  it  before  the  end  of  the 
month  for  which  they  were  assessed. 
Maddock  always  paid  his  dues  to  the 
appellant  a  few  days  before  or  a  few 
days  after  the  first  of  the  month  for 
which  they  were  due,  so  that  appel- 
lant always  had  from  three  to  five 
weeks  in  which  to  remit  them.  On 
August  29,  1917,  Maddock  paid  his 
dues  to  appellant  for  September. 
Appellant,  however,  remitted  them, 
together  with  his  own  dues,  on  Octo- 


pany  was  through  appellant.  The 
negligence  charged  in  the  peti- 
tion was  his  fairiire  to  properly  re- 
mit the  premiums  paid  to  him  by 
Maddock,  and  his  wrongful  conceal- 
ment of  the  fact  that  the  policy  had 
lapsed,  thus  preventing  Maddock 
from  taking  the  necessary  steps  to 
be  reinstated.  The  judgment  ap- 
pealed from  was  a  general  one  in 
favor  of  the  plaintiff  for  the  value  of 
the  policy. 

The  appellant's  contention  is  that 
the  petition  did  not  state,  and  the 
facts  did  not  prove,  a  cause  of  ac- 
tion ;  that  his  only  duty  was  to  Mad- 
dock, and  not  to  the  beneficiary. 
The  appellee  relies  upon  the  doctrine 
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that,  when  two  parties  make  an 
agreement  for  the  benefit  of  a  third, 
the  latter  can  maintain  an  action  di- 
rectly thereon,  although  not  a  party 
to  the  agreement.  In  Alliance  Mut. 
L.  Assur.  Soc.  v.  Welch,  26  Kan.  632, 
it  is  said :  "Now,  whatever  may  be 
the  rule  in  other  states,  it  is  well 
settled  in  this  state  that  third  par- 
ties not  privy  to  a  contract,  nor 
privy  to  the  consideration  thereof, 
may  sue  upon  the  contract  to  en- 
force any  stipulations  made  for  their 
especial  benefit  and  interest.  An- 
thony V.  Herman,  14  Kan.  494; 
Floyd  V.  Ort,  20  Kan.  162,  164,  and 
cases  there  cited."    26  Kan.  641. 

See  also  Norman  v.  Rullman,  93 
Kan.  791,  145  Pac.  818;  Algonite 
Stone  Mfg.  Co.  v.  Fidelity  &  D. 
Co.  100  Kan.  28,  L.R.A.1917D,  722, 
163  Pac.  1076. 

A  leading  case  upon  the  doctrine 
that,  when  two  parties  make  an 
agreement  for  the  benefit  of  a  third, 
the  latter  can  maintain  an  action  di- 
rectly thereon,  although  not  a  party 
to  the  agreement,  is  Lawrence  v. 
Fox,  20  N.  Y.  268.  In  a  separate 
opinion,  Johnson,  Ch.  J.,  and  Denio, 
J.,  held  that  "such  promise  is  to  be 
deemed  made  to  the  plaintiff,  if 
adopted  by  him,  though  he  was  not  a 
party  nor  cognizant  of  it  when 
made;"     (Syl.  2.) 

The  opinion  approved  the  follow- 
ing statement  from  Brewer  v.  Dyer, 
7  Cush.  337 :  "Upon  the  principle  of 
law,  long  recognized  and  clearly  es- 
tablished, that  when  one  person,  for 
a  valuable  consideration,  engages 
with  another  by  a  sjmple  contract  to 
do  some  act  for  the  benefit  of  a  third, 
the  latter,  who  would  enjoy  the 
benefit  of  the  act,  may  maintain  an 
action  for  the  breach  of  such  en- 
gagement ;  that  it  does  not  rest  upon 
the  grourri  of  any  actual  or  sup- 
posed relationship  between  the  par- 
ties, as  some  of  the  earlier  cases 
would  seem  to  indicate,  but  upon  the 
broader  and  more  satisfactory  basis 
that  the  law,  operating  on  the  act 
of  the  parties,  creates  the  duty,  es- 
tablishes a  privity,  and  implies  the 
promise  and  obligation  on  which  the 
action  is  founded." 


Lawrence  v.  Fox  and  Brewer  v. 
Dyer,  supra,  were  cited  in  the  opin- 
ion in  Anthony  v.  Herman,  supra. 

When  the  appellant  accepted  the 
premiums  and  undertook  to  remit 
them,  he  knew  there  was  some  bene- 
ficiary named  in  the  policy,  and  also 
knew  that  it  was  not  Maddock,  the 
assured.  It  might  have  been  Mad- 
dock's  estate  or  some  member  of  his 
family.  In  every  insurance  policy 
there  are  three  parties — ^the  as- 
sured, the  beneficiary,  and  the  in- 
surer. The  insurance  was  not  so 
much  for  the  benefit  of  the  assured 
as  it  was  for  the  person  designated 
in  the  policy  as  the  beneficiary,  and 
the  payments  of  the  premium  were 
primarily  for  her  benefit. 

The  appellant  seems  to  admit  in 
his  brief  that  the  agent  is  liable  to 
third  parties  for  misfeasance  in  per- 
formance of  duties,  but  he  contends 
that  he  was  guilty  of  nonfeasance 
only.  The  question  turns  upon  the 
distinction  between  misfeasance  and 
nonfeasance  of  an  agent  or  bailee. 

It  is  a  principle  of  bailments  that 
both  custody  and  service  of  some 
sort  are  involved  in  each  bailment. 
In  deposits,  it  is  said  that  custody  is 
the  chief  purpose ;  in  mandates,  it  is 
incidental.  In  mandates  service  is 
primary  and  custody  the  incident, 
and  a  "mandate"  is  defined  as  the 
bailment  of  some- 
thing for  some  serv-  Sl«*  dalS."" 
ice  upon  it  by  the 
bailee  gratuitously.  The  considera- 
tion in  gratuitous  bailments  is  the 
detriment  to  the  promisee.  The 
promisor  by  his  undertaking  pre- 
vents the  promisee  from  securing 
the  desired  benefit  at  the  hands  of 
another.  Until  the  moment  the 
promisor  has  entered  upon  the  un- 
dertaking, the  promisee  is  still  at 
liberty  to  secure  another  to  do  the 
*  service.  Accordingly,  It  has  been 
said  that  a  gratuitous  bailee  cannot 
be  held  liable  for  any  injury  arising 
from  nonfeasance, — that  is,  from 
his  entire  failure  to  perform, — but 
may  become  liable  for  malfeasance 
or  misfeasance  by  his  defective  per- 
formance. It  is  clear  that,  if  the  ap- 
pellant had  declined  to  undertake 
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the  acceptance  and  remittance  of 
the  premiums,  that  would  have  been 
nonfeasance,  and  he  would  not  be 
liable  for  any  injury  arising  there- 
from. But  it  is  apparent  that  by  a 
series  of  the  same  kind  of  transac- 
tions, as  well  as  by  the  acceptance 

from  Maddock  of 
Tili^tlSfiiarJ  to  t*ie  particular  dues 

remit  Inanrance     which    he    neglCCted 

fubu™""  to  remit,  he  actual- 

ly entered  upon  and 
undertook  the  performance  of  the 
mandate,  and  the  action  is  to  recover 
for  his  misfeasance. 

A  case  in  point,  cited  by  appellee, 
is  Osborne  v.  Morgan,  130  Mass.  102, 
39  Am.  Rep.  437,  which  not  only 
recognizes  the  distinction  between 
misfeasance  and  nonfeasance,  but 
supports  the  doctrine  that  the  third 
party,  who  suffers  injury  for  mis- 
feasance, may  maintain  his  action  to 
recover  the  damages.  It  is  said  in 
the  opinion :  "It  is  often  said  in  the 
books  that  an  agent  is  responsible  to 
third  persona  for  misfeasance  only, 
and  not  for  nonfeasance.  And  it  is 
doubtless  trufe  that  if  an  agent  never 
does  anything  towards  carrying  out 
his  contract  with  his  principal,  but 
wholly  omits  and  neglects  to  do  so, 
the  principal  is  the  only  person  who 
can  maintain  any  action  against  him 
for  the  nonfeasance."  130  Mass. 
103. 

"Nonfeasance  does  not  extend  to 
the  omission  or  failure  to  do  some 
act,  whereby  a  third  person  is  in- 
jured, after  he  has  once  entered 
upon  the  performance  of  his  con- 
tractual obligations.  For  example, 
if  an  agent  Undertakes  to  perform 
certain  acts  for  another,  and  he  re- 
fuses or  fails  to  enter  upon  such  per- 
formance, it  is  a  nonfeasance ;  but  if 
he  once  begins  the  performance  of 
such  acts,  and,  in  doing  so,  fails  or 
omits  to  do  certain  acts  which  he 
should  have  done,  whereby  a  third 
person  is  injured,  it  is  not  a  nonfea- 
sance, but  a  misfeasance."  Clark  & 
S,  Agency,  §  596 ;  Orcutt  v.  Century 
Bldg.  Co.  201  Mo.  424,  8  L.R.A. 
(N.S.)  929,  99  S.  W.  1062. 

It  is  well  settled  that  the  ordinary 
rules  governing  gratuitous  bailees 
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"are  equally  applicable  to  a  manda- 
tory or  gratuitous  bailee  who  has 
actually  entered  upon  the  execution 
of  some  work  or  service  that  he  has 
undertaken  lo  perform  respecting 
the  subject-matter  of  the  bailment." 
6  C.  J.  Bailments,  §  56. 

From  the  earliest  cases  on  the 
subject,  the  general  rule  has  been 
that  a  gratuitous  bailee  is  liable  only 
for  gross  negli- 
gence, and  appel-  nabimy^ot 
lant  contends  that  KI?/^"''"* 
his  failure  to  send 
in  the  premiums  was  not  gross  neg- 
ligence, because  he  exercised  exact- 
ly the  same  diligence  and  care  with 
respect  to  Maddock's  assessments 
that  he  did  with  his  own.  While 
many  respectable  authorities  may  be 
found  which  regard  such  a  showing 
as  the  true  test  in  determining 
whether  there  has  been  gross  negli- 
gence, the  better  rule  is  that  taking 
such  care  of  the  property  or  thing  as 
of  one's  own  repels  a  presumption 
of  gross  negligence,  but  this  may  be 
overcome  and  liability  fastened  upon  ^ 
the  bailee,  nevertheless,  by  showing 
the  failure  to  exercise  the  care  that 
under  all  the  circumstances  was  re- 
quired of  him,  because,  manifestly, 
one  may  take  risks  with  his  own 
property  that  he  has  no  right  to  take 
with  another's,  and  because  it  is  not 
a  question  of  the  care  exercised  by 
him  as  an  individual,  but  as  a  class. 
The  rule  as  to  the  degree  of  care  re- 
quired of  the  appellant  in  this  case 
is  thus  stated  in  6  C.  J.  Bailments,  § 
57:  "The  true  measure  of  liability 
is  that  the  bailee  is  bound  to  that 
degree  of  diligence  which  the  man- 
ner and  the  nature  of  his  employ- 
ment make  it  reasonable  to  expect 
of  him,  and  that  anything  less  than 
thiS  is  culpable  in  him" — citing 
Briggs  V.  Taylor,  28  Vt.  180. 

Many  of  the  decisions  laying  down 
what  constitutes  gross  negligence  in 
a  particular  case  state  that  a  gratui- 
tous bailee  is  bound  to  slight  dili- 
gence only,  and  have  stated  that  the 
measure  is  that  degree  of  diligence 
which  persons  of  less  than  common 
prudence,  or  indeed  of  any  prudence 
at  all,  take  of  their  own  concerns. 
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In  reference  to  this  statement  of  the 
measure  of  diligence,  it  is  said  in 
Ruling  Case  Law:  "The  measure, 
abstractly  considered,  Jias  no  refer- 
ence to  the  particular  character  of 
an  individual,  but  looks  to  the  con- 
duct and  character  of  a  whole  class 
of  persons.  Hence,  a  gratuitous 
bailee  will  not,  under  this  interpre- 
tation, he  permitted  to  absolve  him- 
self from  all  responsibility  for  the 
care  of  an  article  bailed,  merely  by 
proving  that  he  has  been  likewise 
grossly  negligent  with  his  own 
goods."  3  R.  C.  L.  Bailments,  §  26. 
(Italics  ours.) 

In  the  old  case  of  Doorman  v.  Jen- 
kins (1834),  the  plaintiff  proved  the 
delivery  of  the  money  to  the  defend- 
ant for  the  purpose  of  taking  up  a 
bill.  The  defendant  .was  the  pro- 
prietor of  a  coffee  house,  and  the 
account  he  gave  of  the  loss  was  that 
he  unfortunately  placed  the  mpney 
in  cash  box  which  was  kept  in  the 
taproom,  and  that  the  cash  box  with 
the  plaintiff's  money  in  it,  and  also 
a  larger  sum  belonging  to  the  de- 
fendant, was  stolen  from  the  tap- 
room on  a  Sunday.  Lord  Chief  Jus- 
tice Denman  told  the  jury  that  it  did 
not  follow,  from  the  defendant's 
having  lost  his  own  money  at  the 
same  time  as  the  plaintiff's,  that  he 
had  taken  such  care  of  the  plaintiff's 
money  as  a  reasonable  man  would 
ordinarily  take  of  his  own.  The 
case  is  reported  in  2  Ad.  &  El.  256, 
111  Eng.  Reprint,  99,  4  Nev.  &  M. 
170,  4  L.  J.  K.  B.  N.  S.  29,  where  the 
action  of  the  court,  in  leaving  the 
question  whether  there  had  been 
gross  negligence  to  the  jury,  was  ap- 
proved. See  also  Coggs  v.  Bernard, 
2  Ld.  Raym.  909,  92  Eng.  Reprint, 
107, 1  Smithy  Lead.  Cas.  199,  5  ^^ng. 
Rul.  Cas.  247,  1  Am.  Neg.  Cas.  948. 

In  Gray  v.  Merriam,  148  111.  179, 
32  L.R.A.  769,  39  Am.  St.  Rep.  172, 
35  N.  E,  810,  1  Am.  Neg.  Cas.  478, 
which  has  been  regarded  as  a  lead- 
ing case,  the  court,  while  recognizing 
the  general  rule  in  such  cases,  ap- 
proved the  doctrine  that  each  case 
must  be  judged  by  its  own  com- 
plexion, and  that  in  the  main  "gross 
negligence  is  a  question  of  fact  upon 


all  the  evidence  for  the  jury;  and 
that  what  constitutes  slight  dili- 
gence, or  gross  negligence,  will  de- 
pend in  each  case  upon  a  variety  of 
circumstances,  such  as  the  occupa- 
tion, habits,  skill,  and  general  char- 
acter of  the  bailee."    p.  186. 

We  quote  further  from  the  opin- 
ion of  Judge  Magruder  in  that  case, 
as  follows :  "Story,  after  stating 
the  rule  that,  when  the  bailment  is 
for  the  sole  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on 
the  part  of  the  bailee,  subsequently 
adds  that,  in  every  case,  good  faith 
requires  a  bailee  without  reward  to 
take  reasonable  care  of  the  deposit ; 
*and  what  is  reasonable  care  must 
materially  depend  upon  the  nature, 
value,  and  quality  of  the  thing,  the 
circumstances  under  which  it  is  de- 
posited, and  sometimes  upon  the 
character  and  confidence  and  par- 
ticular dealings  of  the  parties.' 
Story,  Bailm.  §§  23  and  62." 

To  the  same  effect,  see  3  R.  C.  L. 
Bailments,  §  27. 

In  Skelley  v.  Kahn,  17  111.  170,  the 
general  rule  recognized  by  an 
abundance  of  authority  is  stated  to 
be  that  "a  mandatary  or  bailee,  who 
undertakes,  without  reward,  to  take 
care  of  the  pledge,  or  perform  any 
duty  or  labor,  is  required  to  use  in 
its  performance  such  care  as  men  of 
common  sense  and  common  pru- 
dence, however  inattentive,  ordinari- 
ly take  of  their  own  affairs,  and  they 
will  be  liable  only  for  bad  faith,  or 
gross  negligence,  which  is  an  omis- 
sion of  that  degree  of  care."  17  111. 
171. 

In  4  A.L.R.  1196-1229,  will  be 
found  a  very  comprehensive  note 
upon  the  liability  of  gratuitous 
bailees,  with  a  citation  to  many 
quite  recent  cases.  Referring  to  the 
general  rule  that  a  gratuitous  bailee 
is  liable  only  for  gross  negligence, 
the  author  of  the  note  states  in  his 
summary  that  the  expression  "gross 
negligence"  "has  received  so  varied 
a  content  of  meaning  that  it  has 
ceased  to  be  a  satisfactory  formula 
of  decision,"  because  it  leaves  out  of 
consideration  every  circumstance 
other  than  the  bare  fact  of  bailment. 
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and  diverts  "attention  from  the  in- 
quiry on  which  it  properly  should 
be  centered,  namely,  what  is  the  un- 
dertaking of  the  bailee  in  the  par- 
ticular case,  as  implied  from  the 
concomitant  circumstances  and  de- 
fined by  the  express  understanding 
between  tiie  parties."  p.  1228.  The 
author  says :  '"The  first  article  of  his 
implied  undertaking  is,  in  the  case 
of  a  depositary,  that  he  will  take  the 
same  care  of  the  property  intrusted 
to  him  as  he  might  reasonably  be 
expected  to  take  of  his  own  prop- 
erty of  the  same  character;  in  the 
case  of  a  mandatary,  that  he  will  ex- 
ercise the  same  diligence  that  he 
might  reasonably  be  expected  to  ex- 
ercise in  his  own  affairs."    p.  1229. 

In  this  state  it  has  been  declared 
in  a  number  of  cases  that  "the 
classification  of  negligence  into 
three  degrees  is  no  longer  recog- 
nized." Missouri  P.  R.  Co.  v.  Wal- 
ters, T8  Kan.  39,  96  Pac.  846. 

In  Jones  v.  Atchison,  T.  &  S.  F.  R. 
Co.  98  Kan.  133-136,  157  Pac.  400, 
it  was  said :  '"In  the  absence  of  stat- 
utory standards  of  negligence  the 
courts  of  Kansas  have  generally  ig- 
nored the  classification  of  negligence 
into  the  degrees  of  slight,  ordinary, 
and  gross,  and  have  held  that  in 
each  case  the  true  measure  is  due 
care;  that  is,  the  care  and  diligence 
proportionate  to  the  risk,  and  which 
the  peculiar  circumstances  of  the 
case  demand"— citing  Missouri  P, 
R.  Co.  V.  Walters,  supra. 

To  the  same  effect,  see  Logan  v. 
Empire  Dist.  Elec.  Co.  99  Kan.  381- 
388,  L.R.A.1917E,  258,  161  Pac. 
659;  Kennedy  v.  Atchison,  T.  &'S.  F. 
R.  Co.  104  Kan.  129-134,  179  Pac. 
314. 

The  modern  theory,  adopted  by 
many  courts,  is  that  there  are  no 
degrees  of  care  or  of  negligence; 
that  negligence  is  in  all  cases  the 
same  thing,  namely,  the  absence  of 
due  care.  "The  tendency  of  modern 
judicial  opinion  is  adverse  to  the 
distinction  between  gross  and  ordi- 
nary negligence."  Bradley,  J.,  in 
New  York  C  R.  Co.  v.  Lockwood,  17 
Wall.  357,  382!;  21  L.  ed.  627,  641, 10 
Am.  Neg.  Cas.  624. 
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In  Raymond  v.  Portland  R.  Co. 
100  Me.  529,  3  L,R.A.  (N.S.)  94,  62 
Atl.  602,  it  was  said  in  the  opinion : 
"It  seems  to  us,  therefore,  that  the 
measure  of  duty  owed  by  persons  in 
the  discharge  of  their  mutual  rela- 
tions would  be  better  expressed  by 
the  use  of  the  term  'negligence,'  if 
one  prefers  a  negative  definition,  or 
*due,  reasonable,  or  ordinary  care,' 
always  having  reference  to  the  cir- 
cumstances and  conditions  with  re- 
gard to  which  the  terms  are  used." 
p.  535. 

In  determining  whether  the  de- 
fendant should  be  held  responsible 
for  the  damages  resulting  from  his 
failure  to  remit  the  premiums,  in 
other  words,  whether  he  exercised 
due  care  in  view  of  all  the  circum- 
stances, it  is  apparent  that  the  so< 
called  distinction  between  slight,  or* 
dinary,  and  gross  negligence,  over 
which  courts  have  quibbled  for  a 
hundred  years,  can  furnish  no  as- 
sistance. Of  course,  the  law  did  not 
impose  upon  him  the  responsibility 
of  an  insurer,  nor  require  of 
him  the  exercise  of  anything  unrea« 
sonable.  It  is  equally  true,  however, 
that  it  required  him  to  exercise 
the  same  care  that  he  might 
reasonably  have  been  expected 
to  employ  with  reference  to  the 
remittance  of  his  own  insurance 
premiums ;  and  in  this  connection  it 
cannot  be  said  that  he  could  make  a 
partial,  halfway  performance  of  his 
duty;  he  must  either  have  remitted, 
or  failed  altogether  to  remit  the  pre- 
miums, within  the  tinie  they  could 
be  accepted.  He  forgot  all  about  the 
matter  and  failed  to  forward  the 
money  until  after  the  time  had  ex- 
pired. Failing  in  his  duty  to  for- 
ward them  in  time,  he  failed  to  ex- 
ercise any  care  whatever.  He  was 
required  to  do  something,  and  did 
nothing;  the  net  result  was  gross 
negligence.  As  said  in  Missouri  P. 
R.  Co.  V.  Walters,  supra:  "The 
question  always  is:  Has  the  care, 
diligence,  or  skill  demanded  by  the 
peculiar  circumstances  of  the  par- 
ticular case  been  exercised?    If  so. 
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there  is  no  negligence.  If  not,  there 
is  negligence/' 

The  language  there  used  was  with 
reference  to  negligence  in  a  railway 
case,  but  the  same  principle  applies 
to  the  present  case. 

The  arbitrary  rule  adopted  by 
some  courts,  that  a  gratuitous  bailee 
may  absolve  himself  from  liability 
for  loss  occasioned  by  his  misfea- 
sance merely  by  proof  that  he  has 
-«e«ii,e«ce  in     ^een  Hkewisc  negli. 

personal  affair*     gent    With    hlS    OWn 

-effect.  goods,    is    One    to 

which  we  cannot  assent.  It  leaves 
out  of  consideration  the  fact  that  he 
may  have  been,  in  the  particular  in- 
stance, guilty  of  gross  negligence  in 
the  conduct  of  his  own  affairs.  The 
question  whether  he  has  failed  to 
exercise  slight  diligence  in  repect  to 
the  goods  left  with  him  by  the  ap- 
pellant,— ^in  other  words,  has  been 
guilty  of  gross  negligence, — is  a 
question  for  the  jury.  Undoubtedly, 
the  gratuitous  bailee  must  exercise 
what  many  courts  have  termed  (and 
not  inaccurately)    reasonable  care, 


which  means,  in  this  class  of  bail- 
ments, the  exercise 
of    the    same    dili-  ;;li7ataVy. 
gence  he  might  rea- 
sonably be  expected  to  exercise  in  its 
own  affairs. 

The  appellant  raised  his  conten- 
tions by  a  demurrer  to  the  evidence 
and  a  request  f^r  an  instructed  ver- 
dict. No  errors  are  pointed  out  in 
the  instructions.  It  must  be  held 
that  the  appellee  is  entitled  to  main- 
tain the  action,  although  she  was 

not  a  party  to  nor  coatraet- 
cognizant     of     the  riwht  ot  tuird 
contract      or      ar-  "•^^•^^  *^  "•^• 
rangement   between   Maddock   and 
the  appellant ;  the  law  operates  upon 
the  acts  of  the  original  parties  so  as 
to  establish  a  privity  and  to  imply  a 
promise  and  obligation  on  the  part 
of  the  appellant  in  favor  of  the  ap- 
pellee.   The  general 

verdict    which    in-  Sr^JSTiSSt^. 
eludes  a  finding  of 
gross  negligence  is  abundantly  sus- 
tained by  the  evidence. 
The  judgment  is  affirmed. 


ANNOTATION. 
Liability  of  one  who  undertakes  to  pay  insurance  premiums  for  anotiMr. 


The  reported  case  (Maddock  v. 
RiGGS,  ante,  216)  seems  to  have  been 
the  only  one  to  have  passed  upon  the 
question  of  the  liability  of  one  who 
gratuitously  undertakes  to  pay  the  in- 
surance premiums  of  another  by  for- 
warding the  money  therefor,  but  the 
conclusion  therein  to  the  effect  that 
such  a  bailee  became  liable  for  the 
injury  resulting  from  his  misfeasance 
is  in  keeping  with  what  seem  to  be 
the  better-reasoned  authorities.  (Gen- 
erally, as  to  duty  and  liability  of  gra- 
tuitous bailee  or  mandatary,  see  an- 
notation following  Ridenour  v.  Wood- 
ward, 4  A.L.R.  1193.) 

In  Criswell  v.  Riley  (1892)  5  Ind. 
App.  496,  30  N.  E.  1101,  rehearing  de- 
nied in  (1892)  5  Ind.  App.  503,  32  N.  E. 
814,  it  appeared  that  the  plaintiff  ap- 
plied to  his  broker  for  insurance, 
which  the  latter  agreed  to  procure; 
that  he  did  procure  a  duly  executed 
policy  which  he  delivered  to  the  plain^ 


tiff;  that  he  accepted  the  full  amount 
of  the  premium,  but  failed  to  transmit 
the  same  to  the  insurance  company; 

^  that  payment  to  the  company  was  a 
condition  precedenl^  to  its  liability  on 
the  policy;  and  that,  upon  destruction 
of  the  property  by  fire  and  discovery 
of  the  fact  that  the  policy  had  not 
become  effective,  the  plaintiff  brought 
suit  against  the  broker  for  the  loss 
sustained.  In  holding  the  broker  lia- 
ble for  the  loss,  the  court  said:  ."If 
the  appellant  was  the  agent  of  appel- 
lee in  procuring  for  him  the  insurance, 
in  the  delivery  of  the  policy,  collecting 
the  premium,  and  through  his  negli- 

.  gence  failed  to  pay  the  premium  re- 
ceived from  the  appellee,  by.  reason 
of  which  the  policy  was  forfeited  or 
void,  then  the  appellant  was  clearly 
liable  for  the  damages  sustained  by 
the  fire  by  the  appellee,  for  the  amount 
of  the  loss,  not  exceeding  the  amount 
of  the  insurance,  and  the  insurance 


ANNO.— PROMISE  TO  PAY  INSURANCE  PREMIUMS  FOR  ANOTHER.  223 


company  was  exempt  from  liability. 
The  evidence  tends  to  establish  .  .  . 
that  the  appellant  was  the  agent  of  the 
appellee  in  the  procurement  of  said  in- 
surance, the  payment  of  the  premium 
to  the  insurance  company  after  having 
received  the  same  from  the  appellee, 
and  in  attending  to  all  matters  con- 
nected therewith;  that  the  appellant 
was  in  no  sense  the  agent  of  the  in- 
surance company;  that  it  was  through 
his  fault  and  negligence  in  not  paying 
over  the  premium  to  said  company  that 
the  policy  of  insurance  he  undertook 
and  agreed  to  procure  for  the  appellee 
could  not  be  enforced  against  said  in- 
surance company;  and  that  under  the 
evidence  in  the  case  the  appellant  be- 
came liable  to  the  appellee  for  the 
damages  found  by  the  court.'' 

So  in  Antiseptic  Bedding  Go.  v. 
Gurofski  (1914)  33  Ont.  L.  Rep.  319, 
8  Ont  Week.  N.  92,  21  D.  L.  R.  483, 
it  was  held  that  the  duty  of  an  in- 
surance broker  who  undertakes  to  pro- 
cure insurance  on  certain  property  is 
not  wholly  performed  by  his  procuring 
duly  executed  policies  from  an  insur- 
ance company  of  which  he  is  not  the 
agent,  and  delivering  them  to  the  in- 
sured, but  that  in  order  to  relieve  him- 
self from  liability  he  must,  where 
charged  with  that  duty  by  his  con- 
tract, pay  over  the  premiums  to  the 
company,  and  that  on  failure  to  do  so 
he  is  personally  liable  to  the  insured 
for  the  loss  occasioned  thereby. 

And  in  Robinson  v.  Oliver  (1916) 
171  App.  Div.  349,  166  N.  Y.  Supp.  896, 
affirmed  without  opinion  in  (1918)  224 
N.  Y.  665,  121  N.  E.  888,  it  was  said 
that  where  a  broker  is  employed  to 
procure  insurance  on  j)roperty,  and 
does  so,  and  accepts  the  premium  but 
fails  to  transmit  the  amount  to  the 
insurer,  which  failure  renders  the  in- 
surance policy  void,  the  property  own- 
er's remedy  in  case  of  loss  is  an  ac- 
tion to  recover  damages  against  the 
broker  for  neglecting  to  perform  the 
obligation  of  paying  over  the  money 
to  the  insurance  company. 

And  a  similar  conclusion  has  been 
reached  where  an  insurance  agent  or 
broker  has  accepted  a  premium  under 
an  agreement  to  procure  insurance, 
but  has  wholly  failed  to  carry  out  his 


contract.  Thus,  in  Lindsay  v.  Petti- 
grew  (1894)  5  S.  D.  500,  59  N.  W.  726, 
in  so  holding  the  court  said:  "We  are 
disposed  to  regard  the  relation  exist- 
ing between  appellant  [property  own- 
er] and  respondent  [insurance  brok- 
er] as  that  of  principal  and  agent,  and 
to  hold  that  an  agent  who  takes  his 
principal's  money  under  an  express 
agreement  to  procure  insurance,  and 
unjustifiably  fails  to  secure  the  same 
or  make  an  effort  in  that  direction, 
thereby  assumes  the  risk,  and  becomes 
liable,  in  case  of  loss,  to  pay  as  much 
of  the  same  as  would  have  been  cov- 
ered by  the  insurance  policy  for  which 
his  principal  had  paid,  provided  the 
same  had  been  procured  as  directed. 
.  .  .  Appellant  did  all  that  was 
necessary,  and  all  that  he  was  required 
to  do,  towards  securing  the  insurance 
for  which  he  had  paid  in  full.  He 
had  a  right  to  rely,  and  did  rely,  upon 
respondent  to  do  that  which  he  had 
promised  and  agreed  to  perform;  and 
after  the  loss  had  occurred,  and  when 
he  applied  to  respondent  to  have  the 
same  adjusted,  he  learned  for  the  first 
time  that  the  property  had  not  been 
insured.  The  law  of  this  case,  ap- 
plied to  the  facts  before  us,  imposes 
upon  respondent  a  liability."  And 
again,  in  Mayhew  v.  Glazier  (1920)  — 
Colo.  — ,  189  Pac.  848,  where  an  in- 
surance solicitor  in  his  individual  ca- 
pacity accepted  a  premium  and  agreed 
to  have  a  policy  for  hail  insurance  on 
a  crop  of  beans  issued  by  a  certain 
company  by  a  specified  day,  but  failed 
to  do  so,  it  was  held  that  he  was  per- 
sonally liable,  in  case  of  loss,  for  such 
per  cent  of  the  amount  for  which  the 
policy  would  have  been  issued,  except 
for  his  breach  of  contract,  as  the  crop 
destroyed  bore  to  the  total  crop  which 
would  have  been  produced  had  no  dam- 
age by  hail  occurred. 

A  case  which,  upon  principle,  is  still 
more  closely  analogous  to  the  reported 
case  (Haddock  v.  Riggs,  ante,  216), 
is  Kaw  Brick  Co.  v.  Hogsett  (1898)  73 
Mo.  App.  432.  Here  defendants,  who 
were  insurance  brokers,  gratuitously 
undertook  to  obtain  a  certain  amount 
of  good  insurance  on  plaintiff's  plant, 
and  to  keep  it  good.  They  entered 
upon  the  performance  of  the  services- 
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by  obtaining  good  insurance  for  pre- 
miums paid  to  them,  but  later  per- 
mitted a  policy  in  an  insolvent  com- 
pany to  replace  a  policy  which  had 
been  canceled.  The  plaintiff,  after 
loss,  sought  to  hold  the  defendants  lia- 
ble, and  its  contention  was  upheld,  the 
court,  in  applying  the  principle  that 
where  one  undertakes  to  perform  a 
service,  although  it  be  gratuitous,  it 
then  becomes  his  duty  to  conform  to 
the  instructions  given,  saying:  "When 
defendants  entered  upon  the  perform- 
ance thereof,  as  they  did  in  placing 
'  the  insurance  and  subsequently  taking 
out  two  other  policies  in  lieu  of  two 
canceled,  then  they  must  be  held  for 
every  act  of  negligence  or  misfea- 
sance, attributable  to  their  conduct, 
which  brought  damage  to  the  plaintiff. 
As  said  by  Justice  Story  in  treating 


of  a  similar  subject:  'The  mandatary 
has  his  choice,  to  renounce  the  con- 
tract, or  to  perform  it;  to  treat  it  as  a 
nullity,  or  as  a  subsisting  obligation. 
If  he  chooses  to  consider  it  in  the  lat- 
ter light,  and  to  act  upon  it  as  obliga- 
tory, why  should  he  be  permitted  to 
separate  the  parts  of  the  obligation, 
or  to  disjoin  those  which  were  entered 
into  as  a  whole?  .  .  .  The  com- 
mon law  has  deemed  it  unreasonable 
that  he  should  have  such  an  indul- 
gence. It  has  left  him  free  to  act  or 
not  to  act;  but  if  he  chooses  to  act, 
it  is  at  his  own  peril.  He  is  not  at 
liberty  to  commit  a  tort,  and  thep  shift 
his  defense  upon  the  imperfect  obliga- 
tion of  a  contract  under  which  the 
tort  was  done.'    Story,  Bailm.  §  170." 

G.  J.  C. 


JESS  CHAMBERLAIN 

V. 

MISSOURI  PACIFIC  RAILROAD  COMPANY,  Appt. 

Kansas  Supreme  Court '■'July  10,  1020, 
(107  Kan.  341,  191  Pac.  261.) 

Constitutional  law  —  requiring  farm  crossings. 

Where  a  railway  company  acquired  a  right  of  way  across  a  farm  in 
1885,  and  at  that  time  paid  the  owner  the  full  compensation  for  all  the 
damages,  matured,  continuing,  and  prospective,  which  he  thereby  sus- 
tained, the  railway  company  cannot  be  compelled,  under  a  statute  enacted 
many  years  later,  to  furnish  a  crossing  over  the  railway  and  to  construct 
it  at  ite  own  expense  to  connect  the  two  parts  of  the  farm  divided  by  the 
railway,  since  such  an  application  of  the  after-enacted  statute  would  de- 
prive the  railway  company  of  its  property  without  compensation,  and  deny 
to  it  that  equal  protection  of  the  law  which  is  guaranteed  by  both  the 
state  and  Federal  Constitution. 

[See  note  on  this  question  beginning  on  page  227.] 

Headnote  by  Dawson,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Sedg- 
wick County  (Bird,  J.)  .granting  a  peremptory  writ  of  mandamus  to 
compel  defendant  to  construct,  at  its  own  expense,  a  private  crossing  over 
its  railroad  track  and  right  of  way  through  plaintiff's  farm.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs..  W.  P.  Waggener,  J.  M.  panies  to  make,  at  their  own  expense, 
Challiss,  and  O.  H.  Bentley,  for  appel-  farm  crossings  within  inclosures,  is 
lant:  -  unconstitutional  in  so  far  as  it  applies 

A   statute   requiring    railroad   com-      to  companies  which  secured  their  right 
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of  way  before  its  enactment,  and 
which  have  compensated  the  owners  of 
inclosures  for  lands  taken  and  for  the 
expense  of  constructing  crossings. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Rowland,  70 
Tex.  298,  7  S.  W.  718 ;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  70  Tex.  307,  7  S.  W. 
722;  Missouri,  K.  &  T.  R.  Co.  v.  Che- 
nault,  24  Tex.  Civ.  App^  481.  60  S.  W. 
65;  San  Antonio  &  A.  P.  R.  Co.  v.  Grier, 
—  Tex.  Civ.  App.  — ,  42  S.  W.  1022; 
Hemphill  v.  Texas  &  P.  R.  Co.  —  Tex. 
Civ.  App.  — ,  46  S.  W.  874;  Erie  v. 
Brie  Canal  Co.  59  Pa.  174;  Atty.  Gen. 
V.  Germantown  &  P.  Turnp.  Road,  55 
Pa.  466 ;  State  v.  Chicago,  M.  &  St.  P. 
R.  Co.  36  Minn.  402,  31  N.  W.  365; 
Com.  V.  New  Bedford  Bridge,  2  Gray, 
839;  Washington  Bridge  Co.  v.  State, 
18  Conn.  53;  Lake  View  v.  Rose  Hill 
Cemetery  Co.  70  111.  191,  22  Am.  Rep. 
71;  Lafayette,  B.  &  M.  R.  Co.  v. 
Cheeney,  87  111.  447;  People  v.  Jackson 
&  M.  PI.  Road  Co.  9  Mich.  285;  Towle 
V.  Eastern  R.  Co.  18  N.  H.  547,  47  Am. 
Dec.  153;  Grenshaw  v.  Slate  River  Co. 
6  Rand.  (Va.)  245;  Re  Albany  Street, 
U  Wend.  149,  25  Am.  Dec.  618;  Blood- 
good  V.  Mohawk  &  H.  River  R.  Co.  18 
Wend.  9,  31  Am.  Dec.  318;  Inland 
Fisheries  v.  Holyoke  Water  Power  Co# 
104  Mass.  446,  6  Am.  Dec.  247;  Peo- 
ple V.  Detroit,  G.  H.  &  M.  R.  Co.  79 
Mich.  471,  7  L.R.A.  717,  44  N.  W.  934. 

Messrs.  Wilson,  Madalene,  &  Hud- 
son for  appellee. 

Dawson,  J.,  delivered  the  opinion 
of  the  court : 

This  was  an  action  to  compel  the 
defendant  railway  company  to  con- 
struct, at  its  own  expense,  a  private 
crossing  over  defendant's  railroad 
track  and  right  of  way  which  run 
through  the  farm  of  the  plaintiff  in 
Sedgwick  county.  The  purpose  was 
to  furnish  the  plaintiff  a  convenient 
crossing  to  connect  the  two  parts  of 
his  farm,  which  were  divided  in  1885 
by  the  construction  of  the  railway. 
In  1885  the  defendant  railway's 
predecessor  procured  by  condemna- 
tion, and  by  deed  from  plaintiff,  and 
by  the  payment  of  $2,502.40  in  cash 
therefor,  a  right  of  way  through 
this  farm,  and  a  railway  has  been 
continuously  operated  thereon  since 
that  time. 

In  1911  (Laws  1911,  chap.  244,  §§ 
1-3)  the  legislature  enacted : 

"Sec.  8466.  Whenever  any   rail- 
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road,  either  steam  or  electric,  shall 
run  through  any  farm  so  as  to  divide 
it,  such  railroad  at  the  request  of 
the  owner  of  such  farm,  shall  con- 
struct, keep  and  maintain,  a  cross- 
ing either  on,  over  or  under  such 
railroad  track,  at  some  convenient 
place,  which  crossing  shall  be  so  con- 
structed as  to  permit  ready  and  free 
crossing  thereon,  by  animals,  farm 
implements  and  vehicles. 

"Sec.  8467.  That  through  the 
fences  on  either  side  of  the  right  of 
way  of  such  railroad,  at  such  cross- 
ing, such  railroad  shall  construct, 
keep  and  maintain  gates  so  as  to  per* 
mit  the  passage  of  animals,  farm  im- 
plements and  vehicles. 

''Sec.  8468.  If  upon  such  request 
being  made,  such  railroad  shall  fail, 
neglect  or  refuse  to  construct  such 
'  crossing  and  gates,  or  to  keep  the 
same  in  repair,  then  the  owner  of 
such  farm  may,  by  appropriate  ac- 
tion, compel  such  railroad  to  so  con- 
struct, keep  and  maintain  such 
crossing  and  gates,  or  such  owner 
may  construct  or  repair  such  cross- 
ing and  gates,  and  then  collect  from 
such  railroad  the  cost  thereof." 

An  alternative  writ  of  mandamus 
being  issued  on  plaintiff's  applica- 
tion, the  defendant  answered  as  to 
the  facts,  set  up  its  deed  from  plain- 
tiff issued  in  1885,  and  raised  all  per- 
tinent defenses  under  the  state  and 
Federal  Constitutions. 

The  trial  court  decreed:  "That 
peremptory  writ  of  mandamus  be 
and  the  same  is  hereby  allowed,  di- 
rected to  the  said  defendant  Mis- 
souri Pacific  Railroad  Company, 
commanding  it  to  forthwith  con- 
struct, keep,  and  maintain,  at  its  own 
cost,  a  crossing  on,  over,  or  under  its 
railroad  track  at  some  convenient 
place  on  the  premises  of  the  plain- 
tiff, Jesse  Chamberlain,  which  cross- 
ing shall  be  so  constructed  as  to  per- 
mit ready  and  free  crossing  thereon 
by  animals,  farm  implements,  and 
vehicles." 

The  defendant  appeals. 

Twenty-six  years  before  the  en- 
actment of  1911  the  defendant's 
predecessors  in  title  and  interest 
bought  and  paid  for,  and  also  ac- 
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quired  by  condemnation,  all  the 
rights  which  defendant  now  pos- 
sesses and  which  affect  the  plaintiff. 
All  the  inconvenience,  matured,  con- 
tinuing, and  prospective,  of  which 
he  now  complains,  was  included  in 
and  compensated  for  by  the  payment 
of  $2,502.40  in  1885.  15  Cyc.  715, 
800-803,  895,  896,  and  notes.  The 
plaintiff's  right  and  the  defendant's 
liability  in  this  lawsuit,  if  any,  are 
based  upon  the  Act  of  1911.  Is  that 
act  constitutional?  Defendant  says 
its  effect,  as  interpreted  in  the  trial 
court's  judgment,  is  to  reconfer  on 
plaintiff  part  of  what  was  taken 
from  him  in  1885  by  condemnation, 
and  to  return  to  him  part  of  what 
he  sold  to  defendant's  grantors  by 
his  right  of  way  deed,  and  that  the 
act  bestows  on  him  gratis  what  de- 
fendant's grantors  paid  their  money 
for  thirty-five  years  ago.  The  Act 
of  1911  and  the  judgment  based 
thereon,  according  to  defendant,  im- 
pair the  obligation  of  the  contract  of 
the  parties  made  in  1885,  take  the 
def aidant's  property  without  just 
compensation,  take  the  defendant's 
property  for  a  private  purpose,  and 
deny  the  defendant  the  equal  pro- 
tection of  the  law. 

We  have  no  present  concern  with 
the  Act  of  1911  so  far  as  it  may  af- 
fect the  duties  of  railway  com- 
panies towards  private  farm  owners 
where  rights  of  way  which  divide 
farms  have  been  established  since 
1911,  nor  are  we  now  writing  a  trea- 
tise on  this  general  subject.  See  22 
R.  C.  L.  785-787,  873-875.  pur 
present  concern  is  with  the  objec- 
tions to  the  Act  of  1911,  as  applied 
to  the  rights  which  defendant  ac- 
quired in  1885.  A  way  of  conven- 
ience, or  of  necessity,  to  connect  two 
parts  of  a  farm  divided  by  a  rail- 
road, or  otherwise  divided,  is  a  pri- 
vate and  not  a  public  right.  Presum- 
ably there  are,  or  can  and  should  be, 
public  roads  in  the  neighborhood, 
whereby  a  landowner  may  have  ac- 
cess to  the  divided  parts  of  his  prop- 
erty. Kansas  C.  R.  Co.  v.  Allen,  22 
Kan.  285,  31  Am.  Rep.  190;  Atchi- 
son  &  N.  R.  Co.  V.  Gough,  29  Kan. 
94;   Kansas   City   &  E.   R.  Co.  v. 


Kregelo,  32  Kan.  608,  5  Pac.  15; 
Chicago,  K.  &  W.  R.  Co.  v.  Cosper,  42 
Kan.  561,  22  Pac.  634.  See  also  Fer- 
guson V.  Ferguson,  106  Kan.  823, 
189  Pac.  925.  But  if  the  chief  ob- 
ject of  the  creation  of  a  roadway  or 
crossing  is  to  serve  the  necessity  of 
a  private  person,  the  servient  estate 
must  ordinarily  be  compensated  at 
the  expense  of  the  person  benefited 
thereby.  Gen.  Stat.  1915,  §  8767. 
Why  should  not  the  defendant  rail- 
way company  be  compensated  for 
subjecting  its  property  to  an  ease- 
ment for  a  private  farm  crossing? 
Still  more,  why  should  the  railway 
company  construct  such  crossing  at 
its    own    expense?  con.titutio«*i 

A       legislative       act    Inw-reaulrlnn 

which  thus  dis-  '"™  «'o«ina3. 
criminates  between  a  railway  com- 
pany and  all  other  property  owners 
is  subject  to  constitutional  infirmi- 
ties. Most  of  defendant's  objections 
to  this  act  were  similarly  raised  in 
Union  P.  R.  Co.  v.  Public  Utilities 
Commission,  98  Kan.  667,  168  Pac. 
863,  but  in  that  case  it  was  not  nec- 
essary to  determine  the  questioned 
constitutionality  of  the  statute. 
Here  our  responsibility  to  declare 
the  law  must  be  met  and  discharged. 
Here  we  are  bound  to  hold  that  the 
text  and  spirit  of  both  state  and 
Federal  Constitutions  (Kansas  Bill 
of  Rights,  §§  1, 2,  and  18 ;  Fed.  Const. 
14th  Amend. ;  Winters  v.  Myers,  92 
Kan.  414,  140  Pac.  1033;  State  v. 
Wilson,  101  Kan.  789,  795,  796, 
L.R.A.1918B,  374, 168  Pac.  679)  are 
violated  in  the  Act  of  1911,  when 
applied  to  railroads  whose  rights  of 
way  were  acquired,  and  paid  for,  and 
in  use  long  prior  to  that  enactment. 
To  compel  the  defendant  to  furnish 
this  crossing  and  to  construct  it  at 
its  own  expense  would  be  to  deprive 
it  of  its  property  without  compensa- 
tion, and  would  deny  to  it  that  pro- 
tection of  the  law  which  the  rail- 
way company,  equally  with  all  other 
persons  and  corporations,  is  guar- 
anteed under  both  the  state  and  Fed- 
eral Constitutions.  The  supreme 
courts  of  other  states  have  also 
reached  this  conclusion  in  similar 
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cases.    See  Gulf,  C.  &  S.  F.  R,  Ck).  v.  717,  44  N.  W»  934,  and  citations ; 

Rowland,  70  Tex.  298,  7  S.  W.  718,  note  in  Ann.  Cas.  1915C,  1192. 

and  citations ;  People  v.  Detroit,  G.  Reversed,  with  instructions  to  en- 

H.  &  M.  R.  Co.  79  Mich.  471, 7  L.R.A.  ter  judgment  for  defendant. 


ANNOTATION. 

Conttihiiionality  of  statute  requiring  railroad  to  construct  and  maintain  private 

crossing. 


At    affeetiaK     eorporatloa     preTiously 
orcmnised* 

The  constitutionality  of  a  statute 
requiring  a  railroad  company  to  con- 
struct and  maintain  a  private  crossing 
appears  never  to  have  heen  passed  on 
by  the  United  States  Supreme  Court. 
There  are,  however,  a  number  of  deci- 
sions by  state  courts  to  the  effect  that 
a  statute  violates  one  or  more  of  the 
constitutional  provisions  for  the  pro- 
tection of  private  property,  if  it  re- 
quires the  construction  of  a  private 
crossing  by  a  railroad  company,  which 
was  incorporated,  and  which  con- 
demned or  purchased  its  right  of  way 
and  laid  its  track,  prior  to  the  enact- 
ment of  the  statute.  People  v.  De- 
troit, G.  H.  &  M.  R.  Co.  (1890)  79 
Mich.  471,  7  L.R-A.  717,  44  N.  W.  934; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Rowland 
a888)  70  Tex.  298,  7  S.  W.  718 ;  Jones 
V.  Culf,  C.  &  S.  F.  R.  Co.  (1893)  —  Tex. 
Civ.  App.  — ,  23  S.  W.  186;  San  An- 
tcinio  ft  A.  P.  R.  Co.  v.  Grier  (1897) 

-  Tex.  Civ.  App.  — ,  42  S.  W.  1022; 
Hemphill  v.  Texas  &  P.  R.  Co.  (1898) 

-  Tex.  Civ.  App.  —,  46  S.  W.  874; 
Missouri,  K.  &  T.  R.  Co.  v.  Chenault 
(1900)  24  Tex.  Civ.  App.  481,  60  S.  W. 
55;  Owaaarzak  v.  OKiIf,  C.  &  S.  F.  R. 
(3o,  (1903)  31  Tex.  Civ.  App.  229,  71 
S.  W.  793.  See  also  Indiana  Union 
Traction  Co.  v.  Seisler  (1914)  58  Ind. 
App.  507.  106  N.  E.  911,  petition  for 
rehearing  denied  in  (1915)  58  Ind. 
App.  513,  108  N.  E.  44;  New  York  &  N. 

E.  K  Co.  V.  Railroad  Comrs.  (1894) 
162  Mass.  81,  38  N.  £.  27;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Ellis  (1888)  70  Tex.  307, 
7  S.  W.  722;  Bennett  v.  Gulf,  C.  &  S. 

F.  R.  Co.  (1912)  —  Tex.  Civ.  App.  — . 
146  S.  W.  353.  And  see  the  reported 
case  (Chamberlain  v.  Missouri  P.  R. 
(^.  ante,  224) . 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Rowland 
(1888)  70  Tex.  298,  7  S.  W.  718,  it  ap- 


peared that  the  plaintiff  had  conveyed 
to  a  railroad  company  a  strip  of  land 
which  divided  the  remainder  of  his 
farm,  and  thereafter  a  statute  was 
passed  requiring  a  railroad  company  to 
construct  a  crossing  whenever  its  line 
divided  an  inclosure.  The  court  stat- 
ed that  the  conveyance  of  the  land  did 
not  differ  in  principle  from  a  condem- 
nation, and  that  the  plaintiff  was  to  be 
considered  as  having  been  fully  com- 
pensated for  the  cfisadvantage  of  hav- 
ing his  land  divided.  It  therefore 
held  that  the  statute,  in  so  far  as  it 
related  to  the  plaintiff's  farm,  author- 
ized a  taking  of  money  without  due 
process  of  law,  and  was  invalid. 

To  the  same  effect,  and  decided  on 
the  authority  of  the  foregoing  case» 
are  Jones  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(1893)  —  Tex.  Civ.  App.  — ,  28  S.  W, 
186,  San  Antonid^&  A.  P.  R.  Co.  v.  Gri- 
er (1897)  —  Tex.  Civ.  App.  — ,  42  S. 
W.  1022,  and  Hemphill  v.  Texas  &  P. 
R.  Co.  (1898)  —  Tex.  Civ.  App.  — ,  46 
S.  W.  874. 

In  Owazarzak  v.  Gulf,  C.  &  S.  F.  R. 
Co.  (1903)  31  Tex.  Civ.  App.  229,  71 
S.  W.  793,  it  appeared  that  a  right  of 
way  through  the  plaintiff's  inclosure 
was  acquired  by  a  railroad  company 
by  deed,  and  that  it  was  fenced  prior 
to  the  act  requiring  a  railroad  com- 
pany to  construct  a  crossing  where  its 
track  divided  an  inclosure.  The  court 
held  that  in  the  absence  of  any  show- 
ing that  the  deed  provided  for  the 
construction  of  a  crossing  by  the  rail- 
road company,  it  was  not  within  the 
power  of  the  legislature  to  require  its 
construction.  The  court  said :  "Prior 
to  the  enactment  of  the  Statute  of 
1887,  the  owner  of  an  inclosure  trav- 
ersed by  a  railroad  had  only  the 
common-law  right  of  a  way  of  neces- 
sity over  such  railroad.  Under  the 
common  law,  such  owner  was  entitled 
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to  a  way  reasonably  convenient  and 
sufficient  to  meet  his  necessities,  but 
the  railroad  company  was  not  required 
to  construct  and  maintain  such  way 
at  its  own  expense.  While  our  courts 
have  intimated  that  under  the  statute 
(Rev.  Stat.  art.  4427)'  such  owner  is 
entitled  to  require  the  railroad  com- 
pany, at  its  own  expense,  to  construct 
and  maintain  such  crossing  as  may  be 
necessary  for  the  proper  use  and  en- 
joyment of  the  premises  (Missouri,  K. 
&  T.  R.  Co.  v.  Chenault  (1899)  92  Tex, 
505,  49  S.  W.  1035),  it  has  been  ex- 
pressly held  that  the  statute  has  no 
application  where  the  right  of  way 
was  acquired  and  fenced  by  the  rail- 
road company  prior  to  the  enactment 
of  the  statute,  and  that  in  such  cases 
the  railroad  company  cannot  be  re- 
quired to  construct  and  maintain  such 
crossing  at  its  own  expense." 

And  in  Missouri,  K.  &  T.  R.  Co.  v, 
Chenault  (1900)  24  Tex.  Civ.  App. 
481,  60  S.  W.  55,  the  court  said :  "Pri- 
or to  the  enactment  of  the  Law  of 
1887,  it  was  the  duty  of  the  owner  of 
an  inclosure  divided  by  a  railroad  to 
construct  and  maintain  his  ways  of 
necessity  at  his  own  expense.  Since 
this  expense  was  incurred  because  of 
the  construction  of  the  road,  the  com- 
pany was  required  to  compensate  him 
therefor,  and  in  a  condemnation  pro- 
ceeding such  compensation  was  in- 
cluded in  the  damages  awarded  the 
landowner.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Rowland  (Tex.)  supra,  and  author^ 
ities  there  cited.  And  it  was  further 
held  in  the  Rowland  Case  that,  when 
the  company  had  compensated  the 
landowner  for  such  expense,  it  was 
beyond  the  power  of  the  legislature  to 
destroy  the  right  of  the  company, 
thereby  acquired,  to  have  the  land- 
owner construct  and  keep  in  repair 
the  crossing  at  his  own  expense,  and 
for  that  reason  it  was  held  that 
the  Act  of  1887  did  not  apply  to  such 
cases,  in  this  case  the  condemnation 
trial  was  held  before  the  Act  of  1887 
went  into  eifect,  and  it  must  be  held 
that  the  damages  awarded  included 
compensation  to  the  Chenaults  for  the 
expense  of  constructing  and  maintain- 
ing ways  of  necessity  across  the  road 
ivithin  their  lands,  together  with  the 


expense  occasioned  by  the  inconven- 
ience of  the  use  of  such  ways." 

In  People  v.  Detroit,  G.  H.  &  M.  R. 
Co.  (1890)  79  Mich.  471,  7  L.R.A.  717, 
44  N.  W.  934,  it  appeared  that  the  fol- 
lowing statute  was  enacted  several 
years  after  the  defendant  railroad 
company  had  built  its  road :  "In  cases 
where  a  railroad  is  immediately  ad- 
jacent to  or  laid  upon  a  highway, 
.  .  .  open,  unobstructed  residence 
crossings,  suitably  guarded,  substan- 
tially as  are  provided  for  highway 
and  street  crossings,  shall  be  provided 
and  maintained  by  the  railroad  cor- 
poration operating  said  railroad: 
Provided,  the  same  shall  be  so  ordered 
by  the  railroad  commission."  The 
action  was  brought  to  recover  a  pen- 
alty for  the  failure  of  the  defendant 
to  comply  with  an  order  of  the  com- 
missioner of  railroads,  directing  it  to 
construct  a  crossing  for  the  benefit  of 
a  person  who  owned  a  residence  ad- 
jacent to  the  defendant's  road,  and 
separated  thereby  from  a  public  high- 
way parallel  and  adjacent  to  the  de- 
fendant's road.  It  was  held  that  the 
defendant  was  not  liable  for  the  pen- 
alty, and  that  the  statute,  in  so  far  as 
it  provided  for  the  taking  of  the  prop- 
erty of  a  railroad  company  without 
compensation,  was  not  within  the  po- 
lice power  of  the  state  and  was  void. 
The  court  said:  "It  is  apparent  that 
every  open  crossing  into  the  public 
highway  across  a  railroad  track  in- 
creases, rather  than  diminishes,  the 
danger  of  travel,  by  giving  animals 
the  opportunity  to  get  upon  the  track 
in  front  of  passing  trains.  These 
residence  crossings  cannot,  therefore, 
be  justified  on  the  ground  of  protec- 
tion and  safety  to  passengers  and 
property.  The  statute  applies  to  all 
residence  buildings.  If  plaintiff's 
contention  be  correct,  then  a  landown- 
er across  whose  land  a  railroad  has 
been  constructed,  and  who  has  been 
amply  compensated  in  damages,  may 
erect  twenty  or  more  residence  build- 
ings on  the  land  fronting  the  railroad 
and  the  highway,  sell  them,  together 
with  the  land  on  which  they  are  sit- 
uated, and  compel  the  railroad  com- 
pany to  construct  and  maintain  as 
many  residence  crossings^     Such  ac- 
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tion  would  seriously  increase  the  dan- 
gers of  travel,  and  impose  heavy  addi- 
tional burdens  upon  railroads.  If  it  is 
the  duty  of  the  state  to  provide  access 
for  every  citizen  to  the  public  high- 
way, so  that  he  may  obey  the  venire  of 
the  courts,  pay  his  taxes,  vote,  send 
his  children  to  school,  and  exercise 
all  the  prerogatives  of  citizenship,  the 
state  cannot  perform  this  duty  by  tak- 
ing the  property  of  one  citizen,  and 
giving  it  to  another,  without  compen- 
sation." 

Likewise,  in  the  reported  case 
(Chamberlain  v.  Missouri  P.  R.  Co. 
ante,  224),  it  is  held  that,  so  far  as 
it  relates  to  land  condemned  before 
its  enactment,  a  statute  is  invalid 
which  requires  a  railroad  company  to 
build  a  crossing  over  its  track  wherev- 
er the  track  divides  a  farm  into  two 
parts.  The  invalidity  of  the  statute 
is  based  on  the  ground  that  it  denies 
a  railroad  company  the  equal  protec- 
tion of  the  law,  and  is  a  taking  of 
property  for  a  private  purpose,  with- 
out compensation. 

Similarly,  in  Gulf,  C.  &  S.  P.  R.  Co. 
V.  Ellis  (1888)  70  Tex.  307,  7  S.  W. 
722,  it  was  held  that  a  statute  Vas  un- 
constitutional which  required  a  rail- 
road company,  which  had  built  its 
track  before  the  enactment  of  the 
statute,  to  construct  a  crossing  on  the 
demand  of  any  two  persons  owning 
uninclosed  land  within  6  miles  of  the 
point  which  they  might  designate  for 
the  crossing.  The  court  held  that  the 
statute  was  arbitrary  and  unconstitu- 
tional, since  it  amounted  to  a  taking  of 
money  or  property  without  due  proc- 
ess of  law.  The  court  referred  to 
Gulf,  C.  &  S.  P.  R.  Co.  V.  Rowland 
(1888)  70  Tex,  298,  7  S.  W.  718,  set 
out  supra,  and-  stated  that  there  was 
no  difference  in  principle  between  the 
section  of  the  statute  relating  to  unin- 
closed land,  and  the  section  relating  to 
an  inclosure  which  was  held  to  be  un*- 
constitutional  in  that  case. 

See  to  the  same  effect,  Bennett  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (1912)  —  Tex. 
Civ.  App.  — ,  146  S.  W.  353. 

In  New  York  &  N.  E.  R.  Co.  v.  Rail- 
road Comrs.  (1894)  162  Mass.  81,  38  N. 
E.  27,  the  court  expressed  a  doubt  as 
to  the  constitutionality  of  a  statute 


placing  on  a  railroad  company  the 
duty  of  establishing  and  maintaining 
a  crossing  for  a  private  person  who 
was  not  previously  entitled  to  a  right 
of  way  over  its  land.  As  to  one  who 
had  such  a  right  of  way,  however,  the 
court  held  that  it  was  within  the  pow- 
er of  the  legislature  to  require  the 
railroad  company  to  construct  and 
maintain  a  crossing,  since  such  a  re- 
quirement was  for  the  protection  of 
the -public,  and  not  for  the  benefit  of 
a  private  landowner. 

Likewise,  in  Indiana,  the  point  un- 
der consideration  does  not  appear  to 
have  been  raised  directly.  See,  how- 
ever, Indiana  Union  Traction  Co.  v. 
Seisler  (1914)  58  Ind.  App.  507,  106 
N.  E.  911,  petition  for  rehearing  de- 
nied in  (1915)  58  Ind.  App.  513,  108 
N.  E.  44,  wherein  it  appeared  that  a 
covenant  in  a  deed  of  land  by  the 
plaintiff  to  a  traction  company  provid- 
ed for  a  grade  crossing  for  his  ben- 
efit, and  that  a  statute  was  thereafter 
enacted  which  provided  for  a  grade 
crossing 'when  land  was  divided  by 
the  right  of  way  of  an  interurban  rail- 
way, and  permitted  the  landowner,  on 
failure  of  the  company  to  build  the 
crossing  after  notice,  to  construct  it 
and  recover  the  cost  thereof  from  the 
company.  The  plaintiff  brought  an 
action  in  equity  for  specific  perform- 
ance of  the  covenant  in  the  deed.  The 
court  held  that  he  had  an  adequate 
remedy  at  law  under  the  statute,  and 
on  that  ground  denied  him  equitable 
relief.  It  was  contended  that  the  stat- 
ute was  invalid,  in  so  far  as  it  affect- 
od  the  plaintiff,  as  an  impairment  of 
the  obligation  of  a  contract,  and  that 
therefore  the  plaintiff  was  entitled  to 
specific  performance  of  the  covenant. 
It  was  held,  however,  that  a  mere 
change  in  remedy  for  a  breach  was 
not  an  impairment  of  a  contract,  and 
that  the  statute  in  question  enlarged 
rather  , than  restricted  the.  plaintiff's 
remedy. 

In  Illinois,  a  view  opposite  to  that 
taken  in  most  states  has  been  adopted, 
and  it  has  been  held  by  the  supreme 
court  of  that  state  that  it  is  within 
the  police  power  of  the  state  to  re- 
quire a  railroad  company  to  construct 
and  maintain  a  private  crossing  over 
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its  track,  though  the  company  was 
organized  and  constructed  its  track 
prior  to  any  legislation  by  the  state  on 
the  subject.  Illinois  C.  R.  Co.  v.  Wil- 
lenborg  (1886)  117  111.  203,  57  Am. 
Rep.  862,  7  N.  E.  698.  In  that  case  it 
was  held  that  under  its  police  power 
a  state  might,  by  statute,  require  a 
railroad  company  to  construct  a  farm 
crossing,  or,  after  notice  and  refusal 
to  make  the  crossing,  might  authorize 
the  construction  at  its  expense,  where 
the  crossing  was  necessary  for  the  use 
of  the  proprietor  of  land  adjoining 
the  company's  road.  Since  the  stat- 
ute was  said  to  be  an  exercise  of  the 
police  power  of  the  state,  it  was  held 
to  be  immaterial  that  the  statute  was 
enacted  after  the  railroad  company 
was  chartered  and  its  road  construct- 
ed. It  was  suggested  in  the  opinion 
that  the  extent  of  the  state's  police 
power  in  such  a  case  was  enlarged  by 
the  fact  that  the  corporation  on  which 
the  obligation  was  imposed  by  the 
statute  was  engaged  in  a  public  call- 
ing, and  exercised  the  right  of  em- 
inent domain. 

In  South  Dakota  an  intermediate 
viey\r  has  been  taken,  to  the  effect  that 
the  state  may  require  a  railroad  com- 
pany to  construct  a  private  crossing  if 
it  is  not  an  unreasonable  requirement, 
and  may  place  on  the  company  the 
burden  of  proving  that  it  is  unreason- 
able to  require  it  to  construct  a  cross- 
ing demanded  by  a  person  who  owns 
land  on  both  sides  of  its  track.  Dwy- 
er  V.  Chicago  &  N.  W.  R.  Co.  (1919)  41 
S.  D,  535,  P.U.R.1919D,  448,  171  N.  W. 
760,  modifying  order  in  (1918)  40  S, 
D.  84,  166  N.  W.  237.  In  that  case  the 
constitutionality  of  the  following'  stat- 
ute was  before  the  court  for  consid- 
eration: "When  any  person  owns 
land  on  both  sides  of  any  railroad, 
the  corporation  owning  such  railroad 
shall,  when  requested  so  to  do,  make 
and  keep  in  good  repair  one  causeway 


or  other  safe  and  adequate  means  of 
crossing  the  same,  and  shall,  upon  re- 
quest of  the  owner  of  said  land,  con- 
struct and  maintain  safe  and  adequate 
cattle  guards  over  its  right  of  way  and 
tracks,  when  ordered  to  do  so  by  the 
board  of  railroad  commissioners,  and 
thereafter  it  shall  be  the  duty  of  the 
owner  of  the  land  to  keep  the  gates  for 
said  crossing  closed,  except  when  in 
actual  use."  The  court  expressed  the 
opinion  that,  if  the  statute  conferred 
on  anyone  owning  land  on  both  sides 
of  a  railroad  track  an  absolute  right 
to.  a  private  crossing,  with  cattle 
guards  and  wing  fences,  it  would  con- 
template a  taking  of  property  without 
compensation  and  without  due  process 
of  law,  and  would  be  invalid.  The  stat- 
ute was,  therefore,  construed  as  not 
giving  an  absolute  right  to  a  private 
crossing,  but  as  giving  the  right  to  a 
crossing  unless  it  was  shown  to  be  un- 
reasonable to  require  the  railway  com- 
pany to  construct  and  maintain  it.  In 
the  particular  case,  the  evidence  was 
held  not  to  show  the  construction  of 
a  crossing  to  be  unreasonable,  and 
therefore  the  order  of  the  board  of 
railroad  commissioners  directing  its 
construction  was  affirmed. 

As  affeetlaK  oorporatloii  s«bseqiaeDtly 
orsanised. 

A  statute  requiring  a  railroad  com- 
pany to  construct  and  maintain  pri- 
vate crossings  has  been  held  to  be 
valid,  as  applied  to  a  company  incor- 
porated after  the  enactment  of  the 
statute.  Alabama  &  V.  R.  Co.  v.  Ode- 
neal  (1895)  73  Miss.  34,  19  So.  202. 
In  that  case  it  appeared  that  a  statute 
relating  to  farm  crossings  was  enact- 
ed in  1884,  and  that  the  defendant 
railroad  company  was  organized  in 
1889.  The  court  held  that  the  statute 
became  a  part  of  the  company's  char- 
ter on  its  organization,  and  that 
therefore  the  company  could  not  ques- 
ti«n  its  constitutionality.     W.  S.  R. 
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ALFRED  D.  SMITH,  by  Guardian  and  Next  Friend,  Appt., 

V. 

THEODORE  JOHNSON  et  al. 

Nehniska  Supreme  Court '^  July  21,   1920, 
(—  Neb.  — ,  178  N.  W.  835.) 

Schools  —  discipline  —  aid  of  patrons. 

The  district  board  of  a  school  district  may  invite  the  patrons  and  legal 
voters  residing  in  the  district  to  a  special  meeting  of  the  board  to  confer 
with  it  upon  the  question  whether  a  pupil  charged  with  "gross  misde- 
meanors'' shall  be  expelled  pursuant  to  §  6785,  Rev.  Stat.  1913.  That  the 
persons  so  invited  joined  with  the  board  members  in  voting  on  the  question 
of  expulsion  will  not  impair  the  vote  of  the  board  on  that  question,  nor 
its  action  of  expulsion,  notwithstanding  the  director  kept  no  formal  record 
of  the  meeting. 

[See  note  on  this  question  beginning  on  page  235.] 

Headnote  by  Dean,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Box 
Butte  County  (Westover,  J.)  in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  humiliation  and  injury  alleged  to  have  been  caused 
by  wrongful,  malicious,  and  illegal  expulsion  of  the  minor  plaintiff  from 
school.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Lincoln  Frost,  E.  C.  Bariier,     pension  or  expulsion   from   school  of 


W.  M.  lodence,  and  F.  D.  Williams  for 

appellant. 

Messrs.  Mitchell  ft  Gantz,  for  appel- 
lees: 

It  is  not  necessary  for  district  school 
boards  to  give  notice  of  meetings,  to 
keep  a  record  of  same,  to  hold  same  at 
any  certain  place  or  in  any  particular 
manner,  or  to  authorize  or  confirm 
their  acts  by  a  formal  vote. 

Russell  V.  Lynnfield,  116  Mass.  865; 
Fertich  v.  Michener,  111  Ind.  472,  60 
Am.  Rep.  709,  11  N.  E.  605;  Alvord  v. 
Chester,  180  Mass.  20,  61  N.  E.  263; 
Tufts  V.  State,  119  Ind.  232,  21  N.  E. 
S92;  35  Cyc.  903,  904,  906,  907;  School 
Dist  V.  Allen,  83  Ark.  491,  104  S.  W. 
172;  Decker  v.  School  Dist.  101  Mo. 
App.  115,  74  S.  W.  390;  Vermillion  v. 
State,  78  Neb.  107,  110  N.  W.  736,  16 
Ann.  Cas.  401. 

District  school  boards  may  expel  pu- 
pils for  gross  misdemeanors  and  per- 
sistent disobedience;  and  this  without 
notice  to  the  pupil  or  his  parents,  and 
without  any  formal  trial. 

Vermillion  v.  State,  supra. 

The  term  ''misdemeanors,''  as  used 
in  the  statutes   authorizing  the  sus- 


any  pupil  guilty  of  gross  misdemean- 
ors or  persistent  disobedience,  means 
gross  misbehavior  or  misconduct,  and 
not  criminal  conduct. 

Hobnan  v.  School  Dist.  77  Mich.  605, 
6  L.R.A.  634,  43  N.  W.  996, 

Where  a  pupil  is  guilty  of  such  mis- 
conduct as  to  interfere  with  the  disci- 
pline and  government  of  the  school,  he 
may  be  suspended  or  expelled. 

State  ex  rel.  Grain  v.  Hamilton,  42 
Mo.  App.  24;  McCormick  v.  Burt,  95 
111.  263,  35  Am.  Rep.  163;  Peck  v. 
Smith,  41  Conn.  442;  State  v.  Wil- 
liams, 27  Vt.  765;  State  ex  rel.  Burpee 
v.  Burton,  45  Wis.  150,  30  Am.  Rep. 
706;  Watson  v.  Cambridge,  157  Mass. 
561,  32  N.  E.  864;  Hodgkins  v.  Rock- 
port,  105  Mass.  475;  Sherman  v. 
Charlestown,  8  Cush.  163;  Stephenson 
V.  Hall,  14  Barb.  222;  Board  of  Edu- 
cation V.  Helston,  82  111.  App.  300; 
Scott  V.  School  Dist  46  Vt.  456 ;  Board 
of  Education  v.  Purse,  101  Ga.  422,  41 
L.R.A.  593,  65  Am.  St.  Rep.  312,  28  S. 
E.  896;  Rulison  v.  Post,  79  111.  567; 
Murphy  v.  Independent  Dist  30  Iowa, 
429 ;  Tape  v.  Hurley,  66  Cal.  473,  6  Pac. 
129;  State  ex  rel.  Crain  v.  Hamilton, 


232 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R, 


42  Mo.  App.  24;  Guernsey  v.  Pitkin, 
32  Vt.  224,  76  Am.  Dec.  171;  35  Cyc. 
1140,  1141;  Holman  v.  School  Dist. 
supra. 

A  school  board  may  expel  a  pupil  for 
an  offense  committed  outside  of  school 
hours,  and  not  in  the  presence  of  the 
school-teacher,  which  has  a  direct  and 
immediate  tendency  to  influence  the 
conduct  of  other  pupils  while  in  the 
school  room. 

State  ex  rel.  Dresser  v.  School  Dist. 
No.  1,  135  Wis.  619,  116  N.  W.  232, 
128  Am.  Rep.  1050. 

Dean,  J.,  delivered  the  opinion  of 
the  court : 

Alfred  Smith,  plaintiff,  was  twelve 
years  of  age  when,  by  his  next 
friend  and  legal  guardian,  Miss 
Charlotte  Worley,  he  began  this  ac- 
tion against  Theodore  Johnson, 
Charles  Tuchek,  Mrs.  Flora  Berg- 
field,  Joseph  Reiman,  and  William 
Kiester,  defendants,  as  alleged  in 
plaintiff's  brief,  "to  recover  dam- 
ages in  the  sum  of  $2,500  for  hu- 
miliation and  injury  by  reason  of  a 
wrongful,  malicious,  and  illegal  ex- 
pulsion from  school."  Defendants 
recovered  a  verdict  and  judgment  of 
dismissal,  and  plaintiff  appealed. 

Theodore  Johnson  was  director, 
Charles  Tuchek,  moderator,  and 
Mrs.  Flora  Bergfield,  treasurer,  of 
school  district  No.  30  in  Box  Butte 
county.  This  action  was  brought 
against  them  as  individuals,  and  not 
as  officials.  Reiman  and  Kiester 
were  patrons  of  the  school,  and  were 
made  parties  defendant  because  of 
alleged  active  participation  in  plain- 
tiff's expulsion.  Miss  Worley  was  a 
legal  resident  of  the  school  district, 
and  plaintiff,  who  resided  with  her 
in  1917,  was  one  of  the  pupils. 

The  testimony,  though  contra- 
dicted, tends  to  show  that  plaintiff 
was  rude  and  disobedient  at  home, 
and  that  he  and  his  younger  brother 
Earl  cursed  their  benefactress  and 
called  her  vile  names.  With  respect 
to  his  behavior  at  school,  the  evi- 
dence, though  denied  by  plaintiff, 
tends  to  prove  that  he  waff  quarrel- 
some, disobedient,  and  unruly;  that 
he  used  profane  language  when  in 
the  hearing  of  the  pupils,  and  he 
was  uncouth  and  given  to  obscenity ; 


that  he  wrote  obscene  and  sugges- 
tive language  on  ^  paper  slips,  and 
handed  them  to  '  girls  of  ten  to 
twelve  years ;  and  that  he  used  vul- 
gar language  in  their  presence,  and 
his  remarks  to  them  were  grossly- 
obscene.  Some  of  this  evidence  was 
developed  on  the  cross-examination 
of  pupils  who  were  called  by  de- 
fendants as  witnesses.  There  is 
more  evidence  of  like  tenor  that 
need  not  be  discussed  here. 

Section  6785,  Rev.  Stat.  1913,  pro- 
vides for  the  expulsion  of  a  pupil  by 
the  district  board  for  contumacious 
conduct.  The  statute  follows: 
"They  may  authorize  or  order  the 
suspension  or  expulsion  from  the 
school,  whenever  in  their  judgment 
the  interests  of  the  school  demand 
it,  of  any  pupil  guilty  of  gross  mis- 
demeanors or  persistent  disobedi- 
ence, but  such  suspension  shall  not 
extend  beyond  the  close  of  the 
term." 

Plaintiff  argues  that  the  real  point 
at  issue  is  this:  "'Did  the  school 
board  ever  hold  a  legal  meeting  in 
which  Alfred  Smith  was  expelled?** 
He  contends  that  if  it  had  been  a 
legal  meeting,  the  director  would 
have  kept  a  record.  He  cites  §  6771, 
Rev.  Stat.  1913,  which  provides: 
"The  director  shall  be  clerk  of  the 
district  board,  and  of  all  district 
meetings  when  present,  but  if  he 
shall  not  be  present,  the  qualified 
voters  may  appoint  a  clerk  for  the 
time  being  who  shall  certify  the  pro- 
ceedings to  the  director  to  be  re- 
corded by  him." 

The  weight  of  the  evidence  tends 
to  establish  these  facts:  Miss 
Uhrig,  who  was  the  teacher  in 
charge  of  the  school,  complained  to 
the  board  members  that,  owing  to 
unsatisfactory  conditions  in  the 
school,  she  was  unable  to  do  good 
work,  and  that  they  should  get  an- 
other teacher  and  relieve  her.  Upon 
inquiry  and  investigation  by  the 
board,  it  developed  that  the  trouble 
centered  about  plaintiff's  conduct  in 
school.  A  few  days  after  the  com- 
plaint was  made,  namely,  December 
21,  1917,  a  community  entertain- 
ment was  held  at  the  schoolhouse. 
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that  was  largely  attended  by  the 
patrons  of  the  school  and  citizens 
generally.  At  the  close  of  the  enter- 
tainment, Mr.  Johnson,  the  director, 
announced  that  the  school  board 
would  hold  an  important  meeting 
the  next  evening  at  the  schoolhouse, 
and  invited  the  patrons  and  the  pub- 
lic to  attend.  At  the  appointed  time 
Mrs.  Bergfield,  treasurer,  Director 
Johnson,  Moderator  Tuchek,  Joseph 
Reiman,  and  William  Kiester,  being 
all  of  the  defendants  herein,  and 
many  patrons  and  citizens  of  the 
district,  were  at  the  schoolhouse. 
The  meeting  was  called  to  order  by 
Director  Johnson,  who  presided  at 
the  request  of  Moderator  Tuchek. 
Mr.  Johnson  then  stated  to  the  per- 
sons present  what  the  teacher  had 
told  the  board  members  about  Al- 
fred's conduct  in  school,  and  that  she 
was  about  to  resign  '"because  she 
could  not  teach  on  account  of  Al- 
fred and  Earl  Smith,''  Earl  being  a 
younger  brother.  It  seems  that  a 
general  discussion  followed  John- 
son's statement.  When  the  discus- 
sion came  to  an  end,  defendant 
Reiman  moved  for  expulsion,  the 
motion  being  seconded  by  defend- 
ant Eiester.  At  this  point  Johnson 
called  for  a  rising  vote  on  the  mo- 
tion for  expulsion,  and,  with  the  ex- 
ception of  a  relative  of  plaintiff's 
guardian,  all  present  voted  for  ex- 
pulsion by  rising.  Mrs.  Bergfield, 
the  treasurer,  testified  that  she  and 
Director  Johnson,  in  the  absence  of 
Moderator  Tuchek,  met  at  her  home 
tv.o  days  before  the  meeting  of  De- 
cember 22,  and  upon  consideration 
of  plaintifTs  conduct  they  reached 
the  conclusion  that  he  should  be  ex- 
pelled. No  record  was  kept  of  that 
meeting,  nor  of  the  meeting  of  De- 
cember 22.  Mainly  because  of  the 
absence  of  such  record,  plaintiif 
argues  that  the  court  erred  in  not 
informing  the  jury  that  plaintiff 
was  entitled  to  a  verdict,  and  that 
the  only  question  for  them  to  de- 
termine was  the  amount  of  recovery. 
In  the  present  state  of  the  record 
and  in  view  of  the  law  applicable 
thereto,  it  seems  to  us  that  the  rul- 
ing of  the  court  was  without  error. 
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Illinois  has  a  statute  which  pro- 
vides that  the  clerk  of  the  board  of 
school  directors  ''shall  keep  a  record 
of  all  the  official  acts  of  the  board." 
111.  Rev.  Stat.  1891,  chap.  122,  §  137. 
And  another  (§  139)  which  reads: 
"No  official  business  shall  be  trans- 
acted by  the  board  except  at  a  reg- 
ular or  special  meeting."  In  Pollard 
V.  School  Dist.  65  111.  App.  104,  the 
statutes  herein  cited  were  under 
consideration  in  a  suit  relating  to  a 
contract  of  employment  of  a  teacher 
by  the  board.  The  court  said :  "The 
directors  met  specially  for  the  pur- 
pose of  considering  this  matter,  and 
while  their  session  was  somewhat 
informal,  and  while  it  does  not  ap- 
pear that  a  record  of  it  was  made, 
yet  we  think  it  was  a  special  meet^ 
ing  at  which  they  might  legally 
transact  official  business." 

In  passing  it  may  be  noted  that 
the  Illinois  statute  differs  from  ours 
in  that  it  specifically  provides  that 
the  clerk  of  the  board  "shall  keep  a 
record  of  all  the  official  acts  of  the 
board,"  while  our  statute  merely 
provides  that  "the  director  shall  be 
clerk  of  the  district  board,"  without 
expressly  prescribing  his  duties  as 
clerk  of  such  board.  The  act  does, 
however,  expressly  provide  that 
"the  proceedings"  of  "all  district 
meetings"  shall  be  recorded  by  the 
director. 

A  situation  somewhat  similar,  but 
less  aggravating  as  to.  the  offense, 
arose  in  Massachusetts  under  an  act 
which  provides:  "The  school  com- 
mittee shall  appoint  a  secretary  and 
keep  a  permanent  record  book,  in 
which  all  its  votes,  orders  and  pro- 
ceedings shall  by  him  be  recorded." 
Mass.  Gen,  Stat.  1860,  chap.  38,  § 
22. 

In  1874,  the  Massachusetts  act 
was  construed  in  Russell  v.  Lynn- 
field,  116  Mass.  365,  in  an  action 
where  a  pupil's  exclusion  from 
sclxool  attendance  for  a  minor  of- 
fense was  under  consideration.  The 
court  said :  *Tor  the  disobedience  of 
a  regulation  established  to  prevent 
tardiness,  the  plaintiff  was  sus- 
pended from  a  public  school  until 
she  should  conform  to  the  rule.  This 
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action  is  brought  under  the  statute 
which  declares  that  ^a  child  unlaw- 
fully exduded  from  any  public 
school  shall  recover  damages  there- 
for in  an  action  of  tort,  to  be 
brought  in  the  name  of  such  child  by 
his  guardian  or  next  friend  against 
the  city  or  town  by  which  such 
school  is  supported.'  Gen.  Stat, 
chap.  41,  §  11.  .  .  .  The  school 
committee  are  required  to  have  the 
general  charge  and  superintendence 
of  all  the  public  schools  in  town,  and 
to  keep  a  record  of  their  votes,  or- 
ders, and  proceedings.  Gen.  Stat, 
chap.  38,  §§  16,  22.  But  this  does 
not  imply  that  all  rules  and  orders 
required  for  the  discipline  and  good 
conduct  of  the  schools  shall  be  mat- 
ter of  record  with  the  committee,  or 
that  every  act  in  regard  to  the  man- 
agement of  each  school  in  these  re- 
spects should  be  authorized  or  con- 
firmed by  formal  vote.  It  would  be 
practically  impossible  sufficiently  to 
provide  for  such  matters  by  a  sys- 
tem of  rules,  however  carefully  pre- 
pared and  promulgated.  Much  must 
necessarily  be  left  to  the  individual 
members,  of  the  committee,  and  to 
the  teachers  of  the  several  schools. 
Huse  V.  Lowell,  10  Allen,  149 ;  Hodg- 
kins  V.  Rockport,  105  Mass.  475." 

The  district  school  board  is 
charged  with  the  general  care  of  the 
school,  but  we  do  not  think  the  law 
contemplates  that  the  board  should 
be  censured  or  penalized  for  inviting 
the  patrons  and  citizens  of  the  dis- 
trict to  attend  its  meetings  and 
counsel  with  its  members.  The  ru- 
ral school  district  is  a  democratic 
unit  of  government.  It  follows  that 
its  officers  are  and  of  necessity  must 
be  in  close  touch  with  all  the  citi- 
zens of  the  community,  and  perhaps 
more  especially  with  those  who,  as 
patrons,  are  most  vitally  and  imme- 
diately interested  in  the  welfare  of 
the  school. 

Counsel  for  plaintiff  finally  argues 
that  his  constitutional  right  to  at- 
tend school  was  violated  when  he 
wa$  expelled.  He  cites  §  6,  art.  8, 
Const.,  which  reads:  "The  legisla- 
ture shall  provide  for  the  free  in- 
struction in  the  common  schools  of 


this  state  of  all  persons  between  the 
ages  of  five  and  twenty-one  years." 

It  will  not  be  seriously  contended 
that  the  fundamental  law  contem- 
plates the  attendance  at  a  public 
school  of  any  pupil  who,  by  reason 
of  contumacious  conduct,  will  not 
avail  himself  of  the  opportunity  for 
free  instruction  there  offered  to  the 
youth  of  the  state.  If  plaintiff's 
schoolmates  told  the  truth,  and  evi- 
dently the  jury  believed  them,  his 
conduct  was  such  that  his  attend- 
ance and  his  presence  among  them 
were  not  only  a  hindrance  to  their 
advancement,  but  were  as  well  a 
positive  menace  to  the  morals  and  to 
the  safety  of  pupils  who  attended 
the  school  to  avail  themselves  of  the 
instruction  that  is  guaranteed  by 
the  Constitution. 

The  action  of  the  board,  in  voting 
for  expulsion,  was  a  reasonable  ex- 
ercise of  the  power  conferred  upon 
it  by  the  legislature  for  the  preser- 
vation of  morality  and  discipline  in 
the  school.  24  R.  C.  L.  p.  646,  §§  105 
et  seq. ;  35  Cyc.  819.  The  district 
board  of  a  school  district  may  invite 
the  patrons  and  legal  voters  residing 
in  the  district  to  a  special  meeting 
of  the  board  to  confer  with  it  upon 
the  question  as  to  whether  a  pupil 
charged  with  "gross  misdemeanors'' 
shall  be  expelled,  pursuant  to  §  6785, 
Rev.  Stat.  1913.  That  the  persons 
so   invited  joined  with   the  board 

members  in  voting  gebooi»- 

on  the  question  of  di«cipiiiie-«id 

expulsion    will    not  •'  «»•*'««•• 

impair  either  the  vote  or  the  action 
of  the  board  on  that  question,  not- 
withstanding the  director  kept  no 
formal  record  of  the  meeting.  That 
plaintiff  committed  gross  misde- 
meanors, and  that  he  was  a  fit  sub- 
ject for  expulsion,  sufficiently  ap- 
pears. The  evidence,  though  some- 
what conflicting,  amply  supports  the 
verdict. 

Other  alleged  assignments  of 
error  are  discussed  in  the  brief  of 
counsel,  some  relating  to  instruc- 
tions and  some  to  the  admission  of 
certain  evidence.  Upon  examina- 
tion we  do  not  find  reversible  error. 

The  judgment  is  aflSrmed. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

Necessity,  snfficiencyy  and  effect  of  mimitef  or  record  of  meeting  of  school 

board. 


Jfeeeidty  and  oonclnaiTeness. 

In  the  absence  of  a  statute,  a  board 
of  school  directors  is  not  required  to 
keep  a  minute  or  record  of  its  proceed- 
ings. Tufts  V.  State  (1889)  119  Ind. 
232,  21  N.  E.  892  (order  discontinuing 
school);  Bellmeyer  v.  Independent 
Dist.  (1876)  44  Iowa,  564  (vote  au- 
thorizing contract).  And  see  the  re- 
ported case  (Smith  v.  Johnson,  ante, 
231). 

Where  no  record  of  a  meeting  of 
school  directors  is  made,  the  proceed- 
ings may  be  proved  by  the  testimony 
of  anyone  present.  German  Ins.  Co. 
V.  Independent  School  Dist.  (1897)  25 
C.  C.  A.  492,  49  U.  S.  App.  271,  80  Fed. 
366,  wherein  the  court  said:  'The 
plaintiff's  evidence  tended  to  show 
that  a  motion  was  then  adopted  by 
vote  of  the  directors,  authorizing  the 
president,  on  behalf  of  the  district,  to 
make  the  contract  for  insurance  with 
Blackert,  as  agent  of  the  defendant. 
No  record  of  this  motion,  or  of  its 
adoption,  was  made  by  the  clerk  on  the 
minutes  or  record  of  the  meeting,  and 
the  ruling  of  the  circuit  court  that 
this  action  of  the  board,  not  haviiig 
been  so  recorded,  might  be  proven  by 
oral  testimony,  is  also  alleged  as  er- 
roi'*  This  action  of  the  board  was 
P^i^t  of  its  business  at  that  meeting^ 
and  should  have  been  recorded.  But 
it  was  the  vote  of  the  directors  which 
gave  authority  to  the  president  to  act 
on  behalf  of  the  district,  and  the  neg- 
ligence of  the  clerk  in  failing  to  record 
the  action  of  the  board  could  not 
nullify  that  authority."  So  in  School 
Directors  v.  Kimmel  (1889)  31  111. 
App.  537,  the  court  stated  the  facts 
and  its  conclusions  as  follows:  ""It 
is  shown  that  Mr.  Wiley,  who  was  the 
clerk  of  the  board,  did  not  have  the 
record  with  him  at  the  meeting  of  May 
26th,  and  simply  kept  a  memorandum 
of  the  action  of  the  board  at  that  meet- 
ing on  a  piece  of  paper,  which  he  after- 
ward copied  into  the  record.  He  tes- 
tifies that  he  made  no  minutes  of  the 
action  in  regard  to  the  employment  of 


a  teacher,  for  the  reason  that  there 
was  no  such  action.  The  parol  proof 
clearly  establishes  that  there  was  such 
action,  and  the  question  to  be  con- 
sidered is  whether  his  failure  to  make 
a  minute  of  the  action  of  himself  and 
Mr.  Lirely  in  this  matter  will  defeat 
the  action  of  the  board  and  appellee's 
cause  of  action.  The  statute  does  not 
make  the  record  kept  by  the  clerk  the 
only  evidence  of  the  action  of  the  di- 
rectors, and  unless  the  law  expressly 
and  imperatively  requires  all  matters 
to  appear  of  record,  and  makes  the 
I'ecord  the  only  evidence,  parol  proof 
is  admissible  to  prove  things  omitted 
to  be  stated  on  the  record.  Dill  Mun. 
Corp.  §  237.  While  a  corporation  can 
only  enter  into  a  contract  at  a  regular 
or  special  session  of  its  board  of  di- 
rectors, it  does  not  follow  that  only  the 
record  of  the  proceedings  kept  by  its 
clerk  can  be  used  as  evidence  to  prove 
that  a  contract  was  entered  into.  See 
to  the  same  effect,  Pollard  v.  School 
Dist  (1896)  65  111.  App.  104.  How- 
ever,  in  a  recent  Illinois  case  it  was 
held,  according  to  the  abstract  of  the 
decision,  that  "the  only  way  the  facts 
can  be  established  that  a  regular  or 
special  meeting  of  a  board  of  school 
directors  was  held,  or  what,  if  any, 
business  was  transacted  at  such  meet- 
ing, is  by  the  record  which  the  law  re- 
quires shall  be  kept  in  such  matters." 
Routson  V.  Slater  (1916)  202  111.  App. 
487. 

In  other  jurisdictions,  apparently 
under  a  statute,  it  has  been  held  that 
a  record  is  essential.  Broussard  v. 
Verret  (1891)  43  La.  Ann.  929,  9  So. 
905  (authorization  of  cutting  of  trees 
on  school  lands).  In  Blodgett  v.  Seals 
(1900)  78  Miss.  522,  29  So.  852,  it  was 
said  that  the  action  of  a  school  board 
in  assigning  claims  for  trespass  "could 
be  evidenced  only  by  its  minutes."  In 
Kane  v.  School  Dist.  (1892)  48  Mo. 
App.  408,  it  was  held  that  where  the 
statute  requires  a  record  of  the  pro- 
ceedings, the  making  of  a  contract  not 
shown    by   the   record    may    not    be 
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proved  by  parol.  However,  in  Decker 
V.  School  Dist.  (1902)  101  Mo.  App. 
115,  74  S.  W.  390,  it  was  said:  "It 
seems  to  us  that  when  all  the  members 
of  a  school  board  meet  at  some  place 
in  the  district,  whether  in  obedience 
to  notice,  or  by  accident,  they  may,  if 
they  choose,  hold  a  board  meeting  and 
proceed  to  transact  any  ordinary  busi- 
ness pertaining  to  the  district,  and 
that  a  failure  on  their  part  to 
make  and  preserve  minutes  of  their 
proceedings  will  not  affect  the  rights 
of  a  party  with  whom  they  have  made 
a  valid  settlement  at  such  meeting." 
So  in  Page  v.  Board  of  Education 
(1875)  59  Mo.  264,  the  court  sustained 
a  contract  for  the  services  of  an  at- 
torney, though  there  was  no  reference 
thereto  in  the  minutes. 

In  Pennsylvania,  in  an  early  case,  it 
was  said  that  a  record  of  the  proceed- 
ings of  school  directors  is  advisable, 
but  not  necessary.  Gearhart  v.  Dixon 
(1845)  1  Pa.  St.  224.  Later,  under  a 
statute,  it  was  held  that  there  must 
be  a  record  of  tax  proceedings  by  the 
board  (Mathewson  v.  School  Directors 
(1899)  23  Pa.  Co.  Ct.  121),  and  that 
a  contract  is  invalid  if  the  vote  au- 
thorizing it  is  not  entered  (Barber  v. 
Wilhelm  (1889)  7  Pa.  Co.  Ct.  214). 
And  see  Mitchell  v.  Kearns  (1901)  16 
Pa.  Super.  Ct.  357.  So  it  has  been  held 
that  directors  will  be  surcharged,  if 
authority  for  a  payment  by  them  does 
not  appear  of  record.  Milford  Twp. 
School  Dist.  V.  Speicher  (1915)  61  Pa. 
Super.  Ct.  356«  However,  in  School 
Dist.  v.  McBride  (1853)  22  Pa.  215, 
it  was  said  that  school  directors 
should  keep  a  record,  but  that  this  is 
a  duty  owed  to  their  constituents,  and 
its  omission  does  not  enable  one  con- 
tracting with  the  board  to  avoid  the 
contract.  See  to  the  same  effect, 
Sidney  School  Furniture  Co.  v.  War- 
saw Twp.  School  Dist.  (1893)  158  Pa. 
35,  27  Atl.  856.  And  several  later 
cases  hold  that  if  the  record  is  silent, 
a  proceeding  had  at  a  meeting  of  di- 
rectors may  be  shown  by  parol.  Ro- 
land V.  Reading  School  Dist.  (1894) 
161  Pa.  102,  28  Atl.  995;  Walker  v. 
Edmonds  (1901)  197  Pa.  St.  645,  47 
Atl.  867;  Clark  v.  Lower  Providence 


Twp.  School  Dist.  (1913)  53  Pa.  Super. 
Ct.  5. 

A  record  of  the  action  of  school  di- 
rectors may  not  be  contradicted  by 
parol  evidence.  Everts  v.  Rose  Grove 
(1889)  77  Iowa,  37,  14  Am.  St.  Rep. 
264,  41  N.  W.  478;  Cowley  v.  School 
Dist.  (1902)  130  Mich.  634,  90  N.  W. 
680.  Where  the  number  of  votes  cast 
is  stated,  it  cannot  be  shown,  in  order 
to  establish  the  presence  of  a  quorum, 
that  members  were  present  who  did 
not  vote.  Howlahd  v.  Prentice  (1906) 
143  Mich.  347,  106  N.  W.  1105.  But 
omissions  may  be  supplied  (see  Penn- 
sylvania cases  cited  in  the  preceding 
paragraph),  and  the  record  entries 
may  be  explained.  Westerman  v.  Cle- 
land  (1909)  12  CaL  App.  63,  106  Pac. 
606.  That  case  involved  a  record  of 
the  employment  of  a  principal  as  fol- 
lows: "July  3d.  Ukiah  High  School. 
Principal,  P.  B.  Westerman,  $1,500." 
It  was  held  that  an  employment  at 
$150  per  month  for  no  definite  time 
could  be  shown.  So  it  was  held  in 
Morgan  v.  Wilfley  (1887)  71  Iowa,  212, 
32  N.  W.  265,  that  where  a  motion  does 
not  appear  in  the  minutes  its  purport 
may  be  shown  by  parol. 

A  statute  requiring  a  record  of 
"votes,  orders,  and  proceedings"  does 
not  make  necessary  a  record  of  the 
adoption  of  a  rule  as  to  the  conduct 
of  pupils,  and  a  pupil  may  be  sus- 
pended for  violation  of  a  rule  respect- 
ing tardiness,  though  it  was  orally 
adopted.  Russell  v.  Lynnfiield  (1874) 
116  Mass.  865.  See  to  the  same  effect, 
Alvord  v.  Chester  (1901)  180  Mass. 
20,  61  N.  E.  263,  wherein  it  was  far- 
ther said  that  the  statute  is  directory 
only.  And  see  the  reported  case 
(Smith  v.  Johnson,  ante,  231), 
wherein  a  statute  requiring  a  record 
of  "the  proceedings*'  is  held  not  to  re- 
quire a  formal  record  of  the  expulsion 
of  the  pupil.  On  the  other  hand,  in 
Home  V.  Chester  School  Dist.  (1910) 
75  N.  H.  411,  75  Atl.  431,  it  was  held, 
under  a  statute  similar  to  that  of 
Massachusetts,  that  a  regulation  as  to 
the  boarding  place  of  teachers  was  not 
valid  unless  it  was  recorded. 

Suffidenej. 

The  minutes  of  a  meeting  of  a  board 
of  school  directors  need  not  be  formal 
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or  technical.  Kinney  v.  Howard 
(1907)  133  Iowa,  94,  110  N,  W,  282, 
wherein  it  was  said :  ''Too  strict  rules 
should  not  be  adopted  with  reference 
to  records  of  the  proceedings  of  school 
boards.  They  are  usually  kept  by  per- 
sons not  versed  in  the  law,  and  are 
generally  quite  informal  in  character. 
If  they  show  the  action  in  fact  taken, 
although  not  conventionally  or  formal- 
ly expressed,  they  should  be  held  suf- 
ficient" So,  in  Quisenberry  v.  School 
Dist.  (1905)  75  Neb.  47,  105  N.  W.  982, 
it  was  said  with  respect  to  a  resolu- 
tion authorizing  the  purchase  of  a 
school  site:  'The  records  and  pro- 
ceedings of  school  district  meetings 
are  not  to  be  given  a  narrow  and  tech- 
nical construction,  but  should  be  con- 
strued in  such  a  manner  as  to  give 
effect  to  the  manifest  intention  of  the 
voters,  if  the  same  can  be  ascertained 
from  the  record." 

A  record  consisting  of  sheets  fas- 
tened into  a  record  book  with  clips 
or  pins  is  sufficient.  Slaughterville 
Graded  School  Dist.  v.  Brooks  (1915) 
163  Ky.  200,  173  S.  W.  305.  So,  in 
Foreman  v.  School  Dist.  (1916)  81  Or. 
587,  159  Pac.  1155,  1168,  a  minute 
made  on  a  piece  of  paper,  and  not 
transcribed  in  the  record  book  because 
of  the  sickness  of  the  clerk,  was  held 
to  be  sufficient. 

Where  the  minutes  were  taken  by 
an  unsworn  clerk,  who  did  not  make 
up  the  record  therefrom  until  he  was 
duly  sworn  in  two  months  later,  it  was 
held  that  the  record  was  sufficient. 
Bartlett  v.  Kinsley  (1843)  15  Conn. 
327. 

A  statute  requiring  the  record  of  a 

vote  of  school  directors  to  show  the 

"ayes"    and    "?iays"    is    mandatory. 

Strathern  v.  Gilmore   (1898)    184  Pa. 

265,  39  Atl.  83.    And  under  such  en 

act  a  statement   that   the   vote   was 

unanimous  is  not  sufficient.    Board  of 

Education     v.     Newport    Nat    Bank 

(1906)    121    Ky.   775,   90   S.   W.    569, 

wherein  the  court  said:     "It  is  true 

the  minutes  show  that  at  the  opening 

of  the  board   there   were  present   a 

sufficient  number  of  the  members  to 

constitute    a    quorum,    and    if    they 

unanimously  voted  in  favor  of  the  ac* 

ceptance   of   the    bank's   proposition, 


the  requirements  of  the  statute  would 
be  substantially  complied  with,  so  far 
as  the  requisite  number  was  con-- 
cemed.  But  it  does  not  follow  that, 
because  there  was  a  statutory  quorum 
at  the  opening  of  the  board,  all  these 
members  remained  until  the  proposi- 
tion of  the  bank  came  up  for  accept- 
ance or  rejection.  Common  experience 
teaches  that  the  contrary  is  usually 
true.  The  members  of  deliberative 
bodies  come  and  go,  and  often,  when 
there  is  not  a  call  for  the  'yeas  and 
nays,'  business  is  transacted  with  less 
than  a  quorum  present." 

But  where  the  record  shows  that  all 
the  members  of  the  board  were  pres- 
ent, and  that  all  voted  in  the  affirma- 
tive, the  "ayes  and  nays"  need  not  be 
shown  more  specifically.  Burke  v. 
Wilkes-Barre  Dist.  (1905)  28  Pa. 
Super.  Ct.  16;  Tobin  v.  Morgan  (1871) 
70  Pa.  229;  Genesee  Twp.  v.  McDonald 
(1881)  98  Pa.  444. 

Under  a  statute  requiring  that,  on  a 
motion  to  adopt  a  resolution  of  this 
kind,  "the  clerk  of  the  board  shall  call^ 
publicly,  the  roll  of  all  the  members 
composing  the  board,  and  enter  on  the 
record  required  to  be  kept  the  names 
of  those  voting  'aye,'  and  the  names  of 
those  voting  *no/"  a  record  showing: 
the  aye-and-nay  vote  is  sufficient,. 
though  it  does  not  explicitly  state  that 
the  roll  was  called.  Beck  v.  Rock 
River  Dist  (1906)  29  Ohio  C.  C.  717, 
affirmed  in  (1907)  76  Ohio  St.  587,  81 
N.  E.  1180.  But  an  omission  of  the 
names  of  those  voting  "aye"  and  "no'" 
is  fatal.  Youmans  v.  Board  of  Edu- 
cation (1896)  13  Ohio  C.  C.  207,  7  Ohio 
G.  D.  269.  And  the  fact  that  the  vote 
is  stated  to  be  unanimous  does  not 
change  the  rule.  Board  of  Education 
V.  Best  (1894)  52  Ohio  St.  138,  27 
L.R.A.  77,  39  N.  E.  694.  But  in  Ed- 
wards  v.  Matthews  (1919)  100  Ohio 
St.  487,  127  N.  E.  462,  the  court  acted 
under  a  statute  providing  as  follows: 
"The  secretary  shall  keep  a  full  record 
of  the  proceedings  of  the  board,  prop- 
erly indexed,  in  a  book  provided  for 
that  purpose.  Each  motion,  with  the 
name  of  the  person  making  it  and  the 
vote  thereon,  shall  be  entered  on  the 
record."  It  was  held  that  the  ayes  and 
nays  need  not  be  recorded. 
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The  minutes  may  be  amended  at  a 
subsequent  meeting  to  conform  them 
to  the  facts.  Board  of  Education  v. 
Trustees  of  Schools  (1898)  74  111.  App. 
401,  affirmed  in  (1898)  174  111.  510,  51 


N.  E.  656;  State  ex  rel.  Consolidated 
School  Dist.  V.  Hackmann  (1919)  277 
Mo.  56,  209  S.  W.  92.  Compare  Barber 
V.  Wilhelm  (1889)  7  Pa.  Co.  Ct.  214. 

•       W.  A.  S- 


WALKER  D.  HINES,  as  Director  General  of  Railroads,  Operatinfir  the 

Illinois  Central  Railroad,  Appt., 

V. 

MARY  MINIARD. 

Alabama  Supreme  Court -^  June  3,  1020, 

(_  Ala.  — ,  86  So.  23.) 

Carrier  —  duty  to  protect  other  passengers. 

1.  A  carrier  accepting  an  insane  passenger  for  transportation  assumes 
the  duty  of  exercising  a  high  degree  of  care  that  he  do  no  harm  to  other 
passengers,  and  if  it  be  found  necessary  to  the  reasonable  safety  and 
comfort  of  other  passengers,  such  passenger  may  be  removed  from  the 
train  at  the  first  station  where  he  may  be  properly  cared  for. 

[See  note  on  this  question  beginning  on  page  242.] 


Pleading  —  charging  gross  and  wan- 
ton  negligence. 

2.  Charging  one  with  gross  and 
wanton  negligence  imputes  that  reck- 
lessness or  wantonness,  or  worse, 
which  implies  a  willingness  to  inflict 
injury,  or  a  wilfulness  in  pursuing  a 
course  of  conduct  which  would  natural- 
ly and  probably  result  in  injury,  or  an 
intent  to  inflict  wrong. 

,     [See  20  R.  C.  L.  23.] 

Carrier  — *  duty  to  insane  person. 

3.  A  carrier  cannot  absolutely  re- 
fuse transportation  to  insane  persons, 
but  may  insist  that  they  be  in  charge 
of  competent  attendants. 

[See  4  R.  C.  L.  1063,  1064.] 


I 


Pleading  —  gross  and  wanton  negli- 
gence —  failure  of  proof. 

4.  One  seeking  to  recover  damages 
for  gross  and  wanton  negligence  of  a 
railroad  conductor  in  failing  to  protect 
her  from  an  insane  fellow  passenger 
fails  to  r^over  if  the  conductor,  act- 
ing in  good  faith,  and  with  a  purpose 
not  to  fail  in  extending  such  protection 
as  was  reasonably  in  his  power,  did  his 
best  to  that  end. 

Carrier  —  duty  to  shift  insane  pas- 
senger to  other  coach. 

5.  A  carrier  is  not  guilty  of  breach 
of  duty  to  a  passenger  in  refusing  to 
shift  an  insane  fellow  passenger  to  an- 
other coach,  to  the  occupants  of  which 
he  would  be  equally  annoying. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jefferson 
County  (Boyd,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been  caused  by  negligent  failure  of 
defendant's  agent  to  protect  plaintiff  from  an  insane  fellow  passenger. 
Reversed, 


Count  2  of  the  complaint  is  as  fol- 
lows: Plaintiff  claims  of  the  de- 
fendant the  sum  .  .  .  for  that 
during  the  month  of  April,  1919, 
defendant  was  engaged  in  operating 
a  railroad  for  passengers  from. the 
city  of  Chicago,  Illinois,  to  the  city 


of  Birmingham,  Alabama,  and  for 
that  on  said  date  plaintiff  was  a 
passenger  on  one  of  defendant's 
trains,  and,  while  a  passenger,  a 
negro  woman,  who  was  riding  on 
said  train,  cursed  and  abused  plain* 
tiff,    calling  her   vile   names,   and 
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plaintiff  avers  that  she  called  upon 
the  conductor  of  said  train  to  pro- 
tect her  from  such  abuse  and 
epithets,  but  that  said  negro  woman 
was  not  prevented  from  continuing 
such  abuse  and  epithets,  but  was 
wantonly  and  wilfully  permitted  by 
said  conrductor  to  continue  to  curse, 
abuse,  and  threaten  plaintiff,  and  by 
reason  of  such  actions  on  the  part  of 
said  negro  woman  plaintiff  was 
greatly  embarrassed,  frightened, 
chagrined,  and  humiliated,  and  as  a 
proximate  result  thereof  was  caused 
to  suif er  great  mental  pain  and  an« 
guish.,  was  made  sick,  frightened, 
and  nervous,  all  to  plaintiff's  dam- 
age ss  aforesaid.  Plaintiff  avers, 
with  a  knowledge  of  the  fact  that 
the  said  negro  woman  had  cursed, 
abused,  and  threatened  plaintiff, 
that  the  said  negro  woman  had  con* 
ducted  herself  in  said  car  immodest- 
ly, loudly,  and  boisterously,  and  was 
continuing  to  act  in  said  manner  in 
said  car  and  towards  this  plaintiff, 
and  with  ample  time  and  opportu^ 
nity  to  take  some  action  to  prevent  a 
continuation,  the  defendant's  serv- 
ant or  agent  in  charge  of  said  car 
wantonly  failed,  refused,  or  declined 
to  exert  any  effort  whatever  to  pre- 
vent such  continuation  of  abuse  and 
immodest  conduct,  or  to  protect 
plaintiff  therefrom. 

Plaintiff  further  avers  that  her 
said  injuries  and  damages  were 
proximately  caused  by  the  gross 
and  wanton  negligence  of  the  de- 
fendant's conductor,  whose  name  is 
to  plaintiff  unknown,  but  who  was  in 
charge  of  said  train  and  car,  in 
grossly  and  wantonly  failing  to 
make  any  effort  whatever  to  pre- 
vent a  continuation  of  such  cursing, 
abusing,  and  inmiodest  conduct,  and 
epithets,  with  the  knowledge  afore- 
said. 

Charge  5,  refused  to  the  defend- 
ant, mentioned  in  the  opinion,  is  as 
follows:  The  court  charges  the 
jury  that  the  defendant  was  under 
the  duty  of  accepting  this  insane 
negro  as  a  passenger,  if  you  believe 
from  the  evidence  that  she  woi 
crazy. 
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Further  facts  appear  in  the  opin- 
ion. 

Messrs.  Percy,  Beimers,  &  Burr  for 

appellant. 

Messrs.  Black  &  Harris,  for  appel- 
lee: 

It  is  the  duty  of  a  common  carrier 
to  exercise  the  highest  degree  of  skill 
and  diligence  to  make  the  passenger's 
journey  free  from  insult. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Cros- 
by, 194  Ala.  338,  70  So.  7;  Seaboard 
Air  Line  R.  Co.  v.  Mobley,  194  Ala. 
211,  69  So.  615. 

A  carrier  is  charged  with  a  special 
duty  of  protecting  female  passengers 
from  insult,  profanity,  and  obscenity. 

Seaboard  Air  Line  R.  Co.  v.  Mobley, 
supra. 

A  carrier  is  under  no  duty  to  accept 
any  person  -as  a  passenger,  nor  con- 
tinue to  transport  him,  if  it  can  be 
reasonably  anticipated  or  expected 
that  such  person  will  interfere  with 
the  reasonable  comfort  and  conven- 
ience of  the  other  passengers. 

Pearson  v.  Duane,  4  Wall.  605,  18 
L.  ed.  447;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Vandyne,  67  Ind.  576,  26  Am. 
Rep.  68;  Putnam  r.  Broadway  &  S. 
Ave.  R.  Co.  55  N.  Y.  108,  14  Am.  Rep. 
190;  Meyer  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  4  C.  C  A.  221,  10  U.  S.  App.  677, 
54  Fed.  116;  Montgomery  Traction  Co. 
V.  Whatley,  152  Ala.  101,  126  Am.  St. 
Rep.  17,  44  So.  538 ;  Seaboard  Ahr  Line 
R.  Co.  T.  Mobley,  194  Ala.  211,  69  So. 
615;  Bogard  v.  Illinois  C.  R.  Co.  144 
Ky.  649,  36  L.R.A.(N.S.)  837,  139  S. 
W.  856,  1  N.  C.  C.  A.  651. 

The  duty  on  the  part  of  a  carrier  to 
accept  an  insane  person  for  transpor- 
tation, or  continue  such  transporta- 
tion, is  conditional  and  limited.  If 
such  person  is  violent,  noisy,  boister- 
ous, or  using  obscene  language,  he 
Should  be  refused  passage.  If  already 
a  passenger,  he  should  be  removed  at 
the  first  station  where  he  could  be 
properly  cared  for. 

Pearson  v.  Duane,  4  Wall.  605,  18 
L.  ed.  447;  Owens  v.  Macon  &  B.  R.  Co. 
119  Ga.  230,  63  L.R.A.  946,  46  S.  E. 
87;  Meyer  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  4  C.  C.  A.  221,  10  U.  S.  App.  677, 
54  Fed.  116;  Pullman  Car  Co.  v. 
Krauss,  145  Ala.  395,  4  L.R.A.(N.S.) 
103,  40  So.  398,  8  Ann.  Cas.  218. 

A  conductor  should  not  wait  until  a 
drunken  or  insane  passenger  has  com- 
mitted some  disturbing  act  before  tak- 
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ing  action,  but  should  take  proper  ac- 
tion whenever  such  passenger  gives 
reasonable  cause  to  believe  an  accident 
is  likely  to  happen. 

Virginia  R.  &  Power  Co.  v.  Hubbard, 
120  Va.  664,  91  S.  E.  618;  Vinton  v. 
Middlesex  R.  Co.  11  Allen,  304,  87  Am. 
Dec.  714,  8  Am.  Neg.  Cas.  369 ;  Lemont 
V.  Washington  &  6.  R.  Co.  1  Mackey, 
180,  47  Am.  Rep.  238. 

If  the  disturbing  insane  passenger 
is  not  ejected,  the  railroad  company 
should  .do  whatever  is  necessary  in  the 
way  of  restraint  or  isolation,  to  pre- 
serve the  safety  and  comfort  of  the 
other  passengers. 

Owens  V.  Macon  &  B.  R.  Co.  119  Ga. 
230,  63  L.R.A.  946,  46  S.  E.  87;  Meyer 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  4  C.  C.  A. 
221,  10  U.  S.  App.  677,  54  Fed.  116. 

The  carrier  is  liable  to  the  passenger 
for  injury  received  from  violence  or 
insults  of  other  passengers,  when,  by 
the  exercise  of  proper  care,  the  acts  of 
violence  or  insults  might  have  been 
foreseen  and  prevented. 

Birmingham  R.  Light  &  P.  Co.  v. 
Glenn^  179  Ala.  263,  60  So.  Ill ;  Meyer 
V.  St  Louis,  I.  M.  &  S.  R.  Co.  supra. 

A  failure  or  omission  to  act  by  a 
conductor,  in  the  presence  of  known 
hazards  and  dangers,  jeopardizing  the 
safety  and  comfort  of  a  passenger, 
when  audi  conductor  has  means  and 
ability,  to  avert  injury,  is  wantonness. 

Birmingham  R.  Light  &  P.  Co.  v. 
Drennen,  190  Ala.  176,  67  So.  386. 

Sayre,  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  submitted  to  the 
jury  on  count  2  of  the  complaint, 
which  should  appear  in  the  report. 

It  will  be  observed  that  the  grava- 
men  of  the  charge  against  defendant 
is  that  its  conductor,  in  the  circum- 
stances described,  failed  to  take 
preventive  action,  and  this  is  de- 
scribed as  "gross  and  wanton  neg- 
ligence." The  charge  is  intended  to 
impute  to  defendant's  conductor 
more  than  any  degree  of  negligence, 
"which  can  never  mean  other  than 
the  omission  of  action  without  in- 
tent, existing  or  imputed,  to  com- 
mit wrong."  It  imputes  to  the  con- 
ductor— and  has  been  so  properly 
treated  by  the  parties  throughout 
the    progress    of    this   cause — ^that 


recklessness,     or     wantonness,     or 
worse,    which    im- 
plies  a   willingnesSeiit!^viM'\ro«> 
to  inflict  injury,  or;;J„-~^~ 
a  wilfulness  m  pur- 
suing a  course  of  conduct,  which 
would  naturally  or  probably  result  in 
injury,  or  an  intent  to  perpetrate 
wrong.    Georgia  P.  R.  Co.  v.  Lee,  92 
Ala.  262, 9  So.  230, 11  Am.  Neg.  Cas. 
54. 

The  wrong  of  which  plaintiff  com- 
plains occurred  in  the  state  of 
Illinois,  where,  it  is  gathered  from 
the  evidence,  Jim  Crow  cars  are  pro- 
hibited, and  negro  passengers  on 
railroad  trains  are  entitled  to  share 
accommodations  with  white  passen- 
gers, without  discrimination  on  ac- 
count of  race,  color,  or  previous  con- 
dition of  servitude — a  state  of  law 
and  fact  for  which,  of  course,  the  de- 
fendant in  this  case  can  in  no  wise 
be  held  answerable. 

It  appeared  without  dispute  that 
the  negro  woman  in  question  was  in- 
sane, and  that  she  was  in  the  keep- 
ing of  a  negro  man,  who  apologeti- 
cally explained  the  situation  to 
plaintiff,  and  exerted  himself  in 
some  degree,  at  least,  to  control  the 
conduct  of  his  charge.  Evidence  for 
the  plaintiff  tended  to  show  that  the 
negro  woman  got  on  the  train  in 
Chicago,  where  plaintiff,  about  8 
o'clock  in  the  evening,  took  pas- 
sage with  a  ticket  for  Birmingham, 
and  that  at  that  time  she  was 
talking  loudly  and  profanely.  De- 
fendant, on  the  other  hand,  offered 
to  show  that  the  negro  woman  and 
her  attendant  were  traveling  on 
a  ticket  from  Indianapolis  to  Jack- 
son, Tennessee,  and  that  she  boarded 
the  train  at  Effingham,  some  200 
miles  s<^uth  of  Chicago.  Plaintiff, 
in  company  with  her  husband  and 
an  infant  child,  traveled  in  a 
chair  car,  in  which  there  were 
a  number  of  other  passengers, 
white  and  black,  and  she  testifled 
that  she  was  disturbed  by  the 
insane  woman  during  the  night, 
giving  details  of  the  woman's  lan- 
guage and  behavior,  which  must 
have  been  very  distasteful  to  her. 
We  do  not,  however,  find  any  evi- 
dence  in   the  record   which   would 


HINES  V. 

(—  Ala.  — 

warrant  the  conclusion  that  plain- 
tiff was  at  any  tinae  in  danger  of 
physical  harm.  At  a  point  which 
defendant's  witnesses  tended  to  lo- 
cate at  about  thirty  minutes  before 
the  train  reached  Cairo, .  or  Cairo 
junction,  a  place  on  the  border  line 
between  Illinois  and  Kentucky,  and 
at  an  early  hour  in  the  morning, 
plaintiff  sent  the  porter  for  the  con- 
ductor, and  to  the  latter  complained 
of  the  insane  woman's  presence  and 
behavior.  The  conductor,  accord- 
ing to  plaintiff's  testimony,  an- 
swered her  complaint  by  saying,  in 
effect,  that  he  was  "awfully  sorry," 
that  he  was  not  the  conductor  who 
let  the  woman  on  the  train,  and  that 
as  soon  as  the  train  got  to  Mason 
and  Dixon's  line  he  would  put  her  in 
the  Jim  Crow  car.  The  conductor's 
version  of  what  passed  between  him- 
i^If  and  plaintiff  was  that  she  told 
him  that  she  was  being  disturbed  by 
the  crazy  woman,  and  asked  how  far 
it  was  before  the  negroes  would 
have  to  ^t  out  of  that  car ;  that  he 
told  her  that  Cairo  junction  was  the 
next  stop,  and  that  she  said  she 
would  be  very  glad,  that  she  was 
afraid  of  crazy  negroes ;  to  which  he 
replied  that  he  was  sorry,  and  would 
transfer  (the  negroes)  at  Cairo 
junction,  just  as  quick  as  the  law 
permitted.  Accordingly  at  Cairo 
the  negroes  were  put  into  another 
car. 

A  carrier  cannot  absolutely  re- 
fuse transportation  to  insane  per- 
sons.   These  people 
i:::LVl^:iJn!''   must  be  carried  to 

the  asylums,  if  no- 
where else.  The  carrier  has  the 
right  to  require  that  such  a  passen> 
ger  be  in  charge  of  a  competent  at- 
tendant; upon  it  rests  the  duty  of 

.4.tr  to  protect  exercising  a  high 
•tker  pas-  dcgroc  of  care  that 

Other  passengers,  and,  if  it  be  found 
necessary  to  the  reasonable  safety 
and  comfort  of  other  passengers, 
such  passenger  may  be  removed 
bom  the  train  at  the  first  station 
where  he  may  be  properly  cared  for. 
LouiflviQe  &  N.  R.  Co.  v.  Brewer,  147 
Ky.  186, 89  L.B.A.(N.&)  647, 143  S. 
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W.  1014,  Ann.  Cas.  1913D,  151 ;  Mey- 
er V.  St.  Louis,  I.  M.  &  S.  R.  Co.  4  C. 
C.  A.  221,  10  U.  S.  App.  677,  54  Fed. 
116. 

But  the  complaint  in  this  case 
goes  beyond  the  allegation  of  simple 
negligence ;  it  alleges  wanton  wrong ; 
and  by  it  plaintiff's  case  must  stand 
or  fall.  It  is  matter  of  serious 
doubt  that  the  evidence  shows  any 
cause  of  offense  to  plaintiff  after  her 
complaint  to  the  conductor,  or  any 
reason  why,  thereafter,  the  conduc- 
tor should  have  done  more  than  he 
did.  But  the  testimony  has  suffered 
some  change  in  the  process  of  being 
reduced  to  the  form  of  a  continuous 
narrative,  questions  being  omitted, 
and  it  may  therefore  be  conceded  that 
in  its  original  form  it  afforded  some 
sort  of  warrant  for  the  inference 
that,  within  the  time  limited  by  the 
descriptive  allegations  of  the  com- 
plaint, the  conductor  wantonly 
failed  in  the  performance  of  his  duty 
to  plaintiff  and  other  passengers  on 
the  car;  but  if  there  was  no  such 
wanton  failure,  if  the  conductor,  act- 
ing in  good  faith  and  with  a  purpose 
not  to  fail  in  extending  such  protec- 
tion as  was  reason- 
ably in  his  power,  ri^/^ISST*" 
did  his  best  to  that  ne^ii^enoo- 
end,  then  it  is  clear  proo/J!  ^ 
that  plaintiff  was 
not  entitled  to  recover  on  her  com- 
plaint. The  evidence  warranted  a 
submission  to  the  jury  of  defend- 
ant's version  of  its  conductor's  ac- 
tion in  the  premises,  as  being,  in  his 
honest  judgment,  the  best  that  could 
be  done  in  the  circumstances,  and,  if 
so,  a  complete  answer  to  the  charge 
alleged  in  the  complaint. 

Appellee  contends  that,  even 
though  the  charge  in  question 
(charge  5  refused  to  defendant) 
should  have  been  given,  its  refusal 
should  not  work  a  reversal  for  the 
reason  that  the  same  proposition, 
substantially,  was  laid  down  by  the 
court  in  its  oral  charge  to  the  jury ; 
but  we  do  not  so  find.  To  the  con- 
trary, not  only  was  the  substance  of 
this  proposition  not  stated  to  the 
jury,  but  the  court  seemed  to  dwell 
upon    its   definition   of   negligence^ 
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simple  negligence,  and  this,  in  addi- 
tion to  the  general  atmosphere  of 
the  case,  in  our  judgment,  rendered 
it  both  proper  and  needful  that  the 
defendant  should  have  the  benefit  of 
the  charge  in  question. 

Plaintiff  traveled,  as  we  hafve  al- 
ready noted,  in  a  chair  car,  with  her 
husband  and  a  small  child.  The  en- 
tire journey  through  the  state  of 
Illinois  was  made  at  night.  The 
train  carried  also  several  sleeping 
cars,  a  smoker,  and  a  baggage  car, 
but  no  other  day  coach.  The  sleep- 
ing cars  had  drawing  rooms.  Ap- 
pellant requested  several  charges, 
stating  in  substance,  separately, 
that  if  the  jury  believed  the  evi- 
dence, defendant  was  under  no  duty 
to  move  the  crazy  woman  (1)  into  a 
sleeping  car,  or  (2)  into  the  smoker, 
or  (3)  into  the  baggage  car.  The  re- 
fusal of  each  of  these  charges  is  as- 
signed for  error.  We  think  it  may 
be  accepted  as  the  law  of  this  case 
that,  while  it  was  the  duty  of  the 
defendant  company  to  take  every 
reasonable  precaution  to  prevent  an- 
noyance or  injury  to  other  passen- 
gers by  the  crazy  woman, — and  this 
would  include  the  duty  of  providing 
another  place  for  her,  if  any  such 
place  were  reasonably  available  on 
the  train,  or  even  putting  her  off  the 
train  at  some  place  where  she  could 
be  cared  for,  if  that  appeared  to  be 
necessary, — still,  defendant  had  no 


moral  or  legal  right  to  shift  the  an- 
noyance or  prospec- 
tive danger  of  such  Si'2?*t^:r  ^ 

a  presence  from  itilV^SLiiT 
plaintiff  and  other 
passengers  in  the  coach  with  her  to 
others  equally  entitled  to  protection. 
By  the  allegations  of  the  complaint, 
plaintiff  assumed  the  burden  of 
proof  in  this  matter,  and  our  judg- 
ment is  that  she  failed  to  show  that, 
after  notice  of  that  conduct  of  the 
crazy  woman  of  which  plaintiff  com- 
plained, and  ''with  ample  time  and 
opportunity  to  take  some  action  to 
prevent  a  continuation,*'  defendant 
"vrantonly  failed,  refused,  or  de- 
clined'' to  remove  the  woman  to 
some  other  part  of  the  train,  though, 
possibly,  it  was  open  to  the  jury  to 
infer  that  she  might  have  been  bet- 
ter restrained  in  the  car  where  she 
was,  or  even  that  she  might  have 
been  put  off  the  train  at  a  proper 
place^  Upon  the  whole,  the  question 
of  defendant's  management  of  the 
crazy  woman  was  one  of  judgment 
and  discretion,  and,  if  the  judgment 
and  discretion  of  its  agent  in  charge 
of  the  train  were  exercised  in  good 
faith,  defendant  was  not  guilty  ae 
charged  in  the  complaint. 
Reversed  and  remanded. 

Anderson,  Ch.  J.,  and  Gardner  and 

Brown,  JJ.,  concur. 

« 

Petition  for  rehearing  denied  June 
30,  1920. 


ANNOTATION. 

Duty  of  carrier  to  other  passengers  respecting  transportation  of  insane  pas- 
senger. 


A  railroad  company  is  bound  to  re- 
fuse transportation  to  one  seeking  pas- 
sage, if  it  has  reason  to  believe  him  to 
be  dangerously  insane;  and  if  the  in- 
sanity does  not  become  manifest  until 
the  journey  is  begun,  it  is  bound  to 
take  measures  to  restrain  him,  if  a 
"reasonable  possibility"  of  injury  to 
other  passengers  may  be  foreseen. 
Meyer  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1893)  4  C.  C.  A.  221,  10  U.  S.  App. 
677,  54  Fed.  116.  In  that  case  it  ap- 
peared that  an  insane  man,  in  chains 


and  accompanied  by  two  officers,  had 
been  taken  over  a  line  of  railroad,  and 
had  during  the  trip  manifested  violeat 
homicidal  tendencies.  A  month  later 
he  took  passage  on  a  train  unattended, 
and  was  recognized  by  the  conductor. 
His  appearance  and  conduct  indicated 
an  unsound  mind.  During*  the  trip 
he  shot  a  fellew  passenger.^  It  was 
held  that  the  railroad  company  was 
liable. 

So,  in  Owens  v.  Macon  &  B.  R.  Co. 
(1908)  119  6a.  230,  68  L.R.A.  946,  A€ 
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S.  E.  87,  a  carrier  was  held  to  have 
acted  within  its  rights  in  removing 
from  its  train  a  violent  and  disorderly 
lunatic,  though  he  was  in  charge  of  an 
attendant.  The  court  stated  the  gen- 
eral duty  of  the  carrier  as  follows: 
"The  carrier  cannot  absolutely  refuse 
transportation  to  insane  persons,  but 
it  may  in  all  cases  insist  that  he  be 
properly  attended,  safely  guarded,  and 
securely  restrained.  And  even  where 
such  precautions  have  been  taken,  it 
is  not  bound  to  afford  him,  if  violent, 
transportation  in  the  cars  in  which 
other  travelers  are  being  conveyed. 
And  while  there  may  be  cases  in  which 
the  convenience  of  other  passengers 
should  yield  to  the  necessities  of  the 
unfortunate,  the  company  may  decline 
to  receive  one  who,  at  the  time  of  en- 
tering the  train,  exhibits  signs  of  vio- 
lence which  indicate  that  his  presence 
and  conduct  would  tend  to  the  mani- 
fest annoyance  of  others.  So  to  do 
would  ordinarily  be  better  than  to  re- 
ceive him,  on  the  promise  of  his  at- 
tendants.-that  he  would  be  quiet,  and, 
on  the  disorder  continuing,  force  up- 
on the  carper  the  duty  of  deciding 
whether  b$  should  be  ejected  at  a  sta- 
tion where  there  might  not  be  proper 
acconunodations.  Where,  however,  it 
becomes  essential  to  transport  one 
who,  though  violent  and  noisy,  is  not 
responsible  for  his  actions,  the  com- 
pany is  entitled  to  seasonable  notice, 
in  order  that  it  may  make  proper  ar- 
rangements. The  action  of  the  de- 
fendant in  the  present  case  in  offering 


transportation  on  a  later  train,  where- 
on others  would  not  be  incommoded, 
was  in  strict  fulfilment  of  its  double 
duty  to  the  lunatic  and  the  general 
public.  It  could  not  be  required  to 
place  him  in  the  baggage  car,  which 
was  not  intended  for  passengers.  If 
the  attendants  were  unwilling  for  him 
to  be  taken  in  the  cab  of  the  freight 
train,  they  were  at  least  bound  to  give 
the  carrier  an  opportunity  to  make 
other  arrangements.^' 

Likewise,  in  the  reported  case 
(HiNES  V.  MINIABD,  ante,  238),  it  is 
held  that,  while  transportation  cannot 
be  arbitrarily  refused,  where  the  dis- 
orderly conduct  of  an  insane  person 
disturbs  other  passengers,  it  is  the 
duty  of  the  carrier  to  see  that  the 
lunatic  is  restrained  or  removed  from 
the  train,  the  question  of  the  proper 
course  to  be  taken  being  said  to  be 
one  of  judgment  and  discretion. 

But  where  no  danger  to  fellow  pas- 
sengers is  to  be  anticipated  from  an 
insane  person,  the  carrier  is  not  en- 
titled to  exclude  him.  Louisville  &  N. 
R.  Co.  V.  Brewer  (1912)  147  Ky.  166, 
89  L.R.A.(N.S.)  647,  143  S.  W.  1014, 
Ann.  Cas.  1918D,  151.  In  that  case  it 
appeared  that  an  insane  girl  traveling 
in  charge  of  an  attendant  was  not 
violent  or  dangerous,  but  a  pregnant 
woman,  who  was  a  fellow  passenger, 
suffered  from  fright  caused  by  the  ap- 
pearance and  irrational  conduct  of  the 
lunatic.  The  carrier  was  held  not  to 
be  liable.  W.  A.  S. 


P.  B.  YATES  MACHINE  COMPANY,  Respt., 

v. 

D.  E.  LAKIN  and  Wife,  Appts. 

Washington  Supreme  Court  (Dept.  No,  1)  —  October  18,  199^, 

(—  Wash.  — ,  192  Pac.  982.) 

Corporation  —  action  by  creditor  against  preferred  creditor. 

1.  One  creditor  of  an  insolvent  corporation  cannot,  in  a  jurisdiction 
where  the  trust-fund  doctrine  is  in  force,  maintain  an  acMon  to  recover 
his  claim  from  another  creditor,  who  has  received  assets  of  the  corpora- 
tion in  satisfaction  of  his  own  claim. 

[See  note  on  this  question  beginning  on  page  246.] 
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—  insolvent  —  assets  as  trust  funds. 

2.  The  property  and  assets  of  an  in- 
solvent corporation  constitute  a  trust 
fund  for  the  benefit  of  all  its  creditors. 

[See  7  R.  C.  L.  746,  757,  762.] 

Action  —  form  —  conversion  —  evi- 
dence. 

3.  An  action  by  one  creditor  of  a 


corporation  to  recover  his  claim  out  of 
assets  which  have  been  received  by 
another  creditor  cannot  be  converted 
into  a  statutory  action  against  the  di- 
rectors, in  which  levy  may  be  made 
upon  assets  of  the  corporation  by  offer- 
ing the  statute  in  evidence  for  the  first 
time  in  rebuttal. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Spokane  County  (Huneke,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  value  of  property  transferred  to  defendants  by  an  insolvent 
corporation,  to  the  extent  of  the  amount  due  on  certain  notes  given  for 
the  purchase  price  of  a  planer  sold  by  plaintiff  to  said  corporation.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  *£.  H.  Belden,  for  appellants:  The    offer    and    acceptance    of    the 

Plaintiff's  complaint  does  not  state     Idaho  statutes  in  evidence  by  plaintiff 


a  cause  of  action  against  defendants. 

Soderberg  v.  McRae,  70  Wash.  235, 
126  Pac.  538;  Conlan  v.  Oudin,  49 
Wash.  240,  94  Pac.  1074;  New  York 
Nat.  Exch.  /.  Metropolitan  Sav.  Bank, 
28  Wash.  553,  68  Pac.  905;  Holbrook 
V.  Peters  &  M.  Co.  8  Wash.  344,  36  Pac. 
266. 

Messrs.  McWilliams,  Weller,  & 
Brown  and  Luby  &  Pearson,  for  re- 
spondent: 

Defendants  are  bound  to  account  to 
plaintiff  for  the  value  of  the  property 
taken. 

Morrison  v.  Blue  Star  Nav.  Co.  26 
Wash.  541,  67  Pac.  244. 

Plaintiff  had  the  capacity  to  sue 
herein. 

Eastman  &  Co.  v.  Watson,  72  Wash. 
522,  130  Pac.  1144;  Northwest  Motor 
Co.  V.  Braund,  89  Wash.  593,  154  Pac. 
1098;  Lawson  v.  Black  Diamond  Coal 
Min.  Co.  44  Wash.  26,  86  Pac.  1120. 

One  creditor  may  file  a  creditor's  bill 
in  his  own  behalf  only,  without  asking 
all  or  any  others  similarly  situated  to 
join  with  him,  and  if  other  creditors 
do  not  intervene,  or  a  receiver  is  not 
appointed  to  take  charge  of  the  prop- 
erty in  question,  plaintiff  will  be  en- 
titled to  have  any  property  applied  to 
the  satisfaction  of  his  claim  that  he 
may  discover. 

15  C.  J.  1413;  5  Pom.  Eq.  Jur.  4th 
ed.  p.  5132;  Morrison  v.  Blue  Star  Nav. 
Co.  26  Wash.  541,  67  Pac.  244. 

A  director  of  a  corporation  must  ac- 
count to  the  creditors  for  any  unlawful 
preference  made  to  him. 

Potvin  V.  Denny  Hotel  Co.  26  Wash. 
309,  66  Pac.  376;  Mitchell  v.  Jordan, 
36  Wash.  645,  79  Pac.  311;  Ronald  v. 
Schoenfeld,  94  Wash  238.  162  Pac.  48. 


upon  rebuttal  was  proper. 

Cunningham  v.  Spokane  Hydraulic 
Min,  Co.  20  Wash.  450,  72  Am.  St.  Rep. 
113,  55  Pac.  756. 

Statutes  imposing  an  added  liability 
upon  a  stockholder  of  a  corporation 
may  be  invoked  in  the  state  of  the  res- 
idence of  the  stockholder,  even  though 
it  be  foreign  to  the  domicil  of  the  cor- 
poration. 

10  Cyc.  670;  7  R.  C.  L.  369. 

Main,  J.,  delivered  the  opinion  of 
the  coiut: 

This  was  an  action  in  equity 
brought  by  one  creditor  of  an  insol- 
vent  corporation  against  another 
creditor,  to  whom  certain  of  the  as- 
sets of  the  corporation  had  been 
transferred.  The  trial  to  the  court 
without  a  jury  sustained  the  right 
of  the  plaintiff  to  recover  to  the  ex- 
tent of  the  amount  of  its  claim. 
From  this  judgment  the  defendants 
appeal. 

The  facts  are  these:  The  Duluth 
Lumber  Company  was  a  corporation 
engaged  in  the  business  of  operating 
a  sawmill  at  Harrison,  Idaho.  On 
the  5th  day  of  April,  1916,  it  pur- 
chased from  the  respondent  a  planer 
to  be  used  in  its  mill.  On  August 
19,  1916,  the  plant  of  the  lumber 
company  was  destroyed  by  fire. 
There  was  considerable  insurance 
upon  the  plant;  some  of  it  was  col- 
lected and  some  was  deemed  not  col- 
lectable. From  the  insurance  col- 
lected certain  creditors  of  the  com- 
pany were  paid.     In  the  month,  of 
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December,  1916,  at  a  meeting  of  the 
stockholders  of  the  lumber  company, 
a  resolution  was  passed,  directing 
that  the  lumber  and  machinery  then 
at  the  plant,  which  had  not  been  de- 
stroyed, be  transferred  to  D.  E. 
Lakin,  one  of  the  appellants,  in  pay- 
ment of  his  claim  for  salary  as  man- 
ager of  the  company.  The  accrued 
and  unpaid  salary  amounted  to  ap- 
proximately $3,000.  The  property 
turned  over  was  valued  at  thir 
amount  of  the  salary  earned  and  not 
paid.  The  company  had  no  other 
property  or  assets.  The  respond- 
ent's claim  of  $1,500,  the  purchase 
price  of  the  planer,  with  accrued  in- 
terest, had  not  been  paid.  There 
were  other  creditors  to  the  extent  of 
probably  about  $500.  The  respond- 
ent brought  this  action  against  D. 
E.  Lakin  and  his  wife,  to  require 
them  to  account  for  the  value  of  the 
property  received  from  the  Duluth 
Lumber  Company,  and  to  recover  a 
judgment  against  them  for  such 
value  to  the  extent  of  the  amount 
due  on  the  notes  given  for  the 
planer  and  the  interest.  As  already 
stated,  a  judgment  was  entered,  sus- 
taining the  respondent's  right  to  re- 
cover. 

The  first  question  is  whether  the 
respondent  had  a  right  to  maintain 
this  action.  It  was  a  creditor  of  the 
insolvent  corporation;  D.  E.  Lakin 
wks  also  a  creditor  to  the  amount  of 
his  unpaid  salary.  Lakin's  salary 
had  been  paid  by  the  transfer  of  the 
property  of  the  corporation.  There 
is  no  showing  in  this  record  that  the 
Lakin's  claim  for  salary  was  not  a 
legitimate  one.  Under  these  facts 
can  respondent  maintain  an  action  in 
equity  for  the  purpose  of  recovering 
from  appellants  the  value  of  the 
property  transferred  to  them  to  the 
extent  to  which  it  may  be  necessary 
to  satisfy  its  demand  ?  It  is  a  rule 
in  this  state,  too  well  settled  to  re- 
quire the  assembling  of  the  cases, 
that  the  property  and  assets  of  an 
^^  insolvent      corpora- 

«»fI3uJiV*""       tion     constitute     a 
fJid."  *"  *'■"*     <^™st  fund  for  the 

benefit  of  all  of  its 
creditors.    Under  this  doctrine  the 


corporation  had  no  right,  by  resolu- 
tion of  its  stockholders,  to  make  its 
manager,  D.  E.  Lakin,  a  preferred 
creditor.    The  respondent  is  not  en- 
titled to  maintain  any  action  which 
will  result  in  making  it  a  preferred 
creditor.     If  the  present  action  is 
sustained,  the  respondent  will  have 
his  claim  paid  in  full,  while  Lakin 
and  the  other  creditors  can  in  no 
event  have  theirs  more  than  partial- 
ly paid.    It  is  true  that  as  between 
individuals  a  creditor  of  a  living 
debtor  may,  under  certain  circum- 
stances, resort  to  equity  where  there 
is   an   inadequate   remedy   at   law. 
But  this  rule  can  have  no  applica- 
tion to  an  insolvent  corporation  in 
a  jurisdiction  where  the  trust-fund 
doctrine    is    recog-  _^^^,^„  ^ 
nized,  because  in  its  creditor  nsainst 
operation  the  credi-  J^'liuJr.* 
tor  bringing  the  ac- 
tion secures  and  retains  a  priority 
over  other  creditors.     5  Pom.  Eq. 
Jur.  2d  ed.    The  cases  of  Morrison 
V.  Blue  Star  Nav.  Co.  26  Wash.  541, 
67  Pac.  244,  and  Mitchell  v.  Jordan, 
36  Wash.  645,  79  Pac.  311,  do  not 
sustain  the  respondent's  right  to  re- 
cover.   In  each  of  those  cases  the  re- 
covery was  sustained  in  behalf  of  a 
receiver.     In  one  the  receiver  was 
an    intervener;    in    the    other    he 
brought  the  action.    Any  language 
in  the  Morrison  Case  that  may  be 
subject  to  the  construction  that  one 
creditor    of    the    corporation    may 
maintain    an    action    which   would 
operate  to  make  him  a  preferred 
creditor  would  be  opposed  to  the 
trust-fund  doctrine,  and  will  there- 
fore be  disregarded.    In  the  Mitchell 
Case  it  was  pointed  out  that  a  re- 
ceiver of  a  corporation  whose  prop- 
erty had  been  transferred  was  the 
proper  one  to  bring  an  action  for  the 
purpose  of  subjecting  such  property 
to  the  claim  of  creditors.    The  re- 
spondent not  having  a  right  to  main- 
tain the  action  in  equity,  the  ques- 
tion then  arises  whether  it  has  a 
right  to  sustain  its  judgment  under 
the  Idaho  statute.    The  charter  of 
the  Duluth  Lumber  Company  had 
been  declared  forfeited  by  the  secre- 
tary of  state  of  Idaho  because  of  the 
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failure  on  the  part  of  the  company 
to  meet  certain  requirements  of  the 
Idaho  Corporation  Tax  Law.  The 
Idaho  statute  (Comp.  Stat.  1919,  § 
4790)  provided  that  in  case  of  such 
forfeiture  that  the  directors  or  man- 
agers "as  such  trustees"  may  be 
sued  in  the  courts  of  that  state  by 
anyone  having  a  claim  against  the 
corporation,  and  the  property  of  the 
corporation  may  be  levied  upon,  as- 
sessed, and  sold  to  satisfy  the  same. 
The  action  cannot  be  sustained  un- 
der this  statute.  It  was  not  brought 
against  the  directors  or  managers 
as  such  trustees,  but  was  brought 
against  the  appellants  individually. 
The  Idaho  statute  was  not  pleaded. 


and  it  was  offered  in  evidence  for 
the  first  time  in  rebuttal,  and  was 
received  over  objection.    The  action 

was    in    no    sense  Actio»~for»- 
brought    upon    the  conversion- 
statute,  and  it  can-  *^***^-«*- 
not  at  this  time  be  converted  into 
an  action  of  that  character. 

The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  di- 
rections to  the  Superior  Court  to 
>djsmiss  the  action,  but  without 
prejudice  to  the  respondent's  right 
to  maintain  such  action  as  in  law  or 
equity  it  may  be  entitled  to. 

Holcomb,  Ch.  J.,  and  Mackintosh^ 
Mitchell,  and  Parker,  JJ.,  concur. 


ANNOTATION. 


Right  of  creditor  of  corporation  to  mainfain  an  action  or  suit  for  his  own  benefit 
against  another  creditor  to  nrhom  the  corporation  has  given  a  preference* 


The  few  cases  that  have  passed  up- 
on this  question  agree  with  the  deci- 
sion in  the  reported  case  (P.  B.  Yates 
Mach.  Co.  V.  Lakin,  ante,  243),  that 
one  creditor  of  a  corporation  cannot 
maintain  an  action  or  suit  for  his  own 
benefit  against  another  creditor  whom 
the  corporation  has  preferred  by  con- 
veying property. 

Thus,  in  Holbrook  v.  Peters  &  M.  Co. 
(1894)  8  Wash.  344,  36  Pac.  256,  a 
creditor  of  a  corporation  was  held  to 
have  no  right  to  attach  property  which 
had  been  transferred  by  the  corpora- 
tion to  another  creditor  for  the  pur- 
pose of  making  it  a  preferred  creditor. 
The  court  says  that  to  sustain  the  at- 
tachment would  be  to  permit  one 
creditor  to  make  itself  a  preferred 
creditor,  which  is  the  very  gist  of  its 
complaint  against  the  other  creditor. 

One  judgment  creditor  of  a  corpora- 
tion cannot  obtain  a  personal  judg- 


ment against  its  president,  who  was 
also  a  judgment  creditor,  and  who  had 
realized  on  his  judgment,  which  was 
alleged  to  be  fraudulent.  Westfall  v. 
Powell  (1896)  —  Kan.  — ,  45  Pac.  92. 
In  Koechl  v.  Leibinger  &  O.  Brewing 
Co.  (1898)  24  Misc.  298,  52  N.  Y.  Supp. 
982,  the  court,  in  denying  the  right  of 
a  judgment  creditor  to  set  aside  for 
his  own  benefit  a  general  assignment 
by  the  corporation,  says  that  the  mere 
preferring  of  one  creditor  to  another 
by  payment  or  security  is  unlawful 
only  in  the  case  of  stock  corporations, 
and  only  for  being  made  so  by  a  sec- 
tion of  the  statute  referred  to;  such 
a  preference  may  be  set  aside  for  the 
benefit  of  all  the  creditors,  but  not 
merely  to  prefer  one  creditor  to  anoth- 
er. It  would  be  strange  indeed  for  the 
law  to  trouble  itself  to  disturb  and 
displace  one  creditor,  only  to  put 
another  in  his  stead.  W.  A.  £. 
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CITY  OF  SEATTLE,  Respt. 

WiiuMngt«n  Supreme  Court  (Dept.  No.  2)— October  13,  1920. 

i 

(—  Wash.  — ,  192  Pac.  1015.) 

Manidpal  corporation  —  liability  for  acts  of  police  and  health  departments. 

A  municipal  corporation  is  not  liable  for  the  acts  of  its  police  and  health 
departments  in  maliciously  arresting  a  person,  making  a  test  of  his  blood, 
and  confining  him  in  jail  for  a  long  period  for  treatment  of  a  fictitious 
disease. 

[See  note  on  this  question  beginning  on  page  249.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County  (Frater,  J.)  sustaining  a  demurrer  to  the  complaint,  and  dis- 
missing an  action  brought  to  recover  damages  for  alleged  unlawful  im- 
prisonment of  plaintiff  by  defendant's  police  and  health  officers.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  F*  Hays,  for  appellant:         But  even  assuming  that  the  court 

Defendant  was  liable  for  the  torts     had  jurisdiction  of  an  action  for  dam- 


of  its  agents. 

Hotel  Cecil  Co.  v.  Seattle,  104  Wash. 
460,  177  Pac.  347 ;  28  Cyc.  1256-1270, 
and  notes;  8  Cyc.  1080-1140;  Kirk  v. 
Board  of  Health  (Kirk  v.  Wyman)  83 
S.  C.  372,  23  L.R.A.(N.S.)  1188,  65 
S.  E.  387. 

Messrs.  Walter  F.  Meier  and  Thom- 
as J.  L.  Kennedy,  for  respondent: 

The  court  had  no  jurisdiction  to  en- 
tertain a  suit  for  damages  based  upon 
alleged  wrongful  or  mistaken  quaran- 
tine by  a  local  health  officer,  where  the 
deteraiination  of  such  officer  had  not 
been  reversed  by  the  state  board  of 
health  or  the  executive  officer  thereof. 

United  States  v.  Sing  Tuck,  194  U. 
S.  161,  48  L.  ed.  917,  24  Sup.  Ct.  Rep. 
621;  Japanese  Immigrant  Case  (Yam- 
ataya  v.  Fisher)  189  U.  S.  86,  47  L.  ed. 
721,  23  Sup.  Ct.  Rep.  611;  United 
States  V.  Gin  Fung,  40  C.  C.  A.  439, 
100  Fed.  389 ;  State  ex  rel.  McBride  v. 
Superior  Ct.  103  Wash.  409,  174  Pac. 
973;  State  ex  rel.  Brown  v.  Dental  Ex- 
aminers, 38  Wash.  325,  80  Pac.  544; 
State  ex  rel.  Pyallup  v.  Superior  Ct.  50 
Wash.  650,  97  Pac.  778;  State  ex  rel. 
Aberdeen  v.  Superior  Ct.  44  Wash. 
526,  87  Pac  818;  State  v.  Bonham,  93 
Wash.  489,  L.R.A.1917D,  996,  161  Pac. 
377;  Fercot  v.  Spokane,  89  Wash.  85, 
154  Pac.  139 ;  Board  of  Health  v.  Com- 
mon Pleas  Ct.  82  N.  J.  L.  392,  86  Atl. 
217. 


ages  for  tortious  quarantine  as  against 
the  officers  under  the  allegations  of  the 
complaint,  still  the  demurrer  to  the 
complaint  was  properly  sustained  be- 
cause no  cause  of  action  against  the 
city  was  stated  therein. 

Hotel  Cecil  Co.  v.  Seattle,  104  Wash. 
460,  177  Pac.  347;  Shanstrom  v.  Case, 
103  Wash.  672,  175  Pac.  323;  Simpson 
V.  Whatcom,  33  Wash.  392,  63  L.R.A. 
815,  99  Am.  St.  Rep.  951,  74  Pac.  577 ; 
Caldwell  v.  Prunelle,  57  Kan.  511,  46 
Pac.  949;  Howard  v.  Tacoma  School 
Dist  88  Wash.  167,  152  Pac.  1004, 
Ann.  Cas.  1917D,  792;  Lynch  v.  North 
Yakima,  37  Wash.  657,  12  L.R.A. 
(N.S.)  261,  80  Pac.  79;  Cunningham  v. 
Seattle,  42  Wash.  134,  4  L.R.A.(N.S.) 
683,  84  Pac.  641,  7  Ann.  Cas.  805; 
Russell  V.  Tacoma,  8  Wash.  156,  40 
Am.  St.  Rep.  895,  35  Pac.  605;  11  R.  C. 
L.  812;  State  ex  rel.  McBride  v.  Su- 
perior Ct.  103  Wash.  409,  174  Pac.  973 ; 
Beeks  v.  Dickinson  County,  9  Ann.  Cas. 
812,  and  note,  131  Iowa,  244,  6  L.R.A. 
(N.S.)  831,  108  N.  W.  311;  Valentine 
V.  Englewood,  76  N.  J.  L.  509,  19 
L.R.A.(N.S.)  262,  71  Atl.  344,  16  Ann. 
Cas.  731;  12  R.  C.  L.  1291;  Collins  v. 
Spokane,  64  Wash.  153,  35  L.R.A. 
(N.S.)  840,  116  Pac.  663,  2  N.  C.  C.  A. 
38;  Cole  v.  Seattle,  64  Wash.  1,  34 
L.R.A.(N.S.)  1166,  116  Pac.  257,  Ann. 
Cas.  1913A,  344;  Lenhart  v.  Hoquiam, 
86  Wash.  168,  149  Pac.  650. 
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Bridges,  J.,  delivered  the  opinion 
of  the  court: 

This  was  a  suit  for  damages.  A 
general  demurrer  to  the  complaint 
was  sustained.  Plaintiff  refused  to 
further  plead,  and  her  action  was 
dismissed.  From  this  judgment  she 
has  appealed. 

The  complaint  alleged  that  the 
city  of  Seattle  had  created  and  main- 
tained a  "board  of  health"  and  a 
department  of  police;  that  these 
two  departments  conspired  together 
to  arrest  certain  persons  accused  by 
them  of  having  some  infectious  or 
contagious  disease;  that  it  was  a 
part  of  the  conspiracy  that,  when 
the  police  had  caused  the  arrest, 
the  person  so  arrested  would  be 
placed  in  the  city  jail,  and  there 
turned  over  to  the  board  of  health, 
which  would  make  blood  tests  and 
give  treatments  or  diseases  which 
the  person  under  arrest  did  not 
have,  and  under  pretense  of  such 
treatment,  and  the  necessity  there- 
for, would  keep  such  person  in  con- 
finement in  the  board  of  health  de- 
partment of  the  jail  for  long 
periods;  that  on  the  28th  day  of 
December,  1917,  certain  of  the 
police  officers  of  the  city  unlawfully 
and  maliciously  entered  the  home  of 
the  plaintiff,  and,  without  having 
any  warrant  therefor,  arrested  her 
and  forcibly  took  her  into  custody 
and  to  the  city  jail,  and  there  falsely 
and  maliciously  caused  her  to  be 
charged  with  being  a  "disorderly 
person,"  and  set  opposite  her  name 
the  letters  "B.  T.,"  which  letters, 
translated,  meant  "blood  test ;"  that 
as  a  part  of  the  conspiracy  the 
health  officer  took  charge  of  her,  and 
forcibly  took  from  her  arm  quan- 
tities of  blood  for  the  pretended  pur- 
pose of  making  a  blood  test;  that 
thereafter  the  health  officer  ma- 
liciously and  falsely  charged  her 
with  having  an  infectious  and  con- 
tagious disease,  when,  in. fact,  she 
had  no  such  or  other  disease,  of 
which  fact  the  health  officer  had  full 
knowledge;  and  that,  without  au- 
thority of  law,  plaintiff  was  malic- 
iously confined  in  jail,  with  other 
prisoners,  for  more  than  one  year, 


all  to  her  great  humiliation,   dis- 
grace, and  damage. 

Stripped  of  the  usual  verbiage  of 
pleading,  the  charge  is  that  the  city 
police,  unlawfully  and  without  cause, 
arrested  plaintiff  and  put  her  in  jail, 
and  then  turned  her  over  to  the  city 
health  officer,  who  made  a  blood  test, 
and  falsely  found  that  she  had  a  cer- 
tain disease,  and  kept  her  in  jail  for 
more  than  a  year,  and  that  all  of 
this  was  done  falsely,  wrongfully, 
and  maliciously.  The  question  is :  Do 
these  facts  state  a  cause  of  action 

against  the  city  of  Municipal 
Seattle?  We  do  not  corporation— 
think  they  do.  The  VtVanlJl\.r'' 
only  direct  connec-  J^^*'5**  aepart- 
tion  the  city  had  "**"  *' 
with  these  transactions  was  that  it 
created  the  board  of  health  and  ap- 
pointed its  officers,  and  created  the 
police  department  and  made  ap- 
pointments thereto  and  owned  the 
jail.  Every  other  thing  was  done  by 
the  health  officers  and  the  police- 
men. They,  and  they  alone,  were 
guilty,  if  anyone  was,  of  all  the 
wrong,  fraud,  conspiracy,  and  naa- 
liciousness  charged  in  the  complaint. 
Under  these  facts  the  city  was  but 
discharging  a  governmental  duty 
cast  on  it  by  the  state,  and  is  not 
liable.  The  rule  governing  cases  of 
this  general  character  is  tersely  and 
clearly  laid  down  in  McHlhenny  v. 
Wilmington,  127  N.  C.  146, 50  L.R.A. 
470,  37  S.  E.  187,  where  it  is  said : 
"The  nonliability  of  municipalities 
in  such  cases  is  based  upon  the 
ground  that  they  are  subdivisions 
of  the  state,  created  in  part  for  con- 
venience in  enabling  the  state  to  en- 
force its  laws  in  each  locality  with 
promptness,  .  .  .  and  that  while 
enforcing  those  laws  which  pertain 
to  the  general  welfare  of  the  state, 
and  to  the  people  generally  in  all  it8 
subdivisions,  the  state  acts  through 
these  subdivisons,  and  uses  them 
and  their  officers  as  its  agent  for  the 
purposes  for  which  a  state  govern- 
ment is  instituted  and  granted 
sovereign  power  for  state  purposes/' 
The  same  inununity  applies  in  the 
case  of  the  quarantining  of  persona, 
because  the  city  in  that  instance  is 


FRANKLIN 

( —  Wash.  — , 

engaged  in  the  duties  of  the  state 
and  acting  for  it.  In  Lynch  v.  North 
Yakima,  37  Wash.  657,  12  L.R.A. 
(N.S.)  261,  80  Pac.  79,  we  said: 
*The  handling  of  persons  sick  with 
contagious  diseases  is  a  duty  which 
the  city  performs,  through  its 
officers  and  agents,  in  the  exercise  of 
governmental  functions.  The  bene- 
fits of  such  service  go  to  the  public, 
and  not  to  the  municipality  as  a  cor- 
porate body.  Hence  the  manner  in 
which  the  officers  of  the  city  pjer- 
fonn  said  service  cannot,  ordinarily, 
render  the  municipality  liable  in 
damages." 

See  the  following  cases :  Sutton  v. 
Snohomish,  11  Wash.  24, 48  Am.  St. 
Rep.  847,  39  Pac.  273;  Howard  v. 
Tacoma  School  Dist.  88  Wash.  167, 
152  Pac.  1004,  Ann.  Cas.  1917D,  792; 
State  ex  rel.  McBride  v.  Superior  Ct. 
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103  Wash.  409, 174  Pac.  973;  Valen- 
tine V.  Englewood,  76  N.  J.  L.  509, 19 
L.R.A.(N.S.)  262,  71  Atl.  344,  16 
Ann.  Cas.  731,  and  cases  cited;  11 
R.  C.  L.  812. 

While  the  courts  are  not  alto- 
gether in  agreement  as  to  where  the 
line  should  be  drawn,  showing  when 
a  municipality  is  and  when  it  is  not 
in  the  performance  of  a  purely  gov- 
ernmental duty,  our  attention  has 
not  been  called  to  a  single  adjudi- 
cated case  where  the  facts  were  sim- 
ilar to  those  involved  here,  which  did 
not  hold  as  we  here  decide.  We  have 
no  doubt  the  court  was  right  in 
dismissing  the  case. 

The  judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Fullerton, 
Mount,  and  Tolinan,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

liability  of  municipality  for  arrest  and  detention  of  person  upon  false  pre- 
tense that  he  or  she  is  afilicted  with  a  contagious  disease. 


While  no  case  on  all  fours  with  the 
reported  case  (Franklin  v.  Seattle, 
ante,  247)  has  been  found,  the  deci- 
sion holding  that  the  municipality 
wras  not  liable  falls  within  the  general 
rule  as  stated  in  12  R.  C.  L.  1291,  that 
so  far  as  a  municipality  undertakes 
the  duty  of  making  and  enforcing 
quarantine  regulations  and  other  laws 
for  the  promotion  of  the  public  health, 
it  is  in  the  performance  of  a  govern- 
mental function,  and  its  officers  are 
not  agents  for  whose  action  or  inac- 
tion it  is  answerable.  It  is  equally 
well  settled  that  the  police  depart- 
ment pertains  to  the*  governmental, 
rather  than  the  private,  functions  of 
the  municipality.  19  R.  C.  L.  1119.  The 
immunity  of  the  municipality,  there- 
fore, rises  above  any  question  as  to 
the  legality  or  illegality  of  the  arrest 
or  detention  complained  of. 

In  Bates  v.  Houston  (1896)  14  Tex. 
Civ.  App.  287,  37  S.  W.  383,  it  was  held 
that  a  city  which  was  authorized  to 
provide  by  ordinance  for  the  quaran- 
tine of  persons  infected  with  pestilen- 
tial diseases  was  not  liable  for  the 
negligent  or  wilful  act  of  its  health 


officer  in  wrongfully  quarantining  for 
smallpox  one  whp  was  not  afflicted 
therewith.  The  decision  was  based  on 
the  doctrine  that  a  city  is  not  liable 
for  the  negligent  or  wilful  act  of  its 
officers  in  the  discharge  of  duties  im- 
posed for  the  public  health,  and  it  was 
held  that  the  enforcement  of  such 
ordinance  came  within  that  category. 
So  a  municipal  corporation  is  not 
liable  for  damages  resulting  from 
the  acts  of  its  officers,  under  statutory 
authority,  in  arresting  one  who  has 
passed  the  night  in  a  house  contain- 
ing a  smallpox  patient,  and  compelling 
him  to  remain  in  the  house  during  the 
period  of  quarantine,  although  he  has 
not  been  directly  exposed  to  the  dis- 
ease, and  does  not  take  it.  Levin  v. 
Burlington  (1901)  129  N.  C.  184,  55 
L.R.A.  396,  39  S.  E.  822.  The  court  in 
this  case  stated  that  if  malice  or  im- 
proper conduct  on  the  part  of  the  of- 
ficers could  be  shown,  there  would 
be  a  right  of  action,  but  that  the  right 
of  action  would  be  against  the  party 
or  parties  maliciously  instituting  the 
proceeding  or  the  officers  for  improp- 
er conduct  in  making  the  arrest  and 
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detention,  and  not  against  the  munic- 
ipality. 

And  in  Pritchard  v.  Morganton 
(1900)  126  N.  C  908,  78  Am.  St.  Rep. 
679,  36  S.  E.  353,  the  plaintiff  brought 
action  against  the  board  of  commis- 
sioners of  the  town  of  Morganton,  the 
board  of  commissioners  of  Burke 
county,  and  two  individuals  as  their 
agents,  to  recover  damages  for  arrest- 
ing her  and  removing  her  to  the  pest- 
house  on  the  pretense  that  she  had 
smallpox,  when  in  fact  she  neither 
had  it  nor  had  been  exposed  to  it,  and 
for  burning  her  house  and  certain  per- 
sonal property,  and  destroying  crops 
growing  on  the  lot.  Demurrers  to  the 
complaint  were  sustained  on  the  ap- 
peal so  far  as  relates  to  the  destruc- 
tion of  the  house,  on  the  ground  that 
in  North  Carolina  the  rule  is  settled 
that  boards  of  county  commissioners 
can  be  sued  only  in  such  cases  and 
for  such  causes  as  may  be  allowed  by 
statute,  and  that  no  statute  covered 
the  case;  that  the  town  is  not  liable, 
because  the  act  complained  of  was  for 
the  interest  of  the  state  at  large,  and 
also  because  the  board  unreasonably 
exceeded  the  powers  conferred  on  it 
by  charter  or  statute;  and  apparently, 
as  regards  the  individual  defendants, 
that  no  unlawful  or  wrongful  act  was 
alleged  against  them  as  individuals, 
but  solely  as  agents  of  other  defend- 
ants. The  demurrer  as  to  the  other 
causes  of  action  was  overruled  with- 
out stating  the  ground  therefor  or  in- 
dicating the  extent  of  the  possible  li- 
abilities of  the  various  defendants. 

A  municipal  corporation  is  not  li- 
able for  the  acts  of  a  board  of  health 
created  by  public  statutes  for  the  pub- 
lic benefit,  even  though  its  members 
are  appointed  by  municipal  authority, 
for  establishing  a  quarantine  against 


scarlet  fever,  even  though  the  disease 
did  not  actually  exist.  Valentine  v. 
Englewood  (1908)  76  N.  J.  L.  509,  19 
L.R.A.(N.S.)  262,  71  Atl.  344,  16  Ann. 
Cas.  731. 

A  county  is  not  liable  for  the  neg- 
ligence of  its  health  ofScers  in  quar- 
antining a  person  erroneously  sup- 
posed to  have  a  contagious  disease. 
Beeks  v.  Dickinson  County  (1906)  131 
Iowa,  244,  6  L.R.A.(N.S.)  831,  108  N. 
W.  311,  9  Ann.  Cas.  812. 

However,  Tormey  v.  New  York 
(1878)  12  Hun  (N.  Y.)  542,  while  rec- 
ognizing the  general  rule  t&at  a  city 
is  not  liable  for  the  negligence  or  mal- 
feasance of  its  board  of  health,  which 
exercises  its  authority  wholly  under 
the  laws,  and  not  under  the  control,  of 
the  municipal  government,  holds  that 
the  city  would  be  liable  for  the  wrong- 
ful removal  from  her  home  of  one 
falsely  claimed  to  have  smallpox,  and 
her  wrongful  detention  and  grossly 
improper  treatment  after  it  was  deter- 
mined that  her  disease  was  not  small- 
pox, provided  the  city  derived  a  per- 
sonal benefit  from  the  existence  of 
such  board  and  provided  the  em- 
ployees of  the  city  participated  in  the 
wrongful  act. 

And  in  Sumner  v.  Philadelphia 
(1873)  9  Phila.  408,  Fed.  Cas.  No.  13,- 
611,  a  city  was  held  liable  for  the  arbi- 
trary action  of  its  board  of  health  in 
detaining  plaintiff's  vessel  after  she 
had  been  put  in  a  condition  of  cleanli- 
ness and  freedom  from  malignant  dis- 
ease, which  entitled  the  owners  to  take 
her  to  sea.  In  this  case  the  sole  ques- 
tion discussed  is  as  to  whether  or  not 
the  action  of  the  board  was  justifiable. 
The  responsibility  of  the  city  for  the 
acts'of  the  board  seems  to  be  assumed 
without  discussion.  J.  H.  B. 
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Trespass  —  effect  of  verbal  abuse  by  licensee. 

1.  A  licensee  entering  property  to  remove  chattels  mistakenly  delivered 
there  does  not  become  a  trespasser  ab  initio  by  verbal  abuse  of  the  owner 
upon  a  disagreement  over  compensation  demanded  by  the  owner  for  the 
trouble. 

[See  note  on  this  question  beginning  on  page  254.] 


Pleading  —  authority  of  agent. 

2.  Authorization  by  the  corporation 
of  the  act  of  its  servant  is  charged  by 
a  complaint  which  states  that  the  cor- 
poration, by  and  through  its  servant, 
who  was  thereunto  duly  and  expressly 
authorized  in  the  premises,  performed 
a  certain  act. 

Appeal  —  refusal  of  affirmative  charge 
—  error. 

3.  It  is  error  to  refuse  a  general 
charge  for  defendant  on  a  count  in  the 
declaration  which  is  not  supported  by 
evidence,  if  the  count  is  materially 
different  from  others  in  the  complaint. 

Carriers  —  mistaken  delivery  —  com- 
pensation for  trouble. 

4.  One  to  whom  a  shipment  of 
freight  has  been  delivered  by  a  car- 
rier through  mistake  has  no  right  to 
demand  compensation  for  trouble  in 
permitting  it  to  be  taken  away  again. 

Trespass  —  absence  of  license. 

5.  A  licensee  does  not  become  a 
trespasser  ab  initio  by  abusing  the  li- 
cense 

[See  26  R.  C.  L.  943-945.] 


Master  and   servant  —  liability  for 
trespass  by  agent. 

6.  A  carrier  which  sends  an  agent 
to  reclaim  a  shipment  mistakenly  de- 
livered to  the  wrong  party  is  not  lia- 
ble for  Yiia  act  in  verbally  abusing  the 
property  owner  after  gaining  entrance 
to  the  property  under  his  license, 
where  the  act  did  not  affect  any  right 
of  the  property  owner  with  respect  to 
the  chattels  sought. 

Pleading  —  justification  of  trespass. 

7.  Justification  under  an  act  of  tres- 
pass must  be  specially  pleaded. 

[See  26  R.  C.  L.  967.] 

Trespass  —  language  as. 

8.  Language,  however  offensive, 
cannot  alone  constitute  a  trespass. 

[See  26  R.  C.  L.  935.] 

Damages  —  trespass  —  what  consid- 
ered. 

9.  Upon  the  question  of  damages  to 
be  awarded  a  property  owner  for  tres- 
pass by  the  agent  of  a  carrier  seeking 
to  reclaim  a  shipment  mistakenly  de- 
livered on  the  property,  evidence  is 
not  admissible  as  to  the  physical  con- 
dition of  a  brother  of  plaintiff. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Morgan 
County  (Kyle,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  malicious  trespass  on  plaintiff's  premises.    Reversed. 


Count  2  mentioned  in  the  opinion, 
18  as  follows : 

Plaintiff  claims  of  the  defendant 
the  like  sum  of  $5,000  as  damages, 
for  that  on,  to  wit,  the  30th  day  of 
July,  1917,  the  defendant,  by  and 
through  its  agent,  E.  S.  Hinds,  who 
was  thereunto  duly  and  expressly 
authorized    in    the    premises,    ma- 


liciously trespassed  upon  that  cer- 
tain house  on  Cain  street,  in  De- 
catur, Alabama,  and  known  as  the 
Vought  house,  of  which  plaintiff  was 
in  possession.  And  plaintiff  avers 
that  on  said  occasion,  and  as  a  part 
of  said  trespass,  the  said  Hinds  ac- 
cused the  plaintiff  of  larceny,  and 
threatened  to  have  her  put  in  jail, 
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and  was  loud  and  boisterous  in  his 
discourse,  from  all  of  which  plain- 
tiff was  humiliated,  mortified, 
frightened,  and  unnerved,  and  suf- 
fered great  mental  pain  and  anguish, 
to  her  damage  as  aforesaid. 

Further  facts  appear  in  the  opin- 
ion. 

Messrs.  Eyster  &  Eyster  for  appel- 
lant. 

Messrs.  Callahan  &  Harris  for  ap- 
pellee. 

McClellan,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellee  sued  the  appellant 
for  damages  consequent  upon  an  al- 
leged trespass  committed  by  appel- 
lant's agent,  Elmer  Hinds.    The  al- 

pieadins^  legations     of     the 

authority  of  socond  count  (the 
"**"*•  substance  of  which 

will  be  reproduced  in  the  report  of 
the  appeal)  cast  it  in  the  category 
of  counts  held,  in  City  Delivery  Co. 
V.  Henry,  139  Ala.  161,  166,  167,  34 
So.  389,  followed  in  Ex  parte  Louis- 
ville &  N.  R.  Co.  203  Ala.  328,  83 
So.  52,  among  others,  to  charge  an 
act  directly  authorized  by  the  cor- 
poration. There  was  no  evidence 
supporting  this  effect  of  the  allega- 
tions of  the  count.  The  doctrine  of 
error  without  injury,  illustrated  in 
Gates  v.  Bullock,  136  Ala.  537,  96 
Am.  St.  Rep.  38,  33  So.  835,  is  not 
applicable  where  the  charge  in  one 
count  is  materially  different  from 
that  made  in  another  count.    Hence 

it  was  error  to 
rifa«ai  of  refuse   the   general 

afflrmatiTe  affirmative    charge, 

requested  by  de- 
fendant (appellant),  concluding 
against  the  plaintiff's  right  to  re- 
cover under  the  second  count.  Mc- 
Neil V.  Munson  S.  S.  Lines,  184  Ala. 
420,  63  So.  992. 

By  mistake  a  consignment  of 
freight  was  delivered  to  appellee; 
and,  the  error  being  discovered,  an 
agent  of  the  appellant,  common  car- 
rier, went  to  the  dwelling  of  appel- 
lee, and,  by  and  with  her  consent, 
entered  her  premises  for  the  pur- 
pose of  removing  the  chattels,  tak- 
ing with  him  other  servants  to 
handle  the  goods.    The  appellee  had 


paid  75  cents  drayage  in  moving  the 
goods  from  the  depot  to  her  dwell- 
ing. The  payment  of  this  sum  she 
demandeid  of  Hinds,  as  well  as  "$1 
for  her  trouble"  in  the  premises. 
Hinds  wanted  to  "check  up"  the 
goods,  and  appellee,  agreeing  to  that, 
also  asserted  all  along  her  entire 
willingness  to  the  removal  of  the 
goods  if  these  charges  were  paid. 
Hinds  expressed  his  willingness  to 
pay  the  drayage  charge,  but  pro- 
tested against  the  payment  of  the 
other  chai'ge  of  $1,  which,  on  the 
trial,  the  court  cor- 
rectly instructed  the  STutluTT 
jury  the  appellee  delivery- 
had  no  right  to  de-  ?^,"?;o"£i*i?" 
mand.  After  a  part 
of  the  goods  had  been  removed,  aiv 
pellee  stopped  the  removal,  placing 
herself  in  the  doorway.  Hinds  later 
paid  her  both  the  charges,  but  she 
testified  that  at  or  during  the  sus- 
pension of  the  act  of  removing  the 
goods  he  made  offensive  remarks  to 
her  with  respect  to  the  $1  charge, 
and  said  that  he  would  or  ought  to 
have  her  arrested,  and  went  from 
her  house  to  or  towards  the  county 
jail  in  the  neighborhood.  That  ap- 
pellee had  a  right  to  the  goods  them- 
selves is  not  claimed.  There  is  no 
evidence  that  any  tortious  wrong 
was  committed  by  Hinds  or  his 
laborers  in  connection  with  the  entry ' 
of  the  premises,  or  while  thereon,  or 
in  the  removal  of  the  goods,  other 
than  may  have  attended  or  resulted 
from  the  language  indicated. 

As  stated,  the  first  count  is  in  tres- 
pass. The  appellee's  consent  to  the 
entry  and  to  the  removal  of  the 
goods,  to  which  she  made  no  claim, 
upon  the  sole  condition  that  the  two 
charges,  aggregating  $1.75,  be  paid 
to  her,  precluded  Hinds  from  being 
a  trespasser,  unless  his  acts  or  con- 
duct, under  the  license  given  by  ap- 
pellee, changed  his  relation  to  a  tres- 
passer. 

Following  the  true  interpretation 
of  the  pertinent  phase  of  the  pro- 
nouncement made  in  the  Six  Car- 
penters' Case,  8  Coke,  146a,  77  Eng. 
Reprint,  695,  this  court  held,  in 
Snedecor  v.  Pope,  143  Ala.  275,  39 


absence  of 
license. 
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So.  318,  that  where  the  entry  is 
under  authority  or  license,  other 
than  as  a  result  of  a  right  of  entry 
given  by  law  (see  Freeman's  note  in 
14  Am.  Dec.  366-^69),  he  who  en- 
ters and  abuses,  not  by  mere  non- 
feasance merely,  the  license,  is  only 
a  trespasser  "from  the  time  when, 
he  goes   beyond   the   purpose   for 

which  he  was  per- 
mitted to  enter," 
and  is  not,  does  not 
become,  through 
this  abuse,  a  trespasser  ab  initio. 
This  doctrine  is  generally  supported 
by  the  weight  of  authority.  2  Jag- 
gard.  Torts,  pp.  679  et  seq. ;  Jewell 
V.  Mahood,  44  N.  H.  474,  84  Am. 
Dec.  90;  2  Cooley,  Torts,  pp.  652, 
653;  26  R.  C.  L.  8  19,  p.  944;  Adams 
V.  Rivers,  11  Barb.  390. 

Even  in  the  case  of  entries  au- 
thorized alone  by  law,  the  change  of 
the  status  of  the  enterer  to  a  tres- 
passer ab  initio  is  not  effected  unless 
the  act  or  conduct,  abusive  of  the 
authority  of  entry  given  by  law,  in- 
voked as  changing  his  status  to  a 
wrongdoer  from  the  beginning,  be 
positive  in  character,  and  an  act  that 
would  have  amounted  to  a  trespass 
if  the  entry  had  not  been  authorized 
by  law.  Adams  v-  Rivers,  supra. 
No  reason  appears  upon  which  to 
found  a  conclusion  that  a  less  posi- 
tive act,  or  affirmative  conduct 
amounting  otherwise  to  a  trespass, 
would  suffice  to  constitute  one  a  tres- 
passer, vrithin  the  doctrine  stated  in 
Snedecor  v.  Pope,  supra,  who  has 
entered  by  a  personal  license.  In 
consonance  with  this  doctrine  it  was 
said  in  Adams  v.  Rivers,  supra: 
"No  case  has  been  cited  showing 

-rtlect  of  Terbal    ^^^^  ^  ^^^  WiU  f  Or- 

uceMec^  f eit  a  license  grant- 

ed by  law,  by  the 
ose  of  vituperative  language;  and 
none  such  has  fallen  under  my  no- 
tice. In  all  the  cases,  except  Adams 
V.  Adams,  13  Pick.  384,  and  Bond  v. 
Wilder,  16  Vt.  393,  some  positive 
act,  such  as  if  done  without  author- 
ity would  be  a  trespass,  has  been 
held  essential  to  make  the  party  a 
trespasser  ab  initio.  These  cases 
may  have  been  decided  upon  local 
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statutes.  •  .  «  But  no  act  will 
amount  to  a  trespass  unless  the  same 
act  would  be  a  trespass  if  committed 
on  any  other  land  of  the  plaintiff. 
Language,  however  licentious  and 
abusive,  is  not  a  trespass,  within  the 
appropriate  meaning  of  that  term. 
Nor  can  a  party  be  made  a  tres- 
passer upon  the  freehold  of  the  ad- 
joining owners  of  the  soil,  by  the 
uttering  of  abusive  language  as  he 
passes  along  the  road.  A  person 
who  disturbs  the  public  peace  as  he 
passes  along  the  road,  by  singing 
obscene  songs  and  using  boisterous 
and  obscene  language,  may  be  liable 
to  be  punished,  at  the  suit  of  the 
public,  for  a  breach  of  the  peace,  but 
he  is  not  liable  in  trespass  at  the 
suit  of  the  adjoining  ovmers.  These 
acts,  however  censurable,  are  not 
acts  of  trespass." 

Since  the  only  wrong  attributed 
by  appellee  to  Hinds  was  the  use  or 
application  of  offensive  words,  de- 
noting no  trespassing  act  that  vio- 
lated or  affected  any  right  of  ap- 
pellee with  respect 

to  these  goods  which  US^Vant-"* 
she   never   at    any  liability  for 
time  claimed,  the  de-  Srffe"^?^*  ^"^ 
f  endant  was  not  lia- 
ble for  the  consequences  of  a  tres^ 
pass  by  Hinds  or  his  aids  on  the  oc- 
casion in   question.   However,   the 
only  plea  was  in  the  general  issue ; 
and  this  court  appears  to  have  beeii 
long  since  committed  to  the  view 
that,  notwithstanding  the  broad  pro- 
visions of  Code,  §  5331,  justification 

in  any  action  of  p,eadi«g- 
trespass  must  be  juHttncation  ot 
specially  pleaded.  *'*-«•«"• 
Finch  V.  Alston,  2  Stew.  &  P.  83,  23 
Am.  Dec.  299 ;  Barrett  v.  Mobile,  129 
Ala.  179,  87  Am.  St.  Rep.  54,  30  So. 
36.  See  26  R.  C.  L.  pp.  966,  967. 
The  pronouncements  here  on  this 
subject  have  been  made  in  cases  of 
trespass  de  bonis  and  quare  clausum 
f regit;  but  the  court  in  the  Barrett 
Case,  supra,  declared  the  rule  as  ap- 
plying to  trespass  in  every  species. 
Hence  the  appellant  can,  on  this  ap- 
peal, take  nothing  from  the  doctrine 
we  thought  it  well  to  state  in  view  of 
a  possible  retrial. 


254 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.LR. 


If  count  2  should  be  construed  as 
not  charging  the  defendant  itself 
with  a  directly  authorized  trespass, 
there  was  no  evidence  supporting 
the  allegation  of  the  second  count 
that  the  trespass  was  malicious, 
since  language,  however  offensive, 
cannot  alone  constitute  a  trespass. 

Adams  v.  Rivers, 
u^ni^l't^mm.        supra.     Hence  the 

court  erred  in  refus- 
ing to  instruct  the  jury,  as  requested 
in  a  special  charge,  that  Hinds  did 
not  ''maliciously  trespass  upon  the 
premises  of  which  plaintiff  was  in 
possession." 

The  plaintiff  was  permitted  to 
show  the  physical  condition  of  her 
brother.  While  some  argument  is 
made  by  appellee  to  justify  this  ac- 


tion of  the  trial  court,  no  authority 
is  cited  in  brief  as  supporting  the 
admissibility  of  this  evidence.  It 
was  error  in  the  trial  court  to  allow 
it.     This  matter  or  condition  was 

without  bearing  up-  o^^^^^eii- 
on  the  issues  in  the  treiipa«n-wiiai 
case    or    upon    the  «-«'**'^*- 
measure  or  amount  of  the  damages, 
if  plaintiff  was  found  entitled  to  re- 
cover.   Thsre  were  evidence  awd  in- 
ferences from  evidence  tending  to 
show  Hinds's  agency  for  the  defend- 
ant in  going  for  and  removing  the 
goods. 

The  judgment  is  reversed  and  the 
cause  is  remanded. 

Anderson,  Ch.  J.,  and  Somerville 
and  Thomas,  JJ.,  concur. 


ANNOTATION. 


Effect  <rf  verbal  ebvse  to  change  one's  status  from  licensee  or  invilee  to  tret* 


In  the  Six  Carpenters'  Case  (1610) 
6  Coke,  146a,  77  Eng.  Reprint,  695,  ''it 
was  resolved  when  an  entry,  author- 
ity, or  license  is  given  to  anyone  by 
the  law,  and  he  doth  abuse  it,  he  shall 
be  a  trespasser  ab  initio ;  but  where  an 
entry,  authority,  or  license  is  given  by 
the  party,  and  he  abuses  it,  there  he 
must  be  punished  for  his  abuse,  but 
shall  not  be  a  trespasser  ab  initio," 
pointing  out  that  in  the  first  case  the 
law  adjudges  by  the  subsequent  act 
the  original  intent  of  the  entry,  and 
stating  further,  "and  because  the  act 
which  demonstrates  it  is  a  trespass,  he 
shall  be  a  trespasser  ab  initio." 

It  may  be  observed  in  general,  as  is 
pointed  out  in  the  reported  case 
(L4OUISVILLE  &  N.  R.  Co.  V.  Bartee, 
ante,  251),  that  mere  language  is  not 
a  trespass. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Louisville  &  N.  R.  Co. 
V.  Bartee)  that  one  entering  plaintiff's 
house  under  a  license  does  not  become 
a  trespasser  by  the  use  of  offensive 
language  concerning  the  plaintiff's 
charge  for  trouble  in  respect  to  goods 
of  the  defendant. 

Where  a  person  entered  the  plain- 


tiff's dental  office  to  see  him  on  a  mat- 
ter of  a  lawsuit  between  them,  he  was 
a  licensee  and  invitee,  and  did  not  be- 
come a  trespasser  ab  initio  by  using 
profane  language,  opprobrious  ep- 
ithets, and  charges  of  perjury,  and  de- 
clining to  leave  the  apartment  when 
ordered  to  do  so,  and  no  recovery 
could  be  had  against  him  in  trespass 
quare  clausum.  Nichols  v.  Sonia 
(1915)  113  Me.  529,  95  AtL  209. 

But  it  was  held  in  Mitchell  v.  Mitch- 
ell (1893)  54  Minn.  301,  55  N.  W.  1134.  * 
that  administrators  of  a  decedent,  en- 
tering peaceably  the  homestead  where 
the  widow  was,  who  were  requested  to 
depart,  became  trespassers  by  persist- 
ency in  remaining  a  long  time,  late  at 
night;  and  any  abusive  conduct  to- 
wards the  widow,  though  not  consti- 
tuting assault  and  battery,  might  be 
considered  in  aggravation  of  damages. 

And  it  was  held  in  May  v.  Western 
U.  Teleg.  Co.  (1911)  157  N.  C.  416,  37 
L.R.A.(N.S.)  912,  72  S.  E.  1059,  an  ac- 
tion to  recover  damages  for  a  trespass 
on  land,  that  one  having  the  right  to 
enter  upon  land  occupied  by  the  plain- 
tiffs to  remove  telegraph  poles  is  li- 
able in  trespass  for  injury  to  the  fe- 
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male  plaintiff,  frightened  because  of 
the  loud,  profane,  boisterous,  and  lewd 
Iaiii:aage  employed  by  his  servants 
upon  the  premises  and  towards  her 
while  in  the  execution  of  the  work, 
and  their  entry  of  the  dwelling  with- 
out right. 

In  Adams  v.  Rivers  (1851)  11  Barb* 
(N.  Y.)  390,  the  court  followed  the  re- 
marks quoted  in  the  reported  case 
(Louisville  &  N.  -R.  Co.  v.  Babtp:, 
ante,  251),  by  saying  further:  "The 
foregoing  remarks  show  that  if  the 
action  was  sought  to  be  maintained  on 
the  ground  that  the  defendant  became, 
while  on  the  road,  a  trespasser  from 
the  beginning,  by  reason  of  his  abu« 


sive  language  to  the  plaintiff,  the  ac- 
tion cannot  be  maintained."  (But  it 
was  there  held  that  the  defendant,  by 
stopping  on  the  sidewalk  by  the  plain- 
tiff's dwelling  and  using  towards  him 
abusive  language,  was  a  trespasser.) 

So,  it  may  be  noted  that  it  was  held 
to  be  forcible  trespass  where  defend- 
ants, armed  with  a  rock,  a  stick,  a 
cowhide,  and  a  pistol,  came  along  a 
road  used  by  the  public  a^d  stopped 
in  front  of  the  prosecutor's  house  and 
used  abusive  and  threatening  lan- 
guage to  him.  State  v.  Buckner 
(1868)  61  N.  C.  (Phill.  L.)  558,  98  Am. 
Dec.  83.  B.  B.  B. 


ANNIE  M.  FISHER,  Respt., 

V. 

BONNEVILLE  HOTEL  COMPANY,  Appt. 

Utah  Supreme  Courts  March  17,  1920. 

,     (—  Utah,  — ,  188  Pac  866.) 

binkeei^  —  liability  for  loss  of  property. 

1.  An  hotel  keeper  is  liable  as  insurer  for  property  committed  to  his 
care  by  a  guest,  but  is  bound  to  use  only  ordinary  care  with  respect  to 
property  of  one  renting  a  room  by  the  month. 

[See  note  on  this  question  beginning  on  page  261.] 


Appeal  —  time  for  attaching  orders  to 
bill  of  exceptions. 

2.  The  attaching  to  a  bill  of  excep- 
tions of  orders  puri>orting  to  extend 
the  time  for  preparing  and  filing  it, 
after  it  has  been  prepared  and  served 
and  presented  to  the  court  for  settle- 
ment, is  an  irregularity. 

->  extending  time  for  filing  bill  of  ex- 
ceptions —  necessity. 

3.  Orders  extending  time  for  settle- 
ment of  bill  of  exceptions  are  not  nec- 
essary if  the  appeal  is  taken  and  bill 
of  exceptions  settled  within  the  time 
allowed  by  law. 

—  what  may  be^ctoidered  on  appeal. 

1  A  document  purporting  to  be  a 
notice  of  entry  of  judgment  which 
does  not  appear  in  the  bill  of  excep- 
tions, but  appears  in  the  transcript 
as  presented  by  the  clerk  of  the  trial 


court,  cannot  be  considered  by  the  ap- 
pellate court. 

Innkeeper  —  loss  of  boarder's  baggage 
—  liability. 

5.  An  hotel  keeper  may  be  held  lia- 
ble for  loss  of  baggage  of  a  boarder 
which  was  delivered  to  a  porter  for 
transportation  from  the  boarder's 
room  to  the  office,  where  it  could  not 
be  found  subsequently,  and  the  hotel 
keeper  charged  the  porter  with  care- 
lessness in  respect  to  it. 

[See  14  R.  C.  L.  514-517.] 

—  what  constitutes  relation  of  guest. 

6.  Failure  of  a  woman  to  register 
at  an  hotel  does  not  prevent  her  being 
a  guest,  if  her  husband  engages  rooms 
for  her  and  himself  for  an  indefinite 
period. 

[See  14  R.  C.  L.  518.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lrice  County  (Evans,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  loss  of  her  baggage  for  which  defendant  was  alleged 
to  be  r6q>on8ible.    Affirmed. 

The  faicts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Gustin,  Gillette,  &  Brayton, 

for  appellant: 

Before  plaintiff  is  entitled  to  re- 
cover she  must  prove  that  she  was  a 
guest  or  traveler,  because  only  under 
these  circumstances  would  \he  hotel 
company  become  an  insurer  of  the  bag- 
gage. 

Hill  V.  Memphis  Hotel  Co.  124  Tenn. 
376,  34  L.R.A.(N.S.)  420,  136  S.  W. 
997. 

If  plaintiff  was  simply  a  boarder, 
then  the  hotel  company  was  not  an 
insurer  of  the  baggage,  but  is  only 
liable  for  carelessness  or  negligence 
in  caring  for  same. 

Vance  v.  Throckmorton,  6  Bush,  41, 
96  Am.  Dec.  327;  Johnson  v.  Reynolds, 
3  Kan.  257;  Meacham  v.  Galloway,  102 
Tenn.  415,  46  L.R.A.  319,  73  Am.  St. 
Rep.  886,  52  S.  W.  859 ;  Haff  v.  Adams, 
6  Ariz.  395,  59  Pac.  Ill,  7  Am.  Neg. 
Rep.  1;  22  Cyc.  117. 

Mr.  H.  L,  MuUiner,  for  respondent: 

There  was  no  arrangement  by  which 
plaintiff  became  a  boarder  merely,  so 
as  to  deprive  her  of  the  protection  due 
a  guest. 

Schouler,  Bailm.  §  231 ;  Pinkerton  v. 
Woodward,  33  Cal.  557,  91  Am.  Dec. 
657;  Beale,  Innkeepers,  §  111;  Jalie  v. 
Cardinal,  35  Wis.  118;  Ross  v.  Mellin, 
36  Minn.  421,  32  N.  W.  172;  Hill  v. 
Memphis  Hotel  Co.  124  Tenn.  376,  34 
L.R.A.(N.S.)  420,  136  S.  W.  997;  Watt 
v.  Kilbury,  53  Wash.  446,  102  Pac.  403; 
Pettit  V.  Thomas,  103  Ark.  593,  42 
L.R.A.(N.S.)  122,  148  S.  W.  501,  Ann. 
Cas.  1914B,  726;  Moon  v.  Yarian,  147 
111.  App.  383. 

If  the  strict  hotel  or  inn  keeper's 
liability  were  waived  or  modified,  the 
hotel  would  still  be  liable,  since  it  had 
the  possession  of  the  grip  and  does  not 
present  any  facts  to  excuse  the  loss  of 
it. 

Rockhill  v.  Congress  Hotel  Co.  237 
111.  98,  22  L.R.A.(N.S.)  576,  86  N.  E. 
740,  21  Am.  Neg.  Rep.  90;  Chatillon 
v.  Co-operative  Apartment  Co.  90  Misc. 
198,  152  N.  Y.  Supp.  593;  Clark  v.  Ball, 
34  Colo.  223,  2  L.R.A.  (N.S.)  100,  114 
Am.  St.  Rep.  154,  82  Pac.  529,  19  Am. 
Neg.  Kep.  91. 

Under  the  common  law  the  innkeep- 
er i^  an  insurer. 

Beale,  Innkeepers,  129;  Shultz  v. 
Wall,  134  Pa.  262,  8  L.R.A.  97,  19  Am. 
St.  Rep.  686,  19  Atl.  742;  Lucia  v. 
Omel,  46  App.  Div.  200,  61  N.  Y.  Supp. 
659;  Keith  v.  Atkinson,  48  Colo.  480, 
139  Am.  St.  Rep.  284,  111  Pac.  55;  Kap- 


lan V.  Titus,  140  App.  Div.  416,  125  N. 
Y.  Supp.  397. 

Thurman,  J.,  delivered  the  opinioD  ^ 
of  the  court : 

Plaintiff  alleges  in  her  complaint 
the  corporate  existence  of  defend- 
ant, and  that  it  was  the  keeper  of  an 
nn  or  hotel  in  Salt  Lake  City,  known 
as  the  "Newhouse  Hotel;"  that  on 
the  20th  day  of  January,  1917,  after 
plaintiff  had  been  received  by  de- 
fendant as  a  guest  in  said  hotel, 
plaintiff  delivered  to  and  left  in  the 
custody  of  said  defendant  her  basr- 
gage,  consisting  of  a  leather  grip 
containing  wearing  apparel,  toilet 
articles,  and  other  personal  prop- 
erty, all  of  the  reasonable  value  of 
$204.75;  that  after  defendant  had 
taken  possession  of  said  baggage 
and  property,  and  assumed  the  rela- 
tion of  hotel  keeper  thereto,  said  de- 
fendant negligently  failed  to  care 
for  the  same,  so  that  it  became  whol- 
ly lost  to  the  plaintiff,  to  her  damage 
in  the  sum  heretofore  mentioned. 

Defendant,  answering,  admits 
that  at  the  time  mentioned  in  the 
complaint  it  was  a  corporation,  and 
keeper  of  the  inn  or  hotel  described 
in  the  complaint.  It  denies  both 
specifically  and  generally  all  the  re- 
maining allegations  thereof. 

The  cause  was  tried  to  the  court 
without  a  jury,  findings  were  ren- 
dered in  favor  of  the  plaintiff,  judg- 
ment was  entered  thereon,  from 
which  judgment  defendant  appeals, 
and  assigns  numerous  errors  in  the 
findings  of  the  court. 

Before  considering  the  alleged  er- 
rors of  the  court,  it  becomes  our  duty 
to  dispose  of  a  motion  made  by  re- 
spondent to  strike  the  bill  of  excep* 
tions.  The  motion  is  voluminous, 
and  calls  attention  to  numerous  ai>- 
parent  irregularities  in  the  docu- 
ment filed  as  a  bill  of  exceptions. 
Various  documents  purporting  to  be 
orders  extending  time  to  prepare 
and  serve  the  bill  are  challenged  by 
respondent,  and  their  authenticity 
disputed.  All  of  the  alleged  orders 
covered  by  the  motion  appear  to 
have  been  procured  and  attached  to 
the  bill  after  it  had  been  prepared 
and  served,  and  even  after  it  hfad 
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been  returned  to  appellant  and  pre-     when  the  case  is 
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f  bill  of 
exceptions. 


sented  to  the  court  for  settlement. 
_  This,  of  course,  is 

mttSrhin^^'Srdlrl  an  irregTularity,  and . 

it  is  difficult  to  un- 
derstand just  how  it 
could  have  occurred.  The  explana- 
tion made  by  appellant's  counsel, 
however,  tends  to  show  s^ood  faith 
on  their  part  in  attaching  the  docu- 
ments to  the  T)ill,  so  that  no  inten-* 
tional  wrong  may  be  imputed  to 
them  in  respect  to  the  matter  which 
constitutes  the  basis  of  the  motion 
to  strike. 

As  we  view  the  question,  the  docu- 
ments objected  to  are  wholly  imma- 
terial, and  need  not  have  been  at- 
tached to  the  bill  at  all.  The  record 
shows  that  judgment  was  entered 
and  filed  May  15, 1919.  Defendant's 
time  within  which  to  appeal  would 
not  expire  until  November  16th  of 
the  same  year,  and  if  no  notice  in 
writing  of  the  entry  of  judgment 
was  served  upon  the  defendant  at  all, 
it  would  have  the  whole  six  months, 
and  perhaps  longer  under  certain 
conditions,  in  which  to  prepare  and 
serve  its  bill  of  exceptions  and  pro- 
cure a  settlement  thereof.  See  Wil- 
son V.  Salt  Lake  City,  52  Utah,  506, 
174  Pac.  851.  Of  course  defendant 
was  required  to  file  and  serve  its 
notice  of  appeal  within  six  months 
from  the  entry  of  the  judgment, 
whether  notice  of  the  entry  was 
served  or  not;  there  being  in  this 
case  no  stay  of  judgment  by  motion 
for  a  new  trial  or  other  proceieding. 
The  record  shows  that  notice  of  ap- 
peal was  filed  and  served  on  the  11th 
day  of  November,  1919,  and  was 
therefore  in  time.  It  further  shows 
that  the  bill  of  exceptions  was  set- 
tled on  the  same  day  by  the  judge 
^^  who  tried  the  case, 

S^Mn^biii^f  which  was  also  in 

JJJeJ.H^"*"  tin^e  ^f  ^^  notice  in 

writing  of  the  entry 
of  judgment  was  served  upon  appel- 
lant. 

Utah  Comp.  Laws  1917,  §  6969, 
among  other  things,  provides  that  a 
bill  of  exceptions  may  be  prepared 
and  served  within  thirty  days  after 
notice  of  the   entry  of   judgment 

12  A.L.R.— 17. 


tried  without  a 
jury. 

The  controlling  question  in  this 
proceeding  is,  Was  there  notice  of 
the  entry  of  judgment  served  upon 
appellant  at  any  time?  If  sb,  it 
should  appear  in  the  bill  of  excep- 
tions. It  could  not  appear  in  the 
judgment  roll.  There  is  no  notice 
6f  entry  in  the  bill  of  exceptions.  A 
document  purporting  to  be  a  notice 
of  entry  of  judgment  served  upon 
appellant  appears  in  the  transcript 
sent  up  by  the  clerk  of  the  district 
court,  but  we  have  no  power  to  give 
it  eflfect  in  determining  the  question. 
It  is  pertinent  to  re-  „,,.,.„,  .„„^  ^^ 

mark     that     if     this    eonnltlered   on 

document,  which  on  ""'••''*■• 
its  face  indicates  that  it  was  served 
en  appellant  the  next  day  after  the 
judgment  was  entered,  had  been  in- 
corporated in  the  bill  of  exceptions, 
respondent's  motion  to  strike  would 
of  necessity  prevail,  because  the  pur- 
ported orders  to  extend  the  time  in 
which  to  prepare  and  serve  the  bill 
were  wholly  insufficient.  Our  con- 
clusion, therefore,  is  that  the  orders 
objected  to  were  immaterial,  and  ap- 
pellant's proposed  bill  of  exceptions 
was  served  in  time.  The  motion  to 
strike  the  bill  is  denied. 

The  principal  and  controlling 
question  presented  by  appellant  in 
its  assignment  of  errors  is  the  re- 
lationship existing  between  the 
plaintiff  and  defendant  at  the  time 
of  the  transaction  complained  of. 
Plaintiff  contends  she  was  a  guest 
of  the  hotel,  while  defendant  insists 
she  was  not.  This  involves  a  con- 
sideration of  all  the  evidence  bear- 
ing upon  that  question. 

There  is  substantial  evidence  in 
the  record  to  show  that  early  in  Jan- 
uary, 1917,  plaintiff's  husband,  a 
member  of  the  Utah  legislature  of 
that  year,  came  from  his  home  in 
Heber  City,  Wasatch  county,  Utah, 
and  went  to  defendant's  hotel, 
known  as  the  Newhouse  Hotel,  in 
Salt  Lake  City,  and  there  made  ar- 
rangements for  a  room  for  himself 
and  plaintiff;  that  the  price  ar- 
ranged for  was  so  much  per  month 
during  the  time  that  they  might  re- 
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main;  that  plaintiff  came  two  or 
three  days  after  her  husband  made 
the  arrangements,  and  from  thence 
on  they  occupied  the  room.  It  does 
not  appear  that  plaintiff  registered, 
or  that  her  name  appears  on  the  reg- 
ister of  the  hotel ;  but  she  was  there 
occupying  the  room  with  her  hus- 
band. One  or  two  of  their  children 
came  down  from  Heber  and  occupied 
the  room  with  their  parents  a  por- 
tion of  the  time  while  they  were 
there.  It  also  appears  that  on  or 
about  the  20th  of  January,  1917,  and 
during  their  occupancy  of  the  room, 
plaintiff  and  her  husband  made  a 
trip  of  one  day  to  Provo,  Utah ;  that 
as  plaintiff  was  leaving  her  room, 
carrying  her  grip  or  suitcase  in  her 
hand,  one  of  the  porters  of  the  hotel 
offered  his  services  in  carrying  the 
grip;  that  plaintiff  stated  she  could 
carry  the  grip  herself,  but  the  porter 
insisted  on  carrying  it,  and  took  the 
grip ;  that  the  porter  did  not  get  on 
the  elevator  with  the  plaintiff  in 
going  down  to  the  lobby ;  that  plain- 
tiff's husband  told  the  bell  boy  to 
tell  the  porter  when  he  came  to 
put  the  grip  with  the  other  grips, 
and  showed  the  bell  boy  where  they 
were ;  that  plaintiff  and  her  husband 
then  went  out  to  breakfast,  after 
which  plaintiff  waited  on  the  comer 
while  her  husband  and  another  gen- 
tleman went  for  the  grips;  that 
when  they  returned,  and  while  on 
the  street  car,  plaintiff  called  her 
husband's  attention  to  the  fact  that 
he  had  left  her  grip ;  that  they  went 
on  to  the  railroad  depot,  and  there 
her  husband  telephoned  to  the  hotel 
and  was  answered  by  one  of  the 
porters ;  that  he  informed  the  porter 
that  he  had  left  plaintiff's  grip,  and 
after  some  inquiry  or  investigation 
by  the  porter  he  informed  plaintiff's 
husband  that  the  grip  was  there,  and 
promised  to  take  care  of  it  until 
plaintiff  and  her  husband  returned 
from  Provo;  that  they  did  return 
that  evening,  but  upon  investigation 
were  unable  to  find  the  grip;  that 
considerable  investigation  was  made 
by  the  manager  of  the  hotel,  the  por- 
ters were  examined,  and  the  man- 
ager informed  the  porters  that  they 


had   been   careless,    and    promised 
plaintiff's  husband  that  the  matter  . 
would  be  fixed  up  if  the  grip  could 
^  not  be  found.     The  grip  contained 
'  ladies'  and  children's  wearing  ap- 
parel, toilet  articles,  etc.,  found  by 
the.  court  to  be  of  the   value  of 
$171.75.    There  is  more  or  less  con- 
flict ill  the  evidence,  but  it  would  be 
useless  to  review  the  same,  for,  as 
.  stated  in  the  beginning,  there  is  sub- 
stantial evidence  to  the  effect  above 
stated. 

It  is  contended  by  appellant  that 
plaintiff  was  not,  in  law,  a  guest  of 
the  hotel;  that,  if  she  occupied  any 
relation  at  all  to  the  hotel,  ft  was  as 
a  boarder,  and  not  as  a  guest.  As 
to  the  responsibility  of  a  hotel  keeper 
for  the  loss  of  property  of  one  pa- 
tronizing the  hotel,  much  depends 
upon  the  question  whether  the  patron 
is  a  boarder  or  a  guest.  If  a  guest, 
the  hotel  keeper  becomes  an  insurer 

of  the  property  com-  ,„«„eeper- 
mitted  to  his  care,  ii«biiity  for  io«« 
and  is  responsible  '''  "•'•i^*'*^- 
for  its  loss,  unless  the  loss  is  caused 
by  the  act  of  God,  the  public  enemy, 
or  the  negligence  of  the  owner  him- 
self. If  the  patron  is  a  boarder,  the 
hotel  keeper  is  not  responsible  ex- 
cept in  case  of  his  failure  to  use 
ordinary  care.  Lawrence  v.  How- 
ard, 1  Utah,  142,  and  cases  hereafter 
cited. 

In  the  case  at  bar  the  court  found 
that  the  property  was  lost  through 
the  negligence  and  carelessness  of 
the  defendant  company.  So  that, 
even  if  plaintiff  was  only  a  boarder 
in  the  sense  that  that  term  is  used 
in  the  law,  still  the  hotel  company 
owed  her  the  duty  of  using  ordinary 
care  in  respect  to  the  property  left 
in  its  charge.  The  evidence,  as  we 
have  shown,  discloses  the  fact  that 
plaintiff  handed  the  grip  to  one  of 
the  porters  of  the  hotel,  at  his  re- 
quest, and  upon  his  offer  of  assist- 
ance, when  she  was  leaving  her 
room.  That  is  the  _,^,,  ^^ 
last  she  ever  saw  beardwn  ba^- 
of  the  grip,  and  «•«— »*'»""'^- 
when  the  whole  story  was  laid  be- 
fore the  hotel  manager  he  charged 
the  porters,  in  the  presence  of  each 
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other,  with  being  careless  in  respect 
to  the  property.  Certainly  this 
court,  in  view  of  such  evidence,  can- 
not find  that  the  evidence  was  in- 
sufficient to  support  the  finding. 

Defendant  makes  the  positive  ad- 
mission in  its  assignment  No.  6  that 
tiie  evidence  shows  that  plaintiff 
was  a  boarder  of  the  defendant  com- 
pany. With  this  admission  there  is 
perhaps  no  real  necessity  for  pro- 
longing the  discussion,  for  we  have 
already  held  that  the  evidence  is  suf- 
ficient to  sustain  the  judgment,  even 
if  plaintiff  was  only  a  boarder.  But 
defendant  brings  forth  another  ar- 
row from  its  quiver,  and  in  its  as- 
signment No.  2  alleges  the  insuf- 
ficiency of  the  evidence  to  show 
there  was  ever  any  relation  of  inn- 
keeper or  hotel  keeper  between 
plaintiff  and  defendant.  Thus,  in 
assignment  No.  6,  appellant  insists 
that  under  the  evidence  plaintiff 
was  a  boarder,  and  not  a  guest,  and 
in  assignment  No.  2,  with  equal  as- 
surance, insists  that  plaintiff  was 
not  even  a  boarder.  In  view  of 
the  celerity  with  which  appellant 
changes  from  one  position  to  an- 
other, it  is  difficult  for  the  court  to 
treat  the  question  in  a  straightfor- 
ward logical  manner.  We  have  al- 
ready shown  that,  even  if  plaintiff 
was  only  a  boarder,  as  admitted  by 
appellant  in  its  assignment  No.  6, 
still  the  duty  devolved  upon  defend- 
ant to  exercise  ordinary  care  in  re- 
spect to  her  property  placed  in  its 
custody. 

But,  if  plaintiff  was  not  even  a 
boarder  of  defendant,  the  question 
is:  What  was  her  status  during  the 
time  she  was  in  the  hotel?  It  will 
be  remembered  plaintiff's  husband 
went  to  the  hotel  early  in  January, 
1917,  and  engaged  a  room  for  him- 
self and  plaintiff.  The  rate  was 
fixed  at  $20  per  month  during  their 
stay,  which  was  indefinite.  The  rate 
was  the  same  as  members  of  the 
legislature  were  paying  at  other  ho- 
tels. The  plaintiff's  name  was  not 
entered  upoji  the  hotel  register,  but 
the  evidence  shows  that  the  arrange- 
ment for  the  room  was  for  her,  as 
well  as  for  her  husband.    They  took 


188  Pac.  856.) 

their  meals  sometimes  at  the  hotel 
cafe,  and  sometimes  at  other  places. 
The  rate  for  the  rooms  did  not  in- 
clude meals.  The  hotel  was  run  on 
the  European  plan. 

"Anyone  away  from  home,  ireceiv- 
ing  accommodations  at  an  inn  as  a 
traveler,  is  a  guest,  and  entitled  to 
hold  the  innkeeper  responsible  as 
such." 

"While  a  guest  is  a  traveler,  it  is 
not  necessary  that  he  should  come 
from  another  state  or  county,  oi 
from  any  distant  place.  Any  person 
going  from  his  own  home,  whatever 
the  distance  may  be,  and  applying 
for  and  receiving  accommodations  at 
a  hotel,  is  a  traveler,  and  therefore  a 
guest."  i 

"If  a  person  goes  to  an  inn  as  a 
wayfarer  and  a  traveler,  and  the 
innkeeper  receives  him  as  such,  he 
becomes  the  innkeeper's  guest,  and 
the  relation  of  landlord  and  guest  is 
instantly  established  between  them. 
Neither  the  length  of  time  that  a 
man  remains  at  an  inn,  nor  any 
agreement  he  may  make  as  to  the 
price  of  board  per  day,  deprives  him 
of  his  character  as  a  traveler  and  a 
guest,  provided  he  retains  his  status 
of  traveler  in  other  respects."  i 

These  excerpts  are  taken  from  4 
Words  &  Phrases,  at  p.  3190.  We 
believe  they  correctly  reflect  the  law 
as  to  what  constitutes  a  guest  of  an 
inn  or  hotel.  Respondent  calls  our 
attention  to  other  cases  and  author- 
ities, generally  to  the  same  effect. 
Schouler,  Bailm.  §  231 ;  Pinkerton  v. 
Woodward,  33  Cal.  557,  91  Am.  Dec. 
657;  Beale,  Innkeepers,  §§  111,  113; 
Hill  V.  Memphis  Hotel  Co.  124  Tenn. 
376,  34  L.R.A.(N.S.)  420,  136  S.  W. 
997;  Watt  v.  Kilbury,  53  Wash.  446, 
102  Pac.  403 ;  Pettit  v.  Thomas,  103 
Ark.  593,  42  L.R.A.(N.S.)  122,  148 
S.  W.  501,  Ann.  Cas.  1914B,  726; 
Moon  V.  Yarian,  147  111.  App.  383. 
See  also  Wandell,  Inns  &  Boarding 
Houses,  at  p.  57. 

In  the  light  of  the  authorities  re- 
ferred to,  there  can  be  no  doubt  that 
plaintiff's  husband,  at  least,  was  a 
guest  of  defendant's  hotel.  But  it  is 
contended  by  appellant  that,  as 
plaintiff  did  not  register  or  have  any 
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conversation  with  any  of  the  em- 
ployees with  reference  to  becoming 
a  guest,  or  pay  any  extra  compensa- 
tion for  the  room,  therefore  the  re- 
lation of  innkeeper  and  guest  was 
not  established.  In  the  first  place, 
it  is  in  evidence  that  the  arrange- 
ment for  compensation  was  for  both 
plaintiff  and  her  husband.  Beale  on 
Innkeepers,  at  §  113,  states  the  rule 
as  follows;  "It  is  not  necessary 
even  that  the  guest  should  be  per- 
sonally obliged  to  pay.  If,  for  in- 
43tance,  a  man  goes  with  his  family 
to  an  inn,  each  member  of  the  family 
is  a  guest,  though  the  head  of  the 
family  alone  is  responsible  for  pay- 
ment of  the  innkeeper's  charges. 
And,  in  general,  everyone  who  is  re- 
ceived and  entertained  as  a  guest 
at  an  inn  is  a  guest,  though  his  bill 
is  paid  by  another." 

This,  also,  must  be  the  law.  Un- 
der the  circumstances  detailed  in  the 
evidence,  if  her  husband  was  a 
guest,  his  wife,  the  plaintiff  in  this 
-what  con-  action,   was  also  a 

■tltatea    relation   gUCSt.      To  hold  Oth- 

ot  gn^iut.  erwise  would  simply 

be  an  abortive  attempt  on  our  part 
to  convert  the  law  into  a  patent  ab- 
surdity, and  make  it  appear  ridicu- 
lous. 

Assuming,  then,  that  under  the 
facts  established  plaintiff  was  a 
guest  of  the  defendant,  what  was  the 
defendant's  liability  ?  Beale  on  Inn- 
keepers, at  §  185,  states  that  in  most 
jurisdictions  the  .liability  is  analo- 
gous to  that  of  common  carriers. 
He  then  says :  "The  rule  as  common- 
ly stated  in  these  jurisdictions  is 
that  the  innkeeper  is  liable  for  the 
goods  of  the  guest  lost  in  the  inn, 
unless  the  loss  has  been  by  act  of 
God  or  of  a  public  enemy,  or  by  fault 
of  the  owner." 

In  other  words,  the  innkeeper  be- 
comes an  insurer  of  the  property 
against  loss.  The  same  author,  at 
§  182,  last  paragraph,  says:  "The 
innkeeper's  responsibility  does  not 
depend  in  any  degree  upon  delivery 


to  him  of  the  goods  for  which  he  is 
held  liable.  In  the  earliest  case  for 
which  he  was  held  answerable  for 
the  goods  stolen,  he  attempted  to 
avoid  liability  by  pleading  tiiat  the 
guest  had  not  delivered  the  goods  to 
him,  but  had  put  them  in  the  cham- 
ber;  but  judgment,  was  given  for  the 
guest  upon  this  plea." 

Such  is  the  rule  at  common  law. 
It  has  not  been  modified  by  any  stat- 
ute in  this  jurisdiction.  To  the 
same  effect  is  the  note  in  8  L.R.A., 
at  p.  97,  and  cases  cited;  Wandell, 
Inns,  p.  91. 

On  the  question  of  an  innkeeper's 
liability,  respondent  also  cites  the 
following  authorities ;  Keith  v.  At- 
kinson, 48  Colo.  480,  139  Am.  St. 
Rep.  284,  111  Pac.  55 ;  22  Cyc.  1081 ; 
Kaplan  v.  Titus,  140  App.  Div.  416, 
125  N.  Y.  Supp.  397, 

The  cases  cited  by  appellant  are 
offered  in  support  of  its  proposition 
that  plaintiff  was  a  boarder,  and  not 
a  guest.  They  are  easily  distinguish- 
able from  the  case  at  bar.  It  is  not 
necessary  to  review  them,  either  for 
the  purpose  of  criticism  or  comment. 
The  cases  relied  on  are  as  follows: 
Hill  V.  Memphis  Hotel  Co.  124  Tenn. 
376,  34  L.R.A.(N.S.)  420,  136  S.  W. 
997;  Vance  v.  Throckmorton,  5 
Bush,  41,  96  Am.  Dec.  327;  Johnson 
V.  Reynolds,  3  Kan.  257;  Meacham 
V.  Galloway,  102  Tenn.  415,  46 
L.R.A.  319,  73  Am.  St.  Rep.  886,  52 
S.  W.  859 ;  Haff  v.  Adams,  6  Ariz. 
395,  59  Pac.  Ill,  7  Am.  Neg.  Rep.  1 ; 
22  Cyc.  117. 

The  court  is  of  the  opinion  that 
plaintiff  was  a  guest  of  defendant's 
hotel  at  the  time  her  grip  was  lost, 
and  that  defendant  is  liable  for  the 
loss.  We  are  also  of  the  opinion 
that  the  finding  as  to  the  amount  of 
damages  is  sustained  by  the  evi- 
dence. 

The  judgment  of  the  trial  court  is 
affirmed,  at  appellant's  cost. 

Corfman,  Ch.  J.,  and  Frick,  Web- 
er,  and  Gideoiiy  JJ.^  concur. 
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ANNOTATION. 

Rdation  of  innkeeper  and  guett  as  a£Fected  by  payment  for  accommodation 

by  weeky  month,  or  the  like. 


Aeeommodated  person  held  to  be  guest* 

Whether  a  person  who  procures  ac- 
commodation at  an-  inn  or  hotel  is  to 
be  regarded  as  a  guest  or  as  a  hoarder 
is  a  question  of  fact  to  be  determined 
by  a  consideration  of  all  the  circum- 
stances attending  each  particular 
case.  See  14  R.  C.  L.  p.  499.  The  fact 
that  payment  for  the  accommodation 
is  made  at  a  fixed  rate  per  week, 
month,  or  the  like,  is  merely  one  of  the 
circumstances  entitled  to  considera- 
tion, and  accordingly  it  seems  to  be 
well  settled  that  such  a  manner  of 
payment  is  not  of  itself  sufficient  to 
change  the  ordinary  relation  of  inn- 
keeper and  guest,  and  constitute  the 
accommodated  person  a  boarder  or 
lodger. 

Alabama. — ^Beale  v.  Posey  (1882)  72 
Ala.  323. 

Arkansas.— Pettit  v.  Thomas  (1912) 
103  Ark.  593,  42  L.R.A.(N.S.)  122,  148 
S.  W.  501,  Ann.  Cas.  1914B,  726. 

California.  —  Pinkerton  v.  Wood- 
ward (1867)  33  Cal.  557,  91  Am.  Dec. 
657;  Fay  v.  Pacific  Improv.  Co.  (1892) 
93  Cal.  253,  16  L.R.A.  188,  27  Am.  St. 
Rep.  198,  26  Pac.  1099,  28  Pac.  943; 
Magee  v.  Pacific  Improv.  Co.  (1893) 
98  Cal.  678,  35  Am,  St.  Rep.  199,  33 
Pac.  772. 

Illinois.  — Bullock  v.  Adair  (1895) 
63  111.  App.  30;  Moon  v.  Yarian  (1909) 
147  111.  App.  383 ;  Burdock  v.  Chicago 
Hotel  Co.  (1912)  172  111.  App.  185; 
Blake  v.  De  Jonghe  Hotel  &  Res- 
taurant Co.  (1908)  174  111.  App.  129, 
reversed  on  other  grounds  in  (1913) 
260  111.  348,  103  N.  E.  225,  Ann.  Cas. 
1914D,  365;  Hardcastle  v.  Ryder 
(1912)  175  111.  App.  430;  Gross  v.  Sar- 
atoga European  Hotel  &  Restaurant 
Co.  (1912)  176111.  App.  160. 

Iowa.— Shoecraft  v.  Bailey  (1868) 
25  Iowa,  553. 

Maine.  —  Norcross  v.  Norcross 
(1865)  53  Me.  163. 

Massachusetts. — Berkshire  Woollen 
Co.  V.   Proctor    (1851)    7  Cush.  417; 
Hall  V.  Pike  (1868)  100  Mass.  495. 
Michis:an. — Polk   &   Co.   v.    Melen- 


backer  (1904)  136  Mich.  611,  99  N.  W. 
867. 

Minnesota. — Lusk  v.  Belote  (1876) 
22  Minn.  468.  See  also  Ross  v.  Mellin 
(1887)  36  Minn.  421,  32  N.  W.  172. 

New    York.  —  Lima     v.     Dwinelle 

(1873)  7  Alb.  L.  J.  44;  Metzger  v. 
Schnabel  (1898)  23  Misc.  698,  52  N. 
Y.  Supp.  105;  Hancock  v.  Rand  (1883) 
94  N.  Y.  1,  46  Am.  St.  Rep.  112,  affirm- 
ing (1877)  17  Hun,  279. 

North  Carolina. — Holstein  v.  Phil- 
lips (1907)  146  N.  C.  366,  14  L.R.A. 
(N.S.)  475,  59  S.  E.  1037,  14  Ann.  Cas. 
323. 

Utah. — See  the  reported  case  (Fish- 
er v.  Bonneville  Hotel  Co.  ante, 
255) .      • 

Wisconsin.    —    Jalie    v.     Cardinal 

(1874)  35  Wis.  118. 

Canada.— Whiting  v.  Mills  (1850)  7 
U.  C.  Q.  B.  450.  See  also  Windsor 
Hotel  Co.  v.  Greene  (1905)  Rap.  Jud. 
Quebec  14  B.  R.  56. 

Thus,  in  Berkshire  Woollen  Co.  v. 
Proctor  (Mass.)  supra,  the  court  said: 
"If  a  traveler  who  puts  up  at  an  inn^ 
and  is  received  there  as  a  guest,  makes 
an  agreement  with  the  innkeep'  r*  for 
the  price  of  his  board  by  the  week,  he 
does  not  thereby  cease  to  be  a  guest 
and  become  a  boarder." 

So,  in  Norcross  v.  Norcross  (Me.) 
supra,  it  was  said :  *'If  a  person  goes 
to  an  inn  as  a  wayfarer  and  a  travel- 
er, and  the  innkeeper  receives  him  into 
his  inn  as  such,  he  becomes  the  inn- 
keeper's guest,  and  the  relation  of 
landlord  and  guest,  with  all  its  rights 
and  liabilities,  is  instantly  established 
between  them.  Neither  the  length  of 
time  that  a  man  remains  at  an  inn,  nor 
any  agreement  he  may  make  as  to  the 
price  of  board  per  day  or  per  week,  de- 
prives him  of  his  character  as  a  trav- 
eler and  a  guest,  provided  that  he  re- 
tains his  status  as  a  traveler  in  other 
respects." 

.In  Jalie  v.  Cardinal  (Wis.)  supra, 
the  defendants  requested  the  trial 
court  to  charge  the  jury  as  follows: 
"If  the  jury  shall  find  from  the  evi- 
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dence  that  the  plaintiff  was  stopping 
at  the  hotel  of  the.  defendants,  at  the 
time  of  the  loss  of  the  money  and 
property  in  question,  under  an  agree- 
ment to  board  by  the  week,  he  was 
not  a  guest,  but  a  boarder,  and  the 
common-law  liability  of  an  innkeeper 
for  the  property  of  his  guest  does  not 
apply."  The  court  refused  so  to 
charge,  and  on  appeal  it  was  held  that 
this  refusal  was  correct,  the  appellate 
court  saying:  "The  point  upon  which 
the  request  turned  was  that,  if  the 
plaintiff  entered  the  hotel  under  an 
agreement  to  board  by  the  week,  he 
was  but  a  boarder,  and  not  a  guest, 
and  therefore  the  liability  of  an  inn- 
keeper did  not  attach.  The  court  was 
asked  to  hold,  as  matter  of  law,  that 
agreeing  for  board  by  the  week  de- 
prived the  plaintiff  of  the  character 
of  a  guest,  and  transformed  him  into 
a  boarder.  As  matter  of  law,  the 
court  could  not  say  so;  or,  if  it  had, 
it  would  have  been  error." 

Where  a  person  came  to  a  hotel  and 
registered  as  a  guest,  the  fact  that 
after  he  remained  a  week  he  was 
charged  at  a  weekly  rate  was  held  not 
to  change  his  status  as  a  guest.  Polk 
&  Co.  V.  Melenbacker  (1904)  136  Mich. 
611,  99  N.  W.  867. 

The  rule  stated  is  not  affected  by 
the  fact  that  the  fixed  rate  agreed  on 
is  lower  than  the  rates  ordinarily 
charged  to  transient  guests.  Thus,  in 
Beale  v.  Posey  (1882)  72  Ala,  323,  it 
was  held  that  the  simple  fact  that  the 
plaintiff,  a  transient  visitor  at  an  inn, 
contracted  for  board  and  lodging  at 
a  price  less  than  the  innkeeper  usual- 
ly charged,  did  not  take  away  his 
character  as  a  guest.  So,  in  Lusk  v. 
Belote  (1876)  22  Minn.  468,  it  was 
held  that  the  presumption  that  one 
who  came  to  an  inn  as  a  traveler,  and 
was  received  as  such,  continued  to 
hold  the  same  status,  was  not  rebutted 
by  the  fact  that  he  remained  for  a 
month  and  paid  special  rates,  which 
were  lower  than  the  rates  ordinarily 
charged  to  transient  guests.  Similar- 
ly, in  Shoecraft  v.  Bailey  (1868)  25 
Iowa,  553,  the  evidence  disclosed  that 
the  plaintiff  went  to  the  defendant's 
hotel,  and,  after  remaining  two  or 
three   days,   informed   the   defendant 


that  he  would  be  there  frequently  dur- 
ing the  summer,  and  desired  some 
reduction  in  the  regular  charges.  The 
defendant  agreed  to  keep  him  for  $1 
a  day,  the  regular  price  being  $2. 
Nothing  was  said  as  to  the  length  of 
time  the  plaintiff  expected  to  remain 
at  the  hotel.  It  was  held  that  he  was 
a  guest  In  Hall  v.  Pike  (1868)  100 
Mass.  495,  it  appeared  that  the  plain- 
tiff engaged  room  and  board  at  the 
defendant's  hotel,  for  which  he  paid  a 
certain  sum  weekly,  which  sum  was 
less  than  that  charged  to  transients. 
There  was,  however,  no  evidence  that 
the  plaintiff  knew  of  the  different 
rates.  Although  he  remained  several 
weeks,  there  was  no  agreement  as  to 
the  length  of  time  that  he  should  stay. 
The  trial  court  refused  to  rule  that 
there  was  no  evidence  that  the  plain- 
tiff was  a  guest,  and  its  action  in  so 
doing  was  sustained  on  appeal. 

In  some  cases  the  courts  appear  to 
regard  it  as  immaterial  whether  the 
pajrment  for  hotel  accommodations  at 
a  fixed  rate  per  week  or  month  is  in 
pursuance  of  an  agreement  to  remain 
for  a  definite  period.  Thus,  in  Han- 
cock v.  Rand  (1883)  94  N.  Y.  1,  46  Am. 
St.  Rep.  112,  affirming  (1877)  17  Hun, 
279,  a  leading  case  on  the  subject,  it 
appeared  that  General  Hancock  en- 
gaged rooms  at  the  defendant's  hotel 
at  a  stipulated  price  per  month,  in- 
tending to  continue  at  the  hotel  with 
his  wife  for  a  definite  time,  unless  mil- 
itary duty  required  his  presence  else- 
where. Notwithstanding  this  inten- 
tion as  to  fixity  of  time,  the  New  York 
court  of  appeals  held  that  he  was  a 
guest,  since  New  York  was  not  his 
permanent  home.  So,  in  Metzger  v. 
Schnabel  (1898)  23  Misc.  698,  52  N.  Y. 
Supp.  105,  wherein  it  appeared  that 
the .  plaintiff,  a  foreign  army  ofiicer, 
rented  a  room  at  the  defendant's  hotel 
at  an  agreed  weekly  price,  but  did  not 
bargain  to  remain  any  definite  time, 
the  court  said :  "A  special  agreement 
fixing  in  advance  the  price  to  be  paid, 
or  the  length  of  the  stay,  does  not  ab- 
solutely disturb  the  relation  of  inn- 
keeper and  guest,  and  constitute  the 
person  so  acting  a  boarder  or  lodger." 
Likewise,  in  Pinkerton  v.  Woodward 
(1867)  33  Cal.  557,  91  Am.  Dec.  657, 
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wherein  it  appeared  tliat  the  plaintiff, 
while  waiting  for  a  boat,  on  which  he 
had  engaged  passage,  to  sail,  stopped 
at  the  defendant's  hotel  for  two  weeks, 
the  court,  in  holding  that  he  was  a 
guest,  said:  "A  traveler  who  enters 
an  inn  as  a  guest'  does  not  cease  to  be 
a  guest  by  proposing  to  remain  a  given 
number  of  days,  or  by  ascertaining 
the  price  that  will  be  charged  for  his 
entertainment,  or.  by  paying  in  ad- 
vance for  a  part  or  the  whole  of  the 
entertainment,  or  paying  for  what  he 
has  occasion  for,  as  his  wants  are 
supplied.  We  see  no  reason  why  the 
innkeeper  may  not  require  payment  in 
advance,  or  why  the  guest  may  not 
pay  in  advance  for  lodgings  for  a  part 
or  all  the  time  he  intends  to  remain 
as  a  guest  at  the  inn."  Compare  Fay 
V.  Pacific  Improv.  Co.  (1892)  93  Cal. 
253, 16  L.R.A.  188,  27  Am.  St.  Rep.  198, 
26  Pac.  1099,  28  Pac.  943. 

On  the  contrary,  other  courts  have 
taken  pains  to  emphasize,  in  declaring 
that  payment  at  a  fixed  rate  does  not 
affect  the  status  of  a  person  as  guest 
at  a  hotel,  the  absence  of  an  agree* 
ment  to  remain  for  a  definite  period. 

Thus,  in  Pettit  v.  Thomas  (1912) 
103  Ark.  593,  42  L.R.A.(N.S.)  122,  148 
S.  W.  601,  Ann.  Cas.  1914B,  726,  the 
evidence  disclosed  that  the  plaintiff 
went  to  the  defendant's  hotel  with  the 
expectation  of  remaining  an  indefinite 
length  of  time,  agreeing  to  pay  a  spec- 
ified sum  weekly.  It  was  held  that, 
as  she  did  not  agree  to  remain  a  def- 
inite time,  she  was  a  guest  and  not  a 
boarder.  Likewise,  in  Whiting  v.  Mills 
(1850)  7  U.  C.  Q.  B.  450,  it  was  held 
that  one  who  came  to  an  inn  as  a 
guest  did  not  lose  his  character  as  a 
Sfuest  by  the  fact  that  he  stayed  there 
six  weeks,  and  paid  for  his  accommo- 
dation weekly.  "If  she  had  rented  a 
certain  apartment  as  tenant  for  any 
certain  term,"  the  court  said,  "she 
would  have  been  no  longer  a  guest." 
In  Burdock  v.  Chicago  Hotel  Co. 
(1912)  172  111.  App.  185,  it  was  held 
that  the  court  would  have  been  jus- 
tified in  charging  the  jury  as  a  matter 
of  law  that  the  plaintiff  was  a  guest,  it 
appearing  that  she  registered  at  the 
hotel  in  September,  1908,  paying  a  cer- 
tain sum  weekly  for  a  room  until  she 


left  in  the  following  June;  that  her 
home  was  in  another  state;  that  she 
was  traveling  on  business;  and  that 
nothing  was  said  as  to  the  length  of 
time  she  would  occupy  the  room.  In 
Holstein  v.  Phillips  (1907)  146  N.  C. 
366,  14  L.R.A.(N.S.)  475,  59  S.  E.  1037, 
14  Ann.  Cas.  323,  the  plaintiff  was  held 
to  be  a  guest,  the  facts  disclosing  that 
she  came  from  her  home  in  another 
state  for  a  short  stay;  that  she  was 
a  stranger  to  the  defendants,  and  en- 
tered their  hotel  as  a  guest  without 
any  prearrangement  as  to  terms  or 
time,  but  on  the  implied  invitation 
held  out  to  the  public  generally;  and 
that  she  was  there  for  no  definite  time. 
The  court  said:  "Where  this  is  true, 
all  the  authorities — certainly  thpse 
having  the  better  reason — are  to  the 
effect  that  the  mere  fact  that  she  was 
to  pay  board  by  the  week,  or  even  at 
a  reduced  rate,  does  not  alter  her  posi- 
tion as  guest,  or  deprive  her  of  the 
right  to  hold  defendants  as  insurers." 
In  Moon  v.  Yarian  (1909)  147  IlL  App. 
883,  an  action  to  recover  the  value  of 
lost  baggage,  it  was  held  that  the  fact 
that  the  plaintiff  occupied  rooms  at  a 
hotel  for  a  period  of  two  months,  pay- 
ing a  weekly  rate  therefor,  did  not 
make  him  a  boarder,  it  appearing  that 
he  had  no  contract  with  his  landlord 
indicative  of  permanency  of  residence. 
The  foregoing  case  was  cited  with  ap- 
proval in  Gross  v.  Saratoga  European 
Hotel  &  Restaurant  Co.  (1912)  176  111. 
App.  160,  wherein  it  was  held  that  a 
weekly  rate  and  a  lengthy  stay  did  not, 
in  the  absence  of  taking  up  a  per- 
manent abode  at  a  hotel,  deprive  a 
person  of  the  status  of  a  "hotel  guest." 
The  same  conclusion  was  reached  in 
Hardcastle  v.  Ryder  (1912)  175  111. 
App.  430,  wherein  it  appeared  that  the 
plaintiff,  a  traveling  man,  contracted 
for  a  room  at  the  defendant's  hotel  at 
the  rate  of  $2  a  week.  The  court  said : 
"We  think  that  the  evidence  shows 
that  defendant  was  an  innkeeper,  and 
that  the  plaintiff  was  a  guest  in  the 
defendant's  hotel.  The  mere  facts 
that  he  arranged  for  a  definite  price 
per  week  for  his  room,  and  that  he 
did  not  take  all  his  meals  at  the  ho- 
tel, did  not  change  the  plaintiff's  rela- 
tion to  defendant  from  that  of  a  guest 
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to  a  roomer.  Th^  plaintiff  took  his 
room,  as  it  appears  from  the  evidence, 
for  no  definite  time,  but  informed  the 
clerk  that  his  stay  was  indefinite,  and 
that  he  might  be  called  away  at  any 
time."  And  in  Bullock  v.  Adair 
(1895)  63  III.  App.  30,  the  plaintiff, 
who  rented  a  room  at  the  diefendant's 
hotel  for  $1.50  a  week,  remaining  there 
more  than  three  months,  was  held  to 
be  a  guest.  In  that  case,  also,  the 
plaintiff  did  not  contract  for  any  def- 
inite stay.  In  Blake  v.  De  Jonghe 
Hotel  &  Restaurant  Co.  (1908)  174 
III.  App.  129,  reversed  on  other 
grounds  in  (1913)  260  111.  348,  103  N. 
E.  225,  Ann.  Cas.  1914D,  365,  it  ap- 
peared that  the  plaintiff  on  July  12, 
1910,  registered  at  the  defendant's 
hotel  in  Chicago,  where  she  was  on  a 
temporary  visit,  and  remained  until 
July  21.  When  assigned  a  room  she 
was  given  a  rate  of  $21  per  week  for 
no  definite  period.  It  was  held  that 
this  arrangement  did  not,  of  itself, 
change  her  status  from  a  transient  or 
guest  to  a  mere  lodger.  In  the  re- 
ported case  (Fisher  v.  Bonneville 
Hotel  Co.  ante,  255),  it  is  held  that 
the  wife  of  a  member  of  the  state  leg- 
islature, who  reserves  a  room  for  him- 
self and  wife  at  the  capital  city,  at  a 
fixed  rate  per  month,  for  an  indefinite 
length  of  time,  is  a  guest  and  not  a 
boarder  at  the  hotel. 

Aoconamo  dated      person      held      to      be 
boarder. 

However,  the  fact  of  payment  for 
hotel  accommodation  by  the  week, 
month,  or  the  like,  may,  when  taken  in 
connection  with  other  circumstances, 
place  the  accommodated  person  in  the 
position  of  a  boarder,  and  not  a  guest. 

Arizona.— Haff  v.  Adams  (1899)  6 
Ariz.  395,  59  Pac.  Ill,  7  Am.  Neg.  Rep. 

1. 
California. — Moore   v.   Long  Beach 

Development  Co.  (1891)  87  Cal.  483,  22 

Am.  St.  Rep.  265,  26  Pac.  92. 

Illinois.— Vigeant  v.  Nelson   (1908) 

140  111.  App.  644;  Clifford  v.  Stafford 

(1908)    145  111.   App.   247;    Baker   v. 

Stafford  (1908)  145  111.  App.  263;  Gray 

v.  Drexel  Arms  Hotel   (1909)   146  111. 

App.  604;  Miles  v.  International  Hotel 

Co.  (1912)  167  111.  App.  440. 


Kansas.  —  Johnson  v.  Reynolds 
(1865)  3  Kan.  257, 

Kentucky. — Vance  v.  Throckmorton 
(1868)  5  Bush,  41,  96  Am.  Dec.  327. 

New  Mexico. — Horner  v.  Harvey 
(1885)  3  N.  M.  307,  5  Pac.  329. 

Oregon.  —  Mcintosh  v.  Schops 
(1919)  92  Or.  307,  180  Pac.  593. 

Pennsylvania. — Jeffords  v.  Crump 
(1877)  12  Phila.  500. 
.  Tennessee. — Meacham  v.  Galloway 
(1899)  102  Tenn.  415,  46  L.R.A.  319, 
73  Am.  St.  Rep.  886,  52  S.  W.  859; 
Manning  v.  Wells  (1849)  9  Humph. 
746,  51  Am.  Dec.  688. 

Utah. — Lawrence  v.  Howard  (1874) 
1  Utah,  142. 

Washington.  —  State  v.  Johnson 
(1892)  4  Wash.  593,  30  Pac.  672,  9 
Am.  Crim.  Rep.  145. 

Canada.  —  Warner  v.  Cameron 
(1911)  19  West.  L.  R.  461. 

In  Meacham  v.  Galloway  (Tenn.) 
supra,  it  was  held  that  the  plaintiff 
was  a  boarder,  and  not  a  guest,  it  be- 
ing shown  (1)  that  he  was  a  neighbor; 

(2)  that  he  came  at  a  fixed  daily  rate 
which  was  less  than  the  regular  rate ; 

(3)  that  he  agreed  to  remain  two  or 
three  weeks,  and  specified  that  he 
should  be  located  with  the  families 
who  were  regular  boarders,  and  not 
as  a  transient. 

So,  in  Manning  v.  Wells  (Tenn.)  su- 
pra, it  appeared  that  the  plaintiff  was 
boarding  at  the  inn  of  defendant  at 
$12.50  per  month,  and  lodged  in  a 
room  having  no  lock  on  the  door.  Dur- 
ing the  night  some  of  his  goods  were 
stolen.  The  trial  court  charged  the 
jury  that  the  defendant  was  liable,  un- 
less the  loss  was  occasioned  by  the 
act  of  God  or  the  public  enemy;  but 
if  the  plaintiff  had  exclusive  use  and 
possession  of  the  room,  then  the  de- 
fendant would  not  be  liable.  The  jury 
found  for  the  plaintiff,  and  on  appeal 
Green,  J.,  said:  "The  doctrine  stated 
by  his  Honor  is  certainly  the  true  one, 
as  applicable  to  the  goods  of  a  guest 
in  an  inn.  But  a  guest  is  a  traveler 
or  wayfarer,  who  comes  to  an  inn  and 
is  accepted.  Story,  Bailm.  §  477.  A 
neighbor  or  friend  who  comes  to  an 
inn  on  the  invitation  of  an  innkeeper 
is  not  deemed  a  guest.  Bacon,  Abr. 
Inn  &  Innkeeper;  5  Com.  Dig.  Action 
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on  Case  for  Negligence,  B.  2.  Nor  is 
a  person  a  guest,  in  the  sense  of  law, 
who  comes  upon  a  special  contract  to 
board  and  sojourn  at  an  inn;  he  is 
deemed  a  boarder.  And  if  he  is 
robbed,  the  host  is  not  answerable  for 
it." 

In  some  cases  the  courts,  in  passing 
on  the  status  of  a  person  paying  for 
hotel  accommodations  by  the  week  or 
month,  have  emphasized  the  apparent 
permanence  of  the  arrangement  as  in- 
dicating that  the  status  was  that  of 
a  boarder  or  lodger.  Thus,  in  Mc- 
intosh V.  Schops  (Or.)  supra,  it  ap- 
peared that  the  plaintiff  engaged  a 
room  at  a  hotel,  occupying  it  for  a 
considerable  period  of  time,  for  which 
he  paid  rental,  at  first  weekly,  and 
afterwards  monthly.  The  court  said: 
"So  it  appears  that  plaintiff's  oc- 
cupancy was  of  a  permanent  nature, 
at  a  fixed  rental  per  week  or  month, 
and,  therefore,  prima  facie  (and  in 
the  absence  of  evidence  to  the  con- 
trary, he  was  a  lodger  or  boarder  rath- 
er than  a  guest).  There  seems  to 
have  been  no  evidence  offered  what- 
ever on  the  part  of  the  plaintiff  in  re- 
gard to  this  feature  of  the  case. 
Under  these  conditions-,  we  must  hold 
that  plaintiff  was  prima  facie,  at  least, 
not  a  guest  of  the  hotel,  but  a  more 
or  less  permanent  roomer  or  lodger, 
and  that  the  relationship  of  innkeep- 
er and  guest,  and  the  resulting  liabil- 
ity, did  not  exist  as  to  him."  Similar- 
ly, in  Johnson  v.  Reynolds  (Kan.) 
supra,  it  was  said:  "On  this  record 
the  first  question  presented  is  wheth- 
er the  defendant  Johnson  was  liable 
as  an  innkeeper,  and  we  are  clearly 
of  the  opinion  that  he  was  not.  The 
proof  shows  that  the  plaintiff  Reyn- 
olds, at  the  time  he  made  the  deposit 
with  Johnson,  and  for  a  long  time  be- 
fore, wa"^  a  regular  boarder  by  the 
week,  and  not  a  traveler  or  guest. 
Hence  the  strongest  rule  of  law  as  to 
the  liability  of  an  innkeef^er  does  not 
apply  to  this  case.  This  point  is  too 
well  settled  to  require  argument.  The 
authorities  are  conclusive  and  unan- 
imous." 

Likewise,  in  Warner  v.  Cameron 
(Can.)  supra,  the  evidence  disclosed 
that  the  plaintiff,  a  traveling  sales- 


man, obtained  board  and  lodging  at 
the  defendant's  hotel  at  a  weekly  rate, 
and  was  given  a  single  room,  which 
he  occupied.  The  plaintiff's  business 
took  him  out  of  the  city,  and  he  fre- 
quently remained  out  overnight. 
When  the  plaintiff  was  absent  from 
the  city,  the  defendant,  to  the  knowl- 
edge of  the  plaintiff,  and  under  ar- 
rangement with  the  plaintiff,  allowed 
others  to  occupy  his  room.  The  plain- 
tiff on  the  occasion  in  question,  when 
leaving  the  hotel  to  go  out  into  the 
country,  advised  the  clerk  in  charge  of 
the  office  that  he  would  not  return  un- 
til the  following  day,  but  said  nothing 
concerning  the  valise  which  he  left  in 
the  room  he  had  been  occupying,  nor 
did  he  request  the  clerk  to  take  charge 
of  it.  The  plaintiff's  room  was  oc- 
cupied by  another  guest  that  night; 
and,  when  the  plaintiff  returned  the 
following  day,  his  valise  was  missing, 
and  the  plaintiff  brought  action  for 
its  value  and  the  value  of  its  contents. 
It  was  held  that  the  plaintiff  was  a 
boarder,  and  that,  as  the  evidence  did 
not  prove  gross  negligence  on  the  part 
of  the  defendant,  he  was  not  liable. 
In  like  manner,  it  was  held  in  Horner 
V.  Harvey  (1885)  3  N.  M,  307,  5  Pac. 
329,  that  a  conductor  on  a  railroad 
train,  who  hired  a  room  at  a  hotel  in 
a  town  at  the  end  of  his  run,  paying  a 
stipulated  sum  per  month,  was  not  a 
guest. 

In  a  number  of  cases,  the  fact  that 
a  person  staying  at  a  hotel  and  paying 
by  the  week,  month,  or  the  like,  had  no 
other  place  of  abode,  has  been  re- 
ferred to  as  a  factor  in  fixing  his  sta- 
tus as  that  of  a  boarder.  Thus,  in 
State  V.  Johnson  (1892)  4  Wash.  593, 
30  Pac.  672,  9  Am.  Grim.  Rep.  145,  it 
was  held  that  one  who  occupied  a 
room  in  a  hotel,  paying  therefor  a 
weekly  rental  in  advance,  and  having 
no  other  place  of  abode,  was  not  a 
guest.  So,  in  Lawrence  v.  Howard 
(1874)  1  Utah,  142,  one  who  lived  at 
a  hotel  as  a  regular  boarder  by  the 
month,  at  a  price  fixed  by  .contract, 
was  held  to  be  a  boarder,  and  not  a 
guest.  In  that  case  it  appeared  that 
the  defendant  was  a  resident  of  Salt 
Lake  City,  the  location  of  the  hotel, 
and  his  place  of  abode  was  at  the 
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hotel.  The  same  conclusion  was 
reached  under  a  somewhat  similar 
state  of  facts  in  Moore  v.  Long  Beach 
Development  Co.  (1891)  87  Cal.-  483, 
22  Am.  St.  Rep.  265,  26  Pac.  92.  In 
that  case  it  appeared  that  the  plaintiff 
made  arrangements  with  a  hotel  keep^ 
er  by  which  he  and  his  family  were 
to  stay  an  indefinite  time  at  the  de- 
fendant's hotel,  agreeing  to  pay 
monthly  a  specified  sum  which  was 
lower  than  that  ordinarily  charged  to 
transients.  It  further  appeared  that 
the  plaintiff  and  his  family  had  no 
other  place  of  residence.  It  was  held 
that  they  were  boarders,  and  not 
guests.  So,  in  Vance  v.  Throckmorton 
(1868)  5  Bush  (Ky.)  41,  96  Am.  Dec. 
827,  wherein  it  appeared  that  the 
plaintiff  lived  at  the  defendant's  inn 
for  several  weeks  under  a  special  con- 
tract, having  three  rooms  over  which 
she  exercised  general  control,  and  hav- 
ing no  other  home,  she  was  a  boarder, 
and  not  a  guest.  In  Gray  v.  Drexel 
Arms  Hotel  (1909)  146  III.  App.  604, 
it  appeared  that  the  plaintiff  regis- 
tered at  a  hotel,  securing  a  room, 
which  she  occupied  at  a  weekly  rental 
for  several  months.  Subsequently  she 
removed  to  another  room  in  the  same 
hotel,  and  occupied  it  at  a  weekly 
rental.  She  absented  herself  from  the 
hotel  for  a  time,  but  paid  for  the  room 
during  the  entire  period  of  her  ab- 
sence. It  was  held  that  the  evidence 
established  the  relation  between  the 
plaintiff  and  the  defendant  as  that  of 
boarder  and  boarding-house  keeper,  or 
lodger  and  lodging-house  keeper,  but 
not  that  of  guest  and  innkeeper.  In 
that  case  the  plaintiff  testified,  on 
cross-examination,  that  the  Drexel 
Arms  Hotel  was  her  only  place  of 
residence,  from  the  time  she  first  reg- 
istered there,  and  that  she  considered 
it  her  home.  Likewise,  in  Haff  v. 
Adams  (1899)  6  Ariz.  395,  59  Pac.  Ill, 
7  Am.  Neg.  Rep.  1,  it  was  held  that,  as 
a  matter  of  law,  one  was  a  boarder 
who,  before  going  to  the  hotel,  made  a 
special  contract  to  pay  by  the  month, 
and  afterwards,  giving  up  her  home, 
entered  the  hotel  under  that  contract, 
remaining  eight  months,  although  it 
did  not  appear  that  she  agreed  to  stay 
for  any  definite  length  of  time.     In 


Jeffords  v.  Crump  (1877)  12  Phila. 
(Fa.)  500,  the  evidence  disclosed  that 
the  plaintiff  lived  at  the  defendant's 
inn,  paying  a  certain  sum  weekly; 
that  there  was  no  agreement  for  any 
particular  time,  but  that  the  plaintiff 
remained  at  the  inn  for  about  six 
months,  during  which  time  he  had  no 
other  home.  It  was  held  that  he  was 
a  boarder,  and  not  a  guest. 

In  Illinois,  the  rule  seems  to  be  that 
a  person  paying  a  weekly  or  monthly 
rate  at  a  hotel  is  not  a  guest,  if  a  stay 
for  a  definite  period  has  been  agreed 
on.  Thus,  in  Clifford  v.  Stafford 
(1908)  146  IlL  App.  247,  the  evidence 
showed  that  the  plaintiff  rented  a 
room  from  the  defendant  for  the  def- 
inite period  of  one  week,  for  which 
she  agreed  to  pay,  and  did  pay,  a 
definite  amount.  In  holding  that  she 
was  not  a  guest,  the  court  said:  "In 
our  opinion  the  point  upon  which  the 
question  of  liability  turns  is  the  fact 
that  a  specific  agreement  was  made 
between  the  parties  for  the  room,  for 
a  definite  term,  at  a  price  named. 
Whatever  the  plaintiff  in  error's  rela- 
tions may  have  been  to  travelers  who 
came  to  his  hotel  for  lodging  and  en- 
tertainment for  no  definite  time  or 
price,  but  for  a  reasonable  considera- 
tion, under  the  contract  made  between 
the  parties  in  this  case,  defendant  in 
error  became  a  mere  lodger,  and  the 
plaintiff  in  error  was  a  keeper  of  a 
lodging  house,  and  was  under  no  duty 
to  care  in  any  way  for  the  safety  of 
the  goods  and  property  of  defendant 
in  error."  See  to  the  same  effect.  Bak- 
er V.  Stafford  (1908)  145  111.  App.  263. 
A  like  conclusion  was  reached  in  Vig- 
eant  v.  Nelson  (1908)  140  111.  App. 
644,  under  a  similar  state  of  facts, 
the  court  saying:  "Nor  was  the  plain- 
tiff in  error  such  a  guest.  He  had 
contracted  for  a  stay  by  the  week  at 
a  fixed  price,  and  it  has  been  frequent- 
ly held  that  if  a  boarder  enter  into 
a  contract,  even  with  an  innkeeper, 
for  such  a  fixed  period,  at  a  stipulated 
price,  he  ceases  to  be  a  guest,  and  be- 
comes a  boarder.  Between  a  boarder 
and  the  keeper  of  the  place,  be  it  hotel 
or  boarding  house,  where  he  boards, 
there  is  no  such  relation  as  makes  the 
latter  an  insurer  of  his  goods  against 
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loss  by  theft  or  otherwise/'  See  also 
the  Illinois  cases  cited  in  the  preced- 
ing subdivision  of  this  note.  Compare 
Miles  V.  International  Hotel  Co. 
(1912)  167  IlL  App.  440,  wherein  it 
appeared  that  the  plaintiff  registered 
as  a  boarder  at  the  defendant's  hotel. 


and  was  assigned  to  a  room  which  she 
occupied  six  months,  paying  a  stip* 
ulated  sum  each  week.  It  was  held 
that  the  relation  of  innkeeper  and 
guest  did  not  exist  between  the  par- 
ties, though  no  definite  stay  appears 
to  have  been  agreed  on.        W.  F.  F. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

LAWRENCE  CIONE,  Plff.  in  Err. 

Illinois  Sujireme  Court '^  June  16,    1920. 
(293  111.  321,  127  N.  E.  646.) 

Homicide  —  effect  of  presence  at  crime. 

1.  Mere  presence  when  a  murder  is  committed,  and  silent  acquiescence 
in  the  deed,  not  known  to  the  one  perpetrating  it,  do  not  render  one  re- 
sponsible for  the  crime. 

[See  note  on  this  question  beginning  on  page  275.] 


^presence  without  dissent  as  tending 
to  show  aiding  and  abetting. 

2.  Presence  at  a  murder  without  dis- 
approving or  opposing  it  may  be  con- 
sidered by  the  jury  in  connection  with 
other  circumstances,  in  determining 
the  presence  or  absenbe  of  assent  to 
the  crime,  or  lending  countenance  and 
approval  to  it. 

[See  1  R.  C.  L.  140,  141.] 
^aiding  in  disposing  of  body  —  ef- 
fect 

3.  Contribution  to  a  homicide  suf- 
ficient to  charge  one  with  guilt  may 
be  found  from  the  fact  tha^  inunedi- 
ately  after  the  fatal  blow  was  struck, 
accused  assisted  in  burying  the  body' 
in  a  grain  bin,  which  tended  to  hasten 
death. 

Evidence  —  of  independent  offense. 

4.  Evidence  of  a  distinct  substantive 
offense  cannot  generally  be  admitted 
in  support  of  a  prosecution  for  another 
offense. 

[See  8  R.  C.  L.  198 ;  10  R.  C.  L.  939.] 
—connecting  crimes. 

5.  Evidence  is  admissible  that,  after 


a  homicide,  one  who  asserts  nonlia- 
bility on  the  ground  that  the  crime 
was  committed  by  a  companion  with- 
out previous  understanding  as  to  com- 
mission of  a  robbery,  and  that  what 
accused  did  after  the  crime  was  at  the 
direction  and  because  of  fear  of  as- 
sailant, aided  in  overcoming  the  wife 
of  decedent  and  robbing  his  house. 

[See  8  R.  C.  L.  199,  201 ;  10  R.  C.  L. 
940.] 

Appeal  —  error  in  admission  of  testi* 
mony  —  absence  of  prejudice. 

6.  Error  in  admitting  upon  prosecu- 
tion for  murder  evidence  of  the  de- 
tails of  an  accompanying  robbery  is 
not  reversible,  where  they  are  so  un- 
important in  comparison  with  those  of 
the  murder  that  they  could  have  had 
no  influence  upon  the  jury. 

—  waiver  of  error. 

7.  Error  of  the  trial  judge  in  in- 
terrogating witnesses  is  waived  by 
failure  to  raise  the  question  in  the 
motion  for  new  trial. 

[See  2  R.  C.  L.  98,  99.] 


Ekror  to  the  Circuit  Court  for  IVIacon  County  (Whitfield,  J.)  to  review 
a  judgment  convicting  defendant  of  murder.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Miles  J.  Devine  and  Thomas  Ptak  upon  Nofftz,  yet  if  he  had  not 
W.  Samuels,  for  plaintiff  in  error :  previously  advised,  aided,  or  abetted 

Although  defendant  was  actually  Ptak  to  commit  the  assault,  and  did 
present  at  the  time  of  the  assault  by     not  strike  Nofftz  a  single  blow,  defend- 
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ant  cannot  be  beld  guilty,  either  as  an 
accessory  before  the  fact  or  as  a  prin- 
cipal to  the  murder. 

White  V.  People,  139  111.  143,  32  Am. 
St  Rep.  196,  28  N.  E.  1083;  White  v. 
People,  81  III.  337;  Watts  v.  People, 
204  111.  238,  68  N.  E.  563;  Crosby  v. 
People,  189  111.  298,  59  N.  E.  546; 
Lamb  v.  People,  96  111.  84. 

Defendant's  act  and  conduct  in  as- 
sisting in  covering  and  tying  up  Nofftz 
cannot  be  held  to  be  murder. 

Whart.  Crim.  Ev.  §  325;  People  v. 
Hotz,  261  111.  255,  103  N.  E.  1007;  Peo- 
ple V.  Ahrling,  279  111.  81,  116  N.  E. 
764. 

All  evidence  of  the  crime  of  larceny 
or  robbery,  committed  by  either  Ptak 
or  defendant,  subsequent  to  the  crime 
of  murder  having  been  actually  com- 
mitted, and  which  crime  did  not  lead 
up  to  the  original  assault  which  culmi- 
nated in  murder,  was  incompetent,  ir- 
relevant, not  germane  to  the  allega- 
tions of  the  indictment  charging  mur- 
der, and  tended  to  inflame  and  excite 
the  minds  of  the  jury  trying  defend- 
ant for  the  capital  offense  of  murder. 

People  V.  Potter,  5  Mich.  4,  71  Am. 
Dec.  763;  Saylor  v.  Com.  97  Ky.  184, 
30  S.  W.  390;  Bishop  v.  People,  194 
111.  365,  62  N.  E.  787,  14  Am.  Crim. 
Rep.  548;  Aiken  v.  People,  183  111.  215, 
55  N.  E.  695,  15  Am.  Crim.  Rep.  46; 
People  v.  King,  276  111.  144,  114  N.  E. 
601. 

The  trial  court  erred  in  interro- 
gating defendant  by  a  lengthy  exami- 
nation on  material  points  in  the  case, 
thereby  assuming  the  functions  of  a 
prosecutor. 

People  V.  Bernstein,  250  111.  66,  95 
N.  E.  50;  Carle  v.  People,  200  111.  494, 
93  Am.  St.  Rep.  208,  66  N.  E.  32. 

The  trial  court  erred  in  giving  cer- 
tain instructions  offered  by  the  people, 
and  refusing  certain  instructions  of- 
fered by  defendant. 

People  v.  Kingcannon,  276  111.  260, 
114  N.  E.  508;  Steiner  v.  People,  187 
111.  247,  58  N.  E.  383 ;  Panton  v.  Peo- 
ple, 114  111.  505,  2  N.  E.  411,  5  Am. 
Crim.  Rep.  425;  Lynn  v.  People,  170 
111.  527,  48  N.  E.  964. 

Where  it  is  apparent  from  a  review 
of  the  evidence  that  the  verdict  was 
superinduced  by  incompetent  and  ir- 
relevant evidence, — evidence  calcu- 
lated to  excite  the  passion  and  in- 
flame the  minds  of  the  jury, — the  su- 
preme court  will  reverse  the  judgment 
of  conviction. 

People  V.  Rischo,  262  111.  604,  105 


N.  E.  8;  Purdy  v.  People,  140  III.  46, 
29  N.  E.  700;  Dahlberg  v.  People,  225 
111.  485,  80  N.  E.  310;  People  v.  Bart- 
ley,  263  111.  69,  104  N.  E.  1057 ;  Stuart 
V.  People,  73  111.  20. 

Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  Edward  C.  Fitch,  Assist- 
ant Attorney  General,  and  Louis  A, 
Busch,  for  the  People: 

The  evidence  supports  the  judgment. 

People  V.  Laures,  289  111.  490,  124 
N.  E.  585. 

The  evidence  of  thje  robbery  of  the 
home  of  deceased  immediately  after 
the  murder  was  admissible,  because  it 
tends  to  show  the  motive  for  the  mur- 
der. 

Ibid. ;  People  v.  Moeller,  260  111.  375, 
103  N.  E.  216;  People  v.  Jennings,  252 
111.  534,  43  L.R.A.(N.S.)  1206,  96  N.  E. 
1077 ;  Williams  v.  People,  166  111.  132, 
46  N.  E.  749 ;  Farris  v.  People,  129  111. 
521,  4  L.R.A.  582,  16  Am.  St.  Rep.  283, 
21  N.  E.  821 ;  People  v.  Morse,  196  N. 
Y.  306,  89  N.  E.  816;  Rikard  v.  State, 
15  Ala.  App.  497,  73  So.  992;  State  v. 
Barnes,  —  Mo.  — ,  204  S.  W.  264;  Byers 
V.  State,  105  Ala.  31,  16  So.  716;  Straf- 
ford V.  State,  55  Ga.  591 ;  Com.  v.  Glem- 
mer,  190  Pa.  202,  42  Atl.  675;  Com. 
V.  Twitchell,  1  Brewst.  (Pa.)  551. 

The  common-law  record  is  sufficient 
to  sustain  the  judgment. 

Lamb  v.  People,  219  111.  399,  76  N.  E. 
576;  Dreyer  v.  People,  188  111.  40,  58 
L.R.A.  869,  58  N.  E.  620,  59  N.  E.  424; 
Yates  V.  People,  38  111.  527 ;  People  v. 
Allegretti,  291  111.  364,  126  N.  E.  158; 
People  V.  Jones,  291  111.  52,  126  N.  E. 
711. 

The  alleged  errors  of  the  court  in 
.interrogating  the  witness  Ptak  and  de- 
fendant are  not  properly  before  this 
court. 

Call  V.  People,  201  111.  499,  66  N.  E. 
243;  Yarber  v.  Chicago  &  A,  R.  Co. 
235  111.  589,  85  N.  E.  928. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error,  Lawrence 
Clone,  and  Joseph  Ptak,  were  in- 
dicted at  the  April  term  of  the 
Champaign  county  circuit  court  for 
the  murder  of  Edward  Nofftz.  The 
first  count  of  the  indictment  charges 
that  the  murder  was  committed  in 
some  way  and  manner  and  by  some 
violent  means  unknown.  The  sec- 
ond and  third  counts  charge  tiiat  the 
murder  was  committed  by  striking 
deceased  upon  the  head  with  an  iron 
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pipe.  The  fourth  and  fifth  counts 
charge  that  the  murder  was  commit- 
ted by  striking  deceased  upon  the 
head  with  a  hammer  and  a  pipe. 
The  sixth  count  charges  that  the 
murder  was  committed  by  knocking 
deceased  unconscious,  and  then 
burjring  him  in  a  bin  of  chopped 
ieed,  thereby  smothering  and  chok- 
ing him  to  death.  The  seventh  count 
charges  that  the  murder  was  com- 
mitted by  knocking  deceased  uncon- 
scious, and  then  strangling  him  to 
death  by  placing  a  strap  tightly 
about  his  neck.  Separate  trials  were 
granted.  Ptak  was  convicted  of  the 
murder  and  sentenced  to  life  im- 
prisonment. The  plaintiff  in  error 
was  granted  a'  change  of  venue  to 
Macon  county,  where  he  was  con- 
victed of  the  crime  of  murder  and 
sentenced  to  life  imprisonment. 
This  writ  of  error  is  prosecuted  to 
review  the  judgment  of  conviction 
of  plaintiff  in  error. 

It  is  first  contended  that  the  com- 
mon-law record  fails  to  show  affirm- 
atively that  plaintiff  in  error  was 
present  on  the  last  day  of  the  trial, 
when  the  evidence  was  concluded, 
the  instructions  given  to  the  jury, 
and  the  verdict  returned  into  court. 
It  is  also  contended  that  it  does  not 
affirmatively  appear  that  the  officers 
in  charge  of  the  jury  were  sworn, 
nor  that  the  court  ;was  legally  con- 
stituted. On  motion  the  record  was 
amended  by  the  circuit  court  of 
Macon  county  to  show  the  facts,  and 
the  record  as  amended  has  been  filed 
in  this  court.  We  have  examined 
the  record  as  amended,  and  find  it 
sufficient. 

Edward  Nofftz  and  his  wife  lived 
on  a  300-acre  farm  near  Pesotum,  in 
the  southern  part  of  Champaign 
county.  March  23,  1919,  Ptak  and 
plaintiff  in  error  reported  to  Nofftz, 
saying  they  had  been  sent  by  a  gov- 
ernment employment  agency  at  Chi- 
cago, They  were  employed  and 
worked  Monday  and  Tuesday. 
Wednesday  morning,  March  26  it  be- 
gan to  rain,  and,  as.no  work  could  be 
done  in  the  fidd,  deceased  prepared 
to  oil  his  harness.  According  to  the 
testimony  of  Mrs  Nofftz,  plaintiff  in 
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error  and  Ptak  carried  a  tank  from 
a  hog  lot  to  the  barn.  Shortly  be- 
fore that,  deceased  left  the  house  to 
go  to  the  bam  to  make  arrange- 
ments for  oiling  the  harness.  At  8 
o'clock  plaintiff  in  error  and  Ptak 
came  into  the  kitchen  and  went  to 
the  sink  to  wash  their  hands.  Mrs. 
Nofftz  was  standing  at  the  kitchen 
table,  making  cookies.  She  noticed 
that  their  clothing  was  damp  and 
that  their  trousers  were  covered 
with  ground  feed.  A  Ladies'  Home 
Journal  was  lying  on  the  table  near 
her,  and  plaintiff  in  error  inquired 
if  that  magazine  contained  funny 
stories.  He  also  inquired  how  long 
it  would  take  her  to  bake  the  cookies, 
and  she  replied,  "About  fifteen  min- 
utes." He  said  his  sister  baked  hers 
in  about  twenty  minutes.  Then  he 
went  to  his  bedroom.  When  he  re- 
turned, he  talked  about  different 
things,  until  Mrs.  Nofftz  went  to  the 
sink  to  wash  her  hands.  While  she 
was  there,  Ptak  hit  her  on  the  back 
of  the  neck,  and  plaintiff  in  error 
got  a  dining  room  chair  and  tied  her 
to  it  with  straps.  The  plaintiff  in 
error  said  to  her,  "^e  want  money.'* 
Ptak  said,  "Ed  can't  help  you;  he  is 
in  the  same  condition  in  the  bam  as 
you  are  in  the  house,  only  he  is 
bound  to  a  wagon."  They  took  her 
to  their  bedroom  and  left  her  sitting 
there.  Then  the  house  was  searched 
by  them,  and  they  took  what  jewel- 
ry and  money  they  could  find. 
About  9  o'clock  Ptak  left  the  house 
and  tried  to  start  the  automobile, 
but  it  would  not  start.  While  he 
was  gone,  plaintiff  in  error  stood 
guard  over  Mrs.  Nofftz  with  a  rifle. 
When  Ptak  returned  to  the  house  he 
stood  guard,  and  plaintiff  in  error 
tried  to  start  the  car.  While  they 
were  searching  the  house,  they 
found  a  check  book,  and  Ptak  sug- 
gested having  Mrs.  Nofftz  sign  a 
check  for  a  large  amount.  Plaintiff 
in  error  said  that  would  be  too  rislqr^ 
because  the  check  would  not  be  good 
unless  they  took  it  to  the  bam  to 
have  deceased  sign  it,  so  Ptak  gave 
up  the  idea  and  threw  the  check 
book  down.  Plaintiff  in  error  asked 
Mrs  Nofftz  if  there  was  any  par- 
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ticular  piece  of  jewelry  she  wanted, 
and  she  asked  for  her  mother's  wed- 
ding ring  and  her  diamond  engage- 
ment ring.  He  replied  that  he  had 
always  told  Joe  not  to  take  wedding 
rings,  because  names  were  engraved 
on  them.  They  gave  back  the  wed- 
ding ring,  but  did  not  return  the 
diamond  ring.  About  1  o'clock  they 
threw  Mrs.  Nofftz  on  the  bed  with 
her  hands  tied  behind  her,  and  cov- 
ered her  up  with  spreads  and  quilts, 
after  which  they  left  the  house. 
They  carried  the  stolen  property 
away  in  grips  found  in  the  house. 
They  could  not  get  the  car  started, 
so  they  shot  a  hole  in  the  gasolene 
tank  to  prevent  its  being  used  to  fol- 
low them,  and  then  drove  away  with 
a  team  and  buggy  belonging  to  de- 
ceased. After  Mrs.  Nofftz  got  her 
arms  released,  she  went  to  the  north 
end  of  the  bam.  She  found  a  gas 
pipe,  a  bloody  hammer;  deceased's 
hat  turned  upside  down,  a  heap  of 
harness,  and  a  bloody  handkerchief. 
There  was  a  little  patch  of  blood 
near  where  the  harness  had  been 
dipped,  close  to  where  the  hat  was 
found.  She  did  not  find  the  body 
of  Nofftz. 

Joseph  Ptak  was  called  by  the 
court.  Upon  direct  examination  by 
the  court  he  testified  that  he  was 
seventeen  years  of  age ;  that  he  had 
known  plaintiff  in  error  about  seven 
years ;  that  they  came  from  Chicago, 
and  went  to  the  Nofftz  farm,  and 
told  Nofftz  that  they  were  sent  there 
by  the  government  employment 
agency;  that  Nofftz  said  he  would 
try  them  out;  that  they  worked 
about  the  farm  Monday  and  Tues- 
day, and  on  Wednesday  morning 
were  told  to  get  ready  to  oil  the  har- 
ness ;  that  they  had  carried  out  about 
eight  sets  of  harness,  when  he  asked 
deceased  to  give  them  enough  money 
to  get  back  to  Chicago;  that  de- 
ceased said  they  had  not  been  work- 
ing long  enough  to  pay  for  their 
meals,  and  refused  to  give  them  the 
money ;  that  he  lost  his  temper  and 
picked  up  a  piece  of  gas  pipe  about 
2^  feet  long  and  about  1^  inches  in 
diameter  and  hit  deceased  on  the 
head;  that  plaintiff  in  error  was 


then  standing  in  front  of  deceased; 
that  at  the  time  he  hit  deceased  the 
latter  was  driving  a  stake  into  the 
ground ;  that  deceased  was  bent  over 
when  he  picked  up  the  pipe  and  hit 
him  on  the  head ;  that  when  deceased 
fell  over  he  told  plaintiff  in  error  to 
get  a  horse  blanket  and  some  straps ; 
that  he  got  them,  and  they  wrapped 
deceased  in  the  blanket,  and  put  the 
straps  around  him ;  that  the  blanket 
was  put  all  over  his  head,  face,  and 
body ;  that  deceased  was  still  groan- 
ing, and  he  picked  up  the  hammer 
and  hit  him  on  the  head;  that  the 
plaintiff  in  error  did  not  strike  de- 
ceased, but  helped  wrap  him  in  the 
blanket,  and  helped  to  carry  him  in- 
to the  bam;  that  they  threw  de- 
ceased into  the  ground-feed  bin  head 
first,  threw  his  feet  over  into  the 
bin,  and  then  covered  him  up  with 
feed ;  that  the  plaintiff  in  error  got 
some  100-pound  sacks  of  feed  and 
threw  them  on  top  of  deceased ;  that 
plaintiff  in  error  only  did  what  he 
told  him  to  do,  and  that  they  had 
had  no  previous  understanding  about 
what  they  would  do ;  that  they  had 
had  no  understanding  about  killing 
deceased,  or  about  robbing  him,  or 
burglarizing  his  house;  that  they 
went  to  the  house,  and  Mrs.  Nofftz 
told  them  to  brush  the  ground  feed 
from  their  clothes ;  that  Mrs.  Nofftz 
was  baking  cookies  when  they  went 
in  the  house,  and  when  she  went  to 
the  sink  to  wash  her  hands  he  struck 
her,  and  told  plaintiff  in  error  to  tie 
her  hands ;  that  they  placed  her  on  a 
chair  and  asked  her  for  money,  and 
that  she  told  them  she  did  not  have 
any;  that  they  searched  the  house, 
and  found  some  money,  some  rings, 
and  watches ;  tiiat  they  untied  Mrs. 
Nofftz  from  the  chair  and  allowed 
her  to  walk  around  the  house  with 
her  hands  tied  behind  her ;  that  after 
he  had  rifled  the  house  he  went  to 
start  the  car,  and  spent  thirty  or 
forty  minutes  with  it;  that  after 
that  plaintiff  in  error  tried  to  start 
it,- but  could  not;  that  they  put  Mrs. 
Nofftz  on  the  bed,  covered  her  up, 
and  took  a  team  of  horses  and  drove 
away;  that  they  were  captured 
about  9  miles  beyond  Pesotum.    On 
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cross-examination  by  the  state's  at- 
torney he  testified  that  plaintiff  in 
error  was  in  front  of  deceased  when 
he  hit  him,  and  that  plaintiff  in  er- 
ror did  nothing  until  he  told  him 
to  go  and  get  tiie  blanket.  He  ad- 
mitted that,  when  he  was  testifying: 
in  liis  own  defense  in  the  circuit 
court  of  Champaign  county,  he  said 
he  struck  deceased  once,  and  that  he 
did  not  know  hpw  many  times  plain- 
tiff in  error  struck  him,  but  that  it 
was  about  two  or  three  times.  He 
further  testified  th&t  at  the  time  de- 
ceased was  thrown  into  the  granary 
he  was  kicking,  and  that  he  con- 
tinued to  kick  until  after  the  time  he 
was  buried  in  the  ground  feed,  and 
that  he  was  still  kicking  when  they 
threw  the  grain  sacks  on  top  of  him ; 
that  they  buried  him  in  the  ground 
feed  about  a  foot;  that  plaintiff  in 
error  did  not  put  any  feed  over  de- 
ceased. He  admitted  that  on  his 
former  trial  he  had  testified  that 
plaintiff  in  error  was  the  one  who 
buried  deceased  in  the  feed,  while 
he  stood  outside  the  granary.  He 
also  admitted  that  just  before  he 
was  called  to  the  stand  in  the  pres- 
ent trial  he  told*  Assistant  State's 
Attorney  Roph  that  plaintiff  in  er- 
ror hit  deceased  over  the  head  sev- 
eral times  after  he  hit  him.  He  also 
told  Roph  that  he  and  plaintiff  in 
error  had  agreed  to  get  rid  of  de- 
ceased and  get  whatever  money  was 
on  the  premises.  He  admitted  that 
he  told  Roph,  before  going  on  the 
stand,  that  plaintiff  in  •  error  had 
said  to  him :  "What  is  the  use  of 
working  from  morning  to  night, 
when  we  can  get  money  easier  than 
we  are  now  getting  it  ?  You  hit  the 
fanner  on  the  head,  and  I  will  tie 
him  up  good,  and  then  we  will  go  to 
the  house  and  grab  the  missus,  and 
get  the  property  that  is  in  the 
house.'' 

But  on  the  stand  he  denied  that 
any  such  conversation  was  ever  had 
between  him  and  plaintiff  in  error. 
He  testified  further  that,  when 
plaintiff  in  error  tied  Mrs.  Nofftz's 
huids,  he  tied  her  with  something 
that  he  took  out  of  his  pocket.  He 
admitted   writing   a   letter   to  his 
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mother,  shortly  after  the  commis- 
sion of  the  crime,  in  which  he  dis- 
cussed the  crime  and  implicated 
plaintiff  in  error.  He  testified  that 
it  was  about  a  minute  and  a  half 
after  they  struck  deceased  until  they 
carried  him  into  the  granary;  that 
he  did  not  know  whether  deceased 
was  breathing  at  the  time  they 
wrapped  him  in  the  blanket,  but 
that  he  was  kicking.  He  also  ad- 
mitted that,  while  the  sheriff  was 
bringing  him  from  Champaign  to 
Decatur  to  testify,  he  made  the  state- 
ment that  he  had  gotten  all  he  could 
get,  and  that  there  was  no  use  in 
plaintiff  in  error  going  down  for  the 
same  thing.  On  cross-examination 
by  the  attorney  for  plaintiff  in  error, 
he  testified  that  when  they  carried 
the  body  into  the  granary  he  did  not 
know  whether  deceased  was  dead  or 
alive,  but  that  he  was  kicking ;  that 
when  he  struck  him,  he  hit  him 
hard ;  that  the  description  of  the  kill- 
ing found  in  the  letter  to  his  mother 
was  not  true;  that  he  was  angry 
when  he  wrote  the  letter,  and  im- 
plicated plaintiff  in  error,  because 
plaintiff  in  error  was  giving  inter- 
views to,  the  newspapers,  saying  he 
was  a  good  boy  and  never  did  any- 
thing wrong. 

Plaintiff  in  error  testified  that  he 
was  seventeen  years  of  age ;  that  on 
the  morning  of  March  26,  when  they 
were  oiling  the  harness  at  the  barn, 
Ptak  asked  decisased  for  his  money, 
and  deceased  told  them  to  work  a 
while  longer  and  then  he  would  pay 
them;  that  Ptak  argued  with  him 
awhile,  and  then  stood  leaning 
against  the  bam  door,  saying  noth- 
ing; that  he  gathered  up  some 
stakes  and  sharpened  some  of  them 
with  an  ax,  and  that  while  de- 
ceased was  driving  one  of  the 
stakes  Ptak  picked  up  a  piece  of 
pipe  and  struck  deceased  on  the 
back  of  the  head;  that  witness  ran 
into  the  bam,  and  Ptak  holloed  to 
him  to  bring  out  a  blanket,  and  that 
he  was  afraid  to  refuse  and  brought 
it  out ;  that  Ptak  rolled  deceased  on 
the  blanket,  and  that  they  wrapped 
him  up  and  tied  him ;  that  he  saw 
Ptak  strike  deceased  only  once,  and 
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that  he  did  not  strike  him  at  all; 
that  he  did  not  know  Ptak  w^s  going 
to  strike  deceased  until  he  saw  the 
pipe  coming  down ;  that,  after  they 
put  deceased  in  the  granary,  Ptak 
told  him  that  he  should  grab  Mrs. 
Nofftz,  and  that  he  told  him  he 
would ;  that  when  he  got  to  the  house 
he  refused  to  grab  her,  so  Ptak  did 
it,  and  made  him  tie  her  hands ;  that 
he  used  a  leather  string  which  he 
had  taken  from  the  harness;  that 
Ptak  then  told  him  to  go  through 
the  house  and  get  all  that  he  could ; 
that  he  claimed  he  could  find  noth- 
ing, and  that  Ptak  then  went 
through  the  house  and  found  money, 
watches,  and  jewelry;  that  they 
found  the  guns  in  the  house  and 
loaded  them,  and  he  stood  watch 
over  Mrs.  Nofftz;  that  he  got  two 
suitcases  from  one  of  the  rooms,  and 
that  they  packed  the  stuff  in  them ; 
that  Mrs.  Nofftz  asked  him  for  her 
engagement  ring,  a  marriage  ring, 
and  a  $10  gold  piece ;  that  he  looked 
in  the  grip  he  had,  but  could  find 
nothing  but  the  marriage  ring  and  a 
$2.50  gold  piece;  that  he  gave  her 
these  while  Ptak  was  out  of  the 
house  trying  to  start  the  car.  On 
cross-examination  by  the  state's  at- 
torney, he  testified  that  when  he 
went  to  get  the  blanket  he  found  it 
on  the  wagon,  just  inside  the  drive- 
way; that  at  the  time  he  went  for 
the  blanket  he  was  out  of  sight  of 
Ptak  probably  half  a  minute ;  that 
he  helped  tie  deceased  because  he 
was  told  to ;  that  when  he  was  called 
to  bring  the  blanket  he  was  running 
away  from  the  scene;  that  just  be- 
fore deceased  was  rolled  onto  the 
blanket  he  was  saying  something; 
that  he  was  not  kicking  at  all  when 
he  strapped  his  legs ;  that  he  got  the 
grain  sacks  because  Ptak  told  him 
to ;  that  he  did  not  see  deceased  kick- 
ing and  moving  when  the  sacks  were 
thrown  on  his  legs ;  that  he  did  not 
see  Ptak  hit  deceased  any  time  after 
the  blanket  was  put  over  his  head ; 
that  he  did  not  see  Ptak  hit  deceased 
with  a  hammer,  and  that  he  did  not 
hit  him  with  a  hammer;  that  Ptak 
took  a  horse  and  rode  a  quarter  of  a 
mile  to  the  field  to  get  some  gasolene 


for  the  automobile,  while  he  stayed 
and  guarded  Mrs.  Nofftz;  that  he 
was  not  afraid  of  Ptak  then,  but 
that  he  did  not  turn  Mrs.  Nofftz 
loose ;  that  it  was  Ptak  who  demand- 
ed the  money  from  Mrs.  Nofftz,  and 
iiot  he ;  that  he  shot  a  hole  through 
the  gasolene  tank  of  the  automobile, 
so  that  nobody  could  follow  them; 
that  Ptak  did  not  make  him  do  that. 
In  answer  to  questions  by  the  court, 
he  testified  that  after  deceased  was 
struck,  and  while  he  was  on  his 
hands  and  knees^  he  holloed,  "Help, 
boys !"  that  he  was  in  that  position 
when  he  placed  the  blanket  beside 
him,  and  tiiat  Ptak  pushed  him  over 
on  the  blanket;  that  when  Ptak 
pushed  him  over  on  the  blanket  he 
stretched  out;  that  just  before  he 
was  pushed  on  the  blanket  he  was  in 
the  position  of  a  man  trying  to  get 
up.  Plaintiff  in  error  admitted  that 
Ptak  is  smaller  than  he  is. 

Dr.  Bundy  testified  that  he  saw 
the  body  of  deceased  about  2  o'clock 
in  the  afternoon ;  that  deceased  was 
dead  at  that  time;  that  there  were 
fractures  on  his  head ;  tiiat  he  found 
nine  distinct  wounds  in  the  back  and 
on  the  top  of  the  head ;  that  none  of 
them  appeared  to  have  any  relation 
to  tile  others ;  that  eight  were  more 
or  less  clean-cut  and  one  was  a 
bruise ;  that  the  bruise  ran  crosswise 
from  the  top  to  the  back  of  the  head 
and  was  about  2i  inches  in  length; 
that  the  clean-cut  wounds  were  from 
i  inch  to  2  inches  in  length ;  that  the 
wounds  appeared  to  be  such  as 
would  be  made  by  the  claw  hammer 
produced  in  evidence;  that  the 
tongue  of  the  deceased  protruded 
from  the  mouth  a  little,  with  some 
discoloration  of  the  face  and  neck; 
that  this  discoloration  could  be  the 
result  of  the  blows  on  the  head,  since 
such  blows  would  affect  the  nerve 
supply  of  the  organs  of  respiration, 
and  cause  a  paralysis  of  the  muscles ; 
or  the  discoloration  and  the  protrud- 
ing of  the  tongue  could  be  the  result 
of  death  by  suffocation;  that  the 
wounds  on  the  head  were  sufficient  to 
produce  deatii ;  that,  if  deceased  was 
buried  in  the  ground  feed  approxi- 
mately 1  foot,  that  would  produce 
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suffocation  if  he  were  still  alive  at 
the  time  he  was  buried.  It  was  the 
further  opinion  of  the  physician  that 
the  wrapping  of  deceased  in  a  blan- 
ket and  burying  him  in  the  ground 
feed,  after  receiving  the  wounds, 
would  have  hastened  his  death,  if  he 
were  still  alive  when  wrapped  in  the 
blanket.  It  was  his  opinion  that  de- 
ceased lived  from  three  to  five  min- 
utes after  receiving  his  wounds. 

Counsel  for  plaintiff  in  error  ear- 
nestly contend  that  he  cannot  be 
guilty  of  murder,  because  there  is 
no  proof  in  the  record  that  he  struck 
deceased  or  that  he  gave  any  aid  or 
assistance  to  Ptak  in  the  assault. 
They  contend  that  the  testimony  of 
the  physician  shows  that  the  blow 
with  the  gas  pipe  was  the  cause  of 
death,  and  that  plaintiff  in  error  had 
no  knowledge  of  the  intention  of 
Ptak  to  strike  this  blow,  and  that 
he  had  not  previously  advised  or  en- 
couraged Ptak  to  make  the  assault. 
It  is  true  that'  the  mere  presence  of 
plaintiff  in  error  is  not  sufficient  to 
constitute  him  a  principal,  unless 
there  is  something  in  his  conduct 
showing  a  design  to  encourage,  in- 
cite, or  in  some  manner  aid,  or  abet, 
or  assist  the  assault.  Aiding,  abet- 
ting, or  assisting  is  affirmative  in 

character.  It  is  not 
sufficient  that  there 
is  a  mere  negative 
acquiescence  not  in 
any  way  made  known  to  the  prin- 
cipal malefactor.  White  v.  People, 
139  ni.  143,  32  Am.  St.  Rep.  196, 
28  N.  E.  1083 ;  Crosby  v.  People,  180 
111.  298,  59  N.  E.  546.  Of  course,  an 
innocent  spectator  is  not  criminally 
responsible  because  he  happens  to 
see  another  commit  a  crime ;  but  if 
the  proof  shows  that  a  person  is 

present  at  the  com- 
oJrdT.:;::!  «i"'"  mission  of  a  crime, 

tf-Bdlnsr  to  mUavr     WlthOUt      dlSapprOV- 

•betttnv.  mg  or  opposing  it, 

it  is  competent  for 
the  jury  to  consider  this  conduct  in 
connection  with  other  circum- 
stances, and  thereby  reach  the  con- 
clusion that  he  assented  to  the  com- 
mission of  the  crime,  lent  to  it  his 
countenance  and  approval,  and  was 

12  A.L.R.— 18. 
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thereby  aiding  and  abetting  the 
same.  People  v.  Marx,  291  111.  40, 
125  N.  E.  719. 

The  evidence  here  clearly  shows 
that  plaintiff  in  error  immediately 
acquiesced  in  the  assault  made  on 
the  deceased;  that  he  immediately 
got  the  blanket  and  assisted  Ptak  to 
wrap  and  tie  deceased  in  the  blanket 
while  deceased  was  still  alive;  that 
many  of  the  wounds  were  inflicted 
on  the  head  of  deceased  after  plain- 
tiff in  error  actively  participated  in 
rendering  deceased  helpless ;  that  de- 
ceased was  buried  in  the  ground  feed 
while  he  was  still  ^ticking,  and  that 
plaintiff  in  error  assisted  in  placing 
three  100-pound  sacks  of  feed  over 
the  body  of  deceased,  thereby  pre- 
venting deceased  from  extricating 
himself,  even  if  he  had  sufficient 
vitality  left  to  regain  consciousness. 
While  the  doctor  testified  that  the 
wounds  on  the  head  were  sufficient 
to  cause  death  within  from  three 
to  five  minutes,  it  would  not  relieve 
plaintiff  in  error  from  responsibili- 
ty for  the  death,  it  he  inflicted  some 
.other  wound  or  did  some  other  act 
which  would  hasten  the  death.  Con- 
ceding the  contention  of  plaintiff  in 
error  that  the  proof  .,hi„^  ««  m. 
does  not  show  that  powimr  of  i»odr 
he  had  a  previous  -*"***• 
understanding  with  Ptak,  we  think 
the  evidence  clearly  justified  the 
jury  in  finding  that  plaintiff  in  er- 
ror contributed  to  the  death  of  de- 
ceased. 

It  is  further  contended  that  the 
court  erred  in  admitting  proof  of 
the  assault  on  Mrs,  Nofftz  and  the 
larceny  of  the  property  of  deceased. 
The  general  rule  is  that  evidence 

of   a   distinct   sub-  K,,jeMce-o# 
stantive  offense  can-  independent 
not  be  admitted  in  ««^-*- 
support  of  another  offense;  but  if 
evidence  is  admissible  on  other  gen- 
eral grounds,  it  is  no  objection  to  its 
admission  that  it  discloses  other  of- 
fenses.   The  test  of  admissibility  of 
evidence  is  the  connection  of  the 
facts  proved  with  the  crime  charged, 
and  whatever  testimony  tends  di- 
rectly to  show  the  defendant  guilty 
of  the  crime  charged  is  competent,. 
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although  it  tends  to  show  him  guilty 
of  another  offense.  The  party  can- 
not, by  multiplying  his  crimes,  di- 
minish the  volume  of  competent  tes- 
timony against  him.  Williams  v. 
People,  166  111.  132,  46  N.  E.  749; 
People  V.  Jennings,  252  111.  534,  43 
L.R.A.(N.S.)  1206,  96  N.  E.  1077; 
People  V.  Moeller,  260  111.  375,  103 
N.  E.  216.  It  will  be  remembered 
that  plaintiff  in  error  contends  that 
the  assault  was  not  made  with  any 
previous  understanding  to  rob,  and 
he  also  contends  that  what  he  did 

after  Ptak  made  the 
assault  was  at  the 
direction  of  Ptak, 
and  because  of  his  fear  of  Ptak. 
The  evidence  of  his  subsequent  acts 
was  clearly  admissible  to  rebut  these 
special  defenses.  Whart.  Crim.  Ev, 
10th  ed.  §  41 ;  Hopps  v.  People,  81 
111.  385,  83  Am.  Dec.  231. 

In  People  v.  Molineux,  168  N.  Y. 
264,  62  L.R.A.  193,  61  N.  E.  286, 
many  of  the  exceptions  to  the  rule 
that  proof  of  collateral  offenses  is 
not  admissible  are  discussed  at  con- 
siderable length.  The  opinion  was 
considered  of  sufficient  importance 
to  justify  the  author  of  Wharton's 
Criminal  Evidence  printing  it  in  full 
as  a  footnote  to  §  31  of  the  10th 
edition.  It  was  there  held  that  evi- 
dence of  other  crimes  is  generally 
competent  to  prove  the  specific  crime 
charged,  when  it  tends  to  establish 
motive,  intent,  absence  of  mistake 
or  accident,  a  common  scheme  or 
plan  embracing  the  commission  of 
two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends 
to  establish  the  others — or  the  iden- 
tity of  the  person  charged  with  the 
commission  of  the  crime  on  trial. 
While  it  is  generally  true  that  the 
proof  tending  to  show  one  to  be  an 
accessory  before  the  fact  would  be 
of  events  occurring  before  the  in- 
flicting of  the  fatal  blow,  yet  evi- 
dence of  subsequent  acts  is  compe- 
tent to  prove  participation  in  the 
criminal  assault.  Whart.  Homicide, 
3d  ed.  ^  49. 

In  People  v.  Wood,  3  Park.  Crim. 
Rep.  681,  the  defendant  was  charged 
with  the  murder  of  his  brother's 


wife^  The  brother,  his  wife,  and 
two  children  were  poisoned  with  ar- 
senic. The  brother  and  his  wife 
died,  but  the  attempt  upon  the  lives 
of  the  children  failed.  Thereupon 
the  defendant  procured  himself  to 
be  appointed  the  guardian  of  his 
brother's  children,  and  then  com- 
menced to  create  and  utter  various 
false  and  forged  claims  against  his 
brother's  estate.  The  theory  of  the 
prosecution  was  that  the  defendant 
coveted  his  brother's  estate,  and  in 
order  to  gain  possession  of  it  con- 
ceived the  plan  to  murder  those  who 
stood  in  his  way ;  that,  failing  in  the 
attempt  to  kill  the  children,  he  at- 
tempted to  accomplish  his  object  by 
forgery.  It  will  be  seen  that  the 
forgeries  were  committed  some  time 
subsequent  to  the  murder,  and  that 
the  forgeries  were  wholly  discon- 
nected with  the  murder,  and  yet  it 
was  held  that  evidence  of  all  the 
crimes  involved  was  properly  re- 
ceived, on  the  theory  that  it  tended 
to  provJB  the  motive  for  the  commis- 
sion of  the  crime  charged. 

The  evidence  of  the  events  occur- 
ring at  the  house  subsequent  to  the 
assault  upon  deceased  was  clearly 
admissible,  not  only  because  it  tend- 
ed to  show  that  the  murder  was 
committed  pursuant  to  a  prear- 
ranged plan  to  rob  deceased,  but  be- 
cause it  clearly  showed  that  the  par- 
ticipation of  plaintiff  in  error  was 
free  and  voluntary,  and  not  through 
fear  of  Ptak.  The  court  should  not 
have  admitted  evidence  of  all  the  de- 
tails of  the  robbery  (People  v.  King, 
276  111.  138,  114  N.  E.  601),  but 
these  details  were  so  unimportant  in 
comparison  with  the 
details  of  this  brutal  ^J^.l?!;:!''?/  *" 
and  wanton  assault  teHtimony— 
that  they  could  not  VH^t^^^ 
possibly  have  in- 
fluenced the  jury  in  reaching  their 
verdict. 

It  is  further  contended  that  the 
trial  court  erred  in  interrogating  the 
witness  Ptak  and  the  plaintiff  in  er- 
ror. We  have  examined  the  ques- 
tions put  to  the  witnesses  by  the 
trial  judge,  and  think  that  the  ques* 


— ^valver  of 
error. 


PEOPLE 

(t9S  III.   Stl, 

tions  were  proper,  and  did  not  preju- 
dice the  rights  of  plaintiff  in  error. 
Furthermore,  this  question  was  not 
raised  by  plaintiff  in  error  in  his 

written  motion  for 
a  new  trial,  and 
therefore  must  be 
considered  to  have  been  waived. 
CaU  V.  People,  201  111.  499,  66  N.  E. 
243;  Herder  v.  People,  209  111.  50, 
70  N.  E.  674 ;  Yarber  v.  Chicago  & 
A.  R.  Co.  235  lU.  589,  85  N.  E.  928. 
It  is  further  contended  that  the 
trial  court  erred  in  giving  certain 
instructions  offered  by  the  people 
and  in  refusing  certain  instructions 
offered  by  plaintiff  in  error.  We 
have  examined  the  series  of  instruc- 
tions, and  consider  the  objections 


v.  CIONE.  275 

197  N.  E.  64«.) 

hypercritical.  We  think  the  instruc- 
tions, taken  as  a  series,  fully  advised 
the  jury  of  all  the  law  applicable  to 
the  case. 

The  guilt  of  plaintiff  in  error  was 
clearly  and  overwhelmingly  estab- 
lished by  the  evidence,  and  the  rec- 
ord fully  justifies  the  maximum  pen- 
alty of  the  law.  Plaintiff  in  error 
may  consider  himself  fortunate  that 
he  was  tried  by  a  jury  that  gave  him 
the  benefit  of  punishment  by  im- 
prisonment. Any  other  verdict  than 
one  of  guilty  would  have  been  wholly 
unwarranted,  and  the  penalty  is  as 
light  as  plaintiff  in  error  could  rea- 
sonably expect. 

The  judgment  of  the  Circuit  Court 
is  affirmed. 


ANNOTATION. 


What  amoimts  to  participation  in  homicide  on  part  of  one  not  the  actual 
perpetrator,  who  was  present  without  preconcert  or  conH>iracy« 

I.  Scope,  275. 
n.  Greneral  principles; 

a.  In  general,  275. 

b.  Pifferent  degrees  of  guilt,  276. 

c.  Intending  to  aid  and  abet,  277. 

d.  Entering     into     perpetrator's 

design,  277. 

e.  Knowledge      of      perpetrator, 

278. 

f.  Inducing  the  act,  279. 

I.  Scope. 

This  note  excludes  cases  where 
there  is  any  preconcert  or  conspiracy. 
It  also  excludes  cases  where  the  ac- 
cused struck  one  of  the  blows,  or  fired 
one  of  the  shots,  or  where  it  is  doubt- 
ful who  fired  the  fatal  shot  or  struck 
the  fatal  blow.  Cases  are  also  ex- 
cluded where  the  killing  is  done  by 
a  third  party,  while  the  deceased  and 
the  accused  are  quarreling  or  fighting. 

II,  General  prinf^ples, 

m.  In  general. 

Under  the  modern  law  he  who  is 
present  at  a  homicide,  aiding  and  abet- 
ting,  is  guilty  of  the  homicide. 

If  the  accused  "was  present,  encour- 
aginfir»  abetting,  or  assisting  the  active 
participant  in  the  commission  of  the 


III.  Presence  of  the  accused: 

a.  As    a    matter    of   substantive 

law,  279. 

b.  As  evidence,    280. 

IV.  Failure  to  prevent  homicide,  281. 
V.  Tacit  assent,  etc.,  281. 

VI.  Intent  to  assist,  282. 
VII.  Illustrations: 

a.  In  general,  282. 

b.  Illustrations  of  error,  284. 

offense,  as  the  evidence  tended  to 
show,  he  would  be  a  guilty  participant 
in  the  eye  of  the  law,  although  there 
was  no  prearrangement  between  the 
parties."  Harris  v.  State  (1913)  177 
Ala.  17,  59  So.  205. 

In  State  v.  Adams  (190&)  6  Penn. 
(Del.)  178,  65  Atl.  510,  the  court 
charged  the  jury:  "If  from  the  evi- 
dence you  shall  be  satisfied  that  one 
of  the  defendants  actually  inflicted  the 
mortal  wound,  and  that  at  that  time 
the  other  defendant  was  present,  abet- 
ting, procuring,  commanding,  or  coun- 
seling him  in  so  doing,  the  one  so 
abetting  would  be  an  accomplice,  and 
equally  guilty  with  the  principal  un- 
der the  law.  You  should,  however,  be 
satisfied  that  such  accomplice  did  or 
said  something  showing  his  consent  to 
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the  felonious  purpose  and  contributing 
to  its  execution." 

If  A.  with  malice  aforethought 
shoots  at  B.,  and  kills  C,  and  D.  is 
present,  aiding  and  abetting  the  shoot- 
ing, he  is  guilty.  Creech  v.  Com. 
(1908)  82  Ky.  L.  Rep.  808,  107  S.  W. 
212. 

In  Delaney  v.  Jones  (1894)  15  Ky. 
L.  Rep.  797,  25  S.  W.  830,  the  court 
approved  an  instruction  holding  the 
accused  guilty  "if  any  one  of  the  par- 
ties with  him  shot  and  killed  the  de- 
ceased with  malice  aforethought,  pro- 
vided he  was  present  at  the  shooting 
and  killing,  and  in  his  mind  or  will 
assented  thereto,  and  by  words  or  con- 
duct at  the  time  encouraged  said  party 
to  shoot  or  kill  the  deceased." 

In  the  infanticide  case  of  Cordes  v. 
State  (1908)  54  Tex,  Crim.  Rep.  204, 
112  S.  W.  943,  the  court  affirmed  the 
following  instruction:  "Or  that  by 
such  means,  and  at  such  time  and 
place,  Eilert  Cordes  did  unlawfully 
and  with  express  malice  kill  said  in- 
fant, and  that  when  the  said  Eilert 
Cordes  so  killed  said  infant,  the  de- 
fendant was  present  and  had  agreed 
with  th6  said  Eilert  Cordes  to  so  kill 
said  infant;  or  that  she  was  present 
when  the  said  Eilert  Cordes  so  killed 
said  infant  (if  he  did  so),  and,  know- 
ing his  unlawful  intent,  did  aid  him 
by  acts  or  encourage  him  by  words  or 
gestures  in  so  killing  said  infant,  you 
will  find  defendant  guilty  of  murder 
in  the  first  degree,  and  assess  her  pun- 
ishment at  death,  or  confinement  in 
the  penitentiary  for  life,  in  your  dis- 
cretion." 

h.  Different  degrees  of  guilt. 

Several  persons  may  be  guilty  in 
different  degrees  of  the  same  homi- 
cide. State  V.  Phillips  (1902)  118 
Iowa,  660,  92  N.  W.  876;  Mickey  v. 
Com.  (1873)  9  Bush  (Ky.)  593;  Land- 
rum  v.  Com.  (1906)  123  Ky.  472,  96  S. 
W.  587;  Parker  v.  Com.  (1918)  180 
Ky.  102,  201  S.  W.  475.  See  also  Brown 
v.  State  (1859)  28  Ga.  199,  and  Mills 
v.  State  (1919)  24  Ga.  App.  68,  100 
S.  E.  32,  infra,  d. 

An  instruction  that  if  the  deceased 
was  killed  by  one  of  the  defendants, 
and    the    other    defendant    aided    or 


abetted  in  the  wrongful  act,  both  are 
equally  guilty,  is  error,  as  the  de- 
fendant may  have  abetted  it  in  the 
heat  of  passion.  State  v.  Phillips 
(Iowa)  supra. 

An  instruction  is  erroneous  which 
authorizes  the  jury  to  convict  of  mur- 
der in  case  they  believe  that  the  ac- 
cused was  present,  or  near  enough  to 
give  assistance,  and  did  aid,  abet,  or 
encourage  his  companions,  -although 
they  may  believe  that  he  acted  upon 
sudden  impulse,  without  actual  malice 
upon  his  own  part,  and  wholly  igno- 
rant of  the  malicious  motives  and  felo- 
nious intentions  of  his  companions. 
Mickey  v.  Com.  (1873)  9  Bush  (Ky.) 
593,  supra. 

"Where  the  person  who  fires  the 
shot  which  produces  the  death  acts  in 
sudden  heat  of  passion  or  sudden  af- 
fray, and  is  guilty  only  of  manslaugh- 
ter, the  aider  and  abetter  who  incites 
the  killing  may  be  guilty  of  wilful 
murder  if,  at  the  time  he  aids,  abets, 
and  incites  the  killing,  he  entertains 
malice  aforethought,  and  his  actions 
are  controlled  by  such  malice."  Park- 
er V.  Com.  (1918)  180  Ky.  102,  201  S. 
W.  475,  where  the  court  said :  "While 
the  one  who  fires  the  shot  may  be 
guilty  only  of  manslaughter,  the  abet- 
ter and  aider  in.  whose  heart  was  the 
malice,  and  who  by  his  contrivance 
brought  on  the  sudden  heat  of  passion 
in  the  gunman  which  resulted  in  the 
death  of  the  man  against  whom  the 
abetter  harbored  malice  and  intended 
ta  wreak  vengeance,  the  abetter  is 
guilty  of  wilful  murder  if  his  aiding 
and  abetting  were  done  with  malice 
aforethought.  .  .  .  The  fact  that 
Parker  did  not  exhibit  a  weapon,  or 
fire  a  shot,  or  strike  a  blow  does  not 
militate  against  the  position  of  the 
commonwealth  in  this  case,  because 
he,  as  between  himself  and  Shepard 
[the  perpetrator],  was  the  one  in 
whose  breast  rancored  the  malice,  and 
he  it  was  who  brought  Shepard  to  the 
scene  of  the  homicide  and  precipitated 
the  difficulty." 

In  Red  v.  State  (1898)  39  Tex.  Crim. 
Rep.  667,  73  Am.  St.  Rep.  966,  47  S.  W. 
1003,  the  court  said:  "If  in  a  par- 
ticular case  the  actual  doer  of  the  of- 
fense may  be  guilty  of  one  degree  of 
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felonious  •  homicide,  and  the  aider  or 
abetter  guilty  of  another  desrree,  the 
case  should  be  prbperly  presented  to 
.the  jury  as  to  the  person  actually  com- 
mitting the  offense,  embracing  his  or 
her  intent;  and  then  the  jury  should 
be  instructed  that  if  appellant,  know- 
ing such  intent  of  the  actual  com- 
mitter of  the  offense,  entered  into  it 
and  aided  such  doer,  with  some  other 
intent  on  his  part  of  a  greater  or  less 
degree,  to  find  him  guilty  and  assess 
his  punishment  accordingly."  This 
case  is  approved  in  Leslie  v.  State 
( 1900)  42  Tex.  Crim.  Rep.  65,  57  S.  W. 
659. 

It  may  be  noted  that  in  Rhodes  v. 
Stat^  (1898)  39  Tex.  Crim.  Rep.  832, 
45  S.  W.  1009,  the  court  said :  "That  if 
his  [appellant's]  brother.  Bill  Rhodes, 
and  deceased,  Coleman,  engaged  in 
a  difficulty,  which  would  be  manslaugh- 
ter on  the  part  of  Bill  Rhodes  in  case 
he  slew  Coleman,  and  that  appellant 
was  not  present,  and,  knowing  the  na- 
ture of  the  difficulty,  hastened  to  the 
spot  to  aid  his  l)rother  therein,  and 
when  he  arrived  at  the  scene  found 
that  a  mortal  wound  had  been  inflicted 
on  Coleman,  but  he  was  not  yet  dead, 
and  he  kicked  him  or  struck  him  a 
blow  which  was  not  at  all  mortal,  he 
would  not  be  guilty  of  manslaughter, 
though  he  might  be  guilty  of  an  as- 
sault, because  he  was  not  actually 
present  at  the  difficulty  and  when  the 
mortal  wound  was  inflicted." 

c.  Intending  to  aid  and  ahet. 

The  acts  or  words  of  encouragement 
or  abetting  must  have  been  employed 
with  that  intent  Hicks  v.  United 
States  (1893)  150  U.  S.  442,  37  L.  ed. 
1137,  14  Sup.  Ct.  Rep.  144. 

•*In  the  absence  of  proof  of  a  con- 
spiracy, one  who  is  present  when  a 
homicide  is  committed  by  another  up- 
on a  sudden  quarrel,  or  in  the  heat 
of  passion,  is  not  guilty  of  aiding  and 
abetting  the  homicide,  although  he 
may  become  involved  in  an  independ- 
ent light  with  others  of  the  party  of 
the  deceased,  unless  he  does  some 
overt  act  with  a  view  to  produce  that 
result,  or  purposely  incites  or  encour- 
ages the  principal  to  do  the  act." 
Goins  V.  State  (1889)  46  Ohio  St.  457, 


21  N.  E.  476,  8  Am.  Crim.  Rep.  19; 
Woolweaver  v.  State  (1893)  50  Ohio 
St.  277,  40  Am.  St.  Rep.  667,  34  N.  E. 
352.  In  the  latter  case  it  was  held 
error  to  charge  substantially  the  above 
proposition,  substituting  for  the  ex- 
pression "with  a  view,"  the  word 
"tending." 

In  Com.  v.  Drew  (1808)  4  Mass.  391, 
where  the  accused  threw  a  bludgeon 
towards  the  perpetrator,  who  used  it, 
the  court  charged  the  jury  in  sub- 
stance that,  if  the  bludgeon  was 
thrown  with  intent  that  it  be  used 
against  the  deceased,  the  accused  was 
equally  guilty  with  the  perpetrator; 
but  otherwise  they  ought  to  acquit 
him,  which  they  did. 

d,  Entering  into  perpctrator^a  design, 

(See  also  infra,  VII.  b.) 

In  Burrell  v.  State  (1857)  18  Tex. 
713,  where  the  deceased  was  killed 
while  riding  with  "two  men  who  had 
joined  him  shortly  before,  the  court 
said  as  to  the  nonkilling  defendant: 
"It  was  of  vital  importance  to  the  de- 
fendant Burns  that  the  jury  should  be 
given  to  understand  that  unless  satis- 
fied that  he  w^s  cognizant  of  the  in- 
tention of  his  companion,  and  in  that 
sense  privy  to  the  killing — that  is, 
privately  knowing  (which  is  evident- 
ly the  sense  in  which  the  term  privy 
is  used  in  the  instruction), — it  would 
be  their  duty  to  acquit  him.  It  was  the 
right  of  the  defendant  to  have  the 
jury  so  instructed;  and  it  was  what 
was  proposed  by  asking  the  instruc- 
tion in  question." 

"Mere  presence  and  participation  in 
the  general  transaction  in  which  a 
homicide  is  committed  is  not  conclu- 
sive evidence  of  consent  and  concur- 
rence in  the  perpetration  of  a  crime 
by  a  defendant  sought  to  be  held  re- 
sponsible for  the  homicide,  as  aiding 
and  abetting  the  actual  perpetrator, 
unless  such  defendant  participated  in 
the  felonious  design  of  the  person  kill- 
ing. Whether  or  not  there  was  such 
participation  is  to  be  determined  by 
the  jury,  under  the  facts  and  circum- 
stances of  the  case."  Fudge  v.  State 
(1918)   148  Ga.  149,  95  S.  E.  980.. 

In  Brown  v.  State  (1859)  28  Ga.  199, 
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the  court  said,  in  affirming  a  judgment 
for  voluntary  manslaughter:  '*Shil- 
drake  Brown  was  charged  with  mur- 
der as  principal  in  the  first  degree,  and 
the  plaintiff  in  error  as  principal  in 
the  second  degree;  and  if  Shildrake 
Brown  assaulted  the  deceased  with  a 
deadly  weapon,  and  his  intention  to 
assault  him  with  such  weapon  was  un- 
known to  David  Brown,  and  he  sup- 
posed that  his  object  was  to  assault 
and  beat  deceased,  only,  and  he  in- 
tended to  participate  in  the  assault 
and  battery  only,  and  participated  in 
no  design  to  kill,  he  was  guilty  of  man- 
slaughter only." 

In  Savage  v.  State  (1882)  18  Fla. 
909,  where  the  trial  judge  had  charged 
the  jury  that  if  James  was  present, 
aiding  and  abetting,  he  was  guilty  of 
the  same  offense  as  principal  in  the 
second  degree,  the  court  said:  "The 
charge '  should  be  in  effect  that  if 
James  was  present,  aiding  and  abet- 
ting Savage,  knowing  or  believing  that 
Savage  intended  to  kill  Paterson,  or 
with  a  'premeditated  design'  to  kill 
Paterson,  aid  and  abetted  Savage  in 
his  act,  he  was  equally  guilty  with 
Savage." 

In  Landrum  v.  Com.- (1906)  123  Ky. 
472,  96  S.  W.  587,  the  court  said :  "To 
aid  and  abet  another  in  a  crime,  one 
must  share  the  intent  or  purpose  of 
the  principal.  If  two  or  more,  acting 
independently,  adsault  another,  and 
one  of  them  inflicts  a  mortal  wound, 
the  other  is  not  guilty  as  an  aider  and 
abetter.  An  aider  and  abetter  is  a 
partner  in  the  crime,  the  chief  in- 
gredient of  which  is  always  intent. 
There  can  be  no  partnership  in  the 
act  where  there  is  no  community  of 
purpose  or  intent.  .  .  .  The  aider 
and  abetter  may  be  guilty  in  a  differ- 
ent degree  from  the  principal,  each  to 
be  held  to  account  according  to  the 
turpitude  of  his  own  motive." 

In  Mills  V.  State  (1919)  24  Ga.  App. 
68,  100  S.  E.  32,  it  was  held  that  "if 
the  person  charged  with  murder  in  the 
first  degree  commit  the  assault  on  the 
deceased  with  a  deadly  weapon,  but 
his  intention  to  assault  him  .with  a 
deadly  weapon  was  unknown  to  the 
per3on  charged  in  the  same  indictment 
as  principal  in  the  second  degree,  and 


he  intended  to  participate- in  an  as- 
sault and  battery  only,  and  in  no  de- 
sign to  kill,  he  is  guilty  of  manslaugh- 
ter only." 

Where  A.  and  B.  and  others  become 
involved  in  a  sudden  quarrel  and  fist 
fight  with  C.  and  D.,  at  night,  begin- 
ning in  a  lane  and  continuing  in  a 
yard,  and  A.,  finding  an  ax  there, 
kills  C.  with  it  while  B.  is  scuffling 
with  D.,  B.  is  in  no  way  inculpated  in 
the  homicide.  Kemp  v.  Com.  (1885) 
80  Va.  443. 

Where  the  deceased  was  killed  by 
the  defendant's  son  in  a  fight  in  which 
they  were  contending  against  others, 
it  was  held  that  unless  the  defendant 
and  his  son  "were  acting  together  as 
principals,  an  issue  which  was  not  pre- 
sented, the  killing  of  deceased  by  the 
son,  whether  by  intent  or  accident, 
would  not  have  been  chargeable"  to 
the  defendant.  Rasberry  v.  State 
(1920)  —  Tex.  Crim.  Rep.  — ,  224  S. 
W.  1093. 

Where,  while  the  two  defendants 
were  quarreling  with  the  deceased  and 
others,  one  of  them  suddenly,  in  pas- 
sion, stabbed  the  deceased  with  a  pen- 
knife, the  other  defendant  should  be 
acquitted.  United  States  v.  Manayao 
(1905)  4  Philippine,  293. 

By  the  Texas  statute,  "when  an  of- 
fense is  actually  committed  by  one  or 
more  persons,  but  others  are  present, 
and,  knowing  the  unlawful  intent,  "aid 
by  acts,  or  encourage  by  words  or  ges- 
tures, those  actually  engaged  in  the 
commission  of  the  unlawful  act,  .  .  . 
such  persons  so  aiding,  encouraging 
.  .  .  are  principal  offenders."  Goode 
V.  State  (1909)  57  Tex.  Crim.  Rep.  220, 
123  S.  W.  597. 

e.  Knowledge  of  perpetnUor. 

It  is  not  essential  to  the  guilt  of  one 
who  aids  or  encourages  the  killer  by 
acts  or  words  that  the  killer  should 
have  knowledge  of  such  aiding  and 
abetting.  Way  v.  State  (1908)  155 
Ala.  52,  46  So.  273;  Com.  v.  Kern 
(1867)  1  Brewst.  (Pa.)  350. 

Compare  when  there  is  no  active 
aiding  and  abetting,  infra,.  III.  d. 

"If  you  find  that  this  crime  was  com- 
mitted by  one,  and.  that  the  other  de- 
fendant was  present,  aiding  and  abet- 
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tins:,  they  are  both  equally  account- 
able to  the  law;  and  this,  although 
the  principal  actor  was  not  aware  that 
the  other  was  assisting  him.'"  Com. 
V.  Kern  (Fa.)  supra. 

/.  Inducing  the  act* 

"The  law  presumes  that  when  one  is 
present,  encouraging,  assisting,  and 
advising  another  to  do  an  unlawful 
act,  the  one  so  acting  is  induced  by  the 
presence  and  encouragement  of  the 
other  to  commit  the  act."  It  is  not 
necessary  to  instruct  that  the  encour- 
agementy  etc.,  induces  the  commission 
of  the  act.  Bast  v.  Com.  (1907)  124 
Ky.  747,  99  S.  W.  978. 

But  in  Hall  v.  Com.  (1906)  29  Ky. 
L.  Rep.  485,  93  S.  W.  904,  the  court 
said  that  a  charge  on  aiding  and  abet- 
ting should  have  the  words,  "and  said 
killing  was  induced  thereby.'* 

JJJ.  J*re9ence  of  the  accueed. 
a.  As  a  tnatter  of  euhstantive  law* 

Under  our  system  of  law,  which  pre- 
sumes innocence  until  guilt  is  shown, 
it  is  important  to  remember  that  pres- 
ence of  the  accused  at  a  homicide, 
while  it  may  be  evidence  against  him, 
does  not  in  itself  constitute  guilt. 
Mere  presence  alone,  therefore,  is,  of 
course,  not  sufficient  to  make  a  person 
a  participant  in  a  homicide. 

United  States.  —  Hicks  v.  United 
States  (1893)  150  U.  S.  442,  37  L.  ed. 
1137,  14  Sup.  Ct.  Rep.  144. 

District  of  Columbia. — United  States 
v.  Neverson  (1880)  1  Mackey,  152 
(recognizing  the  rule). 

Florida.— McCoy  v.  State  (1898)  40 
Fla.  494,  24  So.  485. 

Georgia.  —  Walker  v.  State  (1903) 
118  Ga.  10,  43  S.  E.  856 ;  Fudge  v.  State 
(1918)  148  Ga.  149,  95  S.  E.  980;  Mills 
V.  State  (1919)  24  Ga.  App.  68,  100  S. 
E.  32. 

Illinois.— White  v.  People  (1876)  81 
111.  333;  Jones  v.  People  (1897)  166 
111.  264,  46  N.  E.  723 ;  People  v.  Cionb 
(reported  herewith)  ante,  267. 

Indiana.— Clehi  v.  State  (1870)  33 
Ind.  419;  Wade  v.  State  (1880)  71  Ind. 
535. 

Iowa.  —  State  v.  Farr  (1871)  33 
Iowa,  553    (obiter);    State  v.   Maloy 


(1876)  44  Iowa,  104;  State  v.  Teale 
(1913)   162  Iowa,  451,  142  N.  W.  235. 

Kentucky.— Butler  v.  Com.  (1865)  2 
Duv.  435;  Plummer  v.  Com.  (1866X  1 
Bush,  76;  True  v.  Com.  (1890)  90  Ky. 
651, 14  S.  W.  684;  Omer  v.  Com.  (1894) 
95  Ky.  353,  25  S.  W.  594;  Tucker  v. 
Com.  (1911)  145  Ky.  84,  140  S.  W.  73; 
Smith  V.  Com.  (1882)  4  Ky.  L.  Rep. 
353;  Chittenden  v.  Com.  (1888)  10  Ky. 
L.  Rep.  330,  9  S.  W.  386. 

Michigan.— People  v.  Fay  (1888)  70 
Mich.  421,  38  N.  W.  296. 

Mississippi. — Wynn  v.  State  (1885) 
63  Miss.  260  (recognizing  the  rule) ; 
Harper  v.  State  (1903)  83  Miss.  402, 
35  So.  572. 

MissourL- State  v.  Cox  (1877)  65 
Mo.  29;  State  v.  Rector  (1894)  126 
Mo.  328,  23  S.  W.  1074;  State  v.  Lar- 
kin  (1913)  250  Mo.  218,  46  L.R.A. 
(N.S.)  13,  157  S.  W.  600. 

New  Mexico.  —  Territory  v.  Lucero 
(1896)  8  N.  M.  543,  46  Pac.  18. 

North  Carolina.  —  State  v.  Hildreth 
(1849)  31  N.  C.  (9  Ired.  L.)  440,  51 
Am.  Dec.  369;  State  v.  Powell  (1914) 
168  N.  C.  134,  83  S.  E.  310  (recognizing 
the  rule). 

Ohio.  —  Coins  v.  State  (1889)  46 
Ohio  St.  457,  21  N.  E.  476,  8  Am.  Crim. 
Rep.  19. 

Oklahoma.  —  Drury  v.  Territory 
(1900)  9  Okla.  398,  60  Pac.  101,  13 
Am.  Crim.  Rep.  300. 

Philippine. — United  States  v.  Man- 
ayao  (1905)  4  Philippine,  293;  United 
States  V.  Locson  (1911)  20  Philippine, 
516;  United  States  v.  Macuti  (1913) 
26  Philippine,  170. 

South  Carolina.  —  State  v.  Carson 
(1892)  36  S.  C.  524, 15  S.  E.  588;  State 
v.  Hunter  (1906)  77  S.  C.  119,  57  S.  E. 
637. 

Texas.— Burrell  v.  State  (1857)  18 
Tex.  713;  Wood  v.  State  (1889)  28 
Tex.  App.  14,  11  S.  W.  678;  Walker  v. 
State  (1891)  29  Tex.  App.  621,  16  S.  W. 
548;  Phipps  v.  State  (1895)  34  Tex. 
Crim.  Rep.  608,  31  S.  W.  657;  Cecil  v. 
State  (1903)  44  Tex.  Crim.  Rep.  450, 
72  S.  W.  197;  Patton  v.  State  (1911) 
62  Tex.  Crim.  Rep.  71,  136  S.  W.  459; 
Condron  v.  State  (1911)  62  Tex.  Crim. 
Rep.  485,  138  S.  W.  594;  Villareal  v. 
State  (1915)  78  Tex.  Crim.  Rep.  369, 
182    S.    W.    322;    Rasberry    v.    State 
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(1917)  80  Tex.  Crim.  Rep.  498,  191. S. 
W.  356. 

Virginia.— Reynolds  v.  Com.  (1880) 
33^Gratt.  834;  Kemp  v.  Com.  (1885) 
80  Va.  443. 

Wisconsin.  —  Connaughty  v.  State 
(1853)  1  Wis.  159,  60  Am.  Dec.  370. 

England.— Reg.  v.  Young  (1838)  8 
Car.  &  P.  644  (recognizing  the  rule) ; 
Reg.  V.  Caton  (1874)  12  Cox,  C.  C.  624. 

"Mere  presence  at  the  time  and 
place  of  the  homicide  will  not,  in  and 
of  itself  alone,  constitute  one  a  prin- 
cipal offender.  Such  presence  is  a 
circumstance  tending  to  support  a 
finding  that  one  is  a  principal,  but 
there  must  be  other  facts  and  circum- 
stances in  evidence,  tending  to  show 
that  one  aided  by  acts,  or  encouraged 
by  words  or  gestures,  the  person  who 
actually  committed  the  unlawful  act, 
before  a  conviction  can  be  sustained." 
Villareal  v.  State  (1915)  78  Tex.  Crim. 
Rep.  369,  182  S.  W.  322. 

The  mere  presence  of  a  woman  when 
her  paramour  kills  her  husband,  at  a 
place  to  which  the  latter  had  followed 
them,  does  not  render  her  guilty  of 
homicide.  State  v.  Larkin  (1913)  250 
Mo.  218,  46  L.R.A.(N.S.)  13,  157  S.  W. 
600. 

"A  charge  is  erroneous  which  makes 
the  bare  presence,  and  knowledge  on 
the  defendant's  part  that  an  offense 
was  about  to  be  committed,  and  that  he 
was  the  owner  or  part  owner  of  the 
place,  proof  positive  of  the  fact  that 
he  was  acting  together  with  others  in 
the  commission  of  the  offense."  Chap- 
man V.  State  (1901)  43  Tex.  Crim. 
Rep.  328,  96  Am.  St.  Rep.  874,  65  S.  W. 
1098. 

In  the  absence  of  conspiracy,  one 
not  striking  the  fatal  blow  is  nx)t  guilty 
unless  he  actively  aided  or  abetted  in 
the  killing.  Jenkins  v.  Com.  (1886)  8 
Ky.  L.  Rep.  54,  1  S.  W.  154. 

In  McMahon  v.  State  (1904)  46  Tex. 
Crim.  Rep.  540,  81  S.  W.  296,  it  was 
held  to  be  error  to  omit  to  charge  that 
if  A.  in  fact  did  the  killing,  and  that 
during  the  difficulty  appellant  did  no 
act  in  aid  or  encouragement  of  A.,  the 
jury  should  not  find  appellant  guilty. 

In  Rex  V.  Murphy  (1833)  6  Car.  &  P. 
(Eng.)  103,  it  was  held  that  one  en- 
couraging a  prize  fight  by  his  pres- 


ence, at  which  a  contestant  is  killed, 
is  guilty  of  manslaughter.  This  case 
was  discussed  and  virtually  overruled 
in  Reg.  v.  Coney  (1882)  L.  R.  S  Q.  B. 
Div.  (Eng.)  534,  51  L.  J.  Mag.  Cas. 
N.  S.  66,  46  L.  T.  N.  S.  307,  30  Week. 
Rep.  678,  15  Cox,  C.  C.  46,  46  J.  P.  404, 
a  case  of  assault. 

In  People  v.  Fay  (1888)  70  Mich. 
421,  38  N.  W.  296,  one  who  went  to 
see  a  fight  (not  a  prize  fight),  at  which 
he  had  no  reason  to  suppose  that  any 
very  serious  injury  was  planned  to  one 
of  the  parties,  was  held  not  guilty  of 
murder  where  such  party  was  killed. 

The  passive  presence  of  one  present 
by  constraint  does  not  make  him  guil- 
ty of  a  homicide.  Butler  v.  Com. 
(1865)  2  Duv.  (Ky.)  435. 

But  aiding  and  abetting  an  insane 
person  in  a  murder  is  not  to  be  excused 
because  it  was-  done  in  fear.  Reg,  v. 
Tyler  (1838)  8  Car.  &  P.  (Eng.)  616. 

6.  As  evidence. 

The  presence  at  a  homicide  of  the 
accused  is  one  of  the  evidential  cir- 
cumstances for  the  consideration  of 
the  jury. 

People  v.  Cionb  (reported  here- 
with) ante,  267;  State  v.  Maloy 
(1876)  44  Iowa,  104;  Burrell  v.  State 
(1857)  18  Tex.  713  (recognizing  the 
rule)  ;  Burnam  v.  State  (1911)  61  Tex. 
Crim.  Rep.  616,  135  S.  W.  1175. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (People  v,  Cione)  that, 
while  the  mere  presence  of  the  pris- 
oner at  a  homicide  is  not  sufficient  to 
constitute  him  a  principal,  the  fact 
that  he  is  present  without  disapprov- 
ing or  opposing  it  is  competent  evi- 
dence for  the  jury,  in  connection  with 
other  circumstances,  in  considering 
whether  he  did  aid  and  abet  the  crime. 

The  intentional  presence  is  evidence 
for  the  jury.  State  v.  Jarrell  (1906) 
141  N.  C.  722,  53  S.  E.  127,  8  Ann.  Cas. 
438. 

In  State  v.  Maloy  (1876)  44  Iowa, 
104,  where  it  was  clear  that  accused 
and  another  committed  a  joint  assault 
on  deceased,  the  couii:  apparently  ap- 
proved the  following  instruction:  "To 
constitute  an  aiding  and  abetting  in 
the  commission  of  a  crime,  the  pres- 
ence of  the  accused  alone  is  not  suf- 
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ficient  to  justify  the  conclusion  that 
defendant  assented  to  the  commission 
of  the  alleged  criminal  acts,  and  such 
assent  is  a  necessary  element,  to  be 
found  as  a  fact,  before  the  prisoner 
can  be  found  guilty  as  an  aider  and 
abetter.  The  fact  of  such  presence, 
if  it  be  a  fact,  though,  in  connection 
with  other  circumstances,  would  be 
sufficient  to  justify  you  in  inferring 
that  he  assented  thereto,  lent  to  it  his 
countenance  and  approval,  and  was 
thereby  aiding  and  abetting  the  same." 
In  Bumam  v.  State  (1911)  61  Tex. 
Grim.  Rep.  616,  185  S.  W.  1175,  the 
court  said  that  While  the  mere  pres- 
ence of  the  appellant  (accused)  at  the 
time  of  the  killing,  "without  the  par- 
ticipation in  the  commission  of  the 
offense  by  appellant,  will  not  consti- 
tute him  a  principal,  yet  such  pres- 
ence is  a  circumstance,  and,  taken  in 
connection  with  other  facts  and  cir- 
cumstances, may  be  sufficient  to  war- 
rant the  inference  and  conclusion  that 
he  was  a  participant." 

/F.  Failure  to  preveni  homicfde. 

One  present  is  not  guilty  of  homi- 
cide because  he  does  not  prevent  it. 
United  States  v.  Neversoa  (1880)  1 
Mackey  (D.  C.)  152  (recognizing  the 
rule);  State  v.  Hildreth  (1849)  31 
N.  C.  (9  Ired.  L.)  440,  51  Am.  Dec. 
369;  Burrell  v.  State  (1857)  18  Tex. 
713;  Connaughty  v.  State  (1853)  1 
Wis.  159,  60  Am.  Dec.  370. 

That  one  sees,  in  time  to  prevent  it, 
that  a  deadly  weapon  is  about  to  be 
used,  and  does  not  do  so,  will  not  make 
him  an  aider  and  abetter.  State  v. 
Hildreth  (1849)  31  N.  C.  (9  Ired.  L.) 
440,  51  Am.  Dec.  369,  supra. 

In  Connaughty'  v.  State  (1853)  1 
Wis.  159,  60  Am.  Dec.  370,  supra, 
where  the  trial  judge  charged  the  jury 
that  if  the  accused  "was  standing  by, 
within  a  few  feet  of  the  assailants, 
and  if  he  did  not  interfere  or  attempt, 
by  word  or  act,  to  arrest  the  violence, 
it  is  a  very  strong  circumstance 
against  him,  it  may  of  itself  satisfy 
you  of  his  advising  or  procuring  the 
blows  to  be  inflicted,"  the  court  said: 
"Surely,  this  is  not  law.  Bare  pres- 
ence is  not  sufficient.  It  may  not,  and 
should  not,  satisfy  any  mind  of  a  par- 


ticipation in  the  crime;  but  there  must 
be  something  else  shown  in  the  con- 
duct of  the  bystander,  which  unmis- 
takably evinces  a  design  to  encourage, 
incite,  approve  of,  or,  in  some  man- 
ner, afford  aid  or  consent  to  the  act." 
In  Crosby  v.  People  (1901)  189  ML 
298,  59  N.  E.  546,  it  was  held  that  the 
mere  presence  in  the  adjoining  room 
of  the  mistress  of  the  house,  out  of 
sight  of  the  perpetrator,  a  boy,  and  her 
noninterference  with  him,  were  not 
sufficient  to  make  her  a  participant,, 
though  she  heard  his  threats  that  he 
would  shoot  officers  coming  to  take 
possession  of  the  house  if  they  at- 
tempted to  break  in. 

V.  Tacit  assent,  ete» 

Likewise,  one  present  at  a  homicide 
is  not  guilty  of  it  because  it  has  his 
tacit  assent  (Omer  v  Com.  (1894)  95 
Ky.  353,  25  S.  W.  594),  acquiescence 
(Plummer  v;  Com.  (1866)  1  Bush 
(Ky.)  76),  sanction  (Butler  v.  Com. 
(1865)  2  Duv.  (Ky.)  435),  approval 
(True  V.  Com.  (1890)  90  Ky.  651,  14  S. 
W  684;  Harper  v.  State  (1903)  83 
Miss.  402,  35  So.  572;  Smith  v.  Com. 
(1882)  4  Ky.  L.  Rep.  353;  State  v.  Cox 
(1877)  65  Mo.  29),  or  consent  (Clem 
V.  State  (1870)  33  Ind.  419;  True  v. 
Com.  (1890)  90  Ky.  651,  14  S.  W.  684; 
Harper  v.  State  (1903)  83  Miss.  402, 
35  So.  572) . 

But  compare  obiter  remarks  in 
Amos  V.  State  (1887)  83  Ala.  1,  3  Am. 
St.  Rep.  682,  3  So.  749.  And  the  use 
of  the  terms  "consent,"  or  "give  coun- 
tenance to,"  seems  approved  'in  Hor- 
ton  V.  Com.  (1901)  99  Va.  848,  38  S.  E. 
184,  infra. 

Where  the  statute  provided  that  one 
who  "stands  by  and  aids,  abets,  or 
assists  .  .  .  the  perpetration  of  the 
crime"  is  an  accessory,  and  "shall  be 
considered  as  principal,"  it  was  held 
to  be  error  to  charge  the  jury  that  one 
who  stands  by  when  a  crime  is  com- 
mitted iij  his  presence  by  another,  and 
consents  to  the  perpetration  of  the 
crime,  is  a  principal  in  the  offense,^ 
and  must  be  punished  as  such.  White 
V.  People   (1876)  81  111.  338.  . 

It  is  error  to  instruct  to  the  effect 
that  the  jury  are  to  acquit  unless  they 
believe  that  the  accused,  at  the  time 
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of  the  killing,  was  present,  and  did, 
in  some  manifest  manner,  encourage, 
incite,  approve  of,  or  aid  or  consent  to 
said  shooting,  etc.,  as  the  words  ''  'ap- 
prove of  and  'consent  to'  do  not,  sin- 
gly or  combined,  express  the  idea  of 
wilful  contribution  td  or  procurement 
of  a  felonious  act,  which  is  necessary 
to  constitute  guilt.  For  a  person  may 
be  present  and  heartily  approve  of  an 
act  after  it  is  done,  without  being  at 
all  willing  to  or  capable  of  aiding,  ad- 
vising, or  procuring  it  done,  especially 
if  it  be  felonious;  or  he  may  consent 
in  the  sense  of  offering  no  resistance 
to  commission  of  it,  without  the  slight- 
est contribution  to  it  by  his  own  will." 
True  V.  Com.  (1890)  90  Ky.  651,  14  S. 
W.  684,  supra. 

But  the  inclusion  in  an  instruction 
of  the  words,  "or  consenting,"  may  not 
necessarily  be  reversible  error.  State 
V.  Taylor  (1896)  134  Mo.  109,  85  S.  W. 
92. 

In  Horton  v.  Com.  (1901)  99  Va. 
848,  88  S.  E.  184,  in  affirming  a  convic- 
tion of  the  perpetrator  for  manslaugh- 
ter, the  court  approved  an  instruction 
which,  in  part,  was  as  follows:  "All 
persons  present  lending  countenance 
or  otherwise  aiding  while  another  does 
the  act  are  principals  in  the  second 
degree,  and  liable  to  the  same  pun- 
ishment as  if  they  were  principals  in 
the  first  degree,  and  actually  com- 
mitted the  crime." 

VI.  Intent  to  assist. 

In  the  absence  of  preconcert  or  con- 
spiracy,' the  inactive  presence  of  the 
accused,  with  the  intent  to  render  aid 
if  necessary,  is  not  sufficient.  Hicks  v. 
United  States  (1893)  150  U.  S.  442,  37 
L.  ed.  1137,  14  Sup.  Ct.  Rep.  144. 

(In  McCarty  v.  State  (1853)  26 
Miss.  299,  where  the  facts  are  not  re- 
ported, and  where  it  was  held  that 
presence  with  intention  to  aid  and  abet 
is  sufficient,  it  would  seem  from  the 
cases  there  cited  that  the  court  was 
dealing  with  a  situation  of  preconcert 
or  conspiracy.) 

Some  cases  qualify  the  rule  by  hold- 
ing the.  inactive  presence,  with  intent 
to  render  aid  if  necessary,  as  sufficient, 
if  the  principal  knew  of  the  presence 
with  intent  to  aid.    Thus,  in  Jones  v. 


State  (1911)  174  Ala.  63,  57  So.  31,  it 
was  held  that,  "if  there  is  no  prear- 
rangement  o;:  preconcert,  mere  pres- 
ence, with  Idle  intent  to  give  aid  if 
necessary,  is  not  aiding  or  abetting, 
'unless  the  principal  knew  of  the  pres- 
ence, with  intent  to  aid,  of  such  per- 
son.' "  See  also  Morris  v.  State  (1906) 
146  Ala.  66,  41  So.  274.  These  Ala- 
bama cases  would  seem  to  dispose  of 
any  obiter  remarks,  indicating  that  in 
such  case  there  would  be  guilt  with- 
out the  principal's  knowledge  of  the 
intent,  in  Amos  v.  State  (1887)  83 
Ala.  1,  3  Am.  St.  Rep.  682,  3^o.  749, 
or  in  Gibson  v.  State  (1889)  89  Ala. 
121,  18  Am.  St.  Rep.  96,  8  So.  98. 

In  State  v.  Hunter  (1906)  77  S.  C. 
119,  57  S.  E.  637,  in  affirming  a  con- 
viction,  the  court  said:  "The  mere 
presence  at  the  commission  of  a  crime, 
with  the  intention  to  aid,  but  without 
preconcert  and  without  the  knowledge 
of  the  person  engaged  in  the  crime, 
does  not  ordinarily,  of  itself,  consti- 
tute such  participation." 

There  was,  of  course,  preconcert  in 
Reg.  V.  Young  (1838)  8  Car.  &  P. 
(EngO  644,  where  it  was  held  that 
attending  a  duel  in  company  with  the 
one  who  fired  the  fatal  shot,  although 
not  as  his  second,  is  sufficient  to  make 
the  attender  guilty,  if  he  attended  to 
give  aid,  countenance,  and  assistance, 
although  he  did  not  say  or  do  any- 
thing. 

VII,  Illustrations, 
a.  In  general. 

In  Henderson  v.  State  (1908)  156 
Ala«  1,  47  So.  76,  the  court  approved 
the  charge  that  "if  the  jury  believe  be- 
yond a  reasonable  doubt  that  the  de- 
fendant, just  before  the'  shooting, 
handed  Willis  the  gun,  and  at  the  time 
said  something  to  Willis,  and  that  the 
words  so  spoken  by  the  defendant 
caused  or  induced  Willis  to  fire  the 
fatal  shot,  then  the  defendant  would 
be  guilty,  if  he  would  have  been  guilty 
had  he  fired  the  shot  himself." 

So,  in  Rose  v.  State  (1916)  79  Tex. 
Crinu  Rep.  413,  186  S.  W  202,  where 
the  appellant,  convicted  of  murder, 
handed  his  pistol  to  the  killer  and  told 
him  to  shoot,  the  court  said :  "If  ap- 
pellant, as  the  testimony  shows  he  did. 
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not  only  encouraged  by  words  and  acts 
the  party  who  killed  deceased  to  kill 
her,  but  that  he  was  present  and, 
while  he  himself  did  not  do  the  shoot- 
ing, he  urfired  the  party  who  did  to  do 
it,  and  that  person  killed  deceased  at 
his  instigation^  he  would  be  a  prin- 
cipal." 

In  Wynn  v.  State  (1885)  63  Miss. 
260,  it  was  held  that  if  the  accused, 
having  furnished  the  perpetrator  with 
a  pistol  a  short  time  before,  is  present 
at  the  killing  and  shouts  to  him  before 
the  firing,  **Shoot  him,"  and  just  after 
the  firing,  "Shoot  him  again,"  he  is  an 
aider  and  abetter,  whether  he  sup- 
posed that  the  deceased  was  to  be  shot, 
or  another  person. 

In  Creech  v.  Com.  (1908)  32  Ky.  L. 
R^.  808,  107  S.  W.  212,  where  the 
killing  of  the  deceased  was  by  the 
iirother  of  the  accused  in  shooting  at 
A.  with  the  accused's  pistol,  the  ac- 
cused earlier  in  the  day,  when  the 
parties  were  going  along  the  road,  had 
said  to  his  brother  on  three  occasions, 
''Don't  shoot;  you  are  not  close 
enough,"  or,  "Don't  shoot;  you  are 
throwing  your  bullets  away,"  or, 
"Don't  shoot  till  you  get  closer."  Lat- 
er, meeting  in  the  road,  the  killer  said 
to  A.,  "We've  got  you  now,"  and  shot. 
It  was  held  to  be  a  question  for  the 
jury,  and  the  court  declined  to  disturb 
their  finding  of  guilt. 

One  who  frees  one  of  his  insane 
fattier's  hands  from  the  grasp  of  an 
officer  who  had  come  to  arrest  him, 
thus  enabling  him  to  kill  the  officer 
with  a  pistol,  is  guilty  of  murder. 
Johnson  v.  State  (1905)  142  Ala.  70, 
2  LJl.A.(N.S.)  897,  38  So.  182. 

In  Hunter  v.  State  (1912)  104  Ark. 
245,  149  S.  W.  99,  where  the  statute 
provided  that  "all  persons  being  pres- 
ent, aiding  and  abetting  or  ready  and 
consenting  to  aid  and  abet  in  any  fel- 
ony shall  be  deemed  principal  offend- 
ers," etc.,  and  where  the  facts  are  not 
fully  reported,  the  court  said:  "It  is 
true  there  was  no  testimony  that  ap- 
pellant had  knowledge  that  Manasco 
would  stab  deceased,  in  the  difficulty 
to  which  deceased  challenged  him,  nor 
.did  he  make  any  statement  encourag- 
ing him  to  do  so,  but  he  was  present, 
had  been  in  the  company  of  Walter 


Manasco,  who  perpetrated  the  crime, 
when  they  were  ordered  out  of  the 
store,  and  throughout  the  day,  had 
been  heard  to  swear  at  deceased,  show- 
ing an  unkindly  feeling  towards  him, 
and  the  testimony  is  sufficient  to  show 
that  he  was  aiding  and  abetting,  and 
his  readiness  to  consent  to  aid'  and 
abet,  in  the  commission  of  the  offense." 
In  State  v.  McKinzie  (1890)  102  Mo. 
620,  15  S.  W.  149,  where,  upon  the 
question  whether  there  was  evidence 
that  Alexander  McKinzie  was  an  aider 
and  abetter  of  his  son  John  in  a  homi- 
cide, the  court  said :  "Thomas  O'Brien 
testified  that  he  saw  the  defendants 
and  the  deceased  scuffling,  and  Mrs. 
Owens  swore  that  the  next  morning 
after  the  homicide  she  heard  Alex- 
ander McKinzie  say  that  he  and  the 
deceased  were  contending  about  poli- 
tics, and  he  had  a  cane  in  his  hand, 
and  he  tapped  him  with  that,  and  said: 
'I  didn't  have  a  son  that  couldn't  lick 
him,  even  down  to  John.'  We  think 
the  testimony  of  O'Brien  and  Mrs. 
Owens,  taken  in  connection  with  the 
relationship  existing  between  defend- 
ants, and  the  conceded  fact  that  Alex- 
ander was  present,  justified  the  court 
in  leaving  it  to  the  jury  to  say  by  their 
verdict  whether  he  aided  and  abetted 

• 

John  in  the  homicide  or  not." 

In  State  v.  Jarrell  (1906)  141  N.  C. 
722,  53  S.  E.  127,  8  Ann.  Cas.  438,  the 
court  declined  to  disturb  a  conviction 
of  murder  in  the  second  degree  as  to 
"Jarrell,"  where,  as  reported  by  the 
court:  "There  was  evidence  tending 
to  prove  that  the  deceased  and  one 
Barnes  were  riding  in  company  on  the 
public  road  in  Warren  county,  when 
they  were  accosted  by  someone  in  a 
bnggy,  who  said,  'Look  out!  give  us 
the  road.'  The  persons  in  the  buggy 
were  the  prisoners.  Hicks  and  Jar- 
rell. After  some  words  the  deceased 
said:  'You  can  pass,  but  we  would 
like  to  know  what  you  are  fussing 
about.'  Each  prisoner  at  once  jumped 
out  of  the  buggy.  Both  ran  down  the 
road  towards  the  deceased  and  Barnes, 
and  at  the  same  time  one  of  the  de- 
fendants said:  'We  will  whip  you  in 
a  minute.'  When  Hicks  got  in  four  or 
five  steps  he  drew  his  knife,  and 
turned  to  the  deceased,  and  said  'no 
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damn  white  man'  could  run  over  him. 
He  had  the  knffe  in  his  hand.  The  de- 
ceased struck  him  with  the  lash  of 
his  buggy  whip.  Hicks  struck  the  de- 
ceased with  his  knife  and  cut  his 
throat,  from  which  wound  the  de- 
ceased shortly  afterwards  died.  In 
the  meantime  Jarrell  said  to  Barnes: 
*If  you  get  off  your  horse  I  will  eat 
you  up.'" 

Where  the  accused  and  his  compan- 
ion asked  the  deceased  for  liquor,  and 
on  his  .refusal  broke  in  his  door,  the 
accused  threatening  the  deceased,  and 
the  companion  shot  the  deceased,  and 
after  he  fell  the  accused  entered  the 
room,  jumped  upon  the  deceased,  and 
struck  him  with  a  pistol,  it  was  held 
that  the  accused  "participated  in  the 
common  design  to  overcome  \ind  sub- 
due deceased,  and  to  go  as  far  as  to 
kill  him  if  necessary."  State  v.  Mar- 
tino  (1920)  —  N.  M.  — ,  192  Pac.  507, 
conviction  reversed  on  another  ground. 

In  Smith  v.  State  (1902)  136  Ala. 
1,  34  So.  168,  it  was  held  that  it  was 
open -to  the  jury  to  find  that  the  de- 
fendant was  present,  aiding  and  abet- 
ting B.  in  killing  the  deceased,  upon 
evidence  that  deceased  (Taylor)  was 
in  possession  of  a  grove  where  a  pub- 
lic supper  was  being  served,  that  de- 
fendant during  the  evening  had  flour- 
ished a  pistol  and  declared :  "We  are 
going  to  break  this  thing  up,"  "We 
are  going  to  break  up  this  thing  to- 
night," and:  "We  are  going  to  break 
this  thing  up  before  day;  we  will 
break  it  up  in  damn  row," — the  last 
remark  being  made  while  he  was  talk- 
ing to  one  Orr,  who  after  this  fired 
his  pistol,  whereupon  deceased  came 
from  his  house  to  the  place  where  the 
supper  was  being  had,  and  told  Orr 
he  must  not  have  any  fuss,  and  must 
stop  it,  and  that  he  must  not  have 
any  shooting  there;  that  Orr  then 
said,  "I  will  shoot  you,"  and  attempted 
to  do  so,  and  while  they  were  strug- 
gling over  the  pistol  Orr  called  B.  to 
come  and  shoot  Taylor,  or  to  come  on, 
and  B.  and  the  defendant  came  run- 
ning each  with  a  pistol  in  his  hand, 
the  defendant  crying,  "Let  me  get  at 
him,"  and  B.  shot  Taylor. 

In  State  v.  Beebe  (1912)  66  Wash. 
463,  120  Pac.  122,  where  a  conviction 


of  manslaughter  was  reversed  on  ac- 
count of  the  wrongful  admission  of 
testimony^  the  court  declined  to  dis- 
charge the  accused,  where  it  appeared 
that  she  had  put  a  wire  fence  at^ross  a 
private  road;  and  placed  there  a  sign 
"No  trespassing;"  that  the  deceased, 
driving  along  the  road  with  his  sister 
and  brother,  on  coming  to  the  fence, 
got  out  and  proceeded  to  cut  the  wires 
and  remove  the  fence,  whereupon'  the 
matter  proceeded  as  follows:  "Ap- 
pellant then  came  down  from  where 
she  and  her  daughter  were,  and  called 
his  attention  to  the  sign,  to  which  he 
replied,  indicating  that  he  did  not  care 
for  the  sign,  and  proceeded  with  his 
work  of  cutting  the  wires.  Appellant 
then  pointed  to  the  hillside  where  the 
daughter,  Mrs.  Totten,  stood  with  the 
gun,  and  asked  him  if  he  saw  the  gun^ 
to  which  he  made  no  answer,  but 
proceeded  with  his  work  of  cutting  the 
wires.  While  he  was  at  this  work,  ap- 
pellant was  hitting  at  his  hands  with 
an  ax,  evidently  trying  to  interfere 
with  his  cutting  the  wires.  While  this 
was  going  on,  Mrs.  Totten  made  some 
remark  about  shooting  him.  Some 
words  also  passed  between  her  and  the 
sister,  who  was  sitting  in  the  buggy, 
when  Mrs.  Totten  threatened  to  shoot 
the  sister  if  she  did  not  keep  still,  at 
the  same  time  pointing  the  gun  at  her. 
About  the  time  the  deceased  finished 
cutting  the  wires,  Mrs.  Totten  called 
to  her  mother  to  get  out  of  the  way 
and  she  would  shoot  him.  He  then 
looked  towards  Mrs.  Totten,  who  was 
coming  down  the  hill  towards  him.  He 
dodged  two  or  three  times,  evidently 
trying  to  get  behind  a  large  stump 
near  the  roadside,  and  was  then  shot 
by  Mrs.  Totten  in  the  side  of  his  neck, 
resulting  in  his  death  almost  instant- 
ly. Mrs.  Totten  had  advanced  to  with- 
in about  10  feet  of  him  when  she  fired 
the  fatal  shot." 

h.  Illustrations  of  error. 

In  People  v.  Leith  (1877)  62  Cal. 
251,  it  was  held  to  be  error  to  instruct 
the  jury  that  "if  A.  and  B.  go  upon  the 
piece  of  property  belonging  to  them 
jointly,  or  in  which  they  have  a  com- 
mon interest,  for  a  lawful  purpose, 
and  whilst  engaged   in   such   lawful 
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pursuit,  D.,  with  whom  A.  and  B.  have 
had  some  quarrel  or  difficulty,  passes 
by  them  or  goes  toward  them,  and  A. 
commands  D.  to  hold  or  he  will  shoot 
him,  and  B.  then  shoots  and  kills  D., 
under  circumstances  which  would 
make  the  killing  unlawful,  then  A. 
and  B.  would  be  equally  guilty  of  the 
offense,"  as  there  may  have  been  no 
intention  to  carry  out  the  threat;  but 
the  matter  would  be  evidence  of  aiding 
and  abetting. 

In  Waybright  v.  State  (1877)  56Ind. 
122,  in  reversing  a  judgment  for  man-, 
slaughter,  it  was  held  to  be  error  to 
refuse  to  charge  as  follows:  "If  you 
believe  from  the  evidence  that  Wil- 
liam Vawter  struck  the  fatal  blow, 
and  that  the  defendant,  at  the  time 
the  blow  was  struck,  did  not  know  that 
Vawter  intended  to  strike  the  de- 
ceased, and  that  there  was  no  under- 
standing between  Vawter  and  the  de- 
fendant that  they  would  inflict  upon 
the  deceased .  any  unlawful  act,  and 
that  the  defiendant  did  not  contribute 
to  the  death  of  the  deceased,  you  will 
find  the  defendant  not  guilty." 

In  Ramon  v.  State  (1902)  —  Tex. 
Crim.  Rep.  — ,  68  S.  W.  987,  where  the 
son  of  deceased  testified  that  the  de- 
fendant and  another  held  him,  in.  spite 
of  his  request  that  they  let  him  go  to 
his  father's  assistance  while  the  lat- 
ter was  being  stabbed,  the  court  re- 
versed a  conviction  of  murder  in  the 
second  degree,  because  of  an  instruc- 
tion that  "if  you  believe  from  the  testi- 
mony that  defendant  held  Benito 
Noriega,  knowing  that  Pancbo  Camp 
was  about  to  kill  Carmen  Noriega,  or 
that  defendant  held  Benito  Noriega, 
and,  knowing  that  Pancho  Camp  was 
assaulting  Carmen  Noriega  with  a 
dagger,  still  held  him  in  a  reckless 
disregard  as  to  what  Camp  would,  do, 
then  he  is  guilty  as  a  principal,  and 
may  be  so  punished," — on  the  ground 
that  the  instruction  did  not  state  that 
the  defendant  knew  that  the  person 
he  was  holding  wished  to  go  to  his 
father's  assistance. 

In  Adams  v.  State  (1879)  65  Ind. 
565,  where  the  deceased  was  intoxi- 
cated and  threatened  to  shoot  anyone 
who  interfered  with  him.  P.,  who  had 
shortly  before  had  a  quarrel  with  him, 


struck  him  and  requested  his  own 
companions,  the  defendant  and  an- 
other, to  join  him  in  disarming  de- 
ceased, which  they  did.  Presently  P. 
called  out,  "Now,  I  have  it,"  and  the 
pistol  in  P.'s  hands  was  discharged, 
killing  the  deceased.  There  being  no 
evidence  of  any  design  to  kill,  it  was 
held  that  the  defendant  was  not  guilty 
of  manslaughter,  the  court  stating  that 
there  could  not  be  an  aider  and  abet- 
ter in  a  case  of  involuntary  man- 
slaughter. 

The  deceased  having  been  killed  by 
fire,  applied  to  turpentine  and  gasolene 
which  had  been  poured  over  him,  the 
court,  in  Renner  v.  State  (1901)  43 
Tex.  Crim.  Rep.  347,  65  S.  W.  1102, 
said:  "If  appellant  entered  into  a 
conspiracy  with  Chapman  or  Faulkner, 
or  any  of  the  parties  connected  with 
the  transaction,  to  place  turpentine 
and  gasolene  upon  the  body  of  Bane 
for  the  purpose  of  a  joke,  or  of  causing 
him  to  get  up  and  leave  the  saloon, 
and  this  was  the  end  and  scope  of  his 
connection  with  the  matter,  and  that 
he  did  not  assent  or  ag]:ee  to  the  burn- 
ing, or  did  not  aid  in  some  way  in 
so  doing,  so  as  to  make  him  a  princi- 
pal, that  he  would  not  be  guilty  of  the 
burning.  This  question  should  have 
been  submitted  to  the  jury.  It  was 
one  of  the  issues  made  by  the  testi- 
mony." 

In  Landrum  v.  Com.  (1906)  123  Ky. 
472,  96  S.  W.  587,  a  man  awakened  in 
his  house  from  a  drunken  sleep  by 
pistol  shots,  who  rushed  into  the  next 
room  where  G.  was  staggering  about, 
at  whom  someone  was  shooting  from 
outside,  was  held  not  guilty  of  aiding 
and  abetting,  where  he  seized  a  re- 
volver and  returned  the  fire  from  out- 
side, although  he  also  shot  at  and 
wounded  G.,  who  was  killed  a  moment 
later  by  a  shot  from  outside,  there 
being  no  preconcert. 

In  State  v.  Rector  (1894)  126  Mo. 
328,  23  S.  W.  1074,  it  was  held  to  be 
no  evidence  of  guilt  of  the  accused 
that  the  deceased  might  have  been 
killed  by  a  blow  from  a  hoe  snatched 
out  of  the  hands  of  the  accused,  who 
bad  brought  it  for  ordinary  use. 

In  State  v.  Matthews  (1878)  78  N.  C. 
523,  it  would  appear  that  the  defend- 
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ant  Humphreys  cursed  deceased,  said 
he  had  sworn  to  a  damned  lie,  and 
called  on  defendant  Matthews  to  prove 
it;  Matthews  stepped  forward,  and  de- 
ceased knocked  him  down,  whereupon, 
as  seems  probable,  Matthews  stabbed 
deceased;  'Vhen  deceased  knocked 
Matthews  down,  Humphreys  put  his 
hand  in  his  pocket  and  said  he  would 
shoot  the  damned  rascal,  when  his 
wife  seized  and  held  him  until  de- 
ceased f  ^1."  The  court  said  that  what 
Humphreys  ''said  or  did  before  the 
fight  began  must  be  excluded  from 
consideration,  for  although  it  was  cal- 
culated and  intended  to  provoke  a 
breach  of  the  peace  between  him  and 
the  deceased,  it  was  neither  calcu- 
lated nor  intended  to  provoke  a  fight 
between  Matthews  and  the  deceased. 
What  he  said  after  the  fatal  wound 
was  given  must  also  be  excluded,  be- 
cause it  could  not  encourage,  aid,  or 


abet  Matthews  to  give  it.  .  .  • 
What  Humphreys  said  was  calculated 
to  encourage  Matthews,  and  the  jury 
might  not  unreasonably  have  found 
that  it  was  said  during  the  fight,  and 
before  the  fatal  wound  was  given,  and 
that  Humphreys  was  a  principal  in  the 
manslaughter.  But  they  might  also 
have  found  that  Humphreys  reason- 
ably believed  that  Matthews  was  about 
to  be  feloniously  killed,  and  interfered 
to  the  extent  that  he  did,  to  prevent 
a  felony,  as  he  lawfully  might." 

In  Walker  v.  State  (1891)  29  Tex. 
App.  621,  16  S.  W.  548,  where  deceased 
jostled  a  drunken  man  whom  defend- 
ant was  escortihg  home  at  night,  and 
the  drunken  man  inunediately  shot 
him,  it  was  held  that  if  the  defendant, 
immediately  on  hearing  the  pistol, 
knocked  the  deceased  down,  that  did 
not  make  him  a  principal  offender. 

B.  B.  B* 
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V. 

WHITE  ASH  COAL  COMPANY  et  al. 

THOMAS  L.  EVANS,  Receiver, 

ROSELAND  FUEL  COMPANY,  Intervener,  Appt. 

Iowa  Supreme  Court  ^  Fehruary  16,  1920. 

(—  Iowa,  — ,  176  N.  W.  287.) 

Receiver  —  right  to  operate  business. 

1.  A  receiver  of  a  private  insolvent  corporation  should  close  up  its  busi- 
ness as  speedily  as  possible,  and  not  operate  it  at  a  loss. 

[See  note  on  this  question  beginning  on  page  292.] 

—  authority  to  make  improvident  con- 
tracts. 

2.  An  order  directing  a  receiver  to 
take  possession  of  a  mine  and  operate 
the  same  if  in  his  judgment  it  can  be 
operated  within  the  income  arising 
from  its  operation  does  not  authorize 
the  receiver  to  make  any  improvident 
contracts.  • 


—  power  to  contract  for  sale  of  prod- 
uct. 

3.  A  receiver  for  a  mine,  with  au- 
thority to  operate  the  same  if  in  his 
judgment  it  can  be  operated  within  its 
income,  has  no  implied  authority  to 


make  a  contract  for  delivery  of  coal, 
which  will  extend  beyond  the  sale  of 
the  mine,  if  he  is  also  directed  to 
preserve  and  maintain  the  property  in 
condition  to  bring  the  largest  price  in 
case  of  sale. 

[See  23  R.  C.  L.  77.] 

—  duty  to  parties. 

4.  A  receiver  stands  indifferent  be- 
tween the  parties,  though  appointed  on 
application  of  one  of  them,  prudently 
to  preserve  the  property  intrusted  to 
him  as  an  officer  of  the  court. 

[See  23  R.  C.  L.  7,  8.] 
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—powers  of. 

5,  A  receiver  has  no  powers  except 
those  expressly  conferred  upon  him  by 
the  court  or  reasonably  to  be  implied 
from  its  orders. 

[See  23  R.  C.  L.  70.] 

—right  to  apply  for  Instructions. 

6.  A  receiver  is  subject  to  the 
court's  directions  and  orders  in  the 
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discharge  of  his  official  duties,  and  is 
at  all  times  entitled  to  apply  to  the 
court  for  instructions. 

—  continuing  business. 

7.  A  business  should  not  be  con- 
tinued under  a  receivership  when  it 
cannot  be  conducted  except  at  a  loss. 

[See  23  R.  C.  L.  73.] 


Appeal  by  intervener  from  a  judgment  of  the  District  Court  for  Monroe 
County  (Anderson,  J.)  in  favor  of  the  receiver  and  plaintiffs  in  an  action 
brought  to  foreclose  a  combined  real  estate  and  chattel  mortgage  on  a 
coal  mining  property  given  to  plaintiffs.    Affirmed. 


Statement  by  Preston,  J.c 

Action  in  equity  to  foreclose  a 
combined   real   estate   and    chattel 
mortgage  on  a  coal  mining  property, 
given  to  plaintiffs.     In  connection 
with  the  foreclosure,  plaintiffs  ap- 
plied for,  and  had  appointed,  a  re- 
ceiver to  take  charge  of  the  prop- 
erty pending  the  foreclosure  and  sale 
thereof.    The  action  was  begun  and 
the  receiver   appointed   September 
29, 1916.    Judgment  and  decree  was 
entered  in  favor  of  plaintiffs  Decem- 
ber 2d  thereafter.     The  defendant 
coal  company  was  wholly  insolvent, 
and  the  property  was  in  a  run-down 
and  dilapidated  condition.     By  au- 
thority of  the  court,  the  receiver 
borrowed  about  $7,000  to  put  the 
property  in  shape  so  it  could  be  oper- 
ated until  a  sale  was  made.     Ap- 
pellees contend  that  the  property 
was  operated  at  a  loss,  and  this  may 
be  so  as  to  the  first  month  or  so,  but 
thereafter  there  was  a  shortage  of 
coal  and  an  increased  demand  there- 
for. As  we  understand  the  amended 
record,  the  receipts  or  gross  earn- 
ings for  the  entire  time  of  the  re- 
ceivership   exceeded    the    expend- 
iture^  by  about  $50.  The  gross  earn- 
ings amounted   to   nearly   $45,000. 
But  the  total  receipts  and  proceeds 
of  the  sale  are  not  enough  to  satisfy 
the  plaintiffs*  claims  and  pay  the 
costs  and  expenses  of  the  receiver- 
ship.   Thei:e  will  be  a  deficit  even  if 
the  judgement  against  intervener  is 
paid.      The   receiver   operated   the 
mine  about  2J  months.    December 
15,  1916,  the  property  was  sold  by 


the  receiver,  according  to  the  provi- 
sions of  the  decree,  and  the  purchase 
money  paid,  and  the  property  turned 
over  to  the  purchaser.     The  inter- 
vener,   a    nonincorporated    concern 
owned  by  W.  A.  Linton  and  his  wif e^ 
and  managed  by  said  Linton,  was 
not  made  a  party  to  the  foreclosure 
proceedings.    After  the  sale  of  the 
property  on  December  15,  to  wit,  on 
December  21,  1916,  the  intervener 
filed    a    petition    of    intervention^ 
claiming  damages  for  the  breach  of 
a  written  contract  entered  into  by 
the    intervener    and   the    receiver,^ 
without  authority  or  order  from  the 
court,  as  appellees  contend,  but  with 
authority,  at  least  implied  authority, 
as  intervener  says,  by  which  the  re- 
ceiver   agreed    to    furnish    certain 
■  quantities  of  coal  to  intervener  to 
March  31, 1917.    Coal  was  furnished 
up  to  the  time  of  the  sale  of  the 
property,  but  not  all  paid  for  by  in- 
tervener.   The  alleged  breach  of  the 
contract  is  for  the  failure  to  fur* 
nish  coal  thereafter  to  the  end  of 
the  contract.    The  damage  claimed 
by  intervener  is  the  difference  be- 
tween the  contract  price  and  the 
market  price  of  coal  during  the  term 
of  the  agreement.     The  petition  of 
intervention  claims  $5,000  damages, 
but    intervener    claims    the    proof 
shows  about  $2,000,  or  something 
under  that.     The  receiver  filed  a 
cross  petition  to  the  petition  of  in- 
tervention, asking  judgment  against 
intervener   for    coal    actually    fur- 
nished up  to  the  time  of  the  sale,  in 
the  sum  of  $912.64.     It  was  con- 
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ceded  on  the  trial  by  intervener  that 
he  was  indebted  to  the  receiver  in 
that  amount ;  that  being  the  balance 
on  the  itemized  statement  attached 
to  the  receiver's  cross  petition. 
After  a  full  trial,  the  trial  court  held 
that  intervener  was  not  entitled  to 
recover  on  the  contract  after  the 
sale  of  the  mine,  dismissed  the  peti- 
tion of  intervention,  and  rendered 
judgment  against  intervener  on  the 
receiver's  cross  petition.  Inter\'ener 
appeals.    Affirmed. 

Messrs.  Gilmore  &  Moon  and  D.  W. 
Bates  for  appellant. 

Mr.  J.  C.  Mabry,  for  appellees: 

The  receiver  is  not  the  agent  of  any 
party  to  the  litigation  out  of  which  the 
receivership  grows,  but  acts  for  the 
court  as  its  arm  or  officer,  having  no 
powers  save  those  conferred  upon  him 
by  its  orders,  or  reasonably  to  be  im- 
plied therefrom. 

State  Cent.  Sav.  Bank  v.  Fanning 
Ball-Bearing  Chain  Co.  118  Iowa,  698, 
92  N.  W.  712;  Bank  of  Montreal  v. 
Chicago,  C.  &  W.  R.  Co.  48  Iowa,  518; 
Beach,  Receivers,  Alderson's  ed.  §§  2, 
4,  262,  448;  10  Enc.  U.  S.  Sup.  Ct.  Rep. 
p.  542,  subd.  II. ;  34  Cyc.  p.  236,  subd. 
E.;  High,  Receivers,  §$i  186,  796;  Ellis 
V.  Little,  27  Kan.  707,  41  Am.  Rep.  434; 
1  Clark,  Receivers,  1918  ed.  §  15. 

The  receiver  takes  the  debtor's  prop- 
erty subject  to  the  payment  of  all  valid 
prior  liens.  Such  encumbrances  are 
entitled 'to  protection  and  to  payment 
from  the  property  which  they  cover. 

Union  Nat.  Bank  v.  Bank  of  Kansas 
City,  136  U.  S.  223,  34  L.  ed.  341,  10 
Sup.  Ct.  Rep.  1013;  Kneeland  v.  Ameri- 
can Loan  &  T.  Co.  136  U.  S.  89,  34  L. 
ed.  379,  10  Sup.  Ct.  Rep.  950;  State  ex 
rel.  Hunt  v.  Superior  Ct.  8  Wash.  210, 
25  L.R.A.  354,  35  Pac.  1087;  Walling 
V.  Miller,  108  N.  Y.  173,  2  Am.  St.  Rep. 
400,  15  N.  E.  65;  Ellis  v.  Vernon  Ice, 
Light,  &  Water  Co.  4  Tex.  Civ.  App. 
66,  23  S.  W.  856;  Smith  v.  Sioux  City 
Nursery  &  Seed  Co.  109  Iowa,  51,  79 
N.  W.  457;  34  Cyc.  p.  193,  subd.  IL; 
1  Clark,  Receivers,  1918  ed.  §  496. 

The  receiver  could  not  enter  into  a 
contract  that  would  create  a  lien  upon 
the  property  in  his  hands  beyond  the 
period  when  he  would  be  required  to 
sell  the  property  and  cease  to  operate 
it,  and  all  persons  contracting  with 
the  receiver  must  do  so  at  their  peril, 
and  with  notice  of  his  inability *to  en- 
cumber  the   property  with   contracts 


reaching  into  the  future  and  beyond 
the  period  when  the  property  would  be 
sold. 

Beach,  Receivers,  Alderson's  ed.  S§ 
2,  4,  270;  Ellis  v.  Little,  27  Kan.  707, 
41  Am.  Rep.  434;  Hendrie  &  B.  Mfg. 
Co.  V.  Parry,  37  Colo.  359,  86  Pac.  113; 
Chicago  Deposit  Vault  Co.  v.  McNulta, 
153  U.  S.  554,  38  L.  ed.  819,  14  Sup. 
Ct.  Rep.  915;  Braman  v.  Farmers'  Loan 
&  T.  Co.  51  C.  C.  A.  644,  114  Fed.  18; 
Stone  V.  St.  Louis  Union  Trust  Co.  183 
Mo.  App.  261,  166  S.  W.  1091;  34  Cyc. 
pp.  286,  287,  subd.  C;  Brunner  v.  Cen- 
tral Glass  Co.  18  Ind.  App.  174,  63  Am. 
St.  Rep.  339,  47  N.  E.  686;  Vanderbilt 
v.  Little,  51  N.  J.  Eq.  289,  26  Atl.  1025. 

All  persons  are  chargeable  with 
knowledge  that  they  contract  with  a 
receiver  at  their  peril,  and  that  the 
court  has  unquestioned  power  to  nulli- 
fy or  vacate  agreements  made  with 
him. 

Ellis  V.  Little,  27  Kan.  707,  41  Am. 
Rep.  434;  Hendrie  &  B.  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac:  113;  High, 
Receivers,  4th  ed.  §  186;  Chicago  De- 
posit Vault  Co,  V.  McNulta,  153  U.  S. 
554,  38  L.  ed.  819,  14  Sup.  Ct.  Rep. 
915;  Stone  v.  St.  Louis  Union  Trust 
Co.  183  Mo.  App.  261,  166  S.  W.  1091 ; 
Braman  v.  Farmers'  Loan  &  T.  Co.  51 
C.  C.  A.  644,  114  Fed.  18. 

The  very  purpose  of  a  receivership 
of  a  private  insolvent  incorporation  is 
to  close  up  its  business  and  distribute 
its  property  as  speedily  as  possible, 
and  should  not  be  operated  at  a  loss. 

1  Clark,  Receivers,  1918  ed.  §  556; 
Beach,  Receivers,  Alderson's  ed.  §§ 
293,  477 ;  St.  Joseph  Gas  Co.  v.  Barker, 
243  Fed.  206;  34  Cyc.  p.  286,  subd.  B. 

Preston,  J.,  delivered  the  opinion 
of  the  court : 

The  controversy  is  over  the  propo- 
sition whether  intervener  is  entitled 
to  damages  for  a  breach  of  the  eon- 
tract  after  the  sale,  which  appellees 
contend  would  have  the  effect  to 
compel  plaintiffs,  having  valid  liens, 
to  pay  such  claim,  and  they  claim, 
too,  that  it  would  require  the  opera- 
tion of  the  mine  till  March  31,  1917, 
at  a  loss,  for  the  sole  benefit  of  in- 
tervener. Separate  answers  to  the 
intervention  were  filed  by  the  receiv- 
er and  the  plaintiffs,  in*  which  four 
or  five  defenses  are  set  up,  but  all  of 
which  we  need  not  discuss.  As  we 
view  it,  the  controlling  question  is 


FIRST  NAT.  BANK  v. 

( —  Iowa,  — , 

whether  the  receiver — concededly 
an  ofScer  of  the  court — ^had  author- 
ity under  this  record  to  make  a  con- 
tract which  would  be  binding  and 
enforceable  in  the  future,  and  after 
the  sale  of  the  property.  Before 
proceeding  to  the  merits,  it  may  be 
well  to  notice  one  or  two  further 
matters.        ^ 

It  is  thought  by  appellant  that 
there  is  an  estoppel  as  against  plain- 
tiffs and  the  receiver,  because,  as  is 
claimed,  the  plaintiffs  knew  of  the 
contract  and  its  provisions,  and  ac- 
quiesced therein.  Appellees  concede 
that  they  knew  coal  was  being  fur- 
nished intervener,  and  that  there 
was  some  arrangement,  but  they 
deny  that  they  had  any  knowledge 
of  the  terms  of  the  contract  or  the 
time  it  was  to  run,  and  say  they 
never  saw  the  contract  or  a  copy  of 
it  until  the  trial  of  the  case.  On  the 
other  hand,  a  sale  of  the  property 
was  contemplated  from  the  start, 
and  this  was  known  to  intervener. 
Its  manager,  Linton  himself,  con- 
templated a  purchase  of  the  prop- 
erty, and  aided  the  receiver  in  try- 
ing to  find  a  purchaser.  Under  the 
authorities,  the  very  purpose  of  a  re- 
ceivership of  a  private  insolvent  cor- 
poration is  to  close  up  its  business 
-  .  M  ^^  and  distribute  the 
to  operate  property     or     pro- 

bo.i.e...  ^^^g  speedily,  and 

it  should  not  be  operated  at  a  loss. 
There  may  be  other  circimistances 
in  the  evidence  bearing  on  this  point, 
but  we  think  the  record  does  not 
show  acquiescence  or  an  estoppel  if 
intervener  had  pleaded  an  estoppel, 
and  even  though  an  estoppel  would 
operate  as  against  the  court,  which 
is  questioned  by  some  of  the  cases. 

The  orders  of  the  court  having  a 
bearing  will  be  set  out.  The  order 
appointing  the  receiver  provides: 
That  the  receiver  take  immediate 
charge  of  all  the  mining  property, 
equipment,  and  assets  of  every  kind 
connected  therewith  and  preserve 
the  same,  and  he  is  hereby  author- 
ized to  employ  such  help  as  may  be 
necessary  to  preserve  and  maintain 
all  the  said  property  and  to  keep  the 
said  mine  in  reasonably  good  condi- 
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tion,  and  to  operate  the  same  mine 
if  in  his  judgment  it  can  be  so  oper- 
ated within  the  income  arising  from 
the  operation  thereof,  and  the  sale 
and  marketing  of  coal  therefrom, 
and  lie  is  authorized  to  make  sueh 
contracts  for  the  marketing  of  coal 
therefrom  as  in  his  judgment  will 
produce  sufficient  income  to  keep 
said  mine  in  reasonable  condition  for 
operation  and  keep  the  same  in 
operation  during  such  periods  of 
time  as  in  his  judgment  the  business 
thereof  will  justify,  and  conduct  all 
said  business  as  in  his  judgment  will 
best  preserve  and  maintain  said 
property  in  condition  to  bring  the 
largest  price  in  case  a  sale  thereof 
shall  be  ordered,  and  all  till  the  fur- 
ther orders  of  the  court  or  a  judge 
thereof  in  the  premises.  Soon  after 
the  appointment  of  the  receiver,  he 
made  application  to  borrow  money 
for  repairs  and  operating  expenses, 
in  which  he  alleged  that  ^'it  is  neces- 
sary to  keep  said  mine  in  operation 
to  whatever  extent  its  produce  can 
be  marketed  in  order  to  keep  the 
said  mine  from  rapidly  deteriorating 
and  diminishing  in  value,"  and  ''he 
believes  the  said  mine  can  be  kept  in 
condition  to  be  operated  at  a  profit 
during  the  receivership  and  in  such 
condition  to  sell  for  enough  more 
than  in  its  present  condition  to  jus- 
tity  the  expenditures."  The  order 
was  granted,  and  it  provides,  among 
other  things,  that  in  order  to  pre- 
vent the  property  from  rapidly  de- 
.  teriorating  and  decreasing  in  value, 
it  is  necessary  to  keep  the  same  in 
operation  to  whatever  extent  its 
products  can  be  readily  sold  on  the 
market.  The  court  seems  to  have 
refused  to  recognize  as  binding  any 
contract  that  would  tie  up  the  prop- 
erty or  be  an  encumbrance  on  it  in 
the  future,  for  in  the  order  of  sale 
it  is  expressly  provided  that  the 
property  should  go  to  the  purchaser 
"devested  of  all  contracts  for  the 
sale  of  coal  made  by  the  receiver, 
and  which  shall  be  held  to  terminate 
with  the  sale  of  said  property  by  the 
.  receiver."  The  receiver  testifies 
that  it  was  his  intention  to  sell  the 
property  as  soon  as  he  could  find  a 
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purchaser  at  the  price  the  court 
would  authorize  him  to  sell  for,  and 
that,  because  he  did  not  have  the 
money  to  make  the  necessary  re- 
pairs and  extension  work,  the  mine 
could  not  have  continued  to  operate 
through  the  winter  to  the  1st  of 
April ;  that,  if  the  property  had  not 
been  sold  in  December,  he  would 
have  been  compelled  to  shut  the 
mine  down,  and  there  would  have 
been  nothing  to  the  mine, — ^no  funds 
to  do  anything  with.  Appellant  re- 
lies upon  the  language  of  the  order 
appointing  the  receiver,  that  he  is 
authorized  to  make  such  contracts 
for  the  marketing  of  the  coal  as  will, 
in  his  judgment,  produce  sufficient 
income  to  keep  the  mine  in  opera- 
-^.*H»*i*^  #«       tion,  etc.-    But  this 

— antnoriiT  to  i  ■»         i  ai_       • 

make  improvi.  would  not  authonze 
dent  contract..     ^^^      receiver      to 

make  any  improvident  contracts,  or 
contracts  unlimited  in  number  or 
time,  nor  does  it  specifically  author- 
ize him  to  make  a  contract  to  April 
1, 1917,  nor  do  we  think  there  is  any 
implied  authority  for  the  receiver  to 
do  so  when  the  language  is  consid- 

-power  to  ®^^^   ^^   connectioo 

^ntraet  for  «aie  with  Other  language 

of  prodnct.  i^  ^j^^  ^y^^j.  ^^^  j^ji 

the  circumstances  of  the  case.  The 
language  relied  on  is  limited  by 
other  provisions  in  the  same  order. 
tFor  instance,  the  receiver  is  to  oper- 
ate the  mine  if  in  his  judgment  it 
can  be  operated  within  the  income, 
and  again,  to  operate  it  for  such 
period  of  time  as  in  his  judgment 
the  business  will  justify,  and  to  con- 
duct the  business  so  as  to  best  pre- 
serve and  maintain  the  property  in 
condition  to  bring  the  largest  price 
in  case  of  a  sale.  As  said,  the  receiv- 
er testifies  that,  in  his  judgment,  he 
could  not  have  longer  operated  the 
mine  in  accordance  with  his  order  of 
appointment. 

Code,  §  3824,  provides:  "Subject 
to  the  control  of  the  court  or  judge, 
a  receiver  has  power  to  bring  and 
defend  actions,  to  take  and  keep  pos- 
session of  property,  to  collect  debts, 
to  receive  the  rents  and  profits  of 
real  property,  and,  generally,  to  do 
such  acts  in  respect  to  the  property 


committed  to  him  as  may  be  author- 
ized by  law  or  ordered  by  the  court." 
The  receiver  stands  indifferent  as 
between  the  parties, 
though  appointed  on  Jj;^r«e.!* 
the    application    of 
one  of  them,  to  prudently  preserve 
and  protect  the  property  intrusted 
to  him  as  an  officer  of  the  court. 
The  property  is  in  custodia  legis, 
and  the  receiver  acts  for  the  court, 
as  its  creature  or  officer^  having  no 
powers  save  those  conferred  upon 
him  by  its  orders,  ^^^^^,     ^ 
or  reasonably  to  be        ^*'*  *  ' 
implied  therefrom.    He  is  subject  to 
the  court's  directions  and  orders  in 
the  discharge  of  his  official  duties, 
and  at  all  times  is  entitled  to  apply 
to    the    court    for 

instructions.  State  7oV'iilt;*.«*KiI. 
Cent.  Sav.  Bank  v. 
Fanning  Bail-Bearing  Chain  Co.  118 
Iowa,  698,  92  N.  W.  712;  Bank  of 
Montreal  v.  Chicago,  C.  &  W.  R.  Co. 
48  Iowa,  518;  1  Clark,  Receivers, 
1918  ed.  §§  16  and  18. 

A  busmess  should  not  be  con- 
tinued under  a  receivership  when  it 
cannot  be  conducted  except  at  a  loss. 
When    it    becomes 


apparent  that  the  JlJJin""*"* 
business  cannot  be 
conducted  save  at  the  expense  of  the 
state,  and  no  ulterior  benefit  is  rea* 
sonably  to  be  anticipated,  the  officer, 
in  the  exercise  of  reasonable  pru- 
dence in  the  care  of  the  property 
intrusted  to  his  keeping,  should  pro- 
ceed no  further  without  specific  di- 
rections. 34  Cyc.  286.  The  same 
volume  (page  287)  reads: 

"The  courts,  however,  decline  to 
sanction  the  exercise  of  this  discre- 
tion on  the  part  of  receivers  in  re- 
spect to  large  outlays  or  contracts 
extending  beyond  the  receivership, 
and  intended  to  be  binding  upon  the 
trust." 

"Although,  as  receiver,  he  may 
enter  into  negotiations  and  make 
such  agreements  as  would  be  bind- 
ing upon  him  as  an  individual,  yet, 
in  order  to  affect  the  funds  in  his 
hands,  his  acts  must  be  ratified  by 
the  court*  This  rule  is  so  well  estab- 
lished that  it  has  been  decided  that 
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aD  persons  contracting  with  a  receiv- 
er are  chargeable  with  knowledge  of 
his  inability  to  contract,  and  enter 
into  contracts  with  him  at  their 
peril,  and  that  the  court  has  unques- 
tioned power  to  modify  or  even  va- 
cate his  agreements."  Beach,  Re- 
ceivers, Alderson's  ed.  §  270 ;  High, 
Receivers,  4th  ed.  §  186;  Chicago 
Deposit  Vault  Co.  v.  McNulta,  153 
U.  S.  654,  38  L.  ed.  819,  14  Sup.  Ct. 
Rep.  915. 

Appellant  relies  largely  upon  the 
case  of  Worthington  v.  Oak  &  H. 
Park  Improv.  Co.  100  Iowa,  39,  69 
N.  W.  258.  Counsel  also  cite  Shreve 
v.  Hankinson,  34  N.  J.  Eq.  413; 
Weeks  v.  Weeks,  106  N.  Y.  626,  13 
N.  E.  96;  Yetzer  v.  Applegate,  85 
Iowa,  121,  52  N.  W.  118;  Brown  v. 
Winterbottom,  98  Ohio  St.  127,  3 
AX.R.  1465,  120  N.  E.  292.  In  the 
Worthington  Case  some  of  the  dis- 
cussion might  be  considered  favor- 
able to  appellant ;  but,  as  to  the  main 
points  involved,  it  is  readily  distin- 
guishable f  ro^l  the  instant  case*  In 
that  case  the  court  had  made  an  or« 
der  which  provides  in  part  as  fol- 
lows: "It  is  further  ordered  that 
the  said  receiver  have  authority,  and 
he  is  hereby  directed,  to  continue  to 
operate  the  said  college  as  an  insti- 
tution of  learning,  affording  like  fa- 
cilities as  heretofore,  •  •  •  and  to 
make  all  contracts  for  professors, 
teadiers,  servants,  helpers,  and  as- 
sistants he  may  find  necessary  to  the 
successful  operation  and  continu- 
ance thereof,  .  .  .  and  also  to 
recognize  and  adopt  any  contracts 
now  outstanding  made  by  the  said 
Longwell  for  the  employment  of  pro- 
fessors for.  help  for  the  ensuing 
year,  or  for  printing  and  advertising 
for  the  ensuing  year,  and  for  work 
and  labor  and  supplies  for  the  ensu- 
ing year.*' 

Under  this  order  and  authority, 
the  receiver  employed  an  instructor 
for  the  school  year,  but  at  the  ex- 
piration of  one  month  discharged 
her  and  attempted  to  terminate  her 
contract.  She  asked  damages  for 
breach  of  the  contract,  and  her  claim 
was  sustained.  She  was  discharged 
only  because  the  department  which 
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she  was  conducting  was  not  self- 
supporting.  The  whole  college  was 
conducted  at  a  loss ;  yet  it  was  oper- 
ated under  the  receiver  for  the  year 
for  which  the  instructor  had  been 
employed.  The  order  of  appoint- 
ment contemplated  that  the  school 
should  be  operated  by  the  receiver 
during  the  year.  It  specifically  di- 
rected the  receiver  to  employ  teach- 
ers to  operate  the  college,  and  au- 
thorized the  receiver  to  adopt  and 
recognize  any  contracts  outstanding, 
made  by  the  president,  for  the  em- 
ployment of  professors  for  the  en- 
suing year.  The  court  found  that 
the  instructor  was  employed  by  the 
president  and  by  the  receiver  him- 
self. In  that  case  it  was  in  contem- 
plation of  the  court  and  all  parties 
interested  that  the  college  should 
not  be  sold  by  the  receiver,  but 
operated  during  the  ensuing  -year. 
The  receiver  urged  that  the  contract 
was  an  imprudent  undertaking,  and 
that  the  receiver  had  authority  to 
revoke  and  rescind  it  in  the  interest 
of  the  college  and  creditors,  and  the 
court  said  that,  if  it  was  an  ordinary 
decree  in  the  case  of  the  appoint- 
ment of  a  receiver,  there  would,  no 
doubt,  be  force  in  such  position.  In 
the  respects  mentioned,  that  case 
differs  from  the  one  at  bar.  Here 
the  appointment  did  not  authorize 
the  operation  of  this  coal  mine  dur- 
ing the  ensuing  year,  or  for  any 
definite  length  of  time. 

The  Shreve  and  Weeks  Cases, 
supra,  are  similar.  There  it  was  evi- 
dent from  the  beginning  that  the 
litigation  would  be  pending  through 
a  period  of  years,  which  fact  was 
submitted  to  the  court,  and  the 
court  specifically  ordered  the  receiv- 
er to  make  a  lease  for  three  years. 
This  was  known  to,  and  acquiesced 
in  by,  all  parties  interested.  When 
the  three-year  term  expired,  the  liti- 
gation was  still  pending,  with  the 
prospect  that  it  would  continue  for 
at  least  another  three  years,  and  the 
court  specifically  directed  the  receiv- 
er to  extend  the  leases  for  another 
three-year  period.  Contrary  to  ex- 
pectations, the  litigation  terminated 
before  the  last  three-year  period  ex- 
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pired»  and  objection  was  made  to  the 
continuation  of  the  leases  to  the  end 
of  the  term.  Under  such  circum- 
stances it  was  held  that  the  equities 
were  in  favor  of  the  tenants,  and 
should  be  considered  in  view  of  all 
the  conditions.  Such  is  not  the  sit- 
uation  in  the  case  now  before  us. 

Brown  v.  Winterbottom,  supra, 
was  a  case  of  negligence,  holding 
that  liability  for  personal  injury 
growing  out  of  the  operation  of 
property  by  a  receiver  is  a  part  of 
the  expenses  and  liabilities  of  the 
receivership.  We  think  it  is  not  in 
point  on  the  question  being  now  con- 
sidered. Nor  does  the  Yetzer  Case 
apply  to  such  a  case  as  this. 

Other  and  additional  matters  set 
up  by  receiver  and  plaintiffs  in 
answer  to  the  petition  of  interven- 
tion are  that  appellant  was  not  enti- 
tled to  recover  because  of  liens  on 
the  property  in  favor  of  plaintiffs 
which  had  existed  for  a  considerable 
time  before  the  receiver  was  ap- 
pointed, and  that  the  receiver  took 
the  property  subject  to  the  payment 
of  such  prior  liens,  and  that  such  en- 
cumbrances are  entitled  to  protec- 


tion, also  that  the  agreement  be- 
tween the  receiver  and  intervener 
was  made  with  the  understanding 
that  the  property  was  for  sale,  and, 
if  sold,  that  it  would  terminate  the 
agreement,  and,  further,  that  the  in- 
tervener was  in  default  in  the  per- 
formance of  his  part  of  the  con- 
tract from  the  time  it  was  made  un- 
til the  time  the  property  was  sold, 
that  the  receiver  was  in  need  of 
money  to  operate  the  mine,  and  that 
the  intervener's  default  hampered 
the  receiver  in  carrying  on  the  mine, 
and  that  for  that  reason  the  receiver 
was  not  bound  to  continue  to  furnish 
coal  after  the  default,  and  some 
other  matters. 

As  before  stated,  we  deem  it  un- 
necessary to  go  into  these  matters 
in  detail.  After  considering  the  en- 
tire record,  we  reach  the  conclusion 
that  the  judgment  of  the  District 
Court  was  right.  It  is  therefore  af- 
firmed. 

Weaver,  Ch.  J.,  and  Evans  and 
Salinger,  JJ.,  concur.    . 

Petition  for  rehearing  denied  May 
17,  1920, 


ANNOTATION. 


Contmiiance  of  business  by  receiver  at  loss. 


I.  Right  to  continue  business,  292. 
II.  Effect  of  discontinuance  on  contract 

of  receiver,  294. 
III.  Liability  of  receiver  for  loss: 

a.  Continuance  authorized  by  court, 

296. 

b.  Continuance   not  authorized   by 

court,  301. 

I,  Right  to  continue  huainesa, 

A  receiver  should  not  ordinarily 
continue  the  business  of  the  insolvent 
at  a  loss.  As  was  said  obiter  in  Flem- 
ing v.  Fleming  Hotel  Go.  (1905)  70 
N.  J.  Eq.  509,  61  Atl.  739 :  "It  is  prop- 
er to  .add  that  the  business  was  not 
one  which  this  court  ought  to  continue 
any  longer  than  was  necessary  to 
properly  advertise  and  dispose  of  it  as 
a  going  concern,  and  it  further  ap- 
peared that  it  was  being  run  by  the 
receiver   at   a   loss,    a   consideration 


which  made  it  his  duty  to  promptly 
dispose  of  it  at  a  fair  sale,  and  thus 
save  the  creditors  from  further  loss." 

The  rule  stated  is  the  basis  of  the 
doctrine  that  a  receiver  may  discon- 
tinue a  business  which  is  resulting  in 
a  loss,  though  to  do  so  involves  the 
breach  of  a  contract  (see. infra,  II.), 
and  is  even  more  strongly  sustained 
by  the  cases  which  hold  that  a  receiv- 
er is  liable  if,  without  authority  of 
court,  he  continues  to  operate  a  los- 
ing business  (see  infra,  III.  b). 

The  rule  that  a  receiver  should  not 
continue  to  operate  a  business  at  a 
loss  has  been  applied  even  to  the  re- 
ceiver of  a  common  carrier,  whose 
continuance  of  the  business  serves 
the  public  interest.  Union  Trust  Co. 
v.  Curtis  (1914)  182  Ind.  61,  L.R.A. 
1916A,  699,  106  N^  E.  562;  Farmers' 
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Loan  £  T.  Co.  v.  Oregon  P.  R.  Co. 
(1897)  31  Or.  237,  38  L.R.A.  424,  65 
Am.  St.  Rep.  822,  48  Pac.  706;  Smith 
V.  New  York  Consol.  Stage  Co.  (1865) 
18  Abb.  Pr.  (N.  Y.)  419,  28  How.  Pr. 
377.  See  also  Gasser  v.  Garden  Bay  R. 
Co.  (1919)  205  Mich.  5,  171  N.  W.  791. 
Compare  Central  Bank  &  T.  Co.  v. 
Greenville  &  W.  R.  Co.  (1917)  248  Fed, 
350. 

In  Union  Trust  Co.  v.  Curtis  (Fed.) 
supra,  a  receiver  was  appointed  to 
take  possession  of  and  operate  a  rail- 
road line  which  was  insolvent.  By 
order  of  the  court,  receiver's  certif- 
icates were  issued,  and  on  failure  to 
meet  the  obligations  of  these  certif- 
icates an  action  was  brought  by  the 
holders  thereof  to  enforce  their  lien 
against  the  property.  The  receiver 
was  ordered  to  sell  the  property,  a 
minimum  price  being  stated  by  the 
court.  The  receiver  was  further 
directed  that  if  no  sale  was  made  on 
the  day  fixed,  he  should  adjourn  the 
sale  from  time  to  time  and  continue 
to  reoffer  the  property.  This  was 
done,  but  no  bidder  was  found  to  pur- 
chase the  property  at  the  "upset 
price,"  and  the  receiver  and  the  court 
published  and  declared  that  no  bid 
would  be  received  for  a  less  price. 
On  appeal  it  was  held  that  the  lower 
court  had  erred  in  refusing  to  lower 
the  selling  price  of  the  property,  stat- 
ing that  when  the  continued  operation 
resulted  in  a  loss  the  property  should 
be  disposed  of.  It  was  said:  'The 
court's  continued  operation  of  the  road 
through  its  receiver,  by  reason  of  its 
failure  to  execute  the  decree  of  sale, 
not  only  withheld  from  the  appellant, 
as  well  as  other  creditors,  payment  of 
their  dues,  but  also  constantly  and 
increasingly  lessened  the  value  of  the 
property  on  which  they  must  rely,  and 
moreover  benefited  no  one  to  serve 
whose  interest  the  receivership  was 
instituted.  Doubtless,  to  the  consid- 
eration which  justifies  a  court  in 
ordering  a  receiver  to  continue  a  busi- 
ness in  its  hands  that  it  may  be  sold 
as  a  going  business,  and  so  bring  a 
better  price,  is,  in  the  case  of  a  rail- 
way, added  that  of  keeping  a  public 
utility  open  for  the  benefit  of' the  pub- 
lic.  ..    .    But,  as  stated,  in  the  in- 


stance before  us  the  continued  opera- 
tion of  the  railroad  by  the  receiver, 
which  the  delay  in  the  execution  of  the 
sale  occasioned,  it  is  clear,  served 
beneficially  no  attached  interest,  pri- 
vate or  public,  but  put  them  all  in  per- 
il, and  the  sale  should  have  been  made 
at  the  earliest  time  and  on  the  best 
terms  obtainable.  A  receiver  for  a 
railroad  is  appointed  to  pi'otect  and 
preserve  its  property  and  the  rights  of 
those  interested  in  it,  and  not  to  waste 
or  lose  it,  and  when  the  continued  op- 
eration results  in  continued  loss,  the 
sale  should,  ordinarily,  be  speedily 
made.  The  court  erred  in  refusing  to 
eliminate  the  'upset  price.' " 

A  motion  was  made  in  Smith  v.  New 
York  Consol.  Stage  Co.  (1865)  18  Abb. 
Pr.  (N.  Y.)  419,  28  How.  Pr.  377,  to 
authorize  a  receiver  to  sell  the  prop- 
erty. The  evidence  showed  that  the 
receiver,  who  by  the  order  was  to  take 
possession  and  hold  the  assigned  prop- 
erty and  the  proceeds  arising  from 
conducting  the  business  of  the  com- 
pany, found  that  the  business  was  so 
unprofitable  that  it  would  not  yield 
enough  to  pay  the  current  expenses, 
and  that  the  receivership  had  no  other 
means  to  defray  the  expenses.  The 
petition  also  showed  that,  except  by 
sale,  the  receiver  could  not  discharge 
the  liens  on  the  property,  as  he  had 
no  funds  of  the  company  either  for 
that  purpose  or  to  continue  the  busi- 
ness. In  holding  that  the  property 
should  be  sold,  the  court  said:  "The 
right  of  the  court  to  authorize  the  re- 
ceiver to  continue  the  business  is, 
however,  indubitable,  and  the  cases 
are  numerous  in  which  the  power  has 
been  exercised  both  by  the  late  court 
of  chancery,  and  by  the  tribunals  pos- 
sessing equity  jurisdiction  since  the 
abolition  of  that  court.  ...  I  shall 
not  stop  to  inquire  whether  the  receiv- 
er has  been  so  authorized  in  this  case, 
because,  if  he  has  been,  it  is  clear 
on  the  papers  before  me  that  the  con- 
cern cannot,  and  if  he  has  not  been, 
ought  not  to,  be  kept  going  by  him. 
It  cannot  be,  because  there  is  a  lack 
of  means,  and  it  ought  not  to  be,  be- 
cause it  is  apparent  that  it  is  a  losing 
business." 

So  in  Farmers'  Loan  &  T.  Co.  v. 
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Oregon  P.  R.  Co.  (1897)  31  Or.  237,  38 
L.R.A.  424,  65  Am.  St.  Rep.  822,  48 
Pac.  706,  a  receiver  had  been  appoint* 
ed,  who  continued  to  operate  at  a  loss. 
It  was  held  that  when  it  became  ap- 
parent that  the  business  would  be  un- 
able to  pay,  the  court  should  refuse  to 
continue  the  operation  of  the  road 
under  the  rec.eiver  unless  its  expenses 
were  guaranteed,  as  no  court  is  bound 
or  ought  to  engage  or  continue  in  the 
operation  of  a  railroad  or  any  other 
enterprise  without  the  ability  to  dis- 
charge its  obligations  promptly. 

In  Gasser  v.  Garden  Bay  R.  Co. 
a919)  205  Mich.  5,  171  N.  W.  791,  it 
was  held  that  neither  the  equities  of 
the  case  nor  the  public  interest  de- 
manded that  the  limited  assets  of  a 
small  railway  should  be  absorbed  or 
encumbered  by  receiver's  certificates 
issued  to  make  the  operation  of  the 
line  possible. 

The  public  interest  was,  however, 
deemed  to  be  paramount  in  Central 
Bank  &  T.  Co.  v.  Greenville  &  W.  R. 
Co.  (1917)  248  Fed.  350.  The  suit 
was  to  foreclose  a  mortgage  executed 
by  the  defendant  railroad  company  on 
its  franchises,  roadbed,  rolling  stock, 
and  equipment.  At  the  institution  of 
the  suit,  on  motion  of  the  complain- 
ants, the  defendant  consenting,  a  re- 
ceiver was  appointed  to  take  charge  of 
the  property  and  to  operate  the  same. 
The  receiver  continued  the  operation 
of  the  road  at  a  loss  until  the  court 
passed  an  order  discontinuing  train 
service,  on  the  ground  that  the  opera- 
tion of  trains  endangered  the  lives  of 
crews  and  passengers.  Thereupon  the 
state,  by  consent  of  the  attorney  gen- 
eral, at  the  relation  of  numerous  cit- 
izens interested  in  the  continued 
operation  of  the  road,  filed  a  petition 
and  prayed  to  be  allowed  to  intervene. 
The  intervention  was  allowed.  The 
state  then  asked. that  the  operation  of 
the  road  should  be  resumed,  whereup- 
on an  order  was  issued  and  served 
upon  the  complainants  and  defendant 
to  show  cause  why  the  operation  of 
the  road  should  not  be  resumed,  and 
on  the  coming  in  of  the  return  this 
matter  was  heard.  The  court  held 
that  the  petition  should  be  granted 
and  the  operation  of  the  road  resumed. 


It  was  said:  **1  believe  that  the  con- 
ditions demand  that,  notwithstanding 
previous  losses, .  the  receivers  shall 
issue  a  sufficient  amount  of  certificates 
to  put  the  road  in  condition  to  run 
trains  over  it,  and  just  as  soon  as  they 
can  get  the  road  in  condition  to  run 
trains  over  it,  without  endangering 
the  lives  of  the  crew  and  passengers, 
operation  should  be  resumed.  The  in- 
terests of  the  public  make  this  service 
imperative,  and  I  am  bound  to  believe 
that  such  service  will  be  equally  ben- 
eficial to  the  bondholders.  For  sure- 
ly, if  the  road  is  in  operation  or  ready 
to  operate,  it  will  sell  to  better  ad- 
vantage than  it  would  if  idle  and  the 
property  depreciating  from  nonuse. 
It  should  be  put  in  operation,  in  order 
that  the  purchaser  may  understand 
that  he  is  buying  a  railroad,  a  going 
railroad,  which,  under  the  law  of 
South  Carolina,  shall  be  continued  as 
a  rai\road  until  the  legislature  shall 
consent  for  its  abandonment." 

//.  Effect  of  di8continiiance  on  contract 

of  receiver. 

While  a  receiver  of  a  business  may 
continue  it  after  his  appointment,  if 
such  a  course  is  deemed  by  the  court 
to  be  expedient,  the  primary  purpose 
of  the  appointment  is  to  preserve  the 
property  and  assets  for  those  entitled 
to  receive  them.  Consequently,  when 
the  business  is  being  conducted  at  a 
loss,  the  receiver  should  not  continue 
to  dissipate  the  remaining  assets  in 
useless  expenses  in  continuing  the 
business  to  complete  contracts,  when 
their  execution  has  not  been  author- 
ized by  the  court. 

Thus,  in  the  reported  case  (First 
Nat.  Bank  v.  White  Ash  Coal  Co. 
ante,  286),  an  action  in  equity  to  fore- 
close a  mortgage  on  a  coal  mining 
property,  the  evidence  showed  that  a 
receiver  was  appointed  in  connection 
with  the  foreclosure,  and,  by  author- 
ity of  the  court,  the  receiver  borrowed 
money  to  put  the  property  in  shape 
so  that  it  could  be  operated  until  a 
sale  was  made.  The  receiver  con- 
tinued to  operate  the  mine  for  a  period 
of  two  months,  when  it  was  sold. 
After  the  sale,  a  third  person  filed  a 
petition  of  intervention,  claiming  dam- 
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ages  for  the  breach  of  a  written  con- 
tract entered  into  by  the  intervener 
and  the  receiver  without  authority  or 
order  from  the  court,  the  performance 
of  which  would  have  required  a  con- 
tinuation of  the  business.  It  is  held 
that  as  the  order  of  the  court  did  not 
authorize  the  continuance  of  the  op- 
eration of  the  mine  for  any  definite 
length  of  time,  the  intervener  could 
not  enforce  the  contract,  as  the  re- 
ceiver had  no  rigrht  to  continue  the 
business  at  a  loss  merely  to  comply 
with  the  terms  of  the  contract  with 
the  intervener.  See  to  the  same  effect, 
Re  Punnett  Cycle  Mfg.  Co.  (1898) 
24  Misc.  310,  53  N.  Y.  Supp.  204,  af- 
firmed without  opinion  in  (1898)  33 
App.  Div.  643,  54  N.  Y.  Supp.  1114. 
And  see  Hendrie  &  B.  Mfg.  Co.  v. 
Parry  (1906)  37  Colo.  359,  86  Pac.  113, 
set  out  at  length  infra.  III.  b. 

The  question  was  discussed  by  way 
of  dictum  in  Vanderbilt  v.  Central  R. 
Co.  (1887)  43  N.  J.  Eq.  669,  12  Atl. 
188.  In  that  case  an  order  was  made 
by  the  chancellor,  authorizing  the  re- 
ceiver of  a  railroad,  "in  the  exercise 
of  a  sound  discretion,  to  continue  the 
operation  of  the  railroads  owned  or 
operated  by  thQ  Central  Railroad  Com- 
pany of  New  Jersey."  The  order 
directed  him,  to  that  end,  among  other 
things,  to  contract,  purchase,  and  pay 
for  such  material  and  supplies  as 
might  seem  to  him  necessary  and  prop- 
er in  the  exercise  of  a  wise  discretion. 
The  plaintiffs  furnished  the  receiver 
with  material  at  various  times  under 
duly  accepted  contracts.  On  the  death 
of  the  receiver  the  contracts  were  re- 
pudiated by  his  successor.  In  holding 
that  the  plaintiffs  were  entitled  to  be 
made  whole  for  such  loss  as  had  fall- 
en on  them  by  reason  of  their  acts  in 
preparing  to  perform  these  contracts 
up  to  the  time  they  were  repudiated, 
the  court  said:  "An  observation  may 
be  here  made  respecting  the  scope  of 
the  statutes  affecting  insolvent  rail- 
roads, which  will  afford  an  illustration 
of  the  view  I  have  taken  of  contracts 
made  with  a  receiver,  and  the  duty  of 
the  court  in  relation  thereto.  By 
those  statutes,  the  primary  duty  im- 
posed upon  the  court  of  chancery  is 
that  of  winding  up  the  corporation 


and  disposing  of  its  property  for  the 
benefit  of  its  creditors.  The  operation 
of  the  railroad  is,  obviously,  merely 
auxiliary  to  that  duty.  Nothing  in  the 
legislation  justifies  the  retention  of  an 
insolvent  railroad  in  the  hands  of  the 
court  for  any  longer  period  than  is 
reasonably  necessary  to  enable  its  as- 
sets to  be  converted  into  money  to  the 
best  account,  in  one  of  the  prescribed 
modes,  and  for  the  benefit  of  those 
concerned.  Any  discretionary  power 
conferred  on  a  receiver  must  be  affect- 
ed by  this  limitation  on  the  power  of 
the  court.  If,  then,  a  recefver  should 
enter  into  a  contract  for  supplies  to 
be  furnished  for  a  period  so  extended 
as  to  be  manifestly  greater  than  re- 
quired for  the  performance  of  the 
statutory  duty,  and  the  contractor 
should  apply  to  the  court  for  relief,  he 
would  properly  be  denied  any  advan- 
tage from  a  contract  which  was,  and 
must  have  appeared  to  him  to  be,  un- 
reasonable. So,  if  a  contract  for  sup- 
plies was  made  for  a  period  not  other- 
wise unreasonable,  but  it  was  then,  in 
jfact,  known  to  the  receiver  and  con- 
tractor that  the  disposition  of  the 
railroad  by  lease  or  sale,  or  its  release 
from  the  receivership,  was  imminent, 
a  like  result  would  follow.  No  relief 
would  be  afforded  on  a  collusive  con- 
tract detrimental  to  the  trust.  But  if, 
in  making  such  a  contract,  the  con- 
tractor was  ignorant  that  the  power 
of  the  receiver  was  about  to  be  termi- 
nated, and  proceeded  in  good  faith  to 
prepare  to  perform  the  contract,  then, 
alt^iough  the  court  could  not  compel 
its  performance,  and  ought  not  to 
award  damages  from  the  fund  for  its 
nonperformance,  yet,  on  the  contrac- 
tor's claim  for  relief  for  an  injury 
suffered  by  the  miscalculation  or  mis- 
conduct of  the  representative  of  the 
trust,  the  court  ought,  out  of  the  trust 
fund,  to  indemnify  him  against  actual 

loss." 

Where  a  receiver  is  directed  to  con- 
duct the  business  for  a  definite  length 
of  time,  a  different  question  is  present- 
ed. Thus,  in  Worthington  v.  Oak  &  H. 
Park  Improv.  Co.  (1896)  100  Iowa,  39, 
69  N.  W.  258,  the  court  made  an  order 
appointing  a  receiver  for  a  college, 
which  contained  the  following  provi- 
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sion:  'It  is  further  ordered  that  the 
said  receiver  have  authority,  and  he  is 
hereby  directed,  to  continue  to  op- 
erate the  said  college  as  an  institution 
of  learning,  affording  like  facilities  as 
heretofore,  and  to  operate  the  dor- 
mitories and  boarding  department  of 
said  college  in  connection  therewith, 
and  to  make  all  contracts  for  profes- 
sors, teachers,  servants,  helpers,  and 
assistants  he  may  find  necessary  to 
the  successful  operation  and  contin- 
uance thereof."  Under  this  order,  the 
receiver  employed  an  instructor  for 
the  school* year,  but  at  the  expiration 
of  one  month  discharged  her  and  at- 
tempted to  terminate  her  contract. 
The  instructor  claimed  damages  for 
the  breach  of  her  contract,  and  the 
claim  was  sustained.  The  court  stat- 
ed that,  while  it  was  true  that  the 
undertaking  was  a  financial  failure, 
that  was  no  reason  for  repudiating 
contracts  with  teachers  which  were 
authorized  to  be  made  by  the  decree, 
and  such  contract  was  binding  and 
should  have  been  performed. 

III.  Liability  of  receiver  for  loss. 
a.  Continuance  authorized  by  court. 

Where  a  receiver  is  authorized  by 
the  court  to  continue  a  business,  he 
is  not  personally  liable  for  a  loss 
incurred  during  the  continuance  of 
the  business  where  he  acts  in  good 
faith  and  the  loss  does  not  result  from 
his  misconduct  or  negligence. 

United  States. — Gutterson  v.  Leb- 
anon Iron  &  Steel  Co.  (1907)  151  Fed. 
72;  Pusey  &  Jones  v.  Pennsylvania 
Paper  Mills  (1909)  178  Fed.  629;  Cen- 
tral Bank  &  T.  Corp.  v.  Cleveland 
(1918)  164  C.  C.  A.  446,  252  Fed.  530. 

Arkansas. — German  Nat.  Bank  v. 
Young  (1914)  114  Ark.  370,  169  S.  W. 
1178. 

Colorado. — Eskridge  v.  Rushworth 
(1893)  3  Colo.  App.  562,  34  Pac.  482; 
Welch  .V.  Renshaw  (1900)  14  Colo. 
App.  526,  59  Pac.  967,  20  Mor.  Min. 
Rep.  399. 

New  Jersey. — See  Fleming  v.  Flem- 
ing Hotel  Co.  (1905)  70  N.  J.  Eq.  509, 
61  Atl.  739. 

Pennsylvania. — Covington  v.  Hawes- 
La  Anna  Co.  (1914)  245  Pa.  73,  91  Atl. 
514,  Ann.  Cas.  1915D,  1254;  Pennsyl- 


vania Engineering  Works  v.  New 
Castle  Stamping  Co.  (1918)  269  Pa. 
378, 103  Atl.  215.  See  also  McDowell's 
Appeal  (1884)  4  Pennyp.  384. 

Virginia. — Jackson  Coal  &  Coke  Co. 
V.  Phillips  Line  (1912)  114  Va.  40.  75 
S.  E.  681. 

Wisconsin. — Harrigan  v.  Gilchrist 
(1904)  121  Wis.  127,  99  N.  W.  909. 

The  defendant  in  Welch  v.  Renshaw 
(Colo.)  supra,  was  appointed  receiver 
of  certain  mining  property  and 
authorized  to  work  the  mine.  The 
court,  in  holding  that  he  was  not  liable 
for  the  loss  sustained  by  the  contin- 
uance of  the  business,  said :  "It  may 
be  said  that  the  entire  property  of  the 
partnership  consisted  only  of  this 
leasehold  estate,  that  by  the  terms  of 
the  lease  it  could  be  preserved  only 
by  continuous  working,  that  the  plain- 
tiffs themselves  asked  that  the  receiv- 
er be  empowered  to  work  the  property 
and  mine  and  extract  ore,  and  that  the 
order  of  court,  made  at  their  request, 
expressly  directed  the  receiver  so  to 
do.  Under  no  principle  of  law  or  jus- 
tice can  they  be  now  heard  to  com- 
plain of  that  which  was  done  upon 
their  motion,  and  at  their  own  express 
request.  It  would  not  be  determined 
whether  the  ore  would  pay  the  ex- 
penses of  its  extraction  until  after  the 
expense  of  its  extraction  had  already 
been  incurred,  and  the  plaintiffs, 
when  they  asked  for  an  order  direct- 
ing the  receiver  to  work  the  property, 
must  be  held  to  have,  assumed  this 
liability.  Moreover,  the  receiver  re- 
peatedly made  reports,  all  of  which 
showed  that  the  operations  were  being 
conducted  at  a  loss,  and  the  record 
fails  to  show  that  the  plaintiffs  ever 
interposed  any  objection,  or  asked  the 
court  to  modify  or  change  its  order  in 
any  respect.  On  the  contrary,  as  late 
as  September  23,  1896,  only  a  short 
time  before  operations  finally  ceased, 
in  answer  to  a  petition  of  the  lessors, 
asking  that  they  be  given  possession 
of  the  property,  the  plaintiffs  request- 
ed the  court  to  deny  this  petition,  and 
to  continue  the  receiver  in  possession 
under  the  terms  and  conditions  of  the 
original  order." 

Similarly,  in  Eskridge  v.  Rushworth 
(Colo.)  supra,  it  appeared  thai  a  re- 
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eeiver  was  appointed  to  take  charge  of 
a  mercantile  business,  and  the  order 
of  appointment  contained  the  follow- 
ing clause:  "It  is  further  ordered 
and  decreed  that  the  said  receiver 
may  continue  the  business  of  the  La 
Jara  store  and  replenish  the  stock 
therein  from  the  moneys  received,  un- 
til said  stock  can  be  sold  at  a  good 
and  reasonable  price.^  In  holding 
that  the  receiver  was  not  chargeable 
with  a  loss  in  carrying  on  the  busi- 
ness, the  court  said:  "The  naked 
question  then  remains  whether  the 
order  justified  the  receiver  in  buying 
the  goods  as  he  did,  and  carrying  on 
the  trade  regardless  of  the  result. 
This  conclusion  seems  to  us  irresist- 
ible. In  addition  to  the  specific  provi- 
sion already  recited,  the  order  direct- 
ed that  none  of  the  goods  or  property 
of  the  partnership  should  be  sold  at 
pablic  auction,  and  ordered  that  they 
should  be  disposed  of  in  the  course  of 
trade,  and  that  the  debts  should  be 
liquidated  from  the  moneys  arising 
from  such  sales  of  the  '  property. 
When  we  remember  that  the  order 
specifically  directed  the  receiver  to 
replenish  the  stock,  and  continue  the 
business  of  the  store  and  dispose  of 
the  goods  in  due  course  of  trade,  we 
must  find  that  he  was  fully  authorized 
to  carry  on  the  business  of  the  store, 
and  buy  what,  in  his  judgment,  rea- 
sonably and  prudently  exercised, 
should  be  essential  to  the  execution  of 
the  terms  and  evident  purpose  of  the 
order." 

It  appeared  in  McDowell's  Appeal 
(1884)  4  Pennyp.  (Pa,)  384,  that  a  re- 
ceiver, at  the  request  of  both  parties, 
continued  a  partnership  business  for 
a  period  of  six  months,  and  such  con- 
tinuance resulted  in  a  loss.  It  was 
held  that  this  loss  should  not  be 
charged  to  the  receiver,  the  court  say- 
ing: "The  general  rule  with  regard 
to  a  receiver  continuing  the  business 
of  a  partnership  undoubtedly  is  that 
the  receiver,  as  an  officer  of  the  court, 
will  not  be  appointed  to  continue  the 
management  of  a  business  which,  from 
its' nature,  cannot  be  conducted  under 
the  direction  of  the  court,  as  in  the 
case  of  a  theater,  newspaper,  hotel, 
etc.,  yet  it  is  sometimes  necessary  for 


the  court,  by  its  receiver,  to  continue 
in  the  management  of  the  business, 
over  which  the  receiver  is  appointed 
for  the  purpose  of  effecting  a  more 
satisfactory  adjustment,  for  better 
protecting  the  interest  of  all  parties. 
The  courts  are  generally  adverse  to 
assuming  the  management  of  a  busir 
ness,  except  as  incidental  to  the  object 
of  the  suit,  and  for  the  purpose  of 
closing  it  up  and  dividing  the  pro- 
ceeds, yet  they  will  not  surcharge  a 
receiver  for  keeping  up  a  business  for 
a  time,  so  as  to  wind  it  up  fqr  the  ben- 
efit of  all  interested.  High,  Receivers, 
§  36;  Hooper  v.  Winston  (1860)  24  IIU 
353;  Booth  v.  Clark  (1855)  17  How. 
(U.  &)  331,  15  L.  ed.  168.  In  this 
case,  the  business  was  undoubtedly 
carried  on  at  a  considerable  loss,  as 
appears  both  from  the  calculation  sub- 
mitted by  plaintiff's  counsel,  and  from 
the  testimony  of  the  receiver.  .  .  . 
Had  a  complaint  been  made,  at  the 
time  of  the  continuance  by  the  receiv- 
er of  the  business,  to  this  court,  it 
would  have  put  an  end  to  such  extrav- 
agance on  the  part  of  its  officer,  or 
had  it  been  shown  that  the  plaintiff 
had  remonstrated  with  the  receiver 
for  his  conduct,  the  latter  would  un- 
doubtedly have  been  surcharged  under 
the  above  authorities;  but  as  no  evi- 
dence was  offered  to  contradict  the 
testimony  of  the  receiver,  it  must  be 
accepted  as  true,  and  a  great  neglect 
of  duty  is  attributable  to  the  plaintiff, 
for  it  has  always  been  held  that  it  is 
the  duty  of  plaintiff's  solicitor  to 
watch  the  actions  of  the  receiver. 
Miller  v.  Elkiiis  (1825)  3  L.  J.  Ch. 
(Eng.)  128,  and  in  High,  Receivers, 
§  181.  It  is  said  that  while  formerly 
courts  held  a  receiver  could  not  make 
application  to  the  court  in  the  first 
instance,  but  should  apply  to  counsel 
of  plaintiff,  and,  only  on  his  refusal 
to  act,  apply,  yet  now  a  more  liberal 
rule  prevails ;  it  does  not  seem  proper, 
as  no  active  steps  were  taken  by  the 
parties  interested  at  the  time,  that  at 
this  late  day  one  of  them  should  be 
allowed  to  come  in  and  ask  that  the 
receiver  be  surcharged  for  what  was 
a  mistake  in  his  authority,  that  mis- 
take having  been  encouraged  by  the 
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very  party  who  now  seeks  to  take  ad- 
vantage of  it." 

In  Pennsylvania  Engineering  Works 
V.  New  Castle  Stamping  Co.  (1918) 
259  Fa.  378,  103  Atl.  215,  the  order  of 
the  court  appointing  a  receiver  direct- 
ed that  "the  said  company's  plant  be 
operated  by  George  W.  Johnson,  re- 
ceiver, under  the  direction  of  the 
court,  and  to  enable  him  to  operate  the 
same  that  he  purchase  such  supplies 
and  materials  as  are  necessary."  The 
receiver  continued  to  operate  the  busi- 
ness for  ^  period  of  three  years  at  a 
large  loss.  In  holding  that  the  receiv- 
er was  not  chargeable  with  the  amount 
lost  in  operating  the  plant,  the  court 
said:  'True,  he  conducted  the  busi- 
ness several  months  at  a  loss,  but  he 
had  had  good  months  and  bad  months 
previously,  and  it  probably  could  not 
be  determined  at  the  end  of  one  or  two 
unfavorable  months  that  the  business 
would  prove  disastrous.  The  owners 
of  the  plant  had  operated  it  for  six 
years  at  a  loss,  and  were  not  discour- 
aged, and  at  this  time  were  strenuously 
urging  the  receiver  to  keep  it  a  going 
concern.  He  was  then  doing  an  aver- 
age amount  of  business,  even  in 
unfavorable  times;  and,  while  it  may 
have  been  unwise  to  keep  the  plant 
going  so  long,  yet  under  all  the  cir- 
cumstances we  cannot  say  that  the 
receiver  thereby  made  himself  person- 
ally liable  for  all  the  unpaid  debts  of 
the  receivership,  most  of  which  were 
contracted  in  the  year  1910.  There  is 
no  other  ground  on  which  to  base  such 
a  liability.  A  receiver  is  not  personal- 
ly liable  merely  because  the  business 
may  have  been  conducted  temporarily 
at  a  loss,  especially  where  he  acted  in 
good  faith,  and  the  loss  did  not  result 
from  his  misconduct  or  negligence. 
See  McDowell's  Appeal  (1884)  4 
Pennyp.  (Pa.)  384.  While  the  receiv- 
er will  be  held  to  a  rigid  accountabil- 
ity, nothing  more  is  required  of  him 
than  that  he  act  in  good  faith,  and 
exercise  the  discretion  and  prudence 
of  ordinarily  careful  men  in  pursuits 
of  similar  character.  34  Cyc.  253. 
The  auditor  fails  to  find  how  much 
earlier,  or  when,  the  plant  should  have 
been  closed,  and  we  are  unable  to  do 
so  from  the  evidence.    To  say  arbitra- 


rily that  the  plant  must  close  because 
its  operation  for  one  or  two  months 
indicates  a  loss  might  stop  the  busi* 
ness  before  it  got  fairly  started,  or  at 
any  period  of  depression.  We  afirree 
with  the  auditor  that  the  receiver  -wsls 
chargeable  with  knowledge  of  the  ac- 
tual condition  of  the  business  as 
shown  by  the  books,  and  also  that  he 
should  be  surcharged  with  so  much  of 
the  loss  as  might  have  been  prevented 
by  proper  care  and  attention  to  the 
business,  but  there  is  no  finding  as  to 
how  much  of  the  loss,  if  any,  could 
have  been  so  prevented,  and  nothin^r 
to  indicate  want  of  proper  care  and 
attention,  except  that  the  business 
was  for  a  time  conducted  at  a  loss." 

Similarly,  in  Jackson  Coal  &  Coke 
Co.  V.  Phillips  Line  (1912)  114  Va.  40, 
75  S.  E.  681,  a  motion  to  surcharge  the 
accounts  of  a  receiver  for  losses  sus- 
tained by  the  continuance  of  the  busi- 
ness, the  court,  in  denying  the  motion, 
said:  "The  receivers  were,  of  course, 
acting  under  the  orders  of  the  court, 
and  it  is  very  true  that  the  plan  to 
operate  the  business  of  the  insolvent 
company,  the  Phillips  Line,  was  not 
pursued  to  a  successful  result  by  the 
receivers,  so  as  to  bring  about  a  sale 
of  the  property,  etc.,  as  a  going  con- 
cern, as  was  designed ;  but  the  receiv- 
ers are  not  charged  with  bad  faith  in 
the  conduct  of  the  business,  and  the 
only  complaint  is  that  they  did  nflt  act 
wisely,  and  failed  to  make  certain  re- 
ports to  the  court,  which  they  should 
have  made.  In  these  circumstances 
the  receivers  were  entitled  to  an  alloi^- 
ance  of  reasonable  compensation  for 
their  services,  and  a  fortiori  cannot  be 
charged  with  the  expenses  of  opera- 
tion. The  allowances  to  the  receivers 
and  to  their  counsel  are  not,  as  we 
understand  appellants'  contention, 
considered  unreasonable,  and,  there- 
fore, the  court  did  not  err  in  directing: 
their  payment  as  a  part  of  the  court 
costs  incurred  in  marshaling  and  dis- 
posing of  the  property  of  the  insol- 
vent company,  whose  property  came 
into  the  hands  of  the  receivers  and  un- 
der the  control  of  the  court." 

A  similar  conclusion  was  reached  in 
Harrigan  v.  Gilchrist  (1904)  121  Wis. 
127,  99  N.  W.  909,  wherein  it  appeared 


ANNO.— RECEIVER— CONTINUANCE  OP  BUSINESS. 


299 


that  the  receiver  of  a  manufacturing 
establishment  was  ordered  to  continue 
the  business  for  a  time  for  the  purpose 
of  enabling  him  to  convert  certain 
partly  manufactured  electrical  appli- 
ances and  the  manufacturer's  stock  on 
hand  into  money  to  the  best  advan- 
tage, and,  impliedly,  to  finish  outstand- 
ing contracts  where  the  interests  of 
the  trust  required  it.  A  loss  resulted 
from  the  attempt  to  complete  these 
contracts,  and  the  court,  in  holding 
that  the  receiver  was  not  liable  there- 
for, said:  "Ordinarily  a  receiver 
would  take  serious  risks  in  completing 
a  contract  of  the  insolvent  at  the  ex- 
peiise  of  the  trust  where  no  property 
was  to  be  saved  thereby,  because  the 
court,  as  will  be  seen  by  the  author- 
ities, in  such  cases,  is  not  bound  to 
approve  even  if  it  appears  that  such 
completion  was  for  the  best  interests 
of  the  trust.  But  in  case  of  a  man- 
ufacturing industry  like  the  one  in 
question,  where  a  general  order  is 
made  for  its  temporary  continuance 
for  the  very  purpose,  among  other 
things,  of  finishing  uncompleted  con- 
tracts, where  the  interests  of  the  trust 
seem  to  require  it,  it  is  expected  that 
the  details  of  executing  the  order  will 
be  passed  upon  by  the  receiver,  other 
than  in  exceptional  cases.  Mere  mis- 
takes of  judgn^ent  as  to  such  details 
will  not  work  to  his  loss,  much  less 
subject  him  to  the  charge  of  fraud, 
and  his  attorneys  and  all  parties  con- 
cerned with  him  as  well.  Here  there 
was  not  only  an  implied  direction  to 
complete  unfinished  contracts  where 
it  seemed  for  Ihe  interests  of  the  trust 
to  do  so,  which  would  have  authorized 
finishing  a  contract  under  some  cir- 
cumstances where  no  property  was  to 
be  saved  thereby,  but  it  particularly 
applied  to  cases  where  property  be- 
longing to  the  trust  was  encumbered, 
as  in  the  case  in  hand,  and  the  com- 
pletion of  the  contract  was  necessary 
to  save  such  property." 

Pusey  &  Jones  v.  Pennsylvania  Pa- 
per Mills  (1909)  173  Fed,  629,  present- 
ed a  somewhat  similar  question. 
Among  the  exceptions  taken  to  the 
account  filed  by  a  receiver  were  some 
to  the  effect  that  the  business  was  not 
conducted  by  the  receiver  at  a  profit. 


The  court  held  that  while  the  conduct 
of  the  business  by  the  receiver  had  not 
been  successful,  there  was  nothing  to 
show  that  the  receiver  did  not  take  due 
precaution  to  know  the  condition  of 
the  business,  or  that  he  kept  on  at  a 
loss  after  the  fact  had  been  brought 
home  to  him.  It  was  said :  'The  mis- 
take, if  any,  was  not  so  much  in  run- 
ning the  plant  as  in  undertaking  to 
make  it  over.  The  receiver  was  en- 
couraged to  do  this,  however,  by  those 
who  were  supposed  to  know,  and  is  not 
to  be  blamed  for  it.  Nor  have  the  cer- 
tificate holders  any  standing  to  com- 
plain upon  that  score,  the  mill  having 
been  operated  for  less  than  a  month 
after  the  first  certificates  were  nego- 
tiated, and  the  money  raised  on  them 
being  expressly  authorized  for  the 
purpose  of  making  improvements. 
There  is  much  more  that  could  be  said 
in  justification  of  the  management  of 
the  receiver,  but  it  is  not  necessary. 
It  is  easy  to  complain  when  things  go 
wrong,  but,  so  far  as  the  receiver  is 
concerned,  there  is  no  just  cause  for 
it  in  the  present  instance." 

*  And  in  German  Nat.  Bank  v.  Young 
(1914)  114  Ark.  370,  169  S.  W.  1178. 
the  evidence  showed  that  a  corpora- 
tion operating  a  coal  mine  was,  by  the 
chancery  court  on  the  application  of 
some  of  its  stockholders,  the  company 
being  insolvent,  placed  in  the  hands  of 
a  receiver  to  be  wound  up  and  its  as- 
sets distributed.  The  complaint 
prayed  that  the  same  should  be  man- 
aged under  the  orders  and  directions 
of  the  court,  and  that  the  receiver 
should  be  ordered  to  borrow  as  much 
money  as  was  necessary  to  protect  the 
property.  Subsequently  the  defendant 
was  appointed  receiver,  and  "was 
authorized  to  borrow  money  to  meet 
the  pay  roll  then  due  at  the  mine  and 

.  pay  the  necessary  expenses  of  preserv- 
ing the  property,  and,  if,  in  his  judg- 
ment, it  was  to  the  best  interest  of  all 
parties,  to  operate  the  mine,  employ- 
ing union  miners  for  that  purpose." 
The  receiver  operated  the  mine  for  a 
period  of  eight  months  at  a  consider- 
able loss,  at  the  end  of  which  time  the 
property  was  sold.  The  plaintiif,  as 
one  of  the  creditors  of  the  receiver- 
ship, excepted  to  the  report  of  the 
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receiver,  claiming  that  the  receiver 
was  chargeable  with  the  amount  lost 
in  the  operation  of  the  mine.  In  hold- 
ing that  the  receiver  was  not  liable, 
the  court  said:  "The  receiver  was 
given  authority,  if,  in  his  judgment, 
he  thought  it  to  the  best  interest  of 
the  estate  to  operate  the  coal  mine, 
and  proceeded  to  do  so.  It  was  shown 
that  he  was. a  capable  and  skilled  su- 
perintendent or  mine  operator,  and 
that  he  had  operated  the  mine  under 
adverse  conditions,  and  in  a  reason- 
'ably  careful  and  economical  way,  and 
that  the  loss  was  due  more  to  bad 
labor  conditions  and  dull  times,  in  not 
being  able  to  dispose  of  the  product 
to  advantage,  than  to  any  fault  of  the 
receiver,  and  we  do  not  think  the  court 
erred  in  refusing  to  charge  him  with 
the  amount  lost  in  the  operation  of  the 
mine.  It  was  the  duty  of  those  inter- 
ested, and  they  should  have  kept 
closely  in  touch  with  the  receiver's 
proceedings,  and  have  objected  to  the 
further  operation  of  the  mine,  and  had 
it  discontinued  if  they  did  npt  think 
it  would  result  to  their  benefit.  They 
will  not  be  heard  now  on  the  final  set- 
tlement of  the  receivership  of  three 
years  to  complain  that  the  mine  was 
operated  at  a  loss,  and  that  the  receiv- 
er, who  seemed  to  have  been  given, 
and  to  have  exercised,  a  free  hand  in 
its  operation,  shall  be  charged  with 
the  amount  of  the  loss." 

Where,  however,  the  loss  in  contin- 
uing the  business  of  an  insolvent  is 
attributable  to  the  negligence  or  bad 
faith  of  the  receiver,  he  is  liable  for 
the  resulting  loss.  Thus,  in  Covington 
V.  Hawes-La  Anna  Co.  (1914)  245  Pa, 
73,  91  Atl.  514,  Ann.  Cas.  1915D,  1254, 
wherein  it  was  held  that  a  receiver 
was  properly  surcharged  with  the  loss 
of  continuing  a  business,  the  court 
quoted  with  approval  as  follows  from 
the  opinion  of  the  lower  court:  "All 
that  has  been  said  by  the  learned  au-* 
ditor  in  his  report  in  the  discussion  of 
the  propriety  of  these  two  surcharges 
is  more  than  >ustified  by  the  facts.  If 
a  receiver  can,  under  oath,  present  an 
account  to  the  court  based  upon  an 
inventory  of  a  certain  date,  and  then 
thereafter  claim  that  no  such  inven- 
tory had  ever  been  taken,  because  he 


had  not  been  able  to  find  it  or  any 
trace  of  it,  and  if  he  can  further  del- 
egate his  authority  while  away  from 
the  country  on  a  trip  to  South  Amer- 
ica, and  from  time  to  time  give  as- 
surances to  the  court  that  the  busi- 
ness conducted  by  him  was  at  a  profit, 
and  during  his  administration  utterly 
fail  to  keep  any  orderly  system  of  ac- 
counting, but  present  books  'admit- 
tedly in  a  deplorable  condition,'  what 
protection  will  there  be  for  either 
creditors  or  stockholders  of  a  corpora- 
tion in  the  hands  of  a  receiver  under 
such  conditions?  The  auditor,  in  the 
judgment  of  the  court,  reached  the  on- 
ly conclusion  which  could  be  reached 
under  the  law  and  the  facts  presented 
to  him." 

The  receivers  whose  accounts  were 
in  controversy  in  Gutterson  v.  Leb- 
anon Iron  &  Steel  Co.  (1907)  151  Fed. 
72,  were  appointed  on  a  bill  filed  by 
the  general  creditors  of  the  defendant, 
the  appointment  being  secured  on  the 
representation  that  the  company  was 
doing  an  extensive  and  profitable 
business,  and  that  the  value  of  its 
property  largely  exceeded  the  bonded 
and  other  indebtedness  against  it,  all 
of  which  could  be  saved  to  the  unse- 
cured creditors  and  stockholders  by 
proper  management,  under  the  direc- 
tion of  the  court,  but  would  otherwise 
be  speedily  foreclosed  and  sacrificed. 
The  business  was  not  conducted  at  a 
profit,  and  the  question  raised  was 
whether  the  receivers  or  the  other 
creditors  should  be  compelled  to  bear, 
the  loss.  In  holding  that  the  receivers 
were  personally  liable  for  so  much  of 
the  indebtedness  as  was  attributable 
to  their  negligence  in  conducting  the 
business,  the  court  said :  "Even  more 
serious,  however,  than  the  diversion  ot 
funds  from  the  business,  is  the  charge 
of  direct  mismanagement,  and  chief  in 
this  is  the  failure  of  the  receivers  to 
keep  track  of  how  the  business  was 
running.  So  far  as  it  was  reasonably 
possible,  according  to  ordinary  busi- 
ness methods,  it  was  clearly  incumbent 
upon  them  to  do  so,  and  the  fact  that 
almost  from  the  beginning  the  plant 
was  run  at  a  loss,  apparently  without 
their  knowing  it,  calls  for  an  explana- 
tion.   How  did  this  come  about?    And 
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what  right  had  they  to  run  into  debt 
80  tremendously  as  they  did?  The 
business  was  not  their  own,  and  they 
were  not  in  a  position  to  take  any 
chances  with  it;  nor  in  putting  them 
in  charge  could  it  have  been  under- 
stood that  they  were  to  carry  it  on 
regardless  of  results  and  at  all  haz- 
ards. This  was  not  the  kind  of  man- 
ageknent  which  the  court  looked  for 
and  had  reason  to  expect.  The  pur- 
pose of  the  receivership  was  to  keep 
the  property  together,  in  order  to  have 
it  as  a  going  concern,  and  not  to  .dis- 
sipate it,  and,  above  ail,  the  receivers 
were  bound  to  see  that  they  were  not 
getting  behind,  and  to  stop  short  if 
they  were,  until  it  was  ordered  other- 
wise. If  it  fell  upon  them  unawares, 
without  fault  of  their  own,  and  not- 
withstanding the  exercise  of  due  pre- 
caution, well  and  good ;  but  this  is  not 
to  be  taken  for  granted.  The  parties 
with  whom  they  dealt  and  who  gave 
them  credit  had  no  means  of  knowing 
how  it  fared  with  them.  It  was  the 
receivers'  duty  to  see  to  that,  and  oth- 
ers had  a  right  to  rely  that  they  would. 
The  burden,  therefore,  is  on  them  now 
to  show  that  they  took  the  proper  steps 
to  do  so,  in  default  of  which  misman- 
agement stands  confessed  and  per- 
sonal liability  follows.  That  the 
condition  of  the  business  could  have 
been  readily  ascertained,  there  can  be 
no  serious  question.  •  .  •  The  only 
safety  was  in  an  accurate  figuring  out 
in  detail  of  the  various  items  entering 
into  the  cost  of  the  product,  which 
conservative  business  methods,  such 
as  the  receivers  were  bound  to  pursue, 
imposed  on  them  as  a  duty.  To  the 
failure  to  observe  it  is  directly  attrib- 
utable the  contracting  of  debts,  which 
they  now  have  no  means  of  paying, 
and  it  follows,  as  a  matter  of  justice, 
that  they  must  bear  the  loss  occa- 
sioned by  this  neglect.  They  admit- 
tedly knew,  fully  two  months  before 
the  mill  was  shut  down,  that  they  were 
losing  money,  which  would  at  least 
make  them  liable  for  the  deficit  during 
that  time ;  but,  outside  of  and  beyond 
that,  they  are  responsible  for  whatev- 
er from  the  beginning  they  might  have 
prevented    by    the    keeping    of    cost 


sheets,  which  practically  covers  the 
whole  indebtedness  unpaid.' 


»» 


l».  ConHnuan€!e  not  authoHxed  by  courts 

It  is  well  settled  that  a  receiver  has 
no  right  to  carry  on  and  conduct  a 
business  unless  he  is  authorized  or 
directed  by  the  court  to  do  so,  and  if 
such  continuance  of  the  business  re- 
sults in  a  loss,  he  is  personally  liable 
for  the  deficiency. 

Colorado. — Hendrie  &  B.  Mfg.  Co.  v. 
Parry  (1906)  37  Colo.  367,  86  Pac.  113. 

Idaho.— Dalliba  v.  Winschell  (1905) 
11  Idaho,  364,  114  Am.  St.  Rep.  267,  82 
Pac.  107. 

Illinois.— Hooper  v.  Winston  (1860) 
24  111.  353. 

Iowa. — State  Cent.  Sav.  Bank  v. 
Panning  Ball-Bearing  Chain  Co. 
(1902)  118  Iowa,  698,  92  N.  W.  712. 

Louisiana. —  Villere  v.  New  Orleans 
Pure  Milk  Co.  (1909)  122  La.  717,  48 
So.  162. 

Michigan.— Pace  v.  Hall  (1914)  183 
Mich.  22,  148  N.  W.  777. 

New  Mexico.  —  Terry  v.  Martin 
(1893)  7  N.  M.  54,  32  Pac.  157. 

New  York.— Clapp  v.  Clapp  (1887) 
10  N.  Y.  S.  R.  733. 

Pennsylvania.  —  Gillespie  v.  Blair 
Glass  Co.  (1899)  189  Pa.  50,  41  Atl. 
1112. 

Thus,  in  Terry  v.  Martin  (N.  M.) 
supra,  it  was  held  that,  in  the  absence 
of  express  authority  from  the  court,  a 
receiver  placed  in  charge  of  a  drug 
store  pending  litigation  had  no  right 
to  continue  the  business,  and  a  bill  of 
expenses  presented  by  him  was  held  to 
have  been  properly  rejected.    . 

So,  where  a  receiver  without  author- 
ity from  the  court  conducted  a  hotel 
business  at  a  loss,  it  was  held  that  the 
receiver  was  chargeable  with  the  loss 
sustained,  since  it  was  his  duty  to  re- 
port the  fact  to  the  court  at  an  early 
date  and  receive  instructions  as  to  its 
continuance  or  discontinuance.  Clapp 
V.  Clapp  (N.  Y.)  supra. 

Gillespie  v.  Blair  Glass  Co.  (Pa.) 
supra,  was  a  proceeding  for  the  set- 
tlement of  the  accounts  of  the  receiv- 
ers of  a  corporation.  At  the  time  of 
works  of  the  company  "with  materials 
their  appointment  as  receivers  they 
were  given  authority  to  operate  the 
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now  on  hand/'  and  such  other  mate- 
rials as  the  court  might  authorize 
them  to  buy,  to  sell  the  manufactured 
product,  and  to  pay  into  court  for  dis- 
tribution the  proceeds  of  the  sales, 
over  and  above  the  cost  of  produc- 
tion. Under  this  order  they  began 
operations,  and  continued  them  for  six 
or  seven  months,  when  they  secured 
an  order  directing  the  sale  of  the  en- 
tire plant  at  public  sale.  After  ex« 
ecuting  the  order  of  sale  they  filed 
one  account  covering  all  their  receipts 
and  expenses,  which  practically  ab- 
sorbed the  proceeds  of  the  sale  by 
the  expenses  of  the  previous  opera- 
tions. In  holding  that  the  receivers 
were  personally  liable  for  the  loss 
sustained  by  continuing  the  business, 
the  court  said:  "The  receivers  had  a 
designated  fund  in  this  case  to  which 
to  look.  When  that  fund  was  exhaust- 
ed they  knew  it.  If,  instead  of  sus- 
pending the  unprofitable  operations, 
they  chose  to  continue  them  and  incur 
a  considerable  indebtedness  which 
they  knew  they  could  not  pay,  their 
improper  conduct  gives  them  no  claim 
upon  the  chancellor  or  the  creditors 
for  reimbursement.  They  are  in  the 
same  position  as  other  improvident 
debtors.  The  proceeds  of  the  realty 
were  already  appropriated  by  the  law 
to  the  laborers,  and  were  beyond  the 
reach  of  the  receivers.  The  court  be- 
low rightly  held  that  the  account  must 
be  separately  filed,  and  the  fund 
raised  from  the  order  of  sale  of  the 
glass  works  must  go  in  payment  of  the 
labor  claims.  This  was  clearly  right 
and  the  decree  must  be  affirmed.'' 

So  in  Hooper  v.  Winston  (1860)  24 
111.  353,  a  claim  was  made  by  a  re- 
ceiver to  be  allowed  certain  expenses 
which  were  claimed  to  have  been  in- 
curred in  keeping  a  hotel  in  operation. 
In  holding  that  the  receiver  was  not 
entitled  to  recover  the  amount,  the 
court  said:  "In  the  management  of 
the  McCardel  House,  although  the  re- 
ceiver was  required  to  keep  it  in  op- 
eration until  the  sale,  he  had,  as  an 
officer  of  the  court,  but  very  little  dis- 
cretion allowed  him,  and  should  have 
applied  to  the  court,  by  a  brief  peti- 
tion, setting  out  the  facts  and  asking 
for   a   reference,    whether   such    and 


such  expenditures  would  be  for  the 
benefit  of  the  interested  parties,  and 
necessary  to  keep  the  house  in  opera- 
tion, or  for  whatever  other  purpose 
the  expenditure  may  have  been  de- 
sired. No  single  act,  calculated  to 
diminish  seriously  the  fund,  could  the 
receiver  do  on  his  own  mere  motion, 
and  in  the  exercise  of  his  discretion. 
The  thing  is  unheard  of,  and  the  claim 
set  up  here  to  do  so  cannot  be  allowed. 
And  he  should  have  sold  the  property 
at  the  earliest  practicable  moment,  so 
that  keeping  it  in  operation  should 
not  *  seriously  have  diminished  the 
fund." 

Similarly,  in  State  Cent.  Sav.  Bank 
V.  Fanning  Bali-Bearing  Chain  Co. 
(1902)  118  Iowa,  698,  92  N.  W.  712, 
the  evidence  showed  that  the  receiver 
prayed  for  authority  to  borrow  $300  to 
carry  on  the  business,  and  the  court, 
with  the  consent  of  all  parties,  author- 
ized the  receiver  to  borrow  this  money 
"to  pay  out  and  procure  power  to  run 
the  machinery,  to  finish  and  put  on  the 
market  the  manufactured  product  of 
the  defendant  company."  The  receiv- 
er, in  addition  to  borrowing  the  sum 
authorized,  continued  the  business, 
making  large  expenditures  and  sell- 
ing machinery  and  spending  the  pro- 
ceeds. The  court,  in  holding  that  the 
receiver  would  not  be  allowed  for  the 
additional  expenditures  made,  said: 
"No  exception  should  be  taken  to  the 
employment  of  his  brother,  who  ap- 
pears to  have  been  possessed  of  spe- 
cial skill  in  making  and  hardening  the 
chains.  But  his  authority  to  hire  was 
both  limited  in  the  amount  to  be  ex- 
pended and  the  work  to  be  done.  The 
broadest  construction  of  the  order 
possible  would  not  justify  him  in 
plunging  the  estate  in  debt  for  the  im- 
provement and  perfecting  of  the 
machinery,  and  the  manufacture  of 
new  tools  and  of  articles  not  thereto- 
fore produced,  such  as  chains  for 
cigarette  machines.  .  •  .  The  most 
liberal  interpretation  of  the  order 
could  not  justify  the  receiver  in 
thinking  the  court's  design  was  to  set 
him  up  in  business,  and  allow  the  use 
of  the  property  of  litigants  in  carrying 
on  his  experiments.  What  he  did  in 
that  respect  must  be  treated  as  done 
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on  his  own  account,  for  which  the  es* 
tate  is  in  no  way  responsible.  A  small 
amount  was  realized  from  the  sale  of 
the  heavy  chains,  but  the  record  fails 
to  show  how  much,  and  for  this  rea- 
son we  are  unable  to  make  a  proper 
credit  for  the  item.  It  does  not  ap- 
pear that  more  than  $300  was  neces- 
sarily used  in  finishing  the  chains  as 
contemplated,  and  paying  one  month's 
rent,  and  only  this  sum  should  be  al- 
lowed for  that  purpose." 

In  Hendrie  &  B.  Mfg.  Co.  v.  Parry 
(1906)  37  Colo.  359,  86  Pac.  113,  where 
it  was  held  that  the  expenses  resulting 
from  the  operation  of  a  mine  by  a  re- 
ceiver could  not  pe  allowed  in  his 
favor,  and  could  not  be  awarded  to 
those  with  whom  the  receiver  con- 
tracted the  indebtedness,  the  court 
said:  "The  order  did  not  purport  to 
irive  him  power  to  work  the  mines*  and 
the  court  could  not  do  so,  if  such  had 
been  its  intention.  The  record  orcLer 
of  appointment  is  the  measure  of  the 
limit  of  his  powers.  Persons  dealing 
with  a  receiver  are  charged  with 
knowledge  of  his  functiohs,  and  con- 
tract with  him  at  their  peril.  They 
are  presumed  to  know  the  contents  of 
the  pleadings  in  the  action  in  which 
the  receiver  was  appointed,  and  are 
charged  with  knowledge  of  the  order 
which  defines  his  powers.  Those  who 
furnish  supplies  to  or  perform  labor 
for  him  are,  in  law,  supposed  to  know 
whether  he  possesses  the  powers 
which  he  assumes  to  exercise.'' 

It  appearing  in  Dalliba  v.  Winschell 
(1905)  11  Idaho,  364,  114  Am.  St.  Rep. 
267,  82  Pac.  107,  that  a  receiver  con- 
tinued the  operation  of  a  mine  at  a 
loss,  the  court,  in  depriving  him  of 
compensation,  said:  "There  is  no 
question  but  that  a  court  of  equity 
has  the  power  and  authority  in  a  prop- 
er case  to  appoint  a  receiver  to  take 
charge  of  property  and  to  care  for  and 
protect  the  same,  and  decree  the 
charges  therefor  as  a  prior  claim  and 
lien  against  the  property,  paramount 
to  all  mortgages  or  other  liens  or  en- 
cumbrances. But  for  the  court  to  go 
beyond  the  protection  and  preserva- 
tion of  an  .ordinary  placer  mine  and 
assume  to  enter  into  mining  operations 
and  the  running  and  conducting  of  a 


mine,  as  appears  to  have  been  done  by 
the  receiver  in  this  case,  is  outside  of 
the  line  of  duty  of  courts  of  equity 
and  of  their  receivers,  and  this  exces- 
sive exercise  of  jurisdiction  becomes 
dangerous  when  indebtedness  thus 
incurred  supplants  prior  existing 
mortgages  and  obligations  upon  the 
property.  The  findings  in  this  case 
show  conclusively  that  the  receiver 
did  not  keep  anything  like  accurate 
accounts;  that  he  did  not  take  vouch- 
ers for  his  expenditures;  that  he  was 
extravagant  to  the  verge  of  reckless- 
ness in  the  employment  of  help  and 
servants  about  the  property,  and  that 
when  he  came  to  filing  his  account  he 
made  many  charges  against  the  estate 
where  no  charge  whatever  should 
have  been  made  and  none  in  fact  ex- 
isted. This  case  appears  to  us  as 
presenting  the  most  glaring  and  fia? 
grant  abuse  of  the  ofiice  of  a  receiver, 
and  under  the  plainest  precepts  of 
justice  and  equity  he  should  be  al- 
lowed no  compensation  whatever  for 
his  time  or  services  rendered  in  con- 
nection with  this  estate." 

In  Villere  v.  New  Orleans  Pure  Milk 
Co.  (1909)  122  La.  717,  48  So.  162,  the 
court,  in  making  the  appointment  of  a 
receiver,  did  not  specifically  authorize 
the  receiver  to  carry  on  the  business, 
but  it  authorized  him  to  "administer 
and  manage  its  affairs  for  the  best 
interest  of  all  parties."  The  receiver, 
very  shortly  after  his  appointment, 
recognized  the  fact  that  the  company 
could  not  continue  operations  under 
the  conditions  in  which  it  was  placed, 
and  that  it  was  necessary  as  soon  as 
practicable  to  sell  all  of  its  property, 
and  accordingly  made  application  for 
an  order  of  sale.  Construing  the  order 
of  appointment  as  authorizing  him  so 
to  do,  the  receiver  continued  the  op- 
erations of  the  company,  though  on  a 
reduced  scale,  until  the  sale  asked  for 
was  authorized.  The  business  as  so 
carried  on  resulted  in  a  loss  of  $704. 
The  trial  court  declared  that  its  order 
did  not  warrant  this  temporary  carry- 
ing on  of  the  operation  of  the  com- 
pany, saying  that  for  such  purpose  the 
order  should  have  granted  that 
authority  in  precise  and  exact  words. 
So  holding,  it  refused  to  allow  the  re- 
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ceiver  commissions  on  the  moneys 
which  went  into  his  hands  through 
Ruch  administration,  but  also  refused 
to  charge  up  to  the  receiver  himself 
the  loss  of  $704  incurred  by  him  in 
the  temporary  carrying  on  of  the  op- 
erations of  the  company.  In  holding 
that  the  amount  should  have  been 
charged  against  the  receiver,  the  ap- 
pellate court  said:  ''The  administra- 
tion, so  far  as  that  portion  of  the  same 
is  concerned,  being  dehors  the  legal 
functions  of  the  receiver,  the  loss  in 
question  should  not  be  made  to  be 
borne  by  the  mass  of  creditors,  but 
t^houid  be  made  to  be  borne  by  the 
receiver,  and  that  amount  deducted 
from  the  commissions  awarded  in  the 
judgment  appealed  from/' 

The  order  appointing  a  receiver  in 
Face  V.  Hall  (1914)  183  Mich.  22,  148 
N.  W.  777,  did  not  purport  to  confer 
on  him  any  authority  to  carry  on  any 
business.  The  receiver  at  once,  after 
his  appointment,  proceeded  to  conduct 


a  retail  grocery  business  with  the 
stock  as  a  basis^  buying  additional 
goods  to  replace  stock  sold,  and  ad- 
vertising the  business  as  ''Mott*s 
store."  It  also  appeared  that  the 
business  was  conducted  at  a  loss,  and 
that  finally  the  whole  property  was 
closed  out  to  pay  the  receiver's  ex- 
penses. It  was  held  that  the  receiver 
was  not  entitled  to  recover  for  the 
amount  lost  in  the  conduct  of  the 
business,  the  court  saying:  "The 
whole  proceeding  was  a  most  unusual 
and  irregular  one.  The  most  char- 
itable view  which  can  be  taken  of  it 
is  that  neither  the  court,  parties,  nor 
receiver  understood  the  limited  scope 
of  the  order.  It  is  a  well-settled  rule 
that  a  receiver  has  no  right  to  carry 
on  and  conduct  a  business,  unless  he 
is  authorized  or  directed  by  the  court 
sc  to  •  do ;  and  such  authority  is  not 
derived  from  an  order  of  appointment 
to  take  and  preserve  the  property." 

E.  C»  R. 


SALISBURY  &  SPENCER  RAILWAY  COMPANY  et  al. 

m 

V. 

SOUTHERN  POWER  COMPANY,  Appt. 

North  Carolina  Supreme  Court '-^  December  20,  1919^ 

(179  N.  C.  18,  101  S.  E.  693.) 

Public  service  corporations  —  hydroelectric  company  —  sales  to  distrib* 
uters  —  power  to  discriminate. 

1.  A  corporation  organized  to  generate  hydroelectric  power  by  contract- 
ing to  sell  power  to  distributing  companies,  and  inducing  them  to  scrap 
their  facilities  for  generating  power,  dedicates  its  property  to  such  use, 
and  cannot  discriminate  in  charge  or  service  between  the  several  members 
of  the  class  desiring  its  service. 

[See  note  on  this  question  beginning  on  page  327.] 


Pleading  —  demurrer  ore  tenus  —  ef- 
fect. 

2.  A  demurrer  ore  tenus  to  a  peti- 
tion for  mandamus  admits  all  the 
allegations  of  the  petition,  and  if  any 
part  thereof  presents  facts  sufficient  to 
constitute  a  cause  of  action  or  facts 
sufficient  for  that  purpose  can  be 
gathered  from  it  under  a  liberal  con- 
struction of  its  terms,  the  petition  will 
be  sustained. 

—  presumption  in  favor. 

3.  Every  reasonable  intendment  and 


presumption  must  be  made  in  favor  of 
a  complaint  which  must  be  fatally  de- 
fective to  be  rejected. 

[See  21  R.  C.  L.  506,  619.] 

Public  service  corporatimis  —  dis- 
crimination in  rates  —  denial  of 
right 

4.  A  corporation  organized  to  sup- 
ply hydroelectric  power  to  consumers 
will  not  be  permitted  to  discriminate 
in  rates  charged  by  it  to  purchasers 
under  like  conditions. 

[See  9  R.  C.  L.  1196.1 
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Courts  —  power  to  prevent  discrimi* 
nation. 

5.  The  courts  are  not  without  power 
and  procedure  to  prevent  discrimina- 
tion between  consumers  by  a  public 
service  corporation. 

[See  4  R.  C.  L.  627;  26  R.  C.  L.  547; 
27  R.  C.  L.  1448-1450.] 

Rates  —  automatic  fixings  —  lowest 
ciiarge* 

6.  In  case  of  discrimination  in  rates 
by  a  public  service  corporation,  the 
lowest  rate  charged  a  consumer  auto- 
matically becomes  the  proper  rate  to 
be  charged  for  such  service. 

Mandamus  —  to  compel  service  by 
public  service  corporation. 

7.  Mandamus  lies  against  a  public 
service  corporation  to  compel  it  to  fur- 


nish service  to  any  applicant  without 
discrimination  in  rates. 
[See  18  R.  C.  L.  146,  163.] 

Public  service  corporations  —  power 
to  select  customers. 

8.  A  corporation  organized  to  gene- 
rate and  supply  hydroelectric  power 
to  the  public,  and  having  a  monopoly 
of  such  power  in  the  section  where  it 
operates,  lias  no  power  to  select  cus- 
tomers or  discriminate  in  prices. 

[See  9  R.  C.  L.  1196.] 

—  effect  of  extortion  by  purchaser. 

9.  Extortion  by  a  corporation  organ- 
ized to  distribute  hydroelectric  power 
does  not  justify  discrimination  against 
it  by  the  generating  corporation  from 
which  it  secures  its  supply. 


(Allen  and  Walker,  J  J.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Guil- 
ford County  (Shaw,  J.)  overruling  a  demurrer  to  a  petition  filed  to  compel 
it  to  continue  to  furnish  electric  current  to  plaintiffs  without  discrimination 
in  rates.    Affirmed. 


Statement  by  Clark,  Ch.  J.: 
This  was  a  mandamus  against 
the  Southern  Power  Company,  to 
compel  it  to  continue  to  furnish  elec- 
tric current  from  its  substation  at 
Salisbury  to  the  plaintiffs  for  the 
use  and  benefit  of  Salisbury,  Spen- 
cer, and  East  Spencer  and  the  in- 
habitants thereof,  and  for  operation 
of  the  electric  street  car  system,  as 
theretofore  furnished,  and  to  compel 
said  Southern  Power  Company  to 
furnish  such  service  power  and  cur- 
rent, and  without  discrimination  in 
favor  of  others  for  like  service,  un- 
der the  same  or  substantially  similar 
conditions.  The  Southern  Power 
Company  answered,  and  in  addition 
demurred  ore  tonus  to  the  complaint, 
alleging:  (1)  That  the  court  has  no 
jurisdiction  to  compel  it  to  furnish 
electric  current  and  power  from  its 
substation  at  Salisbury  to  the  plain- 
tiff for  the  purpose  set  forth  in  the 
complaint;  and  (2)  that  the  court 
has  no  power  or  jurisdiction  to  re- 
quire the  defendant  to  furnish  pow- 
er at  a  uniform  rate  without  dis- 
crimination against  the  plaintiffs. 
The" court  held  that  it  had  jurisdic- 
tion to  pass  upon  and  determine  the 

matters  set  out  in  the  complaint, 
12  A.L.R.— 20. 


and  that  the  complaint  states  a  good 
cause  of  action. 

The  complaint  avers  that  the 
plaintiff  Salisbury  &  Spencer  Rail- 
road Company  is  a  public  service 
corporation,  under  the  laws  of  this 
state,  which  operates  a  street  rail- 
way, electric  light,  and  gas  plant  in 
Salisbury,  Spencer,  and  East  Spen- 
cer, its  franchise  rights  being 
granted  by  those  cities  to  operate 
the  street  railway  by  electricity  and 
to  furnish  electric  current  for  the 
public  lighting  of  said  cities  and  to 
the  inhabitants  of  the  same  for 
domestic  and  power  purposes.  On 
January  11,  1912,  it  leased  all  of  its 
rights  and  property  to  its  coplaintiff 
the  North  Carolina  Public  Service 
Company  for  a  period  of  fifty  years. 
The  latter  company  is  a  public  serv- 
ice corporation  chartered  under  the 
laws  of  this  state,  with  its  principal 
offices  in  Greensboro,  and  it  owns  a 
large  part  of  the  capital  stock  of  the 
Spencer  &  Salisbury  Railroad  Com- 
pany, and  has  for  many  years  past 
and  still  does  control  and  manage  the 
same  through  the  fifty-year  lease, 
including  the  purchase  of  electric 
power  from  the  defendant  and  its 
distribution  to  said  city  for  domestic 
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and  industrial  use,  as  well  as  the 
public  lighting  for  the  streets  of  the 
three  said  cities,  and  it  also  owns 
and  operates  similar  properties  in 
Greensboro,  High  Point,  and  Con- 
cord, North  Carolina'. 

The  defendant  power  company  is 
a  public  service  corporation  char- 
tered in  New  Jersey  and  doing  busi- 
ness in  this  state,  with  its  principal 
office  in  Charlotte.  It  is  engaged 
directly  and  indirectly  in  the  busi- 
ness of  generating  hydroelectric 
power  by  means  of  dams  built  across 
large  streams  of  water,  which  by 
suitable  machinery  is  converted  into 
electric  power  and  conveyed  over 
large  wires  by  heavy  voltage  in 
great  quantities  to  "receiving  sub- 
stations." At  these  stations  large 
transformers  are  installed  by  the  de- 
fendant company,  by  which  the  cur- 
rent thus  received  is  "stepped 
down,"  that  is,  reduced  from  100,000 
voltage  to  as  low  as  2,300  volts,  and 
after  being  so  reduced  the  power  is 
sold  and  distributed  to  various  and 
sundry  consumers  connected  with 
these  substations.  At  each  of 
these  substations  the  agent  of  the 
defendant  company  keeps  a  record, 
by  means  of  separate  meters,  of  the 
amount  of  electric  power  furnished 
each  consumer.  The  defendant  has 
built  transmission  lines  to  various 
points  in  Western  and  Piedmont, 
North  Carolina,  Gastonia,  Concord, 
Salisbury,  Spencer,  Statesville,  Win- 
ston-Salem, High  Point,  Greensboro, 
Burlington,  Graham,  Hillsboro,  Dur- 
ham, Spray,  and  Reidsville,  and  to 
many  cotton  mills  and  other  indus- 
trial plants  along  or  near  its  lines 
connecting  these  various  cities  and 
localities,  and  at  each  of  the  above 
places  it  maintains  and  operates 
various  substations  as  above  de- 
scribed. 

The  defendant  power  company  is 
a  public  service  corporation,  and 
only  by  reason  thereof  enjoys  the 
right  of  eminent  domain  under 
which  it  has  been  enabled  to  con- 
struct and  operate  these  lines,  and 
the  said  company  is  the  only  hydro- 
electric company  whose  transmis- 
sion line  extends  to  the  points  above 


named,  including  the  towns  of  Salis- 
bury, Spencer,  and  East  Spencer.  It 
enjoys,  therefore,  a  monopoly  of  this 
business,  and  also  by  long  service  its 
business  is  "affected  with  a  public 
use,"  and  it  is  therefore  subject  to 
public  control  and  regulation,  not 
only  in  fixing  and  prescribing  its 
rates,  but  more  especially  in  the  re- 
quirement that  it  shall  furnish  its 
facilities  at  the  same  rate  to  all  re- 
ceiving them  under  like  conditions. 
The  plaintiff,  the  North  Carolina 
Public  Service  Corporation,  prior  to 
the  time  the  defendant's  transmis- 
sion line  was  completed  at  Salisbury, 
generated  its  own  electric  current 
and  power  by  a  local  steam  plant, 
but  about  ten  years  ago  the  defend- 
ant approached  the  plaintiffs,  assur- 
ing them  that  it  would  furnish  pow- 
er at  less  cost  than  it  could  be  pro- 
duced by  steam  generated  from  coal, 
and  on  this  assurance  the  plaintiff 
and  a  large  number  of  mills,  fac- 
tories, and  other  industrial  plants 
were  induced  to  discontinue  their 
steam  plants,  and  made  contracts 
with  the  defendant,  for  their  neces- 
sary electric  current  and  power. 
Thereby  the  defendant  acquired  a 
complete  monopoly  of  the  hydroelec- 
tric power  market  at  Salisbury  and 
Spencer.  The  contract  between  the 
plaintiffs  and  the  defendant  was  for 
ten  years,  and  expired  August,  1918. 
Under  that  contract  the  defendant 
charged  the  plaintiffs  a  rate  of  1.1 
per  kw.  hr.  Some  months  prior  to 
the  expiration  of  this  contract  the 
defendant  proposed  to  the  plaintiff 
Public  Service  Company  to  make  a 
new  contract  for  the  same  service 
for  another  ten  years  at  a  substan- 
tial increase  in  rates.  The  defend- 
ant refused  to  contract  for  a  period 
of  less  than  five  years,  and  persisted 
in  demanding  an  increase  in  rates, 
and  sent  its  agent  to  the  home  office 
of  the  plaintiff  North  Carolina  Pub- 
lic Service  Company  in  Greensboro, 
and  demanded  that  the  contract 
which  it  then  presented  should  be 
signed  within  forty-eight  hours. 
The  rate  stipulated  in  said  contract 
was  greatly  in  excess  of  the  former 
rate,  being  increased  to  1.5  per  kw. 
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hr.  and  was  based  upon  the  then  war 
pric^  of  coal,  according  to  the  state- 
ment of  defendant's  agent. 

The  plaintiff  especially  objected 
to  this  increased  rate,  on  the  ground 
that  it  was  beyond  the  rate  charged 
by  the  defendant  to  other  companies 
for  like  service  under  the  same  or 
substantially  similar  conditions,  and 
the  plaintiff  declined  to  sign  said 
contract. 

The  defendant  power  company, 
after  the  expiration  of  the  ten-year 
contract,  rendered  the  Public  Serv- 
ice Company  bills  for  current  and 
power  at  the  rate  of  1.8  mills  per 
lew.  hr.,  and  notified  the  plaintiff 
that  if  this  rate  was  not  paid  it 
would  discontinue  supplying  current 
to  the  plaintiff  at  Salisbury.  The 
president  of  the  defendant  power 
company  is  J.  B.  Duke,  who  is  the 
principal  owner  thereof  and  controls 
its  policy  and  management.  He  is 
also  largely  interested  financially  in 
various  cotton  mills  in  North  and 
South  Carolina,  and  in  street  power 
and  street  railway  and  electric  light- 
ing also,  some  of  which  mills  and 
plants  are  located  in  Charlotte,  Gas- 
tonia.  Concord,  and  Durham,  and  all 
are  furnished  light  and  power 
through  the  current  received  from 
the  defendant  power  company, 
which  has  been  and  is  selling  current 
to  those  mills  at  a  maximum  rate  of 
1.1  per  kw.  hr.  and  in  some  instances 
to  be  used  for  power  and  lighting 
the  mills  and  villages  and  other 
plants  in  which  the  defendant's  prin- 
cipal owner  is  interested,  and  in 
«ome  instances  at  a  lower  rate, 
greatly  less  than  is  charged  and  pro- 
posed to  be  charged  the  plaintiffs 
under  substantially  similar  condi- 
tions; the  said  J.  B.  Duke  is  also  the 
principal  owner,  either  directly  or 
indirectly,  through  his  immediate 
family,  of  a  subsidiary  corporation 
of  the  Southern  Power  Company 
known  as  the  "Southern  Public  Util- 
ities Company,"  which  last-named 
company  owns  the  public  utility 
franchises  in  Charlotte,  Winston- 
Salem,  Reidsville,  and  other  towns 
and  cities,  and  is  now  engaged  in 


furnishing  hydroelectric  power  and 
lights  to  those  municipalities. 

The  power  is  furnished  by  said  de- 
fendant company  to  the  Public  Utili- 
ties Company,  one  of  its  subsidiary 
companies,  at  its  substations  in 
Charlotte,  Winston-Salem  and 
Reidsville,  imder  a  long-term  con- 
tract extending  to  1944  at  a  less  rate 
than  it  now  charges  the  plaintifts 
for  current  furnished  under  sub- 
stantially similar  conditions  at  its 
substation  near  Salisbury.  The  de- 
fendant power  company  is  now  sell- 
ing distributing  power  from  its  sub- 
station at  Salisbury  to  the  Vance 
cotton  mill  under  a  contract  entered 
into  in  the  past  year,  and  since  the 
war  began,  at  a  rate  of  1.1  per  kw. 
hr.  for  day  service,  and  at  a  still  low- 
er rate  for  night  service,  and  for  the 
same  service  through  the  same  sub- 
station under  substantially  the  same 
conditions  it  is  charging  these  plain- 
tiffs 1.8  mills  per  kw.  hr.  The  de- 
fendant power  company  is  also  fur- 
nishing current  and  power  to  the 
municipality  at  Salisbury  from  the 
same  substation  for  water  pumping 
services  at  a  rate  of  1  cent  per  kw. 
hr.,  and  for  like  service  under  sim- 
ilar conditions  is  charging  these 
plaintiffs  1.8  cents  per  kw.  hr.,  or 
nearly  double. 

The  plaintiffs  are  among  the 
largest  single  purchasers  and  con- 
sumers of  power  and  current  from 
the  defendant's  substation  at  Salis- 
bury and  Spencer,  and  on  account  of 
the  growth  of  those  towns  and  their 
increased  demand  for  power  and 
current  the  plaintiffs  are  unable  to 
supply  the  same,  except  by  purchase 
from  the  defendant  through  its  sub- 
station. This  fact  is  well  known  to 
the  defendant,  and  it  declines  to 
contract  with  the  plaintiff  to  furnish 
it  power  and  current  for  a  less 
period  than  five  years,  and  only  at  a 
far  higher  price,  based  on  the  pres- 
ent war  price  of  coal,  and  threatens 
to  cut  off  its  supply  of  current  unless 
it  will  submit  to  the  discrimination, 
which  would  leave  Salisbury  and 
Spencer  without  lights  for  the 
homes  and  places  of  business  of  its 
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people,  and  without  power  for  the 
operation  of  their  industrial  plants, 
or  any  means  of  operating  the  street 
railway. 

The  defendant's  first  proposal  to 
renew  its  contract  in  1917  was  for  a 
charge  of  1.4  mills  per  kw.  hr.  which 
it  raised  at  the  expiration  of  the 
contract  in  1918  to  a  charge  of  1.5 
per  kw.  hr.,  when  at  that  time  it  was 
selling  power  and  current  to  Reids- 
ville  and  its  inhabitants  under  a  con- 
tract for  ten  years,  entered  into  in 
1917,  at  a  rate  of  1.4. 

To  maintain  a  consistent  and 
auxiliary  supply  of  current  and 
power  in  case  of  accident  or  low  wa- 
ter, the  defendant  power  company 
has,  at  several  points  along  its  line, 
built  steam  plants,  which  it  operates 
by  the  use  of  coal.  Substantially  all 
the  power  and  current  furnished 
these  plaintiflFs  at  Salisbury  are  gen- 
erated by  means  of  water,  which  cost 
the  defendant  power  company  4 
mills  per  kw.  hr.,  and  it  now  pro- 
poses to  discriminate  against  the 
plaintiffs  by  requiring  them  to  pay 
for  current  and  power  under  a  long- 
term  contract,  based  on  war-time 
cost  of  coal,  at  a  much  higher  rate 
than  in  any  case  it  charges  the  cot- 
ton mills  along  its  line,  or  its  sub- 
sidiary company  (or  alias),  the 
Southern  Public  Utilities  Company, 
for  like  service  rendered  under  sub- 
stantially similar  conditions. 

The  defendant  power  company 
has  no  established  rates  of  furnish- 
ing power  in  the  absence  of  a  con- 
tract, and  no  rates  for  such  power 
have  ever  been  filed  with  the  cor- 
poration commission,  and  the  cor- 
poration commission  has  never  pro- 
mulgated any  rules  or  regulations  to 
prevent  discrimination  by  the  de- 
fendant in  furnishing  power. 

The  defendant  power  company  on 
February  8,  1914,  filed  with  the  cor- 
poration commission  of  North  Caro- 
lina a  partial  schedule  of  its  rates, 
with  the  added  statement:  "Each 
case  must  be  treated  on  its  peculiar 
circumstances,  and  the  rates  are 
subject  to  the  reasonable  rules  «nd 
regulations  of  the  power  company's 
charter.    The  filing  of  these  rates  by 


this  company  is  in  deference  to  the 
request  of  the  commission,  and  must 
not  be  treated  or  considered  as  done 
because  any  legal  obligation  is  im- 
posed upon  it  to  file  the  same.  This 
company  is  advised  that  no  lejgal 
obligation  exists." 

The  corporation  commission  ex- 
pressed the  opinion  to  the  plaintiff 
that  it  had  no  authority,  under  the 
act  of  the  legislature  conferring 
upon  it  jurisdiction  with  respject  to 
the  regulation  of  public  utilities,  to 
pass  upon  a  question  involving  a 
contract  between  one  public  utility 
company  and  another  public  utility 
company  as  here  presented. 

The  defendant  power  company^ 
justifying  its  increase  in  rates 
charged  these  plaintiffs,  says: 
•'Which  increased  rate  is  absolutely 
necessary  to  earn  any  income  upon 
its  capital  invested  in  its  hydroelec- 
tric power  plant." 

The  plaintiffs,  replying  to  this 
proposition,  state  in  substance  that 
the  Southern  Power  Company  was 
incorporated  in  New  Jersey  in  June, 
1905,  by  J.  B.  Duke  and  others,  and 
has  acquired  rights  and  built  power 
plants  on  the  Catawba  and  Broad 
rivers  in  South  Carolina,  capable  of 
developing  a  rated  capacity  of  88,00Q 
h.  p.,  and  it  has  also  built  tramsmis- 
sion  lines  as  stated  in  the  plaintiffs^ 
complaint,  and  which  is  further 
illustrated  by  the  annexed  copy  of 
the  map  [shown  on  page  809]  of  its 
lines  issued  by  the  defendant  com- 
pany. 

The  plaintiffs  further  say  that  the 
defendant  company  organized  an- 
other corporation,  which  is  con- 
trolled by  it  and  is  substantially  an 
alias,  known  as  the  Great  Falls  Pow- 
er Company,  which  was  incorporated 
in  New  Jersey  in  November,  1909, 
and  as  owners  of  the  Southern  Pow- 
er Company  sold  to  themselves  as 
owners  of  the  Great  Falls  Power 
Company  the  three  hydroelectric 
power  plants  which  had  been  erected 
by  the  Southern  Power  Company. 
To  take  care  of  the  cost  of  develop- 
ing this  property  the  defendant  pow- 
er company  placed  a  mortgage  upon 
the  same  in  the  sum  of  $10,000,000^ 
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$7  000,000  of  which  has  been  sold,  Company  issued  to  themselvea  $6,- 
^nd  the  plaintiffs  allege  was  subr  000,000  of  7  per  cent  accumulative 
^tantially   the   actual   cost  of   the  .  preferred  stock  and  $4,000,000  of 
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property  thus  purchased  and  de- 
veloped. In  addition  to  this  bonded 
indebtedness,   the  Southern  Power 


common  stock.  The  same  interests, 
and  substantially  the  same  men,  in 
organizing  the  Great  Falls  Power 
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Company  as  the  holdinf:  company  The  plaintiffs  aver  on  what  they 

for    the    hydroelectric    generating  claim  sufficient  and  reliable  evidence 

property,  took  over  this  part  of  the  that  the  company's  net  earnings  in 

development  of  the  defendant  com-  1917  were  in  excess  of  $2,000,000; 

pany,  and  executed  back  a  contract  while    the    interest    paid    on    the 

at  the  same  time,  which  provided  bonded  indebtedness,  much  of  wHfch 

that  the  Great  Falls  Power  Company  was  water,  had  not  increased  at  all, 

should  furnish  its  hydroelectric  cur-  and  that  in  1915  its  net  profits  |ip- 

rent  to  the  defendant  for  a  long  plicable    to    dividends    were    over 

term  of  years  at  the  rate  of  4  mills  $1,000,000,  and  at  that  time,  after 

per  kw.  hr.,  and  as  a  part  of  this  paying  7  per  cent  on  the  $6,000,000 

transaction  the  defendant  Southern  cumulative  preferred   stock    (i.   e.» 

Power  Company  guaranteed  to  hold  $420,000),  there  was  still  left  appli- 

the  Great  Falls  Power  Company  free  cable  to  the  $4,000,000  of  conilbon 

and  clear  of  any  liability  under  the  stock,  $604,000,  net  profit  of  15  per 

mortgage;  that  the  defendant  com-  cent,  and  at  present  probably  this 

pany,  acting  for  itself,  and  the  same  amount  has  been  greatly  increased, 

interest  also  acting  for  the  Great  The  plaintiffs  are  not  advised  as  to 

Falls  Power  Company,  required  the  how  much  dividend  the  defendant's 

company  to  issue  $5,768,800  of  7  per  stock  in  its  holding  company,  the 

cent  accumulative  preferred  stock  Great  Falls  Power  Company,  is  eam- 

and  also  $5,768,800  common  stock,  ing,  at  selling  to  itself  hydroelectric 

which  said  stock  was  substantially  current  at  4  mills  per  kw.  hr.,  which 

all  turned   over  to   the   defendant  the  defendant  company  is  reselling 

Southern  Power  Company  and  its  at  discriminating  prices  to  its  dif- 

promoters,  who  now  own  the  same,  ferent  customers,  according  to  the 

About  June  1,  1915,  the  defendant  object  it  has  in  view,  which  may  be 

company  offered  for  sale  in  the  city  either  to  encourage,  or  to  destroy 

of  New  York,  through  the  National  and  thereby  acquire,  these  different 

City  Bank  of  that  city,  the  $7,000,-  plants. 

000  of  bonds  secured  by  first  mort-  The  plaintiff  urges,  among  the  in- 
gage  upon  defendant's  property,  and  stances  of  discrimination,  the  fol- 
the  vice  president  of  the  defendant  lowing :  That  the  defendant  is : 
company,  W.  S.  Lee,  who  was  also  (1)  Supplying  current  to  the 
vice  president  of  the  Great  Falls  Southern  Public  Utilities  Company, 
Power  Company,  stated  in  a  public  which  is  a  company  engaged  in  pre- 
letter,  which  was  published  at  that  cisely  the  same  character  of  busi- 
date  in  a  circular  by  the  National  ness  as  these  plaintiffs,  under  a 
City  Bank,  that  the  earnings  of  the  long-term  contract,  at  a  rate  much 
defendant  company  as  officially  re-  less  than  that  charged  and  de- 
ported for  the  year  ending  April  30,  manded  of  the  plaintiffs. 
1915,  were  as  follows:  (2)  The  defendant  supplies  cur- 
Gross  receipts  $2,485,789  79  rent  to  sundry  cotton  mills  for  pow- 

Operating  expenses  (includ-  er  and  lighting  mill  villages  at  rates 

ing   taxes   and   rentals)    1,111,016  97  much  less  than  that  charged  and  de- 

XT  4.                                    •i  OHA  nrjo  Qo  manded  of  these  plaintiffs. 

Ann^nXesV  on  •b<;nded  '''"'''''  ''  (3)  The  defendant  supplies  cur- 

indebtedness  350,000  00  rent  and  power  to  various  towns  and 

municipalities    under    a    long-term 

Bala'^c®  $1,024,772  82  contract,  at  rates  much  less  than 

And  immediately  thereafter  this  that  charged  and  demanded  of  these 

statement    was    made:      "The    net  plaintiffs. 

earnings  for  the  year  ending  April  (4)  The  defendant  supplies  cur- 

30, 1915,  were  almost  four  times  the  rent  to  sundry  cotton  mills,  entered 

interest  requirements  of  the  $7,000,-  into  since  the  declaration  of  war  and 

000  first  mortgage  bonds  which  will  since  the  abnormal  increase  of  coal, 

shortly  be  outstanding."  at    a    rate    much    less    than    that 
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chai^ged   and    demanded    of   these 
nlaintiffs. 

.  The  above  are  substantially,  some- 
"What  condensed,  the  statements  and 
allegations  of  the  complaint,  which 
must  be  taken  as  admitted,  as  this 
case  is  presented  upon  the  demurrer 
ore  tenuB  thereto  of  the  defendant. 
The  court  overruled  the  demur- 
rer, and  the  defendant  appealed. 

Messrs.  Cansler  &  Cansler  and  Os- 
borne^ Cockc^  &  Robinsim  for  appel- 
lant. 

Messrs.  Linn  &  Linn,  Boberson,  Dal- 
ton,  ft  Smith,  and  Brooks,  Si^^p,  & 
Kelly,  for  appellee: 

Mandamus  is  the  proper  remedy. 

Walls  V.  Strickland,  174  N.  C.  299, 
93  S.  E.  857;  Clinton-Dunn  Teleph. 
Co.  V.  Carolina  Teleph.  &  Teleg.  Co. 
159  N.  C.  11,  74  S.  E.  636;  Mahan  v. 
Michigan  Teleph.  Co.  132  Mich.  242, 
93  N.  W.  629;  Yancey  v.  Batesville 
Teleph.  Co.  81  Ark.  486,  99  S.  W. 
679,  11  Ann.  Cas.  136;  Godwin  v.  Caro- 
lina Teleph.  &  Teleg.  Co.  136  N.  C. 
258,  67  L.R.A.  251,  103  Am.  St.  Rep. 
941,  48  S.  E.  636,  1  Ann.  Cas.  203; 
19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
876;  Horner  v.  Oxford  Water  &  Elec- 
tric Co.  153  N.  C.  538,  138  Am.  St.  Rep. 
681,  69  S.  E.  607;  Robbins  v.  Bangor 
R.  &  Electric  Co.  100  Me.  496,  1  L.R.A. 
(N.S.)  963,  62  Atl.  136. 

The  statute  law  is  declaratory  and 
not  in  derogation  of  the  common-law 
rights  and  remedies. 

Sullivan  v.  Minneapolis  &  R.  River 
R.  Co.  121  Minn.  488,  45  L.R.A,  (N.S.) 
612,  142  N.  W.  3;  Texas  &  P.  R.  Co. 
V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  Ann.  Cas.  1075;  American  Rail- 
road Rates,  pp.  104,  105;  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  98  Minn.  380,  28  L.R.A.  (N.S.)  298, 
120  Am.  St.  Rep.  581,  108  N.  W.  261, 
8  Ann.  Cas.  1047. 

Either  legislative  declaration,  emi- 
nent domain,  public  use,  or  monopoly 
will  impose  the  duty  to  serve  all  alike. 

Munn  V.  Illinois,  94  U.  S.  113,  127, 
24  L.  ed.  77,  85;  Wingrove  v.  Public 
Service  Commission,  74  W.  Va.  190, 
L.R.A.1918A,  212,  81  S.  E.  734;  State 
ex  rel.  Mason  v.  Consumers  Power  Co. 
119  Minn.  225,  41  L.R.A.  (N.S.)  1181, 
137  N.  W.  1104,  Ann.  Cas.  1914B,  21; 
Van  Dyke  v.  Geary,  244  U.  S.  39,  61 
L.  ed.  975,  37  Sup.  Ct.  Rep.  483 ;  West- 
ern U.  Teleg.  Co.  v.  Call  Pub.  Co.  181 
U.  S.  97,  45  L.  ed.  769,  21  Sup.  Ct. 


Rep.  561;  Hilton  Lumber  Co.  v.  At- 
lantic Coast  Line  R.  Co.  136  N.  C.  479, 
48  S.  E.  813,  1  Ann.  Cas.  52,  141  N.  C. 
171,  6  L.R.A.(N.S.)  225,  53  S.  E.  823; 
New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S. 
391,  50  L.  ed.  521,  26  Sup.  Ct.  Rep.  272; 
Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  S.  612,  53  L.  ed.  352, 
29  Sup.  Ct.  Rep.  214;  Garrison  v. 
Southern  R.  Co.  150  N.  C.  584,  64  S.  E. 
578 ;  Branch  v.  Wilmington  &  W.  R.  Co. 
77  N.  C.  352;  Griffin  v.  Goldsboro 
Water  Co.  122  N.  C.  206,  41  LJR.A. 
240,  30  S.  E.  319. 

Defendant  public  service  company 
cannot  select  its  consumers  and  deny 
equal  privilege  to  others. 

Pinney  &  B.  Co.  v.  Los  Angeles  Gas 
&  E.  Corp.  168  Cal.  12,  L.R.A.1915C, 
285,  141  Pac.  620,  Ann.  Cas.  1915D, 
471 ;  Louisville  Transfer  Co,  v.  Ameri- 
can Dist.  Teleph.  Co.  24  Alb.  L.  J.  283. 

It  is  an  unjust  discrimination  in 
rates  for  defendant  to  make  long-term 
contracts  with  customers  at  di^erent 
rates  for  similar  service,  and  such  con- 
tracts are  void. 

Armour  Packing  Co.  v.  Edison  Elec- 
tric Illuminating  Co.  115  App.  Div.  51, 
100  N.  Y.  Supp.  605;  Chillicothe  v. 
Logan  Natural  Gas  &  Fuel  Co.  8  Ohio 
N.  P.  88,  11  Ohio  S.  &  C.  P.  Dec.  24 ; 
Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  349,  52  L.  ed.  828,  28  Sup. 
Ct.  Rep.  529,  14  Ann.  Cas.  560;  Cham- 
bers V.  Spruce  Lighting  Co.  81  W.  Va. 
714,  95  S.  E.  192;  Kilbourn  City  v. 
Southern  Wisconsin  Power  Co.  149 
Wis.  168,  135  N.  W.  501 ;  Union  P.  R. 
Co.  V.  Goodridge,  149  U.  S.  688,  37  L. 
ed.  902,  13  Sup.  Ct.  Rep.  970 ;  Clinton- 
Dunn  Teleph..  Co.  v.  Carolina  Teleph. 
&  Teleg.  Co.  159  N.  C.  12,  74  S.  E.  636; 
State  ex  rel.  Goodwine  v.  Cadwallader, 
172  Ind.  619,  87  N.  E.  644,  89  N.  E. 
319 ;  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  S.  440,  51  L.  ed. 
559,  27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas. 
1075. 

Clark,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

By  demurring  ore  tenus  the  de- 
fendant "admits  all  of  the  allega- 
tions made  by  the  plaintiff,  and  if 
any  part  of  the  complaint  presents 
facts  sufficient  to  constitute  a  cause 
of  action,  or  facts  pieadin^^ 

sufficient      for      that    dem«rr«r    ore 

purpose      can      be  **"— *«*^*- 
gathered  from  it   under  a  liberal 
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construction  of  its  terms,  the  plead- 
ing will  be  sustained."  Hendrix  v. 
Southern  R.  Ck).  162  N.  C.  p.  15,  77 
S.  E.  1003. 

"Every  reasonable  intendment 
and  presumption  must  be  made. in 

favor  of  the  plead- 

r«'V'o"""''**""  *"  er.       It     must     be 

fatally  defective  be- 
fore it  will  be  rejected  as  insuf- 
ficient." Brewer  v.  Wynne,.  154  N. 
C.  471,  70  S.  E.  947. 

In  Garrett  v.  Trotter,  65  N.  C.  432, 
Pearson,  Ch.  J.,  says:  "  *A  defect 
in  pleading  is  aided  if  the  adverse 
party  plead  over  to,  or  answer,  the 
defective  pleading  in  such  a  manner 
that  an  omission  or  informality 
therein  is.  expressly  or  impliedly 
supplied,  or  rendered  formal  or  in- 
telligible.' .  .  .  The  principle 
commends  itself  so  strongly  by  its 
good  sense  that  it  must  be  taken  to 
underlie  every  system  of  procedure 
professing  to  aim  at  the  furtherance 
of  justice,  and  to  put  controversies 
upon  their  merits,  and  not  allow  ac- 
tions to  go  off  upon  subtleties  and 
refinements." 

The  facts  in  this  case  admitted  or 
not  denied  are  that : 

( 1 )  The  defendant  Southern  Pow- 
er Ck)mpany  is  a  public  service  cor- 
poration, and  as  such  subject  to  the 
laws  of  North  Carolina  governing 
public  utilities  companies. 

(2)  As  such  public  service  com- 
pany, and  by  virtue  thereof  only,  it 
enjoys  and  exercises  the  right  and 
power  of  eminent  domain,  and  as  a 
consequence  must  discharge  its 
duties  subject  to  public  regulation  of 
its  rates  and  conduct,  and  without 
discrimination  in  the  facilities  it  ex- 
tends and  the  rates  it  charges  under 
the  same  or  substantially  similar 
conditions.  Railroad  Discrimination 
Case,  136  N.  C.  479,  48  S.  E.  813,  1 
Ann.  Cas.  52. 

(3)  The  defendant  has  a  monopo- 
ly of  the  hydroelectric  power  supply 
and  the  markets  therefor  in  the  ter- 
ritory through  which  its  lines  ex- 
tend. 

(4)  It  has  been  engaged  more 
than  t^  years  past  in  selling  hydro- 
■electric  current  to  this  plaintiff,  to 


be  resold  at  retail  to  citizens  at  Salis- 
bury, Spencer,  and  East  Spencer, 
High  Point,  and  Greensboro,  and 
also  to  the  Southern  Public  Utilities 
Company  (which  the  defendant  sub- 
stantially owns  and  controls)  ta  be 
resold  at  Charlotte,  Winston-Salem, 
and  Reidsville,  and  other  points,  and 
is  selling  its  current  to  the  munici- 
palities of  Lincolnton,  Shelby,  and 
Newton,  to  be  resold  to  their  respec- 
tive citizens,  and  its  business  has  be- 
come affected  with  a  public  use,  and 
is  for  that  reason  also  subject  to 
public  regulation  of  its  rates  and 
conduct,  which  rates  cannot  be  dis« 
criminatory  under  like  conditions  or 
at  the  same  points. 

(5)  In  1914  it  filed  a  statement 
with  the  corporation  commission, 
denying  that  the  commission  had 
any  authority  to  require  it  to  file  a 
schedule  of  its  rates,  or  to  promul- 
gate rules  and  regulations  govern- 
ing it,  and  expressly  asserted  this 
power  to  be  in  itself  by  saying, 
''Each  case  must  be  treated  on  its 
peculiar  circumstances,  and  the 
rates  are  subject  to  the  reasonable 
rules  and  regulations  of  the  com- 
pany," thereby  asserting  its  exemp- 
tion from  control  of  the  law  and  its 
superiority  to  public  regulation  of 
its  conduct  or  rates. 

(6)  Exercising  the  power  thus 
boldly  declared  that  it  possesses  free 
from  any  control  by  the  public,  it  de- 
clines to  sell  power  and  current  to 
any  consumer  for  a  less  period  than 
five  years,  and  then  only  under  the 
terms  which  it  sees  fit  to  offer  under 
its  assertion  of  absolute  sovereignty 
and  freedom  from  control  by  law. 

(7)  If  a  purchaser  declines  to  ac- 
cept any  contract  it  offers,  it  charges 
such  other  higher  rate  as  it  may 
deem  proper;  for  instance,  it  is 
charging  the  plaintiffs  1.88  mills 
for  a  current  which  costs  4  mills, 
and  which  it  is  selling  to  others  at 
Salisbury  at  1.1,  and  which  it  is  sell- 
ing to  the  municipality  at  that  point 
at  1  per  kw.  hr. 

(8)  The  defendant  has  entered 
into  a  long-term  contract,  extendinjar 
to  1944,  to  furnish  power  to  the 
Southern  Public  Utilities  Company 


SALISBURY  &  S.  R.  CO.  v.  SOUTHERN  POWER  CO. 

(179  N,  C.  IB,  101  B,  B.  595.) 


813 


(which  it  substantially  owns)  at  a 
less  rate  than  it  will  sell  to  the 
plaintiflfs  or  any  municipality  in  this 
state. 

(9)  In  1917,  it  entered  into  a  con- 
tract  with  its  subsidiary  (or  alias), 
the  Southern  Public  Utilities  Com- 
pany, to  resell  power  at  Reidsville  at 
a  figrure  so  low  that  said  utilities 
company  is  reselling  power  at  a  low- 
er rate  than  the  defendant  power 
company  will  sell  at  wholesale  to  the 
plaintiffs. 

(10)  The  defendant  company  sells 
current  only  when  reduced  to  not  be- 
low 2,300  volts,  and  is  not  engaged 
in  the  retail  power  business.  It  in- 
duced the  plaintiffs  to  discontinue 
their  steam  plant  and  purchase  cur- 
rent from  it  on  the  basis  of  1.1, 
knowing  that  the  current  and  power 
were  to  be  resold  in  Salisbury  and 
other  towns  in  which  plaintiffs  do 
business. 

(11)  It  offers  to  sell  the  plaintiff 
current  and  power  to  be  retailed  by 
it,  if  the  defendant  is  allowed  with- 
out legal  restraint  to  fix  the  price 
and  terms  of  the  contract. 

(12)  It  pleads  want  of  authority 
in  the  courts  to  compel  it  to  furnish 
power  to  the  plaintiff,  upon  the 
ground  that  it  must  not  be  restricted 
from  discrimination  in  its  rates. 

(13)  The  defendant  Southern 
Power  Company  purchases  its  cur- 
rent -at  4  mills  per  kw.  hr.  under  a 
long-term  contract,  but  declines  to 
aDow  the  plaintiff  to  share  in  the 
water  rate  of  4  mills,  and  requires 
the  plaintiff  to  pay  it  1.88  or  more 
than  470  per  cent  profit. 

(14)  The  defendant  Southern 
Power  Company  seeks  to  justify  'its 
increase  in  rates  by  alleging  that  it 
is  necessary  to  do  so  to  earn  any 
dividend  on  the  capital  invested. 
The  bonds,  common  and  preferred 
stock,  outstanding  against  this  prop- 
erty exceed  $28,000,000,  and  over 
half  the  stock  it  has  issued  the 
plaintiff  avers  that  it  can  show  was 
not  issued  for  expense  incurred,  and 
represents  only  inflation. 

(15)  The  large  increase  in  price 
for  power  of  nearly  100  per  cent 
charged  the  plaintiff,  i.  e.,  from  1.1 


to  1.88,  has  been  applied  only  to  the 
plaintiff.  But  in  all  cases  it  charges 
municipalities  and  other  public  utili- 
ties companies  more  for  current  and 
power  than  it  charges  its  own  sub- 
sidiary, the  Southern  Public  Utili- 
ties CJompany,  thereby  pressing 
most  heavily  upon  those  least  able  to 
resist  extortion,  and  who  are  for 
that  reason  most  entitled  to  the  aid 
of  the  state  for  their  protection. 

(16)  The  properties  and  plant  of 
the  defendant  Southern  Power  Com- 
pand  and  its  affiliated  and  subsidiary 
companies  were  acquired  and  the 
plants  completed  substantially  prior 
to  the  declaration  of  war,  and  it  is 
entitled  to  no  increased  charges  by 
reason  of  the  advance  in  coal  and 
labor  since  that  date,  by  reason  of 
the  fact  that  the  cost  of  its  opera- 
tions is  based  upon  the  employment 
of  a  very  small  number  of  em- 
ployees, and  it  is  entitled  to  earn- 
ings almost  solely  upon  the  capital 
invested  in  properties  and  plants 
which  have  not  been  largely  in- 
creased. 

(17)  Its  current  is  received  by  it 
under  a  long-term  contract,  under 
which  it  has  subcontracted  to  sell  to 
its  subsidiary,  the  Southern  Public 
Utilities  Company,  until  1944,  at  a 
less  rate  than  it  charges  any  other 
consumer.  It  only  pays  4  mills  for 
this  current,  and  the  former  rate  of 
1.1  (i.  e.,  1^  cents)  to  the  plaintiff 
would  seem  more  than  sufficient  for 
proper  remuneration,  being  a  profit 
of  276  per  cent. 

(18)  The  public  policy  of  the  state 
and  of  the  national  government, 
which  has  been  expressed  not  only  in 
its  Constitution  from  the  beginning, 
and  has  been  recently  more  fully  ex- 
pressed in  statutes  against  trusts, 
and  by  decisions  in  the  United 
States  Supreme  Court,  forbids  that 
this  enormous  aggregation  of  capi- 
tal, charging  exorbitant  rates,  as  ap- 
pears by  its  own  admissions  in  this 
record,  should  have,  as  it  explicitly 
claims,  the  unrestricted  right  to  fix 
its  own  rates  and  to  discriminate  be- 
tween its  customers,  as  if  it  were  a 
private  individual  dealing  in  a  com-- 
petitive  market. 
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It  is  of  the  highest  importance 
that  these  claims  of  the  defendant 

Southern         Power 

ro'r'^Ji^r.'ti;;!:!!      company     to     dis- 
iiiscrimiBatioii      Criminate     in     the 

if  "ihtr*''"**'    rates  charged  by  it 

to  purchasers  under 
like  conditions  should  be  clearly  de- 
nied by  the  courts.  If  the  defend- 
ant is  thus  permitted  to  charge  cot- 
ton mills  in  which  the  owners  of  the 
defendant  are  interested,  the  rate 
of  1.1  while  it  charges  the  plaintiffs 
and  other  mills  and  industries  in 
which  it  is  not  interested  1.88,  or  a 
higher  rate  than  it  does  others  in 
like  condition,  it  follows  that  in  a 
comparatively  brief  time  the  defend- 
ant will  have  the  power  to  destroy, 
and  thereby  acquire  the  ownership 
of,  all  the  other  cotton  mills  and  in- 
dustrial plants  in  the  state,  and  thus 
create  a  cotton-mill  monopoly  wher- 
ever its  lines  extend,  for,  by  reason 
of  the  approaching  exhaustion  of  the 
coal  mines  and  the  interruption  of 
their  operations,  there  can  soon  be 
left  available  for  large  industrial 
plants  no  other  power  than  the  mo- 
nopolized water  power  of  the  state. 
The  counsel  for  the  defendant 
upon  the  argument  stressed  the  con- 
tention that,  both  plaintiff  and  de-* 
f  endant  being  public  service  com- 
panies and  authorized  by  their  re- 
spective charters  to  generate  and 
sell  to  the  public  electric  current, 
plaintiff  could  not  evade  this  duty 
and  require  the  defendant  to  furnish 
it  current  and  power  to  resell.  This 
argument  is  plausible,  but  we  think 
unsound  and  untenable  upon  the 
admitted  facts  in  this  record.  The 
defendant's  charter  expressly  au- 
thorizes it  to  sell  current  and  power 
to  other  public  utility  companies  for 
the  purpose  of  resale.  This  charter 
power  is  not  mandatory.  Still,  when 
the  defendant  elected  to  exercise 
this  power,  and  ten  years  ago  made 
a  contract  with  the  plaintiff,  Salis- 
bury &  Spencer  Railroad,  to  furnish 
current  and  power  to  be  resold  to  the 
people  of  that  city  for  the  next  suc- 
ceeding ten  years,  and  induced  it  to 
scrap  its  steam  plant  and  to  rely 
solely  upon  the  defendant  for  its 


hydroelectric  power,  and  thereafter 
made  similar  contracts  with  the 
other  plaintiff,  the  North  Carolina 
Public  Service  Company,  for  ten 
years,  for  current  to  be  resold  in 
Greensboro  and  High  Point,  and 
contracted  with  its  own  subsidiary, 
the  Southern  Public 
Utilities    Company,  To^^JS^V^iV/. 

furnish  it  current  to  distributers 
and    power    up    to  iSSS^iiite. 
1944,  to  be  resold,  it 
dedicated  its  property  to  this  par- 
ticular class  of  public  use,  and  can- 
not discriminate  in  charge  or  serv- 
ice between  the  several  members  of 
this  class,  for  this  would  be  a  license 
to  discriminate  among  cotton  mills 
as  a  class,  furniture  factories,  etc. 

Wyman  on  Pub.  Serv.  Corp.  vol.  1, 
§  710,  says:  Those  who  conduct 
private  enterprises  may  use  many 
schemes,  but  those  who  offer  public 
employment  must  not  adopt  any 
business  policies  which  are  anyway 
inconsistent  with  impartiality  in  dis- 
charge of  their  public  duties. 

It  is  well  settled  that  the  common- 
law  obligation  of  equal  and  undis- 
criminating  service  clearly  requires 
that  the  same  charges  shall  be  made 
to  all  consumers  for  the  rendering 
of  similar  service.  The  Supreme 
Court  of  the  United  States,  in  West- 
em  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
381  U.  S.  92,  45  L.  ed.  765,  21  Sup. 
Ct.  Rep.  561,  very  fully  discusses 
this  doctrine,  and  in  the  course  of  its 
opinion  says: 

"They  are  endowed  by  the  state 
with  some  of  its  sovereign  powers, 
such  as  the  right  of  eminent  domain, 
and  so  endowed  by  reason  of  the 
public  service  they  render.  As  a 
consequence  of  this,  all  individuals 
have  equal  rights,  both  in  respect  to 
service  and  charges.  ...  To  af- 
firm that  a  condition  of  things  exists 
under  which  common  carriers  any- 
where in  the  country,  engaged  in 
any  form  of  transportation,  are  re- 
lieved from  the  burdens  of  these 
obligations,  is  a  proposition  which, 
to  say  the  least,  is  startling," 

This  obligation  cannot  be  evaded, 
even  though  the  purchaser  of  the 
current  may  be  to  some  extent  a 
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competitor.  This  question  is  very 
fully  ^scussed  in  Postal  Cable 
Teleg.  Co.  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (C.  C.)  177  Fed.  726  et 
seq.  The  court  there  says:  "The 
portion  of  the  sovereign  power  with 
which  telephone  companies  are,  as 
common  carriers,  endowed,  is  like* 
wise  given  them  for  the  purpose  of 
serving  not  merely  part  of  the  pub- 
lic, but  all  of  the  public ;  and  all  per- 
sons composing  the  public,  even 
though  they  be,  in  a  sense,  competi- 
tors, are  entitled  to  use  their  privi- 
leges upon  equal  terms,  and  'have 
equal  rights  both  in  respect  to  serv- 
ice and  charge.' " 

The  corporation  commission  of 
California,  in  an  opinion  rendered 
July  23,  1917,  in  the  matter  of  the 
application  of  the  Great  Western 
Power  Company,  discussing  the 
right  of  the  power  company  to  arbi- 
trarfly  select  its  consumers,  states 
"that  the  duties  and  obligations 
which  it  has  undertaken  do  not  con- 
template the  right  on  its  part  to  se- 
lect the  consumers  it  will  serve,"  and 
further  says :  "It  is  clearly  the  duty 
of  the  public  utility,  situated  as  is 
the  petitioner,  to  supply  every  rea- 
sonable demand  for  service  at  non- 
discriminatory rates,  and  under  just 
terms  and  conditions.  Nor  can  this 
duty  be  avoided,  modified,  or 
abridged  in  any  manner  whatsoever, 
either  by  contract  between  the  util- 
ity and  any  private  interest  or  by 
the  maintenance  of  unsuitable  facili- 
ties. ...  In  case  of  a  temporary 
insuflBcient  supply  of  electric  energy 
to  meet  all  reasonable  demands  in 
the  territory  which  petitioner  has 
elected  to  serve,  the  available  supply 
wiU,  of  course,  be  prorated  upon  an 
equitable  basis,  consideration  being 
given  to  the  necessities  of  the  pub- 
Be,  irrespective  of  whether  or  not 
these  necessities  arise  directly  or 
through  the  medium  of  another  util- 
ity." 

The  foregoing  is  a  just  and  rea- 
sonable statement  of  the  common- 
law  obligations  resting  upon  public 
utility  companies  such  as  the  de- 
fendant. 

It  appears  from  the  investigation 


made  by  Congress  into  the  water 
power  of  the  country  that  94  per 
cent  of  the  water  power  of  this  state 
has  been  acquired  by  corporations 
which  are  either  already  owned  or 
can  soon  be  acquired  by  the 
Southern  Power  Company,  or  made 
subsidiary  by  the  use  of  the  same 
method  of  underbidding,  and  after- 
wards acquiring  competitive  plants, 
by  which  means  the  American  To- 
bacco Company  and  the  Standard 
Oil  Company  acquired  the  monop- 
olies which  since  have  been  to  some 
extent  abated  by  the  courts  in  pur- 
suance of  the  action  of  Congress, 
taken  at  the  demand  of  a  sound  and 
overwhelming  public  opinion. 

The  method  being  used  by  the  de- 
fendant company,  by  discrimination 
in  the  prices  to  consumers,  is  identi- 
cal with  that  which  built  up  the 
Standard  Oil  Company,  the  Ameri- 
can Tobacco  Company,  and  other 
great  trusts  which  came  under  the 
ban  of  congressional  enactment, 
and  which  were  condemned  by  deci- 
sions of  the  United  States  Supreme 
Court,  and  by  decrees  of  dissolution. 

The  control  of  the  defendant  cor- 
poration is  by  the  same  men  who 
organized  the  American  Tobacco 
Company,  which  was  ordered  dis- 
solved in  the  case  of  United  States  v. 
American  Tobacco  Co.  221  U.  S.  106, 
55  L.  ed.  663,  31  Sup.Ct.  Rep.  632 
(October  term,  1910)  in  which  the 
United  States  Supreme  Court,  in  an 
opinion  by  Chief  Justice  White,  held 
that  J.  B.  Duke,  the  president  of  the 
tobacco  trust,  and  the  president  of 
this  defendant  company,  was  indi- 
vidually responsible  for  the  viola- 
tions of  law  committed  by  that  con- 
cern. The  court  in  that  opinion, 
speaking  of  the  unlawful  practices 
which  were  identical  in  all  points 
with  those  in  this  case,  as  charged  in 
the  complaint  and  admitted  by  the 
demurrer,  recited  the  many  facta 
which  it  held  proven  "by  the  ever- 
present  manifestation  which  is  ex- 
hibited of  a  conscious  wrongdoing 
by  the  form  in  which  the  various 
transactions  were  embodied  from 
the  beginning,  ever  changing,  but 
ever  in  substance  the  same.     Now 
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the  organization  of  a  new  company, 
now  the  control  exerted  by  the  tak- 
ing of  stock  in  one  or  another,  or  in 
several,  so  as  to  obscure  the  result 
actually  attained,  nevertheless  uni- 
form in  their  manifestations  of  the 
purpose  to  restrain  others  and  to 
monopolize  and  retain  power  in  the 
hands  of  the  few,  who,  it  would 
seem;  from  the  beginning,  contem- 
plated the  mastery  of  the  trade 
which  practically  followed.  By  the 
gradual  absorption  of  control  over 
all  the  elements  essential  to  the  suc- 
cessful manufacture  of  tobacco 
products,  and  placing  such  control  in 
the  hands  of  seemingly  independent 
corporations,  serving  as  perpetual 
barriers  to  the  entry  of  others  into 
the  tobacco  trade." 

The  court  further  says  of  that 
combination  and  monopoly:  "The 
history  of  the  combination  is  so  re- 
plete with  the  doing  of  acts  which 
it  was  the  obvious  purpose  of  the 
statute  to  forbid,  so  demonstrative 
of  the  existence  from  the  beginning 
of  a  purpose  to  acquire  dominion  and 
control  of  the  tobacco  trade,  not  by 
the  mere  exertion  of  the  ordinary 
right  to  contract  and  to  trade,  but 
by  methods  devised  in  order  to  mo- 
nopolize the  trade  by  driving  com- 
petitors out  of  business,  which  were 
ruthlessly  carried  out  upon  the  as- 
sumption that  to  work  upon  the 
fears  or  play  upon  the  cupidity  of 
competitors  would  make  success  pos- 
sible." 

The  story  of  high  finance  and  mo- 
noiwly  record  as  shown  in  that  case 
is  displayed  along  the  same  lines  in 
this  present  enterprise.  In  1905  the 
same  J.  B.  Duke  and  his  associates, 
as  disclosed  by  the  undisputed  facts 
in  this  record,  incorporated  the  de- 
fendant company  in  New  Jersey,  in 
which  state  the  American  Tobacco 
Company  and  its  subsidiary  com- 
panies, or  aliases,  were  chartered. 
The  defendant  company  acquired 
water  rights  and  built  power  plants 
on  the  Catawba  and  Broad  rivers  in 
South  Carolina.  Afterwards  the 
same  Duke  and  associates  organized 
the  Great  Falls  Power  Company,  al- 
so chartered  in  New  Jersey  in  1907, 


and  as  owners  of  the  Southern  Pow- 
er Company  on  March  1,  1910,  sold 
to  themselves  as  owners  of  the 
Great  Falls  Power  Company  the 
three  hydroelectric  plants  which  had 
been  erected  by  the  Southern  Power 
Company.  To  take  care  of  the  cost 
of  developing  this  property,  the 
owners  and  promoters  of  the  defend- 
ant power  company  placed  a  mort- 
gage upon  the  same  in  the  sum  of 
$10,000,000,  which  it  is  alleged  is 
substantially  the  cost  of  the  prop- 
erty purchased  and  developed.  In 
addition,  they  issued  to  themselves 
$6,000,000  of  7  per  cent  cumulative 
preferred  stock  and  $4,000,000  of 
common  stock,  and  substantially  the 
same  interest  and  men  organizing 
the  Great  Falls  Power  Company,  as 
the  holding  company  for  the  hydro- 
electric generating  properties,  took 
over  its  part  of  the  defendant  com- 
pany, and  immediately  executed  back 
a  contract,  which  provides  that  the 
Great  Falls  Power  Company  shall 
furnish  its  hydroelectric  current  to 
the  defendant  for  a  long  term  of 
years  at  the  rate  of  4  mills  per  kw. 
hr.  The  defendant  company  and  its 
promoters,  acting  for  themselves 
and  for  the  Great  Falls  Power  Com- 
pany, caused  the  latter  company  to 
issue  $5,768,800  of  7  per  cent  cumu- 
lative preferred  stock,  and  also  $5,- 
768,800  common  stock,  which  said 
stock  was  substantially  all  turned 
over  to  the  defendant  company  and 
its  promoters,  who  now  own  the 
same.  Thereafter  the  same  J.  B. 
Duke  and  associates  organized  a  sub- 
sidiary retail  company  known  as  the 
Southern  Public  Utilities  Company, 
which  was  principally  owned  by 
himself  and  immediate  family,  and 
controlled  by  him.  The  company  ac- 
quired a  monopoly  of  the  retail  elec- 
tric power  business  in  Charlotte, 
Winston-Salem,  and  Reidsville. 
Thus  these  two  corporations,  under 
the  same  control,  monopolized  the 
wholesale  supply  of  current  and  the 
retail  .distribution  of  same,  wherever 
a  subsidiary  company  could  get  con- 
trol of  the  municipal  franchises.  It 
is  unnecessary  to  trace  the  transac- 
tions of  this  company  in  all  its  man- 
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ifestations,  but  enough  has  appeared 
to  show  that  the  existence  and 
operations  of  a  water-power  mo« 
nopoly,  with  power  to  discriminate 
in  its  rates,  would  be  a  nienace 
which  neither  the  courts  nor  the 
public  can  disregard. 

The  object  of  this  action  is  not  to 
declare  or  fix  rates ;  nor  is  it  to  have 
the  rates  declared  exorbitant,  how- 
ever clearly  this  may  appear,  but  to 
prevent  that  discrimination  be- 
tween the  purchasers  of  its  power 
which  is  a  method  by  which  the 
Standard  Oil  Company,  the  Ameri^ 
can  Tobacco  Company,  and  all  other 
trusts  have  crushed,  opposition,  and 
enlarged  their  power,  and  increased 
their  accumulations  to  a  point  which 
made  them  a  menace  to  government 
by  the  people,  and  caused. their  dis* 
solution  by  judicial  decree. 

The  argument  is  presented  that» 
even  though  an  unlawful  discrimina- 
tion in  rates  exists,  still  the  courts 
are  without  power  or  procedure  to 

correct  the  evil. 
Such  judicial  impo- 
tency  does  not  exist 
in  North  Carolina.  This  court  in  the 
raihroad  discrimination  cases  (136 
N.  C.  479,  48  S.  E.  813,  1  Ann.  Cas. 
52,  and  141 N.  C.  171, 6  L.R.A.  (N.S.) 
22S,  S3  S.  E.  823)  established  the 
ride  and  procedure  by  which  such 
questions  should  be  determined. 
Justice  Connor,  speaking  for  the 
court  in  the  latter  case,  says: 
"However  the  courts  construe  stat- 
utes making  penal  or  criminal  a  vio- 
lation of  the  equality  of  right,  when 
we  come  to  deal  with  the  question, 
in  the  enforcement  of  the  civil  right 
of  the  citizen,  we  must  construe  the 
law  so  that  the  right  is  secured  and 
the  remedy  for  its  infringement 
given.  This  is  the  keynote  of  the 
decisions,  both  in  England  and  this 
country." 

It  will  not  be  difficult  for  the  court 
upon  the  hearing  to  determine  the 
lowest  rate  charged  by  the  defend- 
ant for  current  and  power  furnished 
cotton  mills,  factories,  municipali- 
ties, or  other  public  service  com- 
panies, under  the  same  or  substan- 
tially similar  conditions.   The  lowest 


rate  thus  established  will  automat- 
ically become  the  proper  rate  to  be 
charged   the   plain- 
tiffs for  such  serv-  utomtic  nx* 
ice.    Otherwise,  the  ii*;:;!?'^*"* 
defendant  will  still 
be  unlawfully  discriminating  against 
the  plaintiffs. 

The  remedy  sought  here  by  a 
mandamus  to  compel  the  defendant 
company  to  concede  to  the  plaintiffs 
the  same  rates  that 
it  grants  to  others,  m**^*"***— 

•1/   e   T*  A;*'   7*'    vv*«^*w,    ^^  compel 
especially  to  its  sub-    service  br . 

sidiary  companies,  ?;,»"%«;.?''* 
is  the  proper  one,  as 
stated  by  Allen,  J.,  in  Walls  v.  Strick- 
land, 174  N.  C.  299,  93  S.  E.  857, 
which  was  to  compel  a  telephone 
public  service  company  to  discharge 
its  duties  impartially  and  without 
discrimination.  The  defendant  in 
that  case  pursued  exactly  the  same 
course  as  in  this  in  regard  to  the  ju- 
risdiction of  the  court,  and  "except- 
ed and  appealed  upon  the  ground 
that  telephone  companies,  being  sub- 
ject to  the  control  and  regulation  of 
the  corporation  commission,  the 
courts  have  no  jurisdiction  of  the 
action."  In  that  case  Judge  Allen 
said: 

"The  error  in  the  position  of  the 
defendants  is  in  failing  to  distin- 
guish between  the  regulation  and 
control  of  telephone  companies 
which,  as  to  individuals  and  corpora- 
tions, are  committed  by  statute  to 
the  corporation  commission  (Rev.  § 
1096,  chap.  966,  Laws  1907),— 
whether  exclusively  so,  or  not,  we 
need  not  say, — ^and  the  refusal  to 
perform  a  duty  to  the  plaintiff  aris- 
ing upon  facts  that  are  established. 
If  the  duty  exists  upon  the  facts 
found,  there  is  nothing  for  the  cor- 
poration commission  to  hear  and  in- 
vestigate, and  it  only  remains  for 
tne  courts  to  compel  performance  of 
the  duty. 

"The  question  was  considered  in 
Godwin  v.  Carolina  Teleph.  &  Teleg. 
Co.  136  N.  C.  259,  67  L.R.A.  251, 103 
Am.  St.  Rep.  941,  48  S.  E.  636,  1 
Ann.  Cas.  203,  prior  to  the  amend- 
ment of  1907,  it  is  true,  but  when,  as 
said  in  the  opinion,  telephone  com- 
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panies  were  placed  by  the  Corpora- 
tion Commission  Act  'on  the  same 
footing  as  to  public  uses  as  rail- 
roads/ and  it  was  then  held  that 
telephone  companies,  serving  the 
public,  must  discharge  their  duties 
impartially  and  without  discrimina- 
tion, and  that  the  writ  of  mandamus 
issued  by  the  courts  was  the  proper 
remedy  to  enforce  the  performance 
of  the  duty.  .  .  .  This  case  was 
approved  in  Clinton-Dunn  Teleph. 
Co.  V.  Carolina  Teleph.  &  Teleg.  Co. 
169  N.  C.  16,  74  S.  E.  636,  decided 
after  the  amendments  of  1907,  and 
the  jurisdiction  to  enforce  perform- 
ance of  a  duty  by  mandamus  was 
recognized  and  exercised." 

In  Clinton-Dunn  Teleph.  Co.  v. 
Carolina  Teleph.  &  Teleg.  Co.  169  N. 
C.  11,  74  S.  E.  693,  Hoke,  J.,  said: 
"In  regard  to  the  form  of  remedy 
available  where,  as  in  this  state,  the 
same  court  is  vested  with  both  legal 
and  equitable  jurisdiction,  there  is 
very  little  difference  in  its  practical 
results  between  proceedings  in  man- 
damus and  by  mandatory  injunc- 
tion; the  former  being  permissible 
when  the  action  is  to  enforce  per- 
formance of  duties  existent  for  the 
benefit  of  the  public,  and  the  latter 
being  confined  usuaUy  to  causes  of 
an  equitable  nature,  and  in  the  en- 
forcement of  rights  which  solely 
concern  individuals.  High,  Inj.  4th 
ed.  §  2.  Owing  to  the  public  inter- 
ests involved,  in  controversies  of  this 
character,  it  is  generally  held  that 
mandamus  may  be  properly  resorted 
to."  Mahan  v.  Michigan  Teleph.  Co. 
132  Mich.  242, 93  N.  W.  629 ;  Yancey 
v.  Batesville  Teleph.  Co.  81  Ark. 
486,  99  S.  W.  679, 11  Ann.  Cas.  135; 
Godwin  v.  Carolina  Teleph.  &  Teleg. 
Co.  136  N.  C.  258,  67  L.R.A.  251, 103 
Am.  St.  Rep.  941,  48  S.  E.  636,  1 
Ann.  Cas.  203. 

The  defendant  asserts  that  it  has 

a  right  to  select  cus- 
ro"J*pora?fo'nir  tomers  to  whom  it 
power  to  .elect   ^jH  ggU  current  and 

castomers.  ^      .  ■,. 

power,  and  to  dis- 
criminate at  will  as  to  its  prices.  To 
this  it  may  be  said : 

First.  The  general  assembly  de- 
clares *'all  water  power,  hydroelec- 


tric power,  and  water  companies 
now  doing  business  in  this  state, 
whether  organized  under  general  or 
private  laws  of  this  state,  or  under 
the  laws  of  any  other  state  or  coun- 
try, shall  be  deemed  to  be  public 
service  companies  and  subject  to  the 
laws  of  this  state  regulating  public 
service  corporations." 

Second.  It  enjoys  the  privileges 
and  has  accepted  the  benefits  of  the 
right  of  eminent  domain. 

Third.  It  has  expressly  devoted 
its  property  to  the  public  use  over  a 
period  of  ten  years  by  connecting  its 
lines  with  and  furnishing  electric 
current  and  power  to  other  public 
service  corporations,  as  well  as  to 
the  plaintiff,  and  to  municipalities, 
with  a  knowledge  that  the  current  so 
purchased  was  being  resold  for  the 
benefit  of  the  inhabitants  of  the 
various  cities,  and  its  property  has 
therefore  become  affected  with  a 
public  use. 

Fourth.  It  enjoys  a  monopoly  of 
the  hydroelectric  business  at  Salis- 
bury and  in  Western  North  Carolina. 

Suppose  a  railroad  corporation 
should  have  the  power  at  will  to 
charge  one  set  of  merchants  at  a 
given  town  a  higher  price  than  it 
charges  others  under  like  conditions, 
how  long  would  it  be  before  those 
charged  the  higher  price  would  be 
forced  out  of  business  ?  Yet  a  rail- 
road is  by  no  means  as  much  a  mo- 
nopoly as  the  Southern  Power  Com- 
pany, for  in  many  towns  there  are 
competing  railroads,  but  in  this  case 
it  appears  by  the  averments  of  the 
complaint,  which  are  admitted  by  the 
demurrer,  that  throughout  the  terri- 
tory where  the  defendant  operates 
there  is  no  other  hydroelectric  pow- 
er, and  that  plants  operated  by  coal 
cannot  compete  in  prices. 

At  the  same  point  and  under  like 
conditions  the  defendant  must  make 
the  same  charges  to  all  alike.  It  is 
only  on  these  terms  that  a  monopoly 
is  endurable  at  all.  If  it  has  not 
enough  power  at  any  one  point  for 
all  applicants,  it  is  its  duty  to  give 
'^miller's  turn;"  that  is,  to  furnish 
water  power  for  heat  and  lighting  in 
the  order  in  which  the  ai^licants  ai>- 
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ply  for  contracts,  and  at  the  same 
price  to  all  whom  it  furnishes. 

That  hydroelectric  companies 
must  furnish  at  the  same  price  all 
parties  without  discrimination,  un- 
der like  conditions,  is  held  in  Bir- 
mingham Waterworks  Co.  v.  Brown, 
an  Alabama  case  which  is  reported 
in  191  Ala.  457,  67  So.  613,  L.R.A. 
1915D,  1086,  with  copious  notes,  all 
of  which  are  to  that  purport. 

Mandamus  is  the  proper  and  only 
remedy  to  compel  the  defendant  to 
continue  to  furnish  power  and  light 
to  the  plaintiff  company  on  the  same 
terms  that*  it  is  furnishing  others 
under  like  condition. 

The  real  point  in  this  case  is  not 
whether  the  rates  charged  anyone 
are  exorbitant,  nor  is  it  sought  to 
have  the  rates  fixed  by  the  courts. 
The  sole  object  of  this  proceeding  is 
to  forbid  discrimination  between 
purchasers  in  like  conditions. 

But  as  much  was  said  in  the  argu- 
ment and  in  the  pleadings  as  to  the 
charges,  it  may  be  well  to  translate 
into  everyday  language  the  rates  set 
out  in  the  pleadings  and  in  the  argu- 
ments: 

One  thousand  watts  is  a  kilowatt, 
and  1,000  watts  an  hour  is  a  kilo- 
watt hour,  or  kw.  hr.  The  rate  of  4 
mills  per  kw.  hr.  (at  which  the 
Southern  Power  Company  obtains 
its  current  from  its  subsidiary  com- 
pany, the  Great  Falls  Company) 
amounts  to  nearly  3  mills  per  horse 
power  per  hour.  A  horse  power  is 
746  watts,  or,  roughly,  f  of  a  kilo- 
watt. 

The  rate  of  11  mjlls  per  kw.  hi*,  at 
which  the  defendant  had  been  resell- 
ing its  power  to  the  plaintiff,  and  is 
still  selling  it  to  many  other  com- 
panies, is  8.21  per  h.  p.  per  hour,  a 
profit  of  about  275  per  cent. 

The  rate  of  1.88  cents  at  which 
the  defendant  now  offers  to  sell  its 
power  and  current  to  the  plaintiff  is 
1.40  cents  per  h.  p.  per  hour,  or  a 
profit  of  nearly  470  per  cent. 

The  rate  of  15  cents  (i.  e.,  150 
mills)  per  kw.  hr.,  at  which  some  lo- 
cal companies  resell  to  the  individ- 
ual consumer,  amounts  to  11%  5 
cents  per  h.  p.  per  hour,  which  is  a 


profit  by  the  latter  of  800  per  cent, 
as  alleged  in  defendant's  answer. 

As  the  Great  Falls  Company  must 
make  a  profit,  to  pay  its  interest 
and  dividends  when  it  sells  to  the 
Southern  Power  Company  at  4  mills, 
it  must  follow  that  there  is  an  al- 
most incalculable  profit  taken  out  of 
the  public  between  the  actual  cost  of 
the  power  furnished  by  the  Great 
Falls  Company  to  the  Southern 
Power  Company  (at  a  profit)  at  the 
figure  of  4  mills  and  the  11%5  cents, 
or  112  mills  per  h.  p.  per  hour, 
charged  consumers  of  the  lights  in 
the  towns  when  they  pay  15  cents 
per  kilowatt  per  hour,  or  11^5  cents 
per  h.  p.  per  hour.  The  current 
when  used  by  the  consumer  at  his 
home  in  the  city  will  cost  approxi- 
mately thirty-seven  and  .one  half 
times  the  original  4  mills  per  kilo- 
watt (which  is  3  mills  per  h.  p.  hour) 
paid  by  the  defendant  Southern 
Power  Company  to  the  Great  Falls 
Company,  its  subsidiary  company, 
and  the  Great  Falls  Company  has, 
out  of  the  price  which  it  charges  the 
Southern  Power  Company,  already 
made  a  big  profit,  out  of  which  to 
pay  interest  and  dividends  on  its 
heavily  watered  stock  and  bonds. 

The  great  profit  made  by  the  in- 
itial company  in  generating  power  is 
nowhere  better  proven,  aside  from 
the  allegations  in  the  complaint  and 
answer  in  this  case,  than  in  the  re- 
cent report  on  the  water  power  hear- 
ing in  Congress,  which  shows  that  in 
Canada,  under  the  reforms  insti- 
tuted by  government  in  restricting 
the  profits,  water  power  and  lights 
are  now  furnished  at  1?^  cents  per 
kw.  hr.  (kilowatt  hour)  to  consum- 
ers, instead  of  15  cents,  which  is  the 
rate  many  consumers  fn  this  state 
are  now  paying  for  lights  and  power 
from  the  local  light  and  power  com- 
pany. The  answer  of  the  defendant 
in  this  case  claims  that  the  plaintiff 
and  other  similar  companies  are  re- 
selling to  their  patrons  at  800  per 
cent  profit  over  the  price  they  are 
paying  to  the  defendant.  It  is  but 
fair  to  say,  however,  that  the  local 
companies  have  very  heavy  ex- 
penses necessarily,  and  whether  the 
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800  per  cent  advance  on  the  prices 
they  are  paying  is  unreasonable  or 
not  does  not  arise  in  this  case. 

The  allegation  is  not  proven,  and 
is  not  admitted  by  demurrer  or 
otherwise.  But,  if  true,  the  remedy 
is  by  application  to  the  corporation 

^effect  o4  commission    to    fix 

7xtortion  bjr  reasonable  rates. 
pnrciia.er.  Extortion    by     the 

plaintiff,  if  shown,  will  not  justify 
discrimination  by  the  defendant. 

As  the  defendant  claims  that  it 
must  advance  its  prices  to  the  plain- 
tiff beyond  the  1.1  which  it  has  been 
charging  to  the  plaintiff,  and  which 
is  275  per  cent  over  what  it  pays  the 
Great  Falls  Company,  and  claims 
therefore  that  it  must  increase  its 
charge  to  the  plaintiff  to  1.88  (which 
is  500  per  cent  of  the  cost  of  it  of 
the  power),  it  is  proper  to  observe 
that  the  operation  of  the  defendant 
Southern  Power  Company  does  not 
call  relatively  for  so  large  a  number 
of  men  or  other  expenses,  and  that 
at  the  charge  to  the  plaintiff  of  1.1 
it  is  shown  that  it  has  paid  large 
dividends  on  its  greatly  inflated 
stock  and  bonds. 

If  the  profits,  which  it  clearly  ap- 
pears are  taken  out  of  the  public  by 
the  defendant  and  its  subsidiary 
companies,  are  possible  now,  what 
will  be  the  result  if  this  enormous 
and  steadily  growing  aggregation  of 
wealth  were  permitted  to  charge  its 
own  rates,  as  it  claims  it  has  a  right 
to  do,  without  supervision  by  gov- 
ernmental authority,  and  has  full 
power  to  discriminate  against  those 
municipal  and  industrial  plants  and 
factories  which  it  may  desire  to 
crush  out  and  buy  ?  There  must  be 
considered,  too,  that  with  the  con- 
stantly decreasing  competition  from 
the  coal  supply,  which  must  be  con- 
served to  prevent  exhaustion,*  and 
which  is  so  frequently  interrupted 
by  strikes,  the  power  the  defendant 
claims  of  unrestricted  rates  and  of 
absolute  right  to  discriminate  be- 
tween purchasers  would  make  it  a 
despotism  beyond  a  parallel  in  his- 
tory. It  must  be  remembered  that 
the  men  who  are  organizing  this 
mighty  power  and   moving  on  to 


their  consummation  are  ^he  same 
who  organized  the  American  Tobac- 
co Company  with  a  capital  of  $350,- 
000,  and  in  a  few  years  made  it  into 
a  combination  of  $350,000,000,  and 
that  the  Congress  and  the  Supreme 
Court  of  the  United  States  were 
forced  to  take  hold  and  cause  its  dis- 
solution as  an  enemy  of  the  Repub- 
lic. The  history  of  that  movement 
and  the  names  of  the  men  indicted, 
twenty-nine  in  number,  among  them 
the  leaders  in  this  organization,  are 
set  out  in  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed. 
663,  31  Sup.  Ct.  Rep.  632,  quoted 
above,  and  more  than  one  of  the 
leaders  in  this  movement  appear  as 
defendants  in  the  proceedings  to  dis- 
solve the  Standard  Oil  Company, 
which  is  reported  in  the  same  vol- 
ume (221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep. 
502,  Ann.  Cas.  1912D,  734)  of  the 
United  States  Supreme  Court  Re- 
ports. 

The  highest  considerations  of  the 
public  welfare  require  that  the  rates 
of  this  company  and  their  subsidi- 
aries, and  the  rates  of  those  who, 
like  the  plaintiff,  resell  the  current 
for  light  and  power,  shall  be  strictly 
supervised  and  reduced  to  a  reason- 
able profit. 

But,  as  already  said  above,  the 
sole  question  in  this  case  is  not  what 
is  a  reasonable  rate,  nor  are  the 
courts  called  upon  to  fix  the  rate 
(not  in  the  first  instance,  at  least), 
but  shall  the  defendant  be  required 
to  sell  its  current  and  power  to  all 
alike,  without  discrimination  in 
prices,  when  under  like  conditions? 

The  court  below  properly  over- 
ruled the  demurrer. 

Affirmed, 

Allen,  J.,  dissenting: 

The  principle  announced  in  the 
opinion  of  the  court,  that  corpora- 
tions affected  with  a  public  use  must 
serve  the  consumer  impartially  and 
without  discrimination,  is  not  ques- 
tioned, and  it  is  a  principle  which 
should  be  rigidly  enforced  for  the 
benefit  of  the  public;  but  the  ques- 
tions presented  by  this  appeal  are  al- 
together  different. 
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The  plaintiffs  are  not»  in  my  opin- 
ion, consumers,  and  not  within  the 
protection  of  the  principle,  and  no 
party  to  this  action  represents  the 
man  who  must  ultimately  pay  the 
profits  of  both  plaintiff  and  defend- 
ant. The  plaintiff,  the  Public  Serv- 
ice Company,  is  a  corporation,  with 
power  in  its  ch&rter  to  generate  elec- 
tricity and  sell  it  to  the  public,  and 
owns  and  operates  the  railway  com- 
pany, the  other  plaintiff,  one  being 
subsidiary  to  the  other,  following  in 
large,  measure  the  methods  of  the 
American  Tobacco  Company  and  the 
Standard  Oil  Company,  condemned 
by  the  Supreme  Court  of  the  United 
States. 

The  plaintiff  has  failed  to  exercise 
its  powers,  and  for  the  last  ten 
years,  instead  of  generating  its  own 
electricity,  as  it  had  the  right  to  do, 
has  bought  its  power  from  the  de- 
fendant and  sold  it  to  the  consumer 
at  a  profit,  stated  to  be  800  per  cent, 
and  this  statement  is  practically  un- 
denied,  thus  introducing  between  the 
consumer  and  the  source  of  power 
the  plaintiff  as  middleman,  with  all 
the  attendant  evils. 

The  contract  with  the  defendant 
for  service,  existing  during  the  last 
ten  years,  having  expired,  and  being 
unable  to  agree  upon  a  new  contract, 
except  at  an  increased  rate,  this  ac- 
tion has  been  instituted  in  the  su- 
perior court,  and  the  prayer  of  the 
complaint  is  as  follows : 

'^Wherefore,  plaintiffs  pray  for  a 
writ  of  mandamus  against  the  de- 
fendant : 

"(1)  To  compel  the  defendant 
power  company  to  furnish,  and  to 
continue  to  furnish,  electric  current 
and  power  from  its  substation  at 
Salisbury  to  the  plaintiffs,  for  the 
use  and  benefit  of  the  cities  of  Salis- 
bury and  Spencer  and  East  Spencer, 
and  the  inhabitants  thereof,  as  here- 
tofore furnished  by  it ; 

"(2)  To  compel  the  defendant 
power  company  to  furnish  such 
service,  power,  and  current  at  uni- 
form and  reasonable  rates,  and 
without  discrimination  for  like  serv- 
ice, under  the  same  or  substantially 

similar  conditions." 
12 .  A.L.R.— ^1. 


I  do  not  think  the  action  can  be 
maintained  under  these  conditions, 
for  the  following  reasons : 

(1)  If  what  is  said  of  the  defend- 
ants  in  the  opinion  of  the  court  is 
true,  and  if  the  plaintiffs  have  failed 
to  exercise  the  powers  conferred  in 
their  charters,  as  they  admit  pre- 
ferring to  buy  power  from  the  de- 
fendant, which  they  sell  to  the  con- 
sumer at  a  profit  of  800  per  cent,  I 
do  not  think  either  party  has  any 
standing  in  court,  and  certainly  the 
plaintiffs  ought  not  to  be  aided  by 
judicial  decree  to  continue  a  busi- 
ness so  hurtful  to  the  public. 

(2)  If  the  court  will  inquire  into 
the  rights  of  the  parties,  and  the 
defendant  can  be  compelled  to  fur- 
nish power  to  the  plaintiff  at  any 
rate,  it  gives  the  opportunity  to  de- 
stroy the  chartered  rights  of  the  de- 
fendant, and  to  render  it  impossible 
for  it  to  perform  its  duties  to  the 
public. 

The  plaintiff,  seeing  that  it  can 
avoid  the  expense  of  constructing 
and  operating  a  plant,  may  enlarge 
its  operations  and  make  new  de- 
mands on  the  defendant,  or  new  cor- 
porations may  be  formed,  with  pow- 
er to  generate  electricity  and  sell  to 
the  public,  who,  profiting  by  the  ex- 
ample and  experience  of  the  plaintiff, 
will  build  no  plants,  but  will  demand 
power  of  the  defendant  on  the  same 
terms  as  the  plaintiff,  and  in  this 
way  the  operations  of  the  defendant 
may  be  limited  to  furnishing  power 
to  competitive  corporations. 

(3)  The  plaintiff  is  not  entitled  to 
protection  as  one  of  the  general  pub- 
lic, and  cannot  secure  power  from 
the  defendant  except  by  contract  be- 
tween the  parties.  So  far  from  be- 
ing one  of  the  public,  its  position  is 
antagonistic,  because  it  sells  to  the 
public,  and,  it  would  seem,  at  the 
highest  rates. 

The  business  in  which  the  plain- 
tiffs are  engaged  and  their  service 
are  not  a  dependent  business  or  serv- 
ice, but  are  entirely  independent. 
The  plaintiffs  are  chartered  and  au- 
thorized to  generate  electricity  as 
well  as  to  distribute  it,  and  it  is  as 
much  their  public  duty  to  do  one  as  it 
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is  to  do  the  other,  and  the  obligation 
to  do  each  is  the  same.  They  have  no 
right  to  rid  themselves  of  either  one 
of  their  public  obligations  by  under- 
taking to  pass  either  over  to  the  de- 
fendant. They  would  have  as  much 
right  to  require  some  other  com- 
pany to  distribute  electricity  for 
them  as  they  have  to  require  this 
company  to  generate  electricity  and 
sell  it  to  them,  to  be  resold  by  them 
at  a  profit. 

Atlantic  Exp.  Co.  v.  Wilmington 
&  W.  R.  Co.  Ill  N.  C.  463, 18  L.R.A. 
393,  4  Inters.  Com.  Rep.  294,  32 
Am.  St.  Rep.  805,  16  S.  E.  393,  is 
the  leading  case  in  this  state.  The 
proceeding  was  instituted  before  the 
railroad  commission;  and  petitioner 
express  company  sought  to  compel 
certain  railroads  which  were  made 
respondents  to  furnish  it  with  facil- 
ities for  doing  an  express  business, 
the  same  as  they  were  furnishing 
another  express  company,  alleging 
that  the  railroads  were  discriminat- 
ing against  petitioner  in  furnishing 
such  facilities  to  such  other  express 
company,  while  denying  them  to  pe- 
titioner. Section  4  of  the  act  con- 
stituting the  commission  (Laws 
1891,  chap.  320)  provided :  "That  it 
shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of 
this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  ad- 
vantage to  any  particular  person, 
company,  firm,  corporation  or  local- 
ity, or  any  particular  description  of 
traflic  in  any  respect  whatsoever,  or 
to  subject  any  particular  person, 
company,  firm,  corporation  or  local- 
ity, or  any  particular  description  of 
traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  re- 
spect whatsoever." 

The  court,  following  the  Supreme 
Court  of  the  United  States  (Express 
Cases,  117  U.  S.  1,  29  L.  ed.  791,  6 
Sup.  Ct.  Rep.  542,  628),  decided  that 
neither  at  common  law  nor  under 
the  statute  did  the  railroads  owe  any 
public  duty  to  the  express  company 
to  furnish  it  with  the  facilities  de- 
manded ;  that  the  public  duty  of  the 
railroads  was  to  serve  the  shipping 
and  traveling  public>  and  not  an- 


other carrier,  and  that  there  was  no 
discrimination  against  petitioner, 
because  the  railroads  were  furnish- 
ing facilities  similar  to  those  de- 
manded by  petitioner,  to  another  ex- 
press company.  The  court  held  that 
the  furnishing  of  such  facilities  by 
the  railroads  to  such  other  express 
company  was  a  matter  of  special 
contract  between  them. 

Chief  Justice  Shepherd,  after  cit- 
ing authorities,  says :  "The  contro- 
versy is  solely  between  the  respec- 
tive corporations,  and  the  real  ques- 
tion is  not  whether  the  defendant 
railroad  companies  ar^  authonzcKl  to 
do  an  express  business  for  them- 
selves, nor  whether  they  must  carry 
express  matter  for  the  public  on  their 
passenger  trains,  in  the  immediate 
charge  of  some  person  especially  ap- 
pointed for  that  purpose,  nor  wheth- 
er they  shall  carry  express  freight 
for  the  complainant  company  as 
they  carry  like  freight  for  the  gen- 
eral public,  but  whether  it  is  their 
duty  to  furnish  the  complainant 
with  facilities  for  doing  an  express 
business  upon  their  roads,  the  same 
in  all  respects  as  those  they  provide 
for  themselves  or  afford  to  any  other 
express  company."  Again:  **The 
defendants  have  not  refused  to  act 
as  a  common  carrier,  or  to  transport 
any  article  tendered  by  the  com- 
plainant. They  have  refused  to  af- 
ford it  facilities  for  carrying  out  an 
express  business  upon  their  roads, 
and  this  we  have  seen  th^y  had  a 
right  to  do.  In  this  refusal  they 
were  not  guilty  of  making  any  dis- 
crimination or  preference  within  the 
act  of  the  legislature.  As  we  have 
seen,  the  Supreme  Court  of  the 
United  States  has  said  that  they  are 
under  no  obligation  to  carry  another 
company,  and  the  mere  fact  that 
they  are  carrying  another  company 
does  not  amount  to  an  unjust  or  un« 
reasonable  preference." 

In  the  Express  Cases,  supra,  cer- 
tain express  companies  sought  to 
compel  the  railroad  companies  to 
give  them  the  same  facilities  for 
their  business  furnished  other  ex- 
press companies.  The  court  denied 
the  application,  saying,  among  other 
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things,  'The  reason  is  obvious  why 
special  contracts  in  reference  to  this 
business  are  necessary,"  and  then 
proceeds  to  show  that,  if  the  rail- 
roads were  compelled  to  yield  to  the 
demands  of  the  plaintiffs,  these 
might  be  increased  until  the  rail- 
roads could  not  perform  their  duties 
to  the  public,  a  condition  which  may 
soon  confront  the  defendant  in  this 
action.  The  court  adds:  "If  the 
general  public  were  complaining  be- 
cause the  railroad  companies  re- 
fused to  carry  express  matter  tiiem- 
selves  on  their  passenger  trains,  or 
to  allow  it  to  be  carried  by  others, 
different  questions  would  be  pre- 
sented,'*— a  remark  very  pertinent 
to  the  present  controversy. 

These  authorities,  in  my  opinion, 
cover  the  principle  involved  in  this 
appeal,  and  are  decisive  against  the 
plaintiff. 

If  the  courts  cannot  compel  rail- 
roads, which  are  public  service  cor- 
porations, to  give  the  same  service 
to  one  express  company  that  they 
fifive  to  another,  which  is  the  deci- 
sion of  the  Supreme  Court  of  this 
state  and  of  the  United  States,  from 
what  source  and  by  what  course  of 
reasoning  can  it  be  said  that  the 
courts  have  the  power  to  f-equire  one 
electric  company  to  furnish  power  to 
another  electric  company,  its  com- 
petitor in  business,  on  terms  similar 
to  those  given  to  others  ? 

(4)  The  purpose  of  the  action  is  to 
fix  the  rates  which  the  defendant 
shall  charge  the  plaintiff,  and  this  is 
primarily  a  legislative,  not  a  judicial, 
function,  and  is  to  be  exercised  by 
the  legislature  itself,  or  by  a  com- 
mission acting  under  its  authority. 

That  this  is  the  purpose  of  the  ac- 
tion is"  apparent  from  the  whole 
scope  of  the  pleadings,  and  the  pray- 
er for  judgment,  in  which  the  court 
is  asked  to  compel  the  defendant  to 
furnish  service  at  reasonable  rates. 

Who  is  expected  to  say  what  rates 
are  reasonable,  if  not  the  court? 
Certainly  the  plaintiff  will  not  be 
permitted  to  say  what  the  defendant 
shall  charge,  and  it  will  not  consent 
for  the  defendant  to  do  so,  and  if 
neither  of  these,  and  the  court  is  not 


asked  to  do  so,  what  practical  result 
can  follow  this  litigation  ? 

In  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77,  which  is  the  leading  au- 
thority on  the  power  to  deal  with  the 
rates  of  public  service  corporations, 
the  court  says : 

"It  is  insisted,  however,  that  the 
owner  of  property  is  entitled  to  a 
reasonable  compensation  for  its  use, 
even  though  it  be  clothed  with  a 
public  interest,  and  that  what  is  rea- 
sonable is  a  judicial  and  not  a  legis- 
lative question. 

"As  has  already  been  shown,  the 
practice  has  been  otherwise.  In 
countries  where  .the  common  law 
prevails,  it  has  been  customary  from 
time  immemorial  for  the  legislature 
to  declare  what  shall  be  a  reasonable 
compensation  under  such  circum- 
stances, or,  perhaps  more  properly 
speaking,  to  fix  a  maximum  beyond 
which  any  charge  made  would  be  un- 
reasonable. Undoubtedly,  in  mere 
private  contracts,  relating  to  mat- 
ters in  which  the  public  has  no  inter- 
est, what  is  reasonable  must  be  as- 
certained judicially.  But  this  is 
because  the  legislature  has  no  con- 
trol over  such  a  contract.  So,  too,  in 
matters  which  do  affect  the  public 
interest,  and  as  to  which  legislative, 
control  may  be  exercised,  if  there 
are  no  statutory  regulations  upon 
the  subject,  the  courts  must  deter- 
mine what  is  reasonable."  , 

In  Mitchell  Ck)al  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  230  U.  S.  255, 
57  L.  ed.  1475,  33  Sup.  Ct.  Rep.  920 : 
'"The  courts  have  not  been  given  ju- 
risdiction to  fix  rates  or  prfictices  in 
direct  proceedin^rs,  nor  can  they  do 
so  collaterally  during  the  progress 
of  a  lawsuit  when  the  action  is 
based  on  the  claim  that  unreason- 
able allowances  have  been  paid.  If 
the  decision  of  such  questions  was 
committed  to  different  courts  with 
different  juries,  the  results  would 
not  only  vary  in  degree,  but  might 
often  be  opposite  in  character — ti> 
the  destruction  of  the  uniformity  in 
rate  and  practice  which  was  the 
cardinal  object  of  the  statute.'* 

The  supreme  court  of  Wisconsin 
in  Madison  v.  Madison  Gas  &  E.  Co. 
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129  Wis.  249,  8  L.R.A.(N.S.)  629, 
116  Am.  St.  Rep.  944,  108  N.  W.  65, 
9  Ann.  Cas.  819,  in  holding  that  the 
courts  have  no  jurisdiction  to  fix 
rates,  says:  "This  power  of  the 
state  is  in  its  nature  legislative,  and 
has  always  been  exercised,  either  di- 
rectly by  the  legislative  branch  of 
the  government,  or  by  delegation  of 
it  to  municipal  corporations  or  some 
other  appropriate  agency.  Whether 
existing  or  prescribed  rates  and 
charges  for  a  public  service  afford  a 
reasonable  compensation  is  a  ju- 
dicial question.  In  the  very  nature 
of  the  right  to  regulate  these  mat- 
ters, between  the  public  and  those 
engaged  in  performing  the  service, 
it  must  follow  that  courts  cannot 
prescribe  a  schedule  of  rates  and 
charges  as  the  prescribed  quantum 
of  compensation  which  is  to  be 
awarded  for  future  services,  because 
it  is  the  legislative  prerogative  to 
make  and  prescribe  the  rules  which 
shall  regulate  the  relations  between 
persons  and  their  acts,  as  they  arise 
in  the  affairs  of  life.  When,  how- 
ever, such  rules  have  been  enacted 
as  law,  then  the  judiciary  is  vested 
with  the  authority  to  construe  and 
apply  them  to  the  affairs  they  were 
•  intended  to  regulate  and  control. 
These  two  functions  are  recognized 
as  distinct  and  separate  in  the  fun- 
damental organization  of  our  gov- 
ernment, and  .  .  .  are  not  to  be 
encroached  upon  or  curtailed  by  the 
other." 

In  this  state  the  legislature  has 
taken  charge  of  the  question,  and 
has  committed  the  power  to  fix  rates 
to  the  corporate  commission,  and 
there  is  no  reason  for  the  courts  to 
exercise  this  jurisdiction,  which  is 
not  within  their  proper  and  legiti- 
mate functions. 

Chapter  127,  Laws  1913,  pro- 
vides : 

"Section  1.  The  corporation  com- 
mission shall  have  such  general  pow- 
er, control  and  supervision  of  all 
electric  light,  power,  water  and  gas 
companies  and  corporations,  other 
than  such  as  are  municipally  owned 
or  conducted,  and  of  all  persons, 
companies  and  corporations,  other 


than  municipal  corporations,  now  or 
hereafter  engaged  in  the  business  of 
furnishing  electricity,  electric  light, 
current  or  power  and  gas,  as  it  now 
has  over  railroad  and  other  corpora- 
tions as  set  forth  in  chapter  twenty 
of  the  Revisal  of  one  thousand  nine 
hundred  and  five  and  the  acts  sup- 
plemental and  amendatory  thereof. 

"Sec.  2.  That  the  said  commission 
shall  have  full  power  and  authority 
to  fix,  establish  and  regulate  the 
rates  or  charges  of  such  persons, 
companies  or  corporations,  to  make 
such  investigations  and  orders,  and 
establish  and  enforce  rules,  regula- 
tions, fines,  and  penalties  as  it  has 
over  railroads.    .    .    . 

"Sec.  6.  The  corporation  commis- 
sion shall  make  reasonable  and  just 
rules  and  regulations : 

"1.  To  prevent  discrimination  in 
furnishing  electricity,  electric  light, 
current,  power,  or  gas." 

Walker,  J.,  concurs  in  this  opinion. 

A  petition  for  rehearing  having 
been  granted.  Brown,  J.,  on  March 
17,  1920,  handed  down  the  following 
additional  opinion  (179  N.  C.  330, 
102  S.  E.  625) : 

This  cause  comes  before  the  court 
again  on  petition  to  rehear,  granted 
by  myself  in  order  that  I  might  have 
opportunity  to  make  a  more  thor- 
ough examination  of  the  questions 
presented  on  the  record  than  I  had 
last  session. 

Such  examination  has  confirmed 
me  in  my  former  conclusion.  The 
questions  presented  have  been  so 
fully  and  ably  discussed  by  the  Chief 
Justice  and  Justice  Allen,  pro  and 
con,  that  I  will  not  undertake  to  add 
anything  to  the  discussion".  I  will 
state  my  views  briefly,  but  a  little 
more  fully  than  before. 

The  defendant  filed  an  answer  to 
the  complaint,  and  afterwards,  upon 
the  hearing  before  Judge  Shaw, 
moved  to  dismiss  the  action  upon 
the  ground  that  the  complaint  does 
not  state  a  cause  of  action.  The 
learned  judge  overruled  this  motion, 
and  in  so  doing,  I  am  still  of  opinion 
that  he  committed  no  error. 

Assuming  that  all  the  facts  stated 
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in  the  complaint  are  true,  in  my 
judgment  they  make  out  a  cause  of 
action  against  the  defendant  which 
entitled  plaintiffs  to  relief.  These 
facts  are  well  and  correctly  summa- 
rized in  the  opinion  of  the  chief  jus- 
tice,  and  need  not  be  repeated.  Ac- 
cording to  the  allegations  stated  in 
the  complaint,  the  defendant  is  a 
public  service  corporation  engaged 
in  business  imder  the  laws  of  this 
state  in  manufacturing  electricity 
by  water  power,  and  selling  it  over  a 
large  territory  by  wholesale.  It  has 
a  monopoly  of  the  hydroelectric 
power  supply  in  a  coni^iderable  por- 
tion of  a  populous  section  of  this 
state. 

I  candidly  admit  that  as  a  general 
proposition  one  public  service  cor- 
poration cannot  be  made  to  supply  a 
competitor,  another  public  service 
corporation  of  like  character,  with 
the  material  necessary  to  enable  the 
latter  to  discharge  its  duty  to  the 
public. 

But  the  facts  alleged  in  the  com- 
plaint, M  established  upon  the  final 
hearing,  take  this  case  out  of  that 
general  rule.  Neither  the  North 
Carolina  Public  Service  Company 
nor  the  railway  company  are  com- 
petitors with  the  defendant,  accord- 
ing to  my  interpretation  of  the  facts 
stated  in  the  complaint.  The  rail- 
way company  is"  in  no  iSense  a  com- 
petitor with  defendant,  as  it  is  not 
in  the  business  of  manufacturing 
electricity  for  sale,  but  uses  the  cur- 
rent it  buys  from  tiie  defendant  sole- 
ly to  operate  its  street  car  service 
between  Salisbury  and  Spencer. 
Not  being  a  dealer  in,  or  manufac- 
turer of,  electricity,  in  my  opinion 
it  cannot  be  considered  a  competitor 
in  any  sense,  but,  so  far  as  the  de- 
fendant is  concerned,  is  a  part  of  the 
general  public  which  defendant  has 
elected  to  serve,  and  has  the  right  to 
compel  defendant  to  furnish  it  with 
electricity  as  far  as  defendant  is 
able  to  do  so. 

I  fail  to  find  any  reason  or  author- 
ity to  support  the  position  that  a 
corporation  manufacturing  electric- 
ity for  wholesale  to  the  public  can- 
not be  made  to  supply  a  street  car 


company  if  it  is  able  to  do  so.  A  cor- 
poration under  certain  circum- 
stances may  be  as  much  a  part  of  the 
general  consuming  public  as  an  in- 
dividual. 

According  to  the  facts  alleged,  I 
do  not  think  the  other  plainti$,  the 
North  Carolina  Public  Service  Cor- 
poration, is  a  competitor  with  de- 
fendant. The  plaintiff  is  a  retailer 
of  electricity,  and  engaged  in  sup- 
plying the  citizens  of  Salisbury  and 
Spencer  with  electricity  to  light 
their  residences  and  for  other  pri- 
vate purposes.  It  cannot  compete 
with  defendant,  for  the  latter  does 
not  undertake  to  supply  residences, 
and  is  in  every  sense  a  wholesaler  of 
the  electric  current.  The  plaintiff 
supplies  no  territory  supplied  by  de- 
fendant, but  buys  its  current  from 
the  latter,  and  distributes  it  among 
the  inhabitants  of  a  limited  terri- 
tory. While  this  plaintiff  has  power 
under  its  charter  to  manufacture,,  at 
instance  of  defendant  it  ceased  to  do 
so  ten  years  ago,  and  the  defendant 
has  supplied  the  current  by  contract 
ever  since.  It  has  for  all  these  years 
elected  to  treat  plaintiff  and  other 
similar  corporations  as  a  part  of  the 
general  consuming  public,  and  to 
furnish  them  with  electricity  as  a 
means  of  supplying  the  citizens  of 
the  territory  that  the  defendant  oc- 
cupies. Defendant  is  willing  to  con- 
tinue doing  so,  provided  these  retail 
companies  will  pay  the  price  de- 
manded. 

In  my  opinion  the  defendant  had 
the  right  originahy  to  confine  its 
sales  and  contracts  to  those  desiring 
electricity  for  direct  personal  con- 
sumption, and  thereby  retain  con- 
trol of  the  number  of  its  customers, 
limiting  them  to  that  number  it 
could  adequately  serve.  But  when 
defendant  voluntarily  entered  the 
field  of  supplying  current  to  a  person 
or  corporation  which  does  not  desire 
it  for  consumption,  but  to  sell  and 
distribute  to  others  for  their  con- 
sumption, the  case  is  changed.  It 
becomes  subject  to  the  provision  of 
law  that  it  must  extend  the  same 
treatment  to  all  persons  and  corpo- 
rations who  stand  in  like  case.    It 
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cannot  sell  to  one  and  arbitrarily  re- 
fuse to  sell  to  another.  One  corpora- 
tion, desiring  current  from  it  for  dis- 
tribution purposes,  prima  facie,  has 
precisely  the  same  right  to  obtain  it 
as  another.  A  public  sefvice  cor- 
poration cannot  arbitrarily  refuse  to 
supply  one  of  a  class  which  it  has 
undertaken  to  serve.  It  must  jus- 
tify its  refusal  by  good  reasons. 

If  the  defendant  in  the  beginning 
had  elected  to  supply  only  the  indi- 
vidual consumer,  I  am  satisfied  it 
could  not  have  been  compelled  to 
supply  smaller  corporations  engaged 
in  retailing  the  electric  current. 
But  when  defendant  commenced  and 
continued  to  sell  its  current  to 
such,  smaller  corporations  for  pur- 
poses of  resale  and  distribution, 
every  such  corporation  has  an  equal 
right,  and  it  must  not  discriminate. 
That  does  not  mean  it  must  sell 
them  all  at  the  same  price.  The 
circumstances  surrounding  each  dis- 
tributing corporation,  cost,  etc., 
must  be  taken  into  consideration. 

Having  undertaken  this  public 
service,  the  defendant  is  bound  to 
serve  impartially  all  who  have  the 
right  to  demand  its  service.  As  it 
does  not  undertake  to  furnish  the  in- 
dividual consumer,  and  having 
elected  to  furnish  corporations  that 
do  supply  the  individual,  it  must 
continue  to  furnish  such  corpora- 
tions so  far  as  its  business  and  the 
capacity  of  its  plants  will  permit. 

This  is  the  principle  recognized  by 
this  court  in  Clinton-Dunn  Teleph. 
Co.  v.  Carolina  Teleph.  &  Teleg.  Co. 
159  N.  C.  15,  74  S.  E.  638,  wherein, 
quoting  from  the  Indiana  supreme 
court,  it  is  said:  "Such  physical 
connection  cannot  be  required  as  of 
right,  but  if  such  connection  is  vol- 
untarily made  by  contract,  as  is  here 
alleged  to  be  the  case,  so  that  the 
public  acquires  an  interest  in  its 
continuance,  the  act  of  the  parties  in 
making  such  connection  is  equiva- 
lent to  a  declaration  of  a  purpose  to 
waive  the  primary  right  of  inde- 
pendence, and  it  imposes  upon  the 
property  such  a  public  status  that  it 
may  not  be  disregarded.'* 

The  citizens  of  Salisbury,  Spen- 


cer, and  adjacent  territory  have  a 
very  vital  interest  in  this  contro- 
versy. 

.  The  defendant  does  not  undertake 
to  furnish  them  electricity  except 
through  the  medium  of  a  distribut- 
ing company.  If  defendant  cannot 
be  compelled  to  so  continue  to  fur- 
nish it,  then  these  citizens  have  no 
other  resource  except  to  pay.  the 
higher  cost  of  coal-made  current, 
and  the  defendant  is  practically  free 
from  state  control.  Therefore  they 
have  a  direct  public  interest  in  im- 
posing upon  defendant  the  duty  it 
voluntarily  assumed  ten  years  ago 
and  has  been  discharging  ever  since. 
Something  has  been  said  in  the  ar- 
gument about  the  plaintiff  charging 
these  citizens  800  per  cent  profit. 
Nothing  of  that  sort  appears  in  the 
complaint.  They  have  their  remedy 
before  the  corporation  commission, 
and  if  they  are  foolish  enough  to 
submit  to  such  plunder  it  is  their 
own  folly. 

These  views,  I  think,  are  sup- 
ported by  the  authorities  cited  in  the 
opinion  of  the  chief  justice,  as  well 
as  by  the  following  cases:  Produc- 
ers Transp.  Co.  v.  Railroad  Commis- 
sion, 176  Cal.  499,  P.U.R.1918B,  518, 
169  Pac.  59;  Morgantown  v.  Hope 
Natural  Gas  Co.  (March,  1919;  W. 
Va.)  P.U.R.1919D,  270;  New  York 
ex  rel.  New  York  &  Q.  Gas  Co.  v. 
McCall,  245  U.  S.  345,  62  L.  ed.  337, 
P.U.R.1918A,  792,  38  Sup.  Ct.  Rep. 
122 ;  Attica  Water,  Gas  &  E.  Co.  v. 
Alden-Batavia  Natural  Gas  Co.  3 
P.  S.  C.  (2  Dist.  N.  Y.)  207— almost 
on  all  fours;  Missouri  ex  rel.  Balti- 
more &  O.  Teleg.  Co.  v.  Bell  Teleph. 
Co.  (C.  C.)  23  Fed.  540,  opinion  by 
Justice  Brewer;  Acker,  M.  &  C.  Co. 
V.  New  York  Edison  Co.  (N.  Y.  1st 
Dist.)  P.U.R.1919B,  287.  This  lat- 
ter  case  is  very  much  in  point. 
People  ex  rel.  Perceval  v.  Public 
Service  Commission,  163  App.  Div. 
705,  148  N.  Y.  Supp.  583 ;  State  ex 
rel.  Public  Service  Commission  v.. 
Skagit  River  Teleph.  &  Teleg.  Co.  85 
Wash.  29,  P.U.R.1915C,  902,  147 
Pac.  885, 151  Pac.  1122. 

It  is  earnestly  contended  by  the 
learned  counsel  for  defendant  that 
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the  superior  court  has  no  jurisdic- 
tion of  this  action,  because,  before 
any  judgment  can  be  rendered  here- 
in requiring  the  defendant  to  sell 
power  to  the  plaintiflFs,  the  court 
would  necessarily  have  to  fix  the 
rates  and  the  terms  and  conditions 
of  the  sale,  and  it  has  no  jurisdiction 
to  do  either,  the  legislature  having 
given  the  corporation  commission 
full  and  exclusive  jurisdiction  over 
this  subject. 

If  upon  the  final  hearing,  when  all 
the  issues  are  passed  upon  and  the 
true  facts  found,  it  shall  be  decided 
that  the  plaintiffs  are  entitled  to  a 
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decree  compelling  defendant  to  fur- 
nish the  current  required,  in  case 
the  parties  cannot  agree  upon  the 
price,  I  see  no  reason  why  the  mat- 
ter cannot  be  brought  before  the 
corporation  commission,  and  the  de- 
fendant required  by  the  court  to  fur- 
nish the  current  at  the  rate  fixed  by 
the  comndssion. 

Per  Curiam : 

The  petition  to  rehear  is  dis- 
missed. 

Walker  and  Allen,  JJ.,  dissenting, 
without  further  opinion  than  the  one 
filed. 


ANNOTATION. 

« 

Riglit  of  electrical  company  to  ducrimmate  agamst  a  concern  which  desires 

service  for  resale. 


An  electric  light  and  power  com- 
pany is  not  prohibited  from  making 
all  discriminations,  but  is  required  to 
serve  all  alike  who  are  similarly  cir- 
cumstanced with  reference  to  its  sys- 
tem, or  who  are  members  of  any  class 
to  which  it  has  undertaken  or  is  oth- 
erwise bound  to  furnish  service.  9 
R.  C.  L.  p.  1196,  §  11.  As  is  implied 
from  the  foregoing  statement,  differ- 
ences in  circumstances  between  differ- 
ent classes  of  customers  furnish  a 
basis  for  some  discrimination. 

The  court  in  People  ex  rel.  New 
York  Edison  Co.  v.  Public  Service  Com- 
mission  (1920)  191  App.  Div.  237,  181 
N.  Y.  Supp.  259,  refused  to  compel  an 
electric  light  company  to  furnish  to 
the  owner  of  a  building,  who  had  a 
private  plant  generating  electricity 
which  he  used  in  his  building  and  also 
sold  to  other  customers  in  the  same 
block,  what  was  known  as  a  breakdown 
service, — a  service  primarily  for  use 
in  case  of  an  emergency,  and  also 
when  very  little  electricity  was  re- 
quired, as  upon  holidays  and  Sundays, 
and  also  at  the  peak  of  the  service 
when  a  maximum  current  was  re- 
quired during  the  day, — where  there 
was  no  discrimination  in  refusing  to 
furnish  such  service,  inasmuch  as 
similar  service  was  not  given  to  any 
other  customer  under  like  conditions. 


See  the  reported  case  (Salisbury.& 
S.  R.  Co.  V.  Southern  Power  Co.  ante, 
304). 

That  the  power  company  could  be 
compelled  to  furnish  service  without 
discrimination  is  approved  in  a  subse- 
quent proceeding  in  the  reported  case 
as  appears  in  (1920)  —  N.  C.  — ,  105 
S.  E.  28. 

A  question  of  some  interest  in  this 
connection,  although  not  within  the 
Bcope  of  this  discusdion,  arises  in  con- 
nedtion  with  the  right  of  a  railroad 
company  to  discriminate  against  ex- 
press companies.  There  appears  to  be 
a  difference  of  opinion  on  this  ques- 
tion. The  United  States  Supreme 
Court  in  Memphis  &  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  (1886)  117  U.  S.  1, 
29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  628, 
holds  that  in  the  absence  of  some  spe- 
cial statute  there  is  no  law,  or  usage 
having  the  force  of  law,  which  re- 
quires railroad  companies  to  furnish 
express  facilities  to  all  express  com- 
panies which  may  demand  them.  The 
decision  in  Memphis  &  L.  R\  R.  Co.  v.  ' 
Southern  Exp.  Co.  was  followed  by  the 
supreme  court  of  North  Carolina  in 
Atlantic  Exp.  Co.  v.  Wilmington  &  W; 
R.  Co.  (1892)  111  N.  C.  463,  18  L.R.A. 
393,  4  Inters.  Com.  Rep.  294,  32  Am. 
St.  Rep.  805,  16  S.  E.  393.  Other 
courts  have  held  to  the  contrary.    Mc- 
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Duffee  V.  Portland  &  R.  R.  Co.  (1873) 
52  N.  H.  430, 13  Am.  Rep.  72^  Sandf  ord 
V.  Catawissa,  W.  &  E.  R.  Co.  (1855) 
24  Pa.  378,  64  Am.  Dec.  667;  New 
England  Exp.  Co.  v.  Maine  C.  R.  Co. 
(1869)  57  Me.  188,  2  Am.  Rep.  31. 
The  right  of  a  telephone  company 


to  charge  a  telegraph  company  a  high- 
er rate  than  was  charged  by  the  tele- 
phone company  to  other  business  pa- 
trons was  denied  in  Postal  Cable 
Teleg.  Co.  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (1910)  177  Fed.  726. 

W,  A.  E. 


I 


ABRAHAM  AARONSON 

V. 

CITY  OF  NEW  HAVEN,  Appt. 

Connecticut  Supreme  Court  of  Errors'^  June  10,  1920, 
(94  Conn.  690,  110  Atl.  872.) 

Highway  —  defect  —  silent  policeman. 

1.  The  presence  of  a  sufficiently  conspicuous  silent  policeman  in  the 
proper  place  at  the  intersection  of  two  city  streets  is  not  a  defect  in  the 
highway  within  the  meaning  of  a  statute  giving  a  right  of  action  for 
injury  caused  by  such  defects,  although  it  is  not  securely  anchored  so  as 
tb  prevent  its  being  displaced. 

[See  note  on  this  question  beginning  on  page  333.] 


Municipal  corporations  —  negligence 
in  failing  to  remove  obstruction 
from  highway. 

2.  Delay  for  thirty  minutes  to  re- 
move a  dangerous  obstruction  to  travel 
in  a  public  street  after  the  police  had 
notice  of  it,  when  it  could  have  been 
removed  in  half  that  time,  may  be 
found  to  be  negligence  which  will  ren- 
der the  city  liable  for  injury  to  a  ve- 
hicle coming  in  contact  with  it.    • 

[See  13  R.  C.  L.  360.] 

Evidence  —  other  accidents  —  injury 
by  silent  policeman. 

3.  Upon  the  question  of  negligence 
of  a  municipal  corporation  in  failing 
to  remove  from  the  path  of  traffic  a 
displaced  silent  policeman,  evidence  is 
admissible  of  other  accidents  of  which 
the  police  had  notice  having  been 
caused  by  such  displacement. 

[See  10  R.  C.  L.  940-942;  13  R.  C.  L. 
509.] 

Municipal  corporations  —  placing  si- 
lent policeman  in  street  as  negli- 
gence. * 

4.  The  mere  placing  by  a  city  of  a 
so-called  silent  policeman  at  the  in- 
tersection of  two  streets  without  fas- 


tening or  anchoring  it,  and  with 
knowledge  that  it  is  liable  to  be  dis- 
placed so  as  to  become  a  dangerous 
obstruction  to  traffic,  is  not  negligence 
which  will  render  the  city  liable  f6r 
injury  through  a  vehicle  colliding  with 
it  after  it  has  been  displaced. 
[See  13  R.  C.  L.  351  et  seq.] 

Evidence  —  judicial  notice  —  use  of 
silent  policeman. 

5.  The  court  takes  judicial  notice  of 
the  common  use  of  so-called  silent  po- 
licemen at  street  intersections  in  cit-' 
ies,  and  that  they  serve  a  useful  pur- 
pose in  directing  traffic  and  promoting 
observance  of  the  law. 

Appeal  —  finding  for. plaintiff  —  un- 
supported specification  of  negli- 
gence. 

6.  A  general  verdict  for  plaintiff  in 
an  action  for  negligent  injuries  will 
not  be  reversed  if  one  good  and  suf- 
ficient specification  of  negligence  is 
alleged  and  supported  by  credible  tes- 
timony, and  the  damages  would  be 
neither  more  nor  less  whether  one  or 
all  of  the  specifications  of  negligence 
were  found  for  plaintiff. 


Appeal  by  defendant  from  a  judgment  of  the  court  of  Common  Pleas 
for  New  Haven  County  (Simpson,  J.)  denying  its  motion  to  set  aside  a 
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verdict  and  grrant  new  trial  of  an  r  tion  brought  to  recover  damages  for 
loss  of  use  of  and  injury  to  plaintiff's  automobile,  alleged  tp  have  been 
caused  by  defendant's  negligence.    Affirmed. 


Statement  by  Beach,  J. : 

The  injuries  in  question  were 
caused  by  the  plaintiff  driving  his 
automobile  against  an  obstruction  in 
the  highway.  Plaintiff  alleged  and 
claimed  to  have  proved  that  for  some 
time  before  the  accident  the  defend- 
ant city  had  maintained,  at  or  about 
the  center  of  the  intersection  of 
Sherman  avenue  and  Elm  street,  a 
so-called  silent  policeman,  consist- 
ing of  a  heavy  circular  base  and  an 
upright  post,  surmounted  by  a  sign 
and  a  suitable  light ;  that  the  device 
was  not  otherwise  anchored  or 
fastened  in  the  highway  than  by  its 
own  weight ;  and  that  sometime  be- 
fore the  injuries  in  question  were  re- 
ceived the  device  was  toppled  over 
and  lay  in  the  traveled  part  of  the 
highway,  and  constituted  a  danger- 
ous obstruction  to  its  use ;  and  that, 
after  notice  of  the  existence  of  this 
dangerous  obstruction  was  given  to 
the  defendant,  it  was  negligently 
permitted  to  remain  unguarded  in 
the  traveled  part  of  the  highway  un- 
til the  plaintiff,  in  the  exercise  of  due 
care,  ran  over  it  and  injured  his 
motorcar.  The  specifications  of  neg- 
ligence in  the  complaint  are  that  the 
defendant  and  its  servants  were  neg- 
ligent, in  that  they  placed  a  dan- 
gerous obstruction  upon  the  high- 
way without  securely  anchoring  it, 
and  in  that  they  tailed  and  neglected 
to  guard  or  remove  the  same  after 
notice  that  it  had  been  toppled  over 
and  rolled  into  the  traveled  roadway. 
The  case  was  tried  to  the  jury  on  a 
general  denial,  and  a  general  verdict 
for  the  plaintiff  was  rendered  and 
accepted.  A  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was 
against  the  evidence  was  denied. 
Defendant  appeals  from  the  refusal 
of  the  court  to  grant  a  new  trial,  and 
for  errors  in  the  charge  and  in  the 
admission  of  evidence. 

Messrs.  William  L.  Bennett  and 
Thomas  R.  Robinson,  for  appellant: 

From  the  negligence  of  a  police  of- 
ficer in  the  exercise  of  a  governmental 
function,  no  liability  can  attach  to  the 


city,  as  the  doctrine  of  "respondeat 
superior"  does  not  apply,  and  no  stat- 
ute imposes  liability  on  the  city  for 
such  negligence. 

Dill.  Mun.  Corp.  5th  ed.  §§  1166, 1642, 
1656;  Judson  v.  Winsted,  80  Conn.  384, 
15  L.R.A.(N.S.)  91,  68  Atl.  999;  Jewett 
v.  New  Haven,  38  Conn.  368,  9  Am. 
Rep.  382;  Daly  v.  New  Haven,  69  Conn. 
644,  38  Atl.  397,  4  Am.  Neg.  Rep.  15; 
Farrell  v.  Bridgeport,  45  Conn.  195. 

There  having  elapsed  no  unreason- 
able time  after  the  notice  to  the  city 
of  the  defect  in  the  highway,  the  city 
was  not  liable  for  the  injuries  com- 
plained of. 

Seidel  v.  Woodbury,  81  Conn.  65,  70 
AtL  58. 

Evidence  of  witness  Church  as  to 
prior  accidents  and  topplings  over  of 
the  traffic  stanchion  in  question  was 
inadmissible. 

Dill.  Mun.  Corp.  6th  ed.  §  1656;  Far- 
rell V.  Bridgeport,  46  Conn.  195;  Jewett 
v.  New  Haven,  38  Conn.  868,  9  Am. 
Rep.  382;  Judson  v.  Winsted,  80  Conn. 
384,  15  L.R.A.(N.S.)  91,  68  Atl.  999; 
Daly  V.  New  Haven,  69  Conn.  644,  38 
Atl.  397,  4  Am.  Neg.  Rep.  15;  Carl  v. 
New  Haven,  93  Conn.  622,  107  Atl. 
502;  Smyth  v.  Bangor,  72  Me.  249; 
Ryerson  v.  Abington,  102  Mass.  532; 
Billings  V.  Worcester,  102  Mass.  329, 
3  Am.  Rep.  460;  Bradbury  v.  Lewis- 
ton,  95  Me.  219,  49  Atl.  1041 ;  Pendle- 
ton v.  Northport,  80  Me.  598,  16  Atl. 
253. 

The  charge  to  the  jury  as  to  plain- 
tiff's knowledge  and  care  was  error. 

Rowell  V.  Stamford  Street  R.  Co.  64 
Conn.  376,  30  Atl.  131;  Clark  v.  Tor- 
rington,  79  Conn.  42,  63  Atl.  657. 

If  the  action  was  one  based  upon 
the  statutes  for  defective  highway, 
notice  of  one  defect  could  not  be  no- 
tice of  another. 

Carl  v.  New  Haven,  93  Conn.  622, 
107  Atl.  502. 

Messrs.  Kenneth  Wynne  and  John 
F.  Wynne,  for  appellee: 

The  city,  having  placed  a  danger- 
ous obstruction  upon  the  highway,  was 
under  obligation  to  securely  anchor  it 
or  to  protect  the  public  against  dan- 
gers to  users  of  the  highway  which  the 
city  knew  or  ought  to  have  known 
would  or  might  result  from  such  ob- 
struction, and  which  dangers  could 
have  been  avoided. 
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Kelsey  v.  Rebuzzini,  87  Conn.  562, 
52  L.R.A.(N.S.)  103,  89  Atl.  170;  Gray 
V.  Danbury,  54  Conn.  574,  10  Atl.  198 ; 
Boucher  v.  Npw  Haven,  40  Conn.  456; 
Gould  V.  Topeka,  32  Kan.  485,  49  Am. 
Rep.  496,  4  Pac.  822;  Carstesen  v. 
Stratford,  67  Conn.  434,  35  Atl.  276; 
Upton  V.  Windham,  75  Conn.  288,  96 
Am.  St.  Rep.  197,  53  Atl.  660,  13  Am. 
Neg.  Rep.  1;  Hinckley  v.  Danbury,  81 
Conn.  241,  70  Atl.  590;  Bartram  v. 
Sharon,  71  Conn.  686,  46  L.R.A.  144,  71 
Am.  St.  Rep.  225,  43  Atl.  143,  6  Am. 
Neg.  Rep.  10;  Dill.  Mun.  Corp.  5th  ed. 
§  1717. 

Beach,  J.,  delivered  the  opinion  ot 
the  court : 

The  complaint  alleges  that  in  the 
course  of  the  transaction  described 
therein  the  city  committed  two 
breaches  of  legal  duty  toward  the 
plaintiff :  First,  in  placing  a  dan- 
gerous obstruction  at  the  intersec- 
tion of  these  highways  vdthout  se- 
curely anchoring  it ;  and,  second,  by 
leaving  it  unguarded  in  the  traveled 
roadway,  after  notice  that  it  had 
become  displaced,  and  after  reason- 
able opportunity  to  remove  it. 

As  to  the  first  specification  of  neg- 
ligence, the  defendant  city  claims 
that  the  silent  policeman  in  question 
was  placed  at  the  intersection  of 
these  Highways  by  the  direction  of 
its  proper  officials,  for  the  regulation 
and  direction  of  traffic  and  in  the 
exercise  of  a  governmental  duty, 
and  that  it  is  not  liable  for  any  dam- 
age directly  and  proximately  due  to 
placing  a  silent  policeman  of  its  own 
selection  at  a  location  chosen  by  it 
for  that  purpose. 

The  second  specification  of  negli- 
gence was  met  by  the  city  with  the 
denial  that  it  failed  to  exercise  rea- 
sonable diligence  in  removing  the  de- 
vice, after  notice  that  it  had  been 
displaced  and  rolled  into  the  traveled 
highway.  Upon  this  latter  issue 
there  was  evidence  from  which  the 
jury  might  have  found  that  the  sig- 
nal was  knocked  down  and  rolled  in- 
to the  traveled  roadway  about  6 :30 
p.  M.  on  the  day  of  the  accident,  that 
notice  of  the  fact  was  given  to  the 
officer  in  charge  of  the  nearest  police 
station  about  7  P.  M.,  and  that  it 
would  require  not  to  exceed  twelve 


minutes  to  walk  from  the  police  sta- 
tion to  the  place  of  the  accident^  and 
that  the  device  lay  in  the  roadway 
until  about  7:30  P.  M.,  when  the  ac- 
cident occurred. 

Concededly,  this  device,  as  it  lay 
displaced  in  the  roadway,  was  an 
obstruction  and  a  defect  in  the  high- 
way, and  the  jury  might  properly 
have  found  that  the  defendant  had 
not  acted  with  rea- 
sonable diligence  in  ?o"orf«on«- 
removing    it    after  "*i?{Jf *"J*  *" 

notice.       That   being    remote  obstruct 

so,  the  motion  for  a  hSkw'S?^ 
new    trial    on    the 
ground  that  the  verdict  was  against 
the  evidence  was  properly  denied. 

"The  verdict  was  a  general  one; 
hence  the  presumption  is  that  the 
jury  found  all  issues  for  the  plain- 
tiff." Tillinghast  v.  Leppert,  93 
Conn.  247,  105  Atl.  615. 

In  this  connection,  we  think  the 
evidence  of  the  witness  Church,  to 
the  effect  that  other  accidents  of 
which  the  city  had  notice  had  been 
caused  by  this  silent  policeman  being 
displaced,  was  admissible  as  tend- 
ing to  show  knowledge  of  conditions 
affecting  the  degree 

of   diligence   whidi  ?ther.«ti"de«t. 

might  reasonably  be  -injury  by 

required  of  the  de-  lilST.*  ""•"*•" 

fendant  in  removing 

it  from  the  traveled  roadway  after 

notice. 

The  other  assignments  of  error 
relate  to  portions  of  the  charge  de- 
fining the  legal  duty  of  the  city  to 
exercise  care  in  placing  silent  police- 
men at  the  intersection  of  streets. 
The  court  said,  in  part :  "Now,  the 
care  required  of  the  city  in  placing 
a  signal  device  at  the  intersec- 
tion of  the  streets  in  question  is 
that  degree  of  care  that  the  ordi- 
narily prudent  person  would  have 
used  in  placing  such  an  object  at 
the  intersection  of  these  two  high- 
ways or  streets.*'  And  again :  "So, 
if  you  find  that  the  plaintiff  has 
shown  by  the  proper  weight  of  evi- 
dence— that  is,  by  the  fair  prepon- 
derance of  the  evidence — ^that  the 
defendant  was  negligent  as  claimed 
by  him  in  not  fastening  or  anchoring 
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the  signal  device/  so  that  it  would 
not  be  liable  to  topple  or  be  knocked 
over  and  moved  into  a  position  on  the 
highway,  and  that  this  should  have 
been  reasonably  anticipated  by  the 
city,  and  that  this  did  as  a  matter  of 
fact  occur,  and  that  the  highway  as 
a  matter  of  fact  was  made  or  ren- 
dered not  reasonably  safe  for  ordi- 
naiy  travel  thereby,  and  that  the 
plaintiff  was  injured  thereby  with- 
out any  fault  or  neglect  on  his  part, 
your  verdict  should  be  for  the  plain- 
tiff." 

We  think  the  court  erred  in  charg- 
ing that  the  mere  placing  of  a  silent 
policeman  at  the  intersection  of  the 
streets,  with  knowledge  that  it  was 

M..,ctpai  lift)le    to    be    dis. 

corporatioii»~  piaceci  SO  as  to  be- 
;!Sii?£;"*in*  come  a  dangerous 
n/ffUffMce  obstruction  to  traf- 

fic, and  without  fas- 
tening or  anchoring  it  so  as  to  pre- 
vent or  minimize  such  liability,  was 
a  breach  of  the  legal  duty  which 
the  defendant  owed  to  travelers  on 
its  streets. 

"In  the  absence  of  legislation,  per-, 
sons  using  a  public  highway  do  so 
at  their  own  risk.  .  .  .  This  is 
equally  true  when  execution  of  the 
function  is  committed  to  the  inhab- 
itants of  a  municipality ;  the  govern- 
mental duty  thus  imposed  is  a 
burden  which  the  inhabitants  are 
compelled  to  carry,  and  the  failure 
to  obey  the  law,  or  neglect  in  its  exe- 
cution, may  be  punished  in  any 
manner  the  state  may  prescribe.' 
But  the  mere  imposition  of  the  bur- 
den creates  no  duty  and  correlative 
right,  as  between  the  municipality 
and  the  persons  using  the  highway/' 
Lavigne  v.  New  Haven,  75  Conn. 
693,  695,  55  Atl.  570. 

"An  injury  caused  by  a  defect  in 
a  highway  is  not  an  actionable  tort. 
The  party  injured  has  no  remedy 
agaimrt;  the  town,  or  against  anyone, 
for  any  wrong  done  to  him.  His  in- 
demnity provided  by  the  state  may 
be  collected  of  the  town,  but  only  as 
a  penalty,  and  when  the  occasion 
upon  which  the  penalty  arises  exists 
as  defined  by  statute.''  Upton  v. 
Windham,  75  Conn.  288, 292, 96  Am. 
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St.  Rep.  197,  53  Atl.  660,  13  Am. 
Neg.  Rep.  1. 

The  only  remedy  given  by  the 
statute  is  that  expressed  in  §  1414 : 
"Any  person  injured  in  person  or 
property  by  means  of  a  defective 
road  or  bridge  may  recover  damages 
from  the  party  bound  to  keep  it  in 
repair." 

There  must  be  a  defective  high- 
way. When,  in  the  course  of  events 
leading  up  to  the  injury  to  the  plain- 
tiff's automobile,  did  this  highway 
become  defective  ?  Not  by  the  mere 
installation  of  a  silent  policeman  at 
the  intersection  of  two  highways, 
for  the  purpose  of  directing  traffic 
and  of  requiring  travelers  to  obey  § 
26  of  chapter  233  of  the  Public  Acts 
of  1919. 

There  is  no  allegation  that,  so  long 
as  it  remained  in  place,  it  failed  to 
serve  its  intended  purpose  as  an  aid 
to  traffic.  The  specification  of  neg- 
ligence on  this  branch  of  the  case  is 
that  it  was  not  securely  anchored 
in  place,  and,  although  described  in 
one  paragraph  of  the  complaint  as  a 
dangerous  obstruction  upon  the 
highway,  the  context  requires  that 
phrase  to  be  construed  as  an  allega- 
tion that  it  was  potentially  dan- 
gerous, because  liable  to  be  dis- 
placed. 

But,   irrespective  of  the  allega- 
tions of  this  complaint,  it  cannot  be 
said  that  a  sufficiently  conspicuous 
guidepost  for  traffic,  placed  at  the 
intersection  of  two  streets,  makes 
the  highway  defec- 
tive.    We  take  ju-  SdujISi^^otice- 
dicial  notice  of  the  JJu  •/mai!"* 
common  use  of  such 
devices  at  such  locations,  and  that 
they  do  serve  a  useful  purpose  in 
directing    traffic     and     promoting 
obedience  to  the  law. 

It  may  be  true,  although  we  ex- 
press no  opinion  on  that  point,  that 
the  defendant  city  ought  in  the  exer- 
cise of  reasonable  care  to  have  taken 
some  measures  to  prevent  this  guide- 
post  from  being  toppled  over  and 
displaced.  But,  if  that  be  so,  its 
failure  to  take  such  measures  was 
not  an  actionable  breach  of  the  legal 
duty  which  it  owed  to  travelers  on 
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the  highway,  because  the  presence 
of  a  sufficiently  conspicuous  3ilent 
policeman  in  its  proper  place  in  a 
highway  is  not  a  defect.  The  fact 
that  it  is  liable  to  be  displaced  and  to 
become  an  obstruction  to  travel  is 

Htffbw«T-  relevant  only  as  it 

defect-aiient  imposes  ott  the  de- 
poiiceman.  fendant  city  a  com- 

mensurate degree  of  diligence  in  in- 
specting the  device,  or  in  removing 
it  after  it  is  displaced. 

The  rule  laid  down  in  Boucher  v. 
New  Haven,  40  Conn.  456;  Cars- 
tesen  v.  Stratford,  67  Conn.  428,  35 
Atl.  276 ;  Cummings  v.  Hartford,  70 
Conn.  115,  38  Atl.  916,  and  Fitch  v. 
Hartford,  92  Conn.  365,  102  Atl. 
768,  to  the  effect  that,  when  a  city 
authorizes  third  parties  to  do  work 
within  the  limits  of  a  highway  which 
will  necessarily  cause  a  defect  there- 
in, it  must  use  reasonable  care  to 
protect  travelers  against  the  negli- 
gence of  its  licensees  by  a  reasonable 
supervision  and  control  of  the  work, 
applies  to  the  case  of  a  silent  police- 
man which  is  known  to  be  liable  to 
become  a  dangerous  obstruction  in 
the  highway.  The  city  is  required 
to  exercise  reasonable  supervision 
and  control  of  silent  policemen  on 
its  highways,  but  no  breach  of  legal 
duty  giving  rise  to  a  cause  of  ac- 
tion can  occur  unless  and  until  the 
highway  becomes  defective.  And 
then  the  city  is  not  liable  unless  it 
has  either  failed  to  use  reasonable 
care  in  discovering  the  existence  of 
the  defect,  or  has  failed,  after  ac- 
tual notice  or  constructive  notice,  to 
use  reasonable  care  in  repairing  it. 
Fitch  V.  Hartford,  supra. 

"Notice  of  another  defect,  or  of 
the  existence  of  the  cause  likely  to 
produce  the  defect,  is  not  sufficient." 
Carl  V.  New  Haven,  93  Conn.  622, 
628, 107  Atl.  504. 

The  jury  should  have  been 
charged  that  the  city  was  not  liable 
unless  it  failed  to  use  reasonable 
care  in  discovering  the  obstruction 
after  it  existed,  or  failed  to  use  rea- 


sonable care  in  removing  it  after 
notice. 

Another  question  remains  to  be 
considered.  As  already  stated,  the 
verdict  was  a  general  one,  and  it  im- 
ports that  the  jury  has  found  all  the 
issues  for  the  plaintiff.  One  good 
and  sufficient  specification  of  negli- 
gence, to  wit,  that  the  defendant 
neglected  to  remove  the  obstruction 
within  a  reasonable  time  after  no- 
tice, was  alleged  and  supported  by 
credible  testimony,  and  the  damages 
to  be  awarded  are  no  more  or  no 
less,  whether  one  or 

both  issues  of  neg-  f^J^^uJ^titt^'^ 
ligence  were  found  iiii»ni»ported 

for  the  plaintiff,  nesiiffenc^"^  ** 
That  being  so,  the 
verdict  must  stand.  Wolcott  v.  Cole- 
man, 2  Conn.  337 ;  Sharp  v.  Curtiss, 
15  Conn.  532;  Hoag  v.  Hatch,  23 
Conn.  588;  State  v.  Stebbins,  29 
Conn.  471,  79  Am.  Dec.  223 ;  Bulkley 
V.  Andrews,  39  Conn.  523,  534 ;  Fos- 
ter v.  Smith,  52  Conn.  449 ;  State  v. 
Basserman,  54  Conn.  88,  6  Atl.  185 ; 
Goodale  v.  Rohan,  76  Conn.  680,  58 
Atl.  4.  As  was  said  in  Foster  v. 
Smith,  52  Conn.  451 :  "If  the  evi- 
,dence  justified  the  verdict  on  either 
defense,  the  judgment  must  stand. 
That  it  was  sufficient  to  sustain  the 
defense  of  payment,  we  have  already 
seen.  We  have  no  occasion,  there- 
fore, to  inquire  whether  it  was  suf- 
ficient to  sustain  the  finding  tiiat 
there  was  no  new  promise  to  pay  the 
debt.  For  the  same  reason  it  is 
hardly  necessary  to  inquire  whether 
the  charge  on  that  question  was  oor- 
rect.'* 

In  such  cases  the  defendant  may 
protect  itself  from  any  possible  in- 
justice, when* the  complaint  contains 
two  or  mor^  counts,  by  asking  for  a 
separate  verdict  upon  each  county  or, 
when  two  or  more  issues  are  pre- 
sented in  one  count,  by  asking  the 
court  to  propound  special  interroga- 
tories to  the  jury. 

There  is  no  error. 

In  this  opinion  the  other  Jixdges 
concur. 
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it 


policeman''  in  streeL 


The  reported  case  (Aabonson  v. 
New  Haven,  ante,  328)  appears  to  be 
the  only  decision  involving  the  lia- 
bility for  an  accident  caused  by  a 
signal  post  or  "silent  policeman"  in 
the  street.  In  that  case,  it  appeared 
that  the  signal  post»  which  was  held 
upright  only  by  its  own  weight,  and 
which  bore  a  sign  and  a  suitable  light, 
was  toppled  over  and  lay  in  the  street, 
constituting  a  dangerous  obstruction, 
and  that  the  plaintiff's  automobile  was 
injured  by  collision  therewith.  The 
court  holds  that  the  signal  post  was 
not  ^f  itself  a  dangerous  structure. 


that  the  failure  to  take  proper  pre- 
cautions to  prevent  it  from  falling 
over  was  not  a  breach  of  a  legal  duty 
owed  to  travelers,  and  that  the  only 
duty  of  the  municipality  was  to  use 
reasonable  diligence'  to  discover  and 
obviate  the  danger  in'  case  the  post 
was  overturned.  The  decision,  while 
novel  in  its  facts,  seems  to  be  a  logi- 
cal application  of  the  rule  of  nonlia- 
bility which  has  been  declared  in  case 
of  injury  from  other  proper  structures, 
such  as  hydrants.  Burnes  v.  St. 
Joseph  (1902)  91  Mo.  App.  489;  Scran- 
ton  V.  Catterson  (1880)  94  Pa.  202. 

.  W.  A.  S. 


MINNIE  NICHOLS 

V. 

CENTRAL  VERMONT  RAILWAY  COMPANY* 

Vermont  Supreme  Court  ^  October  7,  10 10. 

(—  Vt  — ,  109  Atl.  905.) 

Damages  —  for  injury  to  corpse. 

1.  The  next  of  kin  can  recover  no  damages  for  mental  anguish  from 
one  who  negligently  tips  a  casket  off  a  truck  so  that  it  breaks  open  and 
the  corpse  is  disarranged  and  bruised. 

[See  note  on  this  question  beginning  on  page  842.] 


Party  —  action  for  injury  to  corpse. 

2.  The  next  of  kin  may  maintain  an 
action  for  negligent  injury  to  a  corpse 
in  possession  of  a  carrier  for  trans- 
portation, although  not  named  as  con- 
signor or  consignee  in  the  transporta- 
tion contract. 

[See  8  R.  C.  L.  695.] 

Appeal  —  contention  made  for  first 
time  —  right  to  nominal  damages. 

3.  A  claim  by  next  of  kin  suing  for 
mutilation  of  a  corpse,  that  he  is  en- 
titled to  recover  at  least  nominal  dam- 
ages, cannot  be  made  for  the  first  time 
on  appeal. 

[See  2  R.  C.  L.  69  et  seq.] 
Damages  —  for  mental  suffering. 

4.  There  can  be  no  recovery  of  dam- 


ages for  mental  suffering  in  ordinary 
actions  for  negligence,  where  there  is 
no  attendant  physical  injury. 

[See  4  R.  C.  L.  935;  8  R.  C.  L.  612.] 

Appeal  —  exclusion  of  evidence  — 
error. 

5.  There  is  no  error  in  excluding 
evidence  where  there  is  nothing  to 
show  its  import. 

—  immaterial  evidence. 

6.  There  is  no  error  in  excluding, 
in  an  action  for  damages  by  next  of 
kin,  evidence  as  to  the  attitude  of  de- 
fendant's agent  after  negligently 
causing  injury  to  a  corpse,  where  the 
only  basis  of  recovery  is  for  mental 
suffering,  for  which  no  recovery  can 
be  had. 


(Miles,  J.,  dissents.) 
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ExcEPTiQNS  by  plaintiff  to  rulings  of  the  Franklin  County  Court  (Water- 
man, J.)  made  during  the  trial  of  an  action  brought  to  recover  damages 
for  the  alleged  negligence  of  defendant  in  handling  the  dead  body  of 
plaintiff's  minor  child,  which  resulted  in  a  verdict  for  the  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C.  6.  Austin  &  Sons,  for     W.  353,  14  Ann.  Gas.  462;  Long  v.  Chi- 


plaintiff : 

Mental  anguish  is  an  element  of 
damage  for  mutilation  or  negligent 
handling  of  dead  bodies. 

Larson  v.  Chase,  47  Minn.  807,  14 
L.R.A.  85,  28  Am.  St.  Rep.  370,  50  N. 
W.  238;  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667; 
Lindh  v.  Great  Northern  R.  Co.  99 
Minn.  408,  7  L.R.A.(N.S.)  1018,  109  N. 
W.  823;  Foley  v.  Phelps,  1  App.  Div. 
551,  37  N.  Y.  Supp.  471;  Koerber  v. 
Patek,  123  Wis.  453,  68  L.R.A.  956,  102 
N.  W.  40;  Burney  v.  Children's  Hospi- 
tal, 169  Mass.  57,  38  L.R.A.  413,  61  Am. 
St.  Rep.  273,  47  N.  E.  401;  Perley, 
Mortuary  Law,  chap.  IV.  pp.  20  et 
seq.;  Louisville  &  N.  R.  Co.  v.  Wilson, 
123  Ga.  62,  51  S.  E.  24,  3  Ann.  Cas. 
128,  18  Am.  Neg.  Rep.  26;  Wright  v. 
Beardsley,  46  Wash.  16,  89  Pac.  172; 
Dunn  V.  Smith,  —  Tex.  Civ.  App.  — , 
74  S.  W.  576;  Wells,  F.  &  Go's  Exp. 
v.  Fuller,  13  Tex.  Civ.  App.  610,  35 
S.  W.  824;  Louisville  &  N.  R.  Co.  v. 
Hull.  113  Ky.  561,  57  L.R.A.  771,  68 
S.  W.  433 ;  Missouri,  K.  &  T.  R.  Co.  v. 
Linton,  —  Tex.  Civ.  App.  — ,  109  S.  W. 
942;  Wilson  v.  St.  Louis  &  S.  F.  R.  Co. 
160  Mo.  App.  649.  142  S.  W.  775; 
Meagher  v.  Driscoll,  99  Mass.  281,  96 
Am.  Dec.  759;  Wall  v.  St.  Louis  &  S. 
F.  R.  Co.  184  Mo.  App.  127,  168  S.  W. 
257,  6  N.  C.  C.  A.  1002 ;  Kyles  v.  South- 
em  R.  Co.  147  N.  C.  394,  16  L.R.A. 
(N.S.)  405,  61  S.  E.  278;  Birmingham 
Transfer  &  Traffic  Co.  v.  Still,  7  Ala. 
App.  556,  61  So.  611;  Medical  College 
V.  Rushing,  1  Ga.  App.  468;  57  S.  E. 
1083;  Darcy  v.  Presbyterian  Hospital, 
202  N.  Y.  259,  95  N.  E.  695,  Ann.  Cas. 
1912D,  1238;  Hassard  v.  Lehane,  143 
App.  Div.  424,  128  N.  Y.  Supp.  161; 
Hasselbach  v.  Mt.  Sinai  Hospital,  173 
App.  Div.  89.  159  N.  Y.  Supp.  376; 
Finley  v.  •  Atlantic  Tranap.  Co.  172 
App.  Div.  907,  157  N.  Y.  Supp.  1124, 
90  Misc.  480,  153  N.  Y.  Supp.  489,  220 
N.  Y.  249,  L.R.A.1917E,  852,  115  N.  E. 
715,  Ann.  Cas.  1917D,  726,  16  N.  C.  C. 
A.  89;  Mensinger  v.  O'Hara,  189  111. 
App.  48;  Warren  v.  Boston  &  M.  R. 
Co.  163  Mass.  484,  40  N.  E.  895;  Beau- 
lieu  V.  Great  Northern  R.  Co.  103 
Minn.  47,  19  L.R.A. (N.S.)  565,  114  N. 


cago,  R.  L  &  P.  R.  Co.  15  Okla.  512. 
6  L.R.A.(N.S.)  883,  86  Pac.  289,  6  Ann. 
Cas.  1005,  20  Am.  Neg.  Rep,  710. 

If  the  court  considered,  in  directing 
the  verdict  against  the  plaintiff,  the 
ground  that  defendant  owed  no  duty 
to  the  plaintiff,  she  not  being  either 
the  consignee  or  consignor,  such  ac- 
tion was  error. 

Koerber  v.  Patek,  123  Wis.  453,  68 
L.R.A.  956,  102  N.  W.  40;  Finley  v. 
Atlantic  Transp.  Co.  172  App.  Div. 
907,  157  N.  Y.  Supp.  1124,  90  Misc. 
480,  153  N.  Y.  Supp.  439,  220  N.  Y. 
249,  L.R.A.1917E,  852,  115  N.  E.  715, 
Ann.  Cas.  1917D,  726,  16  N.  C.  C.  A. 
89 ;  Re  Beekman  Street,  4  Bradf .  503 ; 
Pierce  v.  Swan  Point  Cemetery,  10  R. 
I.  227,  14  Am.  Rep.  667;  Burney  v. 
Children's  Hospital,  169  Mass.  57,  38 
L.R.A.  413,  61  Am.  St.  Rep.  273,  47 
N.  E.  401;  Reg.  v.  Fox,  2  Q.  B.  246,  114 
Eng.  Reprint,  95,  1  Gale  &  D.  566;  Wil- 
liams V.  Williams,  L.  R.  20  Ch.  Div. 
659,  51  L.  J.  Ch.  N.  S.  385,  46  L.  T. 
N.  S.  275,  30  Week.  Rep.  438,  15  Cox. 
C.  C.  39,  46  J.  P.  726 ;  Darcy  v.  Presby- 
terian Hospital,  202  N.  Y.  259,  95  N. 

E.  695,  Ann.  Cas.  1912D,  1238,  revers- 
ing 137  App.  Div.  924,  122  N.  Y.  Supp. 
1126;  Hassard  v.  Lehane,  143  App. 
Div.  424,  128  N.  Y.  Supp.  161. 

Assuming  that  plaintiff  could  re- 
cover for  the  negligence  complained 
of,  it  was  error  for  the  court  to  ex- 
clude evidence  of  talk  between  the 
station  agent  and  the  plaintiff's  hus- 
band. 

Devine  v.  Rand,  38  Vt.  621. 

Messrs.  X  W.  Redmond  and  Charles 

F.  Black,  for  defendant : 

The  lower  court  correctly  granted 
defendant's  motion  for  a  directed  ver- 
dict. 

Southern  Exp.  Co.  v.  Byers,  240  U. 
S.  615,  60  L.  ed.  827,  L.R.A.1917A,  197, 
36  Sup.  Ct.  Rep.  410 ;  Rowan  v.  West- 
ern U.  Teleg.  Co.  149  Fed.  550;  Bovee 
V.  Danville,  53  Vt.  190;  Southern  P. 
Co.  V.  Hetzer,  1  L.R.A.(N.S.)  288,  68 
C.  C.  A.  26,  135  Fed.  274;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Caulfield,  11  C.  C.  A. 
552,  27  U.  S.  App.  858,  63  Fed.  899; 
Tunnicliffe  v.  Bay  Cities  Consol.  R. 
Co.    32    L.R.A.    144,    note;    Taft     v. 
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Taft,  40  Vt  232,  94  Am.  Dec.  389; 
Sullivan  v.  Old  Colony  Street  R,  Co. 
m  Mass.  616,  125  Am.  St.  Rep.  378,' 
33  N.  £.  1091;  Spade  v.  Lynn  &  B.  R. 
Co.  168  Mass.  285,  38  L.R.A.  512,  60 
Am.  St.  Rep.  393,  47  N.  E.  88 ;  Smith 
V.  Postal  Teleg.  Cable  Co.  174  Mass. 
576,  47  L.R.A.  323,  75  Am.  St.  Rep. 
374,  55  N.  E.  380,  7  Am.  Neg.  Rep.  5^ ; 
Long  y.  Chicago,  R.  I.  &  P.  R.  Co.  15 
Okla.  512,  6  L.R.A.(N.S.)  883,  86  Pac. 
289,  6  Ann.  Cas.  1005,  20  Am.  Neg. 
Rep.  710;  Hockenhammer  v.  Lexington 
&  E.  R.  Co.  24  Ky.  L.  Rep.  2383,  74 
S.  W.  222 ;  Beaulieu  v.  Great  Northern 
R.  Co.  19  L.R.A.(N.S.)  564,  and  note, 
103  Minn.  47,  114  N.  W.  353,  14  Ann. 
Cas.  462 ;  Victorian  R.  Comrs.  v.  Coul- 
tas,  L.  R.  13  App.  Cas.  222,  57  L.  J.  P. 
C.  N.  S.  69,  58  L.  T.  N.  S.  390,  37  Week. 
Rep.  129,  52  J.  P.  500,  8  Eng.  Rul.  Cas. 
405. 

As  no  offer  was  made  to  show  what 
the  conversation  was,  this  court  can- 
not determine  what  evidence  the  court 
below  excluded. 

Carpenter  v.  Willey,  65  Vt.  168,  26 
Atl  488;  Houston  v.  Brush,  66  Vt.  331, 
29  Atl.  380. 

Taylor,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  seeks  to  recover 
damages  for  the  claimed  negligence 
of  the  defendant  in  handling  the 
dead  body  of  her  minor  child.  The 
trial  was  by  jury.  At  the  close  of 
the  evidence  the  court  directed  a 
verdict  for  the  defendant,  and  the 
plaintiff  brings  the  case  here  for  re- 
view on  exceptions. 

The  child  was  a  son  of  the  plaintiff 
by  a  former  marriage,  and  at  the 
time  of  his  death  about  eight  years 
of  age.  The  plaintiff  and  her  pres- 
ent husband  took  the  child  to  the 
Fanny  Allen  Hospital  for  a  surgical 
operation,  aa  a  result  of  which  the 
child  died.  The  body  was  prepared 
for  burial  by  an  undertaker,  and 
placed  in  a  casket,  which  in  turn  was 
inclosed  in  a  box  suitable  for  ship- 
ment. The  burial  was  to  take  place 
at  Highgate,  and  it  was  intended  to 
take  the  body  by  train  from  Winoo- 
ski  to  Cambridge  junction  over  the 
defendant's  road,  and  thence  over 
the  connecting  road  to  Highgate. 
The  body  was  taken  to  the  defend- 
ant's station  at  Winooski  about  an 
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hour  before  the  arrival  time  of  the 
train  plaintiff  and  her  husband  were 
to  take.  The  box  was  placed  upon  a 
truck  on  the  platform  at  the  end  of 
the  station  towards  Burlington. 
Plaintiff's  husband  arranged  and 
paid  for  the  transportation  of  the 
body  to  its  destination.  There  was 
conflict  in  the  testimony  as  to  how 
the  accident  complained  of  occurred. 
The  evidence,  in  the  light  most 
favorable  to  the  plaintiff,  tended  to 
show  that  the  truck  with  the  body 
thereon  was  left  standing  at  the  Bur- 
lington end  of  the  platform  until  the 
train  whistled  for  the  station;  that 
the  plaintiff  and  her  husband 
gathered  up  their  bundles  and  went 
out  of  the  station  to  the  platform, 
preparatory  to  boarding  the  train; 
that  immediately  the  station  agent 
came  out  and  in  a  hurried  man- 
ner started  with  the  truck  toward 
the  opposite  end  of  the  platform; 
that  in  doing  so  he  went  so  close 
to  the  edge  that  one  wheel  of 
the  truck  ran  off  the  platform,  tip- 
ping the  box  containing  the  body 
with  a  crash  onto  the  track  In  the 
path  of  the  incoming  train;  that 
the  train  was  stopped  before  it 
reached  the  place  where  the  truck 
went  off  the  platform,  but  the  cover 
of  the  box  containing  the  casket  was 
broken  off,  so  that  it  hung  by  only 
one  screw,  and  pillows  used  for  pack- 
ing came  out  in  the  fall;  that  on 
opening  the  casket  at  Highgate  it 
was  found  that  the  body  was  dis- 
arranged, the  hair  ''unfixed,"  and 
the  head  bruised,  as  a  result  of  the 
accident.  Plaintiff  testified  that  she 
saw  the  accident  and  thought  the 
train  was  going  to  run  over  the 
body.  The  evidence  tended  to  show 
that  the  plaintiff  was  very  niuch  ex- 
cited, and  that  the  happening  of  the 
accident  and  the  consequent  injury 
to  the  casket  and  the  body  occa- 
sioned her  serious  mental  pain  and 
suffering. 

The  grounds  of  the  defendant's 
motion  for  a  directed  verdict  can  be 
briefly  summarized  as  follows:  (1) 
The  defendant  owed  the  plaintiff  no 
duty  in  respect  of  the  transportation 
of  the  body,  she  being  on  the  undis- 
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puted  evidence  neither  the  consignor 
nor  the  consignee.  (2)  It  is  not  per- 
missible to  recover  damages  in  an 
action  of  this  character  for  mental 
suffering,  in  the  absence  of  any  evi- 
dence tending  to  show  physical  in- 
jury to  the  plaintiff,  or  injury  to  her 
property.  The  court  sustained  the 
motion  on  the  ground  last  stated,  to 
which  the  plaintiff  was  allowed  an 
exception. 

Concerning  the  first  ground  of  the 
motion,  it  is  only  necessary  to  ob- 
serve that  this  is  not  an  action 
founded  on  contract,  but  the  plain- 

P«rtT-action  ti^  ^ues  for  person- 
for  Injury  to  al  damages  occa* 
*•''•■*•  sioned    by    the   al- 

leged negligent  conduct  of  the 
defendant.  While  it  appeared  that 
the  plaintiff's  husband  paid  for  the 
transportation  of  the  corpse  and  was 
named  in  the  ticket  as  the  escort 
thereof,  she  and  not  her  husband 
was  the  next  of  kin  of  the  deceased, 
and  consequently  had  a  right  in  the 
body  that  was  invaded  by  the  negli- 
gent act  of  the  defendant.  It  is  un- 
doubtedly the  law  that,  while  a  dead 
body  is- not  considered  as  property  in 
the  technical  sense  of  the  word,  yet 
the  law  recognizes  a  right  somewhat 
akin  to  property,  arising  out  of  the 
duty  of  the  nearest  relatives  to  bury 
their  dead,  which  authorizes  and  re- 
quires them  to  take  possession  of  the 
dead  body  for  the  purpose  of  burial. 
The  right  is  a  personal  and  exclusive 
right  to  the  custody  and  possession 
of  the  remains,  and,  in  the  absence 
of  testamentary  disposition,  belongs 
to  the  surviving  husband  or  wife,  if 
any,  or,  if  there  be  none,  then  to  the 
next  of  kin.  Note  in  Ann.  Cas. 
1918D,  733.  It  is  a  right  which  the 
law  will  recognize  and  enforce  by 
appropriate  remedy,  and  includes 
the  right  to  have  the  corpse  in  the 
same  condition  in  which  it  was  when 
death  supervened.  We  have  no  oc- 
casion to  consider  whether  the  con- 
tract relation  of  plaintiff's  husband 
to  the  transportation  of  the  corpse 
would,  in  the  circumstances,  enable 
him  to  maintain  an  action  for  dam- 
ages ;  nor  is  it  necessary  to  the  deci- 
sion of  the  case  as  presented  on  re* 


view  to  consider  whether  damages 
pther  than  for  mental  suffering  are 
recoverable  in  an  action  of  this  char- 
acter. 

The  claim,  made  for  the  first  time 
in  this  court,  that  the  plaintiff,  in 
the      circumstances 

shown  by  her  evi-  tJSu^lT^Vir^  for 
dence,  was  entitled  «r«t  time— riarbt 

to  recover  at  least  damw".*' 
nominal  damages,  is 
loo  late  to  be  available.  It  was 
not  relied  upon  in  opposition  to  the 
motion  for  a  directed  verdict,  and 
the  court  disposed  of  the  motion 
as  the  question  was  submitted,  sole- 
ly on  the  opposing  claim  as  to  the 
right  of  recovery  for  mental  suffer- 
ing. The  rule  that  on  review  the  ex- 
cepting party  is  confined  to  points 
made  in  the  court  below  is  too  well 
established  to  require  an  extended 
citation  of  authorities.  Among  the 
cases  where  the  rule  has  been  ap- 
plied in  similar  situations  are: 
Grapes  v.  Willoughby,  93  Vt.  — ,  108 
Atl.  421 ;  Seaver  v.  Lang,  92  Vt.  501, 
510,  104  Atl.  §77;  Brown  v.  Aitken, 
88  Vt.  148,  92  Atl.  22,  Ann.  Cas. 
1916D,  1152;  Grand  Lodge  of  Ma- 
sons  V.  Burlington,  84  Vt.  202,  208, 
78  Atl.  973;  Van  Dyke  v.  Grand 
Trunk  R.  Co.  84  Vt.  212,  240,  78  Atl. 
958,  Ann.  Cas.  1913A,  640. 

We  come  at  once  to  the  question 
presented  by  the  second  ground  of 
the  motion.  It  is  important  to  note 
at  the  outset  the  precise  scope  of 
the  question  for  decision.  Much  of 
the  apparent  disagreement  in  the 
cases  relied  upon  by  the  parties  dis- 
appears when  the  exact  question 
decided  in  each  is  observed.  Con- 
ceding for  the  purposes  of  the  dis- 
cussion that  the  happening  of  this 
accident,  shocking  to  the  plaintifTs 
sensibilities  as  it  must  have  been, — 
and  we  can  readily  see  that  it  would 
naturally  occasion  acute  mental  dis- 
tress,— ^was  an  invasion  of  her  legal 
rights,  it  does  not  follow  that  dam- 
ages for  such  suffering  are  neces- 
sarily recoverable.  The  precise 
question  is  whether  damages  for 
mental  suffering  independent  of 
physical  injury  are  recoverable, 
when  occasioned  by  the  mere  negli- 
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(—  yt.  —s 
gent  conduct  of  the  defendant.  It  is 
at  once  apparent  that  the  inquiry 
excludes  those  cases  where  the  men- 
tal suffering  is  occasioned  by  phys- 
ical injury,  and  the  still  wider 
range  of  cases  where  it  is  the  result 
of  wilful  or  malicious  conduct  on  the 
part  of  the  wrongdoer. 

The  current  of  authority  undoubt- 
edly supports  the  doctrine  that,  in 
the  absence  of  a  statute,  in  ordinary 
actions  for  negligence  there  can  be 
no  recovery   for   mental  suffering 

where  there  is  no 
SJ-tSTSfe^fn*.  attendant     physical 

injury.  2  R.  C.  L. 
580.  Such  is  the  long  and  well- 
recognized  rule  of  the  common  law ; 
the  decisions  to  this  effect  resting 
upon  the  elementary  principle  that 
mere  mental  pain  and  anxiety  are 
too  vague  for  legal  redress,  where  no 
injury  is  done  to  person,  property, 
health,  or  reputation.  Southern 
Exp.  Co.  V.  Byers,  240  U.  S.  612,  60 
L.  ed.  825,  L.R.A.1917A,  197, 36  Sup. 
Ct.  Rep.  410. 

Speaking  generally,  damages  for 
mental  suffering  are  allowed  at  com- 
mon law  in  the  following  cases :  (1) 
Where  the  mental  suffering  is  the 
natural  and  proximate  result  of  a 
physical  injury  sustained  by  the 
plaintiff  through  the  merely  negli- 
gent act  of  the  defendant.  (2)  In 
actions  for  breach  of  the  contract  of 
marriage.  (3)  In  cases  of  wilful 
wrong,  especially  those  affecting  the 
liberty,  character,  reputation,  per- 
sonal security,  or  domestic  relations 
of  the  injured  party.  To  the  latter 
class  belong  actions  for  malicious 
prosecution,  slander,  libel,  and  se- 
duction, which  involve  the  element 
of  malice.  Summerfield  v.  Western 
U.  Teleg.  Co.  87  Wis.  1,  41  Am.  St. 
Rep.  17,  57  N.  W.  973 ;  Western  U. 
Teleg.  Co.  v.  Rogers,  68  Miss.  748, 13 
L.R.A.  859,  24  Am.  St.  Rep.  300,  9 
So.  823.  Our  own  decisions  furnish 
numerous  illustrative  cases.  Thus, 
Bovee  v.  Danville,  53  Vt.  183,  is  a 
leading  case  of  the  first  class,  and 
Rea  V.  Harrington,  58  Vt.  181,  56 
Am.  Rep.  561,  2  Atl.  475  (an  action 
for  slander),  and  Goodell  v.  Tower, 
77  Vt.  61,  107  Am.  St  Rep.  745,  58 

12  A.L.R.— 22. 
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Atl.  790  (an  action  for  false  impris- 
onment), deal  with  intentional 
wrongs.  It  is  conceded  by  text-writ- 
ers, and  in  nearly  all  %i  the  decided 
cases  in  this  country,  that  the  com- 
mon-law rule  respecting  the  recov- 
ery of  damages  for  mental  suffering 
resulting  from  mere  negligence,  im- 
accompanied  by  personal  injury,  is 
as  stated  above.  It  follows  that  at 
common  law  mental  suffering,  how- 
ever clearly  existent  independent  of 
physical  injury,  is  not  a  proper  ele* 
ment  of  recoverable  damages  in  ac- 
tions for  mere  negligence.  This 
doctrine  of  the  common  law  is  the 
outgrowth  of  long  experience  in  the 
administration  of  the  law  of  negli- 
gence. It  has  been  followed  in  cases 
of  like  character  by  the  Federal 
courts  and  by  the  courts  of  last  re- 
sort in  nearly  all  of  the  states.  It 
has  been  recognized  and  applied  by 
this  court  in  Taf  t  v.  Taf  t,  40  Vt.  232, 
94  Ami  Dec.  389,  and  Bovee  v.  Dan- 
ville, supra. 

To  hold  otherwise  in  this  case 
would  be  to  abrogate  a  known  princi- 
ple and  create  a  new  one  unknown  to 
the  common  law.  While  it  is  the 
duty  of  courts  to  extend  the  rules  of 
the  common  law  to  new  conditions 
as  they  arise,  if  such  conditions  can- 
not properly  be  met  by  the  applica- 
tion of  existing  laws,  relief  must 
come  through  the  legislative  depart- 
ment of  our  government.  But  men- 
tal anguish  as  an  element  of  dam- 
ages is  not  a  new  condition.  It  is  as 
old  as  the  common 

law  itself,  and  the  7o?J.ir''*'''  ^"^ 
reasons    underlying 
the  doctrine  persist  and  will  ever 
be  with  us. 

We  might  with  propriety  rest  our 
decision  here,  but  we  deem  it  advis-* 
able  to  refer  more  in  detail  to  the 
cases  relied  upon  by  the  plaintiff. 
Speaking  generally,  they  fall  in  two 
classes,  only  one  of  which,  in  fact,  is 
in  point.  Thus,  Larson  v.  Chase,  47 
Minn.  307,  14  L.R.A.  85,  28  Am.  St. 
Rep.  370,  50  N.  W.  238,  the  case 
most  relied  upon  by  the  plaintiff,  and 
admittedly  a  leading  case  on  the  sub- 
ject of  damages  for  the  wrongful 
mutilation  of  a  dead  body,  is  author- 
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ity  only  for  the  holding  that  dam- 
ages for  mental  sulBfering  are  recov- 
erable in  case  of  a  wilful  injury.  In 
that  case  the  wrong  complained  of 
was  the  unauthorized  dissection  of 
the  body  of  plaintiff's  deceased  hus- 
band. The  later  decision  by  the 
same  court  (Lindh  v.  Great  North- 
em  R.  Co.  99  Minn.  408,  7  L.R.A. 
(N.S.)  1018, 109  N.  W.  823)  is  more 
like  the  case  at  bar ;  but  there  the  in- 
juries complained  of  were  treated  as 
a  wilful  tort,  as  the  court  pointed 
out  in  Beaulieu  v.  Great  Northern  R. 
Co.  103  Minn.  47,  19  L.R.A.(N.S.) 
664,  114  N.  W.  353,  14  Ann,  Oas. 
462.  The  supreme  court  of  Minne- 
sota, in  the  case  last  referred  to,  went 
into  an  extended  review  of  the  au- 
thorities, reaching  a  result  consist- 
ent with  the  common-law  doctrine. 
Summarizing  the  cases,  the  court 
said  that  mental  anguish  is  a  proper 
element  of  damages  in  all  tort  ac- 
tions, where  the  plaintiff  has  re- 
ceived some  physical  injury,  or  his 
iegal  rights  have  been  so  wilfully  in- 
vaded as  naturally  to  cause  mental 
distress 

Koerber  v.  Patek,  123  Wis.  453,  68 
L.R.A.  956,  102  N.  W.  40,  another 
<»se  especially  relied  upon  by  the 
plaintiff,  was  an  action  for  damages 
for  mental  suffering  occasioned  by 
the  wilful  and  malicious  mutilation 
of  the  dead  body  of  plaintiff's 
mother.  In  course  of  an  opinion  sus- 
taining a  recovery  in  such  circum- 
stances, the  court  said :  "It  is  thus 
apparent  that  some  torts  do  and 
some  do  not  subject  the  perpetrator 
to  liability  to  compensate  the  an- 
guish and  suffering  which  his 
wrongful  act  imposes  upon  the  vic- 
tim. Probably  the  line  between 
them  is  not  so  accurately  drawn  that 
the  location  of  every  act  on  the  one 
side  or  the  other  is  always  easy  or 
free  from  doubt.  It  is  obvious  that 
in  mere  negligence  there  is  no  intent 
to  offer  indignity  to,  or  wound  the 
feelings  of,  another;  and  it  may  be 
legitimately  said,  as  matter  of  law, 
that  such  result  from  mere  inad- 
vertence is  so  remote  and  beyond 
ordinary  probabilities  that  there 
exists  no  proximate  causal  relation 


between  the  two,  unless  a  physical 
injury  is  caused  out  of  which,  in 
natural  sequence,  arises  mental,  like 
physical,  pain." 

A  similar  question  was  involved 
in  Bumey  v.  Children's  Hospital, 
169  Mass.  57,  38  L.R.A.  413, 61  Am. 
St.  Rep.  273,  47  N.  E.  401 ;  and  the 
judgment  sustaining  a  recovery  is 
entirely  consistent  with  the  decision 
in  Spade  v.  Lynn  &  B.  R.  Co.  168 
Mass.  285,  88  L.R.A.  512,  60  Am.  St. 
Rep.  393,  47  N.  E.  88,  2  Am.  Neg. 
Rep.  566,  holding  that  there  can  be 
no  recovery  for  distress  of  mind  oc- 
casioned by  the  mere  negligence  of 
another,  if  unaccompanied  by  some 
physical  injury.  See  also  Sullivan  v. 
Old  Colony  Street  R.  Co.  197  Mass. 
512,  125  Am.  St.  Rep.  378,  83  N.  E. 
1091. 

Among  the  cases  cited  by  the 
plaintiff  are  Finley  v.  Atlantic 
Transp.  Co.  220  N.  Y.  249,  L.R^. 
1917E,  852, 115  N.  E.  715,  Ann  Cas. 
1917D,  726, 16  N.  C.  C.  A.  89,  an  ac- 
tion for  damages  for  mental  suffer- 
ing occasioned  by  the  "needless  and 
wanton"  burial  of  the  plaintifTs 
father  at  sea,  and  Darcy  v.  Presby- 
terian Hospital,  202  N.  Y.  259,  95 
N.  E.  695,  Ann.  Cas.  1912D,  1238, 
for  similar  damages  for  an  Unau-* 
thorized  autopsy  and  refusal  to  de- 
liver the  dead  body  to  plaintiff  for 
burial.  These  and  other  cases  of 
like  character  cited  by  the  plaintiff, 
involving  the  element  of  a  wilful 
wrong,  are  in  accord  with  the  com^ 
mon-law  rule.  They  go  no  further 
than  to  hold  that  damages  may  be 
recovered  by  those  entitled  to  the 
possession  of  a  dead  body  for  burial^ 
for  mental  anguish  caused  by  its  wil- 
ful or  wanton  mutilation. 

In  the  other  class  of  cases  cited 
by  the  plaintiff  will  be  found  deci- 
sions of  courts  that  have  adopted 
what  has  come  to  be  known  as  the 
"Texas  doctrine,''  first  announced  in 
So  Relle  v.  Western  U.  Teleg.  Go.  55 
Tex.  308,  40  Am.  Rep.  805,  decided 
in  1881,  and  applied  to  failure  to  de- 
liver a  telegram-  causing  mental 
anguish.  The  courts  of  some  of  the 
states,  notably  Alabama,  Iowa,  Ken- 
tucky, Nevada,  North  Carolina,  and 
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Tennessee  have  adopted  the  Texas 
rule  permitting  recovery  in  such 
cases,  and  some,  if  not  all,  logically 
enough,  have  extended  the  rule  to 
other  phases,  both  of  negligence  and 
breach  of  contract,  causing  mental 
anguish ;  but  the  doctrine,  admitted- 
ly an  innovation,  has  not  met  with 
favor  elsewhere.  The  reasoning  in 
favor  of  the  recovery  of  such  dam- 
ages advanced  in  some  of  the  cases 
that  follow  the  Texas  rule  is,  in 
brief,  that  wrong  has  been*  com- 
mitted by  the  defendant,  which  has 
resulted  in  injury  to  the  plaintiff  as 
grievous  as  any  bodily  injury  could 
be,  and  that  the  plaintiff  should  have 
a  remedy  therefor.  On  the  other 
hand,  the  argument  is  that  such  a 
doctrine  is  an  innovation  upon  long- 
established  and  well-understood 
principles  of  law;  that  the  difficulty 
of  estimating  the  proper  pecuniary 
compensation  for  mental  distress  is 
so  great,  its  elements  so  vague, 
shadowy,  and  easily  simulated,  and 
the  new  field  of  litigation  thus 
opened  up  so  vast,  that  the  courts 
should  pot  establish  such  a  rule.  In 
judging  the  value  of  the  decisions  of 
a  particular  court  as  a  precedent  on 
the  question  for  decision  here,  it  will 
be  necessary  to  note  whether  the 
new  mental  anguish  doctrine  does  or 
does  not  prevail  in  the  particular  ju- 
risdiction. 

It  wiU  serve  no  good  purpose  to 
trace  the  history  of  the  Texas  rule, 
or  to  review  the  cases  that  are  the 
outgrowth  of  it  An  interesting  ac- 
count of  the  development  of  the  rule 
can  be  found  in  Western  U.  Teleg. 
Co.  V.  Chouteau,  28  Okla.  664,  49 
L.R.A.(N.S.)  206, 115  Pac.  879,  Ann. 
Cas.  1912D,  824,  3  N.  C.  C.  A.  406, 
and  in  Western  U.  Teleg.  Co.  v.  Fer- 
guson, 157  Ind.  64,  54  L.R.A.  846,  60 
N.  E.  674,  1080.  The  difficulties  of 
the  courts  that  have  embarked  with- 
out compass  upon  this  uncharted  sea 
are  graphically  portrayed  in  the  lat- 
ter case.  We  quite  agree  with  the 
supreme  court  of  Ohio  (Morton  v. 
Western  U.  Teleg.  Cb.  53  Ohio  St. 
431,  32  L.R.A.  735,  53  Am.  St.  Rep. 
648,  41  N.  E.  689)  that  the  wisdom 
of  the  doctrine  denying  recovery  for 


109   Atl.    905.) 

mental  anguish  alone  is  well  illus- 
trated by  the  experiences  of  the 
courts  that  have  departed  from  it. 
The  supreme  court  of  Indiana  tried 
the  experiment  in  Reese  v.  Western 
U.  Teleg.  Co.  123  Ind.  294,  7  L.R.A. 
583,  24  N.  E.  163,  only  to  repent 
its  action  in  Western  U.  Teleg.  Co. 
V.  Ferguson,  supra.  Considering 
where  the  rule  contended  for  by  the 
plaintiff,  logically  applied,  inevitably 
leads  to,  we  would  be  slow  to  depart 
from  the  well-established  landmarks 
of  the  common  law,  if  we  were  at  lib- 
erty to  do  so. 

A  valuable  review  of  the  cases  in- 
volving rights  in  dead  bodies  will  be 
found  in  a  recent  article  entitled 
"Right  of  Sepulture,"  53  Am.  L. 
Rev.  859--378.  For  a  more  extended 
statement  of  the  reasons  on  which 
the  rule  announced  is  based,  see  the 
opinion  by  Judge  Lurton  in  Wads- 
worth  V.  Western  U.  Teleg.  Co.  86 
Tenn.  695,  6  Am.  St.  Rep.  864,  8  S. 
W.  574.  We  hold  that  the  trial  court 
did  not  err  in  directing  a  verdict  for 
the  defendant. 

The  plaintiff  briefs  an  exception  to 
the  exclusion  of  a  question  asked  her 
husband  in  direct  examination,  call- 
ing for  some  talk  with  the  defend- 
ant's station  agent  about  making  the 
box  right  before  putting  it  on  the 
train.  The  evidence  was  offered  to 
show  the  conduct  of  the  agent,  as 
bearing  upon^the  question  of  dam- 
ages. The  court  declined  to  admit 
the  conversation,  "at  least,  for  the 
present,"  and  the  ^^^^.,_ 
plamtiff     was     al-  exciii«ion  ©t 

lowed   an   exception.    •^**enee-error. 

There  was  no  offer  to  show  what  the 
conversation  was,  which,  of  itself, 
defeats  the  exception.    Besides,  the 
disposition  of  the  question  presented 
by  defendant's  motion  for  a  directed 
verdict  makes  any 
inquiry  as  to  dam-  7iidenc"*"* 
ages,    such   as   the 
plaintiff    advances    in    her    brief, 
wholly  immaterial. 
Judgment  affirmed. 

Miles,  J.,  dissenting: 

I  fully  agree  with  my  associates 
that  the  plaintiff  has  not  made  out  a 
case  entitling  her  to  recover  for  in- 
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jured  feelings;  but  I  cannot  agree 
with  them  that  she  was  not  entitled 
to  go  to  the  jury  on  the  main  issue 
in  the  case,  to  which  the  principal 
part  of  her  evidence  related.  It  is 
true  that  some  part  of  her  evidence 
upon  the  question  of  damages  re- 
lated to  the  matter  of  injured  feel- 
ings; but  there  was  evidence  of 
other  damages.  The  case  shows,  as 
stated  in  the  majority  opinion,  "that 
on  opening  the  casket  at  Highgate  it 
was  found  that  the  body  was  disar- 
ranged, the  hair  'unfixed,'  and  the 
head  bruised  as  a  result  of  the  acci- 
dent." 

Here  is  a  statement  at  least  show- 
ing nominal  damages,  for  the  hold- 
ing of  the  majority  is  that  the  plain- 
tiff, as  next  of  kin,  "had  a  right  in 
the  body  that  was  invaded  by  the 
negligence  of  the  defendant."  The 
invasion  of  a  legal  right  always  im- 
ports some  damage,  though  no  pe- 
cuniary loss  results  therefrom.  Cole 
V.  Drew,  44  Vt.  49,  8  Am.  Rep.  363 
Starkey  v.  Waite,  69  Vt.  193,  37  Atl 
292 ;  Fullam  v.  Stearns,  30  Vt.  443 
Simonds  v.  Pollard,  53  Vt.  343 
Bragg  V.  Laraway,  65  Vt.  673,  27 
Atl.  492;  Blackburn  v.  Alabama  G. 
S.  R.  Co.  143  Ala.  346,  39  So.  345,  5 
Ann.  Cas.  223 ;  Williams  v.  Atlantic 
Coast  Line  R.  Co.  56  Fla.  735,  24 
L.R.A.(N.S.)  134,  131  Am.  St.  Rep. 
169,*  48  So.  209 ;  Parker  v.  Griswold, 
17  Conn.  288,  42  Am  Dec.  739 ;  Mc- 
Connel  v.  Kibbe,  33  ID.  175,  85  Am. 
Dec.  265 ;  Laflin  v.  Willard,  16  Pick. 
64,  26.  Am.  Dec.  629;  Weber  v. 
Morris  &  E.  R.  Co.  3S  N.  J.  L.  409, 
10  Am.  Rep.  253 ;  First  Nat.  Bank  v. 
Fourth  Nat.  Bank,  77  N.  Y.  320,  33 
Am.  Rep.  618 ;  Williams  v.  Esling,  4 
Pa.  486,  45  Am.  Dec.  710.  The  law 
presumes  damage  from  the  invasion 
of  a  legal  right.  Collins  v.  St.  Pe- 
ters, 65  Vt.  618,  27  Atl.  425.  When 
a  breach  of  duty  is  shown  on  the 
part  of  the  defendant,  the  plaintiff  is 
entitled  to  nominal  damages,  at 
least.  Holden  v.  Rutland  R.  Co.  72 
Vt.  156,  82  Am.  St.  Rep.  926,  47  Atl. 
403. 

There  is  no  dispute'  but  that  the 
plaintiff's  evidence  tended  to  show  a 
breach  of  duty  which  the  defendant 


owed  the  plaintiff,  which  entitled  her 
to  nominal  damages,  at  least.  The 
invasion  of  her  legal  rights  entitled 
her  to  it.  The  demurrer  to  the 
plaintiff's  evidence  should  be  over- 
ruled, when  it  tends  to  show  that  he 
is  entitled  to  recover  nominal  dam- 
ages. Patterson  v.  Blakeney,  33 
Ala.  338.  But  the  majority  hold 
that,  though  this  may  be  so,  yet, 
not  having  raised  the  question  of 
nominal  damages  below,  she  cannot 
raise  it  here  on  review,  and  so  they 
confine  their  consideration  of  the  de- 
fendant's motion  to  the  single  ques- 
tion of  whether  the  plaintiff  is  enti- 
tled to  recover'  special  damages,  and, 
holding  that  she  is  not,  sustain  the 
judgment  directing  the  verdict  for 
the  defendant.  In  coming  to  this  de- 
cision no  consideration  is  given  to 
the  plaintiff's  evidence  upon  her 
claim  that,  through  the  defendant's 
negligence,  the  corpse  in  which  she 
had  an  interest  was  materially  in- 
jured. They  cite  several  recent  Ver- 
mont cases  in  support  of  their  hold- 
ing to  the  effect  thnt  the  rule  in  this 
state  is  well  settled  that  th^  party 
moving  for  a  directed  verdict  must 
state  the  grounds  of  his  motion,  and 
that  the  other  party  must  state  the 
grounds  of  his  opposition,  and  that 
neither,  on  review,  can  stand  upon 
grounds  not  made  below.  I  do  not 
dispute  the  rule  stated  in  those 
cases;  but  the  requirement  of  the 
rule  is  met  by  the  party  resisting 
the  motion,  when  he  denies  that  the 
motion,  taken  at  its  face  value,  does 
not  show  a  right  to  the  verdict  asked 
for.  No  one  can  claim  from  the 
statements  in  the  motion  that  they 
entitle  the  defendant  to  the  verdict 
ordered  by  the  court,  though  they 
may  be  true.  The  motion  was  as 
follows:  "There  is  no  allegation  in 
the  declaration,  nor  any  evidence  in 
the  case,  tending  to  show  any  phys- 
ical injury  to  the  plaintiff,  nor  to  any 
property  of  herself,  and  it  is  not 
permissible  to  recover  damages 
merely  for  mental  suffering  in  an  ac- 
tion of  this  character,  without  any 
evidence  tending  to  show  any  phys- 
ical injury." 
Assuming   everything   stated   in 
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the  motion  to  be  true,  that  alone 
does  not  legally  entitle  the  defend- 
ant to  a  directed  verdict.  The  mat- 
ter involved  in  the  motion  aflfected 
the  damages  only,  and  not  the  right 
to  recover.  Notwithstanding  that 
the  plaintiff  failed  in  the  opposition 
to  the  motion  on  the  grounds  stated 
in  it,  still  that  did  not  settle  the 
question  of  the  plaintiff's  right  to 
recover  in  the  suit,  and  she  then  had 
the  right  to  go  to  the  jury  on  the 
question  of  the  defendant's  lia- 
bility and  her  right  to  recover  other 
damages.  The  question  of  the  right 
to  recover  other  damages  was  not 
touched  by  anything  alleged  in  the 
motion,  and,  as  stated  by  the  major- 
ity, the  court  below  disposed  of  the 
motion  "solely  on  the  opposing 
claims  as  to  the  right  to  recover  for 
mental  suffering."  No  other  ground 
could  be  considered  by  the  court,  for 
no  other  grounds  were  stated  in  the 
motion.  Spencer  v.  Potter,  85  Vt.  1, 
10,  80  Atl.  821.  And  yet  the  case 
had  been  tried  on  the  theory  and 
claim  of  the  plaintiff  that  she  was 
entitled  to  recover  for  an  injury  to 
the  corpse,  as  well  as  to  her  injured 
feelings. 

The  motion,  of  course,  raised  an 
important  question,  not  to  the  right 
of  recovery,  but  to  its  extent,  and 
that  question  was  discussed  by  the 
parties;  but  the  discussion  was  in 
chambers,  and*  the  record  does  not 
show  what  issue  was  there  dis- 
cussed. But  what  was  there  said  is 
of  little  importance,  for  the  plaintiff 
clearly  stated  her  claim  to  recover 
for  injury  to  the  corpse,  in  her  open- 
ing statement,  and  that  claim  was 
supported  by  nearly  all  the  evidence 
in  the  case  bearing  upon  the  subject 
of  damages,  and  very  little  of  such 
evidence  bore  upon  her  claim  to  re- 
cover for  damages  to  injured  feel- 
ings. Indeed,  with  very  little  excep- 
tions, the  entire  trial  was  expended 
upon  the  question  of  liability  and 
damage  to  the  corpse,  casket,  and 
box  inclosing  the  casket.  In  view  of 
the  opening  statement  and  the  evi- 
dence in  the  case,  I  cannot  agree 
with  the  majority  that  the  question 
of  the  plaintiff's  right  to  recover  at 
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least  nominal  damages  was  not 
raised.  Perhaps  it  was  not  raised  in 
that  exact  form;  but  it  was  raised 
by  the  claim  that  the  plaintiff  was 
entitled  to  recover  damages  for  an 
injury  to  the  corpse.  It  was  not 
only  raised  during  the  trial,  but  it 
was  raised  by  the  plaintiff's  excep- 
tion to  the  direction  of  the  verdict 
and  the  judgment  thereon.  Not 
only  was  that  question  raised  by  the 
exception,  but  the  question  of  her 
right  to  go  to  the  jury  on  her  evi- 
dence tending  to  show  the  defend- 
ant's liability  was  also  raised  by  that 
exception.  Fitzsimons  v.  Richard- 
son, 86  Vt.  229,  232,  84  Atl.  811. 

This  case  is  to  be  distinguished 
'  from  one  where  the  ground  of  the 
opposition  to  the  motion  is  in  the  na- 
ture of  an  admission  that  the  motion 
would  be  well  taken  but  for  some- 
thing appearing  in  the  case  not  di- 
rectly raised  in  issue  by  the  plead- 
ings, and  where  the  court  might  well 
understand  that  the  matter  of  oppo- 
sition, not  specifically  raised,  was 
not  insisted  upon.  But  here  the 
matter  of  opposition  to  the  motion 
was  the  very  matter  tried  on  the  is- 
sues raised  by  the  pleadings  and  the 
evidence,  of  which  the  court  was 
bound  to  take  notice.  It  could  not 
have  submitted  the  case  to  the  jury 
without  considering  the  question  of 
damages  to  the  plaintiff  for  injury 
to  the  corpse  and  the  liability  of  the 
defendant.  In  a  demurrer  to  the 
evidence  the  court  must  consider  the 
same  matters  that  must  be  sub- 
mitted to  a  jury,  for  he  takes  the 
place  of  the  jury  in  such  case  to  a 
certain  extent.  Bank  of  United 
States  V.  Smith,  11  Wheat,  172,  174, 
6  L.  ed.  443,  444. 

While  the  rule  that  the  grounds  of 
motions  for  directed  verdicts  and  op- 
positions to  such  motions  must  be 
fairly  stated  is  a  wholesome  rule  in 
the  administration  of  justice,  it 
should  not  be  so  technically  con- 
strued as  to  defeat  the  ends  of  jus- 
tice. That  the  plaintiff  was  entitled 
to  recover  some  damages,  either 
actual  or  nominal,  considering  her 
evidence  in  the  light  most  favorable 
to  her,  on  the  issues  made  by  the 
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pleadings,  cannot  be  successfully 
disputed,  and  that  to  recover  them 
at  all  it  was  necessary  for  her  to  re- 
cover them  in  this  suit.  By  the 
judgment  below  she  is  not  only  de- 


prived of  a  legal  right  to  recover  her 
just  damages,  but  the  costs  are  cast 
upon  her. 

I  would  reverse  the  judgment  and 
remand  the  case  for  a  new  trial. 


ANNOTATION. 
Damages  for  mental  anguitk  on  account  of  mutilation  of  corpse. 


I.  Scope  of  note,  342. 
II.  Generally,  342. 

III.  Mutilation  by  carrier,  342. 

IV.  Wrongful  dissection,  346. 

/.  Scope  ot  note. 

This  annotation,  in  discussing  the 
recovery  of  damages  for  mental  an- 
guish on  account  of  the  mutilation  of 
a  corpse,  excludes  all  questions  in- 
volving any  injury  other  than  by  muti- 
lation, to  the  right  of  property  in  a 
dead  body.  It  also  excludes  all  mat- 
ters relating  to  liability  for  mutila- 
tion, except  the  recovery  for  mental 
anguish  caused  thereby.  The  discus- 
sion is  confined  to  mutilation  before 
burial,  since  wrongful  disinterment, 
while  sometimes  involving  mutilation, 
is  actionable,  if  at  all,  independently 
of  that  fact. 

1/.  Generally. 

It  may  be  stated  as  a  general  rule 
that  the  person  who  has  a  qualified 
property  right  in  a  dead  body,  for  the 
purpose  of  securing  its  burial,  is  en- 
titled to  recover  for  the  mental  an- 
guish caused  by  the  wilful  or  wanton 
mutilation  of  the  body  by  another. 
See  the  cases  cited  throughout  this 
note.  On  the  other  hand,  the  general 
tendency  of  the  cases  is  to  deny  a  re- 
covery for  mental  anguish  resulting 
from  the  mutilation  of  a  dead  body, 
where  the  mutilation  is  not  wilful,  but 
involves  only  negligence  or  breach  of 
contract.  The  distinction  is  well  illus- 
trated by  a  comparison  of  the  leading 
case  of  Larson  v.  Chase  (1891)  47 
Minn.  307,  14  L.R.A.  85,  28  Am..  St. 
Rep.  370,  50  N.  W.  238,  which  allowed 
a  recovery  for  the  wrongful  dissection 
of  a  body,  and  a  later  case  in  the  same 
jurisdiction,  Beaulieu  v.  Great  North- 
ern R.  Co.  (1907)  103  Minn.  47,  19 
L.R.A.(N.S.)   564,  114  N.  W.  353,  14 


Ann.  Cas.  462,  which  denied  a  re- 
covery for  mental  anguish  caused  by 
the  negligent  mutilation  of  a  corpse 
by  a  carrier.  See  also  the  reported 
case  (Nichols  v.  Central  Vermont 
R.  Co.  ante,  333),  wherein  the  same 
distinction  is  fully  pointed  out. 

The  same  distinction  controlled  the 
decision  in  Mensinger  v.  O'Hara 
(1914)  189  ni.  App.  48.  In  that  case 
the  action  was  against  an  undertaker 
for  the  mutilation  of  the  body  of  the 
plaintiff's  wife,  which  had  been  placed 
in  charge  of  the  defendant  to  be  pre- 
pared for  burial.  Construing  the  dec- 
laration as  alleging  a  wilful  wrongs 
and  not  merely  a  breach  of  contract, 
it  was  held  that  a  recovery  for  mental 
anguish  could  be  had. 

///.  Mutilation  by  carrier. 

It  seems  that  a  carrier  whose  negli- 
gence causes  the  mutilation  of  a  dead 
body  intrusted  to  it  for  transportation 
is  not  liable  for  mental  anguish  re- 
sulting to  the  person 'entitled  to  the 
custody  of  the  body  for  the  purpose  of 
burial.  Beaulieu  v.  Great  Northern 
R.  Co.  (1907)  103  Minn.  47,  19  L.R.A. 
(N.S.)  564,  114  N.  W.  353,  14  Ann. 
Cas.  462;  Long  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1905)  15  Okla.  512,  6  L.R.A. 
(N.S.)  883,  86  Pac.  289,  6  Ann.  Cas. 
1005,  20  Am.  Neg.  Rep.  710.  See  also 
Hockenhammer  v,  Lexington  &  E.  R. 
Co.  (1903)  24  Ky.  L.  Rep,  2383,  74  S. 
W.  222.  And  see  the  reported  case 
(Nichols  v.  Central  Vermont  R.  Co. 
ante,  333).  Compare  Missouri,  K.  & 
T.  R.  Co.  V.  Hawkins  (1908)  50  Tex. 
Civ.  App..  128,  109  S.  W.  221. 

Beaulieu  v.  Great  Northern  R.  Co. 
(Minn.)  supra,  was  an  action  for  de- 
lay in  transporting  the  dead  body  of 
the  plaintiff's  child  over  the  defend- 
ant's road,  whereby  the  corpse  became 
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badly  ^decayed,  mutilated,  and  dam- 
aged/' The  court,  recognizing  the 
rule  laid  down  in  Larson  v.  Chase,  47 
Minn.  307,  held  that  the  rule  did  not 
apply  to  actions  for  breach  of  con- 
tract, and  that  the  plaintiff  could  not 
recover  for  her  mental  anguish.  It 
was  said :  "The  rule  laid  down  in  the 
Larson  Case  expresses  the  modem 
view  of  the  question,  and  extendi  a 
remedy  where  otherwise  none  would 
exist.  There  being  no  property  in 
dead  bodies,  and  the  wrong  complained 
of  being  only  the  invasion  of  an  in- 
tangible legal  right,  no  actual  dam- 
ages for  the  wrongful  mutilation  of 
the  body  can  be  recovered,  and  the 
courts  award  solatium  for  the  bereave- 
ment of  the  next  of  kin  as  the  only 
appropriate  relief.  Without  the  ele- 
ment of  mental  distress,  the  action 
would  be  impotent  of  results,  and  of 
no  significance  or  value  as  a  remedy 
for  the  tortious  violation  of  the  legal 
right  of  possession  and  preservation. 
7  Current  Law,  954.  But  that  rule 
can,  on  principle,  haVe  no  application 
to  actions  for  breach  of  contract.  A 
breach  of  contract  involves  only  sUch 
consequences  as  directly  result  there- 
from, and  were  within  the  contempla- 
tion of  the  parties  when  the  contract 
was  made,  and  which  may  be  measured 
and  determined  by  some  definite  rule 
or  standard  of  compensation.  .  .  . 
The  complaint  before  us  charges,  at 
most,  a  negligent  failure  to  perform 
the  contract,  for  the  breach  of  which 
damages  for  mental  anguish  are  de- 
manded, and  the  case  is  not  brought 
within  those  wherein  such  damages 
are  awarded  for  the  malicious  and 
Wanton  breach,  to  which  we  have  ad- 
verted. ...  Of  this  class  Lindh 
V.  Great  Northern  R.  Co.  (1906)  99 
Minn,  408,  7  L.R.A.(N.S.)  1018,  109 
N.  W.  823,  is  an  example.  In  that  case 
we  did  not  intend  to  be  understood  as 
holding  that  mental  anguish  was  a 
proper  element  of  damages  in  an  ac- 
tion for  the  failure  of  a  common  car- 
rier safely  to  transport  a  corpse  to  its 
destination  in  accordance  with  its  con- 
tract. The  injuries  there  complained 
of  were  treated  as  a  wilful  tort,  dis- 
tinct from  the  contract,  and  the  con- 
clusion reached  is  in  harmony  with 


Larson  v.  Chase  (1891)  47  Minn.  397, 
14  L.R.A.  85,  28  Am.  St.  Rep.  370,  50 
N.  W.  238.  If  damages  for  mental 
anguish  may  not  be  recovered  in  ac- 
tions wholly  in  tort,  where  the  parent 
suffers  untold  grief  at  the  disfigure- 
ment of  his  minor  child,  or  because  of 
his  death  by  the  wrongful  act  of  an- 
other, or  in  actions  for  libeling  the 
dead,  as  indicated  by  the  authorities 
cited,  by  what  course  of  reasoning, 
from  the  viewpoint  of  legal  principles 
uninfluenced  by  feelings  of  sentiment 
or  resentment,  can  it  be  held  that' they 
may  be  recovered,  in  an  action  like 
that  at  bar,  for  the  mere  negligence 
of  a  railroad  company  in  carrying  a 
corpse  beyond  the  station  of  its  desti- 
nation, resulting  in  no  injury  to  the 
body,  save  such  as  arises  from  its  nat- 
ural tendency  to  decomposition?  We 
discover  none." 

So,  in  Long  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1905)  16  Okla.  512,  6  L.RJ^. 
(N.S.)  883,  86  Pac,  289,  6  Ann.  Cas. 
1005,  20  Am.  Neg.  Rep.  710,  the  action 
was  to  recover  damages  for  the  al- 
leged mutilation  of  the  dead  body  of 
the  plaintiff's  child.  The  court  said: 
"Where  a  corpse  is  mutilated  before  or 
after  the  burial,  in  such  a  way  as  to 
render  necessary  the  expenditure  of 
extra  money  or  labor  in  caring  for  it, 
or  where  injury  is  done  to  the  coffin 
or  clothes,  the  actual  damages  sus- 
tained may  be  recovered,  and  this  rule 
was  applied  in  the  case  at  bar;  but 
after  carefully  considering  all  of  the 
authorities  at  our  command,  we  are 
firmly  convinced  that  no  recovery  can 
be  had  for  mental  pain  and  anguish 
caused  by  the  negligent  mutilation  of 
such  body." 

Likewise,  in  the  reported  case 
(Nichols  v.  Central  Vermont  R.  Co. 
ante,  333) ,  the  court,  after  a  thorough 
examination  of  the  authorities,  holds 
that  the  plaintiff  could  not  recover  for 
mental  suffering  occasioned  by  the 
mere  negligence  of  a  railroad  com- 
pany in  mutilating  the  body  of  her  de- 
ceased child,  in  the  absence  of  any 
physical  injury.'  The  claim  for  nomi- 
nal damages,  which  was  made  on  ap- 
peal for  the  first  time,  is  held  to  be 
too  late  to  be  available. 

In  Hockenhammer  v.  Lexington  & 
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E.  R.  Co.  (1903)  24  Ky.  L.  Rep.  2388, 
74  S.  W.  222,  it  was  held  that  there 
could  be  no  recovery  for  mental  an- 
guish caused  by  the  negligence  of  a 
railroad  company,  through  which  a 
corpse  delivered  to  it  for  transporta- 
tion was  thrown  on  the  ground,  the 
corpse  itself  being  in  no  wise  muti- 
lated. The  court  said:  "It  is  not 
alleged  that  the  corpse  was  mutilated 
in  any  way,  or  any  injury  done  to  it 
or  the  coffin.  If  the  plaintiffs  had 
been  in  the  wagon  themselves,  and 
been  "thrown  out,  but  not  hurt,  they 
could  not  have  maintained  an  action 
for  the  mental  suffering  thereby 
caused,  for  no  rule  is  better  settled 
than  that  mental  suffering  in  cases  of 
this  character,  not  connected  with 
physical  injury,  cannot  be  recovered 
for;  and  if  the  child  had  been  alive 
and  had  been  thrown  from  the  wagon 
just  as  the  corpse  was,  but  not  hurt, 
no  action  could  have  been*  maintained. 
2  Shearm.  &  Redf.  Neg.  §§  761,  764. 
Both  the  railroad  company  and  the 
wagon  were  rightfully  upon  the  high- 
way. It  was  not  a  case  of  wilful  tres-. 
pass,  but  simply  a  case  of  collision  be- 
tween the  two  vehicles,  and  must  stand 
as  any  other  collision  between  vehicles 
on  a  highway.  We  see  no  reason  why 
the  same  rule  should  not  be  applied 
to  a  corpse,  in  a  case  like  this,  as 
would  be  applied  if  the  child  were 
alive  and  no  injury  done  it.  To  allow 
the  action  to  be  maintained  would  be 
to  make  an  exception  to  all  well-set- 
tled legal  principles,  not  warranted  by 
any  precedents  we  have  found." 

A  different  view  seems  to  have  been 
taken  in  a  New  York  case,  which  did 
not,  however,  involve  the  mutilation 
of  a  corpse.  Finley  v.  Atlantic  Transp. 
Co.  (1917)  220  N.  Y.  249,  L.R.A.1917E, 
852,  115  N.  E.  715,  Ann.  Cas.  1917D, 
726,  16  N.  C.  C.  A.  89.  In  that  case 
it  appeared  that  the  plaintiff's  father 
died  on  board  one  of  the  defendant's 
steamships.  The  defendant  caused 
the  body  to  be  embalmed  and  kept  in 
a  perfect  state  of  preservation,  but 
when  within  only  a  few  hours  from 
port  "negligently,  wrongfully,  and  wil- 
fully caused  said  body  to  be  cast  into 
the  sea,"  wherefore  the  plaintiff 
alleged  that  he  "was  greatly  shocked 


and  wounded  in  feelings,  and  was 
caused  great  mental  distress,  anguish, 
and  suffering."  On  appeal  from  an  or- 
der overruling  the  defendant's  de- 
murrer and  granting  judgment  on  the 
pleadings  in  favor  of  the  plaintiff,  the 
counsel  for  the  defendant  argued  that 
the  plaintiff  was  not  entitled  to  re- 
cover damages  for  injuries  to  his  feel- 
ings, and  that,  even  assuming  the  facts 
before  the  court  to  be  true,  the  de- 
fendant was  chargeable  only  with  an 
error  of  judgment,  or,  at  most,  with 
negligence.  But  the  court  said :  "The 
plaintiff  had  a  legal  right  to  the  pos- 
session of  the  body  for  burial,  and  any 
unlawful  interference  with  that  right 
was  an  actionable  wrong.  The  right 
preserved  to  the  plaintiff  was  a  com- 
mon-law right,  and  the  direct  and 
proximate  consequence  of  an  action- 
able wrong  is  a  subject  for  compensa- 
tion. Whenever  there  is  a  breach  of  a 
contract,  or  the  invasion  of  a  legal 
right,  the  law  infers  some  damage. 
Larson  v.  Chase  (1891)  47  Minn.  310, 
14  L.R.A.  85,  28  Am.  St.  Rep.  370.  50 
N.  W.  238.  In  that  case  the  action 
wa&  to  recover  damages  for  the  unlaw- 
ful mutilation  and  dissection  of  a  dead 
body,  the  only  damages  claimed  being 
mental  anguish,  suffering,  and  nervous 
shock.  Such  damages  were  held  prop- 
erly recoverable.  The  case  of  Larson 
V.  Chase  was  cited  and  approved  in 
Darcy  v.  Presbyterian  Hospital  (1911) 
202  N.  Y.  263,  95  N.  E.  695,  Ann.  Cas. 
1912D,  1238." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Haw- 
kins (1908)  50  Tex.  Civ.  App.  128,  109 
S.  W.  221,  a  recovery  was  allowed  to  a 
mother  for  mental  anguish  caused  by 
the  mutilation  of  the  corpse  of  her 
child,  resulting  from  negligent  han- 
dling of  the  coffin  by  the  employees  of 
a  carrier. 

Recovery  against  a  carrier  for  men- 
tal anguish  caused  by  the  mutilation 
of  a  corpse  has  been  sustained,  where 
wilfulness  appeared,  though  the  acts 
of  the  carrier  involved  a  breach  of 
contract.  Thus,  in  Wilson  v.  St.  Louis 
&  S.  F.  R.  Co.  (1912)  160  Mo.  App. 
649,  142  S.  W.  776,  an  action  by  a  hus- 
band for  mental  anguish  occasioned  by 
the  mutilation  of  the  dead  body  of  his 
wife,  the  court,  in  affirming  a  recovery. 
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stated  the  testimony  and  its  conclu- 
sions as  follows :    ''The  plaintiff  testi- 
fied that,  when  the  train  arrived  at 
Springfield,  the  employee  of  defendant 
stood  on  the  box  containing  the  coiHn, 
and  pulled  heavy  trunks  from  the  top 
of  the  car  and  let  them  fall  with  full 
force  on  the  box,  and  that  while  he 
stood  there  crying  and  pleading  with 
the  employee  to  be  careful,  and  not 
handle  the  body  of  his  wife  so  rough- 
ly and  in  such  an  inhuman  manner, 
his  prayers  were  entirely  ignored.    If 
these  things  were  true,  the  jury  were 
authorized  to  find  that  the  acts  of  the 
employee  of  the  defendant  showed  a 
wanton  disregard  for  the  rights  and 
feelings  of  the  plaintiff.''    See  to  the 
same  effect,  Wall  v.  St.  Louis  &  S.  F. 
R.  Co.  (1914)   184  Mo.  App.  127,  168 
S.  W.  257,  6  N.  C.  C.  A.  1002.    So,  in 
Lindh  v.  Great  Northern  R.  Co.  (1906) 
99  Minn.  408,  7  L.R.A.(N.S.)  1018,  109 
N.  W.  823,  it  appeared  that  the  defend- 
ant carrier  left  the  casket  containing 
the  corpse  of  the  plaintiff's  husband 
out  of  doors  at  a  transfer  point,  ignor- 
ing her  requests  to  place  it  under  cov- 
er, and  as  a  result  of  rain  the  casket 
was  injured  and  the  body  mutilated. 
A  recovery  for  mental  anguish  was 
sustained.     See  to   the   same   effect, 
Louisville  &  N.  R.  Co.  v.  Wilson  (1905) 
123  6a.  62,  51  S.  E.  24,  3  Ann.  Cas. 
128,  18  Am.  Neg.  Rep.  26,  wherein,  on 
identical  facts,  it  was  said :    "The  de- 
murrer, being  general  and  not  special, 
does  not  raise  the  direct  question  as 
to  the  measure  of  damages,  or  the  ex- 
tent to  which  there  may  be  a  recovery, 
if  one  is  had.    We  will,  therefore,  not 
discuss  the  measure  of  damages  fur- 
ther than  to  say  that  this  case  does 
not  fall  within  the  ruling  in  Chapman 
V.  Western  U.  Teleg.  Co.  (1891)  88  Ga. 
763,   17  L.R.A.  430,  30  Am.  St.  Rep. 
183,  15  S.  E.  901,  where  it  was  sought 
to  recover  from  a  telegraph  company 
damages  on  account  of  mental  pain 
and  suffering  alone,  alleged  to  have 
resulted  to  the  plaintiff  from  failure 
of  the  company  to  deliver  a  message 
in  due  time.    Here  the  action  is  for  a 
tort,  and  there  is  an  allegation  of  ac- 
tual pecuniary  damage  to  the  coffin 
and  shroud,  and  of  injury  to  the  body." 
See  also  Beaulieu  v.  Great  Northern 


R.  Co.  (1903)  103  Minn.  47,  19  L.R.A. 
(N.S.)  564,  114  K  W.  353, 14  Ann.  Cas. 
462,  set  out  supra  in  this  subdivision, 
wherein  the  Lindh  Case  was  said  to 
rest  on  the  doctrine  of  wilful  injury. 
In  Kyles  v.  Southern  R.  Co.  (1908)  147 
N.  C.  394,  16  L.R.A.(N.S.)  405,  61  S.  E. 
278,  it  appeared  that  the  plaintiff's 
husband  "was  killed  by  a  railroad  train, 
and  employees  of  the  railroad  com- 
pany left  the  body  lying  on  the  track, 
where  it  was  mutilated  by  other  trains. 
The  court,  after  setting  out  the  facts 
in  detail,  said  in  sustaining  a  recov- 
ery: "The  above  facts,  if  sustained 
on  the  trial,  will  entitle  the  plaintiff 
to  recover  damages  for  mental  anguish 
for  such  indignities  to  the  body  of  her 
husband,  and  punitive  damages  also, 
if  the  jury  find  that  such  conduct  was 
wilful  and  wanton,  or  in  reckless  in- 
difference to  the  rights  and  feelings 
of  the  plaintiff  and  to  their  own  du- 
ties. The  jury  should,  however,  be 
cautioned  (as  in  actions  for  delay  in 
delivery  of  telegrams  concerning  sick- 
ness and  death)  to  carefully  dissociate 
this  from  the  plaintiff's  grief  at  learn- 
ing of  the  death  of  her  husband,  for 
this  action  does  not  concern  that  phase 
of  the  case.  Nor  is  the  plaintiff  en- 
titled to  recover  anything. for  grief  at 
seeing  the  condition  of  the  body  in  the 
coffin.  She  knew,  or  her  friends 
should  have  told  her,  of  the  condition 
of  the  remains,  and  she  herself  is  to 
blame  that  she  chose  to  look  in  upon 
them.  It  may  have  been  a  natural 
impulse,  but  the  defendant  is  not  re- 
sponsible for  the  mental  anguish  re- 
sulting therefrom.  Respect  for  the 
dead  is  an  instinct  that  none  may  vio- 
late. The  democracy  of  death  is  su- 
perior to  the  edicts  of  kings.  Rizpah 
became  forever  famous  among  her 
kind  when  she  defied  the  King  of 
Israel,  who  would  treat  the  bodies  of 
her  dead  with  contempt.  Sophocles 
has  immortalized  Antigone,  who  vindi- 
cated the  like  sentiment  of  human  na- 
ture as  a  higher  law  than  that  of  her 
sovereign.  The  deceased  may  have 
moved  in  the  humbler  walks  of  life, 
but  to  the  plaintiff  he  was  husband 
and  the  father  of  her  children.  It  was 
her  right,  old  as  time,  as  broad  as 
humanity,  and. as  deep  as  the  heart 
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of  man,  that  his  mortal  remains  should 
be  treated  with  due  respect.  So  far  as 
th^  defendant,  through  its  agents, 
recklessly,  wilfully,  or  negligently 
failed  to  do  this,  it  has  violated  her 
rights  under  the  law.  What  damages 
will  compensate  her  for  the  mental 
anguish  the  defendant's  conduct  has 
caused  her,  and  what  would  "be  proper 
punitory  damages  for  the  recklessness, 
negligence,  or  indifference  of  its 
agents  (if  proven),  is  a  matter  for  a 
jury  of  her  countrymen  to  determine, 
subject  to  the  supervision  of  a  just 
judge,  that  an  excessive  sum  be  not 
assessed." 

IV*  Wrongful  diaaection* 

The  wrongful  dissection  of  a  dead 
body  is  regarded  as  a  wilful  and  in- 
tentional wrong  against  the  person  en- 
titled to  the  control  of  the  body  for 
burial,  and  a  recovery  may  be  had 
for  the  mental  anguish  resulting  from 
the  mutilation.  Medical  College  v. 
Rushing  (1907)  1  6a.  App.  468,  57  S. 
£.  1088;  Louisville  &  N.  R.  Co.  v. 
Blackmon  (1907)  3  Ga.  App.  80,  69  S. 
E.  341;  Palenzke  v.  Bruning  (1901)  98 
111.  App.  644;  Larson  v.  Chase  (1891) 
47  MiniL  307,  14  L.R.A.  85,  28  Am.  St. 
Rep.  370,  50  N.  W.  238;  Hassard  v. 
Lehane  (1911)  143  App.  Div.  424,  128 
N.  Y.  Supp.  161;  Hasselbach  v.  Mt. 
Sinai  Hospital  (1916)  173  App.  Div. 
89,  159  N.  Y.  Supp.  376;  Darcy  v. 
Presbyterian  Hospital  (1911)  202  N. 
Y.  259,  96  N.  E.  695,  Ann.  Cas.  1912D, 
1238;  Koerber  v.  Patek  (1905)  123 
Wis.  453,  68  L.R.A.  956,  102  N.  W.  40. 
And  see  Burney  v.  Children's  Hospital 
(1897)  169  Mass.  57,  38  L.R.A.  413,  61 
Am.  St.  Rep.  273,  47  N.  E.  401;  Jack- 
son V.  Savage  (1905)  109  App.  Div. 
556,  96  N.  Y.  Supp.  366 ;  Farley  v.  Car- 
son (1880)  8  Ohio  Dec.  Reprint,  119. 

Larson  v.  Chase  (1891)  47  Minn. 
307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  N.  W.  238,  may  be  con- 
sidered as  the  leading  case  on  the  sub- 
ject, and  it  has  been  cited  as  the  basis 
foremost  of  the  later  decisions.  The 
action  was  for  the  unlawful  mutilation 
and  dissection  of  the  body  of  the 
plaintiff's  deceased  husband.  The  only 
damages  alleged  were  mental  suffer- 
ing and   nervous   shock.     The  court 


said,  in  overruling  a  demurrer  to  the 
complaint:  "Wherever  the  act  com- 
plained of  constitutes,  a  violation  of 
some  legal  right  of  the  plaintiff,  which 
always,  in  contemplation  of  law, 
causes  injury,  he  is  entitled  to  recover 
all  damages  which  are  the  proximate 
and  natural  consequence  of  the  wrong- 
ful act.  That  mental  suffering  and 
injury  to  the  feelings  would  be,  ordi- 
narily, the  natural  and  proximate  re- 
sult of  knowledge  that  the  remains  of 
a  deceased  husband  had  been  muti- 
lated, is  too  plain  to  admit  of  argu- 
ment." 

So,  in  Darcy  v.  Presbyterian  Hos- 
pital (1911)  202  N.  Y.  259,  95  N.  E. 
695,  Ann.  Cas.  1912D,  1238,  an  action 
to  recover  damages  for  interference 
with  the  right  of  the  plaintiff  to  re- 
ceive the  body  of  her  deceased  son 
from  the  defendant,  and  for  wounded 
feelings  and  mental  distress  suffered 
by  reason  of  the  mutilation  and  dis- 
section of  his  body,  the  court  said: 
"We  shall  not  at  this  time  attempt  a 
further  discussion  of  the  question,  for 
there  is  little  which  we  can  add  by 
way  of  argument  to  that  which  has 
already  been  well  stated  in  the  cases 
to  which  reference  has  been  made. 
The  rule  adopted  in  the  Minnesota 
case  [Larson  v.  Chase]  fully  meets 
our  approval,  and  consequently  the 
plaintiff,  being  the  mother  and  the 
nearest  surviving  next  of  kin  to 
the  decedent,  is  entitled  to  maintain 
the  action  and  to  recover  damages  for 
her  wounded  feelings  and  mental  dis- 
tress." 

A  like  ruling  was  made  on  similar 
facts  in  Medical  College  v.  Rushing 
(1907)  1  Ga.  App.  468,  57  S.  E.  1083, 
an  action  for  the  unlawful  mutilation 
of  the  body  of  the  wife  of  the  defend- 
ant in  error.  It  appeared  that  the 
wife  was  received  by  the  plaintiff  in 
error  for  treatment  in  its  hospital. 
She  died  at  the  hospital,  and,  the  de- 
fendant in  error  being  absent  from 
home,  his  children  demanded  that  the 
authorities  of  the  hospital  return  to 
them  the  body  of  their  mother,  in  or- 
der that  it  might  be  prepared  for 
burial.  After  some  delay,  the  body 
was  finally  delivered  to  an  undertaker 
for  the  children,  when   it  was   dis- 
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covered  that  it  had  been  mutilated  and 
cot  up  by  the  plaintiff  in  error.  The 
damage  alleged  was  mental  suffering 
and  injury  to  the  feelings,  caused  by 
the  wrongful  act  of  mutilating  the  re- 
mains. The  court,  affirming  a  judg- 
ment overruling  a  demurrer,  held  that 
in  such  an  action  a  recovery  may  be 
had  for  injury  to  the  feelings  and 
mental  suffering,  resulting  directly 
and  proximately  from  the  wrongful 
act,  although  no  actual  pecuniary 
damage  is  alleged  or  proved.  See  to 
the  same  effect,  Louisville  &  N.  R.  Co. 
V.  Blackmon  (1907)  3  Ga.  App.  80,  59 
S.  E.  341. 

Hasselbach  v.  Mt.  Sinai  Hospital 
(1916)  173  App.  Div.  89,  159  N.  Y. 
Sapp.  376,  was  an  action  brought  by  a 
widow  for  damages,  by  reason  of  an 
unauthorized  autopsy  performed  on  her 
husband's  body  after  he  had  died  in 
the  defendant's  hospital.  The  plain- 
tiff in  her  complaint  failed  to  allege 
that  the  autopsy  was  performed  by  the 
defendant^  or  by  any  of  its  servants, 
but  expressly  admitted  by  her  de- 
murrer to  the  defense  that  the  person 
or  persons  performing  the  autopsy 
were  not  servants  or  agents  of  the  de- 
fendant, and  the  court  said:  ''It  is 
well  settled  that,  in  the  absence  of  a 
contrary  testamentary  disposition,  the 
right  to  the  possession  of  the  body  of 
one  who  has  died  belongs  to  the  sur- 
viving husband  or  wife,  or  next  of 
kin,  for  purposes  of  preservation  and 
burial,  and  that  this  right  is  infringed 
upon  by  anyone  who  unlawfully  muti- 
lates such  a  body  without  the  consent 
of  the  person  entitled  to  the  posses- 
sion thereof  .  .  .  and  for  a  viola- 
tion of  this  right  damajges  may  be  re- 
covered for  the  injury  to  the  feelings 
and  the  mental  suffering  resulting 
from  the  unlawful  act.  In  all  the 
cases,  however,  in  which  such  a  right 
of  action  has  been  upheld,  the  person 
held  liable  has  either  been  the  one  who 
committed  the  unlawful  act,  •  .  . 
or  one  who  caused  or  procured  the 
antopsy  to  be  made."  For  this  reason 
the  plaintiff's  demurrer  was  overruled 
with  leave  to  amend  her  complaint. 

Similarly,  in  Koerber  v.  Patek 
(1905)  123  Wis.  453,  68  L.R.A.  956, 102 
N.  W.  40,  it  was  held  that  damages  for 


injury  to  the  feelings  niight  be  re- 
covered in  an  action  for  the  wrongful 
dissection  of  the  body  of  the  plain- 
tiff's deceased  mother.  The  court 
said:  "In  such  case,  the  injury  to 
feelings  of  survivors  not  being  legal 
damage, — at  least,  in  Wisconsin, — no 
recoverable  damage  results  from  mere 
negligence  in  such  cases.  That  situa- 
tion, however,  is  not  here  presented, 
for  the  defendant's  act  is  alleged  to 
have  been  wilful.  We  are  convinced 
that  the  complaint  asserts  a  clear 
legal  right — whether  in  the  plaintiff, 
we  shall  consider  later;  also  an  un- 
lawful and  wilful  violation  of  that 
right,  from  which  the  law  implies  at 
least  nominal  damages,  for  which,  up- 
on fundamental  principles  of  the  com- 
mon law,  a  right  of  action  should  ex- 
ist. .  .  .  The  question  whether 
anjrthing  more  than  nominal  damages 
can  be  recovered  has  been  earnestly 
argued  by  counsel,  and  is  only  second 
in  importance  to  that  of  the  existence 
of  any  cause  of  action  at  nil,  for,  ob- 
viously, in  cases  of  this  character, 
any  pecuniary  loss  to  plaintiff  must 
usually  be  merely  trifling.  The  great 
injury  done  consists  in  the  outrage 
upon  the  sensibilities.  Can  such  in- 
jury be  considered  as  legal  damage, 
otherwise  than  by  way  of  imposing 
punitory  damages  in  case  of  actual 
malice?  It  is  settled  in  this,  as  in 
most  jurisdictions,  that  mental  suffer- 
ing may  be  an  actual  injury,  for  which 
award  is  to  be  made  strictly  as  com- 
pensation in  proper  cases.  •  •  .  Cer- 
tainly this  complaint  asserts  a  'wilful 
wrong,'  not  only  in  the  sense  that  some 
injury  to  plaintiff's  legal  rights  was 
intended,  but  also  that  an  affront  to 
his  feelings  was  so  certain  to  be 
caused  by  the  defendant's  act  that  the 
latter  must  be  deemed  to  have  intend- 
ed that  particular  injury. 
There  is  neither  solecism  nor  unrea- 
son in  the  view  that  the  right  of  cus- 
tody of  the  corpse  of  a  near  relative, 
for  the  purpose  of  paying  the  last  rites 
of  respect  and  regard,  is  one  of  those 
relative  rights  recognized  by  the  law 
as  springing  from  the  domestic  rela- 
tion, and  that  a  vnlful  or  wrongful  in- 
vasion of  that  right  is  one  of  those 
torts  for  which  damages  for  injury  to 
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feelings  are  recoverable  as  an  inde- 
pendent element." 

,  Likewise,  in  Hassard  v.  Lehane 
(1911)  143  App.  Div.  424,  128  N.  Y. 
Supp.  161,  which  was  an  action  by  a 
parent  to  recover  damages  for  the 
wrongful  and  unlawful  dissection  of 
the  remains  of  her  son,  the  court  said: 
"The  plaintiff  on  the  facts  stipulated 
had  a  legal  right  to  the  possession  of 
the  corpse  of  her  son  in  the  condition 
it  was  at  the  instant  of  death,  for  the 
purpose  of  preserving  and  burying  the 
remains;  and  without  her  consent,  or 
statutory  authority  therefor,  no  one 
had  a  right  to  deprive  her  of  such 
possession,  or  to  dissect  or  otherwise 
mutilate  the  body  of  her  son,  and  the 
law  gives  her  a  cause  of  action  to  re- 
cover damages,  which  are  measured  by 
the  injury  to  her  feelings  caused  by 
the  invasion  or  violation  of  this  right." 
Palenzke  v.  Bruning  (1901)  98  111. 
App.  644,  was  an  action  brought 
against  a  coroner,  a  physician,  and  an 
undertaker,  to  recover  damages  for 
pain  and  anguish  of  mind  and  injury 
to  property,  caused  by  an  alleged  wan- 
ton, malicious,  and  wrongful  mutila- 
tion of  the  dead  body  of  the  plaintiff's 
minor  son.  The  declaration  charged, 
in  substance,  that  the  defendants  took 
the  body  of  the  deceased,  which  had 
been  prepared  and  coffined  for  burial, 
from  the  parents'  possession,  against 
the  will  of  the  latter,  and  conducted, 
at  a  wholly  improper  time,  a  post- 
mortem examination,  which  it  then  be- 
came the  duty  of  the  defendants  to 
conduct  in  a  decent  and  respectable 
manner,  returning  the  body  to  the 
plaintiff  without  unnecessary  mutila- 
tion, in  a  fit  and  proper  condition  for 
burial ;  but  that  the  defendants  never- 
theless proceeded  wantonly  and  ma- 
liciously to  "cut  open,  hack,  tear,  and 
disfigure  the  body,  bespattering  the 
clothing  and  the  house,  furniture  and 
premises;  that  the  brain,  liver,  and 
spleen  were  removed,  and  in  the  pres- 
ence of  friends  and  relatives  were 
conveyed  to  and  thrown  into  a  privy 
or  water-closet;  that  the  plaintiff  was 
thus  deprived  of  the  right  of  burial  of 
the  parts  so  removed,  and  that  the  de- 
cent and  proper  burial  of  the  deceased 


was  by  the  conduct  of  the  defendants 
prevented."  The  court  said :  "The  ap- 
pellant in  this  case  was  undoubtedly 
entitled  to  the  remains  of  his  son  for 
proper  burial.  Unless  sufficient  rea- 
son existed  for  an  autopsy,  he  was  en- 
titled to  the  body  unmutilated.  If  such 
reason  did  exist,  he  was,  nevertheless, 
entitled  to  the  whole  body,  even 
though  necessarily  disfigured,  unless 
it  proved  necessary  to  remove  and  pre- 
serve some , particular  organ  for  fur- 
ther examination,  as  to  whether  a 
crime  had  been  committed,  or  for  evi- 
dence. But  no  one — coroner,  nor  doc- 
tor, nor  undertaker — had  the  right  to 
remove  parts  of  the  body,  and,  with- 
out the  parents'  consent,  throw  them 
into  a  privy  vault.  Such  conduct  vio- 
lates every  instinct  of  propriety,  and 
could  not  fail  to  outrage  the  feelings 
of  the  kindred  of  the  deceased.  For 
such  violation  of  the  appellant's  rights 
an  action  for  damages  can,  we  think, 
be  maintained." 

In  Foley  v.  Phelps  (1896)  1  App. 
Div.  551,  37  N.  Y.  Supp.  471,  it  was 
held  that  an  action  would  lie  in  favor 
of  a  widow  for  the  unlawful  mutila- 
tion of  the  remains  of  her  deceased 
husband.  Although  the  court  was  not 
called  on  to  express  any  opinion  with 
respect  to  the*measure  of  damages,  it 
recognized  the  rule  as  laid  down  in 
Larson  v.  Chase  (Minn.)  supra,  and 
intimated  that  damages  would  be  al- 
lowed for  mental  suffering  and  injury 
to  the  feelings. 

Of  course,  if  the  dissection  is  not 
wrongful,  there  can  be  no  recovery. 
Thus,  in  Young  v.  College  of  Physi- 
cians &  Surgeons  (1895)  81  Md.  358, 
31  L.R.A.  540,  32  Atl.  177,  no  recovery 
was  allowed  for  the  mutilation  of  a 
body  by  a  physician,  acting  under  or- 
ders of  a  coroner,  where  it  appeared 
that  the  autopsy  was  conducted  in  the 
usual  manner,  without  any  wanton  or 
malicious  disfiguration  of  the  body. 
Similarly,  in  Meyers  v.  Clarke  (1906) 
122  Ky.  866,  5  L.R.A.(N.S.)  727,  90  S. 
W.  1049,  93  S.  W.  43,  it  was  held  that 
an  action  for  damages  for  injured 
feelings  would  not  lie  against  physi- 
cians who  conducted  an  autopsy  on  the 
body  of  the  plaintiff's  deceased  daugh- 
ter, where  the  autopsy  was  made  in 
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order  to  ascertain  the  cause  of  her 
death,  in  order  to  procure  a  burial  per- 
mit from  the  board  of  health.  The 
court  said :  ''Nothing  appears  in  the 
record  that  the  doctors  who  made  the 
autopsy,  or  the  undertaker,  did  any- 
thing to  outrage  the  feelings  of  the 
girl's  mother  or  stepfather,  or  any  of 
her  kin  whose  duty  it  was  to  take 
charge  of  the  remains  and  prepare 
them  for  burial;  and  it  would  seem 
that  if  anybody  was  remiss  in  their 
duties  in  regard  to  the  interment  of 


the  girl's  remains,  it  was  the  step- 
father and  mother,  who  virtually 
abandoned  the  corpse  and  left  it  in 
the  hands  of  the  hospital  authorities, 
to  get  rid  of  it  as  best  they  could." 

So,  in  Winkler  v.  Hawkes  (1905)  126 
Iowa,  474,  102  N.  W.  418,  an  autopsy, 
which  was  performed  in  a  manner  not 
exceeding  the  permission  given  by 
the  widow  of  the  deceased,  was  held 
to  create  no  liability  to  her  for  mental 
anguish  caused  by  the  resulting  muti- 
lation of  the  body.  R.  G.  R. 


SARAH  A.  POTTER 

V. 

IDA  GRIMM,  Appt. 

Pennsylvania  Supreme  Court '^  March  IS,  1915* 
(248  Pa.  440,  94  Atl.  185.) 

Contract  —  parol  supplement  to  writing  —  establishment. 

A  promise  to  pay  a  certain  consideration,  upon  the  faith  of  which  a 
contract  to  convey  land  was  executed,  may  be  shown  by  parol,  although 
a  different  sum  is  named  in  the  contract  as  its  consideration. 

[See  note  on  this  question  beginning  on  page  354.] 

(Stewart,  J.,  dissents.) 


Appeal  hy  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Lawrence  County  denying  a  motion  for  judgment  notwithstanding 
a  verdict  for  plaintiff,  or  for  a  new  trial,  in  an  action  brought  to  recover 
the  balance  alleged  to  be  due  on  a  contract  for  the  sale  of  land.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A.  Martin  Graham  and  Mar-      Pa.  177,  49  Am.  Rep.  121 ;  Wodock  v. 


tin  &  Martin,  for  appellant: 

Where  a  plaintiff  avers  a  prior  parol 
agreement,  and  does  not  aver  that  it 
was  omitted  from  the  writing  by  fraud, 
accident,  or  mistake,  he  cannot  offer 
evidence  of  it  on  the  trial. 

Krueger  v.  Nicola,  205  Pa.  38,  54 
Atl.  494 ;  Shaf er  v.  Senseman,  125  Pa. 
310,  17  Atl.  350;  Lyon  v.  Miller,  24  Pa. 
392,  10  Mor.  Min.  Rep.  86;  Thome  v. 
Warfflein,  100  Pa.  526 ;  Jessop  v.  Ivory, 
158  Pa.  71,  27  Atl.  840;  Yaryan  Co.  v. 
Pennsylvania  Glue  Co.  180  Pa.  480,  36 
Atl.  1080;  Baker  v.  Flick,  200  Pa.  13, 
49  Atl.  349 ;  Irvin  v.  Irvin,  142  Pa.  271, 
?1  AtL.ilA  169  Pa.  529,  29  L.R.A. 
292,  32  AtL  445 ;  Martin  v.  Berens,  67 
Pa.  459;  Lewis  v.  Brewster,  57  Pa. 
410;  Smith  v.  National  L.  Ins.  Co.  103 


Robinson,  148  Pa.  503,  24  Atl.  73. 
Mr.  Robert  L.  Wallace,  for  appellee: 
Evidence  is  admissible  to  establish 
a  contemporaneous  agreement  where 
fraud,  accident,  or  mistake  is  alleged 
in  the  making,  or  where  a  contempo- 
raneous parol  agreement  is  alleged  as 
the  inducing  cause  of  the  writing,  and 
without  which  the  writing  would  not 
have  been  signed,  and  where  the  at- 
tempted use  of  the  writing  in  viola- 
tion of  the  parol  agreement  has  in- 
variably been  termed  a  fraud  the  same 
as  if  in  the  making. 

Ferguson  v.  Rafferty,  128  Pa.  337, 
6  L.R.A.  33,  18  Atl.  484;  Thomas  v. 
Loose,  114  Pa.  35,  6  Atl.  326;  Wanner 
V.  Landis,  137  Pa.  61,  20  Atl.  950; 
Spencer  v.  Colt,  89  Pa.  318;  Clinch 
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Valley  Coal  &  I.  Co.  v.  Willing,  180 
Pa.  165,  57  Am.  St.  Rep.  626,  86  Atl. 
737;  Martin  v.  Fridenberg,  169  Pa. 
447,  32  Atl.  429 ;  Martin  v.  Kline,  157 
Pa.  473,  27  Atl.  753;  Juniata  Bldg.  & 
L.  Asso.  V.  H^tzel,  103  Pa.  507;  Keough 
V.  Leslie,  92  Pa.  424;  Gandy  v.  Weck- 
erly,  220  Pa.  285,  18  L.R.A.(N.S.)  434, 
123  Am.  St.  Rep.  691,  69  Atl.  858 ;  Faux 
V.  Fitler,  223  Pa.  568,  132  Am.  St.  Rep. 
742,  72  Atl.  891;  Fidelity  &  C.  Co.  v. 
Harder,  212  Pa.  96,  61  Atl.  880;  Keller 
V.  Cohen,  217  Pa-  522,  66  Atl.  862; 
Greenawalt  v.  Kohne,  85  Pa.  369; 
Croyle  v.  Cambria  Land  &  Improv.  Co. 
233  Pa.  310,  82  Atl.  360 ;  Alexander  v. 
Righter,  240  Pa.  22,  87  Atl.  427. 

Brown,  Ch^.  J.,  delivered  the  opin- 
ion of  the  court : 

On  October  1, 1912,  Sarah  A.  Pot- 
ter, the  appellee,  entered  into  an 
agreement,  in  writing,  to  sell  a  farm 
to  Ida  Grimm,  the  appellant.  The 
purchase  price  fixed  in  the  agree- 
ment was  $2,000,  but,  as  a  matter  of 
fact,  the  vendor  was  to  get  $3,000 
for  the  property.  This  was  the  price 
she  asked  for  it,  and  the  inducement 
which  led  her  to  execute  the  written 
agreement  was  a  promise  made  to 
her  by  the  appellant,  through  an 
authorized  agent,  to  pay,  in  addi- 
tion to  the  $2,000,  such  sum  as, 
added  to  land  damages  to  be  award- 
ed to  her  for  the  location  of  a 
public  road  through  the  property, 
would  make  up  the  additional* 
$1,000.  The  verdict  of  the  jury 
established  the  fact  that  such  parol 
contemporaneous  promise  was  made 
by  the  appellant,  and  that,  upon  the 
faith  of  it,  the  appellee  signed  the 
written  agreement.  The  county  of 
Lawrence  paid  the  appellee  $500  as 
damages  for  the  location  of  the  road 
through  the  farm,  and  she  thereupon 
demanded  of  the  appellant  $2,500  as 
the  balance  of  the  purchase  money, 
and  offered  to  execute  a  deed  upon 
the  payment  of  that  sum.  This  the 
appellant  refused  to  pay,  tendering 
but  $2,000,  and  demanding  the  de- 
livery of  a  deed  to  the  property. 
This  action  was  then  instituted  for 
the  recovery  of  $2,500,  the  balance 
of  the  purchase  money  claimed  by 
the  appellee,  and  a  jury  found  that 
she  was  entitled  to  it.    The  question 


of  her  right  to  recover  a  sum  in  ex- 
cess of  that  fixed  in  the  written 
agreement  was  submitted  to  the 
jury  in  a  charge  wholly  free  from 
error,  and  couched  in  words  so  plain 
that  the  well-settled  rule  of  law  re- 
lating to  the  transaction  could  not 
have  been  misunderstood.  The  in- 
structions were  that  the  plaintiff 
was  not  entitled  to  recover  more  than 
the  $2,000,  unless  the  jury  found  as 
a  fact,  from  testimony  which  they 
regarded  as  clear,  precise,  and  in- 
dubitable, that  the  alleged  contem- 
poraneous parol  agreement  had  been 
made  by  the  appellant,  and  that,  up- 
on the  faith  of  it,  the  appellee  had 
signed  the  written  contract. 

On  this  appeal  from  the  judgment 
entered  on  the  verdict  in  favor  of  the 
plaintiff  below,  the  only  question 
raised  by  the  several  assignments  of 
error  is  as  to  the  right  of  the  plain- 
tiff to  recover  anything  in  excess  of 
the  sum  of  $2,000;  and  the  com- 
plaint of  the  appellant  is  that  the 
court  admitted  evidence  in  support 
of  the  alleged  parol  contemporane- 
ous agreement.  If  the  case  were  one 
in  which  the  plaintiff  was  seeking 
to  recover  on  the  ground  that  the 
parol  agreement  had  been  omitted 
from  the  written  contract  by  fraud, 
accident,  or  mistake,  counsel  for  ap- 
pellant might  well  contend  that  the 
appellee  was  bound  by  her  written 
agreement,  but  such  is  not  the  case 
as  presented  by  her  in  the  court  be- 
low. The  parol  agreement  was  not 
omitted  from  the  written  one  by 
fraud,  accident,  or  mistake.  This  is 
a  fact  found  by  the  jury.  What  the 
purpose  was  in  omitting  it  may  be 
readily  conjectured.  The  vendee 
wished  to  pay  as  much  less  than 
$3,000  for  the  property  as  possible, 
and  it  may  very  naturally  have  oc^ 
curred  to  her  that,  if  it  should  be 
known  she  was  to  pay  $3,000  for  it, 
a  jury,  in  assessing  damages  to  the 
appellee,  might  take  this  fact  into 
consideration,  and  lower  them  ac- 
cordingly. This  would  have  been  to 
the  obvious  disadvantage  of  the  ap- 
pellant, and  it  can  therefore  be  well 
understood  why  she  may  have  much 
preferred  that  the  written  agrees 
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ment  should  not  disclose  what  she 
was  actually  to  pay  for  the  property. 
The  case,  as  made  out  by  the  plain- 
tiff, was  one.  in  which  a  material 
matter  inducing  her  to  sign  the 
agreement  had  been  omitted  from  it 
in  pursuance  of  an  understanding 
between  her  and  the  vendee.  The 
corroborated  testimony  of  the  plain- 
tiff, believed  by  the  jury,  was  that 
the  parol  contemporaneous  agree- 
ment was  what  induced  her  to  sign 
the  contract,  and  that  she  would  not 
have  signed  it  but  for  the  oral  prom- 
ise of  the  appellant  to  pay  her,  in 
addition  to  the  $2,000,  the  difference 
between  $1,000  and  the  sum  to  be 
awarded  to  her  for  land  damages,  so 
that  she  should  receive  $3,000  for 
the  property — ^the  price  which  she 
insisted  and  the  appellant  agreed 
she  should  receive.  That  the  ap- 
pellant cannot  now  commit  a  fraud 
r*-  *  .  upon  the  appellee  by 
■vppicmeiit  to  attempting  to  use 
r.5ibMrment.  the  written  agree- 
ment in  violation  of 
the  parol  contemporaneous  promise 
which  induced  her  to  sign  the  writ- 
ing is  well  settled  by  a  long  line  of 
cases.  Caulk  v.  Everly,  6  Whart. 
303;  Shughart  v.  Moore,  78  Pa.  469 ; 
Greenawalt  v.  Kohne,  85  Pa.  369; 
Johnson  v.  Blair,  126  Pa.  426,  17 
Atl.  663;  Fidelity  &  C.  Co.  v. 
Harder,  212  Pa.  96,  61  Atl.  880; 
KeUer  v.  Cohen,  217  Pa.  522,  66  Atl. 
862;  Gandy  v.  Weckerly,  220  Pa. 
285,  18  L.R.A.(N.S.)  434,  123  Am. 
St.  Rep.  691,  69  Atl.  858 ;  Faux  v. 
Fitter,  223  Pa.  568, 132  Am.  St.  Rep. 
742,  72  Atl.  891.  It  seems  that  we 
must  again  reannounce  the  rule  laid 
down  in  the  foregoing  and  many 
other  cases. 

From  Hurst  v.  Kirkbride,  1  Binn. 
616,  decided  in  1773,  and  referred  to 
by  Tilghman,  Ch.  J.,  in  Wallace  v. 
Baker,  1  Binn.  610,  this  court  has, 
through  all  the  intervening  years, 
uniformly  held  that  parol  evidence 
is  admissible  to  show  a  verbal  con- 
temporaneous agreement,  upon  the 
faith  of  which  a  written  instrument 
was  executed,  even  though  such  evi- 
dence may  vary  or  change  the  terms 
of  the  same.    In  the  comparatively 
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recent  case  of  Croyle  v.  Cambria 
Land  &  Improv.  Co.  233  Pa.  310,  82 
Atl.  360,  the  issue  submitted  to  the 
jury  was  whether  the  plaintiff,  in 
executing  and  delivering  to  the  de- 
fendant a  deed  of  release  for  a  right 
of  way  over  his  land  for  a  thor- 
oughfare, did  so  in  reliance  upon  a 
contemporaneous  parol  promise 
made  by  the  defendant  company  that 
it  would,  within  a  fixed  period,  so 
fill  a  flat  or  lowland  on  plaintiff's  lot, 
at  either  side  of  a  road  to  be  con- 
structed, as  to  bring  it  to  a  level 
with  the  surface  of  the  thorough- 
fare. As  it  was  not  alleged  in  either 
the  statement  of  the  cause  of  action 
or  in  any  of  the  offers  of  evidence 
that  the  parol  promise  had  been 
omitted  from  the  deed  of  release  by 
fraud,  accident,  or  mistake,  evidence 
as  to  it  was  objected  to  as  incom- 
petent. The  admission  of  such  evi- 
dence was  the  only  matter  assigned 
for  error  on  the  appeal  of  the  de- 
fendant from  the  judgment  entered 
against  it.  In  holding  that  the  evi- 
dence was  competent,  we  said, 
through  Mr.  Justice  Stewart:  "No 
case  could  better  illustrate  the  wis- 
dom of  the  policy  adopted  in  this 
state  at  a  very  early  period,  and 
since  steadfastly  adhered  to,  of  ex- 
cepting out  of  the  operation  of  the 
English  rule  excluding  parol  evi- 
dence to  vary,  contradict,  or  alter  a 
written  contract,  cases  where  a  con- 
temporaneous parol  promise  is  pro- 
posed to  be  shown,  on  the  faith  of 
which  the  contract  was  executed. 
Here  was  found  no  fraud  in  con- 
nection with  the  execution  of  the 
contract,  to  be  relieved  against.  The 
promise  to  do  something  over  and 
above  what  was  expressed  in  the 
writing,  and  which  induced  the  sign- 
ing of  it  by  the  plaintiff,  was  honest- 
ly made,  or,  if  otherwise,  fraudulent 
purpose  in  connection  therewith,  as 
an  undisclosed  intent,  was  absolute- 
ly incapable  of  proof.  The  English 
rule  in  its  strictness  would  exclude 
all  evidence  of  the  promise,  notwith- 
standing a  subsequent  refusal  by  de- 
fendant to  observe  its  promise,  while 
holding  onto  what  it  obtained  by 
reason  of  it,  would  be  quite  as  much 
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a  fraud  on  the  plaintiff  as  any  wilful 
suppression  or  misrepresentation  of 
fact  in  connection  with  the  making 
of  the  instrument,  and  notwith- 
standing the  certain  result  that  de- 
fendant would  be  left  secure  in  the 
enjoyment  of  plaintiff's  property, 
which  it  had  not  paid  for,  because  of 
the  law's  inability  to  compel  it  to 
keep  and  observe  the  promise  on  the 
faith  of  which  it  had  obtained  the 
property.  It  was  this  manifest  in- 
adequacy of  the  rule  to  work  out 
equitable  results  in  just  such  case  as 
we  have  here  that  prevailed  with  our 
courts  to  except  such  cases  out  of 
its  operation.  And  so  we  have  it 
settled  in  Pennsylvania,  beyond  all 
dispute,  *that  where,  at  the  execu- 
tion of  a  writing,  a  stipulation  has 
been  entered  into,  a  condition  an- 
nexed, or  a  promise  made  by  word 
of  mouth,  upon  the  faith  of  which 
the  writing  has  been  executed,  parol 
evidence  is  admissible,  though  it 
may  vary  and  materially  change  the 
terms  of  the  contract.'  This  was 
said  in  the  very  early  case  of  Hurst 
V.  Kirkbride,  1  Binn.  616,  and  the 
doctrine  of  that  case  was  so  repeat- 
edly recognized  thereafter  that  in 
Greenawalt  v.  Kohne,  85  Pa.  369, 
this  court  said :  *No  principle  is  bet- 
ter settled  than  that  parol  evidence 
is  admitted  to  show  a  verbal  con- 
temporaneous agreement  which  in- 
duced the  execution  of  a  written 
obligation,  though  it  may  vary  or 
change  the  terms  of  the  written  con- 
tract.' And  again:  'All  the  cases 
show,'  says  Bell,  J.,  in  Renshaw  v. 
Gans,  7  Pa.  117,  'that  to  pave  the 
way  for  the  receiving  of  oral  decla- 
rations, it  is  not  necessary  to  prove 
a  party  was  actuated  by  a  fraud- 
ulent intent  at  the  time  ot  the  execu- 
tion of  the  writing.  His  original 
object  may  have  been  perfectly  hon- 
est and  upright;  but  if,  to  procure 
an  unfair  advantage  to  himself,  he 
subsequently  denies  the  parol  quali- 
fication of  the  written  contract,  it  is 
such  a  fraud  as  will,  under  the  rules, 
operate  to  let  in  evidence  of  the  real 
intent  and  final  conclusion  of  the 
contractors.' " 


The  foregoing  covers  all  that  need 
be  said  in  dismissing  this  appeal. 

As  counsel  for  appellant  seem  to 
place  much  reliance  upon  an  utter- 
ance of  Mr.  Chief  Justice  Paxson  in 
Irvin  V.  Irvin,  142  Pa.  271,  21  Atl. 
816,  it  is  sufficient  to  observe  that 
what  was  there  said  must  be.  regard- 
ed as  applicable  to  the  facts  in  that 
case.  In  the  long  line  of  our  cases 
uniformly  holding  that  it  was  com- 
petent to  show  that  a  parol  contem- 
poraneous agreement  was  the  in- 
ducement to  the  execution  of  the 
written  one,  the  omission  of  the 
former  from  the  latter  was,  as  a 
rule,  to  all  intents  and  purposes,  the 
deliberate  act  of  the  parties. 

The  assignments  of  error  are 
overruled,  and  the  judgment  is  af- 
firmed. 

Stewart,  J.,  dissenting: 

In  Irvin  v.  Irvin,  142  Pa.  271,  21 
Atl.  816,  Paxson,  Ch.  J.,  uses  this 
language:  ''I  know  of  no  decided 
case  and  no  principle  of  law  which 
permit  an  oral  contract,  made  at  the 
same  time  with  a  written  contract 
under  seal,  and  purposely  omitted 
therefrom,  to  be  set  up  not  only  to 
contradict,  but  to  destroy  it.  The 
two  agreements  cannot  possibly 
stand  together;  one  or  the  other 
must  fall.  When  parties  without 
fraud  or  mistake  have  put  their  en- 
gagements in  writing,  that  is  not 
only  the  best  but  the  sole  evidence  of 
their  agreement." 

This  indicates  sufficiently  the 
ground  of  my  dissent.  It  only  re- 
mains to  point  out  the  distinction 
between  the  present  case  and  Croyle 
V.  Cambria  Land  &  Improv.  Co.  233 
Pa.  310,  82  Atl.  360,  cited  as  sup- 
porting the  doctrine  in  this  case  ap- 
plied. As  will  be  seen,  the  cases  are 
widely  apart.  We  quote  from  the 
opinion  in  the  case  referred  to: 
"What  'was  attempted  to  be  shown 
.  .  .  was  that  the  plaintiff,  know- 
ing that  the  deed  of  release,  as  pre- 
pared, imposed  no  obligation  on  the 
defendant  to  fill  the  lowland  to  the 
level  of  the  thoroughfare,  refused  to 
execute  it  because  of  this  circum- 
stance, and  requested  that  another 
instrument  containing  this  provision 
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be  written ;  that  the  defendant  com- 
pany's representative,  desirin^r  to 
avoid  delay,  thereupon  promised  the 
plamtiff  that,  if  he  would  execute 
tiie  paper  as  written,  the  defendant 
company  would  at  its  cost  make  the 
required  fill  ^ithin  a  given  period; 
and  that  it  was  upon  the  faith  of 
this  promise  that  plaintiff  executed 
the  deed  of  release." 

Here  was  an  omission  not  con- 
templated by  the  parties,  but  which 
happened  through  the  mistake  of  the 
scrivener.  When  discovered,  the 
party  prejudiced  by  the  omission  re- 
fused to  sign  the  paper  as  written. 
He  was  induced  to  sign  it  by  the 
other  party  promising  to  make  good 
what  h^d  been  omitted.  The  case 
was  thus  brought  clearly  within  the 
established  exceptions  to  the  rule 
that  excludes  parol  testimony,  when 
offered  to  contradict  or  vary  the 
terms  of  a  written  instrument.  In 
the  present  case,  what  equity  is 
shown  to  bring  it  within  any  recog- 
nized exception?  Nothing  was 
omitted  from  the  writing  that  either 
party  wanted  inserted ;  it  was  writ- 
ten just  as  the  parties  intended  it 
should  be  written ;  it  was  never  in- 
tended that  what  is  claimed  as  con- 
sideration, in  addition  to  that  ap- 
pearing in  the  instrument,  was  to 
appear  therein,  but  it  was  omitted 
by  mutual  agreement  between  the 
parties,  to  serve  some  purpose  of 
their  own.  If,  under  such  circum- 
stances, parol  evidence  may  be  ad- 
mitted, the  rule  which  excludes  such 
evidence,  when  offered  to  alter,  add 
to,  or  contradict  a  written  instru- 
ment, to  use  the  language  of  Strong, 
J.,  in  Pulton  v.  Hood,  34  Pa.  365,  75 
Am.  Dec.  664,  is  utterly  annihilated. 
The  distinction  we  have  pointed  out 
between  these  two  cases  may  be 
quite  as  plainly  observed  between 
this  and  the  other  cases  upon  which 
the  opinion  filed  relies.  In  Renshaw 
V.  Cans,  7  Pa.  117,  the  action  was  in 
covenant  on  articles  for  the  purchase 
of  land  by  Gans,  the  articles  stipu- 
lating for  a  warranty  deed.  The 
deed  tendered  concluded  with  a  gen- 
eral warranty,  "excepting  quit- 
12  A.L.R.— 23. 
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rents."  It  was  refused  because  not 
in  compliance  with  the  written 
terms.  Plaintiff  offered  to  show  on 
the  trial  that  the  exception  was  not 
put  into  the  article  of  agreement,  be- 
cause the  parties  conceived  the  rents 
to  be  in  the  nature  of  annual  taxes, 
and  therefore  not  coming  within  the 
description  of  encumbrances  intend- 
ed to  be  guarded  against  by  the  stip- 
ulation for  a  warranty  deed.  In  the 
opinion  in  the  case  by  Bell,  J.,  it  is 
said:  ^'The  defendant  by  his  own 
act,  proceeding  upon  a  misapprehen- 
sion, having  prevented  the  introduc- 
tion of  a  provision  into  the  articles, 
in  conformity  with  his  oral  agree- 
ment, it  would  be  inequitable  to  per- 
mit him  to  escape  from  his  contract 
by  a  rule  of  evidence  devised  to  pre- 
vent fraud." 

Here,  again,  what  was  attempted 
to  be  supplied  was  an  omission  oc- 
casioned by  mistake,  one  which  the 
defendant  was  seeking  to  take  ad- 
vantage of,  and  for  which  he  was 
himself  responsible.  One  can  readi- 
ly understand  how  the  admission  of 
parol  evidence  in  such  a  case  would 
not  offend  against  the  rule,  but 
would  be  within  allowed  exceptions. 
The  case  decides  no  more  than  that, 
if  fraud  had  been  alleged,  the  parol 
evidence  would  have  been  admis- 
sible. Mistake  is  sufficient  ground 
in  equity  for  reformation  of  a  con- 
tract, and  it  is  sufficient  to  open  up 
the  way  to  have,  the  truth  made 
known  in  an  action  at  law,  even 
though  the  mistake  be  one  of  law, 
when  a  party  is  seeking  to  take  ad- 
vantage of  it.  Meckley's  Estate,  20 
Pa.  478.  The  point  I  make  is  that  in 
this  case  nothing  was  omitted  from 
the  written  contract  that  was  ever 
intended  to  be  inserted  in  it;  that 
neither  fraud,  accident,  nor  mistake 
is  alleged  in  connection  with  the 
written  articles;  and  that  for  this 
reason  it  was  error  to  allow  parol 
evidence  to  alter  its  terms.  The  mis- 
take was  not  in  the  articles  of  agree- 
ment, but  in  the  remedy  adopted. 
The  parol  promise  set  up  was  no 
part  of  the  written  contract,  but  an 
independent  undertaking  for  which 
the  consideration  was  the  written 
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agreement,  and  for  which  separate 
action  would  lie.  The  distinction  is 
clearly  pointed  out  by  Gibson,  Ch. 
J.,  in  Weaver  v.  Wood,  9  Pa.  220, 
where  it  is  expressly  ruled  that, 
where  a  written  contract  is  executed 
for  a  consideration  therein  men- 
tioned, a  party  is  not  concluded,  in 
an  action  for  the  breach  of  a  parol 
contract,  from  showing  that  the 
agreement  evidenced  by  the  written 
contract  was  the  consideration  for 
the  contemporaneous  parol  contract ; 
that  the  written  agreement  is  con- 


clusive as  evidence  of  the  terms,  only 
in  actions  founded  on  that  contract. 
To  conclude:  It  is  always  safer 
and  better  to  insist  that  distinctions 
in  practice  as  to  the  remedies  to  be 
adopted  shall  be  observed,  rather 
than  relax  rules  of  jevidence  to  an 
extent  that  destroys  their  useful- 
ness, in  order  that  a  plaintiff  may 
recover  in  an  action  mistakenly 
adopted.  The  recovery  should  have 
been  for  the  amount  due  according 
to  tiie  terms  of  the  written  contract, 
and  nothing  beyond. 


ANNOTATION. 

Compeleiicy  of  parol  evideiice  to  show  a  money  consideration  additional  to 

that  stipulated  in  a  written  contract. 


The  present  annotation  is  concerned 
only  with  written  contracts  in  which 
there  is  stated  a  definite  money  con- 
sideration. Contracts  which  recite  a 
money  consideration  and,  in  addition 
thereto,  ''other  considerations,''  are 
beyond  the  scope  of  the  discussion. 
Contracts  which  recite  a  nominal  con- 
sideration have  not  been  included.  It 
may  be  noticed  in  passing,  however, 
that  it  has  been  held  that  it  may  be 
shown  by  parol  that  the  consideration 
for  a  contract  which  recites  a  con- 
sideration of  $1  was  in  fact  a  larger 
amount.  Hicks  v.  Cubbon  (1879)  4 
Ohio  Dec.  Reprint,  408;  Anderman  v. 
Meier  (1904)  91  Minn.  413,  98  N.  W. 
327. 

It  is  further  to  be  observed  that'  the 
annotation  is  confined  to  cases  involv- 
ing the  right  to  show  a  consideration 
in  addition  to  that  stated  in  the  writ- 
ten contract,  to  the  exclusion  of  those 
involving  the  right  to  contradict  the 
statement  as  to  consideration.  Deeds, 
mortgages,  negotiable  instruments, 
and  receipts  have  been  excluded  from 
the  discussion,  as  these  are  affected 
by  considerations  that  do  not  apply  to 
contracts  generally. 

The  consideration  in  a  written  con- 
tract may  be  stated  by  way  of  recital 
merely.  It  is  generally  held,  where 
the  consideration  is  expressed  by  way 
of  a  recital,  that  pdrol  evidence  is  com- 
petent to  show  an  agreement  to  pay  a 


consideration  additional  to  that  ex- 
pressed in  the  recital.  Thomas  v. 
Barker  (1861)  37  Ala.  392;  Fech- 
heimer  V.  Trounstine  (1890)  15  Colo. 
386,  24  Pac.  882;  Seacord  v.  Seacord 
(1911)  160  111.  App.  328;  Sabo  v. 
Nimett  (1913)  178  HI.  App.  469;  Belles 
V.  Sachs  (1887)  37  Minn.  315,  33  N. 
W.  862.  See  Clark  v.  Deshon  (1853) 
12  Cush.  (Mass.)  589,  infra.  A  re- 
cital of  a  consideration  in  a  written 
assignment  of  a  claim  is  not  conclu- 
sive upon  the  parties,  but,  like  an  ordi- 
nary receipt,  is  open  to  explanation 
by  parol;  consequently,  the  true  con- 
sideration for  the  assignment  may  be 
shown.  Fechheimer  v.  Trounstine 
(1890)  15  Colo.  386,  24  Pac.  882.  In 
holding  that  a  recital  of  considera- 
tion in  a  bill  of  sale  of  corporate  stock 
might  be  varied  by  parol  evidence  of 
an  agreement  by  the  purchaser  to  pay 
all  that  he  might  receive  or  make  up- 
on said  shares  of  stock,  over  and  above 
the  stated  sum,  the  court  in  Seacord  v. 
Seacord  (1911)  160  111.  App.  328, 
states  that  ''the  recital  in  an  instru- 
ment of  the  consideration  therefor  is 
prima  facie  only,  and  is  not  conclu- 
sive, and  it  can  be  explained,  varied, 
and  contradicted  by  parol  proof,  un- 
less the  effect  of  such  proof  would  be 
to  defeat  the  grant,  transfer,  or  con- 
tract made  by  such  instrument,  and 
thus  make  the  instrument  void.  .  .  . 
We  are  of  opinion  that  it  was  compe- 
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tent  to  show  that  the  actual  considera- 
tion agreed  to  be  paid  by  appellant  to 
appellee  was  greater  than  that  ex- 
pressed in  the  writing,  and  that,  if  that 
fact  is  established,  appellant,  the  pur- 
chaser of  the  shares  of  stock,  may  be 
required  in  equity  to  pay  the  larger 
consideration/'  In  an  action  to  recover 
damages  for  breach  of  contract,  it  may 
be  shown  by  parol  that  the  purchaser 
of  a  slave  agreed  to  pay  the  vendor,  in 
addition  to  the  consideration  named  in 
the  bill  of  sale,  one  half  of  what  the 
purchaser  might  get  for  the  slave  on  a 
resale,  over  and  above  the  considera- 
tion named  in  the  bill  of  sale.  Thomas 
▼.Barker  (1861)  37  Ala.  392.  Accord- 
ing to  the  court,  such  proof  does  not 
"change  the  nature  or  legal  effect  of 
the  writing;  it  only  established  an  ad- 
ditional consideration  not  mentioned 
in  the  deed,  but  yet  not  inconsistent 
with  it." 

In  other  cases,  the  consideration 
stated  in  the  written  contract  is  not 
merely  a  recital,  but  is  of  a  contrac- 
tual nature.  In  this  situation,  there 
is  a  difference  of  opinion  as  to  the  ad- 
missibility of  parol  evidence  to  show  a 
money  consideration  additional  to  that 
named  in  the  writing.  Where  the  con- 
sideration is  expressed  as  a  contrac- 
tual element,  it  has  been  held  that  it 
cannot  be  modified  by  parol.  A  joint 
tenant  who  has  contracted  to  sell  his 
interest  to  his  cotenant  at  a  sum  stipu- 
lated in  a  written  contract  cannot 
show  by  parol  that  there  was  other 
and  a  greater  consideration  for  the 
transfer.  Hilton  v.  Homans  (1843)  23 
Me.  136.  A  bill  of  sale  of  a  stock  of 
merchandise  which  recites  that  "I 
hereby  bargain,  sell,  convey,  and  war- 
rant to  ...  for  $1,700  in  hand 
paid,  receipt  of  which  is  hereby  ac- 
knowledged, my  entire  half  interest  in 
stock  of  goods,  etc.,  was  held  to  make 
the  consideration  named  of  a  contrac- 
tual character;  and  parol  evidence 
was  held  to  be  inadmissible  to  show 
that  the  vendee  assumed  an  indebted- 
ness of  the  vendor.  Thompson  v. 
Bryant  (1897)  76  Miss.  12,  21  So.  655. 
Parol  evidence  is  incompetent  to  show 
an  agreement  to  pay  $480  instead  of 
$200,  as  fixed  in  a  written  contract  for 
the  sale   of   land.     Beach   v.   Steele 


(1841)  12  N.  H.  82.  In  Emmett  v. 
Penoyer  (1896)  151  N.  Y.  565,  45  N.  E. 
1041,  where  a  consideration  was  stated 
in  a  written  contract  for  the  sale  of 
store  fixtures,  and  the  vendor  was  at- 
tempting to  show  an  agreement  to  pay 
an  additional  sum  in  cash  when  the 
vendee  made  sale  of  the  property  to 
some  third  party,  the  court,  after  re- 
ferring to  the  cases  in  which  the  state- 
ment of  consideration  is  a  mere  re- 
cital, continues:  ''But  without  fur- 
ther reference  to  this  class  of  cases, 
it  may  be  safely  asserted  that  in  an 
action  to  recover  the  purchase  price 
of  the  property  delivered  to  the  pur- 
chaser under  an  executory  contract  oif 
sale  in  writing,  expressing  the  con- 
sideration or  stating  the  purchase 
price,  that  part  of  the  agreement  is 
as  conclusive  upon  the  parties  as  any 
other  term  of  the  contract.'^  It  was 
held  in  this  case,  however,  that  the 
statement  of  consideration  in  the  writ- 
ten contract  failed  to  state  in  an  in- 
telligible manner  what  the  purchase 
price  of  the  property  was,  and  hence 
parol  proof  was  admissible  for  this 
reason.  A  lease  which  recites-  a 
monthly  rental  of  $150  cannot  be  va- 
ried or  explained  by  parol  evidence 
to  show  that  the  lessor  was  to  receive, 
at  the  end  of  each  month,  a  rental  of 
two  thirds  of  the  net  profits  of  the 
business  conducted  in  the  leased  prem- 
ises. Texas  &  P.  Goal  Go.  v.  Lawson 
(1895)  10  Tex.  Giv.  App.  491,  81  S.  W. 
843.  Where,  in  an  action  by  a  servant 
against  the  master  for  injuries  sus- 
tained in  the  employment,  the  master 
pleaded  a  release  which  recited  a  very 
small  consideration,  and  attempted  to 
support  the  release  by  oral  testimony 
that  the  injured  servant  was  promised 
the  benefits  receivable  by  injured  em- 
ployees under  the  statute  of  another 
state,  such  testimony  was  held  inad- 
missible as  being  in  direct  conflict 
with  the  written  instrument,  in  E.  I. 
DuPont  De  Nemours  &  Go.  v.  Kelly 
(1918)  164  G.  G.  A.  439.  252  Fed.  523. 
Where  a  written  contract  for  the  sale 
of  timberland  was  entered  into  at  a 
consideration  recited  therein,  it  can- 
not be  shown  that  the  purchaser  pre- 
viously promised  to  pay  an  additional 
sum  to  other  of  the  parties  to  the  writ* 
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ten  contract.  Gill  v.  Ruggles  (1916) 
104  S.  C.  461,  89  S.  E.  503.  It  is  stated 
that,  even  if  the  plaintiff  had  paid  the 
additional  sum  prior  to  the  time  the 
written  agreement  was  entered  into 
between  them  at  the  request  of  the 
defendant,  the  rights  of  the  parties 
were  fixed  by  the  written  agreement, 
and  could  not  be  varied  by  parol  evi- 
dence. A  written  contract  for  the  ex- 
change of  property,  in  which  the  ven- 
dee agreed  to  assume  an  encumbrance 
on  the  property  conveyed  to  him,  to 
pay  the  taxes,  and  to  deed  to  his  ven- 
dor a  certain  other  property  subject 
to  an  encumbrance  and  the  payment 
of  taxes,  and  also  to  pay  his  vendor 
a  stipulated  sum  in  cash,  cannot  be 
varied  by  showing  a  further  agree- 
ment on  the  part  of  the  vendee  to  pay 
the  insurance  on  the  property  con- 
veyed hf  him  to  his  vendor.  Duncan 
v.  Spender  (1919)  —  Mo.  App.  — ,  211 
S.  W.  698.  A  written  agreement  for 
the  sale  of  an  interest  by  the  vendor 
to  his  partner,  which  recites  a  con- 
sideration, of  a  specified  sum  of  money 
and  an  agreement  by*  the  vendee  to 
pay  all  liabilities  of  the  firm,  cannot 
be  varied  or  explained  by  parol  evi- 
dence of  an  agreement  to  pay  an  in- 
dividual note  of  the  vendor.  Sayre  v. 
Burdick  (1891)  47  Minn.  367,  50  N.  W. 
245,  A  land  contract  reciting  a  con- 
sideration of  $15,000  cannot  be  modi- 
fied by  parol,  by  showing' that  the  land 
was  purchased  on  the  vendor's  repre- 
sentation that  it  contained  15  acres 
and  that  the  vendee  bought  agreeing 
to  pay  therefor  $1,000  an  acre,  and 
that  a  survey  made  subsequent  to  the 
purchase  disclosed  that  the  land  con- 
tained but  13  and  a  fraction  acres. 
Harding  v.  Robinson  (1917)  175  Cal. 
534,  166  Pac.  808.  A  building  con- 
tract which  recites  a  sum  certain  for 
the  construction  of  a  building  cannot 
be  modified  or  explained  by  parol  evi- 
dence, showing  an  agreement  to  pay 
an  additional  sum,  although  the  parol 
agreement  was  made  for  the  purpose 
of  deceiving  one  who  was  paying  for 
the  building,  and  who  limited  the 
amount  he  would  pay,  and  inducing 
liim  to  believe  that  the  contract  price 
was  that  stipulated  in  the  written  con- 
tract.    Stell  V.  Hale   (1898)  20  Tex. 


Civ.  App.  39,  48  S.  W.  603.  A  written 
contract  for  the  sale  of  a  sewing  ma- 
chine, in  which  transactian  an  old  ma- 
chine was  turned  in  at  a  stipulated 
price,  cannot  be  modified  by  parol  evi- 
dence of  an  agreement  that  the  pur- 
chaser was  to  be  allowed  a  larg^er 
price  for  the  old  machine,  where  there 
had  been  no  proper  proceedings  to  cor- 
rect a  written  contract.  Singer  Sew- 
ing Mach.  Co.  V.  Johns  (1910)  135  Ga. 
22,  68  S.  E.  785. 

But  other  cases  hold  that  an  agree- 
ment to  pay  an  additional  considera- 
tion may  be  shown  by  parol,  even 
though  it  is  contractual.  Thus,  it  has 
been  held,  where  a  provision  for  a  sale 
of  leased  property  at  a  designated 
price  was  inserted  in  the  lease,  that 
parol  evidence  is  competent  to  show 
an  agreement  by  the  lessee  to  pay  the 
lessor,  in  addition  to  the  designated 
price,  one  half  of  whatever  profit  he 
might  make  and  receive  by  reason  of 
any  sale  or  assignment  of  the  prem- 
ises. Raub  V.  Barbour  (1887)  6 
Mackay  (D.  C.)  245.  The  court  states 
that  such  an  agreement  is  not  usual 
in  ordinary  leases,  and  when  such  a 
covenant  is  inserted,  it  doee  not  ap- 
pear .  unreasonable  that  the  ^lessor 
should  exact  as  a  condition  that,  in 
case  the  covenant  should  be  assigned 
to  a  third  party,  an  additional  con* 
flideration  should  be  paid  for  the 
privilege,  to  be  regulated  by  the  profit 
arising  from  the  assignment,  and  con- 
tinues :  ''Such  an  agreement  would  be 
collateral  to  the  main  written  contract, 
and  not  interfering  with  its  terms,  and 
if  the  lease  was  signed  only  uppn  the 
condition  that  the  lessee  should  divide 
with  the  lessor  the  profit  arising  from 
his  assignment  of  the  covenant,  as  is 
specially  set  forth  in  the  narr.,  it 
would  be  countenancing  an  act  of  bad 
faith  to  deny  a  right  of  action  to  the 
lessor  to  enforce  the  agreement."  In 
holding  parol  evidence  admissible  to 
show  that  the  purchaser  of  a  brig 
agreed  to  pay  his  vendor,  in  addition 
to  the  price  stipulated  in  the  written 
contract,  all  that  he  should  obtain  up- 
on a  sale  of  the  ves3el  at  the  end  of  six 
months,  over  the  price  stipulated  in 
the  contract  and  a  commission  of  10 
per  cent,  the  court  in  Clark  v.  Deshon 
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(1853)  12  Cush.  (Mass.)  589,  bases  its 
decision  upon  two  grounds :  The  first, 
that  a  receipt  may  be  controverted  by 
parol;  the  other,  that,  where  a  convey- 
ance of  property  has  been  made  by 
deed  expressing  on  the  face  of  it  a 
consideration,  it  may  be  shown  by 
parol  evidence  that  an  additional  con- 
sideration, or  that  another  and  dis« 
tinct  consideration,  in  fact  existed. 
The  written  agreement  involved  in 
this  ease  was  an  absolute  bill  of  sale, 
which  conveyed  to  the  defendant  the 
brig  for  the  consideration  named  in 
the  conveyance. 

Compare  with  the  reported  case 
(Potter  v.  Grimm,  ante,  849) . 

In  Nedvidek  v.  Meyer  (1870)  46  Mo. 
600,  it  is  stated  that  oral  evidence  is 
competent  to  supply  an  omission  ^and 
show  a  consideration  additional  to 
that  expressed  in  a  written  instrument, 
where  the  additional  consideration  is 
in  no  way  inconsistent  with  that  ex- 
pressed in  the  writing. 

It  may  be  shown  by  parol  that  a 
bill  of  sale  of  a  stock  of  goods,  which 
recited  a  money  consideration,  was  up- 
on the  considerlttion  of  a  discharge  of 
the  vendor's  indebtedness  to  the  ven- 
dee, and  that  a  note  held  by  the  ven- 
dee as  collateral  was  to  be  returned  to 
the  vendor.  .  Schneider  v.  Sanders 
(1901)  26  Tex.  Civ.  App.  169,  61  S.  W. 
727.  The  court  states  that  this  evi- 
dence is  not  inconsistent  with  the  con- 
sideration recited  in  the  contract,  but 
shows  that,  in  addition  to  the  recited 
consideration  i^  the  bill  of  sale,  the 
transfer  was  made  a  payment  of  the 
ectire  indebtedness  of  the  vendor  to 
the  vendee,  and  that  the  note  was  to  be 
returned. 

It  may  be  shown,  in  an  action  to 
obtain  specific  performance  of  a  con- 
tract for  the  purchase  and  sale  xyf 
land,  that»  iti  addition  to  the  consid- 
eration expressed  therein,  the  vendee 
agreed  to  assist  in  defending  a  suit 
then  pending,  relating  to  the  land,  and 
to  pay  one  half  of  the'  expenses  of  the 
Mit  Pope  V.  Taliaferro  (1908)  51 
Tet  Civ.  App.  217,  115  S.  W.  309. 

A  bill  of  sale  which  recites  that  in 
conaideration  6f  a  stated  sum  in  hand 
paid,  the  receipt  whereof  is  thereby 
acknowledged,  the  recipient  bargains. 


sells,  and  delivers  to  the  other' party  to 
the  contract  certain  personal  property, 
may  be  varied  by  parol  evidence  show- 
ing that  certain  sums,  in  addition  to 
those  named  in  the  contract,  were  to 
be  used  in  discharging  notes  given  by 
the  vendor,  and  certain  other  sums 
were  to  be  used  in  paying  open  ac- 
counts owed  by  the  vendor.  Sabo  v. 
Nimett  (1913)  178  111.  App.  459.  But 
parol  evidence  has  been  held  inadmis- 
sible to  show  that  the  vendee  of  a  re- 
tail stock  of  goods  assumed  an  indebt- 
edness of  the  vendor,  arising  from 
promissory  notes  held  by  a  creditor, 
where  the  vendee  assumed  and  agreed 
to  pay  the  "outstanding  and  open  ac- 
count" held  by  the  creditor.  Kramer 
v.  Gardner  (1908)  104  Minn.  370,  22 
L.R.A.(N.S.)   492,  116  N.  W.  926. 

A  written  assignment  of  a  building 
contract,  which  recites  a  consideration 
of  $25,  may  be  shown  by  parol  evi- 
dence to  have  been  upon  the  further 
consideration  of  an  assumption  by  the 
assignee  of  bills  incurred  by  the  as- 
signor in  proceedings  under  the  build- 
ing contract,  up  to  the  time  the  assign- 
ment was  made,'  as  such  a  consid- 
eration is  consistent  with  what  is 
expressed,  and  does  not  alter  the  effect 
of  the  writing.  Wood  v.  Moriarty 
(1887)  15  R.  I.  518,  9  Atl.  427. 

Some  cases  which  have  admitted 
parol  evidence  to  show  an  additional 
consideration  have  expressed  no  very 
clear  theory  on  which  its  admission 
was  based.  In  an  action  by  a  real  es- 
tate broker  against  a  vendor,  for  com- 
mission, in  which  the  contract  of  sale 
specified  the  amount  of  cash  to  be  paid 
to  be  $3,500,  instead  of  $4,000,  and  it 
was  objected  by  the  defendant  that 
because  of  this  the  contract  could  not 
have  been  specifically  enforced  against 
the  vendee,  and  therefore  the  broker 
had  not  earned  his  commission,  the 
court  states  that  parol  evidence  was 
competent  to  show  the  true  considera- 
tion, and  that  proof  of  the  true  con- 
sideration could  have  been  made  in  a 
suit  for  specific  performance.  Lasker- 
Morris  Bank  &  T.  Co.  v.  Jones  (1917) 
131  Ark.  576,  199  S.  W.  900,  The  court 
relies  upon  a  statement  of  principle 
contained  in  the  previous  case  of  J.  H. 
Magill  Lumber  Co.  v.  Lane-White  Lum- 
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ber  Co.  (1909)  90  Ark.  426,  119  S.  W. 
822,  to  the  effect  that,  though  the  re- 
citals of  a  writing  cannot  be  contra- 
dicted by  parol  evidence  for  the  pur- 
pose, of  defeating  such  instrument,  it 
is  competent  to  prove  by  such  evidence 
that  the  consideration  has  not  been 
paid  as  recited,  or  to  establish  the  fact 
that  other  considerations  not  recited 
in  the  deed  were  agreed  to  be  paid, 
when  such  proof  does  not  contradict 
the  terms  of  the  writing.  It  may  be 
shown  in  a  suit  under  an  Attorneys' 
Lien  Act,  to  recover  of  a  defendant 
plaintiff's  attorney  fees  in  a  suit  set- 
tled by  the  defendant  with  plaintiff's 
client,  without  the  knowledge  and  con- 
sent of  the  plaintiff,  that  the  defend- 
ant agreed  to  pay,  not  only  the -sum 
stipulated  in  the  settlement,  but  also 


the  attorney's  fees  due  and  payable  to 
the  plaintiff  attorney.  Mytton  v.  New 
York,  C.  &  St.  L.  R.  Co.  (1917)  —  Mo. 
App.  — ,  198  S.  W.  189.  In  an  action 
for  breach  of  a  written  agreement 
appoiYiting  the  plaintiffs  agents  of  the 
defendant's  publication,  in  which  the 
consideration  is  recited  to  be  "your 
undertaking  to  handle  our  publica- 
tion," it  is  competent  to  prove  by  parol 
evidence  a  money  consideration  for 
the  agreement,  since  the  only  effect 
of  such  provision  is  to  show  a  greater 
consideration  than  that  expressed  in 
the  written  instrument, — a  considera- 
tion which  is  not  repugnant  or  incon- 
sistent with  that  set  out  in  the  writ- 
ing. Press  Pub.  Co.  v.  Redding  News 
Agency  (1910)  44  Fa.  Super.  Ct  428. 

W.  A.  E. 


JOSEPH  A.  PROWINSKY,  Appt., 

V. 

SECOND  NATIONAL  BANK. 

District  of  Columbia  Court  of  Appeals-^ May  3,  tQitO, 

(—  App.  D.  C.  — ,  266  Fed.  1003.) 

Bank  —  recovery  of  overdraft. 

1.  A  bank  which  pays  an  overdraft  to  the  depositor  himself  may  recover 
the  amount  thereof,  even  though  it  has  certified  the  check  as  good. 

[See  note  on  this  question  beginning  on  page  360.] 

Money  had. and  received  —  recovery 

of  money  paid  by  mistake.  in  the  absence  of  an  equitable  defense, 

2.  One  who  pays  money  to  another  recover  the  amount  so  paid, 
under  an  honest  mistake  of  fact  may,  [See  2  R.  C.  L.  7S4.] 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court,  at  Law, 
in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  of  an 
overdraft  paid  by  mistake.    Affirmed. 

The  facte  are  stated  in  the  opinion  of  the  court. 


Messrs.  F.  P.  Sheehy  and  V.  A. 
Sheehy  for  appellant. 

Mr.  Alexander  Wolf,  for  appellee : 

Defendant  is  required  not  only  to 
deny  the  right  of  plaintiff,  but  to  state 
in  precise  and  distinct  terms  his 
grounds  of  defense,  which  must  be 
such  as  would,  if  true,  be  sufficient  to 
defeat  plaintiff's  claim  in  whole  or  in 
part. 

Fidelity  &  D.  Co.  v.  United  States^ 
20  App.  D.  C.  376,  affirmed  in  187  U. 


S.  815,  47  L.  ed.  194,  23  Sup.  Gt.  Rep. 
120. 

Where  a  check  is  certified  as  "good" 
by  a  bank,  the  amount  thereof  is  then 
charged  to  the  account  of  the  drawer. 

Smith  V.  Miller,  43  N.  Y.  171,  3  Am. 
Rep.  690;  Meads  v.  Merchants'  Bank, 
26  N.  Y.  148,  82  Am.  Dec.  331 ;  Farm- 
ers &  M.  Bank  v.  Butchers  &  D.  Bank, 
16  N.  Y.  125,  69  Am.  Dec.  678. 

Where  a  bank  pays  out  to  a  cus- 
tomer, on  the  customer's  own  check. 
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( —  App.  D.  C.  - 

an  amount  in  excess  of  the  customer's 
deposits,  under  a  mistaken  belief  that 
the  amount  of  the  customer's  deposits 
is  sufficient  to  cover  the  check,  it  can 
recover  the  amount  so  paid. 

Spokane  &  E.  Trust  Co.  v.  Huff,  Ann. 
Gas.  1912D,  495,  note ;  1  Morse,  Banks 
&  Bkg.  §  360 ;  Franklin  Bank  v.  By  ram, 
39  Me.  489,  63  Am.  Dec.  643;  Thomas 
V.  International  Bank,  46  111.  App. 
461. 

Negligence  on  the  part  of  one  who 
pays  money  to  another  under  an  hon- 
est mistake  of  fact  is  no  bar  to  the 
recovery  of  the  money  so  paid. 

Hibbs  v.  Beall,  41  App.  D.  C.  598; 
Strauss  v.  Hensey,  9  App.  D.  C.  547; 
Louisiana  v.  Wood,  102  U.  S.  294,  26 
L.  ed.  158;  Curtner  v.  United  States, 
149  U.  S.  662,  87  L.  ed.  890,  13  Sup. 
Ct  Rep.  985,  1041;  United  States  v. 
Barlow,  132  U.  S.  271,  33  L.  ed.  346,  10 
Sup.  Ct.  Rep.  77 ;  United  States  v.  Carr, 
132  U.  S.  644,  33  L.  ed.  483,  10  Sup. 
Ct.  Rep.  182;  Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray,  518,  64  Am.  Dec.  92 ; 
Quimby  v.  Carr,  7  Allen,  417;  Kingston 
Bank  v.  Eltinge,  40  N.  Y.  391,  100  Am. 
Dec.  516;  Lawrence  v.  American  Nat. 
Bank,  54  N.  Y.  432;  First  Nat.  Bank 
V.  Behan,  91  Ky.  561,  16  S.  W.  368; 
Kerr,  Fraud  &  Mistake,  p.  415. 

Mr.  Justice  Van  Orsdel  delivered 
the  opinion  of  the  court : 

Action  by  appellee  bank,  plaintiff 
below,  to  recover  from  appellant  an 
overdraft  of  $1,009.93. 

It  appears  that  defendant,  at 
various  times  covering  a  period  of 
three  months,  deposited  in  plaintiff 
bank  the  sum  of  $1,127.26,  and  drove 
therefrom,  reducing  his  balance  to 
$26.87.  He  then  drew  a  check  pay- 
aUe  to  his  order  in  the  sum  of 
$1,036.80,  which  the  cashier,  through 
a  mistake  of  one  of  the  bookkeepers, 
certified  as  good,  and  upon  such  cer- 
tification defendant  indorsed  the 
check  and  negotiated  it  at  another 
bank  in  the  city  of  Washington.  In 
regular  course  plaintiff  bank  paid 
the  check.  When  the  mistake  was 
discovered,  demand  was  made  upon 
defendant  to  pay  the  overdraft.  He 
denied  liability.    Hence  this  suit. 

Plaintiff  filed  a  declaration  with 
affidavit  of  merit  under  the  Seventy- 
third  Rule.  In  the  affidavit  the 
transactions  of  defendant  with  the 
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bank  are  set  out  in  detail,  shovdng 
that  the  account  of  defendant  was 
overdravcrn  by  the  certification  of  the 
check  through  a  mistake  of  fact. 

Defendant  interposed  a  demurrer 
to  the  declaration,  which  was  over- 
ruled by  the  court.  He  then  filed  his 
pleas  and  affidavit  of  defense.  The 
affidavit  amounted  to  a  plea  of  igno- 
rance of  the  amount  deposited  and 
the  amounts  checked  out  of  the  bank, 
and  set  up  that,  upon  inquiry  as  to 
the  amount  of  his  balance,  he  was 
informed  tiiat  it  was  $1,086.80, 
whereupon  he  received  a  certified 
check  for  that  amount,  supposing 
the  account  settled.  He  then  avers 
that  the  pass  book  and  canceled 
checks  are  in  the  possession  of  the 
bank,  and  he  is  not  advised  as  to  the 
correct  amount  of  the  balance  at  the 
time  of  closing  the  account,  and  he 
therefore  believes  that  the  claim  of 
plaintiff  should  be  a  matter  of  strict 
proof. 

On  motion,  judgment  was  entered 
for  plaintiff  from  which  this  appeal 
was  taken. 

The  affidavit  of  defense  was  in- 
sufficient under  the  Seventy-third 
Rule.  It  presented  no  issue  of  fact 
which  called  for  the  intervention  of 
a  jury.  Defendant  is  required  by 
the  rule  not  only  to  interpose  a  strict 
denial  of  plaintiff's  right  of  recov- 
ery, but  he  must  clearly  state  the 
grounds  of  his  defense,  which,  if 
true,  would  defeat  plaintiff's  claim 
in  whole  or  in  part.  Fidelity  &  D. 
€o.  V.  United  States,  187  U.  S.  315. 
47  L.  ed.  194,  23  Sup.  Ct.  Rep.  120. 

This  is  not  the  case  of  a  paying 
bank  attempting  to  hold  the  payee  of 
the  check,  who  is  not  the  drawer  of 
the    check.      The    action    here    is 
against  the  drawer  of  the  check,  and, 
whether  the  check  is  certified  or  not, 
it  merely  amounts 
to  an  overdraft,  for  Jf^vT'driff."^ 
which  the  bank  may 
sue   in   indebitatus   assumpsit  for 
money   paid   to   his    use.     Morse, 
Banks  &  Bkg.  §  360 ;  Franklin  Bank 
V.  Byram,  39  Me.  489,  63  Am.  Dec. 
643 ;  Thomas  v.  International  Bank, 
46  111.  App.  461. 

To  the  rule  that  one  who  pays 
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money  to  another  under  an  honest 

mistake  of  fact  may, 
in  the  absence  of  an 
equitable  defense, 
recover  the  money 
so  paid,  there  is  no 
exception.  ''It  is  a  general  rule  that 
where  money  is  paid  by  mistake, 
neither  par(y  being  in  fault,  the 


IIIon«F  b«d  and 
received- 
recovery    of 
money  paid  by 
mistake. 


party  paying  the  money  may  recover 
it  as  money  paid  without  considera- 
tion, as  money  had  and  received  by 
the  defendant  for  the  use  of  the 
plaintiff."  Hibbs  v.  Beall,  41  App. 
D.  C.  592 ;  see  also  Strauss  v.  Hen- 
sey,  9  App.  D.  C.  541. 

The  judgment  is  affirmed  with 
costs. 


ANNOTATION. 
Right  of  bank  to  recoyer  amount  of  overdraft  from  depositor. 


According. to  the  general  view,  the 
payment  of  an  overdraft  by  a  bank 
amounts  to  a  loan  to  the  depositor. 
People's  Nat.  Bank  v.  Rhoades  (1913) 
5  Boyce  (DeL)  65,  90  Atl.  409;  Becker 
V.  Fuller  (1917)  99  Misc.  672,  164  N. 
Y.  Supp.  495 ;  Hennessy  Bros.  &  E.  Go. 
V.  Memphis  Nat.  Bank  (1904)  64  C.  C. 
A.  125,  129  Fed.  557;  Cuthbert  v.  Rob- 
arts,  L.  &  Co.  [1909]  2  Ch.  (Eng.)  226, 
100  L.  T.  N.  S.  796,  78  L.  J.  Ch.  N.  S. 
529,  25  Times  L.  R.  583,  53  Sol.  Jo. 
559. 

An  overdraft  being  in  the  nature  of 
a  loan,  the  amount  thereof  may  be  re- 
covered of  the  depositor.  People's 
Nat  Bank  V.  Rhoades  (1913)  5  Boyce 
(Del.)  65,  90  Atl.  409;  Prowinsky  v. 
Second  Nat.  Bank  (reported  here- 
with) ante,  358;  Thomas  v.  Interna- 
tional Bank  (1892)  46  IlL  App.  461; 
Wheatley  v.  Kutz  (1898)  19  Ind.  App. 
293,  49  N.  E.  391 ;  Bremer  County  Bank 
v.  Mores  (1887)  73  Iowa,  289,  34  N.  W. 
863;  Frankenberg  v.  First  Nat.  Bank 
(1875)  33  Mich.  46;  Becker  v.  Fuller 
(1917)  99  Misc.  672,  164  N.  Y.  Supp. 
495. 

See  Jack  v.  Moyer  (1898)  187  Pa. 
87,  40  Atl.  1013,  infra. 

A  depositor  who  has  been  paid  more 
than  the  amount  of  his  credit  in  a  bank 
is  liable  to  the  bank  for  the  excess. 
McLean  County  Bank  v.  Mitchell 
(1878)  88  111.  52:  Franklin  Bank  v. 
By  ram  (1855)  39  Me.  489,  63  Am.  Dec. 
643. 

In  James  River  Nat.  Bank  v.  Weber 
(1910)  19  N.  D.  702,  124  N.  W.  952, 
a  bank  which  paid  to  a  customer  the 
amount  of  a  check  drawn  by  him,  upon 
his  representation  that  he   had  that 


amount  in  deposit  in  the  bank,  was 
held  entitled  to  recover  the  same  from 
the  depositor.  The  court  says : 
"Whether,  as  found,  defendant  inten- 
tionally and  fraudulently  misled  plain- 
tiff's officer,  we  need  not  determine. 
It  is  enough  that  the  plaintiff  bank,  in 
good  faith  and  by  mistake  of  fact, 
parted  with  money  to  which  defendant 
was  not  entitled,  either  legally  or 
morally.  The  facts  do  not  present  a 
case  of  the  payment  of  money  to  ad- 
just a  disputed  claim,  nor  do  they 
present  a  case  of  a  voluntary  payment 
calling  for  an  application  of  the  doc- 
trine announced  by  the  authorities 
cited  in  appellant's  brief.  In  the 
light  of  the  facts  found,  an  implied 
promise  on  the  defendant's  part  to  re- 
pay such  money  arose  immediately  up- 
on the  payment  by  plaintiff  of  the  last 
check." 

A  bank  which  has  paid  .a  check 
drawn  by  an  agent  to  the  order  of  his 
principal  and  indorsed  by  the  prin- 
cipal, at  a  time  when  there  were  no 
funds  to  the  credit  of  the  account  of 
the  principal,  has  a  cause  of  action  on 
the  overdraft.  Marine  Bank  v.  Butler 
Colliery  Co.  (1889)  1  Silv.  Sup.  Ct. 
155,  5  N.  Y.  Supp.  291,  affirmed  without 
opinion  in  (1890)  125  N.  Y.  695,  26  N. 
E.  751. 

An  action  in  tort  will  not  lie  in  fa- 
vor of  the  bank  against  the  depositor 
upon  an  overdraft,  where  the  over- 
draft was  apparently  the  result  of  the 
bank  having  erroneously  credited  the 
depositor  with  a  sum  of  money  and 
carried  this  forward  in  his  balances, 
but  the  bank  was  held  entitled  to  re- 
cover as  upon  contract  for  the  amount 
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of  tiie  overdraft.  Second  Nat.  Bank 
V.  Klein  (1901)  25  Pa,  Co.  Ct.  248,  8 
North.  Co.  Rep.  14. 

A  bank  which  inadvertently  paid  a 
check  drawn  by  a  corporation  by  its 
secretary,  in  favor  of  the  secretary 
individually,  thus  riBSulting  in  an  over- 
draft, may  recover  the  amount  thus 
paid  from  the  payee.  Iowa  State  Bank 
V.  Cereal  Refund  &  Brokerage  Co. 
(1906)  132  Iowa,  248,  109  N.  W.  719. 
It  seems  that  a  recovery  was  allowed 
in  the  lower  court  against  the  corpora- 
ti(m  itself,  but  no  appeftl  was  taken  by 
the  corporation. 

A  bank  from  which  the  defendant, 
by  a  fraudulent  overdrawing,  obtained 
money  which  he  deposited  in  another 
bank,  was  held  entitled  to  recover  the 
money  thus  deposited,  in  Tradesman's 
Bank  V.  Merritt  (1828)  1  Paige  (N. 
Y.)  802. 

An  action  to  recover  the  amount  of 
the  overdraft  is  based  upon  the  im- 
plied promise  which  arises  from  the 
drawing  of  the  check  and  the  honoring 
of  the  same  by  the  bank.  People's 
Nat  Bank  v.  Rhoades  (1913)  5  Boyce 
(Del)  65,  90  Atl.  409;  Thomas  v.  In- 
ternational Bank  (1892)  46  III.  App. 
461;  Bremer  County  Bank  v.  Mores 
(1887)  73  Iowa,  289,  34  N.  W.  863. 
The  court  in  Vandagrift  v.  Masonic 
Home  (1911)  242  Mo.  138,  145  S.  W. 
448,  after  referring  to  the  rule  of  law 
that  the  relation  of  debtor  and  cred- 
itor exists  between  the  bank  and  its 
depositor,  continues:  "This  rule  is 
necessarily  reciprocal,  so  that,  when  a 
bank  permits  its  customer  to  overdraw, 
he  thereby  becomes  the  debtor  and  the 
bank  the  creditor,  or  a  reversal  of 
positions  takes  place  without  any 
change  in  the  nature  of  their  legal 
relations." 

An  overdraft  allowed  is  a  loan  due 
On  demand,  and  may  be  sued  for  as 
sach,  according  to  the  court  in  Hen- 
nessy  Bros.  &  E.  Co.  v.  Memphis  Nat. 
Bank  (1904)  64  C.  C.  A.  125,  129  Fed. 
557. 

That  a  check  on  a  bank  where  the 
drawer  keeps  an  account  implies  a 
promise  by  the  drawer  to  the  bank  to 
pay,  if  the  bank  will  honor  it  and  his 
account  is  thereby  overdrawn,  is  re- 
garded by  the  couH  in  Thomas  v.  In- 


ternational Bank  (1892)  46  IlL  App. 
461,  to  be  too  clear  to  require  discus- 
sion. 

An  express  agreement  to  pay  over- 
drafts was  alleged  in  Bremer  County 
Bank  v.  Mores  (Iowa)  supra.  In  an- 
swer to  the  position  of  the  customer 
of  the  bank  that  the  agreement  was 
not  proven,  the  court,  in  sustaining  the 
action,  said  that  the  action  was  not 
brought  on  the  agreement,  but  upon 
the  account;  'that,  if  the  checks  or 
drafts  upon  which  the  bank  paid  mon- 
ey were  drawn  under  proper  autlv>rity 
of  the  customer,  an  implied  contract 
arose  by  which  the  customer  was 
bound  to  pay  any  balance  accruing  on 
the  account. 

In  Becker  v.  Fuller  (1917)  99  Misc. 
672,  164  N,  Y.  Supp.  496,  where  the 
bank  issued  to  its  depositor  a  New 
York  draft  which  was  charged  to  his 
account,  and  overdrew  it,  it  is  held 
that  no  allegation  is  necessary,  in  a 
complaint  upon  the  overdraft,  of  a 
promise  to  pay,  as  the  overdraft  is  in 
the  nature  of  a  loan  made  at  the  re- 
quest of  the  defendant,  who  impliedly 
promises  to  repay  the  same. 

The  right  to  recover  on  an  overdraft 
has  been  recognized  in  Dawes  v.  Pin- 
ner (1810)  2  Campb.  (Eng.)  486,  note; 
Moore  v.  Voughton  (1816)  1  Starkie 
(Eng.)  487,  and  Provincial  Bank  v. 
O'Reilly  (1890)  Ir.  L.  R.  26  C.  L.  313, 
where  the  question  was  as  to  the  right 
to  interest.  In  all  of  these  cases,  sim- 
ple instead  of  compound  interest  was 
allowed  the  bank. 

Under  peculiar  circumstances,  the 
right  to  recover  the  amount  of  an  over- 
draft has  been  denied.  A  bank  which 
has  paid  a  check,  payable  by  its  terms 
on  a  stated  day,  about  a  year  after  the 
due  date  of  the  check,  and  after  the 
drawer  thereof  had  paid  it  to  the 
payee,  was  held  not  entitled  to  recover 
the  amount  thereof — which  proved  to 
be  an  overdraft — from  its  customer, 
the  drawer,  in  Lancaster  Bank  v. 
Woodward  (1852)  18  Pa.  357,  57  Am. 
Dec.  618.  The  court  says  that,  as  the 
drawer  had  no  funds  in  the  bank  when 
he  drew  the  check,  he  was  bound  to 
place  them  there  before  it  became  pay- 
able, or  pay  the  amount  directly  to  the 
holder ;  that  he  chose  to  do  the  latter. 
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and  no  possible  exception  can  be  tak- 
en to  his  choice.  It  is  said  to  be  true 
that  he  ought  to  have  required  his 
check  to  be  delivered  up  to  him  on 
paying  the  amount,  but  it  is  held  that 
the  payment  of  it  extinguished  all  lia- 
bility of  the  drawer  on  account  of  it; 
that  the  bank,  on  paying  it  more  than 
a  year  after  the  time  appointed  for  its 
payment,  and  after  its  actual  payment, 
must  be  regarded  as  having  taken  it 
upon  the  credit  of  the  ihdorsers.  The 
bank  attempted  to  justify  itself  in  pay- 
ing this  overdue  checjk  when  the  draw- 
er had  no  funds  to  his  credit,  on  the 
ground  that  he  was  a  customer  in  good 
credit  and  had  given  no  notice  that  it 
had  been  paid.  In  answer  to  this  posi- 
tion, the  court  states  that  the  absence 
of  deposits  was  a  sufficient  notice  to 
them  not  to  pay  the  check;  that  checks 
are  always  supposed  to  be  drawn  on 
a  previous  deposit  of  funds.  That  a 
bank  which  pays  overdrafts  of  a  cus- 
tomer is  not  generally  precluded  from 
recovering  the  same  under  this  deci- 
sion is  evidenced  by  the  decision  in 
Jack  V.  Moyer  (1898)  187  Pa,  87,  40 
Atl.  1013,  where  the  court,  in  sustain- 
ing an  action  on  an  overdraft,  says 
that  an  action  on  an  overdraft  raises 
the  question  as  to  the  entire  account 
between  the  bank  and  its  customer, 
and  that,  if  upon  the  whole  account 
there  results  a  balance  in  favor  of  the 
bank  as  against  the  depositor,  a  cause 
of  action  would  arise  as  for  a  loan  or 
advancement  of  money  to  the  extent 
of  the  debit  balance. 

A  bank  was  denied  the  right  to  re- 
cover of  the  principal  on  overdrafts 
by  an  agent,  in  Union  Bank  v.  Mott 
(1863)  39  Barb.  (N.  ¥•)  180,  on  the 
theory  that  the  agent  had  no  author- 
ity to  overdraw. 

Where  an  agreement  was  entered  in- 
to between  a  bank  and  a  government 
official,  under  which  'the  bank  was  to 
act  as  depositary  for  government  mon- 
ey and  pay  the  same  out  on  checks,  the 
bank  cannot  recover  of  the  govern- 


ment the  amount  of  an  overdraft 
which  resulted  from  the  fraudulent 
appropriation  by  a  clerk  of  money 
with  which  he  was  intrusted  for  de- 
posit, and  the  official  drawing  for  the 
amount  which  would  have  been  de- 
posited but  for  such  fraudulent  ap- 
propriation. London  Chartered  Bank 
V.  McMillan  [1892]  A.  C.  (Eng.)  292, 
66  L,  T.  N.  S.  801,  61  L.  J.  P.  C.  N.  S. 
44.  The  court  stated  that  the  bank 
knew,  or  should  have  known,  that  any 
overdraft  was  entirely  outside  the 
scope  and  object  of  the  arrangement. 

In  Pittsburg  v.  First  Nat.  Bank 
(1911)  230  Pa.  176,  79  Atl.  406,  a  bank 
which  had  paid  an  overdraft  by  the 
treasurer  of  a  borough  upon  his  ac- 
count with  them  was  held  not  to  be 
entitled  to  recover  the  amount  of  the 
overdraft  from  the  borough.  The 
court  states  generally  that  an  over- 
draft on  a  bank  is  in  the  nature  of  a 
loan,  but  in  this  case  the  loan  was 
regarded  as  having  been  made  to  the 
treasurer,  and  not  to  the  borough. 

The  trustees  of  a  turnpike  trust 
were  held  liable  upon  an  overdraft  in 
Beckett  v,  Wilson  (1841)  10  L.  J.  C.  P. 
N.  S.  (Eng.)  325,  where  the  credit  was 
given  to  them,  and  not  alone  to  the 
trust  funds.  But  in  Coutts  v.  Irish 
Exhibition  (1890)  63  L.  T.  N.  S. 
(Eng.)  489,  the  court  on  the  facts 
held  that  the  promoters  of  an  exhibi- 
tion were  not  liable  on  an  overdraft, 
the  bank  being  held  to  have  made  the 
advances  on  the  credit  of  the  exhibi- 
tion alone. 

A  bank  was  held  not  entitled  to 
credit  itself  with  the  amount  paid» 
without  inquiry,  on  a  check  which  the 
customer,  after  making  a  mistake  in 
drawing,  tore  into  pieces  and  threw 
away,  writing  another,  which  waa  pre- 
sented and  paid,  the  torn  check  being 
presented  thereafter,  neatly  i>asted  to- 
gether on  another  piece  of  paper,  but 
so  that  the  rents  were  visible  and  the 
face  of  the  check  soiled.  Scholey  v. 
Ramsbottom  (1810)  2  Campb.  (Eng.) 
485.  W.  A.  E. 
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UNION  ESTATES  COMPANY,  Appt., 

V. 

ADLON  CONSTRUCTION  COMPANY  et  al.,  Respts. 

New  Tork  (Jiourt  of  Appeals '-^  July  11,  1917* 
(221  N.  Y.  183,  116  N.  E.  984.) 

Contract  —  to  pay  interest  —  penalty. 

1.  An  agreement  to  pay  interest  upon  a  loan  at  a  higher  rate  after  than 
is  paid  before  maturity  is  merely  contractual,  and  does  not  provide  for  a 
penalty. 

[See  note  on  this  question  beginning  on  page  367.] 

Guaranty  —  usurious  contract.  fend  on  the  ground  of  usury,  is  bind- 

2.  A  guaranty  by  an  individual  of     ing. 

a  usurious  contract  of  a  corporation,         [See  12  R.  G.   L.   1072,   1073;   see 
which,  under  the  statute,  cannot  de-     note  in  6  A.L.R.  586.] 

• 

(Chase,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special  Term, 
Part  IV.,  for  New  York  County,  in  her  favor  in  part  only,  in  an  action 
brought  to  foreclose  a  mortgage.    Reversed  in  part. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Eisman^  Levy,  Com,  &  Le-     Stewart   v.    Bramhall,   74   N.    Y.    85; 


wine,  for  appellant : 

If  the  parties  contract  for  a  lawful 
rate  of  interest  after  as  well  as  before 
maturity,  the  contract  or  stipulated 
rate  must  govern,  whether  that  be 
more  or  less  than  the  usual  or  stat- 
utory rate. 

O'Brien  v.  Young,  95  N.  Y.  428,  47 
Am.  Rep.  64;  Taylor  v.  Wing,  84  N. 
Y.  471;  Zimmermann  v.  Klauber,  139 
App.  Div.  26,  123  N.  Y.  Supp.  642 ; 
Patteson  v.  Graham,  16  N.  Y.  S.  R. 
703,  1  N.  Y.  Supp.  2;  Association  for 
Relief  of  Respectable  Aged  Indigent 
Females  v.  Eagleson,  60  How.  Pr.  9; 
Genet  v.  Kissam,  21  Jones  &  S.  43; 
Ferris  v.  Hard,  135  N.  Y.  354,  32  N. 
E.  129;  Kelley  v.  Phenix  Nat  Bank, 
17  App.  Div.  498,  46  N.  Y.  Supp.  533 ; 
Daniel  v.  Gibson,  72  Ga.  368,  53  Am. 
Rep.  845. 

In  this  state,  the  lawful  rate  is  the 
stipulated  rate  not  exceeding  6  per 
cent,  except  when  the  obligor  is  a  cor- 
poration, and  even  when  the  obligor 
is  an  individual,  where  the  loan  is  of 
a  certain  nature;  and  in  these  ex- 
cepted cases  the  lawful  rate  is  the 
stipulated  rate,  whatever  its  amount. 

General  Business  Law,  §§  370,  374, 
379;  Curtis  v.  Leavitt,  15  N.  Y.  155; 
V.    Butterfield,    33    N.    Y.    665; 


Hawley  v.  Kountze,  6  App.  Div.  217, 
39  N.  Y.  Supp.  897;  Wright  v. 
Toomey,  137  App.  Div.  401,  121  N.  Y, 
Supp.  721,  affirmed  in  204  N.  Y.  661, 
97  N.  E.  1118. 

The  parties  may,  at  the  inception  of 
the  loan,  agree  as  to  an  increased  rate 
of  interest  from  maturity  to  actual 
payment,  provided  only  the  increased 
rate  be  lawful,  i.  e.,  not  usurious. 

Paine  v.  Caswell,  68  Me.  80,  28  Am. 
Rep.  21;  Eaton  v.  Boissonnault,  67 
Me.  540,  24  Am.  Rep.  52;  Gapen  v. 
Crowell,  66  Me.  282;  Hubbard  v.  Cal- 
lahan, 42  Conn.  524,  19  Am.  Rep.  564; 
Ex  parte  Furber,  L.  R.  17  Ch.  Div. 
191,  44  L.  T.  N.  S.  319,  29  Week.  Rep. 
524 ;  Florence  v.  Jeninge,  2  C.  B.  N.  S. 
454,  140  Eng.  Reprint,  494,  26  L.  J. 
C.  P.  N.  S.  274,  3  Jur.  N.  S.  772 ;  Bur- 
ton V.  Slattery,  5  Bro.  P.  C.  234,  2 
Eng.  Reprint,  648;  Miller  v.  Kempner, 
32  Ark.  578 ;  Portis  v.  Merrill,  33  Ark. 
416;  Finger  v.  McCaughey,  114  Cal. 
64,  45  Pac.  1004;  Thompson  v.  Corner, 
104  Cal.  168,  43  .Am.  St.  Rep.  81,  37 
Pac.  900;  Browne  v.  Steck,  2  Colo.  70; 
Buckingham  v.  Orr,  6  Colo.  587;  Hub- 
bard V.  Callahan,  42  Conn.  524,  19  Am. 
Rep.  564;  Cauthen  v.  Central  Georgia 
Bank,  69  Ga.  783;  Daniel  v.  Gibson, 
72  Ga.  367,  53  Am.  Rep.  845;  Funk  v. 
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Buck,  91  111.  575;  Reeves  v.  Stipp,  91 
111.  609;  Downey  v.  Beach,  78  111.  53; 
Fisher  v.  Anderson,  25  Iowa,  28,  95 
Am.  Dec.  761;  Scottish-American 
Mortg.  Co.  V.  Wilson,  24  Fed.  310; 
Robbins  v.  Maddy,  95  Kan.  219,  147 
Pac.  826;  Kendall  v.  Equitable  L. 
Assur.  Soc.  171  Mass.  573,  51  N.  £. 
464;  Flanders  v.  Chamberlain,  24 
Mich.  305;  Davis  v.  Hendrie,  1  Mont. 
499;  Havemeyer  v.  Paul,  45  Neb.  373, 
63  N.  W.  932;  Pass  vi  Shine,  113  N. 
C.  284,  18  S.  E.  251;  Close  v.  Riddle, 
40  Or.  593,  91  Am.  St.  Rep.  580,  67 
Pac.  932;  Merchants  &  P.  Bank  v. 
Sarratt,  77  S.  C.  141,  122  Am.  St.  Rep. 
562,  57  S.  E.  621;  Huddleston  v. 
Kempner,  1  Tex.  Civ.  App.  211,  21  S. 
W.  946;  Sloane  v.  Lucas,  37  Wash. 
348,  79  Pac.  949;  Haywood  v.  Miller, 
14  Wash.  660,  45  Pac.  307;  Jefferson 
County  V.  Lewis,  20  Fla.  1009;  Shaw 
v.  Rigby,  84  Ind.  375,  43  Am.  Rep.  96 ; 
Gray  v.  Briscoe,  6  Bush,  687;  Re 
Leeds  &  Co.  49  La.  Ann.  501,  21  So. 
617;  Monnett  v.  Sturges,  25  Ohio  St. 
384;  Marietta  Iron  Works  v.  Lottimer, 
25  Ohio  St  621;  Pearce  v.  Hennessy, 
10  R.  I.  223;  Lanahan  v.  Ward,  10  R. 
I.  299;  Mobley  v.  Davega,  16  S.  C.  73, 
42  Am.  Rep.  632;  Overton  v.  Bolton,  9 
Heisk.  762,  24  Am.  Rep.  367;  New  Or- 
leans V.  Warner,  175  U.  S.  147,  44 
L.  ed.  108,  20  Sup.  Ct.  Rep.  44;  Pettis 
V.  Darling,  57  Vt.  647;  Cecil  v.  Hicks, 
29  Gratt.  1,  26  Am.  Rep.  891 ;  Barbour 
V.  Tompkins,  31  W.  Va.  410,  7  S,  E.  1 ; 
Spencer  v.  Maxfield,  16  Wis.  178; 
Wyoming  Nat.  Bank  v.  Brown,  7  Wyo. 
494,  75  Am.  St.  Rep.  935,  53  Pac.  291. 

Unless  the  increased  rate  is  usuri- 
ous, it  will  be  enforced. 

Davis  V.  Hendrie,  1  Mont.  499;  Tal- 
cott  V.  Marston,  3  Minn.  839,  Gil.  238; 
Gower  v.  Carter,  8  Iowa,  244,  66  Am. 
Dec.  71 ;  Fisher  v.  Anderson,  25  Iowa, 
28,  95  Am.  Dec.  761;  Hamilton  v. 
Fowler,  40  C.  C.  A.  47,  99  Fed.  23. 

The  court  erred  in  saying  that,  as 
the  increased  interest  was  not  charged 
as  a  consideration  for  a  definite  exten- 
sion of  the  time  of  pajonent,  it  was  in- 
tended merely  to  stimulate  prompt 
pajonent,  and  was  therefore  a  penalty. 

Hubbard  v.  Callahan,  42  Conn.  524, 
19  Am.  Rep.  564;  Rogers  v.  Sample,  33 
Miss.  310,  69  Am.  Dec.  349. 

Mr.  Outerbridge  Horsey,  with 
Messrs.  Anderson^  Iselin,  &  Anderson, 
for  respondents: 

A  court  of  equity  will  not  enforce 
an  agreement  for  a  penalty. 

Chaude  v.  Shepard,  122  N.  Y.  397, 


25  N.  E.  358;  Caesar  v.  Rubinson,  174 
N.  Y.  492,  67  N.  E,  58. 

An  agreement  to  pay  interest  after 
rqaturity,  at  an  increased  rate  which 
is  in  excess  of  the  statutory  rate,  is  a 
contract  for  a  penalty  against  which 
equity  will  relieve. 

Holies  V.  Wyse,  2  Vern.  289,  23  Eng. 
Reprint,  787;  Strode  v.  Parker,  2 
Vern.  316,  23  Eng.  Reprint,  804; 
Nicholls  v.  Maynard,  3  Atk.  521,  26 
Eng.  Reprint,  1100,  18  Eing.  Rul.  Cas. 
141;  Orr  v.  Churchill,  1  H.  Bl.  227, 
126  Eng.  Reprint,  131,  2  Revised  Rep. 
759;  Thompson  v.  Hudson,  L.  R.  4  H. 
L.  1,  38  L.  J.  Ch.  N.  S.  431;  Bagley 
V.  Peddie,  16  N.  Y.  469,  69  Am.  Dec.  713. 

C!oIlin>  J.,  delivered  the  opinion  of 
the  court ; 

The  ultimate  question  to  be  de- 
cided by  us  is.  Are  the  defendants 
Frazee  Realty  Company,  a  domestic 
corporation,  and  Harry  H.  Frazee, 
liable  to  the  plaintiff,  by  virtue  of 
their  written  agreement  with  the 
plaintiff,  for  interest  upon  the  sum 
secured  by  the  bond  and  mortgage  of 
the  realty  company,  at  the  rate  of  23 
per  centum  from  the  date  of  its 
maturity  ?  Thus  far  it  has  been  ad- 
judged, and  erroneously,  that  they 
were  not.  The  instrumente  were 
executed  as  a  single  transaction  July 
11,  1912.  The  bond,  fulfihnent  of 
which  was  secured  by  the  mortgage, 
obligated  the  company  to  pay  the 
plaintiff  on  October  8, 1912,  |70,000, 
with  interest  at  the  rate  of  6  per 
centum  per  annum.  By  the  written 
agreement  the  company  ^'covenants 
and  agrees  that  in  the  event  that 
said  mortgage  shall  not  be  paid  on 
said  8th  day  of  October,  1912,  the 
party  of  the  first  part  (the  com- 
pany) will,  in  addition  to  interest 
at  the  rate  of  6  per  cent  per  annum 
provided  for  in  said  mortgage,  pay 
additional  interest  at  the  rate  of  17 
per  cent  per  annum  upon  any  sums 
remaining  unpaid  upon  said  bond 
and  mortgage  from  October  8, 1912, 
until  the  day  when  said  mortgage 
and  its  accompanying  bond  shall  be 
fully  and  actually  paid."  The  de- 
fendant Harry  H.  Frazee  thereby 
guaranteed  to  the  plaintiff  the  full 
and  absolute  performance  by  thf 
company  of  all  the  terms,  covenants. 
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and  conditions  undertaken  by  it  in 
the  bond  and  mortgage,  and  in  the 
written  agreemenjt.  The  company 
wholly  defaulted  in  such  perform- 
ance. The  agreement  further  pro- 
vided: "Nothing  herein  contained 
shall  be  construed  as  obligating  the 
party  of  the  second  part,  its  succes- 
sors, or  assigns,  to  extend  the  pay- 
ment of  said  mortgage  beyond  said 
October  8,  1912,  or  as  limiting  the 
right  to  foreclose  or  take  any  other 
steps  whatsoever  in  connection  with 
said  bond  and  mortgage,  upon  a  de- 
fault in  any  of  the  terms,  covenants^ 
and  conditions  of  said  bond  and 
mortgage  for  $70,000."  In  this  ac- 
tion to  foreclose  the  mortgage,  judg- 
ment of  foreclosure  and  sale,  award- 
ing the  plaintiff  interest  at  the  rate 
of  6  per  cent  per  annum  only,  was 
entered  April  15,  1914,  Under  the 
notice  of  appeal,  the  record,  and  the 
briefs  and  arguments  of  counsel,  we 
are  to  determine  whether  or  not  the 
company  and  Frazee  were  personal- 
ly liable  for  the  additional  interest, 
from  the  maturity  of  the  debt,  at 
the  rate  of  17  per  centum. 

Inasmuch  as  the  company  is  a  cor- 
poration, the  undertaking  of  the 
written  agreement  was  not  void,  as 
being  usurious.  General  Business 
Law,  Consol.  Laws,  chap.  20,  §§  370, 
371,  373,  374.  Frazee  was  a  guar- 
antor of  •a  lawful 
contract,  and  there- 
fore liable  within 
the  obligations  of  his  guaranty. 
Rosa  V.  Butterfield,  33  N.  Y.  665. 
In  case  the  written  agreement 
creates  a  penalty  for  failure  to  pay 
the  debt  at  maturity,  the  judgments 
below  are  right.  Iq  case  it  creates 
the  contractual  obligation  to  pay  in- 
terest in  the  additional  sum,  they 
are  erroneous. 

In  the  absence  of  an  interdicting 
statute,  the  lender  and  borrower 
may  agree  that  a  rate  of  interest, 
other  than  the  rate  fixed  as  the  legal 
rate  by  a  statute,  shall  be  paid  from 
the  date  to  either  the  maturity  or 
the  payment  of  the  loan.  The  mere 
legislative  naming  of  a  rate  does 
not  \f^r  a  stipulation  for  a  different 
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rate,  either  less  or  greater.  The 
lawfulness  of  such  a  stipulation 
does  not  depend  upon  the  existence 
of  a  sanctioning  statute,  but  upon 
the  absence  of  a  prohibiting  statute. 
An  agreement  to  pay  interest  upon 
a  loan  from  its  making  until  its  pay- 
ment, disregarding  its  maturity,  is 
precisely  what  it  purports  to  be; 
that  is,  an  agreement  to  pay  interest. 
O'Brien  v.  Young,  95  N.  Y.  428,  47 
Am.  Rep.  64.  Likewise,  an  agree- 
ment to  pay  interest  contr«ct-to  pax 

upon  a  loan  from  its  interem- 
date  until  its  pay-  »*''*>*'^- 
ment,  at  a  rate  before  and  a  differ- 
ing rate  after  its  maturity,  is  an 
agreement  to  pay  interest,  and  not 
a  penalty  as  to  the  latter  rate.  In 
Herbert  v.  Salisbury  &  Y.  R.  Co. 
L.  R.  2  Eq.  221,  the  defendant  rail- 
way company  agreed  that  the  pur- 
chase money  of  lands  of  the  plain- 
tiff taken  by  it  should  be  paid  on 
or  before  the  1st  of  July,  1858 ;  that 
interest  thereon  should  be  paid  at 
the  rate  of  4  per  cent,  such  interest 
to  be  calculated  from  the  respective 
times  of  the  company  taking  pos- 
session of  each  acre  of  the  land ;  that 
from  and  after  the  1st  of  July,  1858^ 
the  company  should  pay  interest  at  5 
per  cent  upon  the  purchase  money, 
should  the  same  be  not  then  paid,, 
and  from  and  after  the  1st  of  Jan- 
uary, 1859,  should  pay  interest  at  8 
per  cent  on  all  moneys  remaining 
due  under  the  agreement  until  pay- 
•ment  thereof,  but  that  this  should 
not  be  considered  as  creating  any 
right  on  the  part  of  the  company  to 
withhold  or  delay  the  payment  of 
such  moneys  upon  paying  such  high- 
er rate  of  interest.  The  interest  be- 
gan to  run  at  different  times  be- 
tween September,  1856,  and  May, 
1857,  and  the  purchase  moqey  was 
not  paid  until  February,  1865.  The  \ 
delay  was  not  caused  by 'this  wilful, 
default  or  negligence  of  the  vendor. 
The  railway  company  refused  to  pay 
interest  at  the.  increased  rate,  in- 
sisting that  the  stipulation  therefor 
was  intended  as  a  penalty  to  secure 
the  completion  of  the  purchase  with--; 
in  a.  reasonable  time  and  hence  un-t 
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enforceable.  Lord  Romilly,  writing 
for  the  court,  said :  "I  am  of  opin- 
ion, however,  that  the  stipulation  in 
this  contract  for  payment  of  interest 
at  8  per  cent  is  not  in  the  nature  of 
a  penalty,  but  is  a  separate  and  dis- 
tinct contract.  It  is  not  the  high 
rate  of  interest  which  constitutes  a 
penalty.  I  apprehend  it  is  quite 
clear  that  if  a  vendor  and  a  pur- 
chaser enter  into  a  contract  by 
which  the  purchaser  agrees  to  pay 
10  per  cent  interest  from  the  time 
that  he  takes  possession  until  the 
contract  is  completed,  in  the  ab- 
sence of  any  fraud  or  miscon- 
duct of  the  vendor  he  is  bound 
to  pay  interest  at  10  per  cent. 
Having  made  that  contract  with  his 
eyes  open,  he  cannot  afterwards 
complain  that  that  rate  of  interest 
is  very  heavy,  or  say  that,  by  reason 
of  the  interest  being  very  heavy,  it 
is  in  the  nature  of  a  penalty  which 
the  court  of  chancery  will  relieve 
against.  So,  also,  if  the  contract 
provides  that  the  purchase  money 
shall  be  paid  in  the  course  of,  or  at 
the  end  of,  ten  years,  and  that  the 
interest  for  the  first  two  years  shall 
be  6  per  cent,  and  the  interest  for 
the  next  two  year3  shall  be  7  per 
cent,  and  so  on,  that  is  a  perfectly 
good  contract.  That  is  quite  dis- 
tinct from  a  stipulation  that  if  the 
interest  is  not  paid  regularly  the 
amount  shall  be  increased.  Here  the 
parties  thought  fit  to  enter  into  this 
contract  that  the  rate  of  interest  was 
to  be  4  per  cent  up  to  a  certain  date, 
5  per  cent  for  the  next  half  year, 
and  8  per  cent  for  every  subsequent 
year.  I  know  of  nothing  to  prevent 
persons  from  entering  Into  a  con- 
tract of  that  description."  We  ap- 
prove of  the  reasoning  and  conclu- 
sion thug  expressed.  Moreover,  they 
have  potent  support  in  judicial  de- 
cisions. '  Capen  v.  Crowell,  66  Me. 
282 ;  Kendall  v.  Equitable  Life  Assur. 
Soc.  171  Mass.  568,  51  N.  E.  464; 
Hubbard  v.  Callahan,  42  Conn.  524, 
19  Am.  Rep.  564*;  Pass  v.  Shine,  113 
N.  C.  284,  18  S.  E.  251;  National 
L.  Ins.  Co.  V.  Hale,  54  Okla.  600, 
L.R.A.1916E,   721,   154   Pac.   536; 


Miller  v.  Kempner,  82  Ark.  573; 
Sanf  ord  v.  Litchenberg,  62  Neb.  501, 
87  N.  W.  305 ;  Portis  v.  MerriU,  33 
Ark.  416;  Lamprey  v.  Mason,  148 
Mass.  231,  19  N.  E.  350;  Cauthen  v. 
Central  Georgia  Bank,  69  Ga.  733; 
Robbins  v.  Maddy,  95  Kan.  219, 147 
Pac.  826. 

It  should  be  observed  that  the 
agreement  in  the  case  at  bar  was  not 
that  the  rate  prior  to  the  maturity 
of  the  debt,  as  stipulated,  should  be 
increased,  in  case  payment  was  not 
made  as  agreed.  It  is,  of  course,  im- 
material that  the  contract  for  the 
additional  instrument  is  expressed 
in  an  instrument  contemporaneous 
with  and  separate  from  the  bond  and 
mortgage. 

The  rates  which  the  parties  have 
by  their  contract  fixed  must  be  re- 
spected. It  may  be  t^at  a  stipu- 
lated rate  may  be  so  excessive  that 
the  contract  will,  should  the  occa- 
sion arise,  be  adjudged  unconscion- 
able and  invalid — a  question  we 
would  approach  with  much  circum- 
spection. 

The  judgment  of  the  special  term 
was  entered  April  15,  1914.  Find- 
ings of  fact  are  that  the  sum  of 
$55,000,  of  the  $70,000,  payment  of 
which  was  secured  .  by  the  bond, 
mortga'ge,  and  written  agreement, 
was  advanced  prior  to  October  8, 
1912,  and  .the  sum  of  $15,000  was 
advanced  on  November  13,  1912. 
The  contract  to  pay  interest  be- 
came merged  in  the  judgment^  and 
inoperative  upon  its  entry.  The 
plaintiff  at  special  term  was  ad- 
judged the  recovery  of  interest  at 
the  rate  of  6  per  cent  per  annum. 

It  follows  that  the  judgment  of 
the  Appellate  Division  should  be  re- 
versed, in  so  far  as  it  affirms  the 
restriction  of  the  plaintiff  to  the 
recovery  of  interest  at  the  rate  of  6 
per  cent  per  annum,  and  awards 
costs  to  the  Frazee  Realty  Company 
and  Harry  H.  Frazee,  and  the  judg- 
ment of  the  Special  Term  should  be 
modified  by  adjudging  additionally 
that  the  defendants  pay  to  the  plain- 
tiff the  sum  of  the  interest  at  the 
rate  of  17  per  cent  per  annum,  on 
$55,000  from  October  8,  1912,  to 
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April  15, 1914,  and  on  $15,000  from 
November  13,  1912,  to  April  15, 
1914,  with  costs  in  this  court  and 
the  Appellate  Division,  and  that  the 
plaintiff  have  execution  therefor. 


Cardozo,  Pound,  Crane,  and  An- 
drews, JJ.,  concur. 

Chase,  J.,  dissents. 
McLaughlin,  J.,  not  sitting. 


ANNOTATION. 

Validity  and  effect  of  anticipatory  provision  in  contract  in  relation  to  rate  of 

interest  in  the  event  of  default 


I.  Introduction,  367. 
II.  stipulation  for  higher  rate  of  interest 

after  maturity,  369. 
in.  stipulation  for  higher  rate  of  interest 
after  default  in  payment  of  inter- 
est, 372. 
IV.  Stipulation  for  higher  rate  of  interest 

from  date  in  case  of  default,  372. 
V.  Stipulation  for  interest  from  date  of 
note  in  case  of  nonpayment  at  ma- 
turity of  noninterest-bearing  note, 
374. 
VI.  When  higher  rate  of  interest  begins 
to  run,  376. 

/.  IniroducUan* 

The  question  under  annotation  pre- 
supposes that  the  stipulation  for  the 
increased  rate  of  interest  is  not  in- 
valid for  usury;  and  the  note  is  there- 
fore not  concerned  with  the  objections 
that  may  be  made  to  the  stipulation  on 
this  ground. 

It  is  the  theory  of  some  cases  that 
the  parties  cannot  stipulate  as  to  in- 
terest after  the  maturity  of  the  note, 
for  the  reason  that  such  a  stipulation 
is  an  attempt  to  liquidate  damages, 
and,  because  the  case  is  not  a  proper 
one  for  the  liquidation  of  damages, 
the  stipulation  must  be  regarded  as  a 
penalty  which  is  unenforceable.  In 
discussing  the  question,  it  is  stated 
that  the  clause  in  a  note  fixing  the  in- 
terest after  maturity  ''cannot  be  re- 
^rded  as  a  stipulation  to  pay  inter- 
est, strictly  speaking,  because  the  con- 
tract into  which  the  parties  were  en- 
tering precludes  the  idea  under  the 
rule  above  adopted.  The  contract  or 
promise  was  to  pay  the  principal  sum 
on  a  specified  day,  with  interest  at  the 
rate  of  3  per  cent  per  month,  and  the 
promise  so  to  do  is  utterly  inconsistent 
with  the  position  that  the  parties  did 
not  intend  to  perform,  and  provided 
the  interest,  which  was  to  run  on  a 


new  and  different  contract,  to  com- 
mence when  the  first  terminated, 
which  is  essential  to  its  being  inter- 
est. The  express  contract  to  pay  at 
the  certain  day  must  destroy  the  idea 
of  an  agreement  not  to  pay,  and  a  new 
contract  with  a  new  rate  of  interest 
to  commence;  the  two  propositions 
cannot  stand  together.  The  only  in- 
telligible interpretation  of  the  clause 
is  that  the  party  promising  to  pay 
meant  to  do  so,  and  terminate  the  con- 
tract, and  this  was  expected  of  him  by 
the  promisee ;  and  both,  knowing  that 
the  promise  might  not  be  fulfilled, 
agreed  that  on  default  of  payment  the 
promisor  should  pay,  as  damages  for 
his  breach  of  contract,  the  increased 
rate  of  5  per  cent  per  month  until  he 
paid  the  note.  This,  in  other  words, 
was  an  attempt  to  liquidate  the  dam- 
ages for  the  failure  to  perform  the 
contract."  Mason  v.  Callender  (1858) 
2  Minn.  350,  Gil.  302,  72  Am.  Dee.  102. 
The  court  then  decides  that  the  case 
is  not  a  proper  one  for  the  parties 
thus  to  liquidate  their  damages.  Not- 
withstanding the  parties  were  held  to 
have  no  power  to  stipulate  as  to  in- 
terest after  the  maturity  of  the  note, 
the  Minnesota  court  at  first  did  not 
apply  this  theory  strictly,  but  held  that 
the  rate  stipulated  for  before  matu- 
rity in  the  contract  governed  after  ma- 
turity. Ibid.  Upon  reargument  of  the 
question,  however,  in  subsequent 
cases,  it  was  held  that  the  legal  rate 
of  interest  governed  after  the  matu- 
rity of  the  note,  and  not  that  stipulated 
in  the  contract.  Talcott  v.  Marston 
(1859)  3  Minn.  339,  Gil.  238;  Kent  v. 
Brown  (1859)  3  Minn.  347,  Gil.  246; 
Bidwell  V.  Whitney  (1860)  4  Minn.  76, 
Gil.  45. 
Although  such  a  stipulation  is  unen* 
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forceable,  if  the  maker  of  the  note  has 
given  a  mortgage  to  secure  it,  with 
power  of  sale,  and  the  holder  has  sold 
the  property  and  collected  the  higher 
rate  provided  after  maturity,  without 
objection. from  the  maker,  the  maker 
cannot  recover  it.  Bidwell  v.  Whitney 
(Minn.)  supra;  Culbertson  v.  Lennon 
(1860)  4  Minn.  57,  Gil.  26.  Or,  if  the 
parties  have  had  an  accounting  and 
settlement,  and  the  maker  has  given 
a  new  note,  including  therein  a  sum 
for  interest  at  the  greater  rate,  after 
maturity  of  the  original  note,  than  it 
would  bear  according  to  law,  he  "will 
be  regarded  as  having  waived  his  right 
to  avoid  the  greater  rate.  Martin  v. 
Lennon  (1872)  19  Minn.  73,  Gil.  46. 

So,  where  a  mortgage  given  to  se- 
cure a  note  carries  on  its  face  full  no- 
tice that  there  is  an  exorbitant  rate  of 
interest  before  maturity,  and  a  great- 
er rate  as  damages  if  not  paid,  subse- 
quent encumbrancers  cannot  object  to 
the  payment  of  the  interest  stipulated. 
Mills  V.  Kellogg  (1862)  7  Minn.  469, 
Gil.  377.  In  this  connection^  see  notes 
to  Stuckey  v.  Middle  States  Loan  Bldg. 
&  Constr.  Co.  8  LJl.A.(N.S.)  814,  and 
Burnett  v.  Young  Men's  Bldg.  &  L. 
Asso.  48  L.R.A.  (N.S.)  840. 

One  who  has  given  a  mortgage  to 
secure  a  note  given  by  another,  with 
interest  after  maturity,  cannot  object 
to  a  payment  made  by  the  debtor,  and 
application  thereof  by  agreement  to  a 
higher  rate  of  interest  stipulated  for 
in  the  note.  Allen  v.  Jones  (1863)  8 
Minn.  202,  Gil.  172. 

Under  this  theory  that  the  parties 
cannot  stipulate  as  to  interest  after 
maturity,  it  is  apparent  that  a  stipu- 
lation as  to  an  increased  rate  of  in* 
terest  after  maturity  is  invalid.  The 
rule  thus  prevailing  in  Minnesota  was 
changed  by  statute,  which  was  held  to 
authorize  the  charging  of  the  same 
rate  after  maturity  as  before,  but  not 
an  increased  rate.  Newell  v.  Houlton 
(1875)  22  Minn.  19.  The  statute  in 
question  provided  that  ''interest  for 
any  legal  indebtedness  shall  be  at  the 
rate  of  $7  upon  $100  for  a  year  unless 
a  different  rate  is  contracted  for  in 
writing,  and  all  contracts  shall  bear 
the  same  rate  of  interest  after  they 


become  due  as  before  if  it  clearly  ap- 
pears therefrom  that  such  was  the  in- 
tention of  the  parties,  but  no  contract 
for  a  greater  rate  of  interest  than  $12 
upon  $100  for  the  year  shall  be  valid 
for  the  excess  of  interest  over  12  per 
cent."  This  statute  was  held  to  au- 
thorize the  parties  to  express  in  their 
contract  an  intention  that  the  rate  re- 
served before  due  should  be  the  rate 
after  due,  or  the  measure  of  damages 
en  a  breach,  but  not  to  authorize  a 
rate,  after  due,  different  from  that 
before  due.  A  stipulation  for  the  pay- 
ment of  the  same  rate  after  maturity 
as  the  note  bore  before,  together  with 
attorney's  fees,  was  held  to  be  a  stipu- 
lation for  an  increased  rate,  and  there- 
fore to  reduce  the  rate  after  matu- 
rity to  the  legal  rate.  White  v.  litis 
(1877)  24  Minn.  43.  One  of  the  notes 
in  this  case,  however,  only  bore  the 
stipulated  rate  for  half  the  time  it  ran 
before  maturity,  but  no  point  is  made 
of  this.  A  rate  of  interest  before  ma- 
turity, expressed  in  coupon  interest 
notes,  will  sustain  the  charging  of  the 
same  rate  after  maturity.  Holbrook  v. 
Sims  (1888)  39  Minn.  122,  29  N.  W. 
74,  140.  In  case  of  a  stipulation  for 
an  increased  rate  after  maturity,  the 
legal  rate  prevailed. 

According  to  the  great  weight  of  au- 
thority, the  parties  may  stipulate  for 
interest  after  the  maturity  of  the  note. 
This  has  been  held  directly  in  Hub- 
bard V.  Callahan  (1875)  42  Conn.  534, 
19  Am.  Rep.  564;  Capen  v.  Crowell 
(1877)  66  Me.  282.  And  without  con- 
sidering the  abstract  question  of  the 
right  to  contract  for  interest  after  ma- 
turity, the  validity  of  such  a  stipula- 
tion is  sustained  or  assumed  to  be 
valid  by  the  majority  of  courts.  See 
cases  cited  in  subsequent  subdivisions 
of  this  note.  Smith  v.  Whitaker 
(1860)  23  IlL  367,  sustains  such  a  con- 
tract also,  but  the  decision  was  on  an- 
other point.  A  note  providing  for  "10 
per  cent  after  due,"  the  word  "inter- 
est'' not  being  contained  in  the  note, 
will  be  construed  as  10  per  cent  in- 
terest, and  not  as  a  10  per  cent  penalty 
to  be  added  to  the  amount  of  the  note, 
the  aggregate  sum  to  draw  interest 
fixed  by  law.  Higley  v.  Newell  (1869) 
28  Iowa,  516.    As  thus  construed,  the 
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eoatraict  was  assumed  to  be  valid  in 
this  ease.  Recovery  was  allowed  on  a 
note  v^ltich  drew  interest  after  matu- 
rity, in  Young  v.  Thompson  (1868)  2 
Kan.  88»  ^vrithout  any  question  as  to  the 
validity  o^  such  an  agreement.  The 
facts  are  not  clearly  stated  in  Lalande 
7.  BreauTc  (1850)  6  La.  Ann.  505,  but 
apparency  such  an  agreement  was 
sttstainecl  in  that  case. 

See  also  cases  cited  in  subsequent 
subdivisions  of  the  note. 

By  virtue  of  a  statute,  a  stipulation 
for  interest  after  maturity  was  held 
valid  in  Montana.  Davis  v.  Hendrie 
(1872)  1  Mont.  499.  Section  2  of  the 
statute  in  this  case  provided  that 
"creditors  shall  be  allowed  to  collect 
and  receive  interest,  when  there  is  no 
ajfreeuaent  as  to  the  rate  thereof,  at 
the  rate  of  10  per  cent  per  annum 
f:^^^  they  become  due  on  any  bond, 
""^  Promissory  note,  or  other  instru- 
ment in  writing."  Section  3  of  the 
act  provided  that  ''the  parties  to  any 
bond,  bill,  promissory  note,  or  other 
instrument  of  writinsr,  may  stipulate 
therein  the  payment  of  a  greater  or 
higher  rate  of  interest  than  10  per 
cent  per  annum,  and  any  such  stipu- 
lation contained  in  any  such  instru- 
ment of  writing  may  be  enforced  in 
any  court  of  law  or  equity  of  com* 
petent  jurisdiction  in  this  territory/' 
The  statute  is  construed  to  give  par- 
ties to  promissory  notes  and  other  in- 
struments of  writing  the  power  to 
agree  upon  the  amount  of  interest  that 
may  be  collected  by  way  of  stipulated 
damages  after  the  maturity  of  the  con- 
tract; and  the  court  states  there  is  no 
reason  why  a  different  rule  should  be 
established  in  a  case  where  the  legis- 
lative assembly  enacts  what  shall  be 
the  interest  collected  by  way  of  dam- 
ages, and  where  it  authorizes  the  par- 
ties to  make  a  stipulation  as  to  what 
interest  will  be  proper  as  such  dam- 
ages. 

The  right  to  the  higher  rate  may  be 
waived.  The  receipt  by  the  holder  of 
a  note  of  interest  at  the  lower  rate, 
in  fall  payment  of  the  interest  due  on 
the  note,  is  a  waiver  of  the  right  to 
receive  the  larger  sum.  Thompson  v. 
Gomer  (1894)  4  CaL  Unrep.  606,  36 
Pac.  434.  Such  acceptance  does  not» 
12  A.L.R.— 24. 


however,  constitute  a  waiver  of  in- 
terest at  the  higher  rate  for  the  time 
for  which  the  lower  rate  is  not  accept- 
ed. Thompson  v.  Gomer  (1894)  104 
CaL  168,  43  Am.  St.  Rep.  81,  37  Pac. 
900.  It  has  been  held,  however,  that 
the  acceptance  of  a  less  rate  from  time 
to  time  for  various  short  periods  for 
nearly  a  year  after  the  maturity  of  the 
note,  and  so  long  as  the  maker  lives, 
amounts  to  a  waiver  of  the  higher 
rate  stipulated  for,  not  only  as  to  the 
payment  for  which  it  is  accepted,  but 
as  to  future  payment.  Bradford  v. 
Hoiles  (1873)  66  IlL  517. 

See  Mutual  Ben.  L.  Ins.  Co.  v.  Dan- 
iels (Neb.)  infra,  VI.  The  obligee  in  a 
contract  stipulating  for  a  higher  rate 
of  interest  after  maturity,  who  in- 
dorses a  receipt  of  interest  to  a  stated 
date  and  part  of  the  principal  and  a 
stipulation  that  the  balance  of  the 
principal,  with  interest  at  a  lower  rate, 
shall  be  paid  before  a  stated  date, 
thereby  supersedes  the  contract  rate 
even  though  the  balance  of  the  prin- 
cipal is  not  paid  at  the  stated  date,  and 
can  recover  only  the  lower  rate  called 
for  in  the  indorsement.  Abrey  v. 
Schellenberg  (1900)  125  Mich.  42,  83 
N.  W.  998.  An  indefinite  extension  of 
the  time  of  payment  of  a  note  payable 
with  a  higher  rate  of  interest  after 
maturity  is  not  a  waiver  of  the  right 
to  collect  the  higher  rate,  where  there 
was  no  intention  to  waive  this  right; 
nor  does  this  indicate  that  the  trans- 
action was  a  mere  device  to  secure  a 
greater  rate  of  interest  than  the  stat' 
ute  allows.  Funk  v.  Buck  (1879)  91 
UL  575. 

//.  stipulation  for  higher  rate  of  interetft 
after  maturity. 

The  validity  of  a  stipulation  in  an 
interest-bearing  note,  that  it  shall  bear 
a  higher  but  lawful  rate  after  ma- 
turity, is  sustained  by  the  majority  of 
judicial  decisions. 

United  States. — Linton  v.  National 
L.  Ins.  Co.  (1900)  44  C.  C.  A.  54,  104 
Fed.  584. 

Arkansas.   —    Miller    v.    Kempner 

(1877)  32  Ark.  573;  Portis  v.  Merrill 

(1878)  33  Ark.  416. 

Illinois.  —  Hennessey  v.  Walsh 
(1908)  142  IlL  App.  237. 
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Kansas.   —  Sheldon   v.   Pruessner 

(1894)  52  Kan.  679,  22  L.R.A.  709,  35 
Pac.  201;  Holmes  v.  Dewey  (1903)  66 
Kan.  441,  71  Pac.  836 ;  Robbins  v.  Mad- 
dy  (1915)  95  Kan.  219,  147  Pac.  826. 

Nebraska.   —   Havemeyer   v.   Paul 

(1895)  45  Neb.  373,  63  N.  W.'932,  over- 
ruling Richardson  v.  Campbell  (1892) 
34  Neb.  181,  33  Am.  St.  Rep.  633,  51 
N.  W.  753;  Omaha  Loan  &  T.  Co.  v. 
Hanson  (1896)  46  Neb.  870,  65  N.  W. 
1058;  Home  F.  Ins.  Co.  v.  Fitch  (1897) 

52  Neb.  88,  71  N.  W.  940;  Crapo  v. 
Hefner  (1898)  53  Neb.  251,  73  N.  W. 
702;  Sanford  v.  Litchenberger  (1901) 
62  Neb.  501,  87  N.  W.  305 ;  Dusenberry 
y.  Abbott  (1901)  1  Neb.  (Unof.)  101, 
95  N.  W.  466. 

New  York. — Union  Estates  Co.  v. 
Adlon  Constr.  Co.  (reported  here- 
with) ante,  363. 

North  Carolina.  —  Pass  v.  Shine 
(1893)   113  N.  C.  285,  18  S.  E.  251. 

Oklahoma. — ^National  L.  Ins.  Co.  v. 
Hale  (1916)  54  Okla.  600,  L.R.A. 
1916E,  721,  154  Pac.  536,  overruling 
National  L.  Ins.  Co.  v.  Hall  (1912)  34 
Okla.  395,  125  Pac.  1108;  National  L. 
Ins.  Co.  V.  Silver  (1916)  —  Okla^  — , 
163  Pac.  274;  Alliance  Trust  Co.  v. 
Jackson  (1919)  —  Okla.  — ,  180  Pac. 
249. 

Oregon.— Close  v.  Riddle  (1902)  40 
Or.  592,  91  Am.  St.  Rep.  580,  67  Pac. 
932. 

Washington. — Wortman  v.  Vorhies 

(1896)  14  Wash.  152,  44  Pac.  129. 
That  such  a  stipulation  is  valid  is, 

of  course,  not  true  under  the  theory 
discussed  in  the  introduction  that  the 
parties  have  no  power  to  stipulate  for 
interest  after  maturity. 

A  stipulation  for  a  higher  rate  of  in- 
terest after  maturity  was  assumed  to 
be  valid  in  Bell  v.  San  Francisco  Sav. 
Union  (1908)  153  Cal.  64,  94  Pac.  225. 
Recovery  of  a  higher  rate  of  interest 
.stipulated  in  a  note,  in  case  it  was  not 
paid  at  maturity,  was  allowed  in  Dag- 
gett V.  Pratt  (1818)  15  Mass.  177,  but 
it  does  not  appear  that  there  was  any 
dispute  as  to  the  validity  of  such  an 
agreement.    In  Crapo  v.  Hefner  (1898) 

53  Neb.  251,  73  N.  W.  702,  where  the 
note  provided  for  the  higher  rate  after 
default  in  payment  of  principal  or  in- 
terest, it  is  not  clear  whether  the  in- 


creased rate  was  sought  to  be  recov- 
ered from  the  time  of  the  default^  or 
from  the  time  of  the  maturity  of  tho 
note.  In  Sanford  v.  Litchenberger 
(1901)  62  Neb.  501,  87  N.  W.  305,  the 
Increased  rate  on  the  note  ran  from 
maturity,  but  it  was  provided  in  the 
note  that  in  case  of  default  in  inter- 
est the  holder  might  elect  to  consider 
the  whole  note  due,  and  collect  the 
same  at  once;  apparently,  however, 
the  action  to  enforce  the  note  was  not 
brought  until  after  maturity.  See 
holding  in  Connecticut  Mut.  L.  Ins. 
Co.  V.  Westerhoflf  (1899)  58  Neb.  379. 
76  Am.  St.  Rep.  101,  78  N.  W.  724,  79 
N.  W.  731.  In  Pass  v.  Shine  (1893) 
113  N.  C.  284,  18  S.  E.  251,  the  agree- 
ment to  pay  a  higher  rate  after  ma- 
turity was  contained  in  .a  mortgage 
securing  the  note,  and  not  in  the  note 
itself.  A  contract  calling  for  a  higher 
rate  of  interest  after  maturity  was 
sustained  in  Vermont  Loan  &  T.  Co. 
V.  Dygert  (1898)  89  Fed.  123,  but  no 
question  seems  to  have  been  raised  as 
to  the  validity  of  this  provision,  ex- 
cept as  to  usury,  it  being  held  not 
usurious.  In  Weyrich  v.  Hobelman 
(1883)  14  Neb.  432,  16  N.  W.  436,  an 
agreement  to  pay  a  rate  of  interest 
higher  than  that  allowed  by  law  after 
the  maturity  was  held  not  to  render 
the  contract  usurious,  and  therefore 
did  not  prevent  the  recovery  of  all  in- 
terest, under  a  statute  providing  that 
the  holder  of  a  note  on  which  illegal 
interest  had  been  directly  or  in- 
directly contracted  for  should  recover 
only  the  principal;  but  recovery  was 
allowed  at  the  rate  fixed  in  the  note 
before  maturity,  and  not  the  higher 
rate  fixed  after.  A  similar  decision 
appears  in  Upton  v.  O'Donahue  (1881) 
32  Neb.  565,  49  N.  W.  267.  A  stipula- 
tion  in  a  land  contract,  by  the  terms 
of  which  the  purchase  price  was  due 
on  a  certain  date,  that  if  it  was  not 
paid  on  that  date  a  higher  rate  of  in- 
terest should  be  paid  for  the  first  year 
after  due,  and  a  still  higher  rate  f«r 
the  second  year  and  remaining  years 
after  due,  was  sustained  in  Herbert 
V.  Salisbury  &  Y.  R.  Co.  (1866)  L.  R. 
2  Eq.  (Eng.)  221,  the  court  stating 
that  the  stipulation  for  the  payment 
of  the  increased  rate  of  interest  is  not 
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in  -tbe  nature  of  a  penalty,  but  is  a 
sepa.  jr^kte  and  distinct  contract.    A  dis* 
tinction  is  made,   however,   between 
this  WLXM,d  an  agreement  by  a  mortgagor 
and   xnortgagee  for  a  higher  rate  of  in- 
terest if  the  debt  is  not  paid  punctual- 
ly,   'fcbe   court  stating  that  such   an 
agreement   provides   for   a   pa3rment 
whioh    is  in  the  nature  of  a  penalty, 
whioli    a  court  of  equity  will  relieve 
agaixtst.    But  see  English  cases  cited 
infra,    IV.    Miller  v.  Kempner  (1877) 
32  Ajr%K.  578.    The  court  below,  how^ 
ever,    allowed  interest  upon  the- prin- 
cipal   sum  only  at  the  rate  borne  by 
the  note;  the  holder  did  not  complain 
of  "ttiis  judgment.    A  statute  making 
void    a  provision  that  any  interest  or 
any    liigher  rate  of  interest  shall  ac- 
crue  as  a  penally  for  any  default  does 
not  apply  to  the  case  of  an  increased 
interest  provided  after  maturity,  but 
only  Inhere  the  excess  rate  runs  back 
to  the  date  of  the  paper.    Holmes  v. 
Dewey   (1903)   66  Eanu.441,  71  Pac, 
^6.     Where  the  increased  rate  has 
been  paid,  the  transaction  will  not  be 
disturbed,  nor  will  the  excess  of  in- 
terest paid  be  applied  as  payment  on 
the    principal.      Ritter    v.     Phillips 
(1873)  53  N.  Y.  586.     See  Gales  v. 
Buchanan  (N.  CO  infra,  V.,  and  Paw- 
tucket  Mut.  F.  Ins.   Co.  v.  Landers 
(Ean.)  infra,  IV. 

This  has  been  held  tnie  of  a  pro- 
vision that  the  note  shall  bear  a  high- 
er rate  from  maturity,  whether  the 
note  becomes  due  according  to  the 
terms  thereof,  or  by  reason  of  some 
default  in  payment  of  principal  or  in- 
terest. National  L.  Ins.  Co.  v.  Hale 
(1916)  54  Okla.  600,  L.R.A.1916E,  721, 
154  Pac.  536;  National  L.  Ins.  Co.  v. 
Silver  (1916)  —  Okla.  — ,  163  Pac. 
274. 

As  held  in  the  reported  case  (Un- 
ion Estates  Co,  v.  Adlon  Constb.  Co. 
ante,  363),  the  greater  interest  after 
maturity  is  not  a  penalty.  Portis  v. 
Merrill  (1878)  33  Ark.  416;  Omaha 
Loan  &  T.  Co.  v.  Hanson  (1896)  46 
Neb.  870,  65  N.  W.  1058 ;  Connecticut 
Mut  L,  Ins.  Co.  V.  Westerheif  (Neb.) 
supra,  approved  in  Kendall  v.  Selby 
(1902)  66  Neb.  60,  103  Am.  St.  Rep. 
697,  92  N.  W.  178 ;  Alliance  Trust  Co. 
V.Jackson  (1919)  -^  Okla.  — ,  180  Pac. 


249.  If  the  makers  of  a  note  neglect 
to  pay  the  same  at  maturity,  damages 
necessarily  result,  which  should  be 
measured,  in  the  absence  of  any  stipu- 
lation to  t^e  contrary,  by  the  rate  spec- 
ified  in  the  note  as  compensation  for 
the  use  of  the  money  prior  to  the 
breach  of  the  contract.  Such  dam- 
ages,  however,  are  properly  antici- 
pated and  adjusted  by  the  parties, 
and,  if  the  rate  thus  agreed  to  be  paid 
for  the  use  of  money  after  maturity 
does  not  exceed  the  highest  rate  pre- 
scribed by  law,  the  agreement,  by  the 
great  weight  of  authoril^,  is  for  liqui- 
dated damages,  and  not  in  the  nature 
of  a  penalty;  and,  the  parties  having 
agreed  upon  the  payment  of  a  rate 
recoverable  by  express  contract,  no  er- 
ror is  committed  in  assessing  the  dam- 
ages 80  agreed  upon.  Close  v.  Riddle 
(1902)  40  Or.  592,  91  Am.  St.  Rep. 
580,  67  Pac.  932. 

Nor  is  the  higher  rate  of  interest 
after  maturity  usurious.  Omaha  Loan 
&  T.  Co.  V.  Hanson  (Neb.)  supra.  Af- 
ter holding  that  an  agreement  to  pay 
a  higher  rate  than  the  statute  allows, 
only  after  the  maturity  of  the  debt, 
and  by  way  of  penalty  for  failure  to 
pay  at  maturity,  is  not  usurious,  a  re- 
covery of  such  a  rate  has  been  allowed. 
Gould  V.  Bishop  Hill  Colony  (1864) 
85  ni.  824;  Blair  v.  Chamblin  (1866) 
39  IlL  521,  89  Am.  Dec.  322;  Davis  v. 
Rider  (1870)  53  HI.  416;  Witherow  v. 
Briggs  (1873)  67  HI.  96;  Walker  v. 
Abt  (1876)  83  lU.  226  (usury  not 
pleaded;  equitable  action);  Wright  v. 
Shuck  (1845)  Morris  (Iowa)  425. 

See  Weyrich  v.  Hobelman  and  Upton 
V.  O'Donahue  (Nefo.)  supra. 

The  increased  interest,  in  such  a 
case,  is  merely  liquidated  damages  ac- 
cruing from  day  to  day,  of  which  the 
maker  can  at  any  time  relieve  himself 
by  payment,  and  therefore  involves  no 
special  hardship  calling  for  interfer- 
ence by  the  court.  Bane  v.  Gridley 
(1873)  67  111.  388.  Consequently,  equi- 
ty will  not  enjoin  a  suit  at  law  under 
such  an  instrument  (Downey  v.  Beach 
(1875)  78  111.  53),  nor  relieve  against 
it  (Blair  v.  Chamblin  (1866)  39  IlL 
521,  89  Am.  Dec.  322). 

The  question  of  usury,  however,  as 
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stated  in  the  introduction,  is  beyond 
the  scope  of  this  annotation. 

ill.  Stipulatioti  for  higher  rate  of  inters 
est  after  default  in  payment  of  inter" 
est, 

A  stipulation  that  the  note  shall 
bear  a  higher,  although  lawful,  rate 
from  a  default  in  the  payment  of  in- 
terest, is  unenforceable;  at  least,  be- 
fore the  maturity  of  the  note.  This 
attaches  something  additional  to  the 
amount  which  is  to  be  paid  for  the 
use  of  the  principal  sum,  not  because 
of  any  default  directly  in  its  payment, 
but  for  default  in  payment  of  a  sum 
or  the  sums  to  be  given  for  its  use. 
The  amount  to  be  paid  for  the  use  of 
the  principal  sum  having  been  definite- 
ly fixed  and  set  forth  in  the  note,  the 
additional  amount  to  be  borne  because 
of  default  in  payment  of  interest  is  in 
the  nature  of  a  penalty,  and  therefore 
unenforceable.  Connecticut  Mut.  L. 
Ins.  Co.  V.  Westerhoff  (1899)  68  Neb. 
379,  76  Am.  St.  Rep.  101,  78  N.  W.  724, 
79  N.  W.  731  (the  increased  rate  after 
the  maturity  of  the  note  was  allowed). 

In  Klingenfeld  v.  Houghton  (1901) 
1  Neb.  (Unof.)  868,  96  N.  W.  76,  with- 
out  any  reference  to  Connecticut  Mut. 
L.  Ins.  Co.  V.  Westerhoff,  interest  was 
calculated  at  the  higher  rate  provided 
in  a  note  from  the  time  of  beginning 
suit  thereon.  The  note  contained  a 
stipulation  accelerating  maturity  at 
the  option  of  the  holder  upon  default 
in  the  payment  of  interest,  but  wheth- 
er suit  was  begun  by  accelerating  ma- 
turity, or  not  until  after  the  note  ma- 
tured, according  to  its  terms,  does  not 
appear. 

See  Crapo  v.  Hefner  (1898)  53  Neb. 
261,  73  N.  W.  702,  and  Sanford  v. 
Litchenberger  (1901)  62  Neb.  501,  87 
N.  W.  305. 

A  stipulation  for  a  higher  rate  of 
interest  in  case  of  default  in  the  pay- 
ment of  any  interest  coupon,  to  date 
from  the  date  of  maturity  of  the  cou- 
pon last  paid,  is  invalid  in  so  far  as 
it  relates  to  the  increased  rate  before 
maturity.  Alliance  Trust  Co.  v.  Jack- 
son (1919)  —  Okla.  — ,  180  Pac.  249. 

Recovery  of  a  higher  rate  of  inter- 
est from  default  has  been  allowed  un- 
der a  stipulation  for  a  higher  rate 


from  the  date  of  the  note,  upon  de- 
fault in  the  payment  of  interest  or 
principal,  where  the  holder  of  the  note 
sought  merely  to  recover  the  higher 
rate  from  the  date  of  default.  Scot- 
tish-American Mortg.  Co.  V.  Wilson 
(1885)  24  Fed.  310.  The  opinion  is 
taken  up  largely  with  determining 
whether  the  fact  that  the  stipulation 
for  the  higher  rate  from  the  date  of 
the. note,  being  a  penalty,  prevented 
the  recovery  of  the  higher  rate  from 
the  default.  It  is  stated  that  if  the 
stipulation  had  been  that  the  higher 
rate  should  commence  from  the  date 
of  the  default,  there  would  hardly 
have  been  a  doubt  but  it  would  have 
been  a  valid  contract,  and  not  in  the 
nature  of  a  penalty.  See  Klingenfeld 
V.  Houghton  (Neb.)  supra. 

A  higher  rate  of  interest  was  al- 
lowed upon  default  in  payment  of  in- 
terest in  Ohio  Invest.  Co.  v.  Brown 
(1913)  89  Kan.  66,  130  Pac.  666,  but 
no  question  seems  to  have  been  raised 
as  to  the  validity  of  such  a  stipula- 
tion. 

IV*  stipulation  for  higher  rate  of  interest 
from  date  in  case  of  default. 

There  is  a  division  of  opinion  as  to 
the  validity  of  a  stipulation  for  a  high- 
er rate  of  interest  from  the  date  of  the 
note,  in  case  the  note  is  not  paid  at 
maturity.  One  line  of  authorities 
holds  such  a  stipulation  valid.  Finger 
V.  McCaughey  (1896)  114  CaL  64,  45 
Pac.  1004  (mortgage  foreclosure); 
Wilkerson  v.  Daniels  (1848)  1  G. 
Greene.  (Iowa)  180  (same) ;  Brown  v. 
Cory  (1900)  9  Kan.  App.  702,  59  Pac. 
1097  (action  on  a  note,  and  to  fore- 
close a  mortgage  given  to  secure  it, 
dated  before  the  enactment  of  a  stat- 
ute making  void  a  stipulation  i.i  a 
contract  that  any  interest,  or  higher 
rate  of  interest,  shall  accrue  as  a  pen- 
alty for  any  default). 

It  was  admitted  in  Robbins  v.  Mad- 
dy  (1915)  95  Kan.  219,  147  Pac.  826, 
under  a  statute  making  void  a  provi- 
sion that  any  interest,  or  any  higher 
rate  of  interest,  shall  accrue  as  a  pen- 
alty for  a  default,  that  no  interest 
could  be  collected  on  a  note  between 
its  date  and  maturity,  under  a  provi- 
sion therein  that,  if  not  paid  when  due,; 
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it  should  draw  interest  from  its  date 
until  paid. 

So,  an  agreement  to  pay  an  in- 
creased rate  of  interest  from  the  date 
of  the  note,  in  case  of  a  default  in 
the  payment  of  interest-coupon  notes 
or  of  the  principal,  is  valid.  McKay 
V.  Belknap  Sav.  Bank  (1899)  27  Colo. 
50,  59  Pac.  745.  The  note  in  this  case 
also  contained  an  agreement  acceler- 
ating the  maturity  in  case  of  default, 
at  the  election  of  the  holder.-  It  is  not 
clear  whether  the  suit  was  brought  be- 
fore the  note  matured  according  to  its 
terms,  and  under  this  provision  accel- 
erating the  maturity,  or  whether  it 
was  after  the  note  matured. 

Eccles  V.  Herrick  (1900)  15  Colo. 
App.  350,  62  Pac.  1040.  The  action  in 
this  case  was  apparently  not  brought 
until  after  the  maturity  of  the  note. 
The  note  here  contained  a  provision 
accelerating  the  maturity  in  case  of 
default,  as  in  the  case  above. 

Interest  was  computed  at  a  higher 
rate,  as  provided  in  a  stipulation  for  a 
higher  rate  from  date  in  case  of  de- 
fault in  payment  of  either  principal 
or  interest,  in  Pawtucket  Mut.  F.  Ins. 
Co.  V.  Landers  (1897)  5  Kan.  App.  623, 
47  Pac.  621 ;  but  the  computation  was 
made  from  a  date  subsequent  to  the 
maturity  of  the  note,  the  interest  hav- 
ing been  previously  paid  up  to  this 
date. 

Such  an  increased  rate  is  not  a  pen- 
alty, according  to  these  authorities 
(Finger  v.  McCaughey  (Cal.)  supra), 
against  which  a  court  of  equity. will 
grant  relief  (Wilkerson  v.  Daniels 
(Iowa)  supra) ;  but  an  agreement  to 
pay  a  higher  rate  of  interest  on  a 
contingency,  or  a  contract  for  liqui- 
dated damages  (McKay  v.  Belknap 
Sav.  Bank  (Colo.)  supra). 

On  the  contrary,  it  has  been  held, 
in  an  equitable  action  to  foreclose  a 
mortgage,  that  a  stipulation  in  the 
mortgage  for  a  higher  rate  of  interest 
from  the  date  of  the  note  in  case  it  is 
not  paid  at  maturity  is  unenforce- 
able. Krutz  V.  Bobbins  (1895)  12 
Wash.  7,  28  L.B.A.  676,  50  Am.  St.  Bep. 
871,  40  Pac.  415.  *  The  additional  rate 
of  interest  is  regarded  as  essentially 
a  penalty,  although  .not  designated  as 
atich;  and  it  is  stated  to  be  a  rule  in 


equity  never  to  enforce  either  a  penal- 
ty or  a  forfeiture.  It  is  further  stated 
that  the  additional  rate  could  not  have 
been  intended  as  compensation  for  the 
use  of  the  principal  before  maturity, 
for  the  reason  that  the  regular  rate  of 
interest  was  agreed  on  as  the  rate  of 
compensation.  It  could  not  have  been 
intended  as  compensation  for  failure 
to  pay  the  interest  when  due,  because 
it  is  proportioned  neither  to  the 
amount  of  interest  nor  the  length  of 
time  the  debtor  was  in  default.  It 
must,  therefore,  be  considered  as  a 
provision  to  secure  the  prompt  pay- 
ments of  the  regular  interest  stipu- 
lated for  the  principal  debts,  and  the 
taxes,  insurance,  and  principal  when 
due. 

It  is  held,  in  other  cases  of  fore- 
closure of  mortgages  given  to  secure 
the  debt,  that  such  a  stipulation  as  to 
increased  rate  of  interest  from  the 
date  of  the  note,  in  case  of  default,  is 
invalid,  but  no  point  is  made  of  the 
fact  that  the  action  is  in  equity.  The 
court,  in  one  such  case,  states  that  "if 
such  a  provision  is  not  a  penalty,  it 
must  be  a  stipulation  of  damages. 
Compensation  for  the  use  of  the  money 
until  maturity  is  contracted  for  at  the 
lesser  rate.  Anything  additional  must 
be  as  damages  for  not  paying  when 
due.  Damages  for  the  withholding  of 
money  are  always  measured  by  inter- 
est from  the  time  the  money  should^ 
have  been  paid,  not  from  a  past  date.  * 
The  law  limits  the  right  of  persons  to 
contract  for  such  damages  to  10  per 
cent;  that  is,  10  per  cent  during  the 
default.  To  sustain  a  stipulation  of 
damages  allowing  10  per  cent  from  a 
past  date  would  be  to  permit  an  eva- 
sion of  the  usury  laws."  Hallam  v. 
Telleren  (1898)  55  Neb.  255,  75  N.  W. 
560.  The  higher  rate,  after  the  ma- 
turity of  the  note,  was  sustained. 

A  stipulation  that  upon  default  in 
the  payment  of  interest  the  entire 
amount  of  the  note  should  become  due, 
and  should  bear  interest  at  a  higher 
rate  from  the  date,  was  assumed  to  be 
invalid  in  Scottish-American  Mortg. 
Co.  V.  Wilson  (1885)  24  Fed.  310;  at 
least,  no  claim  was  made  for  the  high- 
er rate  of  interest  from  the  date  until 
the  default. 
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It  will  be  noticed,  by  a  reference  to 
the  cases  supporting  the  theory  that 
such  a  stipulation  is  valid,  that  a  ma- 
jority were  cases  of  mortgage  fore- 
closures also,  so  that  the  difference  is 
not  the  result  of  the  action  being  in 
equity  in  the  one  case  and  in  law  in 
the  other,  but  results  from  a  differ- 
ence in  theory. 

A  recovery  of  interest  from  date  up- 
on a  note,  including  the  principal  sum 
loaned  and  interest  until  maturity,  has 
been  denied  in  an  action  on  the  note. 
Wilson  V.  Dean  (1860)  10  Iowa,  432. 
The  court  states  that  it  was  not  part  of 
the  original  consideration  for  which 
the  note  had  been  given,  that  it  can 
be  regarded  only  as  a  penalty,  and 
for  the  failure  to  pay  such  penalty 
the  plaintiff  should  have  claimed  spe- 
cial damages.  The  interest  stipulated 
for  in  this  note  was  the  same  as  it 
bore  before  maturity. 

In  England,  recovery  is  denied  at 
the  increased  rate,  on  the  theory  that 
the  increased  rate  is  but  a  penalty. 
Holies  V.  Wyse  (1693)  2  Vern.  290,  23 
Eng.  Reprint,  787;  Strode  v.  Parker 
(1694)  2  Vern.  316,  23  Eng.  Reprint, 
804.  A  distinction  is  made  between  an 
agreement  for  an  increased  rate,  and 
an  agreement  bearing  the  higher  rate, 
but  stipulating  for  a  reduction  in  case 
of  punctual  payment,  the  latter  case 
being  treated  as  valid;  and  see  Her- 
bert V.  Salisbury  &  Y.  R.  Co.  (Eng.) 
supra,  II.  The  court,  in  these  two 
cases,  distinguishes  Hallifax  v.  Hig- 
gens  (1693)  2  Vern.  134,  23  Eng.  Re- 
print, 694,  holding  the  opposite,  on  the 
theory  that  that  case  is  one  for  a  re- 
duction of  interest  from  the  higher 
rate.  The  report  of  that  case,  how- 
ever, shows  that  it  was  one  stipulating 
for  an  increased  rate  of  interest  after 
maturity.  It  is  not  clear  whether,  in 
these  cases,  the  increased  interest  ran 
from  the  date  of  the  note  or  from  the 
maturity,  but  apparently  the  former. 

F.  stipulation  for  interest  front  date  of 
note  in  case  of  nonpayment  at  maturity 
of  noninterest'hearing  note, 

s 

What  is  true  as  to  the  holdings  with 
reference  to  the  validity  of  stipula- 
tions in  interest-bearing  notes,  pro- 
viding for  a  higher  rate  of  interest 


from  date  in  case  of  nonpayment  at 
maturity,  is  also  true  in  the'  case  of 
noninterest-bearing  notes.  One  line  of 
authorities  supports  the  validity  of  a 
stipulation  in  a  noninterest-bearins: 
note  that  it  shall  bear  interest  from 
date  in  case  of  nonpayment  at  ma- 
turity. Alexander  v.  Troutman  (1846) 
1  Ga.  469;  Reeves  v.  Stipp  (1879)  91 
111.  609;  Gully  v.  Remy  (1820)  1 
Blackf.  (Ind.)  69;  Horner  v.  Hunt 
(1822)  1  Blackf.  (Ind.)  213;  Fisher  v. 
Anderson  (1868)  25  Iowa,  28,  95  Am. 
Dec.  761;  Rumsey  v.  Matthews  (1808) 
1  Bibb  (Ky.)  242  (bond  for  perform- 
ance of  certain  conditions) ;  Rogers  v. 
Sample  (1857)  33  Miss.  310,  69  Am. 
Dec.  349;  Bowler  v.  Houston  (1851)  1 
Ohio  Dec.  Reprint,  389  (was  to  bear 
interest  if  not  paid  within  two  months 
from  maturity) ;  Satterwhite  v.  M'Kie 
(1824)  16S.  C.  L.  (Harp.)  397;  Wake- 
field V.  Beckley  (1826)  14  S.  C.  L.  (S 
M'Cord)  480.  Bond  stipulating  for 
interest  if  not  punctually  paid; 
M'Nairy  v.  Bell  (1831)  1  Yerg. 
(Tenn.)  502,  24  Am.  Dec.  454. 

It  is  stated  in  Reeves  v;  Stipp 
(1879)  91  lU.  609,  that  it  is  very  clear 
the  parties  in  this  case  intended  the 
interest  reserved  should  be  the  meas- 
ure of  damages,  in  case  the  note  was 
not  paid  when  due.  The  parties  called 
it  neither  penalty  nor  liquidated  dam- 
ages, but  that  is  a  matter  of  no  conse- 
quence; it  is  simply  a  rate  of  inter- 
est which  is  lawful  by  contract  under 
our  statute,  from  the  date  of  the  note, 
inserted  with  a  view  to  procure  prompt 
payment. 

It  is  stated  in  Rogers  v.  Sample 
(1857)  33  Miss.  311,  69  Am.  Dec.  349, 
that  an  agreement  to  pay  interest  ac- 
cruing before  the  maturity  of  the  note 
would  be  valid;  that,  if  such  an  agree- 
ment would  be  valid,  the  parties  may 
stipulate  .as  a  part  of  the  contract  that 
the  interest  should  be  paid  from  the 
date,  in  the  event  that  the  debtor 
should  fail  to  make  punctual  payment; 
that  if  the  parties  could  contract  for 
the  payment  of  interest  absolutely 
from  the  date,  there  is  no  good  reason 
why  they  should  not  agree,  as  a  part 
of  the  contract,  that  it  should  be  paid 
from  the  date  on  condition. 

It  is  stated  in  Satterwhite  y.  M'Kie 
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(1824)  16  S.  C.  L.  (Harp.)  397»  that  it 
^was  certainly  competent  for  the  mak- 
er of  the  note,  who  had  received  a  full 
and  adequate  consideration,  to  con- 
tract for  the  payment  of  interest  upon 
the  debt  he  owed,  from  any  point  of 
time  after  he  had  received  the  con- 
sideration for  which  he  became  a  debt- 
or. 

Recovery  of  the  interest  stipulated 
to  be  paid  after  maturity  on  a  note, 
without  interest  if  paid  at  maturity, 
was  allowed  in  Daggett  v.  Pratt  (1818) 
15  Mass.  177,  but  there  does  not  ap- 
pear to  have  been  any  dispute  as  to 
the  validity  of  such  an  agreement. 

But  if  there  is  included  in  the 
amount  of  the  note  interest  thereon 
till  maturity,  interest  cannot  be 
charged  on  this  total  sum  (Wilson  v. 
Dean  (1860)  10  Iowa,  432),  and  this 
is  recognized  in  Fisher  v.  Anderson 
(1868)  25  Iowa,  28,  95  Am.  Dec.  76L 

According  to  these  cases,  the  pur- 
pose of  such  an  agreement  is  to  secure 
punctuality  in  the  payment  of  the  prin- 
cipal; that  such  a  stipulation  is  most 
favorable  to  the  obligor  by  allowing 
him  to  discharge  himself  from  the  pay- 
ment of  interest  by  punctually  paying 
the  principal ;  that  the  parties  are  com- 
petent to  make  this  agreement;  it  is 
prohibited  by  no  statute;  there  is  not 
turpitude  in  it;  and  there  is  no  prin- 
ciple of  sound  policy  militating  against 
it.  Rumsey  v.  Matthews  (1808)  1  Bibb 
(  Ky.)  242. 

In  Alexander  v.  Troutman  (1846)  1 
Ga«  469,  the  interest  thus  agreed  upon 
is  regarded  as  stipulated  damages, 
which  may  be  recovered. 

The  validity  of  such  a  stipulation  in 
a  note  has  been  sustained  where  it  was 
firiven  for  property  sold  on  these  spe- 
cific terms,  the  court  stating  that  it  is 
undoubtedly  the  right  of  a  vendor  to 
refuse  to  sell,  except  upon  this  or  any 
other  condition;  and,  such  being  the 
condition  of  the  sale  in  pursuance  of 
which  the  note  was  given,  it  must 
draw  interest  from  date  at  the  rate 
mentioned.  It  is  stated  by  the  court 
that,  as  the  note  shows  upon  its  face 
that  it  is  to  draw  no  interest  before 
maturity  if  then  paid,  it  is  claimed 
that  this  is  in  the  nature  of  a  penalty; 
and  in  an  ordinary  case,  and  in  case 


of  a  note  given  for  a  precedent  deb£, 
the  court  was  strongly  inclined  to 
think  such  a  provision  for  interest 
from  date  at  10  per  cent,  if  not  paid 
when  due,  ought  to  be  treated  as  a 
penalty  rather  than  stipulated  dam- 
ages for  nonpayment  at  the  day.  Flan- 
ders V.  Chamberlain  (1872)  24  Mich. 
305. 

Another  line  of  authorities  denies 
the  validity  of  such  a  stipulation. 
Dinsmore  v.  Hand  (1823)  Minor 
(Ala.)  126;  Fuqua  v.  Carriel  (1823) 
Minor  (Ala.)  170,  12  Am.  Dec.  46  (in- 
terest was  allowed  from  maturity,  but 
whether  by  virtue  of  the  contract  is 
not  clear) ;  Henry  v.  Thompson  (1824) 
Minor  (Ala.)  209;  Waller  v.  Long 
(1818)  6  Munf.  (Va.)  71  (action  on 
a  bond  at  law,  but  court  applies  equi- 
table principles). 

A  stipulation  in  a  bond  given  to  se- 
cure the  payment  of  certain  bills  of 
exchange,  that  if  the  bills  of  exchange 
should  not  be  accepted  and  paid,  the 
obligors  in  the  bond  would  pay  the 
amount  thereof,  with  interest  from 
the  day  of  their  respective  dates  by 
way  of  penalty,  is  invalid  and  unen- 
forceable. Orr  V.  Churchill  (1789)  1 
H.  Bl.  227,  126  Eng.  Reprint,  131,  2 
Revised  Rep.  759.  It  is  stated  that» 
where  the  question  is  concerning  the 
nonpayment  of  money,  the  law,  having 
by  positive  rule  fixed. the  rate  of  in- 
terest, has  bounded  the  measure  of 
damages. 

See  Robbins  v.  Maddy  (1915)  95 
Kan.  219,  147  Pac.  826.  supra,  IV. 

It  was  held  in  Smithers  v.  Gough 
(1805)  Sneed  (Ky.)  346,  that  to  con- 
strue a  stipulation  in  a  bond  that,  if 
not  paid  when  due,  "to  bear  interest 
until  paid,"  as  authorizing  interest 
from  the  date,  would  be  giving  it  a 
construction  which  would  render  it  in- 
valid, as  it  would  then  amount  to  a 
penalty.  Consequently,  it  was  con- 
strued as  stipulating  for  interest  from 
maturity.  But  see  Rumsey  v.  Mat- 
thews (Ky.)  supra,  where  the  validity 
of  such  a  stipulation  is  sustained. 

A  stipulation  in  a  bond  for  interest 
to  be  paid  from  the  date  thereof,  on 
such  sum  as  should  remain  unpaid  six- 
ty days  after  the  bond  became  due, 
was  held  in  Gales  v.  Buchanan  (1812) 
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•6  N.  C.  (2  Murph.)  145,  to  be  a  stipu- 
lation for  a  penalty,  and  to  be  reliev- 
able  in  equity.  The  holders  of  the 
bond  in  this  case  were  ordered  to  ac- 
count for  the  amount  of  interest  which 
they  had  received  upon  the  bond.  As 
to  the  right  to  a  credit  on  the  prin- 
cipal for  interest  already  paid,  see 
Ritter  v.  Phillips  (N.  Y.)   supra,  XL 

•  V/.  When  higher  rate  of  interest  "begins 

to  run. 

Where  the  validity  of  an  agreement 
for  a  higher  rate  of  interest  upon  de- 
fault is  sustained,  the  higher  rate  of 
interest  begins  to  run  at  the  date 
agreed  upon  by  the  parties.  Where 
the  validity  of  a  stipulation  as  to  an 
increased  rate  of  interest  is  denied, 
the  agreement  is  not  always  declared 
void  in  toto,  but  may  be  given  effect 
by  allowing  the  higher  rate  of  interest 
to  run  from  a  date  which  is  treated  as 
valid.  Thus,  interest  has  been  allowed 
from  the  maturity  of  noninterest- 
bearing  notes  at  the  rate  stipulated 
in  the  contract,  where  a  provision  that 
the  note  should,  if  not  promptly  paid, 
bear  interest  from  date,  has  been  held 
invalid.  Dinsmore  v.  Hand  (1823) 
Minor  (Ala.)  126;  Fuqua  v.  Carriel 
(1823)  Minor  (Ala.)  170,  12  Am.  Dec. 
46;  Robbins  v.  Maddy  (1915)  95  Kan. 
219, 147  Pac.  826.  And  the  higher  rate 
has  been  allowed  on  interest-bearing 
notes  from  maturity,  where  a  provi- 
sion for  a  higher  rate  from  the  date 
of  the  payment  of  the  last  interest 
coupon  paid,  in  case  of  default  in  the 
payment  of  any  interest  coupon,  was 
declared  invalid.  Alliance  Trust  Co. 
v.  Jackson  (1919)  —  Okla.  — ,  180 
Pac.  249. 

Where  the  note  does  not  bear  inter- 
est until  some  time  after  maturity,  but 
a  judgment  is  taken  thereon  before 
the  interest-bearing  date  arrives,  it 
has  been  held  that  the  judgment  bears 
interest  from  the  date  of  its  rendition. 
So  long  as  the  note  evidences  the  de- 
mand, no  interest  accrues  until  the 
time  agreed  on  by  the  parties,  but 
when  the  judgment  is  recovered,  the 
note  is  merged  in  the  judgment,  which 
becomes  evidence  of  the  demand  and 
bears  interest  from  its  rendition.  Bill- 
ingsley  v.  Billingsley  (1854)  24  Ala. 
518. 


In  other  cases,  the  parties  have  not 
agreed  upon  a  definite  date  from  which 
the  higher  rate  of  interest  shall  run. 
In  such  a  situation  it  devolves  upon 
the  court,  as  a  matter  of  construc- 
tion, to  determine  this  question.  In 
Denton  v.  Reading  (1870)  22  La.  Ann. 
607,  the  parties  in  an  action  over  lands 
entered  into  a  contract  by  the  terms 
of  which  one  of  them  agreed  to  pur- 
chase the  property  in  suit,  should  the 
other  be  successful,  and  to  make  a 
cash  payment  at  the  termination  of  the 
suit,  the  remainder  to  be  paid  in  six 
equal  annual  instalments  consecutive- 
ly, for  which  notes  were  to  be  given, 
stipulating  for  a  higher  rate  of  in- 
terest after  maturity;  but  should  the 
final  decision  be  delayed  beyond  a 
stipulated  date,,  the  whole  purchase 
price  should  be  on  interest  at  the  low- 
er rate  from  that  date.  The  date  of 
.the  final  decision  was  seven  years  af- 
ter the  stipulated  date.  The  first  note 
given  for  the  remainder  of  the  pur- 
chase price  was  held  to  bear  the  higher 
rate,  beginning  one  year  after  the  date 
of  the  final  4®cision,  the  second  two 
years  thereafter,  etc. 

Where  the  instrument  merely  stipu- 
lates for  interest  if  not  paid  when  due, 
it  bears  interest  from  date  in  case  of 
default.  Parvin  v.  Hoopes  (1^) 
Morris  (Iowa)  294;  Horn  v.  Nash 
(1855)  1  Iowa,  204,  63  AnL  Dec.  487; 
Main  v.  Casserly  (1885)  67  CaL  127, 
7  Pac.  .426;  Wakefield  v.  Beckley 
(1826)  14  S.  C.  L.  (3  M'Cord)  486 
(bond  stipulated  for  interest  "if  not 
punctually  paid")*  But  see  Smithers 
V.  Gough  (Ky.)  supra,  V.  A  note  bear- 
ing 3  per  cent  interest  per  annum  if 
paid  at  maturity,  "if  not,  6  per  cent 
interest  to  be  paid,''  in  case  of  default, 
bears  interest  at  6  per  cent  from  date. 
Daggett  V.  Pratt  (1818)  15  Mass.  177. 
Likewise,  where  the  note  was  payable 
without  interest  if  paid  at  maturity,  it 
bears  the  stipulated  rate  of  6  per  cent 
from  date  in  case  of  default. 

But  the  application  of  this  rule  has 
been  limited  to  cases  in  which  the  rate 
stipulated  for  is  the  same  as  the  in- 
strument would  bear  in  the  absence  of 
an  agreement.  Hackenberry  v.  Shaw 
(1858)  11  Ind.  392.  It  is  stated  that  to 
construe  the  words  to  mean  interest 
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from  fhe  time  of  default,  merely, 
would  be  equivalent  to  striking  them 
out  of  the  bill  entirely,  as  that  would 
be  the  effect  of  the  bill  without  any 
statement  as  to  interest.  If  a  higher 
rate  is  agreed  upon,  it  bears  interest 
only  from  the  date  of  maturity.  Bill- 
ingsly  V.  Cahoon  (1858)  7  Ind.  184. 
At  least,  this  is  the  construction  put 
upon  this  case  in  Hackenberry  v.  Shaw 
(Ind.)  supra,  although  no  point  is 
made  in  the  Billingsly  Case  that  the 
rate  is  higher  than  the  instrument 
would  otherwise  bear. 

A  note  containing  a  stipulation  that 
if  not  paid  when  due,  the  maker  will 
pay  $5  interest  per  week  until  paid, 
bears  interest  from  the  time  it  becomes 
due,  and  not  from  the  date  of  the  note. 
Wernwag  v.  Mothershead  (1834)  3 
Blackf.  (Ind.)  401. 

The  holder  of  a  note  is  not  entitled 
to  the  higher  rate  provided  for  in  a 
stipulation  in  the  contract  that,  if  any 
interest  remains  due  and  unpaid  for  .a 
period  of  thirty  days,  the  principal 
sum  and  all  accrued  and  unpaid  inter- 
est shall  at  once  be  due  and  payable 
at  the  option  of  the  holder  of  the  note, 
and  the  principal  sum  and  all  unpaid 
interest  shall  then  draw  interest  at  the 
higher  rate  until  paid,  where  he  has 
not  exercised  the  option  given  him  up- 
on default,  to  declare  the  entire  sum 
due.  Mortgage  Trust  Co.  v.  Bach 
(1904)  69  Kan.  749,  77  Pac.  545;  Kling- 
enfeld  v,  Houghton  (1901)  1  Neb. 
(Unof.)  868,  96  N.  W.  76;  Jensen  v. 
Lichtenstein  (1915)  45  Utah,  320,  145 
Pac.  1036.  A  declaration  upon  suit,  a 
year  after  the  default,  that  the  holder 
declares  the  note  due,  will  not  have 
the  effect  of  causing  the  increased 
rate  to  apply  from  the  time  of  default. 
Mortgage  Trust  Co.  v.  Bach  (Kan.) 
supra. 

The  increased  rate  was  allowed  in 
Klingenfeld  v.  Houghton  (Neb.)  su- 
pra, from  the  date  of  suit.  Whether 
this  was  before  maturity  of  the  note 
does  not  appear. 

The  higher  rate  of  interest  stipu- 
lated for  in  a  note  from  maturity  has 
been  held  to  begin  to  run  at  the  ma- 
turity fixed  in  the  note,  and  not  from 
the  maturity  as  accelerated,  under  a 
provision  in  the  note  accelerating  the 


maturity  in  case  of  default  in  the  pay- 
ment of  interest.  Cloud  v.  Rivord 
(1893)  6  Wash.  555,  34  Pac.  136. 

The  interest  on  notes  which  bear 
interest  after  maturity  begins  to  run 
from  the  maturity,  and  not  at  the  ex- 
piration of  the  days  of  grace.  Weems 
V.  Ventress  (1859)  14  La.  Ann.  267; 
Letchf ord  V.  Starns  (1861)  16  La.  Ann. 
252;  Wheeless  v.  Williams  (1884)  62 
Miss.  369,  52  Am.  Rep.  190. 

In  case  of  a  note  payable  at  a  cer- 
tain bank  it  has  been  held  that  the 
holder  must  prove  that  it  was  present- 
ed at  the  bank  at  maturity,  for  pay- 
ment, in  order  to  take  advantage  of  the 
stipulation  therein  for  interest  from 
date,  in  case  it  is  not  punctually  paid 
when  due;  a  presentment  after  the 
note  was  due  is  not  sufficient.  Glover 
v.  Doty  (1841)  1  Rob.  (La.)  130. 

On  tiie  contrary,  a  note  containing  a 
provision  that  it  shall  be  "without  in- 
terest if  paid  when  due,  .  .  .  and  it 
is  expressly  agreed  that  in  case  de- 
fault is  made  in  payment  it  shall  draw 
10  per  cent  interest  from  date,"  has 
been  held  to  bear  interest  from  date 
at  the  rate  stipulated,  although  the 
holder  did  not  demand  payment  at  the 
place  of  payment  mentioned  in  the 
note.  In  order  to  stop  the  running  of 
interest  on  such  an  obligation,  the 
payer  should  have  had  the  fund  at  that 
place  with  which  to  pay  it  without  de- 
mand. Citizens^  Bank  v.  Booze  (1898) 
75  Mo.  App.  189. 

Where  the  maker  has  exercised  due 
diligence  to  determine  where  a  note 
payable  at  a  certain  town  is  held,  in 
his  attempt  to  pay  it,  it  has  been  held 
that  he  is  not  chargeable  with  the  in- 
terest which  is  provided  for  in  the 
note,  from  the  date  thereof,  in  case  it 
is  not  paid  when  due.  Ansel  v.  Olson 
(1888)  39  Kan.  767,  18  Pac.  939.  The 
maker  inquired  of  the  banks  and  also 
of  loan  agents  and  brokers  at  the 
place,  but  was  unable  to  locate  the 
note  before  its  maturity.  This  was 
held  to  relieve  him  of  the  payment 
of  the  interest. 

A  note  containing  a  provision  that 
it  should  bear  interest  "at  the  rate  of 
6  per  cent  per  annum  from  date  until 
paid,"  and  also  a  provision  that  it  shall 
"bear  interest  at  the  rate  of  12  per 
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cent  per  annum,  payable  semiannually, 
from  maturity,"  has  been  construed  as 
bearing  interest  at  6  per  cent  until 
maturity  and  12  per  cfent  thereafter. 
Haywood  v.  Miller  (1896)  14  Wash. 
660,  45  Pac,  307. 

A  purchaser  of  goods  under  a  con- 
tract calling  for  half  cash,  balance  in 
six  months,  with  interest  at  10  per 
cent  after  maturity,  the  account  to  be 
settled  by  a  note  on  receipt  of  goods, 
has  been  held  chargeable  with  inter- 
est at  the  agreed  rate  on  the  whole 
amount,  from  a  date  six  months  after 
the  receipt  of  the  goods,  where  he  has 
neither  paid  cash  nor  given  the  note. 
Bradley  v.  Palen  (1889)  78  Iowa,  126, 
42  N.  W.  623. 

Where  an  extension  agreement  is 
entered  into  between  the  maker  and 
holder  of  a  note  providing  for  10  per 
cent  interest  after  maturity,  extending 
the  time  of  payment  and  providing  for 


6  per  cent  interest  thereon  during  the 
period  of  extension,  it  has  been  held 
that  the  note  will  again  draw  interest 
at  10  per  cent  after  the  expiration  of 
the  extension  period.  Mutual  Ben.  L. 
Ins.  Co.  V.  Daniels  (1903)  67  Neb.  91, 
93  N.  W.  134. 

It  has  been  held  that  the  interest  on 
a  note  due  "on  demand  after  April  27, 
1892,  and  interest  at  4  per  cent  per  an- 
num thereafter/'  begins  to  run  on 
April  27,  1892,  notwithstanding  a  de- 
mand was  not  made  at  that  tim^e. 
Larrabee  v.  Southard  (1901)  95  Me. 
385,  50  Atl.  20.  A  statutory  provision 
that,  when  a  note  is  made  payable  on 
demand  after  a  time  specified,  the 
plaintiff  shall  not  recover  in  an  action 
upon  it  unless  he  proves  a  demand 
made  at  the  place  of  payment^  prior  to 
the  commencement  of  the  suit,  doe? 
not  interfere  with  this  construction. 

W.  A.  E. 


ROYAL  INDEMNITY  CX)MPANY  OF  NEW  YORK,  Plff.  in  Err., 

V. 

NORTHERN  GRANITE  &  STONE  COMPANY. 

Ohio  Supreme  Court '^  December  9,  1919. 
.(100  Ohio  St.  373, 126  N.  E.  405.) 

Principal  and  surety  7—  paid  surety  —  rule  of  construction. 

1.  The  rule  of  strict  construction  ordinarily  applied  in  favor  of  private 
voluntary  sureties  does  not  apply  to  that  class  of  sureties  which,  for  a 
pecuniary  consideration,  undertakes  to  indemnify  an  owner  of  a  construc- 
tion against  the  defaults  of  the  principal  contractor  who  engages  to  furnish 
labor  and  materials  for  the  construction.  In  such  contracts,  where  am- 
biguous terms  are  employed,  that  construction  should  be  adopted,  if  con- 
sistent with  the  purpose  to  be  accomplished,  most  favorable  to  the 
beneficiary. 

[See  note  on  this  question  beginning  on  page  S82.] 


—  building  contractor  —  surety's  lia* 
bility  for  materials. 

2.  A  surety  of  the  character  de- 
scribed, which,  by  its  contract,  assures 
the  faithful  performance  thereof  by  a 
principal  who  agrees  to  furnish  labor 

Headnotes  by  the  Court. 


and  materials  on  a  structure,  at  his 
own  risk,  cost,  and  expense,  is  liable 
to  a  materialman  who  furnishes  ma- 
terial, in  default  of  the  principal's  pay- 
ment therefor. 

[See  21  R.  C.  L.  985.] 


Ebaor  to  the  Court  of  Appeals  for  Cuyahoga  County  to  review  a  judg- 
ment reversing  a  judgment  of  the  Court  of  Common  Pleas  sustaining  a 
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general  demurrer  to  a  second  amended  petition,  filed  to  recover  from  de- 
fendant, as  surety,  the  unpaid  balance  of  an  amount  due  for  labor  and 
material  furnished  to  the  principal.    Affirmed. 


Statement  by  Jones,  J.: 

This  was  a  suit  brought  against 
the  surety  on  a  contractor's  bond. 
On  August  18,  1915,  one  Edward  A. 
Weiland  entered  into  a  contract  with 
the  city  of  Cleveland,  under  the 
terms  of  which  he  agreed  to  build 
a  reinforced  concrete  floor  for  a  via- 
dqct  in  that  city.  One  of  the  terms 
of  his  contract  was  that  he  would, 
^'at  his  own  risk,  cost,  and  expense, 
do  all  work  and  furnish  all  ma- 
terials, labor,  tools,  appliances, 
ways,  and  means,"  in  building  the 
concrete  floor  of  that  viaduct.  To 
secure  the  construction  of  this  via- 
duct floor  Weiland  gave  a  bond  with 
the  plaintiff  in  error,  the  Royal  In- 
demnity Company  of  New  York^  as 
surety.  By  the  terms  of  this  bond 
it  was  provided  that  said  Edward 
A.  Weiland  should  "well  and  truly 
execute  all  and  singular  the  stipula- 
tions by  him  to  be  executed,  .  .  . 
and  do  and  perform  all  and  singular 
the  terms,  conditions,  and  require- 
ments of  the  plans,  specifications, 
and  contract,  .  .  .  and  should 
further  indemnify  and  save  harm- 
less said  the  city  of  Cleveland  from 
all  liens,  charges,  claims,  demands, 
loss,  costs,  and  damages  of  every 
kind  and  nature  whatsoever,  includ- 
ing claims  for  material  and  labor 
furnished  and  performed  for  and 
upon  the  work  specified  in  said 
agreement." 

After  the  execution  and  delivery 
of  said  contract  and  bond,  the  North- 
em  Ohio  Granite  &  Stone  Company 
performed  labor  and  furnished  ma- 
terial for  the  erection  of  the  rein- 
forced concrete  flooring  on  the  via- 
duct, under  a  contract  made  between 
it  and  said  Weiland.  Upon  the  fail- 
ure of  Weiland  to  pay  for  the  labor 
and  material,  the  Northern  Ohio 
Granite  &  Stone  Company  brought 
suit  for  the  amount  due,  and  asked 
judgment  therefor. 

These  facts  were  alleged  in  the 
second  amended  petition  of  plaintiff, 
the  Northern  Ohio  Granite  &  Stone 
Company,  to  which  the  defendant 


surety  company  interposed  a  gen- 
eral demurrer.  This  demurrer  was 
sustained  by  the  trial  court,  and 
judgment  entered  thereon.  The 
court  of  appeals  reversed  this  judg- 
ment, whereupon  error  was  prose- 
cuted to  this  court. 

Messrs.  Orgill,  Maschke,  &  Mellen, 

for  plaintiff  In  error: 

The  bond  given  by  Weiland  and  de- 
fendant to  the  city  of  Cleveland  was 
not  a  contract  made  for  the  benefit  of 
plaintiff. 

American  Surety  Co.  v.  Raeder,  15 
Ohio  Civ.  Ct.  47,  8  Ohio  C.  D.  684,  61 
Ohio  St.  661,  57  N.  E.  1130;  Board  of 
Education  use  of  Chandler  Lumber  Co. 
V.  -ffitna  Indemnity  Co.  159  111.  App. 
319;  iBtna  Indemnity  Co.  v.  Indian- 
apolis Mortar  &  Fuel  Co.  178  Ind.  70, 
98  N.  E.  706 ;  Baker  v.  Bryan,  64  Iowa, 
561,  21  N.  W.  83;  St.  Louis  use  of 
Glencoe  Lime  &  Cement  Co.  v.  Von 
Phul,  133  Mo.  561,  54  Am.  St.  Rep.  695, 
34  S.  W.  843;  Spalding  Lumber  Co. 
V.  Brown,  171  111.  487,  49  N.  E. 
725;  Searles  v.  Flora,  225  111.  167, 
80  N.  E.  98;  Sterling  v.  Wolf,  163 
111.  467,  45  N.  E.  218;  Hart  v.  State, 
120  Ind.  83,  21  N.  E.  654,  24  N. 
E.  151;  Greenfield  Lumber  &  Ice  Co. 
V.  Parker,  159  Ind.  571,  65  N.  E.  747; 
Green  Bay  Lumber  Co.  v.  Independent 
School  Dist.  121  Iowa,  663,  97  N.  W. 
72;  Fellows  v.  Kreutz,  189  Mo.  App. 
547,  176  S.  W.  1080;  Puget  Sound 
Brick,  T.  &  T.  C.  Co.  v.  School  Dist. 
12  Wash.  118,  48  Pac.  608 ;  Kansas  City 
use  of  Kansas  City  Hydraulic  Press 
Brick  Co.  v.  Youmans,  213  Mo.  151,  112 
S.  W.  225. 

The  parties  to  said  'bond  did  not 
place  such  a  practical  construction 
upon  the  bond  as  to  make  it  inure  to 
the  use  of  plaintiff. 

Cincinnati  v.  Cincinnati  Gaslight  & 
Coke  Co.  53  Ohio  St.  278,  41  N.  E.  239 ; 
Shaw  V.  Andrews,  62  Fed.  460. 

Defendant  is  not  estopped  to  deny 
that  said  bond  inured  to  the  use  of 
plaintiff. 

2  Pom.  Eq.  Jur.  §  805;  Adams  v. 
Brown,  16  Ohio  St.  75;  Crest  v.  Jack, 
8  Watts,  240,  27  Am.  Dec.  353 ;  Knouff 
V.  Thompson,  16  Pa,  361;  Brant  v.  Vir- 
ginia Coal  &  I.  Co.  93  U.  S.  326,  23  L. 
ed.  927 ;  Ft.  Scott  v.  W.  G.  Eads  Brok- 
erage  Co.  54  C.  C.  A.  437,  117  Fed.  51 ; 
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Morgan  v.  Farrel,  58  Conn.  413, 18  Am. 
St.  Rep.  282,  20  Atl.  614;  Moore  v. 
Bowman,  47  N.  H.  499;  Odlin  v.  Gove, 
41  N.  H.  465,  77  Am.  Dec.  773 ;  Atkin- 
son V.  Plum,  50  W.  Va.  104,  58  L.R.A. 
788,  40  S.  E.  587 ;  Pocahontas  Light  & 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267. 

Messrs.  Griswold,'  Green,  Palmer,  & 
Hadden,  for  defendant  in  error: 

The  second  amended  petition  sets 
forth  facts  showing  a  cause  of  action 
in  plaintiff  against  defendant. 

Cleveland  Metal  Roofing  &  Ceiling 
Co.  V.  Gaspard,  «9  Ohio  St.  185,  L.R.A. 
1915A,  768,  106  N.  E.  9,  Ann.  Cas. 
1916A,  745;  Koppitz-Melchers  Brew- 
ing Co.  V.  Schultz,  68  Ohio  St.  407,  67 
N.  E.  719;  W.  P.  Fuller  &  Co.  v.  Al- 
turas  School  Dist.  28  Cal.  App.  609, 
153  Pac.  743;  Lyman  v.  Lincoln,  38 
Neb.  794,  57  N.  W.  531;  American 
Surety  Co.  v.  Raeder,  15  Ohio  C.  C. 
47,  8  Ohio  C.  D.  684 ;  Henry  v.  Ankrim, 
39  Ohio  L.  J.  78 ;  Youngstown  v.  Fishel, 
89  Ohio  St.  247,  50  L.R.A.(N.S.)  921, 
104  N.  E.  141,  Ann.  Cas.  1915D,  1073; 
Bryant  v.  American  Bonding  Co.  77 
Ohio  St.  90,  82  N.  E.  960;  Southern 
Surety  Co.  v.  Masonic  Temple  Co.  4 
Ohio  App.  477;  Supreme  Council,  C. 
K.  A.  V.  Fidelity  &  C.  Co.  11  C.  C.  A. 
96,  22  U.  S.  App.  439,  63  Fed.  48; 
American  Surety  Co.  v.  Raeder,  15 
Ohio  C.  C.  47,  8  Ohio  C.  D.  684. 

Jones,  J.,  delivered  the  opinion  of 
the  court: 

The  Northern  Ohio  Granite  & 
Stone  Company  is  not  specifically 
named  as  an  obligee  in  the  bond. 
However,  it  could  maintain  an  ac- 
tion as  a  party  in  interest  under  our 
Code,  if  tlie  terms  of  the  bond 
inured  to  it  as  a  beneficiary  there- 
under. The  contract  not  only  be- 
came a  part  of  the  bond,  by  the  lat- 
ter's  requirement  that  it  should  be 
faithfully  performed,  but  was  made 
a  part  of  the  bond  in  the  specific 
terms,  "as  if  fully  set  forth"  therein. 
Among  the  terms  of  the  contract  re- 
quired to  be  faithfully  performed 
by  this  bond  was  the  one  that  re- 
quired Weiland,  "at  his  own  risk, 
cost,  and  expense,"  to  do  all  the 
work  and  furnish  all 'the  material 
for  the  reinforced  concrete  floor  of 
the  viaduct. 

Did  this  engagement  between  the 


.pity  and  the  surety  reasonably  con- 
template the  promise  to  pay  upon 
the  part  of  Weiland  for  the  labor 
and  materials  entering  into  the  su- 
perstructure? At  the  threshold  of 
this  case  we  are  confronted  with  the 
rule  announced  in  Cleveland  Metal 
Roofing  &  Ceiling  Co.  v.  Gaspard,  89 
Ohio  St.  185,  L.R.A.1915A,  768, 106 
N.  E.  9,  Ann.  Cas.  1916A,  745.  We 
do  not  deem  it  now  necessary  to 
enter  upon  a  discussion  of  the  prin- 
ciple there  announced,  further  th&n 
to  say  that  we  are  fully  in  accord 
with  that  line  of  decisions  which  up- 
holds liability  upon  the  part  of  the 
surety  for  the  pajrment  of  materid 
and  labor  furnished  under  a  stipu- 
lation in  a  bond,  guaranteeing  the 
payment  of  claims  for  material  and 
labor  required  in  the  construction  of 
the  building.  Not  only  does  the  cur- 
rent of  modem  authority  support 
this  view,  but  it  is  flanked  by 
sound  legal  reason.  We  are  utterly 
unable  to  see  why,  in  a  case  of  such 
character,  a  court  should  be  required 
to  adopt  a  construction  that  would 
nullify  not  only  the  specific  provi- 
sion of  the  bond  itself,  but  the  evi- 
dent intention  of  the  parties  there- 
to. By  the  terms 
of  that  bond  those  ruiSJy^pai" * 
who  furnished  ma-  ""lirJSIIl  "*' 
terial  and  labor  be- 
came beneficiaries  thereunder.  Nor 
is  the  principle  announced  in  the 
Gaspard  Case  in  harmony  with  two 
unreported  cases  decided  by  this 
court;  viz.,  Henry  v.  Ankrin,  39 
Ohio  L.  J.  78,  affirmed  by  the  su- 
preme court  vdthout  opinion  in  57 
Ohio  St.  665,  50  N.  E.  1130,  and 
American  Surety  Co.  v.  Raeder,  15 
Ohio  C.  C-  47,  8  Ohio  C.  D.  684. 
aflirmed  by  the  supreme  court  with- 
out opinion  in  61  Ohio  St.  661,  57 
N.  E.  1130.  We  therefore  disap- 
prove the  principle  announced  in 
th^  Gaspard  Case,  supra. 

The  earlier  rule  of  strictissimi 
juris,  adopted  for  the  protection  of 
sureties,  should  not  apply  to  cases 
of  this  character. 

'The  early  adjudications  in  sure- 
tyship treated  the  contract  as  one  of 
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great  burden  to  the  promisor,  be- 
cause of  the  fact  that  it  was  usually 
entered  into  for  accommodation 
merely,  and  without  any  participa- 
tion in  the  benefits  of  the  principal 
contract/'  Steams,  Suretyship,  2d 
€d.  §  2. 

Where  contracts  for  improve- 
ments are  entered  into  between  an 
owner  and  a  surety  who  receives  a 
premium  for  its  engagement  of  fidel- 
ity, terms  may  be  employed  which 
fairly  contemplate  the  financial  pro- 
tection of  subcontractors  who  em- 
ploy labor  and  furnish  material  for 
the  structure  contemplated  in  the 
bond.  That  labor  and  materialmen 
may  eventually  perfect  liens  against 
a  structure  would  be  a  sufficient  con- 
sideration for  immunity  of  the  own- 
er upon  the  part  of  the  surety. 

While  under  our  statute  our  Me- 
chanic's Lien  Law  may  not  have  pro- 
vided for  liens  on  this  particular 
structure,  because  of  its  public  na- 
ture, the  city  in  this  case,  knowing 
that  fact,  may  have  had  in  contem- 
plation the  protection  of  mechanics 
and  materialmen  who  could  not  ob- 
tain a  valid  lien  upon  this  structure. 
Unlike  an  ordinary  private  surety, 
a  surety  of  the  character  here  in- 
volved, which  accepts  money  consid- 
eration, has  the  power  to  and  does 
fix  the  amount  of  its  premium  so  as 
to  cover  its  financial  responsibility. 
This  class  of  suretyships,  therefqre, 
is  not  regarded  as  "a  favorite  of  the 
law."  Bryant  v.  American  Bonding 
Co.  77  Ohio  St.  90,  99,  82  N.  E.  i961. 
And  if  the  terms  of  the  surety 
contract  are  susceptible  of  two  con- 
structions, that  one  should  be  adopt- 
ed, if  consistent  with  the  purpose  to 
be  accomplished,  which  is  most  fa- 
vorable to  the  beneficiary.  Supreme 
Council,  C.  K.  A.  v.  Fidelity  &  C. 
Co.  11  C.  C.  A.  96,  22  U.  S.  App. 
439,  63  Fed.  58;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  42  L. 
ed.  977, 18  Sup.  Ct.  Rep.  552 ;  Cowles 
V.  United  States  Fidelity  &  G.  Co. 
32  Wash.  120,  98  Am.  St.  Rep.  838, 
72  Pac.  1032 ;  Mechanics'  Sav.  Bank 
&  T.  Co:  T.  Guarantee  Co.  of  N.  A. 
(C.  C.)  68  Fed.  459.  Especially  is 
this  so  when  the  contract  of  surety- 


ship employs  ambiguous  terms  re- 
lating: to  those  furnishing  labor  and 
material  which  enter  into  the  struc- 
ture. 

In  this  situation,  therefore,  tak- 
ing both  the  bond  and  the  contract 
into  consideration,  and  giving  to  the 
terms  of  the  bond  a  reasonable  con- 
struction, can  it  be  said  that  the 
parties  thereto  contemplated  the 
purpose  of  payment  for  the  labor 
and  material  that  entered  into  this 
structure?  If  Weiland  by  his  con- 
tract had  merely  engaged  to  "fur- 
nish" or  to  "provide"  materials  and 
labor  in  conformity  to  his  contract, 
it  could  reasonably  be  claimed  that 
payment  to  the  materialmen  was  not 
comprehended  within  such  terms. 
But  his  contract  provides  more  than 
that.  It  provides  that  he  shall  fur- 
nish those  materials  at  his  own  ex- 
pense. There  is  some  ambiguity  in 
the  employment  of  this  clause. 
There  was  no  necessity  for  the  em- 
ployment of  these  words  for  the 
protection  of  the  city,  because  it  was 
already  protected  by  another  term 
of  the  bond,  which  provided  that  the 
city  should  be  saved  harmless  from 
all  claims  a,nd  demands  against  it. 
These  words  must 
therefore  have  been  Ton  "ait5^ 
used  for  a  definite  ;"*lfl!l  *i*V"*' 
purpose.  Although 
Weiland  engaged  to  furnish  these 
materials  at  his  own  cost  and  ex- 
pense, this  obligation  of  the  bond 
was  broken,  for  the  materials  fur- 
nished were  furnished  at  another's 
cost  and  expense.  This  construc- 
tion of  a  contract  of  similar  char- 
acter was  upheld  in  the  case  of  W. 
P.  Fuller  &  Co.  v.  Alturas  School 
Dist.  28  Cal.  App.  609, 153  Pac.  743. 
However,  in  a  similar  case,  a  differ- 
ent construction  was  upheld  in 
Greenfield  Lumber  &  Ice  Co.  v. 
Parker,  159  Ind.  571,  65  N.  E.  747. 

The  principle  here  announced  is 
supported  by  the  case  of  Lyman  v. 
Lincoln,  38  Neb.  794,  57  N.  W.  531. 
There  the  contract  provided  that  re- 
ceipts for  claims  for  labor  and  ma- 
terials should  be  filed  with  the  board 
of  public  works,  before  the  financial 
estimate  was  paid  and  work  accept- 
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ed.  It  is  there  held  that  sUch  clause 
in  the  contract  constituted  a  promise 
to  pay  for  labor  and  material  fur- 
nished on  the  contract. 

The  disposition  of  this  feature  of 
the  case  renders  unnecessary  the 
consideration  of  other  allegred  er- 
rors presented. 

The  judgment  of  the  Court  of  Ap- 
peals, reversing  the  judgment  of  the 


Common  Pleas  Court,  is  affirmed, 
and  the  case  is  remanded  to  the  lat- 
ter, with  instructions  to  overrule  the 
demurrer  to  the  second  amended 
petition. 

Nichols,  Ch.  J.,  and  Matthias, 
Johnsony  and  Wanamaker,  JJ.,  con- 
cur. 

Merrell,  J.,  not  participating. 


ANNOTATION. 
Liability  of  surety  company  at  distinguished  from  that  of  gratuitous  surety. 


I.  General  rule,  382. 
II.  Qualification  of  rule,  387. 
III.  Application  of  rule,  389. 

1.  Oeneral  rule. 

Except  in  one  jurisdiction,  it  seems 
to  be  well  settled  that  while  the  con- 
tract of  an  individual  surety,  or  a  vol- 
untary surety  as  spoken  of  in  some 
cases,  will  be  strictly  construed  and 
all  doubts  and  technicalities  resolved 
in  favor  of  the  surety,  such  jperson  be-* 
ing  regarded  as  a  favorite  of  the  law, 
this  rule  does  not  apply  in  the  case  of 
a  company  organized  for  the  express 
purpose  of  acting  as  a  surety  for  a 
compensation.  The  courts,  with  the 
single  exception  noted,  agree  that  in 
the  case  of  a  surety  company,  acting 
for  compensation,  the  contract  will  be 
construed  most  strongly  against  the 
surety,  and  in  favor  of  the  indemnity 
which  the  obligee  has  reasonable 
grounds  to  expect.  The  courts,  fur- 
ther, in  following  this  rule,  regard  the 
contract  more  in  the  nature  of  an  in- 
surance contract,  and  by  analogy  ap- 
ply the  rules  governing  liability 
applicable  in  the  latter  class  of  con- 
tracts. 

United  States.  —  American  Surety 
Co.  V.  Pauly  (1898)  170  U.  S.  138,  160, 
42  L.  ed.  977,  987,  18  Sup.  Ct.  Rep. 
652;  United  States  Fidelity  &  G.  Co. 
V.  Golden  Pressed  &  Fire  Brick  Co. 
(United  States  Fidelity  &  G.  Co.  v. 
United  States)  (1903)  191  U.  S.  416, 
48  L.  ed.  242,  24  Sup.  Ct.  Rep.  142; 
United  States  use  of  Hill  v.  American 
Surety  Co.  (1906)  200  U.  S.  202,  50 
L.  ed.  437,  26  Sup.  Ct.  Rep.  168 ;  Mer- 
cantile Credit  Guarantee  Co.  v.  Wood 


(1895)  15  C.  C.  A.  563,  35  U.  S.  App. 
381,  68  Fed.  529 ;  Minnesota  Title  Ins. 
&  T.  Co.  V.  Drexel  (1895)  17  C.  C,  A. 
56,  36  U.  S.  App.  50,.  70  Fed.  194; 
American  Credit  Indemnity  Co.  v. 
Wood  (1896)  19  C.  C.  A.  264,  38  U.  S. 
App.  583,  73  Fed.  81;  Lowenstein  v. 
Fidelity  &  C.  Co.  (1898)  88  Fed.  474; 
Carstairs  v.  American  Bonding  &  T. 
Co.  (1902)  54  C.  C.  A.  85;  116  Fed. 
449,  certiorari  denied  in  (1902)  187 
U.  S.  644,  47  L.  ed.  346,  23  Sup.  Ct 
Rep.  844;  American  Bonding  Co.  v. 
Spokane  Bldg.  &  L.  Soc.  (1904)  65  C. 
C.  A.  121,  130  Fed.  737;  -ffltna  In- 
demnity Co.  V.  J.  R.  Crowe  Coal  & 
Min.  Co.  (1906)  83  C.  C.  A.  481,  154 
Fed.  545,  writ  of  certiorari  denied  in 

(1907)  207  U.  S.  589,  52  L.  ed.  354,  28 
Sup.  Ct.  Rep.  256;  Supreme  Council 
C.  K.  A.  V.  Fidelity  &  C.  Co.  (1894)  22 
U.  S.  App.  439,  11  C.  C.  A.  96,  63  Fed. 
48;  Tebbetts  v.  Mercantile  Credit 
Guarantee  Co.  (1896)  19  C.  C.  A.  281, 
38  U.  S.  App.  431,  73  Fed.  95;  Guaran- 
tee Co.  of  N.  A.  V.  Mechanics'  Sav. 
Bank  &  T.  Co.  (1896)  26  C.  C.  A.  146. 
47  U.  S.  App.  91,  80  Fed.  766,  reversed 
on  other  grounds  in  (1899)  173  U.  S. 
582,  43  L.  ed.  818, 19  Sup.  Ct  Rep.  551; 
Atlantic  Trust  &  D.  Co.  v.  Laurinburg 

(1908)  90  C.  C.  A.  274,  163  Fed.  690; 
Home  Mixture  Guano  Co.  v.  Ocean 
Acci.  &  Guarantee  Corp.  (1910)  176 
Fed.  600;  United  Stetes  use  of  J.  B. 
Van  Sciver  Co.  v.  United  States  Fi- 
delity &  G.  Co.  (1910)  178  Fed.  721; 
Gilmore  &  P.  R.  Co.  v.  United  States 
Fidelity  &  G.  Co.  (1913)  126  G.  C.  A. 
477,  208  Fed.  277;  Topeka  v.  Federal 
Union  Surety  Co.  (1914)  180  C.  C.  A. 
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2M,  218  Fed.  958;  Pacific  County  v. 
niinois  Surety  Co.  (1916)  284  Fed.  97; 
National  Surety  Go.  v.  McCormick 
(1920)  —  C.  C.  A.  — ,  268  Fed.  185. 

Arkansas. — ^American  Bonding  Co. 
V.  Morrow  (1906)  80  Ark.  49,  117  Am. 
St  Rep.  72, 96  S.  W.  613;  United  States 
Fidelity  &  G.  Co.  v.  Bank  of  Batesville 
(1908)  87  Ark.  348,  112  S.  W.  957; 
Title  Guaranty  &  Surety  Co.  v.  Bank 
of  Fulton  (1909)  89  Ark.  471,  33  L.R.A. 
(N5.)  676,  117  S.  W.  537;  Equitable 
Surety  Co.  v.  Bank  of  Hazen  (1915) 
121  Ark.  422,  181  S.  W.  279. 

Colorado. — ^American  Bonding  &  T. 
Co.  V.  Burke  (1906)  86  Colo.  49,  85 
Pac.  692;  Empire  State  Surety  Co.  v. 
Lindenmeier  (1913)  54  Colo.  497,  131 
Pac.  437,  Ann.  Cas.  1914C,  1189. 

Connecticut. — New  Haven  v.  East- 
ern Paving  Brick  Co.  (1906)  78  Conn. 
689,  63  Atl.  517. 

District  of  Columbia. — ^United  States 
use  ef  District  of  Columbia  v.  Bayly 
(1912)  39  App.  D.  C.  105,  41  L.R.A. 
(N£.)  422. 

Illinois.— Cily  Trust,  S.  D.  &  Surety 
Co.  V.  Lee  (1903)  204  111.  69,  68  N.  E. 
486,  affirming  107  111.  App.  263;  Unit* 
ed  States  Fidelity  &  G.  Co.  v.  First 
Nat.  Bank  (1908)  238  111.  475,  84  N.  E. 
670;  Lesher  v.  United  States  Fidelity 
k  6.  Co.  (1909)  239  111.  502,  88  N.  E. 
208;  Merchants  Underwriters  v.  Park- 
hurst-Davis  Mercantile  Co.  (1908) 
140  ni.  App.  504,  affirmed  in  (1908) 
237  111.  492,  86  N.  E.  1062. 

Indiana.— United  States  Fidelity  & 
G.  Co.  V.  Poetker  (1913)  180  Ind.  255, 
LJI.A.1917B,  984,  102  N.  E.  372; 
American  Surety  Co.  v.  Pangburn 
(1914)  182  Ind.  116,  105  N.  E.  769, 
Ann.  Cas.  1916E,  1126. 

Iowa. — ^Van  Buren  County  v.  Ameri- 
can Surety  Co.  (1908)  137  Iowa,  490, 
126  Am.  St.  Rep.  290,  115  N.  W.  24;  T. 
M.  Sinclair  &  Co.  v.  National  Surety 
Co.  (1906)  132  Iowa,  549,  107  N.  W. 
184;  Streator  Clay  Mfg.  Co.  v.  Henning 
Vineyard  Co.  (1916)  176  Iowa,  297, 
155  N.  W.  1001;  Hileman  v.  Fans 
(1916)  178  Iowa,  644, 158  N.  W.  597. 

Kansas.  —  Hull  v.  Massachusetts 
Bonding  ft  Ins.  Co.  (1912)  86  Kan.  342, 
120  Pac.  544 ;  Chicago  Lumber  Co.  v. 
Boogrlas  (1913)  89  Kan.  308,  44  L.R.A. 
(NS.)  843,  131  Pac.  563;  School  Dist. 


V.  McCurley  (1914)  92  Kan.  53,  142 
Pac.  1077.  Ann.  Cas.  1916B,  238.  And 
see  J.  R.  Watkins  Medical  Co.  v.  Hamm 
(1913)  89  Kan.  138,  130  Pac.  650. 

Kentucky.  —  Champion  Ice  Mfg.  ft 
Cold  Storage  Co.  v.  American  Bonding 
ft  T.  Co.  (1903)  115  Ky.  863,  103  Am. 
St.  Rep.  356,  75  S.  W.  197. 

Maryland. — State  use  of  Southern 
Maryland  Nat.  Bank  v.  National  Sure* 
ty  Co.  (1915)  126  Md.  290,  94  Atl.  916; 
American  Fidelity  Co.  v.  State  (1916) 
128  Md.  50,  97  Atl.  12. 

Michigan. — Grand  Rapids  Electric 
Light  ft  P.  Co.  V.  Fidelity  &  C.  Co 
(1896)  111  Mich.  148,  69  N.  W.  249 
Crystal  Ice  Co.  v.  United  Surety  Co 
(1909)  159  Mich.  102,  123  N.  W.  619 
People  use  of  H.  Houghton  &  Sons  v 
Traves  (1915)  188  Mich.  845,  154  N 
W.  130;  Maccabees  v.  Illinois  Surety 
Co.  (1917)  196  Mich.  27,  163  N.  W.  7; 
Grand  Rapids  v.  Krakowski  (1919)  — 
Mich.  — ,  174  N.  W.  201. 

Minnesota. — ^Lakeside  Land  Co.  v. 
Empire  State  Surety  Co.  (1908)  105 
Minn.  213,  117  N.  W.  431;  Brandrup 
V.  Empire  State  Surety  Co.  (1910)  111 
Minn.  376,  127  N.  W.  424;  Allen  v. 
Eneroth  (1910)- 111  Minn.  395,  127  N. 
W.  426;  George  A.  Hormel  ft  Co.  v. 
American  Bonding  Co.  (1910)  112 
Minn.  288,  33  L.R.A.(NJS.)  513,  128 
N.  W.  12 ;  Standard  Salt  &  Cement  Co. 
V.  National  Surety  Co.  (1916)  134 
Minn.  121,  158  N.  W.  ^02;  American 
Brick  ft  Tile  Co.  v.  Turnell  (1919)  143 
Minn.  96,  173  N.  W.  175. 

Missouri. — People  use  of  Hubbard  ft 
M.  Commission  Co.  v.  Cochrane  (1915) 
264  Mo.  581,  175  S.  W.  599;  Farmers 
Bank  v.  Ogden  (1915)  192  Mo.  App. 
243,  182  S.  W.  501,  188  S.  W.  201; 
Lackland  v.  Renshaw  (1914)  256  Mo. 
133,  165  S.  W.  314;  Southern  Real  Es* 
tate  ft  Financial  Co.  v.  Bankers'  Sure- 
ty Co.  (1916)  —  Mo.  — ,  184  S.  W. 
1030;  State  ex  rel.  Elberta  Peach  ft 
Land  Co.  v.  Chicago  Bonding  ft  Surety 
Co.  (1919)  279  Mo.  535,  215  S.  W.  25; 
Dorr  V.  Bankers'  Surety  Co.  (1920)  — 
Mo.  App.  — ,  218  S.  W.  398;  Kansas 
City  use  of  Missouri  P.  R.  Co.  v.  South- 
ern Surety  Co.  (1920)  —  Mo.  App.  — , 
219  S.  W.  727 ;  School  Dist.  v.  McClure 
(1920)  —  Mo.  — ,  224  S.  W.  831 ;  Roark 
v.  City  Trust,  S.  D.  ft  Surety  Co.  (1908) 
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130  Mo.  App.  401,  110  S.  W.  1;  Long 
Bros.  Grocery  Co.  v.  United  States  Fi- 
delity &  G.  Co.  (1908)  130  Mo.  App. 
421,  110  S.  W.  29;  Boppart  v.  Illinois 
Surety  Co,  (1909)  140  Mo.  App.  675, 
126  S.  W,  768;  State  ex  rel.  Matter 
V.  Ogden  (1915)  187  Mo.  App.  39,  172 
S.  W.  1172;  Kansas  City  ex  rel.  Wil- 
liams V.  Davidson  (1911)  154  Mo.  App. 
269,  133  S.  W.  365 ;  Rule  v.  Anderson 
(1911)  160  Mo.  App.  347,  142  S.  W. 
358;  Barton  v.  Title  Guaranty  &  Sure- 
ty Co.  (1915)  192  Mo.  App.  561,  183 
S.  W.  694;  Fairbanks  Canning  Co.  t. 
London  Guaranty  &  Acci.  Co.  (1911) 
154  Mo.  App.  327,  133  S.  W.  664. 

New  York.  —  Peabody  v.  Richard 
Realty  Co.  (1910)  69  Misc.  582,  125 
N.  Y.  Supp.  349,  affirmed  in  145  App. 
DiT.  903, 129  N.  Y.  Supp.  1139;  Whites- 
town  V,  Title  Guaranty  &  Surety  Co, 
(1911)  72  Misc.  498,  131  N.  Y,  Supp. 
390,    affirmed    on    opinion    below    in 

(1911)  148  App.  Div.  900,  132  N.  Y. 
Supp.  1149,  which  is  affirmed  without 
opinion  in  (1913)  209  N.  Y.  512,  102 
N.  E.  1115;  Trenton  Potteries  Co.  v. 
Title  Guarantee  &  T.  Co.  (1900)  50 
App.  Div.  490,  64  N.  Y.  Supp.  116. 

North  Carolina. — ^Bank  of  Tarboro 
V.  Fidelity  &  D.  Co.  (1901)  128  N.  C. 
366,  83  Am.  St.  Rep.  682,  38  S.  E.  908. 

North  Dakota. — ^Long  v.  American 
Surety  Co.  (1913)  23  N.  D.  492,  137  N, 
W.  41. 

Ohio.— Mercantile  Credit  &  G.  Co.  v. 
Littleford  Bros.  (1889)  18  Ohio  C.  C. 
889,  9  Ohio  C.  D.  846.  And  see  the 
reported  case  (Royal  Indemnity  Co. 
v.  Northern  Granite  &  Stone  Co. 
ante,  378) . 

Oklahoma* — Columbia  Bank  &  T.  Co. 
V.    United    States  Fidelity  &  G.  Co. 

(1912)  33  Okla.  535,  126  Pac.  656; 
Southwestern  Surety  Ins.  Co.  v.  Davis 
(1916)  53  Okla.  332,  156  Pac.  213,  and 
Southwestern  Surety  Ins.  Co.  v.  Coal 
County  (1920)  77  Okla.  137,  187  Pac. 
467  (under  statute).  And  see  Ameri- 
can Surety  Co.  v.  Scott  (1907)  18  Okla. 
264,  90  Pac.  7. 

Oregon. — Fenton  v.  Fidelity  &  C. 
Co.  (1899)  36  Or.  283,  48  L.R.A.  770, 
56  Pac.  1096;  Neilson  v.  Title  Guar- 
anty &  Surety  Co.  (1916)  81  Or.  422, 
159  Pac.  1151. 

Pennsylvania. — ^Young  v.  American 


Bonding  Co.  (1910)  228  Pa.  378,  77 
Atl.  623;  Brown  v.  Title  Guaranty  & 
Surety  Co.  (1911)  232  Pa.  337,  88 
L.R.A.(N.S.)  698,  81  Atl.  410;  Phila- 
delphia V.  Fidelity  &  Deposit  Co. 
(1911)  231  Pa.  208,  80  Atl.  62,  Ann. 
Cas.  1912B,  1085;  Philadelphia  use  of 
Geshwind  v.  Fidelity  &  D.  Co.  (1911) 
46  Pa.  Super.  Ct.  313. 

South  Carolina. — ^Walker  ▼•  Holtz- 
claw  (1900)  57  S.  C.  459,  35  S.  E.  754; 
Edgefield  Mfg.  Co.  v.  Maryland  Casual- 
ty Co.  (1907)  78  S.  C.  73,  58  S.  E.  969; 
State  Agri.  &  Mechanical  Soc.  ▼.  Tay- 
lor (1916)  104  S.  C.  167,  88  S.  E.  372. 

Tennessee. — Louisville  &  N.  R.  Go. 
v.  United  States  Fidelity  &  G.  Co. 
(1911)  125  Tenn.  658,  148  S.  W.  671; 
Hunter  v.  United  States  Fidelity  &  G. 
Co.  (1914)  129  Tenn.  572,  167  S.  W. 
692;  Green  v.  United  States  Fidelity 
&  G.  Co.  (1916)  135  Tenn.  117,  185  S. 
W.  726;  Cambria  Coal  Co.  v.  National 
Surety  Co.  (1918)  141  Tenn.  270,  209 
S.  W.  641. 

Virginia.  —  National  Surety  Co.  v. 
Com.  (1919)  125  Va.  223,  99  S.  E.  667. 

Washington. — ^Remington  v.  Fidelity 
&  D.  Co.  (1902)  27  Wash.  429,  67  Pac. 
989;  Cowles  v.  United  States  Fidelity 
&  G.  Co.  (1903)  32  Wash.  120,  98  Am. 
St.  Rep.  838,  72  Pac.  1032;  Pacific 
Bridge  Co.  v.  United  States  Fidelity 
&  G.  Co.  (1903)  33  Wash.  47,  73  Pac. 
772;  Title  Guaranty  &  T.  Co.  v.  Mur- 
phy (1909)  52  Wash.  190, 100  Pac.  315; 
Northern  P.  R.  Co.  v.  United  States 
Fidelity  &  D.  Co.  (1913)  74  Wash.  543, 
134  Pac.  498;  Costello  v.  Bridges 
(1914)  81  Wash.  192,  L.R.A.1916A,  853, 
142  Pac.  687. 

West  Virginia.  —  Ohio  County  v. 
Clemens  (1919)  —  W.  Va.  — ,  7  A.L.R. 
373,  100  S.  E.  680. 

Wisconsin.  —  United  American  F. 
Ins.  Co.  V.  American  Bonding  Co. 
(1911)  146  Wis.  573,  40  L.R.A.(N.S.) 
661,  131  N.  W.  994;  Shakman  v.  Unit- 
ed States  Credit  System  Co.  (1896)  92 
Wis.  366,  32  L.R.A.  383,  53  Am.  St. 
Rep.  920,  66  N.  W.  528. 

Wyoming.— United  States  Fidelity  ft 
G.  Co.  V.  Parker  (1912)  20  Wy».  29. 
121  Pac.  531. 

In  Topeka  v.  Federal  Union  Surety 
Co.  (1914)  130  C.  C.  A.  864,  213  Fed. 
958,  the  liability  of  a   compensated 
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surety  was  stated  as  follows:  "It  is 
entitled  to  just  the  same  consideration 
as  ordinary  litigants.  Generally,  ike 
sarety  is  a  favorite  of  the  law,  and 
should  be  held  only  where  his  liability 
is  fixed  by  the  most  strict  law.  That 
is  to  say,  what  is  known  as  the  rule 
of  strictissimi  juris  applies.  These 
rules  have  no  application  to  a  corpo- 
rate surety,  which  is  engaged  in  the 
business  of  becoming  surety  for  pre- 
miums which  arQ  supposed  to  be  based 
upon  the  amount  of  such  risks.  It  is 
not  in  the  position  of  a  voluntary  sure- 
ty who  signs  his  principal's  obligation. 
Upon  the  contrary,  surety  bonds  are 
usually  on  forms  prepared  by  the  com- 
pany, and  in  place  of  strict  construc- 
tion in  favor  of  such  surety,  the  in- 
strument is  construed  most  strongly 
against  the  surety.  Contracts  of  such 
companies  bear  a  distinct  analogy  to 
insurance,  and  are  largely  governed  by 
the  same  rules  in  construction." 

"The  rule  of  strictissimi  juris,  which 
has  been  invoked  for  the  benefit  of  pri- 
vate individual  sureties  who  sign  for 
acconunodation,  and  not  for  compensa- 
tion, and  which  requires  a  strict  con- 
struction of  the  contract  in  their  favor, 
and. a  resolution  of  all  doubts  in  their 
favor,  does  not  apply  to  the  involved 
contract  of  a  surety  company,  which 
becomes  surety  for  profit.  In  the  lat- 
ter case  the  rule  is  reversed,  and  the 
contract,  when  there  is  room  for  con- 
struction, is  to  be  construed  most 
strongly  against  the  surety,  and  in 
favor  of  the  indemnity  which  the 
obligee  had  reasonable  ground  to  ex- 
pect." United  States  Fidelity  &  G. 
Co.  V.  Poetker  (1913)  180  Ind.  255, 
LR.A.1917B,  984,  102  N.  E,  372. 

"In  a  contract  of  this  kind,  executed 
upon  a  consideration  by  a  corporation 
organized  to  make  such  bonds  for  prof- 
it, the  rule  of  construction  applied  to 
ordinary  sureties  is  not  applicable. 
The  bond  is  in  terms  prescribed  by 
the  surety,  and  any  doubtful  language 
should  be  construed  most  strongly 
against  the  surety,  and  in  favor  of  the 
indemnity  which  the  insured  had  rea- 
sonable grounds  to  expect.  Corpora- 
tions entering  into  contracts  of  this 
character  may  call  themselves  guar- 
anty or  surety  companies,  but  their 
12  A.L.R.— 25. 


business  is,  in  all  essential  particulars, 
that  of  insurers,  who,  upon  a  careful 
calculation  of  the  risks  of  such -busi- 
ness, and  with  such  restrictions  of 
their  liability  as  may  seem  to  them  suf- 
ficient, undertake  to  assure  persons 
against  loss,  in  return  for  premiums 
sufiiciently  high  to  make  such  business 
commercially  profitable.  Their  con- 
tracts are  in  fact  policies  of  insurance, 
and  should  be  so  construed;  and  the 
rule  applicable  to  contracts  of  fire  and 
life  insurance  is  the  rule  by  analogy 
most  applicable  to  a  contract  like  that 
in  this  case."  Whitestown  v.  Title 
Guaranty  &  Surety  Co.  (1911)  72  Misc. 
498,  131  N.  Y.  Supp.  390,  affirmed  on 
opinion  below  in  (1911)  148  App.  Div. 
900,  182  N.  Y.  Supp.  1149,  which  is  af- 
firmed without  opinion  in  (1913)  209 
N.  Y.  512,  102  N.  E.  1115. 

So,  in  Atlantic  Trust  &  D.  Co.  v. 
Laurinburg  (1908)  90  C.  C.  A.  274,  163 
Fed.  690,  the  court,  in  holding  a  sure- 
ty company  to  be  liable  on  its  bond  al- 
though changes  were  made  in  the  con- 
tract for  a  public  work  which  it  guar- 
anteed, said:  "The  very  reason  for 
the  existence  of  this  kind  of  corpora- 
tions, and  the  strongest  argument  put 
forward  by  them  for  patronage,  is 
that  the  embarrassment  and  hardship 
growing  out  of  individual  suretyship 
that  give  application  for  this  rule  is 
by  them  taken  away;  that  it  is  their 
business  to  take  risks  and  expect  loss- 
es. If,  with  their  superior  means  and 
facilities,  they  are  to  be  permitted  to 
take  the  risks,  but  avoid  the  losses  by 
the  rule  of  strictissimi  juris,  we  may 
expect  the  courts  to  be  constantly  en- 
gaged in  hearing  their  technical  ob- 
jections to  contracts  prepared  by 
themselves.  It  is  right,  therefore,  to 
say  to  them  that  they  must  show,  in- 
jury done  to  them  before  they  can  ask 
to  be  relieved  from  contracts'  which 
they  clamor  to  execute.  In  this  case 
no  injury,  but  benefit,  came  to  this  de- 
fendant from  all  the  changes  made, 
and  from  the  town's  guaranteeing  the 
material  order,  and  advancing  the 
money  for  the  contracting  company  to 
advance  and  perform  the  work;  and 
its  exceptions  because  of  these  are 
groundless." 

Similarly,  in  American  Surety  Co.  v» 
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Pauly  (1898)  170  U.  S.  133,  42  L.  ed. 
977,  18  Sup.  Ct.  Rep.  552,  the  court, 
in  speBking  of  the  construction  of  a 
surety  company's  bond  given  by  the 
cashier  of  a  bank,  said:  "If,  looking 
at  all  its  provisions,  the  bond  is  fairly 
and  reasonably  susceptible  of  two  con- 
structions, one  favorable  to  the  bank 
and  the  other  favorable  to  the  sure- 
ty company,  the  former,  if  consistent 
with  the  objects  for  which  the  bond 
was  given,  must  be  adopted,  and  this 
for  the  reason  that  the  instrument 
which  the  court  is  invited  to  interpret 
was  drawn  by  the  attorneys,  officers, 
or  agents  of  the  surety  company.  This 
is  a  well-established  rule  in  the  law  of 
insurance." 

In  Tebbets  v.  Mercantile  Credit 
Guarantee  Co.  (1896)  19  C.  C.  A.  281, 
38  U.  S.  App.  431,  73  Fed.  95,  it  was 
declared  that  cases  holding  that  a 
surety  was  "a  favorite  of  the  law,'* 
and  that  a  claim  against  him  was 
strictissimi  juris,  had  no  application 
to  a  contract  of  indemnify  against  mer^ 
cantile  losses.  The  court  said :  "Cor- 
porations entering  into  contracts  like 
the  one  at  bar  may  call  themselves 
•guaranty'  or  'surety'  companies,  but 
their  business  is  in  all  essential  par- 
ticulars that  of  insurers,  who,  upon 
careful  calculation  of  the  risks  of  such 
business,  and  with  such  restrictions 
of  their  liability  as  may  seem  to  them 
sufficient  to  make  it  safe,  undertake 
to  assure  persons  against  loss,  in  re- 
turn for  premiums  sufficiently  high  to 
make  such  business  commercially 
profitable.  Their  contracts  are,  in 
fact,  policies  of  insurance,  and  should 
be  treated  as  such." 

And  in  Carstairs  v.  American  Bond- 
ing &  T.  Co.  (1902)  54  C.  C.  A.  85,  116 
Fed.  449,  writ  of  certiorari  denied  in 
(1902)  187  U.  S.  644,  47  L.  ed.  346,  23 
Sup.  Ct.  Rep.  844,  it  was  declared  to  be 
quite  true  that  the  written  contracts 
of  indemnity  issued  by  surety  com- 
panies had  come  to  be  looked  upon  by 
the  courts,  and  to  be  treated,  more  as 
policies  of  insurance  than  as  bonds. 
The  court  said:  "As  contracts  of  in- 
demnity, they  will  *  be  liberally  con- 
strued so  as  to  effectuate  the  purpose 
for  which  they  were  issued,  and  as, 
like   policies   of  insurance,  they  are 


generally  prepared  by  the  bondin^f 
company,  the  rule  of  contra  proferen- 
tem will  often  be  applied  in  construing 
their  stipulations." 

In  National  Surety  Co.  v.  McCormick 
(1920)  —  C.  C.  A.  — ,  268  Fed.  185, 
the  court,  speaking  of  a  bond  given  by 
a  surety  company  conditioned  for  the 
faithful  performance  of  the  duties  of 
a  depository  of  public  funds,  in  reply 
to  the  contention  that  the  rule  of  strict 
construction  generally  applicable  to 
the  obligation  of  sureties  should  be 
applied,  said:  "But  this  is  not  that 
ordinary  contract  of  voluntary  sure- 
tyship, as  to  which  there  has  arisen 
a  sort  of  tenderness  toward  sureties. 
This  is  a  contract  of  insurance,  en- 
tered into  by  the  surety  for  the  reve- 
nue which  it  derives  from  the  busi- 
ness of  suretyship^  and  in  this  relation 
the  obligation  should  be  treated  as 
other  insurance  contracts,  which  are 
usually  construed  most  strongly 
against  the  insurer.'* 

So,  in  American  Bonding  Co.  v.  Mor- 
row (1906)  80  Ark.  49,  117  Am.  St. 
Rep.  72,  96  S.  W.  613,  it  was  declared 
to  be  now  well  settled  that  the  bond 
of  a  surety  company,  **like  any  other 
insurance  policy,"  was  to  be  most 
strongly  construed  against  the  in- 
surer, since  its  language  was  that  se- 
lected and  employed  by  the  latter^  and 
"when  doubtful  or  ambiguous  must  be 
given  the  strongest  interpretation 
against  the  insurer  which  it  will  rea- 
sonably bear." 

In  Lakeside  Land  Co.  v.  Empire 
State  Surety  Co.  (1908)  i05  Minn.  213. 
117  N.  W.  431,  it  was  declared  that  it 
had  become  very  well  settled  in  the 
courts  of  the  United  States  that  the 
strict  rule  of  construction  was  not  ap- 
plicable to  bonds  issued  by  surety 
companies,  which,  in  the  issuing  there- 
of, furnished  their  own  forms,  and 
were  presumed  to  be  acting  advisedly 
in  the  selection  of  the  language  used, 
and  that  therefore  the  intention  of  the 
parties  would  be  ascertained  by  the 
rule  applicable  to  insurance  contracts. 
"When  it  fairly  appears  from  the  face 
of  the  contract  what  the  parties  in- 
tended, a  strict  construction  of  gen- 
eral statements  or  of  particular 
clauses  will  not  be  indulged  in,  to  vary 
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the  evident  purpose  to  be  accomplished 
by  the  instrument." 

And  in  Brandrup  v.  Empire  State 
Surety  Co.  (1910)  111  Minn.  376,  127 
N.  W.  424,  it  was  held  that,  a  surety 
company  being  one  who  for  hire  ex- 
ecuted fidelity  bonds  which  in  their 
nature  more  nearly  approached  insur- 
ance policies  than  ordinary  contracts 
guaranteeing  the  fulfilment  by  an- 
other of  some  obligation  resting  upon 
him,  it  ''must  be  held  to  a  stricter 
accountability  for  its  own  acts  and 
conduct  than  would  a  surety  who  with- 
out consideration  assumed  a  similar 
obligation." 

In  Texas,  the  rule  of  strictissimi 
juris  applicable  to  the  contracts  of 
gratuitous  sureties  has  been  held  to 
govern  a  contract  of  suretyship  en- 
tered into  for  hire  by  a  surety  com- 
pany. This  doctrine  was  declared  by 
the  supreme  court  of  Texas  in  Loner- 
gan  V.  San  Antonio  Loan  &  T.  Co. 
(1907)  101  Tex.  63,  22  L.R.A.(N.S.) 
364,  130  Am.  St.  Rep.  803,  104  S.  W. 
1061,  106  S.  W.  876,  and  that  decision 
was  followed  by  the  same  court  in  a 
recent  case.  Hess  &  S.  Engineering 
Co.  V.  Turney  (1919)  —  Tex.  ^,  216 
S.  W.  621.  The  Lonergan  Case  was 
followed  by  the  court  of  civil  appeals 
in  American  Surety  Co.  v.  Koen  (1908) 
49  Tex.  Civ.  App.  98,  107  S.  W.  938, 
and  General  Bonding  &  C.  Co.  v. 
Waples  Lumber  Co.  (1915)  —  Tex. 
Civ.  App.  — ,  176  S.  W.  651.  A  con- 
trary  view  was  apparently  taken  by 
the  court  of  civil  appeals  in  Griffin  v. 
Zuber  (1908)  52  Tex.  Civ.  App.  288, 
113  S.  W.  961,  and  American  Surety 
Co.  V.  San  Antonio  Loan  &  T.  Co. 
(1906)  —  Tex.  Civ.  App.  — ,  98  S.  W. 
387;  but  these  cases  must  be  regarded 
as  of  no  authority  in  view  of  the  deci- 
sions of  the  court  of  last  resort  here- 
tofore referred  to. 

II.  Qualification  of  rule. 

The  bond  of  a  compensated  surety  is 
not  to  be  so  construed  as  to  extend  his 
liability  beyond  the  terms  of  the  con- 
tract which  he  has  made.  Pacific 
County  V.  Illinois  Surety  Co.  (1916) 
234  Fed.  97. 

The  bond  of  a  compensated  surety 
is  to  be  construed  in  the  same  way  as 


any  other  contract;  that  is,  with  re- 
gard to  the  intention  of  the  parties 
and  the  purpose  of  the  bond,  as  dis- 
closed by  the  instrument  read  in  the 
light  of  the  surrounding  circum- 
stances. Evans  v.  United  States  Fi- 
delity &  G.  Co.  (1917)  195  Mo.  App. 
438,  192  S.  W.  112. 

The  doctrine  that  the  contract  of  a 
paid  surety  is  construed  against  him 
does  not  reverse  the  rule  that  the 
liability  of  a  surety  is  governed  by  the 
covenants  of  the  bond.  State  use  of 
Southern  Maryland  Nat.  Bank  v.  Na- 
tional Surety  Co.  (1915)  126  Md.  290, 
94  Atl  916. 

The  rule  of  liberal  construction  of 
the  contracts  of  paid  sureties  "cannot 
be  availed  of  to  refine  away  terms  of 
a  contract  expressed  with  sufficient 
clearness  to  convey  the  plain  meaning 
of  the  parties."  Green  v.  United 
States  Fidelity  &  G.  Co.  (1916)  135 
Tenn.  117,  185  S.  W.  726.  See  to  the 
same  effect.  Guarantee  Co.  of  N.  A.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  (1902) 
183  U.  S.  402,  46  L.  ed.  253,  22  Suf . 
Ct.  Rep.  124. 

The  rule  that  an  obligation  is  to  b^ 
construed  against  a  compensated  sure- 
ty is  one  of  construction  only,  and  if 
there  is  no  ambiguity  the  plain  inten- 
tion of  the  parties  cannot  be  disre- 
garded or  nullified  by  construction. 
State  V.  Blanchard  Constr.  Co.  (1913) 
91  Kan.  74,  136  Pac.  905,  Ann.  Cas. 
1915C,  192. 

"Where  the  meaning  of  a  contract 
with  a  compensated  surety  is  clear 
and  unambiguous,  it  should  be  en- 
forced, like  other  contracts,  according 
to  the  plain  meaning  and  intention  of 
the  words  employed."  United  States 
Fidelity  &  G.  Co.  v.  Citizens  Bldg.  & 
Improv.  Co.  (1917)  62  Colo.  440,  163 
Pac.  281.  • 

"What  is  meant  by  the  expression 
that  ...e  surety  or  indemnitor  who  ex- 
ecutes such  bond  for  profit  does  not 
come  within  the  rule  of  strict  con- 
struction is  that,  as  against  such  sure- 
ty or  indemnitor,  when  the  meaning 
or  intention  of  the  parties  to  such  an 
instrument  is  once  ascertained,  the 
bond  will  be  applied  neither  strictly 
nor  liberally,  but  with  the  view  of 
effectuating  the  object  or  purpose  for 
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which  it  was  given.  Although  a  sure- 
ty under  such  bond  is  entitled  to  have 
the  meaning  and  intention  of  the  par- 
ties determined  by  the  same  rules  that 
the  meaning  and  intention  of  parties 
to  other  instruments  are  determined, 
yet  in  case  of  an  ambiguity  in  the 
language  used,  or  if  a  doubt  arises  by 
reason  of  the  use  of  a  particular  term 
or  phrase,  the  doubt  may  be,  and  usu- 
ally is,  resolved  against  the  surety 
for  profit,  whereas  it  may  be,  and  usu- 
ally is,  otherwise  as  against  a  volun- 
tary surety.  In  either  case,  however, 
the  surety  may  define  and  limit  the 
scope  of  his  obligation,  and  if  he  has 
done  so  in  apt  terms,  the  court  cannot 
legally  enlarge  upon  them/'  Blyth- 
Farco  Co.  v.  Free  (1916)  46  Utah,  233, 
148  Pac.  427. 

''The  decisions,  in  cases  where 
bonds  have  been  given  by  a  corpora- 
tion organized  for  the  express  purpose 
of  giving  security,  under  which  the 
rule  so  often  declared  as  to  the  strict- 
ness with  which  bonds  should  be  con- 
strued has  been  somewhat  relaxed,  do 
not  aid  the  plaintiff.  Such  decisions 
are  inapplicable  where  liability  is  be- 
yond the  scope  of  the  undertaking/' 
Burdett  v.  Walsh  (1920)  235  Mass. 
168,  126  N.  E.  374. 

•  In  Union  Cent.  L.  Ins.  Co.  v.  United 
States  Fidelity  &  G.  Co.  (1904)  99  Md. 
423,  105  Am.  St.  Rep.  313,  58  Atl.  437, 
it  was  said  that  contracts  of  indem- 
nity, like  policies  of  fire  insurance,  to 
which  they  are  closely  analogous, 
though  with  which  they  are  not 
strictly  identical,  must  receive  a  rea- 
sonable construction  so  as  to  give  ef- 
fect to  the  intention  of  the  parties, 
and  so  as  to  carry  out,  rather  than 
defeat,  the  purpose  for  which  ihey 
were  executed.  **They  should  neither, 
on  the  one  hand,  be  so  narrowly  or 
technically  interpreted  as  to  frustrate 
their  obvious  design ;  nor,  on  the  other 
hand,  so  loosely  or  inartificially  as  to 
relieve  the  obligor  from  a  liability 
within  the  scope  or  spirit  of  their 
terms." 

So,  in  United  States  Fidelity  &  6. 
Co.  V.  Overstreet  (1905)  27  Ky.  L. 
Rep.  248,  84  S.  W.  764,  it  was  declared 
that  whether  the  rule  that  a  surety 
vas  a  favorite  of  the  law,  and  that  his 


contract  should  be  construed  strictly 
in  his  favor,  applied  to  those  who 
make  it  a  business  to  become  sureties 
for  pay,  or  whether  a  contract  is  the 
latter  case  was  to  be  construed  as  any 
other  insurance  contract,  that  is,  most 
strongly  against  the  insurer,  still  the 
obligation  could  not  .be  extended  be- 
yond the  plain  meaning  of  its  ex- 
pressed terms. 

And  in  Granite  Bldg.  Co.  v.  Saville 
(1903)  101  Va.  217,  43  S.  E.  351,  it  waa 
declared  that,  conceding  that  the  con- 
tract of  surety  companies  should  be 
construed  as  insurance  contracts  and 
taken  most  strongly  against  the  com- 
pany issuing  them,  still,  where  their 
terms  were  clear  and  unambiguous, 
the  principle  invoked  could  not  be 
availed  of  to  refine  away  the  terms  of 
a  contract  deliberately  entered  into, 
and  expressed  with  sufficient  clearness 
to  convey  the  plain  meaning  of  the 
parties,  and  embodying  requirements 
compliance  with  which  was  made  the 
condition  to  liability  thereon. 

A  surety  company,  while  not  entitled 
to  the  same  degree  of  protection  that 
is  accorded  to  a  gratuitous  surety,  'is 
nevertheless  entitled  to  have  its  con- 
tract interpreted  by  the  ordinary  rules 
of  law."  Gilmore  &  P.  R.  Co.  v.  Unit- 
ed States  Fidelity  &  G.  Co.  (1913)  125 
C.  C.  A.  477,  208  Fed.  277. 

The  relaxation  of  the  rule  of  stric- 
tissimi  juris,  with  respect  to  compen- 
sated sureties,  does  not  go  to  the  ex- 
tent of  denying  them  the  aid  of  the 
courts  in  the  enforcement  of  their  fair 
and  reasonable  contracts,  or  refusing 
to  interpret  them  as  other  contracts 
are  interpreted,  in  accordance  with  the 
reasonable  intent  of  the  parties  plain- 
ly expressed.  Southern  Real  Estate 
&  Financial  Co.  v.  Bankers'  Surety  Co. 
(1916)  —  Mo.  — ,  184  S.  W.  1030. 

While  a  surety  company  is  held  to 
a  stricter  accountability,  the  obligee 
in  the  bond  will  not  be  permitted  to 
enhance  his  damages,  or  commit  acts 
in  violation  of  the  contract  which 
would  tend  directly  to  prejudice  the 
surety.  Allen  v.  Eneroth  (1910)  111 
MiniL  395,  127  N.  W.  426. 

Nor  is  the  obligation  of  the  bond 
in  such  case  to  be  extended  beyond 
the  letter  of  the  bond.    Kirkwood  ez 
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rel.  Blackmer  &  P.  Pipe  Co.  v.  Byrne 
(1910)  146  Mo.  App.  481,  125  S.  W. 
810;  Moore  v.  Title  Guaranty  &  T.  Co. 
(1910)  151  Mo.  App.  256,  131  S.  W. 
477. 

The  liability  of  a  paid  surety  can- 
not be  extended  beyond  the  penalty  of 
the  bond.  Louisville  &  N.  R.  Co.  v. 
United  States  Fidelity  &  G.  Co.  (1911) 
125  Tenn.  658,  148  S.  W.  671. 

The  fact  that  a  paid  surety  is  re* 
garded  as  an  insurer  rather  than  as  a 
surety  does  not  make  it  any  less  obli- 
gatory on  the  part  of  the  beneficiary 
to  perform  his  part  of  the  contract. 
Long  V.  American  Surety  Co.  (1913) 
23  N.  D.  492,  137  N.  W.  41. 

A  directpr  who  becomes  surety  for 
the  corporation  is  not,  by  reason  of 
his  interest,  a  compensated  surety, 
and  he  may  invoke  the  rule  of  stric- 
tissimi  juris.  .  Matchett  v.  Winona  As- 
sembly &  Summer  School  Asso.  (1916) 
185  Ind.  129,  113  N.  E.  1. 

Hi.  Application  of  rule. 

The  rule  of  liberal  construction  is 
not  confined  to  corporate  sureties,  but 
is  equally  applicable  to  a  natural  per- 
son who  receives  compensation  for 
acting  as  surety.  Barton  v.  Title 
Guaranty  &  Surety  Co.  (1916)  192  Mo. 
App.  561,  183  S.  W.  694.  Compare, 
however.  Southern  Real  Estate  &  Fi- 
nancial Co.  V.  Bankers'  Surety  Co. 
(1916)  —  Mo.  — ,  184  S.  W.  1030, 
wherein  it  was  said,  obiter:  "When 
the  practice  of  forming  corporations 
for  the  purpose  of  becoming  sureties 
became  general,  the  courts  began  to 
harden  their  rules  with  reference  to 
the  contracts  of  such  agencies,  but 
did  not  remove  their  protection  from 
personal  sureties,  nor  even  inquire 
whether  their  reasons  for  assuming 
such  responsibility  were  sentimental 
or  pecuniary." 

The  character  of  the  bond  is  im- 
material, the  rule  of  strictissimi  juris 
being  relaxed  with  respect  to  compen- 
sated sureties  on  either  a  statutory  or 
a  common-law  bond.  School  Dist.  v. 
McClure  (1920)  —  Mo.  — ,  224  S.  W. 
831. 

Only  such  defenses  as  would  be 
available  in  an  action  on  a  contract 
of  insurance  are  open  to  a  compen- 


sated surety  on  a  fidelity  bond.  Mac- 
cabees v.  Illinois  Surety  Co.  (1917) 
196  Mich.  27,  163  N.  W.  7.  See  to  the 
same  effect,  W.  A.  Thomas  Co.  v.  Na- 
tional Surety  Co.  (1919)  142  Minn. 
460,  172  N.  W.  697. 

While  an  individual  surety's  con- 
tract must  be  strictly  construed  in  his 
favor,  that  of  a  surety  company,  giv- 
en for  the  faithful  performance  of  a 
building  contract,  will  not  be  con- 
strued so  as  to  release  it  because  of  a 
variance  in  the  performance  of  the 
contract,  unless  it  is  shown  that  the 
variance  substantially  increased  the 
chances  of  loss  insured  against.  Jus* 
tice  v.  Empire  State  Surety  Co.  (1913) 
209  Fed.  105;  Hileman  v.  Fans  (1916) 
178  Iowa,  644,  158  N.  W.  597;  Chicago 
Lumber  Co.  v.  Douglas  (1913)  89  Kan. 
308,  44  L.R.A.(N.S.)  843,  131  Pac* 
563;  Y.  M.  C.  A.  v.  Ritter  (Y.  M.  C.  A. 
V.  United  States  Fidelity  &  G.  Co.) 

(1913)  90  Kan.  332,  L.R.A.1915C,  170, 
133  Pac.  894 ;  School  Dist.  v.  McCurley 

(1914)  92  Kan.  53,  142  Pac.  1077,  Ann. 
Cas.  1916B,  238 ;  Lackland  v.  Renshaw 
(1914)  256  Mo.  133,  165  S.  W.  314; 
Neilson  v.  Title  Guaranty  &  Surety 
Co.  (1916)  81  Or.  422,  159  Pac.  1151; 
Young  V.  American  Bonding  Co. 
(1910)  228  Pa.  373,  77  Atl.  623;  Brown 
V.  Title  Guaranty  &  Surety  Co.  (1911) 
232  Pa.  337,  38  L.R.A.(N.S.)  698,  81 
Atl.  410. 

Thus,  in  Rule  v.  Anderson  (1911) 
160  Mou  App.  347,  142  S.  W.  358,  the 
court  said:  "The  deep  solicitude  of 
the  law  for  the  welfare  of  voluntary 
parties  who  bound  themselves  from 
purely  disinterested  motives  never 
comprehended  the  protection  of  pe- 
cuniary enterprises  organized  for  the 
express  purpose  of  engaging  in  the 
business  of  suretyship  for  profit.  Ta 
allow  such  companies  to  collect  and 
retain  premiums  for  their  services, 
graded  according  to  the  nature  and- 
extent  of  the  risk,  and  then  to  repudi- 
ate their  obligations  on  slight  pretexts 
that  have  no  relation  to  the  risk^ 
would  be  most  unjust  and  immoral, 
and  would  be  a  perversion  of  the  wise 
and  just  rules  designed  for  the  pro- 
tection of  voluntary  sureties.  The 
contracts  of  surety  companies  are  con- 
tracts of  indemnity,  and,  as  such,  fall 
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under  the  rules  of  construction  appli- 
cable to  contracts  of  insurance.  Since 
they  are  prepared  by  the  companies, 
and  generally  abound  with  conditions 
and  stipulations  devised  for  the  re- 
striction of  the  obligation  assumed  by 
the  company,  such  stipulations  must 
not  be  extended  to  favor  limitations 
providing  for  forfeiture  of  the  con- 
tract. They  must  be  strictly  con- 
strued, and  no  unreasonable  right  of 
forfeiture  should  be  allowed." 

It  has  been  held  that  the  rule  of 
strict  construction  of  an  individual 
surety's  contract  is  not  applicable  to  a 
surety  for  hire  to  the  extent  that  the 
latter  will  be  relieved  of  his  contract 
by  an  extension  of  time  to  the  prin- 
cipal, and  that  there  will  be  no  pre- 
sumption that  such  surety  was  injured 
by  an  extension  of  time  unless  such 
injury  is  alleged  and  proved.  Unit- 
ed States  use  of  J.  B.  Van  Sciver  Co. 
v.  United  States  Fidelity  &  G.  Co. 
(1910)  178  Fed.  721.  See  to  the  same 
effect.  United  States  Fidelity  &  G.  Co. 
v.  Golden  Pressed  &  Fire  Brick  Co. 
(United  States  Fidelity  &  G.  Co.  v. 
United  States)  (1903)  191  U.  S.  416, 
48  L.  ed.  242,  24  Sup.  Ct.  Rep.  142;  Peo- 
ple use  of  H.  Houghton  &  Sons  v. 
Traves  (1915)  188  Mich.  345,  154  N. 
W.  130 ;  Standard  Salt  &  Cement  Co.  v. 
National  Surety  Co.  (1916)  134  Minn. 
121,  158  N.  W.  802.    "An  extension  of 


time  will  not  relieve  a  surety  company 
on  a  bond,  unless  the  extension  ex- 
ceeds the  time  limited  in  the  bond  for 
bringing  suit  thereon,  or  unless  the 
surety  company  is  thereby  made  to 
suffer  material  harm."  Ohio  County 
V.  Clemens  (1919)  —  W.  Va.  — ,  7 
A.L.R.  373,  100  S.  E.  680. 

Where  a  surety  company  enters  into 
a  contract  to  pay  a  landowner  the 
value  of  land  taken  .for  railroad  pur- 
poses and  damages  occasioned  by  the 
location  of  the  road  through  such  land, 
the  facts  that  the  landowner  and  the 
railroad  company  agree  as  to  the  com- 
pensation, and  the  land  is  conveyed 
in  fee  to  the  railroad  company,  are 
not  such  material  departures  from  the 
terms  of  the  bond  as  will  release  the 
surety,  as  it  is  not  prejudiced  thereby. 
Brown  v.  Title  Guaranty  &  Surety  Co. 
(1911)  232  Pa.  337,  38  L.R.A.(N.S.) 
698,  81  Atl.  410. 

Nor  will  the  failure  to  give  notice 
of  delay  in  the  performance  of  a  con- 
tract guaranteed,  as  required  by  the 
bond,  release  the  surety.  Lakeside 
Land  Co.  v.  Empire  State  Surety  Co. 
(1908)  105  Minn.  213,  117  N.  W.  431. 

So,  defects  in  the  statement  of  the 
conditions  of  a  statutory  bond  have 
been  ignored,  as  against  a .  compen- 
sated surety.  Girand  Rapids  v.  Krakow- 
ski  (1919)  207  Mich.  483,  174  N.  W. 
201.  W.  A^  S. 


HOMESTEAD  COMPANY,  PUT.  in  Err., 

V. 

DES  MOINES  ELECTRIC  COMPANY. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit '^  January  7,  10 IS, 

(160  C.  C.  A.  449,  248  Fed.  439.) 

Public  service  corporation  —  action  for  exacting  exorbitant  rates. 

1.  An  action  will  not  lie  against  a  light  and  power  company  for  the 
collection  of  exorbitant,  extortionate,  and  unreasonable  rates,  if  the  rates 
charged  were  less  than  the  maximum  prescribed  by  the  public  authorities. 

[See  note  on  this  question  beginning  on  page  404.] 


•—duty  to  furnish  equal  service. 

2.  A  public  service  corporation  au- 
thorized to  use  the  streets  of  a  munici- 
pality to  furnish  a  public  utility  to 
consumers  must  render  like  contem- 


poraneous service  for  like  compensa- 
tion to  consumers  conducting  like 
operations  under  like  conditions  and 
circumstances. 

[See  9  R.  C.  L.  1196.] 


HOMESTEAD  CO.  v.  DES 

(160  O.  O.  A.  ^^9, 

Action  —  tort  —  discrimination  by 
public  service  corporation. 

3.  A  consumer  may  maintain  an  ac- 
tion in  tort  against  a  public  service 
corporation  which  unjustly  discrimi- 
nates in  favor  of  his  competitor  in 
furnishing  service,  to  his  substantial 
injury,  for  the  pecuniary  loss  thereby 
inflicted. 

Assumpsit  —  action  to  recover  money 
paid  for  power. 

4.  An  action  for  money  had  and  re- 
ceived will  not  lie  against  a  light  and 
power  company  by  one  discriminated 
against  in  rates,  to  recover  the  dif- 
ference between  what  he  paid  and 
what  he  would  have  paid  under  the 
more  favorable  rate. 

Rates  —  what  are  reasonable. 

5.  Unreasonable  rates  of  a  public 
service  corporation  are  those  which 
are  so  low  as  to  be  noncompensatory, 
or  those   which  are  so  much  higher 
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than  simply  compensatory  rates  that 
they  are  exorbitant. 

[See  9  R.  C.  L.  1191 ;  12  R.  C.  L.  900.] 

Damages  —  discrimination  by  light 
and  power  company. 

6.  The  damages  recoverable  against 
a  light  and  power  company  for  dis- 
crimination in  rates  exacted  from  pro- 
prietors of  similar  businesses  under 
similar  conditions  are  not  the  differ- 
ence in  the  amount  paid  by  the  one 
discriminated  against,  but  are  the  pe- 
cuniary loss  caused  by  the  discrimina*- 
tion. 

Pleading  —  loss  of  profits  —  suf- 
ficiency. 

7.  A  complaint  for  discrimination 
by  a  light  and  power  company  is  suf- 
ficient to  authorize  proof  of  loss  of 
profits,  which  alleges  that  by  reason 
of  the  discrimination,  plaintiff's  over- 
head expenses  being  unduly  increased 
by  defendant's  unfair  requirements, 
plaintiff  was  deprived  of  its  fair  and 
legitimate  profits  and  damaged  to  the 
extent  of  said  overcharge. 


(Stone,  Circuit  Judge,  dissents  in  part.) 


Error  to  liie  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Iowa  (Wade,  Dist.  J.) ,  to  review  a  judgment  sustaining  a  demurrer 
to  a  complaint  filed  to  recover  damages  for  alleged  discrimination  in  rates 
for  lifirbt  and  power  furnished  by  defendant  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued    before    Sanborn,    Carland,     ern  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181 


and  Stone,  Circuit  Judges. 

Messrs.  Frank  S.  Dunshee,  Robert 
IL  Haines,  and  Joseph  I.  B]:t>dy,  for 

plaintiff  in  error: 

Defendant,  being  a  public  service 
corporation  and  entitled  to  use  the 
streets,  alleys,  and  public  places  of 
the  city  of  Des  Moines  for  the  dis- 
tribution of  its  electric  current,  was 
under  the  duty  to  render  like  service 
to  all  of  the  inhabitants  of  the  city 
under  like  conditions,  and  for  reason- 
able compensation  without  discrimi- 
nation. 

Curtis,  Electricity,  §§  36,  39,  40; 
State  ex  rel.  Mason  v.  Consumers  Pow- 
er Co.  119  Minn.  225,  41  L.R.A.(N.S.) 
1181,  137  N.  W.  1104;  Phelan  v.  Boone 
Gas  Co.  147  Iowa,  626,  31  L.R.A.(N.S.) 
319,  125  N.  W.  208;  Hays  v.  Pennsyl- 
vania Co-  12  Fed.  309;  Armour  Pack- 
ing Co.  V.  Edison  Electric  Illuihinating 
Co.  115  App.  Div.  51,  100  N.  Y.  Supp. 
605;  Messenger  v.  Pennsylvania  R.  Co. 
37  N.  J.  L.  531, 18  Am.  Rep.  754 ;  West- 


U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct. 
Rep.  561;  Haugen  v.  Albina  Light  & 
Water  Co.  21  Or.  411,  14  L.R.A.  424, 
28  Pac.  244;  Griffin  v.  Goldsboro  Water 
Co.  122  N.  C.  206,  41  L.R.A.  240.  30 
S.  E.  319;  Cincinnati.  H.  &  D.  R,  Co. 
V.  Bowling  Green,  57  Ohio  St.  336,  41 
L.R.A.  422,  49  N.  E.  121;  Wiemer  v. 
Louisville  Water  Co.  130  Fed.  246  & 
Richmond  Natural  Gas  Co.  v.  Clawson, 
155  Ind.  659,  51  L.R.A.  744,  58  N,  E. 
1049;  American  Waterworks  Co.  v. 
State,  46  Neb.  194,  30  L.R.A.  447.  50 
Am.  St.  Rep.  610,  64  N.  W.  711;  State 
ex  rel.  Wood  v.  Consumers  Gas  Trust 
Co.  157  Ind.  345,  55  L.R.A.  248,  61  N. 
E.  674 ;  Gwynn  v.  Citizens'  Teleph.  Co. 
69  S.  C.  434,  67  L.R.A.  Ill,  104  Am. 
St.  Rep.  819,  48  S.  E.  460;  St.  Paul 
Book  &  Stationery  Co.  v.  St.  Paul  Gas- 
light Co.  130  Minn.  71,  L.R.A.1918A, 
384,  P.U.R.1915D,  474,  153  N.  W.  262, 
Ann.  Cas.  1916B,  286;  Cook  v.  Chi- 
cago,  R.  I.  &  P.  R.  Co.  81  Iowa,  551, 
9  L.R.A.  764,  3  Inters.  Com.  Rep.  383, 
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46  N.  W.  1080;  Huffman  v.  Marcy  Mut. 
Teleph.  Co.  143  Iowa,  590,  23  L.R.A. 
(N.S.)  1010,  121  N.  W.  1033. 

A  difference  in  conditions  of  service 
justifies  a  difference  in  charge;  but 
when  a  difference  in  charge  is  based 
on  a  difference  in  service,  it  must  have 
some  reasonable  relation  to  the 
amount  of  difference,  and  cannot  be 
so  great  as  to  produce  an  unjust  dis- 
crimination. 

Western  U.  Teleg.  Co.  v.  Call,  181  U. 
S.  92,  45  L.  ed.  765,  21  Sup.  Ct.  Rep. 
561. 

A  rate  which  might  not  otherwise 
be  considered  unreasonable  becomes 
unreasonable  if  it  is  discriminatory. 
In  other  words,  it  is  unreasonable  be- 
cause it  is  disproportionate. 

Messenger  v.  Pennsylvania  R.  Co. 
37  N.  J.  L.  531,  18  Am.  Rep.  754; 
Samuels  v.  Louisville  &  N.  R.  Co.  4 
Inters.  Com.  Rep.  420,  31  Fed.  57; 
Louisville,  £.  &  St.  L.  Consol.  R.  Co. 
V.  Wilson,  132  Ind.  517,  18  L.R.A.  105, 
32  N.  E.  311 ;  Cock  v,  Chicago,  R.  I.  & 
P.  R.  Co.  81  Iowa,  551,  9  L.R.A.  764, 
3  Inters.  Com.  Rep.  383,  25  Am.  St. 
Rep.  512,  46  N.  W.  1080;  33  Cyc.  1560; 
1  Bl.  Com.  70;  1  Wood,  Railway  Law, 
566;  Hutchinson,  Carr.  243;  Sullivan 
V.  Minneapolis  &  R.  River  R.  Co.  121 
Minn.  488,  45  L.R.A.(N.S.)  612,  142 
N.  W.  8. 

Where  one  person  obtains  the  money 
of  another,  which  in  equity  and  good 
conscience  he  ought  not  to  have  and 
cannot  retain,  an  action  of  assumpsit 
for  money  had  and  received  will  lie. 
This  rule  applies  to  all  actions  for 
overcharges,  whether  the  overcharge 
was  such  by  reason  of  being  in  excess 
of  a  reasonable  rate,  or  by  reason  of 
its  being  a  discriminating  rate. 

Curtis,  Electricity,  §  55;  Keener, 
Quasi  Contr.  p.  160;  Mobile  &  M.  R. 
Co.  V.  Steiner,  61  Ala.  559 ;  Louisville, 
E.  &  St.  L.  Consol.  R.  Co.  v.  Wilson, 
132  Ind.  517,  18  L.R.A.  105,  32  N.  E. 
311 ;  Peters  v.  M.arietta  &  C.  R.  Co.  42 
Ohio  St.  275,  51  Am.  Rep.  814;  Swift 
Co.  V.  United  States,  111  U.  S.  22,  28 
L.  ed.  341,  4  Sup.  Ct.  Rep.  244;  Ameri- 
can Brewing  Co.  v.  St.  Louis,  187  Mo. 
367,  86  S.  W.  129,  2  Ann.  Cas.  821; 
West  Virginia  Transp.  Co.  v.  Sweetzer, 
25  W.  Va.  434;  New  England  Exp.  Co. 
V.  Maine  C.  R.  Co.  57  Me.  188,  2  Am. 
Rep.  3^ ;  McDuffee  v.  Portland  &  R. 
R.  Co.  52  N.  H.  430,  13  Am.  Rep,  72; 
Lancashire  &  Y.  R.  Co.  v.  Gidlow,  L.  R. 
7  H.  L.  517,  45  L.  J.  Exch,  N.  S.  625, 
32  L.  T.  N.  S.  573,  24  Week.  Rep.  144 ; 


London  &  N.  W.  R.  Co.  v.  Evershed, 
L.  R.  3  App.  Cas.  1029,  48  L.  J.  Q.  B. 
N.  S.  22,  39  L.  T.  N.  S.  306,  26  Week. 
Rep.  863,  5  Eng.  Rul.  Cas.  351;  Elliott, 
Contr.  §  1372 ;  Georgia  R.  &  Bkg.  Co.  v. 
Crossley,  128  Ga.  35,  57  S.  E.  97 ;  Pin- 
gree  v.  Mutual  Gas  Co.  107  Mich.  156, 
65  N.  W.  6;  Cook  v.  Chicago,  R.  L  & 
P.  R.  Co.  81  Iowa,  551,  9  L.R.A.  764, 
3  Inters.  Com.  Rep.  383,  46  N.  W.  1080; 
Armour  Packing  Co.  v.  Edison  Electric 
Illuminating  Co.  115  App.  Div.  51,  100 
N.  Y.  Supp.  605;  Hilton  Lumber  Co.  v. 
Atlantic  Coast  Line  R.  Co.  141  N.  C. 
171,  6  L.R.A.(N.S.)  225,  53  S.  E.  823; 
Heiserman  v.  Burlington,  C.  R.  &  N. 
R.  Co.  63  Iowa,  732,  18  N.  W.  903. 

The  rate  charged  plaintiff,  irrespec- 
tive of  the  question  of  discrimination, 
is  excessive  and  unreasonable,  and  the 
Des  Moines  maximum  rate  ordinance, 
having  fallen  into,  disuse  as  a  basis 
for  rate  making,  cannot  now  be  in- 
voked  as  a  protection  against  an  ac- 
tion for  overcharge. 

Menacho  v.  Ward,  27  Fed.  532;  Cook 
V.  Chicago,  R.  I.  &  P.  R.  Co.  81  Iowa, 
551,  9  LJI.A.  764,  3  Inters.  Com.  Rep. 
383,  46  N.  W.  1080. 

If  the  facts  essential  to  a  recovery 
are  pleaded,  however  iQartificially  or 
defectively,  a  general  demurrer  will 
not  lie. 

American  Brewing  Co.  v.  St.  Louis, 

187  Mo.  367,  86  S.  W.  129,  2  Ann.  Cas. 
821. 

Messrs.  Charles  S«  Bradshaw  and 
Frank  T.  Jensen,  for  defendant  in  er- 
ror: 

Plaintiff  cannot  question  the  rea- 
sonableness of  the  rates  paid  to  de- 
fendant, because  its  petition  shows 
that  during  the  time  complained  of 
defendant  did  not  exact  rates  from 
plaintiiOf  in  excess  of  the  maximum 
fixed  by  a  lawfully  existing  municipal 
ordinance  of  the  city  of  Des  Moines. 

Tipton  V.  Tipton  Light  &  Heating 
Co.  176  Iowa,  224,  157  N.  W.  844; 
Heiserman  v.  Burlington,  C.  R.  &  N.  R. 
Co.  63  Iowa,  732,  18  N.  W.  903;  Paris 
Mountain  Water  Co.  v.  Camperdown 
Mills,  98  S.  C.  304,  82  S.  E.  417;  Peik 
V.  Chicago  &  N.  W.  R.  Co.  94  U.  S. 
164,  24  L.  ed.  97 ;  Union  Dry  Goods  Co. 
V.  Georgia  Pub.  Serv.  Corp.  142  Ga. 
841,  L.R.A.1916E,  358,  83  S.  E.  946; 
Brooklyn  Union  Gas  Co.  v.  New  York, 

188  N.  Y.  334,  15  L.R.A.(N.S.)  763,  117 
Am.  St.  Rep.  868,  81  N.  E.  141 ;  Grif- 
fith V.  Vicksburg  Waterworks  Co.  88 
Miss.  371,  40  So.  1011,  8  Ann.  Cas. 
1130;  Vicksburg  v.  Vicksburg  Water- 
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works  Co.  206  U.  S.  496,  61  L.  ed.  1155, 
27  Sup.  Ct.  Rep.  762 ;  Pennsylvania  R. 
Co.  V.  International  Coal  Min.  Co.  230 
U.  S.  184,  57  L.  ed.  1446,  33  Sup.  Ct. 
Rep.  893,  Ann.  Cas.  1915A,  315;  Lann- 
ing  V.  Osborne,  76  Fed.  819;  St.  Paul 
Book  &  Stationery  Co.  v.  Gaslight  Co. 
130  Minn.  71,  L.R.A.1918A,  384,  P.U.R. 
1915D,  474,  153  N.  W.  262,  Ann.  Cas. 
1916B,  286;  Van  Patten  v.  Chicago,  M. 
&  St.  P.  R,  Co.  81  Fed.  545 ;  Texas  & 
P.  R.  Co.  V.  Abiline  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  Ann.  Cas.  1075;  Pond,  Pub. 
Utilities,  §§  416,  418,  422 ;  Curtis,  Elec- 
tricity,  §§  326,  327;  8  Cyc.  839;  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S. 
517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
756;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  28  L.  ed.  173, 
4  Sup.  Ct.  Rep.  48 ;  Des  Moines  v.  Des 
Moines  Water  Co.  95  Iowa,  348,  64  N. 
W.  269;  McQuillin,  Mun.  Corp.  3740; 
Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  De- 
troit &  M.  R.  Co.  V.  Michigan  R.  Com- 
mission, 235  U.  S.  402,  59  L.  ed.  288, 
35  Sup.  Ct.  Rep.  126;  Geraty  v.  At- 
lantic Coast  Line  R.  Co.  211  Fed.  227; 
Re  Engelhard  &  Sons  Co.  231  U.  S.  646, 
58  L.  ed.  416,  34  Sup.  Ct.  Rep.  258; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  J.  T.  Rather  &  Co.  v.  Nash- 
ville, C.  &  St  L.  R.  Co.  131  Tenn.  289, 
174  S.  W.  1113;  Hardaway  v.  South- 
ern R.  Co.  90  S.  C.  475,  73  S.  E.  1020, 
Ann.  Cas.  1913D,  266;  Homestead  Co. 
V.  Des  Moines  Electric  Co.  226  Fed.  49 ; 
State  ex  rel.  Ferguson  v.  Birmingham 
Waterworks  Co.  164  Ala.  586,  27  L.R.A. 
(N5.)  674,  137  Am.  St.  Rep.  69,  51  So. 
354, 20  Ann.  Cas.  951 ;  Walsh  v.  Bristol 
&  W.  Waterworks,  39  R.  I.  292,  P.U.R. 
1916E,  497,  97  Atl.  798. 

Plaintiff's  only  right  of  action  is  in 
tort  for  unjust  discrimination,  if  any, 
and  its  actual  damages  must  be  al- 
leged and  proved. 

Story,  Bailm.  §  508;  Fitchburg  R. 
Co.  V.  Gage,  12  Gray,  393 ;  Baxendale 
V.  Eastern  Counties  R.  Co.  4  C.  B.  N. 
S.  78,  140  Eng.  Reprint,  1010,  27  L.  J. 
C.  P.  N.  S.  137 ;  Great  Western  R.  Co. 
V.  Sutton,  L.  R.  4  H.  L.  237,  38  L.  J. 
Exch.  N.  S.  177,  22  L.  T.  N.  S.  43,  18 
Week,  Rep.  92;  Ex  parte  Benson,  18 
S.  C.  38,  44  Am.  Rep.  564 ;  Cowden  v. 
Pacific  Coast  S.  S.  Co.  94  Cal.  470,  18 
LR.A.  221,  28  Am.  St.  Rep.  142,  29 
Pac.  873;  Johnson  v.  Pensacola  &  P. 
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R.  Co.  16  Fla.  623,  26  Aul  Rep.  731; 
Menacho  v.  Ward,  27  Fed.  529 ;  Lough 
V.  Outerbridge,  143  N.  Y.  271,  25  L.R.A. 
674,  42  Am.  St.  Rep.  712,  38  N.  E.  292; 
Snell  V.  Clinton  Electric  Light,  Heat  & 
P.  Co.  196  111.  626,  58  L.R.A.  284,  89 
Am.  St.  Rep.  341,  63  N.  E..1082;  Wag- 
ner V.  Rock  Island,  146  111.  139,  21 
L.R.A.  519,  34  N.  E.  545;  Samuels  v. 
Louisville  &  N.  R.  Co.  4  Inters.  Com. 
Rep.  420,  31  Fed.  57 ;  Phelan  v.  Boone 
Gas  Co.  147  Iowa,  626,  31  L.R.A.(N.S.) 
319,  125  N.  W.  208 ;  Huffman  v.  Marcy 
Mut.  Teleph.  Co.  143  Iowa,  590,  23 
L.R.A.(N.S.)  1010,  121  N.  W.  1033; 
St.  Paul  Book  &  Stationery  Co.  v.  St. 
Paul  Gaslight  Co.  130  Minn.  71,  L.R.A. 
1918A,  384,  P.U.R.1915D,  474,  153  N. 
W.  262,  Ann.  Cas.  1916B,  286;  Graver 
V.  Edison  Electric  Illuminating  Co.  126 
App.  Div.  371,  110  N.  Y.  Supp.  603; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  57  L.  ed. 
1446,  33  Sup.  Ct.  Rep.  893,  Ann.  Cas. 
1915A,  315;  Western  U.  Teleg.  Co.  v. 
Call  Pub.  Co.  181  U.  S.  92,  45  L.  ed. 
765,  21  Sup.  Ct.  Rep.  561 ;  Sullivan  v. 
Minneapolis  &  R.  River  R.  Co.  121 
Minn.  488,  45  L.R.A.(N.S.)  612,  142 
N.  W.  3;  Tift  v.  Southern  R.  Co.  123 
Fed.  789;  Noyes,  Am.  R.. Rates,  p.  104; 
Real  &  W.  Railroad  Rate  Regulations, 
p.  670;  Lehigh  Valley  R.  Co.  v.  Ameri- 
can Hay  Co.  135  C.  C.  A.  307,  219  Fed. 
539-;  Hoover  v.  Pennsylvania  R.  Co. 
156  Pa.  220,  22  L.R.A.  263,  36  Am.  St. 
Rep.  43,  27  Atl.  282 ;  Lilly  Co.  v.  North- 
ern P.  R.  Co.  64  Wash.  589,  117  Pac. 
401 ;  Anaconda  Copper  Min.  Co.  v.  Chi- 
cago &  E.  R.  Co.  19  Inters.  Com.  Rep. 
592;  International  Salt  Co.  v.  Pennsyl- 
vania R.  Co.  20  Inters.  Com.  Rep.  539 ; 
Knudson-Ferguson  Fruit  Co.  v.  Mich- 
igan C.  R.  Co.  79  C.  C.  A.  46,  148  Fed. 
i974;  Homestead  Co.  v.  Des  Moines 
Electric  Co.  226  Fed.  49;  Lehigh  Val- 
ley R.  Co.  V.  Clark,  125  C.  C.  A.  235, 
207  Fed.  724;  Hardaway  v.  Southern 
R.  Co.  90  S.  C.  475.  73  S.  E.  1020,  Ann. 
Cas.  1913D,  266;  Mobile  &  M.  R.  Co. 
V.  Steiner,  61  Ala.  559 ;  Peters  v.  Mari- 
etta &  C.  R.  Co.  42  Ohio  St.  275,  51  Am. 
Rep.  814;  West  Virginia  Transp.  Co. 
V.  Sweetzer,  25  W.  Va.  434;  Georgia 
R.  &  Bkg.  Co.  V.  Crossley,  128  Ga.  35, 
57  S.  E.  97 ;  Pingree  v.  Mutual  Gas  Co. 
107  Mich.  166,  65  N.  W.  6 ;  Heiserman 
v.  Burlington,  C.  R.  &  N.  R.  Co.  63 
Iowa,  732,  18  N.  W.  903 ;  Cook  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  81  Iowa,  551. 
9  L.R.A.  764,  3  Inters.  Com.  Rep.  383, 
25  Am.  St.  Rep.  512,  46  N.  W.  1080; 
Armour  Packing  Co.  v.  Edison  Elec- 
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trie  Illuminating  Co.  115  App.  Div.  51, 
100  N,  Y.  Supp.  605;  Western  U.  Teleg. 
Co.  V.  Call  Pub.  Co.  181  U.  S.  92,  45 
L.  ed.  765,  21  Sup.  Ct.  Rep.  561;  Mur- 
phy V.  Creighton,  45  Iowa,  179 ;  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Wil- 
son, 132  Indi  517,  18  L.R.A.  105,  32  N. 
E.  311 ;  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.  141  N.  C.  171,  6 
L.R.A.(N.S.)  225,  53  S.  E.  823;  Service 
Lumber  Co.  v.  Sumpter  Valley  R.  Co. 
67  Or.  63,  135  Pac.  539  {  Junod  v.  Chi- 
cago &  N.  W.  R.  Co.  47  Fed.  290; 
American  Brewing  Co.  v.  St.  Louis,  187 
Mo.  367,  86  S.  W.  129,  2  Ann.  Cas.  821. 

Plaintiff  cannot  complain  of  the 
lower  rates  granted  to  the  Register  & 
Leader  Company.  The  petition  shows 
that  they  were  not  alike  situated,  that 
they  were  not  competitors  in  such 
sense  that  injury  resulted  from  the 
lower  rates 

5  Enc.  PI.  &  Pr.  703 ;  Texas  &  P.  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  40  L.  ed.  940, 
5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666;  People's  Teleph.  Co.  v. 
Lewis,  151  Wis.  75,  138  N.  W.  100; 
Superior  v.  Douglas  County  Teleph. 
Co.  141  Wis.  363,  122  N.  W.  1023; 
McGrew  v.  Missouri  P.  R.  Co.  230 
Mo.  496,  132  S.  W.  1076;  Inter- 
state Commerce  Commission  v.  Balti- 
more &  O.  R.  Co.  145  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844;  Ragan  v.  Aiken,  9  Lea, 
60^,  42  Am.  Rep.  684;  State  ex  rel. 
Ferguson  v.  Birmingham  Waterworks 
Co.  164  Ala.  586,  27  L.R.A.(N.S.)  674, 
137  Am.  St.  Rep.  69,  51  So.  354,  20 
Ann.  Cas.  951 ;  Wagner  v.  Rock  Island, 
146  111.  139,  21  L.R.A.  519,  34  N.  E, 
545;  Kelly  v.  Chicago,  M.  &  St.  P.  R. 
Co.  93  Iowa.  436,  61  N.  W.  957 ;  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.  206 
U.  S.  496,  51  L.  ed.  1155,  27  Sup.  Ct. 
Rep.  762;  Brooklyn  Union  Gas  Co.  v. 
New  York,  188  N.  Y.  334,  15  L.R.A. 
(N.S.)  763,  117  Am.  St  Rep.  868,  81 
N.  E.  141;  Lanning  v.  Osborne,  76 
Fed.  319 ;  Phelan  v.  Boone  Gas  Co.  147 
Iowa,  626,  31  L.R.A.(N.S.)  319,  125  N. 
W.  208 ;  Elk  Hotel  Co.  v.  United  Fuel 
Gas  Co.  75  W.  Va.  200,  L.R.A.1917E, 
970,  83  S.  E.  922;  Paxon  v.  Illinois  C. 
R.  Co.  56  Iowa,  427,  9  N.  W.  334 ;  Hop- 
per V.  Chicago,  M.  &  St.  P.  R.  Co.  91 
Iowa,  639,  60  N.  W.  487;  Graver  v. 
Edison  Electric  Illuminating  Co.  126 
App.  Div.  371,  110  N.  Y.  Supp.  603; 
Snell  V.  Clinton  Electric  Light,  Heat  & 
P.  Co.  196  111.  626,  58  L.R.A.  284,  89 
Am.  St.  Rep.  341,  63  N.  E.  1082;  Boerth 


V.  Detroit  Gas  Co.  152  Mich.  654,  18 
L.R.A.(N.S.)  1197,  116  N.  W.  628; 
Lough  V.  Outerbridge,  143  N.  Y.  271, 
25  L.R.A.  674,  42  Am.  St.  Rep.  712,  38 
N.  E.  292 ;  Cowden  v.  Pacific  Coast  S. 
S.  Co.  94  Cal.  470,  18  L.R.A.  221,  28 
Am.  St.  Rep.  142,  29  Pac. '873;  Silk- 
man  V.  Water  Comrs.  152  N.  Y.  327, 
37  L.R.A.  827,  46  N.  E.  612;  Wilson  v. 
Tallahassee  Waterworks  Co.  47  Fla. 
351,  36  So.  63;  Menacho  v.  Ward,  27 
Fed.  529;  St.  Louis  Brewing  Asso.  v. 
St.  Louis,  140  Mo.  419,  37  S.  W.  525, 
41  S.  W.  911. 

Plaintiff  has,  at  the  most,  estab- 
lished a  right  to  nominal  damages 
only,  and  a  cause  will  not  be  reversed 
when  only  nominal  damages  and  costs 
are  involved. 

13  Cyc.  14;  Foster  v.  Elliott,  33 
Iowa,  216 ;  Harvey  v.  Mason  City  &  Ft. 
D.  R.  Co.  129  Iowa,  465,  3  L.R.A.  (N.S.) 
973,  113  Am.  St.  Rep.  483,  105  N.  W. 
958 ;  Dolan  v.  Bartruff,  165  Iowa,  252, 
145  N.  W.  273 ;  Schwartz  v.  Davis,  90 
Iowa,  324,  57  N.  W.  849;  Ellithorpe  v. 
Reidessell,  88  Iowa,  729,  55  N.  W.  313; 
Boardman  v.  Willard,  73  Iowa,  20,  34 
N.  W.  487;  Stuart  v.  Trotter  Bros.  7B 
Iowa,  96,  39  N.  W.  212;  Willetts  v.  Ida 
County  Sav.  Bank,  117  Iowa,  386,  90 
N.  W.  729;  Harwood  v.  Lee,  85  Iowa, 
622,  52  N.  W.  521 ;  Rice  v.  Whitley,  115 
Iowa,  748,  87  N.  W.  694;  Gustafson 
V.  Cedar  Rapids  &  M.  C.  Co.  148  Iowa, 
388,  126  N.  W.  145;  United  States  v. 
Withers,  65  C.  C.  A.  16,  130  Fed.  696; 
Cook  V.  Fidelity  &  D.  Co.  92  C.  C.  A. 
547,  167  Fed.  101 ;  Phoenix  Ins.  Co.  v. 
Findley,  59  Iowa,  591,  13  N.  W.  738; 
Wire  V.  Foster,  62  Iowa,  114,  17  N.  W. 
174;  Kelly  v.  F^hrney,  38  C.  C.  A.  108, 
97  Fed.  176. 

Sanborn,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  question  which  this  case  pre- 
sents is  the  sufficiency  of  the  facts 
stated  in  the  complaint  to  constitute 
a  cause  of  action,  and  it  is  brought 
to  the  attention  of  this  court  by  a 
writ  of  error  to  reverse  an  order  and 
judgment  which  sustained  a  general 
demurrer. 

The  grievance  of  the  plaintiff  is 
that  the  defendant;  Des  Moines  Elec- 
tric Company,  a  public  service  cor- 
poration that  was  engaged  in  fur- 
nishing light  and  power  to  the 
plaintiff  and  to  other  consumers 
tiiereof ,  in  the  city  of  Des  Moines. 
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unjustly  discriminated  against  the 
plaintiff  in  the  rates  it  charged  and 
collected  for  the  light  and  power  it 
furnished,  in  that  (count  1)  it 
charged  and  collected  of  the  plain- 
tiffs competitor  in  that  city,  the 
Register  &  Leader  Company,  a  cor- 
poration, only  about  40  per  cent  of 
the  amount  charged  and  collected  of 
the  plaintiff  for  contemporaneous 
service  for  like  operations,  under 
substantially  similar  circumstances 
and  conditions,  to  the  plaintiff's 
damage  in  the  sum  of  $2,950.94, 
which  was  60  per  cent  of  the  amount 
the  plaintiff  paid  for  the  defendant's 
service  in  the  operation  of  that  part 
of  its  business  in  competition  with 
the  business  of  the  Leader  Com- 
pany; (2)  in  that  (count  2),  while 
the  defendant  charged  and  collected 
of  many  of  its  other  customers  low 
and  reasonable  rates,  it  charged  and 
collected  of  the  plaintiff  for  similar 
service  higher  rates  that  were  un- 
reasonably exorbitant,  and  $4,918.- 
23  in  excess  of  reasonable,  just,  and 
compensatory  rates;  and  (3)  in  that 
(count  3)  the  defendant  divided  its 
customers  by  a  specified  standard 
into  wholesalers  and  retailers,  and 
established  a  low  and  reasonable 
rate  for  its  service  to  whole- 
salers, and  a  higher  rate  for  its 
service  to  retailers;  that  by  the 
specified  standard  the  plaintiff  was 
a  wholesaler,  but  the  defendant 
charged  and  collected  of  it  the  retail 
rates,  under  the  f  als^  representation 
that  it  was  serving  the  plaintiff  at 
rates  as  low  as  it  was  serving  any  of 
its  customers  in  a  like  situation, 
when  the  fact  was  that  it  was  exact- 
ing from  the  plaintiff  $2,321.80 
more  than  it  would  have  collected 
from  it  if  it  had  collected  the  whole- 
sale rates,  and  was  thereby  charging 
and  collecting  unreasonably  exorbi- 
tant rates,  $2,321.80  in  excess  of  rea- 
sonable and  compensatory  rates. 

The  first  count  of  the  complaint 
set  forth  these  facts:  During  all 
the  time  in  which  the  plaintiff  al- 
leged that  the  defendant  was  exact- 
ing from  it  discriminatory  and  ex- 
orbitant rates,  those  rates  did  not 
exceed  the  maximum  rates  which. 
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by  an  ordinance  of  the  city  of  Des 
Moines,  the  defendant  was  expressly 
authorized  to  charge  and  collect  for 
furnishing  the  light  and  power. 
During  this  time  the  plaintiff  was 
printing  a  newspaper  and  operating 
a  job  printing,  electrotyping,  and 
photo-engraving  plant,  and  the 
Leader  company  was  running  two 
daily  newspapers  and  a  job  printing 
and  photo-engraving  plant.  The  job 
printing  and  photo-engraving  plant 
of  the  Leader  company  was  oper- 
ated, as  was  the  plaintiff's  like^  plant, 
by  a  large  number  of  motors,  for  the 
most  part  in  the  daytime.  The  light 
and  power  to  operate  each  of  them 
were  furnished  by  the  defendant 
during  the  same  time  under  like 
conditions.  The  two  plants  put 
forth  the  same  kind  and  quality  of 
work,  the  owners  of  these  plants 
bought  and  sold  in  the  same  market, 
and  the  Leader  company  was  the 
plaintiff's  most  active  competitor. 
There  was  an  established  market 
value  for  the  products  of  the  two 
plants,  so  that  the  plaintiff  was  un- 
able to  charge  more  for  its  output 
than  was  charged  by  the  Leader 
company  for  its  similar  products. 
The  defendant  during  the  time  speci- 
fied furnished  the  Leader  company 
the  light  and  power  to  operate  its 
job  printing  and  photo-engraving 
plant  at  a  rate  which  was  only 
about  40  per  cent  of  the  rate  it 
charged  and  collected  for  the  light 
and  power  it  furnished  the  plain- 
tiff to  operate  its  like  plant.  The 
Leader  company,  by  reason  of  re- 
ceiving this  light  and  power  at  a 
rate  which  was  40  per  cent  of  the 
rate  collected  of  the  plaintiff,  was 
enabled  to  and  did  put  out  its  prod- 
uct more  cheaply  than  the  plaintiff 
could  send  its  output  forth,  was  en- 
abled to  and  did  bid  under  the  plain- 
tiff in  making  competitive  prices 
for  printing  and  photo-engraving, 
the  plaintiff  was  obliged  to  meet  the 
prices  set  by  the  Leader  company 
in  order  to  hold  its  printing  and 
photo-engraving  business,  its  over- 
bead  expense  was  unduly  increased 
by  the  high  rates  the  defendant  ex 
acted  from  it,  and  it  **was  deprived 
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of  its  fair,  legitimate  profit,  and 
damaged"  to  the  extent  of  $2,950.94, 
which  is  60  i)er  cent  of  the  amount 
it  paid  the  defendant  for  the  light 
and  po^ver  which  the  latter  fur- 
nished to  operate  its  job  printing 
and  photo-engraving  plant. 

The  sufficiency  of  these  facts  to 
constitute  a  cause  of  action  for  un- 
just discrimination  is  denied  on  the 
grounds  (a)  that  the  plaintiff  is  not 
•entitled  to  recover  on  account  of 
such  discrimination  the  difference 
between  the  amount  it  paid  and  the 
amount  it  would  have  paid  at  the 
rate  its  competitor  enjoyed,  and 
that  that  difference  is  not  the  meas- 
ure of  its  damages;  (b)  that  the 
facts  pleaded  failed  to  show  tiiat  the 
plaintiff  and  the  Leader  company 
were  situated  alike;  and  (c)  that 
they  do  not  disclose  facts  sufficient 
to  sustain  a  recovery  for  loss  of 
profits. 

The  sufficiency  of  the  facts  set 
forth  in  the  second  and  third  counts, 
each  of  which  is  based  on  a  claim 
that  the  rates  charged  to  and  col- 
lected from  the  plaintiff  were  exorbi- 
tant and  unreasonable,  because  they 
exceeded  those  charged  and  collected 
of  other  consumers,  and  by  each  of 
which  the  plaintiff  seeks  to  recover 
as  money  had  and  received  the  dif- 
ference between  the  amount  the 
plaintiff  paid,  and  the  amount  it 
would  have  paid  if  the  rates  to  it 
had  been  just  and  reasonable,  is 
denied  on  the  ground  that,  where 
maximum  rates  are  prescribed  for 
the  service  of  a  public  service 
corporation  by  a  state  or  a  munic- 
ipality lawfully  empowered  so  to 
do,  no  individual  consumer  or  par- 
ty interested  in  the  rates,  who 
has  paid  rates  not  exceeding  the 
prescribed  limit,  may  maintain  an 
action  against  the  corporation  on 
the  ground  that  those  rates  were  un- 
reasonable or  exorbitant. 

There  have  been  conflicting  deci- 
sions, and  there  has  been  much  dis- 
cussion about  some  of  the  questions 
which  the  propositions  asserted  by 
counsel  present.  But  a  review  of 
the  opinions  of  the  courts  and  k 
thoughtful  consideration  of  the  ar- 


guments of  counsel  have  convinced 
that  the  stronger  reasons  and  the 
weight  of  authority  have  established 
thosQ  rules  of  law  by  which  the  de- 
cision of  the  question  presented  in 
this  case  must  be  determined. 

It  is  the  duty  of  a  public  service 
corporation,  lawfully  authorized  to 
use  the  streets  and     ^^^^    .ervicc 

public     places     of     a    corporation-^^ 

municipality  in  or-  Sjii/re/^ic"!*'* 
der  to  furnish  to 
consumers  water,  gas,  electricity, 
light,  heat,  power,  or  any  other  pub- 
lic utility,  to  render  like  contempo- 
raneous service  for  like  compensa- 
tion to  consumers  conducting  like 
operations  under  like  conditions  and 
circumstances.  For  unjust  discrim- 
ination between  competitors,  and 
substantial  injury  to  one  of  them 
caused  by  a  breach 

of  this  duty,  the  in-  ^^:^tS^f^:}r.n 
jured  competitor  by  pnbiic 
may  maintain  an  ac-  JSliuo.**'" 
tion  in  tort  against 
the  public  service  corporation,  for 
the  pecuniary  loss  inflicted  upon  him 
by  such  discrimination.  Curtis, 
Electricity,  ^  36 ;  Western  U.  Teleg. 
Co.  V.  Call  Pub.  Co.  181  U.  S.  92, 
99,  100,  45  L.  ed.  765,  769,  770,  21 
Sup.  Ct.  Rep.  561 ;  Pennsylvania  R. 
Co.  V.  International  Coal  Min.  Co. 
230  U.  S.  184,  203,  204,  57  L.  ed. 
1446,  1454,  33  Sup.  Ct.  Rep.  893. 
Ann.  Cas.  1915A,  315;  Armour 
Packing  Co.  v.  Edison  Electric  Il- 
luminating Co.  115  App.  Div.  51, 
100  N.  Y.  Supp.  605 ;  St.  Paul  Book 
&  Stationery  Co.  v.  St.  Paul  Gas- 
light Co.  130  Minn.  71,  L.R.A.1918A, 
384,  P.U.R.  1915D,  474,  153  N.  W. 
262,  Ann.  Cas.  1916B,  286. 

Unjust    discrimination    will  not 
sustain  an  action  against  a  public 
service  corporation  in  favor  of  the 
injured  competitor,  for  the  differ- 
ence between  the  amount  he  paid, 
and  the  amount  he  would  have  paid 
if  he  had  paid  at  the  same  rate  as 
his  competitor  similarly  situated  for 
like  service,  as  for 
money  had  and  re-  «""io«'t'"^. 
ceived,  or  any  other  S2Tl"i  "?f *i.. 
action   at  law,   ex- 
cept an  action  in  tort  for  his  dam- 
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ages.  Nor  is  such  difference  the 
measure  of  his  damages.  They  may 
be  the  same  as,  or  more  or  less  than, 
^uch  difference,  and  they  must  be 
pleaded  and  proved  before  they  may 
be  recovered.  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.  230 
U.  S.  184,  198,  200-203,  206,  57  L. 
ed.  1446,  1451-1455,  33  Sup.  Ct. 
Rep.  893,  Ann.  Cas.  1915A,  315; 
Meeker  v.  Lehigh  Valley  R.  Co.  236 
U.  S.  412,  59  L.  ed.  644,  657,  oi  Sup. 
Ct.  Rep.  328,  P.U.R.1915D,  1072, 
Ann.  Cas.  1916B,  691 ;  Lehigh  Val- 
ley R.  Co.  v.  Clark,  125  C.  C.  A.  235, 
207  Fed.  724 ;  Lehigh  Valley  R.  Co. 
V.  American  Hay  Co.  135  C.  C.  A. 
307,  219  Fed.  541 ;  Knudsen-Fergu- 
8on  Fruit  Co.  v.  Michigan  C.  R.  Co. 
79  C.  C.  A.  46, 148  Fed.  968 ;  Hoover 
V.  Pennsylvania  R.  Co.  156  Pa.  220, 
22  L.R.A.  263,  36  Am.  St.  Rep.  43, 
27  Atl.  290. 

In  the  making,  regulation,  and 
litigation  regarding  rates,  "unrea- 
sonable rates"  are  either  those  that 
are  so  low  as  to  be  noncompensa- 
tory, or  those  that  are  so  much 

higher  than  merely 
^HZ^mV  *'*   compensatory  rates 

that  they  are  exor- 
bitant. The  fact  that  two  rates,  or 
two  sets  of  rates,  are  unjustly  dis- 
criminatory, neither  establishes  nor 
necessarily  implies  that  either  of 
them  is  "unreasonable."  Interstate 
Commerce  Commission  v.  Baltimore 
&  0.  R.  Co.  145  U.  S.  263,  277,  36  L. 
ed.  699,  703,  4  Inters.  Com.  Rep.  92, 
12  Sup.  Ct.  Rep.  844;  American 
Exp.  Co.  V,  South  Dakota,  244  U.  S. 
617,  61  L.  ed.  1352,  P.U.R.1917F, 
45,  37  Sup  Ct..  Rep.  656. 

A  public  service  corporation  fur- 
nishing its  utility  under  and  pur- 
suant to  an  act  of  the  legislature  of 
a  state,  or  under  a  lawful  ordinance 
of  a  city,  or  under  other  legal  pro- 
vision which  prescribes  maximum 
rates  for  its  service,  may  fix  its  own 
rates,  not  exceeding  the  limit  thus 
prescribed,  and  such  rates  are  pre- 
sumed to  be  reasonable.  Individuals 
interested  therein  as  consumers, 
users,  or  otherwise,  may  not  main- 
tain actions  at  law  or  suits  in 
equity   against   the   public   service 
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corporation,    on    the    ground    that 
such  rates  are  unreasonable,  with- 
out having  first  se- 
cured   decision    or  S^JSir-u^n-" 
action   to   that   ef-  JJ^'^^^^^J^'®' 

feet     by     the     public    exorbitant  rat«9. 

tribunal  authorized 
to  prescribe  the  maximum  limit 
of  the  rates  changing  the  lim- 
it, or  adjudging  the  rates  com- 
plained of  unreasonable.  Grif- 
fith V.  Vicksburg  Waterworks  Co. 
88  Miss.  371,  40  So.  1014,  8  Ann. 
Cas.  1130;  Vicksburg  v.  Vicks- 
burg Waterworks  Co.  206  U.  S. 
496,  509,  515,  516,  51  L.  ed. 
1155,  1160,  1163,  27  Sup.  Ct.  Rep. 
762;  St.  Paul  Book  &  Stationery 
Co.  V.  St.  Paul  Gaslight  Co.  130 
Minn.  71,  L.R.A.1918A,  384,  P.U.R. 
1915D,  474i  153  N.  W.  265,  Ann. 
Cas.  1916B,  286 ;  Texas  &  P.  R.  Co. 
V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
426,  432,  433,  436,  437,  439,  440, 
441,  443,  446-448,  51  L.  ed.  553, 
555-562,  27  Sup.  Ct.  Rep.  350,  9 
Ann.  Cas.  1075;  Paris  Mountain 
Water  Co.  v.  Camperdown  Mills,  9& 
S.  C.  304,  82  S.  E.  418 ;  Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Service 
Corp.  142  Ga.  841,  L.R.A.1916E^ 
358,  83  S.  E.  947;  Brooklyn  Union: 
Gas  Co.  V.  New  York,  188  N.  Y.  334,. 
15  L.R.A.(N.S.)  763,  117  Am.  St. 
Rep.  868,  81  N.  E.  142. 

The  application  of  these  rules  to 
the  facts  pleaded  compels  the  con- 
clusions: (1)  That  the  second  and 
third  counts  of  the  complaint  state 
no  cause  of  action,  because  they  are 
founded  on  the  claim  that  the  rates 
charged  to  and  collected  of  the  plain- 
tiff were  exorbitant,  extortionate,, 
and  unreasonable,  although  they 
were  less  than  the  maximum  rates 
prescribed  and  adjudged  reasonable 
by  the  city,  and  that  tribunal  has 
never  adjudged  them  unreasonable^ 
or  modified  the  terms  or  effect  of 
its  prescribing  ordinance;  (2)  be- 
cause, by  these  counts,  the  plaintiff 
seeks  recovery  of  the  difference  be- 
tween the  presumptively  reasonable 
rates  the  plaintiff  paid,  and  the 
lower  rates  other  consumers  of  light 
and  power  similarly  situated  paid,, 
not  on  the  ground  of  damages  sus- 
tained, but  on  the  ground'  that  this 
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was  money  had  and  received  by  the 
defendant,  which  equitably  belonged 
to  the  plaintiff,  and  an  action  of  that 
character  is  not  maintainable  for 
this  difference;  and  (3)  the  facts  set 
forth  in  the  first  count  of  the  com- 
plaint will  not  sustain  an  action  as 
for  money  of  the  plaintiff  had  and 
received  by  the  defendant,  for  the 
difference  between  the  amount  which 
the  plaintiff  paid,  and  the  amount 
it  would  have  paid  if  it  had  been 
charged  the  rates  its  competitor,  the 
Leader  company,  enjoyed,  and  the 
only  cause  of  action  they  may  be 
sufficient  to  maintain  is  one  in  tort 
for  the  pecuniary  loss  caused  to  the 
plaintiff  by  the  alleged  unlawful  dis- 
crimination; and  the  difference  be- 

tween  the  amount 
du^r'im'itnition  paid  by  the  plaintiff 
jy  iiKiit  and        ^nd  the  amount  he 

power  comiiaiij'.     «***^    ^ \^   m.»**w»***v    **^ 

would  have  paid  at' 
the  rates  charged  its  competitor  is 
not,  and  the  pecuniary  loss  caused 
by  the  unjust  discrimination  is,  the 
measure  of  those  damages. 

It  is  contended  that  the  facts 
pleaded  are  insufficient  to  sustain  a 
cause  of  action  for  these  damages, 
because  those  facts  do  not  show  that 
the  plaintiff  and  the  Leader  com- 
pany were  similarly  situated,  or  that 
they  received  like  service  from  the 
defendant,  in  that  they  disclose  the 
fa^t  that  the  defendant,  in  addition 
to  furnishing  like  light  and  power  to 
the  two  competitors  for  their  re- 
spective job  printing  and  photo- 
engraving plants,  furnished  light 
and  power  to  the  plaintiff  to  enable 
it  to  print  a  newspaper  and  operate 
an  electrotyping  plant,  and  to  the 
Leader  company  to  enable  it  to  print 
two  newspapers.  The  plaintiff 
makes  no  claim  of  any  unjust  dis- 
crimination in  the  furnishing  of 
light  and  power  for  the  printing  or 
operation  of  the  newspapers  or  the 
electrotyping  plant,  but  it  alleges 
that  the  two  job  printing  plants 
were  engaged  in  the  same  business, 
manufacturing  and  selling  like  and 
competitive  products,  that  their 
owners  bought  and  sold  in  the  same 
markets,  that  the  defendant  fur- 
nished their  job  printing  and  photo- 


engraving plants  like  power  and  col- 
lected of  the  owner  of  one  but  40  per 
cent  of  the  rates  it  charged  and  col- 
lected of  the  other,  and  that  this  was 
done  during  the  same  period  of  time. 
There  can  be  no  doubt  that,  if  the 
only  service  rendered  by  the  defend- 
ant to  the  plaintiff  and  to  the  Leader 
company  had  been  to  furnish  them 
light  and  power  for  their  job  print- 
ing and  photo-engraving  plants,  the 
averments  of  these  facts  would  have 
been  ample  to  permit  full  proof  that 
the  two  companies  were  similarly 
situated  and  were  receiving  like 
service  at  the  same  time  an.d  place, 
and  that  the  defendant  unjustly  dis- 
criminated against  th6  plaintiff  in 
its  charges  and  collections.  It  is 
possible  that  in  the  charges  and  col- 
lections for  the  otjier  services  which 
the  defendant  rendered  to  the  two 
competitors  it  discriminated  against 
the  Leader  company  to  an  amount 
equal  to  the  amount  by  which  it  dis- 
criminated against  the  plaintiff  in 
the  collection  of  charges  for  the 
service  to  the  job  printing  and 
photo-engraving  plants,  or  that 
there  was  some  other  fact  or  con- 
dition to  offset  the  unjust  discrimi- 
nation which  it  is  alleged  the  defend- 
ant committed  in  its  treament  of 
these  plants.  But  in  the  absence  of 
pleading  or  proof  of  any  such  coun- 
ter discrimination  or  offset,  the 
court ^may  not  presume  the  existence 
thereof,  and  on  the  face  of  the  com- 
plaint the  light  and  power  furnished 
to  the  tjvo  job  printing  and  photo- 
engraving plants  is  alleged  to  have 
been  so  like  and  to  have  been  fur- 
nished to  competitors  so  similarly 
situated  as  to  present  a  sound  basis 
for  the  averment  of  unjust  discrim- 
ination. 

Counsel  for  the  defendant  argue 
that  the  cause  of  action  set  forth 
in  the  first  count  is  not  in  tort  for 
damages,  but  is  for  the  difference 
in  the  amount  charged  and  collected 
of  the  plaintiff  for  the  service  "of 
the  defendant  to  its  job  printing  and 
photo-engraving  plant,  and  the 
amount  it  would  have  paid  for  that 
service  at  the  rates  charged  to  the 
Leader  company  for  like  service,  and 
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that  it  is  based  on  the  claim  that  the 
amount  of  this  difference  constitutes 
'  money  had  and  received  by  the  de- 
fendant which'  justly  and  equitably 
belonged  to  the  plaintiff.  The  plead- 
ing lends  plausible  support  to  this 
argument,  and  indicates  that  the 
pleader  may  have  indulged  the  hope 
that  his  client  could  recover  this  dif- 
ference, without  proof  of  damages 
caused  by  the  unjust  discrimination, 
upon  the  theory  which  has  been 
stated.  But  the  question  before  this 
court  is  not  one  of  the  fonh  of  the 
action  or  of  the  theory  of  counsel. 
It  is,  Does  the  complaint  state  facts 
sufficient  to  sustain  an  action  in  tort 
for  damages  caused  by  the  unjust 
discrimination  ?  It  sufficiently  states 
like  contemporaneous  services  to  the 
job  printing  and  photo-engraving 
plants  of  the  two  competitors,  the 
like  business  situation  and  circum- 
stances of  the  competitors  and  of 
their  plants,  and  the  charge  and  col- 
lection from  one  of  rates  two  and 
one-half  times  the  rates  collected  of 
the  other,  avers  that  this  discrimina- 
tion compelled  the  plaintiff  to  pay 
for  substantially  like  service  $2,950.- 
46  more  than  it  would  have  paid  ^t 
the  rates  charged  the  Leader  com- 
pany, that  on.  account  of  its  competi- 
tive relation  with  that  company  it 
was  compelled  to  sell  the  product  of 
its  job  printing  and  photo-engraving 
business  at  the  prices  set  by  the 
Leader  company,  and  that,  "its  over- 
head expense  being  unduly  increased 
by  the  unfair  'requirements  of  de- 
fendant, plaintiff  was  deprived  of 
jts  fair  and  legitimate  profit,  and 
damaged  to  the  extent  of  said  over- 
charge." The  complaint  then  "de- 
mands damages  against  defendant 
for  the  sum  of  $2,950.94  actual  dam- 
ages with  interest  thereon."  Since 
a  demand  of  a  specific  amount  of 
damages  permits  the  recovery  of 
any  less  amount  that  may  be  proved, 
the  averment  of  the  specific  amount 
of  the  damages  and  the  prayer 
therefor  do  not  disqualify  this  com- 
plaint from  sufficiently  pleading  a 
cause  of  action  in  tort  for  unjust 
discrimination. 
It  is  contended,  however,  that  the 
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only  damages  pleaded  are  loss  of 
profits,  and  that  the  nature,,  char- 
acter, extent,  and  facts  showing  the 
certainty  of  such  loss  of  profits  have 
not  been  sufficiently  set  forth.  It  is 
true  that  the  general  rule  is  that  the 
expected  profits  of  a  commercial 
business  are  generally  too  remote, 
speculative,  and  uncertain  to  sus- 
tain a  judgment  for  their  loss.  But 
there  is  an  exception  to  this  rule, 
to  the  effect  that  the  loss  of  profits 
from  the  destruction,  interruption, 
or  depression  of  an  established  busi- 
ness may  be  recovered,  if  the  plain- 
tiff makes  it  reasonably  certain  by 
competent  proof  what  the  amount  of 
his  loss  actually  was.  It  is  true  that 
the  proof  must  pass  the  realm  of 
conjecture,  speculation,  or  opinion 
not  founded  on  facts,  and  must  con- 
sist of  actual  facts,  from  which  a 
reasonably  accurate  conclusion  re- 
garding the  cause  and  the  amount  of 
the  loss  can  be  logically  and  rational- 
ly drawn.  Central  Coal  &  Coke  Co. 
v.  Hartman,  49  C.  C.  A.  244,  246, 
247,  250,  111  Fed.  98.  It  is  not, 
however,  necessary  in  pleading  such 
profits  to  set  forth  all  the  details  of 
the  requisite  proof.  In  the  case  at 
bar  the  pecuniary  loss  which  the  un- 
just discrimination  inflicted  upoQ 
the  plaintiff,  and  not  the  difference 
between  the  amount  it  paid  and  the 
amount  it  would  have  paid  at  the 
rates  charged  the  Leader  company, 
is  the  measure  of  its  damages. 
Those  damages  may  be  the  same 
amount  as  that  difference ;  they  may 
be  more,  and  they  may  be  less.  The 
plaintiff  in*  effect  avers  in  this  com- 
plaint that,  if  the  defendant  had  not 
unjustly  discriminated  against  it,  it 
would  have  sold  the  same  amount  of 
its  products  from  its  job  printing 
and  photo-engraving  plant  for  the 
same  prices  that  it  did  sell  them, 
and  that  it  would  in  that  case  have 
had  left,  after  paying  its  expenses, 
larger  profits  than  it  did  have  by  the 
$2,950.94  which  the  defendant  ex- 
acted of  it  by  the  unjust  discrimina- 
tion. It  may  be  that  the  plaintiff 
will  have  difficulty  in  proving,  it 
may  be  that  it  will  be  unable  to 
prove,  such  or  any  loss  of  profits 
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under  the  wise  and  conservative 
rules  of  law  which  ^uard  against 
speculation,  uncertainty,  and  con- 
jecture in  the  determination  of  such 
losses.  But  the  averments  of  the 
Pie«diai.-io««  of' complaint  are  suf- 
profits-  ficient  to  permit  it 

..fflciencr.  ^^    present    compe- 

tent evidence  of  a  loss  of  profits 
caused  by  the  unjust  discrimination 
it  pleads  upon  the  theory  set  forth  in 
its  complaint. 

The  judgment  below  is  according- 
ly reversed,  and  the  case  is  remand- 
ed to  the  District  Court,  with  in- 
structions to  permit  the  defendant 
to  answer  the  complaint. 

Stone,  Circuit  Judge,  concurring 
in  part  and  dissenting  in  part: 

This  is  a  suit  by  a  patron  against 
a  public  service  corporation,  law- 
fully authorized  to  use  the  streets 
and  public  places  of  a  municipality 
in  order  to  furnish  consumers  with 
electric  light  and  power.  The  entire 
petition  is  a  tort  action  in  its  plead- 
ing. The  first  count  is  for  damages 
because  of  a  discriminatory  rate; 
the  second  and  third  counts  for  dam- 
ages because  of  unreasonable  rates. 

I  concur  in  the  result  reached,  but 
not  entirely  with  the  rules  of  law 
laid  down.  Because  of  the  impor- 
tance of  the  subject  involved,  I  feel 
obligated  to  state  wherein  I  dis- 
agree. I  agree  that  discrimination 
and  unreasonableness  in  rates  are 
distinct  and  separate  grievances, 
and  that  the  existence  of  either  is, 
as  to  the  patron,  a  tort.  I  am  com- 
pelled respectfully  to  disagree  with 
the  announcement  that  in  cases  of 
discrimination  the  remedy  of  money 
had  and  received  can  never  be  em- 
ployed, and  with  a  portion  of  the 
rule  of  damages  set  forth. 

As  to  the  remedy  and  proof  in 
cases  of  discrimination :  One  of  the 
fundamental  principles  of  our  form 
of  government  is  equality  to  every 
person,  of  opportunity  and  treat- 
ment, so  far  as  governmental  ac- 
tion extends.  This  is  illustrated 
in  the  national  and  state  Consti- 
tutions, which  forbid  and  render 
nugatory    all    state    action    result- 


ing in  discrimination  between  mem- 
bers of  the  same  legal  classifi- . 
cation.  The  same  right  of  equality 
inheres  in  all  governmental  ac- 
tivity, and,  because  of  the  quasi 
public  character  thereof,  it  has  its 
full  place  in  all  public  service  ac- 
tivity. As  said  by  Mr.  Justice  Brew- 
er, in  speaking  of  one  kind  of  such 
service  (common  carriage) :  "Com- 
mon carriers,  whether  engaged  in 
interstate  commerce  or  in  that  whol- 
ly within  the  state,  are  performing 
a  public  service.  They  are  endowed 
by  the  state  with  some  of  its  sov- 
ereign powers,  such  as  the  right  of 
eminent  domain,  and  so  endowed  by 
reason  of  the  public  service  they 
render.  As  a  consequence  of  this, 
all  individuals  have  equal  rights, 
both  in  respect  to  service  and 
charges."  Western  U-  Teleg.  Co.  v. 
Call  Pub.  Co.  181  U.  S.  92,  99,  100, 
45  L.  ed.  765,  769,  770,  21  Sup.  a. 
Rep.  561,  564. 

The  evil  results  of  departures  by 
utility  companies  from  this  salutary 
rule  of  public  policy  are  common 
knowledge,  and  have  received  full 
judicial  recognition.  That  public 
service  companies  can,  through  il- 
legal discrimination,  often  affect  and 
even  control  competitive  business 
conditions  among  their  customers, 
to  the  extent  of  enriching  one  and 
ruining  the  other,  has  been  too  fre- 
quently demonstrated.  Even  irre- 
spective of  competition,  favoritism 
in  service  or  charge  may  be  used  for 
purposes  injuriously  affecting  both 
the  consumer  and  the  public.  With- 
out passing  upon  the  truth  of  the  al«^ 
legation  contained  in  the  present  pe- 
tition, yet  it  is  illustrative  of  pos- 
sibilities along  this  line.  The  state- 
ment is:  "The  plaintiff  further 
states  that  the  Register  &  Leader 
Company,  as  has  been  heretofore 
stated,  is  the  publisher  of  two  daily 
newspapers  having  wide  circulation 
in  the  city  of  Des  Moines,  and  said 
company  has  great  influence  in  city 
politics  and  in  the  conduct  of  city 
affairs,  and  the  said  discriminatory 
rates  to  the  Register  &  Leader  Com- 
pany were  granted  by  the  defendant 
with  the  corrupt  purpose  to  thereby 
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secure  the  good  will  of  the  Register 
&  Leader  Company  and  its  influence 
in  preventing  the  repeal  of  the 
aforesaid  Ordinance  No.  1,566,  in 
order  that  the  defendant  might  con- 
tinue to  dmrge  the  excessive  and  un- 
reasonable rates  specified  in  said  or- 
dinance, and  reap  the  excessive  and 
unreasonable  profits  which  it  could 
mafiit  from  customers  who  were 
unable  to  protect  themselves,  and 
said  corrupt  bribe  was  paid  to  the 
Register  &  Leader  Company  in  total 
disregard  of  defendant's  duty  in  the 
premises,  and  in  total  and  wanton 
disregard  of  the  losses  which  de- 
fendant was  thereby  inflicting  upon 
plaintiff,  and  said  bribe  was  paid 
stealthily  and  secretly,  and  with  the 
purpose  that  same  should  never  be 
detected,  and  the  payment  of  said 
bribe  was  tortious,  wrong,  and  un- 
just.   .    .    ." 

The  above  considerations  empha- 
size the  necessity  of  preventing  such 
discrimination,  and  of  shaping  the 
rules  of  law  to  that  end.  This  con- 
ception is  intensified  by  the  thought 
that  discrimination  must  find  its 
source  in  the  voluntary  act  of  the 
utility  company. 

The  preventive  methods,  not  stat- 
utory, variously  tried,  have  been 
mandamus,  bills  in  chancery,  and 
suits  for  damages  by  the  injured 
party.  Obviously,  not  the  least  ef- 
fective methods  are  such  as  these, 
which  place  a  weapon  in  the  hands 
of  the  injured  party,  who,  moved  by 
impulses  of  self-protection,  neces- 
sanly  acts  in  the  public  interest  at 
the  same  time. 

This  obligation  of  equal  service 
being  one  imposed  by  law,  its  vio- 
lation is,  as  to  the  individual,  a  tort. 
But  wherever  one  person  commits 
a  tort  against  the  estate  of  another, 
with  the  intention  of  benefiting  his 
own  estate,  or  wherever  justice  re- 
quires it  in  consideration  of  benefits 
received,  the  tort  may  be  waived  and 
assumpsit  brought  for  the  money 
benefit  so  received.  1  C.  J.  1032; 
Fanson  v.  Linsley,  20  Kan.  285; 
Norden  ▼:  Jones,  88  Wis.  600,  14 
AsL  Rep.  782.  It  may  be  noted  that 
Mr.  Justice  Brewer,  then  of  the 
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Kansas  supreme  court,  concurred  in 
the  opinion  in  Fanson  v.  Linsley. 
Therefore,  though  primarily  the 
form  of  action  for  such  wrong  is 
tort,  it  is  not  necessarily  so  in  all 
instances,  for  (as  with  other  torts)^ 
if  this  tort  has  resulted  in  the  pay- 
ment by  the  wronged  party  of  money 
to  the  public  utility  which  should  not 
have  been  paid,  then  the  tort  may  be 
waived  and  recovery  of  that  money 
obtained  through  an  action  for 
money  had  and  received.  Armour 
Packing  Co.  v.  Edison  Electric  Il- 
luminating Co.  115  App.  Div.  51, 
100  N.  Y.  Supp.  605.  Of  course,  the 
waiver  of  the  tort  wofild  forfeit  all 
right  to  consequential  damages,  and 
confine  recovery  to  the  sum  wrong- 
fully exacted  and  withheld. 

If  the  action  brought  be  a  tort, 
it  would  seem  to  be  subject  to  the 
ordinary  rules  pertaining  to  such 
suits.  The  pleading  and  proof  must 
cover  the  wrongful  act  and  the  quan- 
tum of  damages.  The  wrongful  act 
is  the  denial  to  one  patron  of  a  rate 
or  service  accorded  another  patron 
in  the  same  legal  classification. 
When  this  wrongful  act  has  been 
proven,  the  right  to  recover  has  been 
established.  The  remaining  inquiry 
is  purely  one  of  quantum  of  dam- 
ages. The  damages  are  compensa- 
tory, but  there  would  seem  to  be  no 
reason  why,  if  the  proper  elements 
of  wilfulness  and  malice  exist,  ex- 
emplary damages  should  not  be  al- 
lowed,— particularly  if  it  also  ap- 
pear difficult  to  estimate  in  money 
the  injury.  Scott  v.  Donald,  165  U. 
S.  58,  89,  41  L.  ed.  632,  638,  17  Sup. 
Ct.  Rep.  265 ;  Day  v.  Woodworth,  13 
How.  363,  371,  14  L.  ed.  181,  184; 
Press  Pub.  Co.  v.  Monroe,  51  L.R.A. 
353, 19  C.  C.  A.  429,  73  Fed.  196,  38 
U.  S.  App.  410;  Wilson  v.  Vaughn 
(C.  C.)  23  Fed.  229. 

In  proof  of  compensatory  dam- 
ages, the  ordinary  rules  of  evidence 
would  seem  proper  and  sufficient. 
Where  the  discrimination  is  in  serv- 
ice or  facilities,  there  is  apparently 
no  common  circumstances  or  fact  to 
aid  in  the  damage  inquiry.  But  I 
cannot  escape  the  conviction  that, 
where    the    discrimination    is    in 
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charge  or  rate,  there  is  present  a 
minimum  measure  of  damages ;  i.  e., 
the  difference  in  charge  or  rate. 
The  legal  right  is  to  as  good  treat- 
ment (as  low  a  charge  or  rate)  as 
is  given  any  other  legally  similar 
patron.  The  tort  is  in  a  refusal  of 
that  treatment.  Certainly  there  is 
an  injury  equaling  the  difference  in 
monej^  value  of  the  ^treatment 
(charge  or  rate)  to  which  Ihe  patron 
was  entitled  and  that  which  he  re- 
ceived. Public  policy,  in  my  judg- 
ment, requires  this  view,  for  other- 
wise there  could  never.be  recovery 
in  any  case  of  rate  or  charge  dis- 
crimination, 'unless  there  existed 
competitive  conditions  between  the 
patrons  involved  in  the  discrimina- 
tion. What  possible  other  loss  or 
damage  is  suffered  by  the  household- 
er, who  pays  one  price  for  his  do- 
mestic use  of  gas,  water,  or  elec- 
tricity, while  his  next-door  neighbor, 
for  precisely  the  same  service,  ren- 
dered under  precisely  the  same  cir- 
cumstances, pays  only  one  half  as 
much?  Or  what  other  injury  has 
the  woolen  manufacturer  received, 
when  he  pays  twice  the  rate  for  elec- 
tric power  as  does  the  adjoining 
candy  maker,  for  precisely  the  same 
service,  under  precisely  the  same 
circumstances?  Where  there  is 
business  competition  it  may  be  that 
the  discriminating  rate  has  so 
heavily  affected  the  fixed  charges  of 
production  as  to  result  in  further 
damage;  but,  barring  competition, 
the  difference  in  the  rate  measures 
the  damage,  or  there  is  none  legally 
provable.  In  short,  either  the  defi- 
nition of  what  constitutes  illegal  dis- 
crimination as  to  rates  or  charges 
must  be  so  altered  as  to  exclude  all 
of  that  great  class  which  do  not  hap- 
pen to  be  business  competitors,  and 
injured  in  their  business  competi- 
tion, or  there  results  the  anomaly  of 
one  rule  of  common  law  giving  a 
right  (valuable  not  only  to  the  in- 
dividual, but  to  the  public  good), 
and  another  rule  of  the  common  law, 
rendering  the  protection  of  that 
right  impossible. 

Where,  as  in  the  present  case, 
competitive  conditions  are  present. 


and  alleged  to  be  affected  by  the  diB- 
crimination,  there  is  an  additional 
consideration.  The  object  of  busi- 
ness is  profit.  When  anyone  by  aa 
unlawful  act  reduces  the  profk  of 
another,  the  law  provides  ;f or  resti- 
tution of  that  loss.  Competition 
limits  the  sale  price.  When  a  busi- 
ness man  is  given  a  lower  rate  for 
power,  or  some  other  element  enter- 
ing into  the  fixed  cost  of  the  article 
he  produces,  it  is  an  absolute  certain- 
ty that  his  profit  has  been  increased 
by  just  the  amount  of  the  reduction. 
It  is  equally  certain  that  every  com- 
petitor has  been  put  at  a  disadvan- 
tage in  just  that  sum.  If  the  com- 
pietitors  have  a  right  to  that  reduc- 
tion, and  do  not  receive  it,  they  are 
damaged,  and  in  just  that  amount. 
The  mistake,  as  I  see  it,  sometimes 
made  in  the  consideration  of  the  ele- 
ment of  damage  in  discrimination 
cases,  is  that  nothing  is  regarded  as 
damage  unless  it  be  an  actual  dimi- 
nution of  the  existing  property  of  the 
one  paying  the  higher  rate.  So  it 
has  been  said  that  if  the  reduction 
has  resulted  in  no  disarrangement 
of  selling  prices,  so  that  the  busi- 
ness of  the  one  paying  the  higher 
rate  has  gone  on  undisturbed,  he  has 
not  been  damaged,  though  his  com- 
petitor may  have  been  benefited,  and 
that  he  cannot  complain  of  a  benefit 
to  another.  The  fallacy  is  that  he  is 
not  complaining  that  someone  else 
has  received  a  benefit;  he  is  com- 
plaining because  he  has  not  received 
the  same  benefit.  The  law  says  that 
he  has  a  legal  right  to  that  benefit 
If  he  had  this  benefit,  his  profit 
would  be  enhanced  to  just  that 
amount,  because  his  cost  price  would 
be  j  ust  so  reduced.  His  damage  is  in 
being  deprived  of  a  right  (benefit), 
the  value  of  which  can,  in  such  an 
instance,  be  definitely  and  accurate- 
ly gauged,  although  his  existing 
business  shows  no  diminution  nor 
disturbance.  The  point  of  view  is 
vital.  The  law  leaves  it  entirely 
open  for  the  public  utility  to  grant 
any  favor  it  desires  by  lowering  its 
charges.  Its  only  conditidn  is  that 
what  is  granted  to  one  must  be  given 
to  all  similarly  situated.    The  wrong 
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is  not  in  reducing  fhe  rate  to  one ; 
it  is  in  not  reducing  it  to  each  of 
the  remainder.  New  York,  N.  H.  & 
H.  R.  Co.  V,  Ballou  &  Wright,  P.U.R. 
1918A,  149,  155  C.  C.  A,  450,  242 
Fed.  865x(C.  C.  A.  9th  C.) ;  Wyman, 
Pub.  Serv-  Corp.  §  1290,  and  cita- 
tions. 

But  the  favored  one  may  not  be 
satisfied  to  quietly  receive  the  addi- 
tional profit  through  the  reduced 
rate.  He  may  carry  this  advantage 
into  business  competition.  He  may 
reduce  his  selling  prices  to  such  an 
extent  as  to  get  business  his  com- 
petitors might  have  secured  or  re- 
tained. He  may  do  this  to  the  ex- 
tent of  drivingthem  out  of  business, 
ruining  them,  and  obtaining  a  mo- 
nopoly for  himself.  These  but  add 
to  the  injury  and  the  resulting  dam- 
age. If  claimed,  they  must  be  sup- 
ported by  proof. 

The  cases  of  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.  230 
U.  S.  184,  57  L.  ed.  1446,  33  Sup. 
a.  Rep.  893,  Ann.  Cas.  1915A,  315 ; 
Meeker  v.  Lehigh  Valley  R.  Co.  236 
U.  S.  412,  59  L.  ed.  644,  P.U.R. 
1915D,  1072,  35  Sup.  Ct.  Rep.  328, 
Ann.  Cas.  1916B,  691 ;  Lehigh  Val- 
ley R.  Co.  V.  Clark,  125  C.  C.  A.  235, 
207  Fed.  717 ;  Lehigh  Valley  R.  Co. 
V.  American  Hay  Co.  135  C.  C.  A. 
307,  219  Fed.  539 ;  Knudsen-Fergu- 
son  Fruit  Co.  v.  Michigan  C.  R.  Co. 
79  C.  C.  A.  46,  148  Fed.  968,  and 
Hoover  v.  Pennsylvania  R.  Co.  156 
Pa,  220,  22  L.R.A.  263,  36  Am.  St. 
Rep.  43,  27  Atl.  282,  cited  in  the 
majority  opinion,  do  not,  in  my 
judgment,  necessarily  lead  to  a  dif- 
ferent conclusion.  The  Knudsen- 
Ferguson  Case  did  not  involve  dis- 
crimination in  any  way.  I  do  not 
find  that  the  other  cases  brought 
before  the  court  the  propriety  of  em- 
ploying the  remedy  of  money  had 
and  received.  They  did  hold  the 
rule  of  damage,  where  the  action 
brought  was  in  tort,  to  be  as  an- 
noimced;  but  in  each  of  them  the 
court  was  construing  a  statute, 
while  this  case  involves  the  defini- 
tion and  application  of  rules  of  com- 
mon law.  Also,  the  statute  in 
<inestion  (except  in  Hoover  v.  Penn- 
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sylvania  R.  Co.)  involved  the  im- 
portant consideration  of  a  published 
tariff,  from  which  no  legal  deviation 
could  be  made.  In  such  cases  there 
is  the  vital  difference  that  the  lower 
rate  (a  departure  from  the  pub- 
lished rate)  was,  in  and  of  itself,  a 
forbidden,  unlawful  rate,  aside  from 
any  question  of  discrimination,  and 
no  one,  because  of  discrimination, 
or  for  any  other  reason,  could  make 
that  unlawful  act  the  foundation  of 
a  right  to  the  same  unlawful  act  in 
his  favor  (Paris  Mountain  Water 
Co.  V.  Camperdown  Mills,  98  S.  C. 
304,  312,  82  S.  E.  418),  while  in  this 
case  the  lower  rate  was  of  itself  en- 
tirely lawful,  but  a  tort  was  com- 
mitted in  not  giving  the  same  rate 
to  others  of  the  same  class. 

My  conclusion,  therefore,  is  that 
the  first  couiit  of  the  petition  is 
good ;  that  there  can  be  no  recovery 
on  any  theory  of  money  had  and 
received,  because  the  pleading  is  for 
a  tort ;  that  proof  of  facts  constitut- 
ing illegal  discrimination  in  the  rate 
charged,  joined  to  proof  of  the  dif- 
ference in  rate,  would  authorize  re- 
covery for  the  difference  in  what 
plaintiff  did  pay  and  would  have 
paid  under  the  lower  rate ;  that  any 
further  damage  arising  from  a  dis- 
turbance of  competitive  conditions 
must  be  proven.  Hence  the  demur- 
rer to  this  count  should  have  been 
overruled. 

As  to  the  demurrer  to  the  second 
and  third  counts  of  the  petition,  I 
agree  that  the  demurrer  was  prop- 
erly sustained.  Those  counts  are  in 
tort  for  damages,  based  on  allega- 
tions that  certain  rates  were  unrea- 
sonable. The  rates  in  question  were 
at  all  times  within  the  maximum 
limits  of  an  ordinance  passed  under 
state  legislative  authority  as  an  ex- 
ercise of  police  power,  and  not  as 
part  of  any  contract.  As  long  as 
that  ordinance  endures,  it  clothes 
the  rates  prescribed  therein  with  a 
presumption  of  reasonableness,  and 
no  action  for  damages  can  be  sus- 
tained for  alleged  injury  therefrom. 

This  suit,  being  one  in  tort  for 
damages,  does  not  involve  the  right 
of  individuals  as  consumers,  users, 
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or  otherwise,  to  challenge  the  rea- 
sonableness of  the  rates  established 
within  the  city  ordinance  maximum 
by  a  direct  proceeding  in  equity,  the 
result  of  which  would  be  to  sustain 
or  annul  the  alleged  unlawful  rates 
as  to  all  of  the  class  to  which  the 
complainant  might  belong.  I  am 
not  prepared  to  say  that  the  citizen 
may  not  thus,  through  an  action 
against  the  utility  company,  chal- 
lenge the  reasonableness  and  validi- 
ty of  such  an  ordinance.  If  there  be 
no  such  right,  then  it  results 
that  where  the  legislative  branch, 
through  statute  or  ordinance,  estab- 
lishes a  maximum  rate,  such  action 
by  implication  annuls  every  com- 
mon-law remedy  the  citizen  has  had 
to  protect  himself  through  the  courts 
from  an  extortionate  rat^  so  author- 
ized. Until  that  question  is  square- 
ly presented,  I  do  not  care  to  affirm 
or  deny  the  existence  of  such  right. 
It  may  not,  however,  be  out  of  place 
to  suggest  in  this  connection  the  lan- 
guage of  Mr.  Justice  Miller,  in  his 
able  concurring  opinion  in  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  418,  459,  33  L.  ed.  970,  982, 
3  Inters.  Com.  Rep.  209, 10  Sup.  Ct. 
Rep.  702,  703,  where  he  says : 

"  (3)  Neither  the  legislature,  nor 
such  commission  acting  under  the 
authority  of  the  legislature,  can  es- 
tablish arbitrarily  and  without  re- 
gard to  justice  and  right,  a  tariff 
of  rates  for  such  transportation 
which  is  so  unreasonable  as  to  prac- 
tically destroy  the  value  of  properly 
of  persons  engaged  in  the  carrying 
business  on  the  one  hand,  nor  so  ex- 
orbitant and  extravagant  as  to  be  in 
utter  disregard  of  the  rights  of  the 


public  for  the  use  of  such  transpor- 
tation on  the  other. 

"(4)  In  either  of  these  classes  of 
cases  th^re  is  an  ultimate  remedy  by 
the  parties  aggrieved,  in  the  courts, 
.for  relief  against  such  oppressive 
legislation^  and  especially  in  the 
courts  of  the  United  States,  where 
the  tariff  of  rates  established  either 
by  the  legislature  or  by  the  commis- 
sion is  such  as  to  deprive  a  party  of 
his  property  without  due  process  of 
law. 

"  (5)  But  until  the  judiciary  has 
been  appealed  to,  to  declare  the  reg- 
ulations made,  whether  by  the  legis- 
lature or  by  the  commission,  void- 
able for  the  reasons  mentioned,  the 
tariff  of  rates  so  fixed  is  the  law  of 
the  land,  and  must  be  submitted  to 
both  by  the  carrier  and  the  parties 
with  whom  he  deals. 

"  (6)  That  the  proper,  if  not  the 
only,  mode  of  judicial  relief  against 
the  tariff  of  rates  established  by  the 
legislature  or  by  its  commission,  is 
by  a  bill  in  chancery  asserting  its 
unreasonable  character. and  its  con- 
flict with  the  Constitution  of  the 
United  States,  and  asking  a  decree 
of  court  forbidding  the  corporation 
from  exacting  such  fare  as  exces- 
sive, or  establishing  its  right  to  col- 
lect the  rates  as  being  within  the 
limits  of  a  just  compensation  for  the 
service  rendered. 

"(7)  That  until  this  is  done  it  is 
not  competent  for  each  individual 
having  dealings  with  the  carrying 
corporation,  or  for  the  corporation 
with  regard  to  each  individual  who 
demands  its  services,  to  raise  a  con- 
test in  the  courts  over  the  questions 
which  ought  to  be  settled  in  this 
general  and  conclusive  method." 


ANNOTATION. 

Right  of  patron  to  <|uestion  reasonableness  of  public  utflity  rate  authorbed  by 

legislature. 


The  constitutional  provision  against 
taking  property  for  public  use  without 
just  compensation  prevents  the  en- 
forcement against  a  public  service 
corporation  of  a  confiscatory  rate,  and 
the  question  whether  or  not  the  rate 


is  confiscatory  is  always  a  question 
which  the  public  service  corporation 
can  have  determined  in  the  courts. 
Because  of  the  right  of  the  corp6ra- 
tion  to  resort  to  the  courts,  it  has,  in 
some  instances,  been  assumed  that  the 


ANNO.— PUBLIC  UTILITY— LEGISLATIVE  RATE. 


405 


consumer  had  a  right,  also,  to  resort 
to  the  courts  if  the  rate  was  unrea- 
sonably high.  But  the  courts  have 
liot  admitted  such  right.  The  courts 
have  no  jurisdiction  over  rates  as 
such;  and  unless  some  constitutional 
right  is  involved  so  as  to -give  the 
jurisdiction,  the  courts  have  no  power 
to  interfere  with  a  rate  which  is,  in 
fact,  sanctioned  by  the  legislature. 
There  has  been  some  contention  that 
a  rate  which  is  unreasonably  high  in- 
terferes with  the  constitutional  rights 
of  the  consumer,  the  same  as  one  un- 
reasonably low  interferes  with  those 
of  the  corporation,  but  this  contention 
has  not  been  accepted.  For  the  pur- 
pose of  this  discussion,  the  distinction 
must  always  be  kept  in  mind  between 
a  rate  which  is  in  fact  sanctioned  by 
the  legislature  and  one  which  is  mere- 
ly established  by  the  public  service 
corporation  on  its  own  authority.  The 
courts  have  always  assumed  jurisdic- 
tion to  prevent  the  enforcement  of  the 
latter  class  of  rates.  Thus,  if  the 
authority  is  merely  conferred  upon  a 
board  of  supervisors,  or  similar  board, 
to  fix  the  rates,  without  naming  any 
maximum,  th^  consumer  may  seek  the 
aid  of  the  court  to  annul  rates  fixed, 
when  the  matter  will  be  referred  back 
to  the  board  for  a  new  adjustment  if 
the  court  finds  the  rates  to  be  unrea- 
i^onably  high.  Lanning  v.  Osborne 
<  1896)  76  Fed.  319. 

In  Heagan  v.  Farmers'  Loan  &  T.  Co. 
n894)  154  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047,  which  was  an  action  on 
behalf  of  bondholders  to  prevent  the 
enforcement  of  a  rate  which  was  al- 
leged to  be  confiscatory  of  their  prop- 
erty rights,  the  court  says  that  it  has 
always  been  recognized  that  if  a  car- 
rier attempted  to  charge  a  shipper  an 
unreasonable  sum,  the  courts  had 
jurisdiction  to  inquire  into  the  matter, 
and  to  award  the  shipper  any  amount 
exacted  from  him  in  excess  of  a  rea- 
sonable rate.  The  province  of  the 
courts  is  not  changed,  nor  the  limit  of 
judicial  inquiry  altered,  because  the 
legislature,  instead  of  the  carrier, 
prescribed  the  rates.  The  doctrine  an- 
nounced in  that  dictum  seems  to  have 
had  some  action  at  one  time,  for  in 


Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota (1890)  134  U.  S.  461,  33  L. 
ed.  983,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct/  Rep.  462,  702,  which 
was  an  action  to  compel  a  railroad 
company  to  comply  with  a  schedule  of 
rates  which  had  been  fixed  for  it,  Mr. 
Justice  Miller,  in  a  concurring  opin* 
ion,  said  that  whether  the  rate  is 
unreasonably  low  or  excessively  high, 
there  is  an  ultimate  remedy  by  the 
parties  aggrieved  for  relief  against 
such  oppressive  legislation.  That  the 
proper  mode,  of  judicial  relief  is  a  bill 
in  chancery,  asking  a  decree  forbid- 
ding the  corporation  from  exacting 
such  rate  as  excessive.  Until  this  is 
done,  it  is  not  competent  for  every  in- 
dividual having  dealings  with  the 
corporation  to  raise  a  contest  in  the 
courts  over  questions  which  ought  to 
be  settled  in  this  general,  and  conclu- 
sive manner.  And  Judge  Miller's 
dictum  was  recognized  in  Re  Engel- 
hard &  Sons  Co.  (1914)  231  U.  S.  646, 
58  L.  ed.  416,  34  Sup.  Ct.  Rep.  258,  and 
Capital  City  Gas  Co.  v.  Des  Moines 
(1896)  72  Fed.  818.  And  in  Southern 
R.  Co.  V.  Tift  (1907)  206  U.  S.  428,  51 
L.  ed.  1124,  27  Sup.  Ct.  Rep.  709,  11 
Ann.  Cas.  846,  affirming  (1905)  138 
Fed.  753,  the  court  says  that  it  is  not 
required  to  say  that,  because  an  action 
for  damages  to  recover  unreasonable 
rates. which  had  been  exacted  will  not 
lie,  a  suit  in  equity  is  also  forbidden 
to  prevent  a  filing  or  enforcement  of 
a  schedule  of  unreasonable  rates,  or 
a  change  to  unjust  or  unreasonable 
rates.  In  that  case  it  appeared  that 
the  trial  court  held  the  case,  and  sent 
the  parties  to  the  Interstate  Commerce 
Commission  to  determine  the  reason- 
ableness of  the  schedule  which  was 
found  against  the  railroad  company. 
And  the  court  then  acted  upon  the 
findi^ig  of  the  Commission.  The  court 
held  that,  in  view  of  the  stipulations 
of  the  parties  in  the  case,  they  are 
precluded  from  making  the  objection 
that  the  court  did  not  have  jurisdiction 
to  entertain  the  petition,  and  grant  the 
relief  prayed  for  and  decreed.  But 
whatever  weight  these  dicta  may  be 
thought  to  have  had,  they  did  not  pre- 
vail when  the  question  came  squarely 
before  the  courts  for  decision.     The 
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inconvenience  of  permitting  each  pa- 
tron to  maintain  an  independent  ac- 
tion for  redress,  and  the  confusion 
which  would  result  from  submitting 
the  question  to  different  courts  and 
juries,  were  so  great  that  the  courts 
refused  to  entertain  the  actions.  The 
question  was  first  brought  prominent- 
ly before  the  courts  in  connection  with 
rates  promulgated  under  the  Inter- 
state Commerce  Act,  and  while  that 
act  did  not  itself  establish  the  rate, 
the  courts  held  that  for  practical  pur- 
poses the  effect  was  the  s$ime,  and  re- 
fused to  permit  the  individual  shipper 
to  sue. 

In  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  (1907)  204  U.  S.  426,  51 
L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Cas.  1075,  reversing  (1905)  38  Tex. 
Civ.  App.  366,  85  S.  W.  1052,  it  was 
held  that  by  the  intent  and  purpose  of 
the  Interstate  Commerce  Act,  a  ship- 
per could  not  maintain  an  action  for 
redress  from  an  alleged  excessive  pub- 
lished rate  until  the  matter  had  been 
brought  before  the  Commission.  The 
reasoning  of  the  case  is  more  or  loss 
applicable  to  every  situation  of  this 
kind.  It  was  that,  if,  without  previous 
action  by  the  Commission,  power 
might  be  exerted  by  the  courts  and 
juries  generally  to  determine  the  rea- 
sonableness of  an  established  rate,  it 
would  follow  that  unless  all  courts 
reached  an  identical  conclusion,  a 
uniform  standard  of  rates  in  the  fu- 
ture would  be  impossible,  as  the 
standard  would  fluctuate  and  vary,  de- 
pendent upon  the  divergent  conclu- 
sions reached  as  to  reasonableness  by 
the  various  courts  called  upon  to  con- 
sider the  subject  as  an  original  ques- 
tion. 

In  Robinson  v.  Baltimore  &  0.  R. 
Co.  (1912)  222  U.  S.  506.  56  L.  ed.  288, 
32  Sup.  Ct.  Rep.  114,  affirming  (1908) 
64  W.  Va.  406,  63  S.  E.  323.  it  is  said 
that  the  statute  contemplated  that  an 
investigation  and  order  by  the  Inter- 
state Commerce  Commission  should  be 
a  prerequisite  to  the  right  to  seek  re- 
muneration in  the  courts,  because  of 
exactions  under  an  established  sched- 
ule alleged  to  be  violative  of  pre- 
scribed standards.  And  the  court 
says  that  this  is  so  because  ''the  exist- 


ence and  'exercise  of  a  right  to 
maintain  an  action  of  that  character, 
in  the  absence  of  such  an  investigati«Q 
and  order,  would  be  repugnant  to  the 
declared  rule  that  a  rate  established 
in  the  mode  prescribed  should  he 
deemed  the  legal  rate,  and^obligatory 
alike  upon  carrier  and  shipper  until 
changed  in  the  manner  provided, 
would  be  in  derogation  of  the  power 
expressly  delegated  to  the  Commis- 
sion, and  would  be  destructive  of  the 
uniformity  and  equality  which  the  act 
was  designed  to  secure." 

In  Swift  &  Co.  V.  Philadelphia  &  R. 
R.  Co.  (1893)  4  Inters.  Com.  Rep.  633, 
58  Fed«  858  (1894)  5  Inters.  Com.  Rep. 
116,  64  Fed.  59,  the  court  held  that 
there  was  no  common  law  of  the  Unit- 
ed States  which  would  permit  an  ac- 
tion for  excessive  charges  in  interstate 
commerce,  and  therefore  all  recovery, 
if  any,  must  be  under  the  Interstate 
Conunerce  Act,  and  that  under  that  act 
the  individual  shipper  cannot  question 
in  the  court  the  reasonableness  of  a 
published  rate. 

Under  the  Interstate  Commeri^e  Act 
the  schedule  of  rates  adopted  and  pub- 
lished must  be  accepted  by  the  courts 
as  reasonable,  and  the  only  redress  is 
to  apply  to  the  Commission  for  relief. 
Van  Patten  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1897)  81  Fed.  545;  Kinnavey  v. 
Terminal  R.  Asso.  (1897)  81  Fed.  802; 
J.  T.  Rather  &  Co.  v.  Nashville,  C.  & 
St.  L.  R.  Co.  (1914)  131  Tenn.  289, 174 
S.  W.  1113;  Geraty  v.  Atlantic  Coast 
Line  R.  Co.  (1914)  211  Fed.  227. 

The  courts  before  which  the  ques- 
tion whether  or  not  a  consumer  could 
question  a  rate  sanctioned  by  the  leg- 
islature has  come,  have  unanimously 
held  that  it  wHs  a  legislative  one,  and 
the  rate  as  fixed  by  the  legislature  was 
final  so  far  as  the  consumer's  right  to 
resort  to  the  courts  was  concerned. 

In  St.  Paul  Book  &  Stationery  Co.  v, 
St.  Paul  Gaslight  Co.  (1915)  130  Minn. 
71,  L.R.A.1918A,  384,  P.U.R.1915D. 
474,  153  N.  W.  262,  Ann.  Gas.  1916B, 
286,  the  court  says  that  it  is  settled 
that  the  court  can  enjoin  the  enforce- 
ment of  unreasonably  low  rates  at  the 
suit  of  the  public  service  corporation, 
and  that  at  first  blush  a  just  and  nec- 
essary corollary  of  that  rule  would 
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seem  to  demand  that  the  same  right 
be  accorded  the  consumer  to  have  a 
judicial  determination,  whether  a  rate 
established  by  legislative  authority  is 
80  unreasonably  high  that  its  enforce- 
ment should  be  enjoined.  The  court 
further  says,  however,  that  by  tech- 
nical refinement,  since  the  consumer 
may  reject  the  service  tendered,  he  is 
not  deprived  of  his  property*  without 
due  process  of  law  by  an  excessive 
rate.  But  it  further  states  that  it  is 
not  strongly  impressed  with  the  prop- 
osition that  at  the  present  time  the 
inhabitants  of  our  large  cities  can  dis- 
pense with  utilities  supplied  by  public 
service  corporations,  if  the  price  seems 
too  high.  If  these  necessaries  can  be 
obtained  only  upon  payment  of  an  ex- 
tortionate price,  it  really  results  in  an 
enforced  taking  from  the  consumer  of 
whatever  he  pays  in  excess  of  reason- 
able compensation.  But  there  is  a 
practical  side  to  the  matter.  Rate 
regulation  is  by  representatives  of  the 
people,  accountable  to. them.  If  the 
rate  is  fixed  too  high,  the  remedy  is 
by  appeal  to  the  rate-fixing  body,  and, 
if  necessary,  by  a  change  in  its  mem- 
bership. The  result  of  permitting  the 
consumer  to  attack  the  rates  in  the 
courts  would  be  entirely  destructive 
of  all  legislative  regulation  of  public 
service  corporation  rates.  The  court 
concludes  that  the  question  of  reason- 
ableness of  the  rate  cannot  be  raised 
by  the  individual  consumer,  so  long 
as  it  does  not  exceed  the  maximum 
rate  authorized  by  law. 

A  consumer  is  not  entitled  to  relief 
because  of  excessive  charges  for  gas 
in  an  action  against  the  gas  company, 
if  the  amount  charged  is  within  the 
limit  provided  by  an  ordinance  lawful- 
ly enacted  within  the  authority  of  the 
legislature.  Boerth  v.  Detroit  City 
Gas  Co.  (1908)  152  Mich.  654,  18 
L.R.A.(N.S.)  1197,  116  N.  W.  628. 

Although  the  decree  of  the  trial 
court  was  reversed  in  the  reported 
case  (Homestead  Co.  v.  Des  Moines 
Electric  Co.  ante,  390),  the  appel- 
late court  agrees  with  the  lower  court 
upon  the  point  under  discussion.  The 
court*  there  says  that  it  is  contended 
that  the  price  fixed  by  the  ordinance 
is  conclusively  presumed  to   be  rea- 


sonable, until  the  ordinance  is  set 
aside  in  a.  direct  proceeding.  "In  my 
judgment,  it  would  be  practically  im- 
possible to  conduct  a  public  service 
corporation,  if  each  patron  could,  in 
an  independent  action,  test  the  rea- 
sonableness of  the  rate  after  the  same 
►  had  been  fixed  by  the  city  council 
acting  under  express  authority  grant- 
ed by  the  legislature.  In  such  cases, 
tried  by  different  juries  in  different 
courts,  different  results  would  only  be 
natural,  so  that  there  would  be  no 
uniformity  of  price  and  the  expense 
and  uncertainty  to  such  a  system 
would  be  ruinous.*'  (1915)  226  Fed. 
49. 

In  Brooklyn  Union  Gas  Co.  v.  New 
York  (1907)  188  N.  Y.  334,  15  L.R.A. 
(N.S.)  763,  117  Am.  St.  Rep.  868,  81 
N.  E.  141,  where  the  rate  for  gas  was 
less  than  the  maximum  allowed  by 
statute,  the  court  said  whatever  price 
the  legislature  permitted  the  corpora- 
tion to  charge  must  be  deemed  to  be 
reasonable.  When  the  price  of  a  com- 
modity is  established  by  law  it  is  not 
competent  for  the  party  purchasing  it 
to  resist  payment,  on  the  ground  that 
the  law  has  permitted  the  seller  to 
make  an  unreasonable  charge.  Hence, 
when  the  corporation  furnished  and 
the  city  received  and  used  the  gas,  the 
latter  was  precluded  from  raising  any 
controversies  such  as  this  with  respect 
to  the  reasonableness  of  the  charge. 
In  that  case  the  question  of  the 
constitutional  rights  of  the  con- 
sumers was  squarely  presented  to 
the  lower  court,  and  Burr,  J.  ((1906) 
50  Misc.  450,  100  N.  Y,  Supp.  570) 
holds  that  no  constitutional  right 
of  the  consumer  is  invaded  by  such 
legislation,  saying:  "As  has  been 
seen,  a  rate  which  would  result  in 
forcing  an  individual  or  corporation 
engaged  in  a  business  of  public  utility 
into  insolvency  would  be  depriving 
him  or  it  of  property  without  just 
compensation  and  without  due  process 
of  law.  But,  no  matter  how  unreason- 
able to  the  consumer  the  rate  which 
the  legislature  has  prescribed,  has  any 
constitutional  right  of  such  consumer 
been  invaded  thereby?  It  seems  to  me 
not.  His  personal  liberty  has  not 
been  invaded,  because  he  is  under  no 
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obligation  to  purchase  the  gas.  It  is 
true  that,  in  the  case  of  a  municipal 
corporation  like  the  city  of  New  York, 
under  an  obligation  to  its  citizens  to 
exercise  reasonable  care  to  make  its 
streets  safe  by  lighting  the  same,  the 
pressure  of  circumstances  might  op- 
erate almost  as  strongly  as  a  legal  ob- 
ligation, to  compel  it  to  purchase  gas. 
But  still  the  obligation  to  purchase 
gas  is  not  a  legal  one.  There  is  no 
absolute  duty  upon  the  consumer  to 
take.  The  city  might  adopt  other 
means  of  lighting  its  streets,  or  per- 
haps take  the  risk  of  leaving  them  un- 
lighted;  and  the  company,  in  the  ab- 
sence of  a  contract,  could  not  compel 
them  to  purchase  gas.  The  company 
is  bound  to  furnish ;  the  city  is  at  lib- 
erty to  take.  In  the  next  place,  the 
defendant,  the  consumer,  is  deprived 
of  no  property  by  the  statute  in  ques- 
tion. It  has  no  capital  invested  which 
would  be  destroyed  by  the  exaction  of 
an  unreasonable  rate.  The  mere  fact 
that  it  paid,  in  obedience  to  the  stat- 
ute, a  higher  rate  than  it  thinks  rea- 
sonable, or  than  a  court,  under  all  the 
circumstances,  might  think  reason- 
able, does  not  result  in  depriving  it  of 
its  property  to  the  extent  of  the  dif- 
ference between  a  reasonable  rate  and 
the  one  fixed,  because  the  use  of  the 
conunodity  is  voluntary.  It  is  true  it 
is  the  right  of  the  defendant,  the  con- 
sumer, to  have  gas  furnished  to  it  at  a 
reasonable  rate.  But  this  is  original- 
ly a  common-law  right,  although  to 
some  extent  confirmed  by  statute. 
But  this  is  not  a  property  right  so  long 
as  it  is  a  right  in  expectancy.  So  long 
as  the  right  to  be  charged  a  reasonable 
sum  has  not  become  vested  by  reason 
of  services  rendered  prior  to  the  stat- 
ute fixing  the  rates,  it  is  subject  to 
legislative  change.  .  .  .  The  dis- 
tinction between  the  right  of  the 
public  utility  corporation  and  the  con- 
sumer to  review  legislative  action  fix- 
ing rates  is  that,  in  the  case  of  the 
former,  constitutional  rights  may  be 
affected  by  an  unreasonable  rate.  In 
the  case  of  the  latter,  they  cannot  be. 
The  consumer  is  not  left,  under  such 
circumstances,  at  the  mercy  of  a  pub- 
lic utility  corporation.    But  he  must 


seek  his  protection  through  the  legis- 
lature, and  not  through  the  courts." 

So  Gaynor,  J.,  in  the  intermediate 
appellate  court,  in  (1906)  115  App. 
Div.  69,  100  N.  Y.  Supp.  625,  said: 
"The  people,  through  their  represent- 
atives assembled  in  legislature,  have 
the  undoubted  power  to  fix  the  rate 
which  public  service  corporations 
shall  charge  the  public.  That  is  a  leg- 
islative matter.  If  the  legislature  fix 
the  fare  too  high,  the  people  may  elect 
legislative  representatives  who  will 
lower  it.  The  courts  have  no  power  to 
lower  it.  It  is  not  for  the  courts  to 
upset  what  the  people  do  by  their  leg- 
islative representative3,  except  in  the 
case  of  a  legislative  act  which  is  con- 
trary to  some  provision  of  the  Consti- 
tution, of  which  there  can  be  no 
pretense  here.  The  claim  that  the 
rate  fixed  by  the  legislature  is  exces- 
sive is  a  thing  to  be  addressed  to 'the 
next  legislature,  not  to  the  courts. 
The  people  speak  through  the  legisla- 
ture, everyone  being  represented 
therein,  and  thereby  voluntarily  bind 
themselves  and  all  the  subdivisions  of 
their  government." 

In  Winsor  Coal  Co.  v.  Chicago  &  A. 
R.  Co.  (1892)  52  Fed.  716,  the  court, 
after  reciting  the  provisions  made  bar 
statute  for  the  establishment  of  a  rate 
by  carriers  and  supervision  of  it  by 
the  railroad  coknmissien,  says.  Does  it 
stand  to  reason  that  if  the  legislature 
has  provided  all  these  agencies  and 
instrumentalities  for  regulating  the 
freight  rates,  and  ascertaining  and  de- 
termining pro  bono  publico  what  is  a 
just  and  reasonable  rate,  and  making 
that  ascertainment  prima  facie  evi- 
dence of  its  correctness  in  judicial 
controversies  between  the  shipper  and 
carrier,  it  was  contemplated  that  any 
shipper  could  thereafter  be  at  liberty 
to  disregard  this  lawfully  established 
rate,  and  have  its  reasonableness  and 
justness  submitted  to  the  arbitrament 
of  a  jury  of  the  country?  And  the 
court  then  asks  how,  with  the  known 
capriciousness  of  jury  verdicts,  it 
would  be  possible  to  carry  out  the  leg- 
islative intent  to  establish  and  main- 
tain a  uniform  rate  of  charges. 

Where  property  has  been  clothed 
with  a  public  interest,  the  legislature 
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may  fix  a  limit  to  that  which  would  in 
law  be  reasonable  for  its  use.  This 
limit  binds  the  courts  as  well  as  the 
people.  If  it  has  been  improperly 
fixed,  the  legislature,  not  the  courts, 
must  be  appealed  to  for  a  change. 
Peik  V.  Chicago  &  N.  W.  R.  Co.  (1877) 
94  U.  S.  164,  24  L.  ed.  97. 

In  Griffith  v.  Vicksburg  Waterworks 
(1906)  88  Miss.  371,  40  So.  1011,  8 
Ann.  Cas.  1130,  the  court  intimated 
that  a  rate  fixed  by  the  municipality 
under  statutory  authority  is  binding 
on  the  consumer,  saying  that  if,  after 
proceeding  duly  under  statutes  enact- 
ed for  that  purpose,  the  municipality 
cannot  do  so,  or  authorize  the  public 
service  corporation  by  contract  to  do 
so, — ^that  is,  fix  a  rate  and  thereby 
bind  the  citizen, — then  there  is  no 
authority  by  which  it  can  be  done. 

In  Union  Dry  Goods  Co.  v.  Georgia 
Pub.  Serv.  Co.  (1914)  142  Ga.  841, 
LR.A.1916E,  358,  83  S.  E.  946,  which 
was  an  action  by  a  consumer  to  enjoin 
the  continuance  of  service  because  of 
refusal  to  pay  a  rate  increased  by  the 
public  service  commission,  there  is  a 
dictum  to  the  effect  that,  when  the 
legislature  confers  upon  a  conmiission 
the  power  to  fix  reasonable  rates  for 
service  rendered  to  the  public  by  in- 
dividuals or  corporations  engaged  in 
public  service,  these  rates  fixed  by  the 
regulating  commission  are  presump- 
tively reasonable. 

In  People's  Gaslight  &  Coke  Co.  v. 
Hale  (1901)  94  UL  App.  406,  the  court 
held  that  the  municipal  trustees,  a 
legislative  body,  having  fixed  the  rate, 
the  court  had  no  right  to  determine 
the  question  against  the  public  serv- 
ice corporation,  in  the  absence  of  al- 
legations or  evidence  showing  that  the 


rate  was  unreasonable,  unjust,  or  ex- 
cessive. 

In  Griffin  v.  Goldsboro  Water  Co. 
(1898)  122  N.  C.  206,  41  L.R.A.  240,  30 
S.  E.  319,  where  it  appeared  that  a 
water  company  was  making  discrim- 
inative charges  within  the  limit  of 
the  rates  fixed  by  contract  with  the 
municipality,  the  court  says  it  is  com- 
petent for  the  courts,  certainly  in  the 
absence  of  legislative  regulation,  to 
protect  the  public  against  an  exaction 
of  oppressive  and  unreasonable 
charges  and  discrimination.  It  fur- 
ther says  that  the  rates  fixed  by  the 
municipal  charter  are  not  binding  up- 
on consumers,  who  have  the  right  to 
the  protection  of  the  courts  against 
unreasonable  charges.  Since  the  Con- 
stitution of  1868,  if  the  rates  had  been 
prescribed  in  a  charter  granted  by  the 
legislature,  they  would  be  subject  to 
revocation  and,  indeed,  independently 
of  the  constitutional  provision.  Still 
less  can  these  rates  bind  the  consum- 
ers if  unreasonable  and  discrimina- 
tive, since  the  town  had  the  authority 
to  grant  the  franchise,  but  not  to  stip- 
ulate for  rates  binding  upon  the  cit- 
izens. The  legislature  had  not  con- 
ferred that  power.  That  case  has 
sometimes  been  cited  as  authority  for 
the  doctrine  that  the  courts  have  pow- 
er to  interfere  with  a  legislative  rate 
at  the  suit  of  the  consumer,  but  it  will 
be  seen  that  all  that  was  said  upon 
the  subject  was  mere  dictum,  because 
the  case  involved  a  question  of  dis- 
crimination between  consumers,  and 
there  does  not  appear  to  have  been  a 
rate  which  was  fixed  or  sanctioned  by 
the  legislature  which  could  have  been 
claimed  to  be  final  in  any  event. 

H.  P.  F. 


JENNIE  L.  BAYERS 

V. 

FRANK  A.  McKEEVER  et  al.,  Appts.    ' 

Michigan  Supreme  Court  ^^  July  20,  102(f, 

(—  Mich.  — ,  178  N.  W.  650.) 

Vendor  and  purchaser  —  duty  to  pay  taxes. 

In  case  a  negotiation  for  a  sale  of  real  estate  is  ready  for  consummation 
the  day  before  the  taxes  become  a  lien  on  the  property,  and  tender  of  a 
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deed  is  then  made,  the  purchaser  cannot  insist  that  the  vendor  pay  them 
if  there  is  nothing  in  the  contract  requiring  him  to  do  so.  ^ 
[See  note  on  this  question  beginning  on  page  411.]    - 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Wayne 
County  in  Chancery  (Mandell,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  compel  specific  performance  of  a  contract  to  sell  certain  real  estate. 
Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   William   Henry   Gallagher     fendants  went  to  Mr.  Baker's  office 


and  Francis  T.  McGann,  for  appel- 
lants : 

Upon  the  execution  of  the  contract 
on  June  20th,  the  plaintiff  in  equity 
became  the  owner  of  the  property,  and 
the  defendants  merely  held  the  title  in 
trust  for  the  plaintiff.- 

Bowen  v.  Lansing,  129  Mich.  117.  57 
L.R.A.  643,  95  Am.  St.  Rep.  427,  88  N. 
W.  384;  Fitzhugh  v.  Maxwell,  34 
Mich.  138. 

Plaintiff,  therefore,  became  liable 
for  all  city  taxes  that  accrued  there- 
after as  a  lien  upon  the  property. 

Anderson  v.  Harwood,  47  Mo.  App. 
660;  Buttrick  v.  Nashua  Iron  &  Steel 
Co.  59  N.  H.  392;  Wilcox  v.  Ellis,  14 
Kan.  588,  19  Am.  Rep.  107;  Hughes  v. 
McCreary,  27  Ky.  L.  Rep.  666,  86  S. 
W.  522;  Everett  V.  Marston,  186  Mo. 
587,  85  S.  W.  540;  Stockdale  v.  Web- 
ster County,  12  Iowa,  536;  Maris  v. 
Masters,  31  Ind.  App.  235,  67  N.  E. 
699 

Messrs.  Barbour,  Field,  &  Martin, 
for  appellee: 

There  was  no  exchange  of  property; 
it  was  a  sale  at  a  price  certain. 

Hawn  V.  Malone,  —  Iowa  — ,  76  N. 
W.  393. 

A  short  delay  in  fulfilment  of  a  land 
contract  after  the  time  fixed  will  not 
necessarily  defeat  the  right  to  specific 
performance. 

Voltz  V.  Grummett,  49  Mich.  453.  13 
N.  W.  814. 

Sharpe,  J.,  delivered  the  opinion 
of  the  court: 

Defendants,  on  June  20,  1919, 
contracted  to  sell  certain  real  estate 
in  Detroit  to  plaintiff.  The  deal  was 
to  be  closed  within  five  days  after 
abstracts  were  furnished.  Five 
hundred .  dollars  was  paid  thereon. 
Julius  L.  Baker,  of  the  real  estate 
firm  of  J.  Lee  Baker  &  Company, 
represented  both  parties  during  the 
negotiations.    On  July  14th  the  de* 


to  close  the  transaction.  The  plain- 
tiff was  not  present ;  in  fact,  she  and 
the  defendants  had  never  met. 
Computations  were  made  as  to  rent, 
insurance,  etc.,  as  provided  in  the 
contract,  and  an  agreement  reached 
thereon.  The  necessary  conveyances 
were  then  prepared  and  executed  by 
the  defendants.  The  question  as  to 
who  should  pay  the  city  taxes  which 
would  become  a  lien  on  the  property 
on  July  15th  was  then  raised  by  Mr. 
Baker.  Defendants  declined  to  do 
so.  Baker  telephoned  to  plaintiff, 
and  she  also  refused.  Defendants 
then  tendered  the  conveyances  and 
other  writings  to  Baker  for  plain- 
tiff, who  refused  to  accept  them,  and 
the  parties  separated.  Later  on  the 
same  day  Baker  told  McEeever  by 
telephone  that  plaintiff  would  not 
pay  the  taxes,  but  was  otherwise 
ready  to  perform  the  contnu:t.  Mc- 
Keever  then  told  him  he  would  not 
pay  the  taxes,  and  declined  to  fur- 
ther carry  out  the  contract.  Later, 
and  in  the  early  part  of  August, 
plaintiff  through  her  attorney  made 
a  tender  to  McKeever  of  the  amount 
due,  and  demanded  a  warranty  deed 
of  the  premises  as  provided  for  in 
the  contract.  McKeever  refused  to 
accept,  whereupon  plaintiff,  on  Au- 
gust 22,  filed  the  bill  of  complaint 
herein,  praying  for  a  specific  per- 
formance of  the  contract.  On  Octo- 
ber 7th,  defendants  tendered  to 
plaintiff  the  $500  down  payment 
they  had  received.  From  a  decree  in 
plaintiff's  favor,  defendants  appeal. 
Both  parties  were  apparently 
ready  to  perform  the  contract  at  the 
meeting  in  Mr.  Baker's  office  on  July 
14th,  and,  had  not  the  question  of 
pajrment  of  taxes  then  arisen,  the 
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deal  would  no  doubt  have  been 
closed.  The  taxes  would  become  a 
lien  on  the  property  on  the  following 
day.  The  contract  was  silent  as  to 
who  should  pay  them.  Had  the  war- 
ranty deed  provided  for  in  the  con- 
tract been  executed  on  the  14th,  de- 
fendants would  have  been  under  no 
legal  obligation  to  pay  the  taxes,  as 
they  were  not  then  a  lien  on  the 
property,  whereas,  had  the  deed 
been  made  later,  they  would  have 
been  chargeable  with  their  payment 
under  the  usual  warranty  clause 
against  encumbrances,  in  order  to 
relieve  the  property  from  the  lien 
created  thereby. 

We  think,  under  the  terms  of  the 
contract,  that  when  the  parties  had 
agreed  on  all  things  necessary  to  full 
performance  on  July  14th,  defend- 
ants had  a  right  to  insist  that  the 
deed  to  idaintiff  should  be  executed 
as  of  that  day.    It  was  apparently 
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well   within  the   understanding  of 
the  parties  when  the  contract  was 
made  on  June  20th  that  it  would  be 
performed  as  early  as  July   14th. 
Plaintiff  might  have  protected  her- 
self   against     pay- 
ment  of  taxes  by  a  pu?oi?aMe^ 
provision     in     the  ;\I'^*j;,/''  '""^ 
contract    that    de- 
fendants   should   pay    them.*     Not 
having  done  so,  her  refusal  to  per- 
form unless  defendants  agreed  to 
pay  such  taxes  justified  defendants, 
after  making  tender  as  was  done 
on  the  14th,  in  treating  the  con- 
tract as  abandoned  by  plaintiff  and 
in    refusing    to    further    perform. 
The  conclusion  reached  renders  it 
unnecessary  to  consider  the  other 
questions  discussed  by  counsel. 

The  decree  will  be  reversed,  and 
one  entered  here,  dismissing  plain- 
tiffs bill  of  complaint,  with  costs  to 
defendants. 


ANNOTATION. 

Liability  for  taxes  accruing  after  execotioii  of  contract  for  sale  of  land  and 

before  conveyance. 


I.  Introductory,  411. 
II.  In  United  States: 

a<  General  rule,  412. 

b.  Application  of  rule: 

1.  Generally,  412. 

2.  Sale    of    land    for    unpaid 

taxes,  416. 

c.  Effect  of  delay  in  making  con- 

veyance, 416. 

d.  Effect  of  specific  statute,  419. 

I.  Introductory, 

The  discussion  in  this  note  is  con- 
fined to  the  subject  of  liability,  as  be- 
tween a  vendor  and  purchaser,  for 
periodical  taxes  accruing  on  the  land 
after  the  making  of  a  contract  for  its 
sale,  and  before  a  conveyance.  The 
subject  of  liability  for  special  assess- 
ments accruing  during  that  period  is 
excluded,  since  such  liability  appears 
to  be  determined  by  different  rules,  as 
is  explained  in  Gotthelf  v.  Stranahan 
(1893)  138  N.  Y.  345,  20  L.R.A.  455,  34 
N.  E.  286. 

As  between  the  parties  to  a  contract 
for  the  sale  of  land,  the  obligation  to 


ir. — continued. 

e.  Effect    of    express    or    implied 

agreement : 

1.  Generally,  419. 

2.  Agreement      or      covenant 

against  encumbrances,  422. 

f .  Rule  in  Michigan,  422. 

g.  Rule  in  New  Jersey,  423. 
h.  Rule  in  Wisconsin,  424. 

III.  In  Canada,  424. 

IV.  In  England  and  Ireland,  426. 

pay  periodical  taxes  may  be  deter- 
mined by  an  express  agreement,  or  by 
a  specific  statute.  In  the  absence  of 
such  an  agreement  or  statute,  the 
rules  of  the  common  law  determine 
this  obligation.  It  has,  therefore,  | 
been  held  that  a  contract  for  the  sale 
of  land  was  not  too  indefinite  to  war- 
rant a  decree  for  its  specific  perform- 
ance because  it  contained  no  provision 
for  the  payment  of  current  taxes. 
Everett  v.  Dilley  (1888)  39  Kan.  73, 17 
Pac.  661. 

A  tax  is  regarded  as  accruing,  with- 
in the  meaning  of  the  rules  of  the 
common  law   respecting  the  liability 
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therefor,  on  the  date  when  it  becomes 
a  lien  on  the  land;  but  the  time  when 
it  becomes  a. lien  varies  in  different 
jurisdictions. 

//.  In  Vnited  States, 

m 

a.  Oeneral  rule. 

As  between  the  parties  to  a  con- 
tract for  the  sale  of  land  in  the  United 
States,  in  the  absence  of  a  specific 
statute  or  an  express  or  implied  agree- 
ment, the  party  who  is  in  possession 
or  entitled  to  possession  at  the  time 
of  accrual,  is  ordinarily  bound  to.  pay 
taxes  accruing  on  the  land  after  the 
making  of  the  contract  and  before  a 
conveyance,  unless  there  has  been  a 
delay  in  making  the  conveyance 
caused  by  the  fault  of  the  other  party. 

United  States. — Bradford  v.  Union 
Bank  (1851)  13  How.  57,  14  L.  ed.  50; 
Sherman  v.  Savery  (1880)  2  McCrary, 
107,  2  Fed.  505. 

Arkansas. — Hall  v.  Denckla  (1873) 
28  Ark.  506;  Fitzgerald  v.  Spain 
(1875)  30  Ark.  95.  See  also  Vance  v. 
Newman  (1904)  72  Ark.  359,  105  Am. 
St.  Rep.  42,  80  S.  W.  574. 

Florida.  —  Johnson  v.  McKinnon 
(1903)  45  Fla.  388,  34  So.  272. 

Georgia. — National  Bank  v,  Dan- 
forth  (1887)  80  Ga.  55,  7  S.  E.  546; 
Wells  V.  Savannah  (1891)  87  Ga.  397, 

13  S.  E.  442. 

Illinois.— Glancy   v.   Elliott    (1853) 

14  111.  456. 

Indiana.  —  Thompson  v.  Elliott 
(1867)  28  Ind.  55.  See  also  Maris  v. 
Masters  (1903)  31  Ind.  App.  235,  67 
N.  E.  699. 

Iowa.— Hunt  v.  Rowland  (1867)  22 
Iowa,  53;  Baldwin  v.  Mayne  (1875)  42 
Iowa,  131;  Lillie  v.  Case  (1880)  54 
Iowa,  177,  6  N.  W.  254;  Clinton  v. 
Shugart  (1904)  126  Iowa,  179,  101  N. 
W.  785;  Mallory  v.  Gray  (1905)  — 
Iowa,  — ,  103  N.  W.  1015 ;  Mohr  v.  Jos- 
lin  (1913)  162  Iowa,  34, 142  N.  W.  981; 
Dobbert  v.  Kruse  (1917)  179  Iowa, 
1069, 161  N.  W.  450.  See  also  Meyer  v. 
Dubuque  County  (1878)  49  Iowa,  193; 
Nungesser  v.  Hart  (1904)  122  Iowa, 
647,  98  N.  W.  505;  Prichard  v.  Mul- 
hall  (1908)  140  Iowa,  1,  118  N.  W.  43; 
Johnston  v.  Robertson  (1917)  179 
Iowa,  838,  162  N.  W.  66;  Mitchell  v. 


Mutch  (1920)  —  Iowa,  — ,  179  N.  W. 
440. 

Kansas. — ^Braley  v.  Langley  (1882) 
•28  Kan.  804.  But  compare  Kansas 
case  cited  infra,  II.  d. 

Mississippi. — Carpenter  v.  Douglass 
(1913)-  104  Miss.  74,  61  So.  161,  425. 
See  also  Watson  v.  Sawyers  (1876)  54 
Miss.  64. 

Missouri. — ^Brown  v.  Brown  (1894) 
124  Mo.  79,  27  S.  W.  552;  Anderson  v. 
Harwood  (1892)  47  Mo.  App.  660. 

New  York. — See  Duffy  v.  Donovan 
(1873)  52  N.  Y.  634. 

North  Carolina. — Compare  Caldwell 
Land  &  Lumber  Co.  v.  Caldwell  Coun- 
ty (1917)  174  N.  C.  634,  94  S.  E.  406. 

Ohio.— Coff  V.  Bohm  (18.93)  11  Ohio 
Dec.  Reprint,  844,  30  Ohio  L.  J.  142. 

Oklahoma.  —  See  Morris  v.  Love 
County  (1919)  —  Okla.  — ,  177  Pac. 
900. 

Pennsylvania. — Dehsmore  v.  Hag- 
gerty  (1868)  59  Pa.  189.  See  also 
Mangold  v.  Isabella  Furnace  Co. 
(1906)  31  Pa.  Super.  Ct.  275. 

Tennessee. — ^Darusmont  v.  Patton 
(1880)  4  Lea,  597. 

Utah.— Free  v.  Little  (1906)  31 
Utah,  449,  88  Pac.  407. 

Vermont. — Angel  v.  Bashaw  (1909) 
82  Vt  252,  73  Atl.  23,  18  Ann.  Cas. 
449. 

West  Virginia.  —  Spies  v.  Butts 
(1906)  59  W.  Va.  385,  53  S.  E.  897. 
See  also  Caperton  v.  Caperton  (1892) 
36  W.  Va.  479,  15  S.  E.  257. 

• 

h.  Application  of  rule. 
1,  Oenerally, 

In  Densmore  v.  Haggerty  (1868)  59 
Pa.  189,  it  was  held  that,  where  a  ven- 
dor was  in  possession  at  the  time  cer- 
tain taxes  accrued,  he  was  at  that 
time  not  only  the  legal  owner,  but  the 
equitable  or  real  owner  as  well,  re- 
ceiving the  rents  and  profits,  and 
therefore  was  not  entitled  to  reim- 
bursement from  the  purchaser  on  ac- 
count of  the  taxes  paid  by  him. 

Likewise,  in  Johnson  v.  McKinnon 
(1903)  45  Fla.  388,  34  So.  272,  an  ac- 
tion to  enforce  a  vendor's  lien,  it  was 
held  that  where  the  vendor  remained 
in  possession,  he  acquired  no  right  as 
against  the  purchaser,  on  account  of 
the  failure  of  the  latter  to  pay  current 
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taxes.  See  to  the  same  effect,  John- 
ston V.  Robertson  (1917)  179  Iowa, 
838, 162  N.  W.  66,  and  Mallory  v.  Gray 
(1905)  —  Iowa,  — ,  103  N.  W.  1015. 
In  the  latter  case  the  court  said :  "No 
title  passed  to  the  plaintiff  until  the 
latter  date,  nor  is  there  anjrthing  from 
which  we  may  conclude  that  the  pos- 
session or  use  of  the  land  was  surren- 
dered to  plaintiff  before  that  date. 
Under  these  circumstances  it  is  the 
settled  rule  in  this  state  that,  as  be- 
tween vendor  and  vendee,  taxes  be- 
coming a  lien  before  the  conveyance  is 
completed  are  chargeable  to  the 
fomier." 

Clearly,*  a  vendor  who  retains  pos- 
session after  executing  a  contract  to 
sell  realty  is  liable  for  taxes  accruing 
daring  such  possession,  and  prior  to 
the  execution  of  a  deed  containing 
a  covenant  against  encumbrances. 
Nnnngesser.v.  Hart  (1904)  122  Iowa, 
647,  98  N.  W.  505. 

Under  an  Iowa .  statute  providing 
that  taxes,  as  against  a  purchaser, 
should  become  a  lien  on  realty  on  and 
after  the  31st  day  of  December  of  each 
year,  it  has  been  held  that  where  a 
contract  for  the  sale  of  land  was  ex- 
ecuted in  May,  and  the  deed  was  de- 
posited in  escrow  on  December  31 
following,  and  delivered  to  the  pur- 
chaser about  three  months  later,  the  . 
vendor,  remaining  in  possession  until 
after  the  delivery  to  the  purchaser, 
was  liable  for  taxes  which  became  a 
lien  against  the  property  on  December  . 
31,  and  the  purchaser  was  entitled  to 
recover  from  the  vendor  the  amount  of 
the  taxes  which  he  paid  to  protect  his 
interest.  Mohr  v.  Joslin  (1913)  162 
Iowa,  34,  142  N.  W.  981.  See  to  the 
same  effect,  Dobbert  v.  Kruse  (1917) 
179  Iowa,  1069,  161  N.  W.  450. 

In  holding  a  purchaser  in  posses- 
sion liable  for  taxes  accruing  between 
the  dates  of  the  contract  for  sale  and 
the  conveyance,  the  following  state- 
ment was  made  by  the  court,  in  Na- 
tional Bank  v.  Danforth  (1887)  80  Ga. 
65,  7  S.  E.  546:  "With  reference  to 
the  public,  we  hold  that  the  assess- 
ment, in  case  of  an  outstanding  bond 
for  tities,  wh^ere  the  holder  of  it  is 
in  possession  of  the  premises,  may  be 
made  either  against  such  holder  or 


against  the  maker  of  the  bond,  the 
person  in  whom  the  legal  title  rests 
for  the  time  being;  and  a  sale  by  the 
public  authorities,  founded  on  an  as- 
sessment against  either,  would  pass 
the  title,-  no  doubt,  as  against  the 
other,  if  it  were  made  for  the  taxes 
of  that  property  alone;  because  it  is 
no  less  the  duty  of  the  one  than  the 
other,  relatively  to  the  public,  to  pay 
taxes,  or  to  see  that  they  are  paid.  But, 
as  between  themselves,  it  is  very  clear 
that  the  person  who  is  in  possession, 
enjoying  the  property  itself,  or  its 
rents  and  issues,  ought  to  be  charged, 
and  is  chargeable,  wil^  the  taxes.  If 
the  vendor  retains  possession  and  gets 
his  interest  and  iqcome>  too,  of  course 
he  ought  to  pay  taxes.  If  the  vendee 
takes  possession  and  receives  the  in- 
come from  the  property,  he  ought  to 
pay  the  taxes,  the  vendor  being 
charged  with  taxes  on  the  unpaid  pur- 
chase money.'' 

In  Cobb  V.  Bohm  (1893)  11  Ohio 
Dec.  Reprint;  844,  30  Ohio  L.  J.  142,  a 
purchaser  in  possession  was  likewise 
held  to  be  under  an  obligation  to  pay 
taxes  accruing  after  the  making  of  a 
contract  for  the  sale  of  the  land,  and 
before  its  conveyance.  The  court  said : 
"Though  there  is  no  sale,  but  only  a 
contract  for  a  future  sale,  yet,  when 
the  vendee  is  put  in  the  enjosonent  of 
possession  under  the  contract,  he  be- 
comes subject  to  the  burdens  of  own- 
ership. Rents  and  profits  on  the  one 
hand,  and  taxes  on  the  other,  are  mu- 
tual and  compensatory,  and  he  is  in 
the  pernancy  of  rents  and  profits; 
hence,  must  bear  the  burdens  of  what 
he  enjoys.  The  case  of  a  privilege  of 
purchase  in  a  l^ase  does  not  argue 
against,  but  rather  illustrates  this,  for 
the  rent  is  a  conunutation  in  lieu  of 
the  land  and  the  profits,  the  tenant's 
profits  being  from  his  own  labor; 
hence,  by  the  above  rule,  the  landlord, 
being  in  receipt  of  profits,  pays  his 
own  taxes.  Interest  on  the  deferred 
purchase  money  received  by  the  ven- 
dor is  not  analogous  to  rents  and 
profits,  but  is  merely  part  of  the  orig- 
inal consideration  of  the  purchase, 
and  not  of  the-taxes,  and  as  the  vendor 
pays  taxes  on  the  debt,  he  would  pay 
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twice,  and  moreover  should  not  be 
taxed  on  what  he  is  not  enjoying.'* 

In  Brown  v.  Brown  (1894)  124  Mo, 
79,  27  S.  W.  552,  which  was  a  bill  filed 
by  a  purchaser  of  land  for  specific 
performance  of  the  contract  of  sale, 
the  vendor  filed  a  cross  petition  for 
foreclosure  of  his  lien  for  the  pur- 
chase price.  In  ordering  a  foreclo- 
sure, the  court  held  that  the  vendor 
was  entitled  to  credit  for  taxes  which 
were  paid  by  him  to  protect  his  lien, 
and  which  accrued  after  the  date  of 
the  contract  and  during  possession  by 
the  purchaser.  And  in  Angel  v.  Ba- 
shaw (1909)  82  Vt.  252,  78  Atl.  23,  18 
Ann.  Gas.  449,  a  decree  was  affirmed 
which  provided  that  if  a  vendor  paid 
taxes  accruing  during  possession  by 
the  purchaser,  and  after  the  making  of 
the  contract  of  sale,  the  purchaser,  in 
order  to  redeem  his  equily,  should  pay 
the  amount  of  such  taxes. 

In  Braley  v.  Langley  (1882)  28  KaiL 
804,  it  appeared  that  a  conveyance  of 
land  was  made  to  a  third  person  after 
a  contract  for  its  sale  had  been  ex- 
ecuted. It  was  held  that  the  grantee 
was  entitled  to  add  to  the  purchase 
price  due  from  the  purchaser  under 
the  contract^  the  amount  paid  by  the 
grantee  and  by  the  vendor  for  cur- 
rent taxes  after  the  date  of  the  con- 
tract, it  appearing  that  the  original 
purchaser  was  in  possession  when  the 
taxes  accrued.  Subsequent  to  that 
decision,  however,  provision  was  made 
by  statute  as  to  the  obligation  to  pay 
taxes,  as  between  a  vendor  and  pur- 
chaser.   See  infra,  II.  d. 

In  Free  v.  Little  (1906)  31  Utah, 
449,  88  Pac.  407,  although  the  decision 
was  based  mainly  on  other  grounds, 
the  court  stated  that  taxes  accruing 
after  the  purchaser  had  taken  posses- 
sion, and  paid  by  the  vendor,  were 
proper  additions  to  the  purchase  price 
in  an  accounting  between  the  parties. 

In  Spies  v.  Butts  (1906)  59  W.  Va. 
385,  53  S.  E.  897,  an  action  by  a  ven- 
dor against  purchasers  of  land,  it  was 
held  to  be  a  good  ground,  among  oth- 
ers, for  the  appointment  of  a  receiver 
of  the  land,  that  the  purchasers  re- 
fused to  pay  delinquent  taxes  thereon 
while  they  were  in  possession,  as  the 
land  would  be  sold  by  the  state  if  th^ 


taxes  were  not  paid.  Likewise  in 
Darusmont  v.  Patton  (1880)  4  Lea 
(Tenn.)  597,  an  action  to  subject  land 
to  the  payment  of  a  claim  for  purchase 
money,  it  was  held  that  the  failure  of 
the  purchaser  while  in  possession,  to 
pay  current  taxes,  was  a  sufficient 
ground  for  the  appointment  of  a  re- 
ceiver, since  a  neglect  to  pay  the  taxes 
might  result  in  a  loss  of  the  property  to 
all  parties  having  an  interest  therein. 

In  Carpenter  v.  Douglass  (1913)  104 
Miss.  74,  61  So.  161,  425,  a  suit  for 
specific  performance  of  a  contract  for 
the  sale  of  land,  the  court  denied  the 
purchaser  the  right  to  have  applied 
on  notes  given  for  the  purchase  price, 
the  amount  of  taxes  paid  by  him  which 
accrued  after  the  date  of  the  contract 
and  while  he  was  in  possession.  And 
in  Caperton  v.  Caperton  (1892)  36  W. 
Va.  479,  15  S.  E.  257,  it  was  held  that 
where  a  purchaser  entered  into  a  con- 
tract to  buy  land  for  the  purpose  of 
reselling,  and  agreed  to  pay  to  the 
vendor  a  debt  which  the  latter  in- 
curred in  purchasing  the  land  and  one 
third  of  the  proceeds  from  resales,  the 
purchaser  was  not  permitted  to  deduct 
from  the  share  of  the  proceeds  from 
resales  due  to  the  vendor  any  part  of 
the  current  taxes  paid  by  the  purchas- 
er. Furthermore,  in  Thompson  v. 
Elliott  (1867)  28  Ind.  55,  the  court  de- 
cided that  where  a  purchaser,  while 
in  possession,  had  paid  current  taxes, 
and  there  had  been  a  rescission  of  the 
contract  of  sale  because  of  his  de- 
fault, the  vendor  was  not  liable  to  the 
purchaser  for  the  amount  so  paid  in 
the  absence  of  an  agreement  for  re- 
payment. 

A  purchaser  is  not  relieved  of  the 
duty  to  pay  current  taxes  by  failing, 
through  some  fault  of  his  own,  to  take 
possession  at  the  time  he  becomes  en- 
titled thereto  under  the  terms  of  his 
contract.  Prichard  v.  Mulhall  (1908) 
140  Iowa,  1,  118  N.  W.  43. 

And  where  a  purchaser  has  per- 
formed his  part  of  a  contract  and  has 
become  an  equitable  owner  of  the  land 
entitled  to  possession,  it  is  his  duty 
to  pay  the  taxes  accruing  thereafter, 
though  the  land  remains  vacant. 
Sherman  v,  Savery  (1880)  2  McCrary, 
107,  2  Fed.  505. 
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See  to  the  same  effect,  Duffy  v. 
Donovan  (1873)  52  N.  Y.  634,  a  suit 
for  the  specific  performance  of  a  con- 
tract for  the  sale  of  vacant  lots, 
wherein  the  purchaser  was  held  to  be 
chargeable  with  taxes  accruing  after 
the  date  of  the  contract,  and  paid  by 
the  vendor.  The  decision  was  based 
on  the  ground  that  if  there  had  been 
any  income  from  the  property,  the  pur- 
chaser would  have  been  entitled  there- 
to. 

A  purchaser  of  land  who  executes 
to  his  vendor  a  lease  of  the  land  is 
regarded  as  in  possession,  within  the 
rule  requiring  a  purchaser  in  posses- 
sion to  pay  current  taxes.  Anderson 
V.  Harwood  (1892)  47  Mo.  App.  660. 

And  in  Clinton  v.  Shugart  (1904) 
126  Iowa,  179,  101  N.  W.  785,  it  was 
held  that,  where  a  tenant  entered  into 
a  contract  of  purchase  pending  a  lease, 
the  lease  to  remain  in  force  until  the 
date  of  conveyance,. the  vendor  was  to 
be  regarded  as  retaining  possession, 
and  the  duty  was  upon  him  to  pay  the 
current  taxes  during  the  continuance 
of  the  lease. 

In  Wells  V.  Savannah  (1891)  87  6a. 
397, 13  S.  E.  442,  it  appeared  that  real 
estate  was  sold  by  a  city  to  purchas- 
ers who,  by  the  terms  of  the  contract, 
could  pay  an  annual  ground  rent,  or, 
at  any  time,  acquire  a  title  in  fee 
simple  by  paying  a  stipulated  pur- 
chase price.  In  an  action  to  enjoin  the 
enforcement  of  executions  for  taxes 
against  the  lots,  it  was  held  that  the 
injunction  was  properly  denied  by  the 
lower  court,  on  the  ground  that  the 
purchasers  were  in  the  position  of  or- 
dinary purchasers  in  possession  under 
a  bond  for  title,  and  that  the  latter 
were  chargeable  with  accruing  taxes. 
In  Meyer  v.  Dubuque  County  (1878) 
49  Iowa,  193,  it  was  held  that  a  vendor 
was  Kable  for  a  personal  property  tax 
on  a  debt  due  to  him  from  the  pur- 
chaser of  certain  land,  even  though 
the  purchaser  who  was  in  possession 
was  liable  for  taxes  on  the  land,  ac- 
cruing after  the  contract  for  sale  was 
made  and  before  a  conveyance.  The 
court  denied  the  contention  that  this 
was  double  taxation. 

In  Mangold  v.  Isabella  Furnace  Co. 
{19W)  31  Pa.  Super.  Ct.  275,  it  was 


held  that  a  vendor  of  land  could  re- 
cover taxes  assessed  against  him, 
which  accrued  while  the  puirchaser 
was  the  equitable  owner  under  a  con- 
tract to  purchase.  The  decision  was 
based  on  the  ground  that  the  purchas- 
er, as  between  himself  and  the  vendor, 
was  under  an  obligation  to  pay  the 
taxes,  but  that  the  vendor,  after  pay- 
ing them  to  discharge  his  liability  as 
legal  owner  to  the  government,  and  to 
protect  his  lien  for  the  purchase  price, 
could  enforce  reimbursement  from  the 
purchaser. 

Apparently  contrary  to  the  general 
rule  is  the  holding  in  Caldwell  Land 
&  Lumber  Co.  v.  Caldwell  County 
(1917)  174  N.  C.  634,  94  S.  E.  406, 
wherein  it  appeared  that  a  contract 
was  made  by  an  individual  to  sell  land 
to  the  United  States  government,  and 
the  latter  exercised  its  right  to  pos- 
session by  building  roads  on  the  land. 
The  court  held  that  the  vendor  was 
liable  for  taxes  accruing  after  the 
date  of  the  contract,  and  before  a  con- 
veyance. 

In  Vance  v.  Newman  (1904)  72  Ark. 
359,  105  Am.  St.  Rep.  42,  80  S.  W.  574. 
it  was  held  that  a  purchaser,  to  be 
entitled  to  specific  performance  of  a 
contract  for  the  sale  of  land,  was 
bound  to  tender  the  amount  of  taxes 
accruing  after  the  date  of  the  con- 
tract, and  paid  by  the  vendor.  The 
decision  was  based  on  the  ground  that, 
in  equity,  real  estate  is  regarded  as 
belonging  to  the  purchaser  from  the 
date  of  the  contract  for  its  sale.  It 
does  not  appear  from  the  report  of  the 
case  whether  the  vendor  or  the  pur- 
chaser was  in  possession.  So,  in  Maris 
V.  Masters  (1903)  31  Ind.  App.  235,  67 
N.  E.  699,  where  the  report  of  the  case 
is  likewise  silent  as  to  the  fact  of  pos- 
session, it  was  held  that  a  vendor  was 
not  liable  for  taxes  accruing  between 
the  dates  of  the  contract  for  sale  and 
the  conveyance,  and  that  therefore 
such  taxes  should  be  excepted  from 
the  covenants  of  a  deed  to  the  land 
which  the  vendor  was  ordered  to  ex- 
ecute. 

In  Morris  v.  Love  County  (1919)  — 
Okla.  — ,  177  Pac.  900,  it  appeared 
that  a  contract  was  entered  into  pro- 
viding for  the  sale  of  certain  lands  by 


416 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


members  of  an  Indian  tribe.  Although 
the  land  was  not  taxable  in  the  hands 
of  the  Indians,  it  was  held  that  the 
purchasers,  after  taking  possession 
and  before  a  conveyance,  were  the 
equitable  owners  of  the  land,  and  li- 
able for  taxes  accruing  during  that 
period. 

2.  Sale  of  land  for  unpaid  taxes. 

In  a  number  of  cases  the  general 
rule  has  been  applied  in  the  determi- 
nation of  controversies  between  ven- 
dor and  purchaser  with  respect  to  tax 
rates.  Thus,  it  has  been  held  that 
since  a  purchaser  in  possession  is  re- 
quired to  pay  the  current  taxes,  he 
cannot,  as  against  his  vendor,  acquire 
a  valid  title  at  a  sale  for  such  taxes. 
Hunt  V.  Rowland  (1867)  22  Iowa,  53. 
See  to  the  same  effect.  Hall  v.  Denckla 
(1873)  28  Ark.  506,  and  Fitzgerald  v. 
Spain  (1875)  30  Ark.  95.  In  the  latter 
case,  the  court  said:  "A  vendee  in 
possession  under  a  title  bond,  in  the 
enjoyment  of  rents  and  profits,  or 
having  power  to  enjoy  them,  is  so  far 
bound  to  pay  taxes  as  to  preclude  him 
from  acquiring  title,  directly  or  in- 
directly, from  or  under  a  sale  for  taxes 
which  accrued  while  he  was  so  under 
obligation  to  pay ;  and  those  who  claim 
under  such  vendee,  as  in  this  case,  as 
dowager,  heirs  at  law,  and  homestead 
occupants,  enjoying  and  having  the 
legal  right  to  enjoy  the  rents  and 
profits,  are  in  no  better  plight,  and 
cannot  take  advantage  of  their  own 
wrong  in  letting  the  property  sell  for 
taxes,  to  acquire  a  title  thereby." 

In  a  leading  case,  Bradford  v.  Union 
Bank  (1851)  13  How.  (U.  S.)  57,  14 
L.  ed.  50,  the  court  held  that,  where 
a  vendor  executed  a  bond  for  a  good 
and  valid  title,  the  purchaser  who  took 
possession  was  under  a  duty  to  pay 
taxes  thereafter  imposed,  and  neither 
he  nor  anyone  succeeding  to  his  rights 
and  obligations  could  object  that  there 
was  an  outstanding  tax  title  arising 
from  his  failure  to  pay  the  taxes. 

In  Watson  v.  Sawyer  (1876)  54  Miss. 
64,  a  suit  for  specific  performance 
brought  by  a  vendor  of  land,  it' was 
held  that  he  was  entitled  to  reimburse- 
ment for  the  amount  which  he  paid  to 
buy  the  land  at  a  sale  for  taxes  ac- 
cruing after  the  date  of  the  contract. 


It  does  not  appear  whether  the  pur- 
chaser was  in  possession  at  the  time 
the  taxes  accrued,  but  the  holding  that 
the  purchaser  was  liable  for  the  taxes 
was  based  on  the  authority  of  Brad- 
ford V.  Union  Bank  (U.  S.)  supra, 
wherein  it  appeared  that  the  purchas- 
er was  in  possession. 

Similarly,  in  Glancy  v.  Elliott 
(1853)  14  UL  456,  it  was  held  that  a 
purchaser  of  land  could  not  avoid  li- 
ability on  a  note  given  in  payment 
therefor  by  showing  that  the  land  was 
sold  for  taxes  accruing  while  he  was 
in  possession.  See  to  the  same  effect^ 
Baldwin  v.  Mayne  (1875)  42  Iowa,  131. 

And  in  Lillie  v.  Case  (1880)  54 
Iowa,  177,  6  N.  W.  254,  it  was  held 
that  a  vendor  of  certain  land  was  en- 
titled to  reimbursement  for  the 
amount  expended  by  him  in  redeem- 
ing the  land  from  a  sale  for  taxes  ac- 
cruing while  the  purchaser  was  in 
possession.  The  court  said :  '^As  be^ 
tween  him  and  the  plaintiff,  who  was 
in  possession  of  the  land  under  a  con- 
tract of  purchase,  it  was  clearly  the 
duty  of  the  plaintiff  to  pay  these  taxes. 
Still  the  defendant,  as  the  owner  of 
the  legal  title,  had  the  right  to  dis- 
charge the  taxes  to  protect  his  title. 
He  was  not  a  mere  volunteer  or  inter- 
loper. The  payment  which  he  has 
made  has  inured  to  the  advantage  of 
the  plaintiff.  Upon  the  making  of 
title  to  the  plaintiff,  the  amount  paid 
by  the  defendant  to  remove  tax  en- 
cumbrances, with  interest  at  6  per 
cent,  should  be  declared  a  Ken  upon 
the  title  in  plaintiff's  hands." 

c.  Effect  of  delay  in  making  conveyance. 

It  has  been  held  in  a  number  of 
cases  that  a  vendor  is  liable,  as  be- 
tween himself  and  the  purchaser,  to 
pay  taxes  accruing  while  he  is  in  de- 
fault with  respect  to  making  a  con- 
veyance in  accordance  with  the  terms 
of  the  contract. 

United  States.  —  Compare  Wood  v, 
Deskins  (1905)  72  C.  C.  A.  558,  141 
Fed.  500. 

Illinois.— Cooper  v.  Tyler  (1868)  46 

111.  462,  95  Am.  Dec.  442. 

Iowa.— Mitchell  v.  Mutch  (1920)  — 
Iowa,  — ,  179  N.  W.  440. 
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HHwiaifypL  —  See  Ragsdale  v. 
Meridian  Land  &  Industrial  Co. 
(1896)  71  Miss.- 284,  14  So.  193. 

Hontaiuu— Wright  v.  Brooks  (1918) 
47  Mont.  99,  130  Pac.  968. 

New  York.  —  Selleck  v.  Tallman 
(1882)  11  Daly,  141,  affirmed  in  (1881) 
87  N.  Y.  106;  Kissick  v.  Rees  (1906) 
111  App.  Div.  292,  97  N.  Y.  Supp.  692 ; 
Stewart  y.  Gillett  (1913)  79  Misc.  93, 
139  N.  Y.  Supp.  688,  affirmed  without 
opinion  (1915)  171  App.  Div.  967,  156 
N.  Y.  Supp.  1146.  See  also  Haffey  v. 
lynch  (1902)  38  Misc.  256,  77  N.  Y. 
Supp.  587. 

Ohio.— Wilson  v.  Tappan  (1833)  6 
Ohio,  172. 

Thus,  in  Stewart  v.  Gillett  (1913) 
79  Misc.  93,  139  N.  Y.  Supp.  583,  af- 
finned  without  opinion  in  (1915)  171 
App.  Div.  967,  156'N.  Y.  Supp.  1146,  a 
vendor  who  remained  in  possession 
tnd  received  the  rents  and  profits, 
after  refusing  to  perform  his  contract, 
was  charged  with  the  taxes  levied 
and  assessed  on  the  property  until  the 
date  on  which  he  should  make  a  con- 
veyance. 

So,  in  Wilson  v.  Tappan  (Ohio)  su* 
pra,  a  vendor  was  held  not  to  be  en« 
titled  to  specific  performance  of  a 
contract  for  the  sale  of  land,  where 
it  appeared  that  he  had  contracted  to 
convey  a  good  title  on  a  certain  date, 
and  the  land  was  sold  for  taxes  ac- 
cming  after  the  making  of  the  con- 
tract and  while  he  was  in  default  in 
making  the  conveyance,  due  to  his  in^ 
ability  to  convey  a  good  title. 

In  Cooper  v.  Tyler  (111.)  supra,  it 
appeared  that  a  vendor  of  land  gave  a 
bond  to  a  purchaser  conditioned  for 
the  execution  of  a  warranty  deed  to 
the  land  within  sixty  days.  There- 
after,  the  vendor  refused  to  execute  a 
deed  unless  the  purchaser  gave  him  a 
mortgage  to  secure  the  purchase  price, 
and  the  land  was  sold  for  taxes.  It 
was  held  that  the  vendor  was  under  an 
obligation  to  pay  the  taxes  accruing 
after  his  refusal  to  execute  the  con- 
veyance in  conformity  with  his  bond, 
and  that,  since  by  his  own  fault  he 
could  not  convey  a  title  free  from  en- 
cnmbrances,  he  was  not  entitled  to  col- 
lect the  purchase  pri6e. 

likewise,  in  Selleck  v.  Tallman 
12  A.L.R.— 27. 


(1882)  11  Daly  (N.  Y,)  141,  affirmed 
in  (1881)  87  N.  Y.  106,  it  was  held 
that  where  a  delay  in  making  a  con- 
veyance was  due  to  the  fault  of  the 
vendor,  he  was  not  entitled  to  be  row 
imbursed  for  taxes  which  accrued  and 
were  paid  by  him  while  he  was  in 
default. 

In  Kissick  v.  Rees  (1906)  111  App. 
Div.  292,  97  N.  Y.  Supp.  692,  it  ap- 
peared that  a  vendor  was  in  default  in 
executing  a  conveyance  at  the  time 
specified  in  his  contract,  and  that, 
after  the  institution  of  a  suit  for  ape- 
eific  performance  by  the  purchaser, 
he  executed  a  deed  to  the  land.  The 
court  held  that  the  vendor  could  not 
thereafter  recover  from  the  purchaser 
taxes  paid  by  him,  which  accrued  dur- 
ing the  period  of  delay  occasioned  by 
his  inability  to  give  good  title. 

Moreover,  it  has  been  held  that, 
where  a  delay  in  making  a  conveyance 
of  land  under  a  contract  was  due  to 
the  fault  of  a  vendor  and  his  successor 
in  interest,  the  latter  was  not  entitled, 
as  a  condition  to  the  purchaser's  right 
to  specific  performance,  to  be  reim- 
bursed for  taxes  accruing  during  the 
period  of  delay,  and  paid  by  the  ven- 
dor and  his  successor  in  interest,  even 
though  the  purchaser  was  in  posses- 
sion during  that  period.  Wright  v. 
Brooks  (1913)  47  Mont  99,  130  Pac. 
968. 

In  Ragsdale  v.  Meridian  Land  &  In- 
dustrial Ck>.  (1893)  71  Miss.  284,  14 
So.  193,  it  was  held  that  if  taxes  were 
assessed  against  a  vendor,  and  paid 
by  a  purchaser,  on  land  to  which  the 
title  failed,  the  purchaser  was  entitled 
to  credit  therefor  on  the  purchase 
price,  but  that  if  the  taxe^  paid  by  the 
purchaser  were  assessed  against  oth- 
ers, he  had  no  recourse  therefor 
against  the  vendor. 

In  Haffey  v.  Lynch  (1902)  38  Misc. 
256,  77  N.  Y.  Supp.  587,  it  appeared 
that  there  was  a  delay  in  completing  a 
sale,  due  to  litigation  over  an  adverse 
claim,  made  after  the  date  of  the  con- 
tract. The  court  charged  the  vendor 
with  the  reasonable  rental  value  of 
the  land  and  penalties  for  the  nonpay- 
ment of  taxes  accruing  during  the 
period  of  delay,  which  he  could  have 
paid  and  for  which  he  would  have  been 
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entitled  to  reimbursement  from  the 
purchaser.  The  decision  was  based  on 
the  ground  that,  after  the  date  fixed 
for  performance,  the  vendor  was  a 
trustee  of  the  land  for  the  purchaser, 
and  the  latter  was  a  trustee  of  the  un- 
paid purchase  money  for  the  vendor. 

However,  in  Wood  v.  Deskins  (1906) 
72  C.  C.  A.  558,  141  Fed.  500,  the  court 
held  that  a  purchaser  who  had  taken 
possession  was  not  entitled  to  credit 
on  the  purchase  price  for  taxes  paid 
by  him,  which  accrued  during  the 
period  of  such  possession,  though  the 
income  from  the  land  was  not  suffi- 
cient to  cover  the  taxes,  and  though 
there  was  a  long  delay  by  the  vendor 
in  making  a  conveyance,  due  to  defects 
in  his  title. 

In  Mitchell  v.  Mutch  (1920)  —  Iowa, 
— ,  179  N.  W.  440,  it  was  held  that  the 
taxes  which  accrued  on  the  land  dur- 
ing the  four  years'  delay  after  the 
vendee,  by  the  terms  of  the  contract, 
was  entitled  to  the  deed,  must  be 
borne  by  the  vendor.  The  vendee,  in 
that  case,  instead  of  claiming  as  his 
damage  the  accrued  rents  and  profits 
during  the  delay,  had  elected  to  ask 
for  a  remission  of  interest  for  such 
period  upon  the  purchase-money  note 
given  by  him,  and  an  allowance  of  in-» 
terest  for  the  same  period  upon  the 
part  of  the  purchase  price  which  he 
paid  or  tendered  to  the  vendor,  and 
such  right  of  election  had  been  sus- 
tained by  the  court.  The  court  said: 
"It  is  undoubtedly  the  general  rule 
that  the  person  who  is  in  possession 
of  land,  claiming  ownership  and  re- 
ceiving the  rents  and  profits  thereon, 
is  primarily  liable  for  the  payment  of 
taxes  .  .  •  and  this  is  so  whether 
he  holds  the  legal  title  or  only  an  eq- 
uitable title.  In  this  case  the  ap- 
pellant [vendor]  held  both  the  legal 
title  and  the  possession  and  received 
the  rents  and  profits.  Not  only  so,  but 
under  bis  contract  he  was  bound 
to  protect  the  legal  title  which  he  had 
covenanted  to  convey.  Equity  will 
treat  the  covenants  of  warranty  of  his 
deed  as  warranting  the  title  against 
all  encumbrances  resulting  from  the 
acts  of  the  vendor  up  to  the  date  of 
delivery,  of  his  deed.  In  paying  the 
annual  taxes,  therefore,  appellant  per^ 


formed  his  own  obligation  and  that 
alone.  The  appellee  was  under  no  obli- 
gation to  pay  taxes  until  he  had  ob- 
tained his  title  and  his  possession 
pursuant  to  his  contract.  It  cannot  be 
said,  therefore,  that  the  appellant  paid 
the  taxes  on  behalf  of  the  appellee. 
He  paid  them  in  discharge  of  his  own 
obligation,  an  obligation  which  at- 
tached to  the  attitude  chosen  by  him- 
self in  respect  to  the  property." 

On  the  other  hand,  where  a  delay 
in  completing  a  conveyance  is  charge- 
able to  the  purchaser,  it  is  generally 
held  that  he  is  liable  to  pay  taxes  ac- 
cruing on  the  land  during  the  period 
of  such  delay.  Cole  v.  Wright  (1880) 
70  Ind.  179;  Latrobe  v.  Winans  (1899) 
89  Md.  636,  43  Atl.  829;  Fritz  v. 
O'Brien  Land  Co.  (1912)  117  Mimu 
609,  43  L.R.A.  (N.S.)  51, 136  N.  W.  301; 
Mangold  v.  Isabella  Furnace  Ck). 
(1906)  31  Pa.  Super.  Ct.  275.  See  also 
Creigh  v.  Boggs  (1881)  19  W.  Va.  240. 

Thus,  in  Latrobe  v.  Winans  (1899) 
89  Md«  636,  43  Atl.  829,  a  vendor  was 
held  to  be  entitled  to  add  to  the  pur- 
chase price,  not  only  interest  thereon, 
but  also  taxes  which  accrued  and  were 
paid  by  him  during  the  period  of  a  de- 
lay in  the  execution  of  a  conveyance 
caused  by  the  act  of  the  purchaser  in 
withholding  his  approval  of  the  form 
of  certain  deeds  submitted  to  him  be- 
fore execution. 

So,  in  Mangold  v.  Isabella  Furnace 
Co.  (1906)  31  Pa.  Super.  Ct  275,  it 
was  held  that  a  vendor  was  entitled  to 
reimbursement  for  taxes  paid  by  him, 
and  which  accrued  during  the  pend- 
ency of  a  suit  instituted  by  him  to  en- 
force a  contract  for  the  sale  of  land. 

And  in  Cole  v.  Wright  (Ind.)  supra, 
a  vendor  was  held  to  be  entitled  to  re- 
imbursement from  the  purchaser,  for 
taxes  paid  to  protect  his  vendor's  lien 
after  the  purchaser  had  defaulted  in 
payments  on  the  land. 

In  Creigh  v.  Boggs  (W.  Va.)  ^supra, 
a  suit  for  the  specific  performance  of 
a  contract  for  the  sale  of  land,  it  ap- 
peared that  the  performance  of  the 
contract  was  delayed  by  the  interven- 
tion of  the  Civil  War  and  the  death  of 
the  purchaser.  The  court  held  that 
the  heirs  of  the  purchaser  were 
chargeable  with  taxes  accruing  during 
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the  period  of  delay,  and  paid  by  the 
vendor. 

In  Fritz  v.  O'Brien  Land  Co.  (1912) 
117  Mimu  609»  43  L.RJl.(N.S.)  51,  186 
N.  W.  801,  it  appeared  that  there  was 
a  delay  in  makinfir  a  conveyance,  be- 
cause the  purchaser  objected  to  the 
title  at  the  time  a  deed  was  tendered 
to  him.  The  court  held,  in  an  action 
to  recover  the  purchase  price  brought 
after  the  acceptance  of  the  deed,  that 
the  purchaser  was  not  entitled  to  a 
deduction  for  taxes  paid  by  him,  and 
accruing  during  the  period  of  the  de- 
lay. 

d.  Effect  of  upeeifLo  statute* 

In  some  jurisdictions,  provision  is 
made  by  statute  for  the  payment,  as 
between  a  vendor  and  a  purchaser,  of 
taxes  accruing  after  the  making  of  the 
contract  of  sale  and  before  the  con- 
veyance. 

Thus,  in  Carey  v.  Foster  (1897)  7 
Wyo.  216,  51  Pac.  206,  there  was  in- 
volved a  statute  providiing  that,  in  the 
absence  of  an  agreement  between  the 
parties,  a  grantee  should  pay  taxes  on 
proper^  conveyed  before  April  1, 
and  the  grantor*  should  be  liable  for 
taxes  on  property  conveyed  after  that 
date.  It  was  held  that  an  assignee 
for  the  benefit  of  creditors  was  under 
an  obligation  to  reimburse  a  purchase 
er  for  taxes  on  land,  paid  by  the  lat- 
ter, for  a  certain  year,  where  the 
assignee  contracted  to  sell  the  land  on 
May  15  of  that  year,  and  delivered  a 
deed  to  the  purchaser  on  June  7  fol- 
lowing. The  court  declared  that  it 
was  not  necessary  to  determine  the 
time  when  the  taxes  became  a  lien  on 
the  land,  since  the  statute  determined 
the  obligation  of  the  parties  as  to  the 
taxes,  without  regard  to  the  date  of 
the  lien. 

In  Hughes  v.  McCreary  (1906)  27 
Ky.  L.  Rep.  666,  86  S.  W.  522,  it  was 
held  under  a  statute  requiring  that 
taxes  for  a  fiscal  year  should  be  as- 
sessed as  of  a  certain  date  and  making 
the  equitable  owner  of  the  land  on 
that  date  liable  for  their  payment,  that 
the  purchaser  under  a  contract  for  the 
sale  of  land,  entered  into  before  the 
specified  date,  was  liable,  as  between 
Uaiself  and  tiie  vendor,  for  the  pay- 


ment of  the  taxes,  even  though  he  was 
not  in  possession  when  they  accrued. 
The  purchaser  was  regarded  as  the 
equitable  owner,  within  the  meaning 
of  the  statute,  irrespective  of  the  ques- 
tion of  possession. 

Under  a  statute  providing  that  prop- 
erty hel4.  under  a  lease  for  a  term  of 
years,  or  under  a  contract  for  its  pur^ 
chase,  should  be  regarded,  for  taxa- 
tion purposes,  as  the  property  of  the 
person  so  holding  the  same,  it  has 
been  held  that  a  person  in  possession 
of  land,  under  a  contract  by  the  state 
to  give  him  title  thereto  on  the  com- 
pletion of  certain  work  for  the  state, 
was  liable  for  current  taxes  on  the 
land.  Taylor  v.  Robinson  (1880)  84 
Fed*  678  (construing  Texas  statute). 

In  Gault  V.  Hurd  (1918)  103  Kan. 
51,  172  Pac.  1011,  it  was  held  that 
where  a  deed  was  executed  on  Septem- 
ber 23,  and  deposited  on  that  date  with  , 
a  bank  in  escrow  to  be  delivered  to  a 
purchaser  on  payment  of  the  purchase 
price  on  March  1  following,  the  pur- 
chaser was  liable  for  taxes  which 
accrued  on  November  1,  while  the 
purchaser  was  in  possession.  The  de- 
cision was  based,  however,  on  a  stat- 
ute which  provided  that,  as  between 
a  grantor  and  grantee,  the  latter  was 
liable  for  taxes  if  the  conveyance  was 
made  between  March  1  and  Novem- 
ber 1,  and  the  former  if  the  convey- 
ance was  made  between  November  1 
and  March  1.  The  court  held  that 
by  the  doctrine  of  relation  the  con- 
veyance was  made  on  September  23, 
and  therefore  the  purchaser  was  li- 
able as  a  grantee  under  the  statute. 
Compare  Braley  v.  Langley  (1882)  28 
Kan.  804,  cited  supra,  II.  b,  1. 

e.  Effect  Qf  express   or   implied  agree* 

ment, 

1.  Generally. 

An  agreement  by  either  party  to  a 
contract  for  the  sale  of  land  to  pay 
current  taxes  is  ordinarily  valid  and 
enforceable.  Hence,  the  purchaser  is 
bound  by  his  agreement  to  pay  taxes 
accruing  after  the  making  of  a  con- 
tract for  the  sale  of  land,  before  the 
conveyance. 

United  States. — Lambom  v.  Dickin- 
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son  County  (1877)  97  U.  S.  181,  24  L. 
ed.  926. 

California.— Brady  v.  Fowler  (1920) 
—  Cal.  App.  — ,  188  Pac.  320. 

Colorado. — (Compare  Keator  v.  Col- 
orado Coal  &  I.  Development  Co. 
(1898)  3  Colo.  App.  188,  32  Pac.  857. 

Idaho.— Wolter  v.  Dixon  (1916)  29 
Idaho,  26,  157  Pac.  250. 

Illinois.— Baily  v.  Doolittle  (1860) 
24  111.  577.  Compare  Burk  v.  Dunn 
(1893)  55  111.  App.  25. 

Kansas. — Atchison,  T.  &  S.  F.  R.  Co. 
V.  Jaques  (1878)  20  Kan.  639;  L.  &  M. 
Mercantile  Co.  v.  Wimer  (1915)  94 
Kan.  573,  146  Pac.  1162. 

Maine. — Haskell  v.  Putnam  (1856) 
42  Me.  244. 

Minnesota. — Compare  Lake  Phalen 
Land  &  Improv.  Co.  v.  Stees  (1893)  54 
Minn.  471,  56  N.  W.  59. 

Nebraska. — Compare  McClure  v. 
Campbell  (1888)  25  Neb.  57,  40  N.  W. 
595. 

New  York.— Kern  v.  Towsley  (1855) 
45  Barb.  150. 

Oregon*  —  Dunlap  v.  Lewis  (1913) 
64  Or.  482,  130  Pac.  973.  Compare 
Collins  V.  Creason  (1910)  55  Or.  524, 
106  Pac.  445. 

'     Washington.  —  Clizer    v.     Krauss 
(1910)  57  Wash.  26,  106  Pac.  145. 

In  Dunlap  v.  Lewis  (Or.)  supra,  it 
was  held  that  the  acceptance  by  a 
purchaser  of  a  title  bond  which  pro- 
vided that  he  should  pay  current  taxes 
placed  on  him  the  duty  of  paying 
those  taxes,  especially  where  he  was 
in  possession  of  the  land  at  the  time 
they  accrued. 

Under  a  contract  providing  for  the 
payment  by  the  purchaser  of  taxes 
thereafter  imposed,  it  seems  clear  thitt 
a  vendor  is  under  no  obligation  to  giye 
a  deed  warranting  against  encum^ 
brances  for  sucTi  taxes,  even  though 
the  contract  also  provides  that  the 
vendor  shall  give  a  warranty  deed  to 
the  land.  Clizer  v.  Krauss  (Wash.) 
supra.  Moreover,  a  contract  by  a  pur- 
chaser, to  pay  taxes  accruing  before  a 
conveyance  is  made,  has  been  held  to 
relieve  the  vendor  of  this  obligation, 
«ven  though  he*  covenants  in  the  deed 
of  conveyance  that  the  land  is  clear 
and  free  from  all  taxes.  L.  &  M.  Mer- 
cantile €o.  V.  Wimer  (Kan.)  supra. 


Clearly,  a  purchaser  who  has  con^ 
tracted  to  pay  certain  taxes  cannot 
acquire  a  valid  title  as  against  his 
vendor,  by  a  deed  from  on^  who  ac- 
quired his  title  at  a  sale  for  the  taxes, 
which  the  purchaser  contracted  to 
pay,  and  which  accrued  while  he  was 
in  possession.  Haskell  v.  Putnam 
(Me.)  supra. 

In  Lamborn  v.  Dickinson  County 
(U.  S.)  supra,  it  appeared  that  a  land 
company  made  a  contract  with  a  rail- 
road company  to  purchase  certain 
land  from  the  latter,  and  agreed  to 
pay  taxes  subsequently  imposed  there- 
on. As  these  taxes  were  not  paid,  the 
land  was  sold  at  a  tax  sale,  the  land 
company  being  the  purchaser.  It  was 
held  that  the  amount  paid  as  the  pur- 
chase price  at  the  tax  sale  was  to  be 
considered  merely  as  a  payment  of  de- 
linquent taxes,  since  the  land  com- 
pany was  under  an  obligation  to  pay 
the  taxes  to  protect  the  title  of  the 
railroad  company.  See  to  the  same 
effect,  Baily  v.  Doolittle  (UL)  supra. 

In  Keator  v.  Colorado  Coal  &  I.  De- 
velopment Co.  (Colo.)  supra,  the  court 
decided  that  where  a  vendor,  after  a 
conveyance  of  land  in  pursuance  of  a 
contract,  paid  taxes  thereon  which 
had  accrued  between  the  dates  of  the 
contract  and  the  conveyance,  and 
which  the  purchaser  had  agreed  to 
pay,  the  vendor  was  in  the  position  of 
one  who  had  voluntarily  paid  the  debt 
of  a  stranger,  and  could  not  enforce 
reimbursement  from  the  purchaser. 

A  fortiori,  a  purchaser  who  has  con- 
tracted to  pay  current  taxes  is  under 
a  duty  to  pay  them,  if  he  is  in  posses- 
sion and  enjoying  the  profits  of  the 
land  when  the  taxes  accrue.  Brady  v. 
Fowler  (1920)  —  Cal.  App.  — ,  188 
Pac.  320. 

A  purchaser  who  has  paid  certain 
taxes  in  pursuance  of  an  agreement 
in  a  contract  for  the  sale  of  land  is 
entitled,  on  a  refusal  by  the  vendor  to 
make  a  conveyance,  to  recover  the 
amount  so  paid  as  money  paid  for  the 
vendor's  benefit.  Burk  v.  Dunn  (1893) 
55  III.  App.  25. 

In  Atchison,  T.  &  S.  P.  R.  Co.  ▼. 
Jaques  (1878)  20  Kan.  639»  the  court, 
in  construing  a  contract  dated  Set^m- 
ber  16,  and  providing  that  a  purchaser 
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Bhoirld  pay  all  taxes  thereafter  lawful- 
ly imposed  on  the  premises,  held  that 
tiie  purchaser  was  liable  for  taxes  as- 
sessed before  June  20  precedinfir  the 
date  of  the  contract,  the  rate  of  which 
was  determined  by  the  county  commis- 
sioners on  September  1,  but  which  did 
aot  become  due  and  payable,  or  a  lien 
on  the  land,  until  November  1  follow- 
ing, when  the  tax  roll  stating  the 
amount  due  from  each  taxpayer  was 
delivered  to  the  county  treasurer. 

However,  in  Collins  v.  Creason 
(1910)  55  Or.  524,  106  Pac.  445,  a  suit 
for  specific  performance  brought  by 
a  purchaser  of  land,  it  was  held  that 
the  vendor  was  not  entitled  to  reim- 
bursement for  current. taxes  paid  by 
him,  which  the  purchaser  had  con- 
tracted to  pay,  where  it  appeared  that 
the  vendor  had  collected  rent  from  ten- 
ants of  the  purchaser  in  excess  of  the 
amount  of  the  taxes.  However,  in 
McClure  v.  Campbell  (1888)  25  Neb, 
(7,  40  N.  W.  595,  the  court  held  that, 
where  a  grantor  had  covenanted 
against  encumbrances,  he  could  not 
avoid  liability  for  taxes  accruing  be- 
fore the  -conveyance,  by  proof  of  an 
oral  agreement  entered  into  before  the 
taxes  accrued,  and  providing  for  their 
payment  by  the  purchaser.  It  ap- 
peared in  that  case  that  suit  was 
brought  by  the  grantee  to  recover  the 
amount  of  taxes  paid  by  him,  which 
became  a  lien  on  the  land  prior  to 
the  conveyance,  but  after  an  alleged 
oral  contract  for  payment  thereof  by 
tibe  purchaser.  The  court  said: 
Taxes  upon  real  estate  date  from  the 
Ist  day  of  April  of  each  year,  and 
become  an  encumbrance  upon  the  land 
from  that  time.  A  party,  therefore, 
who  desires  to  except  the  taxes  from 
his  covenant  against  encumbrances 
should  do  so  in  writing  in  the  deed.  It 
is  very  clear  that  parol  evidence  of 
what  took*place  before  the  making  of 
the  deed  is  not  admissible  to  contra- 
dict the  covenants  therein." 

It  appeared  in  Lake  Phalen  Land  & 
Improv.  Co.  v.  Stees  (1893)  54  Minn. 
471,  56  N.  W.  59,  that  a  contract  for 
the  sale  of  land  expressly  required  the 
purchaser  to  pay  subsequent  taxes. 
The  vendor^  however,  remained  in  pos- 
session, and  at  the  time  fixed  for  ex- 


ecuting the  conveyance,  and  for  •  a 
long  period  thereafter,  was  unable  to 
give  a  marketable  title.  As  between 
the  purchaser  and  the  vendor,  it  was 
held  that  the  obligation  to  pay  the 
subsequent  taxes  was  on  the  latter. 
The  court  said :  ''Under  these  circum- 
stances, the  vendee  was  not  required 
to  treat  the  transaction  as  though  it 
were  already,  or  certainly  would  be- 
come, a  perfected  sale.  He  could  not 
(as  the  court  found)  safely  take  pos- 
session, as  though  he  were  already  the 
owner,  or  certain  to  become  such.  He 
could  not  venture  to  improve  the  prop- 
erty so  as  to  realize  the  benefitfiT  which 
an  owner  may  derive  from  such  use 
of  his  property,  as  it  may  most  advan- 
tageously be  put  up.  The  vendors, 
recognizing  this,  did  not  assume  to 
treat  the  other  party  as  an  absolute 
purchaser*  Th^y  remained  in  posses- 
sion and  continued  to  receive  such 
rents  and  profits  as  the  property  in  its 
present  condition  yielded.  In  such  a 
case  a  court  of  equity  will  not  treat 
the  transaction  as  though  it  were  an 
absolute  contract  of  sale,  certainly 
susceptible  of  specific  performance." 

Similarly,  it  has  been  held  that  an  . 
agreement  by  the  vendor  to  pay  taxes 
accruing  between  the  making  of  a  con- 
tract for  the  sale  of  land  and  the  con- 
veyance is  valid  and  enforceable  by 
the  purchaser. 

Connecticut.  —  Post  v.  Gilbert 
<1876)   44  Conn.  9. 

Illinois.— Carrier  v.  Hooper  (1910) 
247  111.  502,  93  N.  E.  394. 

Indiana.— Swindell  v.  Richey  (1876) 
41  Ind.  281. 

Mississippi. — See  Vicksburg  Water- 
works Co.  V.  Vicksburg  Water  Supply 
Co.  (1902)  80  Miss.  68,  31  So.  535. 

New  York.— Budd  v.  Sinclair  (1872) 
60  N.  Y.  663. 

Sonth  Dakota. — ^Kimm  v.  Wolters 
(1911)  28  S.  D.  255,  133  N.  W.  277. 

In  accord  with  this  rule,  it  has  been 
held  that  where  a  vendor  expressly 
agreed  to  pay  certain  taxes,  and,  on  . 
default,  the  purchaser  paid  them  to 
protect  his  title,  the  latter  wa^  en- 
titled to  reimbursement  from  the  ven- 
dor as  for  money  paid  for  the  benefit 
4>f  the  latter,  or  to  a  deduction  from 
the  amount  of  the  purchase  price. 
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Swindell  y.  Richey  (1872)  41  Ind.  281. 
See  to  the  same  effect,  Post  v.  Gilbert 
(1876)  44  ConiL  ft;  Carrier  v.  Hooper 
(111.)  supra;  Budd  v.  Sinclair  (N.  Y.) 
supra.  And  in  Kimm  v.  Wolters 
(S.  D.)  supra,  it  was  held  that  a  ven- 
dor was  bound  by  his  acceptance  of 
a  promissory  note,  given  for  the  pur- 
chase price,  which  provided  for  a 
deduction  on  account  of  current  taxes. 

Under  a  statute  providing  that  taxes 
should  become  a  lien  on  property  after 
February  1,  it  has  been  held  that  an 
agreement  by  a  vendor  corporation  on 
March  28,  to  the  effect  that  all  its 
liabilities  should  be  liquidated  or  pro* 
vided  for,  applied  to  such  taxes 
against  its  property,  though  the 
amount  of  the  taxes  was  not  ascer- 
tained until  the  following  September. 
Vicksburg  Waterworks  Co.  v.  Vicks- 
burg  Water  Supply  Co.  (Miss.)  supra. 

In  Morrison  v.  Wasson  (1881)  79 
Ind.  477,  a  provision  in  a  contract  that 
the  taxes  were  to  be  paid  by  the  own- 
ers, respectively,  was  held  to  require 
each  party  to  pay  the  taxes  on  the 
property  which  he  was  conveying. 
And  a  contract  is,  of  course,  binding, 
which  provides  for  an  apportionment 
between  vendor  and  purchaser  of  a 
tax  which  accrues  on  the  day  the  con-* 
tract  is  made.  Elwood  v.  Goldman 
(1916)  217  N.  Y.  585,  112  N.  E.  421, 
reversing  (1913)  158  App.  Div.  805, 
144  N.  Y.  Supp.  883. 

The  parties  may,  of  course,  by  sub- 
sequent agreement  made  at  the  time 
of,  and  in  connection  with  the  execu- 
tion and  delivery  of  the  conveyance, 
adjust  a  question  arising  under  the 
original  contract  because  of  a  local 
custom  in  respect  of  the  method  of 
laying  taxes,  which  had  created  con- 
fusion as  to  the  state  of  any  parcel 
of  land  in  relation  to  tax  liens.  Hill 
V.  Smith  (1920)  —  Conn.  — .  Ill  Atl. 
840. 

2.  Agreement  or   covenant   against   en- 

eunibrances* 

An  agreement  to  execute  a  good  and 
sufficient  deed  clear  of  all  encum- 
brances has  been  held  not  to  bind  a 
vendor  to  discharge  taxes  accruing 
during  the  time  the  purchaser  was 
entitled  to  possession.   Miller  v.  Cor^ 


(1863)  16  Iowa,  166.  Moreover,  a 
stipulation  in  a  contract  for  the  sale 
of  realty,  binding  the  vendor,  on  pay- 
ment of  the  purchase  money,  to  give 
the  purchaser  *a  warranty  deed,  has 
been  held  not  to  change  the  rule  that 
the  purchaser,  as  between  himself  and 
his  vendor,  is  liable  for  taxes  accruing 
after  he  takes  possession.  Farber  v. 
Purdy  (1879)  69  Mo.  601. 

In  New  York,  however,  it  would 
seem  that  a  contract  to  convey  free 
from  all  encumbrances  imposes  on  the 
vendor  the  duty  to  pay  general  taxes 
accruing  between  the  date  of  the  con- 
tract and  that  of  the  conveyance,  irre- 
spective  of  the  question  of  possession. 
See  Gotthelf  v.  Stranahan  (1S93)  188 
N.  Y.  345,  20  L.R.A.  455,  34  N.  E.  286, 
modifying  (1892)  46  N.  Y.  S.  R.  312. 
19  N.  Y.  Supp.  161f  wherein  the  court, 
in  distinguishing  between  general 
taxes  and  special  assessments,  pro- 
nounced the  following  dictum:  ''The 
case  of  periodieal  taxes  for  the  sup- 
port of  government,  assessed  and  laid 
between  the  date  of  a  contract  and 
the  time  fixed  for  the  conveyance, 
would  constitute  an  encumbrance 
within  the  meaning  of  the  covenant 
The  time  of  the  imposition  of  such 
taxes  is  known  in  advance;  and,  unless 
excepted  from  the  covenant,  would  be 
deemed  to  be  covered  thereby.''  The 
decision  in  that  case,  however,  related 
to  special  assessments,  and  it  was  held 
that  such  assessments  between  the 
dates  of  the  contract  and  the  convey* 
ance  were  not  within  the  covenant. 
In  Gheen  v.  Harris  (1895)  170  Pa.  644, 
32  Atl.  1094,  an  action  for  breach  of 
a  covenant  in  a  deed,  it  was  held  that 
an  encumbrance,  created  by  the  non- 
payment of  taxes  assessed  after  ar- 
ticles of  agre^nent  for  the  sale  of  the 
land,  was  not  one  "done  or  suffered 
from  the  grantor,'*  within  the  meaning 
of  the  covenant.  It  appeared  that  the 
purchaser  was  in  possession  when  the 
.  taxes  were  assessed. 

/.  Rule  in  Michigan. 

In  Michigan,  the  decisions  on  the 
-question  under  consideration  are 
somewhat  unsatisfactory,  due  perhaps 
to  the  fact  that  in  one  or  two  instances 
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fha  groand  of  the  decision  does  not 
clearly  appear. 

In  Eaton  y.  Chesebrough  (1890)  82 
Mich.  214,  46  N.  W.  866,  it  was  held 
that,  where  taxes  accrued  between  the 
dates  of  a  contract  for  the  sale  of  land 
and  the  conyeyance  by  a  warranty 
deed,  the  vendor  became  liable  to  the 
purchaser,  by  his  covenant  against  en- 
cumbrances, for  taxes  so  accruing  and 
remaining  unpaid  when  the  deed  of 
conveyance  was  delivered.  An  opin- 
ion to  the  same  effect  is  repressed  in 
the  reported  case  (Sayebs  v.  MgKeev- 
es,  ante,  409). 

In  Jacobs  v.  Union  Trust  Go.  (1908) 
155  Mich.  238,  118  N.  W.  921,  it  was 
held  that  the  vendee  was  not  entitled 
to  recover  from  the  vendor  the  amount 
of  the  taxes  for  the  year  of  the  pur- 
chase, which  were  paid  by  the  vendee. 
The  decision  was  apparently  based  on 
the  ground  that,  as  between  a  vendor 
and  vendee,  a  lien  on  the  land  for  un- 
paid taxes  does  not  arise  until  the 
amount  of  the  taxes  is  ascertained  and 
has  become  a  charge  which  may  be 
discharged  by  payment.  Although 
*  the  court  uses  the  words  ''vendor''  and 
'Vendee,"  it  is  not  clear  whether  the 
cUum  of  the  plaintiff  was  founded  on 
an  executory  contract,  or  on  covenants 
in  a  deed  of  conveyance. 

In  Pringle  v.  Wagnoer  (1896)  110 
Mich.  612,  68  N.  W.  423,  it  was  held 
that  a  purchaser  was  bound  to  pay 
taxes  levied  on  land  after  the  execu- 
tion of  a  contract  for  its  sale,  but  the 
report  of  the  case  does  not  disclose 
whether  his  liability  was  based  on  a 
rule  of  law,  or  on  a  stipulation  in  the 
contract 

In  Thompson  v.  Noble  (189^)  108 
Mich.  26,  65  N.  W.  746,  with  respect 
to  a  contract  for  the  sale  of  an  un- 
divided half  interest  in  timberlands, 
which  were  "lumbered"  by  the  pur- 
chaser for  the  joint  benefit  of  himself 
and  the  vendor,  the  court  held  that  the 
purchaser  was  properly  charged  with 
one  half  of  the  current  taxes.  The 
court  observed  that  the  rules  of  law 
making  possession  the  test  of  liability 
for  taxes  did  not  apply,  because  the 
flobject-matter  of  the  sale  was  wild 
land. 

la  Mhithom  ▼.  Haines  (1912)  169 


Mich.  169, 134  N.  W.  1113,  it  was  urged 
that  a  contract  for  the  sale  of  land 
was  usurious,  because  it  provided  for 
the  payment  of  interest  at*  the  legal 
rate,  and,  in  addition,  that  a  title 
should  be  conveyed,  subject  to  all 
taxes  thereafter  assessed  against  the 
land,  or  the  contract,  or  any  interest 
in  the  land  created  or  represented  by 
the  contract.  The  court  held,  howev- 
er^ that  the  latter  provision  related 
only  to  the  form  of  deed  which  would 
satisfy  the  contract,  and  was  not 
equivalent  to  an  agreement  by  the 
purchaser  to  pay  the  taxes  mentioned. 
And  in  Carter  v.  Reaume  (1909)  159 
Mich.  160,  123  N.  W.  539,  it  was  held 
that  taxes  paid  by  the  vendor  were 
proper  additions  to  the  purchase  price 
by  virtue  of  the  express  terms  of  the 
contract. 

g.  Rule  in  New  Jersey. 

In  New  Jersey,  the  question  of  pos- 
session does  not  appear  to  be  em- 
phasized in  the  decisions  on  liability 
for  current  taxes  as  between  a  vendor 
and  purchaser,  and  one  decision  in 
that  state  appears  to  be  in  conflict 
with  the  rule  that,  as  between  such 
parties,  possession  determines  liability 
for  the  taxes. 

•  In  Millville  Aerie,  No.  1836  v. 
Weatherby  (1913)  82  N.  J.  Eq.  455,  88 
Atl.  847,  it  appeared  that  bills  for 
taxes  accruing  after  a  contract  was 
executed  for  the  sale  of  land,  and 
while  the  purchaser  was  in  possession, 
were  forwarded'  by  the  vendor  to  the 
purchaser,  were  returned  by  him  un- 
paid, and  were  then  paid  by  the  ven- 
dor. Thf  court  held  that  such  taxes 
were  proper  additions  to  the  purchase 
price. 

And  in  Sargent  v.  Realty  Traders 
(1913)  82  N.  J.  Eq.  331,  88  Atl.  1043, 
Ann.  Cas.  1915C,  488,  a  suit  for  the 
specific  performance  of  a  contract  for 
the  sale  of  land,  there  is  a  dictum  to 
the  effect  that  a  vendor  is  entitled  to 
add  to  the  purchase  price  any  taxes, 
paid  by  him,  which  accrue  after  the 
date  of  the  contract  and  during  posses- 
sion by  the  purchaser. 

But  in  Seven  Mile  Beach  Go.  v.  Dol- 
ley  (1907)  71  N.  J.  Eq.  770,  66  Atl.  191, 
under  a  contract  which  provided  for 
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the  conveyance  of  land  to  certain  par- 
ties, on  condition  that  they  would  buy 
and  conduct  a  summer  school  at  a 
certain  place,  it  was  held  that  the 
promisees  were  bound  to  pay  taxes  on 
the  property  from  the  time  they  were 
entitled  to  a  conveyance,  since  after 
that  date  the  land  was  held  by  the 
vendor  in  trust  for  them.  Apparently 
they  had  never  taken  possession.  • 

h»  Rule  in  WiaeonHn. 

In  Wisconsin,  the  earlier  cases  ap- 
pear to  be  based  on  the  rule  that  pos- 
session, as  between  a  vendor  and  pur- 
chaser, determines  liability  for  current 
laxes.  Later  cases  in  that  jurisdic- 
tion, however,  seem  to  ignore  the 
question  of  possession. 

From  the  statement  of  facts,  as 
found  by  the  trial  court,  in  Cunning- 
ham v.  Brown  (1878)  44  Wis.  72,  it 
appeared  that  the  court  charged  the 
purchaser  with  taxes,  paid  by  the 
vendor,  which  accrued  after  the  mak- 
ing of  the  contract  and  while  the 
purchaser  was  in  possession.  The 
judgment  of  the  trial  court  was  af- 
firmed without  any  discussion  of  the 
point.  And  in  holding  a  purchaser  in 
possession  liable,  as  the  equitable 
owner,  for  current  taxes,  the  court,  in 
Williamson  v.  Neeves  (1896)  94  Wis. 
656,  69  N.  W.  806,  made  the  following 
statement:  "The  law  appears  to  be 
well  settled  that,  where  a  vendor  sur- 
renders possession  of  the  premises 
sold,  and  the  vendee  obtains  posses- 
sion and  the  use,  and  the  vendor  cov- 
enants to  execute  a  conveyance  or 
warranty  deed,  free  and  clear  of  all 
encumbrances,  when  the  purchase 
money  is  paid  or  secured,  the  vendee 
is  liable  for  the  taxes  assessed  upon 
such  premises  after  his  taking  posses- 
sion under  the  contract,  and  he  can- 
not require  a  covenant  in  the  deed  to 
him  against  a  lien  for  such  taxes.'' 

Later  Wisconsin  cases  do  not  appear 
to  be  decided  on  the  basis  of  posses- 
sion, but  since  the  reports  of  those 
cases  do  not  show  whether  the  ven- 
dor or  purchaser  was  in  possession, 
they  should  not  be  regarded  as  over- 
ruling the  well-considered  decision  in 
Williamson  v.  Neeves  (Wis.)  supra, 
wherein  the  fact  of  possession  by  the 
purchaser  was  emphasized. 


Thus,  in  Hunholz  v.  Helz  (1910)  141 
Wis.  222,  124  N.  W.  257,  it  appeared 
that  the  plaintiff  contracted  to  ex- 
change a  lot  and  pay  $600,  for  a  lot 
owned  by  the  defendants.  Between 
the  dates  of  the  contract  and  the  suit 
by  the  plaintiff  for  specific  perform- 
ance, the  latter  paid  on  the  lot  to 
which  he  held  title  $16.50  for  current 
taxes,  and  the  defendants  paid  taxes 
on  their  lot  amounting  to  $247.21.  In 
a  decree  for  specific  performance  up- 
held by  the  supreme  court,  the  plain- 
tiff was  charged  with  the  difference 
between  the  amount  of  the  taxes  which 
he  had  paid  and  the  amount  paid  by 
the  defendants,  apparently  on  the 
ground  that  each  party  was  under  an 
obligation  to  pay  current  taxes  on  the 
lot  to  which  he  was  to  receive  title. 
In  Atwood  V.  Gugel  (1917)  166  Wis. 
430,  165  N.  W.  1085,  it  was  held  that 
the  purchaser  is  ordinarily  liable  for 
taxes  accruing  after  the  making  of  a 
contract  for  the  sale  of  land,  and  be- 
fore its  conveyance,  and  that  there- 
fore, where  a  real  estate  agent  con- 
tracted that  the  vendor  should  pay 
such  taxes,  the  amount  thereof  was  a  * 
proper  deduction  from  the  selling 
price,  in  determining  the  net  proceeds 
of  the  sale. 

///.  In  Canada. 

In  Canada,  in  the  absence  of  an  ex- 
press agreement,  the  general  rale 
appears  to  be  that  a  purchaser,  as  be- 
tween himself  and  his.  vendor,  is  liable 
for  taxes  which  become  a  lien  on  the 
land  after  he  is  entitled  to  possession, 
and  is  warranted,  by  the  state  of  the 
vendor's  title,  in  taking  possession. 
Harrison  v.  Joseph  (1880)  8  Ont.  Pr. 
Rep.  293;  Carmangay  v.  Snyder  (1914) 
—  Alberta,  — ,  8  West.  Week.  Rep.  567. 
See  also  Cobb  v.  Schattner  (1919)  — 
Alberta,  — ,  [1919]  3  West.  Week.  Rep. 
1019,  49  D.  L.  R.  659.  Compare  Broder 
V.  Glenn  (1914)  7  Sask.  L.  R.  122,  29 
West.  L.  R.  368,  7  West.  Week.  Rep. 
71,  20  D.  L.  R.  106. 

In  Harrison  v.  Joseph,  supra,  it 
appeared  that  there  was  a  delay  in 
furnishing  a  sufficient  abstract  of  title, 
which  could  not  be  attributed  to  the 
fault  of  either  the  vendor  or  purchas- 
er. The  court  held  that  the  vendor 
was  not  chargeable  with  taxes  which 
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did  not  become  a  lien  on  the  land  until 
after  the  abstract  of  title  was  per- 
fected,, and  possession  was  given  to 
the  purchaser. 

In  Cannangay  v.  Snyder»  supra,  the 
court  held  that  a  plirchaser  was 
bound  to  pay  taxes  accruing  after  he 
had  taken  possession,  and  that  the 
vendor  was  not  chargeable  therewith, 
even  though  he  contracted  to  convey 
the  land  free  from  encumbrances.  On 
this  point,  the  court  said:  "Had  the 
agreement  contained  an  express  cov- 
enant on  the  part  of  the  purchaser  to 
pay  the  taxes,  the  vendor's  covenant 
referred  to  would  be  fully  performed 
upon  his  tendering  a  proper  convey- 
ance of  the  land,  free  from  encum- 
orances  otheir  than  any  taxes  in  ar** 
rear.  If  by  process  of  law  the  duty, 
as  between  the  vendor  and  purchaser, 
is  placed  upon  the  purchaser  of  paying 
the  taxes,  the  result  would,  I  think, 
be  the  same  as  if  there  had  been  an 
express  covenant  on  his  part  to  do  so. 
A  covenant  ta  <^onvey  free  from  en- 
cambrances  only  refers  to  .  encum- 
brances arising  from  the  acts,  omis- 
sions, or  suffrances  of  the  vendor  or 
his  predecessors  in  title." 

In  Cobb  V.  Schattner,  supra,  it 
was  held  that  a  purchaser's  pasrment 
of  taxes  accruing  on  land  after  a  con- 
tract for  its  sale,  and  assessed  to  him, 
did  not  amount^  a  waiver  of  his  right 
to  rescind  the  contract  for  misrep- 
resentation, since  he  was  personally 
liable  for  the  taxes. 

In  Broder  v.  Glenn,  supra,  it  ap- 
peared that  the  plaintiff  contracted  to 
sell  certain  land.  The  purchaser  sold 
his  interest  to  another,  who  made  a 
farther  sale  to  the  defendant,  and  the 
latter  entered  into  a  contract  whereby 
he  sold  all  of  his  right,  title,  and  in- 
terest in  the  land  to  the  plaintiff,  the 
original  vendor.  It  was  held  that  the 
plaintiff  could  not  recover  from  the  de- 
fendant taxes  accruing  while  the 
latter's  contract  to  purchase  was  in 
force.  Whether  the  defendant  was  en- 
titled to  possession  during  this  time 
is  not  clear. 

It  is  generally  held  in  Canada  that» 
in  the  absence  af  statute  or  agreement, 
taxes  accruing  on  land  after  the  date 
of  a  contract  for  its  sale,  and  before 


the  purchaser  is  warranted  by  the 
state  of  the  vendor's  title  in  taking 
possession,  are  to  be  apportioned  be- 
tween the  vendor  and  purchaser,  on 
the  basis  of  the  date  when  the  latter 
is  entitled  to,  and  can  with  reasonable 
safety,  take  possession.  Bank  of 
Montreal  v.  Fox  (1875)  6  Ont.  Pr. 
Rep.  217;  People's  Loan  &  Deposit  Co. 
V.  Bacon  (1879)  27  Grant,  Ch.  (U.  C.) 
294.  See  also  Re  De  Forest  (1902)  33 
Can.  L.  J.  652.  Compare  Re  Manufac- 
turers' L.  Ins.  Co.  (1890)  10  Can.  L. 
T.  Occ.  N.  296;  Carey  v.  Roots  (1912) 
5  Alberta  L.  R.  125,  2  West.  Week. 
Rep.  677,  6  D.  L.  R.  670,  affirmed  on 
other  grounds  in  (1913)  5  Alberta  L. 
R.  133,  11  D.  L.  R.  208. 

In  a  frequently  cited  case.  Bank  of 
Montreal  v.  Fox  (1875)  6  Ont.  Pr. 
Rep.  217,  it  was  held  that,  where  a 
vendor  could  not  show  good  title  to 
land  until  a  certain  date  subsequent 
to  the  accrual  of  taxes  as  a  lien  there- 
on, a  purchaser  not  in  .possession  was 
entitled  to  deduct  from  the  purchase 
price  a  portion  of  the  taxes,  charge- 
able to  the  vendor  under  an  apportion- 
ment, on  the  basis  of  the  date  when 
the  vendor  was  able  to  show  a  good 
title.  In  Re  De  Forest,  supra,  it  ap- 
peared that  an  agreement  was  made 
for  the  sale  of  land  dated  in  March^ 
and  providing  that  the  purchaser 
should  be  given  a  good  title  free  from 
all  claims  on  the  first  day  of  May  fol- 
lowing. The  court  decided  that  an 
apportionment  should  be  made  of 
taxes  which  became  a  lien  on  the  land 
on  and  after  the  first  day  of  April  of 
that  year,  though  not  assessed  until 
the  first  day  of  the  following  month. 

Likewise,  in  People's  Loan  &  De- 
posit Co.  V.  Bacon,  supra,  the  court 
held  that  where  a  contract  for  the  sale 
of  realty  was  to  have  been  executed 
on  January  7,  but  possession  was  not 
given  by  the  vendors  until  the  fol^ 
lowing  April,  the  purchaser  was  en- 
titled to  a  proportionate  deduction 
from  the  purchase  price  for  taxes. 
In  Re  Manufacturers'  L.  Ins.  Co.  su- 
pra, it  was  held,  in  accordance  with 
a  practice  of  long  standing,  that  taxes 
were  apportionable  between  a  vendor 
and  purchaser  on  the  basis  of  the  date 
of  the  sale.    And  in  Carey  v.  Roots, 
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supra,  the  court  refused  to  grant  to 
a  purchaser  specific  performance  of  a 
contract  for  the  sale  of  real  estate, 
until  a  payment  of  the  purchase  price 
was  made,  but  held  that  the  vendor 
was  chargeable  with  current  taxes 
until  he  surrendered  possession. 

Clearly  a  vendor  in  Canada  may  en- 
force a  contract  by  the  purchaser  to 
pay  taxes  accruing  on  land  between 
the  dates  of  the  contract  for  its  sale 
and  the  conveyance.  Barrowman  v. 
Fader  (1898)  81  N.  S.  20;  Parker  v. 
Trustee  Co.  [1918]  2  West.  Week.  Rep. 
264;  Lebel  v.  Dobbie  (1919)  —  Al- 
berta, — ,  [1919]  2  West.  Week.  Rep. 
483.  Thus,  in  Parker  v.  Trustee  Co. 
supra,  it  was  held  that  a  vendor  was 
entitled  to  recover  from  the  purchaser 
current  taxes,  which  the  former  had 
paid,  and  which  the  latter  had  con- 
tracted to  pay.  In  Barrowman  v.  Fad- 
er, supra,  it  appeared  that,  by  the 
terms  of  a  contract,  a  purchaser  of 
land,  was  to  take  possession  pending  a 
conveyance,  and  was  to  pay  all  taxes 
imposed  on  the  land  from  the  date  of 
the  contract.  The  court  regarded  the 
latter  agreement  not  merely  as  one  to 
indemnify  the  vendor,  .but  one  en 
which  the  vendor  could  recover,  in 
case  of  a  breach,  without  himself  hav- 
ing paid  the  taxes.  See  to  the  same 
effect,  Lebel  v.  Dobbie,  supra,  where- 
in it  appeared  that  a  purchaser  of  land 
contracted  to  pay  taxes  accruing 
thereafter,  and  that,  on  his  failure  to 
pay  a  part  of  such  taxes,  the  land  was 
forfeited  to  a  certain  town  govern- 
ment. In  an  action  by  the  vendor  to 
recover  the  amount  of  the  taxes,  it 
was  held  that  the  purchaser  could  not 
plead  in  defense  that  the  vendor- was 
unable  to  give  a  good  title. 

IV.  In  England  and  Ireland. 

In  England,'  it  appears  that,  as  be- 
tween a  vendor  and  purchaser,  the 
former,  in  the  absence  of  an  express 
agreement,  is  liable  for  taxes  accru- 
ing before  the  purchaser  is  entitled 
to,  and  warranted  by  the  state  of  the 
vendor^s  title  in  taking,  possession, 
and  that  the  purchaser  is  liable  for 
taxes  accruing  after  that  time.  Car- 
rodus  V.  Sharp  (1855)  20  Beav.  56,  62 


Eng.  Reprint,  528;  Barsht  v.  Tagg 
[1900]  1  Ch.  281,  69  L.  J.  Ch.  N.  S.  91. 
48  Week.  Rep.  220,  81  L.  T.  N.  S.  777, 
16  Times  L.  R.  100.  Compare  Belfast 
Bank  v.  Callan  [1910]  1  In  R.  88. 

In  Carroduft  v.  Sharp,  supra,  the 
rule  was  applied  that  a  vendor  should 
pay  current  taxes  until  the  date  on 
which  the  purchaser  would  be  war- 
ranted, as  a  prudent  man,  in  taking 
possession,  and  that  such  date  ordina- 
rily would  be  determined  by  the  show- 
ing of  a  good  title  by  the  vendor.  See 
to  the  same  effect,  Barsht  v.  Tagg 
[1900]  1  Ch.  281,  wherein  the  court 
said:.  "In  the  absence  of  any  stipula- 
tion on  the  subject,  the  vendor  must 
bear  all  expenses  and  outgoings  of 
property  sold,  down  to  the  time  when 
a  good  titl6  was  first  shown,  so  that 
the  purchaser  could  prudently  take 
possession,  and  also  pay  interest  on 
his  unpaid  purchase  money  from  that 
time;  and  as  from  that  time  all  such 
expenses  .and  outgoings  must  be  borne 
by  the  purchaser.''  But  in  Belfast 
Bank  v.  Callan,  supra,  it  was  held 
that  certain  municipal  rates  which  be- 
came a  lien  on  land  after  a  contract 
entered  into  at  a  judicial  sale,  and  be- 
fore the  purchaser  was  entitled  to 
possession,  should  be  apportioned  be- 
tween the  vendor  and  purchaser  as  of 
the  date  when  the  latter  was  entitled 
to  possession,  but  that  no  apportion- 
ment could  be  made  of  similar  poor 
rates  on  account  of  the  wording  of  a 
statute  relating  to  the  latter.  The 
purchaser  was  held  to  be  chargeable 
with  an  instalment  of  the  poor  rates 
which  became  a  lien  on  the  property 
after  he  was  entitled  to  possession, 
but  not  for  one  which  became  a  lien 
prior  to  such  time. 

Under  a  contract  providing  that  a 
vendor  of  land  should  pay  all  outgo- 
ings to  November  1  preceding  the 
date  fixed  for  conveyance,  it  has  been 
held  that  the  vendor  was  liable  for  a 
county  cess  applotted  before  Novem- 
ber 1,  though  not  levied  on  the  land 
until  after  a  conveyance  was  made» 
since  it  became  a  lien  on  the  land  at 
the  time  of  the  applotment.  Jackson 
V.  Ross  [1898]  2  Ir.  R.  297. 

W.S.  R. 
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Nnisaiice  —  house  of  prostitution  —  abatement  —  operation  of  statute 
against  innocent  owner. 

The  owner  of  hotel  property  without  notice,  actual  or  constructive,  that 
acts  of  lewdness  had  occurred  there,  is  not  within  the  operation  of  a  statute 
declaring  a  place  where  such  acts  are  carried  on  to  be  a  nuisance,  and 
making  evidence  of  the  general  reputation  of  the  place  admissible  to  prove 
the  Existence  of  the  nuisance,  and  forbidding  use  of  the  property  for  a 
year. 

[See  note  an  this  question  beginning  on  page  431.] 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin  the  maintenance  of  a  nuisance. 
Reversed. 


The  facts  are  stated  in  the  opinion 
'  Messrs.  A.  H.  Bell,  P.  H.  Marshall, 
and  F.  J.  Rice  for  appellant. 

Messrs.  John  B.  Laskey  and  L.  Ran- 
dolph Mas^Mi,  for  the  United  States: 

In  the  exercise  of  the  police  power, 
the  destruction  of  prop^ty  used  in 
violation  of  law  in  maintaining  a  pub- 
lie  nuisance  is  not  a  taking  of  prop- 
erty for  public  use,  such  as  requires 
compensation  by  the  government. 

Mugler  V.  Kansas,  123  U.  S.  623,  31 
L  ed.  205,  8  Sup.  Gt.  Rep.  273;  Cal- 
ifornia Reduction  Ck).  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  50  L.  ed. 
204,  26  Sup.  Ct  Rep.  100;  Chicago,  B. 
A  Q.  R.  Co.  V.  Illinois,  200  U.  S.  661, 
60  L.  ed.  596,  26  Sup.  Ct  Rep.  841,  4 
Ann.  Cas.  1175;  L'Hote  v.  New  Or- 
leans, 177  U.  S.  587,  44  L.  ed.  899,  20 
Sup.  Ct  Rep.  788 ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Illinois,  200  U.  S.  561,  50  L.  ed. 
696,  26  Sup.  Ct  Rep.  341,  4  Ann.  Cas. 
1175. . 

An  injunction  will  run  against  an 
owner  of  premises  for  the  abatement 
of  a  public  nuisance,  and  no  immunity 
from  injunction  against  unlawful  use 
of  his  premises  is  created  by  the  want 
of  knowledge  on  his  part 

Martm  v.  Blattner,  68  Iowa,  286,  25 
N.  W.  131,  27  N.  W.  244,  6  Am.  Crim. 
Rep.  148;  Lawton  v.  Steele,  152  tJ.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct  Rep. 
499;  Hodge  v.  Muscatine  County,  121 
Iowa,  482,  67  L.R.A.  624  IM  Am.  St 
Hep.  304,  96  N.  W.  968,  196  U.  S.  276, 


of  the  court. 

49  L.  ed.  477,  25  Sup.  Ct.  Rep.  237; 
McMillen  v.  Anderson,  95  U.  S.  37,  24 
L.  ed.  335;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616 ;  State  ex  rel. 
Wilcox  V.  Gilbert,  126  Minn.  95,  6 
A.L.R.  1449,  147  N.  W.  957;  State  ex 
rel.  English  v.  Fanning,  96  Neb.  128, 
147  N.  W.  215;  State  ex  rel.  Kern  v. 
Jerome,  80  Wash.  261,  141  Pac.  753; 
Moore  v.  State,  107  Tex.  490,  181  S. 
W.  438;  State  ex  rel.  Robertson  v. 
Wheeler,  131  Minn.  308,  155  N.  W.  90; 
State  ex  rel.  McCurdy  v.  Bennett  37 
N.  D.  465^  L.R.A.1917P,  1076,  163  N. 
W.  1063;  Re  Selowsky,  38  Cal.  App. 
569,  177  Pac.  301 ;  People  ex  rel.  Brad- 
ford V.  Laine,  —  CaL  App.  — ,  182  Pac. 
986;  People  v.  Macy,  —  CaL  App.  — p 
184  Pac  1008;  Chase  v.  Revere  House, 
232  Mass.  88,  122  N.  E.  162. 

Mr.  Justice  Roibb  delivered  the 
opinion  of  the  court : 

Thid  is  an  appeal  by  the  owner  of 
a  hotel  building  in  this  city  from  a 
decree  in  the  supreme  court  of  the 
District,  based  upon  the  Act  of  Feb- 
ruary 7,  1914  (38  Stat  at  L.  280, 
chap.  16),  'To  enjoin  and  abate 
houses  of  lewdness,  assignation,  and 
prostitution,''  appelant  contending 
that  the  bill  should  have  been  dis- 
missed as  to  him  because  there  was 
no  averment  that  he  had  any  knowl- 
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edge,  either  actual  or  presumptive, 
of  the  alleged  immoral  acts. 

The  bill  avers  that  Samuel  Black- 
well  was  the  keeper  of  the  hotel  in 
question ;  that  while  he  "so  used  and 
occupied  the  said  building,  ejection, 
or  place,  certain  acts  of  lewdness 
and  prostitution  were  conducted, 
permitted,  carried  on,  and  did  exist 
in  and  upon  the  same,  as  will  more 
fully  hereinafter  appear;"  that 
Blackwell  "did  permit  to  use  and  oc- 
cupy certain  rooms  of  said  building, 
erection,  or  place,  certain  evil-dis- 
posed persons,  and  the  said  evil- 
disposed  persons,  on  the  days  and  at 
the  times  aforesaid,  in  said  rooms, 
did  commit  acts  of  lewdness  and 
prostitution ; "  that  "Holmes,  the  ap- 
pellant, is  the  owner  of  the  building, 
"so  used  and  occupied  as  aforesaid, 
as  a  hotel,  by  the  defendant,  Samuel 
Blackwell."  It  is  then  averred  that, 
"on  account  of  the  acts  and  condi- 
tions hereinbefore  set  forth,  said  de- 
fendant Samuel  Blackwell,  and  said 
defendant  James  Ottoway  Holmes, 
are  guilty  of  a  nuisance,  and  the  said 
building,  erection,  or  place  is  a  nui- 
sance, and  the  said  furniture,  fix- 
tures, and  other  movable  property 
used  for  the  purpose  aforesaid,  in 
said  building,  erection,  or  place,  are 
also  a  nuisance."  The  prayers  of 
the  bill  are  for  the  issuance  of  an 
injunction  pendente  lite,  a  perma- 
nent injunction  against  each  defend- 
ant for  the  suppression  of  the  nui- 
sance, the  removal  and  sale  of  all 
the  furniture,  fixtures,  and  other 
movable  property  used  in  conduct- 
ing the  nuisance,  and  for  an  order 
closing  the  hotel  for  one  year. 

A  motion  to  dismiss  was  inter- 
posed by  Holmes,  upon  the  ground 
that  the  bill  states  no  cause  for  re- 
lief in  equity,  for  the  reason  that 
the  act  of  Congress  upon  which  the 
bill  is  based  is  unconstitutional  and 
void  because  it  provides  for  the  tak- 
ing of  his  property  without  compen- 
sation, for  the  alleged  acts  of  an- 
other who  was  not  and  is  not  his 
agent,  and  which  acts  "were  com- 
mitted without  his  knowledge,  con- 
sent, privity,  connivance,  or  control, 
afnd  in  respect  whereof  said  defend- 


ant has  omitted  no  legal  duty  nor 
committed  any  wrong."  The  suf- 
ficiency of  the  complaint  as  to  him 
is  challenged  because  it  is  not  there- 
in alleged  that  he  had  any  knowledge 
of,  or  in  any  way  participated  in,  the 
acts  complained  of.  The  motion 
was  overruled,  a  permanent  injunc- 
tion was  issued,  closing  the  premises 
for  a  year,  and  ordering  the  sale  of 
the  "fixtures,  furniture,  and  other 
movable  property"  in  the  hotel,  the 
proceeds  to  be  applied  to  the  pay- 
ment of  the  costs. 

The  act  in  question  provides  tiiat 
whoever  shall  own  or  occupy  any 
building  or  place  "used  for  the  pur- 
pose of  lewdness,  assignation,  or 
prostitution  in  the  District  of  Co- 
lumbia, is  guilty  of  a  nuisance,"  and 
the  building  or  place  in  which  such 
lewdness,  assignation,  or  prostitu- 
tion is  conducted,  permitted,  or  car- 
ried on^  and  the  furniture,  fixtures, 
musical  instruments,  and  contents 
are  also  declared  a  nuisance.  Sec- 
tion 2  provides  that  an  action  in 
equity  may  be  maintained  "to  en- 
join said  nuisance,  the  person  or 
persons  conducting  or  maintain- 
ing the  same,  and  the  owner  or 
agent  of  the  building  or  ground 
upon  which  said  nuisance  exists;" 
that  the  court  may  issue  a  tan- 
porary  injunction  on  affidavite,  dep- 
ositions, oral  testimony,  or  other- 
wise, after  three  days'  notice  in 
writing  to  the  defendant.  Sec- 
tion 3  provides  that  the  action, 
when  brought,  "shall  be  triable  at 
the  first  term  of  court,  after  due  and 
timely  service  of  the  notice  has  been 
given,  and  in  such  action  evidence  of 
the  general  reputation  of  the  place 
shall  be  adihissible  for  the  purpose 
of  proving  the  existence  of  said  nui- 
sance." Section  4  provides  for  the 
summary  trial  and  punishment  of  a 
violator  of  the  injunction.  Section 
6  provides  "that  if  the  existence  of 
the  nuisance  be  established  in  an 
action  as  provided  in  this  act,  or  in 
a  criminal  proceeding,  an  order  of 
abatement  shall  be  entered  as  a  part 
of  the  judgment  in  the  case,  which 
order  shall  direct  the  removal  from 
the  building  or  place  of  all  fixtures. 
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fomiture,  musical  instruments^  or 
movable  property*  used  in  conduct- 
kg  the  nuisance,  and  shall  direct  the 
sale  thereof  in  the  manner  provided 
for  the  sale  of  chattels  under  execu- 
tion, and  the  effectual. closing  of  the 
building  or  place  against  itst  use  for 
any  purpose,  and  so  keeping  it  closed 
for  a  period  of  one  year,  unless 
sooner  released/'  Section  6  pro- 
vides that  the  proceeds  of  sale  shall 
be  applied  to  the  payment  of  costs, 
ihe  balance,  if  any,  to  be  paid  the 
defendant.  Section  7  permits  the 
owner  to  file  an  approved  bond  in 
the  full  value  of  the  property  that  he 
will  immediately  abate  the  nuisance 
and  prevent  the  same  from  being 
established  or  kept  within  a  period 
of  one  year,  and  the  court,  if  satis- 
fied of  his  good  faith,  may  cancel  the 
order  of  abatement  as  to  the  prop- 
erty. If,  in  an  equity  action,  the 
bond  is  filed  before  judgment  and 
order  of  abatement,  **the  action  shall 
be  thereby  abated  as  to  said  build- 
ing only/'  Section  8  provides  that, 
upon  the  issuance  of  a  permanent 
injunction  against  any  person  for 
maintaining  such  a  nuisance  as  the 
act  denounces,  or  against  any  owner 
or  agent  of  the  building  kept  or  used 
for  the  prohibited  purpose,  there 
shall  be  assessed  against  the  build- 
ing and  ground,  and  against  the  per- 
son or  persons  maintaining  the  nui- 
sance, and  the  owner  or  agent  ofthe 
premises,  a  tax  of  $300. 

The  bill  in  this  case  does  not  al* 
lege  that  Holmes  either  knew  or  had 
reason  to  know  that  ^'certain  evil- 
disposed  persons  .  .  .  did  com- 
mit acts  of  lewdness  and  prostitu- 
tion'' in.the  hotel  owned  by  him  and 
leased  to  Blackwell,  nor  are  any 
facts  averred  from  which  such  an 
inference  reasonably  might  be 
drawn.  It  is  alleged  merely  that 
Blackwell  kept  the  premises  as  a 
hold,  and  that  he  permitted  certain 
evil-disposed  persons  to  occupy  and 
use  certain  rooms  therein,  where 
acts  of  lewdness  and  prostitution 
were  conxmitted.  It  is  not  even  al- 
leged that  Blackwell  knew  or  had 
reason  to  know  that  these  persons 
woe   evil^disposed,   or   that   they 


sought  accommodations  at  his  hotel 
for  the  purpose  of  committing  acts 
of  lewdness  and  prostitution.  Cer- 
tainly there  is  nothing  in  the  com- 
plaint that  would  charge  Holmes 
with  knowledge  of  what  was  going 
on.  If  the  act  in  question  is  sus- 
ceptible of  such  a  construction,  then 
every  hotel  .and  iipartment  house  in 
Washington  is  liable  to  be  closed  for 
a  year  if  it  is  made  to  appear  that 
sporadic  acts  of  lewdness  and  prosti- 
tution occurred  therein,  although 
witihout  the  knowledge  of  either  the 
owner  or  lessee.  Such  an  interpre- 
tation ought  not  to  be  placed  upon 
the  act  unless  its  language  is  sus- 
ceptible of  no  other  construction^ 

The  purpose  of  the  act,  as  set 
forth  in  ite  title,  is  ''to  enjoin  and 
abate  houses  of  lewdness,  assigna- 
tion, and  prostitution ;  to  declare  the 
same  to  be  nuisances,"  ete.  Having 
in  mind  that  the  keeping  of  a  bawdy- 
house  is  an  indictable  nuisance  at 
common  law  (De  Forest  v.  United 
States,  11  App.  D.  C.  468),  and  that 
the  intent  of  Congress*  as  expressed 
in  the  title  to  this  act,  was  to  abate 
houses  of  that  character,  let  us 
briefly  scrutinize  the  language  em- 
ployed to  effectuate  that  intent.  The 
first  paragraph  in  effect  declares 
that  to  be  a  nuisance  which  already 
was  such,  for  ths  building  or  place 
must  be  "used  for  the  purpose  of 
lewdness,  assignation,  or  prostitu- 
tion,'' to  constitute  a  nuisance,  and 
under  section  3,  '^evidence  of  the 
general  reputation  of  the  place"  is 
admissible  at  the  trial  to  prove  the 
existence  of  the  nuisance.  Gertein- 
ly  those  provisions  are  inconsistent 
with  the  view  that 
Congress     intended  ?f''\:?«T*l7;'i?;il 

to   subject  a   citizen    abatemem- 
A      J.U  •    •  ^    operation    of 

to  tne  provisions  of    statute  against 

the  act  unless  he  i™**."* 
possessed  a  guilty 
knowledge  of  the  acts  relied  upon, 
or  was  fixed  vrith  presumptive 
knowledge  because  of  the  geneial 
reputation  of  the  place.  Under  such 
an  interpretation,  the  act  is  reason- 
able and  free  from  constitutional,  in- 
firmities. Hodge  V.  ,  Muscatine 
County,  196  U.  S.  276,  49  L.  ed.  477, 
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25  Sup.  Ct.  Rep.  287;  Marvin  v. 
Trout,  199  U-  S.  212,  60  L.  ed.  157, 

26  Sup.  (;t.  Rep.  31. 

In  the  Hodge  Case  a  tax  had  been 
assessed  upon  the  property  and  the 
owner  thereof  where  cigarettes  had 
been  sold  by  the-lessee  in  violation  of 
law  and  without  the  knowledge  of 
the  owner.  The  court  sustained  the 
tax,  '^conceding  that  the  landowner 
is  entitled  to  notice  before  he  can  be 
personally  liable,  or  before  his  prop- 
erty can  be  impressed  with  a  lien.'' 
The  court  found  that  the  ov^er  had 
failed  to  take  advantage  of  the  pro* 
vision  of  the  law  under  which  she 
might  have  raised  the  question  she 
sought  to  raise  in  the  Supreme 
Court.  That  court,  therefore,  de- 
clined to  "determine  whether  the  de- 
fense be  a  valid  one,  since,  having 
opportunity  to  make  it,  she  (appel- 
lant) declined  so  to  do.''  In  the 
Marvin  Case  the  court  sustainied  a 
statute  of  Ohio  for  the  suppression 
of  gambling,  which  made  a  judgment 
against  those  winning  money  a  lien 
upon  property  owned  by  another, 
and  in  which  gambling  was  conduct- 
ed with  his  knowledge  and  consent. 

The  so-called  Red-light  Abate- 
ment Act  of  California  does  not  dif- 
fer materially  from  the  act  under 
review.  In  Re  Selowsky,  38  CaL 
App.  569,  177  Pac.  301,  the  district 
court  of  appeal  of  California  (1918) 
said:  "We  do  not  believe  that  it 
was  intended  by  the  legislature  that 
in  all  cases,  regardless  of  the  par- 
ticular circumstances  thereof,  the 
judgment,  to  be  valid,  so  far  as  its 
injunctive  feature  is  concerned, 
should  contain  a  direction  that  the 
personal  property  should  be  sold,  or 
that  the  building  or  place  where  the 
nuisance  was  maintained  should  be 
closed  to  all  use  or  for  any  purpose 
for  the  period  of  one  year.  Cases 
under  the  act  may  arise  which  are 
not  so  flagrant  in  the  law's  violation 
as  in  others.  As,  for  instance,  a 
building  may  be  used  by  a  tenant 
for  the  immoral  purposes  denounced 
by  the  statute  without  the  knowl- 
edge of  the  owner  thereof,  and  in  de- 
fiance of  his  wishes  or  sentiments 
regarding  such  a  business.    In  such 


a  case,  it  would,  indeed,  be  mani- 
festly unjust  to  deprive  the  owner  of 
the  building  or  its  use  for  the  period 
of  a  year  for  a  lawful  and  decent 
purpose." 

In  Gregg  v.  People,  65  Colo.  390. 
176  Pac.  483,  tiie  supreme  court  of 
Colorado  (1918),  in  interpreting  the 
Red-light  Abatement  Act  of  that 
state,  which  is  substantially  the 
same  as  ours,  said :  "The  fact  that 
a  building  is  used  or  resorted  to  as 
a  public  or  private  place  of  lewd- 
ness, assignation,  or  prostitution 
embraces  the  definition  of  a  'bawdy- 
house.'  Therefore,  to  sustain  the 
judgment,  it  was  necessary  for  the 
people  to  show,  to  the  satisfaction  of 
the  court,  by  a  preponderance  of  the 
evidence,  that  such  a  house  existed 
or  was  kept  at  the  premises;  that 
defendant  was  the  owner  of  the 
premises;  and  that  he  knowingly 
permitted  the  place  to  be  used  and 
occupied  for  such  purposes." 

In  State  ex  rel.  English  v.  Fan- 
ning, 96  Neb.  123,  147  N.  W.  215 
(May  4,  1914),  the  court  sustained 
a  permanent  injunction  against  the 
landowner  because  the  granting  of 
the  temporary  injunction  was  notice 
to  him  that  /'illegal  practices  were 
charged  to  be  carried  on  in  the  build- 
ing," and  that  he  then  should  have 
taken  steps  to  abate  the  nuisance. 

In  State  ex  rel.  Woodbury  County 
Anti^aloon  League  v.  Ross,  186 
Iowa,  802,  173  N.  W.  66,  decided  by 
the  supreme  court  of  Iowa,  July  2, 
1919,  the  court  directed  attention  to 
the  provision  in  the  statute  making 
evidence  of  the  general  reputation  of 
the  place  ''competent  for  the  purpose 
of  proving  the  existence  of  said  nui- 
sance," and  "prima  facie  evidence 
of  such  nuisance  and  of  knowledge 
thereof,  and  of  acquiescence  and 
participation  therein  on  the  part  of 
the  owner,"  and  ruled  that  a  case 
against  the  owner  had  been  made 
under  it. 

In  State  ex  rel.  Wilcox  v.  Gilbert, 
126  Minn.  95,  5  A.L.R.  1449,  147 
N.  W.  953,  the  supreme  court  of 
Minnesota  interpreted  a  statute  sim- 
ilar to  ours  as  not  appljdng  to  '^any- 
one not  proved  to  be  a  participant. 
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active  or  by  consent  or  ac- 
quiescence.'' 

See  also  People  ex  reL  Raymond 
y.  Warden,  82  Misc.  525,  143  N.  Y. 
Supp.  912»  Tenement  House  Dept. 
V.  Whitney,  84  Misc.  54,  145  N.  Y. 
Supp.  1011,  and  Tenement  House 
Dept  V.  McDevitt,  85  Misc.  429, 147 
N.  Y.  Supp.  941,  affirmed  in  165 
App.  Div.  367, 150  N.  Y.  Supp.  583; 
where  the  court  refused  to  give  ef- 
fect to  a  proyision  in  the  New  York 
Tenement  Act  (Consol.  Laws,  chap. 
61),  imposing  liability  upon  a  land- 
lord for  acts  committed  without  his 
knowledge,  and  which  were  beyond 
his  power  to  control. 

We  conclude,  therefore,  that  the 
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intent  of  Congress,  as  expressed  in 
the  act  under  review,  was  "to  enjoin 
and  abate  houses  of  lewdness,  as- 
signation, and  prostitution,''  as 
therein  defined,  but  to  subject  own- 
ers or  lessees  to  the  provision  of  the 
act  only  when  guilty  knowledge  was 
brought  home  to  them.  Such  an  in* 
terpretation  will  fully  effectuate  the 
purposes  of  the  act,  and  at  the  same 
time  accord  the  citizen  due  process 
of  law.  In  other  words,  under  this 
interpretation  the  guil^  may  not 
escape  nor  the  innocent  suffer.  The 
decree  must  be  reversed,  and  the 
cause  remanded,  with  directions  to 
permit  an  amendment  of  the  bill,  if 
the  complainant  is  so  advised. 


ANNOTATION. 

« 

Necetnty  of  knowledge  by  ovmer  of  real  estate  of  a  nuisance  maintained 
thereon  by  another  to  subject  him  to  the  operation  of  a  statute  providing 
for  the  abatement  of  nuisances,  or  prescribing  a  pecuniary  penalty  therefor. 


I.  Introductory,  481. 

n.  Power  to  affect  owner  without  kpowl- 
edge: 

a.  In  general,  431. 

b.  Imputation  of  knowledge,  432. 
III.  Construction  of  statutes: 

a.  View  that  knowledge  is  not  nec- 

essary, 433. 

b.  View  that  knowledge  is  neces- 

sary, 436. 

/•  Introductarff, 

The  present  annotation  does  not 
consider  the  liability  of  the  owner  to 
a  fine  imposed  in  a  criminal  proceed- 
ing. 

The  questions  that  arise  under  stat- 
utes providing  for  the  abatement  of 
nuisances,  as  they  relate  to  the  pwner 
of  premises  on  which  the  nuisance  is 
maintained,  are  of  two  general  classes. 
'  First,  the  question  of  legislative  power 
is  involved.  Can  the  legislature  pro- 
vide for  the  abatement  of  a  nuisance, 
.  or  go  further,  and  provide  for  some 
penalty  upon  the  owner  of  the  prem- 
ises on  which  the  nuisance  is  main- 
tained, notwithstanding  the  owner  had 
no  knowledge  of  the  nuisance?  This 
is  essentially  a  question  of  constitu- 
tional law.  The  second  question  is  of 
a  different  character.  Assuming  that 
the  legislature  may  provide  for  the 


abatement  of  a  nuisance,  or  impose  a 
penalty  upon  the  owner  of  the  prem- 
ises although  he  had  no  knowledge  of 
the  existence  of  the  nuisance,  the 
question  arises  whether  or  not  it  has 
done  so  in  the  particular  statute  in 
question.  This  question  is  essentially 
one  of  statutory  construction. 

/I.  Power  to  affect  owner  without  Ibnoiol* 

edge* 

a.  In  general. 

It  is  held  in  some  cases  that  the  nui- 
sance may  be  abated;  that  is,  an  in- 
junction may  run  as  against  the  owner 
to  restrain  the  continuance  of  the  nui- 
sance, although  he  had  no  knowledge 
of  its  existence.  Martin  v.  Blattner 
(1886)  68  Iowa,  286,  25  N.  W.  131, 
27  N.  W.  244,  6  Am.  Crim.  Rep.  148. 
(See  infra  for  discussion  of  subse- 
quent cases  in  Iowa.)  And  some  cases 
go  further  and  hold  that  the  nuisance 
may  be  abated  and  the  house  closed 
for  a  definite  period,  although  the  own- 
er had  no  knowledge  of  the  nuisance. 
People  ex  reL  Bradford  v.  Barbiere 
(1917)  33  CaL  App.  770,  166  Pac,  812; 
People  V.  Casa  Co.  (1917)  35  CaL  App. 
194,  169  Pac.  454.  The  owner  of  a 
tenement  house  may  be  subjected  to  a 
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penalty  because  of  a  house  of  prostitu- 
tion maintained  in  his  property,  al- 
though h^  had  no  knowledsre  thereof. 
Tenement  House  Dept.  v.  McDevitt 
(1915)  216  N.  Y.  160,  109  N.  E.  88. 
Ann,  Cas.  1917A,  455.  The  decision  in 
Tenement  House  Dept.  v.  Whitney 
(1914)  84  Misc.  54,  145  N.  Y.  Supp. 
1011,  to  the  contrary,  can  no  longer  be 
regarded  as  authoritative. 

Although,  in  People  ex  rel.  Bradford 
V.  Barbiere  (Cal.)  supra,  the  view  Is 
taken  that  the  owner  may  be  affected 
notwithstanding  he  had  no  knowledge 
of  the  nuisance,  in  that  case  it  ap- 
pears that  he  did  have  such  knowledge. 

A  majority  of  the  statutes  which 
provide  for  the  closing  of  the  house 
provide  for  the  opening  thereof  upon 
the  giving  of  a  bond  conditioned  upon 
the  abatement  of  the  nuisance.  The 
California  statute  involved  in  People 
ex  rel.  Bradford  v.  Barbiere  and  Peo- 
ple V.  Casa  Co.  (Cal.)  supra,  however, 
provided  that  the  owner  could  have 
the  house  released  only  upon  paying 
the  costs,  fees,  and  allowances  which 
were  a  lien  upon  the  building.  For 
the  view  that  costs,  etc.,  cannot  be  » 
made  a  lien  upon  the  building  in  the 
absence  of  knowledge  on  the  part  of 
the  owner,  see  infra. 

In  reaching  the  conclusion  that  the 
owner  may  be  affected  although  he  had 
no  knowledge  of  the  nuisance,  the 
courts  generally  proceed  upon  the  the- 
ory that  the  action  is  in  rem.  Accord- 
ing to  the  court  in  People  ex  rel.  Brad- 
ford V.  Barbiere  (1917)  83  Cal.  App. 
770,  166  Pac.  812,  the  action  author- 
ized by  a  statute  providing  for  the 
abatement  of  a  lyiisance  is  in  rem,  or 
against  the  property  used  in  the  main- 
tenance of  the  nuisance,  as  well  as  in 
personam,  or  against  the  person  main- 
taining it,  and  the  court  said :  ''While, 
therefore,  the  owner,  having  no  actual 
knowledge  of  the  character  of  the 
business  carried  on  in  his  building, 
might  not  personally  be  bound  for  the 
costs,  the  building  and  furniture  may 
nevertheless  be  proceeded  against  and 
subjected  to  the  forfeitures  prescribed 
by  the  statute.  If,  therefore,  a  build- 
ing or  other  property  is  so  ufled  as  to 
make  it  a  nuisance  under  the  statute, 
the  huisance  may  be  abated,  and  the 


property,  if  personal,  confiscated,  and, 
if  real,  subjected  to  the  consequences 
of  reasonable  forfeitures,  notwith- 
standing that  the  owner  had  no  knowl- 
edge that  it  was  used  for  the  unlawful 
purpose  constituting  the  nuisance." 
This  statement  is  approved  in  the  sub- 
sequent case  of  People  v.  Casa  Co. 
(1917)  35  Cal.  App.  194,  169  Pac.  454. 

See  Martin  v.  Blattner  (1886)  68 
Iowa,  286,  25  N.  W.  131,  27  N.  W.  244, 
6  Am.  Crim.  Rep.  148,  infra,  II.  b. 

Other  courts  hold  that  the  owner  of 
property  who  has  no  knowledge  of  a 
nuisance  maintained  thereon  cannot 
be  affected  in  his  property  rights  be- 
cause of  the  nuisance.  It  has  been 
held  that  the  costs  of  an  action  for  the 
abatement  of  a  liquor  nuisance  or 
house  of  prostitution  cannot  be  made 
a  lien  upon  the  building  where  the 
owner  thereof  had  no  knowledge  of 
the  nuisance.  Nies  v.  Anderson 
(1917)  179  Iowa,  326,  161  N.  W.  316. 
It  has  ^een  held  that  a  penalty  can- 
not be  placed  upon  the  owner  unless 
he  had  knowledge  of  the  nuisance,  ei- 
ther actual  or  constructive.  State  ex 
rel.  Kern  v.  Emerson  (1916)  90  Wash. 
565,  LrJa.A.1916F,  325,  155  Pac.  679. 
In  Nies  v.  Anderson  (Iowa)  supra,  a 
contempt  proceeding  for  violation  of 
an  injunction  against  a  liquor  nui- 
sance, the  court  says  that  while  there 
may  be  a  presumption  against  the  own- 
er of  a  building,  if  he  shows  that  his 
leasees  kept  liquor  for  illegal  sale, 
without  his  knowledge  or  consent,  di- 
rect or  indirect,  the  owner  cannot  be 
punished  as  for  a  violation  of  the  stat- 
ute making  such  illegal  sale  a  crime, 
or  violating  an  injunction  forbidding 
such  sale. 

&•  Imputation  Bf  Icnowledge. 

Some  cases  impute  knowledge  to  the 
owner.  Proof  of  the  general  reputa- 
tion of  the  place  has  been  held  suf- 
ficient to  impute  knowledge  to  the 
owner  (People  v.  Casa  Co.  (1917)  35 
CaL  App.  194,  169  Pac.  454)  ;  at  least, 
the  owner  is  charged  prima  facie  with 
such  knowledge.  State  ex  rel.  Wood- 
bury County  Anti-Saloon  League  v. 
Ross  (1919)  186  Iowa,  802,  173  N.  W. 
66  (a  statute  made  reputation  prima 
facie  evidence  of  knowledge  on  the 
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part  of  the  owner) ;  State  ex  reL 
O'Brien  y.  Terrett  (1915)  131  Minn. 
349,  154  N.  W.  1073  (statute  made 
general  reputation  evidence  of  knowl- 
e^ge  on  part  of  owners). 

In  State  ex  rel.  Wilcox  v.  Ryder 
(1914)  126  Minn.  95,  5  A.L.R.  1449, 
147  N.  W.  953,  an  action  to  abate  a 
bawdyhouae,  in  which  it  was  found 
that  the  owner,  by  the  exercise  of  rea- 
sonable diliference,  could  have  ascer- 
^ined  and  known  of  the  use  made  of 
such  premises,  the  court  says:  ''Nor 
does  it  [the  statute]  authorize  relief 
against  anyone  not  proved  to  be  a  par- 
ticipant, either  active  or  by  consent 
or  acquiescence.  The  provision  of  §  5, 
making  lack  of  reasonable  care  or  dili- 
ience  equivalent  to  notice  of  the  uses 
to  which  the  property  is  being  put, 
does  not  negative  this  conclusion,  for 
ignorance  due  to  negligence  *  is  the 
equivalent  of  notice.  Furthermore, 
the  ODVUer  of  property  is  presumed  to 
know  the  business  conducted  thereon." 

The  commencement  of  the  action  has 
been  held  sufficient- to  charge  the  own- 
er with  notice.  In  Martin  v.  Blattner 
(1886)  68  Iowa,  286,  25  N.  W.  131,  27 
M.  W.  244,  6  Am*  Crim.  Rep.  148,  an 
action  the  sole  object  of  which  was  to 
restrain  and  prevent  a  liquor  nuisance 
in  the  future,  in  which  the  owner  was 
made  a  party,  and  claimed  that  the 
injunction  should  not  issue  as  against 
him  because  he  had  no  knowledge  of 
the  existence  of  the  nuisance,  the  court 
said:  ''When  Mr.  Gibbs  [the  owner] 
was  made  a  party  to  the  action,  he 
obtained  knowledge  that  it  was 
claimed  and  charged  that  his  tenants 
had  been  using  the  leased  premises  as 
a  place  for  the  sale  of  intoxicating 
liquors,  thereby  creating  a  public  nui- 
sance; and,  therefore,  he,  as  the  own- 
er of  the  premises,  or  rather  his  prop- 
erty, under  the  statute,  would  become 
liable  as  therein  provided.  This,  at 
least,  should  be  regrarded  as  sufficient 
to  put  him  on  inquiry  as  to  the  truth 
of  the  matter  charged.  .  .  «  As  we 
have  seen,  Mr.  Gibbs  obtained  knowl- 
edge at  the  trial  that  his  building  Was, 
under  the  statute,  a  public  nuisance, 
and  that  a  citizen,  acting  for  the  pub- 
lic, asked  that  it  be  enjoined.   It  seems 

to  us  clear  that  such  a  remedy  existed 
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as  against  him  and  his  building.  The 
statute  in  express  terms  so  provides, 
and  the  court  was  bound  to  grant  the 
relief  asked.  We  affirm  the  proposi- 
tion to  be  true  upon  principle  that  no 
one  can  use  his  property,  or  permit 
it  to  be  used  by  another,  so  as  to 
create  a  public  nuisance." 

The  granting  of  a  temporary  injunc-. 
tion  was  held  to  be  notice  to  the  owner 
that  illegal  practices  were  charged  to 
be  carried  on  in  his  building,  in  State 
ex  rel.  English  v.  Fanning  (1914)  96 
Neb.  123,  147  N.  W.  215.  It  was  then 
the  duty  of  the  owner  to  take  steps  to 
abate  the  nuisance,  or  at  least  to  de- 
termine by  legal  proceedings  whether 
the  terms  of  his  lease  were  being  vio- 
lated; failing  this,  he  accepts  as  an 
alternative  the  contingency  of  having 
the  building  declared  a  nuisance,  and 
being  compelled  to  give  the  statutory 
bond  for  its  release. 

An  owner  is  bound  by  the  knowledge 
of  his  agent.  State  ex  rel.  Robertson 
V.  Wheeler  (1915)  131  Minn.  308,  155 
N.  W.  90.  In  State  ex  rel.  English  v. 
Fanning  (1914)  97  Neb.  224, 149  N.  W. 
413,  it  is  stated  not  to  be  necessary  to 
prove  that  the  owner  of  the  property 
knew  that  it  was  being  used  for  pro- 
hibited purposes;  that  if  the  pro- 
prietor, that  is,  the  person  in  control 
and  management  of  the  house,  has 
such  knowledge,  it  is  sufficient.  It 
does  not  appear  whether  the  pro- 
prietor was  an  agent  of  the  owner  or 
a  lessee. 

///.  Construction  of  statutes. 

a.  View  that  hnowledge  is  not  neceesary. 

According  to  some  statutes,  knowl- 
edge of  the  owner  is  not  necessary  to  a 
closing  of  the  house  in  which  the  nui- 
sance is  conducted.  State  ex  rel.  Eng- 
lish V.  Fanning  (1914)  96  Neb.  123, 
147  N.  W.  215  (see  statement  upon 
rehearing  of  this  case,  supra,  II.  b.) ; 
Moore  v.  State  (1915)  107  Tex.  490, 
181  S.  W.  438.  A  statute  making  the 
owner  of  a  tenement  house  liable  to  a 
penalty  in  case  of  the  existence  of  a 
nuisance  on  his  premises  is  held  to 
render  him  liable  for  the  prescribed 
penalty  in  case  a  disorderly  house  is 
kept  or  maintained  thereon,  notwith- 
standing he  had  no  knowledge  thereof. 
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Tenement  House  Dept  v.  McDevitt 
(1915)  215  N.  Y.  160,  109  N.  E.  88, 
Ann.  Gas.  1917A,  455.  The  court, 
while  decidinfir  for  the  defendant  on 
the  ground  that  the  house  had  not  been  . 
used  as  a  house  of  prostitution,  said : 
'If,  however,  there  has  been  a  'use' 
for  prostitution  in  that  sense,  we  think 
it  is  not  a  defense  that  the  use  was  un- 
known to  the  owner.  The  statute  does 
not  make  his  liability  dependent  upon 
kno.wledge  or  even  upon  negligence. 
It  makes  his  liability  dependent  upon 
the  prohibited  use.  If  use  is  inter- 
preted to  mean  not  an  isolated  act, 
but  a  practice  or  relation,  the  statute, 
we  think,  charges  the  owner  with  the 
duty  to  inform  himself  of  the  condi- 
tions prevailing  in  his  building.  In 
the  long  run,  and  looking,  as  legisla- 
tion must,  to  the  average  results,  the 
law  as  thus  construed  is  not  likely  to 
work  injustice.  If  the  occupant  of  an 
apartment  has  used  it  for  indiscrimi- 
nate intercourse  with  men,  has  used 
it  in  the  sense  that  she  has  kept  or 
maintained  it  for  that  purpose  .  .  . 
the  diligent  owner  will  seldom  be  blind 
to  the  offense." 

The  only  purpose  of  the  action  in 
some  cases  is  to  abate  the  nuisance. 
In  such  cases  it  has  been  held  .that 
the  owner's  knowledge  is  immaterial, 
and  the  absence  thereof  does  not  pre- 
vent the  decree.  Moore  v.  State  (Tex.) 
supra;  State  ex  rel.  Dow  v.  Nichols 
(1915)  83  Wash.  676,  145  Pac.  986. 
In  sustaining  an  injunction  against 
the  owner  of  premises,  restraining  him 
from  the  continuance  of  a  disorderly 
house  on  the  premises,  the  court,  in 
Moore  v.  State  (Tex.)  supra,  says: 
"The  question  here  is  merely  as  to  the 
right  to  have  an  injunction  run  against 
an  owner  for  the  abatement  of  a  pub- 
lie  nuisance.  In  such  a  case  it  is  dif- 
ficult to  perceive  how  the  right  is 
affected  by  the  owner's  previous  want 
of  knowledge  that  the  premises  con- 
stitute such  a  nuisance.  No  immunity 
from  injunction  against  such  use  of 
the  premises  is  created  by  the  want  of 
such  knowledge  on  the  owner's  part 
The  right  to  injunction  arises  upon 
proof  of  the  nuisance,  regardless  of 
his  knowledge  or  want  of  knowledge 
that  his  premises  are  being  unlaw- 


fully used.    It  is  not  affected  by  the 
question  of  the  owner's  knowledge; 
and,  of  course,  is  not  defeated  by  his 
want  of  knowledge.     If  it  is  estab- 
lished that  the  nuisance  exists,  it  thev 
becomes  simply  a  question  of  agaii^t 
whom  the  writ  of  injunction  may  prop- 
erly run.    While  it  is  proper,. and  per- 
haps usual,  to  directly  enjoin  the  im- 
mediate us€x  of  the  premises  in  saeh 
cases,  under  what  theory  is  the  owner 
exempt  from  the  writ?    It  is  his  duty 
to  see  that  his  premises  are  not  ap- 
plied to  the  unlawful  use;  and  it  is 
equally  the  right  of  the  law  to  have 
him  take  su6h  action  as  will  prevent 
their  being  so  used.    The  proceeding 
is  not  for  the  purpose  of  fastening  any 
liability  for  the  past  use  of  the  prem- 
ises.   The  abatement  of  the  nuisance 
by  the  prevention  of  their  future  un- 
lawful- use  is,  alone,  its  ainu     The 
owner's  ignorance  of  the  past  unlaw- 
ful use  of  his  property  does  ^ot  re- 
lieve him  of'  responsibility  for  its  fu- 
ture use.    He  cannot  say  that  because 
he  was  unaware  that  it  had  become  a 
public  nuisance,  the  nuisance  may  not 
be  restrained  and  its  further  e^^istence 
prevented  by  an  injunction  running  di- 
rectly against  him,  requiring  the  exer- 
cise of  his  authority  as  the  owner  of 
the  property,  primarily  charged  wiUi 
the  duty,  inhering  in  his  ownership, 
of  seeing  that  it  is  not  devoted  to  un- 
lawful   purposes."      The    statute   in- 
volved in  Moore  v.  State  (Tex.)  supra, 
after  providing  for  the  abatement  of 
a  house  of  prostitution,  provided  that 
"any  person  who  may  use  or  who  may 
be  about  to  use,  or  who  may  aiA  or 
abet  any  other  person  in  the  use^of 
any  premises,  place  or  building  or  pact 
thereof,  may  be  made  a  party  defend- 
ant in  such  suit."     The  question  in 
this  case  was  whether  the  injunctioji 
was  rightfully  issued  against  an  owner 
who  appeared  to  have  had  no  knowl- 
edge that  his  premises  were  being  usfid 
for  the  wrongful  purpose.     Witb(>ut 
referring  to  the  provisions  of  the  stat- 
ute under  which  the  action  J;o  abate 
the  nuisance  was  brought,  thf  coigrf;,  in 
State  ex  rel.  Dow  v.  Nichols  (Wash.) 
supra,  says :    "The  fact  that  the  owner 
had  no  knowledge  that  prostituljipn 
was  being  carried  on  at  the  place. men- 
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tioned  would  furnish  no  reason  why 
the  court  should  not  abate  such  nui- 
sance if  in  fact  it  existed." 

Where  the  statute  does  not  make 
knowledge  on  the  part  of  the  owner  a 
condition  precedent  to  the  abatement 
ot  the  nuisance,  no  allegation  of  ac- 
tual knowledge  on  the  part  of  the  own- 
er is  necessary.  People  v.  Peterson 
(1920)  —  CaL  App.  — ,  187  Pac.  1079. 
The  complaint  in  the  action  to  abate 
the  nuisance  in  this  case  alleged  ac« 
ti^al  knowledge  on  the  part  of  the 
owner,  but  this  allejgation  was  regard- 
ed as  unnecessary.  The  owner 
claimed  it  necessary  to  allege  that  he 
either  permitted  or  maintained  the  nui- 
sance. The  court  says:  ''It  was  not 
necessary,  as  contended  by  appellant, 
for  the  trial  court  to  find  .  .  .  that 
they  knew  the  building  was  used  in 
violation  of  the  act.  The  issues  raised 
by  the  allegation  and  denials  as  to 
those  matters  were  immaterial  under 
the  statute.  'If  the  existence  of  the 
nuisance  be  established  in  an  action 
as  provided'  therein,  the  partitas  and 
their  flroperty  are  subjected  to  the 
provision  of  the  act.  The  existence 
of  the  nuisance  was  the  ultimate  fact 
in  this  cise,  and,  having  been  found, 
supports  the  judgment.  •  •  •  The 
statute  makes  no  distinction  between 
owners  having  knowledge  of  the  kind 
of  business  conducted  on  their  prem- 
ises and  those  [not]  informed.  If  it 
did,  it  would  but  serve  to  put  a  pre- 
mium upon  ignorance  in  such  cases.'* 

hi  View  that  knawiedge  is  neoeaaary* 

But  other  cases  take  the  view  that, 
although  the  statute  is  general  in  its 
provisions;  and  does  not  make  an  ex- 
ception in  case  of  an  owner  who  has 
ho  knowledge  of  the  use  of  the  prem- 
'ises,  such  an  exception  will  be  made 
by  judicial  construction,  and  the  stat- 
ute held  to  operate  only  against  own- 
ers living  knowledge.  Gregg  v.  Feo- 
«fte  (1918)  65  Colo.  390,  176  Pac.  483 ; 
Hqlmes  v.  tJNrrED  States  (reported 
herewith)  ante,  427. 

The  statement  from  the  district 
court  of  appeals  in  Re  Selowsky 
(1918)  88  CaL  App.  569,  177  Pac.  301, 
eoiltained  in  the  opinion  in  the  report- 
ed "^se,  was  made  by  the  court  in 


argument  in  support  of  its  position 
that  the  house  need  not  be  closed  in 
every  instance. 

The  Minnesota  act  relating  to  the 
abatement  of  bawdyhouses  was  inter- 
preted in  State  ex  rel.  Robertson  v. 
Wheeler  (1916)  131  Miniu  808,  155  N. 
W.  90,  not  to  intend  that  an  owner  of 
the  premises  should  be  subject  to  the 
provision  that  the  premises  should  not 
be  used  for  any  purpose  for  a  year,  or 
to  a  penalty  provided  for  therein,  un- 
less he  had  notice  of  the  nuisance. 

It  was  held  in  State  v.  Massey 
(1900)  72  Vt.  210,  47  Atl.  834,  that, 
under  the  Vermont  Act  of  1898,  it  was 
improper  to  make  an  owner  who  had 
no  knowledge  of  the  unlawful  use  of 
his  premises  a  party  to  the  proceed- 
ing. The  act  provided  that  the  own- 
er and  all  persons  interested  in  the 
building  "may  be"  made  parties  to  the 
proceeding.  The  court  says:  "Thfe 
Act  of  1898  gives  the  state's  attorney 
authority  to  make  the  owner  a  party, 
and  it  is  difficult  to  conceive  in  what 
circumstances'  this  discretion  should 
be  exercised  other  than  when  there  is 
ground  for  belief  that  the  owner  knew 
of  the  unlawful  purpose  for  which  his 
premises  were  being  used,  and  in  such 
case  there  should  be  an  allegation  in 
the  information  of  such  knowledge. 
.  «  •  The  law  would  operate  un- 
justly upon  the  owner  if  his  entire 
hotel  or  other  building  were  stamped 
as  a  nuisance  and  an  injunction  were 
issued  against  it,  and  recorded,  in 
consequence  of  the  unlawful  act  of  a 
tenant,  committed  without  his  knowl- 
edge,— an  act  which,  if  known  to  him, 
he  would  have  disapproved. .... 
It  is  said  by  the  counsel  for  the  state 
that  this  is  a  civil  proceeding;  that 
the  decree  merely  fixes  the  status  of 
the  property;  that  an  adjudication  that 
a  building  is  a  nuisance  can  only  di- 
minish its  value  by  so  much  as  its 
value  has  been  enhanced  by  the  un- 
lawful use,  and  that  an  injunction  only 
restrains  the  owner  from  suffering  his 
building  to  be  used  for  an  unlawful 
purpose.  It  is  true,  however,  that 
while  the  adjudication  does  not  con- 
vict the  owner  of  crime,  it  casts  odiiim 
upon  him  by  reason  of  an  unlawful 
act  of  another  person,  committed  with- 
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out  his  knowledge  or  fault.  •  .  • 
We  therefore  hold-r-there  being  no 
allegation  in  the  information  of  knowl* 
edge  on  the  part  of  the  defendant 
Howe  and  the  First  National  Bank  that 
the  premises  were  kept  for  an  unlaw- 
ful use — ^that  those  defendants  were 
improperly  made  parties  to  the  pro- 
ceeding." 

It  was  held  essential  to  show  knowl- 
edge upon  the  part  of  the  owner,  in 
order  to'  subject  him  to  the  burden  of 
a  permanent  injunction  and  the  pen- 
alty of  a  fine  in  a  proceeding  against 
a  house  of  prostitution,  in  Henson  v. 
Porter  (1919)  149  Ga.  88,  99  S.  E.  119. 
The  statute  under  which  this  decision 
was  made  is  not  set  out. 

That  the  owner  of  a  hotel,  who  had 
no  knowledge  of  the  illegal  sale  of  in- 
toxicating liquor  by  a  guest  of  the 
hotel,  is  not  guilty  and  liable  to  have 
his  hotel  closed  as  a  nuisance  under 
a  statute  defining  a  nuisance  as  a  place 
where  intoxicating  liquors  are  sold, 
bartered,  or  given  away,  in  violation 
of  the  statute,  and  providing  that  the 
owner  or  keeper  of  sueh  place  shall, 
upon  conviction,  be  adjudg^ed  guilty  of 
maintaining  a  common  nuisance,  is 
held  in  State  ex  rel.  Kelly  v.  Nelson 
(1904)  13  N.  D.  122,  99  N.  W. 
1077. 

The  statute  involved  in  State  ex  rel. 
Lyon  V.  Union  Social  Club  (1908)  82 
S.  C.  142,  63  S.  E.  545,  apparently  was 
directed  against  an  owner  who  per- 
mitted his  premises  to  be  used  for  the 
illegal  sale  of  intoxicating  liquor.  An 
afiidavit  that  merely  alleged  the  owner 
to  be  such,  and  did  not  show  that  he 
participated  in  the  maintenance  of  the 
nuisance,  or  knowingly  allowed  his 
building  to  be  used  as  a  resort  where 
liquor  was  sold,  Was  held  to  make  no 
prima  facie  showing  that  he  was  per- 
mitting his  property  to  be  used  for  the 
maintenance  of  a  public  nuisance. 

Under  this  view  it  is  necessary  to 
prove  knowledge  on  the  part  of  the 
owner.  Gregg  v.  People  (1918)  65 
Colo.  390,  176  Pac.  483.  See  State  v. 
Massey  (1900)  72  Vt  210,  47  Atl.  834. 

In  an  early  Iowa  case  (Martin  v. 
Blattner  (1886)  68  Iowa,  286,  25  N.  W. 
181,  27  N.  W*  244,  6  Am.  Crim.  Rep. 
148),  a  decree  against  the  owner,  al- 


though he  had  no  knowledge  of  the 
nuisance,  was  held  proper,  where  the 
decree  simply  prohibited  the  mainte- 
nance of  the  nuisance*  Some  doubt  is 
thrown  upon  this  decision  by  subse- 
quent cases  in  the  state,  which  seem 
to  regard  knowledge  on  the  owner's 
part  as  necessary  in  order  that  the  de- 
cree operate  upon  him.  State  v.  Grim 
(1892)  85  Iowa,  415,  62  N.  W.  351; 
Carter  v.  Steyer  (1895)  93  Iowa«  538, 
61  N.  W.  956.  In  Littleton  v«  Harris 
(1887)  73  Iowa,  167,  34  N.  W.  800, 
knowledge  on  the  part  of  the  owner 
seems  to  have  been  regarded  as  neces- 
sary. The  decree  against  the  liquor 
nuisance  was  sustained  in  that  case, 
however,  apparently  on  the  theory 
that  the  owner  had  knowledge;  and 
this  seems  to  have  been  the  theory  of 
State  V.  Douglass  (1888)  75  Iowa,  432, 
39  N.  W.  686.  That  the  owner  had 
notice  was  found  in  Hamilton  v.  Baker 
(1894)  91  Iowa,  100,  58  N.  W. 
1080. 

A  distinction  has  been  made  in  Iowa 
betwe^  enjoining  the  building,  and 
enjoining  the  owner  and  ^l^arging 
him  with  the  cost  of  the  proceeding. 
That  the  owner  should  not  be  enjoined 
and  charged  with  the  cost  Of  the  pro- 
ceeding unless  he  had  knowledge  of 
and  permitted  the  unlawful  act  is  held 
in  State  v.  Price  (1894)  92  Iowa,  in, 
60  N.  W.  514.  But  in  that  case  a  de- 
cree against  the  building  and  lot  upon 
which  the  building  was  situated.  «was 
sustained  as  proper. 

The  court,  in  State  ex  rel.  Eger- 
mayer  v.  Kelly  (1911)  151  Iowa,  264, 
130  N.  W.  1088,  makes  no  distinction 
between  the  statute  of  that  state  which 
made  a  judgment  obtained  against  any 
person  for  a  violation  of  the  liquor 
laws  a  lien  upon  the  property  occupied 
by  the  defendant,  where  the  owner  of 
the  property  had  knowledge  and  con- 
sented to  the  violation,  and  the  stat- 
ute providing  for  the  abatement  of  ^ 
liquor  nuisance;  it  being  held  that  tbe 
statute,  in  the  case  of  an  abatement, 
provides  for  knowledge  of  the  owner 
or  his  agent  before  any  judgment  for 
costs  assessed  can  be  made  a  lien  upon 
the  premises. 

The  maintenance  of  a  liquor  nui- 
sance by  trespassers  upoA  premises^ 
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wtthout  the  knowledge  or  consent  of 
the  owner,  does  not  authorize  an  in- 
junction to  issue  against  the  owner  in 


a  proceeding  for  the  abatement  of  the 
nuisance.  State  v.  Lawler  (1892)  85 
Iowa,  564,  52  N.  W.  490.       W,  A.  E. 


CD.  RHODE,  Respt., 
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h  ■     ■  • 

(_  Cal.  — ,  194  Pac.  11.) 

Corporation  —  acceptance  of  unpaid  stock  —  nonpartlcipation  in  fraud. 

1.  A  stockholder  of  a  mining  company  who  upon  its  surrendering  its 
property,  which  is  relocated  by  another  stockholder,  accepts  from  him 
stock  in  a  new  corporation  which  purports  to  be  for  full  value,  as  com- 
pensation to  him  for  the  loss  of  his  stock  in  the  former  corporation,  is 
not  answerable  to  creditors  for  the  unpaid  vialue  of  the  stock,  although 
the  directors  knew  that  it  was  issued  for  less  than  par,  if  he  did  not 
participate,  directly  or  indirectly,  in  the  reorganization  of  the  company, 
and  is  not  shown  to  have  known  that  the  stock  was  issued  for  less  than  par. 

[See  note  on  this  question  beginning  on  page  449.] 


—stock  —  issuance  for  property  — 
when  paid  upw 

%2.  Stock  in  a  mining  corporation,  is- 
sued on  the  hope  of  what  the  claim 
may  be  worth  when  developed,  cannot 
be  regarded  as  fuUy  paid  up  if  the  di- 
rectors did  not  believe  that  the  actual 
cash  value  of  the  property  when  the 
stock  was  issued  was  50  per  cent  of 
the  face  value  of  the  stock  issued. 

[See  7  R.  C.  L.  362.] 
—  liability  of  one  accepting  partially 

paid  stocic 

3.  One  accepting  partially  paid  stock 
in  a  corporation,  which  does  |iot  pur- 
port to  be  anything  else,  does  so 
upon  the  understanding  that  it  is  an- 
swerable upon  call  for  the  unpaid  bal- 
ance upon  it,  and  that  he  as  owner 
must  respond  to  the  call. 

[See  7  R.  C.  L.  363.] 

—watered  stock  as  fraud. 

4.  The  right  of  creditors  to  compel 
payment  of  the  balance  due  for  stock, 
Issued  as  fully  paid  when  it  is  only 
partially  so,  is  based  upon  the  fact 
thst  such  issuance  is  a  fraud  as  to 
them.    . 

[See  7  R.  C.  L.  217,  360.] 

Evidence  —  bmrden  of  proof  —  free- 
dom from  liability  upon  corporate 

6.  Persons  acquiring  watered  stock 
of  a  corporation  as  f  uUy  paid  have  not. 


in  an  action  by  corporation  creditors 
to  compel  payment  of  the  unpaid 
amount,  the  burden  of  showing  that 
they  did  not  acquire  the  stock  under 
circumstances  which  would  make  them 
liable  therefor,  until  they  are  shown 
to  have  been  connected  in  some  man- 
ner with  the  fraudulent  transaction, 
by  reason  of  which  alone  they  can  be 
charged. 

Vendor  and  purchaser  —  application 
of  doctrine  of  bona  fide  purchaser. 

6.  The  doctrine  of  bona  fide  pur- 
chaser for  value  is  applied  only  to  pro- 
tect one  who  has  acquired  property, 
from  an  equitable  charge  against  him. 

[See  27  R.  C.  L.  686,  687.] 

Corporation  —  liability  for  watered 
stock  —  knowledge  of  character.* 

7.  To  charge  gratuitous  transferees 
with  liability  for  the  unpaid  price  of 
watered  stock  in  a  corporation,  it  is 
sufficient  to  show  that  they  accepted 
it  with  knowledge  of  its  real  character. 

[See  7  R.  C.  L.  402.] 

Parties  —  action  to  compel  payment 
for  stock  —  other  stockholders. 

8.  Other  stockholders  in  the  same 
position  are  not  necessary  parties  to 
an  action  to  compel  a  holder  of  wa- 
tered stock  in  a  corporation  to  pay  in, 
for  the  benefit  of  ci^tors,  the  unpaid 
price  of  the  stock. 

[See  7  R.  C.  L.  417.] 
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Eridaioe  —  value  of  stock  —  report 
of  expert ' 

9.  Upon  the  question  of  srood  faith 
of  directors  of  a  mining  corporation 
and  one  transferring  claims  to  the 


corporation  in  fixing  the  value  of  the 
stock  transferred  for  the  claim,  evi- 
dence of  a  report  of  a  mining  eaq>eEt 
upon  the  property,  which  was  before 
them  at  the  time,  is  admissible. 


(Wilbur,  J.,  dissents.) 


Appeal  by  defendants  from,  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Shenk,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
collect  from  defendants  alleged  unpaid  balances  on  the  par  value  of  theu* 
shares  of  stock.    Reversed  with  directions. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ward  Chapman,  L.  M.  Chap-     shares  which  it  was  claimed  th6  de- 


man,  Stahl  8l  Sayles,  and  McLucas, 
Mellen,  &  Lawson  for  appellants. 

Messrs.  Mnhleman  &  Crump  for  re« 
spondent. 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  judg- 
.ment  creditor  of  a  corporation 
against  certain  of  its  stockholders, 
seeking  to  collect  from  them  what 
are  claimed  to  be. unpaid  balances  on 
the  par  value  of  their  shares.  The 
plaintiff  had  judgment,  and  the  de- 
fendants appeal. 

No  contention  is  made  that  the 
plaintiff's  claim  against  the  corpora- 
tion is  not  valid.  The  sole  point  in 
the  case  is  as  to  whether  or  not  the 
defendants  are  required,  because  of 
that  claim,  to  make  up  any  differ- 
ence which  may  exist  between  what 
was  actually  paid  in  on  their  stock 
and  its  par  value.  Upon  this  point, 
the  complaint  alleged  simply  that  the 
defendants  were  subscribers  and 
stockholders  of  the  corporation  in 
amounts  specified,  and  that  only  25 
cents  on  the  dollar  had  been  paid  in 
on  the  par  value  of  their  shares. 
The  answers  of  the  defendants,  in 
addition  to  some  other  defenses,  de- 
nied that  they  were  either  subscrib- 
ers or  stockholders,  or  that  the  full 
par  value  of  their  stock  had  not  been 
paid. 

As  to  the  issue  presented  by  the 
latter  denial,  the  court  found  in  ef- 
fect that  only  five  twelfths  of  the 
par  value  had  been  paid.  This  find- 
ing is  attacked  as  not  supported  by 
the  evidence,  but  we  think  the  evi- 


dence is  ample.    The  stock  had  a  par 

value  of  a  dollar  a  share,  and  the  .  hopes    or    prospects    are    realizec|» 


fendants  owned,  and  which  in  fact 
they  did  own,  were  part  of  a  lot  of 
599,995  shares  issued  as  fully  paid 
up,  but  in  consideration  for  tiie 
transfer  to  the  company  of  certain 
unpatented  mining  claims  ^tii  the 
improvemenis  upon  them.  These 
claims  had  been  previously  worked 
and  abandoned  by  another  com- 
pany, and  then  relocated  by  one 
Knapp,  who  had  been  interested  in 
the  former  company  and  was  one  of 
the  promoters  of  the  present  debtor 
company.  The  history,  character, 
and  condition  of  these  claims  wefe 
such  that  it  is  well-nigh  incredible 
that  they  had  an  actual  immediate 
value  of  $600,000,  less  $5,  or  that 
the  directors  of  the  company  be- 
lieved they  had  any  such  value.  He 
directors  may  have  thought  that 
there  ^as  a  chance  of  the  claims  be- 
coming of  that  value,  upon  develop- 
ment and  consequent  demonstration 
of  what  they  actually  contained,  but 
there  is  a  very  great  difference  be- 
tween capitalizing  a  mining  <jiym- 
pany  upon  the  basis  of  what  it^is 
hoped  its  ground  may  be  worth  when 
developed,  and  capitalizing  it  on  tb^ 
basis  of  what  its  ground  is  actually 
worth  undeveloped.  When  the  capi- 
tal of  a  corporation  is  paid  in  in 
something  other  than  money,  the 
thing  accepted  in  lieu  of  money  muBt 
be  reasonably  near  its  equivalent, 
and  while  the  hopes  or  jirospects  for 
a  property  affect  its  immediate  cash 
value,  it  is  that  cash  ^ 

value,  and  not  the  .t^e^tMme* 
future  value  of  the  !?i^S'iSfI*Ii:  i 
property      if      the 
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which  must  be  taken  as  the  basis  of 
capitalization.  R.  H.  Herron  Co.  v. 
Shaw,  165  Cal.  668,  674,  133  Pac. 
488,  Ann.  Cas.  1915A,  1265.  In  this 
ease,  the  court  found  that  the  direc- 
tors of  the  company  did  not  believe 
the  claims  to  exceed  in  actual  value 
^0,000,  and,  if  any  criticism  is  to 
be  made  of  the  finding,  it  is  that  it 
is  too  favorable  to  the  defendants, 
that  the  figure  found  is  too  great, 
rather  than  that  it  is  too  small. 

As  to  the  other  denial  mentioned, 
namely,  that  the  defendants  were 
neither  subscribers  nor  stockholders 
of  the  debtor  company,  it  was  ad- 
mitted at  the  trial  that  the  defend- 
ants were  stockholders  almost  from 
the  inception  of  the  company.  It 
was  insisted,  however,  on  the  part  of 
the  defendants  throughout  the  trial 
that  they  were  liot  subscribers.  As 
to  the  plaintiff,  the  cause  was  tried 
throughout  upon  the  theory  that  it 
made  no  difference  whether  the  de- 
fendants were  subscribers  or  not, 
that  th$^^mple  facts  that  they  were 
stockholders  and  that  the  shares 
they  held,  although  issued  as  fully 
paid,  we^e  in  fact  issued  for  prop- 
erty which  the  directors  did  not  be- 
lieve was  equal  in  value  to  the  par 
value  of  the  shares,  were  enough  to 
wiirrant  judgment  against  them. 
Apparently,  judging  by  what  took 
place  at  the  trial,  the  court  itself 
acoepted  this  theory,  and  upon  it 
gave  Judgment  for  the  plaintiff. 

It  should  be  said,  however,  that 
the  court  went  further  than  merely 
finding  l^at  the  defendants  were 
stockholders,  and  made  a  finding  as 
to  how  they  acquired  their  stock  in 
the  first  instance.  The  finding  is 
that  the  mining  claims  were  trans- 
ferred to  the  company  by  Knapp  as 
the  trustee  of  certain  stockholders 
pf  the  company  which  had  formerly 
oamed  them,  that  the  stock  to  be  is- 
Med  in  consideration  for  such  claims 
was  issued' to  such  stockholders  up- 
on instructions  from  ^Knapp,  and 
that  the  stock  of  the  defendants  was 
acquired  by  them  in  that  manner. 
It  i&  to  be  noted,  however,  that  such 
a  finding  would  not  make  either 
Knapp  or  the  defendants  subscribers 
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to  the  stock.  It  does  not  find  that 
either  subscribed  to  the  stock,  and 
then  tranisferred  the  claims  in  pay- 
ment of  such  subscription  or  sub- 
scriptions. At  most,  the  finding  is 
one  that  Knapp,  and  through  Knapp 
the  defendants,  purchased  stock 
from  the  company  in  consideration 
of  the  transfer  of  the  claims.  The 
difference  between  subscribing  for 
stock  and  then  passing  the  subscrip- 
tion either  in  money  or  property^ 
and  a  direct  purchase  of  stock  witii- 
out  any  antecedent  obligation, — ^a 
purchase  of  treasury  stock,  in  other 
words, — is  manifest.  It  is  to  be  said 
that  there  was  an  omnibus  finding 
that  all  of  the  allegations  of  the  com- 
plaint are  true;  but,  if  this  finding 
is  not  to  be  disregarded  upon  the 
point  of  the  defendants  being  sub- 
scribers, because  inconsistent  with 
the  special  finding  under  discussion, 
it  is  as  to  that  point  not  supported 
by  the  evidence, — something  which 
will  plainly  appear  when  we  come  to 
a  discussion  of  the  evidence.  The 
case,  then,  is  not  one  where  the  de- 
fendants are  liable  as  subscribers, 
but  one  where,  if  they  are  liable  at 
all,  it  is  as  stockholders. 

It  is  also  to  be  noted  that  unless 
the  defendants  are  to  be  held  liable 
merely  because  they  were  stockhold- 
ers, and  upon  the  theory  that  noth- 
ing more  was  necessary  to  establish 
their  liability,  the  finding  under  dis- 
cussion is  not  supported  by  any 
allegation  in  the  complaint.  The 
complaint  alleges  only  that  the  de- 
fendants were  subscribers  and  stock- 
holders. That  they  were  not  sub- 
scribers aiid  liable  as  such  is 
plain.  As  to  their  being  liable  as 
stockholders,  there  is  no  allegation 
in  the  complaint  other  than  that 
they  were  such.  If  it  be  the  law  that 
the  owner  of  stock  issued  as  fully 
paid,  but  in  reality  for  a  considera- 
tion known  to  the  directors  of  the 
company  to  be  less  in  value  than  the 
par  value  of  the  stock,  is  not  liable 
for  the  difference  in  value  mere- 
ly because  of  his  ownership  of  the 
stock,  but  only  when  there  are  fur- 
ther circumstances  existing  in  the 
case,  as,  for  example,  that  he  know- 
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ingly  participated  in  the  transac- 
tion whereby  the  stock  was  issued, 
then  there  is  in  the  present  com- 
plaint no  alle^tion  of  such  circum- 
stances, and,  it  appearing  that  the 
allegation  that  the  defendants  were 
subscribers  is  not  true,  the  con^ 
plaint  does  not  state  a  cause  of  ac- 
tion. 

It  is  also  to  be  noted  that  there 
is  no  finding  that  either  Knapp  or 
the  defendants  knew  or  believed  that 
the  value  of  the  claim  transferred 
was  less  than  the  par  value  of  the 
stock  issued  in  return  for  them. 
The  only  finding  is  that  the  directors 
of  the  company  so  knew  and  be- 
lieved, and  there  is  no  finding  that 
either  Knapp  or  any  of  the  defend- 
ants were  directors.  There  is  very 
serious  question  as  to  whether  stock 
issued  as  fully  paid  in  return  for 
property  conveyed  to  the  corpora- 
tion can  be  considered  as  not  fully 
paid,  except  where  it  is  found  that 
both  parties  to  the  transaction,  the 
transferrer  of  the  property  as  well 
as  the  company  through  its  direc- 
tors, knew  or  believed  that  the  prop- 
erty was  not  equal  in  value  to  the 
par  value  of  the  stock.  If  the  trans- 
ferrer genuinely  believes  that  his 
property  is  fully  worth  the  par 
value  of  the  stock  which  he  is  receiv- 
ing in  return  for  it,  it  is  difficult  to 
see  any  reason  why  the  transaction 
should  not  stand  as  it  is  as  to  him, 
no  matter  what  the  directors  may 
believe,  or  why  he  should  be  com- 
pelled at  the  suit  of  creditors  of  the 
corporation,  or  otherwise,  to  pay 
more  on  accoimt  of  his  stock  than  he 
agreed  to  pay.  Because  of  this  lack 
alone  in  the  findings,  it  is  exceed- 
ingly doubtful,  therefore,  if  they  are 
sufficient  to  sustain  the  judgment. 
We  need  not,  however,  decide  the 
case  upon  this  point. 

Finally,  in  this  connection,  it  is  to 
be  noted  that  if  the  finding  that 
Knapp  transferred  the  claims  and 
received  the  stock  in  consideration 
therefor  as  trustee  for  certain  stock- 
holders of  the  former  company, 
among  whom  were  the  defendants, 
is  to  be  taken  as  a  finding  that  the 
defendants  participated  in  the  transr 


action,  the  finding  is  contrary  to  the 
evidence.  There  is  no  real  dispute 
as  to  the  facts,  and  no  doubt  what- 
ever as  to  what  they  really  are. 
Knapp  had  been  interested  in  the 
former  company,  and  it  can  fairly 
be  inferred  that  he  was  largely  re- 
sponsible for  it.  He  had  at  one 
time  managed  its  operations,  and 
had  then  ceased  to  do  so,  undoubted- 
ly because  the  company  was  not 
prospering.  A  new  management 
succeeded  him,  and  this  management 
finally  abandoned  operations,  and 
something  over  a  year  later  permit- 
ted its  claims  to  lapse  by  failure  to 
do  the  necessary  assessment  work. 
After  this  had  occurred,  Knapp  re- 
located the  claims,  and,  together 
with  one  Earl  Stuart  Rhode,  who 
subsequently  married  the  plaintaff, 
organized  tlie  present  company  for 
the  purpose  of  working  the  prop- 
erty, and  transferred  the  claims  to 
it  in  consideration  for  the  issue  to 
Knapp  of  the  stock  mentioned.  Un- 
der these  circumstances,  Knapp  di- 
rected that  the  certificates  for  cer- 
tain of  these  shares  be  made  out  tn 
the  names  of  certain  stockholders  of 
the  former  company  and  sent  to 
them.  This  was  done,  and  with  the 
certificates  went  a  letter  from 
Knapp  to  each  of  the  recipients  of 
the  certificates,  reading  as  follows: 

Dear  sir: — 

When  I  surrendered  control  of  the 
affairs  of  the  Hayden  Hill  Gold 
Company  in  October,  1912,  to  the 
management  which  at  that  time  suc- 
ceeded me,  it  was  with  the  distinct 
understanding  that  the  new  manage- 
ment would  use  every  effort  in  their 
power  to  put  the  affairs  of  the  com- 
pany on  a  sound  business  basis,  and 
that  at  least  an  attempt  would  be 
made  to  raise  money  from  the  sale 
of  the  treasury  stock  to  the  end  thirt 
something  definite  might  be  accom- 
plished in  the  way  of  actual  develop- 
ment work  at  the  mine. 

However,  no  work  of  a  beneficial 
character  was  ever  even  attempt- 
ed by  the  new  management,  and, 
after  wasting  nearly  a  year  in 
costly  and  useless  delajrs,  the  board 
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of  directors  finally  met  on  August 
22d  last  and  practically  decided  to 
abandon  the  property  without  mak- 
ing any  effort  to  preserve  the  inter* 
ests  of  the  stockholders.  Abandon- 
ment was  finally  consummated  de- 
spite the  protests  of  Messrs.  Rhode 
and  LenK>n,  constituting  a  minority 
of  the  board  of  directors,  and  not- 
withstanding my  own  repeated  ap- 
peals that  something  be  done  to 
protect  the  interests  of  the  stock- 
holders. 

No  assessment  work  was  done  on 
the  claims  held  by  the  company  dur- 
ing the  year  1913,  as  required  by 
law,  and  the  property  lapsed  to  the 
government  January  1st,  1914.  It 
was  at  this  juncture  that  I  personal- 
ly assumed  the  task  of  protecting 
my  own  interests  and  that  of  the 
stockholders  who  were  unable  to 
protect  themselves.  With  full  knowl- 
edge that  the  smaller  stockholders  of 
the  Hayden  Hill  Gold  Company  were 
not  even  given,  an  opportunity  to 
protect  their  investment,  and  actu- 
ated by  a  sense  of  justice  and  fair 
{day,  I  have  succeeded  in  making 
terms  with  the  Lord  Stuart  Gold 
Company  which  enables  me  to  reim- 
burse you  for  the  loss  of  your  hold- 
ings in  the  Hayden  Hill  Gold  Com- 
pany by  having  an  equal  number  of 
shares  of  the  stock  of  the  Lord 
Stuart  Gold  Company  Issued  to  you, 
without  any  cost  to  you  whatever. 
Herewith  inclosed  you  will  find  cer- 
tificates covering  same.  Kindly  ac- 
knowledge receipt. 

I  will  say  in  conclusion  that  the 
property  now  held  by  the  Lord 
Stuart  Gold  Company  Is  in  my  opin- 
ion very  valuable,  and  under  capable 
management,  if  backed  by  sufficient 
funds,  could  be  made  to  pay  well. 
llieTmmy  ctelays  in  tiie  development 
of  the  properties  have  not  shaken 
my  faith  in  their  value,  and  if  the 
new  management  meets  with  the 
support  from  the  stockholders  that 
it  deserves,  good  results  will  follow ; 
but  it  must  be  borne  m  mind  that 
it  will  take  money  to  prosecute  the 
woik  of  development  to  the  point 
where  the  concern  can  be  placed  on  a 
self-sustaindng  basis,  and  the  funds 


X9k  Pao.  11.) 

to  begin  this  work  must  come  from 
the  stockholders.  It  therefore  be^ 
hooves  the  stockholders  to  protect 
their  holdings  and  contribute  to  the 
success  of  the  enterprise  by  the  pur- 
chase of  the  treasury  stock  now  for 
sale,  to  the  end  that  the  affairs  of 
the  company  may  be  placed  on  a 
sound  financial  basis.  Assuring  you 
that  I  will  put  forth  every  effort 
within  my  power  to  co-operate  with 
the  new  management,  to  the  end  that 
the  enterprise  may  be  made  a  suc- 
cess, I  am. 

Very  sincerely  yours. 

Now,  whether  the  motive  actuat- 
ing Enapp  in  so  distributing  the 
stock  was  that  stated  in  the  next  to 
the  last  paragraph  of  his  lettejr, 
namely,  that  he  desired  to  protect 
the  investments  of  certain  stock- 
holders in  the  former  company,  or 
whether  it  was  that  which  might  be 
inferred  from  the  last  paragraph, 
namely,  that  he  desired  to  interest 
them  so  that  they  would  purchase 
treasury  stock  and  give  the  company 
some  money,  of  which  it  very  much 
stood  in  need,  or  whether,  as  may 
well  have  been  the  case,  it  was  a 
mixture  of  the  two,  we  need  not 
stop  to  inquire.  In  any  case,  his 
action  in  distributing  the  stock,  in- 
stead of  keeping  it  all  himself,  was 
not  due  to  any  legal  obligation  which 
he  owed  the  distributees,  or  to  any 
legal  relation  existing  between  him 
and  them.  It  was  a  purely  volun- 
tary thing,  done  by  him  for  motives 
of  his  own,  without  consultation 
with  the  distributees,  aiid  without 
knowledge  on  their  part  that  he  had 
any  intention  of  doing  it.  He  calls 
himself  a  trustee  for  them,  to  be 
sure ;  but  it  is  perfectly  evident  that 
he  was  a  wholly  self-constituted 
trustee,  so  that  his  actions  in  re- 
locating the  claims,  participating  in, 
if  not  inspiring,  the  organization  of 
a  new  company  to  take  them  over, 
transferring  the  claims  to  that  com- 
pany in  return  for  its  stock,  and  then 
distributing  the  stock,  weire  purely 
his  own  and  were  not  done  by  him 
in  any  representative  capacity. 
There  is  one  circumstance  which  de- 
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stroys  at  once  any  claim  of  real 
trusteeship.  If  he  were  in  any  real 
sense  a  trustee  for  stockholders  of 
the  former  company,  be  was  cer- 
tainly a  trustee  for  all  of  them.  Un- 
less his  relationship  or  character  in 
that  respect  was  a  purely  voluntary 
thing  on  his  part,  no  reason  appears 
why  he  should  be  trustee  for  some 
and  not  for  others.  But  he  recog- 
nized no  relationship  to  the  old 
stockholders  as  a  class.  It  is  only 
certain,  ones  whom  he  selects,  who 
are  the  recipients  of  his  doubtful 
bounty  in  the  way  of  stock.  This 
is  wholly  inconsistent  with  any 
thought  except  that  he  was  acting 
entirely  on  his  own  responsibility, 
without  any  obligation  or  reason  ex- 
cept such  as  he  himself  was  willing 
to  recognize.  The  final  fact,  in  other 
words,  appearing  unmistakably 
from  the  evidence,  is  that  the  de- 
fendants did  not  participate  in  the 
transaction  by  which  the  stock  was 
issued,  either  directly,  or  indirectly 
by  way  of  representation  through 
Knapp,  but  acquired  and  held  their 
stock  merely  as  transferees  of 
Knapp. 

It  is  also  to  be  noted  that  while 
perhaps  there  is  evidence  which 
would  justify  a  finding  that  the  de- 
fendants, when  they  received  and 
accepted  their  stock,  knew  that  it 
was  issued  for  a  consideration  less 
in  value  than  its  par  value,  there  is 
no  such  finding,  and  the  evidence  is 
by  no  means  conclusive,  so  that  the 
fact  must  be  considered  as  undeter- 
mined. 

The  facts  of  the  case,  then,  upon 
the  pleadings,  findings,  and  evi- 
dence, are:  (1)  That  the  defendants 
were  not  subscribers ;  (2)  that  they 
did  not,  directly  or  indirectly,  par- 
ticipate in  the  transaction  whereby 
their  stock  was  issued  for  a  consid- 
eration less  than  its  par  value;  (3) 
that  it  does  not  appear  that  the  de- 
fendants knew  when  they  accepted 
their  stock  that  it  had  been  so  is- 
sued; and  (4)  that  the  defendants 
acquired  their  stock  merely  as  tiie 
transferees  of  one  of  the  parties  of 
the  original  transaction  by  which  it 
was  issued.     Upon  these  facts,  if 


the  defendants  are  to  be  held  liable, 
it  must  be  because  it  is  the  law  that 
one  owning  stock  issued  as  fully 
paid,  but  in  fact  for  a  consideration 
less  than  its  par  value,  and  known  to 
be  so  issued  by  those  participating 
in  its  issuance,  is  liable  for  the  dif- 
ference between  what  the  corpora- 
tion did  receive  and  what  it  should 
have  received,  merely  because  of  the 
ownership  of  the  stock,  regardless 
of  an3i;hing  further,  and,  in  par- 
ticular, regardless  of  the  facts  that 
the  stock  was  acquired  by  transfer, 
that  its  present  owner  did  not  par- 
ticipate in  the  transaction  by  which 
it  was  issued,  and  did  not  know  that 
it  had  been  issued  for  a  considera- 
tion fictitious  in  part.  Whether  such 
be  in  truth  the  law  is  the  prime  ques- 
tion presented  on  this  appeal,  and 
the  answer  to  it  is  determinative  as 
to  whether  the  judgment  against  the 
defendants  shall  be  afiirmed  or  re- 
versed. To  its  consideration  we 
pass. 

It  is  to  be  noted  at  the  outset  that 
there  is  a  marked  difference  between 
the  case  of  one  acquiring  and .  ac- 
cepting stock  which  is  only  partially 
paid,  and  does  not  purport  to  be 
otherwise,  and.  the  case  of  one  ac- 
quiring and  accepting  stock  which 
purports  to  be  fully  paid,  but  is  nox 
in  fact, — which  is,  in  other  words, 
what  is  commonly  known  as  watered 
stock.  The  difference  between  the 
two  kinds  of  stock  is  apparent  and 
is  thoroughly  well  recognized,  and 
the  liability  of  the  owner  in  the  one 
case  to  make  good  upon  call  his  share 
of  the  unpaid  balance  of  the  capital 
of  the  company,  and  his  liabili^  to 
do  so  in  the  other  case,  depend  upon 
entirely  different  principles.  And 
yet  the  two  cases  are  much  conf  used« 
and  it  is  not  infrequently  sought  to 
apply  to  one  class  of  cases  the  prin- 
ciples applicable  to  the  other. 

It  is  apparent  that  when  one  ac« 
cepts  partially  paid  stock  which  does 
not  purport  to  be  anything  else,  he 
does  so,  or  must  be 
taken  to  do  so,  up^  .ciepVAJS  *'  ~* 
on  the  understand-  SSTci*"'"^*** 
ing  that  it  is  an- 
swerable upon  call  for  the  unimid 
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balance  upon  it,  and  that  he  as  its 
owner  must  respond  to  such  a  call. 
When .  he  enters  into  relationship 
with  the  corporation  as  one  of  its 
stockholders  owning  stock  of  that 
character,  he  assumes  as  an  incident 
of  t^e  relationship,  the  obligation  to 
respond  to  calls  upon  him  for  fur- 
ther contributions  to  the  capital  of 
the  company  until  such  capital  is 
fully  paid  in.  See  3  Clark  &  M.  Priv. 
Corp.  §  664a,  and  authorities  there 
cited;  Perkins  v.  Cowles,  167  Cal. 
625,  80  L,R.A.(N.S-)  288,  137  Am, 
St.  Rep.  158,  108  Pac.  711 ;  Union 
Sav.  Bank  v.  Leiter,  145  CaL  696, 
703,  79  Pac.  441 ;  Geary  Street,  P.  & 
0.  R.  Co.  V.  Bradbury  Estate  Co. 
179  Cal.  46, 176  Pac.  457. 

But  where  a  person  accepts  the 
ownership  of  stock  which  purports 
to  be  fully  paid,  a  very  different 
situation  is  presented.  It  cannot  be 
said  of  him  for  a  moment  that  ho 
accepts  the  stock  and  enters  upon 
the  relation  of  stockholder  to  the 
corporation  upon  any  understanding 
that  his  stock  is  liable  for  further 
calls  on  capital  account,  or  that  he, 
as  an  incident  of  his  ownership  and 
consequent  relationship,  assumes 
any  such  obligation.  On  the  con- 
trary, it  is  evident  that  he  accepts 
the  osKmership  of  the  stock  and  en- 
ters upon  the  relationship  of  stock- 
holder with  just  the  contrary  under- 
standing. What,,  then,  is  tihe 
principle  upon  which  the  holder  of 
watered  stock  is,  under  any  circum- 
stances, held  obligated  to  supply 
substance  instead  of  water,  to  make 
good  what  it  is  pretended  the  cor- 
poration received,  but  did  not?  The 
answer  to  this  question  is  hot  in 
doubt.  The  stockholder  is  held  upon 
the  principle  that  one  giving  credit 
to  a  corporation  is  entitled  to  rely 
upon  its  ostensible  capitalization  as 
the  basis  for  the  credit  given,  and 
that»  when  the  corporation  issues 
watered  stock  and  thereby  assumes 
an  ostensible  capitelization  in  excess 
of  its  real  assete,  the  ti:ansaction 

aecessarily  involves 
the    misleading    of 
subsequent     credit- 
(HTBt  and»  whether  done  with  that 
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purpose  actually  in  mind  or  not,  is 
at  least  a  constructive  fraud  upon 
such  creditors.  In  other  words,  the 
essence  of  the  right  of  the  creditor 
to  brush  aside  the  issuance  of  the 
stock  as  fully  paid,  and  to  show  that 
it  was  not  such,  and  to  compel  the 
payment  of  the  balance  upon  it,  is 
that  its  issuance  as  fully  paid  was, 
as  to  him,  a  fraud.  This  is  now  the 
view  generally  accepted  in  this  coun- 
try. 2  Clark  &  M.  Priv.  Corp.  § 
401a,  and  authorities  there  cited. 

Such,  likewise,  is  the  view  which 
obteins  in  this  state.  It  is  true  that 
some  of  our  earlier  decisions  put  the 
right  of  recovery  in  such  a  case  upon 
the  so-called  trust-fund  doctrine. 
See  Vermont  Marble  Co.  v^  Declez 
Granite  Co.  136  Cal.  579,  683,  66 
L.R.A.  728,  87  Am.  St.  Rep.  143,  67 
Pac.  1067.  It  is  doubtful  if  by  this 
doctrine  is  meant  anything  other 
tilian  that  the  capital  of  a  corpora- 
tion constitutes  a  fund  upon  which 
its  creditors  have  a  right  to  rely  for 
the  pasnnent  of  their  claims,  and 
that  if  the  corporation,  by  know- 
ingly .  issuing  stock  as  fully  paid 
when  it  is  not,  represente  ite  capitel 
to  be  greater  than  it  really  is,  Ite 
action  is  a  fraud  upon  ite  creditors. 
If  the  trust-fund  doctrine  means 
this,  the  gravamen  of  the  creditors' 
right  of  action  to  compel  the  making 
good  of  the  representetion  as  to  the 
corporation's  capitel  is  still  fraud, 
and  the  trust-fund  doctrine  is  b^it 
another  way  of  expressing  the  same 
underiying  idea.  Whether  this  be  or 
be  not  the  true  interpretetion  of  the 
trust-fund  doctrine,  the  later  deci- 
sions of  this  court  place  the  right 
of  recovery  against  the  owner  of 
watered  stock  squarely  on  the 
ground  of  fraud,  and  in  one  in- 
stence,  at  least,  are  wholly  incon- 
sistent with  any  other  view.  Thus, 
it  is  said  in  Harrison  v.  Armour,  169 
Cal.  787,  790,  147  Pac.  1167:  "In 
such  cases  the  rule  is  that  where  the 
corporation  and  stockholder  have 
agreed  upon  a  given  valuation  for 
tiie  property  transferred,  such  valu- 
ation is  binding  and  conclusive  un- 
less it  is  fraudulent  in  purpose  or 
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effect. '  But  if  the  parties  have  put 
upon  the  property  a  valuation  in  ex- 
cess of  what  they  knew  or  believed 
to  be  its  true  value,  this  is  a  con- 
structive fraud  upon  the  creditors, 
and  the  stock  will  be  deemed  paid 
only  to  the  extent  of  the  actual  value 
of  the  property  received  in  exchange 
for  it." 

See  also  R.  H.  Herron  Co.  v. 
Shaw,  165  Cal.  668,  672,  133  Pac. 
488,  Ann.  Cas.  1915A,  1265. 

In  Sherman  v.  Harley,  178  Cal. 
584,  7  A.L.R.  950,  174  Pac.  901,  fol- 
lowing an  intimation  in  R.  H.  Her- 
ron Co.  V.  Shaw,  just  cited,  a  recov- 
ery was  refused  a  creditor  where  it 
appeared  that  at  the  time  he  gave 
the  corporation  credit  he  knew  that 
part  of  its  ostensible  capitalization 
was  water.  Such  a  holding  is  incon- 
sistent with  any  view  other  than 
that  essentially  the  creditor's  right 
of  action  is  based  on  fraud,  and  that 
therefore,  where  he  has  not  been 
misled  by  the  fictitious  capitaliza- 
tion, he  has  no  cause  of  action.  In 
fact,  the  court  makes  the  following 
quotation  from  4  Thompson  on  Cor- 
porations, 2d  ed.  §  3983,  as  stating 
the  reason  of  the  decision:  "On 
principle  and  authority,  a  creditor 
who  deals  with  the  corporation  with 
full  knowledge  of  the  manner  in 
which  its  shares  have  been  psdd  for 
is  not  defrauded  by  the  taking  of 
overvalued  property  as  payment  of 
stock,  and  is  estopped  to  raise  that 
question.'' 

It  must  be  taken,  then,  that  the 
right  of  a  creditor  of  a  corporation, 
which  knowingly  issues  shares  as 
fully  paid  when  they  are  not,  to  com- 
pel payment  on  them  in  full,  pro- 
ceeds upon  the  ground  of  fraud. 
This  ground  is  entirely  different 
from  the  ground  upon  which  pro- 
ceeds his  right  in  the  case  of  shares 
only  partially  paid  up  and  issued  as 
such,  and  it  follows  that  a  recovery 
may  be  had  in  the  latter  case  when 
it  cannot  be  in  the  former.  In  the 
case  of  partially  paid  shares  issued 
as  subh,  the  stockholder,  when  he  ac- 
cepts his  shares  and  enters  upon  the 
relation  of  stockholder,  does  so,  as 
we  have  said,  upon  the  condition 


that  his  shares  are  subject  to  call 
for  the  unpaid  balance  upon  them, 
and  that  he,  as  their  owner,  will  re- 
spond to  such  call.  This  obligation 
is  an  asset  of  the  corporation  which 
it  may  enforce,  and  which,  ii  it  docs 
not  itself  do  so,  its  unpaid  creditors 
may  themselves  enforce,  if  it  be  nec- 
essary for  the  full  discharge  of  their 
debts.  It  makes  no  difference, 
therefore,  in  such  a  case,  whether 
any  particular  stockholder  against 
whom  a  recovery  is  sought  was  a 
party  to  the  original  transaction 
whereby  the  stock  was  issued,  or  i& 
only  a  transferee  of  some  such  par- 
ty. He  is  liable  simply  as  the  owner 
of  the  stock,  and  because  of  the  re- 
lationship with  the  corporation 
which  he  voluntarily  assumed  when 
he  accepted  such  ownership. 

Such,  however,  is  not  the  situation 
of  the  stockholder  owning  shares 
ostensibly  fully  paid,  but  not  so  in 
fact.  He  owes  the  corporation  no 
duty  to  make  good  the  difference,, 
and  there  is  no  obligation  on  his  part 
which  is  an  asset  of  the  corporation, 
or  which  the  corporation  may  en- 
force. Garretson  v.  Pacific  Crude 
Oil  Co.  146  Cal.  184,  188,  79  Pac. 
838,  and  authorities  there  cited.  He 
is  liable  only  because  of  the  original 
transaction  whereby  the  stock  was 
issued  for  a  fictitious  consideration, 
and  then  only  to  those  who  were  de- 
frauded thereby.  His  liability,  in 
other  words,  is  not  based  upon  his 
relationship  to  the  corporation  as  a 
stockholder,  but  upon  a  fraudulent 
transaction.  Upon  the  plainest 
principles,  therefore,  he  cannot  be 
held  liable  unless  he  was  either  a 
party  ito  the  transaction  in  the  first 
instance,  or  has  in  effect  in  some 
manner  made  himself  a  party  since. 
It  is  not  sufficient  to  justify  a  re- 
covery against  him  that  it  be  plead* 
ed,  proven,  and  found  only  that  he 
be  a  stockholder  owning  watered 
stock.  Upon  those  facts,  alone,  the 
full  elements  necessary  to  make  a 
cause  of  action  against  him  do  not 
appear. 

The  result  is  that  one  who  is  only 
a  transferee  of  watered  stock,  and 
did  not  participate  in  thetransae- 
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tion  whereby  it  was  originally  is- 
sued, and  who  took  his  stock  un- 
aware  of   the   character   of   that 
transaction,  cannot  be  compelled  to 
make  good  the  false  representation 
as  to  the  capital  of  the  company, 
which  he  had  no  part  in  making,  and 
the  responsibility  for  which  he  has 
done  nothing  to  assume*     This  is 
now  the  well-nigh  universal  rule  in 
this  country  (3  Clark  &  M.  Priv. 
Corp.  §  664f ) ,  and  it  is  a  necessary 
result  of  the  underlying  principle 
upon  which  a  recovery  is  permitted 
in  the  case  of  watered  stock.    Nor 
has  any   different  rule   been   laid 
down  in  this  state.    While,  perhaps, 
the  distinction  between  the  liability 
of  the  owner  of  partially  paid  shares 
and  that  of  the  owner  of  watered 
shares  has  not  always  been  clear* 
ly  made  in  our  decisions,  it  will 
be  found  upon  examination  that  in 
every  case  where  a  recovery  has 
been  permitted  against  one  acquir- 
ing stock  by  transfer,  simply  be- 
cause of  his  ownership  of  the  stock, 
without  anything  further,  the  de- 
fendant has  been  the  owner  of  but 
partially  paid  stock, — ^that  is,  stock 
which  did  not  purport  to  be  fully 
paid.     The  most  notable  instance 
wherein  such  a  recovery  was  per- 
mitted   is    that     of     Perkins     v. 
Cowles,    157   Cal.   625,   80   L.R.A. 
(N.S.)  283,  137  Am.  St.  Rep.  158, 
108  Pac.  711.    This  case  is  in  fact 
strongly  urged  upon  us  as  decisive 
of  the  present  case  in  favor  of  the 
plaintiff.      There    the    defendants 
were  transferees  of  the  stock  of  a 
corporation,  and  were  held  liable  to 
make  up  the  balance  unpaid  upon 
tiieir  shares  at  the  suit  of  the  cor- 
poration's  trustee   in    bankruptcy. 
But,  as  plainly  stated  in  the  opinion, 
the  stock  appeared  on  the  books  of 
the  corporation  as  but  partially  paid. 
The  defense  of.  the  defendants  was 
that  the  parties  from  whom  they 
bought  had  represented  to  them  that 
the  stock  was  fully  paid,  and  that 
the  corporation  had  itself  so  repre- 
sented to  them  by  issuing  them  cer- 
tiflbatlBs  iRflUbh  contained  no  notation 
ioat  the  shares  evidenced  by  them 
were  not  fully  paid.    As  to  this  de- 


fense, it  was  held  (and  this  holdiiig 
was  the  real  point  of  the  case)  that 
the  representation  by  someone  else 
than  the  corporation  that  its  shares 
were  fully  paid  was  not  binding  oil 
the  corporation  or  its  creditors,  and 
that  the  issuance  of  certificates  with- 
out any  notation  as  to  whether  the 
shares  were  fully  paid  .or  not  was 
a  representation  by  the  corporation 
that  they  were  fully  paid.  Upon 
this  latter  point  the  decision  differs 
apparently  from  the  rule  generally 
followed  elsewhere  (3  Clark  &  M. 
Priv.  Corp.  §*  564f ) ,  but  its  correct- 
ness in  this  respect  is  not  material 
here,  nor  is  it  of  particular  impor- 
tance now  because  of  the  subsequent 
amendment  to  §  323  of  the  Civil 
Code  requiring  all  certificates  rep- 
resenting partially  paid  shares  to 
indicate  that  fact.  For  the  purposes 
of  our  present  discussion,  the  point 
in  connection  with  Perkins  v.  Cowles 
is  that  the  case  was  one  where  a 
fictitious  credit  by  way  of  pajrment 
upon  the  stock  was  not  given,  and 
where  it  was  held  that  the  defend- 
ants must  be  considered  as  having 
acquired  their  stock  upon  the  basis 
that  it  was  but  partially  paid  stock. 
It  is  also  worthy  of  note  that  in  the 
case  of  R.  H.  Herron  Co.  v.  Shaw, 
165  Cal.  668,  133  Pac.  488,  Ann. 
Cas.  1915A,  1265,  involving  the  lia- 
bility of  the  owner  of  watered  stock, 
and  decided  very  shortly  after  Per- 
kins V.  Cowles,  the  question  as  to 
the  liability  of  such  an  owner  who 
acquires  his  stock  by  transfer  is  ex- 
pressly reserved.  There  was  no 
necessity  for  such  reservation  if  it 
had  been  the  intention  of  the  court 
to  decide  the  question  in  Perkins  v. 
Cowles.  We  are  free,  then,  to  follow 
the  rule  that  the  transferee  of  wa- 
tered stock  who  takes  it  in  ignorance 
of  its  real  character  is  not  required, 
even  at  the  suit  of  a  creditor  of  the 
company,  to  pay  in  anything  more 
upon  it,  and  we  have 
no  hesitation  in  f ol-  n^paiS  mtoSsZ 
towing  it,  both  as  a  r*»«^f.'*«jj^ii^^^ 
rule  almost  univer- 
sally adopted  elsewhere,  and  as  the 
only  one  consistent  with  the  prin- 
ciple upon  which  a  recovery  is-  perr 
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mitted  in  any  case  against  the  owner 
of  stock  issued  by  the  corporation  as 
fully  paid. 

It  may  be  added  that  any  other 
rule  would  have  the  effect  of  possibly 
subjecting  the  innocent  purchaser  of 
corporate  stock  to  obligations  in 
large  amounts  of  which  he  had  no 
conception  .when  h^  acquired  his 
stock.  The  injustice  of  this  and  the 
serious  hindrance  it  would  be  to  the 
free  sale  and  disposal  of  corporate 
stocks  are  strong  reasons  in  addi* 
tion  for  the  adoption  of  the  rule  stat- 
ed. The  conclusion  so  reached 
necessitates  a  ^reversal  of  the  judg- 
ment against  the  defendants  in  the 
present  case,  since,  so  far  as  ap- 
pears, they  were  but  innocent  trans- 
ferees of  the  watered  ajtock  because 
of  which  it  is  sought  to  charge  them^ 

It  may  perhaps  be  said  that  tiie 

burden  was  on  the 

wSlS^^proof  defendants  to  allege 
jjj^^«*om^from     aud  provc  as  a  de- 

corporate'atocib  fcusc  that  they  did 

not  acquire  their 
stock  under  such  circumstances  as 
would  make  them  liable.  The  an- 
swer to  this  is  that  it  was  an  element 
of  any  cause  of  action  against  them 
that  tiiey  be  connected  in  some  man- 
ner with  the  fraudulent  transaction 
by  reason  of  which  alone  they  can  be 
charged,  and  that,  by  the  most  ele- 
mentary rules  of  pleading  and  proof, 
the  burden  rested  upon  the  plaintiff 
to  allege  and  prove  that  such  element 
existed.  See  also  Finletter  v.  Appel- 
ton,  195  Pa.  349,  45  Atl.  1063; 
Davies  v.  Ball,  64  Wash.  292,  296, 
116  Pac.  833,  Ann.  Cas.  1914B,  750. 
It  may  also  be  said  that  it  clearly 
appears  from  the  evidence  that  the 
defendants  gave  nothing  for  their 
shares  and  were  not  purchasers  for 

value.     But  this  is 

pv?ebMe^  not  a  case  where  the 

mppiieation  of      doctriuo  of  boua  fide 

Sdl^pSrcSLVr?*  purchasers  for  value 

has  any  application. 
That  doctrine  is  always  one  applied 
to  protect  one  who  has  acquired  cer- 
tain property  from  some  equitable 
charge  against  the  property.  2 
Pom.  Eq.  Jur.  §§  737-743.  The 
present  actipn/is  not  one  to  enforce 


some  equitable  charge*  upon  the-  de- 
fendants* shares.  It  is  essential^ 
one  to  compel  the  defendants  to 
make  good  a  false  representation  in 
defraud  of  the  plaintiff;  a  suit  to 
enforce  an  alleged  per$onal  liability, 
not  a  suit  to  enforce  a  lien  or  claim 
against  the  stock  in  the  hands  of  the 
defendants.  As  an  element  of  such 
a  cause  of  action  against  the  defend- 
ants, they  must  be  shown  either  to 
have  participated  in  the  making  of 
the  representati(xi,  or  in  some  man- 
ner to  have  assimied  responsibility 
for  it.  The  mere  fact  that  they  re- 
ceived their  stock  as  a  gratuity  does 
not  show  either.  The  fact  may  still 
be  that  they  knew  nothing  about  the 
representation  and  had  no  part  in  it, 
and  cannot  justly  be  held  responsible 
for  it  in  any  way. 

In  view  of  the  necessity  for  a  new 
trial,  there  are  three  further  points 
which  should  be  determined  for  the 
guidance  of  the  court  and  parties. 
The  first  of  these  is  as  to  what  is 
necessary  in  order  to  show  that  the 
defendants,  acquiring,  as  they  did, 
their  stock  by  way  of  transfer  from 
Knapp,  assumed  responsibility  for 
the  fraudulent  representation  in- 
volved in  the  issuance  of  the  shares 
as  fully  paid;  is  it  enough  to  show 
that  they  acquired  their  stock  with 
notice  or  knowledge  that  it  was  is- 
sued for  a  consideration  fictitious  in 
part,  or  must  something  more  be 
shown  ?  As  to  this,  we  think  it  suffi- 
cient that  it  appear 
that  when  the  de-  Si'iS?,',VVor 

fendantS        accepted    watered   atoelc— 

their  stock  they  had  cS^rmedV  ""' 
notice  or  knowledge 
of  its  real  character.  We  can  see 
no  reason  why  one  who  accepts  stock 
with  notice  of  knowledge  that  it  is 
but  partially  paid,  although  issued 
as  fully  paid,  should  not  be  held  to 
assume  the  same,  responsibili^ 
which  he  would  assume  if  the  stock 
were  issued  for  what  it  really  is, — 
partially  paid  stock.  He  knows,  or 
should  know,  its  real  character,  and 
should  be  charged  as  if  its  ostensible 
character  were  what  it  really  is. 
This  is  also,  we  believe,  the  prac- 
tically universal  rule  of  the  decisiona 


^^^er  jurisdictions.   8  Clark  &M.' 
(k^  Corp.  S  564f . 
Aj^e  secona  point  which  should  be 
vK^ed  for  the  purposes  of  a  new 
^^^  is  raised  by  the  fact  that  it  ap- 
V^rs  that  there  are  other  stock- 
holders who  stand  in  exactly  the 
same  position  as  the  defendants,  and 
who  are  liable  if  the  defendants  are 
liable,  and  yet  they  have  not  been 
made  parties  to  the  action.   The  con- 
tention of  the  defendants  is  that 
they  should  have  been  made  parties 
defendant  with  them.    But  the  ques- 
tion presented  was  carefully  con- 
sidered in  Baines  v.  Babcock,  95  Cal. 
581,  29  Am.  St.  Rep.  158,  27  Pac. 

674,    30    Pac.    776, 

ro*eo*SS3"pi?L     and    there    decided 
meMt  for  iitooio  Contrary      to      the 

Sowlt^^*"""         defendants'  conten- 

tion,   and  that  de- 
cision has  been  since  approved  and 
followed.     See,  for  example.  Blood 
v.  La  Serena  Land  &  Water  Co.  150 
Cal.  764,  89  Pac.  1090.     It  would 
require  the  strongest  reasons  to  jus- 
tify us  in  now  overruling  it,  even  if 
we  had  serious  doubts  as  to  its  cor- 
rectness, which  we  have  not.    It  is 
attempted  to  distinguish  Baines  v. 
Babcock  from  the  present  case  on 
the  ground  that  the  former  was  one 
to  compel  the  payment  of  unpaid 
balances    on    stock    subscriptions, 
while  the  latter  is  to  compel  the  pay- 
ment of  unpaid  balances  on  watered 
stock.   But  so  far  as  the  point  under 
immediate    consideration    is    con* 
eerned,  the  distinction  is  one  with- 
out a  difference. 

It  should,  perhaps,  be  said  that  the 
question  whether  a  creditor  can  re- 
cover in  such  a  case  as  the  present 
for  the  benefit  of  himself  alone,  or 
whether  he  can  recover  only  by  a 
creditors'  bill  for  the  benefit  of  all 
creditors  who  choose  to  join  with 
him,  is  entirely  different  from  the 
question  as  to  the  necessity  of  mak- 
ing other  stockholders  parties  de- 
fendant. But  the  question,  while 
possibly  suggested  by  the  parties,  is 
not  argued  by  them,  and,  as  a  mat- 
ter of  first  impression  would  not 
seem  to  be  free  from  doubt.  See 
Baines  v.  West  Coast  Lumber  Co. 
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104  Cal.  1,  37  Pac.  767 ;  Seymour  v. 
McAvoy,  121  Cal.  438,  41  L.R.A. 
544,  53  Pac.  946;  Winchester  v.  Ma- 
bury,  122  Cal.  522,  55  Pac.  393; 
Daggett  V.  Southwest  Packing  Co. 
155  Cal.  762,  103  Pac.  204;  Re  La 
Jolla  Lumber  &  Mill.  Co.  (D.  C.) 
243  Fed.  1004.  Under  these  cir- 
cumstances, we  have  no  opinion  to 
express  concerning  it,  and  make 
mention  of  it  only  that  it  may  not  be 
confused  with  tiie  question  we  do 
decide  as  to  parties  defendant. 

The  third  point  on  which  it  is  ad- 
visable that  we  express  an  opinion 
for  the  purposes  of  a  new  trial  is 
presented  by  the  refusal  of  the  trial 
court  to  receive  in  evidence  a  writ- 
ten report  on  the  mining  claims 
transferred  by  Enapp,  made  by  one 
claiming  to  be  a  mining  engineer 
and  painting  the  prospects  of  those 
claims  in  sunset  colors  of  a  vivid 
hue.  As  direct  evidence  of  the  value 
of  the  claims,  the  report  was,  of 
course,  pure  hearsay,  and  inadmis- 
sible. If,  however,  it  appeared,  or 
there  was  sufficient  to  Justify  the  in- 
ference, that  it  was  before  the  minds 
of  the  directors  of  the  company,  or 
the  mind  of  Knapp,  when  the  claims 

were  transferred  in  ETide»c«-vmiiie 
return  for  the  stock,  o«  stocks 
it  was  competent  "'^*^'*  •'  •^'^•'*- 
evidence  as  to  the  belief  of  the  di- 
rectors or  Enapp  as  to  the  value  of 
the  claims.  It  was  open  to  both  sides 
to  show  whatever  the  directors  and 
Enapp  had  in  mind  which  would 
affect  their  judgment  in  that  respect. 
How  far  it  can  reasonably  be  con- 
sidered that  the  particular  report 
could  really  affect  the  judgment  of 
any  rational  man  of  any  experience 
whatever  is  a  question  as  to  its 
weight. 

Judgment  reversed,  witl\  direc- 
tions that  the  parties  be  granted 
leave  to  amend  their  pleadings,  if 
they  so  desire. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Lawlor,  J.;  Sloane,  J.; 
Lennon,  J. 

Wilbur,  J.  dissenting: 

I  dissent.  I  think  that  the  finding 
that  Enapp  was  the  agent  of  the  de- 
fendants in  purchasing  the  capital 


448 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.B. 


stock  is  sufficiently  sustained  by  the 
evidence  and  the  inferences  prop- 
erly deducible  therefrom.  In  view 
of  the  fact,  however,  that  the  finding 
is  a  sreneral  one,  and  that  it  is  fairly 
apparent  from  the  record  that  nei- 
ther court  nor  counsel  had  in  mind 
the  difference  between  the  liability  of 
the  subscribers  and  transferee  for 
the  unpaid  subscription  resulting 
from  the  overvaluation  of  the  prop- 
erty received  in  exchange  therefor, 
I  am  satisfied  that  a  new  trial,  where 
that  distinction  is  obs^*ved,  is  de- 
sirable. I  concur  in  the  main  opin- 
ion, as  to  the  law  with  reference  to 
the  nonliability  of  transferees  of 
stock,  where  the  stock  certificates 
indicate  upon  their  face  that  it  is 
fully  paid,  as  the  certificates  do  in 
this  case,  by  reason  of  the  present 
requirements  of  §  323  of  the  Civil 
Code,  hereinafter  quoted.  As  stated 
in  the  main  opinion,  this  court  has 
never  before  passed  upon  the  rights 
of  transferees  under  similar  condi- 
tions. The  cases  of  O'Dea  v.  Holly- 
wood Cemetery  Asso.  154  Cal.  53,  97 
Pac.  1 ;  Perkins  v.  Cowles^  157  Cal. 
625,  30  L,R.A.(N.S.)  283,  137  Am. 
St.  Rep.  158,  108  Pac.  711,  and 
Geary  Street,  P.  &  0.  R.  Co.  v.  Brad- 
bury Estate  Co.  179  Cal.  46, 175  Pac. 
'457,  all  dealt  with  stock  certificates 
issued  before  the  1907  amendment 
to  §  323  of  the  Civil  Code,  which  pro- 
vides as  follows:  "Certificates  of 
Stock,  How  and  When  Issued. — All 
corporations  for  profit  must  issue 
^certificates  for  stock  when  fully  paid 
up,  signed  by  the  president  and  sec- 
retary, and  may  provide,  in  their 
by-laws,  for  issuing  certificates 
prior  to  full  payment,  under  such  re- 
istrictions  and  for  such  purposes  as 
their  by-laws  may  provide,  but  any 
certificate  issued  prior  to  full  pay- 
ment must  show  on  its  face  what 
amount  has  been  paid  thereon/' 

I  concur  in  the  main  opinion  that, 
where  a  certificate  of  stock  is  issued 
under  this  law,  a  bona  fide  pur- 
chaser, without  notice,  may  rely  up- 
on this  representation  by  the  cor- 
poration, and,  in  such  case,  is  not 
liable  for  the  deficiency  in  payment 
for  the  stock,  resulting  from  the  con- 


structive fraud  in  its  issuance  as 
fully  paid  up  in  exchange  for  over- 
valued property.  It  is  true,  as  stated 
in  R.  H.  Herron  Co.  v.  Shaw,  165 
Cal.  674,  133  Pac.  490,  Ann.  Cas. 
1915A,  1265,  supra :  ''On  principle, 
we  perceive  no  essential  difference 
between  an  exchange  of  full-paid 
stock,  for  property  at  a  known  over- 
valuation, and  a  sale  of  such  stock 
for  money  at  less  than  par  value^ 
such  as  was  considered  in  Vermont 
Marble  Co.  v.  Declez  Granite  Co.  135 
Cal.  579,  56  L.R.A.  728,  87  Am.  St 
Rep.  143,  67  Pac.  1057." 
'  In  either  case,  as  I  understand  the 
main  opinion,  the  transferee,  if  he 
purchases  the  stock  in  reliance  up- 
on the  representations  upon  the  face 
of  the  certificate  that  it  is  fully  paid 
up,  and  without  actual  or  construc- 
tive notice  to  the  contrary,  is  not 
thereby  obligated  to  make  up  the  de- 
ficiency to  the  creditors  of  the  cor- 
poration. 

On  the  other  hand,  as  to  stock  is- 
sued previous  to  the  amendment  to 
g  323  of  the  Civil  Code,  the  pur- 
chaser without  notice  that  the  sub- 
scription price  was  partly  unpaid 
would  nevertheless  be  liable  for  the 
unpaid  amount  of  the  subscription 
therefore,   unless  there  was   some 
affirmative    representation    by    the 
corporation  that  the  stock  was  ful- 
ly  paid;  ahd,   under  the  doctrine 
of  Geary  Street,  P.  &  O.  R.   Co. 
V.  Bradbury  Estate,  supra,  in  the 
absence  of  an  express  r^resenta- 
tion  by  the  corporation  that   the 
stock  is  fully  paid,  the  purchaser  is 
bound  to  make  inquiry  of  the  oflficers 
of    the    corporation    to    ascertain 
whether  the  stock  is  fully  paid,  and 
unless  so  informed,  is  charged  Mrith 
knowledge  of  Jthe  entries  in  the  capi- 
tal stock  account  of  the  corporation 
with  reference  to  the  issuance  of  the 
stock.    If  I  have  thus  correctly  in- 
terpreted  the   effect   of  the   main 
opinion,    I    concur    fully    therein. 
This  conclusion  is  in  harmony  i^Hth 
our  previous  decisions  and  in  accord 
with  the  general  trend  of  decision 
throughout  the  United  States. 

Petition  for  rehearing  denied 
cember  20^  1920. 
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J.  Introduction. 

The  liability  of  the  original  sub- 
scriber to  the  stock  is  not  considered 
herein.  Some  cases,  without  saying 
anything  about  notice,  adhere  to  the 
rule  that  the  owner  and  holder  of  stock 
by  transfer  is  subject  to  the  same  lia- 
bility as  he  would  be  were  he  the  per- 
son to  whom  the  stock 'was  originally 
issued.  This  rule  has  been  adhered  to 
in  cases  involving  the  liability  of  a 
transferee  of  stock,  issued  as  paid  up 
in  property  or  services.  Conley  v. 
Hunt  (1920)  94  Conn.  551,  109  Atl. 
887;  Mallinckrodt  Chemical  Works  v. 
Belleville  Glass  Co.  (1890)  34  111.  App. 
404.  At  least,  a  transferee  of  stock 
issued  for  property  cannot  be  held  lia- 
ble to  an  assessment  where  his  assign- 
or cannot.  Troup  v.  Horbach  (1898) 
53  Neb.  795,  74  N.  W.  326. 

A  transferee  of  stock  which  had 
been  issued  for  property  at  what  seejns 
to  have  been  regarded  as  an  under- 
valuation was  held  not  obligated  to 
pay  the  difference  between  the  value 
of  the  property  and  the  par  value  of 
the  stock,  in  Bruner  v.  Brown  (1894) 
139  Ind.  600,  38  N.  E.  318,  but  this 
case  is  decided  upon  the  theory  that 
no  case  was  made,  even  as  against  the 
subscriber.  The  decision  in  part  rests 
upon  a  notice  on  the  part  of  the  cred- 
itors as  to  the  manner  of  payment  of 
the  stock. 

A  transferee  of  stock  was  held  lia- 
ble in  White,  Corbin  &  Co.  v.  Jones 
(1895)  86  Hun,  57,  34  N.  Y.  Supp.  203, 
because  of  the  failure  of  the  corpora- 
tion to  file  a  certificate,  as  required  by 
the  statute  authorizing  corporations  to 
purchase  property  necessary  for  their 
business,  which  made  stockholders 
liable  for  the  debts  of  the  company 
until  the  certificate  provided  in  the 
statute  should  have  been  filed.  Tbe 
coiArt  says  that  all  that  is  necessary 
for  a  purchaser  to  know,  to  find  out 
whether  or  not  he  !s  liable  under  the 
12  A.L.R.--29. 


statute,  is  to  ascertain  whether  the 
certificate  has  been  filed;,  if  it  has,  he 
is  not  liable ;  if  it  has  not,  he  is  lia- 
ble. 

A  transferee  of  stock  issued  for 
property  was  held  not  liable  in  Wool- 
folk  V.  January   (1895)   131  Mo.  620, 

33  S.  W.  432;  but  in  that  case  the  de- 
cision is  based  upon  the  fact  that  the 
creditor  who  was  attempting  to  hold 
him  liable  was  not  an  innocent  pur- 
chaser of  the  bonds  on  which  his  ac- 
tion was  founded,  but  stood  in  the 
same  relation  to  the  stock  as  his  trans- 
ferrer stood,  and  it  was  admitted  that 
the  latter  could  not  have  held  the  de- 
fendant liable. 

Although  a  transferee  of  stock 
which  had  been  issued  and  full-paid, 
in  consideration  for  property  at  an 
overvaluation,  was  held  not  liable  for 
the  difference  between  the  true  value 
of  the  property  and  the  par  value  of 
the  stock,  in  Mallinckrodt  Chemical 
Works  V.  Belleville  Glass  Co.  (1890) 

34  111.  App.  404.  The  decision  is  based 
upon  the  failure  of  the  plaintiff  to 
allege  such  facts  as  would  invalidate 
the  sale  and  render  the  subscriber  lia- 
ble for  the  difference. 

//.  Transferee  with  notice. 

Where  the  stock  has  been  improper- 
ly issued  as  paid-up  stock,  for  prop- 
erty or  services  at  an  excessive  valua- 
tion, a  transferee  who  has  knowledge 
thereof  is  liable  for  the  unpaid  sub- 
scription in  the  same  manner  as  the 
transferrer. 

Georgia.— Allen  v.  Grant  (1905)  122 
Ga.  552,  50  S.  E.  494. 

Illinois. — Coleman  v.  Howe  (1895) 
154  111.  458,  45  Am.  St.  Rep.  138,  39 
N.  £.  725;  Sprague  v.  National  Bank 
(1898)  172  111.  149,  42  L.R.A.  606,  64 
Am.  St.  Rep.  17,  50  N.  E.  19;  Garden 
City  Sand  Co.  v.  American  Refuse 
Crematory  Co.  (1903)  205  111.  42,  68 
N.  E.  724;  Gillett  v.  Chicago  Title  & 
T.  Co.  (1907)  230  111.  373,  82  N.  E.  891, 

iQwa. — Wishard  v.  Hansen  (1896) 
99  Iowa,  307,  61  Am.  St.  Rep.  238,  68 
N.  W.  691. 
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Minnesota.  —  Wallace  v.  Carpenter 
Electric  Heating  Mfg.  Co.  (1897)  70 
Minn.  321,  68  Am.  St.  Rep.  530,  78  N. 
W.  189. 

MissonrL  —  Van  Cleve  v.  Berkey 
(1898)  143  Mo.  109,  42  L.R.A.  593,  44 
S.  W.  743.     . 

New  York.  —  Douglass  v.  Ireland 
(1878)  73  N.  Y.  100,  4  Mor.  Min.  Rep. 
32. 

Washington.— Davies  v.  Ball  (1911) 
64  Wash.  292,  116  Pac.  833,  Ann.  Cas. 
1914B,  750. 

Thus,  in  Boulton  Carbon  Go.  v.  Mills 
(1889)  78  Iowa,  460,  5  L.R.A.  649,  43 
N.  W.  290,  where  a  corporation  or- 
ganized for  the  purpose  of  carrying 
on  a  certain  business,  the  plant  for 
which  was  already  in  existence,  issued 
its  stock  to  the  owner  of  the  plant  in 
exchange  therefor,  to  an  amount 
greatly  in  excess  of  the  value  thereof, 
a  holder  of  such  stock,  who  was  an 
organizer  and  promoter  of  the  corpo- 
ration, was  held  liable  to  corporation 
creditors  for  the  difference  between 
the  par  value  of  the  stock  and  what 
was  actually  paid  for  it;  and  it  was 
held  to  be  hnmateriar  that  he  had  no 
interest  in  the  plant  at  the  time  of 
the  transfer,  but  purchased  his  stock 
as  full-paid  stock  after  its  issuance, 
and  had  it  reissued  to  himself.  It 
seems,  however,  that  the  measure  of 
the  holder's  liability  in  this  case  was 
the  difference  between  what  he  actual- 
ly paid  for  the  stock  and  the  par  value 
thereof. 

What  amounts  to  notice  is  a  question 
the  answer  to  which  depends  upon 
the  facts  of  the  individual  case.  The 
court,  in  Gillett  v.  Chicago  Title  &  T.' 
Co.  (1907)  230  IlL  373,  82  N.  E.  891, 
recognizes  the  rule  that  an  assignee  of 
stock  issued  as  full-paid  in  considera- 
tion of  property,  without  notice  that 
the  stock  has  not  been  fully  paid,  can- 
not be  made  liable  if  in  fact  the  stock 
is  not  fully  paid,  and  says  that  "  'no- 
tice,' in  this  connection,  must  be  given 
the  ordinary  signification  of  that  term, 
and  means  knowledge  that  the  stock 
was  unpaid,  or  knowledge  of  such  facts 
as  would  have  put  an  ordinarily  pru- 
dent man  upon  inquiry  when  the  in- 
quiry might  reasonably  be  expected  to 
have  led  him  to  knowledge  that  the 


stock  was  unpaid.  .  .  .  Many  of 
the  appellants  knew  precisely  how 
MacKaye  had  paid  for  his  stock,  and 
all  of  the  appellants  acquired  their 
stock,  as  they  knew,  within  a  few 
months  after  the  organization  of  this 
corporation.  They  obtained  it  with- 
out giving  any  valuable  consideration 
therefor,  except  in  a  few  instances 
where  it  is  claimed  that  a  small  per- 
centage of  the  face  value  of  the  stock 
was  paid  therefor  by  services  ren- 
dered, or  by  other  methods,  not  in- 
cluding cash  actually  paid  at  the  time 
of  the  transfer  of  the  stock.  The  fact 
that  the  corporation  had  just  been  or- 
ganized, and  that  its  stock  was  being 
transferred  without,  .or  practically 
without,  any  valuable  consideration, 
was,  we  think,  sufficient  to  put  a  rea- 
sonably prudent  zhan  upon  inquiry, 
and  that  inquiry  would,  in  our  judg- 
ment, have  led  to  knowledge  of  the 
fact  that  the  stock  was  wholly  un- 
paid." Whether  or  not  the  purchaser 
of  stock  has  notice  that  it  is  not  fully 
paid  is  held  to  be  a  question  of  fact 
in  Wishard  v.  Hansen  (1896)  99  Iowa, 
307,  61  Am.  St.  Rep.  238,  68  N.  W.  691. 
In  that  case,  a  finding  of  fact  that  the 
purchaser  did  have  notice  was  sus- 
tained, where  it  appeared  that  the  cor- 
poration involved  owned  only  some  en- 
cumbered land  and  animals,  that  the 
certificate  of  stock,  which  the  pur- 
chaser saw  before  his  purchase,  stated 
that  it  was  held  subject  to  the  articles 
of  incorporation  of  the  company,  and 
to  the  terms  and  conditions  printed  on 
the  back;  and  that  on  the  back  it  was 
stated  that  the  stock  was  fully  paid 
up,  but  that  it  might  be  assessed  at 
such  time  and  in  such  amounts  as 
would  be  necessary  to  meet  the  several 
payment^  of  principal  and  interest  up- 
on the  mortgage  encumbrance  upon 
the  land  and  personal  property  owned 
by  the  company,  and  might  also  be 
assessed  for  the  purpose  of  improvin^^ 
the  property.  It  appeared,  further, 
that  the  purchaser  had  heen  on  the 
land  of  the  company  before  he  pur- 
chased, and  so  far  as  it  appears  knew^ 
its  value.  He  made  no  inquiry  in  re- 
gard to  the  stock  before  the  purchase, 
and,  although  he  resided  within  a 
short  distance  of  the  office  of  the  com- 
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pany,  made  no  effort  to  ascertain  for 
what  the  stock  was  issued,  nor  by  what 
authority  it  was  assessable. 

Ill,  Innocent  purchaser. 

An  innocent  purchaser  for  value  of 
stock  issued  as  paid-up  stock  for  prop- 
erty or  services  at  an  overvaluation  is 
not  liable  to  an  assessment  as  upon 
an  unpaid  subscription,  to  pay  debts 
of  the  corporation. 

United  States. — Foreman  v.  Bigelew 

(1878)  4  Cliff.  508,  Fed.  Cas.  No.  4,934; 
Steacy  v.  Little  Rock  &  Ft.  S.  R.  Co. 

(1879)  5  Dill.  348,  Fed.  Cas.  No.  13,- 
329;  Du  Pont  v.  Tilden  (1890)  42  Fed. 
87;  Re  Remington  Automobile  &  Motor 
Co.  (1907)  82  C.  C.  A.  421,  153  Fed. 
345. 

California.— RHODE  v.  Dock-Hop  Co. 

(reported  herewith)  ante,  437. 

Delaware. — John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.  (1917)  11  Del.  Ch. 
286,  101  Atl.  879. 

IdahoL — Feehan  v.  Kendrick  (1918) 
32  Idaho,  220,  179  Pac.  507. 

Illinois. — Coleman  v.  Howe  (1895) 
154  IIU  458,  46  Am.  St.  Rep.  133,  39 
N.  E.  725;  Sprague  v.  National  Bank 
a898)  172  111.  149,  42  L.R.A.  606,  64 
Am.  St.  Rep.  17,. 50  N.  E.  19;  Gillett 
v.  Chicago  Title  &  T.  Co.  (1907)  230 
IlL  373,  82  N.  E.  891. 

Maryland.— Brant  v.  Ehlen  (1882) 
59  Md.  1. 

MichigaiL — ^Young  v.  Erie  Iron  Co. 
(1887)  65  Mich.  Ill,  31  N.  W-  814. 

Minoari.  —  Meyer  v.  Ruby  Trust 
Min.  &  Mill.  Co.  (1905)  192  Mo.  162, 
90  S.  W.  821. 

New  Jersey. — Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.  (1905)  69 
N.  J.  Eq.  326,  60  Atl,  54. 

Tennessee.  —  Albitztigui  v.  Guada- 
lupe y  Caloo  Min.  Co.  (1893)  92  Tenn. 
598,  22  S.  W.  739. 

Waflhinsrton.— Davies  v.  Ball  (1911) 
64  Wash.  292,  116  Pac.  833,  Ann.  Cas. 
1914B,  760. 

The  holding  in  Zierath  v.  Claggett 
(1920)  —  Cal.  App.  — ,  188  Pac.  837, 
to  the  effect  that  the  transferees  of 
stock  issued  for  property  at  an  over- 
▼alaation  stand  in  exactly  the  same 
position  as  the  transferrers,  seems  to 
be  contrary  to  the  decision  in  Rhodb 
▼•  DOCK-HOF  Co.  (reported  herewith) 


ante,  437.  The  court  in  the  Zierath 
Case  cited  in  support  of  its  decision. 
Perkins  v.  Cowles  (1910)  157  Cal.  625,. 
30  L.R.A.(N.S.)  283,  137  Am.  St.  Rep. 
158,  108  Pac.  711,  a  case  involving 
stock  which  did  not  purport^  on  the 
books  of  the  corporation,  to  be  paid 
up,  although  it  was  represented  to  the 
transferee  by  the  transferrers,  includ- 
ing the  president  of  the  corporation, 
as  paid  up.  That  case,  it  will  be  ob- 
served, is  not  within  the  scope  of  this 
annotation,  and  is  distinguished  in 
Rhodb  v^  Dock-Hop  Co.  (reported 
herewith).  The  court  in  the  Zierath 
Case  also  refers  to  a  case  of  the  same 
name  as  the  reported  case,  giving  the 
citation,  "190  Pac.  — ."  No  such  case 
is  reported  in  that  volume  of  the  Pa- 
cific Reporter,  and  it  will  be  observed 
that  the  reported  case  reaches  a  con- 
trary conclusion. 

in  Rood  V.  Whorpon  (1896)  20  C. 
C.  A.  332,  46  U.  S.  App.  6,  74  Fed.  118, 
where  stock  was  issued  for  property, 
and  a  portion  of  it  returned  to  the 
treasury  of  the  corporation  to  be  sold 
as  paid-up  stock  to  furnish  a  working 
capital,  the  court  held  that  the  value 
of  the  property  would  be  applied  on 
such  stock,  so  as  to  render  it  paid  up 
in  the  hands  of  bona  fide  holders,  if 
the  property  was  not  sufficient  to  pay 
for  all  the  stock  issued. 

A  statute  which  made  shares  of 
stock  in  the  company  payable  in  cash 
unless  the  same  should  have  been  oth- 
erwise determined  by  contract  to  be 
made  in  writing  and  registered  with 
the  registrar  of  joint  stock  companies 
at  or  before  the  issue  of  such  shares, 
which,  it  is  admitted,  would  have  pre- 
vented a  subscriber  to  stock  from  set- 
ting up  payment  in  property  because 
of  failure  to  comply  with  the  statute, 
was  held  not  so  to  operate  as  against 
a  bona  fide  transferee  of  the  stock,, 
with  no  knowledge  that  there  had  been 
a  failure  to  comply  with  the  above 
statute.  Burkinshaw  v.  Nicolls  (1878) 
L.  R.  3  App.  Cas.  (Eng.)  1004,  26 
Week.  Rep.  819,  39  L.  T.  N.  S.  308. 

Various  theories  have  been  advanced 
by  the  courts  for  the  rule  stated  at 
the  beginning  of  this  subdivision.  In 
Brant  v.  Ehlen  (1882)  59  Md.  1,  the 
court  states  the  question,  "Whether  as 
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bona  fide  transferees  of  shares  of  stock 
issued  by  the  company  to  the  original 
subscribers  as  full-paid  shares,  and 
sold  by  them  as  such,  the  defendants 
are  liable  in  an  action  by  a  creditor 
of  the  company  for  unpaid  instalments 
on  said  shares,  if  it  should  turn  out 
that  they  were  not  in  fact  full-paid 
shares?"  Answering  this,  question, 
the  court  says:  "We  doi  not  see  on 
what  grounds  the  liability  of  the  de- 
fendants as  bona  fide  transferees  could 
be  maintained.  The  liability  for  sub- 
scriptions of  stock  in  a  corporation  is 
founded  on  contracts.  Where  one 
agrees  to  take  a  certain  number  of 
shares,  the  law  implies  a  promise  to 
pay  for  them,  according  to  the  terms 
of  his  subscription.  If  they  are  sold 
before  all  the  instalments  are  paid, 
and  are  bought  with  such  knowledge, 
the  law  implies  a  promise  on  the  part 
of  the  purchaser  to  pay  whatever  may 
be  due  thereon  according  to  the  terms 
of  the  original  subscription.  In  such 
cases,  the  purchaser  stands  in  the 
shoes  of  the  original  subscriber. 
These  are  elementary  principles,  about 
which  there  can  be  no  contention.  But 
where  shares  are  issued  by  the  com- 
pany to  the  subscriber  as  full-paid 
shares,  and  are  sold  by  the  subscriber 
as  such,  there  is  no  ground  on  which 
a  promise  can  be  implied  on  the  part 
of  the  purchaser  without  notice,  to 
be  answerable,  either  to  the  company 
or  to  its  creditors,  should  the  repre- 
sentations on  the  faith  of  which  he  . 
purchased  prove  to  be  false.  He  could 
not  be  held  liable  on  the  ground  of 
contract,  because  he  never  agreed  to 
purchase  any  other  shares  than  full- 
paid  shares ;  and  if  it  be  said  that  the 
shares  were  fraudulently  issued,  he 
could  not  be  held  liable  on  the  ground 
of  fraud,  bepause  he  was  in  no  sense 
a  party  to  the  fraud.  The  company, 
beyond  all  question,  could  not  under 
such  circumstances  maintain  an  action 
against  him,  because  it  would  be  es- 
topped by  its  own  acts  and  declara- 
tions. ...  It  was  said  the  pur- 
chaser ought  to  ascertain  by  inquiry 
whether  the  stock  issued  by  the  com- 
pany was  in  fact  full-paid.  It  must 
be  admitted,  however,  that  this  obliga- 
tion rests  with  equal,  if  not  greater. 


force  on  the  creditor.     He  deals  di- 
rectly with  the  company,  and  has,  it 
is  fair  to  presume,  greater  means  and 
facilities  for  ascertaining  its  real  con- 
dition and  its  claims  to  confidence  and 
credit  than   the   purchaser   of   stock 
which  is  sold  on  the  market,  and  sold, 
too,  in  most  instances,  at  a  distance 
from  the  company's  place  of  business." 
In  holding  a  bona  fide  transferee  of 
shares  of  stock  which  purported  upon 
its  face  to  be  fully  paid  up  and  non- 
assessable,  not  liable  to  further  as- 
sessments to  pay  the  debts  of  the  cor- 
poration, the  court  in  Young  v.  Erie 
Iron  Co.  (1887)  65  Mich.  Ill,  31  N.  W. 
814,  says :    "They  were  importuned  to 
purchase  this  stock  as  others  were  by 
the  Wrights  [the  promoters  of  the  cor- 
poration], and  bought  it  in  good  faith, 
relying  upon  its  being  paid  and  non- 
assessable as  shown  by  the  certificates. 
They  did  not  purchase,  and  it  is  not 
pretended  they  did,  with  any  intent  of 
defrauding  the  creditors  of  the  com- 
pany or  anyone  else,  but  bought  the 
stock  as  a  business  investment,   be- 
lieving that  it  would  pay.    .    .    .    They 
have  lost  what  they  paid  for  it,  and 
have  gained  nothing,  save  it  be  ex- 
perience in  mining  and  in  litigation. 
They  have  no  better  opportunities  of 
knowing  the  mode  and  manner  of  the 
organization  of  the  corporation,  or  the 
worth  of  the  leasehold  interest,  than 
any  creditor  had  before  he  became  a 
creditor."     The  court  in  Easton  Nat. 
Bank  v.  American  Brick  &  Tile  Co. 
(1905)   69  N.  J.  Eq.  326,  60  Atl.  54, 
says:     "The   liability  of  transferees 
for  assessments  on  account  of  unpaid 
stock  has  been  the  subject  of  much 
consideration   by  the  courts   of  this 
country,   resulting  in   radical   differ- 
ences of  opinion;  but  in  my  judgment 
the  weight  of  authority  and  sound  rea« 
son  support  the  view  that  a  bona  fide 
transferee  of  stock,  the  certificate  for 
which  recites  that  it  is  full-paid,  is  not 
liable  to  make  good  the  contract  of  the 
original  subscriber  if  the  transferee 
had  no  knowledge  that  the  subscriber 
has  not  paid  in  full,  no  notice  of  any 
fact  from  which  knowledge  may  be 
inferred,  or  which  requires  him  to  in- 
quire as  to  the  truth  of  such  state- 
ment.   The  right  to  hold  a  stockholder 
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for  an  unpaid  subscription  in  the  in- 
terest of  creditors  rests  upon  the  doc- 
trine that  the  capital  stock  is  a  trust 
fund  for  the  payment  of  the  obliga- 
tions of  the  company,  and  that  th^  sub- 
scription creates  a  debt  due  to  the 
corporation,  upon  which  a  creditor 
may  rely  and  which  the  company  can- 
not remit  to  his  injury.  The  contract 
between  the  corporation  and  the  sub- 
scriber is,  that  for  the  stock  issued  he 
will  make  full  payment,  and  any  atr 
tempt  to  avoid  this  by  waiver  or  other 
device  will  not  excuse  the  subscriber 
to  the  injury  of  the  creditor ;  but  there 
is  no  equitable  reason  why  the  cred- 
itor should  be  allowed  to  shift  the 
right  he  holds  against  the  contractor, 
to  a  bona  fide  transferee  without 
knowledge  of  the  infirmity,  and  to 
imply  that  he  has  assumed  a  contract 
of  which  he  has  no  knowledge,  and 
which  he  would  not  have  made  had  he 
been  informed  regarding  it."  In  Phe- 
lan  V.  Hazard  (1878)  5  Dill.  45,  Fed. 
Gas.  No.  11,068,  12  Mor.  Min.  Rep.  41, 
the  court  does  not  definitely  decide  the 
question  under  annotation,  but  in  dis- 


cussing it  says  that,  upon  the  transfer 
to  the  corporation  of  the  property 
agreed  to  be  transferred  in  payment 
of  the  stock,  the  corporation  had  been 
paid  precisely  what  it  had  agreed  to 
accept  as  payment,  and  continues: 
"Unless  this  agreement  is  rescinded  or 
set  aside  for  fraud,  how  can  it  be  said 
that  the  stock  has  not  been  paid  for? 
The  parties  have  agreed  that  it  has 
been  paid  for,  and  that  agreement  is 
conclusive,  unless  it  is  rescinded  or 
impeached  for  fraud,  and  this  canngt 
be  done  unless  the  attack  is  directly 
made.  Undoubtedly,  such  an  attack 
could  be  made  while  the  stock  was  in 
the  hands  of  the  original  takers  of  it, 
but  it  is  not  so  clear  that  it  cou]d  be 
made  by  a  subsequent  creditor  of  the 
corporation  against  a  transferee  of  the 
stock  for  value,  who  purchased  the 
same  in  good  faith  as  full-paid  stock, 
relying  upon  the  records  of  the  cor- 
poration which  showed  the  shares  to 
have  been  fully  paid  for,  and  the  man- 
ner in  which  the  payment  had  been 
made."  W.  A.  E, 


CITY  OF  NASHVILLE 

V. 

OLIVER  BLACK,  Plff.  in  Certiorari. 

Tennessee  Supreme  Court -^  February  10,  1920* 

(142  Tenn.  397,  219  S.  W.  1043.) 

Highway  —  defective  condition  —  negligence  in  turning  yehicle  between 
comers  of  block. 

1.  Violation  of  an  ordinance  prohibiting  the  turning  of  vehicles  upon 
a  street  between  the  comers  of  a  block  may  prevent  recovery  for  injury 
due  to  a  wheel  of  the  vehicle  dropping  into  a  hole  negligently  left  in  the 
pavement. 

[See  note  on  this  qiiestion  beginning  on  page  458.] 


Evidence  —  burden  of  proof  —  notice 
of  injury. 

2.  One  seeking  to  hold  a  municipal 
corporation  liable  for  injury  due  to  a 
defective  condition  of  a  street  pave- 


ment  must   prove  the   giving    of   the 
statutory  notice  of  the  injury,  where 
the  statute  provides  that  no  suit  shall 
be  brought  unless  the  notice  is  given. 
[See  13  R.  C,  L.  487.] 


Cebtiorari  to  the  Court  of  Civil  Appeals  to  review  a  judgment  revers- 
ing a  judgment  of  the  Circuit  Court  for  Davidson  County  in  plaintiff's 
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favor  in  an  action  brought  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  defective  condition  of  a  street  pavement  in  the 
defendant  city.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  T.  J.  McMorrough  and  W.  H. 
Hodgkins  for  plaintiff  in  certiorari. 

Messrs.  A.  G.  Ewing,  Jr.,  and  J. 
Washington  Moore  for  defendant  in 
certiorari. 

Hall,  3.y  delivered  the  opinion  of 
the  court : 

An  action  of  damages  brought  by 
the  plaintiff  below,  Oliver  Black, 
against  the  defendant  below,  city  of 
Nashville,  in  the  circuit  court  of 
Davidson  county,  to  recover  for  per- 
sonal injuries  sustained  by  him  on 
account  of  being  thrown  from  a 
wagon,  in  which  he  was  riding  along 
Gay  street  in  the  city  of  Nashville, 
and  which  fall,  it  is  claimed  by  plain- 
tiff, was  caused  by  the  defective  con- 
dition of  said  street. 

The  defendant  interposed  a  plea 
of  not  guilty  to  the  plaintiff's  dec- 
laration. 

The  case  was  tried  before  the 
court  and  a  jury,  resulting  in  a  ver- 
dict for  the  sum  of  $2,500  in  favor 
of  the  plaintiff.  The  defendant 
moved  for  a  new  trial. 

Pending  the^hearing  of  the  motion 
for  a  new  trial,  the  circuit  judge 
suggested  a  remittitur  of  $500. 
This  was  accepted  by  the  plaintiff. 
Whereupon  the  defendant's  motion 
for  a  new  trial  was  overruled,  and 
judgment  was  entered  against  the 
defendant  for  $2,000,  from  which  it 
appealed  to  the  court  of  civil  ap- 
peals. That  court  reversed  the  judg- 
ment upon  certain  errors  assigned 
by  the  defendant,  and  remanded  the 
case  for  a  new  trial.  The  plaintiff 
has  filed  his  petition  for  writ  of 
certiorari,  and  the  case  is  now  before 
this  court  for  review. 

The  plaintiff,  at  the  time  of  the 
accident  resulting  in  his  injuries, 
lived  on  the  north  side  of  Gay  street. 
Gay  street  is  located  immediately 
north  of  the  Capitol  grounds,  and 
runs  east  and  west.  Plaintiff's  resi- 
dence was  between  Seventh  avenue 
and  Eighth  avenue.  He  was  in  the 
employ  of  Naive-Spillers  Company. 
The    accident    occurred    at    night, 


shortly  after  dark.     The  plaiiitiff 
drove  home  in  a  one-horse  ivagon, 
upon  which  was  located  a  high  seat 
near  the  front  end.    He  stopped  the 
wagon  near  the  front  of  his  resi- 
dence so  that  it  stood  alongside  the 
curbing  on  the  north  or  left-hand 
side  of  the  street,  with  the  horse's 
head  turned  east.    The  wagon  was 
left  standing  in  this  position  while 
the  plaintiff  ate  his  supper,  after 
which  he  and  another  colored  man 
named  Jones  got  in  the  wagon  for 
the  purpose  of  driving  back  to  the 
place  of  business  of  Naive-Spillers 
Company.     It  was  their  intention 
to  go  by  the  home  of  one  of  plain- 
tiff's employers,  and  take  him  in  the 
wagon  from  his  home  to  his  said 
place  of  business.    The  home  of  said 
employer  could  most  conveniently  be 
reached  by  traveling  south  on  Eighth 
avenue.    Plaintiff  drove  the  wagon 
a  short  distance  east  from  the  place 
where  he  had  left  it  standing,  when 
he  undertook  to  turn  it  around  in 
Gay  street  near  the  center  of  the 
block.     In  turning,  the  right-hand 
wheel  of  the  wagon  dropped  into  a 
hole  in  the  street  with  such  force 
and  suddenness  that  plaintiff  was 
thrown  from  the  seat  down  between 
the  front  end  of  the  wagon  and  the 
rear  end  of  the  horse.    He  caught  on 
the  breeching  of  the  harness,  but  the 
dropping  of  the  wheel  into  the  hole 
and  the  falling  of  plaintiff  so  fright- 
ened the  horse  that  he  suddenly 
lunged    forward,    when    the    right 
front  wheel  of  the  wagon  was  jerked 
out  of  this  hole  and  into  another 
hole  with  such  force  that  the  plain- 
tiff lost  his  hold  on  the  breeching 
and  was  thrown  to  the  street,  and 
was  struck  about  the  face  and  head 
either  by  some  part  of  the  wagon 
or  the  hind  foot  of  the  horse,  and 
was  seriously  injured. 

The  plaintiff's  declaration  predi- 
cates his  right  to  recover  upon  the 
unsafe  condition  in  which  that  por- 
tion of  Gay  street  where  the  acci- 
dent occurred  was  kept  by  the  de- 
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fendant,  it  being  averred  that  there 
were  several  large,  deep,  and  dan- 
gerous holes  at  said  point  in  said 
street;  that  these  holes,  or  some  of 
them,  had  been  there  for  more  than 
a  year;  and  that  their  existence  was 
known  to  defendant,  or  could  have 
been  known  by  it  by  the  exercise  of 
ordinary  care. 

Evidence  was  offered  by  the  plain- 
tiff tending  to  show  that  the  street 
was  constructed  of  an  inferior  quali- 
ty of  stone;  that  the  hole  in  the 
street  into  which  the  wheel  of  plain- 
tiff's wagon  first  dropped  was  about 
10  feet  in  length,  about  1  foot  deep, 
and  varied  in  width  from  1  to  3 
feet ;  that  the  second  hole  into  which 
the  wheel  of  the  wagon  dropped  was 
near  the  first  hole,  and  was  substan- 
tially the  same  size,  probably  a  little 
deeper  and  a  little  wider ;  that  there 
was  still  another  hole  in  the  street, 
further  west,  but  not  quite  so  deep 
as  the  first  and  second,  but  about 
the  same  length.  This  third  hole, 
in  some  places,  was  about  a  foot 
wide.  There  was  a  fourth  hole  op- 
posite a  church  situated  on  said 
street,  which  was  about  8  feet  in 
length,  about  1  foot  wide,  and  from 
3  to  8  inches  deep. 

It  appears  from  the  evidence  that, 
when  the  wheel  of  the  wagon 
dropi>ed  kito  the  first  hole,  Jones, 
plaintiff's  companion,  grabbed  the 
perpendicular  pole  which  was  on  the 
wagon,  and  which  was  used  for  the 
purpose  of  adjusting  an  umbrella 
over  the  driver.  The  horse  became 
frightened  when  the  wheel  dropped 
into  the  first  hole,  ran  away,  and 
Jones  was  also  thrown  from  the 
wagon. 

At  the  time  of  the  accident  the  de- 
fendant had  in  force  an  ordinance 
which  provided,  among  other  things, 
as  follows : 

"No  vehicle  shall  biack  or  make  a 
turn  in  any  street  except  at  the  cor- 
ners; vehicles  shall  go  either  round 
the  block  or  to  a  comer  sufficiently 
wide  to  turn  in  without  backing. 

"No  vehicle  shall  stop  with  its  left 
side  to  the  curb,  except  on  estab- 
lished cab,  hack,  and  truck  stands, 
and  on  such  streets  and  avenues 
where  one-way  trs^ffic  prevails. 
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"...  To  insure  the  safety  of 
the  traveling  public  and  of  expedi- 
tion in  handling  traffic,  any  violation 
of  any  of  the  foregoing  provisions 
shall  be  deemed  a  misdemeanor  and 
any  person,  firm  or  corporation,  up- 
on conviction  shall  be  punished  by  a 
fine  of  not  less  than  $5  nor  more 
than  $50." 

Gay  street  is  not  a  street  on  which 
one-way  traffic  prevails. 

The  trial  judge  permitted  the  de- 
fendant to  introduce  said  ordinance 
in  evidence,  and  its  violation  by  the 
plaintiff  by  attempting  to  turn  his 
wagon  around  in  the  street  near  the 
center  of  the  block,  and  between  cor- 
ners, was  relied  on  by  the  defendant 
as  contributory  negligence  which 
barred  the  plaintiff's  right  to  re- 
cover. The  trial  judge,  however,  in- 
structed the  jury  that  this  ordinance 
was  not  applicable  to  the  case  on 
trial,  and  that  they  should  not  con- 
sider the  same. 

After  the  trial  judge  had  finished 
his  general  charge  to  the  jury,  the 
defendant  requested  the  following 
special  instruction :  "The  court  in- 
structs you,  gentlemen  of  the  jury, 
that  the  plaintiff  admits  that  he 
turned  the  horse  and  wagon  around 
in  Gay  street  in  the  block  between 
Seventh  avenue  north  and  Eighth 
avenue  north.  The  traffic  ordinance 
of  the  city  of  Nashville,  introduced 
in  evidence,  makes  it  unlawful  and  a 
misdemeanor  for  a  person  so  to  turn 
around  a  vehicle  upon  a  street  in  a 
block  between  cross  streets.  The  vio- 
lation of  said  traffic  ordinance  was 
negligence  ori  the  part  of  plaintiff, 
and  if  you  shall  find  that  such  turn- 
ing around  of  the  wagon  and  horse 
by  the  plaintiff  proximately  caused 
his  injury,  or  directly  contributed  to 
his  injury  as  a  proximate  cause 
thereof,  your  verdict  should  be  for 
the  defendant." 

The  trial  judge  refused  to  give 
this  special  request  in  charge  to  the 
jury,  and  his  action  in  withdrawing 
said  ordinance  from  the  considera- 
tion of  the  jury,  and  in  refusing  to 
give  said  special  request  in  charge 
to  the  jury,  was  assigned  for  error 
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by  the  defendant  in  the  court  of  civil 
appeals.  That  court  sustained  said 
assignment,  holding  that  the  jury 
should  have  been  permitted  to  con- 
sider the  plaintiff's  violation  of  said 
ordinance,  and  determine  whether 
or  not  its  violation  directly  and 
proximately  contributed  to  his  in- 
juries. This  holding  of  the  court  of 
civil  appeals  is  made  the  basis  of  the 
plaintiff's  first  assignment  of  error 
in  this  court. 

In  2  McQuillin  on  Municipal  Cor- 
porations, p.  855,  it  is  said  that  evi- 
dence of  the  violation  of  an  ordi- 
nance by  plaintiff  in  an  action  for 
damages  is  admissible  to  shovvr  con- 
tributory negligence  on  his  part.  It 
has  been  held  that  evidence  that  the 
plaintiff  was  driving  at  a  rate  of 
speed  greater  than  that  permitted  by 
an  ordinance  is  admissible  on  the 
question  of  his  negligence.  Hall  v. 
Ripley,  119  Mass.  135. 

In  3  Abbott  on  Municipal  Corpo- 
rations, p.  2281,  in  discussing  the 
question  of  to  whom  the  municipali- 
ty owes  the  duty  of  keeping  its  high- 
ways in  repair,  it  is  said  that  the 
duty  operates  in  favor  only  of  those 
who  are  using  public  ways  for  law- 
ful purposes  and  in  a  lawful  man- 
ner; and  if  injuries  occur  by  reason 
of  defects  to  those  who  may  be  at 
the  time  violating  some  ordinance  in 
respect  of  the  use  of  streets,  or 
otherwise,  where  the  violation  di- 
rectly contributes  to  the  injury,  the 
plaintiff  cannot  recover. 

In  Carroll-Blake  Constr.  Co.  v. 
Boyle,  140  Tenn.  178,  203  S.  W.  945, 
it  was  held  that  the  violation  of  a 
valid  city  ordinance  .is  negligence 
per  se,  and  that,  where  the  act  of  the 
defendant  in  violating  the  ordinance 
is  the  proximate  cause  of  the  injury 
suffered,  he  is  liable  to  the  plaintiff, 
— citing  Schmalzried  v.  WTiite,  97 
Tenn.  37,  32  L.R.A.  782,  36  S.  W. 
393 ;  Adams  v.  Cumberland  Inn  Co. 
117  Tenn.  470,  101  S.  W.  428. 

The  court,  continuing,  said :  "For 
the  same  reason  it  follows  that  one 
who  has  been  injured  as  the  proxi- 
mate result  of  his  own  violation  of 
a  valid  ordinance  is  precluded  from 
a  recovery." 


We  are  of  the  opinion  that  the 
court    of    civil    ap- 
peals was  correct  in  "JSlJive" 
holding  that  the  cir-  condition- 
cult  judge  erred  m  tuning  vehicle 
instructing  the  jury  UrwolS.  *^**~*^'* 
not  to  consider  said 
ordinance,  and  in  refusing  to  give 
the  defendant's  special  request   in 
charge. 

It  is  next  insisted  that  the  court 
of  civil  appeals  erred  in  holding  that 
the  trial  judge  committed  error  in 
refusing  the  defendant's  special  re- 
quest, stating,  in  substance,  that,  if 
the  evidence  failed  to  show  that  the 
defendant  was  given  notice  of  plain- 
tiff's injury,  as  required  by  law, 
their  verdict  should  be  for  the  de- 
fendant. 

By  chapter  55  of  the  Public  Acts 
of  1913,  it  is  provided:  "That  no 
suit  shall  be  brought  against  any 
municipal  corporation  in  this  state 
on  account  of  injuries  received  by 
person  or  property  on  account  of  the 
negligent  condition  of  any  street,  al- 
ley, sidewalk,  or  highway  of  such 
municipality,  unless  within  ninety 
days  after  such  injury  to  the  person 
or  property  has  been  inflicted;  a 
written  notice  shall  be  served  upon 
the  mayor  of  said  municipality  stat- 
ing the  time  and  place  where  said 
injury  was  received,  and  the  general 
nature  of  injury  inflicted.  The  fail- 
ure to  give  the  notice  prescribed  in 
this  act  within  the  time  set  out  shall 
be  valid  defense  against  any  and  all 
liability  of  the  city  which  might 
otherwise  exist  on  account  of  the  de- 
fective or  negligent  condition  of  said 
street,  alley,  sidewalk,  or  highway; 
and  provided,  further,  that  proof  of 
registered  letter  by  registry  receipt 
addressed  to  the  mayor  setting  forth 
the  injury  and  place  of  injury  com- 
plained of  shall  be  a  complete  com- 
pliance with  this  act." 

In  the  instant  case  there  is  no 
averment  in  the  plaintiff's  declara- 
tion that  the  notice  required  by  the 
above  statute  was  given,  and  no  evi- 
dence was  offered  by  the  plaintiff 
tending  to  show  that  such  notice 
was  given.  The  question  of  whether 
it  was  incumbent  upon  the  plaintiff 
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to  plead  the  srivinsr  of  notice  in  his 
declaration  was  not  raised  by  de- 
murrer, and  therefore  is  not  really 
before  the  court  for  determination. 
The  question  is  presented,  however, 

Was  the  plaintiff  re- 
biirden^^proof  Quired  to  prove  the 
•I'JitI?*  •'  giving  of  the  stat- 

utory  notice  as  a 
condition  precedent  to  his  right  to 
recover?  We  are  of  the  opinion  that 
this  question  must  be  answered  in 
the  affirmative. 

In  McQmllin  on  Municipal  Cor- 
porations, vol.  6,  §  2714,  it  is  said: 
''In  the  absence  of  a  statute  or  char- 
ter provision  so  requiring,  no  notice 
of  tiie  accident  need  be  given  the 
municipality  before  suit  is  brought 
to  recover  damages  for  the  injuries. 
However,  such  a  requirement  is  gen- 
erally found  in  the  statutes  or  char- 
ter, and  such  provisions,  construed 
as  mandatory  and  a  condition  pre- 
cedent to  the  right  to  sue,  are  uni- 
versally upheld,  and  the  general  rule 
is  that  even  the  municipality  itself 
cannot  waive  a  compliance  with  such 
a  requirement,  although  as  to  the 
latter  the  authorities  are  conflict- 
ing." 

The  statement  of  the  rule  by  Mr. 
McQuillin  is  supported  by  the  fol- 
lowing cases:  Mitchell  v.  Worces- 
ter, 129  Mass.  525;  Schmidt  v. 
Fremont,  70  Neb.  577, 97  N.  W.  830 ; 
Forseyth  v.  Oswego,  107  App.  Div. 
187,  95  N.  Y.  Supp.  33 ;  Ft.  Worth 
V.  Shero,  16  Tex.  Civ.  App.  487,  41 
S.  W.  704 ;  Luke  v.  El  Paso,  —  Tex. 
Civ.  App.  — ,  60  S.  W.  363;  Hay 
V.  Baraboo,  127  Wis.  1,  3  L.R.A. 
IN.S.)  84,  115  Am.  St.  Rep.  977, 
105  N.  W.  654 ;  Winter  v.  Niagara 
Falls,  190  N.  Y.  198,  123  Am.  St. 
kep.  540,  82  N.  E.  1101,  13  Ann. 
Cas.  486 ;  Frasch  v.  New  Ulm,  130 
Minn,  41,  L.R.A.1915E,  749,  153  N. 
W.  121 ;  Nichols  v.  Minneapolis,  30 
Minn.  545,  16  N.  W.  410 ;  Tonn  v. 
Helena,  42  Mont.  127,  86  L.R.A. 
(N.S.)  1136,  111  Pac.  715,  8  N.  C. 
C.  A.  437.  Chapter  55  of  the  Acts  of 


1913  was  held  to  be  constitutional 
in  the  case  of  White  v.  Nashville, 
134  Tenn.  688,  185  S.  W.  721,  Ann. 
Cas.  1917D,  960. 

In  Hughes  v.  Nashville,  137  Tenn. 
177,  192  S.  W.  916,  it  was  held  that 
notice  of  injuries  to  the  mayor  of 
the  municipality,  as  required  by  said 
act,  was  indispensable,  except  in 
cases  where  the  injury  complained 
of  is  the  direct  and  open  result  of 
an  act  committed  by  the  city  iteelf . 
It  was  held  in  such  cases  that  the 
municipality,  which  is  entitled  to  the 
notice,  must  know  of  the  injury,  and 
hence  notice  would  be  unnecessary. 

In  the  case  of  Nashville  v.  Hull, 
MS.  opinion  by  this  court  delivered 
at  its  December  term,  1917,  it  was 
intimated  that  it  was  necessary  for 
the  plaintiff  to  plead  and  prove  the 
giving  of  the  notice  required  by  the 
Act  of  1913  as  a  condition  precedent 
to  his  right  to  recover.  In  that  opin- 
ion it  is  said :  "The  authorities  cited 
by  the  city  seem  to  hold  that  com- 
pliance with  statutes  like  the  Act  of 
1913  must  be  pleaded  and  proved, 
and  we  are  not  disposed  to  contro- 
vert those  authorities  herein." 

If,  as  provided  by  the  statute,  "no 
suit  shall  be  brought"  unless  the  no- 
tice is  given,  it  would  seem  to  follow 
that,  in  order  to  authorize  the  bring- 
ing of  the  suit  and  to  succeed  there- 
in, the  plaintiff  must  show  that  the 
required  notice  was  given.  We  do  not 
think  the  provision  appearing  later 
on  in  the  act,  to  the  effect  that  the 
failure  to  give  the  required  notice 
shall  be  a  valid  defense  against  lia- 
bility, in  any  way  modifies  the  pre- 
vious provision  to  the  effect  that  no 
suit  shall  be  brought  unless  said  no- 
tice is  given.  We  think  this  latter 
provision  is  but  further  evidence  of 
the  intention  of  the  legislature  to 
make  the  giving  of  the  notice  man- 
datory and  a  condition  precedent  to 
the  plaintiff's  right  to  recover. 

We  are  of  the  opinion  that  there  is 
no  error  in  the  judgment  of  the 
Court  of  Civil  Appeals,  and  it  is 
affirmed,  with  costs. 
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^^olation  of  statute  or 

violator's 


ANNOTATION. 


regulating  movement  of  vehicles  as  aflFecting 
to  recover  for  negligence. 


I.  Scope,  458. 
IT.  General  rules,  458. 
III.  Application  of  general  rules: 

a.  Excessive  speed,  463. 

b.  Violations  of  rules  of  the  road, 

465. 

J.  Scope, 

It  will  be  observed  that  the  title 
confines  this  annotation  to  regulations 
as  to  the  movement  of  vehicles,  which 
limitation,  of  course,  excludes  cases 
dealing  solely  with  the  question  of  the 
effect  of  failure  upon  the  part  of  an 
owner  or  operator  of  a  vehicle  to  com- 
ply with  statutes  or  ordinances  regu- 
lating lights,  registration,  licenses, 
signals,  safety  appliances,  operation 
during  prohibited  hours  or  on  partic- 
ular days,  etc.  In  other  words,  by  the 
phrase,  "statutes  or  ordinances  regu- 
lating the  movement  of  vehicles,"  as 
used  in  the  title  to  this  annotation,  are 
meant  statutes  or  ordinances  dealing 
with  the  manner,  direction,  course, 
place,  etc.,  of  vehicles  in  public  places ; 
such,  for  example,  as  those  dealing 
with  stopping,  standing,  backing,  turn- 
ing, speed,  place  on  highway  or  street 
while  running,  etc. 

II.  General  rules. 

As  to  cutting  corners  with  auto- 
mobile as  negligence,  see  annotation 
in  6  A.L.R.  321;  and  generally  as  to 
liability  for  injury  by  automobile 
while  being  backed,  see  annotation  in 
2  A.L.R.  1499. 

It  is  well  settled  that  the  violation 
of  a  statute  or  ordinance  regulating 
the  movement  of  vehicles  on  public 
streets,  highways,  bridges,  etc.,  which 
does  not  contribute  directly  to  an  in- 
jury, does  not  relieve  from  liability 
either  a  municipality  which  has  failed 
to  properly  construct  or  maintain  a 
public  way,  or  an  individual  who  has 
been  guilty  of  negligence;  and  con- 
versely, that  such  a  violation,  if  proxi- 
mately causing  an  injury,  may  be  set 
up  as  a  defense  by  pleading  it  as  con- 
tributory negligence. 


III. — continued. 

c.  Prohibited  use  of  sidewalk,  468. 

d.  Unlawful  use  of  bridges,  468. 

e.  Using  street  or  other  public  place 

for  unlawful  purpose,  469. 

f.  Driving  while  intoxicated,  469. 

Alabama.  —  Cullman  v.  McMinn 
(1895)  109  Ala.  614,  19  So.  981;  Watts 
V.  Montgomery  Traction  Co.  (1912) 
175  Ala.  102,  57  So.  471. 

California.  —  George  v.  McManus 
(1915)  27  Cal.  App.  414,  150  Pac.  73; 
Ham  V.  Los  Angeles  County  (1920)  — 
Cal.  App.  — ,  189  Pac.  462. 

Colorado.— Pueblo  v.  Smith  (1893)  3 
Colo.  App.  386,  33  Pac.  685 ;  Thunborg 
v.  Pueblo  (1902)  18  Colo.  App.  80,  70 
Pac.  148,  12  Am.  Neg.  Rep.  220. 

Connecticut.  —  Broschart  v.  Tuttle 
(1890)  59  Conn.  1,  11  L.R.A.  33,  21 
Atl.  925;  O'Neil  v.  East  Windsor 
(1893)  63  Conn.  150,  27  Atl.  237;  Cof- 
fin V.  Laskau  (1915)  89  Conn.  325, 
L.R.A.1915E,  959,  94  Atl.  370;  Allen 
V.  Pearson  (1915)  89  Conn.  401,  94 
Atl.  277;  Feehan  v.  Slater  (1915)  89 
Conn.  697,  96  Atl.  159,  12  N.  C.  C,  A. 
436. 

Delaware. — Carswell  v.  Wilmington 
(1897)  2  Marv.  360,  43  Atl.  169;  And- 
erson V.  Wilmington  (1899)  2  Penn. 
28,  43  Atl.  841;  Garrett  v.  People's  R. 
Co.  (1906)  6  Penn.  29,  64  Atl.  254; 
Travers  v.  Hartman  (1914)  5  Boyce, 
302,  92  Atl.  855. 

Georgia. — Atlanta  Street  R.  Co.  v. 
Walker  (1893)  93  Ga.  462,  21  S.  E.  48. 

Illinois. — Illinois  C.  R.  Co.  v.  Scheev- 
ers  (1907)  134  111.  App.  514,  affirmed 
in  (1908)  235  111.  227,  85  N.  E.  192; 
Donovan  v.  Lambert  (1908)  139  111. 
App.  532;  Lawrence  v.  Channahon 
(1910)  157  111.  App.  560  (dicta); 
Haumesser  v.  Central  Brewing  Co. 
(1910)  158  111.  App.  648;  Latham  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1913) 
179  111.  App.  324;  Marx  v.  Chicago 
Daily  News  Co.  (1915)  194  111.  App. 
322;  Culver  v.  Harris  (1918)  211  111. 
App.  474.  And  see  0  shorn  v.  Mt. 
Vernon  (1915)  197  111.  App.  267. 
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Indiana. — Mayer  v.  Mellette  (1917) 
65  Ind.  App.  54,  114  N.  E.  241. 

Iowa.— Henries  v.  Waterloo  (1901) 
114  Iowa,  374,  86  N.  W.  806;  Tackett 
V.  Taylor  County  (1904)  123  Iowa,  149, 
98  N.  W.  730 ;  Streeter  v.  Marshalltown 
(1904)  123  Iowa,  449,  99  N.  W.  114. 

Kansas.  —  Rothrock  v.  Douglas 
County  (1916)  98  Kan.  286,  158  Pac. 
19. 

Maine.— Bigelow  v.  Reed  .(1863)  51 
He.  325,  1  Am.  Neg.  Cas.  289  (dic- 
tum) ;  Baker  v.  Portland  (1870)  58  Me. 
199,  4  Am.  Rep.  274. 

Maryland.— Klipper  V.  Coffey  (1876) 
44  Md.  117. 

Massachusetts.  —  Smith  v.  Gardner 
(1858)  11  Gray,  418;  Spoffard  v.  Har- 
low (1861)  3  Allen,  176;  Steele  v. 
Burkhardt  (1870)  104  Mass.  59,  6  Am. 
Rep.  191;  Reams  v.  Sowden  (1870) 
104  Mass.  63,  note ;  Damon  v.  Scituate 
(1875)  119  Mass.  66,  20  Am.  Rep. 
315;  Ripley  v.  Hall  (1875)  119  Mass. 
135;  Tuttle  v.  Lawrence  (1876)  119 
Mass.  276;  Newcomb  v.  Boston  Pro- 
tective Dept.  (1888)  146  Mass.  596,  4 
Am.  St.  Rep.  354,  16  N.  E.  555 ;  Arey  v. 
Newton  (1889)  148  Mass.  598,  12  Am. 
St.  Rep.  604,  20  N.  E.  327;  Clinton  v. 
Revere  (1907)  195  Mass.  151,  80  N.  E. 
818. 

.  Michisran.— Scott  v.  Dow  (1910)  162 
Mich.  636,  127  N.  W.  712;  Westover  v. 
Grand  Rapids  R.  Co.  (1914)  180  Mich. 
373,  147  N.  W.  630.  And  see  Mullen 
V.  Owosso  (1894)  100  Mich.  103,  23 
L.R.A.  693,  43  Am.  St  Rep.  436,  58  N. 
W.  663. 

MissonrL— Weller  v.  Chicago,  M.  & 
St  P.  R.  Co.  (1894)  120  Mo.  635,  23 
S.  W.  1061,  25  S.  W.  532;  McFern  v. 
Gardner  (1906)  121  Mo.  App.  1,  97  S. 
W.  972;  Kempa  v.  St.  Joseph  (1914) 
178  Mo.  App.  292,  166  S.  W.  1176,  And 
see  Street  v.  Laumier  (1864)  34  Mo. 
469,  and  Beckerle  v.  Weiman  (1882) 
12  Mo.  App.  354. 

New  Hampshire. — ^Norris  v.  Litch- 
field (1857)  35  N.  H.  271,  69  Am.  Dec. 
546;  Gale  v,  Lisbon  (1872)  52  N.  H. 
174;  Brember.  v.  Jones  (1892)  67  N. 
H.  874,  26  L.R.A.  408,  30  Atl.  411 
(dictum) . 

New  York. — ^Wasmer  v.  Delaware, 
L.  &  W.  R.  Co.  (1880)  80  N.  Y.  212, 
36  Am.  Rep.  608 ;  Fisher  v.  Cambridge 


(1892)  133  N.  Y.  527,  30  N.  E.  663; 
Quinn  v.  O'Keeffe  (1896)  9  App.  Div. 
68,  41  N.  Y.  Supp.  116,  appeal  dis- 
missed in  (1896)  151  N.  Y.  633,  45 
N.  E.  1134;  McCambley  v.  Staten  Is- 
land Midland  R.  Co.  (1898)  32  App. 
Div.  346,  52  N.  Y.  Supp.  849;  Clarke 
V.  Woop  (1913)  159  App.  Div.  437,  144 
N.  Y.  Supp.  595 ;  Farley  v.  New  York 
(1895)  15  Misc.  33,  36  N.  Y.  Supp. 
1115;  H.  E.  Taylor  &  Co.  v.  Metro- 
politan Street  R.  Co.  (1903)  84  N.  Y. 
Supp.  282;  Russell  v.  Kemp  (1916)  95 
Misc.  582,  159  N.  Y.  Supp.  865. 

North  Carolina.  —  Hardy  v.  West 
Coast  Constr.  Co.  (1917)  174  N.  C. 
320,  93  S.  E.  841. 

Ohio.— Gregg  v.  Clapham  (1917)  6 
Ohio  App.  363. 

Rhode  Island.  —  Blair  v.  Granger 
(1902)  24  R.  I.  17,  51  Atl.  1042. 

Tennessee.  —  Nashville  v.  Black 
(reported  herewith)  ante,  453.  And 
see  Young  v.  Cowden  (1897)  98  Tenn. 
577,  40  S.  W.  1088. 

Texas.  —  Marshall  v.  McAllister 
(1898)  18  Tex.  Civ.  App.  159,  43  S.  W. 
1043,  3  Am.  Neg.  Rep.  743;  San  An-, 
tonio  V.  Ash  ton  (1911)  —  Tex.  Civ. 
App.  — ,  135  S.  W.  757;  Houston  Belt 
&  Terminal  R.  Co.  v.  Rucker  (1914)  — 
Tex.  Civ.  App.  — ,  167  S.  W.  301.  And 
see  Luke  v.  El  Paso  (1900)  —  Tex. 
Civ.  App.  — ,  60  S.  W.  363. 

Vermont— Abbott  v.  Wolcott  (1866) 
38  Vt.  666. 

Virginia. — Chesapeake  &  0.  R.  Co. 
V.  Jennings  (1900)  98  Va.  70,  34  S.  E. 
986. 

Washington.  —  Reynolds  v.  Pacific 
Car  Co.  (1913)  75  Wash.  1,  134  Pac. 
512;  Lloyd  v.  Calhoun  (1914)  78  Wash. 
438,  139  Pac.  231,  reversed  on  rehear- 
ing on  other  grounds  in  (1914)  82 
Wash.  35,  143  Pac.  458;  Sheffield  v. 
Union  Oil  Co.  (1914)  82  Wash.  386, 
144  Pac.  529;  Cloherty  v.  Griffiths 
(1914)  82  Wash.  634,  144  Pac.  912; 
Matson  v.  Pierce  County  (1916)  94 
Wash.  38,  161  Pac.  846;  Rampon  v. 
Washington  Water  Power  Co.  (1917) 
94  Wash.  438,  L.R.A.1917C,  998,  162 
Pac.  514. 

Wisconsin.  —  Neanow  v.  Uttech 
(1879)  46  Wis.  581, 1  N.  W.  221 ;  Welch 
V.  Geneva  (1901)  110  Wis.  388,  85  N. 
W.  970;  Walker  v.  Ontario  (1901)  111 
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Wis.  113,  86  N.  W.  566,  on  subsequent 
appeal  in  (1903)  118  Wis.  564,  95  N. 
W.  1086;  Stone  v.  Tilden  (1904)  122 
Wis.  290,  99  N.  W.  1026. 

England.— See  Clay  v.  Wood  (1803) 
5  Esp.  44,  8  Revised  Rep.  827. 

Scotland.  —  Wallace  v.  Bergius 
(1914)  52  Scot.  L.  R.  130,  7  B.  R.  C. 
692,  [1915]  S.  C.  205. 

Canada. — John  Goodison  Thresher 
Co.  V.  McNab  Twp.  (1910)  44  Can.  S. 

C.  187, 14  Ont.  Week.  Rep.  25,  affirming 
(1908)  19  Ont.  L.  Rep.  188;  Thomas 
V.  Ward  (1913)  7  Alberta  L.  R.  79,  11 

D.  L.  R.  231,  24  West.  L.  R.  250 ;  Bain 
V.  Fuller  (1917)  51  N.  S.  55. 

In  Tackett  v.  Taylor  County  (1904) 
123  Iowa,  149,  98  N.  W.  730,  the  court 
said:  "It  is  not  enough  that,  had  it 
not  been  for  plaintiff's  disobedience  of 
the  law,  he  might  not  have  been  pres- 
ent, and  that  the  accident  would  not 
have  happened.  Most  injuries  would 
have  been  obviated  had  there  been  no 
one  present  to  be  hurt.  The  disobedi- 
ence, to  defeat  recovery,  must  have 
contributed  directly  to  the  injury." 
And  in  Newcomb  v.  Boston  Protective 
Department  (1888)  146  Mass.  596,  4 
Am.  St.  Rep.  354,  16  N.  E.  555,  the 
court  discussed  the  general  question 
under  annotation  as  follows:  'The 
defendant  asked  the  court  to  instruct 
the  jury  as  follows:  *If  that  unlawful 
act  contributed  to  cause  the  alleged 
injury,  the  plaintiff  was  not  in  the 
exercise  of  due  care,  and  therefore  he 
cannot  maintain  this  action.'  .  .  . 
The  question  before  us,  then,  is  wheth- 
er or  not  the  defendant  was  entitled 
to  this  instruction, — in  other  words, 
whether,  if  the  plaintiff's  unlawful  act 
contributed  to  cause  his  injury,  it  was 
a  bar  to  his  recovery,  or  merely  evi- 
dence of  negligence  which  might  or 
might  not  bar  him,  according  to  the 
view  which  the  jury  should  take  of  his 
conduct  as  a  whole,  in  its  relation  to 
the  accident.  It  has  often  been  held 
that  a  violation  of  law  at  the  time  of 
an  accident,  by  one  connected  with  it, 
is  evidence  of  his  negligence,  but  not 
conclusive.  ...  It  is  obvious  that, 
in  suits  for  negligence,  if  the  con- 
tributing conduct  of  the  plaintiff  is  to 
be  considered  as  a  whole,  it  may  some- 
times be  found  that  he  has  not  been 


guilty  of  actual  negligence  or  fault, 
although  he  has  violated  the  law.  One 
element  of  his  action  may  be  neglect 
of  a  duty  prescribed  by  a  statute,  when 
there  are  other  concurring  elements 
which  show  that  his  course  was  en- 
tirely justifiable.  As  a  general  rule, 
in  deciding  a  question  in  relation  to 
negligence,  each  element  which  enters 
as  a  factor  into  one's  act  to  give  it 
character  .is  to  be  considered  in  con- 
nection with  every  other,  and  the  re- 
sult is  reached  by  considering  all  to- 
gether. But,  for  reasons  which  will 
presently  appear,  illegal  conduct  of  a 
plaintiff,  directly  contributing  to  the 
occurrence  on  which  his  action  is 
founded,  is  an  exception  to  this  rule. 
Such  illegality  may  be  viewed  in  either 
of  two  aspects:  looking  at  the  trans- 
action to  which  it  pertains  as  a  whole, 
it  may  be  considered  as  a  circumstance 
bearing  upon  the  question  whether 
there  was  actual  negligence;  or,  look- 
ing at  it  simply  in  reference  to  the 
violated  law,  the  act  may  be  tried  sole- 
ly by  the  test  of  that  law.  In  the  lat- 
ter aspect  it  wears  a  hostile  garb,  and 
an  inquiry  is  at  once  suggested,  wheth- 
er the  plaintiff,  as  a  transgressor  of 
the  law,  is  in  a  position  to  obtain  re- 
lief at  the  hand  of  the  law.  In  the 
first  view,  the  illegal  conduct  comes, 
within  the  general  rule  just  stated ;  in 
the  second,  it  does  not.  This  distinc- 
tion has  not  always  been  observed.  A 
plaintiff's  violation  of  law  has  usually 
been  discussed  in  connection  with  the 
subject  of  due  care.  ...  No  case 
has  been  brought  to  our  attention,  and 
upon  careful  investigation  we  have 
found  none,  in  which  a  plaintiff  whose 
violation  of  law  contributed  directly 
and  proximately  to  cause  him  an  in- 
jury has  been  permitted  to  recover  for 
it;  and  the  decisions  are  numerous  to 
the  contrary.  .  .  •  The  best  minds 
often  differ  upon  the  question  wheth- 
er, in  a  given  case,  illegal  conduct  of 
a  plaintiff  was  a  direct  and  proximate 
cause,  contributing,  with  others,  to 
his  injury,  or  was  a  mere  condition  of 
it ;  or,  to  state  the  question  in  another 
way,  appropriate  to  the  reason  of  the 
rule,  whether  or  not  his  own  illegal 
act  is  an  essential  element  of  his  case, 
as   disclosed   upon   all  the  evidence. 
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.    •    •    The  instruction  requested  in 
the  case  at  bar  would  have  become  ap- 
plicable only  upon  a  finding  by  the 
jury  that  the  plalntifTs  unlawful  act 
contributed  to  cause  the  injury.    The 
jury  may  have  so  found;  and  we  are 
of  opinion  that,  upon  such  a  finding, 
irrespective  of  the  question  whether, 
tiewed  in  all  its  aspects,  his  act  was 
negligent  or  not»  the  court  could  not 
properly  permit  him  to  recover.    The 
instruction,    therefore,    should    have 
been  given/'     It  should,  perhaps,  be 
'  noted  at  this  point,  in  connection  with 
the  conclusion  of  the  court  to  the  ef- 
fect that  recovery,  would  be  absolutely 
barred,  as  matter  of  law,  if  the  plain- 
tiff's unlawful  act  contributed  to  cause 
his  injury,  that  many  of  the  courts 
which  have  passed  upon  the  question 
under  annotation  seemingly  have  been 
satisfied  to  regard  the  unlawful  act 
merely  as  evidence  of  negligence,  to 
be  considered  by  the  jury  in  connec- 
tion with  the  facts  as  a  whole,  with- 
out going  into  the  question  whether 
or  not  the  unlawful  act  should  be  re- 
garded as  negligence  per  se.     And, 
continuing,  the  Massachusetts  court  in 
the  Newcomb  Case,  in  holding  that  the 
trial  court  rightly  refused  to  charge 
as  requested,  that  the  plaintiff  could 
not  recover  if,  at  the  time  of  the  acci- 
dent, he  was  violating  the  ordinance, 
and  so  doing  an  unlawful  act»  said: 
"This  request  ignored  the  distinction 
between  illegality  which  is  a  cause, 
and  illegality  which  is  a  condition  of 
a  transaction  relied  on  by  a  plaintiff, 
or  between  that  which  is  an  essential 
element  of  his  case  when  all  the  facts 
appear,  and  that  which  is  no  part  of 
^^ut  only  an  attendant  circumstance. 
^  Position  of  a  vehicle,  which  has 
^^    struck  by  another,  may  or  may 
^ot   have  been  one  of  the  causes  of 
the  striking.    Of  course  it  could  not 
ih^^  t>€en  struck  if  it  had  not  been  in 
the  place  where  the  blow  came.    But 
this  la  a  statement  of  an  essential  con- 
dition, and  not  of  a  cause  of  the  im- 
pact.    The  distinction  is  between  that 
wWcb  directly  and  proximately  pro- 
duces, or  helps  to  produce,  a  result  as 
ati  efficient  cause,  and  that  which  is  a 
jiecessary  condition  or  attendant  cir- 
cumstance of  it.     If  the  position  of 


the  plaintiff's  vehicle  was  such  as,  in 
connection  with  ordinary  and  usual 
concurring  causes,  would  naturally 
produce  such  an  accident,  that  indi- 
cates that  it  contributed  to  it.  But, 
even  in  that  case,  eicternal  causes  may 
have  been  so  exclusive  in  their  opera- 
tion, and  so  free  from  any  relation  to 
the  position  of  the  vehicle,  as  to  have 
left  that  a  mere  condition,  without 
agency  in  producing  the  result.  What 
is  a  contributing  cause  of  an  accident 
is  usually  a  question  for  a  jury,  to  be 
determined  by  the  facts  of  the  partic- 
ular case;  and  such  it  has  been  held 
to  be  in  many  cases  like  the  one  before 
us."  And  in  Norris  v.  Litchfield 
(1857)  35  N.  H.  271,  69  Am.  Dec.  546, 
an  action  for  injuries  resulting  from 
the  insuflUciency  of  a  bridge,  in  which 
the  defense  was  that  the  plaintiff,  be- 
cause of  a  violation  of  law  in  driving 
on  the  wrong  side  of  a  highway, 
"could  maintain  no  action  whatever, 
however  prudent  and  careful  he  may 
have  been,"  the  court  said:  "As  a 
general  principle  it  seems  to  us  whol- 
ly immaterial  whether,  in  the  abstract, 
the  plaintiff  was  a  wrongdoer  or  a 
trespasser,  or  was  acting  in  violation 
of  law.  For  his  wrong  or  trespass  he 
is  answerable  in  damages,  and  he  may 
be  punishable  for  his  violation  of  law ; 
but  his  rights  as  to  other  persons,  and 
as  to  other  transactions,  are  not  af- 
fected by  that  circumstance.  A  trav- 
eler may  be  riding  with  a  horse  or 
carriage  which  he  had  no  right  to  take 
or  use;  he  may  be  traveling  on  a  turn- 
pike without  payment  of  toll ;  he  may 
be  riding  on  a  day  when  riding  is  for- 
bidden, or  with  a  speed  forbidden  by 
law,  or  upon  what  is  called  the  wrong 
side  of  the  road;  or  his  team  may  be 
standing  in  the  street  of  a  town,  with- 
out his  attending  by  them  and  keep- 
ing them  under  his  command,  as  the 
law  requires;  and  in  none  of  these 
cases  is  his  right  of  action  for  any  in- 
jury he  may  sustain  from  the  negli- 
gent conduct  of  another  in  any  way 
affected  by  these  circumstances.  He 
is  none  the  less  entitled  to  recover, 
unless  it  appears  that  his  negligence 
or  hi3  fault  has  directly  contributed  to 
his  damage.  He  may  be  a  trespasser, 
and  his  trespass  may  have  in  no  de- 


462 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


gree  contributed  to  the  damage  he  has 
sustained.  Though  a  trespasser  or  a 
wrongdoer  as  to  others,  he  may  have 
been  guilty  of  neither  fault  nor  negli- 
gence as  to  the  party  from  whom  he 
has  sustained  damage.  Though  en- 
gaged in  an  act  which  is  a  violation 
of  law  in  itself,  he  may  have'exercised 
all  proper  care  for  the  safety  of  him- 
self and  his  property,  and  to  avoid  any 
injury  to  another.  A  trespass  is  not 
the  less  a  wrong  that  it  is  done  by 
accident,  or  without  design,  or  even 
against  the  ^ill  of  the  actor;  but  in 
such  case  it  is  not  a  fault,  in  the  sense 
of  that  word  as  used  in  connection 
with  actions  for  negligence.  So,  a 
party  may  do  an  act  which  is  a  viola- 
tion of  law,  and  which  may,  perhaps, 
subject  him  to  liability  to  those  who 
may  sustain  damage  by  his  conduct; 
yet  it  may  not  be  an  offense  which 
would  subject  him  to  punishment,  be- 
cause the  act  may  have  been  involun- 
tary, done  without  negligence,  and 
against  his  most  earnest  efforts.  In 
such  a  case  the  act  is  a  misfortune, — 
it'  is  not  a  fault.  It  is  not  enough, 
.  then,  to  show  that  a  party  is  a  wrong- 
doer, or  a  trespasser,  or  violator  of  the 
law,  to  defeat  his  action  for  damage 
sustained  from  the  negligence  of  an- 
other. It  must  be  shown  that  such  act 
is  a  fault  which  has  directly  contrib- 
uted to  the  loss  or  damage  of  which 
the  party  complains.  It  is  not  a  ques- 
tion, as  it  has  been  made  in  some  cases, 
whether  the  party  is  a  trespasser,  or 
has  done  some  wrongful  act,  but 
whether  he  is  guilty  of  a  fault  or  of 
negligence  in  reference  to  the  matter 
in  question,  which  has  directly  con- 
tributed to  the  injury." 

And  it  has  been  held  that  the  mere 
concurrence  of  the  violation  of  the 
traffic  regulation  with  an  accident  in 
point  of  time  does  not  of  itself  render 
the  violation  a  concurring  cause  of  the 
injury.  Broschart  v.  Tuttle  (1890) 
59  Conn.  1,  11  L.R.A.  33,  21  Atl.  925; 
Tackett  v.  Taylor  County  (1904)  123 
Iowa,  149,  98  N.  W.  730;  Baker  v. 
Portland  (1870)  58  Me.  199,  4  Am. 
Rep.  274.  In  Baker  v.  Portland  (Me.) 
supra,  where  the  defendant  com- 
plained of  an  instruction  that,  if j)lain- 
tiff  was  driving  at  a  faster  rate  than  6 


miles  per  hour  when  thrown  from  the 
carriage,  yet,  if  such  driving  did  not 
in  any  degree  contribute  to  produce 
the  injuries  complained  of,  it  would  be 
no  bar  to  his  right  to  recover,  and  con- 
tended that  the  simple  fact  that  the 
plaintiff  was  in  the  act  of  violating  the 
law  at  the  time  of  the  injury  was  a 
bar  to  the  right  of  recovery,  the  court 
said:  "Undoubtedly  there  are  many 
cases  where  the  contemporaneous  vio- 
lation of  the  law  by  the  plaintiff  is  so 
connected  with  his  claim  for  damage? 
as  to  preclude  his  recovery ;  but  to  lay 
down  such  a  rule  as  the  counsel 
claims,  and  to  disregard  the  distinc- 
tion implied  in  the  ruling  of  which  he 
complains,  would  be  productive  often- 
times of  palpable  injustice.  The  fact 
that  a  party  plaintiff  in  an  action  of 
this  description  was,  at  the  time  of  the 
injury,  passing  another  wayfarer  on 
the  wrong  side  of  the  street,  or  with- 
out giving  him  half  the  road,  or  that 
he  was  traveling  on  runners  without 
bells,  in  contravention  of  the  statute, 
or  that  he  was  smoking  a  cigar  in  the 
streets,  in  violation  of  a  municipal 
ordinance,  while  it  might  subject  the 
offender  to  a  penalty,  will  not  excuse 
the  town  for  a  neglect  to  make  its 
ways  safe  and  convenient  for  travel- 
ers, if  the  commission  of  the  plaintiff's 
offense  did  not  in  any  degree  contrib- 
ute to  produce  the  injury  of  which  he 
complains." 

Nor  does  violation  of  a  traffic  ordi- 
nance regulating  the  movement  of  ve- 
hicles preclude  recovery  on  the  theory 
that  the  plaintiff  is  obliged  to  lay  the 
foundation  of  his  action  in  his  own 
violation  of  law,  in  which  case  such 
violation  would  necessarily  be  a  proxi- 
mate cause;  at  least,  where  the  plain- 
tiff can  and  does  make  a  case  without 
reference  to  any  violation  of  law  by 
him.  Haumesser  v.  Central  Brewing 
Co.  (1910)  158  m.  App.  648;  Spoffard 
V.  Harlow  (1861)  3  Allen  (Mass.)  176; 
Steele  v.  Burkhardt  (1870)  104  Mass. 
59,  6  Am.  Rep.  191 ;  Newcomb  v.  Bos- 
ton Protective  Department  (1888)  146 
Mass*  596,  4  Am.  St  Rep.  354,  16  N.  E. 
555. 

And  while  the  violation  of  a  statute 
or  ordinance,  if  proximately  causing 
an  injury,  may  be  set  up  as  a  defense, 
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the  statute  or  ordinance  violated  must 
have  been  enacted  for  the  benefit  of 
the  party  who  seeks  to  invoke  its  vio- 
lation, as  distinguished  from  the  pub- 
lic generally,  or  a  class  to  whom  the 
ordinance  necessarily  applies.  Watts 
V.  Montgomery  Traction  Co.  (1912) 
175  Ala.  102, -57  So.  471;  Atlanta  Street 
R.  Co.  V.  Walker  (1893)  .93  Ga.  462,  21 
S.  E.  48;  Owens  v.  Iowa  City  (1918) 
—  Iowa,  — ,  169  N.  W.  388 ;  Rampon  v. 
Washington  Water  Power  Co.  (1917) 
94  Wash.  438,  L.R.A.1917C,  998,  162 
Pac.  614.  Applying  this  rule  it  was 
held  in  Watts  v.  Montgomery  Traction 
Co.  (1912)  175  Ala.  102,  57  So.  471, 
that  a  street  car  company,  in  >an  ac- 
tion against  it  for  damaging  an  auto- 
mobile, could  not  plead,  by  way  of 
contributory  negligence,  that  the  own- 
er of  the  automobile  was  in  the  center 
of  the  street,  contrary  to  an  ordinance 
requiring  vehicles  to  keep  to  the  right 
of  the  center  of  the  street,  since  this 
ordinance  was  not  intended  to  keep 
vehicles  off  the  street  car  track,  al- 
though laid  in  the  center  of  the  street, 
nor  was  it  intended  for  the  protection 
of  street  car  companies.  And  in  At- 
lanta Street  R.  Co.  v.  Walker  (1893) 
93  6a.  462,  21  S.  E.  48,  it  was  held  that 
a  regulation  requiring  travelers,  on 
meeting,  to  pass  to  the  rights  applies 
only  between  traveler  and  traveler, 
and  is  not  for  the  benefit  of  one  who 
has  wrongfully  caused  a  bad  condition 
of  a  road  or  street,  and  consequently 
that  such  a  wrongdoer  cannot  say  that 
if  a  traveler  had  not  waived  his  right 
by  passing  to  the  left  of  another  trav- 
eler, such  other,  and  not  the  plaintiff, 
would  have  been  injured.  And  in 
Owens  V.  Iowa  County  (1918)  —  Iowa, 
— ,  169  N.  W.  388,  in  holding  that  a 
statute  regulating  speed  was  not  per- 
tinent to  the  issue  of  contributory  neg- 
ligence for  injuries  flowing  from  driv- 
ing an  automobile  into  an  opening  in 
a  highway,  caused  by  the  washing 
away  of  a  bridge,  it  was  said  that  it 
was  apparent  that  the  provisions  of 
the  statute  were  designed,  primarily, 
at  least,  to  prescribe  the  duty  of  the 
driver  of  a  motor  vehicle,  with  refer- 
ence to  the  person  or  property  of  an- 
other, and  to  provide  safety  therefor 
upon  the  public  highway. 


III.  Application  of  general  rules, 

a.  Excessive  speed. 

Applying  the  rule  that  violation  of 
a  traffic  regulation  does  not  constitute 
a  defense  to  an  action  by  the  violator 
to  recover  ^or  negligence  unless  the 
violation  proximately  contributed  to 
the  injury,  it  has  been  held  that  vio- 
lation of  a  speed  law  does  not  pre- 
clude a  recovery  for  injuries  where 
the  excessive  speed  is  not  a  direct, 
contributing  cause  of  the  injury,  and 
that  it  does  preclude  recovery  where 
the  unlawful  speed  was  a  direct,  con- 
tributing cause. 

Alabama.  —  Cullman  v.  McMinn 
(1895)  109  Ala.  614,  19  So.  981. 

California.  —  George  v.  McManus 
(1915)  27  Cal.  App.  414,  150  Pac.  73; 
Ham  V.  Los  Angeles  County  (1920)  — 
Cal.  App.  — ,  189  Pac.  462. 

Colorado.— Pueblo  v.  Smith  (1893) 
8  Colo.  App.  386,  33  Pac.  685;  Thun- 
borg  V.  Pueblo  (1902)  18  Colo.  App. 
80,  70  Pac.  148,  12  Am.  Neg.  Rep.  220. 

Connecticut.  —  Broschart  v.  Tuttle 
(1890)  59  Conn.  1,  11  L.R.A.  83,  21 
Atl.  295;  Coffin  v.  Laskau  (1915)  89 
Conn.  325,  L.R.A.19I5E,  959,  94  Atl. 
370. 

Delaware. — Carswell  v.  Wilmington 
(1897)  2  Marv.  360,  43  Atl.  169;  And- 
erson V.  Wilmington  (1899)  2  Penn. 
28,  43  Atl.  841 ;  Garrett  v.  People's  R. 
Co.  (1906)  6  Penn.  29,  64  Atl.  254. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Scheevers  (1907)  134  111.  App.  514, 
affirmed  in  (1908)  235  111.  227,  85  N. 
E.  192;  Latham  v.  Cleveland,  C.  C.  & 
St.  L,  R.  Cp.  (1913)  179  111.  App.  324. 

Indiana. — Mayer  v.  Mellette  (1916) 
65  Ind.  App.  54,  114  N.  E.  241. 

Iowa. — Henries  v.  Waterloo  (1901) 
114  Iowa,  374,  86  N,  W.  306. 

Massachusetts.  —  Hall  v.  Ripley 
(1875)  119  Mass.  135;  Tuttle  v.  Law- 
rence (1876)  119  Mass.  276.  But  see 
Heland  v.  Lowell  (1862)  3  Allen,  407, 
81  Am.  Dec.  670,  in  which  it  is  broadly 
stated  that  violation  of  the  ordinance 
precluded  a  recovery,  but  in  which  it 
seems  to  have  been  assumed  that  the 
violation  contributed  to  the  accident. 

Michigan.— Scott  v.  Dow  (1910)  162 
Mich.  636,  127  N.  W.  712;  Westover 
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V.  Grand  Rapids  R.  Co.  (1914)  180 
Mich.  373,  147  N.  W.  630. 

Missouri. — Weller  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1893)  120  Mo.  635,  23  S. 
W.  1061,  25  S.  W.  532;  McFern  v.  Gard- 
ner (1906)  121  Mo.  App.  1,  97  S.  W.  972. 

New  York. — See  Farley  v.  New  York 
(1895)  15  Misc.  33,  36 -N.  Y.  Supp. 
1115. 

North  Carolina.  —  Hardy  v.  West 
Coast  Constr.  Co.  (1917)  174  N.  C. 
320,  93  S.  E.  841. 

Ohio.— Gregg  v.  Clapham  (1917)  6 
Ohio  App.  363. 

Texas.  —  Marshall  v.  McAllister 
(1898)  18  Tex.  Civ.  App.  159,  43  S.  W. 
1043,  S  Am.  Neg.  Rep.  743  (crossing 
bridge  at  excessive  speed) ;  Houston 
Belt  &  Terminal  R.  Co.  v.  Rucker 
(1914)  —  Tex.  Civ.  App.  — ,  167  S.  W. 
301. 

yermont. — Abbott  v.  Wolcott  (1866) 
38  Vt.  666  (crossing  bridge  at  exces- 
sive speed). 

Virginia. — Chesapeake  &  0.  R.  Co.  v. 
Jennings  (1900)  98  Va.  70,  34  S.  E. 
986    (same  as  next  preceding  case). 

Canada.  —  See  Thomas  v.  Ward 
(1913)  7  Alberta  L.  R.  79,  11  D.  L.  R. 
231,  24  West.  L.  R.  250. 

To  illustrate:  In  Thunborg  v.  Pueblo 
(1902)  18  Colo.  App.  80,  70  Pac.  148, 
12  Am.  Neg.  Rep.  220,  on  subsequent 
appeal  in  (1909)  45  Colo.  337,  101 
Pac.  399,  21  Am.  Neg.  Rep.  36,  it  was 
held  that  the  fact  that  the  person  in- 
jured by  contact  with  an  obstruction 
in  a  street  was  going  at  an  unlawful 
rate  of  speed  constituted  no  defense 
to  the  city  where  his  horse  was  beyond 
control,  and  he  was  not  himself  re- 
sponsible for  the  speed.  -And  in  Ab- 
bott V.  Wolcott  (1866)  38  Vt.  666, 
where  the  plaintiff  crossed  a  bridge  at 
a  speed  exceeding  that  permitted  by 
statute,  the  court  said:  "Considering 
the  act  of  plaintiff  as  illegal,  did  the 
illegal  act  contribute  to  the  result 
complained  of  [falling  of  the  bridge]  ? 
For  if  it  did  not,  it  is  difficult  to  see 
how  the  fact  that  he  was  engaged  in 
an  illegal  act  should  deprive  him  of 
his  right  to  recover  of  the  town  for  an 
injury  that  resulted  solely  from  an 
insufficiency  of  the  highway,  and  with 
which  his  illegal  act  had  no  connec- 
tion."   Again,  in  Chesapeake  &  0.  R. 


Co.  V.  Jennings  (1900)  98  Va.  70,  34 
S.  E.  986,  in  holding  that  the  trial 
court,  in  an  action  for  injuries  re- 
ceived in  crossing  a  bridge  at  a  speed 
prohibited  by  statute,  properly  charged 
the  jury  that  they  must  determine 
whether  such  unlawful  riding  was 
negligence,  a^d  whether  the  negli- 
gence contributed  to  the  injury,  the 
supreme  court  of  appeals  said:  "There 
is  a  marked  distinction  between  the 
effect  upon  the  right  of  a  plaintiff  to 
recover  for  an  injury,  when  it  is  shown 
that  he  was,  at  the  time,  violating  a 
statute,  the  object  of  which  is  to  pre- 
vent undue  wear  and  tear  of  bridges, 
and  the  effect  upon  the  defense  of  con- 
tributory negligence  when  it  is  shown 
that  the  defendant  has  failed  to  per- 
form a  positive  duty  imposed  upon 
him  by  law,  having  for  its  object  the 
protection  of  the  public.  ...  It 
is  not  contributory  negligence  per  se 
for  the  injured  party,  at  the  time  of 
injury,  to  be  engaged  in  a  violation  of 
law,  either  positive  or  negative.  7 
Am.  &  Eng.  Enc.  Law,  2d  ed.  401.  The 
fact  that  a  party  injured  was,  at  the 
time,  violating  the  law,  does  not  put 
him  out  of  protection  of  the  law.  He 
is  never  put  by  the  law  at  the  mercy 
of  others.  If  he  is  negligently  injured 
on  the  highway  he  may  have  redress, 
notwithstanding  at  the  time  he  was  on 
the  wrong  side  of  the  way,  provided 
this  fact  did  not  contribute  to  the  in- 
jury. .  .  .  The  element  of  proxi- 
mate cause  must  be  established,  and 
will  not  be  presumed  from  the  fact 
that  an  ordinance  or  statute  has  been 
violated;  and  even  where  the  defend- 
ant rests  under  the  imputation  of  neg- 
ligence by  reason  of  a  violation  of 
duty  imposed  by  an  ordinance  or  stat- 
ute, the  negligence,  no  matter  of  what 
it  consists,  cannot  create  a  rfght  of 
action  unless  it  is  the  proximate  cause 
of  the  injury  complained  of  by  the 
plaintiff." 

And  even  though  the  disregard  of 
statutory  regulations  as  to  speed  be 
regarded  as  negligence  per  se,  as  it  is 
in  some  jurisdictions,  it  has  been  held 
that  it  does  not  preclude  recovery  un- 
less it  contributed  to  the  injury  com- 
plained of.  See  Latham  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.   (1913)  179  IlL 
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App.  324.  In  Illinois  C.  R.  Co.  v. 
Scheevers  (1907)  134  IlL  App.  514,  af- 
firmed in  (1908)  235  111.  227,  85  N.  E. 
192,  where  the  violation  of  a  valid 
ordinance  regulating  speed  was  held 
to  constitute,  as  matter  of  law,  a  prima 
facie  case  of  negligence,  it  was  also 
held  that  such  violation  contributed 
to  the  injury,  so  as  to  preclude  re- 
covery. 

And  in  Anderson  v.  Wilmington 
(1899)  2  Penn.  (Del)  28,  43  Atl.  841, 
where  a  bicyclist  was  injured  by  a 
wire  stretched  across  a  street  to  close 
it,  the  court  charged  the  jury  that  if, 
at  the  time  of  the  accident,  the  plain- 
tiff was  riding  at  a  greater  rate  of 
speed  than  was  allowed  by  ordinance, 
he  could  not  recover  if  the  accident 
resulted  from  such  excessive  speed, — 
that  is,  "if  his  negligence  contributed 
proximately  to  the  injury,"  he  was  not 
entitled  to  recover;  and  this  ''even 
though  the  city  then  and  theretofore 
had  been  negligent  in  the  matter;  as 
the  law  will  not  attempt  to  measure 
the  degree  of  such  negligence  or  his 
contribution  to  the  accident,  but  will 
simply  forbid  recovery  in  such  a  case.'' 
So,  in  Garrett  v.  People's  R.  Go.  (1906) 
6  Penn.  (Del)  29,  64,  Atl.  254,  it  has 
been  held  that  the  failure  of  a  driver 
of  an  automobile  to  comply  with  an 
ordinance  respecting  speed  renders 
him  guilty  of  negligence,  precluding 
recovery  for  injuries  received  in  a  col- 
lision with  a  street  car,  provided  the 
negligence  entered  into  or  contributed 
to  the  collision  at  the  time  of  the  in- 
jury. 

It  has  been  held  that  the  driver  of  a 
fire  engine  is  governed  by  the  same 
rules  which  govern  an  ordinary  trav- 
eler on  the  highway  as  to  racing  or 
going  at  an  immoderate  speed.  Thus, 
in  Carswell  v.  Wihnington  (1897)  2 
Marv.  (Del)  860,  43  AtL  169  (a  nisi 
pritts  case),  where  the  driver  of  a 
fire  engine  was  alleged  to  have  been 
killed  on  account  of  the  city's  negli- 
gence in  having  a  trench  in  the  street 
unguarded  and  unlighted,  the  jury  was 
charged  that  if  the  driver  in  question 
was  racing  with  the  driver  of  another 
engine,  or  was  driving  at  an  inunoder- 
ate  gait,  at  the  time  of  the  accident, 
he  was  thereby  violating  an  ordinance 
12  A.L.R.— 30. 


of  the  city,  and  was  guilty  of  negli- 
gence per  se;  and  that  if  his  death 
resulted  from  such  racing  or  immoder- 
ate gait,  no  recovery  could  be  had; 
but  that  if  his  death  resulted  from  the 
negligence  of  the  city  alone,  as  the 
proximate  cause,  there  could  be  a  re- 
covery. 

And  it  has  been  held  that,  in  the  ab- 
sence of  exemption  of  a  fire  marshal 
from  the  operation  ot  a  speed  ordi- 
nance, he.  is  amenable  thereto  even 
when  driving  to  a  fire;  so  that,  if  in- 
jured while  exceeding  the  speed  limit, 
he  cannot  recover  in  case  such  viola- 
tion contributed  to  the  injury.  Illinois 
G.  R.  Co.  V.  Scheevers  (1907)  134  111. 
App.  514,  affirmed  in  (1908)  235  111. 
227,  85  N.  E.  192. 

h.  Violations  of  rules  of  the  road. 

Violation  of  an  ordinance  providing 
that  vehicles,  in  turning  corners  to 
the  left,  shall  pass  to  the  right  of  the 
intersection  of  the  two  streets,  or,  in 
turning  to  the  rights  shall  keep  as  near 
to  the  curb  as  possible,  does  not  pre- 
clude recovery  for  injuries  received  in 
a  collision  with  another  vehicle,  or  re- 
sulting from  a  defective  street  or  high- 
way, except  where  such  violation 
proximately  contributed  to  the  injury. 
Culver  V.  Harris  (1918)  211  DL  App. 
474;  Scott  v.  Dow  (1910)  162  Mich. 
636,  127  N.  W.  712;  Kempa  v.  St. 
Joseph  (1914)  178  Mc  App.  292,  165 
S.  W.  1176.  And  see  Russell  v.  Kemp 
(1916)  95  Misc.  582,  159  N.  Y.  Supp. 
865. 

Nor  does  the  mere  fact  itself  that 
one  has  violated  the  rule  of  the  road 
by  passing  (or  attempting  to  pass)  an- 
other vehicle  on  the  wrong  side  or 
ahead  of  the  same  absolutely  or  neces- 
sarily bar  all  right  to  recover  for  in- 
juries negligently  inflicted,  although 
it  will  have  that  effect  if  the  unlawful 
act  proximately  contributes  to  the  im- 
jury  complained  of. 

Connecticut.— O'Neil  v.  East  Wind- 
sor (1893)  63  Conn.  150,  27  Atl.  237; 
Feehan  v.  Slater  (1915)  89  Conn.  697, 
96  Atl.  159,  12  N.  C.  C.  A.  436. 

Georgia. — ^Atlanta  Street  .R.  Co.  v. 
Walker  (1893)  93  Ga.  462,  21  S.  E. 
48  (ordinance  for  benefit  of  travelers 
only,  etc.).  See  this  case  as  set  out 
supra. 
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Iowa.  —  Streeter  v.  Marshalltown 
(1904)  123  Iowa,  449,  99  N.  W.  114. 

Massachusetts. — Damon  v.  Scituate 
(1875)  119  Mass.  66,  20  Am.  Rep.  316; 
Clinton  ▼.  Revere  (1907)  195  Mass. 
151,  80  N.  E.  818. 

MissourL  —  McFern  v.  Gardner 
(1906)   121  Mo.  App.  1,  97  S.  W.  972. 

New  Hampshire.  —  Gale  v.  Lisbon 
(1872)  52  N.  H.  174. 
.  New  York.  —  Quinn  v.  O'Keeffe 
(1896)  9  App.  Div.  68,  41  N.  Y.  Supp. 
116,  appeal  dismissed  in  (1896)  151 
N.  Y.  633,  45  N.  E.  1134;  H.  E.  Taylor 
&  Co.  V.  Metropolitan  Street  R.  Co. 
(1903)  84  N.  Y.  Supp.  282. 

Washingrton.  —  Lloyd  v.  Calhoun 
(1914)  78  Wash.  438,  139  Pac.  231,  re- 
versed on  rehearing  on  other  grounds 
in  (1914)  82  Wash.  35,  143  Pac.  458; 
Matson  v.  Pierce  County  (1916)  94 
Wash.  38,  161  Pac.  846.  And  see 
Cloherty  v.  Griffiths  (1914)  82  Wash. 
634,  144  Pac.  912,  as  set  out  infra  this 
subdivision. 

Scotland.  —  Wallace  v.  Bergius 
(1914)  52  Scot.  L.  R.  130,  7  B.  R.  C. 
692,  [1915]  S.  C.  205. 

And  the  same  general  rule  applies 
as  to  a  vehicle  proceeding  along  or 
stopping  on  the  left-hand  side  of  a 
street  or  highway,  in  violation  of  an 
ordinance  or  statute  requiring  vehicles 
to  be  kept  on  the  right  side,  or  as  near 
the  right-hand  curb  or  side  as  prac- 
ticable^ except  when  passing  a  vehicle 
ahead. 

Delaware.  —  Travers  v.  Hartmann 
(1914)  5  Boyce  (Del.)  302,  92  Atl.  855. 

Illinois.  —  Donovan  v.  Lambert 
(1908)  139  111.  App.  532;  Marx  v.  Chi- 
cago Daily  News  Co.  (1915)  194  111. 
App.  322. 

Massachusetts.  —  Smith  v.  Gardner 
(1858)  11  Gray,  418;  Spofford  v.  Har- 
low (1861)  3  Allen,  176. 

New  Hampshire. — ^Norris  v.  Litch- 
field (1857)  35  N.  H.  271,  69  Am.  Dec 
546  (see  case  as  quoted  supra,  II.). 

New  York.— Clarke  v.  Woop  (1913) 
159  App.  Div.  437,  144  N.  Y.  Supp. 
595;  Russell  v.  Kemp  (1916)  95  Misc. 
582,  159  N.  Y.  Supp.  865. 

Washington.  —  Reynolds  v.  Pacific 
Car  Co.  (1913)  75  Wash.  1,  134  Pac. 
512. 

Wisconsin.   —   Neanow    v.    Uttech 


(1879)  46  Wis.  581, 1  N.  W.  221  (plain- 
tiff stopped  in  center  of  street) . 

England.— See  Clay  v.  Wood  (1803) 
5  Esp.  44,  8  Revised  Rep.  827,  and  But- 
terfield  v.  Forrester  (1809)  11  East, 
60,  103  Eng.  Reprint,  926,  10  Revised 
Rep.  433,  19  Eng.  Rul.  Cas.  189. 

Scotland. — See  Pressley  v.  Burnett 
ri914]  S.  C.  874,  51  Scot.  L.  R.  797. 

Canada.— See  Bain  v.  Fuller  (1917) 
51  N.  S.  55. 

Nor  does  the  mere  violation  of  an 
ordinance  prohibiting  vehicles  from 
standing  transversely  in  a  street  pre- 
clude recovery  for  injuries  negligently 
infiicted  thereto,  where  such  unlawful 
position  did  not  contribute  directly  to 
the  injury.  Steele  v.  Burkhardt 
(1870)  104  Mass.  59,  6  Am.  Rep.  191; 
Newcomb  v.  Boston  Protective  Dept. 
(1888)  146  Mass.  596,  4  Am.  St.  Rep. 
354,  16  N.  E.  555  (see  this  case  as 
quoted  supra,  II.). 

And  the  same  has  been  held  where 
the  vehicle  was  left  standing  at  a 
place  prohibited  by  ordinance.  Thus, 
in  San  Antonio  v.  Ashton  (1911)  — 
Tex.  Civ.  App.  — ,  185  S.  W.  757,  it  was 
held  that  the  fact  that  a  hack  driver 
had  his  hack  stationed  at  a  prohibited 
place  would  not  prevent  him  from  re- 
covering for  injuries  received  in  fall- 
ing over  a  stake  in  a  plaza  open  to 
use  by  the  public,  while  on  his  way  to 
his  hack. 

And  a  similar  rule  was  applied  in 
the  reported  case  (Nashville  v. 
Black,  ante,  453),  where  the  plain- 
tiff violated  an  ordinance  prohibiting 
the  turning  round  of  vehicles  upon  a 
street  between  the  corners  of  a  block. 

And  merely  leaving  a  hors3  and  ve- 
hicle unfastened  or  unattended  in  a 
public  street,  in  violation  of  ordinance, 
has  been  held  not  to  preclude  recovery 
for  injuries  negligently  infiicted,  un- 
less such  violation  contributed  to  the 
injury.  Haumesser  v.  Central  Brew- 
ing Co.  (1910)  158  111.  App.  648;  Elip- 
per  V.  Coffey  (1875)  44  Md.  117; 
Kearns  v.  Sowden  (1870)  104  Mass. 
63,  note;  McCambley  v.  Staten  Island 
Midland  R.  Co.  (1898)  32  App.  Div. 
346,  52  N.  Y.  Supp.  849. 

In  Streeter  v.  Marshalltown  (1904) 
123  Iowa,  449,  99  N.  W.  114,  supra,  it 
was  held  that  a  person  driving  in  a 
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street  upon  the  right  side,  who,  to 
avoid  a  rapidly  approaching  hose  cart, 
passed  over  to  the  left  side,  and  was 
injured  because  of  a  defect  in  the  sdr- 
face  of  the  street,  was  not,  by  reason 
of  having  passed  to  the  left  side,  guil- 
ty of  contributory  negligence  as  mat- 
ter of  law.  On  the  other  hand,  in 
Travers  v.  Hartmann  (1914)  6  Boyce 
(Del)  302,  92  Atl.  855,  supra,  it  was 
held  that  one  who  rode  a  bicycle  along 
the  leftrhand  side  of  a  street  could 
not  recover  for  injuries  received  in 
collision  with  an  automobile,  where 
his  contributory  negligence  in  so  rid- 
ing constituted  the  proximate  cause, 
or  one  of  the  proximate  causes,  of  the 
injury.  In  Marx  v.  Chicago  Daily 
News  Co.  (1915)  194  Dl.  App.  322,  in 
holding  that  the  mere  standing  of  a 
horse  and  wagon  on  the  left  side  of  a 
street,  in  violation  of  ordinance,  did 
not  proximately  contribute  to  injuries 
thereto  from  being  run  into  by  a  run- 
away horse  and  wagon,  the  court  ap- 
plied the  rule  that,  ''to  constitute 
proximate  cause,  the  injury  must  be 
the  natural  and  probable  consequence 
of  the  negligence,  and  be  of  such  a 
character  as  an  ordinarily  prudent 
person  ought  to  have  foreseen  might 
probably  occur  as  a  result  of  the 
negligence,"  saying:  "The  question 
whether  the  plaintiff's  violation  of  the 
city  ordinance  was  a  proximate  con- 
tributing cause  of  the  injury  in  ques- 
tion depends,  therefore,  upon  the  ques- 
tion whether  the  plaintiff,  in  stopping 
his  wagon  'with  its  left  side  to  the 
curb,'  ought  reasonably  to  have  an- 
ticipated, as  a  natural  and  probable 
consequence  of  his  negligence  in  that 
respect,  that  his  horse  and  wagon 
might  be  run  into  and  injured  by  an- 
other horse  and  wagon  over  which  he 
had  no  control.  We  think  the  latter 
question  must  be  answered  in  the 
negative.  Doubtless  the  plaintiff 
might  reasonably  have  anticipated 
that,  as  a  natural  consequence  of  his 
act,  his  horse  might  be  injured  by  oth- 
ers passing  southward  on  the  west 
side  of  the  street  in  the  usual  and 
customary  manner;  but  we  think  it 
cannot  be  held  as  a  matter  of  law, 
nor  found  as  a  conclusion  of  fact,  that 
a  reasonably  prudent  man,  situated  as 


the  plaintiff  was  just  before  the  acci- 
dent, would  have  anticipated  that,  as 
a  natural  consequence  of  his  negli- 
gent act,  the  defendant's  horse  would 
run  away  and  collide  with  the  horse 
at  the  curb.  Such  an  occurrence  is 
unusual,  extraordinary,  and  not  rea- 
sonably to  be  expected.  If  the  plain- 
tiff had  turned  his  horse  and  wagon 
around,  he  would  not  have  been  guilty 
of  any  violation  of  the  ordinance;  but 
this  would  not  have  removed  the  cause 
of  the  accident,  nor  prevented  the  col- 
lision." 

However,  the  fact  that  one  has 
driven  or  turned  or  stopped  in  viola- 
tion of  a  traffic  regulation  is  a  circum- 
stance to  be  considered  in  determining 
whether,  at  the  time  of  the  accident 
complained  of,  he  acted  with  reason- 
able care,  so  as  to  free  himself  from 
negligence  contributing  directly  to  the 
Injury.  O'Neil  v.  East  Windsor  (1893) 
63  Conn.  150,  27  Atl.  237;  Smith  v. 
Gardner  (1858)  11  Gray  (Mass.)  418; 
Damon  v.  Scituate  (187&)  119  Mass. 
66,  20  Am.  Rep.  315;  Hall  v.  Ripley 
(1875)  119  Mass.  135;  Clinton  v.  Re- 
vere (1907)  195  Mass.  151,  80  N.  E. 
813;  McCambley  v.  Staten  Island  Mid- 
land R.  Co.  (1898)  32  App.  Div.  346, 
52  N.  Y.  Supp.  849;  Matson  v.  Pierce 
County  (1916)  94  Wash*  38,  161  Pac. 
846.  In  Cloherty  v.  Griffiths  (1914) 
82  Wash«  634,  144  Pac.  912,  where  an 
automobile  ran  down  and  injured  a 
bicyclist,  it  was  held  that  the  latter's 
failure  to  comply  with  a  statute  re- 
quiring him  to  leave  the  extreme  right 
side  of  the  road,  and  go  over  to  the 
left  side,  leaving  the  right  half  of  the 
way  clear  for  the  defendant  to  pass  in 
his  automobile,  did  not  necessarily  de- 
feat a  recovery  for  the  injury  sus- 
tained when  the  automobile  and  the 
bicycle  collided,  since  it  was  a  ques- 
tion for  the  jury  whether  plaintiff,  the 
bicyclist,  acted  with  due  prudence  in 
the  emergency  presented ;  and  whether 
the  driver  of  the  automobile,  knowing 
of  the  presence  and  position  of  plain- 
tiff, exercised  that  degree  of  care  for 
the  safety  of  plaintiff  which  should 
mark  the  conduct  of  a  man  of  ordinary 
prudence,  acting  under  like  circum- 
stances, was  also  for  the  jury,  not- 
withstanding the  statute. 
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c.  Frohihiied  uae  of  sidewallc. 

It  has  been  held  that  driving  a  ve- 
hicle i|pon  a  sidewalk,  in  violation 
of  a  municipal  ordinance,  does  not  pre- 
clude the  driver  from  recovering  for 
negligently  inflicted  injuries,  unless 
such  violation  contributes  directly  to 
his  injury.  Arey  v.  Newton  (1889) 
148  Mass.  598,  12  Am.  St.  Rep.  604,  20 
N.  E.  327;  Fisher  v.  Cambridge  (1892) 
133  N.  Y.  527,  30  N.  E.  663. 

In  Arey  v.  Newton  (Mass.)  supra, 
an  action  for  injuries  received  by 
plaintiff  in  driving  against  a  post 
which  was  set  just  outside  of  the  drive- 
way of  a  street,  while  he  was  endeav- 
oring to  pass  another  team  in  the 
nighttime,  there  being  an  ordinance 
prohibiting  driving  upon  a  sidewalk, 
the  court  said  that  if  plaintiff  inten- 
tionally and  unnecessarily  drove  on 
the  sidewalk,  and  that  was  a  contrib- 
uting cause  of  the  injury,  he  could 
not  recover.  And  see  Dennison  v. 
Miner  (1886)  1  Sadler  (Pa.)  399,  17 
W.  N.  C.  561,  2  Atl.  561,  in  which  it 
was  held  that  the  fact  that  an  ordi- 
nance prohibited  the  use  of  a  hand  or 
push  cart  on  the  sidewalk  did  not  pre- 
vent one  pushing  such  a  cart  along 
the  street  from  trying  to  avoid  being 
run  over  by  a  rapidly  approaching 
horse  and  wagon,  even  at  the  risk  of 
violating  the  ordinance.  But  compare 
Williams  v.  St.  Joseph  (1912)  166  Mo. 
App.  299,  148  S.  W.  459,  wherein  it 
was  held  that* one  riding  a  bicycle 
along  a  path  used  by  pedestrians  at 
the  side  of  a  street,  in  violation  of  an 
ordinance,  was  a  trespasser,  and,  as  a 
matter  of  law,  not  entitled  to  recover 
for  injuries  received  while  so  riding; 
and  Fisher  v.  Cambridge  (1890)  57 
Hun,  296,  10  N.  Y.  Supp.  623,  wherein 
it  was  held  that  one  who  intentionally 
drove  upon  the  sidewalk  part  of  a 
bridge  was  precluded  from  recovering 
damages  resulting  from  the  same  giv- 
ing way. 

d.  Unlawful  uae  of  hridgea. 

In  the  absence  of  controlling  stat- 
ute, the  rule  is  that  violation  of  a  stat- 
ute requiring  certain  precautions  to 
be  taken  before  crossing  a  bridge  with 
certain  vehicles,  such,  for  instance,  as 
requiring  planks  to  be  placed  under 


the  wheels  of  traction  engines,  etc., 
does  not  preclude  recovery  for  inju- 
ries due  to  defects  in  the  bridge,  un- 
less the  violation  of  the  statute  con- 
tributes directly  to  the  injuries;  but, 
in  accordance  with  the  general  rule, 
there  can  be  no  recovery  where  the 
violation  of  law  does  contribute  di- 
rectly to  the  accident.  Tackett  v.  Tay- 
lor County  (1904)  123  Iowa,  149,  98 
N.  W.  780;  Welch  v.  Geneva  (1901) 
110  Wis.  388,  85  N.  W.  970;  Walker  v. 
Ontario  (1901)  111  Wis.  113,  86  N.  W. 
566,  on  subsequent  appeal  in  (1903) 
118  Wis.  564,  95  N.  W.  1086;  Stone  v. 
Tilden  (1904)  122  Wis.  290,  99  N.  W. 
1026;  John  Goodison  Thresher  Co.  v. 
McNab  Twp.  (1910)  44  Can.  S.  C.  187, 
14  Ont.  Week.  Rep.  25,  affirming  (1908) 
19  Ont.  L.  Rep.  188  (in  connection 
with  this  case  see  Linstead  v.  Whit- 
church Twp.  (1916)  86  Ont  L.  Rep. 
462,  10  Ont.  Week.  N.  94,  30  D.  L.  R. 
431,  affirming  (1915)  36  Ont.  L.  Rep. 
1,  9  Ont.  Week.  N.  220,  27  D.  L.  R. 
770). 

But  where  the  statutes  giving  a 
right  of  action  for  injuries  resulting 
from  defective  bridges  also  provide 
that  no  recovery  shall  be  had  unless 
it  appears  that  the  provisions  regu- 
lating traffic  thereon  have  been  com- 
plied with,  compliance  is  a  condition 
precedent  to  recovery,  and  recovery 
cannot  be  had  by  merely  showing  that 
the  failure  to  comply  with  the  regu- 
lations did  not  contribute  to  the  in- 
jury. This  view  was  taken  in  Cos- 
tello  V.  Riley  County  (1914)  91  Kan. 
532,  138  Pac.  639,  where  the  plaintiff 
failed  to  plank  a  bridge  before  at- 
tempting to  cross  the  same  with  a 
traction  engine.  And  a  similar  con- 
clusion was  reached  in  Dexter  v.  Can- 
ton Toll-Bridge  Co.  (1887)  79  Me.  563, 
12  Atl.  547,  where  the  statute  express- 
ly provided  against  recovery  where  a 
load  in  excess  of  a  specified  weight 
should  be  driven  across  a  toll  bridge 
of  specified  span  or  greater,  without 
the  consent  of  the  bridge  tender  or 
owner.  And  practically  on  all  fours 
with  the  Dexter  Case*  is  the  decisioD 
in  Pomeroy  v.  Fifth  Massachasetts 
Tump.  Corp.  (1830)  10  Pick.  (Mass.) 
35,  which  involved  a  similar  statute. 

And  in  Oregon,  under  a  statute  per- 
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mittmg  a  recovery  against  a  county 
for  an  injury  received  while  "lawful- 
ly^ traveling  on  a  public  highway,  it 
has  been  held  that  one  attempting  to 
drive  a  traction  engine  across  a  bridge 
without  using  planks  under  the  wheels, 
as  required  by  statute,  cannot,  al- 
tfaoagh  the  failure  to  use  them  does 
not  contribute  to  the  injury,  hold  the 
county  liable  for  injuries  caused  by 
the  fall  of  the  bridge  because  of  de- 
fects therein,  the  theory  being  that, 
in  such  a  case,  the  plaintiff  is  not 
using  the  bridge  "lawfully."  Jones  v. 
Union  County  (1912)  63  Or.  566,  42 
LRA.(N5.)  1085,  127  Pac.  781. 

And,  of  course,  independently  of 
statutes  of  this  kind,  there  can  be  no 
recovery  where  the  failure  to  comply 
with  the  statutory  requirement  con- 
stituted negligence  directly  contrib- 
uting to  the  accident.  Rothrock  v. 
Douglas  County  (1916)  98  Kan.  286, 
158  Pac.  19. 

For  cases  dealing  with  excessive 
speed  on  bridges,  see  supra,  III.  a. 

e.  U8ing  street  or  other  public  place  for 
unlawful  purpose, 

the  mere  use  of  a  street  or  public 
place  for  a  prohibited  purpose  does 
not  preclude  recovery  where  such  use 
is  not  a  contributing  factor  to  the  tort. 
Thus,  in  Blair  v.  Grangef  (1902)  24 
R.  L  17,  61  Atl.  1042,  an  action  by  a 
driver  of  a  laundry  wagon  for  injuries 
received  where  his  horse  became 
frightened  by  the  negligent  operation 


of  a  steam  road  roller,  while  driving 
in  a  public  park  of  the  defendant  city, 
in  which  the  trial  court  granted  a  non- 
suit on  the  ground  that  plaintiff  was 
using  the  park  for  the  purpose  of  busi- 
ness, in  violation  of  an  ordinance  pro- 
hibiting such  use,  the  court  expressed 
the  opinion  that  this  was  not  a  proper 
reason  for  granting  a  nonsuit,  inas- 
much as  the  injuries  complained  of 
and  the  transgression  of  the  ordinance 
were  independent  or  disconnected,  ex- 
cept in  time  or  place,  in  their  relation 
to  each  other. 

In  Jones  v.  Swift  Current  (1915)  8 
Sask.  L.  R.  310,  23  D.  L.  R.  11,  it  was 
held  that  one  who  was  injured  while 
breaking  horses  on  the  streets  of  a 
town,  contrary  to  statute,  could  not  re- 
cover against  the  town  as  for  a  defect 
in  the  street,  it  appearing  that,  at  the 
time  of  the  accident,. the  horses  were 
running  away,  and  that  the  injuries 
resulted  from  plaintiff's  jumping  to 
avoid  being  in  the  vehicle  when  it 
plunged  into  the  ditch  complained  of. 

/•  Driving  while  intoxicated, 

9 

It  has  been  held  that  the  fact  that 
the  injured  person  at  the  time  of  the 
accident  was  unlawfully  operating  a 
vehicle  while  intoxicated  does  not  pre- 
clude recovery  where  it  doe^  not  ap- 
pear that  his  violation  of  the  statute 
in  driving  while  in  that  condition  was 
the  proximate  cause  of  the  injuries. 
Allen  V.  Pearson  (1915)  89  Conn.  401, 
94  Atl.  277.  G.  J.  C. 


PITTSBURGH,  CINCINNATI,   CHICAGO,  &  ST.  LOUIS   RAILWAY 

COMPANY,  Appt., 

V. 

THOMAS  CARMODY. 

Kentucky  Court  of  Appeals '^  June  18,  1020, 
(188  Ky.  588,  222  S.  W.  1070.) 

Master  and  servant  —  contract  for  indemnity  —  public  policy. 

1.  A  contract  between  master  and  servant  by  which  the  latter  may 
i^ceive  from  a  relief  department  indemnity  for  losses  from  sickness  or 
accident,  and  under  which  he  has  the  option  to  take  such  relief  or  main- 
tain an  action  for  damages  in  case  of  negligent  injuries,  is  not  against 
public  policy. 

[See  note  on  this  question  beginning  on  page  477.] 
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—  contract  for  compensation  through 
relief  department  —  constitutional- 
ity. 

2.  A  constitutional  provision  forbid- 
ding any  common  carrier  to  contract 
for  relief  from  its  common-law  liability 
does  not  prevent  it  from  contracting 
that  a  servant  may  secure  compensa- 
tion for  injuries  through  a  relief  de- 

.  partment  maintained  by  it. 
[See  18  R.  C.  L.  556-558.] 
Compromise  —  between  master  and 
servant  —  validity. 

3.  To  compel  adjustment  of  all  claims 
by  servants  against  their  masters  for 
compensation  for  personal  injuries  in 
the  courts  is  against  public  policy. 

[See  5  R.  C.  L.  878.] 

Contract  —  against  public  policy  — 
what  is. 

4.  A  contract,  to  be  against  public 
policy,  must  have  a  mischievous  tend- 
ency, and  in  some  way  militate  against 
the  public  welfare  and  the  rights  of  the 
public. 

[See  6  R.  C.  L.  712.] 

—  mutuality  —  consideration. 

5.  A  contract  entitling  a  servant  to 
compensation  for  sickness  and  injury. 


from  a  relief  department  maintained 
by  the  master,  to  the  operation  of 
which  both  master  and  servant  con- 
tribute, is  mutual  and  supported  by  suf- 
ficient consideration. 

Accord  and  satisfaction  —  promise  as 
satisfaction. 

6.  Where  an  accord  consists  of  a 
promise,  or  of  the  making  of  a  contract 
to  be  performed  in  the  future,  and  this 
promise  or  contract  is  accepted  in  sat- 
isfaction of  the  cause  of  action,  the 
cause  of  action  is  released,  and  relief 
must  be  sought  through  the  promise^ 
and  not  through  the  original  cause  of 
action. 

[See  1  R.  C.  L.  199,  200.] 

Master  and  servant  —  benefits  from 
relief  department  —  waiver  of  right 
of  action. 

7.  An  election  of  an  injured  em- 
ployee to  take  benefits  from  the  mas- 
ter's relief  department  waives  his  right 
to  maintain  a  common-law  action  for 
the  personal  injury,  where  such  result 
is  a  condition  of  the  payment  of  bene- 
fits. 

[See  18  R.  C.  L.  558.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jeffer- 
son County  sustaining  a  demurrer  to  a  plea  in  bar  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Trabue,   Doolan,  &   Craw-     24,  1905,  as  the  result  of  the  negli- 


ford  and  Charles  W.  Milner  for  appel- 
lant. 

Messrs.  Elmer  C.  Underwood,  J.  L. 
Richardson,  and  S.  L.  Trusty  for  ap- 
pellee. 

Hurt,  J.,  delivered  the  opinion  of 
the  court; 

The  appellee,  Thomas  Carmody, 
was  an  employee  of  the  appellant, 
Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  for  the 
performance  of  tiie  duties  of  a 
switchman  in  the  yards  of  the  ap- 
pellant company  in  Louisville,  and 
upon  its  moving  trains  from  its 
yards  in  ILiOuisville  to  other  yards 
and  tracts  of  appellant  near  Jeffer- 
sonville,  Indiana.  The  appellant 
w^as  a  common  carrier.  Carmody 
instituted  this  action  against  the 
railway  company  and  one  of  its  em- 
ployees, alleging  that  on  November 


gence  of  the  defendants,  he  was 
severely  and  permanently  injured, 
and  sought  a  recovery  of  damages  as 
compensation  for  his  injuries.  The 
appellant  company  by  the  first  para- 
graph of  its  answer  denied  the  al- 
leged negligence,  and  by  a  second 
paragraph  of  its  answer,  an  amend- 
ed answer,  and  answer  to  an  amend- 
ed petition,  pleaded  as  a  bar  to 
the  prosecution  of  the  action,  in  sub- 
stance, that  during  a  long  time  it, 
in  conjunction  with  its  employees, 
had  been  maintaining,  in  connection 
with  its  organization  and  conduct 
of  its  business  as  a  common  carrier, 
a  department  which  was  known  as 
the  Voluntary  Relief  Department  of 
the  Pennsylvania  Lines  West  of 
Pittsburgh;  that  the  department 
was  an  organization  for  the  purpose 
of  providing  indemnity  for  the  em- 
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ployees  of  appellant  in  the  event  of 
injury,  sickness,  or  death,  and  that 
the  indemnity  was  due  and  payable 
to  the  employees  when  injured, 
^whether  the  injury  was  the  result 
'of  the  negligence  of  the  railway 
company  or  of  the  employee  him- 
self, or  whether  there  was  neg- 
ligence on  the  part  of  anyone; 
that  the  department  was  main- 
tained by  contributions  of  the  em- 
ployees who  were  members  there- 
of, at  fixed  rates  and  stated  intervals, 
and  by  contributions  of  the  appel- 
lant, it  having  agreed  upon  its  part, 
and  as  a  part  of  the  contract  of  the 
organization  of  the  department,  that 
it  would  pay  the  expenses  and  costs 
of  the  operation  and  maintaining  of 
the  department,  and  pay  any  deficit 
that  might  result  from  the  sums 
paid  in  by  the  employee  members 
being  insufficient  to  pay  the  indem- 
nities or  benefits  to  which  sick  or 
injured  employees  were  entitled,  or 
pay  death  benefits  under  and  in  ac- 
cordance with  the  rules  and  regula- 
tions of  the  department ;  that  at  the 
time  and  before  the  injuries  suffered 
by  the  appellee,  he  had,  upon  his 
application,  become  a  member  of  the 
Voluntary  Relief  Department,  and 
was  a  member  thereof  in  good 
standing  at  the  time  of  his  injuries, 
and  was  entitled  to  the  benefits  of 
the  organization  in  accordance  with 
its  rules  and  regulations,  and  en- 
tftled  to  receive  the  benefits  allowed 
by  the  department  from  its  reli.ef 
fund  for  injury,  sickness,  or  death ; 
that,  in  becoming  a  member  of  the 
department,  the  appellee  had  agreed 
to  and  with  the  department  and  ap- 
pellant that  if  he  should  accept  bene- 
fits from  the  relief  funds  of  the  de- 
partment for  injuries  suffered  by 
him,  or  death,  such  acceptance  would 
work  a  release  of  any  claim  for  dam- 
ages against  the  appellant  arising 
from  the  injury  or  death ;  that  when 
he  received  the  injury  complained  of 
by  him  the  appellee  was  at  liberty 
either  to  accept  the  benefits  pro- 
vided by  the  Voluntary  Relief  De- 
partment or  to  assert  a  claim  for 
compensation  against  the  appellant 
by  way  of  action  for  damages ;  that 


after  he  sustained  the  injury  the 
appellee  voluntarily  elected  to  ac- 
cept the  benefits  provided  by  the 
department  from  its  relief  funds, 
and  that  such  benefits  were  paid  to 
him  thereafter  until  April  30,  1906, 
when  he  had  received  in  bene^ts  the 
sum  of  $225,  and  at  that  time,  under 
the  terms  and  conditions  of  his  mem- 
bership, his  right  to  receive  further 
benefits  ceased;  that  by  his  election 
to  receive  the  benefits  provided  un- 
der the  rules  and  regulations  of  the 
relief  department,  and  his  accept- 
ance of  them,  he  had  thereby  re- 
leased any  claim  for  damages  which 
he  had  against  appellant,  growing 
out  of  his  injury;  and  that  he  had 
thereafter  instituted  this  action 
without  having  returned  or  offered 
to  return  the  funds  which  he  had  re- 
ceived from  the  relief  department, 
and  which  he  would  not  have  re- 
ceived but  for  his  election  to  accept 
same  and  to  waive  any  claim  which 
he  had  against  appellant.  A  copy  of 
the  appellee's  application  for  mem- 
bership in  the  department  and  a 
copy  of  the  regulations  of  the  Volun- 
tary Relief  Department  were  filed 
with  the  answer  as  a  part  thereof. 
The  answer  and  amended  answer 
contained  the  averment  that  the  ap- 
plication of  appellee  to  become  a 
member  of  the  Voluntary  Relief  De- 
partment, which  appellee  had  sub- 
scribed and  agreed  thereto,  con- 
tained the  following  stipulation :  "I 
agree  that  the  acceptance  of  benefits 
from  said  relief  fund  for  injury  or 
death  shall  operate  as  a  release  from 
all  claims  for  damages  against  said 
company  (the  appellant),  arising 
from  such  injury  or  death,  which 
could  be  made  by  or  through  me, 
and  that  I  or  my  legal  representa- 
tives will  execute  such  further  in- 
strument as  may  be  necessary  for- 
mally to  evidence  such  acquittance." 
The  regulations  of  the  Voluntary 
Relief  Department  were  alleged  to 
contain  the  above-quoted  stipulation, 
and,  in  addition  thereto,  the  follow- 
ing :  "Should  a  member  or  his  legal 
representative  bring  suit  against 
either  of  the  companies  now  asso- 
ciated in  administration  of  the  re- 
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lief  department,  or  that  may  here- 
after be  so  associated,  for  damages 
on  account  of  injury  or  death  of  such 
member,  payment  of  benefits  from 
the  relief  fund  on  account  of  the 
same  shall  not  be  made  until  such 
suit  is  discontinued.  If  prosecuted 
to  judgment  or  compromised,  any 
payment  of  judgment  or  amount  in 
compromise  shall  preclude  any 
claim  upon  the  relief  fund  for  such 
injury  or  death." 

To  the  above  plea  in  bar  of  the 
action  a  demurrer  was  sustained,  it 
being  the  opinion  of  the  learned 
trial  judge  that  the  facts  stated  did 
not  constitute  an  estoppel  to  or 
other  valid  defense  to  the  action.  A 
trial  of  the  action  resulted  in  a  ver- 
dict and  judgment  for  the  appellee, 
and  the  railway  company  appeals, 
and  relies  solely  for  a  reversal  of 
the  judgment  upon  its  contention 
that  the  court  was  in  error  in  sus- 
taining the  demurrer  to  the  recited 
plea  in  bar,  and  denying  it  a  defense 
founded  upon  the  facts  therein  al- 
leged. 

The  appellee  earnestly  insists  that 
the  plea  is  insufficient  in  law  for 
three  principal  reasons:  First. 
The  contract  alleged  by  appellant  to 
have  existed  between  it  and  the  ap- 
pellee and  the  Voluntary  Relief  De- 
partment was  prohibited  by  §  196 
of  the  Constitution,  and  was  void  as 
against  the  public  policy  of  the 
state.  Second.  The  contract  was  not 
mutual,  nor  supported  by  any  con- 
sideration coming  from  the  appel- 
lant, and  therefore  was  not  binding. 
Third.  The  regulations  of  the  Vcflun- 
tary  Relief  Department,  together 
with  the  admissions  of  the  answers 
as  amended,  show  that  the  appellee 
was  entitled  to  receive  benefits  from 
the  relief  fund  of  the  department 
during  his  entire  life,  and  that  it 
ceased  to  pay  the  benefits  after  hav- 
ing paid  $225  on  April  30,  1906, 
after  which  the  action  was  institut- 
ed. 

(a)  Section  196  of  the  Constitu- 
tion renders  void  any  contract 
which  is  prohibited  by  its  provi- 
sions. The  portion  of  §  196  which 
is  relied  upon  as  prohibitive  of  the 


contract  alleged  is  as  follows :  ''No 
common  carrier  shall  be  permitted 
to  contract  for  relief  from  its  com- 
mon-law liability."  The  common- 
law  liability  of  a  railroad  company 
to  one  of  its  employees  for  an  injury 
sustained  by  the  employee,  and  re- 
sulting from  the  negligence  of  the 
railroad  company,  was  to  compen- 
sate the  employee  for  the  damages 
sustained  by  him  by  reason  of  the 
injuiy.  It  may  be  conceded  that  a 
contract  entered  into  between  a  rail- 
road company  and  one  of  its  em- 
ployees, by  the  terms  of  whidi  it  is 
contracted  that  the  company  shall 
not  be  liable  for  damages  because 
of  an  injury  which  may  be  there- 
after suffered  by  the  employee  on 
account  of  the  negligence  of  the 
company,  is  void  as  against  public 
policy,  as  well  as  contravening  the 
provisions  of  the  Constitution, 
supra;  but  to  deny  to  a  railroad 
company  and  one  of  its  employees 
the  power  to  agree  upon  a  binding 
settlement  of  the  amount  of  the 
damages  to  which  the  employee  is 
entitled  for  an  injury  suffered  by^ 
him  on  account  of  the  negligent  act 
of  the  company,  and  to  deny  to  the 
company  the  right  to  pay  the  em- 
ployee the  damages  which  the  latter 
is  willing  to  receive  in  settlement  of 
his  claim,  and  to  the  ^..^ - 

.  '    .m  inaiiter  ana 

employee  the  pow-  Bervant— 
er    and     right    to  SSmiJSiauSn 
contract    for    such  St^^fiJ"*"*' 
settlement    and    to  oonstitittion- 
receive       payment,  *"*^* 
would  compel  all  such  adjustments 
to  be  made  at  the  end  of  litigation 
and  by  the  judgment  'of  a  court, 
which  is  contrary  to  ^ 

the  public  policy  of    between  master 

this  and  every  other  "Mditr"*"" 
state.  It  is  evident 
that  it  is  the  liability  for  a  future 
injury  which  the  railroad  company 
is  prohibited  from  contracting 
against,  and  not  a  liability  for  an 
injury  from  negligence  which  has 
already  occurred.  Several  states 
have  constitutional  provisions  and 
statutes  with  provisions  similar  to 
§  196,  suprsii,  and  in  no  one  of  them 
has  the  provision  been  so  construed 
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as  to  prevent  an  accord  and  satis- 
faction between  the  carrier  and  one 
of  its  employees  for  the  claim  of  the 
employee  for  an  injury  which  has 
alr^dy  been  suffered.  In  the  con- 
tract which  api>ellant  relied  upon,  as 
embraced  in  its  answers  and  in  the 
regnilations  of  the  Voluntary  Relief 
Department,  which  were  presented 
as  a  part  of  the  answer,  there  was 
1)0  attempt  by  the  appellant  to  con- 
tract, for  relief  against  its  common- 
law  liability,  or  any  liability  to 
which  it  was  subject,  or  to  limit 
such  liability.  The  contract  pro- 
vided a  means  of  indemnity  for  the 
employee  when  disabled  from  sick- 
ness or  injury,  and  so  whether  the 
injury  arose  from  his  own  negli- 
gence or  that  of  another,  or  from 
unavoidable  accident,  without  fault 
of  anyone;  but  when  the  injury  suf- 
fered was  attributable  to  the  negli- 
gence of  appellant  it  did  not  affect 
any  cause  of  action  which  the  em- 
ployee had  against  appellant  for 
damages  on  account,  of  the  injury, 
until,  by  his  own  voluntary  action, 
the  employee  elected  to  receive  the 
benefits  provided  by  the  Voluntary 
Relief  Department  as  compensation 
for  the  injury;  and  when  he  did  so, 
in  consideration  of  the  benefits  to 
be  received,  he  contracted  to  release 
his  claim  against  appellant.  The 
contract  in  no  way  limited  the  lia- 
bility of  appellant,  nor  was  it  re- 
leased from  liability  to  an  action  for 
damages  for  an  injury  to  the  em- 
ployee from  negligence;  but  it  was 
the  acceptance  of  the  benefits  of  the 
Relief  Department  as  a  satisfaction 
of  the  claim  for  damages  against  ap- 
pellant which  worked  the  release, 
and  this  had  to  occur,  according  to 
the  contract,  after  the  injury  had 
been  sustained.  It  is  a  contract  to 
settle  the  past,  and  not  one  provid- 

ro«tr«ct-  in^  for  the  future. 

■ffaimit  public  A  contract,  to  be 
»oi.cy-what  in.  ^gainst  pubHc  pol- 
icy, must  be  such  a  one  as  has  a 
mischievous  tendency,  and  in  some 
way  militates  against  the  public  wel- 
fare and  the  rights  of  the  public.  It 
cannot  be  successfully  asserted  that 
the  contract  under  consideration  has 


any  such  eflfect.  A  contract  which 
has  the  effect  of  enabling  an  em- 
ployee to  receive  indemnity  for  in- 
juries from  sickness  and  accident, 
and  does  not  take  any  right  of  ac- 
tion for  negligent  injury  away  from 
him,  except  by  his  own  election  and 
after  the  injury  has  occurred,  when 
he  is  free  to  sue  for 

his  injury  or  to  set-  Jl,"Vait*"* 
tie  the  claim  by  con-  contract  for 
tract,  does  not  ap-  iobiSi"io'ircy. 
pear  to  carry  with  it 
any  tendency  to  mischief  nor  con- 
travene any  public  right  in  any  dis- 
cernible way.  The  right  to  contract 
is  a'  right  vouchsafed  to  every  citizen 
by  the  law  of  the  land,  if  the  subject 
of  the  contract  is  a  lawful  one  and 
the  person  making  same  is  sui  juris, 
and  the  exercise  of  the  right  does 
no  injury  to  the  public.  Because  a 
man  makes  a  contract  which  is  bad, 
and  not  the  best  one  which  he  might 
make  under  the  circumstances,  is  no 
reason  for  taking  away  from  him 
the  right  to  contract  about  his  own 
affairs,  nor  is  such  a  reason  suf- 
ficient to  set  aside  a  contract  under- 
standingly  made  with  all  the  facts 
before  him.  Contracts  similar  to 
the  one  relied  upon  by  appellant 
have  been  under  consideration  by 
the  courts  in  various  jurisdictions, 
in  some  of  which  were  constitutional 
and  statutory  provisions  similar  to 
that  embraced  in  §  196  of  our  Con- 
stitution, and  where  it  was  violjltive 
of  the  public  policy  to  permit  a  com- 
mon carrier  to  contract  for  relief 
against  its  common-law  liability; 
and,  while  all  of  the  courts  have  not 
agreed,  the  great  weight  of  authori- 
ty is  to  the  effect  that  such  a  con- 
tract does  not  contravene  a  sound 
public  policy. 

The  trend  of  authority  may  be  as- 
certained from  the  following  deci- 
sions: Johnson  v.  Charleston  &  S. 
R.  Co.  58  S.  C.  488,  36  S.  E.  851 ; 
Petty  V.  Brunswick  &  W.  R.  Co.  109 
Ga.  666,  35  S.  E.  82;  Eckman  v. 
Chicago,  B.  &  Q.  R.  Co.  169  111. 
312,  38  L.R.A.  750,  48  N.  E.  496; 
Johnson  v.  Philadelphia  &  R.  R.  Co, 
163  Pa.  127,  29  Atl.  854;  Ringle  v. 
Pennsylvania  R.  Co.  164  Pa.  529,  44 
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Am.  St.  Rep.  628,  30  Atl.  492 ;  Full- 
er V.  Baltimore  &  0.  Employees 
Relief  Asso.  67  Md.  433, 10  Atl.  237 ; 
,  Spitze  V.  Baltimore  &  O.  R.  Co.  75 
Md.  162,  32  Am.  St.  Rep.  378,  23 
Atl.  307 ;  Lease  v.  Pennsylvania  Co. 
10  Ind.  App.  47,  37  N.  E.  423 ;  Pitts- 
burgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Moore,  152  Ind.  345,  44  L.R.A.  638, 
53  N.  E.  290 ;  Pittsburg,  C.  C.  &  St. 
L.  R,  Co.  V.  Cox,  55  Ohio  St.  497, 
35  L.R.A.  507,  45  N.  E.  641 ;  Maine 
V.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa, 
260,  70  N.  W.  630,  80  N.  W.  315,  2 
Am.  Neg.  Rep.  15;  Chicago,  B.  & 
Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N. 
W.  314,  16  Am.  Neg.  Cas.  581 ;  Don- 
ald V.  Chicago,  B.  &  Q.  R.  Co.  93 
Iowa,  284,  33  L.R.A.  492,  61  N.  W. 
971;  Shaver  v.  Pennsylvania  Co. 
(C.  C.)  71  Fed.  931;  Otis  v.  Penn- 
sylvania Co.  (C.  C.)  71  Fed.  136; 
Maryland  use  of  Black  v.  Baltimore 
&  O.  R.  Co.  (C.  C.)  36  Fed.  655; 
Owens  V.  Baltimore  &  0.  R.  Co.  (C. 
C.)  1  L.R.A.  75,  35  Fed.  715 ;  Chi- 
cago,  B.  &  Q.  R.  Co.  v.  Curtis,  51 
Neb.  442,  66  Am.  St.  Rep.  456,  71 
N.  W.  42,  2  Am.  Neg.  Rep.  743; 
Graft  V.  Baltimore  &  O.  R.  Co.  5 
Sadler  (Pa.)  94,  8  Atl.  206;  Martin 
V.  Baltimore  &  O.  R.  Co.  (C.  C.)  41 
Fed.  125 ;  Baltimore  &  O.  R.  Co.  v. 
Bryant,  9  Ohio  C.  C.  332,  6  Ohio 
C.  D.  418;  Day  v.  Atlantic  Coast 
Line  R.  Co,  102  C.  C.  A.  654,  179 
Fed.  26;  Judy  v.  Louderman,  48 
Ohio  St.  562,  29  N.  E.  181 ;  Atlantic 
Coast  Line  R.  Co.  v.  Beazley,  54  Fla. 
311,  45  So.  761;  Hamilton  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  (C.  C.) 
118  Fed.  92;  Johnson  V.  Charleston 
&  S.  R.  Co.  55  S.  C.  152,  44  L.R.A. 
645,  32  S.  E.  2,  33  S.  E.  174;  King 
V.  Atlantic  Coast  Line  R.  Co.  157  N. 
C.  44,  48  L.R.A.(N.S.)  450,  72  S. 
E.  801;  Harrison^  V.  Alabama  Mid- 
land R.  Co.  144  Ala.  246,  40  So.  394, 
6  Ann.  Cas.  804 ;  Drobney  v.  Lukens 
Iron  &  Steel  Co.  122  C.  C.  A.  325, 
204  Fed.  11;  Pennsylvania  Co.  v. 
Keager,  152  Ky.  824,  52  L.R.A. 
(N.S.)  841,  154  S.  W.  412.  Ann. 
Cas.  1915B,  312. 

(b)  The  contract  is  not  unenforce- 
able for  want  of  mutuality  and  con- 
sideration.   While  the  appellee  and 


other  employees  of  the  various  rail- 
roads which  jointly  administered 
the  affairs  of  the  Voluntary  Relief 
Department  each  contributed  to  the 
funds  of  the  departnient  a  small  sum 
from  his  wages  each  month,  yet  they 
received  the  entire  benefits  of  the 
fund.  The  amount  of  the  benefits 
when  paid  to  an  employee  was  not 
controlled  by  the  sum  paid  in  by 
him  nor  the  state  of  the  treasury  of 
the  department.  The  appellant,  to- 
gether with  the  other  railroads  who 
wet'e  interested  in  administering  the 
department,  paid  all  the  expenses  of 
the  administration  of  the  depart- 
ment, supplied  at  its  expense  the 
necessary  facilities  for  conducting 
its  business,  held  the  funds  of  the 
department  and  was  responsible  for 
their  safe-keeping,  and  agreed  to 
pay  into  its  treasury  the  sums  neces- 
sary to  cover  any  deficits  which 
might  arise  therein  from  the  con- 
tributions of  the  employees  at  any 
time  not  being  sufficient  to  meet  the 
demands  of  the  treasury,  in  paying 
the  benefits  to  which  the  members 
were  entitled  on  account  of  disable- 
ment from  sickness,  accident,  or  in- 
juiy  of  any  kind,  under  the  regula- 
tions of  the  department.  The  agree- 
ment made  by  the  company  and  the 
employees  was  concurrent  and  ob- 
ligatory upon  both,  and  each  agreed 
to  pay  in  consideration  of  the  prom- 
ises and  payments  by.  the  others. 
Discussing  a  contract  not  exactly 
like  the  one  under  consideration 
here,  but  containing  the  same  essen- 
tial features,  it  was  said  in  Petty  v. 
Brunswick  &  W.  R.  Co.  109  Ga.  666. 
35  S.  E.  82 :  'That  such  a  contract 
secured  to  the  employee  substantial 
benefits,  and  that  the  master  con- 
tributed to  the  fund  for  the  payment 
thereof,  constituted  a  valuable  con- 
sideration as  to  tiie  employee;  and 
this  is  true  though  r««#-.-«# 

,         -  .  -^  -    ^        Contract- 

he    himself    made    U    mntnalUy- 

small  monthly  con-  ^^•-***'*«— 
tribution  to  that  fund.    A  contract 
of  this  kind  is  not  wanting  in  mu- 
tuality." 

In  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Cox,  55  Ohio  St.  516,  35  L.R.A. 
607,  46  N.  E.  645,  touching  a  similar 
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.contract,  the  court  said:  "The 
promises  are  concurrent  and  obUga- 
tory  upon  both;  both  promise  and 
both  pay  in  consideration  of  prom- 
ises and  payments  by  the  other ;  and 
the  fact  that  third  persons  are  in- 
terested does  not  impair  the  force  of 
the  obligation.  If  these  stipulations 
do  not  supply  consideration  it  would 
be  difficult  to  frame  such  as  would ; 
and  there  being  express  assent  to 
the  terms  of  the  contract  by  both 
parties,  the  element  of  mutuality  is 
not  wanting." 

The  same  views  as  the  above  are 
expressed  in  Judy  v.  Louderman,  48 
Ohio  St.  562,  29  N.  E.  181 ;  Lease 
V.  Pennsylvania  Co.  10  Ind.  App. 
47,  37  N.  E.  423 ;  and  Otis  v.  Penn- 
sylvania  Co.  (C.  C.)  71  Fed.  136. 

(c)  It  is  insisted  for  appellee  that 
the  pleadings  admit  that  his  injury 
was  such  that,  by  reason  of  the  rules 
and  regulations  of  the  Relief  De- 
partment, he  was  entitled  to  receive 
benefits  for  a  greater  length  of  time 
than  same  were  paid  to  him,  and 
that  at  the  time  of  the  institution  of 
this  action  he  was  still  entitled  to 
receive  benefits,  although  the  Relief 
Department  had  then  ceased  to  pay 
them  to  him.  It  is  urged  that  the 
plea  in  bar  is  insufiScient,  in  that  it 
does  not  aver  that  the  appellee  had 
received  all  the  benefits,  which,  un- 
der the  contract,  he  was  entitled  to 
receive;  the  allegation  upon  that 
subject  being  a  conclusion,  and  not 
an  averment  of  facts  which  show  a 
complete  satisfaction,  treating  the 
acceptance  of  the  Relief  Department 
contract  as  an  accord  of  the  claim 
of  appellee  for  damages  for  his  in- 
juries. This  contention  would  be 
correct  if  the  contract  which  con- 
stituted the  accord  provided  that  the 
accord  should  be  satisfied  in  full  be- 
fore it  should  be  a  binding  settle- 
ment and  obligatory  upon  the  appel- 
lee. There  can  be  no  dispute  of  the 
common-law  principle  that  where  an 
accord  is  based  upon  a  contract  or 
agreement  which  provides  for  the 
performance  of  certain  acts  in  sat- 
isfaction of  the  cause  of  action  to  be 
released,  the  satisfaction  and  release 
are  not  eflfected  until  a  full  perf orm- 


Manter  and 
fterTant— benefit  • 
front  relief  de- 
partment— 
^valTer  of  riffitt 
of  action. 


ance  has  occurred.    Where,  however, 
the  accord  consists 

_^    _  ._  ^      £    Accord  and 

01  a  promise  or  oi  satiBf action— 

the  making  of  a  con-  "fiJ^^/^-^'on. 
tract  to  be  per- 
formed in  the  future,  and  this 
promise  or  contract  is  accepted  in 
satisfaction  of  the  cause  of  action, 
the  cause  of  action  is  released,  and 
the  party  releasing  the  cause  of  ac- 
tion which  he  had,  and  accepting  the 
promise  in  satisfaction  of  it,  must 
thereafter  look  to  the  promise,  and 
not  his  original  cause  of  action.  1 
R,  C.  L.  199,  200 ;  Brunswick  &  W. 
R.  Co.  V.  Clem,  80  Ga.  539,  7  S.  E. 
84.  It  is  evident  in  the  instant  case, 
and  the  averments  of  the  answer 
and  its  amendments  substantially 
alleged,  that  the  appellee,  after  re- 
ceiving his  injury,  accepted  the  ben- 
efits provided  by  the  Relief  Depart- 
ment, and  thereby  elected  to  release 
the  appellant  from 
his  cause  of  action, 
and,  as  an  accord 
and  satisfaction  of 
the  claim  which  he 
had  against  appel- 
lant, agreed  to  accept  and  to  receive 
the  benefits  provided  for  him  by  the 
regulations  and  provisions  of  the 
Relief  Department.  It  would  ap- 
pear that  this  is  conclusively  true  if 
appellee's  contention  as  to  the  con- 
struction of  the  Relief  Department 
contract  is  correct,  and  that,  under 
same,  he  was  entitled  to  receive  the 
benefits  during  his  lifetime,  since,  if 
there  was  no  release  of  his  cause  of 
action  against  appellant  until  the 
Relief  Department  had  paid  to  him 
all  the  benefits  to  which  he  was  en- 
titled under  it,  there  would  be  no 
settlement  and  release  of  the  cause 
of  action  during  the  lifetime  of  the 
appellee.  Such  was  evidently  not 
the  intention  of  the  parties  in  mak- 
ing the  Relief  Department  contract. 
As  said  in  Pennsylvania  Co.  v.  Chap- 
man, 220  111.  428,  77  N.  E.  248,  al- 
though in  that  case  the  conclusion 
was  different  from  the  one  here  ar- 
rived at:  "The  agreement  on  the 
part  of  the  plaintiff  that  the  accept- 
ance of  benefits  from  the  relief  fund 
should  operate  as  a  release  of  all 
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claim  for  damages  against  the  com- 
pany is  to  be  construed  in  connec- 
tion with  the  by-laws,  which  amount 
to  an  agreement  on  the  part  of  the 
Relief  Department  that  it  would  pay 
him  certain  specified  benefits/' 

The  contract  under  which  the  Re- 
lief Department  was  created  and 
conducted  provided  for  certain  bene- 
fits to  which  its  members  were 
entitled  in  case  of  disablement  from 
sickness  or  accident,  and  for  injury 
from  the  negligence  of  the  employer, 
if  the  injured  employee  agreed  to 
accept  them  in  lieu  of  his  claim  for 
damages  against  the  employer,  and 
it  was  agreed  that  if  the  employee 
elected  to  receive  such  benefits,  his 
action  in  so  doing  operated  to  re- 
lease his  claim  against  appellant  for 
damages.  He  was  to  receive  com- 
pensation for  his  injuries  one  time, 
but  not  twice.  The  beginning  to  ac- 
cept of  the  benefits  of  the  Relief  De- 
partment by  the  injured  employee 
was  agreed  upon  between  employer 
and  employee  as  the  act  determina- 
tive of  the  fact  that  the  agreement 
between  them  that  the  employee  had 
accepted  the  benefits  of  the  provi- 
sions of  the  Relief  Department  coft- 
tract  as  an  accord  and  satisfaction 
of  his  claim  for  damages  had  been 
entered  into.  Among  the  courts 
there  has  not  been  entire  agreement 
as  to  the  effect  of  the  acceptance  of 
benefits  under  a  contract  similar  to 
the  Relief  Department  contract 
here;  certain  of  them  holding  that, 
to  cause  such  acceptance  to  work  a 
release  of  the  employee's  claim  for 
damages  against  the.  employer,  in 
addition  to  the  acceptance  of  bene- 
fits it  must  also  be  shown  that  the 
Relief  Department  had  performed 
its  entire  contract ;  while  the  holding 
of  the  others  has  been  to  the  effect 
that  the  acceptance  of  benefits 
worked  an  acceptance  of  the  Relief 
Department  contract  as  an  accord 
and  satisfaction  of  the  employee's 
right  Qf  action  against  the  employer 
and  a  release  of  same,  and  there- 
after each  of  the  parties  must  look 
to  the  contract  which  had  been  en- 
tered into  as  an  accord  and  satis- 
faction, and  the  employee  must  de- 


pend upon  its  enforcement  for  his 
compensation.  The  latter  seems  to 
be  the  more  logical  conclusion  from 
the  necessary  results  of  the  trans- 
action. Discussing  this  phase  of  the 
results  of  such  a  contract,  in  John- 
son V.  Charleston  &  S.  R.  Co.  58  S. 
C.  488,  36  S.  E.  851,  the  court  said: 
"If  the  contract  set  up  in  the  an- 
swer is  a  valid  contract,  and  plain- 
tiff has  elected  to  accept  and  has  ac- 
cepted benefits  thereunder,  he  could 
not  escape  the  contract  of  release 
because  a  full  tender  of  all  pasnnents 
due  under  the  contract  had  not  been 
made  to  him.  By  the  contract  and 
election  to  accept  certain  benefits 
and  payments,  he  released  the  de- 
fendant from  liability.  The  com- 
sideration  for  the  release  was  the 
obligation  or  promise  of  the  associa- 
tion to  do  certain  things,  and  liie  re- 
lease was  not  conditioned  on  full 
performance  by  such  association. 
For  full  performance  of  the  contract 
by  the  association,  the  plaintiff, 
.  .  .  has  his  remedy  under  the 
contract " 

In  Petty  V.  Brunswick  &  W.  R.  Co. 
109  Ga.  666,  35  S.  E.  82,  the  court, 
considering  a  contract  similar  to  the 
one  here  relied  upon,  said:  "The 
acceptance  by  an  injured  employee 
of  any  benefit  under  a  contract  of 
the  kind  ...  is  an  election  on 
his  part  to  look  exclusively  to  that 
source  for  compensation  on  account 
of  the  injury,  and  amounts  to  a  com- 
plete accord  and  satisfaction  of  his 
claim  for  damages  against  his  mas- 
ter therefrom  arising." 

Hence  it  would  appear  that  the 
appellee,  by  the  acceptance  of  bene- 
fits under  the  Relief  Department 
contract  because  of  his  injury,  ac- 
cepted that  contract  with  its  prom- 
ised obligations  as  an  accord  and 
satisfaction  of  his  claim  for  dam- 
ages against  appellant,  and  released 
the  claim  against  appellant,  and,>up- 
on  the  failure  of  the  Relief  Depart- 
ment to  perform  its  contract,  the 
appellee  was  relegated  to  his  rem- 
edies upon  and  under  that  contract. 
Pennsylvania  Co.  v.  Reager,  152  Ky. 
824,  52  L.R.A.(N.S.)  841, 154  S.  W. 


PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  v.  CARMODY. 

{188  Ky.   688,  tii  S.   ^^\   1070,) 


All 


412,  Ann.  Cas.  1916B,  312.  It  was 
tberafore  not  necessary  for  the  ap- 
pellant to  aver  a  complete  perform- 
ance of  the  contract  by  the  Relief 
Department,  but  it  was  sufficient  to 
allege  as  a  defense  that  the  appellee 
had  agreed  to  accept  the  benefits 
provided  by  th^  contract  of  the  Re- 
lief Department  as  compensation 
lor  his  injury  as  an  accord  and  sat- 


isfaction of  it,  and  that  his  c?aim 
against  appellant  was  released  in 
consideration  of  that  contract.  This 
the  answer  substantially  alleged. 

The  trial  court  was  therefore  in 
error  in  sustaining  a  demurrer  to 
the  plea  in  bar,  and  the  judgment 
is  therefore  reversed,  and  cause  re- 
manded for  proceedings  not  incon- 
sistent with  this  opinion. 


ANNOTATION. 

Validity  of  contract  providing  that  acceptance  of  benefits  from 

tion  ahall  bar  action  against  employer. 


I.  Introductory,  477. 
II.  At  common  law,  477. 

III.  Under     statute    against,   exempting 

from  or  limiting  liability,  483. 

IV.  Under  insurance  statute,  487. 

V.  Under  statute  expressly  invalidating 
contract: 

a.  In  general,  487. 

b.  State  legislation,  488. 

c.  Federal  legislation,  493. 

d.  Retrospective  effect,  494. 

e.  Effect  on  release,  494. 

JT.  Introductory, 

The  organization  of  relief  depart- 
ments by  employers,  chiefly  railroad 
companies,  appears  to  have  followed 
the  earlier  Employers'  Liability  Acts, 
which  abolished  or  limited  the  applica- 
tion of  the  fellow-servant  rule  and  the 
assumption-of-risk  rule  in  certain 
classes  of  cases,  and  thus  greatly  in- 
creased the  liability  of  the  companies 
for  injuries  to  their  employees.  See 
the  discussion  in  King  v.  Atlantic 
Coast  line  R.  Co.  (1911)  157  N.  C.  44, 
48  L.R.A.(N.S.)  450,  72  S.  E.  801.  In 
England  an  employee,  on  becoming  a 
member  of  a  relief  department,  seems 
ordinarily  to  contract,  in  consideration 
of  the  benefits  to  which  he  may  be 
entitled,  and  the  contribution  by  his 
employer  to  the  funds  of  the  depart- 
ment, that  the  employer  shall  be  re- 
lieved of  all  liability  in  case  of  injury 
or  death  in  the  course  of  his  employ- 
ment Contracts  of  that  description 
were  enforced  by  the  English  courts 
in  Griffiths  v.  Dudley  (1882)  L.  R.  9 
Q.  B.  Div.  (Eftg.)  367,  51  L.  J.  Q.  B. 
N.  S.  643,  47  L.  T.  N.  S.  10,  30  Week. 
Rep.  797,  and  in  Clements  v.  London 


&  N.  W.  R.  Co.  [1894]  2  Q.  B.  (Eng.) 
482,  9  Reports,  223,  42  Week.  Rep.  338, 
58  J.  P.  816. 

A  different  type  of  contract  has  been 
adopted  in  the  United  States,  where 
an  agreement  for  the  avoidance  of 
future  liability  is  examined  by  the 
courts  more  closely  to  determine 
whether  it  is  opposed  to  public  policy 
as  tending  to  produce  negligence.  In 
the  American  type  of  contract  a  re- 
lease of  liability  in- advance  of  injury 
or  death  is  avoided  by  making  the  ac- 
ceptance of  benefits  from  a  relief  as- 
sociation, not  the  execution  of  the 
contract,  a  bar  to  any  action  against 
the  employer.  A  contract  of  that 
character  was  formerly  upheld  by  the 
courts,  but  has  by  statute,  in  many 
jurisdictions,  been  made  void  and  un- 
enforceable. The  second  Federal 
Employers*  Liability  Act  (8  Fed.  Stat. 
Anno.  2d  ed.  p.  1208)  extended  the 
jurisdiction  of  the  Federal  government 
to  all  injuries  to  railroad  employees 
while  engaged  in  interstate  commerce, 
and  made  a  contract  of  the  kind  just 
described  invalid  as  to  such  injuries. 
State  legislation  has  further  reduced 
the  cases  in  which  such  a  contract  may 
be  successfully  pleaded  as  a  defense. 

The  validity  of  a  contract  providing 
that  the  bringing  of  an  action  against 
an  employer  for  the  injury  or  death  of 
an  employee  shall  bar  the  right  to  ben- 
efits from  a  relief  association  is  not 
within  the  scope  of  this  note,  and  is 
not  treated. 

II,  At  roTfimon  law. 
In  the  absence  of  legislation  on  the 
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subject,  the  courts  are  practically 
unanimous  in  maintaining  the  validity 
of  a  contract  by  an  employee,  provid* 
ing  that  the  acceptance  of  benefits 
from  a  relief  association  for  his  in- 
jury or  death  shall  bar  any  action 
therefor  against  his  employer. 

United  States. — Owens  v.  Baltimore 
&  O.  R.  Co.  (1888)  1  L.R.A.  75,  35  Fed. 
715;  Maryland  use  of  Black  v.  Bal- 
timore &  O.  R.  Co.  (1888)  36  Fed.  655; 
Martin  v.  Baltimore  &  O.  R.  Co.  (1889) 
41  Fed.  125;  Otis  v.  Pennsylvania  Co. 
(1896)  71  Fed.  136;  Vickers  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1895).  71  Fed. 
139 ;  Drobney  v.  Lukens  Iron  &  Steel 
Co.  (1913)  122  C.  C.  A.  325,  204  Fed. 
11  (Pennsylvania  law).  Compare 
Miller  v.  Chicago,  B.  &  Q.  R.  Go. 
(1894)  65  Fed.  305;  Chicago,  B.  &  Q. 
R.  Co.  V.  Miller  (1896)  22  C.  C.  A. 
264,  40  U.  S.  App.  448,  76  Fed.  439. 
And  see  later  Federal  decisions  decid- 
ed under  the  Federal  statute,  and  also 
infra,  V. 

Alabama. —- See  Harrison  v.  Al- 
abama Midland  R.  Co.  (1906)  144  Ala. 
246,  40.  So.  394,  6  Ann.  Cas.  804.  The 
rule  in  Alabama  has  apparently  been 
changed  by  the  Employers'  Liability 
Act  of  that  state. 

Illinois. — Eckman  v.  Chicago,  B.  & 
Q.  R.  Co.  (1897)  169  111.  312,  38  L.R.A. 
750,  48  N.  E.  496.  Compare  Pennsyl- 
vania Co.  V.  Chapman  (1905)  220  111. 
428,  77  N.  E.  248,  affirming  (1905)  118 
111.  App.  201;  Maney  v.  Chicago,  B.  & 
Q.  R.  Co.  (1893)  49  111.  App.  105. 

Maryland. — See  Spitze  v.  Baltimore 
&  O.  R.  Co.  (1892)  75  Md.  162,  32  Anu 
St.  Rep.  378,  23  Atl.  307. 

Nebraska. — See  Chicago,  B.  &  Q.  R. 
Co.  V.  Wymore  (1894)  40  Neb.  645,  58 
N.  W.  1120;  Chicago,  B.  &  Q.  R.  Co.  v. 
Bell  (1895)  44  Neb.  44,  62  N.  W.  314, 
16  Am.  Neg.  Cas.  581;  Chicago,  B.  & 
Q.  R.  Co.  V.  Curtis  (1897)  51  Neb.  442, 
66  Am.  St.  Rep.  456,  71  N.  W.  42,  2  Am. 
Neg.  Rep.  743;  Clinton  v.  Chicago,  B. 
&  Q.  R.  Co.  (1900)  60  Neb.  692,  84  N. 
W.  90.  The  rule  in  Nebraska  has  ap- 
parently been  changed  by  the  Em- 
ployers' Liability  Act  of  that  state. 

New  Jersey. — ^Beck  v.  Pennsylvania 
R.  Co.  (1899)  63  N.  J.  L.  233,  76  Am. 
St.  Rep.  211,  43  Atl.  908,  6  Am.  Neg. 
Rep.    601.      Compare    McKeering    v. 


Pennsylvania  R.  Co.  (1900)  .65  N.  J.  L^ 
57,  46  Atl.  715,  8  Am.  Neg.  Rep.  486; 
Twaits  V.  Pennsylvania  R.  Co.  (1910) 
77  N.  J.  Eq.  103,  75  Atl.  1010. 

Pennsylvania. — Graft  v.  Baltimore 
&  O.  R.  Co.  (1887)  5  Sadler,  94,  8  Atl. 
206;  Johnson  v.  Philadelphia  &  R.  R. 
Co.  (1894)  163  Pa.  127,  29  Atl.  854; 
Ringle  v.  Pennsylvania  R.  Co.  (1894) 
164  Pa.  529,  44  Am.  St.  Rep.  628,  30 
Atl.  492 ;  Reese  v.  Pennsylvania  R.  Co. 
(1911)  229  Pa.  340,  78  Atl.  851;  Reese 
V.  Pennsylvania  R.  Co.  (1912)  233  Pa. 
863,  82  Atl.  461. 

The  opposite  rule,  however,  is  ap- 
plied even  in  the  jurisdictions  just 
referred  to,  where  the  employee  is  in- 
jured or  killed  while  engaged  in  in- 
terstate commerce.    See  infra,  V. 

In  Owens  v.  Baltimore  &  O.  R.  Co. 
(1888)  1  L.R.A.  75,  35  Fed.  715,  a  con- 
tract was  held  to  be  valid  which  pro- 
vided that  the  acceptance  of  benefits 
by  an  employee  of  a  railroad  company 
after  an  injury  should  bar  any  action 
for  the  injury  against  the  company. 
The  court  stated  that  the  contract  did 
not  purport  to  deprive  the  employee 
ct  a  right  to  recover  damages  from  the 
railway  company,  but  that  it  merely 
put  him  to  his  election,  after  an  in- 
jury, to  accept  the  benefits  provided 
by  the  association,  or  to  pursue  his 
right  of  redress  against  the  railroad 
company.  See,  to  the  same  effect, 
Martin  v.  Baltimore  &  O.  R.  Co.  (1889) 
41  Fed.  125;  Twaits  v.  Pennsylvania 
R.  Co.  (N.  J.)  supra. 

In  Eckman  v.  Chicago,  B.  &  Q.  R.  Co. 
(111.)  supra,  the  court  said:  "In  every 
cas^  of  injury  the  injured  party  has 
the  right  to  compromise  the  damages 
for  any  valuable  consideration,  no 
matter  how  small;  and  if  he  chooses 
to  accept  a  smaller  amount  than  he 
might  have  been  able  to  secure  at  the 
hands  of  a  jury,  such  settlement  is 
nevertheless  a  full  accord  and  satis- 
faction, and  a  bar  to  the  prosecution 
of  any  suit  for  damages  for  such  in- 
juries. It  is  well  known  that  railroad 
companies  frequently  compromise 
such  suits  out  of  court,  and  such  com- 
promises are  always  upheld,  if  honest- 
ly and  fairly  made.  Here  is  an'  agree- 
ment made  between  the  railroad 
company  and  the  appellant  that  the  ac- 
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ceptance  of  the  benefits  should  release 
the  railroad  company  from  responding 
in  damages  as  the  result  of  an  action 
at  law.  It  is  not  this  agreement  alone 
that  constitutes  the  release,  but  the 
acceptance  of  the  benefits  therein 
stipulated,  well  knowing  that  the  ac- 
ceptance of  such  benefits  will  have  the 
effect  of  a  relea&e.  That  the  appellant 
knew  what  the  effect  of  the  acceptance 
of  the  benefits  was  is  not  disputed. 
He  was  furnished  with  a  handbook, 
which  plainly  stated  that  an  injured 
member  may  either  accept  the  benefits 
of  the  fund  or  rely  upon  the  issue  of  a 
suit;  that  he  cannot  do  both.  The 
agreement  is  not  against  public  pol- 
icy, as  it  merely  puts  the  employee  to 
his  election,  after  an  injury  has  been 
sustained  by  him,  either  to  take  the 
benefits  of  the  relief  fund,  to  which 
the  appellee  has  materially  contribut- 
ed, or  to  sue  for  damages  in  a  court  of 
law.*' 

In  Johnson  v.  Philadelphia  &  R.  R. 
Co.  (1894)  163  Pa.  127',  29  Atl.  854,  it 
was  held  that  a  contract  of  the  kind 
herein  discussed  was  not  opposed  to 
public  policy  as  a  contract  by  an  em- 
ployer against  his  own  negligence. 
The  court  said:  "Even  in  cases  of 
injury  through  the  company's  negli- 
gence there  is  no  waiver  of  any  right 
of  action  that  the  person  injured  may 
thereafter  be  entitled  to.  It  is  not  the 
signing  of  the  contract,  but  the  ac- 
ceptance of  benefits  after  the  accident, 
that  constitutes  the  release.  The  in- 
jured party,  therefore,  i»  not  stipulat- 
ing for  the  future,  but  settling  for  the 
past;  he  is  not  agreeing^ to  exempt  the 
company  from  liability  fornegligence, 
but  accepting  compensation  for  an  in- 
jury already  caused  thereby.  He  may 
as  well  accept  it  in  instalments  as  in 
a  single  sum,  and  from  an  appointed 
fund  to  which  the  company  has  con- 
tributed, as  from  the  company's  treas- 
ury as  a  result  of  litigation.  Jhe 
substantial  feature  of  ttie  contract, 
which  distinguishes  it  from  those  held 
void  as  against  public  policy,  is  that 
the  party  retains  whatever  right  of 
action  he  may  have  until  after  knowl- 
edge of  all  the  facts,  and  an  oppor- 
tunity to  make  his  choice  between  the 


sure  benefits  of  the  association  or  the 
chances  of  litigation." 

And  in  Ringle  v.  Pennsylvania  R.  Co. 
(1894)  164  Pa.  529,  44  Am.  St.  Rep. 
628,  30  Atl.  492,  the  court  said :  "This 
case  is  ruled  by  Johnson  v.  Philadel- 
phia &  R.  R.  Co.  (Pa.)  supra.  .  .  . 
The  facts  of  that  case  and  this  are  not 
materially  different.  In  both  the 
agreement  is  that  the  acceptance  of 
benefits,  of  course  after  the  accident,  « 
shall  operate  as  a  release.  In  the 
present  case  there  is  an  additional 
agreement  that  the  plaintiff  shall  'ex- 
ecute such  further  instrument  as  may 
be  necessary  formally  to  evidence  such 
acquittance,'  and  it  is  argued  that  no 
such  release  has  been  executed  by 
plaintiff.  But  it  is  not  necessary  that 
it  should  be.  The  acceptance  of  ben- 
efits is  the  substance  of  the  release, 
and  the  agreement  for  a  further  in- 
strument is,  by  its  express  terms,  a 
mere  formality  for  convenience  of  evi- 
dence." 

See,  to  the  same  effect,  Graft  v. 
Baltimore  &  0.  R.  Co.  (1887)  5  Sadler 
(Pa.)  94,  8  Atl.  206;  Reese  v.  Pennsyl- 
vania R.  Co.  (1911)  229  Pa.  340,  78  . 
Atl.  851 ;  Reese  v^  Pennsylvania  R.  Co. 
(1912)  233  Pa.  363,  82  Atl.  461. 

In  Otis  V.  Pennsylvania  Co.  (1896) 
71  Fed.  136,  the  defendant  company 
pleaded,  to  a  complaint  charging  it 
with  a  negligent  injury,  that  the  plain- 
tiff voluntarily  became  a  member  of  a 
relief  department  established  by  the 
defendant;  that,  in  his  application  for 
membership,  he  agreed  that  the  ac- 
ceptance of  benefits  from  the  depart- 
ment's relief  fund  for  an  injury  or 
death  should  operate  as  a  release  of 
all  claim  for  damages  against  the 
company,  arising  from  the  injury  or 
death ;  and  that  the  plaintiff  accepted 
$660  from  the  relief  department  as  a 
benefit  due  to  him  from  the  depart- 
ment for  the  injury  which  became  the 
basis  of  his  action.  In  holding  that 
the  acceptance  of  the  benefit  barred 
the  plaintiff's  action,  the  court  said: 
"As  a  general  proposition,  it  is  un- 
questionably true  that  a  railroad  com- 
pany cannot  relieve  itself  from  re- 
sponsibility to  an  employee  for  an  in- 
jury resulting  from  its  own  negligence, 
by  any  contract  entered  into  for  that 


480 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


purpose  before  the  happening  of  the 
injury;  and,  if  the  contract  under  con- 
sideration is  of  that  character,  it  must 
be  held  to  be  invalid.     But,  upon  a 
careful  examination,  it  will  be  seen 
that  it  contains  no  stipulation  that  the 
plaintiff  should  not  be  at  liberty  to 
bring  an  action  for  damages  in  case 
he  sustained  an  injury  through  the 
negligence  of  the  defendant.     .     .     . 
Before  the  contract  was  entered  into, 
his  right  of  action  for  an  injury  re- 
sulting from   the   defendant's   negli- 
gence was  limited  to  a  suit  against  it 
for  the  recovery  of  damages  therefor. 
By  the  contract  he  was  given  an  elec- 
tion either  to  receive  the  benefits  stip- 
ulated for,  or  to  waive  his  right  to  the 
benefits,  and  pursue  his  remedy  at  law. 
.    .    •    After  the  injury  happened,  two 
alternative  modes  were  presented  to 
him  for  obtaining  compensation  for 
such  injury.    With  full  opportunity  to 
determine  which  alternative  was  pref- 
erable, he  deliberately  chose  to  accept 
the   stipulated    benefits.     There   was 
nothing  illegal  or  immoral  in  requir- 
ing him  so  to  do.    And  it  is  not  per- 
ceived why  the  court  should  relieve 
him  from  his  election  in  order  to  en- 
able him  now  to  pursue  his  remedy 
by  an  action  at  law,  and  thus  prac- 
tically to  obtain  double  compensation 
for  his  injury.    Nor  does  the  fact  that 
the  fund  was  in  part  formed  by  his 
contributions  to  it  alter  the  case.    The 
defendant  also  contributed  largely  to 
the  fund  under  its  agreement  to  make 
up  deficits,  to  furnish  surgical  aid  and 
attendance,  to  pay  expenses  of  admin- 
istration and  management,  and  to  be« 
come  responsible  for  the  safe-keeping 
of  the  funds  of  the  relief  department. 
It  had  a  large  pecuniary  interest  in 
the  very  money  which   the  plaintiff 
received.    We  are  not  concerned  with 
the    question    whether    the    plaintiff 
might  not  have  secured  a  larger  sum 
of  money  if  he  had  prosecuted  his  legal 
remedy  for  the  recovery  of  damages 
for  his  injury.    After  the  injury,  the 
plaintiff  was  at  liberty  to  compromise 
his  right  of  action  with  the  defendant 
for  any  valuable  consideration,  how- 
ever small ;  and,  if  he  chose  to  accept 
a   less   amount  than   that   which   he 
might  have  recovered  by  action,  such 


settlement,  if  fairly  entered  into,  con- 
stitutes a  full  accord  and  satisfaction, 
from  which  the  court  cannot,  and 
ought  not,  to  relieve  him." 

In  Beck  v.  Pennsylvania  R.  Co. 
(1899)  63  N.  J.  L.  233,  76  Am.  St  Rep. 
211,  43  Atl.  908,  6  Am.  Neg.  Rep.  601, 
the  court  sai4  -  "A.  contract  by  which 
an  employee  permits  ...  an  em- 
ployer to  create  a  fund  in  part  out  of 
his  wagesi  supplemented  by  a  contri* 
bution  by  the  employer  when  neces- 
sary, out  of  which  relief  for  sick  and 
injured  employees  is  provided,  and  by 
which  the  employer  undertakes  to 
manage  the  fund  and  furnish  the 
agreed-on  relief,  is,  in  my  judgment, 
within  the  implied  powers  of  the  em- 
ployer, if  a  corporation.  On  the  part 
of  the  employer  such  a  scheme  may  be 
deemed  likely  to  increase  the  efficiency 
of  the  force  it  employs,  and  on  the 
part  of  the  employee  it  may  tend  to 
relieve  from  anxiety  as  to  support,  if 
injured  by  any  of  the  many  dangers 
to  which  he  is  daily  and  hourly  ex- 
posed. As  incidental  to  the  contract 
of  employment  and  compensation, 
therefore,  it  is  not  ultra  vires." 

Moreover,  in  Vickers  v.  Chicago,  B. 
&  Q.  R.  Co.  (1895)  71  Fed.  139,  it  was 
held  that  the  fact  that  an  injured  em- 
ployee of  a  railroad  company  did  not 
know  the  strength  of  his  case  against 
the  company  did  not  prevent  his  elec- 
tion to  take  benefits  from  a  relief  as- 
sociation from  barring  his  right  of  ac- 
tion against  the  company,  according  to 
the  terms  to  which  he  agreed  on  be- 
coming a  member  of  the  association, 
and  the  court  expressed  disapproval 
of  the  decision  in  Miller  v.  Chicago,  6. 
&  Q.  R.  Co.' (1894)  65  Fed.  305. 

In  Spitze  v.  Baltimore  &  O.  R.  Co. 
(1892)  75  Md.  162,  32  Am.  St.  Rep. 
378,  23  Atl.  307,  it  appeared  that  an 
injured  employee  of  the  defendant 
company,  on  receiving  benefits  from  a 
relief  association,  executed  a  release 
to  the  defendant  company,  in  conform- 
ity with  a  contract  previously  entered 
into.  It  was  held  that  the  employee 
could  not  thereafter  recover  from  the 
defendant. 

In  Pennsylvania  Co.  v.  Chapman 
(1905)  220  IlL  428,  77  N.  E.  248,  af- 
firming (1905)  118  111.  App.  201,  how- 
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ever,  it  was  held  that  a  contract  of  the 
kind  discussed  herein  did  not  bar  an 
action  against  a  railroad  company  by 
an  employee  for  an  injury,  where  it 
appeared  that  the  relief  department, 
after  paying  only  a  part  of  the  benefits 
to  which  the  employee  was  entitled 
under  the  contract,  refused  to  pay  the 
remainder.  The  court  said:  'The 
asrreement  on  the  part  of  the  plaintiff 
that  the  acceptance  of  benefits  from 
the  relief  fund  should  operate  as  a 
release  of  all  claim  for  damages 
against  the  company  is  to  be  construed 
in  connection  with  the  by-laws,  which 
amount  to  an  agreement  on  the  part 
of  the  relief  department  that  it  would 
pay  him  certain  specified  benefits.  A 
party  cannot  be  allowed  to  avail  him- 
self of  the  benefits  of  a  contract  which 
he  has  admittedly  violated.  If  the 
defendant  below  had  shown  that  the 
plaintiff  received  the  full  benefit  of 
his  contract,  or  that  his  failure  to  dj> 
80  was  the  result  of  his  own  fault,  it 
might  well  have  been  said  that  this 
suit  was  thereby  barred.  .  •  .  The 
breach  of  the  contract  in  this  case  was 
that  of  the  defendant  alone.  .  •  •  In 
our  opinion,  upon  the  failure  on  the 
part  of  the  company  to  comply  with 
the  terms  of  the  agreeipent,  the  plain- 
tiff: had  the  right  to  bring  his  action 
Against  it,  and  that  the  company  is 
only  entitled  to  credit  for  the  amount 
shown  to  have  been  paid  by  the  relief 
department,  but  cannot  successfully 
plead  the  agreement  in  bar  of  this  ac* 
tion  without  showing  a  compliance 
with  the  same  on  its  part."  Compare 
the  reported  case  (Pittsburgh,  C.  C.  ft 
St  L.  R.  Co.  V.  Carmody)  ante,  469, 
discussed  infra.  III. 

Moreover,  in  Chicago,  B.  &  Q.  R.  Co. 
V.  Miller  (1896)  22  C.  C.  A.  264,  40 
U.  &  App.  448,  76  Fed.  439,  it  was 
held  that  a  plea,  in- an  action  by  an 
employee  against  a  railroad  company 
for  an  injury,  was  insufiicient  where  it 
alleged  the  acceptance  of  benefits  from 
a  relief  association  under  a  contract 
providing  that  such  acceptance  should 
bar  any  claim  for  the  injury  against 
the  company  in  consideration  of  cer* 
tain  amounts  which  had  been  and  were 
to  be  paid  by  the  company  to  the  re- 
lief association,  but  did  not  allege 
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that  the  company  had  become  obligat- 
ed to  maintain  the  relief  department 
and  supply  funds  necessary  to  meet  its 
obligation.  The  court  said:  "It 
would  seem  to  be  fairly  consistent 
with  the  averments  of  the  plea,  that 
the  moneys  theretofore,  emended  by 
the  relief  association  in  the  care  of 
its  injured  and  disabled  members  had 
not  been  paid  out  of  the  funds  of  the 
defendant  company,  but  had  been  paid 
from  sums  deducted  from  the  wages 
of  those  who  were  members  of  the 
association.  In  a  case  of  this  char- 
acter, where  the  contract  invoked  as 
a  defense  lies  close  to  the  line  divid- 
ing agreements  that  are  lawful  from 
those  which  are  unlawful,  it  is  proper 
to  require  the  defendant  to  set  out  the 
arrangement  which  existed  between 
itself  and  its  employees,  in  the  form  of 
a  relief  department,  with  such  full- 
ness and  certainty  that  the  court  may 
be  able  to  say,  from  an  examination 
of  the  same,  that  the  arrangement  is 
fair  and  reasonable,  and  that  it  is 
neither  objectionable  on  grounds  of 
public  policy,  nor  voidable  for  want  of 
a  valuable  consideration.'' 

A  further  limitation  on  the  conomon- 
law  rule  appeared  in  Maney  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1893)  49  IIL  App; 
105,  wherein  it  was  held  that  the  stat^ 
utory  right  of  a  widow  and  next  of 
kin  to  recover  for  death  by  wrongful 
act  could  not  be  affected  by  any  con- 
tract of  the  deceased,  and  that  there-^ 
fore  the  acceptance  of  benefits  from 
a  relief  association  did  not  bar  a  re- 
covery from  his  employer  in  an  action 
for  death,  though  he  had  contracted 
that  the  acceptance  of  benefits  should 
have  that  effect.  The  court  said: 
'The  enactment  of  the  statute  under 
consideration  established  the  doctrine 
that  the  wife  and  next  of  kin,  and  each 
of  them,  had  a  property  right  and 
financial  interest  in  the  life  of  the 
husband  and  relative.  ...  It  did 
not  flow  from,  nor  was  it  based  upour 
the  desire  or  consent  of  Daniel  Maney. 
As  husband  and  father,  the  law 
charged  him,  while  living,  with  the 
performance  of  certain  duties  in  their 
behalf  and  for  their  benefit.  •  •  « 
It  was  «  substantial,  subsisting  right 
in  fav4>r  of  his  wife  and   children. 
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available  to  them  during  the  contin- 
uation of  his  life.  Prior  to  this  enact- 
ment it  ceased  at  his  death.  By  the 
enactment  the  right  was  kept  alivei 
if  his  death  be  occasioned  by  the 
wrongful  act,  neglect,  or  default  of 
another,  and  a  remedy  provided  for  its 
enforcement  against  the  party  so  caus- 
ing his  death.  Neither  argument  nor 
authority  would  seem  to  be  necessary 
to  sustain  the  view  that  the  widow  and 
next  of  kin  cannot  be  deprived  of  the 
property  right  so  created  and  vested  in 
them  at  the  will  or  pleasure  or  by  the 
contract  of  another,  though  he  be  the 
party  charged  with  the  performance  of 
duties  out  of  which  the  right  grew." 

In  McKeering  v.  Pennsylvania  R.  Co. 
(1900)  65  k  J.  L.  57,  46  Atl.  715,  8 
Am.  Neg.  Rep.  486,  an  action  against 
an  employer  for  death  by  wrongful 
act,  brought  by  the  administratrix  of 
a  deceased  employer  for  the  benefit  of 
his  next  of  kin,  it  appeared  that  the 
administratrix  was  the  beneficiary> 
named. in. a  contract  with  a  relief  as- 
sociation, and  had  executed  a  release 
of  the  employer  on  receiving  benefits 
from  the  association.  The  court  held 
that  the  right  of  the  next  of  kin  other 
thim  the  beneficiary  could  not  be 
barred  by  the  contract  of  the  em- 
ployee, by  the  acceptance  of  the  ben- 
efits by  the  beneficiary,  or  by  her 
release.  The  court  stated  that,  under 
the  pleadings,  it  was  not  necessary  to. 
decide  whether  the  amount  due  to  the 
beneficiary  as  one  of  the  next  of  kin 
should  be  withheld,  since  the  case 
came  before  the  court  on  the  sufii^ 
ciency  of  the  defendant's  answer,  in 
which  it  pleaded  to  the  entire  action. 

In  conflict  with  the  principle  an- 
nounced in  the  two  cases  last  cited, 
it  was  held  in  Drobney  v.  Lukens  Iron 
&  Steel  Co.  (1913)  122  G.  C.  A.  325,  204 
Fed.  11,  that  the  plaintiff  was  barred 
from  recovering  damages  for  the 
death  of  her.  hiisband  by  accepting 
benefiti3  from  a  relief  association  un- 
der a  contract  by  her  husband  provid- 
ing that  the  acceptance  of  benefits 
should  hav^  that  effect.  She  also  ex- 
ecuted b  release;  but,  as. she  was  un- 
able to  read,  and  introduced  evidence 
to  «how  that. she  was  misinformed,  as 
tci  the  effect  of  the  instrument,  the  de- 


cision was  based  maixiiy  on  the  other 
ground.  It  is  submitted  that  the  con- 
tract of  her  husband  could  not  legally 
affect  her  statutory  right  to  recover 
for  her  own  pecuniary  loss  occasioned 
by  his  death,  and  that,  since  she  waa 
unable  to  read,  and  was  not  informed 
that  the  instrument  signed  was  a  re- 
lease of  the  company^  the  release  was 
a  nullity. 

In  Maryland  use  of  Black  v.  Bal- 
timore &  0.  R.  Co.  (1888)  36  Fed.  655, 
wherein  it  appeared  that  all  employees 
of  the  defendant  company  were  re- 
quired to  become  members  of  its  relief 
department,  that  a  release  of  the  rail- 
road company  from  liability  waa 
signed  by  the  widow  of  an  employee 
killed  in  the  course  of  his  employ- 
ment, that  the  release  was  in  conform- 
ity with  a  rule  of  a  relief  association 
sponsored  by  the  company,  and  was 
executed  to  enable  the  mother  of  the 
deceased  to  obtain  life  insurance  from 
the  association,  the  court  held  that 
the  release  was  not  invalid,  and  that 
a  recovery  for  the  use  of  the  widow, 
from  the  railroad  company  was 
barred. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Bell 
(1895)  44  Neb.  44,  62  N.  W.  814,  16 
Am.  Neg.  Cas.^  581,  decided  prior  to 
the  Nebraska  Employers'  Liability 
Act,  the  court  said:  ''By  reason  of 
Bell's  membership  in  the  relief  de- 
partment, if  he  was  disabled  by  sick- 
ness, he  became  entitled  to  certain 
sums  of  money  out  of  the  relief  fund; 
if  he  was  injured,  and  thus  disabled, 
he  became  entitled  to  certain  sums  of 
money  out  of  the  relief  fund;  and  if 
he  died  from  any  cause  while  in  the 
service  of  the  company  and  a  member 
of  the  relief  department,  it  became 
liable  to  a  beneficiary  designated  by 
him  for  a  specific  sum  of  money. 
Here,  then,  was  a  consideration  mov- 
ing to  Bell  for  the  contract  and  prom- 
ises he  made  and  the  contributions 
made  by  him  to  the  relief  department. 
The  railroad  company's  guaranty  of 
the  obligations  of  the  relief  depart- 
ment, and  its  assumption  of  the  ex- 
penses of  conducting  the  relief 
department,  constitute  a  consideration 
moving  from  it  sufficient  to  support' 
the  promises  of  Bell  and  every  other 
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member  of  the  relief  department.'' 
See,  to  the  same  effect,  Chicago,  B.  &  • 
Q.  R.  Co.  V.  Curtis  (1897)  51  Neb.  442, 
66  Am.  St.  Rep.  456,  71  N.  W,  42,  2  Am. 
Neg.  Rep.  748.  See  also  a  dictum  to 
the  same  effect  in  Clinton  v.  Chicago, 
R  &  Q.  R.  Co.  (1900)  60  Neb.  692,  84 
N.  W.  90,  wherein  the  court  decided 
that  a  contract  was  enforceable  which 
provided  that  an  action  for  damages 
against  the  employer,  on  account  of 
an  injury,  should  deprive  the  employee 
of  his  right  to  benefits  from  a  relief 
association  until  the  action  was  dis- 
continued. Likewise,  in  Chicago,  B.  & 
Q.  R.  Co.  V.  Wymore  (1894)  40  Neb. 
645,  58  N.  W.  1120,  it  was  held  that 
the  acceptance  by  a  widow  of  a  ben- 
efit from  a  relief  association  by  virtue 
of  the  contract  made  by  her  husband 
operated  as  a  release  of  her  cause  of 
action  against  his  employer  under  a 
death-by-wrongful-act  statute,  but 
that  neither  the  contract  nor  the  ac- 
ceptance of  benefits  by  the  widow 
barred  her  cause  of  action  as  admin- 
istratrix for  the  children  of  the  de- 
ceased employee. 

By  a  statute  enacted  in  1907  the  rule 
in  Nebraska  appears  to  have  been 
changed.  Cobbey's  Anno.  Stat.  1911, 
§  10,593.  The  Nebraska  legislature 
has  used  substantially  the  language  of 
the  second  Federal  Employers'  Liabil- 
ity Act    See  infra,  V. 

In  Harrison  v.  Alabama  Midland  R. 
Co.  (1906)  144  Ala.  246,  40  So.  394,  6 
Ann.  Cas.  804,  it  was  held  not  to  be 
ultra  vires  for  a  railroad  company  to 
contract  with  an  employee  that  the 
'acceptance  of  benefits  from  a  relief 
department  for  an  injury  should  bar 
any  action  against  the  company  for  the 
injury,  and  that  the  contract  was  en- 
forceable. The  Alabama  rule,  how- 
ever, appears  to  have  been  changed  by 
statute.  Code  of  1907,  §  3913.  The 
language  used  in  the  Alabama  statute 
is  substantially  the  same  as  that  of  the 
second  Federal  Employers'  Liability 
Act,  which  has  been  held  to  invalidate 
a  contract  of  the  class  herein  consid- 
ered.   See  infra,  V. 

tit.  Under    statute    aoainst    exempting 
from  or  limiting  liability, 

A  statute  declaring  null  and  void 


a  contract  which  exempts  from^  or  lim- 
its the  liability  of  an  employer  to  an 
employee  in  certain  classes  of  cases 
is  held  by  some  of  the  courts  not  to- 
apply  to  a  contract  by  an  employee,, 
providing  that  the  acceptance  of  ben-^ 
efits  from  a  relief  association  for  his' 
injury  or  death  shall  bar  an  action 
therefor  against  his  employer.    Ham- 
ilton V.  St.  Louis,  K.  &  N.  W.  R.  Co. 
(1902)   118  Fed.  92   (construing  Mis- 
souri statute) ;  Pittsburg,  C.  C.  &  St^ 
L.  R.  Co.  V.  Cox   (1896)   55  Ohio  St. 
497,    35    L.R.A.    507,    45   N.    E.    641;; 
Colaizzi  v.  Pennsylvania  R.  Co.  (1913>  ' 
208  N.  Y.  275,  101  N.  E.  859,  affirming^ 
(1911)    143  App.  Div.  638,  128  N.  Y. 
Supp.  312.    See  also  Shaver  v.  Penn- 
sylvania Co.  (1896)  71  Fed.  931  (con- 
struing Ohio  statute) ;  Day  v.  Atlantic 
Coast  Line  R',  Co.  (1910)  102  C.  C.  A. 
654,  179  Fed.  26,  certiorari  denied  in.* 
(1911)  220  U.  S.  617,  55  L.  ed.  611,  31 
Sup.  Ct.  Rep.  720  (construing  clause  in?; 
Virginia  Constitution).     And  see  the' 
reported  case  (Pittsbubgh,  C.  C.  &  St.  • 
L.  R.  Co.  V.  Cabmody)  ante,  469. 

Thus,  in  Colaizzi  v.  Pennsylvania  R. 
Co.   (1913)   208  N.  Y.  275,  101  N.  E. 
859,  afidrming    (1911)    143  App.  Dit. 
638,  128  N.  Y.  Supp.  312,  supra,  it  was 
held  that  a  contract  making  the  ac*-; 
ceptance  of  benefits  from  a  relief  as- 
sociation for  an  injury  a  bar  to  an' 
action  agaihst  an  employer  was  not 
prohibited  by  the  following  act:    "No-' 
contract,  receipt,  rule  or  regulation,, 
between  an  employee  and  a  railroad, 
corporation  or  receiver,  shall  exempt 
or  limit  the  liability  of  such  corpora-* 
tion  or  receiver  from  the  provisions  of 
this  section." 

And  in  Hamilton  v.  St.  Louis,  K.  &. 
N.  W.  R.  Co.  (1902)  118  Fed.  92,  it  was 
held  that  a  contract  of  the  class  under 
consideration  was  not  within  the  pro* 
hibition  of  the  following  section  of  a- 
Missouri  statute:  "No  contract  made' 
between  any  railroad  corporation  and' 
any  of  its  agents  or  servants,  based ' 
upon  the  contingency  of  the  injury  or' 
death  of  any  agent  or  servant,  limiting 
the  liability  of  such  railroad  corpora-' 
tion  for  any  damages  under  the  provi-^ 
sions  of  this  act,  shall  be  valid  or  bind-' 
ing,  but  all  such  contracts  or  agree-* 
mients  shall  be  null  and  void."     Thel 
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court  said:  '*The  contract  in  question 
does  not  limit  the  liability  of  the  rail- 
road company  at  all.  On  the  contrary, 
it  enlarges  that  liability.  It  leaves  to 
an  employee,  injured  while  in  its  serv- 
ice, all  the  rights  of  action  he  ever  had, 
either  at  common  law  or  by  statute,  to 
recover  damages  for  any  alleged  neg- 
iigen;ce.  After  an  injury  has  been 
sustained,  the  servant,  with  full  knowl* 
edge  of  all  the  facts,  and  after  an 
ample  opportunity  for  counsel  and  ad- 
vice, may  elect  whether  to  resort  to 
his  legal  action  against  the  railroad 
company,  or  to  avail  himself  of  the 
provisions  of  the  'relief  department.' " 
Similarly,  in  Day  v.  Atlantic  Coast 
LineR.  Co.  (1910)  102  C.  C.  A.  664, 179 
Fed.  26,  certiorari  denied  in  (1911) 
220  U.  S.  617,  55  L.  ed.  611,  31  Sup.  Ct. 
Rep.  720,  it  was  held  that  a  contract 
of  the  kind  discussed  in  this  note  was 
not  within  the  condemnation  of  an 
employers'  liability  provision  in  the 
Virginia  Constitution,  which  abolished 
the  rule  of  the  nonliability  of  an  em- 
ployer toward  an  employee  for  an  act 
of  a  fellow  servant,  with  certain  ex- 
ceptions, and  provided  that  every  con- 
tract or  agreement,  express  or  implied, 
made  by  an  employee,  to  waive  the 
benefits  of  the  section,  should  be  void. 
The  court  said:  "Assuming  that  the 
averments  of  the  declaration  bring  the 
plaintiff's  case  within  the  provisions 
of  the  Constitution,  and  that  'he  was 
injured  by  an*  act  or  omission  of  a 
fellow  servant,'  as  defined  and  limited 
by  the  language  of  the  section,  does 
the  contract,  set  forth  in  the  special 
plea,  waive  any  of  the  'benefits'  con- 
ferred by  said  section?  It  is  manifest 
that,  by  becoming  a  member  of  the  re- 
lief department,  plaintiff  did  not 
waive,  or  deprive  himself  of  the  right 
to  maintain,  an  action  against  defend- 
ant for  an  injury  sustained  by  him 
while  in  its  service,  as  defined  by  the 
Constitution,  'by  an  act  or  omission  of 
a  fellow  servant.'  There  is  nothing  in 
the  rules  or  regulations  of  the  relief 
department  which  could  be  averred  or 
pleaded  in  bar  of  an  action  brought  by 
him  for  such  injury;  nor  did  he,  by 
becoming  a  member  thereof,  make  any 
'contract,  express  or  implied,'  by  which 
he  weived  any  of  the  'benefits'  con- 


ferred upon,  or  secured  to,  him  by  the 
Constitution.  Giving  the  language  of 
the  section  the  most  liberal  construc- 
tion possible,  nothing  more  is  secured 
to  the  employee,  injured  by  the  negli- 
gence of  a  fellow  servant,  than  the 
right  to  recover  from  the  common 
master  damages  for  such  injury,  in 
the  same  manner  and  to  the  same  ex- 
tent as  if  the  same  act  or  omissions 
were  those  of  the  master  himself  in 
the  performance  of  a  nonassignable 
duty." 

In  the  reported  case  (Pittsbubgh>  C. 
C.  &  St.  L.  R.  Co.  v.  Carmody)  it  is 
held  that  a  contract  of  the  character 
herein  discussed  does  not  violate  a 
provision  of  the  Kentucky  Constitution 
that  no  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its 
common-law  liability.  The  court 
further  holds  that  the  acceptance  of 
any  benefits  from  a  relief  association 
under  such  a  contract  bars  the  right 
of  the  injured  employee  against  his 
employer,  and  that,  if  he  has  received 
a  smaller  amount  than  that  to  which 
he  is  entitled  from  the  association,  his 
only  remedy  is  on  his  contract.  The 
opposite  view  was  taken  in  Pennsyl- 
vania Co.  V.  Chapman  (1905)  220  IlL 
428,  77  N.  E.  248.  See  supra,  II.  It 
appears  in  the  reported  case  (Pms- 
BUSGH,  C.  C.  &  St.  L.  R.  Co.  v.  Cabm- 
ody)  that  the  injured  employee  was 
engaged  in  interstate  commerce  at  the 
time  of  the  injury,  but,  as  his  injury 
preceded  the  enactment  of  the  second 
Federal  Employers'  Liability  Act 
1908),  his  rights  are  determined  by 
the  state  law. 

In  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Cox  (1896)  56  Ohio  St.  497,  35  L.R.A. 
507,  45  N.  E.  641,  it  was  held  that  a 
contract  of  the  class  under  considera- 
tion was  not  rendered  invalid  by  the 
following  Ohio  statute:  "No  railroad 
company,  insurance  society  or  associa- 
tion or  other  person,  shall  demand, 
accept,  require  or  enter  into  any  con- 
tract, agreement,  stipulation  with  any 
person  about  to  enter,  or  in  the  employ 
of  any  railroad  company  whereby  such 
person  stipulates  or  agrees  to  surren- 
der or  waive  any  right  to  damages 
against  any  railroad  company,  there- 
after uri^inE  for  personal:  injury  or 
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death,  or  whereby  he  agrees  to  surren- 
der or  waive  in  case  he  asserts  the 
same,  any  other  right  whatsoever." 
The  court  said:  "It  is  to  be  assumed 
that  the  legislature  intended  to  con- 
fine its  action  in  forbidding  the  mak- 
ing of  contracts  upon  subjects  in 
themselves  lawful,  by  persons  sui 
juris,  to  such  contracts  as  are  inimical 
to  the  state;  that  is,  against  public 
policy;  for  the  right  to  contract  is  one 
not  given  by  legislation,  but  inherent, 
necessarily  involved  in  the  ownership 
of  property,  and  as  a  primary  prerog- 
ative of  freedom  '(2  Whart.  Contr.  § 
1061) ;  and  we  should  not  construe  the 
words  of  an  act  so  as  to  restrain  this 
right,  where  the  conflict  with  public 
policy  is  not  clear,  unless  the  language 
will  bear  no  other  construction."  In 
Shaver  v.  Pennsylvania  Co.  (1896)  71 
Fed.  931,  a  Federal  case  decided  the 
same  year,  it  was  held  that,  in  so  far 
as  the  Ohio  statute  applied  to  a  con- 
tract of  the  character  herein  dis- 
cussed, it  transcended  the  power  of 
the  legislature,  since  it  deprived  cit- 
izens of  the  right  of  contract,  and  de- 
nied railroad  corporations  the  equal 
protection  of  the  law.  Compare,  how- 
ever, Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire  (1911)  219  U.  S.  549,  55  L.  ed. 
328,  31  Sup.  Ct.  Rep.  259,  the  holding 
of  which  is  stated  infra,  V.  Compare 
also  Hamilton  v.  St.  Louis,  K.  &  N.  W. 
R,  Co.  (1902)  118  Fed.  92,  wherein  the 
Shaver  Case  was  cited  with  an  express 
disclaimer  as  to  any  approval  of  its 
holding  on  the  constitutional  question. 
On  the  other  hand,  there  is  author- 
ity to  support  the  rule  that  a  statute 
declaring  that  a  contract  is  not  bind- 
ing which  restricts  or  limits  the  liabil- 
ity of  an  employer  to  an  employee  ap- 
plies to  and  makes  unenforceable  a 
contract  of  an  employee  providing  that 
the  acceptance  of  benefits  from  a  re- 
lief association  shall  bar  any  action 
therefor  against  his  employer.  At- 
lantic Coast  Line  B.  Co.  v.  Beazley 
(1907)  54  Fla.  311,  45  So,  761.  See 
also  Barden  v.  Atlantic  Coast  Line  R. 
Co.  (1910)  152  N.  C.  318,  49  L.R.A. 
(N.S.)  801,  67  S.  E.  975;  King  v.  At- 
lantic Coast  Line  R.  Co.  (1911)  157 
N.  C.  44,  48  L.R.A.(N.S.)  450,  72  S.  E. 
^1;  Wacksmuth  v.  Atlantic  Coast  Line 


R.  Co.  (1911)  157  N.  C.  34,  72  S.  E. 
813 ;  Herring  v.  Atlantic  Coast  Line  R. 
Co.  (1915)  168  N.  C.  555,  84  S.  E.  863. 
In  Atlantic  Coast  Line  R.  Co.  v.  Beaz- 
ley (Fla.)  supra,  the  court  construed 
a  statute  which  provided  that  no  con- 
tract restricting  the  liability  of  a  rail- 
road company  to  an  employee  for  an 
injury  should  be  legal  or  binding,  as 
making  invalid  an  agreement  requir- 
ing an  injured  employee  to  make  an 
election  between  the  acceptance  of 
benefits  from  a  relief  association  and 
the  enforcement  of  his  claim  against 
the  company.  It  was  held  that  the  ac- 
ceptance of  benefits  would  not  be  a 
bar  to  the  company's  liability  for' an 
injury  unless  the  election  by  the  em- 
ployee after  the  injury  was  made  in 
such  a  manner  as  to  be  valid  and  en- 
forceable, even  though  there  had  been 
no  previous  contract.  The  court  said: 
"It  is  not  the  making  or  signing  of  a 
contract  which  estops  the  plaintiff 
from  bringing  and  maintaining  his 
action,  for,  if  that  were  true,  it  would 
undoubtedly  be  in  contravention  of  our 
statute,  for  the  reason  that  it  would 
restrict  the  liability  of  the  defendant. 
It  is  the  release,  whether  formally 
execmted  or  not,  or.  whether  'executed 
in  pursuance  of  a  prior  contract  or 
not,  that  prevents  the  maintenance  of 
the  action.  But,  in  order  to  constitute 
a  valid  release,  there  must  be  a  valid 
consideration  therefor.  In  order  to 
hold  the  plaintiff  barred  from  his  ad- 
tion  by  the  acceptance  of  benefits 
which  constitute  a  release,  such  ben- 
efits must  have  flowed  from  the  de- 
fendant, either  directly  or  indirectly. 
In  other  words,  when  a  release  is 
pleaded  as  a  defense,  it  must  plainly 
be  shown  by  the  plea  that  the  defend- 
ant parted  with  something  of  value  in 
consideration  of  the  plaintiff  releasing 
it  from  liability.  To  hold  that  the 
guaranty  of  the  defendant,  or  other 
provisions  of  the  contract  as  set  up  in 
the  plea  in  the  instant  case,  constitute 
a  sufficient  consideration  for  the  re- 
lease, would  be  in  effect  to  give  a  con- 
struction and  an  effect  to  the  contract 
that  restricts  the  liability  of  the  de- 
fendant, and  therefore  would  make  it 
violative  of  our  statiite.  To  prevent 
the  statute  against  contracts  restrict- 
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ing  liability  from  avoiding  the  plea, 
the  plea  must  be  read  as  setting  up  an 
independent  release,  without  reference 
to  the  original  contract;  if  the  ante- 
cedent contract  is  necessary  to  the 
validity  of  the  release,  the  joinder  of 
the  release  with  that  'body  of  death' 
will  prove  fatal." 

In  regard  to  a  similar  statutory  pro- 
vision in  North  Carolina,  the  court 
made  the  following  statement  in  Bard- 
en  V.  Atlantic  Coast  Line  R.  Co.  (1910) 
152  N.  C.  318,  49  L.R.A.(N.S.)  801,  67 
S.  E.  975:  "The  concluding  sentence 
of  §  2646,  Rev.,  known  as  the  Fel- 
low-servant Act,  is  in  these  words: 
*Any  contract  or  agreement,  express  or 
implied,  made  by  any  employee  of  such 
company  to  waive  the  benefit  of  this 
ejection,  shall  be  null  and  void.'  .  .  . 
There  is  ...  a  unanimity  of  deci- 
sion that  if  the  agreement  made  by 
the  employee,  upon  entering  the  relief 
department,  is  a  contract  by  which  the 
railroad  company  undertakes  to  stip- 
ulate against  liability  for  its  own  neg- 
ligence, then  all  such  stipulations  are 
void.  Some  courts,  however,  as  Penn- 
sylvania, Maryland,  Iowa,  South  Car- 
olina, Indiana,  Georgia,  construe  the 
agreement  as  giving  the  injured  em- 
ployee an  election  or  choice  of  rem- 
edies: either  to  accept  the  benefits  or 
to  bring  his  action  for  damages. 
These  courts  also  hold  that  it  is  not 
the  stipulation  made  in  advance  that 
is  effective,  but  the  acceptance  of  ben- 
-efits  after  the  injury  that  constitutes 
the  release  of  the  company  and  bars 
the  action  for  damages.  .  .  .  Their 
conclusions  are  but  persuasive  upon 
'Us;  the  question  has  not  been  passed 
upon  by  this  court  and  is  an  open 
question.  .  .  .  If  an  employee  of 
the  company  is  injured  by  negligence, 
why  should  he  be  required  to  stipulate 
in  advance  that  he  must  choose  be- 
tween a  forfeiture,  on  the  one  hand, 
of  all  benefits  which  accrue  to  him 
under  the  rules  and  regulations  of  the 
department  to  which  he  has  contrib- 
uted each  month,  and,  on  the  other 
hand,  his  right  of  action,  of  which  he 
cannot  be  deprived  by  any  agreement, 
express  or  implied?  For  whose  ben- 
efit is  this  choice  of  remedies  to  be 
4nade?    Certainly  not  for  that  injured 


employee  who  has,  during  each  month 
of  his  membership,  been  contributing 
of  his  earnings  in  order  that  the  ben- 
efits of  the  department  may  be  his  in 
time  of  need.  .  .  .  Further,  those 
who  are  injured  or  killed  by  negli- 
gence can  receive  no  benefit  stipulated 
in  the  rules  and  regulations  'unless 
and  untir  a  complete  release  of  the 
action  for  damages  is  properly  execut- 
ed. Such  is  the  compulsion  of  the 
stipulation;  such  is  the  'letter  of  the 
bond.'  The  election  of  remedies  orig- 
inates in  and  is  predicated  upon  this 
stipulation.  In  ouv  opinion,  this  stip- 
ulation is  an  ingenious  scheme  devised 
by  the  company  to  avoid  responsibility 
for  its  negligence,  and,  as  such,  is  in- 
equitable and  void." 

In  King  v.  Atlantic  Coast  Line  R. 
Co.  (1911)  157  N.  C.  44,  48  L.R.A. 
(N.S.)  450,  72  S.  E.  801,  a  contract  by 
an  employee  of  a  railroad  company, 
providing,  that,  in  the  case  of  an  in- 
jury, his  acceptance  of  benefits  from 
a  relief  department  should  bar  any 
right  to  recover  from  the  company, 
was  held  to  be  unenforceable  where 
there  was  no  evidence  that  th<e  com- 
pany paid  any  amount  for  the  support 
of  the  department,  and  the  company 
retained  control  thereof,  with  the 
power  to  make  changes  and  determine 
the  contributions  of  members.  The 
court  decided  that,  under  such  circum- 
stances, the  company  *could  make  the 
contributions  of  employees  sufficiently 
large  to  prevent  its  incurring  any  li- 
ability, and  that  there  was  no  ad- 
equate consideration  to  support  the 
contract.  Clark,  Ch.  J.,  concurred  in 
the  result  on  the  ground  that  the  con- 
tract was  in  violation  of  the  state  and 
Federal  Employers'  Liability  Acta, 
citing  Barden  v.  Atlantic  Coast  Line 
R.  Co.  (N.  C.)  supra.  See,  to  the  same 
effect.  Herring  v.  Atlantic  Coast  Line 
R.  Co.  (1915)  168  N.  C.  565,  84  S.  E. 
863. 

Likewise  it  has  been  held  in  North 
Carolina  that  the  acceptance  of  ben- 
efits did  not  bar  an  action  by  an  em- 
ployee against  his  employer,  where  the 
acceptance  was  induced  by  a  promise, 
later  broken,  to  furnish  employment  to 
the  injured  workman.    Wacksmuth  v. 
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Atlantic  Coast  Line  R.  Co.  (1911)  157 
N.  C.  34,  72  S.  E.  813. 

IV.  Und^  inmirance  staH^te. 

In  Beck  v.  Pennsylvania  R.  Co. 
(1899)  63  N.  J.  L.  232,  76  Am.  St.  Rep. 
211,  43  Atl.  908,  6  Am.  Neg.  Rep.  601, 
the  objection  was  made  that  the  in- 
surance statute  of  the  state  prohibit- 
ed a  contract  making  the  acceptance 
of  benefits  from  a  relief  association  a 
bar  to  an  action  against  an  employer. 
On  this  point  the  court  said:  "The 
contention  of  defendant  in  error  is 
that,  by  our  laws,  no  contract  to  in- 
demnify any  person  against  loss  by 
casualty  to  property  or  health  or  life 
can  be  made  by  any  corporation  except 
one  incorporated  for  that  purpose  un- 
der our  laws,  or  a  corporation  of  a 
foreign  state  formed  for  that  purpose, 
which  has  complied  with  our  laws  and 
obtained  authority  to  transact  its  busi- 
ness in  this  stata  •  .  .  The  purpose 
of  the  legislation  appealed  to  is  to 
regulate  the  business  of  insurance  of 
various  kinds  by  corporations  who  pro- 
pose to  do  such  business,  and  who  hold 
themselves  out  as  ready  to  contract  for 
insurance  with  any  person  who  applies 
and  agrees  to  the  terms  on  which  they 
offer  to  insure.  If  it  be  conceded  that 
saeh  business  is  a  proper  subject  of 
legislative  regulation,  it  is  obvious 
that  such  regulations  are  not  to  be  ex- 
tended beyond  the  business  intended 
to  be  regulated.  The  scheme  of  the 
relief  department  of  this  company  does 
not  contemplate  a  business  of  that 
sort.  .  .  .  Such  an  association 
creates  its  own  fund  by  voluntary  ac- 
tion, and  distributes  it  by  an  agreed- 
upon  plan,  and  the  contract  between 
them  is  not  of  insurance,  but  of  ben- 
eficial relief.  As  they  have  neither 
sought  nor  obtained  corporate  powers 
for  their  purpose,  they  are  not  amen- 
able to  prohibitions  against  the  use 
of  corporate  powers  for  that  purpose, 
if  any  exist." 

A  like  conclusion  has  been  reached 
in  New  Yoric  in  regard  to  a  similar  in- 
surance statute.  Colaizzi  v.  Pennsyl- 
vania R.  Co.  (1913)  208  N.  Y.  275,  101 
N.  E.  859,  affirming  (1911)  143  App. 
Div.  638, 128  N.  Y.  Supp.  312. 


F.  Under  sUOute  expressly  invalidating 

contract. 

a.  In  general. 

By  the  second  Federal  Employers' 
Liability  Act  (8  Fed.  Stat.  Anno.  2d 
ed.  p.  1208)  and  a  number  of  state 
Employers'  Liability  Acts,  a  contract 
by  an  employee  of  a  railroad  company, 
providing  that  the  acceptance  of  ben- 
efits from  a  relief  association  for  an 
injury  or  death  shall  bar  any  action 
therefor  against  the  railroad  company, 
is  expressly  declared  void. 

United  States.— Chicago,  B.  &  Q.  R. 
Co.  V.  McGuire  (1911)  219  U.  S.  549, 
55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259,  s. 
c.  in  court  below  (1906)  131  Iowa,  340, 
33  L.R.A.(N.S.)  706,  108  N.  W.  902 
(Iowa  statute)  ;  Philadelphia,  B.  &  W. 
R.  Co.  V.  Schubert  (1912)  224  U.  S. 
603,  56  L.  ed.  911,  32  Sup.  Ct.  Rep.  589, 
1  N.  C.  C.  A.  892,  affirming  (1911)  36 
App.  D.  C.  565  (Federal  statute) ; 
Atlantic  Coast  Line  R.  Co.  v.  Finn 
(1912)  115  C.  C.  A.  1,  195  Fed.  685, 
overruling  Atlantic  Coast  Line  R.  Co. 
V.  Dunning  (1908)  94  C.  C.  A,  128,  166 
Fed.  850  (South  Carolina  statute) ; 
Baltimore  &  0.  R.  Co.  v.  Gawinske 

(1912)  116  C.  C.  A.  579,  197  Fed.  31 
(Federal  statute). 

District  of  Colombia. — McNamara  v. 
Washington  Terminal  Co.  (1910)  35 
App.  D.  C.  230  (Federal  statute). 
Compare  Brown  v.  Baltimore  &  O.  R. 
Co.  (1895)  6  App.  D.  C.  237,  rendered 
nugatory  by  Federal  statute. 
'  Georgia. — ^Washington  v.  Atlantic 
Coast  Line  R.  Co.  (1911)  136  Ga.  638, 
38  L.R.A.(N.S.)  867,  71  S.  E.  1066. 
Compare  the  following  cases  decided 
prior  to  the  adoption  of  the  statute: 
Petty  V.  Brunswick  &  W.  R.  Co.  (1900) 
109  <;^a.  666,  35  S.  E.  82;  Carter  v. 
Brunswick  &  W.  R.  Co.  (1902)  115  Ga. 
853,  42  S.  E.  239. 

Illinois. — ^Wagner  v.  Chicago  &  A.  R. 
Co.  (1914)  265  111.  245,  106  N.  E.  809, 
Ann.  Cas.  1916A,  778,  affirming  (1913) 
180  111.  App.  196,  and  affirmed  in 
(1915)  239  U.  S.  452,  60  L.  ed.  379,  36 
Sup.  Ct.  Rep.  135,  11  N.  C.  C.  A.  1087 
(Federal  statute). 

Indiana. — ^Wells  v.  Vandalia  R.  Co. 

(1913)  56  Ind.  App.  211,  103  N.  E.  360. 
See  also  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Montgomery  (1898)  152  Ind.  1, 
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69  L.R;A.  876,  71  Am.  St.  Rep.  301,  49 
N.  E.  582.  Compare  the  following 
cases  decided  prior  to  the  adoption  of 
the  statute:  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  y.  Moore  (1899)  152  Ind.  345, 
44  L.R.A.  638,  .53  N.  E.  290;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Hosea  (1898) 
152  Ind.  412,  53  N.  E.  419 ;  Pittsbur^gh, 
C.  C.  &  St.  L.  R.  Co.  V.  Gipe  (1903) 
160  Ind.  360,  65  N.  E.  1034,  on  second 
appeal  in  (1907)  41  Ind.  App,  166,  82 
N.  E.  471;  Lease  v.  Pennsylvania  Co. 
(1893)  10  Ind.  App.  47,  37  N.  E.  423; 
Pittsburgh,  C.  C.  &  St,  L.  R.  Co.  v.  El- 
wood  (1900)  25  Ind.  App.  671,  58  N.  E. 
366. 

Iowa. — Hamilton  v.  Chicago,  B.  &  Q. 
R.  Co.  (1910)  145  Iowa,  431,  124  N.  W. 
363.  Compare  the  following  cases  de- 
cided prior  to  the  adoption  of  the  stat- 
ute :  Donald  v.  Chicago,  B.  &  Q.  R.  Co. 
(1895)  93  Iowa,  284,  33  L.R.A.  492,  61 
N.  W.  971 ;  Maine  v.  Chicago,  B.  &  Q. 
R.  Co.  (1897)  109  Iowa,  260,  70  N.  W. 
630,  80  N.  W.  315,  2  Am.  Neg.  Rep.  15. 

Minnesota. — ^Rodell  v.  Relief  Dept. 
(1912)  118  Minn.  449,  137  N.  W,  174 
(Federal  statute). 

Missouri. — See  Hartman  v.  Chicago, 
J?.  &  Q.  R.  Co.  (1915)  192  Mo.  App. 
271,  182  S.  W.  148  (Federal  statute). 

North  Carolina. — Burnett  v.  At- 
lantic Coast  Line  R.  Co.  (1913)  163 
N.  C.  186,  79  S.  E.  414,  reversed  in 
(1915)  239  U.  S.  19&,  60  L.  ed.  226,  36 
Sup.  Ct  Rep.  75,  17  N.  C.  C.  A.  144 
(Federal  statute). 

Ohio.— Pittsburgh,  C.  C.  &  St.  L,  R. 
Co.  V.  Sheets  (1912)  34  Ohio  C.  C.  641, 
6  N.  C.  C.  A.  920,  affirmed  in  (1912) 
187  Ohio  St.  476,  102  N.  K  1129  (Fed- 
eral statute) . 

Pennsylvania. — Hogarty  v.  Philadel- 
phia &  R.  R.  Co.  (1914)  245  Pa.  443, 
91  Atl.  854  (Federal  statute). 

South  Carolina. — Sturgiss  v.  At- 
lantic Coast  Line  R.  Co.  (1908)  80  S. 
C.  167,  60  S.  E.  939,  on  rehearing  in 
(1908)  80  S.  C.  207,  61  S.  E.  261;  Mill- 
er V.  Atlantic  Coast  Line  R.  Co.  (1911) 
.90  S.  C.  249,  73  S.  E.  71,  1  N.  C.  C.  A. 
447,  affirmed  in  (1913)  231  U.  S.  741, 
58  L.  ed.  462,  34  Sup.  Ct.  Rep.  318.  See 
also  Beylot  v.  Atlantic  Coast  Line  R.  * 
Co.  (1913)  95  S.  C.  210,  78  S.  E.  871. 
Compare  the  following  cases  decided 
prior  to  the  adoption  of  the  statute: 


Johnson  v.  Charleston  &  S.  R.  Ck>. 
(1899)  55  S.  C.  152,  44  L.R.A.  645,  32 
S.  E.  2,  33  S.  E.  174,  s.  c.  subsequent 
appeal  in  (1900)  58  S.  C.  488,  36  S.  E. 
851. 

"^      h.  State  legislation. 

In  McGuire  v.  Chicago,  B.  &  Q.  R. 
Co.    (1906)    131  Iowa,  340,  83  L.R.A. 
(N.S.)  706,  108  N.  W.  902,  on  second 
appeal  in   (1908)   138  Iowa,  664,  116 
N.  W.  801,  it  appeared  that  the  follow- 
ing amendment  was  added  to  an  Iowa 
statute    abolishing    the    common-law 
rule  as  to  an  injury  by  a  fellow  serv- 
ant where  a  railroad  company  was  the 
employer:    "Nor  shall  any  contract  of 
insurance,  relief,  benefit  or  indemnity 
in  case  of  injury  or  death,  entered  into 
prior  to  the  injury,  between  the  person 
so   injured  and   such   corporation  or 
any  other  person  or  association  acting 
for  such   corporation,   nor  shall  the 
acceptance  of  any  such  relief,  insur- 
ance, benefit,  or  indemnity  by  the  per- 
son injured,  his  widow,  heirs  or  legal 
representatives  after  the  injury,  from 
such  corporation,  person  or  associa- 
tion, constitute  any  bar  or  defense  to 
any  cause  of  action  brought  under  the 
provisions  of  this  section ;  but  nothing 
contained  herein  shall  be  construed  to 
prevent  or  invalidate  any  settlement 
for  damages  between  the  parties  sub- 
sequent to  tjhe  injuries  received."  .As 
to  the  construction  of  the  amendment, 
the  court  said :    "Prior  to  the  adoption 
of  the  amendment  it  was  held  by  this 
court  that  the  relief  contract  was  not 
void  as  being  against  public  policy, 
and  employees  of  the  railway  who  ac- 
cepted benefits  from  the  association 
on  account  of  injuries  received  in  the 
company's   service  were  held  to   be 
barred  from,  the  recovery  of  damages. 
Donald  v.  Chicago,  B.  &  Q.  R.  Co. 
(1895)  93  Iowa,  284,  33  L.RJ^.  492,  61 
N.  W.  971 ;  Maine  v.  Chicago,  B.  &  Q. 
R.  Co.  (1897)  109  Iowa,  260,  70  N.  W. 
630,  80  N.  W.  315,  2  Am.  Neg.  Rep.  15. 
Upon  the  announcement  of  the  first  of 
the    cited    decisions,    the    matter   of 
further  legislation  to  restrict  or  pro- 
hibit contracts  of  this  nature  became 
a   topic   pf   very   general    discussion 
throughout  the  state,  and,  in  apparent 
response  to  the  public  sentiment  man- 
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ifestedy  the  twenty-eighth  general 
assembly  enacted  the  amendment  quot- 
ed above.  That  it  was  intended  to 
invalidate  defenses  liice  that  which  is 
here  pleaded,  and  to  permit  an  em- 
ployee injured  by  the  neglect  of  the 
corporation  or  its  servants  to  recover 
his  damages,  notwithstanding  the 
terms  of  his  membership  in  the  relief 
department,  or  the  receipt  of  benefits 
thereunder,  seems  to  be  very  clear 
from  the  language  employed.  To  the 
extent  that  the  legislative  will  is  here 
expressed,  the  question  of  public  pol- 
icy, which  has  been  argued  by  counsel, 
is  eliminated;  for  the  statute,  if  con- 
stitutional, must  stand  as  the  author- 
itative expression  of  the  public  policy 
of  the  state,  which  the  courts  are 
bound  to  observe  and  enforce."  The 
constitutionality  of  the  statute  was  al- 
so upheld  in  an  elaborate  opinion. 
That  decision  was  affirmed  by  the 
United  States  Supreme  Court  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  McGuire  (1911) 
219  U.  S.  549,  55  L.  ed.  328,  81  Sup.  Ct. 
Rep.  259.  In  holding  that  the  statute 
did  not  effect  a  deprivation  of  the  lib- 
erty of  contract  protected  by  the  14th 
Aiiiendment  to  the  Federal  Constitu- 
tion, Hughes,  J.,  said:  "Where  the 
legislative  action  is  arbitrary,  and  has 
no  reasonable  relation  to  a  purpose 
which  it  is  competent  for  government 
to  effect,  the  legislature  transcends 
the  limits  of  its  power  in  interfering 
with  liberty  of  contract;  but  where 
there  is  reasonable  relation  to  an  ob- 
ject within  the  governmental  author- 
ity, the  exercise  of  the  legislative 
discretion  is  not  subject  to  judicial  re- 
view. The  scope  of  judicial  inquiry 
in  deciding  the  question  of  power  is 
not  to  be  confused  with  the  scope  of 
legislative  considerations  in  dealing 
with  the  matter  of  policy.'  Whether 
the  enactment  is  wise  or  unwise, 
whether  it  is  based  on  sound  economic 
theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result, — ^whether, 
in  ishort,  the  legislative  discretion, 
within  its  prescribed  limits,  should  be 
exercised  in  a  particular  manner, — are 
matters  for  the  judgment  of  the  legis- 
lature; and  the  earnest  conflict  of 
serious  opinion  does  not  suffice  to 
bring  them  within  the  range  of  judi- 


cial cognizance.  .  .  .  Here  there 
is  no  question  as  to  the  validity  of  the 
regulation,  or  as  to  the  power  of  the 
state  to  impose  the  liability  which  the 
statute  prescribes.  The  statute  relates 
to  that  phase  of  the  relation  of  master 
and  servanj;  which  is  presented  by  the 
case  of  railroad  corporations.  It  de- 
fined the  liability  of  such  corporations 
for  injuries  resulting  from  negligence 
and  mismanagement  in  the  use  and 
operation  of  their  railways.  In  the 
cases  within  its  purview  it  extended 
the  liability  of  the  common  law  by 
abolishing  the  fellow-servant  rule. 
Having  authority  to  establish  this  reg- 
ulation, it  is  manifest  that  the  legis- 
lature was  also  entitled  to  insure  its 
efficacy  by  prohibiting  contracts  in 
derogation  of  its  provisions.  In  the 
exercise  of  this  power,  the  legislature 
was  not  limited  with  respect  either  to 
the  form  of  the  contract,  or  the  nature 
of  the  consideration,  or  the  absolute  or 
conditional  character  of  the  engage- 
ment. It  was  as  competent  to  prohibit 
contracts  which,  on  a  specified  event, 
or  in  a  given  contingency,  should  op- 
erate to  relieve  the  corporation  from 
the  statutory  liability  which  would 
otherwise  exist,  as  it  was  to  deny 
validity  to  agreements  of  absolute 
waiver.  .  .  .  The  payment  of  ben- 
efits is  the  performance  of  the  promise 
to  pay  contained  in  the  contract  of 
membership.  If  the  legislature  may 
prohibit  the  acceptance  of  the  promise 
as  a  substitution  for  the  statutory 
liability,  it  should  also  be  able  to  pre- 
vent the  like  substitution  of  its  per- 
formance." In  Hamilton  v.  Chicago, 
B.  &  Q.  R.  Co.  (1910)  145  Iowa,  431, 
124  N.  W.  363,  the  Iowa  statute  con- 
demning contracts  which  make  the 
acceptance  of  benefits  from  relief  as- 
sociations for  an  injury  to  an  employee 
a  bar  to  an  action  therefor  against  his 
employer  was  held  to  apply  to  such  a 
contract  made  in  Illinois.  The  deci- 
sion was  based  on  the  ground  that  a 
contract,  though  valid  where  made, 
was  not  enforceable  if  contrary  to  the 
pronounced  policy  or  positive  stat- 
utory enactment  of  the  state  of  the 
forum. 

In  Johnson  v.  Charleston  &  S.  R.  Co. 
(1899)  55  S.  C.  152,  44  L.R.A.  645,  32 
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S.  E.  2y  it  was  held  by  an  evenly  divid- 
ed court  that  a  contract  which  re- 
quired an  employee  of  a  railroad 
company,  after  receiving  an  injury,  to 
make  an  election  between  the  accept- 
ance of  benefits  from  a  relief  associa- 
tion and  the  enforcement  of  his  claim 
against  the  company,  was  not  within 
the  condemnation  of  the  following  pro- 
vision of  the  South  Carolina  Constitu- 
tion: "Every  employee  of  any  rail- 
road corporation  shall  have  the  same 
rights  and  remedies  for  any  injury  suf- 
fered by  him  from  the  acts  or  omis- 
sions of  said  corporation,  or  its  em- 
ployees, as  are  allowed  by  law  to  other 
persons,  not  employees,  when  the  in- 
jury results  from  the  negligence  of  a 
superior  agent  or  officer,  or  of  a  per- 
son having  a  right  to  control  or  direct 
the  services  of  a  party  injured,  and 
also  when  the  injufy  results  from  the 
negligence  of  a  fellow  servant  en- 
gaged in  another  department  of  labor 
from  that  of  the  party  injured,  or  of 
a  fellow  servant  on  another  train  of 
cars,  or  one  engaged  about  a  different 
piece  of  work.  .  .  .  Any  contract  or 
agreement,  express  or  implied,  made 
by  any  employee  to  waive  the  benefit 
of  this  section,  shall  be  null  and  void» 
and  this  section  shall  not  be  construed 
to  deprive  any  employee  of  a  corpora- 
tion, or  his  legsil  or,  personal  rep- 
resentative, of  any  remedy  or  right 
that  he  now  has  by  the  law  of  the 
land/'  See,  to  the  same  effect  (1900) 
58  S.  C.  488,  36  S.  E.  851.  Thereafter 
the  following  statute  was  enacted  in 
South  Carolina:  "No  contract  of  em- 
ployment, insurance,  relief,  benefit  or 
indemnity  from  injury  or  death  en- 
tered into  by  or  on  behalf  of  any  em- 
ployee, nor  the  acceptance  of  any  such 
insurance,  relief,  benefit  or  indemnity 
by  the  person  entitled  thereto,  shall 
constitute  any  bar  or  defense  to  any 
action  brought  to  recover  damages  f  or 
personal  injuries  to  or  death  of  such 
employee:  provided,  however,  that 
upon  the  trial  of  .such  action  against 
any  common  carrier,  the  defendant 
may  set  off  therein  any  sum  it  has  con- 
tributed toward  any  such  insurance, 
relief,  benefit  or  indemnity  that  may 
have  been  paid  to  the  injured  em- 
ployee, or  in  case  of  his  death,  to  his 


personal  representative/'  In  Sturgiss 
V.  Atlantic  Coast  line  R.  Co,  (1908) 
80  S.  C  167,  60  S.  E.  989,  on  rehearing 
in  (1908)  80  S.  C.  207,  61  S.  E.  261,  the 
constitutionality  of  the  statute  was 
sustained,  but  it  was  held  not  to  affect 
the  validity  of  a  rialease  legally  suffi- 
cient in  itself,  though  executed  in 
conformity  with  a  prior  contract  of 
the  kind  made  invalid  by  the  statute. 
The  court  saidc  "It  is  true  the  statute 
provides  that  the  acceptance  of  ben- 
efits under  the  hospital  fund  shall  not 
operate  to  estop  or  in  any  manner  bar 
the  right  of  the  employee  from  recov- 
ering damages  for  injury  caused  by 
the  negligence  of  the  corporation;  but 
it  does  not  provide  that  a  receipt  or 
release  shall  be  null  and  void,  and  that, 
even  after  full  compensation  for  neg- 
ligent injury,  the  employee  shall  still 
have  the  right  to  recover  his  beneficial 
interest  in  the  hospital  fund,  although 
he  had  previously  relinquished  it 
Due  to  a  misunderstanding  of  the  de- 
cision in  Sturgiss  v.  Atlantic  Coast 
Line  R.  Co.  (S.  C.)  supra,  the  South 
Carolina  statute  was  held  to  be  un- 
constitutional in  Atlantic  Coast  Line 
R.  Co.  V.  Dunning  (1908)  94  C.  C.  A. 
128,  166  Fed.  850.  The  validity  of  the 
statute,  however,  must  be  considered 
to  be  well  established  by  the  decisions 
in  Miller  v.  Atlantic  Coast  Line  R.  0>. 
(1911)  90  S.  C.  249,  73  S.  E.  71,  1  N. 
C.  C.  A.  447,  affirmed  in  (1913)  231 
U.  S.  741,  58  L.  ed.  462, 34  Sup.  Ct.  Rep. 
318,  and  Atlantic  Coast  Line  R.  Co.  v. 
Finn  (1912)  115  C.  C.  A.  1,  195  Fed. 
685,  as  well  as  by  a  dictum  in  Beylot 
V.  Atlantic  Coast  Line  R.  Co.  (1913) 
95  S.  C.  210,  78  S.  E.  871.  In  Miller  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  su- 
pra, the  court  said:  "The  followiiig 
language,  used  by  the  writer  of  this 
opinion,  in  the  case  of  Sturgiss  v.  At- 
lantic Coast  Line  R,  Co.  (S.  C.)  supra, 
throws  light  upon  the  evil  which  the 
Act  of  1905  was  intended  to  remedy, 
and  shows  that  it  was  not  an  attempt 
to  exercise  the  police  power  in  an  ar- 
bitrary manner.  The  statute  under 
consideration  (Act  of  1905)  was  enact- 
ed for  the  purpose  of  preventing  rail- 
road corporations  (and  other  parties 
therein  mentioned)  from  inaugurating 
schemes,  the  ultimate  aim  and  prac- 
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tical  effect  of  which  are  to  enable  the 
railroad  company  to  bring  such  in- 
fluence to  bear  upon  its  employees  as 
will  force  them  to  surrender  their 
claims  for  damages  when  they  have 
sustained  injury  through  the  negli- 
gence of  the  company,  against  which  it 
is  not  allowed  by  law  to  contract. 
When  the  regulations  of  the  hospital 
and  relief  fund  are  analyzed,  it  will  be 
seen  that  they  contemplate  the  result 
just  mentioned.  Not  only  do  they  pro- 
vide that  the  employee  who  has  paid 
his  assessments,  and  thereby  contrib- 
uted to  the  creation  and  maintenance 
of  said  fund,  shall  be  barred  from  re- 
covering damages  for  negligence,  if 
he  accepts  the  benefit  thereunder,  but 
they  likewise  provide  that  his  rep- 
resentatives shall  not  be  allowed  to 
bring  an  action  for  damages,  caused 
by  the  negligence  of  the  corporation, 
if  they  accept  the  benefit  of  said  fund. 
Membership  in  the  hospital  and  relief 
fund  creates  the  relation  of  trustee 
and  cestui  que  trust  between  the  com- 
pany and  the  employee,  and,  although 
the  employee  is  assessed  to  maintain 
the  fund,  he  is  not  allowed  to  receive 
a  dollar  of  the  money  collected  for 
that  purpose,  unless  he  surrenders  his 
claim  for  damages,  when  he  has  been 
injured  through  the  negligence  of  the 
corporation.  The  fiduciary  relation 
established  between  the  company  and 
the  employee  places  him  practically  at 
the  mercy  of  the  corporation ;  for  it  is 
a  well-known  fact  that  the  employees 
are  not  persons,  generally,  of  large 
means,  and  frequently  are  dependent 
entirely  upon  their  salary  or  wages  for 
a  support," 

In  Petty  v.  Brunswick  &  W.  R.  Co. 
(1900)  109  Ga,  666,  35  S.  E.  82,  the 
court  held  that  a  contract  by  an  em- 
ployee, providing  that  the  acceptance 
of  benefits  from  a  relief  association 
after  an  injury  should  bar  him  from 
any  claim  against  his  employer  for 
the  injury,  was  not  within  the  condem- 
nation of  a  statute  which  made  void, 
as  against  public  policy,  any  contract 
between  master  and  servant,  ''made  in 
consideration  of  employment,  whereby 
the  master  is  exempted  from  liability 
to  the  servant  arising  from  the  negli- 
gence of  the  master  or  his  servants,  as 


such  liability  is  now  fixed  by  law."  A 
contract  of  the  same  type  was  upheld 
in  Carter  v.  Brunswick  &  W.  R.  Co. 
(1902)  115  Ga,  853,  42  S.  E.  239,  and 
it  was  decided  that  the  acceptance  of 
benefits  by  an  injured  employee  who 
had  entered  into  the  contract  cut  off 
his  claim  ag'ainst  the  company,  even 
though  he  did  not  execute  a  release. 
Thereafter  a  statute  was  enacted  in. 
Georgia  abolishing  the  fellow-servant 
rule  and  otherwise  changing  the  law 
of  master  and  servant.  The  last  sec- 
tion of  the  statute  provided  as  follows:. 
"Any  contract,  rule,  regulation,  or  de- 
vice whatsoever,  the  purpose  or  intent 
of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from  any 
liability  created  by  the  three  preced- 
ing sections,  shall,  to  that  extent,  be 
void:  Provided,  that  in  any  action 
brought  against  any  such  common 
carrier,  under  or  by  virtue  of  any  of 
said  sections,  such  common  carrier 
may  set  off  therein  any  sum  it  has  con- 
tributed Or  paid  to  any  insurance,  re- 
lief, benefit,  or  indemnity  that  may 
have  been  paid  to  the  injured  em- 
ployee, or,  in  the  event  of  dedth, 
to  the  person  or  persons  entitled 
thereto  on  account  of  the  injury  or 
death  for  which  said  action  is 
brought."  When  the  question  of  the 
effect  of  this  section  was  raised  in 
Washington  v.  Atlantic  Coast  Line  R. 
Co.  (1911)  136  Ga.  638,  38  L.R.A. 
(N.S.)  867,  71  S.  E.  1066,  the  court 
said:  "If  that  act  was  not  intended 
to  apply  to  the  situation  here  involved,, 
it  is  difficult  to  say  what  was  intended. 
If  it  only  dealt  with  a  direct  contract 
to  relieve  an  employer*  from  liability,, 
it  added  nothing  to  the  law  as  it  al- 
ready stood,  and  was  mere  surplusage. 
If  there  were  any  doubt  as  to  the  effect 
of  the  general  words  in  the  beginning 
of  the  section,  the  statement  as  to 
setting  off  any  sum  contributed  or  paid 
by  the  common  carrier  to  any  'insur- 
ance relief,  benefit,  or  indemnity* 
shows  clearly  that  such  arrangements 
were  included  in  the  legislative  in- 
tent." 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Montgomery  (1898)  152  Ind.  1,  69 
L.R.A.  875,  71  Am.  St.  Rep.  301,  49  N. 
E.  582,  it  appeared  that  the  plaintiff 
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had  made  the  following  contract  with 
the  defendant  railroad  company: 
"And  I  agree  that  the  acceptance  of 
benefits  from  said  relief  fund  for  in- 
jury or  death  shall  operate  as  a  re- 
lease of  all  claims  for  damages  against 
said  company  arising  from  injury  or 
death  which  could  be  made  by  or 
through  me,  and  that  I,  or  my  legal 
representatives,  will  execute  such 
further  instrument  as  may  be  neces- 
sary formally  to  evidence  such  acquit- 
tance." The  court  decided  that  the 
contract  was  void  under  a  statute  pro- 
viding that  all  contracts  made  by  rail- 
roads or  other  corporations  with  their 
employees,  releasing  or  relieving  them 
from  liability  to  any  employee  having 
a  right  of  action  under  an  employers' 
liability  statute,  were  void.  In  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Go.  V.  Moore 
<1899)  152  Ind.  345,  44  L.R.A.  638,  53 
K.  E.  290,  it  was  held  that  the  accept- 
ance of  benefits  by  the  widow  of  a 
deceased  employee,  and  a  release  of 
the  employer  by  her,  barred  any  re- 
covery in  her  own  right  from  the  "em- 
ployer, where  a  contract  had  been 
entered  into  by  the  employee,  provid- 
ing that  the  acceptance  of  benefits, 
should  release  the  employer  from  li- 
ability. The  court  expressly  disap- 
proved of  the  decision  in  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Montgomery 
(Ind.)  supra.  It  was  held,  however, 
that  the  liability  of  the  employer  to 
a  child  of  the  employee,  under  a 
death-by-wrongful-act  statute,  was 
not  barred  by  the  release  of  the  wid- 
ow on  accepting  benefits.  The  court 
said:  'The  deceased,  at  the  time  of 
his  death,  had  not  elected  whether  he 
would  accept  compensation  from  the 
relief  fund  or  seek  his  damages  by 
action  at  law  against  the  appellant. 
Subsequent  to  his  death  the  plaintiff, 
as  widow,  and  who  was  named  in  the 
contract  as  the  sole  beneficiary  of  the 
death  benefit,  accepted  the  stipulated 
amount,  $500,  in  full  satisfaction,  and 
executed  to  appellant  a  release  from 
further  liability.  Appellant  contends 
that,  since  the  widow  was  the  sole 
beneficiary  named  in  the  contract 
with  the  relief  department,  her  ac- 
ceptance of  the  full  sum  extinguished 
all   further   claim   against   the   com- 


pany. We  cannot  assent  to  this  prop- 
osition. Before  death  came  to  Moore, 
he  had  a  cause  of  action  against  ap- 
pellant that  he  had  not  released.  Up- 
on his  death  the  law  conferred  a  right 
of  action  upon  his  representative  for 
the  use  of  his  next  of  kin, — for  the 
use  of  his  child  as  well  as  for  the  use 
of  his  widow ;  and  no  act  of  the  latter, 
without  the  lawful  consent  of  the 
child,  will  deprive  the  child  of  its  ben- 
efit. The  widow  could  only  release 
what  she  was  entitled  to."  And  in 
Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v. 
Hosea  (1899)  152  Ind.  412,  53  N.  E. 
419,  it  was  stated  by  the  court: 
"Whatever  may  be  said  with  respect 
to  the  power  of  the  intestate  to  con- 
tract away  his  right  of  action  against 
appellant,  he  surely  had  no  power  to 
bargain  away  his  family's  right  of 
action,  given  by  statute  against  the 
one  wrongfully  causing  his  death. 
The  widow,  as  beneficiary,  accepted 
the  death  benefit  of  $1,000,  and  re- 
leased appellant  from  liability.  But 
her  release  in  no  way  affected  the 
rights  of  the  decedent's  child.  She 
could  release  only  what  she  was  en- 
titled to.  .  .  .  She  sues  in  her  rep- 
resentative capacity,  as  well  for  the 
child  as  for  herself  as  widow." 

It  has  been  held,  however,  that,  un- 
der the  Indiana  statute  for  wrongful 
death,  an  administratrix  may  release 
the  rights  of  beneficiaries  so  that  her 
release  of  the  employer, on  the  ac- 
ceptance of  benefits  from  a  relief 
association,  in  conformity  with  a 
contract  previously  made  by  her  in- 
testate, bars  an  action  by  her  as 
administratrix,  against  the  employer, 
for  the  wrongful  death  of  her  intes- 
tate. Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Gipe  (1903)  160  Ind.  360,  65  N.  E. 
1034.  On  a  second  appeal  the  same 
conclusion  was  reached.  (1907)  41 
Ind.  App.  156,  82  N.  E.  471.  In  Lease 
V.  Pennsylvania  Co.  (1893)  10  Ind. 
App.  47,  37  N.  E.  423,  it  was  held  that 
a  contract  by  an  employee,  providing 
that  the  acceptance  of  benefits  for  an 
injury  from  a  relief  association 
should  bar  any  action  against  the  em- 
ployer for  the  injury,  was  valid.  See, 
to  the  same  effect,  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Elwood  (1900)  25  Ind. 
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App.  671,  58  N.  E.  866.  The  rule  in 
Indiana,  however,  was  changed  by  a 
statute  which  rendered  vdid  a  con* 
tract  by  an  employee,  providing  that 
the  acceptance  of  benefits  from  a  re- 
lief association  for  an  injury  should 
operate  as  a  bar  to  an  action  against 
his  employer,  where  such-  contract 
was  required  as  a  condition  of  mem- 
bership in  the  relief  association.  In 
'Wells  V.  Vandalia  R.  Co.  (1913)  56 
Ind.  App.  211,  103  N.  E.  360,  the  court, 
m  construing  that  statute,  said:  ''In 
order  to  become  a  member  of  the  re- 
lief association  Wells»  in  signing  the 
required  form  of  application,  agreed 
that  the  acceptance'  of  benefits  from 
the  relief  fund  should  release  the 
railroad  company  from  all  claims  for 
damages.  It  was  stipulated  that  he 
would  thus  surrender  his  right  of 
damages  against  the  railroad  for  per- 
sonal injuries  or  death.  The  fact  that 
the  agreement  to  surrender  such  right 
was  conditioned  upon  his  accepting 
benefits  does  not  prevent  its  falling 
within  the  prohibition  of  the  statute. 
The  statutory  prohibition  is  not  lim- 
ited to  unconditional  agreements. 

c.  Federal  legislation. 

In  Wagner  v.*  Chicago  &  A.  R.  Co. 

(1914)  265*  I1L  245,  106  N.  E.  809, 
Ann.  Cas.  1916 A,  778,  affirming  (1913) 
180  111.    App.    196,    and    affirmed    in 

(1915)  239  U.  8.  452,  60  L.  ed.  379,  36 
Sup.  Ct.  Rep.  133,  11  N.  C.  C.  A.  1087, 
involving  an  injury  to  an  employee  of 
a  railroad  company,  it  appeared  that 
the  company  was  engaged  in  inter- 
state commerce,  and  hence  that  the 
Federal  Employers'  Liability  Act  (8 
Fed.  Stat.  Anno.  2d  ed.  p.  1208)  deter- 
mined the  liability  of  the  company. 
In  regard  to  that  act  the  court  said: 
"The  state  law  in  this  regard  has  been 
modified,  however,  by  the  Federal 
Employers'  Liability  Act  as  to  cases 
where  injuries  are  received  by  certain 
employees  of  an  employer  engaged  in 
interstate  commerce.  The  Federal 
act  provides  that  any  contract,  rule, 
regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be 
to  enable  any  common  carrier  to  ex- 
empt itself  from  any  liability  created 
by  the  act,  shall  to  that  extent  be  void, 


provided  that  in  any  ixtion  brought 
against  any  such  common  carrier  un- 
der the  act,  such  common  carrier  may 
set  off  any  sum  it  has  contributed  or 
paid  to  any  insurance,  relief,  benefit, 
or  indemnity  that  may  have  been  paid 
to  the  injured  employee  or  the  per- 
son entitled  thereto,  on  account  of  the 
injury  or  death  for  which  the  action 
is  brought.  .  .  .  When  plaintiff  in 
error  attempted  to  prove  a  satisfac^ 
tion  by  the  payment  of  benefits  by  its 
joint  tort-feasor,  the  Burlington  Com- 
pany, to  defendant  in  error,  it  was 
proper  for  defendant  in  error,  in  re- 
buttal, to  show  that  no  valid  release 
had  been  given  the  Burlington  Com- 
pany by  him.  As  between  defendant 
in  error  and  the  Burlington  Company^ 
the  Federal  Employers'  Liability  Act 
clearly  applied,  and  if,  as  the  United 
States  Supreme  Court  has  repeatedly 
held,  that  law  supersedes  all  state 
laws  on  the  subject,  the  release  given 
by  the  defendant  in  error  to  the  Bur- 
lington Company  was  not  valid,  and 
would  not  have  precluded  recovery  by 
him  from  that  company.  If  it  was  not 
valid  so  far  as  the  Burlington  Com-* 
pany  was  concerned,  it  was  clearly 
invalid  as  to  plaintiff  in  error,  and 
constituted  no  defense  to  this  action.'* 
See,  to  the  same  effect,  Philadelphia, 

B.  &  W.  R.  Co.  V.  Schubert  (1912)  224 
U.  S.  603,  56  L.  ed.  911,  32  Sup.  Ct. 
Rep.  589,  1  N.  C.  C.  A.  892,  affirming 
(1911)  36  App.  D.  C.  565;  Pittsburgh, 

C.  C.  &  St.  L.  R.  Co.  V.  Sheets  (1912> 
34  Ohio  C.  C.  641,  6  N.  C.  C.  A.  920; 
affirmed  in  (1912)  87  Ohio  St.  476„ 
102  N.  E.  1129;  McNamara  v.  Wash- 
ington Terminal  Co.   (1910)   35  App. 

D.  C.  280 ;  Burnett  v.  Atlantic  Coast 
Line  R.  Co.  (1913)  163  N.  C.  186,  7ft 
S.  E.  414,  reversed  in  (1915)  239  U.  S, 
199,  60  L.  ed.  226,  36  Sup.  Ct.  Rep.  75^ 
17  N.  C.  C.  A.  144.  There  is  also  a 
dictum  to  the  same  effect  in  Hartman* 
V.  Chicago,  B.  &  Q.  R.  Co.  (1915)  192 
Mo.  App.  271,  182  S.  W.  148,  wherein 
it  was  decided  that,  under  the  Federal 
Employers'  Liability  Act,  a  contract 
providing  that  an  employee,  on  re-i 
ceiving  an  injury,  had  to  elect  wheth-* 
er  he  would  claim  benefits  from  a 
relief  society  or  pursue  his  legal  rem->' 
edy  against  his  employer,  did  not  bar 
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his  right  to  benefits  from  the  relief 
society  after  he  brought  an  unsuc- 
cessful action*  against  the  employer 
for  negligent  injury. 

Moreover,  in  Hogarty  v.  Philadel- 
phia &  R.  R.  Co.  (1914)  245  Pa.  443, 
^91  Atl.  854,  it  was  held  that  the  clause 
in  the  Federal  act  condenming  con- 
tracts of  the  character  herein  dis- 
cussed was  available  for  an  employee 
injured  while  engaged  in  interstate 
commerce,  though  he  did  not  plead 
the  Federal  statute.  The  decision 
was  based  on  the  ground  that  the  Fed- 
eral statute  had  superseded  all  state 
law  on  the  subject,  that  there  was 
therefore  only  one  law  applicable  to 
the  case,  and  that  there  could  be  no 
departure  "from  law  to  law.' 


ry 


d.  Retrospective  effect. 

Even  as  applied  to  a  contract  pre- 
-rtously  executed,  a  statute  is  not  un- 
constitutional because  it  declares 
void  any  contract  which  makes  the 
acceptance  of  benefits  from  a  relief 
association  for  an  injury  to,  or  the 
death  of,  an  employee,  a  bar  to  an  ac- 
tion therefor  against  his  employer. 
Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
tiert  (1912)  224  U.  S.  603,  56  L.  ed. 
^11,  32  Sup.  Ct.  Rep.  589,  1  N.  C.  C.  A. 
^92,  affirming  (1911)  36  App.  D.  C. 
!565;  Atlantic  Coast  Line  R.  Co.  v. 
Finn  (1912)  115  C.  C.  A.  1,  195  Fed. 
686;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Sheets  (1912)  34  Ohio  C.  C.  641,  6 
N.  C.  C.  A.  920,  affirmed  in  (1912)  87 
Ohio  St.  476,  102  N.  E.  1129;  Wash- 
ington V.  Atlantic  Coast  Line  R.  Co. 
(1911)  136  Ga.  638,  38  L.R.A.(N.S.) 
867,  71  S.  E.  1066;  McNamara  v. 
Washington  Terminal  Co.  (1910)  35 
App.  D.  C.  230. 

In  Philadelphia,  B.  &  W.  R.  Co.  v. 
Schubert  (U.  S.)  supra,  the  construc- 
tion and  validity  of  the  following  sec- 
tion of  the  second  Federal  Employers' 
Lfiability  Act  was  before  the  eourt: 
**Any  contract,  rule,  regulation,  or  de- 
vice whatsoever,  the  purpose  or  intent 
of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to 
auch  conmion  carrier  under  or  by  vir- 
that  extent  be  void:  Provided,  That 
in .  any  action   brought  against .  any 


tue  of  any  of  the  provisions  of  this 
act,  such  comnaon  carrier  may  set  off 
therein  any  sum  it  has  contributed  or 
paid  to  any  insurance,  relief  benefit, 
or  indemnity  that  may  have  been  paid 
to  the  injured  employee  or  the  person 
entitled  thereto  on  account  of  the  in- 
jury or  death  for  which  said  action 
was  brought."  This  section  was  con- 
strued to  apply  to  a  contract  provid- 
ing that  acceptance  by  an  employee 
of  a  benefit  from  a  relief  association 
should  bar  his  right  of  action  against 
his  employer,  and  was  held  to  be  a 
valid  exercise  of  congressional  power 
even  with  respect  to  a  contract  ex- 
ecuted before  the  statutory  enact- 
ment. The  same  statute  was  given  a 
like  construction  and  held  to  be  con- 
stitutional in  McNamara  v.  Wash- 
ington Terminal  Co.  (D.  C)  supra, 
and  in  Pittsburgh,  C.  C  &  St  L  R. 
Co.  V.  Sheets  (1912)  34  Ohio  C.  C. 
641,  6  N.  C.   C.  A.  920,  afiirmed  in 

(1912)  87  Ohio  St.  476, 102  N.  E.  1129. 
In  regard  to  the  retrospective  charac- 
ter of  a  similar  South  Carolina  stat- 
ute, see  Miller  v.  Atlantic  Coast  Uw 
R.  Co.  (1911)  90  S.  C.  249,  73  S.'E, 
71,   1    N.   C.   C.   A.    447,   affirmed  in 

(1913)  231  U.  S.  741,  58  L.  ed.  462, 
34  Sup.  Ct.  Rep.  318,  and  Atlantic 
Coast  Line  R.  Co.  v.  Fin;n'  (1912)  115 
C.  C.  A.  1,  195  Fed.  685,  wherein  the 
same  conclusiop  was  reached. 

An  employers'  liability  statute 
enacted  in  Georgia,  ^almost  identical 
in  its  language  with  the  second  Fed- 
eral Employers'  Liability  Act,  has 
been  held,  even  when  applied  to  a 
contract  previously  executed,  not  to 
violate  the  constitutional  provision 
as  to  the  impairment  of  the  obligation 
of  a  contract.  Washington  v.  At- 
lantic Coast  Line  R.  Co.  (1911)  136 
Ga.  638,  38  L.R.A.(N.S.)  867,  71  S.  E. 
1066. 

€•  Effect  an  release^ 
Under  a  statute  which  prohibits  a 
contract  making  the  acceptance  of 
benefits  from  a  relief  association  for 
an  injury  to  an  employee  a  bar  to  an 
action  therefor  against  his  emplojrer, 
there  are  two  well-considered  deci^ 
sions  to  the  effect  that  the  liability  of 
the  employer  is  not  discharged  by  a 
release  signed  by  an  employee  in  con- 
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fonnlty  with  a  contract  condemned  by 
the  statute.  Baltimore  &  O.  R.  Co.  v. 
Gawinske  (1912)  116  C.  C.  A.  579,  197 
Fed.  31;  Rodell  v.  Relief  Dept.  (1912) 
118  Minn.  449,  137  N.  W.  174.  In  the 
former  case  the  court  said :  "It  is  not 
contended  that  any  settlement  was 
made  or  any  money  paid  in  pursuance 
thereof,  any  new  consideration  passed 
for  which  the  release  was  executed, 
or,  indeed,  that  there  wete  any  subse- 
quent negotiations  or  isettlement  be- 
tween these  parties.  On  the  contrary, 
the  release  is  but  the  contractual 
method  of  obtaining  the  relief  ben- 
efits. Its  contemplated  purpose,  as 
provided  in  the  initial  contract,  was  to 
enable  the  beneficiary  to  obtain  the 


relief  funds.  .  •  •  The  stipulation 
that  no  benefit  can  be  paid  without  a 
release  is  substantially  the  same  as 
saying  the  acceptance  of  benefits  shall 
be  a  release.  In  both  cases  the  ac- 
ceptance of  the  benefit  is  the  creator 
of  the  release." 

In  South  Carolina,  however,  the  op- 
posite view  has  been  taken.  See 
Sturgiss  V.  Atlantic  Coast  Line  R.  Co. 
(1908)  80  S.  C  167,  60  S.  E.  939,  on 
rehearing  in  (1908)  80  S.  C.  207,  61 
S.  E.  261,  wherein  it  was  held  that  a 
release  otherwise  legally  sufficient 
was  not  rendered  void  by  the  fact  that 
it  was  executed  in  conformity  with  a 
prior  contract  made  invalid  by  stat- 
ute. W.  S.  R. 


ROBERT  WAGNER,  Doing  Business  as  Wagner  Brothers  Storage  & 

Moving  Company,  Respt., 

V. 

CITY  OF  ST.  LOUIS  et  al./  Appts- 

Missouri  Supreme  Court  (Div.  No.  2)^  July  17 1  t920m 

*  •  •  •     I 

(_  Mo.  ^,  224  S.  W.  413.) 

Constitutional  law  —  requiring  furniture  ttioven  to  fiUe  record  of  their 
transactions. 

1.  An  ordinance  requiring  furniture  movers  to  file  with  the  city  register 
a  description  of  all  household  and  similar  goods  moved  from  place  to 
place  Within  the  city  does  not  deprive  them  of  their  liberty  or  property 
without  due  process  of  law. 

[See  note  on  this  question  beginmng  on  page  499.] 


Municipal  corporation  —  charter  au- 
thority —  requiring  record  of  furni- 
ture movers. 

2.  Charter  authority  to  regulate  all 
persons  engaged  in  any  business,  occu-» 
pation,  calling,  profession,  or  trade, 
empowers  a  municipal  corporation  to 
require  furniture  movers  to  file  a  rec- 
ord of  their  transactions. 
[See  19  R.  C.  L.  861.] 


—  unreasimableness  of  ordinance  — 
.    effect. 

S.  An  ordinance  will  not  be  declared 
void  for  unreasonableness  if  it  is  le- 
gally passed  with  due  authority,  unless 
no  difference  of  opinion  can  exist  upon 
the  question. 

[See  19  R.  C.  L.  808,  809.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  of  the  City 
of  St.  Louis  (Arnold,  J.)  in  favor  of  plaintiff,  and  overruling  a  motion 
for  new  trial,  in  an  action  brought  to  enjoin  the  enforcement  by  defendants 
of  an  ordinance  regulating  the  business  of  moving  property  within  the 
city.  Reversed. 
Statement  by  Moztey,  C. ;  souri,  having  for  its  purpose  thd 

Injunction  instituted  in  the  circuit     perpetual  prevention  of  the  enf  orce- 
court  of  the  city  of  St.  Louis,  Mis^     ment,  by  the  city  authorities,  of 
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Ordinance  No.  28^367,  designed  to 
regulate  the  moving  of  household 
goods»  furniture,  pianos,  stock,  fix- 
tures, equipment,  personal  property, 
and  effects  from  one  location  to  an- 
other within  the  city  of  St.  Louis, 
or  to  cr  from  any  location  within 
said  city,  requiring  the  owner  or 
l)erson  in  charge  or  control  of  the 
vehicles  used  to  transport  such  prop- 
erty to  notify  the  city  register  of 
such  removal,  and  requiring  him  to 
keep  an  appropriate  public  record  of 
such  information.  Said  ordinance 
reads  as  follows: 

"Be  it  ordained  by  the  city  of  St. 
Louis  as  follows; 

"Section  1.  It  shall  be  the  duty 
of  all  persons,  firms,  or  corporations, 
owning  or  operating  any  moving 
van,  furniture  car,  transfer  wagon, 
delivery  wajron,  express  wagon  or 
any  other  vehicle  who"  shall  haul 
or  move,  or  cause  to  be  hauled 
or  moved,  any  article  of  house- 
hold goods,  furniture,  pianos,  stock, 
fixtures,  equipment,  personal  prop- 
erty and  effects  from  one  loca- 
tion to  another  within  the  city 
of  St.  Louis,  or  to  or  from  any 
location  within  the  city  of  St.  Louis, 
where  it  shall  be  the  intention  of 
the  owner,  or  person  having  the 
charge,  custody,  possession  and  con- 
trol of  such  property,  to  change  the 
residence  or  place  of  business  of 
such  person,  firm,  or  corporation,  to 
notify  the  city  register  of  the  city  of 
St.  L<>uis,  within  ten  days  after  such 
removal,  of  the  name  of  such  person, 
firm  or  corporation  owning,  or  hav- 
ing the  custody,  possession  and  con- 
trol of  such  property,  the  street  ad- 
dress or  location  from  and  to  which 
such  property  was  removed,  a  brief, 
general  description  of  the  property 
removed,  the  date  of  such  removal, 
and  the  name  and  address  of  the 
person,  firm  or  corporation,  owning 
or  operating  vehicles  used  in  such 
transportation. 

"Sec.  2.  It  shall  be  the  duty  of  the 
city  register  to  furnish  the-  blanks 
necessary  for  making  such  reports, 
which  shall  be  i;iniform  jand  insly  be 
in  the  form  prescribed  by  him,  and 
ha  shall  provide  and  maintain  in  his 


ofiice  a  proper  register,  book,  card 
index,  or  other  appropriate  record 
of  such  reports,  which  records  sihsM 
be  open  to  the  public  at  all  reason- 
able hours. 

"Sec.  3.  It.  shaU  be  the  duty  of 
every  person,  firm  or  corporation,  to 
provide  and  give  true  information  to 
the  person,  firm  or  corporation  own- 
ing or  operating  the  vehicles  used  in 
the  transportation  of  property  as 
contemplated  by  this  ordinance,  such 
as  will  enable  such  owner  or  person 
in  charge  of  such  vehicles  to  effec- 
tually comply  with  the  giving  of  the 
notices  and  filing  of  the  reports  re- 
quired by  this  ordinance. 

"Sec.  4.  Any  person,  firm  or  cor- 
poration, violating  any  of  the  provi- 
sions of  this  ordinance,  shall  be 
deemed  guilty  of  a  misdemeanor,* 
and  upon  conviction  thereof,  ishall  be 
fined  not  less  than  $10  nor  more  than 
$100,  for  each  and  every  offense. 

"Sec.  5.  All  ordinances,  or  parts 
of  ordinances  in  convict  with  this 
ordinance,  to  the  extent  of  such  con- 
flict, are  hereby  repealed." 

Approved  November  26,  1915. 

Said  ordinance  is  assaulted  in 
plaintiff's  petition  as  1)eihg  invalid, 
because  it  contravenes  the  Federal, 
and  state  Constitutions  (U.  S.  Const. 
Amend.  14,  §  1;  Mo.  Const,  art.  2, 
§  30),  respectively,  which  provide 
that  no  citizen  shall  be  deprived  of 
life,  liberty,  or  property  without  due 
process  of  law.  It  is  further  as- 
serted that  neither  the  laws  of  the 
state  nor  the  city  charter  authorize 
the  adoption  of  said  ordinance'  by 
the  municipal  assembly  and  the 
mayor  of  said  city,  and  that  it  is  un- 
reasonable and  oppressive.  The  pe- 
tition then  proceeds  that,  although 
said  ordinance  is  invalid,  the  city 
authorities  are  threatening  to  en- 
force the  same,  and  to  prosecute 
plaintiff,  his  agents  and  servants; 
that  the  enforcement  thereof  and 
such  prosecution  would  result  in  ir- 
reparable damages  to  plaintiff  and 
his  business  and  property;  that  he 
has  no  adequate  legal  remedy  to 
which  he  may  resort,  and  is  there- 
fore remediless  m  the  premises,  un- 
less he  may  resort  to  the  equity  side 
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of  the  court  and  l^  injunction  per- 
manently restrain  and  enjoin  all 
cohcemed  from  in  any  wise  inter- 
ferin^r  with  plaintiif ,  his  agents  and 
servants,  in  the  conduct  of  his  busi- 
ness, and  from  arresting  and  prose- 
outing  plaintiff,  his  agents  and  serv- 
ants, in  the  event  they  be  of  the 
notion  to  disregard  the  provisions 
of  said  ordinance,  and  for  all  addi- 
tional relief  the  court  may,  in  right 
and  justice,  think  he  should  have. 

Defendants  raised  no  question  as 
to  the  sufficiency  of  the  petition,  but 
answered  to  the  merits  by  a  general 
denial  of  all  averments  of  the  peti- 
tion, except  it  was  admitted  that 
said  city  was  a  municipal  corpora- 
tion duly  organized  under  the  Con- 
stitution and  laws  of  the  state  of 
Missouri,  admitted  the  official  capac- 
ity of  defendants,  admitted  the  due 
adoption  of  said  ordinance,  and  that 
its  violation  subjected  the  offender, 
upon  conviction  thereof,  to  prosecu- 
tion and  fine.  Defendants  pleaded 
affirmatively  that  the  city  of  St. 
Louis  was  authorized  and  had  tilie 
power,  under  the  Constitution  of 
Missouri  and  under  its  charter  pow- 
en,  and  other  laws,  to  enact, 
through  its  board  of  aldermen  and 
mayor,  the  said  Ordinance  No. 
28,367,  and  that  said  ordinance  was 
duly  enacted  as  aforesaid  pursuant 
to  said  powers,  and  pray  to  be  hence 
dismissed  without  day,  and  that  the 
costs  be  adjudged  against  plaintiff. 

The  case  was  tried  before  Judge 
Glendy  B.  Arnold,  who  sustained 
plaintiff's  petition,  made  said  in- 
junction perpetual,  decreed  said 
ordinance,  and  every  section  thereof, 
null  and  void,  and  perpetually  en- 
joined and  restrained  defendants 
from  interfering  in  any  wise  with 
plaintiff's  business  as  the  owner  and 
operator  of  said  moving  vans,  and^ 
enjoined  and  restrained  defendants 
from  arresting  and  prosecuting 
plaintiff,  his  agents  and  servants, 
or  any  of  them,  for  any  alleged  vio- 
lation of  said  ordinance,  and  that 
plaintiff  recover  his  costs.  Motion 
for  a  new  trial  was  duly  filed,  and 
coBtinued  to  the  December  term, 

12  A.L.E.— 32. 


1916,  when  it  was  overruled,  ex- 
ceptions saved,  and  the  cause  duly 
appealed  to  this  court. 

Messrs.  Charles  H.  Daues  and  M.  A, 
Hamilton,  for  appellants : 

The  city  of  St.  Louis,  under  its  po- 
lice power,  may  regulate  the  business 
of  moving  property  from  one  location 
in  the  city  to  another  by  requiring  the 
persons  engaged  in  such  business  to 
make  report  thereof,  for  thereby 
frauds  and  crimes  may  be  prevented 
and  detected. 

St.  Louis  V.  Bowler,  94  Mo,  630,  7 
S.  W.  434;  St  Joseph  v.  Levin,  128 
Mo.  588,  49  Am.  St.  Rep.  577,  31  S.  W. 
101 ;  St  Louis  v.  Weitzel,  130  Mo.  600, 

31  S.  W.  1045;  JSx  parte  Smith,  231 
Mo.  Ill,  132  S.  W.  607;  St  Louis  Gun- 
ning Advertising  Co.  v.  St  Louis,  235 
Mo.  99,  137  S.  W.  929;  St  Louis  v. 
Baskowitz,  273  Mo.  543,  201  S.  W.  870 
Lawson  v.  Judge  of  Recorder's  Ct 
(Lawson  v.  Connolly)  175  Mich.  375 
45  L.R.A.(N.S.)  1152,  141  N.  W.  623 
Sanning  v.  Cincinnati,  81  Ohio  St  142 
25  L.R.A.(N.S.)  686,  90  N.  E.  125 
Powell  V.  Pennsylvania,  127  U.  S.  678 

32  L.  ed.  253,  8  Sup.  Ct  Rep.  992 
1257;  Chicago,  B.  &  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175. 

The*  regulation  of  a  business  under 
the  police  power  is  not  illegal  because 
such  regulation  may  entail  expense  or 
result  in  pecuniary  loss  to  the  persons 
engaged  in  such  business. 

St  Louis  v.  Baskowitz,  273  Mo.  543, 
201  S.  W.  870;  Haller  Sign  Works  v. 
Physical  Culture  Training  School,  249 
111.  436,  34  L.R.A.(N.S.)  998,  94  N.  E. 
920;  L'Hote  v.  New  Orleans,  177  U.  S. 
587,  44  L.  ed.  899,  20  Sup.  Ct  Rep.  788. 

An  ordinance  passed  in  the  exercise 
of  legal  authority  will  not  be  declared 
void  on  the  ground  of  unreasonable- 
ness, unless  no  difference  of  opinion 
can  exist  upon  the  question,  and  a 
clear  case  must  be  made  to  authorize 
a  court  to  interfere  on  that  ground. 

St  Louis  V.  Weber,  44  Mo.  547; 
Gratiot  v.  Missouri  P.  R.  Co.  116  Mo. 
450,  21  S.  W.  1094;  Chillicothe  v. 
Brown,  38  Mo.  App.  609;  Kansas  City 
V.  Sutton,  52  Mo.  App.  398;  Monett  v. 
Campbell,  —  Mo.  App.  — ,  204  S.  W. 
32. 

Mr.  Warren  McGinnis  also  for  ap- 
pellants. 

Messrs.  Spencer  &  Donnell  for  re- 
spondent. 
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Mozley,  C,  filed  the  following 
opinion : 

1.  It  is  contended  by  plaintiff,  in 
his  petition,  that  said  ordinance  con- 
travenes the  Federal  and  state  Con- 
stitutions as  above  set  out,  and  in 
j^upport  of  this  contention  he  cites 
St.  Louis  V.  Dreisoemer,  243  Mo. 
224,  41  L.R.A.(N.S.)  177,  147  S.  W. 
998.  In  that  case  it  was  held,  and 
very  properly  so,  that  the  city  could 
not  by  ordinance  confiscate  private 
property  for  esthetic  purposes.  The 
case  in  hand  presents  no  facts  of 
that  sort,  and  hence  said  case  has  no 
application  here.  Said  ordinance  is 
a  criminal  one,  requiring  plaintiff  to 
keep  a  record  on  blankis  furnished 
him  by  the  city  register  for  the  pur- 
pose of  making  the  reports  as  re- 
quired by  said  ordinance  to  said  city 
register,  who  shall  keep  a  proper 
record  thereof  in  his  office,  and 
which  shall  be  open  to  the  public  at 
aH  reasonable  hours. 

In  the  case  of  St.  Louis  v.  Basko- 
witz,  273  Mo.  543,  201  S.  W.  870, 
"'junk  merchants"  were  licensed  and 
regulated  by  ordinance,  and  a  reg- 
istry was  required  to  be  kept  of  all 
purchases  and  sales,  and  an  accurate 
description,  so  far  as  may  be,  of 
marks,  brands,  letters,  or  words  of 
identification  thereon,  if  any  such 
there  be,  and  such  book  of  registry 
shall  be  kept  open  at  the  register's 
office  of  said  city,  for  the  inspection 
and  examination  of  the  police  or  any 
citizen.  This  is  on  all  fours  with  the 
requirement  of  the  ordinance  in 
hand.     The  same  point  as  to  its 

co»«titntionai      ^cing      unconstitu- 
lAw— re«inirinff     tional  was  made  as 

m^'el^To  Hie       iH  the  instant  case, 
r^r2!;J«?f«i^**'     ^^^  it  was  held  to 

be  constitutional. 
We  rule  that  the  ordinance  in  ques- 
tion is  constitutional. 

2.  It  is  contended  that  said  ordi- 
nance was  adopted  without  authori- 
ty of  the  city  charter.  The  charter 
provides  (art.  1,  subd.  23  of  §  1, 
p.  13)  as  follows:  "To  license  and 
reguhite  all  persons,  fii'ms,  corpora- 
tions,  companies  and  associations 
engaged  in  any  business,  occupation, 
calling,  profession  or  trade/' 


And  subdivision  85  of  said  article* 
1,  §  1,  p.  15,  provides  as  follows:' 
'*To  exercise  aU  powers  granted  or 
not  prohibited  to  it  by  law  or  which 
would  be  competent  for  this  charter 
to  enumerate/'     (Italics  ours.)        ^' 

It  cannot  be  presumed  that  the 
cily  was  ignorant  of  its  charter  pow- 
ers, or  that  it  deliberately  intended 
to  violate  the  organic  law  of  tbe 
state  or  city.  State  ex  rel.  Harvey 
V.  Sheehan,  269  Mo.  loc.  cit.  427,  190 
S.  W.  864 ;  State  ex  rel.  Aull  v.  Field, 
112  Mo.  554,  20  S.  W.  672;  Glaser  v. 
Rothchild,  221  Mo.  loc.  cit.  211,  22 
L.R.A.(N.S.)  1045,  120  S.  W.  1,  17 
Ann.  C!as.  576;  Perry  v.  Strain- 
bridge,  209  Mo.  loc.  cit  645,  16 
L.R.A.(N.S.)  244,  128  Art;  St.  Rep, 
510, 108  S.  W.  641, 14  Ann.  Cas.  92 ; 
36  Cyc.  1106;  Grimes  v.  Reynolds, 
184  Mo.  679,  83  S.  W.  1132;  Laclede 
Constr.  Co.  v.  T.  J.  Moss  Tie  Ck).  186 
Mo.  loc.  cit.  62,  84  S.  W.  76;  State 
ex  rel.  United  R.  Co.  v.  Public  Serv- 
ice Co.  270  Mo.  loc.  cit.  442,  192  S. 
W.  958,  198  S.  W. 
872,  RU.R.1917D,  SS^or^l— 
752.     We  rule  the  S5?£i^W-    ^ 

adoption       of       said    reanirlav  r 

ordinance  was  well  motew."' 

within  the  charter 

powers  conferred  upon  said  city. 

3.  Subdivision  25  of  article  1,  S  1, 
p.  11,  of  said  charter,  provides  tnat' 
the  city  has  power:  'To  define  and 
prohibit,  abate,  suppress  and  pre» 
vent  or  license  and  regulate  ail  acts, 
practices,  conduct,  business,  uses  of 
property  and  all  other  things  what- 
soever detrimental  .  .  .  to  the 
inhabitants  of  the  city/^  (Italics 
ours.)  . 

Where  tm  ordinance  is  legally 
passed  with  due  authority  under  the 
organic  law  of  the  state  and  city, 

the    courts   will    not   .,tnrea«oit«l»l^ 

declare  it  unreason-  bm«  of  orai^ 
able,  unless  no  dif-  ~»«*^«*««- 
ference  of  opinion  can  exist  upon 
the  question.    A  clear  ease  nmat  be 
made  to  authorize  the  courts  to  in* 
terfere  on  that  ground.  St.  Louis  v^ 
Weber,  44  Mo.  547 ;  Gratiot  v.  Mia-* 
souri  P.  B.  Co.  116  Mo.  460, 21 S.  Wj 
1094. 
*'So,  also,  municipal  corporationa 
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may  require  the  owners  of  public 
moving  vans  to  file  ^^nXti  the  police 
commissioners  a  report  of  the  per- 
sons for  whom  they  move .  house- 
hold goods  and  the  place  from  and 
to  which  the  goods  are  taken/'  19 
R..p.  L.  p.  861, 1[  162. 

And  in  the  case  ot  Lawson  v. 
Judge  of  Recorder's  Ct.  (Lawson  v. 
innolly)  176  Mich.  375,  45  L.R.A. 
^  [.S.)  1152,  141  N.  W.  623,  it  is 
held  that  ordinances  of  the  same 
puport  as  the  ordinance  in  question 
are  Qot  unreasonable,  and  cannot  be 
avoided  on  that  ground. 


4.  The  foregoing  disposes  of  the 
vital  questions  disclosed  by  the  rec- 
ord, with  the  result  that  tiie  decree 
of  the  Court  Nisi  will  be  reversed. 
It  is  so  ordered. 

White,  C,  concurs. 

Railey,  C,  not  sitting. 

Per  Curiam: 

The  foregoing  opinion  of  Mozley, 
C,  is  hereby  adopted  as  the  opinion 
of  the  court. 

All  concur. 

Petition  for  rehearing  denied 
September  15,  1920« 


ANNOTATION. 

Validity  of  statnte  or  ordinance  in  relation  to  moving  vans  and  moTing 

operations. 


A  case  on.  all  fours  with  the  report- 
ed case  (Wagner  v.  St.  Louis,  ante, 
495)  is  Lawson  v.  Judge  of  Record- 
ei^  Ct.  (Lawson  v.  Connolly)  (cited 
b:;^  the  court  in  the  Wagner  Case) 
(1915)  175  Mich.  376,  46  L.R.A.(?^.S.) 
1152,  141  N.  W.  623,  which  held  that 
a  municipal  corporation  may  require 
the  owners  of  public  moving  vans  to 
file  with  the  police  commissioners  a 
report  of  the  person^  for  whom  they 
move  household  goods,  and  the  places 
from  and  to  which  the  goods  are  taken. 
The  court  in  the  course  of  its  opinion 
said:'  "Counsel  for  relator  say:  •  It 
is  a  well-known  fact  that,  in  large  and 
populous  cities,  tenements  and  their 
occupants  are  often  breeding  places 
for  infectious  and  contagious  diseases ; 
that  many  times,  because  of  the  ig- 
norance or  poverty,  or  even  fear,  of 
the  tenants,  such  conditions  are  con- 
cealed from  the  public  health  officers, 
thereby  endangering  the  health,  not  of 
one,  but  of  many.  The  vehicle  own- . 
erg  that  hjive  prfictically  a  monopoly 
of  transportation  should  not  be  heard 
to  complain  of  an  ordinance  which 
will  assist  our  public  health  officers  in 
the  great  work  of  sanitation  and  dis- 
ease suppression.  'If  it  be  contended 
that,  a3  a  result  of  the  enforcement  of 
this  ordinance,  merchants  will  know 
the  whereabouts  of  "dead  beats" 
and  undesirable  customers,  we  may 
answer  that  such  an  argument  only 


demonstrates  that  the  ordinance  is  as 
well  in  the  interest  of  promoting  the 
morals  as  well  as  the  health  of  the 
community,  both  of  which  are  proper 
subjects  of  the  exercise  of  police  pow- 
er.' This  statement  is  criticized  by 
counsel  for  respondient  tod  it  is  urged 
that  it  is  absurd  to  claim  that  the 
provision  is  in  the  interest  of  either 
the  public  health/  safety,  or  morals. 
While  it  may  be  pvoblematical  how 
much  the  public  health,  morals,  or 
safety  are  subserved  thereby,  it  does 
not  seem  to  us  that  the  requirements 
of  the  section  are  so  unreasonable  as 
to  warrant  the  court  in  overruling 
the  legislative  determination  and 
holding  it  void.'* 

Another  case  which  upheld  the 
validity  of  an  ordinance  regulating 
moving  operations  is  Chicago  v.  May- 
er (1919)  290  UL  142,  124  N.  £.  842, 
which  had  under  consideration  the 
violation  of  an  ordinance  which  fixed 
the  rates  to  be  charged  for  transpor- 
tation of  goods,  wares,  and  merchan- 
dise, by  one  engaged  in  the  moving 
business,  and  who  was  convicted  of 
charging  for  moving  household  goods 
from  one  house  to  another  in  the  same 
city  a  sum  in  excess  of  that  fixed  by 
the  ordinance.  The  court  upheld  the 
power  of  the  common  council  of  the 
city  of  Chicago  to  fix  the  rates  to  be 
charged  by  those  engaged  in  the  mov- 
ing and  express  business  in  the  city,^ 
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stating  that  that  power  was  not,  as 
contended,  exclusively  placed  in  the 
public  utilities  commission  by  the 
Public  Utilities  Act,  as  it  was  evident 
that  the  legislature  intended  only  to 
put  within  the  jurisdiction  of  the  pub- 
lic utilities  commission,  railroads, 
street  railroads,  express  companies, 
and  all  other  companies  organized  for 
the  purpose  of  carrying  on  a  large  and 
extensive  business  as  a  common  car- 
rier, and  no  intimation  is  found  any- 
where in  the  Public  Utilities  Act  that 
the  legislature  intended  to  put  the 
business  of  ordinary  expressmen  in 
the  cities  and  towns  of  the  state,  un- 
der the  control  of  the  public  utilities 
commission.  The  counsel  for  owners 
of  the  moving  van  contended  that  the 
ordinance  was  unreasonable,  unjust, 
and  confiscatory,  and  therefore  uncon- 
stitutional and  void,  and  to  slistain 
this  contention  offered  to  prove  that 
the  cost  of  operation  of  the  express 


business  was  80  per  cent  higher  than 
it  was  when  the  ordinance  was  passed. 
In  sustaining  the  exclusion  of  such 
evidence,  the  court  stated  that  for  the 
purpose  of  this  litigation  it  was  im- 
material whether  the  costs  of  the  op- 
eration of  the  express  company  jpiad 
increased  80  per  cent,  since  the  only 
question  to  be  decided  by  the  court 
was  whether  or  not,  under  the  9|^ 
dinance  rates,  a  fair,  just,  and  reason- 
able return  on  the  money  invested  in 
the  business  would  be  received. 

There  are  a  .large  number  of  cases 
which  have  considered  the  question  a» 
to  whether  vehicles  used  in  moving 
operations  are  within  the  terms  of  a 
statute  or  ordinance  imposing  a  li- 
cense fee  on  drays  and  other  similar 
vehicles,  or  which  have  considered  the 
power  of  a  municipality  to  impose  such 
a  license  tax.  These  cases,  however,, 
are  not  within  the  scope  of  this  note^ 
•  J.  H.  B. 


'»'\ 


WIEDENBECK-DGBELIN  COMPANY,  Appt, 

V. 

B.  G.  ANDERSON  et  al.,  Respts. 

Wi&eonsin  Supreme  Court  ^^  December  d,   1918, 
(168  Wis.  212,  169  N.  W.  615.) 

Sale  —  conditional  —  effect  of  judgment. 

1.  The  recovery  by  a  conditional  vendor  who  retained  title  until  the 
price  was  paid  in  cash  of  a  judgment  for  the  purchase  price  does  not, 
while  it  remains  unsatisfied,  affect  the  vendor's  right  to  take  possession 
of  the  property  under  the  contract. 

[See  note  on  this  question  beginning  on  page  503.] 

Levy  —  on  property  sold  conditionally,  against  the  vendor's  assis^nee  for  value 

2.  A  levy  upon  property  sold  condi-  of  the  conditional  sale  contract,  who 
tionally,  under  a  judgment  against  the  took  possession  of  the  property  before 
conditional      vendee,      is      ineffectual  the  rights  of  the  creditor  attached. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  .for  Dane 
County  (Clementson,  J.)  in  favor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  machinery.    Affirmed. 


Statement  by  Siebecker,  J.: 
This  action  was  brought  for  the 
recovery  of  seven  manure  spreaders 
and  other  machinery,  or,  in  lieu  of 
the  return  thereof,  $700,  the  value 
of  the  machinery,  together  with  the 
costs  of  the  action. 


The  Wiedenbeck-Dobelin  Com- 
pany is  a  corporation  doing  business 
at  Madison,  Wisconsin.  The  de- 
fendants are  brothers.  B.  G.  and 
L.  G.  Anderson  are  in  business  in 
Chicago;  Torval  and  Ole  Anderson 
live   at   Rockdale,    Wisconsin,    and 
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were  the  principal  stockholders  in 
the  Anderson  Brothers  Manufactur- 
ing Company,  a  concern  engaged  in 
manufacturing  and  retailing  ma- 
chinery. 

•On  March  25,  1914,  the  John 
Deere  Plow  Company  of  Moline, 
lUinois,  entered  into  a  conditional 
sales  contract  with  the  Anderson 
Brothers  Manufacturing  Company 
of  Rockdale,  Wisconsin,  by  which  it 
sold  and  delivered  to  them  thirteen 
manure  spreaders  at  the  price  of 
$97  each,  and  one  manure  spreader  at 
the  price  of  $100 ;  the  sales  contract 
providing,  among  other  things,  that 
"the  title  to  and  ownership  of  all 
goods  shipped  under  this  contract 
shaU  renmin  vested  in  the  John 
Deere  Plow  Company,  of  Moline,  un- 
til the  purchase  price  thereof  shall 
be  paid  in  cash,  and  until  all  notes 
given  therefor,  and  to  be  given 
under  this  contract,  are  paid;  and 
the  said  John  Deere  Plow  Company 
of  Moline  shall  be  entitled  to  pos- 
session of  the  same,  whenever  the 
said  John  Deere  Plow  Company,  of 
Moline,  may  feel  insecure,  or  when  I, 
or  we,  may  become  insolvent  or 
bankrupt;  but  nothing  in  this  con- 
tract shall  be  deemed  as  releasing 
me  or  us  from  my  or  our  obligations 
to  pay  for  said  goods  and  all  notes 
hereby  contemplated." 

Two  copies  of  the  conditional 
s^les  contract  were  executed,  and 
one  of  the  copies  was  filed  with  the 
clerk  of  the  village  of  Rockdale.  The 
John  Deere  Plow  Company  later 
brought  suit  against  the  Anderson 
Brothers  Manufacturing  Company 
to  recover  on  two  notes  given  pursu- 
ant to  the  conditional  sales  contract 
and  on  a  small  account,  and  March 
25,  1916,  recovered  judgment  for 
$771.65  in  the  circuit  court  for  Dane 
county.  An  execution  upon  the 
judgment  was  issued  the  same  day 
and  was  delivered  to  the  sheriff,  who 
returned  it  unsatisfied  on  June  21, 
1916.  The  return  was  filed  June  26, 
1916. 

On  April  26,  1916,  the  Anderson 
Brothers  Manufacturing  Company 
had  on  hand  seven  of  the  fourteen 
manure  spreaders  purchased  by  it 


from  the  John  Deere  Plow  Com- 
pany, no  part  of  the  purchase  price 
thereof  having  been  paid.  On  that 
date  the  John  Deere  Plow  Company, 
for  the  consideration  of  $700,  as- 
signed the  judgment  and  the  condi- 
tional sales  contract  and  transferred 
its  interest  in  the  seven  spreaders  to 
L.  G.  and  B.  G.  Anderson ;  the  instru- 
ment of  assignment  bearing  the  date 
of  April  13,  1916.  Immediately  aft- 
er delivery  of  the  assignment  to  B. 
G.  and  L*.  G.  Anderson,  they  took 
possession  of  the  seven  manure 
spreaders,  locked  them  in  a  store- 
room, retained  one  key  to  the  room 
themselves,  and  gave  a  duplicate  to 
Torval  Anderson,  whom  they  made 
their  agent.  The  written  assign- 
ment was  filed  in  the  ofiice  of  the 
clerk  of  the  circuit  court  of  Dane 
county  on  May  15,  1916. 

On  April  26,  1916,  L.  G.  and  B. 
G.  Anderson  also  purchased  from 
the  Anderson  Brothers  Manufac- 
turing Company  a  Beaver  Dam  drill 
for  $65,  an  Ideal  drill  for  $45,  and 
one  Dain  mower  for  $45,  which  im- 
plements are  also  involved  in  this 
action. 

On  March  6,  1916,  Gustavo  A. 
Seefeld  and  Henry  F.  Seefeld  ob- 
tained a  judgment  in  a  justice  court 
of  Dane  county  against  the  Ander- 
son Brothers  Manufacturing  Com- 
pany for  $114.09  principal,  with 
$8.75  costs,  and  on  April  18,  1916, 
filed  a  transcript  of  this  judgment 
in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Dane  county.  On  June 
26,  1916,  an  execution  upon  this 
judgment  was  issued  for  $131.39  to 
the  sheriff  of  Dane  county,  and  on 
July  3,  1916,  the  sheriff  levied  upon 
the  following  property  as  that  of  the 
Anderson  Brothers  Manufacturing 
Company:  Seven  manure  spread- 
ers, one  Beaver  Dam  drill,  one  Ideal 
drill,  one  Dain  mower,  one  ofiice 
desk,  one  iron  safe,  one  clock,  two 
gasolene  engines,  one  platform  scale, 
two  Thor  motorcycles,  one  circular 
saw  outfit,  thirty  plowshares,  500 
pounds  bar  iron,  one  bellows,  100 
pounds  horseshoes,  two  forges,  two 
anvils,  two  vises,  one  drill,  one  tire 
set,  one  foot  vise,  three  sets  of  shaft 
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tips,  three  sets  of  bows,  and  some 
assorted  bolts  and  scrap  iron. 

All  of  the  above-described  prop- 
erty was  struck  off  to  the  plaintiff 
for  $80  at  an  execution  sale  held 
July  24,  1916. 

At  the  time  of  the  commencement 
of  this  action,  B.  G.  and  L.  G.  An- 
derson had  possession  of  the  seven 
manure  spreaders,  the  Beaver  Dam 
drill,  the  Ideal  drill,  and  the 
Dain  mower,  and  held  the  same. 
The  Wiedenbeck-Dobelin  Company 
brought  suit  for  the  possession  of 
these  implements,  claiming  title  un- 
der the  execution  sale. 

The  circuit  court  found  that,  at 
the  time  of  the  issuing  of  the  execu- 
tion in  the  Seefeld  Case,  and  at  the 
time  of  the  seizure  and  sale  of  the 
seven  manure  spreaders,  the  Ander- 
son Brothers  Manufacturing  Com- 
pany had  no  title  to  or  interest 
therein,  but  that  the  title  remained 
in  L.  G.  Anderson  and  B.  G.  Ander- 
son as  the  assignees  of  the  John 
Deere  Plow  Company.  The  court 
also  found  that  the  Anderson  Broth- 
ers Manufacturing  Company,  in 
making  the  sale  of  two  drills  and  one 
mower  to  L.  G.  and  B.  G.  Anderson, 
did  not  comply  with  the  provisions 
of  §  2317c,  Statutes,  and  that  no  at- 
tempt to  comply  with  the  provisions 
of  said  section  in  the  sale  and  pur- 
chase of  the  two  drills  and  mower 
was  made  by  any  of  the  parties  to 
said  transaction,  and  that  the  at- 
tempted sale  of  these  drills  and 
mower  resulted  in  no  title  to  or  in- 
terest therein  passing  to  L.  G.  and 
B.  G.  Anderson. 

The  defendants,  L.  G.  and  B.^G. 
Anderson,  were  awarded  damages  of 
$46.50. 

Appeal  is  taken  from  a  part  of 
this  judgment. 

Messrs.  Gilbert  &  Ela,  for  appellant: 
The  John  Deere  Plow  Company  had 
elected  its  remedy,  and  the  title  to  the 
spreaders  had  passed  to  Anderson 
Brothers  Mfg.  Company  prior  to  April 
26,  1916,  when  it  is  claimed  the  Deere 
Company  assigned  the  contracts  to  L. 
G.  and  B.  G.  Anderson. 

35  Cyc.  673,  696;  15  Cyc.  251,  262; 
Whitney  v.  Abbott,  191  Mass.  69,  77 


N.  E.  524;  Wright  v.  Pierce,  4  Hun, 
351;  Avery  v.  Chapman;  127  N.  Y. 
Supp.  721;  Orcutt  v.  Rickenbrodt,  42 
App.  Div.  238,  59  N.  Y.  Supp.  1008; 
Alden  v.  W.  J.  Dyer  &  Bro.  92  Minn. 
134,  99  N.  W.  784 ;  Seanor  v.  McLaugh- 
lin, 165  Pa.  150,  32  L.R.A.  467,  30  Atl. 
717;  Crompton  v.  Beach,  62  Conn.  .25» 
18  L.R.A.  187,  36  Am.  St.  Rep^  323,  25 
Atl.  446;  Parlin  &  O.  Co.  v.  Moline 
Plow  Co.  —  Tex.  Civ.  App.  — ,  27  S. 
W.  1087 ;  Butler  v.  Dodson,  78  Ark.  569, 
94  S.  W.  703 ;  Frisch  v.  Wells,  200  Mass. 
429,  23  L.R.A.(N.S.)  144,  86  N.  E. 
775 ;  Francis  v.  Bohart,  76  Or.  1,  L.R. A. 
1916A,  922, 143  Pac.  920,  147  Pac.  755; 
Nashville  Lumber  Co.  v.  Robinson,  91 
Ark.  319,  121  S.  W.  350;  Mathews 
Piano  Co.  v.  Markle,  86  Neb.  123,  124 
N.  W.  1129;  Smeesters  v.  Schroeder, 
123  Wis.  116,  101  N.  W.  363;  Clausen 
V.  Head,  110  Wis.  405,  84  Am.  St.  Rep. 
933,  85  N.  W.  1028 ;  Fox  v.  Wilkinson, 
133  Wis.  837,  14  L.R.A.(N.S.)  1107, 
113  N.  W.  669;  Ramey  v.  Smith,  56 
Wash.  604,  106  Pac.  160;  Eilers  Music 
House  V.  Douglas,  90  Wash.  683,  L.R.A- 
1916E,  613,  156  Pac.  937. 

Messrs.  Gettie  &  Torge  for  respond- 
ents. 

« 

Siebecker,  J.,  delivered  the  opinion 
of  the  court: 

It  is  considered  in  this  case  that 
the  trial  court  correctly  held  that  L, 
G.  and  B.  G»  Anderson  were  entitled 
to  the  possession  of  the  seven  manure 
spreaders  upon  the  following 
grounds : 

1.  The  conditional  sales  contract 
between  the  John  Deere  Plow  Com- 
pany and  the  Anderson  Brothers 
Manufacturing  Company  was  a 
valid  and  subsisting  contract  be- 
tween these  parties  in  April,  1916, 
when  the  Plow  Company  assigned 
it  and  the  judgment  held  by  the 
Plow  Company  against  Anderson 
Brothers  Manufacturing  Company 
to  L.  G.  and  B.  G.  Anderson  in  con- 
sideration of  their  payment  to  the 
Plow  Company  of  the  sum  of  $700. 

2.  No  third  person  had  acquired 
any  interest  in  the  seven  manure 
spreaders  here  involved  at  the  time 
of  such  assignment,  and  L.  G.  and 
B.  G.  Anderson  acquired  the  title  to 
them  under  such  written  assign- 
ment; that  they  immediately  took 
possession  thereof  and  had  posses- 
sion of  them  as  their  property  on 
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fhe  3d  day  of  July^  1916,  when  the 
sheriff  levied  thereon  under  the 
execution  issued  on  the  Seef  eld  judg- 
ment as  the  property  of  the  Ander- 
son Brothers  Mianufacturing  Com- 
pany ;  and  that  such  execution^  levy, 
and  tiie  sale  thereunder  were  illegal 
and  void. 

3.  The  plaintiff  acquired  no  in- 
terest in  or  right  to  these  seven 
li^-nprop.  spreaders  as^pur- 
ertr  •old  chaser  at  such  ex- 

hence  are  not  entitled  to  recover 
possession  of  them  in  this  action. 

4.  The  action  of  the  John  Deere 
Plow  Company  on  notes  given  by 
the  Anderson  Brothers  Manufactur- 
ing Company  for  goods  sold  and  de- 
livered tp  it  did  not  operate  to  con- 
vert the  conditional  sale  of  such 
manure  spreaders  into  an  absolute 
sale. 

The  contraict  provides  that  title 
to  goods  sold  under  it  shall  remain 
vested  in  the  John  Deere  Plow  Com- 
pany, "until  the  price  thereof  shaU 
be  paid  in  cash  and  until  all  "notes 
given  therefor  and  to  be  given  under 
this  contract  are  paid."  It  is  with- 
out dispute  that  the  cost  price  for 
these  spreaders  had  not  been  paid 
by  the  Anderson  Brothers  Manu- 
facturing Company  before  the  Plow 
Ccsnpany  brought  the  action  on  the 
notes,  nor  was  pasonent  thereof  ob- 
tained in  any  proceeding  in  that  ac- 


tion. The  fact  is  that  the  purchase 
price  for  the  manure  spreaders  had 
not  been  paid  when  the  Plow  Com- 
pany took  possession  of  them  and 
sold  them  and  delivered  them  to  L. 
G.  and  B.  G.  Anderson  in  April, 
1916.  The  judgment  on  the  notes 
in  no  way  changes  the  contract  ob- 
ligation    for     pay-  s^,e-con. 

ment     of     the      pur-    ditloaal-eHect 

chase  price,  nor  ^*  i'"**"^*"^- 
affects  the  Plow  Company's  right 
under  the  contract  to  enforce  its 
security  to  secure  pajmient  by  tak- 
ing the  property  in  default  of  pay- 
ment of  the  purchase  price. 

ThiBse  two  remedies  of  enforcing 
such  pajnnent  do  not  constitute  in- 
consistent rights  for  the-  enforce- 
ment of  this  obligation,  and  hence 
impose  no  alternative  to  elect  be- 
tween them.  They  are  cumulative, 
and  give  the  Plow  Company  the 
right  to  pursue  both  to  secure  pay- 
ment of  its  claim.  Ratchford  v. 
Cayuga  County  Cold  Storage  & 
Warehouse  Co.  217  N.  Y.  565, 
L.R.A.1916E,  615,  112  N.  E.  447; 
Carpenter  v.  Meachem,  111  Wis.  60, 
86  N.  W.  552. 

Upon  the  foregoing  grounds,  the 
judgment  of  the  Circuit  Court  must 
be  upheld,  and  other  questions 
I'eferred  to  in  the  argument  do 
not  require  treatment  on  this  ap- 
peal. 

The  judgment  is  affirmed. 


ANNOTATION. 

BringBig  actkm  for  price  as  waiver  by  conditional  vendor  of  riglit  to  reclaim 

property. 


I.  Ihtroductory,  503. 
II.  Permitting:  reclamation,  606. 

III.  Denying  right  to  reclaim,  510. 

IV.  Instalment  contracts,  515. 

V.  Acts  treating  title  as  in  vendee,  516. 

/•  Introductory, 

The  results  reached  by  the  courts  in 
cases  involving  this  question  seem  to 
depend  upon  which  of  two  undisputed 
rules  is  applied  to  its  solution.  One 
may  pursue  all  concurrent  remedies 
which  he  has  until  he  receives  satis- 
faction under  one  of  them,  but  one 
cainiot  pursue  inconsistent  remedies, 


and  the  election  to  pursue  one  will 
waive  the  other.  Of  course,  if  a  suit 
for  the  price  and  a  reclamation  of  the 
property  in  case  the  suit  proves  fruit- 
less are  regarded  as  consistent  reme- 
dies, the  suit  does  not  waive  the  other 
right  to  reclaim.  On  the  other  hand, 
if  they  are  regarded  as  inconsistent, 
then  the  right  to  reclaim  is  lost  by  the 
institution  of  an  action  upon  the  con- 
tract. Therefore,  the  ultimate  ques- 
tion is.  Are  the  remedies  concurrent, 
or  alternative  and  inconsistent?  The 
courts  which  have  proceeded  upon  the 
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theory  that  they  were  inconsistent, 
have  assumed  that  they  were  so  with- 
out demonstrating  how  they  were  so. 
There  are  some  cases  in  which  the 
property  has  passed  from  the  condi- 
tional vendee  into  the  hands  of  a  pur- 
chaser under  circumstances  which 
might,  perhaps,  be  held  to  have  creat- 
ed an  estoppel  upon  the  vendor  to 
assert  his  title  to  it,  in  which  the  deci- 
sion has  been  against  him  by  apply- 
ing the  doctrine  of  election,  when  the 
decision  should  have  been  put  upon 
the  ground  of  estoppel  in  pais.  The 
wording  of  the  contracts  is  perhaps 
sufficiently  different  in  many  cases  to 
warrant  different  rulings  on  the'word- 
ing  alone  if  the  courts  choose  to  adopt 
such  course,  but,  for  the  most  part, 
regardless  of  the  form  or  wording  of 
the  contracts,  the  courts  have  held 
that  they  were  merely  conditional 
sales  contracts,  and  have  applied  one 
or  the  other  of  the  rules  stated  above, 
depending  on  whether  they  regarded 
the  remedies  as  concurrent  or  incon- 
sistent. The  argument  of  the  incon- 
sistent theory  is  well  shown  in  Purtle 
V.  Heney  (1896)  33  N.  B.  607,  where 
the  court,  in  arguing  that  the  taking 
of  a  judgment  was  an  election  to  pass 
title,  says  it  seems '  inconsistent  for 
the  seller  to  say  that  the  buyer  ac- 
quired no  title,  although  the  seller  has 
a  judgment  against  him  for  the  price. 
How  can  the  seller  say  the  buyer  was 
indebted  to  him  for  the  price  of  the 
goods,  without,  at  the  same  time,  ad- 
mitting his  title  to  the  goods?  for  one 
cannot  owe  or  be  indebted  to  another 
for  the  price  of  goods  of  which,  ad-, 
mittedly,  he  never  gets  the  title. 

That  argument  is  unsatisfactory  be- 
cause it  assumes  that  all  the  contract 
involves  is  the  ordinary  one  of  pur- 
chase and  sale,  with  transfer  of  title 
a  condition  to  the  recovery  of  the 
price.  It  is  submitted  that  these  con- 
ditional sales  contracts  involve  some- 
thing more  than  an  ordinary  contract 
of  purchase  and  sale,  and  are  express- 
ly given  another  form  for  a  purpose. 
Regardless  of  the  form,  the  ultimate 
intention  is  that  the  purchaser  prom- 
ises to  purchase  and  pay  for  an  arti- 
cle, and  the  seller  promises  to  trans- 
fer the  title  when  the  price  is  paid, 


and,  in  the  meantime,  permit  the  buy- 
er to  use  it.  The  mutuality  of  prom- 
ises is  sufficient  consideration  to  sup- 
port the  contract,  and  the  payment  of 
the  price  may  be  enforced  under  the 
contract  without  a  transfer  of  title, 
and  all  that  is  necessary  on  the  part 
of  the  seller  is  to  be  ready  to  make  the 
transfer  when  the  price  is  paid,  volun- 
tarily or  under  compulsion.  In  other 
words,  the  action  is  not  to  enforce  the 
payment  of  the  purchase  price  of  the 
goods,  but  to  enforce  a  contract  to  pay 
a  certain  sum  for  the  present  use  of 
the  property,  and  a  right  to  have  the 
title  transferred  when  the  same  is 
paid.  In  this  view  of  the  transaction, 
if  the  buyer  is  given  the  possession  of 
the  property  the  two  remedies  are  con- 
current, and  the  seller  may  pursue  his 
remedy  by  action  until  it  proves  to  be 
abortive,  and  then  resort  to  his  other 
remedy  by  reclaiming  the  property. 
The  situation  is  well '  illustrated  by 
White  V.  Solomon  (1895)  164  Mms. 
516,  30  L.R.A.  537,  42  N.  E.  104,  where 
the  court  stated  that,  in  an  ordinary 
contract  of  sale,  the  payment  and  the 
transfer  of  the  goods  are  to  be  con- 
current acts,  and  if  the  buyer  refuses 
to  accept  the  goods,  even  wrongfully, 
he  cannot  be  sued  for  the  price,  be- 
cause the  event  on  which  he  under- 
took to  pay  the  price  has  not  hap- 
pened, and  the  only  remedy  is  a  suit 
for  damages  for  breach  of  contract 
The  court  says,  however,  if  a  man  is 
willing  to  contract  that  he  shall  be 
liable  for  the  whole  value  of  a  chattel 
before  the  title  passes,  there  is  noth- 
ing to  prevent  his  doing  so,  and  there- 
by binding  himself  to  pay  the  whole 
sum.  The  dissenting  judge,  however, 
argues  that  if  the  sale  is  conditional 
and  the  price  is  not  paid,  the  seller 
may  retake  the  property  and  retain 
what  has  been  paid  upon  it;  but  he 
states  that  he  has  the  alternative  of 
leaving  the  property  in  possession  of 
the  buyer  and  suing  for  the  unpaid 
price.  It  would  seem  as  though  that 
was  making  a  contract  for  the  parties 
which  they  did  not  make  for  them- 
selves, because  if  the  title  has  not 
passed,  and  the  buyer  has  a  right  to 
refuse  to  take  the  title,  being  liable 
only  for  damages  for  breach  of  con* 
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tract,  how  can  tiie  seller,  who  has  re- 
tained the  title,  force  it  on  the  buyer 
by  bringinsr  an  action  for  the  price? 

This  is  illustrated  in  William  W. 
Bierce  ▼.  Hutchins  (1907)  205  U.  S. 
347,  51  L.  ed.  833,  27  Sup.  Ct.  Rep. 
524,  where  the  court,  in  considering 
whether  or  not  an  unsuccessful  at- 
tempt by  the  seller  to  fasten  a  mate- 
rialman's lien  on  the  property  waived 
the  right  to  reclaim,  said:  If  a  man 
owns  property  he  has  no  election  to 
transfer  it  to  another.  Equally,  if  he 
owns  property  subject  to  be  devested 
by  the  performance  of  a  condition,  he 
has  no  election  to  devest  it  without 
performance.  The  court  further  said 
the  seller  could  not  obliterate  the  con- 
dition and  leave  the  contract  in  force. 
It  may  be  that  it  had  an  election  to 
avoid  the  contract  altogether,  but  if 
so,  it  did  not  attempt  to  do  so.  The 
election  supposed  and  relied  upon  is 
an  election  to  keep  the  contract  in 
force,  but  leave  out  the  reservation  of 
title.  If  a  lien  had  been  established 
by  judgment  or  decree,  the  title  would 
be  gone  by  force  of  an  adjudication 
inconsiirtent  with  its  continuance.  But 
the  assertion  of  a  lien  by  one  who  has 
title,  80  long  as  it  is  only  an  assertion, 
and  nothing  more,  is  a  mere  mistake. 
It  does  not  purport  to  be  a  choice,  and  ^ 
it  cannot  be  one,  because  the  person  ' 
has  no  right  to  choose. 

In  Houlditch  v.  Desanges  (1818)  2 
Starkie  (Eng.)  337,  20  Revised  Rep. 
692,  it  was  held  that  an  unsatisfied 
judgment  for  nonperformance  of  con- 
tract by  a  coach  maker  against  one 
for  whom  he  had  built  a  coachy  which 
was  not  taken  away  when  finished,  did 
not  pass  the  title  to  the  property;  al- 
though it  is  said  that  the  case  might 
have  been  different  if  the  action  had 
been  for  goods  sold  and  delivered. 

In  Ideal  Cash  Register  Co.  v.  Zunino 
(1902)  39  Misc.  311,  79  N..Y.  Supp. 
504,  where  the  contention  was  that  the 
conditional  vendor's  only  remedy  was 
an  action  for  damages  in  case  of 
breach  of  contract  by  the  purchaser, 
it  appeared  that  the  contract  provided 
that  the  title  should  be  retained  by  the 
vendor  until  the  purchase  price»  or  any 
judgment  recovered  for  it,  was  paid. 
The  30urt  held  that  the  action  would 


lie  for  the  contract  price,  and  that  the 
seller  must  hold  the  property  ready 
for  delivery  as  soon  as  the  price  was 
paid. 

In  Atkinson  V.  Japink  (1915)  186 
Mich.  335,  152  >r.  W.  1079,  which  dealt 
with  the  effect  of  transferring  pur- 
chase-money notes,  the-  court  says 
when  absolute  title  is  reserved,  reten- 
tion thereof  by  the  vendor  is  incon- 
sistent with  an  action  to  recover  the 
debt.  But  that,  if  the  contract  im- 
ports that  the  title  is  retained  as  se- 
curity merely,  action  to  enforce  the 
debt  will  not  be  inconsistent  with  the 
reservation. 

The  form  of  some  of  the  contracts 
is  such  that  there  can  be  no  question 
that  the  remedies  are  in  the  alterna- 
tive, and  that  the  choice  of  one  waives 
the  other.  Thus,  in  McEntire  v.  Cross- 
ley  Bros.  [1895]  A.  C.  (Eng.)  457,  64 
L.  J.  P.  C.  N.  S.  129,  11  Reports,  207, 
72  L.  T.  N.  S.  731,  2  Manson,  334,  it 
appeared  that  the  contract  authorized 
the  seller,  in  case  of  nonpayment  by 
or  bankruptcy  of  the  buyer,  to  elect 
whether  to  recover  the  full  balance 
remaining  due,  or,  instead,  to  resume 
possession.  Under  this  agreement. 
Lord  Herschell  says  if  they  elect  to 
sue  for  the  price,  they  elect  to  have 
the  purchase  then  completed.  They 
could  not  sue  for  the  purchase  price 
and  insist  that  the  property  in  the 
goods,  the  price  of  which  they  are  su- 
ing for,  had  not  passed. 

So,  in  Galbreath  v.'  Mayo  (1918)  — 
Okla.  — ^  174  Pac.  517,  the  contract 
provided  that,  on  default  in  the  pay- 
ment of  an  instalment  when  due,  the 
vendor  might  demand  payment  of  the 
full  amount,  or  retake  possession  of 
the  property;  and  the  court  says  the 
contract  provides  two  remedies :  action 
for  the  price,  or  taking  possession  of 
the  property;  but  the  seller  coiild  not 
do  both.  It  further  says,  the  seller 
cannot,  after  having  elected  to  treat 
the  sale  as  absolute,  and  the  title  as 
having  vested  in  the  buyer,  assert  title 
to  the  property  under  the  original  re- 
tention of  title.  It  is  submitted,  how- 
ever, that  the  court  is  not  truly  rep- 
resenting the  contract  in  that  case. 
It  first  provides  that  the  title  shall  not 
pass  until  the  purchase  price  or  any 
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judgment  for- all,  or  any  part  therebf, 
is  paid  in  full,  thereby  plainly  indi- 
cating the  intention  of  the  parties  that 
the  bringing  of  a  suit  shall  not  affect 
the  retained  title.  And  the  provision 
for  the  option  on  which  the  case  is 
made  to  turn  is  merely  that,  if  instal- 
ment notes  are  given,  default  in  any 
one  shall  render  all  immediately  due, 
and  the  seller  may,  at  his  option,  de- 
mand payment  of  the  full  amount,  or 
retake  the  property.  Certainly  the 
court  would  not  hold  that  merely  de- 
manding payment  of  the  full  amount 
would  waive  the  right  to  reclaim  the 
property  if  payment  was  refused,  and 
the  contract  seems  expressly  to  give 
a  right  to  recover  judgment  for  the 
purchase  price  without  affecting  the 
right  to  reclaim  the  property  if  the 
judgment  is  not  paid.  But  the  court 
concludes  that  the  plaintiffs,  by  bring- 
ing action  upon  the  notes  given  under 
a  conditional  contract  of  sale,  elected 
to  confirm  the  sale  as  absolute,  and, 
having  so  elected,  their  right  to  re- 
cover in  an  action  of  replevin  was 
lost. 

Attention  is  called  to  the  fact  that 
even  courts  which  take  the  position 
that  the  remedies  are  inconsistent, 
and  that,  therefore,  the  bringing  of  an 
action  waives  the  right  of  reclama- 
tion, hold  that  the  election  must  be 
effective,  and  that  the  bringing  of  a 
mistaken  action,  or  one  against  the 
wrong  defendant,  will  not  constitute 
a  waiver. 

Thus,  the  institution  of  an  action 
under  mistake  of  fact,  against  the 
wrong  vendee,  will  not  amount  to  an 
election  which  will  prevent  assertion 
of  title  to  the  property.  National 
Cash  Register  Co.  v.  Ferguson  (1898) 
25  Misc.  363,  55  N.  Y.  Supp.  592. 

An  action  by  the  vendor  for  the 
price  fs  an  admission  that  the  title  has 
passed  to  the  vendee.  But  where  the 
action  for  the  price  is  brought  against 
a  minor  in  ignorance  of  that  fact,  and 
is  dismissed  on  that  account,  there  is 
no  such  election  as  will  prevent  asser- 
tion of  title  to  the  property.  Dudley 
E.  Jones  Co.  v.  Daniel  (1899)  67  Ark. 
206,  53  S.  W.  890. 

So,  where,  by  statute,  the  right  of  a 
conditional  vendor  is  only  that  of  a 


chattel  mortgag<$e,  liis  atteniptihg  to 
collect  his  debt  by  suit,  carried  to 
judgment,  does  not  prevent  his  /en- 
forcing his  mortgage  security  concur- 
rently or  successively.  Westinghouse 
Electric  &  Mfg.  Co.  v.  Auburn  &  T. 
R.  Co.  (1910)  106  Me.  349,  76  Atl.  897; 
Arthur  E.  Guth  Piano  Co.  v.  Adams 
(1916)  114  Me.  390,.  96  Atl.  722;  M. 
Steinert  &  Sons  Co.  v.  Reed  (1919)  118 
Me.  403,  108  AtK  334. 

In  Defiance  Mach.  Works  v.  Gill 
(1920)  170  Wis.  477,  175  N.  W.  940, 
the  indorser  of  a  purchase-money  note, 
when  sued  on  the  note,  took  the  posi- 
tion that,  by  the  suit,  the  lien  on  the 
property  was  waived,  and  thereby  se- 
curity to  which  he  was  entitled  was 
released,  and  therefore  he  was  ab- 
solved from  liability  on  the  note.  The 
court,  after  remarking  that  it  would 
hesitate  to  adopt  a  course  of  reasoning 
which  would  lead  to  such  a  farcical 
conclusion,  held  that  the  principle  that 
the  two  remedies,  retaining  the  lien 
and  enforcing  the  promise  to  pay,  were 
not  inconsistent,  was  embodied  in  the 
Uniform  Conditional  Sales  Act. 

The  mere  collection  of  collateral, 
and  applying  the  proceeds  to  the  pur- 
chase price,  does  not  prevent  reclama- 
tion of  the  property.  Montgomery 
Iron  Works  v.  Smith  (1893)  98  Ala. 
644,  13  So.  525. 

II,  Permuting  redamaiion. 

Eliminating  the  cases  which  contain 
mere  dicta,  and  including  the  reported 

case      (WiEDENBBCK-DOBELIN      CO.     V. 

Anderson,  ante,  500),  the  courts  are 
very  equally  divided  upon  the  question 
whether  the  bringing  of  an  action  to 
enforce  the  contract,  or  even  pressing 
it  to  an  unsatisfied  judgment,  waives 
the  right  to  reclaim  the  property 
which  has  been  placed  in  possession 
of  the  vendee. 

The  cases  which  have  held  that  the 
action  did  not  prevent  reclaiming  the 
property  are  as  follows : 

Alabama.  —  Thomason  v.  Lewis 
(1894)  103  Ala.  426,  15  So.  830;  E.  E. 
Forbes  Piano  Co.  v.  Wilson  (1905)  144 
Ala.  586,  39  So.  645. 

Georgia.— Bowen  v.  Frick  (1885)  75 
Ga.  786;  Jones  v.  Snider  (1896)  99  Ga. 
276,  25  S.  E.  668;  Moon  v.  Wright 
(1»13)  12  Ga.  App.  659,  78  S.  E.  141. 
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Kentucky.  —  Vaughn  v.  Hopsoh 
(18T4)  10  Bush,  387. 

Michigan.— Fuller  v.  Byrne  (1894) 
102  Mich.  461,  60  N.  W.  980;  Canadian 
Typograph  Co.  v.  Macgum  (1899)  119 
Mich.  533,  78  N.  W.  542;  Bryant  v. 
Kenyon  (1900)  123  Mich.  151,  81  N.  W. 
1093;  Holcomb  &  H.  Mfg.  Co.  v.  Ca- 
Uldo  (1917)  199  Mich,  265,  165  N.  W. 
941. 

Mississippi. — McPherson  v.  Acme 
Lumber  Cd.  (1893)  70  Miss.  649,  12  So. 
857. 

New  Jersey.  —  Campbell  Printing 
Press  &  Mfg.  Co.  V.  Rockaway  Pub. 
Co.  (1894)  56  N.  J.  L.  676,  44  Am.  St. 
Rep.  410,  29  Atl.  681;  Kirch  v.  La 
Tourette  (1917)  91  N.  J.  L.  35, 102  AtL 
873. 

New  York.— Brewer  v.  Ford  (1889)  ' 
54  Hun,  116,  7  N.  Y.  Supp.  244;  Na- 
tional Cash  Register  Co.  v.  Coleman 
(1895)  85  Hun,  125,  32  N.  Y.  Supp. 
598;  Gormully  &  J.  Mfg.  Co.  v.  Cath- 
arine (1898)  25  Misc.  338,  55  N.  Y. 
Supp.  475;  American  Box  Mach.  Co. 
v.  Zentgraf  (1899)  45  App.  Div.  522, 
61  N.  Y.-Sutp.  417;  Hobart  Electric 
Mfg.  Co.  V.  Rooder  (1910)  121  N.  Y. 
Supp.  274. 

Vermont  —  Root  v.  Lord  (1851)  28 
Vt.  568. 

Wisconsin.  —  Wiedenbeck-Dobelin 
(X).  V.  Anderson  (reported  herewith) 
ante,  500.' 

Canada.  —  Utterson  Lumber  Co.  v. 
Petrie  (1908)  17  Ont.  L.  Rep.  570. 

In  Kirch  v.  LaTourette  (1917)  91 
N.  J.  L.  35,  102  Atl.  873,  where  the 
right  to  replevin  the  goods  was  held 
not  to  be  lost  by  an  attachment  of 
them,  in  a  suit  for  the  purchase  price, 
the  court  says  that  the  contract  con- 
templates a  double  ownership  similar 
to  the  double  ownership  of  mortgagor 
and  mortgagee:  (1)  The  ownership 
of  the  vendee,  subject  to  the  claim  for 
unpaid  purchase  price;  (2)  the  owner- 
ship of  the  vendor  as  security  for  the 
anpaid  purchase  money.  Any  other 
theory  would  result  in  injustice, — in- 
justice to  the  vendee  if,  at  the  time  of 
default,  the  amount  unpaid  was  less 
than  the  actual  present  value  of  the 
goods,  and  injustice  to  the  vendor  if 
the  amount  unpaid  was  more  than  the 
present  actual  Value.    Justice  can  only 


be  done  by  enforcing  the  contract  as 
the  parties  made  it,  and  allowing  the 
vendor  to  recover  the  purchase  price, 
and  no  more,  and  retain  his  lien  on  the 
goods  therefor,  rendering  any  over- 
plus to  the  vendee  in  case  of  a  sale  to 
enforce  the  lien. 

A  conditional  vendor  of  personal 
property,  reserving  title  in  himself  un- 
til notes  evidencing  the  debt  for  the 
purchase  price  have  been  paid,  may 
sue  on  the  notes,  and  at  the  same  time 
institute  replevin  for  the  recovery  of 
the  property,  title  to  which  was  re- 
tained for  the  purpose  of  availing  of 
this  security  for  the  payment  of  the 
debt.  McPherson  v.  Acme  Lumber  Co. 
(1893)  70  Miss.  649,  12  So.  857. 

If  the  title  is  retained  as  security 
only,  suit  on  the  notes  does  not  waive 
the  right  to  reclaim  possession  before 
'satisfaction  of  the  purchase  price. 
Holcomb  &  H.  Mfg.  Co.  v.  Cataldo 
(1917)  199  Mich.  265,  165  N.  W.  941. 

In  Vaughn  v.  Hopson  (1874)  10 
Bush  (Ky.)  337,  the  court  says  that 
the  title,  by  the  terms  of  the  contract, 
was  to  continue  in  the  vendor  until 
the  price  was  paid;  and  we  are  unable 
to  perceive  why  the  effort  to  coerce 
payment  should  devest  him  of  title. 

In  Bowen  v.  Frick  (1885)  75  6a. 
786,  where  the  recovery  of  a  judgment 
for  the  purchase  price  was  set  up  in 
defense  of  an  action  for  recovery  of 
the  property,  the  court  said  that  the 
bringing  of  the  action  for  the  pur- 
chase money  did  not  authorize  the  as- 
sumption that  the  seller  had  elected  to 
proceed  for  the  price,  and  had  thereby 
given  up  all  right  to  proceed  against 
the  property.  The  court  then  states 
that  this  was  the  first  step  under  the 
Code  for  making  the  security  avail- 
able, but  that,  in  all  events,  "if  the 
common-law  judgment  proved  fruit- 
less, seller  still  had  his  remedy  to  en- 
force the  security  retained  for  the  pay- 
ment of  the  debt." 

A  judgment  for  the  purchase  price, 
only  partially  satisfied,  is  not  a  bar  to 
an  action  to  recover  possession  of  the 
property.  Jones  v.  Snider  CSOe)  99 
Ga.  276,  25  S.  E.  668. 

In  Canadian  Typograph  Co.  v.  Mac- 
gum  (1899)  119  Mich.  533,  78  N.  W. 
542,  which  was  an  action  to  recover 
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a  bicycle  sold  on  conditional  sale*  and 
not  paid  for,  although  a  foreign  judg- 
ment had  been  taken  for  the  purchase 
price,  the  court  said,  the  contract 
binds  the  purchaser  to  purchase,  and 
provides  for  a  settlement.  It  reserves 
the  title  in  the  seller  until  the  settle- 
ment is  fully  satisfied.  And  that, 
therefore,  the  taking  of  the  unsatis- 
fied judgment  did  not  defeat  a  right 
to  reclaim  the  property. 

In  Bryant  v.  Kenyon  (1900)  123 
Mich.  151,  81  N.  W.  1093,  where  the 
action  was  not  for  reclaiming  the 
property,  but  trover  for  its  conversion, 
it  appeared  that  wood  had  been  sold, 
reserving  title  in  the  seller,  and  re- 
quiring payment  as  soon  as  100  cords 
were  resold.  It  was  held  that  the 
bringing  of  assumpsit  for  money  due 
and  not  due  under  the  contract  would 
not  waive  the  right  to  maintain  trover 
for  wood  converted  subsequently 
thereto. 

In  Puller  v.  Byrne  (1894)  102  Mich. 
461,  60  N.  W.  980,  the  provision  of  the 
contract  was  that  title  should  remain 
in  the  seller  until  the  purchase  money 
or  any  judgment  rendered  thereon  is 
paid  in  full.  The  court  held  that,  un- 
der this  contract,  the  seller  had  a  right 
to  obtain  judgment  against  the  buyer 
for  the  amount  due,  since  the  title 
was  not  to  pass  until  the.  judgment  was 
paid. 

Where  machinery  is  sold,  and  notes 
taken  for  the  price,  with  a  reservation 
of  title  until  the  notes  are  paid  or  se- 
cured by  mortgage,  the  seller  may 
enforce  payment  of  notes  as  they  ma* 
ture  without  surrendering  the  further 
right  to  the  mortgage  or  payment  be- 
fore title  passes.  The  contract  in  that 
case  provided  that  the  title  should  re- 
main in  the  seller  until  the  mortgage 
was  executed,  or  the  purchase  price 
paid,  when  he  would  execute  a  bill  of 
sale  to  the  buyer,  and  no  rights  of 
third  persons  were  involved.  Camp- 
bell Printing  Press  &  Mfg.  Co.  v. 
Rockaway  Pub.  Co.  (1894)  56  N.  J. 
L.  676,  44  Am.  St.  Rep.  410,  29  Atl. 
681. 

Unsatisfied  judgments  entered  for 
defaulted  instalments  on  a  conditional 
sales  contract  will  not  bar  a  suit  for 
conversion  of  the  property  in  failing 


to  comply  with  the  seller's  demand  for 
its  return.  The  court  says  the  seller 
had  a  right  of  action  to  recover  the 
money  agreed  to  be  paid  by  the'  pur- 
chasers according  to  the  contract,  and 
a  right  of  action  to  recover  the  prop- 
erty upon  failure  of  the  purchasers  to 
deliver  the  same  after  demand.  Gor- 
mully  &  J.  Mfg.  Co.  v.  Catharine 
(1898)  25  Misc.  338,  55  N.  Y.  Supp. 
475. 

Where  the  contract  provMes,  either 
specifically  or  by  necessary  intend- 
ment, that  the  vendor  shall  retain 
title  until  full  payment  is  made,  either 
at  the  end  of  legal  proceedings,  or 
without  them,  there  is  nothing  incon- 
sistent, in  suing  for  the  purchase 
price,  with  the  provision  of  the  con- 
'  tract  that  the  title  shall  not  be 
changed  until  the  price  is  fully  paid. 
The  contract  in  this  case  provided  that 
the  title  should  not  pass  until  any 
judgment  recovered  for  the  purchase 
price  was  fully  paid.  Hobart  Electric 
Mfg.  Co.  V.  Rooder  (1910)  121  N.  Y. 
Supp.  274. 

In  Brewer  v.  Ford  (1889)  54  Hun, 
116,  7  N.  Y.  Supp.  244,  which  was  an 
action  for  conversion  of  the  property 
by  an  assignee  of  the  vendee,  the  trial 
court  held  that  there  was  no  right  to 
recover  the  value  of  the  property  un- 
less the  unpaid  notes  were  delivered 
up  to  be  canceled,  upon  the  theory  that 
the  vendor  might  elect  either  to  en- 
force the  notes  or  recover  the  prop- 
erty, but  that  either  course  barred  the 
other.  The  appellate  court,  however, 
after  calling  attention  to  the  fact  that 
the  sale  was  not  in  prsesenti,  but  was 
a  mere  agreement  to  transfer  the  title 
when  the  notes  were  paid,  said  that 
the  view  of  the  trial  court  denies  the 
vendor  the  full  benefit  of  his  agree- 
ment, and  deprives  him  of  the  right  to 
enforce  the  vendee's  promise  to  pay 
for  the  property,  and  at  the  same  time 
retain  title  thereto  as  a  security  for 
the  performance  of  the  vendee's  prom- 
ise. In  other  words,  the  rule  as  stated 
would  be  equivalent  to  a  denial  of  the 
validity  of  the  contract.  The  court 
says  that  the  right  asserted  by  the 
plaintiff  that,  under  the  contract,  he 
may  retain  the  title  to  the  property, 
and,  at  the  same  time,  enforce  the  ven- 
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dee's  promise  to  pay  the  purchase 
price,  are  not  inconsistent,  and  both 
positions  have  their  foundation  in  the 
agreement,  which  was  in  all  respects 

•  lawful  as  between  the  parties  thereto. 
If  it  should  be  held  that  an  action  for 
the  purchase  money,  after  such  an 
agreement,  was  inconsistent  with  title 
in  the  vendor,  it  would  be  in  effect  de- 
claring the  contract  nugatory  as  to 
the  vendor.  This  ruling  was  adhered 
to  on  second  appeal  on  the  ground  of 
res  judicata  (1891)  69  Hun,  17,  12  N. 
Y.  Supp.  619,  and  the  later  decision 
was  afOirmed  without  opinion  in  (1891) 
126  N.  Y.  643,  27  N.  E.  862. 

In  National  Cash  Register  Co.  v. 
Coleman  (1896)  86  Hun,  126,  32  N.  Y. 
Supp.  693,  where  the  question  was 
whether  or  not  the  purchaser  had  a 
leviable  interest  in  the  property  be- 
fore the  price  was  paid,  the  court  ruled 
that  he  did  not,  and  stated  that  the 
recovery  of  the  judgment,  so  long  as 
the  debt  remained  unsatisfied,  did  not 
affect  the  seller's  title  to  the  prop- 
erty. 

In  American  Box  Mach.  Co.  v.  Zent- 
graf  (1899)  46  App.  Div.  522,  61  N.  Y. 
Supp.  417,  the  court  held  that  the  con- 
tention that  bringing  action  on  the 
notes  waived  the  claim  of  title  does 
not  accord  with  the  terms  of  the  agree- 
ment between  the  parties.  Buyers  were 
at  liberty  to  contract  and  did  con- 
tract that  the  title  to  the  machines 

'  should  not  be  changed  until  full  pay- 
ment of  the  notes,  and  to  consent  that 
they  should  hold  the  machines  simply 
in  the  relation  of  lessees  thereof  until 
they  were  fully  paid  for.  The  evident 
object  of  the  parties  was  to  secure  the 
seller  the  full  payment  of  the  purchase 
price,  and,  in  default  of  that,  to  allow, 
in  any  contingency,  the  seller  to  re- 
possess himself  of  the  property.  The 
court  distinguished  the  Orcutt  Case, 
sabd.  III.  infra,  on  the  ground  that  in 
that  the  note  was  given  after  the  date 
of  the  transaction,  and  when  the  seller 
aaed  on  it  he  plainly  transferred  his 
right  from  the  property  to  a  recovery  on 
the  note,  while  in  the  case  before  the 
court,  the  notes  were  given  as  part  of 
the  origiMil  tntnsaction,  and  under  the 
express  stipulation  that  the  retention 
of  title  should  not  be  affected  by  the 


giving  of  the  notes,  nor  until  the  notes 
were  actually  and  absolutely  paid; 
whether  at  the  end  of  legal  proceed- 
ings or  without  them  does  not  affect 
the  question,  for  there  is  nothing  in- 
consistent in  suing  upon  the  notes  with 
the  provision  in  the  contract  that  the 
title  should  not  be  changed  until  the 
notes  were  fully  paid.  The  reasoning 
of  the  court  seems  to  be  sound,  but 
there  may  be  some  question  whether 
or  not  the  distinction  suggested  is  suf- 
ficient to  establish  the  soundness  also 
of  the  Orcutt  Case. 

An  unsatisfied  judgment  against  the 
buyer  does  not  defeat  an  aetion  to  re-, 
cover  possession  of  the  property.  Root 
V.  Lord  (1861)  23  Vt  668.  The  court 
says  the  most  that  could  be  implied  in 
the  judgment  is  that  the  seller  had 
sold  and  delivered  the  cow ;  that  is  all 
which  is  required  in  order  to  sustain 
the  action  and  recover  the  judgment. 
And  this  is  no  more  than  what  the 
original  contract  stipulated.  The  lien 
which  defendant  retained  upon  the 
cow  is  very  little  different  in  effect, 
although  somewhat  different  in  form, 
from  that  of  collateral  security  for  a 
debt  by  way  of  pledge  or  mortgage  of 
personal  property.  And  in  such  ease^ 
it  was  never  doubted  that  the  creditor 
might  pursue  both  the  debt  and  pledge 
until  he  obtained  satisfaction. 

In  Utterson  Lumber  Co.  v.  Petrie 
(1908)  17  Ont.  L.  Rep.  570,  where 
judgment  had  been  recovered  for  the 
purchase  price,  it  was  contended  that 
the  judgment  effected  a  merger  of  the 
original  contract.  .  The  court  said  re- 
covery of  judgment  was  not  a  pay- 
ment of  the  indebtedness.  The  origi- 
nal indebtedness  still  exists,  and,  until 
payment,  the  seller  has  his  right  to 
retain  his  security.  On  the  question 
of  election,  the  court  says  that,  by  the 
terms  of  the  contract,  the  seller  is  not 
put  to  his  election,  but  left  in  the  full 
enjoyment  of  his  right  to  demand  pay- 
ment of  the  purchase  money,  and,  un- 
til payment,  to  resume  possession. 
The  contract  in  .that  ease  provided 
for  resumption  of  possession  without 
affecting  liability  for  purchase  money. 

The  mere  securing  of  an  unpaid 
judgment  for  the  purchase  price  does 
not  waive  the  right  to  reclaim  the 
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property.    Thomason  v;  Lewis  (1894) 
108  Ala.  426,  15  So.  830. 

in.  Denying  right  to  redaint, 

K 

The  following  cases  have  denied  th6 
right  to  reclaim  the  property  after  in-, 
stituting  an  action  to  enforce  payment 
of  the  contract  price: 

Calif ornia.— Parke  &  L.  Co.  v.  White 
River  Lumber  Co.  (1894)  101  Cal.  37„ 
35  Pac.  442. 

Connecticut. — Crompton  v.  Beach 
(1892)  62  Conn.  25.  18  L.R.A.  187,  36 
Am.  St.  Rep.  323,  25  Atl.  446. 

Ulineis.— Shepard  v.  Mills  (1898) 
173  111.  223,  50  N.  E.  709. 

Indiana.— Smith  v.  Barber  (1899) 
153  Ind.  322,  53  N.  E.  1014. 

Massachusetts. — Bailey  v.  Hervey 
(1883)  135  Mass.  172;  Whitney  v.  Ab- 
bott (1906)  191  Mass.  59,  77  N.  E.  524; 
Frisch  v.  Wells  (1909)  200  Mass.  429, 
23  L.R.A.(N.S.)  144,  86  N.  E.  775; 
Schmidt  v.:  Ackert  (1918)  231  Mass. 
330,  121  N.  E.  24. 

Minnesota* — Alden  v.  W.  J.  Dyer  & 
Bro.  (1904)  92  Minn.  134,  99  N.  W. 
784. 

Nebraska. — Mathews  Piano  Co.  v. 
Markle  (1910)  86  Neb.  123,  124  N.  W. 

1129; 

New  York. — Orcutt  v.  Rickenbrodt 
(1899)  42  App.  Div.  288,  59  N.  Y.  Supp. 
1008;  Avery  v.  Chapman  (1911)  127 
N.  Y.  Supp.  721. 

Oregon. — Francis  v.  Bohart  (1915) 
76  Or.  3,  L.R.A.1916A^  922,  143  Pac. 
920,  147  Pac.  755. 

Washington.  —  Ramey  v.  Smith 
(1910)  56  Wash.  604,  106  Pac.  160; 
Stewart  &  H.  Drug  Co.  v.  Reed  (1913) 
74  Wash.  401,  133  Pac.  577. 

New  Brunswick. — Purtle  v.  Heney 
(1896)  33  N.  B.  607. 

In  Crompton  v.  Beach  (1892)  62 
Conn.  25,  18  L.R.A.  187,  36  Am.  St. 
Rep.  323,  25  Atl.  446,  the  contract  pro- 
vided that,  upon  default  in  payment, 
the  seller  should  have  the  right  to 
resume  possession,  and  that  payments 
made  should  be  considered  as  paid  for 
the  use  of  the  property.  The  court 
had  held  that  this  gave  the  alterna- 
tive option  to  sue  for  the  unpaid  price 
(Beach's  Appeal  (1890)  58  Conn.  464, 
20  Atl.  475),  but  now  hold  that  it  can'-' 
not  be  reasonably  supposed  that  the^ 


parties  ever  intended-  that  the  vendor, 
through  exercise  of  his  option,  not  ex- 
pressly given,  could,  instead  of  retak- 
ing the  property  and  canceling  the 
note,  collect  the  note  and  then  retake  * 
the  property.  It  is  submitted  that  the 
court  thereby  set  up  a  man  of  straw  to 
dispose  of,  because  there  was  no  con- 
tention that  there  could  be  a  retaking 
of  the  property  after  collection  of  the 
price,  but  merely  that,  when  the  action 
for  the  price  proved  unsuccessful,  he 
might' then  retake  the  property.  The 
court,  after,  stating  that,  while  volun- 
tary payments  can  be  retained  upon 
retaking  the  property,  involuntary 
ones,  coerced  after  default,  import  an 
affirmance  of  the  contract  on  the  part 
of  the  vendor,  because,  upon  such  de- 
fault, it  being  the  right  of  the  vendor 
to  elect  whether  he  will  affirm  or  dis- 
affirm, when  he  brings  an  action  to  re- 
cover the  contract  price,  he  affirms  just 
as  much  as  he  disaffirms  it  when  he 
retakes  the  property.  The  court,  then, 
after  stating  that  the  contention  that 
the  option  is  not  exercised  until  the 
retaking  is  erroneous,  says  it  involves 
a  double  election, — ^to  affirm  the  sale, 
to  get  as  much  as  possible  out  of  the 
general  assets  of  the  insolvent  estate, 
and  then  to  rescind  it  and  get  as  much 
more  as  possible  out  of  the  property 
specifically.  The  plaintiff  insists  that 
there  is  no  injustice  in  this,  since  she 
only  seeks  to  obtain  the  amount  of  the 
purchase  price  of  the  property,  and  * 
cannot  get  more;  that,  whenever  the 
sum  collected  equals  the  debt,  the 
property  vests  in  the  vendee;  and 
whenever  such  sum,  less  than  the  debt, 
is  enough  to  make  the  balance  due' 
below  the  value  of  the  property,  the 
vendee  can  obtain  title  by  paying  the 
remainder.  There  seems  to  be  an  in- 
consistency in  this  reasoning.  If  not 
only  what  is  voluntarily  paid  (in  thi.^ 
case*nothing  was  in  fact  so  paid),  but 
what  she  collects,  may  be  held  as  rent, 
why  is  the  plaintiff  under  any  obliga- 
tion to  apply  it  as  part  payment  upon 
the  note?  When  she  retakes  the 
property,  it  is  het*  duty  under  the  con- 
tract to  cancel  and  give  up  jthe  note. 
But  the  note  being  dischUVSed,  is  she 
thereupon  to  return  the  property?  It 
the  sum  receiv<^d  is  rent  merely,  why 


r  I 


itNN0.-t-CONPITIONAL  SAI^E^-ACTION  FOR  PRIGE— WAIVER.       511 


do6$  not  the  whole  purchase  price 
continue  due?  If,  on  the  other  hand, 
she  is  bound  to  apply  it  in  part  pay* 
inent»  why  is  it  not  because  she  has 
elected  to  treat  the  obligation  as  abso* 
lute,  and  not  as  conditional?  We 
think  the  plaintiff  is  mistaken  in  her 
claim." 

Under  a  contract  by  which  the  title 
is  not  to  pass  until  the  price  is  fully 
p^  and  a  bill  of  sale  given,  the 
court  held  that  failure  to  pay  an  instal- 
ment was  a  breach  which  entitled  the 
seller  to  treat  the  contract  as  an  agree- 
ment for  goods  sold  and  delivered,  and 
sue  for  the  price  or  recover  the  prop- 
erty. If  the  first  remedy  was  used»  it 
rested  on  the  theory  that  after  breach, 
at  the  election  of  seller,  the  title 
passed  to  the  vendee.  These  remedial 
rights,  although  alternative,  were  in- 
consistent, and,  while  the  seller  had  a 
choice,  he  could  not  resort  to  both. 
Frisch  V.  Wells  (I»09)  200  Mass.  429, 
28  L.R.A.(N.S.)   144,  86  N.  E.  775. 

In  BaUey  v.  Hervey  (1883)  135 
Mass.  .172,  the  court  says  that  under  a 
conditional  sale  the  vendor  could,  on 
breach  by  the  buyer,  reclaim  the  prop- 
erty and  collect  the  price  in  full.  But 
he  could  n,ot  do  both.  He  could  not 
treat  the  transaction  as  a  valid  sale 
and  an  invalid  one  at  the  same  time. 
If  he  reclaimed  his  property,  it  must 
be.  on  the  ground  that  he  elected  to 
treat  the  transaction  as  no  sale.  If 
he  brought  an  action  for  the  price,  he 
would  thereby  affirm  it  as  a  sale.  Two 
inconsistent  courses  hiding  open-  to 
him,  he  must  elect  which  he  would 
pursue;  and,  electing  one,  he  is  barred 
from  the  other;  After  taking  judg- 
ment for  the  price,  he  could  not  re- 
claim the  s:oods. 

The  institution  of  an  action  on  the 
purchase-money  notes  waives  the  re- 
served title  in  favor  of  one  who  pur- 
chases the  property  from  the  vendee 
pending  the  suit,  although  the  suit  is 
dismissed  before  judgment  The  court 
says  the  action  was  clearly  an  election 
to  pursue  one  .  of  two  inconsistent 
remeiiies;  and,  having  elected  to  re- 
sort to  an  ^action  upon  the  note,  he 
hasjConeluded  himself  from  asserting 
title  to  the  property  sold.  In  other 
weBdSf.Ji0;.has  treated  the  not^  as. a 


p«iyment  of  the  purchase,  price,  and 
has  thereby  deprived  himself  of  the 
right  to  resort  to  the  alternative  rem- 
edy. Orcuttv.  Rickenbrodt  (1899)  42 
App.  Div.  238,  59  N.  Y.  Supp.  1008. 

In  Avery  v.  Chapman  (1911)  127  N. 
Y.  Supp.  721,  where  a  piano  was  sold 
under  a  contract  providing  that  pur- 
chaser shall  not  acquire  any  interest 
in  the  instrument  until  the  whole  of 
the  purchase  price  is  fully  paid,  and 
seller  declared  the  whole  price  due  for 
default  in  instalments,  and  brought 
suit,  the  court  held  that  the  title  im- 
mediately passed,  so  that  a  sale  by 
the  purchaster  pending  suit  passed  title 
to  his  vendee,  so  as  to  make  a  levy  of 
execution  thereon  under  the  judgment 
wrongful.  The  judge  says  that  the 
clauses  retaining  title  in  the  seller  in 
legal  effect  gave  him  the  privilege  or 
option  of  rescinding  the  contract  of 
sale.  It  gave  the  seller  the  option  of 
treating  the  transaction  as  a  sale,  or 
not,  as  he  might  elect.  If  he  elected 
to  treat  it  as  a  sale,  and  hold  the  pur- 
chaser liable  for  the  whole  purchase 
price  by  an  action  at  law,  then  he 
waived  the  other  option,  to  be  exer- 
cised only  in  case  he  elected  that  there 
should  be  no  sale.  It  appeared  in  the 
case  that  the  pleadings  alleged  that 
the  instrument  had  been  sold  and  de- 
livered to  the  purchaser,  and  the  seller 
directed  the  execution  to  be  levied  up- 
on it  as  buyer's  property,  which  the 
court  held,  in  any  event,  precluded 
him  from  subsequently  taking  another 
position. 

In  Shepard  v.  Mills  (1898)  173  III. 
223,  50  N.  E.  709,  where  an  action  for 
the  goods  on  the  common  counts  was 
defended  on  the  ground  that,  the  title 
having  been  reserved,  the  only  remedy 
was  for  breach  of  contract  upon  the 
buyer's  failure  to  pay,  the  court  says 
the  provision  in  question  was  for  the 
benefit  of  the  seller,  to  secure  payment 
of  the  purchase  money,  and  he  had  a 
clear  right  to  waive  it, — to  treat  the 
title  as  having  passed, — ^and  rely  on 
his  action  at  law  to  recover  the  bal- 
ance, if  any,  due  him.  The  court  fur- 
ther says  that  the  provision  reserving 
title  was  waived  by  bringing  this  ac- 
tion in  a  form  which  treated  the  con- 
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tract  as  having  been  fully  performed,. 
and  the  title  as  having  passed. 

In  Francis  v.  Bohart  (1915)  76  Or. 
3,  L.R.A.1916A,  922,  148  Pac.  920,  147 
Pac.  755,  which  held  that  a  conditional 
vendor  waives  his  right  to  recover  pos- 
session of  the  property  by  taking  judg- 
ment against  the  purchaser  fer  the 
contract  price  of  a  portion  of  the  prop- 
erty, the  court  said  an  action  for  the 
purchase  price  of  the  property  is  an 
action  on  the  contract,  and  necessarily' 
proceeds  upon  the  theory  that  the  title 
has  been  waived  by  the  seller  and  vest- 
ed in  the  buyer. 

In  Ramey  v.  Smith  (1910)  56  Wash. 
604,  106  Pac.  160,  it  appeared  that  a 
piano  was  purchased  on  conditional 
sale,  default  was  made  in  payments, 
the  whole  purchase  price  declared  due, 
suit  brought,  the  piano  immediately 
transferred  to  a  stranger,  judgment 
entered,  execution  issued  and  levied 
on  the  piano,  and  suit  brought  for  the 
wrongful  seizure,  which  resulted  in 
favor  of  plaintiff.  The  court  held  that 
the  vendor,  having  elected  to  take  a 
personal  judgment  against  the  pur- 
chaser for  the  entire  balance  of  the . 
purchase  money,  waived  his  right  of 
property  in  the  piano,  and  it  thereby 
became  the  property  of  the  purchaser, 
and  no  more  subject  to  the  debt  evi- 
denced by  the  judgment  than  any  oth** 
er  property  he  might  have  had. 

In  Stewart  &  H.  Drug  Go.  v.  Reed 
(1913)  74  Wash.  401,  133  Pac.  577, 
which  was  an  attempt  to  recover  the 
price  after  retaking  the  property,  the 
court  says  it  is  well  settled  that  where, 
as  in  this  state,  the  title  retained  by 
the  seller  on  a  conditional  sale  is  an 
absolute  title,  on  breach  of  conditional 
sale  contract  by  the  buyer  the  seller 
has  a  choice  of  remedies.  He  may  ei- 
ther disaffirm  the  contract,  and  retake 
the  chattel,  or  he  may  treat  the  trans- 
action as  an  absolute  sale,  and  sue  on 
the  contract  for  the  purchase  price. 
But  since  these  remedies  are  incon- 
sistent, he  cannot  do  both.  The  asser- 
tion of  the  one  is  an  abandonment  of 
the  other 

In  Smith  v.  Barber  (1899)  153  Ind. 
322,  53  N.  E.  1014,  one  who  had  con- 
tracted to  install  an  ice  plant,  retain- 
ing title,  was.  sued  for  breach  of  the 


contract,  and  eounterelaimed  for  the 
purchase  price  and  the  establishment 
of  his  right  to  the  property.  The 
court  held  he  had  the  right  of  election 
to  take  the  property  or  sue  for  the 
price,  and  that  when  he  elected  te 
treat  the  sale  as  absolute,  and  sued  for 
the  price,  he  relinquished  his  equitable 
lien.  He  cannot  treat  the  sale  as  com- 
plete without  abandoning  his  right  of 
possession,  and  the  extinguishment  oi 
his  right  of  possession  was  also  an  ex- 
tinguishment of  his  right  to  a  vendor's 
lien.  The  prosecution  of  the  suit  to 
final  judgment  is  a  conclusive  waiver 
of  all  rights  in  the  property. 

In  Schmidt  v.  Ackert  (1918)  231 
Mass.  330,  121  N.  £.  24,  where  the  suit 
was  to  collect  the  unpaid  purchase 
money  after  reclaiming  the  property, 
the  court  says  that  when  the  price  fell 
due  the  seller  had  a  choice  of  two 
remedies.  He  could  treat  the  sale  as 
an  absolute  one,  and  sue  for  the  un- 
paid purchase  money,  or  could  reclaim 
the  property;  but  could  not  pursue 
both  these  inconsistent  remedies.  Of 
course,  if  the  property  has  been  re- 
claimed, the  transaction  is  at  an  end, 
and  the  contention  that  no  recovery 
can  then  be  had  for  the  pur<)ha8e  mon- 
ey seems  logical ;  but  is  a  suit  to  en- 
force the  express  agreement  of  the 
buyer  so  inconsistent  with  a  retention 
of  the  security  for  its  performance, 
that  resort  cannot  be  had  to  the  se- 
curity if  the  suit  fails? 

In  Whitney  v.  Abbott  (1906)  191 
Masa  59,  77  N.  E.  524,  which  was  an 
action  to  hold  an  attorney  liable  in 
damages  for  causing  the  seller  to  lose 
his  title  by  bringing  an  action  for  the 
whole  purchase  price,  the  court  says 
the  seller's  right  to  hold  title  existed 
only  under  the  conditional  agreement, 
and  would  necessarily  be  waived  by 
any  final  election  to  treat  the  sale  as 
an  absolute  one;  and  when,  therefore, 
suit  was  brought  for  the  entire  pur- 
chase money,  some  of  which  was  not 
yet  due,  and  judgment  taken,  this 
amounted  to  an  election  to  hold  the 
buyer  for  the  price  as  the  owner  of  the 
property,  treating  the  sale  as  an  abso- 
lute one,  and  was  a  repudiation  of  the^ 
original  conditional  agreement. 

The  prosecution  of  one  remedy 
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essarily  excludes  the  other.  An  action 
brought  to  recover  the  purchase  price 
is  a  ratification  of  the  sale.  Parke  & 
L.  Co.  V.  White  River  Lumber  Co. 
(1894)  101  CaL  37,  35  Pac.  442. 

Bleta. 

In  addition  to  the  above  decisions 
that  the  bringing  of  an  action  on  the 
contract  waives  the  right  to  reclaim 
the  property,  the  dicta  to  the  same  ef- 
fect are  numerous  and  uniform.  In 
almost  every  caise  in  which  the  attempt 
was  made  to  sue  on  the  contract  after 
the  seller  had  reclaimed  the  property, 
the  court,  in  denying  the  right,  states 
that  the  seller  has,  in  case  of  breach, 
alternative  remedies,  and  that  the 
adoption  of  one  waives  the  other.  For 
obvious  reasons  it  might  be  perfectly 
true  that  reclamation  of  the  property 
would  be  regarded  as  a  rescission  of 
the  contract  which  would  prevent  a 
suit  to  enforce  it,  while  a  suit  to  en- 
force it  might  not  be  regarded  as  a 
waiver  of  the  right  to  enforce  a  rem- 
edy provided  by  the  contract  itself  to 
aid  in  its  enforcement.  The  cases 
which  have  denied  the  right  to  sue 
after  reclaiming  the  property  are  not 
within  the  scope  of  this  annotation, 
and  are  not,  except  a  few  of  the  most 
important  ones,  gathered  here,  but 
there  are  numerous  dicta  in  which  the 
fact  of  waiver  has  been  assumed  where 
it  was  not  necessar^^  to  a  decision  of 
the  case,  which  may  be  of  service,  and 
are,  therefore,  set  out  for  the  benefit 
of  the  reader. 

There  are  dicta  in  Seanor  v.  Mc- 
Laughlin (1895)  165  Pa.  150,  32  L.R.A. 
467,  30  Atl.  717,  and  Kelley^pring- 
field  Road  Roller  Co.  v.  Schlimme 
(1908)  220  Pa.  413,  123  Am.  St.  Rep. 
707,  69  Atl.  867,  which  were  cases 
dealing  with  the  right  to  enforce  pay- 
ment after  reclaiming  possession,  to 
the  effect  that  the  remedies  are  alter- 
native, not  cumulative,  and  that  the 
adoption  of  either  destroys  the  other. 

In  Keystone  Mfg.  Co.  v.  Cassellius 
(1898)  74  Minn.  115,  76  N.  W.  1028, 
the  court  stated  the  alternative  options 
in  an  action  for  the  purchase  price 
after  the  property  had  been  reclaimed. 

In  Bell  V.  Old  (1908)  88  Ark.  99,  113 
S.  W.  1023,  which  was  a  suit  against 
the  guarantor  of  the  purchase-money 
12  A.L.R.— 33. 


note,  who  defended  on  the  ground  of 
election  to  pursue  the  property,  and 
pursuit  had  failed  because  the  vendor 
had  consented  to  a  mortgage  on  the 
property,  and  thereby  waived  his  con- 
ditional-sale title,  the  court  states  that 
it  is  well  established  that  a  vendor  of 
chattels,  who  has  reserved  title  until 
the  price  is  paid,  may,  upon  default, 
retake  the  property  and  cancel  the. 
debt,  or  sue  upon  the  debt  and  affirm, 
the  sale;  but  the  option  was  held  not 
to  apply  in  the  case  at  bar,  because  it 
was  necessary  to  pursue  the  property 
in  order  to  fix  the  liability  of  the 
guarantor. 

In  Smith  v.  Gilmore  (1895)  7  App. 
D.  C.  192,  the  collectors  of  the  estate 
of  the  deceased  purchaser  sold  the. 
piano  as  property  of  the  estate,  and  • 
the  seller  presented  a  claim  to  the 
orphans'  court  for  the  balance  of  his 
claim  out  of  the  proceeds  of  the  sale. 
The  trial  court  left  it  to  the  jury  to 
determine  whether  or  not  the  seller 
thereby  recognized  the  sale  by  the  col- 
lectors as  passing  title,  and  the  pro* 
ceeds  of  the  sale  as  subject  to  the 
court's  disposition,  holding  that,  if  he 
did,  he  could  not  afterwards  recover 
possession  of  the  piano.  The  jury 
found  that  the  seller  had  recognized 
the  validity  of  the  sale.  But  the  court 
of  appeals  stated  that  the  question 
was:  "Shall  the  proceeding  in  the 
orphans'  court  to  collect  the  balance 
of  the  purchase  money  be  considered 
an  election  to  collect  a  debt  only,  and 
an  abandonment  of  the  claim  of  title 
to  the  piano  itself?"  And  the  court 
held  that  the  bringing  of  the  suit  to 
recover  this  money  as  due  was  neces- 
sarily an  abandonment  of  the  seller's 
claim  to  the  title.  The  court  called 
attention  to  the  manner  in  which  the 
instrument  was  permitted  to  pass  into 
the  possession  of  the  present  holder^ 
but  stated  that  the  seller  cannot  have 
his  goods  and  the  purchase  price  also. 
He  must  relinquish  the  one  right  or 
the  other.  If  he  would  have  his  goods, 
he  must  declare  that  he  never  sold 
them;  in  fact,  never  parted  with  his 
title;  and  thereby  relinquish  all  claim 
to  the  unpaid  purchase  money.  If  he 
would  have  payment  of  the  purchase 
money,  he  must  affirm  the  sale  and 
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waive  the  condition  upon  which  the 
delivery  was  made. 

In  Gaar,  S.  &  Co.  v.  Fleshman  (1906) 
88  Ind.  App.  490,  77  N.  E.  744,  78  N.  E. 
348,  where  the  title  was  retained  and 
the  buyer  refused  to  accept  the  prop* 
erty,  the  seller  sold  it  at  buyer's  risk, 
and  sued  for  the  purchase  price,  and 
the  court  says  that  such  act  evidenced 
an  election  to  treat  the  sale  as  abso- 
lute. And  there  is  a  dictum  to  the 
eifect  that  the  election  to  sue  vests 
title  in  the  purchaser,  uttered  for  the 
purpose  of  showing  that  the  action 
could  be  maintained. 

In  D.  M.  Osborne  &  Co.  v.  Walther 
(1902)  12  Okla.  20,  69  Pac.  953,  a  ma- 
chine was  sold  with  reservation  of 
title  until  the  notes  were  paid.  In  a 
suit  on  the  notes,  the  defense  was  that 
title  had  not  passed,  and  the  court 
said  the  vendor  could  waive  that  pro- 
vision and  maintain  the  suit,  and  when 
the  action  was  brought,  the  title 
passed. 

In  Dowagiac  Mfg.  Co.  v.  Mahon 
(1904)  13  N.  D.  516,  101  N.  W.  903, 
tiiere  was  an  agency  contract  for  sale 
of  machinery,  with  title  reserved  in 
vendor  until  the  machinery  was  sold 
or  paid  for.  The  action  was  for  the 
purchase  price  of  goods  delivered,  and 
the  defense  was  that  the  measure  of 
damages  was  that  provided  by  statute 
for  breach  of  contract  of  purchase. 
The  court,  however,  ruled  that  the 
vendor  might  waive  the  security  clause 
and  sue  for  the  purchase  price,  and 
that,  by  bringing  the  action,  he  had 
so  waived  it,  and  that  he  could  elect 
to  claim  damages  the  same  as  though 
there  had  been  a  conditional  sale  and 
delivery  of  the  property. 

In  Poirier  Mfg.  Co.  v.  Kitts  (1909) 
18  N.  D.  556,  120  N.  W.  558,  which  was 
an  action  for  the  purchase  price  of 
machinery  sold  to  one  who  claimed  he 
was  a  sales  agent  under  what  the 
court  construed  to  be  a  conditional 
sales  contract,  the  defendant  alleged 
rescission,  and  the  court  stated  the 
general  rule  that,  under  such  a  con- 
tract, the  seller  has  a  right  of  election, 
and  that,  in  this  case,  he  had  elected 
to  bring  suit  for  the  purchase  price; 
but  since  he  does  not  seem  to  have 
Attempted  to  reclaim  title  to  the  prop- 


erty, the  reason  for  this  statement  is. 
not  obvious,  and  its  bearing  is  not 
shown  in  the  case.  The  court  rules 
that  the  acts  of  the  buyer  had  af- 
firmed the  contract,  and  that  he  was 
liable  for  the  purchase  price. 

In  Taylor  v.  Esselstyn  (1909)  62 
Misc.  633,  115  N.  Y.  Supp.  1105,  the 
court,  in  holding  that,  after  the  price 
became  due,  the  vendor  might  treat 
the  transaction  as  a  sale,  said  he  had 
an  election  of  disaffirming  the  sale 
and  replevying  the  goods,  or  of  en- 
forcing the  sale  and  suing  for  the 
price. 

The  vendor  cannot,  after  suing  on 
an  instalment  note,  and  subsequently 
taking  possession  of  the  property,, 
claim  that  the  suit  was  an  irrevocable 
election,  so  as  to  justify  his* attempt 
to  credit  the  proceeds  of  the  property 
taken  on  the  remaining  notes,  and  sue 
for  the   balance.     Cooper   v.   Payne 

(1906)  111  App.  Div.  785,  97  N.  Y. 
Supp.  863,  affirmed  without  opinion  in 

(1907)  190  N.  Y.  512,  83  N.  E.  1124. 
In  Merchants  &  P.  Bank  v.  Thomas 

(1887)  69  Tex.  237,  6  S.  W.  565,  which 
involved  the  question  of  the  effect  of 
an  assignment  of  the  purchase-money 
notes,  the  court  says,  in  argument,, 
that  to  enforce  the  debt  was  to  admit 
the  title  to  the  property  to  be  in  the 
vendee. 

In  Bensinger^  Self- Adding  Cash 
Register  Co.  v.  Cain  (1892)  4  Tex. 
App.  Civ.  Cas.  (Willson)  499,  18  S.  W. 
136,  which  was  an  action  on  the  notes, 
the  court  cites  the  dictum  in  the 
Thomas  Case  as  to  the  right  and  duty 
of  election. 

In  Parlin  &  0.  Co.  v.  Moline  Plow 
Co.  (1894)  —  Tex.  Civ.  App.  — ,  27  S. 
W.  1087,  which  was  a  case  of  transfer 
of  the  notes,  the  court  says  that,  hav- 
ing elected  to  enforce  payment  of  the 
notes,  the  seller  could  not  afterwards 
maintain  an  action  to  recover  the 
goods  sold. 

In  O'Rourke  v.  Hadcock  (1889)  114 
N.  Y.  541,  22  N.  E.  33,  where  a  canal 
boat  was  sold  with  retention  of  title^ 
and  the  seller  seized  some  other  prop- 
erty of  the  buyer  to  collect  his  claim^ 
the  court  says  it  is  apparent  that  the 
seller  did  not  avail  himself  of  his  right 
to  rescind  the  sale,  and  repossess  him- 
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self  of  the  property  described  in  the 
contract  by  virtue  of  his  legal  title, 
but  he  elected  to  collect  the  sum  which 
he  claimed  to  be  due,  and  he  thereby 
affirmed  the  sale. 

In  Sioux  Falls  Adjustment  Co.  v. 
Aikens  (1913)  32  S.  D.  154,  142  N.  W. 
651,  where  the  question  was  what  was 
the  proper  measure  of  damages  under 
the  statutes,  where  the  goods  had  been 
delivered,  but  payment  was  refused, 
the  court  held  that  an  action  for  the 
price  could  be  maintained,  but  con- 
tinued with  the  dictum  that  the  seller 
waives  his  right  to  title  under  the 
contract  by  instituting  the  suit  for  the 
purchase  price. 

tF.  Instalment  contracts. 

Some  of  the  courts  which  have  held 
that  an  action  for  the  entire  contract 
price  would  constitute  a  waiver,  have 
also  held  that  an  action  on  a  single 
instalment  note  would  not  have  that 
effect. 

Thus,  taking  judgment  for  instal- 
ments of  the  purchase  price  does  not 
waive  the  lien.  Silverstin  v.  Kobler 
(1919)  —  CaL  — ,  9  A.LJI.  1177,  183 
Pac.  451.  The  court  says  there  is  no 
difference  in  principle  in  favor  of  the 
purchaser  between  such  recovery  of 
the  instalments  due,  and  the  payment 
of  those  instalments  by  the  purchaser 
without  suit.  The  seller  is  not,  there- 
fore, put  to  his  election  between  two 
inconsistent  remedies. 

So,  suit  on  an  instalment  note,  ex- 
cept the  last,  will  not  affect  the  sell- 
er's title  to  the  property.  Schmidt  v. 
Ackert  (1918)  231  Mass.  330,  121  N. 
£.24. 

In  Russell  v.  Martin  (1919)  232 
Mass.  379, 122  N.  E.  447,  which  was  an 
action  for  purchase  price  after  re- 
claiming the  property,  the  court  recog- 
nizes the  rule  that  the  seller  could 
have  sued  on  each  instalment  note  as 
it  fell  due  without  affecting  his  title 
to  the  property. 

Where  notes  are  given  for  the  pur- 
chase price,  each  of  which  retains  title 
in  the  seller  until  it  is  fully  paid,  the 
recovery  and  collection  of  judgment 
on  one  note  before  the  others  became 
due  does  not  affect  the  vendor's  title. 
Haynes  v.  Temple    (1908)    198  Mass. 


872,  84  N.  E.  467.  The  court  says  that, 
under  the  contract,  the  seller  was  en- 
titled to  receive  the  instalments  when 
due,  whether  the  title  passed  to  the 
buyer  or  not.  His  conduct,  therefore, 
in  enforcing,  by  an  action  at  law,  the 
payment  of  the  two  notes,  was  not  in- 
consistent with  the  position  that  the 
title  to  the  property  was  not  yet  in  the 
buyer. 

In  Johnson  v.  Martin  Furniture  Co. 
(1918)  139  Teniu  580,  202  S.  W.  916, 
the  judgment  was  taken  for  overdue 
instalments  of  the  purchase  money. 
But  the  court  does  not  confine  its  argu- 
ment to  that  phase  of  the  controversy, 
but  states  that  in  that  state,  the  reten- 
tion of  title  in  a  conditional  sales  con- 
tract is  a  security  for  the  personal 
obligation  for  the  price,  partaking  of 
the  nature  of  a  lien  upon  the  chattel. 
The  personal  obligation  or  debt  is  one 
thing,  and  the  lien  on  given  property, 
securing  the  debt,  is  another*  The 
creditor  may  enforce  both,  and  his 
election  to  pursue  one  does  not  ex* 
elude  or  waive  the  other  as  a  remedy. 
There  is,  in  this  view  of  the  basic  right 
of  the  vendor,  no  inconsistency  in  the 
two  remedies  or  remedial  rights. 

in  Durr  v.  Replogle  (1895)  167  Pa. 
347,  31  Atl.  645,  where  the  agreement 
authorized  the  seller  to  enter  up  judg- 
ment or  to  take  possession  of  the  prop- 
erty, and  the  controversy  was  between 
the  seller  who  had  taken  possession 
and  also  entered  judgment  on  an  in- 
stalment note,  and  a  subsequent  ex- 
ecution creditor  of  the  purchaser,  the 
court  says  the  entering  up  of  the  judg- 
ment did  not  interfere  with  the  right 
to  reclaim  the  property.  The  judg- 
ment is  evidently  obtained  merely  as 
a  security  for  the  unpaid  instalment* 
The  entry  of  judgment  constituted  but 
a  step  in  the  direction  of  collecting  the 
instalment.  It  did  not  amount  to  a 
ratification,  nor  did  it  amount  to  an 
affirmance  of  title  in  the  buyer,  be- 
cause the  agreement  was,  no  title  shall 
pass  until  the  instalments  are  paid  in 
full  and  a  bill  of  sale  delivered.  The 
two  remedies  given  by  the  agreement 
are  not  inconsistent  with  each  other, 
and  the  partial  pursuit  of  one  does  not, 
therefore,  preclude  a  resort  to  the  oth- 
er.   The  usual  rule  must  prevail,  that 
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a  person  can  have  any  number  of  dif- 
ferent remedies,  so  long  as  he  secures 
but  one  satisfaction. 

In  Ratchford  v.  Cayuga  County  Cold 
Storage  &  Warehouse  Co.  (1916)  217 
N.  Y.  565,  L.R.A.1916E,  615,  112  N.  E. 
447,  where  the  suit  was  upon  the  last 
of  the  instalment  notes,  the  court  says 
the  question  of  loss  of  title  to  the  prop- 
erty depends  for  its  answer  upon  the 
law  of  election  of  remedies.  Where 
two  inconsistent  remedies,  proceeding 
upon  irreconcilable  claims  of  right, 
^re  open  to  a  suitor,  the  choice  of  one 
bars  the  other.  But,  to  have  that  ef- 
fect, the  remedies  must  be  inconsist- 
ent. We  find  no  inconsistency  here. 
The  contract  says  that  title  is  to  re- 
main unchanged  until  the  price  is  paid 
in  cash.  The  vendor  had  a  right  to 
receive  the  price,  and  brought  an  ac- 
tion to  get  it.  The  judgment  preserves 
the  obligation  of  the  vendee's  promise 
to  make  payment,  but  puts  it  in  an- 
other form.  There  is  no  inconsist- 
ency between  the  attempt  to  get 
the  money  and  a  reservation  of 
title  if  the  attempt  is  not  successful. 
The  court  thereby  afiirmed  (1913) 
159  App.  Div.  525,  145  N.  Y.  Supp.  88, 
where  the  court  argued  that  the  con- 
tract provided  that  the  title  to  the 
property  should  not  pass  until  the  en- 
tire purchase  price  had  been  paid,  and 
the  notes  and  other  security  given  to 
secure  the  same  or  any  part  thereof 
had  been  actually  paid  in  cash.  That 
the  action  to  enforce  payment  was  not 
at  all  inconsistent  with  the  holding  of 
the  property  as  security  for  the  pur- 
chase price.  The  proceeding  was  sim- 
ply to  establish  judicially  the  obliga- 
tion which  the  vendee  assumed  by  the 
terms  of  the  contract.  It  added  noth- 
ing to  the  obligation  of  the  vendee, 
neither  did  it  detract  therefrom.  It 
was  necessary  that  the  vendee  pay  the 
balance  of  the  purchase  price  to  ob- 
tain title  to  the  property,  and  such 
payment,  whether  voluntary  or  com- 
pulsory, would  extinguish  the  vendor's 
claim  to  the  property,  and  vest  the 
title  absolutely  in  the  vendee,  whether 
that  balance  is  evidenced  by  a  judg- 
ment or  by  contract  or  note. 

The  court,  by  that  decision,  over- 
rules  a   prior   l)ower  court   decision. 


holding  that  an  action  on  an  instal- 
ment note  vests  title  in  the  purchaser, 
although  the  contract  is  a  straight 
sales  contract,  reserving  title  until  the 
price  is  fully  paid.  Henry  Pels  &  Co. 
v.  David  M.  Oltarsh  Iron  Works  (1911) 
129  N.  Y.  Supp.  371. 

But  in  Eilers  Music  House  v.  Doug- 
lass (1916)  90  Wash.  683,  L.R.A. 
1916E,  613,  156  Pac.  937,  the  court 
held  that  an  action  to  recover  overdue 
instalments  of  contract  is  an  election 
to  treat  the  sale  as  absolute,  and  de- 
feats the  right  to  recover  possession 
of  the  property.  In  that  case,  the 
court  said  that  the  conditional  sale 
contract  retained  absolute  title  in  the 
vendor,  and  it  was  settled  in  Washing- 
ton that  the  bringing  of  a  suit  for  the 
purchase  price  was  an  election  to  treat 
the  sale  as  absolute,  which  prevented 
the  reclaiming  of  the  property.  And 
that  there  could  be  no  distinction  be- 
tween suits  for  the  whole  price  and 
those  for  instalments. 

F.  Acts  treating  title  as  in  vendee. 

The  cases  generally  hold  that  any 
definite  act,  such  as  levying  an  execu- 
tion or  attachment,  or  the  attempt  to 
fix  a  statutory  lien  on  the  property 
as  that  of  the  buyer,  is  such  an  elec- 
tion to  treat  the  title  as  having  passed 
as  will  prevent  the  subsequent  recla- 
mation of  the  property.  There  are 
cas^s  which  do  not  recognize  that 
some  of  these  acts  will  have  that  ef- 
fect, and  there  may  be  circumstances, 
such  as  the  levying  of  the  execution  or 
attachment  on  the  buyer's  interest  in 
the  property,  which  might  be  regarded 
as  not  inconsistent  with  a  right  to  re- 
claim. But  the  following  cases  sus- 
tain the  general  rule  as  above  stated: 

Alabama. — Tanner  &  D.  Engine  Co. 
V.  Hall  (1889)  89  Ala.  628,  7  So.  187; 
Thomason  v.  Lewis  (1893)  103  Ala. 
426,  15  So.  830. 

Arkan8a8.^Cox  v.  Harris  (1897)  64 
Ark.  213,  62  Am.  St  Rep.  187,  41  S.  W. 
426;  Butler  v.  Dodson  (1906)  78  Ark. 
569,  94  S.  W.  703. 

Georgia.  —  Purdy  v.  Dunn  Ma- 
chinery Co.  (1914)  142  Ga.  309,  82  S. 
E.  888. 

Indiana.  —  Elwood  State  Bank  v. 
Mock  (1907)  40  Ind.  App.  685,  82  N.  E. 
1003. 
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Iowa. — Richards  v.  Schreiber,  C.  & 
W.  Co.  (1896)  98  Iowa,  422,  67  N.  W. 
569;  Newcomer  v.  Novak  (1919)  — 
Iowa,  — ,  175  N.  W.  37. 

Michigan.— Button  v.  Trader  (1889) 
75  Mich.  295,  42  N.  W.  884. 

New  Jersey.  —  Heller  v.  Elliott 
(1883)  45  N.  J.  L.  564. 

New  York.— Wright  v.  Pierce  (1875) 
4  Hun,  351;  Kirk  v.  Crystal  (1907)  118 
App.  Div.  32,  103  N.  Y.  Supp.  17 ;  Ship- 
ley  Constr.  &  Supply  Co.  v.  Mager 
(1914)  165  App.  Div.  866,  150  N.  Y. 
Supp.  969. 

Oluo.— Albright  v.  Meredith  (1898) 
58  Ohio  St.  194,  50  N.  E.  719. 

Washington.  —  Hinchman  v.  Point 
Defiance  R.  Co.  (1896)  14  Wash.  359, 
44  Pac.  867. 

Thus,  the  levying  of  an  execution 
upon  the  property  under  a  judgment 
recovered  for  the  purchase  price,  and 
permitting  it  to  remain  in  the  posses- 
sion of  the  purchaser  upon  his  prom- 
ise to  pay  the  claim,  is  a  waiver  of  the 
lien  of  the  conditional  sale.  Newcom- 
er V.  Novak  (1919)  —  Iowa,  — ,  175 
N.  W.  37. 

So,  compliance  by  the  seller  with  the 
statutory  provisions  governing  condi- 
tional sales,  in  seeking  to  reclaim  the 
property  and  levying  an  execution 
thereon,  under  a  judgment  against  the 
buyer,  is  an  election  to  treat  the  prop- 
er^ as  that  of  the  buyer.  Albright  v. 
Meredith  (1898)  58  Ohio  St.  194,  50 
N.  E.  719. 

So,  levying  an  attachment  or  ex- 
ecution upon  the  property  as  that  of 
the  purchaser  waives  the  right  to  re- 
claim it.  Thomason  v.  Lewis  (1893) 
103  Ala.  426,  15  So.  830. 

The  suing  out  of  an  attachment 
against  goods  sold  for  cash,  but  for 
which  the  'price  was  not  paid,  is  an 
election  to  treat  the  sale  as  absolute 
and  unconditional,  and  constitutes  a 
waiver  of  the  right  of  reclamation. 
Heller  v.  Elliott  (1888)  45  N.  J.  L. 
664. 

Commencement  of  an  action  for  the 
purchase  price,  with  attachment  of  the 
property  sold,  is  an  election  to  treat 
the  sale  as  absolute,  and,  being  incon- 
sistent with  a  claim  of  title,  waives 
such  claim.  Wright  v.  Pierce  (1875) 
4  Hun  (N.  Y.)  351.    The  court  says 


the  eifect  of  such  jelection  in  respect 
to  an  intervening  mortgagee  was  the 
same  as  if  the  right  to  make  it  and  re- 
claim the  goods  had  never  existed.  It 
operated  by  relation  to  give  validity 
and  effect  to  the  mortgage  as  of  its 
date. 

In  Richards  v.  Schreiber,  C.  &  W. 
Co.  (1896)  98  Iowa,  422,  67  N.  W.  569, 
where  the  conditional  sale  was  held 
void  as  against  mortgagees  of  the  buy- 
er because  of  absence  of  notice  to 
them,  the  court  held  that  a  further 
reason  why  the  sellers  could  not  pre- 
vail was  that  they  brought  an  action 
for  the  recovery  of  the  price,  aided  by 
attachment.  The  writ  of  attachment 
was  levied  on  real  estate,  and  the  court 
says:  "The  suit  and  proceedings 
thereunder  were  an  unequivocal  elec- 
tion by  it  to  waive  any  right  it  may 
have  had  to  recover  th^  property  as 
its  own,  and  to  treat  it  as  sold  abso- 
lutely." 

The  levying  of  an  attachment  by  a 
mortgagee  upon  the  mortgaged  prop- 
erty is  a  waiver  of  th^  mortgage  lien. 
Cox  V.  Harris  (1897)  64  Ark.  213,  62 
Am.  St.  Rep.  187,  41  S.  W.  426.  The 
court  said,  so  long  as  the  lien  existed, 
the  mortgagor  had  no  interest  in  the 
property  subject  to  attachment,  and 
therefore  the  levying  of  the  attach- 
ment amounted  to  an  assertion  by  the 
mortgagee  that  the  property  was  sub- 
ject to  seizure  and  sale  under  the  at- 
tachment. Since  this  could  not  be 
true  if  the  lien  of  the  mortgage  still 
existed,  the  levying  of  the  attachment 
was  the  same  as  a  denial  on  the  part 
of  the  appellants  that  the  mortgage 
lien  existed,  and  was,  in  effect,  a  waiv- 
er of  the  lien  created  by  the  mortgage. 

In  a  contest  between  the  conditional 
vendor  and  a  subsequent  mortgagee, 
the  court  held  that  when  the  vendor 
sued  for  the  purchase  price,  and  at- 
tached the  property  as  belonging  to 
the  purchaser,  he  waived  his  right  to 
claim  it  as  his  own.  Butler  v.  Dodson 
(1906)  78  Ark.  569,  94  S.  W.  703. 

If  the  conditional  vendor  attaches 
and  sells  the  property  and  buys  it  in, 
he  waives  his  title,  and  secures  an 
absolute  one  under  the  attachment 
euit.  Tanner  &  D.  Engine  Co.  v.  Hall 
(1889)   89  Ala.  628,  7  So.  187.    The 


518 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


court  says  the  retention  of  title  is  for 
the  benefit  of  the  seller.  It  is,  at  most, 
a  form  of  security  for  the  payment  of 
the  purchase  money.  It  is  not  abso- 
lute ownership.  The  purchasers  were 
th^  owners  of  the  property,  subject 
only  to  the  right  and  option  of  the 
seller  to  assert  his  reserved  title  and 
the  security  it  afforded.  He  might 
waive  this,  and  treat  the  claim  as  an 
ordinary  debt  of  the  purchasers.  The 
attachment  was  an  election  to  treat 
the  property  as  that  of  the  purchasers. 

If,  after  property  sold  on  conditional 
sale  has  been  attached  to  realty,  the 
seller,  instead  of  attempting  to  dis- 
affirm the  sale,  prepares  and  files  a 
statutory  claim  of  lien  against  the 
realty  for  the  value  of  the  goods  sold, 
he  will  be  held  to  have  made  his  elec- 
tion, and  will  not  be  allowed  there- 
after to  repudiate  the  sale  on  the 
ground  of  failure  to  pay.  Purdy  v. 
Dunn  Machinery  Co.  (1914)  142  6a. 
309,  82  S.  E.  888. 

The  bringing  of  an  action  to  enforce 
payment  of  the  purchase  price  against 
the  purchaser,  and  to  foreclose  a  statu- 
tory mechanic's  lien  on  the  property, 
is  a  waiver  of  the  retention  of  title 
in  the  sales  contract.  Elwood  State 
Bank  v.  Mock  (1907)  40  Ind.  App.  685, 
82  N.  E.  1003. 

In  Kirk  v.  Crystal  (1907)  118  App. 
Div.  32,  103  N.  Y.  Supp.  17,  affirmed 
without  opinion  in  (1908)  193  N.  Y. 
622,  86  N.  E.  1126,  where  the  title  of 
the  conditional  vendor  failed  against 
an  assignee  of  the  property  because  of 
neglect  to  file  the  contract,  as  required 
by  statute,  it  appeared  that  the  vendor 
had  filed  a  mechanic's  lien  against  his 
vendee's  interest  in  the  property,  and 
the  court  said  the  filing  of  this  notice 
was  the  assertion  of  a  claim  irrecon- 
cilable and  inconsistent  with  the  re- 
served title. 

In  Shipley  Constr.  &  Supply  Co.  v. 
Mager  (1914)  165  App.  Div.  866,  150 
N.  Y.  Supp.  969,  the  court  held  that, 
by  electing  to  declare  the  whole  pur- 
chase price  due  on  default  in  the  first 
instalment,  and  bringing  an  action  al- 
leging such  election,  and  filing  a  me- 
chanic's lien  against  the  property,  the 
seller  made  an  irrevocable  election 
that  the  title  pass  to  the  vender,  and 


depended  upon  his  other  remedies  to 
collect  the  purchase  money.  The  rul- 
ing is  placed  upon  the  language  of 
the  contract,  which  was  that,  in  case 
of  default,  the  whole  purchase  price 
should,  at  the  option  of  the  seller, 
become  immediately  due  and  payable, 
or  the  seller  might  reclaim  the  prop- 
erly; the  court  holding  that  the  word 
''or"  was  used  strictly  in  the  disjunc- 
tive sense,  and  that  it  was  intended 
that  the  seller  should  elect  whether  to 
declare  the  whole  amount  due,  and 
proceed  to  collect  it,  or  reclaim  the 
property.  This  case  was  affirmed 
without  opinion  in  (1917)  221  N.  Y. 
679,  117  N.  E.  1084. 

Taking  a  mortgage  upon  the  prop- 
erty, and  proceeding  to  foreclose  it, 
waives  the  right  to  reclaim  the  prop- 
erty under  a  conditional  sales  con- 
tract. Hinchman  v.  Point  Defiance  R. 
Co.  (1896)  14  Wash.  359,  44  Pac.  867. 

In  Button  v.  Trader  (1889)  75  Mich, 
295,  42  N.  W.  834,  a  conditional  ven- 
dee of  a  market  resold  it,  taking  a 
note  for  the  purchase  price,  which  he 
assigned  to  one  who  brought  suit  on 
it.  In  defense  the  right  of  the  condi- 
tional vendor  was  set  up.  But  it  ap- 
pearing that  he  had  taken  judgment 
and  garnished  the  subvendees  to  reach 
the  money  owing  to  their  vendor,  the 
court  held  that  he  had  thereby  af- 
firmed the  sale  to  them,  and  could  not 
afterwards  repudiate  it,  and,  there- 
fore, there  was  no  defense  to  their 
note.  The  court  says  the  original 
vendor  could  have  pursued  the  prop- 
erty or  affirmed  the  sale,  and  looked 
to  his  vendee  for  his  money.  He  chose 
the  latter  course,  which  prevented  fur- 
ther resort  to  the  property. 

There  are  cases,  however,  which 
hold  that  even  an  attempt  to  attach 
or  file  a  lien  against  the  property  as 
that  -of  the  buyer  will  not  prevent  a 
reclamation  of  the  property.  In  Wil- 
liam W.  Bierce  v.  Hutchins  (1907)  205 
U.  S.  347,  51  L.  ed.  828,  27  Sup.  Ct.  Rep. 
524,  set  out  subd.  I.,  supra,  it  is  held 
that  the  unsuccessful  attempt  to  fasten 
a  materialman's  lien  on  the  property 
will  not  defeat  the  right  to  reclaim, 
because  the  attempt  was  abortive  and 
amounted  to  nothing.  This  case  was 
followed  in  Arctic  Ice  Mach.  Co.  v. 
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Armstrong  County  Trust  Co.  (1911) 
112  C.  G.  A.  458,  192  Fed.  114,  where 
the  court  held  that  the  mere  filing  of 
a  mechanic's  lien,  not  prosecuted  to 
judgment,  for  the  purpose  of  protect- 
ing the  conditional  sales  contract,  al- 
though inconsistent  with  the  reclama- 
tion of  the  property,  will  not  defeat 
such  reclamation. 

The  Bierce  Case  seems  to  be  incon- ' 
sistent  with  Van  Winkle  v.  Crowell 
(1892)  146  U.  S.  42,  36  L.  ed;  880,  13 
Sup.  Ct.  Rep.  18,  where  the  court  held 
that  an  action  to  enforce  a  mechanic's 
lien  for  the  price  of  property  for  which 
conditional  sales  notes  had  been  taken 
treats  the  property  as  that  of  the  pur- 
chaser, and  prevents  the  seller  from 
subsequently  asserting  title  to  the  arti- 
cles, thereby  affirming  (1890)  92  Ala. 
443,  8  So.  870,  where  the  court  held 
that  the  institution  of  an  action  on  the 
purchase-money  note,  with  an  attempt 
to  fix  a  statutory  lien  upon  the  prop- 
erty, waives  the  reserved  title. 

And  in  a  later  Alabama  case,  Hick- 
man V.  Richburg  (1899)  122  Ala.  638, 
26  So.  136,  it  is  held  that  an  ineffectual 
attempt  to  establish  a  mechanic's  lien 
on  the  property,  against  the  purchaser, 
waives  the  title  of  the  conditional 
vendor.  The  court  says  an  unequivo- 
cal act  on  the  part  of  the  vendor, 
recognizing  title  as  being  in  the 
vendee,  will  preclude  such  vendor 
from  afterwards  setting  up  title  in 
himself. 

The  attachment  of»  the  property  in 
a  suit  for  the  price,  which  is  dismissed 
and  a  nonsuit  taken,  does  not  waive 
title  under  the  conditional  sales  con- 
tract. Matthews  v.  Lucia  (1883)  55 
Vt.  308. 

Persons  who  have  taken  an  assign- 
ment from  the  conditional  vendee  have 
no  standing,  because  of  their  inability 
to  secure  title  from  him,  to  contest  the 
right  of  the  conditional  vendor  to  at- 
tach the  property  for  the  collection  of 
the  unpaid  amount  of  the  purchase 
money  and  other  claims  of  the  vendor 
against  the  vendee.  It  would  make  no 
difference  with  anybody  besides  the 
vendee  by  what  means  the  vendor  as- 
serted his  right  to  the  property,  wheth- 
er by  taking  possession  of  it  directly, 
by  his  own  hand,  or  through  the  forms 


of  attachment.  It  was  suggested  that 
the  vendor,  having  a  claim  against  the 
vendee  in  excess  of  the  purchase  price 
of  the  conditional  sale,  might  resort 
to  attachment  to  subject  the  vendee's 
equity  in  the  property  to  such  claim. 
Child  V.  Allen  (1860)  33  Vt  476. 

In  Edgewood  Distilling  Co.  v.  Shan- 
non (1895)  60  Ark.  133,  29  S.  W.  147, 
the  premature  suing  out  of  an  attach- 
ment before  the  contract  price  was 
payable  was  held  not  to  be  an  election 
which  would  prevent  reclaiming  the 
property. 

Somewhat  analogous  to  the  above  is 
the  filing  of  a  claim  with  the  buyer's 
executor  or  receiver;  and  it  has  been 
held  that  presentation  of  the  purchaser 
money  notes  after  default,  to  the  ad- 
ministrator of  the  buyer,  and  having 
them  allowed  and  approved  by  the 
court,  waives  a  right  to  retake  the 
property.  Holt  Mfg.  Co.  v.  Ewing 
(1895)  109  Cal.  357,  42  Pac.  435.  The 
court  held  that  the  right  to  retake  the 
property  having  accrued,  the  seller 
plainly  waived  it  by  looking  to  the 
estate  for  payment;  especially  where 
no  mention  was  made,  in  stating  the 
claim,  of  the  terms  of  the  contract. 

Where  a  conditional  vendor  files  his 
purchase-money  notes  with  the  insol- 
vent purchaser's  receiver,  and  they  are 
allowed  and  the  property  sold  by  the 
court,  he  cannot  have  a  preferential 
claim  on  the  proceeds.  Gordon  Hollow 
Blast  Grate  Co.  v.  Zearing  (1917)  130 
Ark.  535,  198  S.  W.  97.  The  court  ap- 
plies the  rule  that  an  election  to  re- 
cover the  purchase  price  is  a  waiver 
of  a  reservation  of  title.  { 

Where  one  has  reserved  title  to 
timber  standing  on  his  premises, 
which  is  sold  by  his  vendee,  who 
'becomes  insolvent  before  the  con-^ 
tract  is  performed,  and  a  receiver^ 
is  appointed,  who  is  directed  to 
carry  out  the  second  contract,  the 
original  vendor  does  not,  by  ask- 
ing the  court  not  to  permit  the  prop-, 
erty  to  be  turned  over  by  the  receiver, 
until  a  sum  sufficient  to  protect  his 
claim  has  been  paid  to  the  receiver,| 
to  be  held  for  him,  waive  his  title  to- 
the  timber.  The  court  said  the  sellerj 
does  not  bring  an  action  to  recover  the, 
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purchase  price,  nor  ask  a  judgment 
against  either  the  vendor  or  the  re- 
ceiver for  the  price.  He  asks  the  court 
to  require  the  receiver  to  do  what  he 
had  a  right  to  do, — hold  the  property 
until  the  purchase  price  is  paid. 
Hendrickson  Lumber  Co.  v.  Pretorious 
(1907)  82  Art  847,  101  S.  W.  733. 

In  American  Process  Co.  v.  Florida 
White  Pressed  Brick  Co.  (1908)  66 
Fla.  116,  47  So.  942,  16  Ann.  Cas.  1054, 
machineiV  was  consigned  to  a  con- 
tractor with  knowledge  that  he  was  to 
install  it  in  the  plant  of  another,  and 
he  placed  it  there  and  received  pay- 
ment for  it,  without  notice  to  the  plant 
owner  that  he  bought  under  condi- 
tional sale.  The  court  held  that,  un- 
der these  circumstances,  the  plant 
owner  secured  good  title  against  the 
conditional  vendor;  but  it  further  held 
that,  since  the  seller  had  prosecuted 
the  claim  in  the  bankruptcy  proceed- 
ings against  the  original  purchaser, 
and  had  received  dividends  upon  it, 
he  had  elected  to  treat  the  sale  as 
absolute,  and  could  no  longer  claim 
the  property.     The  court  states  the 


general  rule  to  be  that  where  an  ac- 
tion is  brought  for  the  price  of  all  the 
goods  sold,  it  is  a  concession  that  title 
has  passed,  and  the  vendor  may  not, 
in  general,  also  prosecute  an  action 
for  the  recovery  of  the  same  property, 
upon  the  theory  that  the  title  thereto 
has  not  passed  from  him.  It  also 
states  that  if  the  allegation  of  facts 
necessary  to  support  one  remedy  is 
substantially  inconsistent  with  those 
necessary  to  support  the  other,  then 
the  adoption  of  one  remedy  waives  the 
right  to  the  other.  Plaintiff  had  its 
election  to  maintain  its  relation  as 
owner  of  the  property,  or  to  treat  the 
title  as  having  passed,  and  to'  sue  for 
the  value  or  price  thereof.  Both  reme> 
dies  could  not  be  adopted,  for  the  rea- 
son that  to  do  so  would  assert  incon- 
sistent relations  between  the  parties 
with  reference  to  the  property.  The 
plaintiff  pursued  a  remedy  which  nec- 
essarily conceded  that  the  title  had 
passed  from  him.  Having  done  this, 
he  has,  in  law,  elected  to  waive  a  rem- 
edy which  necessarily  asserted  title 
to  be  in  him.  H.  P.  F. 


PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

HAROLD  BARLTZ,  Plff.  in  Certiorari. 

Michigan  Supreme  Court  ^December  21  f  1920. 
(—  Mich.  — ,  180  N.  W.  428.)      . 

Jmy  —  eligibility  of  women  to.  jury  duty* 

1.  A  constitutional  declaration  that  every  inhabitant  of  the  state,  being 
a  citizen,  shall  be  an  elector  and  entitled  to  vote,  makes  women  electors 
within  the  meaning  of  a  statute  requiring  jurors  to  be  drawn  from  the 
electors,  and  they  are  therefore  entitled  to  perform  jury  duty. 

[See  note  on  this  question  beginning  on  page  526.] 

—  control  of  legislature  over  qualifica-  though  the  qualifications  laid  down  by 

tions.  the  legislature  differ  from  those  at  the 

2.  .The  qualifications  of  jurors  are  common  law. 
matters    of    legislative    control,    even 


Certiorari  to  the  Recorder's  Court  of  Detroit  (Jeffries,  Recorder)  to 
review  a  judgment  convicting  defendant  of  larceny  of  property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bimkrant,  Bimkrant,  &  the  right  of  trial  by  a  jury  of  twelve 
Birnkrant,  for  appellant:  good  men  and  true. 

Jury  right  at  the  common  law  was         McRae  v.  Grand  Rapids,  L.  &  D.  R. 
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Co.  93  Mich.  406,  17  L.R.A.  750,  53  N. 
W.  561;  HiU  v.  People,  16  Mich.  351. 

Making  women  eleQtors  in  and  of  it- 
self does  not  make  them  eligible  to 
jury  duty. 

Re  Mana,  178  Cal.  213,  L.R.A.1918E, 
771,  172  Pac  986;  Re  Grilli,  110  Misc. 
45,  179  N.  Y*  Supp.  795. 

Messrs.  Alexander  J.  Groesbeck,  At- 
torney General,  Matthew  H.  Bishop, 
and  Collins  B.  Scott  for  the  People. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  here  upon  certiorari 
to  review  the  trial  and  conviction  of 
the  defendant  in  the  recorder's  court 
of  the  city  of  Detroit,  upon  a  charge 
of  larceny  of  property  valued  at  $55. 

Notwithstanding  our  opinion  that 
a  writ  of  error  would  be  the  more 
appropriate  proceeding,  the  trial 
having  been  according  to  the  course 
of  the  common  law,  we  have  con- 
cluded (as  a  single  question  of  law 
is  presented,  and  that,  one  of  consid- 
erable importance,  and  as  the  de- 
fendant is  under  sentence,  and  a 
writ  of  error  could  still  issue  as  of 
course)  to  treat  the  case  as  though 
here  upon  writ  of  error. 

The  single  question  presented  by 
this  record  is  whether,  under  our 
Constitution  and  statutes,  a  woman 
can  sit  as  a  juror  in  a  criminal  case. 
In  the  instant  case  the  jury  was 
composed  of  eleven  men  and  one 
woman,  namely,  Miss  C.  M.  Gitzen. 
After  exhausting  his  peremptory 
challenges,  defendant  challenged 
Miss  Gitzen  for  cause,  on  the  ground 
that  she,  being  a  woman,  was  pro- 
hibited by  the  Constitution  of  this 
state  from  sitting  as  a  juror  in  the 
case.  The  challenge  was  overruled, 
exception  duly  taken,  and  error  is 
assigned  upon  the  ruling. 

Counsel  for  defendant  first  call  at- 
tention to  §  19,  art.  2,  of  our  pres- 
ent Constitution,  which  provides 
that  "in  every  criminal  prosecution, 
the  accused  shall  have  the  right  to 
a  speedy  and  public  trial  by  an  im- 
IMirtial  jury,  which  may  consist  of 
less  than  twelve  men  in  all  courts 
not  of  record.^' 

It  is  said  by  counsel  for  defendant 
that  we  are  not  called  upon  to  decide 
whether  the  legislature  can   give 


women  the  right  to  serve  on  a  Jury, 
as  the  legislature  has  made  no  such 
provision.  And  that  the  question  is 
whether  making  them  electors,  in 
and  of  itself,  makes  them  eligible  to 
jury  duty.  Attention  is  called  to  the 
language  of  this  court  in  McRae  v. 
Grand  Rapids,  L.  &  D.  R.  Co.  93 
Mich,  at  page  405, 17  L.R.A.  750,  53 
N.  W.  561,  where  Justice  *  Long, 
speaking  for  the  majority  of  this 
court,  and  referring  to  §  27,  art.  6, 
of  the  Constitution  of  1850,  provid- 
ing that  "the  right  of  trial  by  jury 
shall  remain,"  said:  "This  right 
was  a  trial  by  a  jury  of  twelve  men, 
good  and  true." 

And  attention  is  also  called  to  Hill 
v.  People,  16  Mich.  351;  and  it  is 
urged  that  the .  common  law  pro- 
vided for  a  jury  composed  of  men, 
and  that  our  Constitution  has  pre- 
served this  qualification;  and  spe- 
cially states  that  the  jury  shall  be 
composed  of  men.  It  is  well  here 
that  we  call  attention  to  article  3, 
§  1,  of  the  present  Constitution,  as 
amended  at  the  November  election 
of  1918  (see  Laws  1919,  p.  768) : 
"In  all  elections  every  inhabitant  of 
this  state  being  a  citizen  of  the 
United  States  .  .  .  shall  be  an 
elector  and  entitled  to  vote*  .  .  . 
And  provided  further.  That  there 
shall  be  no  denial  of  elective  fran- 
chise at  any  election  on  account  of 
sex." 

Counsel  refer  to  our  general  stat- 
ute relating  to  jurors,  being  8  12,- 
190,  Comp.  Laws  1915,  and  add  that 
in  this  state  only  those  persons, 
being  citizens,  having  the  qualifica- 
tions of  electors,  are  eligible  for  jury 
service  who  are  "in  possession  of 
their  natural  faculties,  and  not  in- 
firm or  decrepit,  of  good  character, 
of  approved  integrity,  of  sound 
judgment,  and  well  informed  and 
conversant  with  the  English  lan- 
guage, and  free  from  all  legal  excep- 
tions.*' 

It  is  said  by  counsel  for  appellant : 
"Our  question  is  not  whether  the 
legislature  of  the  people  should  alter 
the  personnel  of  our  juries,  but 
whether  they  have  done  so." 

The  only  case  cited  in  support  of 
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their  claim  is  that  of  Re  Grilli,  110 
Misc.  45,  179  N.  Y.  Supp.  795.  It 
will  be  observed  that  this  decision 
is  not  that  of  a  court  of  last  resort. 
The  supreme  court  of  New  York 
seems  to  have  held  that  the  right  of 
jury  service  in  that  state  was  not 
incidental  to  and  a  part  of  suffrage, 
and  was  not  conferred  upon  women 
by  the  amendment  to  the  state  Con- 
stitution granting  women  the  right 
to  vote. 

We  do  not  understand  that  any 
question  is  raised  here  as  to  the 
right  of  Miss  Gitzen  to  vote  under 
article  3,  §  1,  of  the  Constitution  as 
amended,  nor  that  she  was  not  in 
every  way  a  qualified  juror,  unless  it 
be  bytreason  of  her  sex ;  and  the  only 
question  presented  is  whether  or 
not,  under  the  existing  Constitution 
and  laws  of  this  state,  a  woman  is 
entitled  to  sit  as  a  juror  in  a  crim- 
inal case  in  a  court  of  record,  she 
being  an  elector  in  possession  of  her 
natural  faculties,  etc. 

Counsel  for  the  people  call  at- 
tention to  §  27  of  article  5  of  our 
present  Constitution,  reading  as  fol- 
lows :  "The  legislature  may  author- 
ize a  trial  by  a  jury  of  a  less  number 
than  twelve  men.*' 

And  the  question  is  raised  by 
counsel  for  appellee  whether  our 
Constitution,  in  view  of  all  its  pro- 
visions, has  impliedly  guaranteed 
trial  by  twelve  men  in  courts  of  rec- 
ord— a  question  that  we  do  not  deem 
it  necessary  for  us  to  decide.  Con- 
ceding and  not  deciding  that  there 
was  such  implication  before  the 
amendment  of  §  1  of  article  3  of  the 
Constitution,  we  proceed  to  inquire 
what  the  effect  of  the  adoption  of 
this  amendment  was.  In  construing 
the  Constitution,  it  should  be  given 
the  meaning  that  the  people  intend- 
ed it  should  have.  It  should  be  con- 
strued, if  its  language  is  appropri- 
ate, so  that  it  will  accomplish 
the  purpose  the  people  intended 
it  to  accomplish.  Upon  the  gen- 
eral question  of  how  provisions 
of  the  Constitution  should  be  con- 
strued, the  following  authorities 
are  pertinent:  People  ex  rel.  Bay 
City  V.  State  Treasurer,  23  Mich. 


499;  People  v.  Harding^  53  Mich. 
481,  19  N.  W.  155,  51  Am. 
Rep.  95;  Bay  County  v.  Edmunds,. 
139  Mich.  466, 102  N.  W.  998 ;  Atty. 
Gen.  V.  State  Assessors,  143  Mich. 
73,  106  N.  W.  698 ;  Atty.  Gen.  ex  rel. 
Brotherton  v.  Detroit,  148  Mich.  71, 
111  N.  W.  860;  Kearney  v.  State 
Auditors,  189  Mich.  666,  155  N.  W. 
510. 

What  was  the  purpose  and  object 
©f  the  people  in  adopting  the  con- 
stitutional amendment  striking  out 
the  word  "male"  from  the  Constitu- 
tion ?  Was  it  not  to  do  away  with  all 
distinction  between  men  and  women 
as  to  the  right  to  vote,  or  as  to 
being  electors  ?  We  think  there  can 
be  but  one  answer  to  this  question,, 
and  that  is  that  the  purpose  was  to 
put  women  upon  the  same  footing 
as  men  with  reference  to  the  elective 
franchise.  What  then  was  the  re- 
sult? Women  be-  j^rr-^ugi^nitr 
came  thereby  elec-  of  vromen  to 
tors.  The  moment  ^"'^  *"'''• 
a  woman  became  an  elector  under 
the  constitutional  amendment  she 
was  entitled  to  perform  jury  duty^ 
if  she  was  possessed  of  the  same 
Qualifications  that  men  possessed  for 
that  duty.  In  other  words,  "she  was^ 
placed  in  a  class  of  citizens  and 
electors,  from  which  class  jurors- 
were,  under  the  statute,  to  be  select- 
ed. We  need  but  refer  to  the  statute 
(S  5  of  Act  5  of  the  Session  Law» 
of  1895)  to  determine  the  qualifica- 
tions of  jurors  in  Wayne  county. 
The  language  as  to  their  qualifica- 
tions is  substantially  the  same  as  in 
the  general  statute,  which  we  have 
quoted.  This  court  has  repeatedly 
said  that  an  elector  was  qualified  as  a 
juror,  if  he  possessed  the  requisite 
intelligence  and  other  qualifications. 
See  People  v.  Collins,  166  Mich.  4^ 
131  N.  W.  78,  citing  People  v.  Scott,. 
56  Mich.  154,  22  N.  W.  274,  6  Am. 
Crim.  Rep.  349 ;  People  v.  Rosevear,. 
56  Mich.  158,  22  N.  W.  276 ;  People 
V.  Considine,  105  Mich.  149,  63  N. 
W.  196. 

It  seems  clear  to  us  that  by  mak- 
ing a  woman  an  elector  she  is  there- 
by placed  in  a  class  which  makes 
her  eligible  for  jury  duty.    A  case 
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almost  directly  in  point  on  this 
proposition  is  tiiiat  of  Rosencrante  v. 
Territory,  2  Wash.  Terr.  267,  5  Pac. 
305.  We  are  aware  fhat  this  case 
has  since  been  overruled  by  a  di- 
vided court  in  Harland  v.  Territory, 
3  Wash.  Terr.  131,  13  Pac.  453;  but 
the  language  of  the  Rosencrantz 
Case  is  so  appropriate  and  the  rea- 
soning so  clear  that  we  are  disposed 
to  adopt  it.  The  court  there  said : 
"The  Code  of  1881  provides  that  all 
electors  and  householders  shall  be 
competent  grand  jurors,  and  it  is 
claimed  by  plaintiff  in  error  that 
this  must  be  held  to  apply  to  only 
such  persons  as  were  thus  qualified 
at  the  time  such  provision  was  en- 
acted, and  not  to  such  as  should 
thereafter  become  endowed  with 
such  requisite  qualifications ;  but  to 
us  it  seems  clear  that  the  legislature 
intended  simply  to  prescribe  what 
classes  of  persons  in  society,  as  it 
was  then,  or  should  be  thereafter 
constituted,  should  be  called  upon  to 
perform  such  jury  duly,  and  that 
whenever  a  person  by  any  change  in 
his  condition  was  brought  within 
such  requirements,  he  at  once  be- 
came liable  to  perform  such  duty, 
and  that  likewise  where,  by  a  change 
in  the  law,  a  class  of  persons  was 
brought  within  such  requir^nents, 
the  members  of  such  class  at  once 
became  liable  to  society  for  all  the 
obligations  incident  to  the  class  of 
electors  and  householders  of  which 
they  had  thus  become  members/' 

In  our  opinion  the  adoption  of  the 
amendment  to  §  1  of  article  3  of  the 
Constitution  had  the  effect  to  modify 
the  provisions  of  the  Constitution 
which  we  have  alluded  to.  That 
is  to  say,  the  provisions  should 
all  be  construed  together.  If  mak- 
ing women  electors  qualified  them 
for  jury  duty,  then  men  alone  were 
not  required  to  serve  as  jurors;  aiid 
it  might  well  be  said  that  .the  lan- 
guage referring  to  the  jury,  "which 
may  consist  of  less  than  twelve  men 
in  all  courts,  not  of  record,''  is  now 
the  equivalent  of  saying  that  juries 
may  consist  of  less  than  twelve 
jurors  in  all  courts  not  of  record. 
In  other  words,  the  word  "men" 
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loses  its  significance  and  becomes 
that  of  "jurors." 

The  language  of  this  court  in  the 
McRae  Case,  where  the  term  "men" 
is  used,  was  purely  obiter  dictum  as 
far  as  the  word  "men"  was  con- 
cerned, the  question  here  discussed 
was  not  before  the  court,  and  the 
language  might  as  well  have  been, 
"This  right  was  a  trial  by  a  jury  of 
twelve  jurors,  good  and  true,"  sub- 
stituting the  word  "jurors"  for 
"men." 

It  seems  to  be  the  settled  law  in 
all  the  states,  so  far  as  we  have  heen 
able  upon  examination  to  discover, 
that  the  qualifications  of  jurors  are 
matters  of  legisla-  ^^^^roi  of 

tlVe      control,      even   leflri^lature  over 

though  the  qualifica-  *«•"««*"«»• 
tions  laid  down  by  the  legislature 
differ  from  those  at  the  common  law. 
People  V.  Harding,  supra;  Saginaw 
V.  Campau,  102  Mich.  594,  61  N.  W. 
65;  Re  Mana,  178  Cal.  213,  L.R.A. 
1918E,  771,  172  Pac.  986. 

It  was  held  in  the  last-cited  case 
that  the  constitutional  provision  that 
the  right  of  trial  by  jury  shall  be 
secured  to  all  and  remain  inviolate 
did  not  prevent  the  legislature  from 
authorizing  women  jurors,  where 
the  Constitution  also  provides  that 
no  person  shall,  on  account  of  sex, 
be  disqualified  from  pursuing  any 
lawful  business,  vocation,  or  profes- 
sion, and  confers  upon  women  the 
right  to  vote  and  hold  office.  In 
that  case  an  act  authorizing  women 
to  sit  as  jurors. was  claimed  to  be 
unconstitutional.  In  holding  the  law 
constitutional,  the  court  said,  among 
other  things:  "Petitioner  claims 
that  the  word  *men'  should  be  in- 
serted, by  proper  construction,  in 
the  Constitution,  so  that  the  Consti- 
tution would,  in  effect,  read:  'The 
right  of  trial  by  a  jury  of  twelve 
men  shall  be  secured  to  all,'  etc. 
This  contention  is  based  upon  the 
proposition  that  when  the  Constitu- 
tion provides  for  a  trial  by  a  jury, 
it,  by  necessary  inference,  provides 
for  the  jury  as  known  at  tiie  com- 
mon law  (People  v.  Powell,  87  Cal. 
348, 11  L.R.A.  75,  25  Pac.  481),  and 
that,  as  jurors  of  men  were  provided 
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for  by  the  common  law,  the  Consti- 
tution must  be  thus  construed.  Two 
questions  seem  to  be  thoroughly  set- 
tled by  the  unbroken  line  of  de- 
cisions in  all  the  states :  First,  that 
constitutional  provisions  guarantee- 
ing the  right  to  a  trial  by  jury  estab- 
lished the  right  to  a  trial  by  a  jury  as 
known  at  common  law ;  second,  that 
the  qualifications  of  the  jury  are  a 
matter  subject  to  legislative  control, 
and  that,  even  though  such  qualifi- 
cations may  differ  from  those  at 
common  law,  such  legislation  is 
nevertheless  a  valid  exercise  of  leg- 
islative power.  24  Cyc.  187 ;  People 
V.  Powell,  supra;  People  v.  Chin 
Mook  Sow,  51  Cal.  597." 

So  long  as  the  essential  requisites 
of  trial  by  jury  are  preserved,  it  is 
competent  for  the  legislature  to  pre- 
scribe the  necessary  qualifications  of 
jurors,  and  additional  qualifications 
may  from  time  to  time  be  imposed 
by  the  legislature. 

Another  aspect  of  the  question  is 
that  in  law  the  word  "men"  fre- 
quently has  a  broader  and  more  com- 
prehensive meaning  than  usually 
given  in  the  dictionaries.  Much  de- 
pends upon  the  context  and  the  ob- 
ject sought  to  be  obtained.  In  some 
of  its  use  it  is  construed  to  mean 
"all  human  beings,  or  any  human 
being,  whether  male  or  female." 
Anderson,  Law  Diet. ;  State  v.  Seller, 
106  Wis.  346,  82  N.  W.  167. 

Section  64,  Comp.  Laws  1915,  pro- 
vides as  follows :  "In  the  construc- 
tion of  the  statutes  of  this  state,  the 
following  rules  shall  be  observed, 
unless  such  construction  would  be 
inconsistent  with  the  manifest  in- 
tent of  the  legislature,  that  is  to  say, 
•  .  .  every  word  importing  the 
masculine  gender  only  may  extend 
and  be  applied  to  females  as  well  as 
males." 

We  refer  to  the  following  authori- 
ties and  definitions : 

Rackliffe  v.  Seal,  36  Mo.  317,  319: 
"To  accommodate  the  evident  in- 
tention of  the  parties,  words  will  be 
construed  with  an  unusual  extent  of 
meaning,  and  held  to  be  generic 
rather  than  specific ;  as,  for  instance, 


'men'  will  be  interpreted  to  mean 
mankind,  and  include  women." 

In  Eichom  v.  Missouri,  K.  &  T.  R. 
Co.  130  Mo.  575,  32  S.  W.  993,  an 
action  was  brought  against  the  rail- 
way company  by  a  married  woman 
to  recover  for  personal  injuries.  At 
page  589  of  130  Mo.,  the  court  said: 
"As  to  the  criticism  of  the  court's 
instruction  because  it  defined  negli- 
gence to  mean  the  lack  of  such  care 
and  caution  as  reasonable  and  pru- 
dent men  would  exercise  under  like 
circumstances,  instead  of  'women/ 
it  is  only  necessary  to  say  the  de- 
fendant's own  instructions  cured 
this  defect,  if  any ;  but  the  jury 
would  have  been  utterly  unfit  to  try 
any  case  if  they  did  not  understand 
that  'men'  in  this  instruction  was 
generic,  and  embraced  'women.' " 

See  also  Turner  v.  Whitten,  40 
Ala.  530,  532 ;  State  v.  Welsor,  117 
Mo.  570,  21  S.  W.  443. 

Webster's  New  Int.  Diet. : 

"Man  (Men,  pi.)  A  human  being, 
an  individual  of  tiie  genus  homo. 

"Man  is  the  highest  type  of  ani- 
mal existing  or  known  to  have  exist- 
ed, but  differs  from  other  animals 
more  in  his  extraordinary  mental 
development  than  in  anatomieal 
structure.    .    .    . 

"The  human  race;  mankind;  hu- 
man beings  collectively. 

"  'And  God  said.  Let  us  make  man 
in  our  image,  after  our  likeness,  and 
let  them  have  dominion.'    Gen.  1. 26. 

"  'The  proper  study  of  mankind  is 
man.'    Pope." 

Century  Diet. : 

"Man.    A  human  being.    •    •   . 

"2.  A  being,  whether  super  or  in- 
fra natural ;  a  person. 

"3.  An  individual  of  the  human 
race;  a  human  being,  a  person,  as 
'All  men  are  mortal.' 

'"All  His  wondrous  works,  but 
chiefly  man,  His  chief  delight  and 
favor.'   •Milton. 

"4.  Generically,  the  human  race; 
mankind;  human  beings;  collective- 
ly: used  without  article  or  plural; 
as,  Man  is  bom  to  trouble;  the 
rights  of  man. 

"5.  Specifically.  A  male  adult  of 
the  human   race   as  distinguished 
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from  a  woman,  ...  or  who  is 
regarded  as  of  manly  estate. 

"Man.  A  middle  English  variant 
of  man  in  indefinite  use." 

So,  in  any  view  of  the  case  which 
Tve  are  able  to  take,  under  the  au- 
thorities cited  by  counsel,  or  exam- 
ined by  us,  we  are  of  the  opinion  that 
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the  trial  court  did  not  err  in  over- 
ruling the  challenge  of  the  juror, 
Miss  Gitzen,  and  that,  so  far  as  this 
record  shows,  she  was  a  qualified 
juror  under  the  Constitution  and 
laws  of  this  state. 

The  judgment  of  the  court  below 
is  affirmed. 


ANNOTATION. 
Conferring  right  to  suffrage  upon  women  as  qualifying  them  as  jurors. 


As  to  eligibility  of  women  to  serve 
on  grand  jury,  see  annotation  to  Parus 
V.  District  Ct.  4  A.L.R.  152. 

The  decision  in  the  reported  case 
(People  v.  Barltz,  ante,  520)  seems 
to  have  been  the  only  one  to  have  ex- 
pressly held  that  conferring  upon 
women  the  right  to  vote  also  qualifies 
them  to  sit  as  jurors  in  criminal  cases. 
This  conclusion,  it  will  be  remem- 
bered, was  upon  the  theory  that  the 
purpose  of  the  constitutional  amend- 
ment giving  women  the  right  to  vote 
was  to  put  women  upon  the  same  foot- 
ing as  men,  with  reference  to  the 
elective  franchise,  with  the  result  that 
women  thereby  became  citizens  and 
electors  and  entitled  to  serve  as  ju- 
rors, if  otherwise  qualified  under  a 
statute  providing  that  in  Michigan 
only  those  persons  being  citizens  hav- 
ing the  qualifications  of  electors  are 
eligible  for  jury  service,  who  are  in 
'^he  possession  of  their  natural  facul- 
ties, etc.,  notwithstanding  the  Consti- 
tution also  guarantees  the  right  of  "a 
jury  of  twelve  men,"  since,  construing 
the  constitutional  provisions  together, 
the  word  "men"  must  be  regarded  as 
the  equivalent  of  "jurors,"  and  conse- 
quently to  embrace  both  males  and 
females. 

But,  as  noted  in  the  Barltz  Case,  a 
contrary  conclusion  was  reached  in 
Re  Grilli  (1920)  110  Misc.  45,  179  N. 
Y.  Supp.  795,  affirmed  on  opinion  below 
in  (1920)  192  App.  Div.  885,  181  N.  Y. 
Supp.  938,  which  involved  the  right 
of  an  enfranchised  woman  to  compel 
the  board  of  assessors  and  the  commis- 
Bioner  of  jurors  to  complete  the  county 
jury  lists  by  including  therein  the 
qualified  women  voters  of  the  county, 
notwithstanding  the  terms  of  the  stat- 


ute (Judiciary  Law,  §  668;  ConsoL 
Laws,  chap.  30)  which  set  forth  the 
qualifications  of  jurors  as  follows: 
"(1)  A  male  citizen  of  the  United 
States,  and  a  resident  of  that  county. 

(2)  Not  less  than  twenty-one,  nor 
more    than    seventy    years    of    age. 

(3)  The  owner,  in  his  own  right,  of 
real  property  of  the  value  of  one  hun- 
dred and  fifty  dollars,  or  of  personal 
property  of  the  value  of  two  hundred 
and  fifty  dollars;  or  the  husband  of  a 
woman  who  is«the  owner,  in  her  own 
right,  of  real  or  personal  property  of 
that  value.  (4)  In  the  possession  of 
his  natural  faculties;  and  not  infirm 
or  decrepit.  (5)  Free  from  all  legal 
exceptions;  intelligent;  of  sound  mind 
and  good  character;  and  able  to  read 
and  write  the  English  language  under- 
standingly."  The /court  said:  "The 
only  claim  made  by  the  petitioner  in 
connection  with  her  application  is  that 
jury  service  is  incidental  to  and  a  part 
of  suffrage,  and  since,  by  the  recent 
amendment  of  the  state  Constitution, 
women  are  qualified  to  vote,  they  must 
be  made  jurors.  The  fallacy  of  this 
contention  is  found  in  an  examination 
of  the  history  of  the  jury  system  since 
the  adoption  of  the  first  (Constitution 
in  the  state  of  New  York.  While  cit- 
izenship has  always  been  a  qualifica- 
tion of  jury  service,  every  voter  has 
not  been  included  within  the  jury  lists. 
The  various  laws  with  reference  to 
jurors  show  that  men  who  were  en- 
titled to  vote  have  beeA  excluded  from 
jury  service.  By  §  686,  above  men- 
tioned, male  citizens  over  the  age  of 
seventy  and  male  citizens  who  do  not 
own  real  property  of  $150  or  personal 
property  of  $250,  and  male  citizens 
who  are  infirm  or  decrepit,  male  cit- 
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izens  who  are  not  intelligent,  and  male 
citizens  who  are  not  of  good  charac- 
ter, and  male  citizens  who  are  not  able 
to  read  and  write  the  English  language 
understandingly,  are  disqualified  from 
jury  service.  Similar  statutes  are 
made  applicable  to  other  counties. 
.These  limitations  include  a  large  num- 
ber of  citizens  who  vote.  Similar 
enactments  have  existed  in  this  state 
for  many  years,  clearly  showing  that 
the  right  to  vote  did  not  of  itself  carry 
with  it  the  right  of  jury  service. 
Residence  and  citizenship  are  the 
primary  qualifications.  Even  the 
length  of  residence  is  not  prescribed. 
The  petitioner  insists  that  the  word 
•jury'  has  always  meant  twelve  voters, 
but  there  is  not  a  single  expression  in 
any  of  the  acts  with  reference  thereto 
which  warrants  any  such  conclusion. 
For  instance,  she  asserts  that  because 
the  act  of  the  colonial  legislature  of 
November  27,  1741  (3  Colonial  Laws, 
chap.  720),  provided  that  jurors  were 
to  be  selected  from  the  freeholders, 
and  freeholders  were  voters,  there- 
fore the  duty  to  sit  as  a  juror  followed 
the  right  to  vote.  It  is  true  that  law 
limited  the  right  to  freeholders  to  sit 
upon  the  jury,  but  that  is  far  from 
the  meaning  that,  because  a  freehold- 
er was  a  voter,  he  was  a  juror  because 
he  was  such  voter.  It  will  be  observed 
that  in  this  very  law  freeholders  over 
the  age  of  seventy  were  excluded  from 
jury  service.  It  is  also  argued  that 
the  word  'peers'  meant  those  of  equal 
political  rights, — ^that  is,  a  right  to 
vote, — and  that  since  a  jury  is  to  be 
selected  from  the  peers  of  the  litigants 
or  a  person  on  trial,  that  meant  a  jury 
of  voters.  'Peers'  might  mean  voters, 
yet  the  claim  would  be  met  by  having 
none  but  voters  as  jurors.  But  this 
would  not  require  the  inclusion  of 
women,  even  if  they  be  voters.  But 
the  word  'peers'  in  this  country  really 
means  a  citizen,  and  nothing  more. 
I  can  see  absolutely  no  connection 
whatever  between  the  right  to  vote 
and  jury  service,  to  justify  relator's 
claim.  Were  this  the  only  considera- 
tion on  this  application,  there  would 
be  no  difiiculty  whatsoever  in  conclud- 
ing that  women  citizens  are  not  en- 


titled to  serve  as  jurors  in  light  of  the 
statute." 

And  that,  in  Illinois,  the  fact  that 
women  are  legal  voters  for  the  elec* 
tion  of  statutory  officers,  and  certain 
other  purposes,  does  not  make  them 
eligible  for  jury  service  in  criminal 
cases,  see  People  v.  Krause  (1915)  196 
UK  App.  140,  and  People  v.  Goehrin- 
ger  (1915)  196  111.  App.  475,  in  both  of 
which  the  error  assigned  was  the 
overruling  of  challenges  to  the  array 
of  jurors,  on  the  ground  that  in  mak* 
ing  up  the  jury  lists  the  boards  had 
omitted  the  names  of  women  voters. 

And  a  similar  conclusion  has  been 
reached  in  Virginia,  where,  according 
to  6  Va.  L.  Reg.  N.  S.  780,  Judge  Gard- 
ner of  the  corporation  court  of  the 
city  of  Radford,  Virginia,  in  instruct- 
ing the  jury  conmiissioners,  among 
other  things,  said:  "This  Anthony 
Amendment,  technically  the  19th,  pro- 
vides: 'The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  de- 
nied or  abridged  by  the  United  States, 
nor  by  any  state,  on  account  of  sex. 
Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legisla- 
tion.' That  such  constitutional  pro- 
vision gives  to  women  the  absolute 
right  to  vote,  and  all  that  right  neces- 
sarily implies,  must  be  conceded. 
That  'she'  is  a  citizen,  and  as  such 
entitled  to  all  the  'rights,  privileges, 
and  immunities'  of  the  14th  Amend- 
ment, which  was  the  supreme  effort  of 
a  domineering  Congress  to  avert  dis- 
crimination because  of  race  or  color, 
and  not  because  of  sex,  and  familiarly 
known  as  the  'Equal  Rights'  Amend- 
ment, is  also  true.  The  question  to  be 
here  determined,  however,  is:  Does 
it  give  to  them,  the  women,  a  right  to 
serve  as  jurors?  In  this  regard  our 
Virginia  statute  prescribes  that:  'All 
male  citizens,  over  twenty-one  years 
of  age,  .  .  .  shall  remain  and  be 
liable  to  serve  as  jurors.'  It  is  clear 
that  the  right  to  vote  is  a  constitution- 
al right;  a  right  guaranteed  the  citizen, 
which  neither  Congress  nor  a  legisla- 
ture can  deny  or  abridge.  That  is  the 
plain,  full  purport  of  this  19th  Amend- 
ment. But  jury  service  is  distinctly 
different.  The  one  is  a  constitutional 
right,  an  inalienable  right,  one  of  the 
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J^at;     sacred  rights,  and,  accordingly, 
^j^    S^eatest  gift  within  the  power  of 
jV^^^^    or  nation.    The  other,  jury  serv- 
Is  a  liability  of  the  citizen;   a 
imposed  by  the  lawmaking  j)ow- 
^      -     .    .     Evidently,  the  word  *re- 
j^  ^»*  found  in  the  Virginia  statute, 
^e^     direct  relation- to  jury  service  un- 
^et*>^^iie  common  law,  where  man  alone 
^oj^  ^^  his  realm  as  peer.     And  this 
^'^^^^^on  law  is  in  force  in  Virginia, 
^^^      ^fet  in  so  far  as  changed  by  statute. 
(ju*  ^    'Liability  to  serve,'  as  indicat- 

^j^^>.  "^^eans    obligatory   service:      the 
^^K.       the  citizen  owes  the  state.    The 
'^^^^J^^st  character  of  civic  duty  the 
^^^  may  exact.    The  duty  to  render 
%^TVice   whenever   and   as    required: 
that  duty  of  which  the  great  Lee  said, 
or  is  accredited  with  saying:     'Duty 
is  the  sublimest  word  in  the  English 
language/.    All  the  authorities.  Fed- 
eral and  state,  whilst  perplexing  and 
confusing  because  of  other  predom- 
inating questions  involved  in  the  de- 
cisions, make  it  clear  that  the  right  to 
vote   is   a   constitutional   right   con- 
ferred; the  liability  to  serve  as  juror 
is  a  legislative  duty  imposed.    My  de- 
liberate opinion  is  that  women  cannot 
lawfully  serve  as  jurors — ^unless  and 
until  the  Virginia  legislature  so  mod- 
ifies its  statute  as  to  make  the  same 
:read,    substantially,    'All    male    and 
female  citizens,  twenty-one  years  old 
•    .     •     shall  be  liable  to  serve  as 
jurors/ — thus  imposing  upon  females, 


equally  with  males,  the  duty  of  jury 
service." 

And  in  the  Wyoming  case  of  Mc- 
'Kinney  v.  State  (1892)  8  Wyo.  719,  16 
L.R.A.  710,  30  Pac.  293,  the  court 
seems  to  have  been  of  the  opinion  that 
a  constitutional  provision  that  "the 
rights  of  citizens  of  the  state  of  Wyo- 
ming to  vote  and  to  hold  office  shall 
not  be  abridged  or  denied  on  account 
of  sex,"  and  that  "both  male  and 
female  citizens  of  this  state  shall 
equally  enjoy  all  civil,  political,  and 
religious  rights  and  privileges,"  did 
not  require' that  women  voters  be  al- 
lowed to  serve  as  jurors.  However, 
the  actual  decision  was  merely  io  the 
effect  that  a  man  being  prosecuted  for 
a  crime  cannot  raise  the  constitutional 
right  of  women  "to  equal  civil,  polit- 
ical, and  religious  rights  and  priv- 
ileges" with  men,  by  way  of  challenge 
to  the  array  because  the  jury  is  com- 
posed exclusively  of  men,  and  that  the 
exclusion  of  women  from  his  jury, 
even  if  wrongful  did  not  deprive  him 
of  any  rights  or  privileges  under  the 
above-quoted  constitutional  provi- 
sions. And  on  the  latter  point  see  Re 
Grilli  (1920)  110  Misc.  45,  179  N.  Y. 
Supp.  795,  affirmed  on  opinion  below 
in  (1920)  192  App.  Div.  885,  181  N.  Y, 
Supp.  938,  which  supports  the  rule 
that  limiting  jury  service  to  male  cit- 
izens does  not  violate  any  constitu- 
tional rights  of  an  enfranchised 
woman.  6.  J.  G. 


STATE  OF  WEST  VIRGINIA 

V. 

MARGARET  PYLES,  Plff.  in  Err. 

West  Virginia  Supreme  Court  of  Appeals  ^  September  14,  1920. 
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(—  W.  Va.  — p  104  S.  E.  100.) 

Disorderly  house  —  definition. 

1.  A  house  solely  occupied  by  one  woman,  who  there  indulges  in  illicit 
sexual  intercourse  with  numerous  men,  but  not  resorted  to  by  any  other 
woman  for  the  purpose  of  prostitution,  is  not  a  "house  of  ill  fame,"  within  i 
the  meaning  of  a.  statute  making  it  an  offense  to  keep  such  a  house. 

ISee  note  on  this  question  beginning  on  page  529.] 


Headnotes  by  Poffenbabger,  J. 
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—  judicial  enlargement  of  defini- 
I    tion. 

'  2.  The  statute  not  having  defined  a 
house  of  ill  fame,  it  is  necessary  to  go 
to  the  common  law  for  its  definition, 


and,  the  statute  being  penal,  the  com- 
mon-law offense  and  its  d;finition  can- 
not be  judicially  enlarged. 

[See  5  R.  C.  L.  820;  8  R.  C.  L.  60; 
25  R.  C.  L.  1081.] 


(Lynch,  J.,  dissents.) 


Error  to  the  Circuit  Court  for  Wetzel  County  to  review  a  judgment 
convicting  defendant  of  keeping  and  maintaining  a  house  of  ill  fame. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Thayer  M.  Mclntire,  for  plain- 
tiff in  error:   . 

Even  though  defendant  may  have 
unlawful  acts  of- sexual  intercourse  in 
her  own  home  with  divers  men,  a  sin- 
gle woman  does  not  thereby  constitute 
her  home  a  house  of  ill  fame  unless 
she  keeps  or  harbors  other  prostitutes 
there  for  immoral  purposes. 

2  Whart  Grim.  Law,  11th  ed.  p.  77; 
9  Am.  &  Eng.  Enc.  L^w,  2d  ed.  p.  620; 
9  R.  C.  L.  p.  219,  §  3,  and  notes;  Peo- 
I^e  V.  Buchanan,  1  Idaho,  689;  State 
V.  Evans,  27  N.  C.  (5  Ired.  L.)  607; 
State  V.  Galley,  104  N.  G.  858,  17  Am. 
St.  Rep.  704,  10  S.  E.  455. 

Messrs.  E.  T.  England,  Attorney 
General,  and  Charles  Ritchie,  Assist- 
ant Attorney  General,  for  the  State. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court: 

The  judgment  here  complained  of 
imposed  a  jail  sentence  of  six 
months,  suspended  except  as  to 
forty-five  days  thereof  on  condition 
of  good  behavior,  and  a  fine  of  $25, 
on  a  conviction  of  guilt  of  keeping 
and  maintaining  a  certain  house  of 
ill  fame. 

The  accused  permanently  resided 
in  the  house  alone,  but,  according 
to  the  evidence,  men  singly  there 
visited  her  so  often,  in  such  number, 
and  under  such  circumstances  as, 
aided  by  her  own  conduct,  tended 
very  strongly  to  prove  that  she 
there  indulged  in  acts  of  prostitu- 
tion with  them.  But  there  is  no 
proof,  nor  sufficiently  probative  evi- 
dence, that  any  other  woman  re- 
sorted to  the  house  for  purposes  of 
prostitution. 

Our   statute   does   not   define   a 


house  of  ill  fame,  wherefore  it  is  nec- 
essary to  go  to  the   ouorderlr 

common  law  for  its  houses 
definition.    Houston  *•*»«»•-• 
V.  Com.  87  Va.  257,  12  S.  E.  385. 
Under  the  common  law,  a  house 
kept  by  one  woman,  «,^aieii 

who   there    indulges    eiil«rarement    of 

in  prostitution  with  *«^*»"»~- 
numerous  men,  and  not  resorted  to 
by  any  other  lewd  woman  for  the 
like  purpose,  is  not  a  house  of  ill 
fame.  State  v.  Evans,  27  N.  C.  (5 
Ired.  L.)  603;  People  v.  Buchanan^ 
1  Idaho,  681;  State  v.  Galley,  104 
N.  C.  858,  17  Am.  St.  Rep.  704,  10 
S.  E.  455;  Pierson's  Case,  1  Salk. 
382,  91  Eng.  Reprint,  333,  2  Ld. 
Raym.  1197,  92  Eng.  Reprint,  291 ; 
Singleton  v.  Ellison  [1895]  1  Q.  B^ 
607,  64  L.  J.  Mag.  Cas.  N.  S.  123, 
15  Reports,  201,  72  L.  T.  N.  S.  236, 
43  Week.  Rep.  426, 18  Cox,  C.  C.  79, 
59  J.  P.  119;  Caldwell  v.  Leech,  23 
Cox,  C.  C.  510.  As  stated  in  State 
v.  Evans,  cited,  th^  reason  for  the 
holding  is  that  the  house  must  pos- 
sess an  element  of  danger  to  the 
public  peace,  and  it  does  not  exist 
unless  there  is  a  tendency  to  bring 
together  crowds  or  assemblages  of 
dissolute,  debauched,  and  quarrel- 
some persons.  The  common-law 
penalty  had  for  its  principal  pur- 
pose preservation  of  the  peace,  not 
maintenance  of  morality.  Morality 
was  encouraged  and  vindicated  by 
the  spiritual  tribunals,  and  the  com- 
mon law  ordinarily  left  an  unmixed 
question  of  morality  or  offense 
against  morality  within  their  cog- 
nizance. 


STATE 

(—  w.  Va.  — , 

Some  of  the  American  cases  are 
classed  as  having  liberalized  the 
definition,  but,  in  almost  all  in- 
stances, tiiey.  are  found,  upon  anal- 
ysis, to  rest  upon  statutes,  ordi- 
nances of  cities,  or  differentiating 
circumstances.  In  People  v.  Mal- 
lette,  79  Mich.  600,  44  N.  W.  962, 
it  is  distinctly  held  that  one  female 
occupant  of  a  house  not  resorted  to 
by  other  lewd  women  suffices  in  this 
respect,  but  neither  a  precedent  nor 
any  demonstrative  reasoning  is  sub- 
mitted in  support  of  the  conclusion. 
In  several  cases  it  has  been  held 
that  occupancy  by  a  husband  and 
wife  suffices;  the  latter  being  a 
prostitute,  and  using  the  house  for 
illicit  intercourse.  State  v.  Gill,  160 
Iowa,  210,  129  N.  W.  821 ;  State  v. 
Young,  96  Iowa,  262,  59  Am.  St. 
Rep.  371,  65  N.  W.  160.  A  city 
ordinance,  passed  under  a  delegation 
of  legislative  authority,  was  held  to 
have  liberalized  the  definition,  in 


v.  PYLES.  629 

',  tOk  B,  B,  100,) 

Fisher  v.  Paragould,  127  Ark.  268, 
192  S.  W.  219. 

A  statute  of  this  kind  is  clearly 
penal  in  its  nature,  and  falls  under 
the  rule  of  strict  construction. 
United  States  v.  Lacher,  134  U.  S. 
624,  33  L.  ed.  1080,  10  Sup.  Ct.  Rep. 
625;  United  States  v.  Wiltberger, 
5  Wheat.  76,  5  L.  ed.  37;  Davis  v. 
Com.  17  Gratt.  617;  Gates  &  Son 
Co.  v.  Richmond,  103  Va.  702,  49 
S.  E.  965;  Kloss  v.  Com.  103  Va. 
864,.  49  S.  E.  655.  This  principle  of 
interpretation  clearly  forbids  ju- 
dicial enlargement  of  the  common- 
law  offense  or  its  definition. 

As  the  evidence  wholly  fails  to 
make  out  a  case,  in  view  of  this 
legal  proposition,  the  judgment  will 
have  to  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 

Lynch,  J.,  dissents. 

Williams,  P.,  absent. 


ANNOTATION. 

DitcMrderiy  character  of  home  as  affected  by  die  number  of  females  who  reside 

dierein  or  resort  diereto  for  immoral  purposes. 


L  In  general,  629. 
II.  Under  the  common  law,  629. 
III.  When  defined  by  statute  or  ordinance, 
632. 

J.  In  general. 

In  considering  this  question,  it  is 
important  to  observe  whether  in  the 
particular  jurisdiction  a  disorderly 
house  is  defined  by  statute,  or  wheth- 
er resort  must  be  had  to  the  common 
law  for  a  definition.  Where  the  defini- 
tion is  statutory,  no  general  rule  can 
be  laid  down,  as  of  course,  in  such 
case,  it  depends  upon  the  varying 
forms  of  the  statutes.  But  under  the 
common  law  the  general  rule  is  that 
the  character  of  the  house  is  affected 
by  the  number  of  inmates,  or  persons 
resorting  thereto,  and,  as  shown  in  the 
next  subdivision,  that  the  residence  of 
a  prostitute,  which  is  occupied  or  re- 
sorted to  by  no  other  prostitute,  is  not 
a  disorderly  house. 

I/.  Under  the  common  law. 

The    common-law    definition    of    a 
12  A.L.R.-r34. 


bawdyhouse  is  stated  in  State  v.  Evans 
(1846)  27  N.  C.  (5  Ired.  L.)  603,  to  be 
as  follows :  "A  bawdyhouse  is  a  house 
of  ill  fame,  kept  for  the  resort  and 
convenience  of  lewd  people  of* both 
sexes.'* 

At  common  law  a  charge  of  keeping 
a  bawdyhouse  could  not  be  predicated 
upon,  the  fact  that  one  female,  at  her 
residence,  submitted  herself  to  prosti- 
tution. State  1r.  Evans  (1845)  27  N, 
C.   (5  Ired.  L.)   603;  State  v.  Galley 

(1889)  104  N.  C.  858,  17  Am.  St.  Rep. 
704,   10  S.  E.  455;   State  v.  Webber 

(1890)  107  N.  C.  962,  22  Am.  St.  Rep. 
920,  12  S.  E.  598 ;  STATE  v.  PYLES  (re- 
ported herewith)  ante,  527;  Single- 
ton V.  Ellison  [1895]  1  Q.  B.  (Eng.) 
607, 18  Cox,  C.  C.  79,  64  L.  J.  Mag.  Cas. 
N.  S.  123,  15  Reports,  201,  72  L.  T.  N. 
S.  236,  43  Week.  Rep.  426,  59  J.  P.  119; 
Durose  v.  Wilson  (1907)  71  J.  P. 
(Eng.)  263,  96  L.  T.  N.  S.  645. 

And  the  same  was  held  in  Rex  v. 
Mannix  (1905)  10  Ont.  L.  Rep.  303, 
10  Can.  Crim.  Cas.  160:  Rex  v.  Young 
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(1902)  14  Manitoba  L.  R.  58,  6  Can. 
Grim.  Gas.  42;  and  Rex  v.  Osberg 
(1905)  15  Manitoba  L.  R.  147,  9  Gan. 
Grim.  Gas.  180,  under  a  statute  defin- 
ing a  common  bawdyhouse  to  be  a 
house,  room,  set  of  rooms,  or  place  of 
any  kind,  kept  for  purposes  of  prosti- 
tution, the  court,  in  the  first  case,  stat- 
ing that  the  statute  is  simply  a  codifi- 
cation of  the  common-law  definition. 

And  the  reason  for  the  rule  is  stated 
in  the  reported  case  (State  v.  Pyles, 
ante,  527)  as  follows:  "The  reason 
for  the  holding  is  that  the  house  must 
possess  an  element  of  danger  to  the 
public  peace,  and  it  does  not  exist  un- 
less there  is  a  tendency  to  bring  to- 
gether crowds  or  assemblages  of  dis- 
solute, debauched,  and  quarrelsome 
persons.  The  common-law  penalty 
had,  for  its  principal  purpose,  preser- 
vation of  the  peace,  not  maintenance 
of  morality.  Morality  was  encouraged 
and  vindicated  by  the  spiritual  tri- 
bunals, and  the  common  law  ordinarily 
left  an  unmixed  question  of  morality 
or  offense  against  morality  within 
their  cognizance." 

A  house  in  which  the  acts  of  prosti- 
tution are  limited  to  those  committed 
with  the  keeper  of  the  house  herself, 
though  common  and  habitual  with  her, 
is  not  a  disorderly  house  under  the 
common  law.  State  v.  Evans  (1845) 
27  N.  C.  (5  Ired.  L.)  608.  In  this  case 
the  court  said:  "The  residence  of  an 
unchaste  woman — a  single  prostitute 
— does  not  become  a  bawdyhouse  be- 
cause she  may  habitually  admit  one  or 
many  men  to  an  illicit  cohabitation 
with  her." 

A  house  to  be  a  bawdyhouse  must 
be  a  habitation  for  prostitutes — a 
house  of  ill  fame  kept  as  a  place  of 
common  resort  and  convenience  of 
lascivious  and  lewd  people  of  both 
sexes, — and  proof  that 'a  woman  and 
her  daughters  were  guilty  of  a  number 
of  acts  of  prostitution  in  her  own 
house  is  not  sufScient  to  make  her 
guilty  of  the  offense  of  keeping  a 
bawdyhouse.  State  v.  Galley  (1889) 
104  N.  C.  858,  17  Am.  St.  Rep.  704,  10 
S.  E.  455. 

To  prove  the  charge  of  keeping  a 
bawdyhouse,  or  house  of  ill  fame,  it 
must  be  shown  that  it  was  a  common 


resort  of  people  of  both  sexes  for  the 
purpose  of  prostitution,  and  it  is  not 
sufficient  to  prove  acts  of  illicit  inter- 
course on  the  part  of  the  occupants, 
without  showing  also  that  it  was  kept 
for  the  convenience  of  people  who 
visited  it  to  indulge  in  lewdness.  State 
V.  Webber  (1890)  107  N.  C.  962,  22 
Amu  St.  Rep.  920,  12  S.  E.  598. 

And  as  held  in  the  reported  case 
(State  v.  Pyles),  under  the  common 
law,  a  house  kept  by  one  woman  who 
there  indulges  in  illicit  sexual  inter- 
course with  numerous  men,  but  which 
is  not  resorted  to  by  any  other  woman 
for  the  purpose  of  prostitution,  is  not 
a  house  of  ill  fame. 

A  house  frequented  by  a  number  of 
men  for  the  purpose  of  committing 
fornication  with  the  female  occupa^nt 
thereof  is  not  a  brothel,  where  no  oth- 
er woman  lives,  visits,  frequents,  or 
uses  such  house  for  the  purposes  of 
prostitution.  Singleton  v.  Ellison 
[1895]  1  Q.  B.  (Eng.)  607,  18  Gox,  C. 
G.  79,  64  L.  J.  Mag.  Gas.  N.  S.  123,  15 
Reports,  201,  72  L.  T.  N.  S.  236,  43 
Week.  Rep.  426,  59  J.  P.  119.  The 
court  in  this  case  said :  "A  brothel  is 
the  same  thing  as  a  'bawdyhouse' — a 
term  which  has  a  well-known  meaning, 
as  used  by  lawyers  and  in  acts  of  Par- 
liament. In  its  legal  acceptation  it 
applies  to  a  place  resorted  to  by  per- 
sons of  both  sexes  for  the  purposa  of 
prostitution.  It  is  certainly  not  ap- 
plicable to  the  state  of  things  de- 
scribed by  the  magistrates  in  this  case, 
where  one  woman  receives  a  number 
of  men." 

The  common-law  rule  that  premises, 
to  constitute  a  brothel,  must  be  used 
by  more  than  one  woman  for  prosti- 
tution, was  recognized  in  Durose  v. 
Wilson  (1907)  71  J.  P.  (Eng.)  263,  96 
L.  T.  N.  S.  645,  where  it  was  held  that 
a  block  of  flats  several  of  which  were 
occupied  by  prostitutes,  no  flat  con- 
taining more  than  one  prostitute,  was 
a  brothel,  because  the  block  was  one 
building,  and  came  within  the  meaning 
of  the  word  **premises,"  in  a  statute 
forbidding  the  use  of  any  premises  as 
a  brothel. 

The  sole  tenant  and  occupier  of  a 
house,  who  uses  the  premises  for  the 
purpose  of  her  own  habitual  prostitu- 
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tion  with  a  number  of  different  men, 
no  other  women  using  the  premises, 
does  not  violate  a  statute  prohibiting 
any  tenant  or  occupier  of  the  premises 
from  knowingly  permitting  such  prem- 
ises to  be  used  for  the  purposes  of 
habitual  prostitution.  Mattison  v. 
Johnson  (1916)  85  L.  J.  K.  B.  N.  S. 
(Eng.)  741,  [1916]  W.  N.  52,  114  L.  T. 
N.  S.  951,  80  J.  P.  243,  14  L.  G.  R.  467. 

But  it  was  said  in  Fisher  v.  Para- 
gould  (1917)  127  Ark.  268,  192  S.  W. 
219,  that  a  house  kept  by  a  prostitute 
for  the  purpose  of  sexual  intercourse, 
which  was  the  resort  of  men  of  lewd 
and  lascivious  character,  though  used 
by  the  keeper  as  her  residence,  and 
not  resorted  to  by  any  other  females 
for  immoral  purposes,  came  within  the 
common-law  definition  of  a  bawdy- 
house  as  a  house  of  ill  fame,  kept  for 
the  resort  and  convenience  of  lewd 
and  lascivious  people  of  both  sexes. 
The  court  said  in  this  case:  'It  does 
not  follow,  however,  that  the  house 
can  be  classed  as  a  bawdyhouse  mere- 
ly because  one  prostitute  lives  there- 
in, and  has  intercourse  habitually,  or 
frequently,  with  one  or  more  men; 
but  if  the  woman  living  alone  there 
keeps  the  house  for  the  purpose  of 
having  sexual  intercourse  with  any 
men  who  desire  to  resort  to  the  place, 
then  it  is  a  bawdyhouse  within  the 
strict  definition  of  the  term."  This 
case,  however,  was  a  prosecution  un- 
der a  city  ordinance,  which  defined  a 
bawdyhouse  to  be  "a  house  of  ill  fame 
kept  or  used  for  the  purpose  of  sexual 
prostitution  and  lewdness,  whether 
kept  or  frequented  by  one  female  or 
more,"  and  the  court  held  that  even 
though  the  offense  was  not  completely 
within  the  common-law  definition,  the 
facts  came  strictly  within  the  terms 
of  the  ordinance. 

And  in  People  v.  Slater  (1898)  119 
Cal.  620,  51  Pac.  957,  a  prosecution  for 
taking  away  from  her  father  a  female 
under  the  age  of  eighteen  years,  with- 
out his  consent,  for  the  purposes  of 
prostitution,  where  one  of  the  issues 
was  whether  the  house  to  which  she 
was  taken  was  a  house  of  ill  fame,  the 
court  said:  "It  is  contended  that  the 
court  erred  in  amending  the  fourth 
instruction  requested  by  the  defend- 


ant. The  instruction,  as  requested,  is 
as  follows :  If  you  find  from  the  evi- 
dence that  the  house  where  the  de- 
fendant took  the  girl  is  only  a  house 
where  one  woman  lives,  then  I  charge 
you  that  such  a  house  is  not  a  house  of 
ill  fame.'  The  court  added,  'Unless  it 
is  used  for  the  purposes  of  prostitu- 
tion.' The  amendment  was  pertinent 
and  proper.  A  house  kept  by  one 
woman  may  be  entirely  respectable, 
and  the  woman  virtuous;  but  one 
woman  may  be  unchaste,  and  may  keep 
a  house  of  ill  fame,  to  which  others 
resort  for  purposes  of  prostitution." 
And  in  People  v.  Buchanan  (1878) 
1  Idaho,  681,  a  prosecution  of  a  woman 
for  keeping  a  bawdyhouse,  one  of  the 
grounds  of  error  was  the  refusal  of 
the  trial  court  to  instruct  the  jury  as 
follows :  "If  the  jury  believe  from  the 
evidence  that  the  defendant  is  simply 
a  woman  of  loose  morals  herself,  and 
lives  alone  and  admits  one  man  or 
many  to  illicit  intercourse  with  her, 
she  does  not  keep  a  bawdyhouse,  for 
more  women  than  one  must  live  or  re- 
sort together  to  make  such  a  house; 
and  whatever  be  the  reputation  of  the 
house  in  which  she  resides,  if  it  is  a 
proven  or  admitted  fact  that  the  de- 
fendant lives  alone,  no  other  women 
residing  or  living  in  or  resorting  to 
the  same  house,  the  jury  will  find  the 
defendant  not  guilty."  The  appellate 
court,  in  discussing  this  ground  of  er- 
ror, said:  "The  foregoing  instruction 
is  in  part  correct,  and  in  part  erro- 
neous, and  the  erroneous  matter  is  so 
mixed  with  that  which  is  law  that  the 
whole,  taken  together,  was  calculated 
to  mislead  the  jury.  Among  other 
things  asked  for  in  the  foregoing  in- 
structions, defendant  asks  the  court 
to  instruct  that  more  women  than  one 
must  live  or  resort  together  to  make 
such  a  house.  This  is  not  the  law,  and 
is  calculated  to  destroy  the  effect  of 
all  that  preceded  it.  The  court,  there- 
fore, wisely  rejected  the  whole  in- 
struction. A  bawdyhouse  is  defined  to 
be  a  house  of  ill  fame,  kept  for  the 
resort  and  convenience  of  lewd  people 
of  both  sexes.  The  residence  of  an 
unchaste  woman,  a  single  prostitute, 
does  not  become  a  bawdyhouse  because 
she  may  habitually  admit  one  or  many 
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men  to  an  illicit  cohabitation  with  her. 
The  common  law  did  not  undertake 
the  correction  in  such  cases,  but  left 
the  parties  to  spiritual  supervision  and 
penances.  State  v.  Evans  (1845)  27 
N.  C.  (5  Ired.  L.)  608.  But  although 
a  person  be  only  a  lodger  and  have 
but  a  single  room«  yet  if  she  make 
use  of  it  to  accommodate  people  in  the 
way  of  a  bawdyhouse,  it  will  be  a 
keeping  of  a  bawdyhouse  as  much  as 
if  she  had  a  whole  house.  Reg.  v. 
Pierson  (1705)  2  Ld.  Raym.  1197,  92 
Eng.  Reprint,  291, 1  Salk.  382,  91  Eng. 
Reprint,  333." 

There  seems  to  be  some  difference 
of  opinion  as  to  the  common  law  on  the 
subject,  whether  the  prostitution  of 
only  one  female,  at  a  place  other  than 
her  residence,  or  at  her  residence  in 
the  home  of  another  woman  who  was 
not  herself  a  prostitute,  made  such 
place  a  disorderly  house. 

Thus,  in  Gamewell  v.  State  (1918) 
137  Ark.  74,  207  S.  W.  211,  where  it 
appeared  that  the  proprietor  of  a  mer- 
cantile establishment  lived  in  a  room 
adjoining  his  store,  that  a  certain  lewd 
woman  in  the  neighborhood  frequented 
his  place  for  immoral  purposes,  but 
did  not  stay  there  regularly,  and  that 
the  proprietor  solicited  other  men  to 
have  intercourse  with  her  at  such 
place,  and  had  intercourse  himself 
with  her  there,  it  was  held  that  the 
fact  that  the  immoralities  were  con- 
lined  to  the  illicit  association  with 
this  one  woman  did  not  take  the  situa- 
tion out  of  the  scope  of  the  common- 
law  definition  of  a  bawdyhouse. 

But  in  Caldwell  v.  Leech  (1913)  109 
L.  T.  N.  S.  (Eng.)  188,  29  Times  L.  R. 
457,  77  J.  P.  254,  23  Cox,  C.  C.  510, 
where  a  woman  who  occupied  a  house 
with  her  husband  was  prosecuted  for 
managing  a  brothel,  because  she  per- 
mitted her  sister,  who  lived  with  her, 
to  use  the  house  for  purposes  of  prosti- 
tution, it  was  held  that  a  house  used 
by  one  woman  only  for  purposes  of 
prostitution  was  not  a  brothel.  The 
judges  holding  the  majority  opinion 
arrived  at  this  decision  because  they 
felt  bound  to  follow  the  authority  of 
Singleton  v.  Ellison  [1895]  1  Q.  B. 
(Eng.)  607,  18  Cox,  C.  C.  79,  64  L.  J. 
Mag.  Cas.  N.  S.  123,  15  Reports,  201, 


72  L.  T.  N.  S.  286,  43  Week.  Rep.  426, 
59  J.  P.  119,  supra;  but  one  judge  dis- 
sented, distinguishing  such  case  upon 
the  ground  that  the  case  at  issue  was 
one  in  which  one  woman  received  a 
number  of  men  at  a  place  kept  by  an- 
other woman,  while,  in  the  case  fol- 
lowed, there  was  no  "keeping"  by  an- 
other of  the  house  as  a  brothel,  but  a 
prosecution  of  the  woman  herself  who 
was  the  prostitute,  and  he  said  that 
he  did  not  think  It  possible  to  maintain 
the  proposition  that,  if  two  women  re- 
sorted to  a  house  for  prostitution,  it 
would  be  a  brothel,  while  it  would  not 
be  one  if  only  one  woman  resorted  to 
it  for  such  purpose. 

Ill,  TVTien  defined  by  st€Uute  or  ordinance. 

The  statutes  seem,  generally,  to  have 
enlarged  the  common-law  deiinition,  so 
as  to  make  the  number  of  the  female 
residents  or  frequenters  immaterial, 
since  a  house  kept  by  one  woman  may 
be  a  disorderly  house,  under  most  of 
the  statutes. 

Thus,  in  a  prosecution  under  a  mu- 
nicipal ordinance,  which  defined  a 
bawdyhouse  to  be  ''a  house  of  ill  fame 
kept  or  used  for  the  purposes  of  sexual 
prostitution  and  lewdness,  whether 
kept  or  frequented  by  one  female  or 
more,"  it  was  held  that  ttie  house  of  a 
prostitute,  the  resort  of  men  of  lewd 
and  lascivious  character,  came  within 
such  definition,  though  she  resided 
there  alone,  and  no  other  prostitute  re- 
sorted thereto. 

A  man  keeps  a  lewd  house  within 
the  meaning  of  a  statute  defining  such 
house  to  be  a  ''house  for  the  practice 
of  fornication  or  adultery,  by  himself, 
herself,  or  others,"  although  such 
practice  is  carried  on  only  by  his  wife 
and  daughters.  Scarborough  v.  State 
(1872)  46  Ga.  26. 

In  Fahnestock  v.  State  (1885)  102 
Ind.  156,  1  N.  E.  372,  holding  that  it 
was  a  question  of  fact  whether  a  house 
occupied  by  one  woman  alone  was  a 
house  of  ill  fame  within  the  meaning 
of  the  statutes  of  the  state,  the  court, 
in  discussing  this  point,  said :  "In  the 
same  connection,  the  appellant's  coun- 
sel further  insist  that  the  trial  court 
erred  in  giving  the  jury,  of  its  own 
motion,    the    following    instruction: 
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^(5)  If  one  woman  who  is  a  prostitute 
lives  in  and  occupies  a  house,  and  ad- 
mits to  it  frequently  one  and  the  same 
man,  not  her  husband,  for  the  pur- 
pose of,  and  such  man  and  such  woman 
do  at  such  meetings  have,  illicit  sexual 
intercourse,  such  conduct  would  make 
and  constitute  such  house  a  house  of 
assignation,  or  prostitution,  or  ill 
fame;  those  terms  meaning  one  and 
the  same  thing.'  •  .  .  The  ques- 
tion as  to  whether  or  not  the  house  of 
Hattie  Knecht  was  a  house  of  ill  fame, 
or  of  assignation,  or  a  house  of  prosti- 
tution, in  so  far  as  it  has  any  impor- 
tance in  this  case,  was  a  question  of 
fact,  rather  than  of  law,  to  be  deter- 
mined by  the  jury  from  the  evidence 
in  the  cause.  It  is  not  true  as  matter 
of  law,  under  the  statute  of  this  state, 
that  a  house  may  not  be  a  house  of  ill 
fame,  or  of  assignation,  or  of  prostitu- 
tion, unless  it  be  shown  to  be  occupied 
by  more  than  one  prostitute,  or  to  be 
resorted  to  by  other  prostitutes  and 
more  than  one  man,  for  the  purposes 
of  prostitution.  Nor  did  the  court  ma- 
terially err,  we  think,  in  giving  the 
jury,  of  its  own  motion,  instruction 
five  last  above  quoted,  although  it  may 
be  open  to  criticismu  It  is  true,  per- 
haps, that  where  one  prostitute  alone 
lives  in  and  occupies  a  house,  but  fre- 
quently admits  thereto  one  man  only, 
not  her  husband,  for  the  purpose  of 
illicit  sexual  intercourse,  and  they 
there  have  such  sexual  intercourse, 
such  house  may  be  in  fact  a  house  of 
ill  fame,  or  of  assignation,  or  of  prosti- 
tution, within  the  meaning  of  the  stat- 
ute. But  this  is  true,  as  it  seems  to  us, 
as  a  fact  rather  than  as  matter  of  law. 
While  we  are  not  willing  to  reverse 
the  judgment  below  on  account  of  er- 
ror in  the  court's  fifth  instruction 
above  quoted,  we  may  properly  say 
that  it  borders  closely  upon,  if  it  does 
not  invade,  the  province  of  the  jury." 
In  State  v.  Russell  (1895)  95  Iowa, 
406,  64  N.  W.  281,  the  court  sustained 
a  conviction  of  the  crime  of  using  and 
occupying  a  place  for  the  purpose  of 
prostitution,  in  violation  of  the  statute 
providing  that  if  any  person  for  the 
purpose  of  prostitution  resorts  to,  uses, 
or  occupies,  or  inhabits  any  house 
of  ill  fame,  or  place  kept  for  such  pur- 


poses, such  person  shall  be  punished. 
It  was  conceded  in  this  case  that  the 
defendant  was  the  sole  occupant  of  the 
house,  and  in  answer  to  the  contention 
that  the  indictment  did  not  charge  an 
offense  under  the  statute  given,  for 
the  reason  that  it  did  not  appear  there- 
from that  the  place  resorted  to  and  oc- 
cupied was  a  house  of  ill  fame,  or 
place  kept  for  such  purpose,  the  court 
said:  "It  is  true,  it  is  not  expressly 
charged  that  the  place  resorted  to  was 
a  house  of  ill  fame,  or  one  kept  for 
the  purpose  of  prostitution  or  lewd- 
ness ;  but  it  does  allege  that  defendant 
was  in  possession  and  control  of  a 
dwelling  house  which  she  unlawfully 
and  feloniously  resorted  to,  used,  oc- 
cupied, and  inhabited  for  the  purpose 
of  prostitution  or  lewdness.  If  she, 
being  in  control  of  the  house,  used 
and  occupied  it  for  the  purpose  of 
prostitution  and  lewdness,  this  would 
make  it  a  place  kept  for  that  purpose, 
within  the  meaning  of  the  law.  And 
proof  of  a  single  act  of  prostitution 
would  be  sufficient  to  justify  a  convic- 
tion." 

So,  the  residence  of  a  man  and  his 
wife  is  a  house  of  ill  fame,  where  it 
is  habitually  resorted  to  by  lewd  and 
lascivious  men  for  the  purpose  Of  sex- 
ual intercourse  with  the  wife,  although 
no  other  female  ever  lived  at,  or  re- 
sorted to,  such  house.  State  v.  Young 
(1895)  96  Iowa,  262,  59  Am.  St.  Rep. 
371,  65  N.  W.  160. 

In  State  v.  Irvin  (1902)  117  Iowa, 
469,  91  N.  W.  760,  holding  that  a  house- 
holder,  who  has  on  two  occasions  had 
sexual  intercourse  with  his  servant 
while  in  his  own  house,  is  not  guilty 
of  using  his  dwelling  house  for  the 
purpose  of  prostitution  and  lewdness, 
in  violation  of  the  statute  providing 
that  if  any  person,  for  such  purpose, 
resorts  to,  uses,  occupies,  or  inhabits 
any  house  of  ill  fame  or  place  kept 
for  such  purpose,  he  shall  be  punished, 
the  court  said  that  there  was  no  pre- 
tense that  the  defendant's  house  was 
a  house  of  ill  fame,  as  defined  by  an- 
other statutory  provision  to  be  a  house 
resorted  to  for  the  purpose  of  prosti- 
tution or  lewdness. 

Where  a  man  and  his  wife  are  prose- 
cuted for  keeping  a  disorderly  house, 
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the  fact  that  the  house  is  resorted  to 
by  men  for  the  purpose  of  illicit  inter- 
course with  the  wife  alone,  and  it  is 
not  frequented  by  any  other  female, 
does  not  prevent  the  house  from  being 
a  house  of  ill  fame.  State  v.  Gill 
(1911)  150  Iowa,  210,  229  N.  W.  821. 
In  this  case  the  court  said:  "Of 
course,  a  single  act  of  illicit  inter- 
course in  a  place  will  not  alone  con- 
stitute it  a  house  of  ill  fame,  nor,  at 
the  common  law,  did  any  number  of 
incontinent  acts  by  the  proprietor 
with  one  or  many  persons.  .  .  . 
Whether  such  is  the  law,  in  view  of 
language  of  the  statute  and  the  more 
recent  decisions,  need  not  now  be  de- 
termined, for  the  facts  of  this  case  do 
not  bring  it  within  the  rule  as  con- 
tended for.  The  defendants  lived  to- 
gether, and  the  husband,  in  permitting 
his  wife  to  turn  the  house  into  a  place 
of  prostitution,  became  equally  guilty 
with  her.  As  he  was  proprietor  of  the 
place,  even  though  his  wife  may  have 
participated  in  its  government,  any 
acts  of  incontinence  with  her  were  not 
with  the  proprietor,  and  therefore 
might  constitute  the  place  a  bawdy- 
house,  even  though  never  frequented 
by  other  women." 

It  was  held  in  People  y.  Mallette 
(1890)  79  Mich.  600,  44  N.  W.  962, 
that  to  convict  one  of  keeping  a  house 
of  ill  fame,  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness  in 
violation  of  the  statute,  it  was  suf- 
ficient to  show  that  the  house  was  re- 
sorted to  by  men  for  the  purpose  of 
prostitution  with  the  defendant,  and 
that  it  was  unnecessary  to  show  that 
other  lewd  women  resorted  there. 

Under  a  statute  defining  a  disorder- 
ly house  to  be  one  kept  for  prostitu- 
tion, such  a  house  can  be  kept  al- 
though it  is  shown  that  but  one  prosti- 
tute inhabited  such  house,  where  the 
other  essential  elements  of  the  offense 
are  proved.  Raney  v.  State  (1898)  89 
Tex.  Crim.  Rep.  200,  45  S.  W.  489. 

And  under  such  statute  the  char- 
acter of  a  disorderly  house  does  not 
depend  on  the  number  of  prostitutes 
inhabiting  or  visiting  such  house. 
Bates  V.  State  (1908)  45  Tez.  Grim. 
Rep.  420,  76  S.  W.  462. 

But  other  women  besides  the  keeper 


of  the  house  must  resort  thereto,  or 
reside  therein,  to  engage  in  prostitu- 
tion, in  order  to  make  such  house  a 
bawdyhouse  within  the  meaning  of  a 
statute  defining  such  house  to  be  one 
kept  for  prostitution,  or  where  prosti- 
tutes are  permitted  to  resort  or  reside 
for  the  purpose  of  plying  their  voca- 
tion. Riley  v.  State  (1910)  58  Tex. 
Crim.  Rep.  176,  125  S.  W.  582. 

And  under  a  statute  defining  a  com- 
mon bawdyhouse  to  be  a  house,  room, 
set  of  rooms,  or  place  of  any  kind,  kept 
for  purposes  of  prostitution,  to  con- 
stitute such  a  house,  other  women  be- 
sides the  proprietress  must  resort 
thereto  for  purposes  of  prostitution, 
a  house  in  which  the  proprietress 
alone  prostitutes  herself  not  coming 
within  the  statutory  definition.  Rex  v. 
Mannix  (1905)  10  Ont.  L.  Re^.  303, 
10  Can.  (3rim.  Cas.  150.-  In  this  case 
the  court  said:  "I  do  not  think  that 
the  195th  section  of  the  Criminal  Code 
has  made  any  change  in  the  law  as  to 
what  constitutes  or  is  necessary  to 
prove  the  offense  of  keeping  a  common 
bawdyhouse.  Such  a  house  is  defined 
as  'a  house,  room,  set  of  rooms,  or 
place  of  any  kind,  kept  for  purposes 
of  prostitution/  which  is  almost  in 
terms,  and  is  in  substance,  the  lan- 
guage used  by  Mr.  Justice  Stephen  in 
his  Digest  of  the  Criminal  Law,  5th 
ed.  p.  142,  in  defining  the  common-law 
offense,  viz. :  A  house,  or  room,  or  set 
of  rooms,  in  any  house,  kept  for  pur- 
poses of  prostitution.  .  .  .  The 
Code  has,  in  my  opinion,  simply  adopt- 
ed the  definition  of  the  common-law 
offense,  and  we  ought  not,  by  construc- 
tion, to  create  a  new  offense  unless  we 
can  clearly  see  that  this  is  the  obvious 
and  necessary  meaning  of  the  act." 

The  same  holding  was  made  in  Rex 
V.  Young  (1902)  14  Manitoba  L.  R.  58, 
6  Can.  Crim.  Cas.  42,  and  in  Rex  v. 
Osberg  (1905)  15  Manitoba  L.  B.  147, 
9  Can.  Crim.  Cas.  180. 

But  under  such  statutes,  as  amended 
so  as  to  read  that  a  common  bawdy- 
house is  a  house,  room,  set  of  rooms, 
or  place  of  any  kind,  occupied  for  pur- 
poses of  prostitution,  or  occupied  or 
resorted  to  by  one  or  more  persons, 
for  such  purposes,  the  last  clause  be- 
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ing  the  amendment,  it  was  held  in  Rex 
V.  Mercier  (1908)  13  Can.  Grim.  Gas. 
475,  that  a  room  in  a  hotel  habitually 
resorted  to  by  only  one  prostitute  and 
her  paramour  for  purposes  of  prosti- 


tution was  a  common  bawdyhouse. 
The  court  in  this  case  said,  in  sub- 
stance, that  under  the  law  as  it  ex- 
isted before  the  amendment  it  would 
have  held  the  contrary.  6.  Y.  I. 


CHARLES  S.  MYERS,  Respt., 

V. 

MARY  A.  EBY  (Formerly  Mary  A.  Bertholf ) ,  Admrx.,  etc.,  of  John  W. 

Bertholf,  Deceased,  et  al.,  Appts. 

Idaho  Supreme  Court  ^-^  October  1,  1920 . 
(—  Idaho,  — ,  193  Pac  77.) 

Acknowledgment  —  by  telephone  —  validity. 

1.  Where  the  personal  presence  of  a  parly  before  an  officer  is  a  require- 
ment of  the  statute,  an  acknowledgment  made  by  a  person  not  in  the 
presence  of  the  officer,  by  means  of  the  telephone,  is  void. 

[See  note  on  this  question  beginning  on  page  638.] 

—personal  presence. 

2.  The  statute  of  Idaho  requires 
that  a  person  acknowledging  the  ex- 
ecution of  an  instrument  shall  be  per- 

Headnotes  by  Rice,  J. 


sonally  present  before  the  officer  wh» 
takes  and  certifies  such  acknowledg- 
ment. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Clear- 
water County  (Steele,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
foreclose  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Orland  &  Lee,  for  appel- 
lants: 

The  execution  of  the  release  of  the 
mortgage  of  April  1, 1911,  by  plaintiff, 
and  the  taking  of  a  new  mortgage 
from  defendant  Eby,  as  administra- 
trix, if  any  mistake  there  be,  was  in 
ignorance  of  law,  was  one  of  law,  and, 
in  the  absence  of  fraud,  misplaced 
confidence,  undue  influence,  or  some 
other  recognized  equitable  ground, 
constitutes  no  ground,  either  in  law 
or  equity,  for  relief. 

Guy  V.  DuUprey,  16  Cal.  198,  76 
Am.  Dec.  518;  Goodenow  v.  Ewer,  16 
Cal.  461,  76  Am.  Dec.  540;  Kenyon  v. 
Welty,  20  Cal.  638,  81  Am.  Dec.  137; 
Pitcher  v.  Hennessey,  48  N.  Y.  416; 
Hunt  V.  Rhodes,  1  Pet.  1,  7  L.  ed.  27 ; 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5 
L  ed.  590 ;  Utermehle  v.  Norment,  197 
U.  S.  52,  49  L.  ed,  655,  25  Sup.  Ct.  Rep. 
291,  8  Ann.  Cas.  520;  Pierson  v.  Arm- 
strong, 1  Iowa,  282,  63  Am.  Dec.  441; 


Garwood  v.  Eldridge,  2  N.  J.  Eq.  145, 
34  Am.  Dec  196 ;  10  R.  G.  L.  308. 

The  acknowledgment  of  a  convey- 
ance of  real  estate  in  or  by  means  of  a 
telephone  conversation,  and  not  in  the 
presence  of  the  officer  taking  the  ac- 
knowledgment, is  in  violation  of  the 
intent  and  spirit  of  the  law  of  the 
state,  and,  if  permitted,  creates  an 
opportunity  for  the  commission  of  the 
grossest  kind  of  fraud,  with  very  little 
liability  of  detection  of  the  perpetra- 
tor. 

Wilson  V.  Wilson,  6  Idaho,  602,  57 
Pac.  708;  Wester  v.  Hurt,  123  Tenn. 
508,  30  L.R.A.(N.S.)  359,  130  S.  W. 
842,  Ann.  Cas.  1912G,  329;  Gilpin  v. 
Savage,  201  N.  Y.  167,  34  L.R.A. 
(N.S.)  417,  94  N.  E.  656,  Ann.  Cas. 
1912A,  861;  Livingston  v.  Kettelle,  6 
111.  116,  41  Am.  Dec.  166. 

Messrs.  Randall  &  Becker  for  re- 
spondent. 
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Rice,  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  instituted  by  re- 
spondent Myers  for  the  foreclosure 
of  a  mortgage  bearing  date  of  April 
1,  1911,  executed  by  John  W. 
Bertholf  and  Mary  A.  Bertholf,  hi? 
wife,  covering  communitj  real  es- 
tate occupied  by  the  mortgagors  as 
a  residence.  After  the  death  of 
John  W.  Bertholf,  Mary  A.  Bertholf 
was  appointed  administratrix  of  his 
estate.  Respondent  in  due  time  pre- 
sented his  claim  against  the  estate, 
ahd  it  was  allowed  by  the  admin- 
istratrix and  the  probate  court, 
llie  note  not  having  been  paid,  on 
April  18,  1914,  respondent  and  the 
administratrix  met  in  the  office  oi 
the  probate  judge,  and  agreed  that 
a  new  note  and  mortgage  should  be 
executed  by  the  administratrix,  ex- 
tending the  time  of  payment,  in  case 
such  new  note  and  mortgage  could 
be  given.  They  were  advised  by  the 
probate  judge  that  the  administra- 
trix had  power  to  execute  the  new 
note  and  mortgage  were  thereupon 
petition  was  filed  with  the  probate 
court  by  the  administratrix  for  au- 
thority to  execute  the  same,  and  an 
order  granting  such  authority  was 
made  by  the  probate  judge.  At  the 
time  this  order  was  made  there  was 
no  statute  in  this  state  authorizing 
th^  administratrix  to  mortgage  the 
property  of  the  estate,  upon  an 
order  of  the  probate  court,  or  other- 
wise. Upon  delivery  of  the  last- 
mentioned  note  and  mortgage, 
respondent  delivered  to  the  admin- 
istratrix the  first  note  and  mort- 
gage, and  executed  and  delivered  to 
her  a  satisfaction  thereof.  The  first 
note  and  mortgage,  and  thereupon  a 
destroyed.  Mary  A.  Bertholf  there- 
after became  the  wife  of  Sam  Eby. 

Respondent  bases  his  claim  of 
right  to  foreclose  the  mortgage  of 
April  1,  1911,  upon  the  ground  that 
the  mortgage  executed  by  the  ad- 
ministratrix on  April  18,  1914,  was 
void,  and  that  the  same  was  de- 
livered by  the  administratrix  and 
accepted  by  respondent  through  mu- 
tual mistake.  Judgment  was  en- 
tered for  respondent,  and  Mrs.  Eby 


and  her  son-in-law,  C.  C.  Linehan, 
who  was  made  a  party  to  the  action, 
appealed. 

Appellant  Eby  alleged  in  her  an- 
swer that  the  mortgage  of  April  1, 
1911,  was  not  acknowledged  by  her, 
and  it  is  urged  that,  since  the  prop- 
erty mortgaged  was  community 
property,  occupied  by  the  mortga- 
gors as  a  residence,  the  mortgage 
was  void.  In  our  j  udgment  a  consid- 
eration of  this  contention  of  appel- 
lants will  dispose  of  the  case.  Rev. 
Codes,  §  3106,  which  was  in  effect 
at  the  time  this  mortgage  was 
given,  is  as  follows:  "No  estate  in 
the  homestead  of  a  married  person, 
or  in  any  part  of  the  community 
property  occupied  as  a  residence  by 
a  married  person  can  be  conveyed 
or  encumbered  by  act  of  the  party, 
unless  both  husband  and  wife  join 
in  the  execution  of  the  instrument 
by  which  it  is  so  conveyed  or  en- 
cumbered, and  it  be  acknowledged 
by  the  wife  as  provided  in  chapter 
3  of  this  title." 

There  was  appended  to  the  mort- 
gage a  certificate  of  acknowledg- 
ment executed  by  F.  H.  Judd,  jus- 
tice of  the  peace,  bearing  date  April 
1,  1911,  which  recites  that  John  W. 
Bertholf  and  Maiy  A.  Bertiiolf  ap- 
peared before  him  and  acknowl- 
edged that  they  signed  and  sealed 
the  mortgage  as  their  free  and  vol- 
untary act.  At  the  trial  of  the  case, 
Mrs  Eby  testified  that  she  never  ap- 
peared before  the  justice  of  the 
peace  at  any  time  and  acknowl- 
edged the  execution  of  the  mort- 
gage. Respondent  proved  by  the 
justice  of  the  peace  who  executed 
the  certificate  of  acknowledgment, 
ment  of  Mary  A.  Bertholf  was  taken 
through  the  telephone.  The  testi- 
mony of  the  justice  of  the  peace  was 
not  offered  for  the  purpose  of  im- 
peaching any  of  the  facts  recited  by 
him  in  his  official  certificate,  but  was 
offered  in  rebuttal,  in  support  there- 
of, by  the  only  party  who  could 
have  objected  to  an  impeachment  of 
the  certificate  that  the  acknowledg- 
This  action  was  equivalent  to  an 
admission  on  the  part  of  respond- 
ent that  the  acknowledgment  was 
taken  by  me^ns  of  the  telephone, 


MYERS 

(—  Idaho,  — , 

and  not  otherwise,  and  both  the  re- 
spondent and  the  court  are  bound 
thereby.  This  situation  renders  in- 
applicable to  this  case  the  holdings 
of  this  court  in  the  cases  of  First 
Nat  Bank  v.  Glenn,  10  Idaho,  224, 
109  Am.  St.  Rep.  204,  77  Pac.  623; 
Gray  v.  Law,  6  Idaho,  559,  96  Am. 
St  Rep.  280,  57  Pac.  436;  North- 
western &  P.  H.  Bank  v.  Rauch,  5 
Idaho,  752,  51  Pac.  764,  and  Chris- 
tensen  v.  HoUingsworth,  on  rehear- 
ing 6  Idaho,  94,  53  Pac.  271,  as  to 
the  character  of  evidence  necessary 
to  impeach  a  certificate  of  acknowl- 
edgment It  presents  the  question 
as  to  whether  an  acknowledgment 
taken  by  means  of  the  telephone  is 
void. 

Comp.  Stat  §§  5392,  5393,  5394, 
and  5395,  read  as  follows : 

"[5392]  The  acknowledgment  of 
an  instrument  must  not  be  taken, 
unless  the  officer  taking  it  knows,  or 
has  satisfactory  evidence,  on  the 
oath  or  affirmation  of  a  credible  wit- 
ness, that  the  person  making  such 
acknowledgment  is  the  individual 
who  is  described  in,  and  who  execut- 
ed, the  instrument;  or,  if  executed 
by  a  corporation,  that  the  person 
making  such  acknowledgment  is  the 
president  or  secretary  of  such  cor- 
poration. 

"  [6393]  The  acknowledgment  of 
a  married  woman  to  any  instrument 
in  writing  shall  be  taken  and  cer- 
tified to  in  the  same  manner  and 
form  as  that  of  a  single  person,  and 
must  be  substantially  in  the  form 
prescribed  by  §  5395. 

"[5394]  An  officer  taking  the  ac- 
knowledgment of  an  instrument 
mast  indorse  thereon  a  certificate 
substantially  in  the  forms  herein- 
after prescribed. 

"[5395]  The  certificate  of  ac- 
knowledgment, unless  it  is  other- 
wise in  this  chapter  provided,  must 
be  substantially  in  the  following 
form: 
"State  of  Idaho,  County  of ,  ss. 

"On  this day  of ,  in  the 

year  of ,  before  me  (here  in- 
sert tiie  name  and  quality  of  the 
ofScer),  personally  appeared  , 
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known  to  me  (or  proved  to  me  on 

the  oath  of ),  to  be  the  person 

whose  name  is  subscribed  to  the 
within  instrument,  and  acknowl- 
edged to  me  that  he  (or  they)  exe- 
cuted the  same.'' 

Clearly  these  sections  of  the  stat- 
ute require  that  the  ^cknowied*. 

person    acknOWledg-    ment-pcr.onal 

ing  the  execution  of  »'*■*»«*• 

an  instrument  shall  be  personally 

present  before  the  officer. 

Where  the  personal  presence  of  a 
party  before  an  officer  is  a  require- 
ment of  the  statute,  an  acknowl- 
edgment of  a  person  not  in  the 
presence      of      the 

officer,  taken  by  TiTiditrf''''''"'^ 
means  of  the  tele- 
phone, is  not  a  mere  irregularity. 
It  is  beyond  the  power  of  the  officer 
to  take  an  acknowledgment  in  that 
manner.  The  recitals  in  the  certifi- 
cate in  such  case  become  a  mere 
fabrication.  Hutchinson  v.  Stone, 
—  Fla.  — ,  84  So.  151;  Roach  v. 
Francisco,  138  Tenn.  357,  1  A.L.R. 
1074,  197  S.  W.  1099;  Wester  v. 
Hurt,  123  Tenn.  508,  30  L.R.A. 
(N.S.)  358,  130  S.  W.  842,  Ann. 
Cas.  1912C,  329;  Le  Mesnager  v. 
Hamilton,  101  Cal.  532,  40  Am.  St. 
Rep.  81,  35  Pac.  1054. 

Respondent  cites  the  case  of  Ban- 
ning V.  Banning,  80  Cal.  271,  13 
Am.  St.  Rep.  156,  22  Pac.  210,  but 
the  case  is  not  in  point  under  the 
conditions  that  exist  In  this  case. 
In  Le  Mesnager  v.  Hamilton,  supra, 
the.  court  refers  to  the  Banning  Case 
in  the  following  language:  "In 
Banning  v.  Banning,  the  wife  ac- 
knowledged the  deed  through  a  tele- 
phone, and  afterwards  delivered  the 
deed,  apparently  properly  acknowl- 
edged, to  the  grantees,  who  were  not 
shown  to  have  had  any  notice  of  the 
manner  in  which  the  acknowledg- 
ment was  taken.  Under  these  cir- 
cumstances, the  court  held  that  the 
certificate  was  conclusive,  and  that 
the  married  woman  could  not  avoid 
her  deed  because  of  the  fact  that  she 
did  not  personally  appear  in  the  ac- 
tual presence  of  the  officer  certify- 
ing to  the  acknowledgment.     That 
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was  all  that  was  decided  there,  and 
that  case  is  authority  for  nothing 
more." 

Under  Rev.  Codes,  §  3106,  an  ac- 
knowledgment by  the  wife,  as  pro- 
vided by  law,  was  essential  to  the 
validity  of  the  mortgage. 


The  judgment  must  be  reversed. 
(Tosts  awarded  to  appellants. 

Morgan,  Ch.  J.,  and  Budge,  J., 

concur. 

Petition    for    rehearing    denied 
November  19,  1920. 


ANNOTATION. 
Acknowledgment  or  oath  over  telephone. 


The  holding  of  the  reported  case 
(Myers  v.  Eby,  ante,  535)  that, 
where  the  personal  presence  of  a  par- 
ty before  an  officer  is  a  requirement  of 
the  statute,  an  acknowledgment  can- 
not be  taken  over  the  telephone,  is 
sustained  by  the  majority  of  the  few 
cases  which  have  passed  upon  the 
question.  Hutchinson  v.  Stone  (1920) 
—  Fla.  — ,  84  So.  151 ;  Wester  v.  Hurt 
(1910)  123  Tenn.  509,  30  L.R.A.(N.S.) 
358,  130  S.  W.  842,  Ann.  Cas.  1912C, 
329;  Roach  v.  Francisco  (1917)  138 
Tenn.  357,  1  A.L.R.  1074,  197  S.  W. 
1099. 

Thus,  in  Hutchinson  v.  Stone  (Fla«) 
supra,  a  suit  to  foreclose  a  mortgage 
alleged  to  have  been  executed  by  hus- 
band and  wife,  in  which  it  was  shown 
that  the  acknowledgment  by  the  wife 
was  taken  over  a  telephone,  the  court, 
referring  to  a  statute  which  provided 
that  the  acknowledgment  by  a  married 
woman  must  be  "before  some  officer 
authorized  to  take  acknowledgments 
of  deeds,  separately  and  apart  from 
her  husband,"  said:  "An  acknowledg- 
ment made  to  the  officer  over  a  tele- 
phone wire  by  the  married  woman, 
who  is  not  present  with  the  officer,  is 
not  an  acknowledgment  *before*  the 
officer,  as  is  expressly  required  by  the 
statute.  The  nature  of  the  acknowl- 
edgment required  by  the  statute  to  be 
made  by  the  married  woman  to  the 
officer  renders  it  essential  that  she  in 
fact  be  'before,*  that  is,  in  the  personal 
presence  of,  the  officer  when  the  ac- 
knowledgment is  made  to  him  by  her." 

And  in  Wester  v.  Hurt  (1910)  123 
Tenn.  509,  30  L.R.A.(N.S.)  358,  130  S. 
W.  842,  Ann.  Cas.  1912C,  329,  supra, 
the  court,  in  holding  void  the  deed  of 
a  married  woman  acknowledged  over 
the  telephone,  said:     "The  deed  of  a 


married  woman  living  with  her  hus- 
band, conveying  her  general  estate,  is 
void  without  her  privy  examination. 
The  form  of  this  examination  is  pre- 
scribed by  statute   (Shannon's  Oode, 
§  3753),' and  every  material  part  of 
this  form  is  necessary  to  make  the 
probate   of  the   deed  valid   upon  its 
face.    The  action  of  the  officer  taking 
the  acknowledgment  is  a  judicial  one, 
and  establishes  by  judicial  force:    (1) 
That  there  was  a  personal  interview 
between  him  and  the  bargainer;  (2) 
that  this  interview  was  private  and 
apart  from  the  husband;  and  (3)  that 
the  execution  of  the  deed  was  con- 
fessed to  have  been  made  freely,  vol- 
untarily,   and    understandingly,    and 
without  compulsion  or  constraint  from 
her  husband,  for  the  purposes  therein 
contained.    •    •    •    It  is  clear  that  if 
the  officer  taking  the  privy  examina- 
tion of  the  married  woman  does  not 
have  a  personal  interview  with  her, 
and  does  not  propound  the  required 
questions  to  her  while  in  her  presence, 
he  cannot  determine  judicially  wheth- 
er the  deed  has  been  executed  in  the 
manner  and  under  the  conditions  that 
the  law  requires,  in  order  to  make  a 
valid  conveyance  of  a  married  woman's 
estate.    This  is  manifest  from  the  lan- 
guage of  the  statute  itself.    The  officer 
is  to  determine  as  a  matter  of  judicial 
judgment  that  she  did  execute  the  in- 
strument freely,  voluntarily,  and  un- 
derstandingly,   and   without   compul- 
sion or  constraint  from  her  husband; 
and  this  he  cannot  do  out  of  her  pres- 
ence, because  her  appearance,  man- 
ner, and  demeanor  may  become  more 
potent    factors  ,  in    ascertaining    the 
truth  of  this  than  mere  formal  an- 
swers   to    questions.      The    language 
employed  by  the  legislature  in  pre- 
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scribing  the  form  of  the  certificate 
made  by  the  officer  taking  the  exam- 
ination precludes  a  construction  which 
would  uphold  an  acknowledgment  tak- 
en in  this  way,  and  therefore  it  was 
clearly  not  within  the  legislative  in- 
tent that  this  should  be  done." 

The  later  case  of  Roach  v.  Francisco 
(1917)  138  Temu  357,  1  A.L.R.  1074, 
197  S.  W.  1099,  supra,  follows  Wester 
T.  Hurt  (Tenii.)  supra,  and  the.  court, 
after  setting  forth  the  conclusion 
reached  in  the  previous  case,  says: 
''Such  a  conclusion  was  inevitable 
from  our  previous  decisions,  constru- 
ing the  foregoing  section  of  the  Code. 
•  .  .  We  know,  as  a  matter  of  his- 
tory, that  the  legislature  did  not  con- 
template that  the  solemn  act  would 
be  done  by  teliephone,  for  the  reason 
that  there  were  no  telephones  when  the 
statute  was  enacted  in  1715, 1813, 1833, 
and  we  cannot  construe  such  an  ac- 
knowledgment to  fall  within  it,  be- 
cause the  words  employed  by  the  leg- 
islature forbid  such  a  construction." 

Oaths  taken  over  the  telephone  are 
likewise  held  to  be  invalid.  Games  v. 
Games  (1912)  138  Ga.  1,  74  S.  E.  785; 
Sullivan  v.  First  Nat.  Bank  (1904)  37 
Tex.  Civ.  App.  228,  83  S.  W.  421. 

C!ames  v.  Games  (6a.)  supra,  in- 
volved the  sufficiency  of  the  verifica- 
tion of  a  petition  for  alimony  and  at- 
torney's fees,  and  for  a  writ  of  ne 
exeat.  The  form  of  verification  was 
regular  on  its  face,  but  it  was  shown 
that  it  had  been  sworn  to  over  the 
telephone,  if  at  all,  and  that  the  notary 
signed  it,  without  ever  seeing  the 
plaintiff  about  the  matter.  The  court 
said:  "In  order  to  make  an  affidavit, 
there  must  be  present  the  officer,  the 
afifiant,  and  the  paper,  and  there  must 
be  something  done  which  amounts  to 
the  administration  of  an  oath.  There 
must  t>e  some  solemnity,  not  mere 
telephone  talk.  Long-distance  swear- 
ing is  not  permissible.  Telephonic 
affidavits  are  unknown  to  the  law.  A 
moment's  thought  will  show  a  sound 
reason  for  this.  An  officer  hears  a 
voice  coming  through  the  receiver  of 
a  telephone.  For  identification  he 
must  rely  on  recognition  of  the  voice 
(if  he  knows  it)  and  the  statement  of 
the  person  as  to  who  he  or  she  is. 


Reference  is  made  to  some  paper,  more 
or  less  fully  described.  Later,  a  third 
person  presents  to  the  notary  a  paper 
as  being  the  one  sworn  to.  How  does 
the  notary  know,  except  by  hearsay, 
that  the  paper  presented  is  the  identi- 
cal paper  mentioned?  If  this  is  an 
oath,  when  is  it  taken, — when  the  tele- 
phone message  is  sent,  or  when  the 
paper  is  later  presented  by  the  third 
person?  Where  is  it  taken, — at  the. 
place  where  the  affiant  is,  or  that 
where  the  officer  is?  Suppose  they 
should  be  in  different  counties,  where 
would  be  the  jurisdiction  of  a  prosecu- 
tion for  perjury,  if  the  oath  were  un- 
true? It  will  be  seen  that  great  con- 
fusion might  easily  arise  from  such  a 
system," 

In  Sullivan,  v.  First  Nat.  Bank 
(Tex.)  supra,  the  court,  in  upholding 
the  refusal  of  the  trial  court  to  con- 
sider an  application  for  continuance 
on  the  ground  that  it  had  been  sworn 
to  over  the  telephone,  said:  "We 
think,  therefore,  the  law  requires  the 
affiant  to  be  in  the  personal  presence 
of  the  officer  administering  the  oath. 
Not  to  the  end  that  the  officer  may 
know  him  to  be  the  person  he  rep- 
resents himself  to  be,  for  it  is  not  re- 
quired that  the  affiant  be  identified, 
or  introduced,  or  be  personally  known 
to  the  officer;  but  to  the  end  that  he 
be  certainly  identified  as  the  person 
who  actually  took  the  oath." 

In  Re  Napolis  (1915)  169  App.  Div. 
469,  155  N.  Y.  Supp.  416,  an  attorney 
was  severely  censured  for  taking  an 
affidavit  over  the  telephone.  The  court 
said:  "Of  course,  such  a  method  of 
administering  an  oath  is  entirely  il- 
legal and  unauthorized,  and  respond- 
ent, in  acting  as  he  did,  was  guilty  of 
a  misdemeanor  .  .  .  The  offense  is 
a  serious  one  and  receives  the  severe 
condemnation  of  the  court.  .  .  .  The 
court  again  wishes  to  express  its 
condemnation  of  the  acts  of  notaries 
in  taking  acknowledgments  or  affida- 
vits without  the  presence  of  the  party 
whose  acknowledgment  is  taken,  or 
the  affiant,  and  that  it  will  treat  as 
serious  professional  misconduct  the 
act  of  any  notary  thus  violating  his 
official   duty."     The   question   of  the 
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validity  or  effect  of  the  affidavit  itself 
was  not  involved  in  this  case. 

Banning  v.  Banning  (1889)  80  Cal. 
271,  13  Am.  St.  Rep.  156,  22  Pac.  210, 
in  which  deeds  acknowledged  by  a 
married  woman  over  the  telephone 
were  held  valid,  seems  to  be  somewhat 
out  of  line  with  the  other  cases.  The 
court  said:  'The  special  and  only 
ground  of  objection  to  the  sufficiency 
of  the  execution  of  those  deeds  is  that 
at  the  time  the  deeds  were  acknowl- 
edged the  defendant  was  a  married 
woman,  and  was  not  visibly,  and 
therefore  not  personally,  present  be- 
fore the  notary  at  the  time  he  took 
her  acknowledgment  through  a  tele- 
phone, she  then  being  3  miles  distant 
from  him,  as  appears  by  the  addi- 
tional findings.  The  answer  to  this 
objection  is  that,  in  the  absence  of 
fraud,  duress,  accident,  and  mistake, 
the  certificate  of  the  notary  in  due 
form  of  law  is  conclusive  of  the  mate- 
rial facts  therein  stated.  The  facts 
stated  in  the  additional  findings  were 
not  admissible  as  evidence  to  dispute 
the  official  certificate*,  of  the  notary; 
and,  if  admitted,  should  have  been 
disregarded,  as  they  evidently  were, 
by  the  trial  court.  It  is  admitted  that 
the  certificate  of  the  notary  is  in  due 
form;  and  it  is  not  alleged  or  pre- 
tended by  the  defendant  that  she  did 
not  voluntarily  sign  and  deliver  the 
deeds;  nor  that  she  did  not  volunta- 
rily, and  without  the  hearing  of  her 
husband,  acknowledge  the  execution 
of  them  through  the  telephone,  after 
having  been  informed  by  the  notary 
of  their  contents ;  nor  that  any  decep- 
tion or  fraud  was  practised  to  induce 
her  to  execute  the  deeds;  nor  even 
that  the  plaintiffs  had  notice  of  the 
manner  in  which  it  is  alleged  that 
she  acknowledged  the  execution 
through  the  telephone.     These  par- 


ticulars are  not  stated  for  the  purpose 
of  maintaining  that,  under  any  cir- 
cumstances, an  acknowledgment  of  a 
deed  may  be  taken  through  a  tele- 
phone, but  for  the  sole  purpose  of 
showing  that  there  is  no  pretense  of 
fraud,  duress,  or  mistake."  While, 
as  will  be  seen,  the  court  called  at- 
tention to  the  fact  that  it  is  not  decid- 
ed  that  under  any  circumstances  an 
acknowledgment  of  a  deed  may  be 
taken  through  the  telephone,  the  ac- 
tual effect  of  the  decision  seems  to  be 
that  acknowledgments  so  taken  will 
be  held  good,  in  the  absence  of  a 
showing  of  fraud,  duress,  or  mistake. 

It  is  somewhat  difficult  to  determine 
from  the  rather  abbreviated  report  of 
Simmons  v.  Royal  Bank  (1915)  22 
B.  C.  369,  27  D.  L.  R.  723,  exactly  what 
force  is  to  be  given  to  its  holding  on 
this  point.  This  was  an  action  to  set 
aside  a  mortgage  given  by  a  married 
woman  to  secure  a  debt  of  her  hus- 
band. In  the  course  of  its  opinion 
dismissing  the  action,  the  court  says: 
"I  find  that  the  acknowledgrment  was 
taken  by  the  solicitor  over  the  tele- 
phone at  a  time  when  her  husband 
was  in  the  house,  and  probably  within 
hearing.  In  my  opinion  such  ac- 
knowledgment was  not  taken  in 
accordance  with  the  provisions  of  the 
Land  Registry  Act,  but  Whatever  may 
be  the  effect  of  this,  I  hold  it  does  not 
make  out  the  cause  of  action  set  up 
in  these  proceedings." 

Attention  should  perhaps  be  called 
to  the  facts  that,  in  every  case  which 
has  been  found  in  which  the  validity 
of  an  acknowledgment  has  been  ques- 
tioned because  it  was*  taken  over  the 
telephone,  the  acknowledger  was  a 
married  woman,  and  that  the  statute 
required  special  formalities  in  the 
taking  of  acknowledgments  of  such 
persons.  M.  A.  L. 
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WILLIAM  FARRELL,  Admr.,  etc.»  of  Mary  Farrell,  Deceased,  Appt., 

V. 

JAMES  A.  RECORDS. 

Kentuehy  Court  of  Appeals  ^  Marph  16,  1920, 
(187  Ky.  468,  219  S.  W.  792.) 

Limitation  of  actions  —  compliance  with  conditions. 

L  An  acknowledgment  sufficient  to  take  a  debt  out  of  the  Statute  of 
Limitations  cannot  be  deduced  from  a  promise  or  an  offer  to  pay  a  part 
of  the  debt,  or  to  pay  the  whole  debt  in  a  particular  manner,  or  at  a  specified 
time,  or  upon  specified  conditions,  which  offer  is  not  accepted  according 
to  its  terms. 

iSee  note  on  this  question  beginning  on  jfage  544.] 


Executor  and  administrator  —  settle- 
ment of  claim  —  efifect  of  attorney's 
lien. 

2.  An  agreement  by  an  executor  to 
settle  a  claim  of  an  heir  against  an  es- 
tate by  a  cash  payment  and  a  credit 
upon  a  debt  which  the  heir  is  alleged 
to  have  owed  the  estate  applies  only  to 
one  half  of  his  interest,  where  he  has 
agreed  to  give  his  attorney  a  half  in- 
terest in  what  he  was  awarded  from 
tiie  estate  for  prosecuting  his  claim 
i^ainst  the  estate. 

Limitation  of  actions  —  conditional 
promise  —  efifect  on  bar. 

3.  The  terms  and  conditions  accom- 


panying an  offer  to  pay  a  claim  barred 
by  the  Statute  of  Lunitations  must  be 
strictly  complied  with  to  bind  the 
promisor  and  remove  the  bar  of  the 
statute. 

[See  17  R.  C.  L.  902.] 

—  impossibility  of  crediting  allowance 
—  attomesr's  lien. 

4.  The  bar  of  the  Statute  of  Limita- 
tions in  favor  of  a  debt  to  an  estate  is 
not  removed  by  an  offer  to  permit 
credit  of  a  portion  of  it  upon  a  claim 
against  the  estate,  if  it  is  impossible 
to  make  the  allowance  because  of  an 
attorney's  lien  on  the  claim  against  the 
estate. 

[See  17  R.  C.  L.  902.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Boone 
County  dismissing  a  petition  filed  for  the  cancelation  of  a  deed  and  for 
the  enforcement  of  a  claim  against  the  estate  of  plaintiff's  intestate.-  A/- 
finned.  • 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  T.  Murphy  and  O.  M.     ords  for  $1,500.    It  was  barred  by 


Rogers  for  appellant. 

Messrs.  Tomlin  &  Vest  and  B.  F. 
Menifee  for  appellee. 

Sampson,  J.,  delivered  the  opinion 
of  the  court : 

In  an  action  to  settle  the  estate 
of  Mary  Farrell,  deceased,  James  A. 
Records  was  adjudged  entitled  to  a 
one-sixth  undivided  interest  after 
the  payment  of  debts.  All  the  prop- 
erty was  sold,  and  it  was  found  that 
Records's  share  was  worth  about 
?1,100.  Mrs.  Farrell  in  her  lifetime 
had  boarded,  lodged,  and  cared  for 
the  daughter  of  Records,  for  which 
the  estate  held  a  claim  against  Rec- 


the  Statutes  of  Limitation,  but  the 
administrator,  William  Farrell,  and 
his  attorney,  J.  T.  Murphy,  went  to 
Louisville  and  called  on  Records  and 
presented  the  claim  of  the  estate  for 
taking  care  of  his  child.  Records 
conditionally  acknowledged  his  in- 
debtedness, but  said  he  had  no  money 
with  which  to  pay  the  claim.  There- 
upon the  administrator  suggested 
that  Records  could  satisfy  the  claim 
by  turning  back  to  the  estate  his 
one-sixth  interest  therein.  This 
Records  did  not  want  to  do,  but 
finally  agreed  with  the  administra- 
tor to  pay  $700  in  full  satisfaction 
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of  his  indebtedness  to  the  estate, 
provided  his  interest  was  reckoned 
at  $1,200,  and  the  estate  would  pay 
him  the  balance  or  its  value,  $500. 
This  the  administrator  agreed  to  do, 
and  he  and  his  attorney  left  for 
home,  with  an  agreement  to  return 
within  a  few  days  with  the  proper 
deed,  to  be  signed  and  executed  by 
Records,  conveying  his  interest  to 
the  estate,  and  a  check  for  $500  pay- 
able to  Records.  When  the  litiga- 
tion started  there  was  some  question 
whether  Records,  who  was  the  son- 
in-law  of  Mrs.  Farrell,  was  entitled 
to  a  one-sixth  in  the  estate,  and  he 
employed  John  L.  Vest  as  attorney 
to  represent  him,  and  Vest  did  rep- 
resent him  in  the  two  actions,  which 
had  been  consolidated  and  were  then 
pending.  For  his  services  Vest  was 
to  receive  a  fee  equal  to  50  per  cent 
of  the  amount  recovered  by  Records, 
and  this  was  a  lien  upon  Records's 
one-sixth  interest.  As  soon  as  the 
administrator  and  his  attorney  left 
Louisville,  after  entering  into  the 
agreement  with  Records  to  purchase 
his  interest.  Records  wrote  his  at- 
torney. Vest,  at  Walton,  Kentucky, 
telling  him  that  the  administrator 
had  been  to  see  him,  and  they  had 
entered  into  an  arrangement.  Im- 
mediately upon  the  receipt  of  this 
Letter  Vest  obtained  from  his  bank 
at  Walton  a  New  York  draft  for 
$500,  and  went  to  Louisville  to  see 
Records.  He  proposed  to  pay  Rec- 
ords $500  for  his  one-half  interest 
in  the  one-sixth  of  the  Farrell  es- 
tate, and  thus  settle  the  whole  mat- 
ter so  far  as  Records  was  concerned, 
and  Records  agreed  to  this,  and  on 
that  day  executed  to  Vest  a  deed  for 
his  interest  in  the  Farrell  estate. 

As  soon  as  the  administrator  of 
the  Farrell  estate  learned  of  these 
facts,  he  brought  this  action  against 
James  A.  Records  and  John  L.  Vest, 
praying  a  cancelation  of  the  deed 
from  Records  to  Vest  and  for  judg- 
ment against  Records  for  $700  on 
the  claim  of  the  administrator  of  the 
Farrell  estate,  and  the  subjection  of 
the  interest  of  Records  in  the  estate 
to.  the  pajnnent  of  this  claim.  Rec- 
ords did  not  answer,  but  John  L. 


Vest  filed  answer,  traversing  all  the 
allegations  of  the  petition  in  so  far 
as  fraud  and  collusion  were  averred 
against  Vest  and  Records,  and  he 
affirmatively  set  up  his  claim  and 
right  to  a  one-half  undivided  inter- 
est in  the  one-sixth  interest  of  Rec- 
ords in  the  Farrell  estate  under  his 
contract  for  an  attorney  fee  equal  to 
50  per  cent  of  the  amount  recovered 
by  Records.  Issue  was  joined  by 
reply  filed  by  the  administrator. 
Proof  was  taken,  and,  the  cause 
being  submitted  for  final  judgment, 
the  petition  of  the  administrator 
was  dismissed  and  the  estate  ad- 
judged not  entitled  to  take  anything 
thereby.  From  this  judgment  the 
administrator  appeals. 

From  the  evidence  we  have  no 
doubt  that  Records  acknowledged 
his  indebtedness  to  the  estate  and 
agreed  to  pay  same  according  to  the 
terms  of  the  contract  recited  by  the 
administrator  and  his  witnesses; 
nor  have  we  any  doubt  of  the  right 
of  John  L.  Vest  as  attorney  to  a  fee  . 
equal  to  50  per  cent  of  the  amount 
recovered  by  Records.  This  attor- 
ney fee  was  a  lien  upon  the  Records 
interest  in  the  Farrell  estate.  If 
Records  had  carried  out  the  contract 
with  FarreU's  administrator,  as  al- 
leged by  the  plaintiff,  the  estate 
would  not  have  been  greatly  bene- 
fited thereby,  because  the  adminis- 
trator had  agreed  to  pay  Records 
$500  in  cash  and  credit  Records 
with  $700  in  full  satisfaction  of  the 
estate's  claim  against  Records  for 
taking  care  of  his 
child.    If  the  estate  Bxecntor  ma 

,     **    •    .  ,   . ,      \»  ^"  ^A       administrator— 

had  paid  the  $500  to  »ettiemeiit  of 
Records    it    would  Stti?.::^.* Vie-' 
have  obtained  only 
a  one-half  undivided  interest  in  Rec- 
ords's  one-sixth  interest  in  the  Far- 
rell estate,  for  John  L.  Vest,  as 
attorney,  was  entitled  to  the  other 
one-half  undivided  interest  in  said 
one  sixth  of  the  Farrell  estate,  and 
the  administrator  could  not  have  de- 
feated Vest's  right  to  this  interest. 
This  being  so,  the  only  advantage 
the  estate  would  have  obtained  had 
Records  lived  up  to  his  agreement 
made  with  the  administrator  to  sell 
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his  inteFest  therein  would  have  been 
the  difference,  if  any,  between  the 
$500  paid  by  the  administrator  to 
Records,  and  the  value  of  one  half 
of  the  one-sixth  interest  which  Rec- 
ords owned  in  the  Farrell  estate.  It 
appears  that  the  whole  estate 
amounted  to  $6,525 ;  one  sixth  beinsr 
$1,087.  From  this  sum  was  de- 
ducted the  cost  of  the  litigation,  in- 
cluding a  fee  of  $275  to  Murphy, 
attorney  for  the  administrator,  and 
$55  fee  to  John  L.  Vest,  attorney  for 
Records.  The  net  amount  due  Rec- 
ords was  only  about  $1,038,  to  which 
should  be  added  his  share  of  the  $55 
fee  charged  to  the  estate  for  John 
L.  Vest,  for  Vest's  contract  did  not 
entitle  him  to  take  the  $55  fee  and 
also  a  fee  equal  to  50  per  cent  of 
the  total  amount  recovered  for  Rec- 
ords. 

.  The  acknowledgment  of  his  in- 
debtedness by  Records,  and  his 
promise  to  pay,  were  conditionally 
made.  He  agreed  to  pay  the  debt 
to  the  estate  only  on  condition  that 
the  value  of  his  one-sixth  interest  be 
estimated  at  $1,200,  and  the  estate 
would  accept  $700  in  full  satisfac- 
tion of  the  $1,500  claim,  and  would 
pay  him  $500  in  cash.  While  there 
was  a  tentative  acceptance  of  this 
proposition,  it  is  evident  from  the 
whole  record  that  it  was  not  the 
purpose  of  the  administrator  to  ac- 
tually pay. or  allow  Records  to  re- 
ceive the  $500  in  cash,  but  to  allow 
Vest,  the  attorney,  to  take  this  $500 
on  his  fee,  and  thus  deprive  Rec- 
ords of  an3rthing  whatever  from  the 
one-sixth  interest  in  the  Farrell  es- 
tate, which  was  valued  at  $1,200. 
This  is  manifest  from  the  letter 
Murphy,  the  attorney  for  the  admin- 
istrator, had  written  to  Attorney 
John  L.  Vest,  immediately  after 
Murphy  reached  home  after  making 
the  compromise  agreement  with 
Records  in  Louisville.  However 
this  may  be,  there  was  no  actual 
acceptance  of  the  proposition  of 
Records  to  pay  $700  in  full  satis- 
faction of  the  $1,500  claim  of  the 
Farrell  estate.  It  is  a  general  rule 
that  an  acknowledgihent  of  a  debt 
must  be  unqualified.     If  the  prop- 


Limitation  of 

actions— con- 


osition  to  pay  is  accompanied  by 
certain  terms  and  conditions,  these 
terms  and  condi- 
tions must  be  strict- 
ly complied  with,  t^iS^lt^l'lair 
else  the  promisor  is 
not  bound  on  his  promise,  nor  the 
bar  of  the  Statutes  of  Limitation  re- 
moved. Neither  the  acknowledg- 
ment nor  the  promise  is  available 
unless  the  condition  has  been  per- 
formed or  the  event  has  happened 
by  which  the  promise  is  qualified. 
Generally  an  acknowledgment  suffi- 
cient to  take  the  case  out  of  the 
operation  of  the  Statutes  of  Limita- 
tion cannot  be  deduced  from  a  prom- 
ise or  «an  offer  to 

pay  a  part  of  the  ;;??rSondmons. 
debt,  or  to  pay  the 
whole  debt  in  a  particular  manner, 
or  at  a  specified  time,  or  upon  speci- 
fied conditions,  which  offer  is  not 
accepted  according  to  its  tenor. 
Marcum  v.  Terry,  146  Ky.  145,  87 
L.R.A.(N.S.)  885,  142  S.  W.  209; 
17  R.  C.  L.  902,  903. 

Applying  this  rule  to  the  facts  be- 
fore us,  we  are  persuaded  that  the 
conditional  promise  of  Records  to 
pay  his  obligation  to  the  Farrell  es- 
tate did  not  revive  the  debt  or 
remove  the  bar  of  limitation,  be- 
cause Records  only  promised  to  al- 
low a  part  of  the  $1,200  due  him 
from  the  Farrell  estate  to  be  applied 
upon  his  indebted- 
ness  to  that  estate,  ^f'lf^edftins  ^ 
if  the  estate  would  •K^^*'^^*^. 

ij.    w**^  jt.owwvx'     T'^*'***^    attorney's  Hen. 

pay  him  $500  m 
cash.  These  conditions  were  not 
fulfilled,  nor  would  they  ever  have 
been  fulfilled-  if  we  may  rely  upon 
the  evidence  in  the  record.  At  any 
rate,  the  proposition  was  withdrawn 
before  its  acceptance  by  the  admin- 
istrator, and  Records,  the  debtor, 
was  therefore  left  under  the  protec- 
tion of  the  Statutes  of  Limitation. 
We,  therefore,  conclude,  as  there 
was  no  subsisting  enforceable  claim 
of  the  Farrell  estate  against  Records 
at  the  time  he  made  the  conveyance 
to  John  L.  Vest  which  this  action 
seeks  to  set  aside,  the  relief  sought 
must  be  refused ;  but  the  Chancellor 
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should  correct  and  modify  the  judg-     the  funds  of  the  estate,  be  returned 

ment  so  that  the  $55  allowed  to  John     to  it. 

L.  Vest  as  attorney  fee,  paid  out  of        Judgment  affirmed. 


ANNOTATION. 

Unaccepted  offer  to  compromise  debt  as  tolling  or  ronoving  bar  of  Statute 

of  Limitations. 


The  present  annotation  does  not  in- 
clude cases  involving  merely  condi- 
tional offers  to  pay  the  debt,  in  which 
no  element  of  compromise  is  present. 
It  includes  rather  those  cases  in 
which  the  alleged  debtor  offers  to  set- 
tle for  a  smaller  amount  than  that 
claimed,  or  to  pay  in  something  other 
than  money,  or  in  some  other  way  to 
"compromise"  the  claim,  using  that 
term  in  its  commonly  understood 
sense. 

Whether  an  unaccepted  offer  of  com- 
promise may  toll  or  remove  the  bar  of 
the  Statute  of  limitations  to  the  ex- 
tent of  the  offer,  or,  in  other  words, 
pro  tanto,  is  a  question  which  has 
been  apparently  little  discussed,  and 
upon  which,  as  will  appear  from  the 
latter  part  of  the  note,  the  authorities 
are  divided.  Generally,  the  action  has 
been  on  a  claim  which  was  barred  by 
limitations  unless  the  unaccepted  offer 
of  compromise  was  available  to  toll 
or  remove  the  bar  of  the  statute;  and 
the  court  has  held  merely  that  the 
compromise  offer  was  not  such  an 
acknowledgment  of  the  indebtedness 
as  would  imply  a  promise  to  pay  it,  so 
as  to  have  this  effect.  The  following 
cases  support  the  proposition  that  an 
unaccepted  offer  of  compromise,  stand- 
ing alone,  is  not  sufficient  to  toll  or 
remove  the  bar  of  the  Statute  of  Lim- 
itations : 

United  States.  —  Neil  v.  Abbott 
(1819)  2  Cranch,  C.  C.  193,  Fed.  Cas. 
No.  10,088;  Ash  v.  Hayman  (1824)  2 
Cranch,  C.  C.  452,  Fed.  Cas.  No.  572; 
Bank  of  Columbia  v.  Sweeny  (1828)  3 
Cranch,  C.  C.  293,  Fed.  Cas.  No.  882; 
Edwards  v.  Bates  County  (1893)  55 
Fed.  436,  reversed  on  other  grounds  in 
(1896)  163  U.  S.  269,  41  L.  ed.  155,  16 
Sup.  Ct.  Rep.  967. 

Alabama.— Pool  v.  Relfe  (1853)  23 
Ala.  701;  Duffie  v.  Phillips  (1858)  31 


Ala.  571  (no  recovery,  at  least  on  orig- 
inal debt) . 

California.— McCormick  v.  Brown 
(1868)  36  Cal.  180,  95  Am.  Dec.  170. 

Connecticut. — Currier  v.  Lockwood 
(1873)  40  Conn.  349, 16  Am.  Rep.  40. 

Georgia. — Morgan  Hardware  Co.  v. 
American  Carriage  Co.  (1918)  22  Ga. 
App.  168,  95  S.  E.  721  (disputed 
claim). 

Iowa.  —  Morehead  v.  Gallinger 
(1859)  9  Iowa,  519;  Brenneman,  M.  & 
Co.  V.  Edwards  (1880)  55  Iowa,  374,  7 
N.  W.  621. 

Kentucky^— Fabbell  v.  Records  (re- 
ported herewith)  ante,  541 ;  Marcum  v. 
Terry  (1912)  146  Ky.  146,  37  L.R.A 
(N.S.)  885,  142  S.  W.  209. 

Louisiana. — Lackey  v.  Macmurdo 
(1854)  9  La.  Ann.  15;  Jewell's  Suc- 
cession (1856)  11  La.  Ann.  83;  Pear- 
son V.  Harper  (1856)  11  La.  Ann.  184; 
McCranie  v.  Murrell  (1870)  22  La. 
Ann.  477. 

Massachusetts. — Gardner  v.  Tudor 
(1829)  8  Pick.  206;  Smith  v.  Eastman 
(1849)  3  Cush.  355;  Weston  v.  Hodg- 
kins  (1884)  136  Mass.  326. 

Michigan.  —  Throop  v.  Russell 
(1906)  145  Mich.  482, 116  Am.  St.  Rep. 
314,  108  N.  W.  1013. 

Mississippi. — Philp  v.  Hicks  (1916) 
112  Miss.  581,  73  So.  610. 

Missouri.  —  Chambers  v.  Rubey 
(1870)  47  Mo.  99,  4  Am.  Rep.  318  (li- 
ability does  not  accrue  until  offer  is 
accepted) . 

New  Hampshire. — Atwood  v.  Cobum 
(1828)  4  N.  H.  315;  Batchelder  v. 
Batchelder  (1868)  48  N.  H.  23,  97  Am. 
Dec.  569;  Dodge  v.  Leavitt  (1879)  59 
N.  H.  245;  Rossiter  v.  Colby  (1902)  71 
N.  H.  386,  52  Atl.  927  (not  binding  un- 
til  accepted). 

New  York.— Bush  v.  Barnard  (1811) 
8  Johns.  407;  Laurence  v.  Hopkins 
(1816)  13  Johns.  288  (mere  peace  of* 
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fering) ;  Heaton  v.  Leonard  (1893)  69 
Hun,  423,  23  N.  Y.  Supp.  469 ;  Creuse  v. 
Defiganiere  (1863)  10  Bosw.  122. 

North  Carolina.  —  McGlensey  v. 
Fleming  (1838)  20  N.  C.  263  (4  Dev. 
&B.  L.  129) ;  Wolfe  v.  Fleming  (1840) 
28  N.  C.  (1  Ired.  L.)  290;  Simonton  v. 
Clark  (1871)  65  N.  C.  525,  6  Am.  Rep. 
752;  Parker  t.  Shuford  (1877)  76  N. 
C.  219. 

Oklahoma.  —  Andrew  v.  Kennedy 
(1896)  4  Okla.  625,  46  Pac.  485. 

Pennsylvania. — ^Huff  v.  Richardson 
(1852)  19  Pa.  388;  Verrier  v.  Guillou 
(1881)  97  Pa.  63. 

Philippine. — Lichauco  v.  Limjuco 
(1911)  19  Philippine,  12  (statute  pro- 
viding that  an  offer  of  compromise  is 
not  an  admission  that  anything  is  due, 
and  is  hot  admissible  in  evidence). 

South  Carolina. — Cohen  v.  Aubin 
(1830)  18  S.  C.  L.  (2  Bail)  283;  All- 
cock  v.  Ewen  (1834)  20  S.  C.  L.  (2 
Hill)  326. 

Texas.— GroldStein  v.  Cans  (1895) 
—  Tex.  Civ.  App.  — ,  32  S.  W.  185. 

Vermont. — Cross  v.  Conner  (1842) 
14  Vt.  394. 

Virginia. — Stiles  v.  Laurel  Fork  Oil 
&  Coal  Co.  (1900)  47  W.  Va.  838,  35 
8.  E.  986.  See  also  Holley  v.  Curry 
(1905)  58  W.  Va.  70,  112  Am.  St.  Rep. 
944,  51  S.  E.  135. 

England. — Francis  v.  Hawkesley 
(1859)  1  El.  &  El.  1052,  120  Eng.  Re- 
print, 1204,  28  L.  J.  Q.  B.  N.  S.  370,  5 
Jur.  N.  S.  1391,  7  Week.  Rep.  509. 

Canada. — ^Barnes  v.  Metcalf  (1859) 
17  U.  C.  Q.  B.  388 ;  Deering  Harvester 
Co.  V.  Black  (1908)  1  Sask.  L.  R.  123. 

The  rule  is  laid  down  in  the  report- 
ed case  (Farrell  v.  Recx)rds,  ante, 
541)  that  an  acknowledgment  suffi- 
cient to  take  a  debt  out  of  the  Statute 
of  Limitations  cannot  be  deduced  from 
a  promise  or  an  offer  to  pay  a  part  of 
the  debt,  or  to  pay  the  whole  debt  in 
a  particular  manner  or  at  a  specified 
time  or  upon  specified  conditions, 
which  offer  is  not  accepted  according 
to  its  terms.  .And  it  was  held  in  this 
case  that  the  bar  of  the  Statute  of 
Limitations  in  favor  of  a  debt  to  an 
estate  was  not  removed  by  an  offer 
to  permit  credit  of  a  portion  of  it  up- 
on a  claim  against  the  estate,  where 

the  conditions  of  the  offer  were  not 
12  A.L.R.— 35. 


fulfilled,  and  it  was  withdrawn  before 
its  acceptance. 

An  unaccepted  offer  to  turn  over  a 
tax  receipt  against  the  property  of 
claimant  in  full  satisfaction  of  a  debt 
is  not  a  sufficient  promise  to  toll  the 
running  of  the  Statute  of  Limitations. 
Marcum  v.  Terry  (1912)  146  Ky.  145, 
37  L.R.A.(N.S.)  885,  142  S.  W.  209. 

It  has  been  held  that  a  promise  to 
pay  the  original  debt  sued  for,  so  as 
to  remove  the  bar  of  the  Statute  of 
Limitations,  did  not  arise,  where  the 
parties  to  a  note  made  a  compromise 
agreement  for  the  maker  to  pay  and 
the  holder  to  receive  a  part  of  the 
amount  due  in  satisfaction  of  the  debt, 
but,  instead  of  paying  this  amount  in 
money,  the  maker  of  the  note  tendered 
another  note,  indorsed  by  third  par- 
ties, which  the  creditor  refused  to 
accept.  Smith  v.  Eastman  (1849)  3 
Cush.  (Mass.)  355. 

And  it  has  been  held  that  there  was 
not  such  an  express  and  definite  ac- 
knowledgment of  the  debt  as  would 
remove  the  bar  of  the  Statute  of  Lim- 
itations,, where  the  maker  of  a  note 
wrote  to  the  payee  that  he  was  under 
the  impression  the  debt  had  been  paid 
long  ago,  but  that  as  the  note  was 
not  stamped  with  a  cancelation  stamp, 
the  same  "certainly  must  still  be  un- 
paid," together  with  the  inquiry,  "As 
I  do  not  want  you  to  lose  any  of  this 
amount,  what  will  you  take  for  settle- 
ment in  a  lump  sum?"  Philp  v.  Hicks 
(1916)  112  Miss.  581,  73  So.  610.  The 
court  said  that  an  admission  contained 
in  a  writing,  the  purpose  of  which  is 
to  procure  a  compromise  of  a  barred 
demand,  does  not  operate  as  an  ac- 
knowledgment of  the  debt  so  as  to 
remove  the  bar  of  the  statute ;  and  the 
letter,  construed  as  a  whole,  was  re- 
garded only  as  an  admission  by  the 
debtor  that  the  circumstances  war- 
ranted a  compromise. 

It  was  held  also  in  Throop  v.  Rus- 
sell (1906)  145  Mich.  482,  116  Am.  St. 
Rep.  314,  108  N.  W.  1013,  that  there 
was  not  such  an  acknowledgment  of 
the  indebtedness  that  a  promise  to  pay 
could  be  inferred  therefrom,  so  as  to 
remove  the  bar  of  the  Statute  of  Lim- 
itations, where  the  maker  of  notes 
wrote  to  the  payee  a  letter  containing 
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a  statement  as  to  how  the  indebted- 
ness, amounting:  to  about  $2,000, 
arose,  and  stating  with  reference  to 
the  notes,  "I  think  they  are  outlawed, 
but  that  question  need  not  enter  into 
the  matter.  If  you  say  you  will  take 
$1,000  now  and  give  me  back  the  notes, 
I  will  endeavor  to  make  sale  I  spoke 
of  in  first  part  of  letter.  If  you  do 
so,  and  in  the  future  need  any  money, 
I  will  endeavor  to  give  it  to  you. 
.  '.  .  Remember  I  am  not  backing 
up  or  repudiating  anything," — ^the 
offer  of  compromise  contained  in  the 
letter  being  rejected  by  the  payee. 

And  in  Buckmaster  v.  Russell  (1861) 
10  C.  B.  N.  S.  745,  142  Eng.  Reprint, 
646,  8  Jur.  N.  S.  155,  4  L.  T.  N.  S.  552, 
9  Week.  Rep.  749,  where  the  debtor, 
in  answer  to  a  demand,  wrote  that  he 
thought  the  account  was  settled,  "but 
as  you  declare  it  was  not  settled,  I  am 
willing  to  pay  you  £10  per  annum  until 
it  is  liquidated.  Should  this  propos- 
al meet  with  your  approbation,  we  can 
make  arrangements'  accordingly," — it 
was  held  that  the  proposal,  unaccept- 
ed, did  not  amount  to  a  new  promise 
sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations. 

So,  in  Young  v.  Moore  (1863)  23 
U.  C.  Q.  B.  151,  applying  the  rule  that 
an  acknowledgment,  to  be  sufficient  to 
take  a  case  out  of  the  statute,  must 
support  a.  promise  to  pay  on  request, 
either  by  showing  on  the  face  of  it  an 
unconditional-  promise  to  pay,  or,  if 
conditional,  by  showing  performance 
of  the  condition,  it  was  held  that  a 
letter  offering  an  acre  of  land  and  cer- 
tain goods  in  payment  of  a  debt,  and 
in  which  it  was  further  said:  "I  am 
as  anxious  as  you  are  to  have  a  final 
settlement.  If  this  should  meet  your 
approbation  I  will  go  up  to  G.  and  give 
you  a  deed  of  it.  Let  me  hear  from 
you  soon," — ^was  clearly  not  sufficient 
to  take  the  case  out  of  the  statute. 

In  Bell  V.  Morrison  (1828)  1  Pet. 
(U.  S.)  351,  7  L.  ed.  174,  in  holding 
that  an  unaccepted  offer  of  a  specific 
sum  in  full  settlement  of  an  account 
of  undetermined  amount  would  not 
take  the  debt  out  of  the  statute,  Mr. 
Justice  Story  said  that  an  offer  must 
be  deemed  to  be  in  the  nature  of  a 
promise  to  pay  the  sum  for  a  complete 


discharge  of  the  claim,  and  that  "it 
may  therefore  be  fairly  deemed  a  con- 
ditional offer  to  pay  a  conjectural,  not 
a  known,  balance;  to  buy  peace,  and 
not  to  acknowledge  an  absolute  debt. 
If  this  be,  as  we  think  it  is,  a  condi- 
tional offer,  then,  upon  the  clear  text 
of  the  Kentucky  as  well  as  the  Eng- 
lish, and  of  other  American,  decisions, 
the  case  would  not  be  taken  out  of 
the  statute,  unless  the  plaintifi^  had 
performed  the  condition." 

And  in  Elxeter  Bank  v.  Sullivan 
(1833)  6  N.  H.  124,  where  offers  of 
compromise,  made  after  the  declara- 
tion of  present  inability  to  pay,  were 
rejected,  it  was  said  to  be  absurd  to 
hold  that  after  a  party  has  declared 
his  inability  to  pay,  a  promise  to  pay 
may  be  inferred  from  offers  which  the 
other  party  has  wholly  rejected. 

And  in  Connecticut  Trust  &  S.  D. 
Co.  V.  Wead  (1902)  172  N.  Y.  497,  92 
Am.  St.  Rep.  756,  65  N.  E.  261,  affirm- 
ing (1901)  58  App.  Div.  493,  69  N.  Y. 
Supp.  518,  which  reversed  (1900)  38 
Misc.  374,  67  N.  Y.  Supp.  466,  it  was 
held  that  a  letter  stating  in  substance 
that  the  writer  was  not  yet  able  to 
take  up  an  outlawed  note,  and  had  no 
definite  prospects  of  being  able  to  do 
so,  but  offering  to  buy  it  if  the  holder 
would  take  some  small  sum  which,  in 
justice  to  other  interests,  he  could 
pay,  did  not  revive  the  debt.  The 
court  said:  "The  letter  plainly  con- 
tains no  promise  to  pay  the  note,  nor 
does  it  seem  to  us  to  be  the  acknowl- 
edgment of  an  existing  debt.  At  most, 
it  is  an  admission  that  at  one  time 
there  existed  a  liability  from  the  de- 
fendant to  the  plaintiff.  But  this  li- 
ability was  then  barred  by  the  lapse 
of  time.  There  is  no  promise  to  pay 
the  claim,  but  on  the  contrary  an  as- 
sertion that  the  writer  was  not  then 
able  to  take  up  the  note,  and  that  he 
had  no  prospect  of  being  able  to  do  so. 
He  then  made  a  qualified  offer  to  buy 
the  note  if  the  holder  was  willing  to 
sell  it  for  some  small  sum,  and  he,  the 
debtor,  could  do  so  in  justice  to  other 
interests." 

Under  a  provision  of  the  Code  that 
"prescription  ceases  likewise  to  run, 
whenever  the  debtor  or  possessor 
makes  acknowledgment  of  the  right 
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of  the  persons  whose  title  they 
prescribed,"  it  was  held  in  Lackey  v. 
Macmurdo  (1854)  9  La.  Ann.  15,  that 
there  was  no  interruption  of  prescrip- 
tion by  a  statement  of  the  debtor,  on 
demand  for  payment,  that  he  would 
not  pay  the  note,  that  it  was  a  debt 
of  a  certain  firm,  to  which  it  was 
proved  he  belonged  at  the  time  it  was 
given;  together  with  the  further  state- 
ment that  the  firm  had  compromised 
nearly  all  of  its  debts  at  15  cents  on 
the  dollar;  that  he  was  willing  to  pay 
that  amount  of  the  face  of  the  note 
and  take  it  up,  but  that  he  would  not 
pay  any  more,  this  offer  being  declined. 

So,  it  was  held  in  Pearson  v.  Har- 
per (1856)  11  La.  Ann.  184,  that  there 
was  no  interruption  of  prescription  by 
an  offer  on  the  part  of  the  debtor  to 
give  the  creditor  in  payment  of  his 
claim  a  tract  of  land,  provided  the 
creditor  would  give  |100  to  boot, 
which  offer  was  declined. 

And  an  unaccepted  offer,  after  the 
running  of  the  Statute  of  Limitations, 
to  pay  an  alleged  obligation  without 
.  interest,  made  by  way  of  compromise, 
was  held  in  Poole  v.  Relfe  (1853)  23 
Ala.  701,  not  such  an  admission  as 
would  remove  the  bar  of  the  Statute  of 
Limitations  under  the  rule  that  to  do 
so  the  admission  must  extend  not  only 
to  the  correctness  of  the  original  debt, 
but  also  to  a  present  willingness  or 
liability  to  pay  it. 

Referring  to  a  statute  providing 
that  no  acknowledgment  or  promise 
shall  be  sufficient  evidence  of  a  new 
or  continuing  contract,  so  as  to  take 
the  case  out  of  the  operation  of  the 
Statute  of  Limitations,  unless  in  writ- 
ing, the  court  in  McCormick  v.  Brown 
(1868)  36  Cal.  180,  95  Am.  Dec.  170, 
stated  that^the  acknowledgment  must 
be  a  direct*  distinct,  unqualified,  and 
unconditional,  admission  of  the  debt, 
which  the  party  is  liable  and  willing 
to  pay,  and  not  such  as  may  be  de- 
duced by  inference  from  a  promise  or 
an  offer  to  pay  a  part  of  the  debt,  or 
to  pay  the  whole  debt  in  a  particular 
manner,  or  at  a  specified  time,  or  up- 
on specified  conditions. 

In  Curtis  v.-  Sacramento  (1886)  70 
CaL  412,  11  Pac.  748,  it  was  held  that 
the  Statute  of  Limitations  was   not 


tolled  as  to  the  original  demand^ 
where  the  amount  of  the  indebtedness 
was  disputed,  but  there  was  a  general 
acknowledgment  thereof  in  an  arbitra- 
tion agreement  entered  into  between 
the  parties,  together  with  a  promise  to 
pay  the  amount  awarded  by  the  arbi- 
trators. The  court  stated  that  where 
the  acknowledgment  is  accompanied 
by  the  particular  promise,  the  law  will 
not  imply  any  other,  although  when 
there  is  a  written  acknowledgment  of 
a  debt  not  coupled  with  any  promise, 
the  law  will  imply  a  general  promise 
to  pay  it. 

So,  an  unaccepted  offer  to  submit 
the  claim  to  a  referee,  and  to  pay  what 
he  might  find  due,  was  held  in  Rossiter 
V.  Colby  (1902)  71  N.  H.  386,  52  Atl. 
927,  not  such  an  acknowledgment  as 
would  take  the  case  out  of  the  Statute 
of  Limitations. 

Also  in  Broddie  v.  Johnson  (1853) 
1  Sneed  (Teiui.)  464,  it  is  held  that 
where  the  alleged  debtor  denies  that 
he  owes  anything,  the  mere  fact  that 
he  offers  to  submit  the  claim  to  a  third 
party  as  referee,  and  to  pay  whatever 
the  latter  might  find  due,  will  not  re- 
move the  bar  of  limitations. 
'  And  in  Sands  v.  Gelston  (1818)  15 
Johns.  (N.  Y.)  511,  an  offer  to  submit 
to  a  reference  or  to  compromise,  ac- 
companied by  denial  of  liability,  was 
held  insufficient  to  take  the  case  out  of 
the  statute. 

And  under  the  following  circum- 
stances, it  was  held  that  conditional 
promises  to  pay,  amounting  to  offers  of 
compromise,  would  not  toll  or  remove 
the  bar  of  the  Statute  of  Limitations, 
in  the  absence  of  proof  of  compliance 
with  the  condition ; 

—  where  the  debtor  offered  to  settle 
the  indebtedness  in  lands,  or  to  give 
certain  land  in  payment,  Bates  v. 
Bates  (1858)  33  Ala.  102;  Mitchell  v. 
Clay  (1852)  8  Tex.  443;  Riggs  v.  Rob- 
erts (1881)  85  N.  C.  151,  39  Am.  Rep. 
692  (unaccepted  offer  of  land  in  pay- 
ment of  a  debt  discharged  in  bankrupt- 
cy held  not  to  revive  the  debt) ;  see 
also  Pearson  v.  Harper  (La.)  supra; 

—  where  the  debtor  offered  to  pay 
in  a  depreciated  or  worthless  cur- 
rency, as  in  Confederate  money, 
McCranie  v.   Murrell    (1870)    22  La. 
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Ann.  477;  Simonton  v.  Clark  (1871)  65 
N.  C.  525,  6  Am.  Rep.  752;  Parker  v. 
Shuford  (1877)  76  N.  C.  219; 

—  where  the  offer  was  to  pay  pro- 
vided the  creditor  allowed  certain  de- 
ductions for  commissions,  and  made 
certain  other  deductions,  on  disputed 
items  of  account.  Parsons  v.  Northern 
Illinois  Coal  &  I.  Co.  (1865)  38  HI.  430; 

—  where  the  offer  was  to  settle,  pro- 
vided certain  claims  were  allowed, 
Jewell's  Succession  (1856)  11  La.  Ann. 
83; 

—  where  the  offer  was  to  pay  on 
condition  that  the  creditor  withdraw 
an  attachment  suit,  pay  the  costs,  and 
restore  the  attached  goods  in  their 
original  condition,  Gardner  v.  Mc- 
Daniel  (1874)  26  La.  Ann.  472; 

—  where  debtor  offered  to  renew 
notes  if  creditor  would  forego  interest 
on  certain  ones,  Mumford  v.  Freeman 
(1844)  8  Met.  (Mass.)  432,  41  Am. 
Dec.  532; 

—  where  the  purchaser  of  a  carriage 
offered  to  settle  for  the  purchase  price, 
deducting  the  value  of  the  top,  which 
had  been  returned,  the  action  being 
on  the  contract  for  the  full  purchase 
price,  although  the  original  right  of 
action  was  barred,  the  plaintiff  rely- 
ing on  defendant's  offer  as  consti- 
tuting a  new  promise  to  pay,  Morgan 
Hardware  Co.  v.  American  Carriage 
Co.  (1918)  22  Ga.  App.  168,  95  S.  E. 
721. 

Letters  by  the  debtor  to  the  cred- 
itor, in  which  compromises  were  sug- 
gested, have  in  some  instances  been 
held  to  toll  or  remove  the  bar  of  the 
Statute  of  Limitations,  but  generally 
it  seems  that  the  letter  contained  also 
an  acknowledgment  of  the  debt  suffi- 
cient apparently  in  itself  for  this  pur- 
pose, so  that  the  offer  of  compromise, 
or  suggestion  regarding  it,  seems  in- 
cidental rather  than  controlling  in  the 
decision.  This  is  true,  for  example, 
of  Howard  v.  Windom  (1894)  86  Tex. 
560,  26  S.  W.  483,  where  the  maker  of 
a  note  wrote  the  payee  asking  the  least 
he  would  take  for  it;  and  of  Emerson- 
Brantingham  Implement  Co.  ▼.  Hick- 
man (1917)  —  Tex.  Civ.  App.  — ,  198 
S.  W.  412,  where  the  maker  of  a  note 
offered  to  pay  the  same  in  stock  of  a 
water  company. 


The  same  is  true  of  the  following 
cases,  where  the  conclusion  that  the 
writings  containing  offers  of  com- 
promise were  sufficient  to  toll  or  re- 
move the  bar  of  the  Statute  of  Lim- 
itations was  due  apparently  to  the  fact 
that  other  elements  were  contained  in 
such  writing  sufficient  to  take  the  case 
out  of  the  statute: 

Cudd  V.  Jones  (1892)  63  Hun,  142, 
17  N.  Y.  Supp.  582,  where,  in  a  letter 
written  to  the  payee  of  a  note  against 
which  the  Statute  of  Limitations  had 
run,  the  writer  stated  that  he  was 
sorry  he  was  unable  to  pay  the  note, 
that  the  money  was  loaned  on  his 
credit,  that  it  was  difficult  for  him  to 
pay,  and,  in  conclusion,  asked  how 
much  the  payee  would  take  for  the 
note,  making  an  offer  of  a  specific  sum. 
But  the  court  said  that  had  the  offer 
of  compromise  stood  alone,  there 
would  be  force  in  the  suggestion  that 
it  would  not  be  a  sufficient  acknowl- 
edgment. 

Rumsey  v.  Settle  (1899)  120  Mich. 
372,  79  N.  W.  579,  where  a  letter  from 
the  debtor  to  the  creditor,  written  • 
while  the  debt  was  good,  admitting 
that  the  former  owed  the  latter,  and 
stating  that  he  wished  to  fix  the  mat- 
ter up  by  giving  a  note,  or  if  the  cred- 
itor thought  a  note  worthless,  asking 
what  the  creditor  would  take  in  cash 
to  balance  all  the  debtor  owed,  was 
held  to  toll  the  statute,  the  decision 
evidently  turning  upon  the  ground 
that  the  letter,  taken  as  a  whole,  suffi- 
ciently recognized  the  debt  as  a  pres- 
ent obligation. 

Will  V.  Marker  (1904)  122  Iowa,  627, 
98  N.  W.  487,  where  letters,  taken  to- 
gether, were  held  to  constitute  an  ad- 
mission that  the  note  was  a  present 
obligation,  sufficient  to  avoid  the  stat- 
ute, one  of  the  letters  containing  the 
statement  that  the  writer  supposed  the 
note  had  been  paid,  and  asking  the 
sendee  to  reduce  the  interest,  and 
another  letter  asking  that  a  certain 
sum  be  accepted  in  full,  with  the  fur- 
ther statement,  "I  want  to  get  it  [the 
debt]  off  my  hands  now,*'  and  a  third 
letter  stating  that  the  writer  could  not 
pay  the  claim,  and  that  a  judgment 
could  be  taken  if  that  would  satisfy. 
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and  asking^  to  be  spared  the  humility 
of  being  sued. 

Rhodes  v.  Hadfield  (1825)  2  Cranch, 
C.  G.  566,  Fed.  Cas.  No.  11,748,  where 
an  acknowledgment  sufficient  to  take 
the  debt  out  of  the  statute  was  held  to 
arise  from  evidence  that  a  note  had, 
upon  presentation,  been  acknowledged 
as  unpaid,  but  was  said  to  be  of  long 
standing,  that  payment  would  be  re- 
sisted, but  that  terms  of  compromise 
had  been  offered  which  were  not  ac- 
cepted. 

Loomis  ▼.  Decker  (1861)  1  Daly 
(N.  Y.)  186,  where  a  letter  from  a 
debtor  to  his  creditor  was  held  suffi- 
cient to  take  the  debt  out  of  the  stat- 
ute, the  statement  being  made  therein 
that  the  writer  did  not  recollect  when 
the  bill  was  made,  but  that  if  it  was 
right  he  would  make  it  satisfactory, 
and  that  he  had. certain  railroad  bonds 
which  he  hoped  would  be  accepted  in 
payment,  aa  money  was  out  of  the 
question;  stress  seemingly  being  laid 
in  this  instance  upon  the  acknowledg- 
ment, rather  than  upon  the  offer  of 
mode  of  pasonent. 

It  has.  been  held,  however,  that 
even  if  the  writing  contains  both  an 
acknowledgment  and  an  offer  of  com- 
promise, the  acknowledgment  is  in- 
sufficient if  pajrment  is  made  depend- 
ent upon  acceptance  of  the  offer  of 
compromise. 

Thus,  in  Creuse  v.  Defiganiere 
(1863)  10  Bosw,  (N.  Y.)  122,  it  was 
held  that  a  letter  which,  in  effect, 
acknowledged  the  existence  of  an  in- 
debtedness, but  distinctly  indicated  an 
unwillingness  to  pay,  and  a  deter- 
mination to  pay  nothing  if  an  offer  of 
compromise  was  rejected,  was  not 
such  a  recognition  of  the  debt  as 
would  take  it  out  of  the  statute. 

And  it  was  held  in  McGlensey  v. 
Fleming  (1838)  20  N.  C.  263  (4  Dev. 
&  B.  L.  129)  that  if,  at  the  time  the 
acknowledgment  is  made,  the  debtor 
offers  to  pay  a  smaller  sum,  saying 
that  if  the  offer  is  not  accepted  he  will 
plead  the  Statute  of  Limitations,  there 
is  nothing  from  which  the  law  can  im- 
ply a  promise  to  pay  the  debt,  so  as 
to  take  it  out  of  the  statute. 

And  the  same  conclusion  was 
reached  in  Slack  v.  Norwich  (1860)  32 
Vt  818,  where  an  offer  of  compromise 


fixed  a  definite  time  for  its  acceptance, 
and  provided  that  if  not  accepted 
within  that  time  it  should  go  for  noth- 
ing. 

But  it  was  held  that  there  was  a 
sufficient  acknowledgment  of  the  debt 
to  take  the  case  out  of  the  Statute  of 
Limitations,  where  the  debtor  in  his 
answer  in  the  action  acknowledged  an 
offer  to  pay  the  claim,  except  insur- 
ance and  interest  charges,  although 
he  accompanied  the  offer  with  the 
statement  that  it  was  made  to  avoid 
litigation,  and  asserted  a  right  if  it 
was  not  accepted  to  rely  on  the  stat- 
ute. Murray  v.  Coster  (1822)  20 
Johns.  (N.  Y.)  576,  11  Am.  Dec.  333. 
In  this  case  there  was  no  denial  of  the 
debt,  or  claim  that  any  part  of  it  had 
been  paid,  and  the  court  construed  the 
offer  in  connection  with  other  allega- 
tions as  a  distinct  admission  that  the 
claim  was  unpaid. 

And  in  Strong  v.  Andros  (1910)  34 
App.  D.  C.  278, 19  Ann.  Cas.  101,  where 
the  maker  of  a  note  given  for  $115 
made  a  statement  in  an  affidavit  that 
he  had  received  only  $100,  and  was  not 
in  a  position  to  pay  any  part  of' it  at 
present,  but  that  when  he  became  bet- 
ter settled,  he  would  n\ake  an  effort 
to  pay  small  monthly  instalments  on 
the  $100  until  the  debt  had  been  liqui- 
dated, it  was  held  that  there  was  a 
sufficient  acknowledgment  to  toll  the 
Statute  of  Limitations,  under  a  pro- 
vision of  the  Code  that  no  acknowledg- 
ment or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract  whereby  to 
take  any  case  out  of  the  Statute  of 
Limitations  or  deprive  any  party  of 
the  benefit  thereof,  unless  such  ac- 
knowledcrment  or  promise  shall  be 
made  in  writing;  the  statute  being 
construed  as  making  either  an 
acknowledgment  or  promise  sufficient 
to  toll  limitations,  and  as  not  requiring 
the  acknowledgment  to  be  in  any  par- 
ticular form  or  to  contain  any  partic- 
ular substance. 

In  Pracht  v.  McNee  (1888)  40  Kan. 
1,  18  Pac.  925,  it  was  held  that  the 
communication,  "I  will  turn  you  over 
Farmer's  notes  for  the  note  you  hold 
against  me, — ^the  F.  note.  Let  me  hear 
from  you," — constituted  "an  acknowl- 


550 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


edsrment  of  an  existing  liability,  debt, 
or  .claim"  within  the  meaning  of  Kan- 
sas Civ.  Code,  §  24,  sufficient  to  toll 
the  Statute  of  Limitations.  It  does  not 
appear  in  the  report  of  the  case  wheth- 
er or  not  the  offer  was  complied  with. 

And  in  Vogelsang  v.  Taylor  (1904) 
—  Tex.  Civ.  App.  — ,  80  S.  W.  637,  it 
was  held,  without  reference  to  the 
condition  or  its  acceptance  or  nonac- 
ceptance,  that  a  letter  by  the  debtor 
in  which  he  stated  his  inability  to  pay 
a  note,  but  expressed  an  intention  to 
do  so  when  he  could,  and  offered  a 
horse  in  payment,  and  requested  an 
answer  as  to  whether  the  horse  would 
be  accepted,  was  such  an  acknowledg- 
ment as  took  the  case  out  of  the  Stat- 
ute of  Limitations. 

A  distinction  has  been  made  in 
Georgia  between  an  offer  or  proposi- 
tion to  compromise  a  doubtful  or  dis- 
puted claim,  and  an  offer  to  settle 
upon  certain  terms  a  claim  that  is  un- 
questioned, it  being  held  that  an  offer 
of  the  latter  character  would  toll  the 
statute,  whereas  an  admission  made 
in  an  offer  of  the  former  character 
would  not.  This  rule  was  announced 
in  Teasley  v.  Bradley.  (1900)  110  Ga. 
497,  78  Am.  St.  Rep.  113,  35  S.  E.  782, 
where  an  offer  to  settle  an  unques- 
tioned  claim,  upon  certain  terms  pro- 
posed by  the  debtor,  was  made  upon 
the  creditor's  demand  for.  a  settlement, 
it  being  said  that  in  such  case  the  of- 
fer-impliedly  acknowledged  the  right 
to  demand. settlement;  and  in  Kelly  v. 
Strouse  (1903)  116  Ga.  872,  43  S.  E. 
280,  where  an  offer  to  comproipise  a 
doubtful  or  disputed  claim  was  held 
not  to  toll  the  statute. 

And  in  Hicks  v.  Thomas  (1831) 
Dudley  (Ga.)  218,  it  was  held  that 
evidence  of  an  offer  of  compromise, 
made  to  avoid  a  suit  or  buy  one's 
peace,  would  not  defeat  the  statute, 
but  that  if  such  offer  was  made  before 
the  statutory  period  had  run,  from  the 
consciousness  of  the  truth  of  indebt- 
edness, evidence  thereof  would  toll  the 
statute. 

ReeoTerj  pro  tanto. 

As  before  stated,  the  authorities  are 
divided  on  the  question  of  the  right  to 
recover  pro  tanto  to  the  extent  of  the 
offer  of  compromise;  and,  in  fact,  this 


phase  of  the  present  subject  appears 
to  have  received  consideration  in  only 
a  few  cases.  Assuming  that  the  ac- 
tion is  on  the  new  promise,  it  w6uld 
seem  that  an  acceptance  would  be 
necessary  to  entitle  the  plaintiff  to  re- 
cover. And  in  any  case,  if  the  offer 
be  regarded  merely  as  one  of  com- 
promise, it  would  seem  that  an  accept- 
ance thereof  would  be  essential  to 
render  it  enforceable,  in  view  of  the 
generally  acceded  principle  that  an 
acknowledgment  which  will  remove 
the  bar  of  the  statute  must  be  such  as 
to  imply  a  promise  to  pay.  But  it  is 
evident  that  one  may  unconditionally 
promise  to  pay  a  part  of  a  debt  which 
is  barred  by  limitations,  and  that  he 
may  for  some  reason  intend  by  his 
promise  to  pay  this  part  whether  the 
creditor  accepts  it  in  full  discharge 
of  the  alleged  obligation  or  not. 
From  this  viewpoint  there  is  no  offer 
of  compromise,  but  an  acknowledg- 
ment of  the  debt,  or  rather  of  a  part 
of  the  debt,  which  may  properly  be  re- 
garded as  to  that  extent  removing  the 
bar  of  the  statute. 

Where  the  rule  was  that  the  remedy 
only  was  barred  and  the  new  promise 
revived  the  remedy,  and  not  the  cause 
of  action,  and  that  the  suit  was  on  the 
original  cause  of  action,  it  was  held 
in  an  action  on  notes  barred  by  limita- 
tions that  there  could  be  a  recovery 
pro  tanto  by  proof  of  an  unaccepted 
offer  of  payment  which  amounted  to  a 
compromise.  Hannah  v.  Hawkins 
(1880)  5  Lea  (Tenn.)  240,  holding 
that  where  the  maker  of  a  note  payable 
in  specie  had  made  payments  in  cur- 
rency, and  after  the  debt  had  become 
outlawed  proposed  to  pay  a  balance, 
without  making  any  deduction  from 
the  payments  he  had  made  for  the  dif- 
ference between  specie  and  currency, 
which  proposition  was  not  accepted, 
the  offer  revived  the  remedy  on  the 
original  cause  of  action  to  the  extent 
of  the  unaccepted  offer.  The  court 
said:  "The  question  is  therefore 
squarely  raised,  whether  a  promise  to 
pay  a  specific  part  of  a  debt  barred  by 
the  Statute  of  Limitations  will  sustain 
a  recovery  for  that  part,  where  the 
suit  is  upon  the  original  obligation, 
and  issue  joined  upon  an  alleged  new 
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promise  reviving  the  debfc  If  the 
question  were  res  Integra,  unconnect- 
ed with  the  niceties  and  refinements 
which,  by  reason  of  the  earlier  deci- 
sions on  the  subject,  have  been  thrown 
around  it,  there  would  be  little  difficul- 
ty in  its  solution.  A  debtor  who  can 
by  a  new  promise  revive  the  entire 
debt  may  well  be  permitted  to  revive 
any  portion  of  it  he  sees  proper  to 
pay.  And  whether  the  pleadings  be 
based  in  the  first  instance  on  the  new 
promise,  or  on  the  old  contract  re- 
vived pro  tanto  by  the  new  promise, 
is  surely  a  matter  of  form,  not  sub- 
stance. Whether  a  new  cause  of  ac- 
tion sustained  by  the  old  consideration 
is  created  by  the  new  promise,  or  the 
old  cause  of  action  is  merely  revived 
partially  or  wholly  by  such  promise, 
are  questions  of  some  metaphysical 
nicety,  but  of  no  practical  importance. 
In  either  view,  if  we  were  rid  of  the 
old  decisions  and  the  logic  resorted  to 
in  order  to  avoid  their  force,  the  liabil- 
ity might  be  treated  as  what  it  really 
is,  the  old  obligation,  with  the  remedy 
taken  away  by  the  statute,  renewed  to 
the  extent  of  the  new  promise.  .  .  . 
In  this  state,  after  some  hesitation,  it 
has  been  for  many  years  settled  that 
it  is  the  remedy  which  is  barred  by 
the  Statute  of  Limitations,  and  not  the 
cause  of  action;  that  a  direct  acLmis- 
sion  of  the  existence  of  the  debt,  or  a 
promise  to  pay  it  within  time,  revives 
the  remedy;  and  that  the  suit  is  upon 
the  original  cause  of  action.  .  .  . 
In  this  view,  there  is  no  difficulty  in 
holding  that  a  promise  to  pay  the 
principal  of  a  debt  without  interest,  or 
the  balance  of  a  debt  after  allowing 
the  nominal  amount  of  payments  in 
current  funds,  revives  the  remedy  on 
the  old  cause  of  action  pro  tanto." 

And  in  Graham  v.  Keys  (1857)  29 
Pa.  189,  an  action  of  assumpsit  for 
money  received,  it  was  held  that  an 
unaccepted  offer  to  pay  the  principal 
of  the  claim,  without  interest,  would 
remove  the  bar  of  limitations  as  to  the 
principal,  so  as  to  permit  recovery 
thereof,  but  that  interest  could  be  re- 
covered only  from  the  time  of  bring- 
ing the  action.  The  court  said:  ''A 
promise  to  pay  a  debt  barred  by  the 
Statute  of  Limitations  may  be  inferred 


from  a  distinct  admission  of  indebted- 
ness, unaccompanied  by  anything 
which  negatives  the  promise.  But 
where  the  admission  is  accompanied 
by  an  express  declaration  that  the 
debtor  will  not  pay,  the  bar  of  the 
statute  is  not  removed.  .  .  .  The  ad- 
mission of  the  indebtedness,  and  the 
offer  to  pay,  were  unconditional  so  far 
as  regards  the  principal  sum,  and  to 
this  extent  the  plaintiff  had  an  un- 
doubted right  to  recover.  But  the  er- 
ror into  which  the  court  below  fell 
was  in  allowing  the  plaintiff  to  recover 
interest  from  the  time  of  the  admis- 
sion. The  recovery  must  be  controlled 
by  the  admission.  By  ref  using«to  take 
the  money  as  &  complete  discharge  of 
the  debt,  the  plaintiff  did  not  lose  the 
benefit  of  the  admission;  'but  neither 
could  he  by  delay  in  bringing  suit  to 
enforce  his  rights  enlarge  the  admis- 
sion so  as  to  include  the  subsequent 
accrued  interest." 

But  even  where  the  practice  re- 
quired the  creditor  to  declare  on  the 
old  promise,  it  has  been  held  that  the 
measure  of  the  creditor's  right  is  the 
new  promise,  and  if  it  is  not  accepted, 
it  is  not  binding,  and  there  can  be  no 
recovery  on  the  theory  that  the  offer 
of  compromise  tolled  the  Statute  of 
Limitations.  Batchelder  v.  Batchelder 
(1868)  48  N.  H.  23,  97  Am.  Dec.  569, 
where  there  was  an  unaccepted  offer 
on  the  part  of  the  debtor,  a  few  days 
before  limitations  had  run,  to  make  a 
wagon  the  next  year  for  the  creditor, 
in  settlement  of  the  debt. 

And  in  Rossiter  v.  Colby  (1902)  71 
N.  H.  386,  52  Atl.  927,  the  court  said 
that  an  offer  to  pay  a  stipulated  sum 
in  settlement,  unaccepted,  is  not  evi- 
dence of  a  new  promise,  even  to  the 
extent  of  the  sum  offered. 

Miscellaneous. 

Where,  in  an  action  on  notes,  the 
defendant  pleaded  the  Statute  of  Lim- 
itations, and  the  plaintiff  relied  on  a 
promise,  made  after  the  statute  had 
run,  to  pay  the  principal  of  the  debt, 
but  not  the  interest,  the  court,  in 
Duffie  V.  Phillips  (1858)  31  Ala.  571, 
held  there  could  be  no  recovery,  as 
the  subsequent  promise  was  not  the 
one  declared  upon,  although  stating 
that  it  did  not  decide  whether  there 


552 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


could  be  a  recovery  on  the  new  prom- 
ise with  the  original  debt  as  a  consid- 
eration therefor.  The  court  said  that 
a  recovery  for  a  demand  barred  by 
limitations  was  always  upon  a  new 
cause  of  action,  and  that  an  express 
promise  to  pay  only  a  part  of  the  old 
debt  will  not  revive  it,  but  gives  a  new 
cause  of  action,  coextensive  with  the 
promise.  Whether  there  was  an  ac- 
ceptance of  the  new  promise  does  not 
appear. 

Although,  perhaps,  it  should  not  be 
regarded  strictly  as  a  case  of  offer  to 
compromise,  attention  is  called  to 
Wiley  v.  Brown  (1894)  18  R.  I.  615,  30 
Atl.  464^  holding  that  an  offer  to  pay 
the  debt  in  instalments,  made  after 
the  Statute  of  Limitations  had  run, 
was  not  sueh  an  acknowledgment  as 
would  remove  the  bar  of  the  statute, 
so  as  to  enable  the  creditor  imme- 
diately to  sue  for  the  debt. 


The  note  does  not  cover  such  ques- 
tions as  that  presented  in  Gray  v.  Day 
(1912)  109  Me.  492,  43  L.R.A.(N.S.) 
535,  84  Atl.  1073,  as  to  whether  an  un- 
accepted offer  to  give  a  renewal  note 
may  toll  or  remove  the  bar  of  the  Stat- 
ute of  Limitations.  It  was  there  held 
that  a  promise  to  give  a  new  note  to 
renew  one  about  to  be  barred  by  the 
Statute  of  Limitations, .  followed  by, 
"Will  you  let  me  know  if  that  will  do, 
and  we  can  fix  it  up  any  time  that 
way?"  which  was  rejected,. was  not  an 
express  promise  to  pay  within  the 
meaning  of  a  statute  providing  that  a 
promise,  to  take  it  out  of  the  operation 
of  the  statute,  must  be  express.  See 
also  Mumford  v.  Freeman  (1844)  8 
Met.  (Mass.)  432,  41  Am.  Dec.  532,  to 
the  effect  that  an  unaccepted  condi- 
tional offer  to  give  a  renewal  note  is 
insufficient  to  take  the  case  out  of  the 
Statute  of  Limitations.  R.  E.  H. 
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of  Salt  Lake  County, 

V. 

JAMES  E.  LYNCH,  County  Assessor. 

Utah  Supreme  Courts  July  14,  1920. 

(—  Utah,  — ,  192  Pat.  272.) 

Tax  —  exemption  —  title-retaining  notes. 

1.  Title-retaining  notes  and  conditional  sales  contracts  are  not  within 
a  constitutional  provision  exempting  mortgages  from  taxation. 
[See  note  on  this  question  beginning  on  page  566.] 


County  —  statutory  authority  of  com- 
missioners over  tax  assessors. 

2.  Jurisdiction  to  compel  a  county 
assessor  to  make  proper  assessments 
of  property  is  conferred  upon  county 
commissioners  by  a  statute  giving 
them  power  to  supervise  the  official 
conduct  of  all  county  ofiicers. 

Mortgage  —  title-retaining  note  as. 

3.  A  title-retaining  note,  or  a  condi- 
tional sales  contract,  is  not  a  chattel 
mortgage. 

[See  5  R.  C.  L.  385-387.] 

Tax  —  resolving  doubts  in  favor  of. 

4.  All  doubts  with  respect  to  tax  ex- 
emptions will  be  resolved  in  favor  of 
taxation. 

[See  26  R.  C.  L.  313.] 


—  double  taxation  —  article  and  note. 

5.  The  taxation  of  an  article  sold  on 
conditional  sale  for  which  a  title-re- 
taining note  is  given,  and  also  the 
note  or  sales  agreement,  is  not  uncon- 
stitutional  double  taxation.] 

[See  26  R.  C.  L.  265.] 

Court  —  questions  of  public  policy. 

6.  The  question  of  policy  in  tiucing 
title-retaining  notes  rests  with  the 
legislature,  not  with  the  courts. 

[See  6  R.  C.  L.  109.] 

Tax  —  effect  of  custom  to   exempt 
property  from  taxation. 

7.  A  custom  to  omit  certain  proper- 
ty from  taxation  does  not  control  the 
duty  of  tax  officers  to  assess  it  in  the 
future. 

[See  26  R.  C.  L.  314,  315.] 
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-:  taxation  of  title-retainins:  note. 

8.  A  title-retaining  note  is  not  tax- 
able unless  it  is  a  solvent  credit. 

[See  26  R.  C.  L.  138.] 

^  assessment  of  land  contract 

9.  If  the  payment  of  the  balance  of 
the  purchase  price  of  real  estate  is  en- 
forceable by  the  vendor,  it  is  a  tax- 
able credit  and  assessable  to  the  ven- 
dor. 

[See  26  R.  C.  L.  187.] 
•—  optum  contracts. 

10.  Mere  option  contracts,  whether 
they  involve  personal  property  or  real- 
ty are  not  taxable. 

[See  26  R.  C.  L.  137J 

—  assessment  of  leases. 

11.  A  lease  is  assessable  to  the 
lessee  if  it  is  a  valuable  asset  to  him. 

[See  26  R.  C.  L,  137.] 

Statute  —  constitutionality  —  resolv- 
ing doubts. 

12.  Every  doubt  as  to  the  constitu- 
tionality of  a  statute  must  be  resolved 
in  favor  of  constitutionality. 

[See  25  R.  C.  L.  999-1003.] 

Tax  —  special  exemptions  —  holders 
of  hank  stock. 

13.  A  constitutional  requirement  of 
uniformity  of  taxation  is  violated  by 
permitting   holders   of  bank  stock  to 
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make  deductions  from  the  value  of 
their  stock  for  purposes  of  assessment, 
which  are  not  allowed  to  other  classes 
or  groups  of  taxpayers. 

[See  26  R.  C.  L.  246,  247.] 
*~  taxation  of  banks. 

14.  A  constitutional  requirement  of 
uniformity  of  taxation  is  not  in- 
fringed by  a  provision  for  taxation  of 
banking  property  by  an  assessment  of 
the  vafue  of  the  stock  less  the  value 
of  the  real  estate,  which  is  separately 
taxable. 

[See  26  R.  C.  L.  264.] 

Statute  —  weight  of  contemporaneous 
construction. 

15.  Contemporaneous  construction 
of  a  statute  is  of  no  weight,  where  its 
repugnancy  to  the  Constitution  is  ap- 
parent. 

[See  25  R.  C.  L.  1043.] 

— -  unconstitutional  in  part  —  effect 
on  remainder. 

16.  The  elimination  from  a  tax  stat- 
ute of  a  provision  unconstitutionally 
allowing  special  exemptions  to  holders 
of  bank  stock  will  not  invalidate  the 
statute  if  a  complete  and  valid  system 
for  assessing  such  property  remains 
after  the  elimination. 

[See  6  R.  C.  L.  121,  122.] 


On  Demurrer  to  a  petition  for  writ  of  mandamus,  motion  to  quash 
alternative  writ,  and  to  dismiss,  in  a  proceeding  to  compel  defendant  to 
make  proper  assessments  of  certain  property,  and  to  adopt  a  correct 
method  for  assessing  bank  stock.    Demurrer  overruled  and  writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Richard  Hartley  and  D.  A.      132  Am.  St.  Rep.  521,  120  N.  W.  618; 


Skeen,  for  plaintiffs : 

Title-retaining  notes  are  property, 
and,  being  property,  come  within  the 
constitutional  and  statutory  provisions 
as  to  taxation.  ' 

Judge  V.  Spencer,  15  Utah,  242,  48 
Pac.  1097;  24  Cyc.  894;  Edwards  v. 
Perkins,  7  Or.  149. 

A  title-retaining  note  is  not  a  chat- 
•  tel  mortgage,  so  as  to  come  within  the 
exemption  provisions  under  the  terms 
of  the  constitutional  amendment. 

Freed  Furniture  &  Carpet  Co.  v. 
Sorensen,  28  Utah,  419,  107  Am.  St. 
Rep.  731,  79  Pac.  564,  8  Ann.  Cas.  634 ; 
Cooley,  Taxn.  3d  ed.  387. 

To  tax  the  land  and  also  contract  for 
the  sale  of  it  do  not  constitute  double 
taxation. 

Nelson  v.  Breitenwischer,  194  Mich. 
80,  160  N.  W.  626;  Stumpf  v.  Storz, 
156  Mich.  228,  23  L.R.A.(N.S.)    152, 


Marquette  v.  Michigan  Iron  &  Land 
Co.  132  Mich.  130,  92  N.  W.  934;  Grif- 
fin V.  Board  of  Review,  184  111.  275,  56 
N.  E.  397. 

Messrs.  John  A.  Marshall,  James 
Ingehretsen,  G.  A.  Iverson,  and  B.  J. 
Stewart  for  defendant. 

Weber^  J.,  delivered  the  opinion  of 
the  court : 

Plaintiffs  have  instituted  in  this 
court  an  original  proceeding  in  which 
they  ask  for  a  writ  of  mandate 
against  the  defendant,  as  assessor 
of  Salt  Lake  county,  commanding 
him  to  assess  certain  property 
which  he  has  refused  as  county  as- 
sessor to  assess  and  tax,  and  direct- 
ing him  to  correct  the  method  of 
taxing  bank  stock,  which  method 
plaintiffs  contend  is  not  authorized 
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by  law,  and  which,  in  effect,  de- 
stroys the  uniformity  of  taxation 
required  by  law.  Plaintiffs  allege 
that  when  the  plaintiffs,  constitut- 
ing the  board  of  county  commis- 
sioners of  Salt  Lake  county,  learned 
that  certain  property  was  not  as- 
sessed, and  that  the  wrong  method 
was  used  in  assessing  bank  stock, 
said  board,  in  regular  session,  en- 
tered an  order  directing  the  assessor 
to  assess  the  property  not  assessed, 
and  to  adopt  a  correct  method  for 
assessing  bank  stock;  that  the  as- 
sessors refused  to  comply  with  this 
order. 

It  is  sought  by  this  action  to  com- 
pel the  assessor  to  assess  three  dif- 
ferent classes  of  property,  namely, 
so-called  title-retaining  notes  or  con- 
ditional sales  contracts,  real  estate 
contracts,  and  leases  on  real  prop- 
erty, and  to  compel  him  to  tax  bank 
stock  at  its  market  value  as  deter- 
mined by  him,  and  to  allow  a  de- 
duction from  the  total  market  value 
of  the  shares  of  bank  stock  so  de- 
termined, of  the  assessed  value  of 
the  real  estate  only,  if  any,  owned 
by  the  bank. 

To  the  complaint  the  defendant 
has  demurred,  and  has  moved  to 
quash  the  alternative  writ  thereon 
issued,  and  to  dismiss  the  proceed- 
ings for  the  reason  that  neither  the 
writ  nor  the  complaint,  nor  any  of 
the  several  paragraphs  or  divisions 
thereof,  nor  any  of  the  respective 
alleged  causes  of  action  therein,  con- 
tain facts  sufficient  to  state  any 
cause  of  action,  or  any  ground  for 
the  relief  sought,  or  any  relief 
against  defendant. 

Defendant  first  maintains,  in  sup- 
port of  his  demurrer  to  the  com- 
plaint, that  plaintiffs,  as  a  board  of 
county  commissioners,  have  no  ju- 
risdiction to  direct  the  assessor  as 
to  the  method  he  shall  employ  in 
the  assessment  of  bank  stock,  apd 
that  the  plaintiffs,  as  a  board 
of  county  commissioners,  are  not 
charged  with  any  duty  respecting 
the  assessment  of  bank  stock,  and 
therefore  are  not  entitled  to  raise 
the  constitutionality  of  the  statute 
in  the  manner  here  attempted.    It 


is  argued  that,  while  the  commis- 
sioners may  direct  and  enforce  the 
performance  of  public  duties  by 
county  officers,  the  Constitution, 
and  the  statutory  provisions  enact- 
ed pursuant  thereto,  take  the  as- 
sessment of  property  for  taxation 
out  of  the  hands  of  the  county  com- 
missioners as  such,  and  place  it  in 
the  hands  of  the  commissioners 
while  acting  as  a  board  of  equaliza- 
tion. .  A  sufficient  answer  to  the 
proposition  advanced  by  the  defend- 
ant is  found  in  the  broad  and  com- 
prehensive language  of  Utah  Comp. 
Laws  1917,  §  1400x3,  which  gives 
to  the  board  of  county  commis- 
sioners in  each  county  in  this  state 
jurisdiction  and  power  "to  super- 
vise the  official  con- 
duct of  all  county  »t^^o7^ 
officers  and  officers  "I?l?filL2l.- 
of  all  precincts,  dis-  over  tax 
tricts,  and  other  — ~-"- 
subdivisions  of  the  county  (except 
municipal  corporations) ;  see  that 
they  faithfully  perform  their  du- 
Lies*     .     •     * 

Plaintiffs  in  their  complaint  first 
seek  to  have  title-retaining  notes 
placed  on  the  assessment  roU.  Sec- 
tion 2  of  article  13  of  the  Con- 
stitution of  Utah  provides:  "All 
property  in  the  state,  not  exempt 
under  the  laws  of  the  United  States, 
or  under  this  Constitution,  shall  be 
taxed  in  proportion  to  its  value,  to 
be  ascertained  as  provided  by  law. 
ITie  word  'property,'  as  used  in  tiiis 
article,  is  hereby  declared  to  include 
moneys,  credits,  bonds,  stocks,  fran- 
chises and  all  matters  and  things 
(real,  personal  and  mixed)  capable 
of  private  ownership,  but  this  shall 
not  be  so  construed  as  to  authorize 
the  taxation  of  the  stocks  of  any 
company  or  corporation,  when  the 
property  of  such  company  or  cor- 
poration represented  by  such  stocks, 
has  been  taxed.  The  legislature 
shall  provide  by  law  for  an  annual 
tax  sufficient,  with  other  sources  of 
revenue,  to  defray  the  estimated 
ordinary  expenses  of  the  state  for 
each  fiscal  year.  For  the  purpose  of 
paying  the  state  debt,  if  any  there 
be,  the  legislature  shall  provide  for 
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levying  a  tax  annually,  sufficient  to 
pay  the  annual  interest  and  prin- 
cipal of  such  debt,  within  twenty 
years  from  the  final  passage  of  the 
law  creating  the  debt." 

That  title-retaining  notes  are 
"property**  within  the  purview  of 
the  constitutional  definition  of  prop- 
erty is  not  controverted;  but  it  is 
claimed  by  the  defendant  that  title- 
retaining  notes  and  so-called  con- 
ditional sales  are  embraced  within 
the  constitutional  provision  exempt- 
ing mortgages  from  taxation,  and 
that,  in  construing  the  provision  of 
our  Constitution  exempting  mort- 
gages from  taxation,  ''it  is  appar- 
ent, if  we  consider  the  history  of 
the  subject  in  so  far  as  Utah  is  con- 
cerned, that  it  was  clearly  the  inten- 
tion of  the  f  ramers  of  that*  provision 
of  the  Constitution  to  exempt  secured 
debts  from  taxation.'*  When  the 
Constitution  was  ratified  by  vote  of 
the  people  in  1895,  that  instrument 
was  silent  on  the  question  of  mort- 
gage exemptions,  and  before  the 
amendment,  which  was  adopted  in 
1906,  mortgages  were  taxable.  In 
the  debate  in  the  constitutional  con- 
vention on  the  proposition  to  exempt 
mortgages  from  taxation  it  was 
never  intimated  by  any  of  the  able 
jurists  and  publicists  who  partic- 
ipated in  the  discussion  that  the 
word  "mortgage**  meant  anything 
except  what  it  is  generally  under- 
stood to  mean.  When  the  legisla- 
ture submitted  to  the  voters  the  pro- 
posed constitutional  amendment  ex- 
emptini?  mortgages  from  taxation, 
if  the  intent  had  been  to  broaden 
the  meaning  of  the  word  "mort- 
gage" so  as  to  embrace  all  "se- 
cured** debts,  expression  would  cer- 
tainly have  been  given  to  that 
concept.  Instead  of  a  strained  and 
forced  definition  of  the  word  "mort- 
gage," and  using  it  in  its  broadest 
sense,  it  should  be  accepted  in  its 
popular  sense,  which  is  the  way  it 
is  used  in  the  statutes  on  the  sub- 
ject of  mortgages.  When  mort- 
gages are  declared  exempt  from 
taxation,  exemptions  of  other  prop- 
erty should  not  and  cannot  be  in- 
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eluded,  unless  the  language  of  the 

Constitution  is  such    t.x— xemntlon 

as  to  necessai'ily  -titie-ret«in- 
embrace  other  sub-  *"*  "'***^*' 
jfects  of  taxation-  "In  all  statutes 
exempting  private  property  from 
taxation,  words  descriptive  of  the 
property  must  receive  the  narrow- 
est interpretation  of  which  they  are 
reasonably  capable.**  Y.  M.  C.  A. 
v.  Paterson,  61  N.  J.  L.  420,  39  Atl. 
655. 

When  a  merchant  sells  a  stove  for 
cash  the  money  received,  is  assessed 
if  he  has  it  on  hand  on  January  1st. 
If  he  has  sold  to  the  customer  on 
credit,  .the  charge  account,  if  un- 
paid the  succeeding  1st  of  January, 
is  assessed  for  taxation  if  it  is  a 
solvent  credit.  If  for  the  stove,  or 
later  for  the  debt,  he  takes  his  cus- 
tomer's promissory  note,  that  is  tax- 
able. Thus  far  all  agree.  Counsel 
for  defendant  maintain  that  if  the 
merchant  takes  the  customer's  note, 
and  it  is  therein  stipulated  that  the 
title  to  the  stove  shall  not  pass  to 
the  customer  until  the  note  is  fully 
paid,  the  note  is  transmuted  iifto  a 
chattel  mortgage,  and,  mortgages 
being  exempt  from  taxation,  there- 
fore the  title-retaining  note  is  not 
taxable.  As  we  read  the  statutes  of 
Utah,  a  title-retaining  note  .  is 
neither  in  fact  nor  in  law  a  chattel 
mortgage.      It   has  „ort»a»e-titie. 

none     of     the     char-    retaining  note 

acteristics,  indicia,  *"* 
or  elements  of  a  chattel  mortgage, 
except  that  of  security.  Nor  is  a 
conditional  sales  contract  a  iport- 
gage.  Freed  Furniture  &  Carpet 
Co.  V.  Sorensen,  28  Utah,  419, 107 
Am.  St.  Rep.  731,  79  Pac.  564,  3 
Ann.  Cas.  634 ;  Passow  v.  Emery,  37 
Utah,  49,  106  Pac.  935.  A  hotel 
or  tavern  keeper  has  a  lien  upon  the 
baggage  of  his  guest  for  board, 
lodging,  and  rent.  He  may  retain 
possession  of  the  baggage  until  the 
amount  due  from  the  guest  is  paid, 
and,  in  case  of  nonpayment  after 
thirty  days,  the  debt  thus  "secured** 
by  a  lien  upon  personal  property 
may  be  foreclosed  in  the  manner 
provided  for  the  foreclosure  of  chat- 
tel mortgages.    Such  a  lien  is  clear- 
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ly  a  "secured  credit."  And  so  with 
every  lien  on  personal  or  real  prop- 
erty, unless  it  plainly  arid  clearly 
comes  within  what  the  statute  de- 
nominates a  mortgage,  it  cannot  be 
classed  as  a  mortgage  for  the  pur- 
pose of  making  it  exempt  from  tax- 
ation. 

If  as  to  exemption  there  is  doubt, 
that  doubt  will  be  resolved  in  favor 

T«x-re»owiitff  ^^  taxation.  It  has 
donbts  In  f  ATor  been  said  that  taxa- 
**'  tion  is  the  rule,  ex- 

emption the  exception.  In  our  opin- 
ion no  doubt  exists  as  to  the  proper 
construction  of  the  constitutional 
provision  exempting  .  mortgages 
from  taxation.  The  exemption  ap- 
plies strictly  to  mortgages — such 
instruments  as  are  classed  as 
mortgages  in  the  statute.  That  ex- 
emption cannot  be  enlarged  by  in- 
ference. The  rule  by  which  we 
must  be  guided  is  well  stated  in 
Judge  V.  Spencer,  15  Utah,  242,  48 
Pac.  1097,  as  follows:  "The  pre- 
sumption is  that  all  exemptions  in- 
tended to  be  granted  were  granted 
in  express  terms.  In  such  cases  the 
rule  of  strict  construction  applies, 
and,  in  order  to  relieve  any  species 
of  property  from  its  due  and  just 
proportion  of  the  burdens  of  the 
government,  the  language  relied  on, 
as  creating  the  exemption,  should 
be  so  clear  as  not  to  admit  of  rea- 
sonable controversy  about  its  mean- 
ing, for  all  doubts  must  be  resolved 
against  the  exemption." 

Insisting  that  "a  debt  secured  by 
mortgage  is  not  different  from  any 
other  secured  debt  when  considered 
in  connection  with  tax  laws,"  and 
charging  that  the  petitioners  "seek 
deliberately  to  impose  a  burden  up- 
on one  person  and  relieve  another 
who  holds  precisely  the  same  species 
or  class  of  property,"  the  attorney 
for  the  real  estate  association  sug- 
gests in  his  brief  that  "to  overcome 
this  difficulty  it  is  only  necessary  to 
read  into  the  exemption"  of  mort- 
gages from  taxation  "the  obvious 
meaning  intended  by  the  legisla- 
ture." To  read  an  exemption  from 
taxation  into  the  Constitution  or  in- 
to a  statute  would  be  to  do  a  thing 


that  all  courts  have  denounced  as 
wrong.  In  Vicksburg,  S.  &  P.  R. 
Co.  V.  Dennis,  116  U.  S.  665,  29  L 
ed.  770,  6  Sup.  Ct.  Rep.  625,  the 
Supreme  Court  of  the  United  States 
held  that  exemption  from  taxation 
"should  never  be  assumed  unless  the 
language  used  is  too  clear  to  admit 
of  doubt,"  and  that  "nothing  can  be 
taken  against  the  state  by  presump* 
tion  or  inference."  See  also  Judge 
V.  Spencer,  supra. 

In  7  Fletcher,  Cyc.  Corp.  §  4638, 
p.  8226,  it  is  said:  "Silence  is 
equivalent  to  the  denial  of  exemp- 
tion, and  the  validity  of  a  claim 
thereof  is  not  established  by  the  fact 
that  there  has  been  a  failure  to  tax. 
'When  exemption  is  claimed,  it  must 
be  shown  indubitably  to  exist.  At 
the  outset  every  presumption  is 
against  it.  A  well-founded  doubt  is 
fatal  to  the  claim.  It  is  only  when 
the  terms  of  the  concession  are  too 
explicit  to  admit  fairly  of  any  other 
construction  that  the  proposition 
can  be  supported.'"  Citing  Far- 
rington  v.  Tennessee,  95  U.  S.  679, 
24  L.  ed.  558. 

It  is  insisted  that  to  tax  title- 
retaining  notes  and  conditional  sales 
agreements  "would  be  double  taxa- 
tion in  the  legal,  ^^^^^^ 
sense,  such  as  is  taxation- 
prohibited  .  by  our  •'"^*"  ~*  ■•*•• 
Constitution."  Though  mortgages 
are  by  the  Constitution  eliminated 
from  the  class  of  assessable  and  tax- 
able secured  credits,  the  principle 
upon  wMch  taxation  upon  both  the 
mortgage  indebtedness  and  the 
mortgaged  property  was  held  to  be 
not  double  taxation  in  Judge  v. 
Spencer,  supra,  is  applicable  here. 
To  illustrate  what  they  claim  to  be 
double  taxation,  the  attorneys 
for  the  Intermountain  Automobile 
Dealers'  Association  say  in  their 
brief  filed  in  this  case:  "An  auto- 
mobile dealer  has  in  his  stock  on 
January  1st  an  automobile  valued 
at  $2,000.  (Incidentally,  about  75 
per  cent  of  the  automobiles  sold  in 
Salt  Lake  are  carried  as  inventory 
as  of  January  1st,  and  must  be  de- 
clared for  assessment  as  such.  This 
arises  from  the  fact  that  the  dealer 
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must  get  in  his  stock  before  the  sell- 
ing season  starts,  a  few  weeks  after 
New  Year's.)  This  he  must  declare 
as  part  of  his  inventory  for  the  as- 
sessment roll.  In  March  he  sells  the 
car,  and  the  buyer  pays  $500  in  cash 
and  gives  a  title-retaining  note  for 
$1,500.  If  the  proposed  law  is  up- 
held the  county  assessor  must  assess 
the  title-retaining  note  against  the 
seller  at  $1,500.  The  seller  is  there- 
fore pa3ring  taxes  on  property  of 
$4,000,  including  the  $500  cash. 
Assessment  must  likewise  be  made 
against  the  car  in  the  hands  of  the 
buyer  at  $2,000,  as  well  as  for  the 
$500  which  he  owed  on  January  1st. 
The  buyer  then  pays  taxes  on  $2,- 
500.  As  a  matter  of  fact  the  only 
property  in  the  transaction  is  the 
automobile  worth  $2,.000  and  the 
$500  cash ;  yet  the  seller  pays  taxes 
on  $4,000  and  the  buyer  on  $2,500, 
a  total  of  $6,500.  The  example  is 
only  slightly  less  strong  if  the  ear 
was  not  on  hand  January  1st.  In 
such  case  the  seller  would  still  have 
to  be  taxed  on  $2,000  note  and  cash, 
and  the  buyer  on  a  $2,000  car ;  total 
$4,000." 

As  the  assessor  is  guided  by  law, 
the  above  illustration  illustrates  the 
fanciful  and  the  impossible.  If  the 
dealer  has  a  $2,000  car,  it  is  assessed 
to  him,  and  cannot  legally  be  as- 
sessed to  anyone  else  before  the  1st 
of  January  following,  whether  he 
sells  it  or  not.  Suppose  he  sells  the 
car  after  January  1st,  and  receives 
a  partial  payment  of  $500,  and  a 
$1,500  title-retaining  note.  The 
$500  is  not  assessable  till  the  follow- 
ing January,  and  not  then  unless  he 
has  the  money  on  hand.  Nor  is  the 
title-retaining  note  assessable  until 
the  following  January,  and  then 
only  to  the  extent  that  it  is  unpaid. 
If  the  note  is  paid  during  the  year 
the  dealer  is  not  assessed  upon  the 
money  he  has  received  unless  he  has 
it  on  hand  on  the  1st  of  the  succeed- 
ing January,  and  if  the  purchaser 
has  the  car  at  the  latter  date  it  is 
of  course  assessed  to  him.  As  a 
matter  of  fact,  all  cars  that  are 
bought  and  received  by  a  dealer  af- 
ter January  1st  escape  taxation  for 
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that  year;  and  if  the  cars  are  by 
him  sold,  and  he  receives  pay  for 
them  during  the  course  of  the  year 
and  before  the  1st  of  the  following 
January,  there  are  no  notes,  wheth- 
er title-retaining  or  otherwise,  given 
for  the  purchase  price  of  such  auto- 
mobiles that  are  subject  to  taxa- 
tion, j 

Utah  Comp.  Laws  1917,  §  5876, 
provides:  "The  assessor  must,  be- 
fore the  first  Monday  of  May  of 
each  year,  ascertain  the  names  of 
all  taxable  inhabitants,  and  all  prop- 
erty in  the  county  subject  to  taxa- 
tion, except  such  as  is  required  to 
be  assessed  by  the  state  board  of 
equalization,  and  must  assess  such 
property  to  the  person  by  whom  it 
was  owned  or  claimed,  or  in  whose 
possession  or  control  it  was  at 
twelve  o'clock  M.  of  the  1st  day  of 
January  next  preceding,  and  at  its 
value  on  that  date.  Credits  must  be 
assessed  as  provided  in  §  5878  and 
subd.  6  of  §  5877." 

What  are  called  conditional  sale 
contracts  or  agreements  may  or 
may  not  be  taxable.  It  depends 
wholly  upon  the  terms  of  the  con- 
tract, and  whether  the  purchaser 
has  promised  to  pay  the  purchase 
price.  A  blank  form  of  conditional 
sale  or  title-retaining  note  is  set 
forth  in  the  complaint.  It  is  first  a 
promissory  note.  The  consideration 
of  the  note  is  not  the  receipt  of  the 
merchandise  mentioned,  but  a  lease 
and  conditional  sale  upon  numerous 
conditions.  Not  only  does  the  pur- 
chaser, according  to  the  form,  ex- 
ecute and  deliver  his  note  to  the 
vendor  or  lessor  of  the  merchandise, 
whose  bare  possession  is  given  to 
the  purchaser,  who  is  the  payor  of 
the  note,  but  the  contract  provides 
that  title  to  the  merchandise  re- 
mains in  the  company  until  note  and 
interest  and  any  judgment  for  same 
are  fully  paid ;  and  if  the  purchaser 
makes  any  default  in  either  prin* 
cipal  or  interest,  or  encumbers  or 
disposes  of  said  merchandise,  or  re- 
moves same  from  address  given 
without  the  written  consent  of  the 
company,  or  fails  to  perform  any 
of  the  obligations  specified,  or  if 
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because  of  any  act  of  the  purchaser 
the  company  feels  itself  insecure, 
the  company  shall  have  the  right  to 
declare  the  unpaid  balance  thereon 
forthwith  due  and  payable,  and 
have  the  right  to  repossess  said 
merchandise  without  process  of  law, 
and  shall  have  the  right  to  enter 
upon  any  premises  where  the  mer- 
chandise may  be  and  retake  the 
same,  the  purchaser  waiving  any 
damage  for  entry.  The  purchaser 
agrees  that  in  the  event  the  com- 
pany repossesses  such  merchandise 
it  may  sell  the  same  at  public  or 
private  sale  with  or  without  notice, 
and  apply  the  proceeds  first  to  the 
payment  of  costs  and  expenses  in- 
curred, second  to  balance  due  under 
the  contract,  and  the  purchaser 
agrees  to  pay  any  balance  remain- 
ing after  such  indorsements  have 
been  made  as  damages  for  breach  of 
contract  and  as  rental,  said  balance 
to  become  immediately  due  and  pay- 
able. If,  however,  the  proceeds 
from  the  sale  should  be  in  excess  of 
the  balance  due  on  the  contract, 
such  excess  is  to  be  returned  to  the 
purchaser.  The  purchaser  agrees 
to  pay  all  attorneys'  fees  and  costs 
and  all  taxes  assessed  on  the  mer- 
chandise after  date  of  receipt,  and 
to  keep  same  insured  in  favor  of  the 
company  to  an  amount  equal  to  the 
unpaid  balance.  There  are  other 
provisions  that  it  is  not  necessary 
to  notice.  The  essential  and  impor- 
tant thing  is  that  the  transaction  in- 
volved in  the  sale  results  in  a  prom- 
issory note  with  an  ironclad  lease 
thereto  attached.  Assuming  the 
merchandise  was  sold  in  December, 
the  assessor,  who  assesses  it  as  of 
noon  on  the  1st  day  in  *  January, 
would  assess  it  in  the  hands  of  the 
purchaser,  and  the  credit  or  promis- 
sory note  in  the  hands  of  the  mer- 
chant. He  assesses  two  species  of 
property.  If  the  merchandise  was 
in  possession  of  the  dealer  on  Jan- 
uary 1st  it  was  assessable  to  him, 
and  if  he  took  a  note  therefor, 
whether  secured  in  the  manner  here- 
inbefore detailed  or  not,  the  note 
would  be  taxable  if  the  merchant 
was  the  owner  of  it  on  the  first  day 


of  the  next  year,  and  the  merchan- 
dise would  be  assessable  at  that  date 
to  the  purchaser.  This  clearly  is 
not  double  taxation.  Double  taxa- 
tion means  taxing  the  same  prop- 
erty twice.  The  merchandise  is  one 
thing;  the  note  given  by  the  pur- 
chaser is  another.  It  is  not  double 
taxation  to  assess  each,  the  note  or 
credit,  and  the  merchandise. 

It  is  insisted  in  several  of  the 
briefs  that  to  tax  title-retaining 
notes  and  some  other  credits  whose 
assessability  and  taxability  are  in 
question  would  violate  public  policy, 
and  result  in  inestimable  and  irre- 
parable injury  to  the  business  in- 
terests of  the  state.  The  questions 
of  policy  and  expediency  belong  to 
the  legislative  department  of  the 
government,  and  it  is  not  for  the 
courts  to  dictate  in 

matters  of  policy  S^p'^i^arSi/nSr. 
nor  to  base  their  de- 
cisions upon  what  is  or  what  is  not 
expedient.  Rio  Grande  Lumber  Co. 
V.  Darke,  50  Utah,  114,  L.R.A. 
1918A,  1193,  167  Pac.  241.  How- 
ever, just  how  public  policy  would 
be  violated  and  outraged  by  collect- 
ing from  dealers  in  pianos  or  auto- 
mobiles their  just  proportion  of 
taxes  is  not  made  clc^r.  Nor  is  it 
explained  how  great,  or  any,  dam- 
age can  be  done  to  the  business  in- 
terests of  the  state.  Enforcement 
of  law  is  never  a  violation  of  public 
policy.  Financial  cataclysms  would 
not  result  even  if  no  property  of  any 
kind  were  permitted  to  escape  its 
proportion  of  taxation. 

It  is  further  argued  that  auto- 
mobile dealers  are  able  to  conduct 
their  business  by  making  quick  dis- 
count of  their  title-retaining  notes, 
and  that  if  these  notes  were  taxed 
it  would  be  extremely  doubtful 
whether  banks  in  Utah  would  care 
to  discount  such  paper,  and  that 
dealers  would  therefore  discount  it 
with  banks  elsewhere  and  outside  of 
the  state.  Again,  we  fail  to  per- 
ceive either  the  force  or  logic  in  the 
argument  made.  If  the  notes  are 
sold  to  bankers,  and  the  dealers  do 
not  have  them  on  January  1st,  they 
are  not  assessable  to  the  dealers; 
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and,  if  they  belong  to  the  bank  on 
January  1st,  they  also  escape  taxa- 
tion because  the  personal  property 
as  such  of  incorporated  banks  is  not 
assessable  in  this  state.  Why,  then, 
should  banks  refuse  tiie  paper?  If 
there  is  some  mysterious  problem, 
some  financial  legerdemain,  con- 
nected with  the  subject  of  discount- 
ing title-retaining  notes,  that  must 
be  properly  solved  in  order  to  keep 
the  dealers  from  selling  their  notes 
outside  of  the  state,  and  that  would 
drive  the  auto  instalment  sale  busi* 
ness  out  of  the  state,  this  court  is 
powerless  to  avert  the  threatened 
calamity. 

It  is  argued  that  title-retaining 
notes  have  not  been  taxed  in  the 
past.  The  omission  of  the  proper 
officers  in  the  past  to  assess  that 
^  ^  kind     of    property 

custom  ^o  ^         cannot     control     a 

ir^SlV^ilulT^  duty     imposed     by 

law  upon  their  suc- 
cessors. Hibernian  Benev.  Soc.  v. 
Kelly,  28  Or.  173,  30  L.R.A.  167,  52 
Am.  St.  Rep.  769,  42  Pac.  3. 

The  defendant's  argument  that 
only  solvent  credits  must  be  placed 
on  the  tax  books  is  unassailable ;  the 
word  "solvent,"  as  applied  to 
"credits,"  must  be  taken  in  its  or- 
dinary meaning.    Those  credits,  in 

-taxation  of  ordcr  to  be  assess- 
titie-retaiBiiiflr  able,  must  be  worth 
"***'  their     face     value, 

and  be  collectable,  not  by  suit  or  on 
execution,  but  in  the  ordinary 
course  of  business  and  by  usual 
busmess  methods.  In  other  words, 
they  are  what  are  called  "good"  ac- 
counts. In  one  of  the  briefs  sub- 
mitted to  us  it  is  said  that  condition- 
al sales  agreements  are  not  solvent 
credits  per  se.  That  is  true.  A 
title-retaining  note  or  conditional 
sale  agreement,  or  a  contract  for 
sale  of  real  estate,  may  or  may  not 
be  a  solvent  credit;  but  those  are 
problems  for  the  assessor,  and  must 
be  left  to  his  good  Judgment  and 
sound  discretion. 

Plaintiffs  in  their  complaint  al- 
lege that  taxable  land  contracts 
amounting  to  $10,000,000  have  not 
been  put  on  the  tax  books,  and  that 


"there  is,  within  Salt  Lake  county, 
a  class  of  property,  consisting  of 
contracts  for  the  sale  of  real  estate, 
by  the  terms  of  which  contract  the 
vendor  has  agreed  to  sell  to  the 
vendee  real  estate  upon  the  comple- 
tion of  the  payments  specified  in  the 
said  contract,  which  contracts  are 
held  and  owned  by  various  individ- 
uals, firms,  and  corporations  to 
whom  payments  on  the  said  con- 
tracts are  made  at  stated  times  by 
the  vendee  named  therein,  who  is  in 
possession  of  and  occupies  the  real 
estate  described  in  the  said  con- 
tracts, and  pays  taxes  assessed  up- 
on and  against  the  said  real  estate." 
The  terms  of  these  contracts  are  not 
given  save  as  set  forth  in  the  above 
paragraph.  If  the  purchaser  of  real 
estate  agrees  to  pay  the  purchase 
price,  it  is  a  contract  of  sale,  and 
not  a  contract  for  the  sale  of  land. 
If  the  payment  of  the  balance  of  the 
unpaid  purchase  price  is  enforceable 
by  the  vendor,  the 
contract  is  a  taxa-  t-*"***?"*"*  o« 

,  ,  .    ,  *  w«*^«*      land  contract. 

ble  credit  and  as- 
sessable to  the  vendor.  It  is  held 
by  the  great  weight  of  authority 
that  contracts  of  sale,  where  the  sell- 
er agrees  to  sell  and  the  buyer 
agrees  to  buy  and  pay  the  purchase 
price,  are  property,  and  taxable  as 
such  to  the  vendor  under  a  statute 
such  as  that  of  this  state.  On  the 
question  of  taxing  options  the  au- 
thorities are  in  conflict.  In  Kansas, 
options  have  been  held  to  be  taxable. 
James,  Option  Contr.  §  506.  Read 
V.  Lewis  &  Clark  County,  55  Mont. 
412,  178  Pac.  177,  is  a  recent  Mon- 
tana case  in  which  the  issue  was 
whether  an  option  was  taxable. 
The  court  held  that  the  contract 
whose  taxation  was  involved  was  an 
option,  and  that  the  amount  there- 
on due  and  unpaid  was  not  a  credit 
or  a  solvent  debt,  secured  or  un- 
secured. Our  statute  oh  taxable 
credits  was  borrowed  from  Mon- 
tana. We  agree  with  the  ruling 
that     mere     option 

contracts,    whether  ^Siravtm. 
they    involve    per- 
sonal property  or  realty,  are  not  as- 
sessable.   Without  knowledge  of  tho 
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nature  of  the  contracts  beyond  the 
general  statement  in  the  complaint 
herein,  it  cannot  be  determined 
whether  these  contracts  are  credits, 
which,  if  "solvent  credits,"  should 
be  assessed  to  the  vendors,  or 
whether  they  are  mere  options  that 
are  not  assessable.  Again,  the  ques- 
tion must  be  referred  to  the  county 
assessor  for  disposition  in  accord- 
ance with  what  the  facts  may  prove 
to  be. 

Plaintiffs  insist  that  the  assessor 
be  compelled  to  place  upon  the  tax- 
rolls  leases  "by  the  terms  of  which 
the  lessee  is  given  the  right  to  the 
possession  of  the  leased  premises 
and  property,  and  which  leases  are 
subject  to  assignment  and  transfer 
by  the  lessee  thereunder."  We  as- 
sume that  by  assignable  leases  are 
meant  leases  that  can  be  sold,  trans- 
ferred, and  assigned  by  the  lessee 
without  permission  from,  or  consent 
of,  the  lessor.  Such  leases  may 
have  a  cash  or  market  value, 
especially  if  for  a  long  period  of 
time  at  a  low  rental.  Counsel  say : 
"The  taxation  of  leases  presents 
many  difficulties;  among  them  the 
uncertainty  of  tenure,  the  presence 
or  absence  of  conditions  of  for-r 
feiture,  and  most  serious  of  all,  the 
placing  of  a  value  upon  them  for 
the  purpose  of  taxation."  The  dif- 
ficulty of  determining  the  taxable 
value   is   apparent.      Sometimes   a 

lease  is  a  valuable 
i;«".eV.™''"*  ""'     asset  to  the  lessee ; 

sometimes  it  is  a 
liability.  Again,  the  problem  is  one 
that  must  be  referred  to  the  county 
assessor  for  solution  in  accordance 
with  the  facts. 

Plaintiffs  claim  that  the  assessor 
has  used  an  improper  method  in  as- 
sessing banks  in  Salt  Lake  county. 
So  far  as  the  statute  is  concerned, 
the  assessor  has  concededly  followed 
the  law  as  interpreted  by  this  court 
in  Continental  Nat.  Bank  v.  Naylor, 

—  Utah,  — ,  179  Pac.  67,  and  Pin- 
gree  Nat.  Bank  v.  Weber  County, 

—  Utah,  — ,  183  Pac.  334.  In  that 
he  has  traveled  in  the  plainly 
marked  path  of  duty.  The  provi- 
sions of  the  Constitution  pertinent 


to  this  controversy  are  found  in  §§ 
2  and  3  of  article  13  of  out  state 
Constitution,  as  follows: 

"Sec.  2.  All  property  in  the  state, 
not  exempt  under  the  laws  of  the 
United  States,  or  under  this  Consti- 
tution, shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  pro- 
vided by  law :  The  word  'property,' 
as  used  in  this  article,  is  hereby  de- 
clared to  include  moneys,  credits, 
bonds,  stocks,  franchises  and  all 
matters  and  things  (real,  personal 
and  mixed)  capable  of  private  own- 
ership ;  but  this  shall  not  be  so  con- 
strued as  to  authorize  the  taxation 
of  the  stocks  of  any  company  or  cor- 
poration, when  the  property  of  such 
company  or  corporation  represented 
by  such  stocks,  has  been  taxed." 

"Sec.  3.  The  legislature  shall  pro- 
vide by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  on 
all  property  in  the  state,  according 
to  its  value  in  money,  and  shall  pre- 
scribe by  general  law  such  regula- 
tions as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  so  that 
every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value 
of  his,  her  or  its  property." 

The  provisions  of  the  statutes 
pertinent  to  this  controversy  are 
found  in  Utah  Comp.  Laws  1917,  §§ 
5866-5869,  which  sections  read  as 
follows : 

"Sec.  5866.  All  taxable  property 
must  be  assessed  at  its  full  cash 
value.  Land  and  the  improvements 
thereon  must  be  separately  assessed. 

"Sec.  5867.  The  stockholders  in 
every  bank  or  banking  association, 
organized  u^der  the  authority  of 
this  state  or  of  the  United  States, 
must  be  assessed  and  taxed  on  the 
value  of  their  shares  of  stock  there- 
in, in  the  county,  town,  city  or  dis- 
trict where  such  bank  or  banking 
association  is  located,  and  not  else- 
where, whether .  such  stockholders 
reside  in  such  place  or  not.  To  aid 
the  assessor  in  determining  the 
value  of  such  shares  of  stock,  the 
cashier  or  other  accounting  officer 
of  every  such  bank  must  furnish 
a  verified  statement  to  the  assessor 
showing  the  amount  and  number  of 
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shares  of  the  capital  stock  of  each 
bank,  the  amount  of  its  surplus  or 
reserve  fund  or  undivided  profits, 
the  amount  of  investments  in  real 
estate,  which  real  estate  must  be 
assessed  to  said  bank  and  taxed  as 
ether  real  estate,  and  the  names  and 
places  of  residence  of  its  stock- 
holders, together  with  the  number 
of  shares  held  by  each. 

''Sec.  5868.  In  the  assessment  of 
the  shares  of  stock  mentioned  in  the 
next  preceding  section,  each  stock- 
holder must  be  allowed  all  the  de- 
ductions and  exemptions  allowed  by 
law  in  assessing  the  value  of  other 
taxable  personal  property  owned  by 
individual  citizens  of  this  state,  and 
the  assessment  and  taxation  must 
not  be  at  a  greater  rate  than  is 
made  or  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individ- 
ual citizens  of  this  state. 

"Sec.  5869.  In  making  such  as- 
sessment, there  must  also  be  deduct- 
ed from  the  value  of  such  shares 
such  sum  as  is  in  the  same  propor- 
tion to  such  value  as  the  assessed 
value  of  the  real  estate  of  such  bank 
or  banking  association  in  which 
such  shares  are  held  bears  to  the 
whole  amount  of  the  capital  stock, 
surplus,  reserve,  and  undivided 
profits  of  such  bank  or  banking  as- 
sociation." 

In  support  of  the  demurrer  to  the 
complaint,  counsel  for  the  clearing 
house  argue:  (1)  "The  stock  in  a 
corporation  only  represents  the 
shareholders'  interest  in  the  corpo- 
rate property.  For  tiiis  reason  stat- 
utes in  general  terms  exempting 
from  taxation  such  stock  have  been 
usually  held  to  exempt  the  corporate 
property,  unless  the  contrary  inten- 
tion is  evidenced  by  the  statute." 
(2)  "Again,  the  equality  of  burden 
demanded  by  the  Constitution  is,  in 
the  absence  of  some  express  limita- 
tion imposed  by  it,  not  violated  by 
the  selection  by  the  legislature  of 
special  classes  of  property  on  which 
to  impose  taxes,  leaving  other 
classes  untaxed,  but  is  violated  if 
there  be  a  distinction  between  prop- 
erty, of  the  same  class."  (3)  That 
the  legislative  construction  of  §  3  of 
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article  13  of  the  Constitution  is 
found  in  Utah  Comp.  Laws  1917,  § 
5869.  (4)  That  the  contempora- 
neous legislative  construction  is  en- 
titled to  great  weight  in  construing 
§  2  of  article  13  of  our  state  Con- 
stitution. And  counsel  who  appears 
both  for  the  defendant  and  the 
clearing  house  presents  for  our  con- 
sideration these  additional  propo- 
sitions: (a)  "The  shares  of  a  bank 
holding  its  property  entirely  within 
the  state  of  Utah  are  by  the  Con- 
stitution exempted  from  taxation." 
(b)  "If  the  section  in  question  is  un- 
constitutional then  the  entire  stat- 
ute directing  taxation  of  bank.stock 
must  fail,  as  the  deduction  for  real 
estate  prescribed  in  the  section  is  a 
necessary  and  vital  element  in  the 
assessment  and  taxation  of  bank 
stock."  (c)  The  provision  for  de- 
duction is  not  an  invasion  of  the 
uniformity  and  equality  clause.  It 
represents  a  rule  designed  to  secure 
equal  and  uniform  assessment  and 
to  bring  about  a  just  valuation  of 
bank  shares  for  purposes  of  taxa- 
tion. 

Instead  of  treating  the  above 
propositions  seriatim  we  shall  con- 
sider them  in  a  general  way  and 
without  regard  to  the  order  in 
which  they  have  been  stated. 

Counsel  call  our  attention  to  the 
well-established  principle  that  every 
doubt  as  to  the  constitutionality  of 
a  statute  must  first  stat«te-oon- 
be  resolved  in  favor  iViSMnS^''^" 
of  its  validity,  and  *«»»»*•• 
that  before  a  statute  can  be  declared 
invalid  the  repugnancy  between  the 
statute  and  the  Constitution  must  be 
entirely  clear.  Such  has  always 
been  the  position  of  this  court.  Rio 
Grande  Lumber  Co.  v.  Darke,  .50 
Utah,  114,  L.R.A.1918A,  1193,  167 
Pac.  241.  Every  presumption  is  in 
favor  of  the  constitutionality  of  a 
statute,  and  in  case  of  a  doubt  the 
statute  must  be  held  to  be  valid. 
The  mandate  of  the  Constitution  is 
that  the  legislature  shall  provide  by  * 
law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation  on  all  prop- 
erty in  this  state  according  to  its 
value  jn  money,  and  the  legislature 
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is  commanded  to  prescribe  by  gen- 
eral law  such  regulation  as  shall 
secure  a  just  valuation  of  all  prop- 
erty, so  that  every  person  shall  pay 
a  tax*  in  proportion  to  the  value  of 
his  property.  When  the  property 
of  a  corporation  has  been  taxed,  its 
stock  is  nontaxable.  Without  ques- 
tion the  legislature  has  the  consti- 
tutional power  to  classify  different 
kinds  of  property  for  the  purpose 
of  taxation.  In  some  jurisdictions 
it  is  provided  by  the  Constitution 
that  taxes  shall  be  uniform  upon  the 
same  class  of  subjects.  Under  such 
provisions  subjects  of  taxation  of 
one  class  may  be  taxed  at  a  different 
rate  from  those  of  another  class. 
26  R.  C.  L.  p.  243 ;  3  Michie,  Banks 
&  Bkg.  §  325  (2b).  The  power  of 
classification  is  not  precluded  by  a 
constitutional  provision  that  taxa- 
tion be  equal  and  uniform,  but  the 
fact  that  a  statute  makes  no  dis- 
tinction between  those  in  a  class 
does  not  of  itself  justify  special  ex- 
emptions, additional  reductions,  or 
lower  rates  to  those  within  a  partic- 
ular class  unless  the  Constitution 
provides  that  taxation  shall  be  uni- 
form "upon  the  same  class  of  sub- 
jects." Utah  Comp.  Laws  1917,  § 
5869,  was  borrowed  from  Montana. 
The  Utah  legislature,  however,  in 
adopting  this  section  from  the  stat- 
utes of  Montana,  inserted  the  words 
''surplus,  reserve,  and  undivided 
profits"  between  the  words  "stock" 
and  "of  such  bank,"  etc.  See  §  2504, 
Mont.  Rev.  Codes  1907.  The  validi- 
ty of  the  section  referred  to  has 
never  been  passed  upon  by  the  su- 
preme court  of  Montana.  In  1919 
the  legislature  of  Montana  provided 
for  the  classification  of  taxable 
property,  and  divided  it  into  seven 
classes.  Class  1,  being  the  net  pro- 
ceeds of  mines,  is  to  be  assessed  at 
100  per  cent  of  its  true  value.  Class 
2,  consisting  of  household  furniture 
and  other  personal  property,  is  to 
be  assessed  at  20  per  cent  of  its  true 
'value;  and  as  to  other  classes  of 
property  the  percentages  of  their 
true  value  for  taxation  purposes  are 
placed  at  33 J,  30,  7,  and  40,  respec- 
tively, banks  being  in  class  6..which 


provides  that  40  per  cent  of  the 
value  of  the  property  in  that  class 
shall  be  taken  as  the  basis  of  taxa- 
tion. This  section  provides  one  sys- 
tem for  assessing  the  property  of 
national  banks  and  another  for  as- 
sessing the  moneyed  capital  em- 
ployed in  any  other  bank.  National 
bank  stock  is  assessed  at  its  market 
value,  the  full  value  of  the  real 
estate  .being  deducted.  This  legis- 
lation was  held  constitutional  and 
valid  in  Hilger  v.  Moore,  56  Mont. 
146,  182  Pac.  477,  in  an  exhaustive 
and  well-considered  opinion.  But 
the  Constitution  of  Montana  con- 
tains an  important  clause  that  the 
Constitution  of  this  state  does  not 
contain.  Section  11  of  article  12  of 
the  Montana  Constitution  provides: 
"Taxes  shall  be  levied  and  collected 
by  general  laws  and  for  public  pur- 
poses only.  They  shall  be  uniform 
upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the 
authority  levying  the  tax."  Were 
a  similar  provision  in  the  Utah  Con- 
stitution,  we  should  without  hesita- 
tion uphold  §  5869  as  a  valid  act  of 
classification.  Many  courts  have 
upheld  as  valid  and  not  repug- 
nant to  the  Constitution  similar 
statutory  provisions,  but  an  exam- 
ination of  the  constitutional  pro- 
visions upon  which  these  deci- 
sions are  based  will,  we  think, 
disclose  that  they  are  invariably 
based  upon  a  constitutional  pro- 
vision similar  to  that  above  quoted 
from  the  Montana  Constitution. 
Our  §  5869  operates  with  uni- 
formify  upon  a  class,  but  the  diffi- 
culty of  reconciling  it  with  the 
Constitution  of  this  state  is  that  it 
is  a  special  privilege,  an  added  ben- 
efit, to  one  class  which  is  accorded 
to  no  other.  The  section  under  con- 
sideration plainly  gives  to  bank 
stockholders  a  deduction  given  to  no 
other  class  of  taxpayers.  After  pro- 
vision is  made  for  taxing  bank 
stock,  §  5869  says  that  in  making 
such  assessment  there  must  cUso  be 
deducted  an  additional  sum  to  be 
ascertained  in  the  manner  therein 
provided.  This  is  an  exemption  or 
deduction    not    accorded   to    other 
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classes  or  groups  of  taxpayers,  and 

is,  therefore,  be- 
JK-?;:::?i2;i:L        yond   any   question 

JuIStT"  "*'  ^"^  ^^  doubt,  repugnant 

to  the  Constitution, 
which  provides  for  uniformity  of 
taxation.  Not  only  do  we  find  no 
warrant  in  the  Constitution  that 
permits  the  deduction  made  by  the 
legislature,  but,  in  our  opinion,  the 
deduction  is  prohibited  by  the  Con- 
stitution. Suppose  the  legislature 
had  enacted  a  law  putting  farmers 
in  a  separate  class  for  purposes  of 
taxation,  and  had  given  them  a  fiat 
20  per  cent  reduction  in  .the  assess- 
ment of  their  property.  Would  any- 
one question  the  invalidity  of  such 
a  law  ?  It  would  be  rank  and  inde- 
fensible class  legislation  that  could 
not  possibly  be  harmonized  with  the 
Constitution. 

It  is  contended  that  bank  stock  is 
not  taxable  for  the  reason  that  "the 
legislature  and  the  taxing  ofldcials 
are  under  a  constitutional  mandate 
to  tax  all  property  of  every  person 
and  every  corporation  within  the 
state,"  and  that,  their  stock  being 
not  assessable  after  the  property  of 
the  corporation  has  been  taxed, 
there  is  a  difference  between  bank 
stock  and  that  of  any  other  corpora- 
tion. However  plausible  this  argu- 
ment may  seem,  it  is,  nevertheless, 
true  that  even  the  Constitution  can- 
not validly  prescribe  any  taxation 
of  national  bank  property  except 
upon  the  real  estate  of  the  bank  and 
the  shares  of  stock.  When  in  con- 
flict with  Federal  law,  the  state  Con- 
stitution and  the  state  laws  must 
yield.  The  National  Banking  Act 
limits  the  powers  of  the  state  with 
respect  to  taxation  of  national 
banks,  "and  the  only  taxes  contem- 
plated thereby  are  taxes  on  shares 
of  stock  in,  and  real  estate  of,  such 
banks/'  7  Fletcher,  Cyc.  Corp.  § 
4593.  Nor  can  a  state  tax  the  per- 
sonal property  of  such  a  bank.  Id. 
p.  8041,  First  Nat.  Bank  v.  Prov- 
ince, 20  Mont.  375,  51  Pac.  821. 
"The  statute,  however,  does  permit 
a  state  to  tax  the  real  property  of 
a  national  bank,  but  only  'to  the 
same  extent,  according  to  its  value. 
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as  other  real  property  is  taxed.'*' 
7  Fletcher,  Cyc.  Corp.  p.  8042.  The 
legislature  has  therefore  provided 
for  the  taxation  of  banks  in  a  manner 
that  harmonizes  with  the  National 
Banking  Act  in  so  far  as  no  tax  is 
imposed  except  upon  real  estate  and 
the  shares  of  stock.  In  order  to 
avoid  double  taxation,  the  value  of 
the  real  estate  is  deducted  from  the 
full  cash  value  of  the  stock,  which 
is  assessed  to  the  stockholders. 
Thus  far  the  statute  complies  with 
the  National  Bank- 
ing Act,  and  does  biSS!**""  •' 
not  oifend  against 
the  Constitution  of  the  state. 

But,  as  sho\m  hereinbefore,  § 
5869,  supra,  provides  for  an  addi- 
tional deduction  wholly  unauthor- 
ized by  the  Constitution.  It  is  dis- 
criminatory in  favor  of  banks  as  a 
class  which,  in  the  past,  may  have 
escaped  their  full,  just,  and  consti- 
tutional measure  of  taxation.  In 
several  of  the  briefs  it  is  urged  that 
contemporaneous  administrative  and 
legislative  construction  of  §  5869 
should  be  accorded  great  weight 
In  case  of  doubt  or  ambiguity, 
either  in  a  Constitution  or  a  statute, 
such  construction  is  frequently  con- 
trolling. That  doctrine  has  been 
announced  by  this  court  in  the  re- 
cent case  of  State  Land  Comrs.  v. 
Ririe,  —  Utah,  — ,  190  Pac.  59. 
But  where  there  is  no  doubt,  where 
the  repugnancy  to  the  Constitution 
is  apparent,  where 
there  is  a  deduction  of^contTm^o*  * 
or  exemption  from  ""JJJiYiny*""" 
taxation  without  ex- 
press authorization  by  the  Consti- 
tution, the  legislative  act  cannot  be 
validated  by  invoking  legislative 
construction.  Whether  assessors 
have  or  have  not  in  the  past  obeyed 
the  law  cannot  give  validity  to  that 
which  is  clearly  invalid.  As  a  mat- 
ter of  fact,  assessors  in  this  state 
in  the  past,  due  undoubtedly  to  the 
difficulty  of  interpreting  the  cum- 
bersome provision  giving  banks  or 
bank  stock  owners  an  additional  de- 
duction from  taxation,  have  often 
arbitrarily  made  such  deductions  as  • 
to  them  seemed  fair  and  equitable.  ^ 


564 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


It  is  shown  by  the  statement  of  facts 
in  McComick  &  Co.  v.  Bassett,  49 
Utah,  444,  164  Pac.  852,  that  in  as- 
sessing the  stock  of  McComick  & 
Company,  bankers,  a  corporation,  in 
1913,  the  assessor  first  ascertained 
the  total  valuation  of  the  capital 
stock,  surplus,  and  undivided  prof- 
its, then  deducted  the  value  of  the 
real  estate,  and  "the  assessor  then 
reduced  this  sum  20  per  cent, — a  re- 
duction which,  the  record  shows, 
was  made  by  assessors  generally  in 
arriving  at  the  value  of  the  capital 
stock  of  banks  throughout  the  state 
for  the  purpose  of  taxation.'* 

It  has  been  suggested  'that  it  is 
"a  serious  question  as  to  the  effect 
on  the  remainder  of  this  statute  of 
the  claimed  invalidity  of  such  an 
integral  part."  Without  §  5869, 
supra,  the  statute  provides  for  a 
complete  method  of  taxation  of 
banks,  and  it  is  this:  The  real  es- 
tate is  assessed  at  its  full  cash 
value;  the  stock  is  assessed  at  its 
full  cash  value,  and  from  the'  as- 
sessed value  of  the  stock  the  value, 
or,  what  is  the  same  thing,  the 
assessed  value  of  the  real  estate,  is 
subtracted,  and  the  remainder  is  the 
_  amount  of  the  as- 

tlonal^ln  part—       SCSSment     Of     all    Of 

J?r.*,n"a"er.  the  stock.    The  Stat- 

ute IS  thus  not  en- 
dangered. The  result  is  the  elim- 
ination of  the  part  that  is  clearly 
repugnant  to  the  Constitution,  and 
that  which  remains  is  not  impaired. 
In  Allen  v.  Louisiana,  103  U.  S. 
80,  26  L.  ed.  318,  it  was  held  to  be 
an  elementary  principle  "that  the 
same  statute  may  be  in  part  con- 
stitutional and  in  part  unconstitu- 
tional, and  that  if  the  parts  are 
wholly  independent  of  each  other, 
that  which  is  constitutional  may 
stand,  while  that  which  is  uncon- 
stitutional will  be  rejected."  In 
that  opinion  it  was  further  said  that 
"the  point  to  be  determined  in  all 
such  cases  is  whether  the  unconsti- 
tutional provisions  are  so  connected 
with  the  general  scope  of  the  law  as 
to  make  it  impossible,  if  they  are 
stricken  out,  to  give  effect  to  what 


appears  to  have  been  the  intent  of 
the  legislature." 

The  Constitution  of  Arkansas  of 
1874  (art.  16,  §  5)  provided  that  all 
property  subject  to  taxation  should 
be  taxed  according  to  its  value,  to 
be  ascertained  in  such  manner  as 
the  general  assembly  might  direct, 
making  the  same  equal  and  uniform 
throughout  the  state,  and  that  no 
one  species  of  property  from  which 
a  tax  may  be  collected  should  be 
taxed  higher  than  another  species  of 
property  of  equal  value.  The  Con- 
stitution of  the  state  further  de- 
clared that  all  laws  exempting  prop- 
erty from  taxation,  other  than  as 
provided  in  that  instrument,  should 
be  void.  No  part  of  the  property 
of  railroad  companies  was  exempted 
by  the  Constitution  from  taxation. 
A  subsequent  statute  provided  for 
the  taxation  of  the  property  of  rail- 
road companies,  excepting,  however, 
from  the  schedule  of  property  re- 
quired to  be  returned,  "embank- 
ments, turnouts,  cuts,  ties,  trestles^ 
or  bridges."  In  Huntington  v. 
Worthen,  120  U.  S.  97,  30  L.  ed.  588, 
7  Sup.  Ct.  Rep.  469,  it  was  held 
that  the  exemption  of  these  items  of 
railroad  property  was  invalid,  and 
the  question  arose  whether  the  stat- 
ute could  be  enforced.-'^''The  court 
said :  "The  unconstitutional  part  of 
the  statute  was  separable  from  the 
remainder.  The  statute  declared 
that,  in  making  its  statement  of  the 
value  of  its  property,  the  railroad 
company  should  omit  certain  items ; 
that  clause  being  held  invalid,  the 
rest  remained  unaffected,  and  could 
be  fully  carried  out.  An  exemption 
which  was  invalid  was  alone  taken 
from  it.  It  is  only  when  different 
clauses  of  an  act  are  so  dependent 
upon  each  other  that  it  is  evident 
the  legislature  would  not  have  en- 
acted one  of  them  without  the  other 
— as  when  the  two  things  provided 
are'  necessary  parts  of  one  system — 
that  the  whole  act  will  fall  with  the 
invalidity  of  one  clause.  When 
there  is  no  such  connection  and  de- 
pendency, the  act  will  stand,  though 
different  parts  of  it  are  rejected.*' 

See  also  Northwestern  Mut.  L. 


.    STILLMAN 

(---  Utah,  — . 

Ins.  Co.  V.  Lewis  &  Clarke  County, 
28  Mont.  484,  98  Am.  St.  Rep.  672, 
72  Pac.  982. 

Other  questions  discussed  by 
counsel  we  do  not  deem  of  sufficient 
gravity  to  require  notice. 

The  demurrer  is  overruled.  A 
peremptory  writ  of  mandate  will 
issue  commanding  the  defendant  to 
place  on  the  assessment  rolls  of  Salt 
Lake  county  all  title-retaining  notes 
or  contracts  that  were  owned  by 
taxpayers  in  Salt  Lake  county  at 
noon  of  January  1,  1920,  unless  the 
property  for  which  the  note  is  given 
is  also  assessed  to  him ;  that  he  as- 
sess all  leases  that  were  assignable 
and  transferable  without  permis- 
sion or  consent  of  the  lessors,  that 
have  a  cash  value,  and  that  were 
owned  by  such  taxpayers  at  noon  of 
January  1,  1920;  all  conditional 
sales  contracts  in  which  the  pur- 
chaser in  writing  agrees  to  pay  the 
amount  due,  and  that  were  owned 
by  the  taxpayers  at  noon  of  January 
1,  1920;  all  real  estate  contracts  in 
which  the  buyer  is  obligated  to  pay 
the  purchase  price,  and  which  con- 
tracts were  owned  by  taxpayers  of 
Salt  Lake  county  at  said  time.  No 
option  contracts  in  which  the  pur- 
chaser does  not  agree  that  he  will 
pay  the  purchase  price  shall  be  tax- 
able. All  the  instruments  enumer- 
ated above  shall  be  assessed  unless 
they  are  not  solvent  credits,  as  these 
words  have  been  heretofore  defined 
herein.  The  assessor  will  be  further 
commanded  in  such  peremptory 
writ  of  mandate  to  correct  the  as- 
sessment of  all  bank  stocks  by 
eliminating  all  deductions  except 
those  made  by  him  for  the  cash 
value  of  the  real  estate  owned  by 
such  banks  in  this  s^tate. 

Corfman,  Ch.  J.,  and  Gideon  and 
Thurman,  JJ.,  concur.  * 

.Frickt  J.,  concurring : 

I  concur.  I  think  the  Constitu- 
tion as  well  as  the  statute  manifest- 
ly intends  that  property  of  all  kinds 
shall  be  assessed  at  its  cash  value. 
Title-retaining  notes  manifestly 
comp  within  the  definition  of  prop- 
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erty  as  defined  by  our  statute,  and  are 
therefore  taxable.  Moreover,  they 
possess  all  the  attributes  of  prop- 
erty. The  owner  may  assign,  sell, 
pledge,  or  discount  them  and  realize 
their  face  or  actual  value,  and,  if 
stolen,  converted,  or  destroyed  by 
another,  he  may  recover  their  value 
precisely  as  he  may  for  any  other 
property.  If  the  assessors  will  fol-^ 
low  the  law  (and  if  they  do  not' 
they  can  be  compelled  to  do  so),  no 
one  will  be  taxed  for  any  property 
unless  he  is  the  owner  thereof  at 
noon  on  the  1st  day  of  January. 
That  is  the  precise  point  of  time 
when  ownership  must  exist  in  order 
to  tax  property  to  a  particular  own- 
er. This  is  true  of  all  property  ex- 
cept such  as  is  obtained  upon  con- 
signment, or  such  as  has  escaped 
taxation,  which  must  be  assessed  as 
provided  by  the  statute.  If  an 
article  is  sold,  and  a  title-retaining 
note  is  given  in  settlement,  then  if 
both  were  assessed  to  the  same  per- 
son the  claim  of  double  taxation 
might  come  within  the  rule  laid 
down  in  McComick  &  Co.  v,  Bassett, 
49  Utah,  444,  164  Pac.  852.  As 
pointed  out,  however,  by  Mr.  Justice 
Weber,  that  situation  does  not  arise. 
If  the  owner  has  parted  with  the 
property  before  the  1st  day  of  Jan- 
uary, and  has  its  value  In  money, 
the  money,  under  our  statute,  may 
be  taxed;  and  the  same  is  true  if 
he  holds  a  title-retaining  note  or 
any  other  note  in  which  he  is  prom- 
ised payment  for  the  amount  due,  if 
such  note  constitutes  a  solvent 
credit.  Upon  the  other  hand,  if  any 
person  acquires  property  of  any 
value  after  the  1st  day  of  January 
he  cannot  legally  be  taxed  on  that 
property  for  the  current  year. 
What  is  true  respecting  title-retain- 
ing notes  is  likewise  true  respecting 
leases  and  the  other  contracts  re- 
ferred to  by  Mr.  Justice  Weber. 

With  respect  to  the  taxation  of 
bank  stocks,  the  Constitution  leaves 
no  room  for  doubt  and  hence  no 
room  for  construction.  Bank  stocks 
must  be  assessed  at  their  cash  value 
after  deducting  the  value  of  the  real 
estate,  if  any  is  owned  by  the  bank. 
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That  is  the  plain,  the  unmistakable, 
purport  of  our  Constitution.  How 
can  this  court  evade  it?  If  bank 
stocks  are  assessed  at  too  high  or 
too  low  a  valuation,  the  fault  lies 


not  with  the  law,  but  with  those 
whose  duty  it  is  to  administer  it. 
I  can  see  no  escape  from  the  con- 
clusions reached  by  my  associate 
Mr.  Justice  Weber;  hence  I  concur. 


ANNOTATION. 

Taxation  of  cfaattek  and  conditional  sale  contracts  or  title  retaining  notes  grrta 

in  respect  of  them. 


The  court  in  the  reported  case 
(STOiLMAN  V.  Lynch,  ante,  652) 
seems  to  have  reached  a  conclusion  in 
accord  with  the  authorities  generally 
as  respects  its  decision  on  the  question 
of  double  taxation,  and  also  the  dis- 
tinction between  chattel  mortgages 
and  conditional  sales.  It  was  there 
held  that  taxation  of  a  chattel  sold  on 
a  conditional  sale,  and  also  of  the  note 
or  sales  agreement  by  which  the  seller 
retained  the.  title,  was  not  unconstitu- 
tional double  taxation ;  also  that  title- 
retaining  notes  and  conditional  sale 
contracts  were  not  within  a  constitu- 
tional prohibition  exempting  mort- 
gages from  taxation. 

A  search  has  failed  to  disclose  any 
other  cases  precisely  in  point  on  ei- 
ther question.  There  are,  however, 
cases  dealing  with  matters  other  than 
taxation,  which  sustain  the  view  of 
the  reported  case  (Stillman  v.  Lynch) 
as  to  the  distinction  between  chattel 
mortgages  and  conditional  sale  con- 
tracts; and  other  cases  dealing  with 
subjects  of  taxation  other  than  condi- 
tional sale  contracts  or  the  chattels  to 
which  they  relate  that  by  analogy  sup- 
port the  view  of  the  court  as  to  the 
question  of  double  taxation.  A  few 
cases  on  both  points  are  cited  by  way 
of  illustration.  They  are,  of  course, 
not  intended  to  be  exhaustive  on  the 
questions  involved. 

The  distinction  between  a  condi- 
tional sale  and  a  chattel  mortgage  is 
considered  in  a  number  of  cases,  such 
as  Tweedie  v.  Clark  (1906)  114  App. 
Div.  296,  99  N.  Y.  Supp.  856;  McDaniel 
V.  Chiaramonte  (1912)  61  Or.  403,  122 
Pac.  33 ;  and  Studebaker  Bros.  Co.  v. 
Mau  (1904)  13  Wyo.  358,  110  Am.  St. 
Rep.  1001,  80  Pac.  151,  which  do  not 
involve  the  question  of  taxation.    In 


them  the  courts  call  attention  to  the 
fact  that  in  order  that  a  transaction 
may  constitute  a  sale  and  mortgage, 
there  must  be  a  passing  of  the  title, 
whereas  in.  the  cases  cited,  the  seller 
expressly  retained  title  until  payment; 
and  the  fact  that  the  purchaser  abso- 
lutely agreed  to  pay  was  held  not  to 
prevent  the  transaction  from  being  a 
conditional  sale,  and  not  a  chattel 
mortgage.  In  the  McDaniel  Case,  the 
court  said:  'The  transaction  is  none 
the  less  a  conditional  sale,  because  the 
defendant  is  obligated  absolutely  to 
pay  the  price,  as  that  is  a  condition 
alike  of  absolute  and  conditional  sales. 
.  .  .  Here  defendant  agreed  to  buy 
and  unconditionally  to  pay  the  pur- 
chase price  of  the  machine.  Plaintiff 
retained  title  to  the  machine  as  se- 
curity for  the  payment  of  the  purchase 
price,  and  on  default  of  payment  he 
was  authorized  to  take  possession,  and 
at  his  election  declared  all  notes  due, 
and  proceeded  immediately  for  the  col- 
lection thereof.  This  is,  without 
doubt,  a  conditional  sale.  The  appar- 
ent diversity  of  utterance  by  the 
courts  as  to  the  effect  of  the  reserva- 
tion of  title  by  the  seller  is  largely 
due  to  the  diversity  in  the  form  or 
terms  of  the  sale.  Whether  the  trans- 
action is  a  conditional  sale  depends, 
not  upon  the  name  given  to  it  by  the 
parties,  or  the  form  of  the  instrument 
evidencing  it,  but  upon  the  ruling  in- 
tention of  the  parties,  gathered  from 
all  language  of  the  contract  .  .  . 
If  the  title  to  the  property  remains  in 
the  seller,  then  the  transaction  is  no't  a 
mortgage  and  a  conditional  sale,  and 
title  passes  to  the  buyer,  and  a  lien  on 
the  property  is  created  in  favor  of  the 
seller." 
As  distinguishing  between  a  chattel 
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mortgage  and  a  conditional  sale,  and 
holding  that  an  absolute  promise  to 
pay  on  the*  part  of  the  purchaser  does 
not  necessarily  render  the  contract  in- 
consistent with  the  intention  of  a  con- 
ditional sale,  see  also,  among  other 
cases.  Freed  Furniture  &  Carpet  Co.  v. 
Sorensen  (1904)  28  Utah,  419, 107  Am. 
St.  Rep.  731,  79  Pac.  564,  8  Ann.  Cas. 
634. 

If  conditional  sales  contracts,  such 
as  those  in  the  cases  above  cited,  can- 
not be  construed  as  chattel  mortgages, 
since  the  title  is  retained  in  the  seller, 
it  would  seem,  a  fortiori,  that,  in 
view  of  the  rule  of  strict  construction 
of  exemption  .  provisions  in  taxation 
statutes,  title-retaining  notes,  such  as 
those  involved  in  the  Stillman  Case, 
should  not  be  regarded  as  mortgages 
within  the  meaning  of  the  exemption 
in  favor  of  mortgages,  and  that  the 
decision  of  the  court  in  this  respect 
was  therefore  the  only  one  which  it 
could  properly  reach. 

Although  not  within  the  title  of  the 
note,  attention  is  called  to  Appeal  Tax 
Ct  V.  Rice  (1878)  50  Md,  302,  in  which 
it  was  held  that  the  peculiar  features 
of  so-called  "mortgages"  to  building 
associations  distinguished  them  from 
ordinary  mortgages  given  to  secure 
debts,  and  that  the  building-associa- 
tion ''mortgages"  were  not  within  a 
clause  of  a  statute  exempting  from 
tajcation  "mortgages  upon  property  in 
this  state,  and  the  mortgaged  debts 
thereby  secured."  The  court  relied 
in  part  upon  the  history  of  the  legis- 
lation in  question,  but,  apart  from  this, 
took  the  view  that  the  terms  of  the 
exemption  itself  clearly  indicated  an 
intention  to  exempt  only  mortgages  on 
property  securing  debts  in  the  ordi- 
nary sense. 

On  the  other  question,  that  of  dou- 
ble taxation,  the  reported  case  (Still- 
man  V.  Lynch,  ante,  552)  appears  to 
have  reached  a  conclusion,  as  before 
indicated,  in  accord  with  the  view  of 
many  other  decisions  on  this  question. 
There  are,  of  course,  many  instances 
where  duplicate  taxation  results  from 
the  taxation  to  different  individuals  of 
their  respective  interests  in  the  same 
property.  But  this  is  not  necessarily, 
it  seems,  unconstitutional  double  taxa- 


tion. This  is  illustrated  by  many  cases 
involving  the  question  of  taxation  of 
mortgages  and  also  of  real  estate  cov- 
ered by  them,  the  great  weight  of  au- 
thority in  this  class  of  cases  holding, 
as  a  legal  proposition,  that  the  taxa- 
tion of  the  mortgage  to  the  mortgagee, 
and  of  the  real' estate  at  its  full  value 
to  the  mortgagor  or  owner,  without 
deduction  of  the  amount  of  the  mort- 
gage, does  not  constitute  double  taxa- 
tion in  any  obnoxious  constitutional 
sense.  The  following,  among  other 
cases,  illustrate  this  rule: 

Alabama. — Alabama  Gold  L.  Ins.  Co» 
v.  Lott  (1875)  54  Ala.  499. 

Arkansas.  —  Ouachita  County  v. 
Rumph  (1884)  43  Ark.  525. 

Florida. — Lamar  v.  Palmer  (1881) 
18  Fla.  147. 

Illinois.  —  People  v.  Worthington 
(1859)  21  111.  171,  74  Am.  Dec.  86; 
Griffin  v.  Board  of  Review  (1900)  184 
111.  275,  56  N.  E.  397. 

Maryland. — ^Appeal  Tax  Ct.  v.  Rice 
(1879)  50  Md.  302,  22  Atl.  398;  Allen 
V.  Harford  County  (1891)  74  Md.  294, 
22  Atl.  398. 

Michigan.  —  Taggart  v.  Sanilac 
County  (1888)  71  Mich.  16,  38  N.  W. 
639;  Stumpf  v.  Storz  (1909)  156  Mich. 
228,  23  L.R.A.(N.S.)  152,  132  Am.  St. 
Rep.  521,  120  N.  W.  618. 

Nevada. — State  v.  Carson  City  Sav. 
Bank  (1882)  17  Nev.  146,  30  Pac.  703. 

New  Hampshire.  —  Drew  v.  Morrill* 
(1882)  62  N.  H.  23;  Boston,  C.  &  M.  R. 
Co.  V.  State   (1883)   62  N.  H.  648. 

New  YorlK.  —  Paddell  v.  New  York  . 
(1906)  50  Misc.  422,  100  N.  Y.  Supp. 
581,  affirmed  in  (1906)  114  App.  Div. 
911,  100  N.  Y.  Supp.  1133,  which  is 
affirmed  in  (1907)  187  N.  Y.  552,  80 
N.  E.  1114,  which  is  affirmed  in  (1908) 
211  U.  S.  446,  53  L.  ed.  275,  29  Sup. 
Ct.  Rep.  139,  15  Ann.  Cas.  187. 

Pennsylvania.  —  Philadelphia  Sav. 
Fund  Soc.  V.  Yard  (1848)  9  Pa.  359; 
West  Chester  Gas  Co.  v.  Chester  Coun- 
ty (1858)  30  Pa.  232  (by  implication). 

Utah.— Judge  v.  Spencer  (1897)  IS 
Utah,  242,  48  Pac.  1097. 

In  Cooley  on  Taxation,  3d  ed.  p.  387^ 
it  is  said :  "A  system  of  indirect  taxes, 
combined  with  a  system  of  general 
taxation  by  value,  must  often  have  the 
effect  to   duplicate  the  burden   upon 
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some  species  of  property  or  upon  some 
persons,  and  the  taxation  of  stockhold- 
ers in  a  corporation,  and  also  of  the 
corporation  itself,  must  sometimes  pro- 
duce a  like  result.  There  is  also  some- 
times what  seems  to  be  a  double  taxa- 
tion of  the  same  property  to  two  in- 
dividuals; as  where  the  purchaser  of 
property  on  credit  is  taxed  on  its  full 
value,  while  the  seller  is  taxed  to  the 
same  amount  on  the  debt.  How  this 
would  operate  may  be  readily  per- 
ceived by  supposing  the  extreme  case 
that  all  the  property  in  a  town  is  sold 
on  credit,  in  which  case,  if  the  prop- 
erty is  taxed  to  the  purchasers,  and 
the  debts  to  sellers,  it  is  manifest  that 
the  town  taxes  twice  as  much  wealth 
as  lies  within  its  borders."  The  au- 
thor points  out,  however,  that  so  long 
as  general  rules  are  applied,  taxation 
statutes  have  uniformly  been  sus- 
tained, even  though  unequal  and  un- 
just results  obtain  in  particular  in- 
stances, and  takes  the  view  that  dupli- 
cate taxation  in  an  unconstitutional 
sense  is  ''the  requirement  that  one  per- 
son or  anyone  subject  to  taxation  shall 
directly  contribute  twice  to  the  same 
burden,  while  other  subjects  of  taxa- 
tion belonging  to  the  same  class  are 
required  to  contribute  but  once." 

In  this  connection,  attention  is 
called  to  the  statement  in  United 
States  Electric  Power  &  Light  Co.  v. 
'  State  (1894)  79  Md.  63,  28  Atl.  768, 
where,  in  considering  the  question 
whether  a  tax  on  the  gross  receipts  of 
a  corporation  constituted  a  double  tax, 
the  court  said:  "Taxes  are  levied  up- 
on the  individual,  and  not  upon  prop- 
erty, though  the  value  of  the  property 
owned  by  him  is  the  standard  by  which 
the  extent  of  the  individual's  liftbility 
is  ascertained  and  measured.  Hence, 
the  imposition  of  a  tax  twice  upon  one 
person  for  the  same  purpose,  because 
of  his  ownership  of  a  particular  piece 
of  property,  would  be  a  double  tax, 
which,  in  consequence  of  its  inequal- 
ity, would  not  be  sustained.  But  when 
the  same  property  represents  distinct 
values  belonging  to  different  persons, 
be  those  persons  natural  or  artificial, 
both  persons  may  be  lawfully  taxed, 
and  the  amounts  of  their  separate  con- 
tributions would  be  fixed  by  the  values 


which  the  same  property  represented 
in  the  hands  of  each,  respectively;  and 
this  would  not  be  double  taxation,  in 
the  sense  in  which  it  is  obnoxious  to 
the  organic  law." 

Without  an  attempt  at  an  exhaustive 
collection  of  the  cases  of  this  class, 
attention  is  called  to  several  other 
cases  involving  contracts  for  sales  of 
land,  which  make  clearer  the  rule  ap- 
plicable where  double  taxation  is  al- 
leged. • 

Thus,  in  Marquette  v.  Michigan  Iron 
&  Land  Co.  (1903)  132  Mich.  130,  92 
N.  W.  934,  it  was  held  that  there  was 
not  such  double  taxation  as  violated  a 
constitutional  provision  requiring  uni- 
formity, by  a  taxation  of  land  and 
timber  to  the  purchaser,  and  of  the 
unpaid  balance  due  on  the  contract  as 
a  credit  to  the  seller,  who  by  the  con- 
tract of  sale  retained  the  title  and  had 
stipulated  that  the  tax  upon  the  prop- 
erty should  be  paid  by  the  vendee. 

So,  where,  on  a  sale  of  land,  a  bond 
for  a  deed  was  given,  and  the  vendee 
went  into  possession  and  listed  the 
land  for  taxation  in  his  own  name,  and 
the  vendor  was  assessed  on  the  notes 
given  for  the  balance  of  the  purchase 
money,  it  was  held  in  People  v.  Rhodes 
(1853)  15  ni.  304,  that  the  assessment 
must  be  paid  by  the  vendor  as  on  a 
"credit"  taxable  by  statute,  and  that 
double  taxation  did  not  result.  The 
court  said:  ''There  is  no  force  in  the 
objection  that  the  same  property  was 
twice  subjected  to  taxation.  The  land 
was  the  property  of  Walker  [the  ven- 
dee], and  was  by  him  listed  for  taxa- 
tion; the  notes  were  the  property  of 
Rhodes  [the  vendor],  and  were  as- 
sessed to  him.  A  person  having  prop- 
erty in  possession  is  assessed  for  its 
full  value,  although  he  may  at  the 
time  be  indebted  for  it.  A  man  pays 
as  much  tax  on  a  farm  that  is  under 
mortgage,  as  does  his  neighbor  on  a 
farm  equally  valuable  and  free  from 
encumbrance.  The  tax  is  levied  on 
the  land,  irrespective  of  the  indebted- 
ness of  the  owner.  So,  a  tax  is  levied 
on  the  credits  of  a  party,  without  ref- 
erence to  the  transaction  out  of  which 
the  indebtedness  arose." 

And  in  a  somewhat  similar  case. 
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Griflhi  v.  Board  of  Review  (1900)  184 
IlL  276,  56  N.  E.  397,  the  court,  in 
reaching  the  conclusion  that  the  ven- 
dor of  land  was  assessable  on  the  bal- 
ance of  the  purchase  money  as  a  cred- 
it, said:  "The  legal  effect  of  the 
transaction  between  the  parties  here- 
to was  to  create  new  or  additional 
property;  viz.,  a  legally  enforceable 
demand  in  favor  of  the  appellant  to 
recover  from  .  .  .  [the  vendee] 
the  unpaid  balance  of  the  purchase 
money  of  the  lands.  This  property  is 
entirely  distinct  from  the  property  in 
the  land.  Taxation  levied  upon  both 
of  said  properties  is  not  double  taxa- 
tion." 

It  was  held  also  in  Rheinboldt  v. 
Raine  (1894)  52  Ohio  St.  160,  39  N.  E. 
145,  that,  notwithstanding  the  vendor 
of  land  had  retained  the  legal  title  as 
his  security,  a  sum  due  him  from  the 
vendee  as  purchase  money,  to  pay 
which  the  vendee  had  given  an  abso- 
lute obligation,  was  a  credit,  and  tax- 
able as  such,,  and  that  the  taxation  of 
such  credit  and  also  of  the  land,  the 
taxes  on  which  the  vendee  had  agreed 
to  pay,  did  not  amount  to  double  taxa- 
tion. 

And  a  statute  imposing  a  tax  on  all 
indebtedness  secured  by  liens  on  real 
property  was  held  in  Nelson  v.  Brieten- 
wischer  (19^16)  194  Mich,  30, 160  N.  W. 
626,  not  unconstitutional  on  the 
ground  of  double  taxation,  when  ap- 
plied to  a  contract  for  the  sale  of  land 
so  as  to  require  the  vendor,  who  re- 
tained title  as  security  for  the  un- 
paid balance  of  the  purchase  price,  to 


pay  the  tax  before  he  could  enforce 
the  contract. 

Regarding  the  point  under  consid- 
eration, it  is  well  said  in  People  v. 
Worthington  (1859)  21  111.  171,  74  Am. 
Dec.  86 :  "It  may  be  true,  in  one  sense, 
to  say  that  it  is  double  taxation  to  tax 
the  horse  which  is  sold,  and  also  the 
note  which  is  given  for  the  purchase 
money;  and  so  is  it  to  tax  the  note 
which  is  given  for  $100  borrowed  mon- 
ey, and  also  the  money  which  is  bor- 
rowed ;  and  so  we  might  go  on  through- 
out the  whole  system  of  human  trans- 
actions which  involve  a  credit  for 
things  tangible  which  are  within  the 
state  and  subject  to  taxation;  and  even 
so  it  is  if  they  are  beyond  this  state, 
for  the  presumption  is  that  they  are 
taxed  wherever  they  may  be.  What- 
ever rights,  credits,  or  choses  in  ac- 
tion which  may  be  taxed  are  so  much 
over  and  above  the  money  and  other 
physical  objects  within  the  state,  and 
are,  in  the  same  sense,  double  taxa- 
tion; for  those  very  credits  must  ulti- 
mately be  paid  with  those  physical 
objects,  if  they  are  ever  paid.  To  say 
there  shall  not  be  double  taxation  in 
this  sense  of  the  term  is  at  once  to  say 
that  no  credits  of  any  sort  shall  be 
taxed;  and  all  those  whose  fortunes 
consist  in  loaned  money  or  other  cred- 
its must  be  allowed  the  benefit  and 
protection  of  the  laws,  and  be  exempt 
from  the  burthens  incident  to  the  mak< 
ing  and  enforcing  them.  If  in  any 
country  this  has  been  deemed  just  and 
equal,  such  is  presumed  not  to  be  the 
case  generally,  where  direct  taxation 
is  resorted  to.''  R.  E.  H. 


RE  ESTATE  OF  FREDERICK  BUHL,  Deceased. 
BRYANT  WALKER,  Surviving  Trustee,  etc.,  of  Frederick  Buhl,  Deceased, 

V. 

HAZEL  BUHL  et  al.,  Plffs.  in  Err. 

Michigan  Supreme  Court '^  July  20,   1020. 

Ct^l^LASCf^  i—i^ich/^/llS  N.  W.  651.)   ^  ^ 

Trust  *•  investment  In  corporate  stock. 

1.  A  trustee  may  invest  the  trust  funds  in  dividend-paying  stocks  of 
ft  private  business  corporation,  which  has  acquired,  by  reason  of  the 
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amount  of  its  property  and  prudent  management  of  its  affairs  for  a  con- 
siderable period  of  time,  such  a  reputation  for  permanence  and  stability 
as  to  command  universal  confidence,  so  that  careful  and  intelligent  persons 
familiar  with  such  matters  commonly  invest  their  own  money  in  them  as 
a  permanent  investment. 

[See  note  on  this  question  beginning  on  page  574.] 

—  duty  in  investment  of  funds. 


2,  A  trustee's  duty  in  investing  the 
trust  funds  is  first  to  invest  so  that 
the  property  can  be  returned  at  the  ex- 
piration of  the  trust  period  without 
loss,  and,  second,  to  secure  an  income 
therefrom. 

[See  26  R.  C.  L.  1305,  1306.] 

—  elimination  of  speculation. 

3.  The  entire  element  of  speculation 


must  be  removed  in  the  investment  of 
trust  funds  by  a  trustee. 

[See  26  R.  C.  L.  1307.] 
«—  scrutiny  of  courts  of  equity. 

4.  A  trustee,  in  investing  trust 
money  in  the  stock  of  a  private  busi- 
ness corporation,  assumes  the  risk  of 
a  searching  inquiry  by  a  court  of 
equity  as  to  the  diligence  employed 
and  sound  judgment  exercised  by  him 
in  the  transaction. 

[See  26  R.  C.  L.  1309,  1810.] 


Error  to  the  Circuit  Court  for  Wayne  County  (Codd,  J.)  to  review  a 
judgment  reversing  an  order  of  the  Probate  Court  charging  the  surviving 
trustee  under  the  will  of  Frederick  Buhl,  deceased,  with  the  amount  of 
a  loss  of  trust  funds  invested  in  the  stock  pf  a  certain  corporation,  in  a 
proceeding  for  the  allowance  of  his  final  account  as  such  trustee.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Melssrs.  Stevenson,  Carpenter,  Butz-  Re  Grammel,  120  Mich.  487,  79  N.  W. 
el,  &  Backus,  for  plaintiffs  in  error: 

Trustees  holding  a  fund  to  invest 
for  the  benefit  of  a  cestui  que  trust 
have  no  right  to  invest  the  trust  fund 
in  stock  of  a  private  corporation. 

Ackerman  v.  Emott,  4  Barb.  626;  Re 
Allis,  123  Wis.  223,  101  N.  W.  365; 
King  V.  Talbot,  40  N.  Y.  76;  Hemp- 
hill's Appeal,  18  Pa.  303;  Fray's  Ap- 
peal, 34  Pa.  100;  Collins  v.  Slaughter, 
1  Ky.  L.  Rep.  261;  Indiana  Trust  Co. 
V.  Griffith,  44  L.R.A.(N.S.)  952,  note; 
Robertson  v.  Robertson,  130  Ky.  293, 
132  Am.  St.  Rep.  368,  113  S.  W.  138; 
White  V.  Sherman,  168  III.  589,  61  Am. 
St.  Rep.  132,  48  N.  E.  128 ;  Simmons  v. 
Oliver,  74  Wis.  633,  43  N.  W.  561; 
Tucker  v.  Tucker,  33  N.  J.  Eq.  235; 
Rogers  v.  Dickey,  117  Ga.  819,  45  S. 
E.  71;  Lamar  v.  Micou,  112  U.  S.  461, 
28  L.  ed.  755,  5  Sup.  Ct.  Rep.  221; 
Houghteling  v.  Stockbridge,  136  Mich. 
654,  99  N.  W.  759;  Michigan  Home 
Missionary  Soc.  v.  Corning,  164  Mich. 
395,  129  N.  W.  686. 

Messrs.  Walker  &  Spaldiiig,  for  de- 
fendant in  error: 

The  measure  of  care  and  diligence 
required  of  a  trustee  is  such  as  a  man 
of  ordinary  prudence  would  use  in  the 
management  of  his  own  affairs. 

Michigan  Home  Missionary  Soc.  v. 
Corning,  164  Mich.  395,  129  N.  W.  686; 


706. 

A  trustee  may  invest  in  stocks  if  he 
exercises  reasonable  care  in  so  doing. 

Harvard  College  v.  Amory,  9  Pick. 
446;  Lovell  v.  Minot,  20  Pick.  116,  32 
Am.  Dec.  206;  Brown  v.  French,  125 
Mass.  410,  28  Am.  Rep.  254;  Dickin- 
son's Appeal,  152  Mass.  184,  9  L.R.A. 
279,  25  N.  E.  99;  Kimball  v.  Whitney. 
233  Mass.  321,  123  N.  E.  665;  Re  Hall, 
164  N.  Y.  196,  58  N.  E.  11;  Smyth  v. 
Burns,  25  Miss.  422. 

Sharpen  J.,  delivered  the  opinion  of 
the  court : 

Frederick. Buhl,  of  Detroit,  by  his 
last  will  and  testament,  appointed 
Charles  A.  Kent  and  Robert  Hosie 
executors  and  trustees.  Bryant 
Walker  was  therein  named  to  fill 
any  vacancy,  and  acted  after  the 
death  of  Mr.  Hosie.  Mr.  Kent  is 
now  also  deceased,  and  Mr.  Walker 
is  acting  as  surviving  trustee.  The 
will  contained  the  following  pro- 
vision ; 

"The  remaining  property  given 
to  said  trustees  they  shall  hold  in 
trust  for  said  three  children,  Fred- 
erica,  Grace,  and  Harry,  giving  tx) 
each  an  equal  share  in  the  net  in- 
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come  during  their  respective  lives. 
The  trustees  shall  also  give  to  each 
child  the  net  income  of  the  property 
specifically  set  apart  to  him  or  her. 
They  shall  have  power  to  sell  and 
convey  said  last-named  property 
only  to  reinvest  the  proceeds,  and 
then  only  with  the  consent  in  writ- 
ing of  the  child  for  whose  benefit 
such  property  is  appropriated.  The 
other  property  they  may  sell  and 
convey  in  their  discretion,  for  the 
purpose  of  paying  debts  of  my  es- 
tate, or  for  the  purpose  of  reinvest- 
ment. 

"They  shall  have  full  charge  of  all 
the  real  estate  hereby  conveyed, 
^vith  all  powers  necessary  to  protect 
it  and  make  it  as  productive  as  pos- 
sible. They  shall  pay  all  taxes  and 
assessments.  They  shall  keep  the 
buildings  insured;  they  may  repail* 
and  rebuild  when  necessary;  they 
may  lease  at  their  discretion  and 
collect  all  rents  or  other  income; 
they  shall  have  like  control  over  the 
personal  property  conveyed. 

*'Said  net  income  shall  be  paid  to 
each  child  in  monthly  or  quarterly 
payments." 

Mr.  Walker's  account,  filed  March 
15,  1918,  showed  that  investments 
theretofore  made  in  the  preferred 
stock  of  the  Farrand  Organ  Com- 
pany, a  Michigan  corporation,  had 
resulted  in  a  loss,  owing  to  the  fail- 
ure of  that  company.  Such  invest- 
ments had  been  made  by  Mr.  Kent, 
$5,000  in  1903,  and  $1,120  in  1910. 
The  probate  court  charged  the 
trustee  with  these  sums  and  interest 
thereon  after  the  date  to  which 
dividends  had  been  paid.  On  appeal 
to  the  circuit  court,  the  trial  judge 
directed  a  verdict  in  favor  of  the 
trustee,  holding  as  a  matter  of  law 
that  he  was  not  chargeable  there- 
with. The  beneficiaries  under  the 
trust  fund  appeal. 

In  the  brief  for  appellants  it  is 
said:  "The  only  question  involved 
is  whether  trustees  holding  a  fund 
to  invest  for  the  benefit  of  a  cestui 
que  trust  have  a  right  to  invest  the 
trust  fund  in  stock  of  a  private  cor- 
poration." 

Counsel  agree  that  this  precise 


question  has  never  been  determined 
by  this  cotirt,  though  both  claim 
that  expressions  in  some  of  our  de- 
cisions are  at  least  suggestive  of 
the  opinion  of  the  court  on  the  ques- 
tion presented.  In  Re  Grammel,  120 
Mich.  487,  79  N.  W.  706,  in  con- 
sidering  the  duty  of  a  guardian  in 
handling  the  funds  of  his  ward,  Mr. 
Justice  Hooker  said:  '*A  guardian 
is  required  to  use  care  and  diligence 
in  handling  the  property  of  his 
ward.  .  .  .  Ordinarily  it  is  the 
duty  of  guardians  to  invest  funds 
with  a  view  to  their  safety  and  in- 
crease. In  so  doing  they  are  bound 
to  the  observance  of  fidelity,  and 
such  diligence  as  men  of  ordinary 
intelligence  observe  in  managing  af- 
fairs of  their  own." 

In  Michigan  Home  Missionary 
Soc.  V.  Coming,  164  Mich.  395,  129 
N.  W.  686,  Mr.  Chief  Justice  Os- 
trander  said : 

"It  is  general  doctrine,  accepted 
everywhere,  that  a  trustee  must 
show  the  utmost  good  faith.  He 
must  exercise  in  the  execution  of  the 
trust  the  degree  of  care  and  dili- 
gence which  a  man  of  ordinary  pru- 
dence would  exercise  in  the  manage- 
ment of  his  own  affairs.  In  respect 
to  the  investment  of  trust  funds,  in 
the  absence  of  express  directions 
from  the  settlor  and  of  statute  di- 
rections, courts  have  not  infrequent- 
ly been  called  upon  to  determine 
whether  particular  investments  evi- 
denced the  exercise  by  the  trustee 
of  ordinary  prudence.  However 
conflicting  in  some  respects  the  de- 
cisions may  appear  to  be,  in  one  re- 
spect they  are  reasonably  uniform. 
It  is  a  generally  accepted  rule  that 
it  is  not  prudent  to  invest  trust 
funds  in  unsecured  notes  of  an  in- 
dividual 01'  of  a  partnership.  We 
have  found  no  decision  which  an- 
nounces a  contrary  rule  where  the 
trust  contemplated  an  investment  of 
a  permanent  nature.  This  rule  con- 
demns the  defendant  trustees,  and, 
if  applied,  obliges  them  to  account 
to  the  cestui  que  trust  for  the 
fund.     .    .    . 

"It  may  be  added,  in  conclusion, 
that  we  are  not  prepared  to  hold 
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that  there  is  authority,  statute  or 
other,  for  substituting,  in  the  first 
instance,  the  discretion  and  pru- 
dence of  a  court  for  that  of  a  trustee 
charged  by  the  terms  of  a  will  with 
the  proper  investment  of  funds." 

Mr.  Justice  Bird,  in  a  concurring 
opinion  holding  the  trustee  liable, 
said:  "I  concur  in  the  conclusion 
reached  in  this  case  by  Mr,  Justice 
Ostrander,  but  I  am  of  the  opinion 
that  the  delinquency  which  should 
charge  the  trustees  personally  with 
the  pajonent  of  the  trust  fund  is 
their  undue  renewals  and  extension 
of  the  note,  and  their  failure  to  col- 
lect it  at  the  proper  time." 

In  Houghteling  v.  Stockbridge, 
136  Mich.  544,  554,  99  N.  W.  762, 
when  referring  to  investments  made 
by  an  executor,  it  is  said:  "It  will 
scarcely  be  claimed  that  he  should 
have  invested  the  trust  funds  of  the 
estate  in  his  hands  in  a  purchase  of 
this  stock  [that  of  a  private  cor- 
poration] ." 

In  some  jurisdictions,  the  discre- 
tion to  be  exercised  by  a  trustee  is 
regulated  by  statute  or  by  decisions 
of  the  court,  and  confined  within 
strict  limits.  The  early  English 
cases  seem  to  have  been  decided  on 
the  test  of  the  good  faith  of  the 
trustee,  it  bting  said  by  Lord  Hard- 
wicke,  in  Knight  v.  Plymouth,  1 
Dick.  120,  21  Eng.  Reprint,  214,  3 
Atk.  480,  26  Eng.  Reprint,  1076: 
"If  there  is  no  mala  fides,  nothing 
wilful  in  the  conduct  of  the  trustee, 
the  court  will  always  favor  him." 

In  later  years,  due,  as  some  of 
the  textbook  writers  suggest,  to  the 
increase  of  government  securities, 
these  courts  disapproved  of  invest- 
ments in  other  than  such  securities 
or  mortgages  on  real  estate.  By  act 
of  Parliament  (Stat.  22  &  23  Vict, 
chap.  35,  and  24  Vict.  chap.  38), 
trustees  were  authorized  to  invest 
in  stock  in  the  bank  of  England  or 
of  Ireland,  or  upon  mortgage  on 
freehold  or  copyhold  estates  as  well 
as  in  the  public  funds.  Lewin, 
Trusts,  7th  ed.  282,  283,  287. 

The  exercise  of  good  faith  and 
3ound  judgment  seems  to  have  been 
the  test  in  New  York  in  the  early 


days,  but  that  court  in  King  v.  Tal- 
bot, 40  N.^Y.  76,  in  an  exhaustive 
opinion  written  by  Judge  Woodruff, 
while  asserting  tiiat  the  "inquiry, 
therefore,  is,  .  .  .  Has  the  ad- 
ministration of  the  trust  created 
.  .  .  been  governed  by  fidelity, 
diligence,  and  prudence?"  and  add- 
ing that  ''the  just  and  true  rule  is 
that  fhe  trustee  is  bound  to  employ 
such  diligence  and  such  prudence  in 
the  care  and  management,  as,  in  gen- 
eral, prudent  men  of  discretion  and 
intelligence  in  such  matters  employ 
in  their  own  like  affairs,"  holds  that 
''this  necessarily  excludes-  all  spec- 
ulation, all  investments  for  an  un- 
certain and  doubtful  rise  in  the 
market,  and,  of  course,  everything 
that  does  not  take  into  view  the 
nature  and  object  of  the  trust,  and 
the  consequences  of  a  mistake  in  the 
selection  of  the  investment  to  be 
made." 

He  further  says  it  is  not  "within 
any  just  idea  of  prudence,  to  place 
the  principal  of  the  fund  in  a  con- 
dition in  which  it  is  necessarily  ex- 
posed to  the  hazard  of*  loss  or  gain, 
according  to  the  success  or  failure 
of  the  enterprise  in  which  it  is  em- 
barked." While  conceding  that  men 
of  the  highest  prudence  do  invest 
their  personal  funds  in  the  stocks  of 
private  corporations,  he  suggests 
that  this  is  done  in  the  hope  of 
profitable  returns,  and  while  they 
may  lawfully  so  invest  their  private 
funds  "at  hazard,  in  the  affairs  of 
a  trust  they  may  not."  He  con- 
cludes that  an  investment  in  the 
stock  of  certain  railroads  and  a 
canal  company  was  not  permitted  by 
the  terms  of  the  trust. 

We  have  referred  to  and  quoted 
from  this  case  at  length,  because  it 
may  well  be  said  to  have  established 
what  is  know  as  the  New  York  rule, 
which  has  been  substantially  fol- 
lowed by  courts  of  last  resort  in  sev- 
eral states.  Hemphill's  Appeal,  18 
Pa.  303 ;  Pra/s  Appeal,  34  Pa.  100 ; 
Robertson  v.  Robertson,  130  Ky. 
293,  132  Am.  St.  Rep.  368,  113  S. 
W.  138 ;  White  v.  Sherman,  168  111. 
589,  61  Am.  St.  Rep.  132,  48  N.  E. 
128;  Re  AUis,  123  Wis.  223,  101  N. 
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W.  365 ;  Simmons  v.  Oliver,  74  Wis. 
633,  43  N.  W.  661;  Tucker  v. 
Tucker,  33  N.  J.  Eq.  235. 

The  supreme  court  of  Massachu- 
setts had  occasion  to  pass  on  the 
question  at  an  early  day  in  the  case 
of  Harvard  College  v.  Amory,  9 
Pick.  446,  and  therein  stated  what 
is  spoken  of  as  the  Massachusetts 
rule.  In  that  case,  an  investment 
of  a  trust  fund  in  stock  of  an  in- 
surance company  was  held  to  be  a 
proper  exercise  of  discretion  by  a 
trustee.  At  pages  460,  461,  the 
court  said: 

"If  the  public  funds  are  resorted 
to,  what  becomes  of  the  capital  when 
the  credit  of  the  government  shall 
be  so  much  impaired  as  it  was  at  the 
close  of  the  last  war?  Investments 
on  mortgage  of  real  estate  are  not 
always  safe.  Its  value  fluctuates 
more,  perhaps,  than  the  capital  of 
insurance  stock. 

"Again,  the  title  to  real  estate, 
after  the  most  careful  investigation, 
may  be  involved  and  ultimately  fail, 
and  so  the  capital,  which  was  orig- 
inally supposed  to  be  as  firm  as  the 
earth  itself,  will  be  dissolved. 

"All  that  can  be  required  of  a 
trustee  to  invest  is  that  he  shall  con- 
duct himself  faithfully  and  exercise 
a  sound  discretion.  He  is  to  observe 
how  men  of  prudence,  discretion, 
and  intelligence  manage  their  own 
affairs,  not  in  regard  to  speculation, 
but  in  regard  to  the  pemianent  dis- 
position of  their  funds,  considering 
the  probable  income,  as  well  as  the 
probable  safety  of  the  capital  to  be 
invested.'* 

Since  that  decision,  investments 
of  trust  funds  in  dividend-paying 
stocks  and  interest-bearing  bonds 
of  corporations  other  than  munic- 
ipal have  been  approved  in  the  fol- 
lowing cases:  Lovell  v.  Minot,  20 
Pick.  116,  32  Am.  Dec.  206 ;  Brown 
v.  French,  125  Mass.  410,  28  Am. 
Rep.  254;  Dickinson's  Appeal,  152 
Mass.  184,  9  L.R.A.  279,  25  N.  H. 
99; -Kimball  v.  Whitney,  233  Mas... 
321, 123  N.  E.  665. 

In  commenting  on  the  rule  laid 
down  in  Harvard  College  v.  Amo^y, 
the  court  in  the  last-named  cifse 

/ 


said:  "Good  faith  and  sound  dis- 
cretion, as  these  terms  ought  to  be 
understood  by  reasonable  men  of 
good  judgment,  were  thus  made  the 
standard  by  which  the  conduct  of 
trustees  is  to  be  measured.  That  is 
a  comprehensive  principle.  It  is 
wide  in  its  scope.  It  is  not  lim- 
ited to  a  particular  time  or  a  spe- 
cial neighborhood.  It  is  general 
and  inclusive,  so  that  while  remain- 
ing itself  fixed,  it  may  continue  to 
be  a  safe  guide  under  new  financial 
institutions  and  business  customs, 
changed  commercial  methods  and 
practices,  altered  monetary  usages 
and  investment  combinations.  It 
avoids  the  inflexibility  of  definite 
classification  of  securities,  it  disre- 
gards the  optimism  of  the  promoter, 
and  eschews  the  exuberance  of  the 
speculator.  It  holds  fast  to  common 
sense  and  depends  on  practical  ex- 
perience. It  is  susceptible  of  being 
adapted  to  whatever  conditions  may 
arise  in  the  evolution  of  society  and 
the  progress  of  civilization." 

The  Massachusetts  rule  has  been 
followed  in  Scoville  v.  Brock,  81  Vt 
405,  70  Atl.  1014 ;  Gilbert  v.  Kolb, 
85  Md.  627,  37  Atl.  423,  2  Am.  Neg. 
Rep.  368 ;  Kimball  v.  Reding,  31  N. 
H.  352,  64  Am.  Dec.  333;  French 
v.  Currier,  47  N.  H.  88  and  Smyth 
V.  Bums,  25  Miss.  422. 

A  consideration  of  these  deci- 
sions, and  the  reasoning  of  the 
judges  on  which  they  are  based, 
leads  us  to  hesitate  about  laying 
down  any  definite  rule  as  to  the  class 
of  securities  in  which  trustees  may 
legally  invest.  We  are  unwilling  to 
say  th^t  such  investments  can  only 
be  made  in  government,  state,  or 
municipal  bonds  or  loans  on  real 
estate  mortgages,  nor  do  we  hold 
that  an  investment  in  these  under 
all  circumstances  would  relieve  the 
trustee  from  liability  in  the  event 
of  loss.  Neither  do  we  say  as  a  mat- 
ter of  law  that  investment  in  stocks 
and  bonds  of  other  corporations  is 
always  to  be  permitted.  The  variety 
of  investments  now  open  to  the  pub- 
lic, many  of  them  seemingly  perma- 
nent and  safe,  and  in  which  so  many 
careful  and  prudent  men  Invest  their 
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own  money,  renders  it  unwise  to  at- 
tempt to  define  the  securities  in 
which  such  investments  can  be 
made. 

When  such  a  fund  passes  into  the 
hands  of  a  trustee,  it  becomes  im- 
pressed with  a  double  duty :    First, 

InveBtment  of  it      CaU      be      tUHlcd 

fnnds.  ^^^j,  ^^  ^YiQ  expira- 

tion of  the  trust  period  without  loss ; 
and,  second,  to  secure  an  income 
therefrom.  He  must  act  honestly 
and  faithfully,  and  in  what  he  be- 
lieves to  be  the  best  interest  of  the 
cestui  que  trust.  He  must  exercise 
a  sound  discretion.  He  is  bound  to 
proceed  with  diligence  in  investigat- 
ing the  nature  of  the  proposed  in- 
vestment, and  to  use  such  care  in 
deciding  as,  in  general,  prudent  men 
of  intelligence  and  integrity  in  such 
matters  employ  in  their  own  affairs 
when  making  a  permanent  invest- 
ment, in  which  the  primary  object 
is  the  preservation  of  the  fund,  and 
the  secondary  one  that  of  obtaining 
ah  income  therefrom.  He  must  not 
permit  himself  to  take  the  hazard 
of  an  investment  with  the  hope  of 
largely  increasing  the  fund,  as  he 
might,  perhaps,  do  in  the  prudent 
management  of  his  own  estate.    The 

entire  element  of 
r^iLai^tVon."  ""'    speculation  must  be 

removed.  He  must 
at  all  times  remember  that  he  is 
handling  a  trust  fund,  the  care  of 
which  has  been  intrusted  to  him  in 
reliance  on  his  integrity,  fidelity, 
and  sound  business  judgment. 

A  reasonable  investment  in  divi- 
dend-paying stocks  and  interest- 
bearing  bonds  of  a  private  business 
corporation  may  be  permitted  when 
the  corporaton  has  acquired,  by  rea- 


son of  the  amount  of  its  property 
and     the     prudent 

management  of  its  ZoriarlTJ'Vt^u. 
affairs    for   a   con- 
siderable  period   of   time,    SHch  a 
reputation     for     permanence    and 
stability  as  to  command  universal 
confidence,  and  so  that  careful  and 
•intelligent   persons,   familiar    with 
such  corporations  and  the  manner 
in  which  their  business  should  be 
conducted,   commonly   invest  their 
own  money  in  them  as  a  permanent 
investment,  and  not  for  the  primary 
purpose  of  securing  a  considerable 
income  therefrom.     A  trustee  has 
not  unlimited  authority  to  invest  as 
an  ordinarily  prudent  man  would  in- 
vest his  own;  he  must  take  such 
risks  only  as  an  ordinarily  prudent 
man  would  take  who  is  a  trustee  of 
the  money  of  others.     In  making 
such  an  investment, 
he  always  assumes  Z^nl^i^J^T ^nuj. 
the  risk  of  a  search- 
ing scrutiny  in  a  court  of  equity  as 
to  the  diligence  employed  and  sound 
judgment  exercised  by  him  in  the 
transaction.    He  must  always  bear 
in  mind  that  the  primary  object  of 
the  creation  of  the  trust   is  not, 
ordinarily,    accumulation,    but   the 
preservation  and  perpetuity  of  the 
fund  until  the  time  for  its  distribu- 
tion arrives ;  and  he  must  make  no 
investment  by  which  this  object  may 
be  at  all  likely  to  be  defeated. 

We  therefore  hold  that  an  in- 
vestment by  a  trustee  in  the  pre- 
ferred stock  of  a  private  corporation 
may  be  made  under  such  circum- 
stances as  will  relieve  him  from  lia- 
bility in  case  qf  loss. 

The  judgment  appealed  from  is 
affirmed,  with  costs  to  the  trustee 
payable  out  of  the  trust  estate. 
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J.  Introductory* 

The  present  note  has  been  confined 
to  the  right  of  the  trustees  to  invest 
trust  money  in  corporate  stock;  the 
right  to  retain  such  investments  ac- 
quired from  the  creator  of  the  trust 
has  not  been  considered.  The  effect 
of  failure  to  obtain  an  order  of  court 
is  not  considered. 

The  subject  is  regulated  by  statute 
in  many  states.  The  contemporary 
statute  should,  therefore,  always  be 
consulted  in  an  investigation  of  the 
question. 

//.  Biile  that  inveattnents  in  private  cor- 
porate stoi'lc  are  improper  as  a  matter 
of  law. 

The  courts  are  divided  as  to  the 
right  of  a  trustee  to  invent  trust 
funds  in  the  stock  of  private  corpora- 
tions, in  the  absence  of  a  permissive 
statute  or  authority  in  the  instrument 
creating  the  trust.  In  some  cases  such 
an  investment  is  held  not  to  be  permis- 
sible; in  other  words,  it  is  improper 
as  a  matter  of  law. 

United  States.— Williams  v.  Cobb 
(1914)  134  C.  C.  A.  217,  219  Fed.  663, 
affirmed  in  (1916)  242  U.  S.  307,  61 
L  ed.  325,  37  Sup.  C;t.  Rep.  116  (con- 
struing the   Wisconsin   law). 

Alabama. — Randolph  v.  East  Birm- 
ingham Land  Co.  (1893)  104  Ala.  355, 
53  Am.  St.  Rep.  64,  16  So.  126. 

Connecticut.— Reed  v.  Reed  (1908) 
80  Conn.  401,  68  Atl.  849. 

Illinois.— White  v.  Sherman  (1897) 
168  111.  589,  61  Am.  St.  Rep.  132,  48 
N.  E.  128;  Penn  v.  Folger  (1899)  182 
111.  76,  55  N.  E.  192;  Golden  v.  Cer- 
venka  (1917)  278  111.  409,  116  N.  E. 
273. 

Indiana. — Tucker  v.  State  (1880)  72 
Ind.  242.  See  Indiana  Trust  Co.  v. 
Griffith  (1911)  176  Ind.  643,  44 
LR.A.(N.S.)  896,  95  N.  E.  578,  Ann. 
Gas.  1914A,  1023,  infra,  V. 

Kentucky.  —  Clark  v.  Anderson 
(1877)  13  Bush,  111;  Robertson  v. 
Robertson  (1908)  130  Ky.  293,  132 
Am.  St.  Rep.  368,  113  S.  W.  138;  Col- 
lins^. Slaughter  (1880)  1  Ky.  L.  Rep. 
261. 

Maine.  —  Mattocks      v.      Moulton 
(1892)   84  Me.  545,  24  Atl.  1004. 
New  Jersey. — Gray  v.  Fox    (1880) 


1  N.  J.  £q.  259,  22  Am.  Dec.  508; 
Tucker  v.  Tucker  (1880)  33  N.  J.  Eq. 
235;  Babbitt  v.  Fidelity  Trust  Co. 
(1907)  72  N.  J.  Eq.  745,  66  Atl.  1076. 

New  York.— Diven  v.  Lee  (1867)  36 
N.  Y.  302;  King  v.  Talbot  (1869)  40 
N.  Y.  76;  Adair  v.  Brimmer  (1878)  74 
N.  Y.  539,  5  Mor.  Min.  Rep.  682 ;  Ack- 
erman  v.  Emott  (1848)  41  %arb.  626; 
Re  Decker  (1902)  37  Misc.  527,  76  N. 
Y.  Supp.  315;  Lacey  v.  Davis  (1880) 
4  Redf.  402. 

Pennsylvania.  —  Lukens's  Appeal 
(1844)  7  Watts  &  S.  48;  Morris  v. 
Wallace  (1846)  3  Pa.  St. '319,  45  Am. 
Dec.  642;  Worrell's  Appeal  (1848)  9 
Pa.  508 ;  Hemphill's  Appeal  (1852)  18 
Pa.  303;  Worrell's  Appeal  (1854)  23 
Pa.  44. 

Wisconsin.  —  Simmons  v.  Oliver 
(1889)  74  Wis.  633,  43  N.  W.  561;  Re 
Allis  (1904)  123  Wis.  223,  101  N.  W. 
365. 

England.  —  Sculthorpe  v.  Tipper 
(1871)  L.  R.  13  Eq.  232,  26  L.  T.  N.  S. 
119,  20  Week.  Rep.  276,  41  L.  J.  Ch. 
N.  S.  266;  Howe  v.  Dartmouth  (1802) 
7  Ves.  Jr.  137,  32  Eng.  Reprint,  56,  6. 
Revised  Rep.  96.  25  Eng.  Rul.  Cas.  29; 
Re  Morrison  [1901]  1  Ch.  701,  84  L. 
T.  N.  S.  383,  70  L.  J.  Ch.  N.  S.  399,  49 
Week.  Rep.  441,  17  Times  L.  R.  330,  8 
Manson,  210;  Hynes  v.  Redington 
(1844)  1  Jones  &  L.  589,  7  Ir.  Eq.  Rep. 
409;  Re  Anson  [1907]  2  Ch.  424,  97 
L.  T.  N.  S.  472,  76  L.  J.  Ch.  N.  S.  641 ; 
Sheriff  v.  Butler  (1896)  12  Jur.  N.  S. 
329,  14  L.  T.  N.  S.  510,  14  Week.  Rep. 
629. 

An  investment  in  corporate  stock  is 
recognized  as  being  at  least  undesir- 
able, in  Lesesne  v.  Cheves  (1916)  105 
S.  C.  432,  90  S.  E.  37. 

In  the  early  New  York  case  of 
Brown  v.  Campbell  (1824)  Hopk.  Ch. 
(N.  Y.)  233,  the  court  refused  to 
charge  an  executor  for  losses  where 
he '  had  invested  notes  which  were 
payable  to  the  decedent  in  stock  of  a 
cotton  manufactory,  the  investment 
being  made  in  good  faith  and  being 
considered  by  all  to  be  an  advan- 
tageous investment  when  it  was  made. 
The  court  states  that,  as  the  transac- 
tion is  stated,  it  was  in  effect  little 
more  than  a  conversion  of  the  debt 
ftom  one  manufacturing  company  in- 
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to  a  debt  from  another,  and,  this  hav- 
ing been  done  in  good  faith,  there  is 
no  reason  to  charge  the  trustee  with 
the  loss  which  had  occurred;  but  the 
court  concludes:  ''Without  meaning 
that  a  trustee  may  invest  the  funds 
of  his  trust  in  stocks  of  this  kind,  I 
am  of  opinion  that  upon  the  facts 
stated  in  \he  answer,  which  is  uncon- 
tradicted, the  estate  of"  the  trustee 
is  not  chargeable  with  the  amount  of 
the  note. 

The  case  of  Trenchard  v.  Wanley 
(1723)  2  P.  Wms.  166,  24  Eng.  Re- 
print, 685,  2  Eq.  Gas.  Abr.  724,  is  not 
clearly  reported.  It  seems  in  that 
case  that  a  trustee  who  had  invested 
trust  money  in  lottery  orders,  and  aft- 
erwards subscribed  the  orders  in 
South  Sea  stock,  was  relieved  from 
liability  for  a  loss  by  the  express 
terms  of  an  act  of  Parliament.  The 
opinion  in  this  case  refers  to  Weaver 
v.  Fowler,  2  P.  Wms.  170,  24  Eng.  Re- 
print, 686,  and  states  that  the  same 
point  was  decided  in  that  case,  in  the 
following  term. 

That  the  court  may  empower  trus- 
tees to  hold  shares  in  a  company  in 
an  emergency  is  held  in  Re  New 
[1901]  2  Ch.  (Eng.)  534,  85  L.  T.  N.  S. 
174,  50  Week.  Rep.  17,  70  L.  J.  Ch.  N. 
S.  710. 

In  some  of  the  foregoing  cases, 
while  the  broad  rule  is  clearly  ap- 
proved, the  investment  was  in  spec- 
ulative stocks,  .or  in  the  stocks  of  new 
corporations  the  business  of  which 
had  not  become  established,  and  would 
therefore  have  been  an  improper  in- 
vestment in  any  view.  Thus,  an  invest- 
ment of  the  entire  trust  estate  in  the 
stock  of  a  recently  formed  land  com- 
pany, organized,  as  alleged,  as  a 
purely  speculative  venture,  the  risks 
in  which  were  extremely  hazardous,  is 
not  an  investment  that  the  trustee 
may  make.  Randolph  v.  East  Birm- 
ingham Land  Co.  (1893)  104  Ala.  355, 
53  Am.  St.  Rep.  64,  16  So.  126.  An 
investment  of  trust  funds  in  the  stock 
of  a  railroad  company,  which  is  very 
fluctuating  and  speculative  to  the 
knowledge  of  the  trustee,  is  an  im- 
proper investment.  White  v.  Sherman 
(1897)  168  III.  589,  61  Am.  St.  Rep. 
132,  48  N.  E.  128.    And  investment  in 


the  stock  of  a  comparatively  new  cor- 
poration doing  a  somewhat  risky  busi- 
ness solely  upon  credit,  which  had 
assumed  obligations  by  leasing  two 
factories  in  addition  to  the  one  it 
owned,  and  the  business  of  which, 
thus  spread  out,  was  subject  to  the 
changes  in  the  market,  the  crops,  the 
migration  of  fish,  the  weather,  etc., 
the  corporation  having  accumulated 
no  surplus,  and  having  no  working 
capital,  and  thus  being  liable  to  be 
overwhelmed  at  the  first  unfavorable 
turn  in  affairs,  is  not  a  valid  invest- 
ment. Mattocks  V.  Moulton  (1892) 
84  Me.  545,  24  Atl.  1004.  A  trustee 
who  disposes  of  mortgage  securities 
and  invests  the  proceeds  in  the  stock 
of  an  incorporated  bank,  which  is  at 
the  time  in  a  state  of  suspension,  and 
apparently  unable  to  meet  its  engage- 
ments, is  guilty  of  a  breach  of  trust 
making  him  personally  liable  for  a 
resulting  loss.  Morris  v.  Wallace 
(1846)  3  Pa.  St.  319,  45  Am.  Dec.  642. 
The  supreme  court  of  Alabama,  in 
Randolph  v.  East  Birmingham  Land 
Co.  (1893)  104  Ala.  355,  53  Am.  St. 
Rep.  64,  16  So.  126,  says :  "It  may  be 
stated  as  a  general  rule  that  trustees 
are  not  permitted  to  invest  trust  funds 
in  the  stock  or  shares  of  any  private 
corporation,  and  the  rule  is  not  varied 
by  the  fact  that  the  stock  is  consid- 
ered good  by  discreet  business  xnen, 
who  evince  their  confidence  by  invest- 
ing their  own  funds  therein."  The 
court,  however,  refers  to  Perry  on 
Trusts,  §  459,  to  the  effect  that  trus- 
tees are  bound  to  act  in  good  faith  and 
with  sound  discretion  in  investing 
trust  money,  and  if  they  so  act  they 
are  not  responsible  for  any  loss  that 
may  happen,  and  the  further  state- 
ment that  it  is  not  "sound  discretion 
for  trustees  to  subscribe  trust  funds 
to  new  enterprises,  as  for  the  stodk 
of  a  new  manufacturing,  insurance,  or 
railroad  corporation,  when  the  under- 
taking must  in  the  nature  of  things  be 
experimental."  As  appears  above,  the 
investment  in  this  case  was  in  the 
stock  of  a  recently  formed  land  com- 
pany, the  risks  in  which  were  extreme- 
ly hazardous,  and  it  is  stated  that  the 
trustee  imperiled  the  trust  funds  in 
a  way  that  sound  discretion  and  good 
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faith  could  not  sanction.  In  White  v. 
Sherman  (1897)  168  111.  589,  61  Am. 
St  Rep.  132,  48  N.  E.  128,  the  rule  is 
stated  as  an  absolute  one  that  "where 
there  are  no  directions  in  the  in- 
strument creating  the  trust,  and  no 
statutory  provision  in  relation  to  the 
character  of  the  securities  in  which 
trust  funds  may  be  invested,  a  trustee 
cannot  invest  such  funds  in  stocks, 
bonds,  or  other  securities  of  private 
business  corporations.  In  that  case, 
also,  the  evidence  showed  that  the 
railroad  stocks  in  which  the  trust 
funds  had  been  invested  were  very 
fluctuating  and  speculative,  and  that 
the  speculative  character  of  these  se- 
curities was  well  known  to  the  trustee. 
Others  of  the  foregoing  cases  have 
but  little  more  than  stated  the  rule. 
In  Reed  v.  Reed  (1908)  80  Conn.  401, 
68  Atl.  849,  the  court  says:  "Stock 
in  a  joint-stock  trading  company  can 
never  be  a  suitable  investment  for  an 
executor  or  trustee  to  make  unless  he 
has  been  invested  with  greater  pow- 
ers than  are  ordinarily  incident  to 
such  a  position."  In  Penn.  v.  Foiger 
(1899)  182  111.  76,  55  N.  E.  192,  a  case 
involving  an  investment  of  trust  funds 
in  a  banking  partnership,  the  court 
states  that  "a  trustee  should  not  in- 
vest  the  money  of  others  in  his  care  in 
the  stock  or  shares  of  any  private  cor- 
poration." In  Clark  v.  Anderson 
(1877)  13  Bush  (Ky.)  Ill,  it  is  stated 
that  "no  judicial  precedent  or  stat- 
utory regulation  will  justify  their 
[trust  funds]  investment  in  the  stock 
or  bonds  of  private  corporations." 
The  investment  involved  in  this  case 
was  in  bonds  of  a  railroad  company. 
An  investment  of  the  Ward's  money 
in  stock  of  a  foreign  insurance  com- 
pany was  held  to  have  been  made  at 
the  peril  of  the  guardian,  in  Collins 
V.  Slaughter  (1880)  1  Ky.  L.  Pep.  261. 
But  see  Kentucky  cases,  infra.  The 
court  in  Gray  v.  Fox  (1831)  1  N»  J. 
£q.  259,  22  Am.  Dec.  508,  in  discuss- 
ing generally  the  nature  of  securities 
upon  which  trust  funds  may  be  in- 
vested, says:  'The  stock  of  private 
companies  is  not  considered  safe,  and 
investments  in  that  species  of  stock 
would  scarcely  be  encouraged  by  a 
court  of  equity."  The  question  in  this 
12  A.L.R.— 37. 


case  was  as  to  the  validity  of  a  loan 
on  personal  security,  and  the  court 
concludes  that,  while  the  English  rule 
confining '  investments  to  real  estate 
security  and  public  funds  is  to  be 
commended,  it  is  not  called  upon  to 
adopt  it  in  its  rigor,  **for,  admitting 
that  these  trustees  had  right  to  loan 
this  money  on  personal  security,  still 
an  examination  of  the  case  has  led  me 
to  the  conclusion  that  in  making  this 
loan  they  did  not  exercise  that  degree 
of  care  and  circumspection  which  will 
free  them  from  liability  in  case  of. 
loss,"  That  the  stock  of  an  insurance 
company  is  not  one  of  the  investments 
'authorized  for  trustees  is  held  in 
Babbitt  v.  Fidelity  Trust  Co.  (1907) 
72  N.  J.  Eq.  745,  66  Atl.  1076.  In  hold- 
ing that  an  estate  should  not  be  held 
liable  as  a  stockholder  in  a  bank  in 
which  the  executors  have  invested 
funds  of  the  estate,  the  court  in  Diven 
V.  Lee  (1867)  36  N.  Y.  302,  says  that 
it  was  not  pretended  that  the  invest- 
ment was  such  as  the  execntors  were 
authorized  to  make  by  law.  An  invest- 
ment by  executors  in  their  pro  rata 
share  of  the  stock  of  a  steamship 
company,  in  which  the  testator  at  the 
time  of  his  death  vnts  the  owner  of 
stock,  and  which,  upon  an  increase, 
gave  to  its  stockholders  the  privilege 
of  subscribing  for  their  pro  rata  share 
at  par,  was  held  to  be  an  improper 
investment  in  Lacey  v.  Davis  (1880) 
4  Redf.  (N.  Y.)  402.  Trustees  were 
held  not  authorized  in  investing  trust 
money  in  new  shares  in  a  corporation 
in  which  the  testator  held  stock,  and 
which  the  trustees  themselves  held, 
which  were  offered  them  in  respect  of 
the  original  shares,  in  Sculthorpe  v. 
Tipper  (1871)  L.  R.  13  Eq.  (Eng.) 
232,  26  L.  T.  N.  S.  119,  20  Week.  Rep. 
276,  41  L.  J.  Ch.  N.  S.  266.  That  a 
guardian  had  no  right  to  invest  the 
funds  of  his  ward  in  bank  stock  with- 
out the  sanction  of  the  court  is  held 
in  Lukens's  Appeal  (1844)  7  Watts  & . 
S.  (Pa.)  48;  at  least,  the  investment 
in  such  funds,  the  stock  of  which  is 
taken  in  the  guardian's  own  name,  is 
wrongful. 

Still  other  of  the  cases  did  not  in- 
volve corporate  stocks,  but  it  is  held 
that  the  only  investments  a  trustee 


578 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


may  make  are  loans  upon  real  estate 
or  government  security,  thereby  ex- 
cluding corporate  stocks.  That  trust 
funds  must  be  invested  in  real  estate 
or  government  securities  is  held  to  be 
the  rule  in  Re  Allis  (1904)  123  Wis. 
223,  101  N.  W.  365.  This  rule  is  held 
to  be  confirmed  by  a  statute  providing 
that  "every  executor,  guardian,  or 
trustee,  except  where  it  is  otherwise 
expressly  directed  by  the  will  or  in- 
strument of  trust,  if  any,  may  invest 
trust  funds  in  governmental  and  real 
estate  securities  as  provided  by  law,  . 
and  also  may,  under  the  direction  and 
with  the  approval  of  the  proper  court, 
invest  trust  funds"  as  therein  enu« 
merated.  The  rule  that  a  trustee  is 
not  protected  against  loss  in  investing 
the  trust  funds,  unless  he  loans  on  real 
estate  securities,  or  invests  in  some 
other  security  approved  by  the  court  to 
which  he  is  accountable  for  the  man- 
ner in  which  he  executes  his  trust,  is 
adopted  in  Simmons  v.  Oliver  (1889) 
74  Wis.  833,  43  N.  W.  561,  a  case  in- 
volving a  loan  to  a  corporation  upon 
its  note. 

In  Re  Anson  [1907]  2  Ch.  (Eng.) 
424,  97  L.  T.  N.  S.  472,  76  L.  J.  Ch.  N. 
S.  641,  where  there  was  a  change  in 
the  shares  which  were  transferred  to 
trustees  by  the  creator  of  the  trusty 
which  was  held  to  render  the  reten- 
tion of  the  new  shares  an  unauthor- 
ized investment,  the  trustees  were 
held  not  entitled  to  take  up  certain 
new  stock  of  the  corporation  to  which 
the  shareholders  became  entitled. 

In-  Sheriff  v.  Butler  (1896)  12  Jur. 
N.  S,  (Eng.)  329,  14  L.  T.  N.  S.  610, 
14  Week.  Rep.  629,  a  trustee  to  whom 
shares  in  a  banking  company  were 
vested  under  a  marriage  settlement, 
and  who  received  and  accepted  an 
allotment  of  new  shares,  was  held  not 
entitled  to  be  indemnified  from  the 
estate  in  respect  to  losses  on  the  in- 
vestment. 

A  purchase  of  bank  stock  by  the 
trustee,  from  himself  individually, 
renders  him  liable  for  loss  resulting 
therefrom.  Harrison  v.  Harrison 
(1868)  14  Grant,  Ch.  (U.  C.)  586. 

See  Lesesne  v.  Cheves  (1916)  105 
S.  C.  432,  90  S.  E.  87. 

The  inhibition  against  a  trustee  in- 


vesting in  the  stock  of  private  cor- 
porations contained  in  the  Constitu- 
tion of  Pennsylvania,  art.  3,  §  22,  to 
the  effect  that  no  act  of  the  general 
assembly  shall  authorize  the  invest- 
ment of  trust  funds  in  bonds  er  stocks 
of  any  private  corporation,  was  held 
to  prevent  a  cestui  que  trust  from  be- 
coming a  stockholder  in  a  foreign  cor- 
poration, upon  a  subscription  by  the 
trustee,  in  Bagnell  v.  Ives  (1911)  184 
Fed.  466. 

Some  of  the  foregoing  cases  sup- 
port the  rule  to  its  fullest  extent. 
Thus,  in  Robertson  v.  Robertson 
(1908)  130  Ky.  293,  132  Am.  St.  Rep. 
368,  113  S.  W.  138,  an  investment  in 
bank  stock  was  held  improper,  al- 
though th^  trustee  made  the  invest- 
ment in  perfect  good  faith,  and  it  was 
such  as  a  prudent  business  man  would 
make  in  his  own  affairs,  and  the  evi- 
dence showed  conclusively  that  when 
the  investment  was  made  the  stock 
was  generally  regarded  as  worth  much 
more  than  the  trustee  gave  for  it,  that 
th^  directors  were  regarded  as  good 
business  men,  and  men  of  means  and 
fine  business  standing  were  interested 
in  the  bank  as  officers  and  stockhold- 
ers. The  court  does  not  consider  the 
previous  -decision  in  Citizens'  Nat. 
Bank  v.  Jefferson  (1889)  88  Ky.  651, 
11  S.  W.  767,  which  holds  that  a 
prudent  investment  in  corporate  stock 
is  not  necessarily  illegal.  This  is  the 
theory,  also,  of  Worrell's  Appeal 
(1864)  23  Pa.  44.  A  trustee  in  New 
Jersey  should  have  express  authority, 
either  from  a  court  to  which  he  is  re- 
sponsible or  from  the  terms  of  the 
instrument  creating  th«  trust,  to  in- 
vest trust  funds  in  bank  stock,  and 
where  he  has  neither  he  will  not  be 
allowed  the  amount  invested,  upon 
an  accounting.  Tucker  v.  Tucker 
(1880)  33  N.  J.  Eq.  235. 

A  leading  decision  in  this  country 
which  adheres  to  this  theory  is  King 
V.  Talbot  (1869)  40  N.  Y.  76.  The 
reasoning  on  which  the  conclusion  is 
based  is  well  stated  in  that  case,  as 
follows:  ''Whenever  money  is  held 
upon  a  trust  of  this  description,  it  is 
not  according  to  its  nature,  nor  within 
any  just  idea  of  prudence,  to  place  the 
principal  of  the  fund  in  a  condition 
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in  which  it  is  necessarily  exposed  to 
the  hazard  of  loss  or  gain,  according 
to  the  success  or  failure  of  the  enter- 
prise in  which  it  is  embarked,  and  in 
which,  by  the  very  terms  of  the  in- 
vestment, the  principal  is  not  to  be 
returned  at  all.    It  is  not  denied  that 
the  employment  of  the  fund  as  capital 
in  trade  would  be  a  clear  departure 
from  the  duty  of  trustees.    If  it  can- 
not be  so  employed  under  the  man- 
agement of  a  copartnership,  I  see  no 
reason  for  saying  that  the  incorpora- 
tion of  the   partners   tends,    in   any 
degree,  to  justify  it.    The  moment  the 
fund  is  invested  in  bank,  or  insur- 
ance, or  railroad  stock,  it  has  left  the 
control  of  the  trustees ;  its  safety,  and 
the  hazard  or  risk  of  loss,  are  no  long- 
er dependent  upon  their  skill,  care,  or 
discretion  in  its  custody  or  noanage- 
ment,  and  the  terms  of  the  investment 
do  not  contemplate  that  it  ever  will 
be  returned  to  the  trustees.    If  it  be 
said  that  at  any  time  the  trustees  may 
sell  the  stock  (which  is  but  another 
name  for  their  interest  in  the  prop- 
erty and  business  of  the  corporation), 
and  so  repossess  themselves  of  the 
original  capital,.  I  reply  that  is  neces- 
sarily contingent  and  uncertain;  and 
so   the    fund    has    been    voluntarily 
placed  in  a  condition  of  uncertainty, 
dependent    upon    two    contingencies: 
First,  the  practicability  of  making  the 
business  profitable;  and,  second,  the 
judgment,  skill,  and  fidelity  of  those 
who  have  the  management  of  it  for 
that  purpose.    If  it  be  said  that  men 
of  the  highest  prudence  do,  in  fact,  ' 
invest  their  funds  in  such  stocks,  be- 
coming subscribers  and  contributors 
thereto  in  the  very  formation  thereof, 
and  before  the  business  is  developed, 
and  in  the  exercise  of  their  judgment 
on  the  probability  of  its  safety  and 
productiveness,  the  answer  is,  so  do 
just  such  men,  looking  to  the  hope  of 
profitable    returns,    invest   money    in 
trade  and  adventures  of  various  kinds. 
In  their  private  affairs,  they  do,  and 
they  lawfully  may,  put  their  principal 
funds  at  hazard;  in  the  affairs  of  a 
trust  they  may  not.    The  very  nature 
of  their  relation  to  it  forbids  it.     If 
it.  be  said  that  this  reasoning  assumes 
that-  it  is  certainly  practicable  so  to 


keep  the  fund  that  it  shall  be  produc- 
tive, and  yet  safe  against  any  con- 
tingency of  loss;  whereas  in  fact,  if 
loaned  upon  bond  and  mortgage,  or 
upon  securities  of  any  description, 
losses  from  insolvency  and  deprecia- 
tion may  and  often  do  happen  notwith- 
standing due  and  proper  care  and  cau- 
tion are  observed  in  their  selection. 
Not  at  all.  It  assumes  and  insists  that 
the  trustees  shall  not  place  the  fund 
where  its  safety  and  due  return  to 
their  hands  will  depend  upon  the  suc- 
cess of  the  business  in  which  it  is  ad- 
ventured, or  the  skill  and  honesty  of 
other  parties  intrusted  with  its  con- 
duct; and  it  is  in  the  selection  of  the 
securities  for  its  safety  and  actual  re- 
turn that  there  is  scope  for  discretion 
and  prudence,  which,  if  exercised  in 
good  faith,  constitute  due  perform- 
ance of  the  duty  of  the  trustees."  In 
holding  improper  an  investment  in  the 
stock  of  a  limestone  company,  the 
court,  in  Tucker  v.  State  (1880)  72 
Ind.  242,  says  that  the  facts  set  up 
by  the  trustee  in  his  defense  "showed 
that  company  to  be  only  a  private  cor- 
poration, organized  as  an  ordinary 
business  enterprise,  and  subject  to  all 
the  usual  vicissitudes  incident  to  the 
prosecution  of  merely  private  busi- 
ness. An  investment  in  the  stock  of 
such  a  corporation  placed  the  money 
put  into  it  beyond  the  personal  con- 
trol of  [the  trustee]  .  .  .  and  in 
a  condition  from  which  no  return  of 
the  principal  sum  could  have  been 
reasonably  expected,  without  the  haz- 
ard of  a  sale  of  the  stock  and  of  a  loss 
which  might  result  from  such  a  sale. 
An  investment  in  such  corporate 
stock  was  also  nothing  more  than  an 
investment  in  a  mere  personal  security 
of  a.  necessarily  fluctuating  and  un- 
certain character,  and  such  an  invest- 
ment, when  not  made  under  the  direc- 
tion of  some  competent  authority,  cou- 
stitutes  a  well-recognized  violation  of 
duty  on  the  part  of  a  trustee." 

In  Worrell's  Appeal  (1854)  23  Pa. 
44,  the  statement  is  m,ade  that  it  is 
the  settled  law  in  Pennsylvania  that 
an  investment  by  a  guardian  or  other 
trustee  in  the  stock  of  an  incorporat- 
ed company,  whether  a  bank,  railroad, 
canal>  manufacturing,  or  mining  cor- 
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poration,  cannot  be  made  at  the  risk 
of  the  ward  or  cestui  que  trust,  unless 
authorized  by  the  instrument  creating 
the  trust.  In  this  case  a  guardian  was 
held  liable  for  loss  resulting  from  an 
investment  in  the  stock  of  a  naviga- 
tion company,  although  a  large  num- 
ber of  trustees  had  made  similar  in- 
vestments of  the  trust  funds,  and  the 
stock  was  considered,  and  extensively 
used  at  the  time  the  investment  was 
made,  as  a  good  and  safe  mode  of  mak- 
ing permanent  investments,  and  the 
guardian  had  invested  his  own  funds 
in  the  same  manner,  and  the  company 
continued  to  pay  dividends  for  some 
years  after  the  investment.  In  an 
earlier  appeal  of  this  case  (1848)  9 
Pa.  508,  the  court,  in  distinguishing 
the  decision  in  Twaddell's  Appeal 
(1846)  5  Pa.  15,  7  Mor.  Min.  Rep.  189, 
in  which  a  guardian  was  credited  with 
a  loan  made  to  a  corporation,  and  in 
which  tha  somewhat  more  liberal  rule 
ms  to  trustees'  investments  was  laid 
down,  says  that  the  two  cases  have  but 
little  resemblance  to  each  other;  that 
TwaddelFs  Appeal  "was  a  loan  of  money 
to  a  rich  corporation  owning  valuable 
real  estate;  this  is  a  purchase  of  stock 
of  a  navigation  company.  A  sudden 
calamity  prevented  the  former,  for  a 
short  time,  from  paying  the  semian- 
nual interest  on  their  loans.  The 
.  .  .  navigation  company  must  pro- 
vide for  their  debts  before  the  stock- 
holders get  anything.  I  alluded  to 
Twaddell's  Appeal  with  some  reluor 
tance;  beyond  it,  I  cannot  advance  a 
step.  If  that  ca^e  had  been  an  invest- 
ment in  stock  of  the  company,  and 
not  a  loan  when  the  company  were  in 
full  operation,  it  would  have  presented 
a  different  question.  Bank  stocks 
have  been  repudiated  sm^  unsafe  in- 
vestments for  trustees  to  ?nake.  Sure- 
ly  navigation  stocks  are  eq'ially  if  not 
more  so.  We  have  many  iiavigation 
companies  in  this  state.  Shall  we 
hold  the  stock  of  one  a  safe  invest- 
ment, and  the  stock  of  another  un- 
safe? There  are  stockholders  of 
prudence  and  of  the  greatest  wisdom 
in  each  of  them, — ^men  deemed  the 
wisest  and  most  talented  in  the  vicin- 
ity of  the  improvements.  But  these 
Iiavigation  companies  are  all  more  or 


less  subject  to  floods  and  other  cas- 
ualties. A  case  may  arise  where  an 
executor,  administrator,  guardian,  or 
trustee  will  have  cast  upon  him  a  sum 
invested  in  a  navigation  company,  or 
other  improvement  which  is  unfin- 
ished, and  it  is  the  interest  of  the 
stockholders  to  complete  the  work. 
To  do  so.  a  little  more  stock  is  to  be 
taken.  In  such  a  case,  when  it  will 
arise,  it  will  be  worthy -of  considera- 
tion, and  this  court  no  doubt  will  come 
to  a  correct  and  just  decision;  but 
that  is  not  this  case.  I  am  unable  to 
discover  any  good  reason  why  naviga* 
tion  companies  should  be  declared  a 
safer  investment  than  banks/'  for 
trust  funds. .  "It  has  never  been 
doubted  anywhere,"  says  the  court  in 
Hemphill's  Appeal  (1852)  18  Pa.  303, 
"that  a  loss  which  accrues  of  a  trust 
fund  invested  on  personal  security 
must  be  borne  by  the  trustee.  Is  the 
stock  of  a  banking,  manufacturing,  or 
trading  corporation  any  better?  Cer- 
tainly not,  if  it  be  true  (and  who  will 
deny  it?)  that  men  associated  together 
are  subject  to  the  same  acts  and  ex- 
posed to  the  same  temptations  that  in- 
dividuals are.  Chief  Justice  Gibson  in 
Twaddell's  Appeal  said  that  banking 
was  essentially  hazardous,  from  which 
I  infer  that  he  thought  bank  stock  ev- 
en more  doubtful  than  personal  secu- 
rity.' 


tf 


III,  Rule   alloicing  investments  in  oor- 

porate  stock. 

According  to  other  cases,  a  trustee 
may  invest  trust  funds  in  stock  of 
corporations  that  have  become  estab- 
lished institutions,  the  stock  of  which 
has  a  reasonably  permanent  value, 
where  the  investment  is  such  as  would 
meet  the  approval  of  prudent  business 
men.  Citizens'  Nat.  Bank  v.  Jefferson 
(1889)  88  Ky.  651,  11  S.  W.  767.  This 
case  is,  in  effect,  overruled  by  Robert- 
son V.  Robertson  (1908)  130  Ky.  293, 
132  Am.  St.  Rep.  368,  113  S.  W.  138; 
Re  Buhl  (reported  herewith)  ante, 
569;  Boggs  v.  Adger  (1852)  25  S.  C 
£q.  (4  Rich.)  408  (but  in  Lesesne  v. 
Cheves  (1916)  105  S.  C.  432,  90  S.  E. 
37,  an  investment  in  corporate  stock 
is     recognized     as     undesirable,   >  at 
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least);  Scoville  v.  Brock  (1908)  81 
Vt.  405,  70  Atl.  1014. 

At  least,  an  investment  in  bank 
stock  is  permissible.  Jones  v.  Stock- 
ett  (1825)  2  Bland,  Ch.  (Md.)  409, 
where  an  investment  in  bank  stock 
was  ordered  by  the  court.  This  rule 
seems  to  be  approved  in  Gray  v.  Lynch 
(1849)  8  Gill  (Md.)  403,  although  in 
that  case  the  trust  instrument  ex- 
pressly authorized  an  investment  in 
stock.  An  investment  by  a  guardian 
in  bank  stock  was  held  to  be  proper 
under  the  law  of  Georgia,  in  Lamar  v. 
Micou  (1884)  112  U.  S.  476,  28  L.  ed. 
760,  5  Sup.  CH;.  Rtp.  221,  approved  in 
(1885)  114  U.  S.  218,  29  L.  ed.  94,  5 
Sup.  Ct.  Rep.  857. 

In  addition  to  theso  cases,  there  are 
others  which  lend  support  to  the  rule. 
A  loan  to  an  individual  upon  his  prom- 
issory note,  with  a  pledge*  of  shares 
in  a  manufacturing  company  as  col* 
lateral  security,  was  held. to  be  a  suit-> 
able  and  proper  investment  for  a 
guardian  to  make,  in  Lovell  v.  Minot 
(1838)  20  Pick.  (Mass.)  116,  32  Am. 
Dec.  206.  The  rule  of  the  English 
courts  of  equity,  that  no  loan  by  a 
trustee  is  considered  as  safe  except  a 
loan  of  public  securities,  is  disap- 
proved, the  court  stating  that  that 
rale  is  wholly  inapplicable  to  this 
country,  and  untenable;  that  all  that 
can  be  required  is  that  the  trustee 
shall  conduct  himself  faithfully  and 
exercise  a  sound  discretion. 

A  guardian  who  has  received  as  a 
part  of  the  original  estate  of  his 
ward  coming  to  her  by  descent,  for- 
•eign  bank  stock,  may,  when  it  becomes 
insecure  and  unsafe,  exchange  it  for 
stock  in  another  foreign  bank  appar- 
ently solvent  and  beyond  question, 
and  if  in  so  doing  he  makes  a  personal 
examination,  and  acts  upon  the  advice 
also  of  the  ward's  near  kinsman  and 
of  other  persons  in  whose  judgment 
and  financial  opinion  he  has  a  right  to 
place  confidence,  in  such  circum- 
stances, although  he  did  not  apply  to 
the  court  for  authority  to  make  the 
change,  he  cannot  be  held  personally 
liable  in  case*  the  stock  depreciates  in 
value  and  results  in  a  loss.  Durrett  v. 
Com.  (1890)  90  Ky.  312,  14  S.  W.  189, 
overruled  by  Robertson  v.  Robertson 


(1908)  130  Ky.  293,  132  Am.  St.  Rep. 
368,  113  S.  W.  138,  supra. 

An  executor  who  had  converted  into 
railroad  stocks  the  notes  of  an  in- 
dividual of  good  credit,  yet  who  was 
engaged  in  such  extensive  speculative 
operations  as  were  calculated  to  im- 
pair his  credit  in  some  degree,  was 
held  entitled  to  a  credit  for  the 
amounts  thus  invested  in  Washington 
V.  Emery  (1858)  57  N.  C.  (4  Jones, 
Eq.)  32,  where  the  investment  in  rail- 
road stocks  was  made  after  consulta- 
tion with  persons  whose  opinions  were 
entitled  to  respect,  and  the  stock  of  the 
road  was  looked  upon  as  established, 
and  stood  upon  a  footing  entirely  dif- 
ferent from  that  of  a  road  just 
struggling  into  existence. 

A  guardian  who  holds  342  shares 
of  a  mercantile  company  as  an  invest- 
ment for  the  ward  is  justified  in  pur- 
chasing 177  additional  shares  at  not 
more  than  their'  actual  worth,  there- 
by obtaining  a  majority  of  the  stock, 
.when  necessary  to  save  the  shares  al- 
ready held  from  depreciation  because 
of  an  attempt  by  a  third  person  to 
obtain  a  majority  of  the  stock,  which 
the  guardian  believes  would  be  dis- 
astrous to  the  company's  welfare. 
Nagle  V.  Robins  (1900)  9  Wyo.  211,  62 
Pac.  154,  79(5. 

Trustees  who  had  invested  trust 
funds  in  the  capital  stock  of  a  corpora- 
tion were  directed  to  take  stock  which 
was  issued  in  the  nature  of  a  stock 
dividend,  in  Daland  v.  Williams 
(1869)  101  Mass.  571.  'The  right  to 
make  the  investment  seems  not  to  have 
been  disputed. 

The  rule  that  executors,  administra- 
tors, guardians,  and  trustees  are  not 
authorized  to  invest  the.  trust  funds 
in  the  stock  of  national  banks  has  no 
application  to  a  trust  voluntarily 
created  by  a  donor  as  to  such  stock. 
Fowler  v.  Gowing  (1907)  152  Fed.  801. 

A  guardian  who  receives  from  an 
administrator  stock  of  the  Bank  of  the 
United  States  in  full  of  the  infant 
estate,  at  a  time  when  such  bank  is 
in  good  credit,  and  who,  after  an  un- 
successful attempt  to  change  the  in- 
vestment into  the  stock  of  a  state 
bank,  continued  the  fund  in  stock  of 
the  United  States,  is  not  liable  for  a 
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loss  resulting  from  a  depreciation  iii 
the  value  of  stock  about  four  years 
later.  Boggs  v.  Adger  (1852)  25  &  C. 
Eq.  (4  Rich.)  408. 

It  was  held  in  Kimball  v.  Whitney 
(1919)  233  Mass.  321,  123  N.  £.  665, 
that  an  investment  of  trust  funds  in 
the  preferred  shares  of  an  electric 
company,  an  unincorporated  associa- 
tion organized  and  existing  under  a 
written  instrument  entitled  an  agree- 
ment and  declaration  of  trust,  by 
which  the  company  was  managed  prac- 
tically the  same  as  a  corporation,  and 
certificates  of  part  ownership,  resem- 
bling shares  of  stock  in  a  corporation, 
were  issued  to  the  ultimate  owners, 
was  held  not  an  improper  investment 
as  a  matter  of  law.  In  this  case  the 
investment  had  been'  pronounced  prop- 
er as  a  matter  of  fact  by  the  lower 
court,  and  the  appellate  court  put  the 
question  before  it  in  this  form: 
"Whether  a  finding  that  such  invest- 
ment was  proper  as  matter  of  fact 
must  be  pronounced  wrong  as  matter, 
of  law." 

The  theory  of  these  cases  is  well 
stated  in  Harvard  College  v.  Amory 
(1830)  9  Pick.  (Mass.)  446,  where  the 
court  says  generally:  "All  that  can  be 
required  of  a  trustee  to  invest  is  that 
he  shall  conduct  himself  faithfully  and 
exercise  a  sound  discretion.  He  is  to 
observe  how  men  of  prudence,  discre- 
tion, and  intelligence  manage  their 
own  affairs,  not  in  regard  to  specula- 
tion, but  in  regard  to  the  permanent 
disposition  of  their  funds,  considering 
the  probable  income  as  well  as  the 
probable  safety  of  the  capital  to  be 
invested."  Although  the  Harvard 
College  Case  was  one  in  which  the 
trustee  was .  expressly  authorized  by 
will  to  invest  in  stock,  the  general 
principle  thus  laid  down  above  has 
been  cited  with* approval  in  a  number 
of  subsequent  decisions  in  this  juris- 
diction, in  sustaining  the  right  to  in- 
vest trust  funds  in  corporate  stock. 
In  sustaining  an  investment  in  bank 
stock,  the  court  in  Citizens'  Nat.  Bank 
V.  Jefferson  (1889)  88  Ky.  651,  11  S. 
W.  767,  referred  to  the  case  of  Luxon 
V.  Wilgus  (1870)  7  Bush  (Ky.)  205,  in 
which  the  trustee  was  given  power  by 
the  trust  instrument  to  manage,  in- 


vest, and  pay  over  the  trust  estate  as 
he  for  the  best  interests  of  him  or 
them,  from  time  to  time,  shall  deem 
most  beneficial,  and  in  which  the 
trustee  was  held  to  have  the  right  to 
invest  in  any  kind  of  property  accord- 
ing to  the  sound  discretion  of  the 
trustee,  and  says,  with  reference  to 
this  case,  that,  while  in  the  Citizen's 
Nat.  Bank  Case  the  power  to  invest 
was  not  expressed,  the  law  makes  it 
the  duty  of  the  trustee  to  invest  the 
fund  for  the  beneficiaries  in  accord- 
ance with  his  best  judgment,  and  in 
such  a  manner  as  a  prudent  man 
would  in  his  own  business  affairs;  that 
the  law  in  this  case  requires  the  trus- 
tee to  do  what  the  testator  in  the 
case  of  Luxon  v.  Wilgus,  in  express 
terms,  required  the  trustee  to  do. 
Discussing  the  case  farther  the  court 
says  that  that  case  went  too  far  "in 
determining  that  the  trustee  had  the 
right  to  invest  in  any  kind  of  prop- 
erty, as  we  have  already  seen  that  to 
invest  in  stocks  that  are  constantly 
fluctuating,  and  that  by  reason  of  their 
uncertain  value  might  afford  an  in- 
come to  the  beneficiary  one  month,  and 
render  her  destitute  the  next,  although 
the  investment  was  made  in  good 
faith  and  in  the  exercise  of  what  the 
trustee  supposed  was  a  sound  discre- 
tion, would  be  an  abuse  of  the  trust. 
Such  stocks  as  have  a  fixed  value,  or 
that  ordinarily  furnish  a  regular  in- 
come, although  the  income  may  be 
slightly  less  in  one  month  or  year  than 
the  next,  the  trustee  may  invest  in. 
The  test  of  value  is  the  income  the 
stock  affords,  and  that  is  free  from, 
such  hazard  as  necessarily  pertains  to 
stocks  whose  value  must  depend  upon 
mere  contingencies."  This  case  is 
overruled  by  Robertson  v.  Robertson 
(Ky.)  supra,  I. 

This  rule  goes  only  to  the  extent  of 
holding  that  an  investment  in  tha 
stock  of  a  private  corporation  is  not 
improper  as  a  matter  of  law.  An  in- 
vestment in  such  stock  may  be  improp- 
er because  of  a  failure  to  exercise  due 
care*  by  investing  in  conservative, 
well-established  corporations.  A 
trustee  who,  after  investing  between 
one  fourth  and  one  fifth  of  his  trust 
fund  in  the  stock  of  a  railroad  compa- 
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ny  whose  road  had  been  constructed  at 
great  expense  through  a  new  and  com- 
paratively unsettled  country,  and 
which  was  heavily  in  debt,  and  the 
continued  prosperity  of  which  depend* 
ed  upon  many  circumstances  which 
could  neither  be  foreseen  nor  predict- 
ed, invested  about  one  seventh  more 
of  the  trust  funds  in  the  same  stock, 
both  investments  being  made  in  entire 
good  faith,  and  after  investigation  and 
inquiry  of  many  persons  as  to  the  val- 
ue of  the  stock  and  the  propriety  of 
the  investment,  cannot,  with  reference 
to  the  last  investment,  be  held  to  have 
exercised  a  sound  discretion  and  cau- 
tion, and  therefore  is  liable  for  a  loss 
resulting  to  the  trust  estate.  Dickin- 
son's Appeal  (1890)  152  Mass.  184,  9 
LR.A.  279,  25  N.  E.  99.  So,  in  Re  Da- 
vis (1903)  183  Mass.  499,  67  N.  E.  604, 
a  trustee  who,  in  managing  a  trust 
estate  of  $30,000,  had  invested  $2,000 
in  bonds  and  something  over  $4,500  in 
the  stock  of  a  certain  railroad  com- 
pany, was  held  liable  for  losses  result- 
ing from  subsequent  purchases  of 
stock  of  $750  and  bonds  of  $5,000,  on 
the  theory  that  as  to  the  latter  invest- 
ments the  trustee  had  failed  to  exer- 
cise a  sound  discretion.  A  bequest  of 
15,000  in  cash,  arising  from  the  tes- 
tator's property  "such  as  windmill 
stock  or  any  other  source,"  to  be  held 
and  controlled  by  a  specified  trustee 
for  the  benefit  of  testator's  «on,  to 
whom  the  trustee  is  to  pay  over  an- 
nually "$350  arising  from  said  interest 
or  dividend,"  less  the  cost  of  doing 
the  business,  does  not  authorize  the 
trustee,  on  receiving  the  amount  of 
such  legacy,  to  purchase  windmill 
stock  from  another  son  of  testator  at 
a  price  in  excess  of  its  appraised  val- 
ue, and  at  a  time  when  to  his  knowl- 
edge the  windmill  business  was  not 
doing  well,  and  he  is  accordingly  per- 
sonally liable  for  the  annual  payment 
of  $350,  and  for  the  principal  sum  on 
the  death  of  the  life  beneficiary. 
Cropsey  v.  Johnston  (1904)  137  Mich. 
16,  100  N.  W.  182.  In  the  absence  of 
a  showing  that  railroad  stock  was 
purchased  at  its  proper  value  by  a 
testamentary  guardian,  and  that  the 
investment  was  a  judicious  one,  such 
an  investment  will  not  be  allowed  up- 


on an  accounting  by  the  guardian. 
Nance  v.  Nance  (1869)  1  S.  C.  209. 

Whether  or  not  a  discreet  invest- 
ment in  the  stock  of  a  sound  corpora- 
tion is  allowable,  an  investment  in  the 
stock  of  a  speculative  enterprise  is  not 
allowable.  Kimball  v.  Reding  (1855) 
31  N.  H.  352,  64  Am.  Dec.  333.  On 
this  theory,  some  of  the  cases  cited  in 
subd.  I.  are  reconcilable  with  those 
just  discussed.  See  Randolph  v.  East 
Birmingham  Lands  Co.  (1893)  104 
Ala.  355,  53  Am.  St.  Rep.  64,  16  So. 
126;  White  v.  Sherman  (1897)  168  111. 
589,  61  Am.  St.  Rep.  132,  48  N.  E.  128 ; 
Mattocks  V.  Moulton  (1892)  84  Me. 
545,  24  Atl.  1004,  supra;  Morris  v. 
Wallace  (1846)  3  Pa.  St.  319,  45  Am. 
Dec.  642.  The  cases  cited  in  subd.  I., 
however,  base  the  decision,  in  part  at 
least,  upon  the  broad  ground  that  in- 
vestments in  corporate  stocks  are  im- 
proper. 

In  Kimball  v.  Reding  (1855)  31 
N.  H.  853,  64  Am.  Dec.  333,  a  trustee 
was  held  not  justified  in  investing  the 
trust  fund  in  shares  of  a  projected 
railroad,  in  the  absence  of  authority  in 
the  instrument  creating  the  trust  so 
to  invest.  In  the  course  of  the  opinion 
the  court  states  that  if  the  discretion 
of  the  trustee  extended  to  the  buying 
of  stock  at  all, .  as  to  which  the  case 
did  not  call  for  an  opinion,  his  pur- 
chases should  be  limited  to  such  as 
have  a  value  in  mark;et  based  upon  a 
regular  income,  or  at  least  upon  an 
income  that,  upon  an  average  for  a 
considerable  period,,  might  be  deemed 
equivalent.  The  direction  in  this  case 
was  that*  the  fund  should  be  by  the 
trustee  "invested  and  improved  ac- 
cording to  his  best  skill  and  judg- 
ment." This  was  held  not  to  enlarge 
the  power  of  the  trustee.  In  the  sub- 
sequent New  Hampshire  case  of 
French  v.  Currier  (1866)  47  N.  H.  88, 
it  is  stated  that  if  a  guardian  has  in- 
vested any  of  the  moneys  of  his  wards 
in  unproductive  stock,  it  must  be  his 
own  loss;  that  the  wards  are  not 
obliged  to  take  it  from  the  guardian. 

Certain  investments  in  corporate 
stock  have  been  held  improper  on  the 
facts  in  the  particular  case.  In  Smith 
v.  Smith  (1832)  7  J.  J.  Marsh.  (Ky.) 
238,  a  guardian  was  held  liable  for 
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losses  resulting  from  the  depreciation 
of  bank  stock  in  which  the  funds  of 
his  wards  had  been  invested,  where 
he  did  not  account  to  nor  settle  with 
the  county  court  for  eight  years  after 
he  obtained  the  stock,  and  it  did  not 
appear  that  he  was  unable  to  sell  the 
stock  advantageously  before  it  had 
depreciated  essentially.  The  court 
says:  "If  he  had  made  an  annual  re- 
port (as  he  ought  to  have  done)  to 
the  county  court,  the  security  of  the 
wards  might  have  been  increased,  and 
their  estate  saved  from  unnecessary 
peril  and  from  the  contingencies  to 
which  the  bank  stock  was  liable.  It 
seems  to  us  that  in  such  a  case  the 
loss  should  fall  on  the  guardian.  He 
may  have  acted  in  good  faith,  but  he 
ilid  not  guard  the  interests  of  his 
wards  with  as  much  vigilance  and 
circumspection  as  sound  policy,  as 
well  as  authority,  wisely  exacts  from 
those  to  whom  the  estates  may  be  con- 
fided. Something  more  than  mere 
good  faith  should  be  required  of 
guardians.  It  is  not  necessary  to  de- 
termine how  far  the  guardian  incurred 
personal  responsibility  by  the  act  of 
commuting  the  money  of  his  wards  for 
bank  stock.  If  his  authority  were  con- 
ceded, the  circumstances  of  this  case 
should  impose  the  eventual  risk  and 
loss  on  himself." 

A  trustee,  who,  instead  of  receiving* 
money  from  his  predecessor,  accepted 
bank  stock,  charging  himself,  how- 
ever, with  the  receipt  of  money,  and 
withholding  the  facts  in  the  case  from 
the  court  having  supervision  of  the 
trust,  was  held  liable  for  losses  result- 
ing from  a  depreciation  in  the  value 
of  the  stock,  in  Gilbert  v.  Welsch 
(1881)  75  Ind.  557,  where  the  trustee 
took  the  stock  in  his  own  name. 

The  extent  of  the  investigation 
which  must  be  made  by  a  trustee,  in 
order  to  satisfy  the  duty  resting  upon 
him  to  exercise  care  in  investing  trust 
funds,  is  a  question  that  arises  in 
making  investments  other  than  those 
in  corporate  stock.  Only  so  far  as  a 
case  deals  with  an  investment  in  cor- 
porate stock  is  it  within  the  scope  of 
this  annotation.  It  may  be  stated, 
generally,  that  the  duty  of  the  trustee 
is  performed  when  he  has  made  such 


an  investigation  or  exercised  such 
care  as  prudent  men  exercise  in  mak- 
ing similar  investments.  Trustees 
are  not  bound  to  make  a  personal  in- 
vestigation of  bank  stock  in  which 
they  are  about  to  invest,  in  every  in- 
stance. Thus,  in  Gray  v.  Lynch 
(1849)  8  Gill  (Md.)  403,  the  fact  that 
trustees,  in  common  with  all  other 
nonresident  stockholders,  gave  a  pow- 
er of  attorney  to  a  certain  person  to 
act  for  them  in  regard  to  thie 'winding 
up  of  an  old  bank  in  the  stock  of  which 
they  had  invested,  and  in  the  applica- 
tion to  a  state  legislature  for  a  charter 
of  a  new  bank  in  which  they  were 
about  to  invest,  was  held  not  to  make 
them  personally  liable  for  losses  to 
the  trust  estate  from  failure  of  the 
new  bank.  The  court  in  this  case,  aft- 
er elaborating  upon  the  difikulty  of  a 
personal  examination  by  trustees  into 
the  character  of  the  stock  of  a  bank, 
concludes  by  saying  that  after  it  has 
all  been  accomplished  it  may  safely  be 
said  that  there  is  not  one  trustee  in 
five  hundred  whose  conclusion,  being 
the  result  of  his  own  investigation, 
could  be  as  safely  followed  as  that  of 
one  who  formed  it  exclusively  upon  a 
perusal  of  the  stock  quotation  current 
of  the  day.  In  Ihmsen's  Appeal 
(1862)  43  Pa.  431,  where,  mortgages 
on  a  railroad  company  in  the  stock  of 
which  the  trustee  had  invested  were 
on  record  in  the  recorder's  oflSce,  and 
certain  other  facts  in  regard  to  the 
company  appeared  in  the  public  report 
of  the  company,  it  is  stated  that  the 
trustee  is  bound  to  investigate  matters 
of  public  record  and  statements  openly 
published,  all  of  which  could  have 
been  easily  seen  and  examined,  and 
would  have  sworn  the  entire  insecu- 
rity of  the  investment  in  stock; 

IV.  As  affected  hy  provisions  in  the  in' 
strument  creating  the  trttst. 

a,  Provisions     enlarging     powers      of 

trustee. 

It  is  apparent  that  the  right  of  a 
trustee  to  invest  in  corporate  stock 
may  be  conferred  in  the  instrument 
creating  the  trust,  where  otherwise 
such  an  investment  would  be  improp- 
er. Likewise,  where  such  investments 
are  regarded  as  proper,  the  right  to 
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make  the  investment  may  be  limited 
by  the  instrument  creating  the  trust. 
In  the  present  subdivision,  various 
provisions  of  instruments  creating 
trusts,  that  have  been  urged  as  affect- 
ing this  question,  are  considered. 

Where  the  will  or  other  instrument 
creating  the  trust  expressly  author- 
izes an  investment  in  private  corporate 
stock,  the  power  to  make  the  invest- 
m^t  is  clear.  A  will  in  which  the 
testator  bequeathed  to,  his  executor  a 
sum  of  money  in  trust,  to  loan  upon 
ample  and  sufficient  security,  or  to 
invest  in  safe  and  productive  stock, 
either  in  the  public  fund,  bank  shares, 
or  other  stock,  according  to  their  best 
judgment  and  discretion,  enjoining  on 
them  only  particular  care  and  atten- 
tion in  the  choice  of  funds,  and  in  the 
collection  of  dividends,  the  interest, 
and  profits,  and  authorizing  them  to 
sell  out^  reinvest,  and  change  the  loan 
and  stpck  from  time  to  time,  as  the 
safety  and  interest  of  the  trust  fund 
might  in  their  judgment  require,  em- 
powers them  to  make  investments  in 
the  stock  of  an  incorporated  manufac- 
turing company,  or  of  an  incorporated 
insurance  company.  Harvard  College 
V.  Amory  (1831)  9  Pick.  (Mass.)  446. 
A  trustee  authorized  by  will  to  sell 
property  and  invest  the  proceeds  in 
stock  of  some  institution,  to  be  select- 
ed by  him,  has  a  discretion  as  to  what 
institution  shall  have  the  fund,  and 
unless  he  act  in  bad  faith,  or  is  neg- 
ligent, he  is  not  liable  for  a  loss. 
Carter  v.  Booker  (1883)  4  Ky.  L.  Rep. 
722.  In  this  case  the  trustee  was  held 
not  responsible  for  a  loss  resulting 
from  investing  in  the  stock  of  the 
United  States  Bank  as  organized  under 
the  law  of  Pennsylvania,  where  the 
investment,  when  made,  was  regarded 
by  good  business  men  as  safe.  The 
will  directed  an  investment  in  the 
stock  of  some  safe  institution,  not  un- 
der the  control  of  the.  legislative  acts 
of  the  legislature  of  Kentucky. 
Trustees  directed  by  will  to  invest  th« 
trust  fund  in  some  safe  and  profitable 
stock,  who  invested  the  funds  in  the 
stock  of  the  Bank  of  the  United  States, 
were  held  in  Gray  v.  Lynch  (1849)  8 
Gill.  (Hd.)  403,  justified  in  taking  a 
corresponding    amount    in    the    new 


Bank  of  the  United  States,  which  was 
organized  under  the  laws  of  Pennsyl- 
vania to  continue  the  business  of  the 
old  bank,  and  they  were  accordingly 
held  not  liable  on  the  subsequent  fail- 
ure of  the  latter  bank.  The  power  in 
the  will  to  invest  the  trust  fund  in 
some  safe  and  profitable  stock  was 
held  not  to  limit  the  investment  in 
some  already  existing  stock.  Bxec- 
utors  authorized  by  will  to  invest  in 
some  safe  and  productive  stock  are 
jiot  liable  for  a  loss  resulting  from  an 
investment  in  stock  of  the  Bank  of  the 
United  States,  at  a  time  when  it  was 
generally  conceded  a  good  and  safe 
investment  by  the  community,  and 
was  selling  above  par,  although  it 
failed  within  less  than  a  year  there- 
after. Pleasants's  Appeal  (1875)  77 
Pa*  356.  Where  a  will  authorizes  ^n 
investment  in  ''bank  stock,"  and  the 
testatrix  had  agreed  to  take  stock  in 
H  bank  about  to  be  organized,  and  had 
verbally  instructed  her  executor  to 
take  such  stock,  he  is  not  liable  for 
a  loss  arising  from  such  investment, 
although  the  bank  is  not  incorporated 
at  the  time  of  his  subscription,  and 
only  50  per  cent  of  the  par  value  of 
the  stock  is  paid  in,  and  the  balance  is 
subject,  to  call  under  a  guaranty 
note  given  by  himself  individually. 
PensyFs  Appeal  (1888)  2  Monaghan 
(Pa.)  361,  15  Atl.  719.  A  trustee  with 
authority  to  invest  in  corporate  stocks 
may  acquire  the  pro  rata  share  of  the 
increase  of  stock  in  a  corporation,  of- 
fered to  the  estate  by  reason  of  its 
ownership  of  stock,  where  the  statute 
authorizes  him  to  continue  to  hold  any 
investment  received  by  him  under  the 
trust,  "or  any  increase  thereof." 
Merchants  Loan  &  T.  Co.  v.  Northern 
Trust  Co.  (1911)  250  UL  86,  45  L.R.A. 
(N.S.)  411,  95  N.  B.  59.  Under  a  will 
creating  a  trust  fund  and  authorizing 
the  trustees  to  invest  upon  the  stock, 
shares,  or  securities  of  any  company 
or  companies  incorporated  by  act  of 
Parliament  and  paying  a  dividend,  the 
trustee  is  authorized  to  invest  in  the 
preferred  stock  of  a  railway  company, 
which  was  entitled  to  a  fixed  dividend 
payable  annually  in  perpetuities  out 
of  the  profits  of  the  company,  in  pref • 
erence   to    any    dividends    from    the. 
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ordinary  stock  of  or  shares  in  the  com- 
pany. Consterdine  v.  Consterdine 
(1862)  31  Beav.  330,  54  Eng.  Reprint, 
1165,  31  L.  J.  Ch.  N.  S.  807,  7  L.  T.  N. 
S.  122,  8  Jur.  N.  S.  906,  10  Week.  Rep. 
727.  A  codicil  to  a  will  empowering 
trustees  to  receive  from  the  executors 
of  a  testate  estate,  in  lieu  of  money, 
any  stock,  bond,  mortgage,  or  other 
securities  which  might  be  held  by  him 
at  the  time  of  his  decease,  and  author- 
izing the  trustees  to  sell  the  same  and 
invest  the  proceeds  in  like  securities, 
or  in  such  railroad  bonds,  stocks,  and 
other  securities  as  should,  in  the  ex- 
ercise of  a  sound  discretion,  seem  to 
them  for  the  best  interest  of  the  es- 
tate, and  containing  in  this  connection 
a  provision  that  the  trustees  should 
not  be  limited  to  the  usual  investments 
of  trust  estates,  authorizes  the 
trustees  to  invest  a  sum  received  from 
the  executor  in  cash  in  railroad  stocks. 
Re  United  States  Trust  Co.  (1919)  189 
App.  Div.  75,  178  N.  Y.  Supp.  125.  It 
was  contended  in  this  case  that  the 
provision  that  the  trustee  should  not 
be  limited  to  the  usual  investments  of 
trust  estates  applied  only  to  the  pro- 
ceeds from  sales  of  stock,  bonds, 
mortgages,  etc.,  which  the  trustees 
had  received  from  the  decedent's  es- 
tate. This  was  denied,  as  above  stated. 

An  investment  in  bank  stock  was 
ordered  in  Peillon  v.  Brooking  (1861) 
4  L.  T.  N.  S.  (Eng.)  731,  under  a  will 
directing  investments  in  stocks,  etc., 
of  the  United  Kingdom. 

Under  a  will  authorizing  trustees  to 
invest  in  the  "stocks,  shares,  or  secu- 
rities of  any  company  incorporated  by 
act  of  Parliament,  paying  a  dividend," 
the  trustees  are  authorized  to  invest 
in  the  stock  of  a  company  which  was 
created  by  a  charter  from  the  Crown, 
granted  pursuant  to  the  provisions  of 
an  act  of  Parliament.  Elve  v.  Boyton 
[1891]  1  Ch.  (Eng.)  501,  64  L.  T.  N. 
S.  482,  60  L.  J.  Ch.  N.  S.  383.  But  in 
Re  Smith  [1896]  2  Ch.  (Eng.)  590,  65 
L.  J.  Ch.  N.  S.  761,  74  L.  T.  N.  S.  810," 
45  Week.  Rep.  29,  trustees  authorized 
to  invest  in  debenture  or  debenture 
stock  of  any  company  incorporated  by 
act  of  Parliament,  and  paying  a  div* 
idend  on  its  ordinary  stock  or  shares, 
were  held  not  authorized  to  invest  in 


the  stock  of  a  company  incorporated 
by  registration  under  the  Companies 
Act  of  1862.  The  court  does  not  ap- 
prove altogether  of  the  decision  in 
Elve  V.  Boyton  (Eng.)  supra. 

A  trustee  who  is  Authorized  to  in- 
vest in  the  stocks,  funds,  and  secu- 
rities of  any  corporation  or  company 
is  not  confined  to  English  companies. 
He  may  inveat  in  a  company  formed 
or  registered  in  the  United  Kingdom, 
and  carrying  oji  business  abroad,  and 
may  also  invest  in  a  corporation  or 
company  formed  or  registered  outside 
the  United  Kingdom.  Re  Stanley 
[1906]  1.  Ch.  (Eng.)  131,  75  L.  J.  Ch. 
N.  S.  56,  98  L.  T.  N.  S.  661,  54  Week. 
Rep.  103.  In  Re  Hilton  [1909]  2  Ch. 
(En?.)  548,  79  L.  J.  Ch.  N.  S.  7,  101 
L.  T.  N.  S.  229,  17  Manson,  19,  a 
trustee  authorized  to  invest  in  the 
.  stock,  funds,  shares,  or  securities  of 
any  company  in  the  United  Kingdom 
or  India  was  held  entitled  to  invest  in 
the  stock  and  shares  of  limited  com- 
panies whose  registered  officers  were 
in  the  United  Kingdom,  where  were 
also  the  head  offices  and  the  place  of 
meeting  of  the  board  of  directors,  al- 
though the  property  of  the  company 
was  situated  in  the  foreign  state  or 
the  colonies,  where  their  operations 
were  conducted. 

A  trustee,  authorized  by  the  will 
creating  the  trust  to  invest  the  moneys 
''in  such  securities  as  my  trustees  in 
their  absolute  discretion  shall  think 
lit,"  is  authorized  to  invest  in  the  or- 
dinary shares  of  a  railroad  company. 
Re  Rayner  [1904]  1  Ch.  (Eng.)  176,89 
L.  T.  N.  S.  681,  73  L.  J.  Ch.  N.  S.  Ill, 
52  Week.  Rep.  273.  The  term  "secu- 
rities" is  recognized  by  the  court  to 
exclude  investment  in  such  stock  in 
its  strict  and  primary  sense,  but  in 
its  popular  sense  the  meaning  is  held 
to  have  been  very  greatly  extended. 
A  passage  in  the  will  in  question, 
namely,  "And  I  authorize  my  trustees 
to  continue  or  leave  any  moneys  in- 
vested at  my  death  in  or  upon  the 
same  securities,"  is  referred  to,  and  it 
is  said  that  in  this  passage  "the  same 
securities"  obviously  mean  "the  same 
investments."  The  court  further 
states  that  the  effect  of  using  the 
words  "moneys    invested,"    and   the 
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word  "securities,"  to  cover  the  same 
subject-matter,  is  not  to  narrow  down 
or  limit  the  natural  sense  of  the  words 
"moneys  invested,"  but  to  extend  the 
strict  and  primary  meaning  of  the 
word  "securities"  so  as  to  cover  any- 
thing which,  according  to  the  strictest 
primary  meaning  of  the  words  "mon- 
eys invested,"  would  be  covered  or 
connoted  by  those  words,  and  it  is 
held  that  property  in  the  shape  of  rail- 
way shares  falls  within  the  meaning 
both  of  the  words  "moneys  invested" 
and  of  the  word  "securities." 

Compare  with  Ward  v.  Kitchen 
(1878)  80  N.  J.  Eq.  31,  infra,  IV.  b. 

Where  the  trustee  is  expressly  in- 
vested with  a  wide  discretion  as  to  in- 
vestments, investments  in  private  cor- 
porate stock  have  generally  been  held 
proper.  Under  a  will  conferring  upon 
the  trustee  a  discretion  as  to  invest- 
ments, a  trustee  who  in  good  faith,  and 
in  the  reasonable  and  honest  exercise 
of  his  judgment,  invests  trust  funds  in 
gas  stock,  is  not  personally  liable  for 
loss  resulting  from  the  depreciation  of 
the  value  of  the  stock,  although  the 
will  directed  the  trustee  to  "set  aside 
some  security,  or  asset,"  to  pay  the 
legacy  for  which  the  investment  was 
made.  McCoy  v.  Horwitz  (1884)  62 
Md.  183.  It  was  held  in  Barton's  Es- 
tate (1842)  1  Pars.  Sel.  Eq.  Cas.  (Pa.) 
24,  that  testamentary  trustees  who 
were  given  full  and  uncontrolled  man- 
agement of  the  trust  fund  so  that  it 
might  be  invested  in  "real  or  personal 
property,  or  in  such  other  way  as  they 
might  think  best,"  incurred  no  per- 
sonal liability  by  continuing  invest- 
ments made  by  the  testator  in  stock 
of  a  bank  or  navigation  company,  the 
credit  of  both  being  undoubted  at  the 
time,  and  prudent  and  cautious  per- 
sons unhesitatingly  investing  therein, 
especially  where  the  principal  benefi- 
.ciary  of  the  trust,  although  incapable 
of  binding  herself,  because  she  was 
a  married  woman,  requested  the 
trustee  to  continue  such  investment; 
but  the  doctrine  of  this  case  is  said  in 
Pray's  Appeal  (1859)  34  Pa.  100,  to 
be  very  much  shaken,  if  not  substan- 
tially overruled,  by  later  decisions. 
In  Willis  V.  Braucher  (1909)  79  Ohio 
St.  290,  44  L.R.A.(N.S.)  873,  87  N.  E- 


185,  16  Ann.  Cas.  66,  a  provision  in  a 
will  by  which  the  testator  gave  to  his 
executor  and  trustee  and  his  success- 
ors in  trust,  whenever  in  his  or  their 
judgment  the  interests  of  the  estate 
should  demand,  power  to  sell  at  private 
sale  or  otherwise  all  or  any  part  of 
the  personal  estate  in  such  manner 
and  upon  such  terms  as  might  be 
deemed  best,  and  deliver,  for  any  or 
all  real  estate  sold,  deeds  acknowl- 
edged by  him  or  them,  and  reinvest 
the  proceeds  arising  from  any  such 
sales  in  such  manner  as  he  or  they 
may  think  best,  to  dispose  of  any  prop- 
erty, real  or  personal,  so  acquired,  and 
reinvest  the  proceeds  in  the  same 
manner,  was  held  to  extend  the  scope 
of  the  statute  governing  investments 
by  trustees,  and  relieve  trustees  from 
the  requirements  of  the  section. 
Where  in  such  case  the  funds  of  the 
estate  required  to  be  invested  in  order 
to  produce  income  are  invested  by  the 
trustee  in  the  stock  of  a  state  bank  at 
current  market  rates,  and  the  trustee, 
in  making  such  investment,  used  dis- 
cretion and  care  in  ascertaining  the 
value  of  the  stock,  and  with  the  honest 
belief  and  in  the  utmost  good  faith 
that  the  bank  was  sound  and  the  stock 
a  good  investment,  acting  on  the  ad- 
vice of  business  men  of  sound  judg- 
ment having  means  of  knowing  the 
market  value  of  the  stock,  including 
the  judge  of  the  probate  court,  and 
upon  the  counsel  of  a  reputable  attor- 
ney who  advised  that  the  terms  of  the 
will  were  broad  enough  to  authorize 
such  investment,  the  trustee  cannot  be 
held  personally  liable  for  a  loss  occur- 
ring by  reason  of  the  failure  of  the 
bank.  Under  a  will  directing  the 
trustee  to  preserve  investments  and 
securities 'held  by  the  testator  so  long 
as  they  shall  deem  the  same  prudent, 
and  make  such  new  investments  as 
they  in  their  best  judgment  and  dis- 
cretion shall  deem  advisable  lind  ad- 
vantageous to  the  trust  estate,  without 
confining  themselves  to  such  invest- 
ments as  the  law  directs  for  the  invest- 
ment of  trust  funds,  the  trustees  are 
authorized  to  invest  in  an  increase  in 
the  capital  stock  of  a  company  in 
which  the  testator  held  stock,  and 
wljich,  from  the  increase,  gave  to  each 
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gtockholder  the  risrht  to  subscribe  at 
par  for  additional  shares  equal  in 
amount  to  his  or  her  holding.  Tower's 
Estate  (1916)  253  Pa.  396,  98  Atl.  576. 
A  trustee  empowered  to  invest  "all  the 
residue  of  the  proceeds  of  my  estate 
in  good  security  in  the  most  profitable 
manner/'  who  in  good  faith  invests 
the  trust  funds  in  the  stock  of  a  bank, 
which  at  the  time  the  investment  was 
made  was  taken  by  the  most  prudent 
and  fortunate  men,  and  was  consid* 
ered  safe  and  profitable,  and  which  ac- 
tually for  many  years  yielded  a  div- 
idend of  5  per  cent  semiannually,  can- 
not be  held  to  have  made  an  improper 
investment  which  will  render  him  li- 
able for  a  resulting  loss.  Smyth  v. 
Bums  (1853)  25  Miss.  422.  The 
trustee  under  a  will  directing  the  con- 
version of  real  and  personal  estate 
into  money,  and  its  investment  in  the 
most  productive  manner,  but  leaving 
it  to  the  "discretion"  of  the  trustee  to 
"suffer"  such  part  of  the  personal  es- 
tate as  was  already  in  bank  stock  to 
remain  in  its  then  state  so  long  as 
he  deemed  it  most  for  the  interest  of 
the  testator's  -family,  is  not  personally 
liable  for  suffering  stock  of  the  old 
United  States  Bank  to  be  transferred 
to  the  use  of  the  new  United  States 
Bank,  organized  to  continue  the  busi- 
ness of  the  old  bank,  and  practically 
similar  in  all  respects  except  that  it 
had  a  state  instead  of  a  national  char- 
ter, nor  by  receiving  dividends  on  the 
new  stock  after  the  transfer  had  been 
made,  although  the  bank  subsequent- 
ly failed,  involving  nearly  a  total  loss 
to  stockholders.  Hogan  v.  DePeyster 
(1855)  20  Barb.  (N.  Y.)  100.  Under 
a  will  specifically  authorizing  the 
trustee  to  invest  the  proceeds  of  the 
estate  "in  such  amounts  and  in  such 
manner  as  may  to  them  in  their  ab- 
solute discretion  seem  advisable,  al- 
though the  said  investments  may  not 
be  of  the  character  permitted  for  the 
investment  of  trust  funds  by  the  or- 
dinary rules  of  law,"  the  trustee  is 
empowered  to  invest  in  other  securi- 
ties than  those  authorized  by  law, 
provided  there  are  exercised  such  dil- 
igence and  such  prudence  in  the  care 
and  management  of  the  trust  funds  as 
prudent  men  of  discretion  and  intel- 


ligence in  such  matters  employ  in 
their  own  like  business  concerns.  Re 
vom  Saal  (1913)  82  Misc.  531,  145 
N.  Y.  Supp.  307.  Trustees  who  are 
authorized  by  the  will  creating  the 
trust  "to  continue  any  investments  or 
securities"  have  authority  to  subscribe 
for  an  additional  issue  of  stock  by  a 
corporation  in  which  the  testator 
owned  stock,  which  is  paid  for  by  a 
dividend  declared  l^y  the  corporation. 
Ballantine  v.  Young  (1911)  79  N.  J. 
Eq.  70,  81  Atl.  119. 

If  a  trustee  fails  to  follow  the  direc- 
tions of  the  will,  he  becomes  liable. 
Thus,  under  a  will  authorizing  invest- 
ments "in  any  security"  which  the 
trustees  may  deem  for  the  benefit  of 
the  estate,  and  calculated  to  carry  out 
the  intention  of  the  will  which  direct- 
ed that  the  testator's  interest  in  the 
business  in  which  he  was  engaged  be 
closed  out,  the  trustees  are  not  author- 
ized to  invest  in  the  preferred  stock 
of  a  manufacturing  corporation  en- 
gaged in  the  same  business  as  that  of 
the  testator,  and  formed  by  the  con- 
solidation of  several  firms  of  which 
that  in  which  the  testator  was  in- 
terested was  one,  during  the  infancy 
of  such  corporation  and  before  it  has 
shown  its  ability  to  succeed  or  attain 
any  stability.  Re  Hall  (1900)  164 
N.  Y.  196,  58  N.  E.  11,  affirming  (1900) 
48  App.  Div.  488,  62  N.  Y.  Supp.  888, 
reargument  denied  in  (1900)  164  N. 
Y.  609,  58  N.  E.  1088.  The  corporation 
in  question  had  no  real  estate  or  plant, 
but  issued  the  preferred  or  debenture 
stock  or  merchandise,  fixtures,  and 
book  accounts.  A  trustee  authorized 
to  invest  in  the  preference  stock  of 
any  railway  or  other  company  in  the 
United  Kingdom  is  not  authorized  to 
invest  in  fully  paid  preference  shares. 
Re  Willis  [1911]  2  Ch.  (Eng.)  563,  81 
L.  J.  Ch.  N.  S.  8,  105  L.  T.  N.  S.  295, 
55  Sol.  Jo.  598.  The  court  states  that 
there  is  a  distinction,  however  minute,' 
between  preference  stock  and  fully 
paid  preference  shares,  and  this  dis- 
tinction is  sufficient  to  warrant  the 
holding  that  a  power  to  invest  in  one 
is  not  equivalent  to  a  power  to  invest 
in  the  other.  Executors  under  a  will 
directing  them  to  invest  in  "public 
stock,  or  securities  producing  an  in- 
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terest  or  dividend,  as  they  in  their 
discretion  may  see  fit,"  were  not 
authorized  to  invest  in  1837  in  stock 
of  the  Bank  of  the  United  States,  and 
accordingly  were  held  liable  for  the 
loss  resulting  from  such  investment, 
although  the  bank,  for  a  period  after 
the  investment,  continued  to  pay  good 
dividends.  Angue's  Estate  (1856)  2 
Phila.  (Pa.)  137. 

Even  though  a  trustee  is  authorized 
to  invest  in  corporate  stock,  he  may 
render  himself  liable  upon  such   an 
investment '  by  a  failure  to  exercise 
due  care.     A  general  power  to  buy 
shares  has  been  stated  to  be  somewhat 
like  a  general  power  to  invest  on  mort- 
gage, in  which  case  the  trustee,  not- 
withstanding that  he  has  a  general 
power,  is  bound  to  look  to  the  tenure, 
n&ture,  and  value  of  the  mortgaged 
property.       Edwards     v.     Edmunds 
(1876)  34  L.  T.  N.  S.  (Eng.)  522.    A 
trustee  under  a  will  authorizing  him 
to  invest  the  trust  fund  in  "any  prop- 
erty, real  or  personal,  which  he  may 
see  fit,"  has  no  authority  to  invest  the 
trust  funds  in  the  purchase  of  stock 
in  a  corporation  engaged  in  manufac- 
turing oil  from  resin  by  an  untried 
patent,  overloaded  with  debt,  built  on 
borrowed  capital,   and  the   stock  of 
which  has  not  been  paid  up  in  cash 
nor  the  factory  finished.     Pray's  Ap- 
peal   (1859)    34  Pa.   100,     Executors 
under  a  will  directing  them  to  invest 
in  ''some  good,  secure,  and  profitable 
stock,"  or  other  securities,  will  not  be 
protected  from  liability  for  a  loss  from 
the  purchase  of  stock  of  a  railroad 
company,  selling  slightly  below  par, 
whose  road  is  heavily  mortgaged,  and 
which  paid  its  last  cash  dividend  a  few 
months  after  the  purchase,  where  it 
was  made  without  an  examination  into 
the    company's    condition,    although 
matters  of  public  record  and  state- 
ments openly  published,  which  could 
have  been  easily  seen  and  examined, 
would  have  shown  the  insecurity  of  the 
investment;  and  this  is  true,  although 
the  investment  was  made  in  good  faith 
under  the  belief  that  the  stock  was 
good,   sure,    and   profitable,   and   the 
executors  had  themselves  invested  in 
the    same    stock.      Ihmsen's    Appeal 
(1862)    43   Pa.   431.     Under   a   will 


directing  investment  to  be  made  "on 
good  security,"  the  trustees  who  in- 
vest a  trust  fund  in  stock  of  the  Bank 
of  the  United  States,  at  a  premium,  in 
1837,  are  liable  for  a  loss  resulting 
from  the  subsequent  depreciation  of 
the  value  of  such  stock,  where  at  the 
time  of  the  purchase  the  public  funds 
had  been  removed  therefrom,  the  gen- 
eral government  had  refused  it  a 
charter,  althjough  it  had  obtained  one 
from  the  state  at  an  enormous  price, 
and  the  prudence  of  its  management 
was  denied  by  many  persons.  Hemp- 
hill's Appeal  (1852)  18  Pa.  303.  The 
real  decision  here,  however,  was  based 
upon  the  broad  ground  that  an  invest- 
ment in  the  stock  of  a  private  corpora- 
tion is  a  breach  of  trust,  rendering  the 
trustee  liable.  The  court  in  Re  Brown 
(1885)  L.  R.  29  Ch.  Div.  (En^.)  889. 
54  L.  J.  Ch.  N.  S.  1134,  52  L.  T.  N.  S. 
853,  33  Week.  Rep.  692,  recognizes  that 
the  trustees,  who  were  authorized  by 
the  instrument  creating  the  trust  to 
invest  as  they  iii  their  uncontrolled 
discretion  should  think  proper,  wete 
not  authorized  to  invest  in  bank  stock 
on  which  there  was  a  further  liability; 
but  as  the  investment  had  resulted  in 
no  loss  te  the  trust  estate,  the  trustees 
were  allowed  the  same. 

An  investment  in  bank  stock  in  a 
guardian's  own  name  was  held  to  be 
improper,  and  to  render  the  guardian 
liable  for  the  amount  invested,  in 
Stanley's  Appeal  (1848)  8  Pa.  431,  49 
Am.  Dec.  530;  and  this  was  held  true, 
even  though  the  guardian  was  ex- 
pressly authorized  by  the  will  to  make 
an  investment  in  bank  stock  for  the 
ward. 

It  was  held  in  Lawton  v.  Lawton 
(1898)  35  App.  Div.  389.  54  N.  ¥• 
Supp.  760,  that  trustees  whose  invest- 
ments in  stocks  and  bonds  were  per- 
fectly proper,  under  a  discretion  given 
them  by  the  will  creating  the  trust, 
should  receive  the  benefit  of  the  care 
and  prudence  with  which  they  admin- 
istered the  estate,  and  not  be  mulcted 
in  damages  because  certain  of  the  in- 
vestments resulted  in  a  loss,  where  the 
whole  estate  had  been  so  administered 
as  to  result  in  a  profit.  It  does  not  ap- 
pear from  the  report  of  this  case  to 
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rious  persons,  at  the  expiration  of  the 
charter  of  the  United  States  Bank,  are 
satisfied  that  it  will  be  a  safe  and 
profitable  investment  to  continue  the 
trust  funds  in  the  new  bank  about  to 
be  chartered  under  the  Pennsylvania 
laws,  and  who  do  so  continue  the  trust 
funds  therein  in  accordance  with  the 
other  stockholders  of  the  old  bank, 
are  not  personally  liable  for  a  loss  re- 
sulting from  the  failure  of  the  new 
bank.  Gray  v.  Lynch  (1849)  8  Gill. 
(Md.)  403. 

See  Re  Stanley  [1906]  1  Ch.  (Eng.) 
181,  75  L.  J.  Ch.  N.  S.  56,  93  L.  T.  N.  S. 
661,  54  Week.  Rep.  103,  and  Re  Hilton 
[1909]  2  Ch.  (Eng.)  548,  79  L.  J.  Ch. 
N.  S.  7,  101  L.  T.  N.  S.  229,  17  Manson, 
19,  supra.  III.  a. 

VM,  Aa  affected  hy  statute. 

By  statute,  in  some  states,  the 
trustee  is  authorized  to  invest  in  cor- 
porate stocks.  The  statute  under 
which  Fidelity  Trust  &  S.  V.  Co.  v. 
Glover  (1890)  90  Ky.  355,  14  S.  W. 
343,  was  decided,  authorized  persons 
holding  funds  in  a  fiduciary  capacity, 
"for  loan  or  investment,  to  invest  the 
same  in  real  estate,  mortgage,  notes, 
or  bonds,  Or  in  such  other  interest- 
bearing  or  dividend-paying  securities 
as  are  regarded  by  prudent  business 
men  as  safe  investments,  and  to  make 
loans  with  such  securities  as  collat- 
eral." The  fiduciary  was  prohibited 
from  loaning  upon  mere  personal  secu- 
rity, or  from  investing  in  bonds  or 
securities  of  railroads  or  other  cor- 
porations, unless  such  railroad  or  oth- 
er corporation  has  been  in  operation 
for  more  than  ten  years,  and  during 
that  time  has  not  defaulted  in  the  pay- 
ment of  principal  or  interest  on  its 
bonded  indebtedness.  Under  this 
statute,  a  guardian  who  held  national 
bank  stock  which  was  owned  by  the 
father  of  his  ward,  was  permitted  by 
the  court  to  retain  the  stock  as  an  in- 
vestment. The  foregoing  Kentucky 
statute  does  not  authorize  an  invest- 
ment in  corporate  stock.  Unless  the 
corporation  has  been  in  operation  more 
than  ten  years.    Robertson  v.  Robert- 


son (1908)  130  Ky.  293,  132  Am.  St 
Rep.  368, 113  S.  W.  138. 

By  statute,  in  Georgia,  it  is  provided 
that  any  trustee  holding  trust  funds 
may  invest  the  same  in  stocks,  bonds, 
or  other  securities  issued  by  the  state; 
any  other  investment  of  trust  funds 
must  be  made  under  an  order  of  the 
superior  court.  Where  an  order  of  the 
superior  court  is  obtained,  directing 
investment  in  the  capital  stock  of  a 
bank,  the  trustee  is  protected  against 
liability  for  losses.  Haddock  v.  Plant- 
ers' Bank  (1881)  66  Ga.  496.  In  the 
absence  of  such  an  order  of  court,  an 
investment  in  corporate  stock  is.  un- 
authorized. Rogers  v.  Dickey  (1903) 
117  Ga.  819,  45  S.  E.  71. 

A  statute,  conferring  on  directors 
of  a  trust  company  discretionary  pow- 
er to  invest  all  moneys  received  by  it 
in  trust  in  any  such  personal  secu- 
rities as  are  not  expressly  prohibited, 
does  not  absolve  such  company  from 
liability  for  depreciation  of  securities 
purchased  by  it  as  t]:ustee  for  a  large 
estate,  where  it  invests  the  entire 
amount  in  stocks  and  bonds,  many  of 
which  are  of  fluctuating  and  uncertain 
value,  without  the  express  sanction  of 
the  court.  Indiana  Trust  Co.  v. 
Griffith  (1911)  176  Ind.  643,  44  L.R.A. 
(N.S.)  896,  95  N.  E.  573,  Ann.  Gas. 
1914A,  1023. 

An  investment  by  a  guardian  in  the 
capital  stock  of  a  corporation  was  sus- 
tained under  a  statute,  in  Hoyt  v. 
Sprague  (1881)  103  U.  S.  613,  26  L. 
ed.  585. 

The  Wisconsin  statute,  Laws  1903, 
chap.  317,  is  stated  in  Williams  v.  Cobb 
(1914)  134  C.  C.  A.  217,  219  Fed.  663, 
affirmed  in  (1916)  242  U.  S.  307,  61 
L.  ed.  326,  37  Sup.  Ct.  Rep.  115,  not  to 
authorize  an  investment  in  bank 
stocks.  It  is  stated  in  that  case  that 
the  statute  did  authorize  the  invest- 
ment of  trust  funds  in  the  mortgage 
bonds  or*preferred  stock  of  railroad 
corporations,  subject  to  certain  re- 
strictions. 

See  Merchants  Loan  &  T.  Co.  v. 
Northern  Trust  Co.  (1911)  260  111.  86, 
45  L.R.A.(N.S.)  411,  95  N.  E.  59,  su- 
pra, III.  a.  W.  A.  E. 
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Michig€Ui  Supreme  Court '^  Becetnher  2t,  1020. 

Physkian  and  surgeon  — ^  liability  for  taking  on  more  patients  than  can 
be  cared  for. 

1.  A  physician  cannot  avoid  liability  for  neglecting  a  patient  by  the  fact 
that  he  had  taken  on  more  patients  than  he  could  properly  care  for. 

[See  note  on  this  question  beginning  on  page  596.] 

Evidence  —  result  of  medical  clinics. 

2.  The  result  of  medical  clinics  is 
not  admissible  in  evidence  to  show  the 
prevalence  of  a  disease,  in  the  absence 
of  anything  to  show  how  they  came  in- 
to existence  or  what  field  they  covered. 

—  accounting  for  witness's  experience 
with  diseatse. 

3.  A  medical  expert  cannot,  in  an 


action  for  malpractice  which  is  de- 
fended on  the  ground  that  the  patient 
was  afflicted  with  a  rare  and  incurable 
disease,  state  in  evidence  how  he  ac- 
counts for  the  large  number  of  cases 
which  another  expert  claims  to  have 
treated. 

[See  11  R.  C.  L.  674.] 


Error  to  the  Circuit  Court  for  Allegan  County  (Cross,  J.)  to  review  a 
judgment  in  favor  of  defendants  in  an  action  brought  to  recover  damages 
for  alleged  malpractice.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  'Williams  C.  McHenry, 
Charles  Thew^  and  John  M.  Dunham, 

for  plaintiff  in  error : 

Repeated  efforts  of  defendants'  coun- 
sel to  read  from  medical  books  were 
improper,  and  an  attempt  to  prejudice 
plaintifTs  whole  case. 

People  V.  Hall,  48  Mich.  482,  42  Am. 
Rep.  477,  12  N.  W.  665,  4  Am.  Grim. 
Rep.  357;  Foley  v.  Grand  Rapids  & 
Jnd.  R.  Go.  157  Mich.  67,  121  N.  W. 
257.;  Marshall  v.  Brown,  50  Mich.  148, 
15  N.  W.  55 ;  Re  DuBois,  164  Mich.  8, 
128  N.  W.  1092. 

Questions  calling  the  attention  of 
the  jury  directly  to  the  allegations  of 
negligence,  by  asking  the  witness  if 
defendants'  conduct  constituted  negli- 
gence, invaded  the  province  of  the 
jury,  and  were  improper. 

Cole  V.  Lake  Shore  &  M.  S.  R.  Co. 
95  Mich.  77,  54  N.  W.  638 ;  Comstock 
V.  Georgetown  Twp.  137  Mich.  541,  100 
N.  W.  788;  Furbush  v.  Maryland  Cas- 
ualty Co.  131  Mich.  234,  100  Am.  St. 
Rep.  605,  91  N.  W.  135 ;  Zube  v.  Weber, 
67  Mich.  52,  34  N.  W.  264;  Re  First 
Street,  58  Mich.  641,  26  N.  W.  159. 

Allowing  defendants'  expert  witness- 
es, under  direct  examination,  to  recite 
12  A.L.R.— 88. 


individual  experiences  with  the  disease 
in  question,  was  erroneous. 

People  V.  Holmes,  111  Mich.  364,  69 
N.  W.  501 ;  10  R.  C.  L.  9§1 ;  Jones,  Ev. 
§§  399-404;  Potter,  Mich.  Ev.  §  191; 
Barfoot  v.  White  Star  Line,  170  Mich. 
349,  136  N.  W.  437;  French  v.  Wilkin- 
son, 93  Mich.  322,  53  N.  W.  530,  1  Am. 
Neg.  Cas.  146 ;  Graves  v.  Battle  Creek, 
95  Mich.  266,  19  L.R.A.  641,  35  Am. 
St.  Rep.  561,  54  N.  W.  757;  Grand 
Lodge,  B.  R.  T.  v.  Randolph,  186  111. 
89,  57  N.  E.  882;  Thompson  v.  Colum- 
bian Nat.  L.  Ins.  Co.  114  Me.  1,  95 
Atl.  229;  Vance  v.  Monroe  Drug  Co. 
149  111.  App.  499;  Hathaway  v.  Tink- 
ham,  148  Mass.  85,  19  N.  E.  18;  People 
V.  Holmes,  111  Mich.  364,  69  N.  W. 
501;  Self  v.  State,  90  Miss.  58,  12 
L.R.A.(N.S.)  238,  43  So.  945;  Gray  v. 
State,  55  Tex.  Crim.  Rep.  90,  22  L.R.A. 
(N.S.)  513,  114  S.  W.  635;  Wigmore, 
Ev.  §  1150. 

Messrs.  Douglas,  Earaan,  Barbour,  & 
Rogers  and  Clare  E.  Hoffman,  for  de- 
fendants in  error: 

Testimony  tending  simply  to  work 
on  the  sympathy  of  the  jury  and  to 
aggravate  the  damages  is  inadmissible. 

Hyatt  V.  Adams,  16  Mich.  180;  Jones 
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V.  Portland,  88  Mich.  600,  16  L.R.A. 
437,  50  N.  W.  731. 

The  court  is  entitled  to  know  the  re- 
sults of  all  investigations  concerned 
with  the  subject-matter  of  the  suit, 
and  where  it  is  obviously  impossible 
to  have  the  author  of  an  investigation 
before  a  court,  the  statistics  prepared 
by  the  author  may  properly  be  intro- 
duced in  evidence. 

Western  Assur.  Co.  v.  J.  H.  Mohl- 
man  Co.  40  L.R.A.  561,  28  C.  C.  A.  157, 
51  U.  S.  App.  577,  83  Fed.  811,  168  U. 
S.  710,  42  L.  ed.  1213,  18  Sup.  Ct.  Rep. 
949;  Sisson  v.  Cleveland  &  T.  R.  Co. 
14  Mich.  489,  90  Am.  Dec.  252;  Vir- 
ginia V.  West  Virginia,  238  U.  S.  202, 
59  L.  ed.  1272,  35  Sup.  Ct.  Rep.  795; 
Wigmore,  Ev.  §  67,  p.  143. 

The  court  properly  refused  to  per- 
mit Dr.  Fowler  to  testify  with  refer- 
ence to  the  practice  in  the.  community 
in  which  defendants  practised. 

Miller  v.  Toles,  183  Mich.  252,  L.R.A. 
1915C,  595,  150  N.  W.  118;  Dye  v. 
Corbin,  59  W.  Va.  266,  53  S.  E.  147; 
Zoterell  v.  Repp,  187  Mich.  319,  153 
N.  W.  692;  Sherwood  v.  Babcock,  208 
Mich.  536,  175  N.  W.  470. 

Moore^  Oh.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  case  brought  to  recover 
damages  for  alleged  malpractice. 
The  calendar  entries  show  there 
was  a  trial  in  March,  1919,  result- 
ing in  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $4,000.  A 
new  trial  was  granted  which  result- 
ed October  25,  1919,  in  a  verdict 
for  the  defendants.  From  a  judg- 
ment entered  on  the  verdict  the 
case  is  here  on  writ  of  error. 

Counsel  for  appellant  discuss  the 
assignments  of  error  under  seven 
heads,  some  of  which  have  various 
subdivisions.  We  have  gone  over 
all  of  them  carefully,  but  shall  not 
attempt  to  discuss  all  of  them. 

Plaintiff  had  a  com  removed  from 
one  of  his  toes.  This  was  followed 
by  the  toe  getting  very  sore.  He 
consulted  the  defendants,  father 
and  son,  who  are  country  physi- 
cians. After  treating  the  toe  for  a 
little  time,  they  amputated  it.  It 
is  the  claim  of  the  plaintiff  that 
proper  care  was  not  given  the  toe, 
and  that  as  a  result  thereof  infec- 
tion set  in,  making  it  necessary  lat- 
er to  amputate  the  leg  just  below 


the  hip.  The  defendants  denied 
they  had  not  properly  treated  the 
toe.  They  denied  all  neglect,  and 
asserted  that  plaintiff  was  suffering 
from  a  disease  called  endarteritis 
obliterans,  for  which  there  is  no 
cure,  and  that  the  amputation  of' 
,  the  leg  was  the  inevitable  result  of 
this  disease  regardless  of  treatment 
given,  and  that  therefore  the  de- 
fendants are  in  no  way  responsible 
for  the  loss  of  the  plaintiff's  leg. 

There  was  testimony  tending  to 
support  each  of  these  conflicting 
claims.  There  were  medical  experts 
on  both  sides  who  testified,  and,  as 
sometimes  happens,  they  did  not 
agree  about  the  case  or  as  to  how 
endarteritis  obliterans  affects  the 
patient.  One  of  the  experts  for  the 
plaintiff  testified  in  substance  that 
if  the  disease  existed  at  all  it  would 
affect  all  the  arteries.  On  the  other 
side  it  was  claimed  it  might  stop 
up  some  of  the  arteries  without  af- 
fecting the  others.  At  this  point 
it  may  be  well  to  refer  to  a  state- 
ment of  counsel  for  the  appellant 
which  is  as  follows : 

"Assignments  of  error*  Nos.  25  to 
29,  inclusive,  are  based  upon  what 
we  believe  to  be  the  most  prejudi- 
cial proceeding  ever  allowed  in  a 
court  of  law.  During  the  trial  of 
this  case,  and  on  Thursday  evening, 
a  man  died  in  his  automobile  upon 
the  streets  of  Allegan.  On  the  fol- 
lowing morning  a  post  mortem  was 
performed  by  a  local  doctor,  assist- 
ed by  the  witness,  Dr.  Robinson,  and 
shortly  before  the  testimony  was 
concluded  on  Friday  afternoon  Dr. 
Robinson  was  allowed,  over  objec- 
tion, to  relate  the  condition  of  this 
man,  the  fact  that  in  the  opinion  of 
the  witness,  the  man  had  died  of 
'endarteritis  obliterans/  and  to  of- 
fer in  evidence  a  portion  of  the... 
aorta,  the  fenaoral  artery,  and  pos- 
sibly other  parts  of  the  dead  man's 
body.  Nor  was  this  all.  The  court, 
in  order  that  each  of  the  jurors 
might  see  the  condition  of  these  ar- 
teries, invited  those  who  had  n^j: 
been  given  a  good  look  to  step  oujt 
of  the  jury  box  and  examine  them.  • 
The  witness  Robinson  even  handed 
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his  forceps  to  some  of  the  jurors 
who  were  asked  to  turn  over  these 
gruesome  exhibits. 

"Allegan  is  a  small  city.  It  is 
not  impossible  nor  improbable  that 
every  member  of  this  jury  knew 
the  man  who  had  so  suddenly  died. 
To  have  part  of  his  body  brought 
in  as  an  exhibit  in  a  lawsuit  of 
which  he  never  heard,  and  in  which 
the  dead  man  had  no  interest,  and 
to  be  asked  to  examine  and  to  feel 
of  part  of  the  body  of  possibly  a 
friend  whom  they  may  have  seen 
within  twenty-four  hours,  alive  and 
in  the  flesh,  was,  in  our  opinion,  the 
most  horrifying,  the  most  grue- 
some, the  most  prejudicial  proceed- 
ing which  has  ever  taken  place  in 
any  court.  We  find  no  authority 
justifying  such  a  thing,  and  we  do 
not  believe  that  defendants'  counsel 
will  be  able  to  find  any." 

Counsel  for  the  appellees  say  that 
what  was  done  was  done  by  way  of 
illustration  to  show  that  the  disease 
did  not  aifect  the  patient  as  was 
claimed  by  the  witnesses  for  the 
plaintiff.  The  proceeding  was  a 
very  unusual  one,  and,  as  the  case 
must  be  reversed  for  other  reasons, 
and  as  on  the  new  trial  there  is  not 
likely  to  be  a  repetition  of  the  al- 
leged error,  we  will  not  express  an 
opinion  as  whel^her  it  was  reversible 
error. 

A  iChicago  doctor  had  testified  as 
to  his  treatment  of  cases  of  endar- 
teritis obliterans  and  the  prevalence 
of  the  disease  in  Chicago.  The  rec- 
ord shows  the  following  occurred: 

Q.  Now,  Doctor,  it  has  been  tes- 
tified to  by  Dr.  Tenny  that  he  treat- 
ed twenty-five  or  thirty  cases  of 
endarteritis  obliterans  which  de- 
manded special  attention,  and  that 
the  number  of  patients  which  he  has 
had  which  did  not  require  special 
treatment  would  run  into  the  hun- 
dreds. Have  you  had  occasion  re- 
cently to  examine  the  Murphy  Clinic 
ofCmcago? 

A   Yes   sir 

Q.'  What  is  that  Murphy  Clinic? 

A.  It  is  a  publication  originally 
published  by  John  B.  Murphy,  of 
Chicago. 


•  Q,  And  since  his  death  the  pub- 
lication continues,  and  surgeons 
connected  with  the  various  hospi- 
tals in  Chicago  contribute  articles 
to  the  book? 

A.  Yes;  what  is  called  the  Mur- 
phy Clinics. 

•  Q.  Have  you  seen  a  report  of  the 
cases  of  endarteritis  obliterans  as 
set  forth  in  the  Murphy  Clinics? 

Mr.  Dunham:  I  object  to  that. 

Q.  Have  you  seen  those  reports 
here? 

A.  No. 

Q.  Have  you  read  them? 

A.  Yes,  sir. 

Q.  You  are  famihar  with  them? 

A.  Yes. 

Q.  But  you  cannot  produce  them 
here  now? 

A.  No. 

Mr.  McHenry:  That. is  no  proper 
showing  for  this  kind  of  testimony, 
and  we  object  to  it. 

Mr.  Barbour:  We  .will  abide  by 
the  ruling  of  the  court. 

Mr.  Dunham:  It  is  not  the  best 
evidence. 

Mr.  Barbour:  It  is  not  the  best 
evidence,  but  I  cannot  produce  the 
best  evidence. 

The  Court:  Well,  you  may  take 
the  answer. 

Q.  State,  Doctor,  how  many  cases 
of  that  disease  are  rep»orted  in  Chi- 
cago in  the  Murphy  Clinic? 

A.  I  am  not  sure  whether  it  is 
five  or  six  or  three  or  four,  and  I 
cannot  recall  the  name  of  the  man 
who  reports  them. 

Q.  How  do  you  account  for  this 
large  epidemic  of  this  very  disease 
that  Dr.  Tenny  has  found  in  Chica- 
go? 

A.  I  don't  know.  I  think  the  doc- 
tor is  confused  and  is  taking  some- 
thing entirely  different.  He  was 
talking  about  arteriosclerosis,  which 
is  an  entirely  different  condition. 

Counsel  for  the  appellees,  now 
say:  "We  wish  to  draw  the  atten- 
tion of  the  court  to  the  fact  that  the. 
Murphy  Clinics,  as  referred  to,  were 
not  used  for  the  purpose  of  giving 
an  opinion,  but  were  used  simply 
for  the  purpose  of  furnishing  statis- 
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tics  as  to  the  frequency  of  the  dis-' 
ease.  The  court  is  entitled  to  know 
the  results  of  all  investigations  con- 
cerned with  the  subject-matter  of 
the  suit,  and  where  it  is  obviously 
impossible  to  have  the  author  of  an 
investigation  before  a  court,  the 
statistics  prepared  by  the  author 
may  properly  be  introduced  in  evi- 
dence." 

It  is  difficult  to  sustain  this  theory 
i^^Lt^nn.^  when  there  was  no 

renuit  of  foundation    laid    as 

medical  cii»icpi.    j^y  ghowing  how  the 

Murphy  Clinics  came  into  existence 
or  what  field  they  covered.  The 
witness  testified,  "I  cannot  recall 
the  name  of  the  man  who  reports 
them." 

The  purpose  of  introducing  this 
testimony  is  indicated  by  the  fol- 
lowing : 

Q.  How  do  you  account  for  this 
large  epidemic  of  this  very  disease 
that  Dr.  Teniiy  has  found  in  Chi- 
cago ? 

A.  I  don't  know.  I  think  the  doc- 
tor is  confused  and  is  taking  some- 
thing entirely  different.  He  was 
talking  about  arteriosclerosis,  which 
is  an  entirely  different  condition. 

It  was  not  for  the  witness  to  draw 

conclusions  in  rela- 
wlfner."""*  "•'  tion  to  Dr.  Tenny, 

dTreYJl"*^*  ^"''  ^^^    ^^^    *^®    j^ry- 

The    admission    of 

this  testimony  was  harmful  error. 

Counsel  for  the  appellant  com- 
plain bitterly  of  the  charge,  saying 
it  is  argumentative  and  gives  undue 
prominence  to  the  claim  of  the  de- 
fendant. 

The  charge  is  long  and  in  the 
main  is  a  fair  statement  of  the  is- 
sues involved  and  the  law  applicable 


thereto.  In  it  is  found  the  follow- 
ing: "In  determining  whether  or 
not  the  doctors  visited  the  plaintiff 
as  often  as  they  should  have  visited 
him,  you  are  to  take  into  consider- 
ation the  community  in  which  the 
parties  lived  and  the  territory  which 
the  doctors  had  to  cover  and  the 
number  of  patients  which  they  had 
to  visit;  for  their  skill,  or  lack  of 
skill,  their  conduct  in  giving  treat- 
ment and  in  making  visits  is  all  to 
be  determined  by  you  in  view  of  the 
situation  as  it  appeared  to  them  at 
the  time  and  the  circumstances  sur- 
rounding them  and  surrounding 
their  patient." 

We  think  it  is  not  the  law  that 
doctors  can  take  on  „^    ,  , 

J-       J       Physician  and 

SO    many    patients  nnnreon— iiabii- 
that  they  wiUbe  ex-  l^J  i^J^^H^lth,. 
cused  if  they  neg-  <!»««•  can  be 
lect  some  of  them  *'*'**  '•"'■ 
and  harm  results  from  the  neglect. 

The. court  went  quite  as  far  as  it 
should  when  it  said  in  its  charge: 
"I  instruct  you  further  that,  in  con- 
sidering the  testimony  relative  to 
the  visits  made  by  the  doctors,  the 
doctors  alone  are  the  judges  of  the 
number  of  visits  that  shall  be  made 
and  when  they  shall  be  made,  pro- 
vided he  used  the  ordinary  judg- 
ment of  physicians  practising  in  the 
community  where  he,  practises  or  in 
similar  localities,  and  there  can  be 
no  damages  for  failure  of  the  de- 
fendants to  call  as  often  as  the  plain- 
tiff thinks  he  should,  provided  the 
defendants  used  the  judgment  that 
is  ordinarily  used  by  physicians  in 
the  community  where  he  practises, 
or  in  similar  communities." 

For  the  reasons  stated,  the  judg- 
ment is  set  aside,  and  a  new  trial 
ordered,  with  costs  to  the  plaintiff. 


ANNOTATION. 


Demand  upon  his  services  by  other  patients  as  defense  to  action  against 

physician  or  surgeon  for  neglecting  a  patient* 


The  reported  case  (Sinclair  v. 
Brunson,  ante,  593),  in  holding  that 
a  physician  cannot  avoid  liability  for 
neglecting  a  patient  by  the  fact  that 


he  had  taken  on  more  patients  than:he 
could  possibly  care  for,  finds  support 
in  the  only  other  reported  decision 
found  in  which  it  was  sought  to  set 
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up  as  a  defense  to  an  action  for  dam- 
ages brought  against  a  physician  by  a 
patient  the  fact  that  he  had  too  great 
a  demand  upon  his  services  from  oth- 
er patients. 

Thus,  in  Hood  v.  Moffett  (1915)  109 
Miss.  757,  L.R.A.1916B,  622,  69  So. 
664,  Ann.  Cas.  1917E,  410,  11  N.  C.  C. 
A.  531,  an  action  to  recover  damages 
for  alleged  breach  of  contract  to  ren- 
der professional  services,  it  was  held 
that  the  physician  cannot  escape  liabil- 
ity for  breach  of  contract  to  attend 
one  patient  by  showing  that  at  the 
time  his  services  were  demanded  he 
was  engaged  with  another  patient, 
whom  he  could* not  leave.  The  court 
said:  "The  ground  upon  which  it  is 
claimed  a  peremptory  instruction 
should  have  been  granted  to  appellant 
is  that  it  is  not  incumbent  upon  'a 


doctor  to  leave  a  patient  who  is  in  a 
precarious  condition  to  attend  one  that 
he  had  previously  contracted  to  at- 
tend.' This  proposition,  differently 
expressed,  amounts  simply  to  this: 
If  a  person  assumes  obligations  to  dif- 
ferent parties,  the  performance  of 
which  may  become  incompatible  with 
each  other,  both  parties  being  entitled 
in  equal  right,  is  it  an  excuse  for  a 
default  to  one  party  that  both  obliga- 
tions could  not  be  performed,  and  that 
the  person  bound  chose  to  perform  his 
obligation  to  the  other?  In  Heirn  v. 
M'Caughan  (1856)  32  Miss.  17,  66  Am. 
Dec.  588,  this  question  was  answered 
in  the  negative.  Appellant's  contract  in 
this  respect  was  without  qualification,, 
and  the  rule  is  that  'as  a  man  consents 
to  bind  himself  so  shall  he  be  bound.' 
3  Elliott,  Contr.  §  1891."       J.  H.  B. 


E.  L.  MILLER,  Appt., 

V. 

STATE  OF  TEXAS. 


Texas  Coui*t  of  Criminal  Appeals -^ November  3,  192B» 

(—  Tex.  Crim.  Rep.  — ,  225  S.  W.  379.) 

« 

Indictmeht  —  variance  —  clerk  and  cashier. 

1.  There  is  a  fatal  variance  between  an  allegation  of  embezzlement  by 
a  "clerk"  and  proof  that  accused  was  acting  as  bookkeeper  and  cashier. 
[See  note  on  this  question  beginning  on  page  603.] 


—  surplusage  —  embezzlement. 

2.  The  use  of  the  word  "employee"  in 
an  indictment  for  embezzlement  against 
''clerk  and  employee"  may  be  regarded 
as  surplusage  where  the  statute  does 
not  include  employees  among  those 
whom  it  renders  guilty  of  such  offense. 

[See  14  R.  C.  L.  191.] 

—  allegation  of  capacity. 

3.  An  indictment  for  embezzlement 
must  allege  the  capacity  in  which  ac- 
cused was  acting  for  his  employer  when 
the  property  came  into  his  possession, 
so  as  to  bring  it  within  the  terms  of 
the  statute. 

[See  9  R.  C.  L.  1289.] 

Evidence  —  embezzlement  —  similar 
transaction. 

4.  Proof  of  other  similar  transac- 
tions by  accused  is  admissible  in  sup- 
port of  an  indictment  for  embezzlement. 

[See  9  R.  C.  L.  1295.] 


—  irrelevant  letters. 

5.  Letters  in  the  handwriting  of  ac- 
cused, and  found  in  his  possession, 
which  are  not  dated,  signed,  or  ad- 
dressed, and  are  not  shown  to  have 
any  relation  to  the  offense  with  which 
he  is  accused,  are  not  admissible  in 
evidence. 

[See  10  R.  C.  L.  1148.] 

Trial  —  charge  on  circumstantial  evi- 
dence. 

6.  A  charge  on  circumstantial  evi- 
dence should  be  given  in  a  prosecution 
for  embezzlement  where  no  witness  saw 
accused  appropriate  the  money  taken, 
and  he  has  made  no  admission  of  the 
taking,  while  the  evidence  against  him 
consists  of  the  fact  that  he  had  the  cus- 
tody of  the  missing  money,  and  a  sys- 
tem of  checking  disclosed  shortages 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bexar 
County  (Anderson,  J.)  convicting  him  of  embezzlement,  and  fixing  his 
punishment  at  two  years  in  the  state  penitentiary.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Chambers^  Watson,  &  Wil-         Denton  v.  State,  42  Tex.  Grim.  Rep. 


son,  for  appellant : 

An  indictment  for  embezzlement 
must  allege  and  show  that  the  defend- 
ant, in  the  alleged  capacity  or  relation- 
ship employed,  was  charged  with  the 
duty  of  receiving  the  property  alleged 
to  have  been  embezzled,  and  that  he  did 
so  receive  it  by  virtue  of  the  relation- 
ship or  in  the  capacity  in  which  he  was 
so  employed. 

Johnson  v.  State,  21  Tex.  775;  Clark 
V.  State,  8  Tex.  App.  350;  Gilliard  v. 
State,  79  Tex.  Crim.  Rep.  46,  182  S.  W. 
•1136;  Webb  v.  State,  8  Tex.  App.  310; 
Epperson  v.  State,  22  Tex.  App.  694,  3 
S.  W.  789;  Leonard  v.  State,  7  Tex. 
App.  417;  Griffin  v.  State,  4  Tex.  App. 
390 ;  Brady  v.  State,  21  Tex.  App,  659, 
1  S.W.  462;  Taylor  v.  State,  29  Tex. 
App.  466,  16  S.  W.  302. 

There  being  no  such  relationship  as 
"clerk  and  employee"  made  penal  by 
statute  of  Texas  for  embezzlement  from 
a  corporation,  and  the  relationship  of 
employee  of  a  corporation  not  being 
enumerated  by  statute,  this  count 
should  have  been  quashed. 

State  V.  McLane,  43  Tex.  404;  State 
V.  Johnson,  21  Tex.  775 ;  Roby  v.  State, 
41  Tex.  App.  152,  51  S.  W.  1114. 

The  pleader  having  alleged  that  de- 
fendant was  the  "clerk  and  employee" 
of  a  corporation,  it  became  necessary 
to  allege  and  prove  that  the  money 
came  into  his  possession  by  virtue  of 
his  employment  and  relationship  as  said 
"clerk  and  employee,"  and  no  other  re- 
lationship with  said  corporation  would 
suffice;  and  the  allegation  "as  such 
agent"  was  a  different  relationship  by 
statute  from  that  of  clerk  and  employee 
of  said  corporation. 

Brady  v.  State,  21  Tex.  App.  660,  1 
S.  W.  462 ;  Griffin  v.  State,  4  Tex.  App. 
413 ;  Gaddy  v.  State,  8  Tex.  App.  128 ; 
Huntsman  v.  State,  12  Tex.  App.  629. 

Where  the  state  relies  upon  circum- 
stantial evidence  alone  for  a  conviction, 
the  court  must  charge  the  law  of  cir- 
cumstantial evidence  to  the  jury. 

Hunt  V.  State,  7  Tex.  App.  212;  Barr 
V.  State,  10  Tex.  App.  507;  Ward  v. 
State,  10  Tex.  App.  297;  Anderson 
V.  State,  85  Tex.  Crim.  Rep.  411,  213 
S.  W.  639. 

Proof  of  other  offenses  is  not  ad- 
missible to  show  system  and  intent,  un- 
less the  same  are  in  issue. 


429,  60  S.  W.  670;  Parker  v.  State,  -^ 
Tex.  Crim.  Rep.  — ,  75  S.  W.  30;  Bink 
V.  State,  48  Tex.  Crim.  Rep.  .598,  89  S. 
W.  1075;  Davenport  v.  State,  49  Tex. 
Crim.  Rep.  11,  89  S.  W.  1077;  Johnson 
V.  State,  50  Tex.  Crim.  Rep.  116,  96  S. 
W.  45 ;  Harnett  v.  State,  50  Tex.  Crim. 
Rep.  538,  99  S.  W.  556;  Herndon  v. 
State,  50  Tex.  Crim.  Rep.  552,  99  S.  W. 
558;  White  v.  State,  11  Tex.  App.  479; 
Clark  V.  State,  59  Tex.  Crim.  Rep.  246, 
29  L.R.A.(N.S.)  323,  .128  S.  W.  131; 
Bowman  v.  State,  70  Tex.  Crim.  Rep. 
22,  155  S.  W.  940. 

.  When  the  state's  testimony,  if  be- 
lieved, leaves  no  question  as  to  the  in- 
tent of  defendant,  proof  of  an  inde- 
pendent crime  is  not  admissible  on  the 
issue  of  intent. 

Bink  V.  State,  48  Tex.  Crim.  Rep. 
598,  89  S.  W.  1076;  Davenport  v.  State, 
49  Tex.  Crim.  Rep.  11,  89  S.  W,  1077; 
Harris  v.  State,  55  Tex.  Crim.  Rep. 
469,  117  S.  W.  839;  Clark  v.  State,  59 
Tex.  Crim.  Rep.  246,  29  L.R.A.(N.S.) 
323,  128  S.  W.  132 ;  Windham  v.  State, 
59  Tex.  Crim.  Rep.  366,  128  S.  W.  1130; 
Dickey  v.  State,  65  Tex.  Crim.  Rep.  374, 
144  S.  W.  271 ;  Moore  v.  State,  83  Tex. 
Cfim.  Rep.  318,  203  S.  W.  767;  Haley 
v.  State,  —  Tex.  Crim.  Rep.  — ,  3 
A.L.R.  779,  209  S.  W.  675;  Cone  v. 
State,  86  Tex.  Crim.  Rep.  291,  216  S. 
W.  190;  Smith  v.  State,  52  Tex.  Crim. 
Rep.  80,  105  S.  W.  501 ;  Long  v.  State, 
39  Tex.  Crim.  Rep.  537,  47  S.  W.  363. 

Before  letters  written  by  a  defendant 
are  adroissible,  proper  predicate  must 
be  laid  by  the  state,  and  the  letters 
proved  up  as  well  as  the  circumstances 
under  which  obtained;  and  they  must 
be  of  an  incriminatory  nature. 

Rix  V.  State,  33  Tex.  Crim.  Rep.  353, 
26  S.  W.  505 ;  McColloh  v.  State,  44  Tex. 
Crim.  Rep.  152,  69  S.  W.  141;  Cowan 
v.  State,  41  Tex.  Crim.  Rep.  617,  56  S. 
W.  751;  Duckworth  v.  State,  42  Tex. 
Crim.  Rep.  74,  57  S.  W.  665. 

A  witness  cannot  testify  as  to  what 
books  show,  and  give  his  conclusions 
or  deductions  as  to  how  a  shortage  oc- 
curred. 

Jacobs  V.  State,  42  Tex.  Crim.  Rep. 
359,  59  S.  W.  1111;  Howard  v.  State, 
35  Tex.  Crim.  Rep.  137,  32  S.  W.  544; 
Johnson  v.  State,  57  Tex.  Crim.  Rep. 
488,  123  S.  W.  1105;  McConico  v.  State, 
61  Tex.  Crim.  Rep.  48,  133  S.  W.  1047. 


MILLER  V. 

( —  Tejf.  Crim.  Rep.  - 

Under  an  indictfnent  for  embezzle- 
Quent  from  a  corporation  as  its  '*clerk 
and  employee/'  where  it  is  stated  that 
he  received  the  money  by  virtue  of  his 
relationship,  and  the  evidence  shows 
that  he  served  the  corporation  not  in 
the  capacity  as  alleged,  and  received 
said  money,  if  at  all,  by  virtue  of  his 
being  ''cashier/'  the  same  constituted  a 
fatal  variance;  and  the  jury  should  have 
been  instructed  to  return  a  verdict-  of 
^•not  guilty." 

State  V.  McLane,  43  Tex.  405 ;  Archer 
V.  State,  10  Tex.  App.  482;  Novy  v. 
State,  62  Tex.  Crim.  Rep.  492,  138  S. 
W.  139;  Casey  v.  State,  —  Tex.  Crim. 
Rep.  — ,  67  S.  W.  415 ;  Bodine  v.  State, 
76  Tex.  Crim.  Rep.  314,  174  S.  W.  609. 

Messrs.  D.  A.  McABkill,  W.  S. 
Anthony,  and  Alvin  M.  Owsley,  As- 
sistant Attorney  General,  for  the 
State. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court : 

.  Appellant  was  convicted,  in  the 
thirty-seventh  district  court  of 
Bexar  county,  of  the  oflfense  of  em- 
bezzlement of  property  of  the  value* 
of  more  than  $50,  and  his  punish- 
ment fixed  at  two  years'  confinement 
in  the  state  penitentiary. 

Appellant  urged  various  objec- 
tions to  the  indictment  in  this  case, 
none  of  which  we  think  are  suf- 
ficient. Article  1416,  Vernon's 
Penal  Code,  whtch  names  those  per- 
sons who  may  be  held  guilty  of  em- 
bezzlement from  a  corporation, 
enumerates  "any  officer,  agent,  clerk 
or  attorney  at  law  or  in  fact.*'  The 
word  "employee"  is  not  used  in  this 
connection  in  the  statute,  and  we 
infer  that  the  trial  court,  in  passing 
upon  this  motion  to  quash,  held  that 
the  use  of  the  word  "employee"  was 
surplusage  where  it  occurred  in  said 

i-dictment-  .  indictment.  .The  ac- 
•Drpinimire—  cused  was  indictod 
e»be«ieme»t.      f^^.  embezzlomont,  it 

being  alleged  that  he  was  a  clerk 
and  employee  of  the  Brown  Cracker 
&  Candy  Company,  a  corporation. 
The  capacity  in  which  the  accused 

was  acting  for  his 

nSlSur!*""  *'      employer  when  the 

property  came  into  ' 
kis  possession,  in  an  embezzlement 
case,  must  be  alleged  in  such  man- 
ner as  to  bring  it  vnthin  the  terms 
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of  the  statute.  In  the  instant  case, 
the  allegation  that  appellant  was  the 
clerk  of  the  Brown  Cracker  &  Candy 
Company,  a  corporation,  is  an  alle- 
gation of  a  capacity  named,  and  is 
therefore  sufficient  under  the  stat- 
ute. Likewise,  we  think  the  further 
allegation  in  the  indictment,  that  the 
property  of  said  corporation  alleged 
to  have  been  embezzled  "came  into 
the  possession,  and  was  then  and 
there  under  the  care  of  the  said  E. 
L.  Miller  by  virtue  of  his  said  em- 
ployment and  relation  as  .  .  . 
clerk  ...  as  aforesaid,"'  was  a 
sufficient  charging  that  a  fiduciary 
relationship  existed,  and  that  it  was 
appellant's  duty  to  receive  and  care 
for  said  money. 

There  are  a  great  many  errors 
complained  of  in  the  able  brief  filed 
by  appellant's  counsel;  but,  in  our 
view  of  the  case,  it  is  only  necessary 
to  notice  some  of  the  more  impor* 
tant  ones  presented.  A  careful  ex- 
amination of  the  statement  of  facts 
discloses  that  the  manager  of  the 
Brown  Cracker  &  Candy  Company, 
at  San  Antonio,  under  whom  appel- 
lant worked  for  a  number  of  years, 
testified  in  so  many  words  that  ap- 
pellant never  did  work  for  the 
Brown  Cracker  &  Candy  Company 
in  the  capacity  of  clerk.  All  the 
witnesses  spoke  of  appellant  as  the 
cashier  or  bookkeeper.  While  a 
cashier  might  be  included  under  the 
term  "agent,"  and  in  some  instances 
might  be  an  officer  of  a  corporation, 
we  are  unable  to  find  anywhere  that 
he  is  classed  as  a  "clerk."  The 
designation  of  appellant  in  the  in- 
dictment as  an  "employee"  having 
been  eliminated  as  surplusage,  and 
the  evidence  failing  to  support  the 
allegation  of  "clerk,"  there  would 
seem  to  be  a  fatal  variance  between 
the  proof  offered  and  the  allegations 

of    the    indictment.  _varia«ce- 
If  one  be  charged  as  «ierk  and 
a  "clerk,"  and  the  «-'»***'• 
proof  entirely  rebut  the  proposition 
that  he  was  ever  employed  in  such 
capacity,  we  have  no  alternative  but 
to  hold  that  the  evidence  and  the 
proof  do  not  correspond. 
On  the  trial,  much  testimony  was 
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offered  in  behalf  of  the  state,  shov- 
ing: other  transactions  on  the  part  of 
the  appellant  of  like  kind  as  the  one 
charged  in  the  instant  case.  This 
was  objected  to.  We  think  there 
was  no  error  in  admitting  proof  of 
those  transactions.  By  vigorous 
cross-examination  of  other  em- 
ployees of  the  said  corporation,  as  to 
their  access  to  the  books,  and  their 
opportunity  to  get  the  money,  the 
embezzlement  of .  which  is  charged 
against  appellant,  their  need  of  such 
property,  the  character  and  amount 
of  their  investments,  etc.,  were 
brought  out  by  appellant,  manifest- 
ly to  create  the  impression  upon  the 
jury  of  the  improbability  of  ap- 
pellant's connection  with  the  appro- 
priation of  the  property,  and  sug- 
gesting the  appropriation  thereof 
by  such  other  employees.  We  think, 
further,  that  the  very  nature  and 
character  of  the  emplojonent  of  the 
appellant,  and  of  the  circumstances 
£(urrounding  the  transaction,  and 
necessarily  relied  on  by  the  state  to 
make  its  proof  of  guilt,  would  make 
proof  of  other  similar  transactions 
admissible.  Said  corporation  did  a 
large  business  locally,  and  in  its 
trade  territory!  Large  sums  of 
money,  both  cash  and  checks,  came 
into  appellant's  hands,  and  after 
proper  entry,  indorsement,  etc., 
should  have  gone  to  the  bank,  to  the 
credit  of  said  corporation.  Appel- 
lant kept  the  books,  and  had  charge 
of  the  moneys  received,  made  out 
the  deposit  slips,  kept  the  bank 
books,  and  except  when  an  auditor 
came  at  intervals  of  some  months, 
and  checked  the  books,  no  one  took 
actual  oversight  of  the  actions  of 
appellant  in  the  performance  of  his 
duties.  In  a  business  so  conducted, 
one  occupying  a  position  such  as 
appellant  might  easily  mislay  a 
check,  or  overlook  an  entry,  or  er- 
roneously O.  E.  a  miscalculated  col- 
lection slip  turned  in  by  a  driver, 
and  thus  be  guilty  of  no  wrong 
should  an  error  be  discovered;  but 
proof  of  the  continuation  of  such 
happenings  might  rebut  any  pre- 
sumption of  innocence  as  to  one 
independent    transaction.      Again, 


when  appellant  left  the  employ  of 
said  corporation  without  any  notice 
to  them,  he  seems  to  have  lott  the 
state.  No  charge  had  been  made 
against  him ;  no  suspicion  attached 
to  him ;  no  property  of  3aid  company 
was  found  on  him  when  arrested; 
and  practically  all  the  proof  offered 
against  him  was  a  manipulation  of 
the  books,  cash  accounts,  checks, 
etc.,  of  which  he  had  charge  before 
leaving.  In  order  to  show  intent  or 
guilty  knowledge,  we  think  evidence 
of  such  other  transactions  was  ad- 
missible, subject  to  „  ,^ 

•    .      .•       Evidence- 
proper      instruction    cmbeulement- 

in  the  charge,  as  to  i^-^/^S.'  *'•"- 
the  purpose  of  such 
testimony,  and  that,  before  the  jury 
could  consider  any  of  said  transac- 
tions as  evidence,  they  must  believe 
beyond  a  reasonable  doubt  that  de- 
fendant's guilt  in  such  transactions 
was  shown.  See  §  166,  Branch's 
Anno.  P.  C;  pages  622,  628,  Ver- 
.  non's  C.  C.  P.,  for  authorities ;  Fry 
V.  State,  86  Tex.  Crim.  Rep.  73,  215 

S.  W.  560. 

The  state  proved,  over  objection, 
the  contents  of  two  letters  found  in 
appellant's  trunk  when  arrested  in 
California.  Said  letters  were  shown 
to  be  in  appellant's  handwriting. 
They  were  neither  dated,  signed,  nor 
addressed.  Nothing  in  either  re- 
ferred to  any  of  the  facts  of  any 
transaction  transpiring  while  ap- 
pellant was  employed  by  the  Brown 
Cracker  &  Candy  Company.  Not  a 
word  in  either  of 
said  letters,  so  far  i;Vt;ti!'"'"* 
as  we  are  able  to 
see,  related  to  any  transaction  under 
investigation.  We  think  the  letters 
were  inadmissible. 

An  exception  was  taken  to  the 
court's  failure  to  charge  on  circum- 
stantial evidence.     We  think  such 

charge  should  have  Triai-cii.ri.e  o. 
been  given.  No  one  circnm»tantiai 
saw  this  appellant  «^***»«*^- 
appropriate  this  money.  No  con- 
fession or  admission  of  his  appears 
in  the  record  to  take  the  case  out 
of  the  rule  of  circumstantial  evi- 
dence. He  had  the  lawful  charge  of 
money  and  property  prior  to  his  dis- 
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appearance,  and  after  he  had  gone, 
by  the  process  of  checking  and 
auditing,  it  was  discovered  that 
shortages  existed.  The  state  claimed 
that  appellant  was  the  party  re- 
sponsible for  these  shortages.  Ap- 
pellant pleaded  not  guilty  to  the 
charge.  The  issue  in  the  case  then 
became  the  unlawful  conversion  by 
appellant  of  money  belonging  to  his 
principal,  and  to  establish  this  con- 
clusion the  state  introduced  a  num- 
ber of  facts,  from  which  the  guilt 
of  the  accused  might  be  inferred, 
but  no  positive  proof  thereof.  If  the 
main  fact  sought  to  be  proved  is  a 
matter  of  inference,  the  case  was 
one  of  circumstantial  evidence  under 
all  the  authorities.  Ward  v.  State, 
10  Tex.  App.  293 ;  Lee  v.  State,  14 
Tex.  App.  266 ;  Mathews  v.  State,  17 
Tex.  App.  475;  Fuller  v.  State,  24 
Tex.  App.  597,  7  S.  W.  830;  Pace 
V.  State,  41  Tex.  Crim.  Rep.  208, 
51  S.  W.  953,  53  S.  W.  689 ;  Jones 
V.  State,  54  Tex.  Crim.  Rep.  37,  111 
S.  W.  653 ;  Stewart  v.  State,  71  Tex. 
Crim.  Rep.  480,  160  S.  W.  381. 

This  dispNOses  of  the  material  is- 
sues raised  in  fhis  appeal. 

For  the  errors  mentioned,  the 
judgment  will  be  reversed,  and  the 
cause  remanded. 

A  motion  for  rehearing  having 
been  filed  by  the  state,  the  following 
additional  opinion  was  handed  down 
on  December  1,  1920. 

We  might  have  stated  in  our  opin- 
ion on  original  presentation  that  the 
indictment  herein  contains  seven 
counts,  and  that,  appellant's  motion 
to  require  the  state  to  elect  upon 
which  count  it  would  proceed  having 
been  sustained,  the  prosecution  pro- 
ceeded upon  only  the  seventh  count ; 
also,  that  in  said  count  appellant 
was  charged  as  the  "clerk  or  em- 
ployee of  an  incorporated  company, 
etc."  This  would  have  made  clearer 
our  statements  and  reasoning  in 
said  opinion. 

The  word  "employee"  not  appear- 
ing in  the  statutory  expression  of 
who  may  commit  embezzlement 
from  a  corporation,  it  would  at  once 
be  evident  that,  the  legal  terms  used 
in  describing   appellant's    attitude 
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and  relationshif)  in  the  indictment 
being  thus  narrowed  down  to  the  al- 
legation that  he  was  a  clerk,  we 
would  be  held  to  the  necessity  of 
finding  facts  in  testimony  which 
showed  him  to  be  a  clerk,  else  we 
would  be  forced  to  the  conclusion  of 
a  variance  between  the  indictment 
and  the  proof.  The  motion  for  re- 
hearing insists  that  while  appellant 
was  known  and  designated  by  those 
who  employed  him,  and  who  were 
associated  with  him  in  business,  as 
a  cashier,  he  was,  notwithstanding, 
a  clerk,  and  that  the  question  for 
decision  is  not  what  a  man  is  called^ 
but  what  he  is.  Appellant  cites  the 
Standard  Dictionary,  p.  352,  where- 
in, among  other'  definitions  of  a 
"clerk,"  appears  the  following :  "A 
person  who  is  employed  to  keep  ac- 
counts, or  do  writing ;  a  hired  assist- 
ant in  an  office,  countinghouse,  li- 
brary, or  the  like ;  colloquially  in  the 
United  States  made  to  include  sales- 
men or  shop  assistants." 

However,  the  motion  also  cites 
page  292  of  the  same  work,  wherein 
"cashier"  is  defined  as:  "One  who 
is  a  custodian  of  money,  especially 
one  who  has  charge  of  receipts,  dis- 
bursements, cash  on  hand,  and  ordi- 
nary financial  transactions  of  a 
bank  or  mercantile  house  or  the 
like." 

The  Century  Dictionary  defines  a 
"clerk"  as:  "(1)  A  clergyman  or 
ecclesiastic.  (2)  A  person -who 
could  read;  a  scholar.  (3)  A  parish 
officer.  (4)  One  employed  to  keep 
accounts  or  records;  a  scribe,  an 
accountant;  as  the  clerk  of  the 
Crown;  a  town  clerk.  (5)  An  as- 
sistant in  a  shop  or  store." 

The  same  work  defines  a  "cashier" 
as:  "One  who  has  charge  of 
money;  a  cash  keeper;  the  officer 
who  has  charge  of  the  pajonents  and 
receipts  of  money  of  a  bank  or  mer- 
cantile company." 

It  would  seem  from  what  we  have 
thus  said  that  there  is  a  clear  dis- 
tinction between  a  cashier  and  a 
clerk,  in  the  view  of  the  lexicogra- 
phers. Neither  term  is  given  as 
sjoionymous  with  the  other,  nor  are 
the    definitions    such    as    that    we 
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might  bold  them  equivalent  terms. 
Bearing  in  mind  then  that,  in  the 
record  before  us,  appellant  is  always 
spoken  of  as  a  "cashier,"  and  no- 
where as  a  "clerk,"  and  that  the 
man  charged  with  the  duty  of  em- 
plojonent  in  the  establishment  where 
he  worked  stated  that  he  had  never 
worked  for  them  as  a  clerk,  and 
having  seen  that  the  two  positions 
are  of  different  definitions  and  du- 
ties, as  stated  by  the  dictionaries,  we 
turn  to  the  legal  authorities  cited  in 
the  motion.  20  C.  J.  p.  440,  is  cited 
as  upholding  the  proposition  that 
"clerk"  and  "cashier"  are  inter- 
changeable terms.  The  case  of 
State  v.  Yeiter,  54  Kan.  277,  38 
Pac.  320,  is  quoted  as  sustaining  the 
text.  Examining  the  Yeiter  Case,  it 
appears  that  he  was  prosecuted  as 
the  agent  of  the  Bank  of  Ingalls,  a 
firm  composed  of  two  men,  and  it 
was  stated  in  the  information  that 
one  Yeiter  was  employed  by  said 
firm  as  agent,  and  was  designated 
as  "cashier,  etc."  The  Kansas  court 
held  that  Yeiter  could  not  be  con- 
victed under  that  clause  of  their 
statute  seemingly  referred  to. in  the 
pleadings,  but  quoted  a  statute  for- 
bidding embezzlement  from  a  pri- 
vate person,  under  which  it  was  held 
that,  if  prosecuted,  he  might  be  con- 
victed ;  and,  after  quoting  said  stat- 
ute, said  court  observed  that  the 
terms  "clerk"  and  "servant,"  as 
used  in  said  statute,  included  a  cash- 
ier. The  statement  was  purely 
obiter  dictum,  but  same  refers  to 
two  Ohio  decisions  as  its  authority 
— Gravatt  v.  State,  25  Ohio  St.  162, 
and  State  v.  Kusnick,  45  Ohio  St. 
535,  4  Am.  St.  Rep.  564,  15  N.  E. 
481.  Neither  of  these  decisions  in 
any  way  sustains  the  statement  in 
the  opinion  of  the  Kansas  court  re- 
ferred to.'  In  the  Gravatt  Case,  it 
appeared  that  he  was  a  sewing  ma- 
chine agent,  selling  machines  and 
collecting  for  them  upon  a  stipu- 
lated salary.  The  question  was 
raised  and  decided  affirmatively  that 
he  was  a  servant  within  the  terms 
of  the  Ohio  embezzlement  statute. 
The  term  "cashier"  was  not  men- 
tioned in  the  record. 


Kusnick  was  a  partner  in  a  pri- 
vate bank,  in  the  other  case  men- 
tioned, and  the  trial  court  instructed 
an  acquittal  upon  the  theory  of  part- 
nership. The  state  excepted,  and 
upon  appeal  the  exception  was  sus- 
tained ;  but  there  is  nothing  in  the 
case  indicating  that  a  clerk  or 
cashier  are  interchangeable  terms. 

Citation  is  also  made  in  the  mo- 
tion to  other  cases  holding  that 
where  one  is  regularly  employed  in 
one  capacity,  but  occasionally  serves 
in  another,  he  may  be  guilty  of  an 
embezzlement  committed  in  the  tem- 
porary employment.  We  find  none 
of  the  citations  applicable. 

Article  10  of  our  Penal  Code 
states  that,  unless  otherwise  special- 
ly defined,  all  words  used  in  said 
Code  are  to  be  taken  and  construed 
in  the  sense  in  which  they  are  un- 
derstood in  common  language.  The 
object  of  this  is  manifestly  in  order 
that  persons  charged  with  crime 
might  know  in  well-understood 
terms  what  they  were  charged  with. 
Without  offense,  we  might  assume 
that  those  associated  with  appellant 
in  the  instant  case  spoke  our  com- 
mon language.  Of  the  number  of 
witnesses  introduced  by  the  state, 
not  one  of  them  understood  appel- 
lant to  be  a  clerk,  or  called  him  a 
clerk,  but  all  of  them  spoke  of  him 
as  a  "cashier,"  and,  when  asked  the 
express  question,  the  manager  of  the 
business  said  that  he  was  not  a 
clerk.  The  f  orbiddance  of  this  stat- 
ute is  against  any  officer,  agent, 
clerk,  or  attorney,  and  we  see  no 
reason  why  the  language  of  the  in- 
dictment might  not  follow  that  of 
the  statute.  That  one  is  not  a  clerk 
is  not  equivalent  to  sajring  that  he 
is  not  an  agent  or  an  officer.  We 
might  further  observe  that  the 
books  are  full  of  cases  in  which 
there  is  no  particular  attempt  to 
name  the  exact  capacity  in  which 
the  accused  was  employed,  wherein 
indictments  have  been  sustained  be- 
cause the  facts  stated  therein 
showed  such  relationship  within 
the  comprehension  of  the  statute. 

Objecting  to  our  holding  in  regard 
to  the  letters  found  in  appellant's 
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poflsession  when  arrested,  the  mo- 
tion urges  the  admissibility  of  said 
letters,  mider  authority  af  Thomp- 
son V.  State,  35  Tex.  Crim.  Rep.  523, 
34  S.  W.  629.  In  the  Thompson 
Case,  the  effort  of  the  state  was  to 
show  that  Thompson  and  one  What- 
ley  committed  a  joint  robbery. 
Whatley  was  killed  after  the  indict- 
ment was  returned  against  him  and 
Thompson,  and  a  letter  was  found 
on  his  body,  of  uniftistakable  bear- 
ing on  the  case.  The  ruling  by  this 
court  that  said  letter  was  properly 
admitted  is  the  one  referred  to.  We 
think  the  court  in  that  case  correct- 
ly admitted  said  letter,  but  are  un- 
able to  find  any  support  in  such 
holding  for  a  contention  that  the  let- 
ters in  question  were  admissible. 
We  have  again  examined  said  let- 
ters, in  view  of  the  insistence  of  the 
state,  but  are  unable  to  find  any- 
thing in  them  referring  even  re- 
motely to  facts  pertinent  to  this 
case. 


It  is  contended  further  that  we 
erred  in  holding  this  a  case  of  cir- 
cumstantial evidence.  The  state 
cites  a  line  of  authorities  in  homi- 
cide cases,  holding,  when  the 
fact  of  the  killing  is  proven  by  posi- 
tive testimony,  that  because  the 
state  had  to  resort  to  circumstances 
to  prove  the  intent  of  the  accused 
would  not  make  it  a  case  of  circum- 
stantial evidence.  We  are  unable  to 
see  the  relevancy  of  these  citations. 
The  factum  probandum  in  embezzle- 
ment cases  is  the  fraudulent  conver- 
sion and  appropriation  of  the  prop- 
erty in  question,  and  though  it  be 
established  by  positive  testimony 
that  said  property  came  into  the  pos- 
session of  the  accused,  this  would 
not  relieve  the  case  of  being  on  cir- 
cumstantial testimony,  when  the  en- 
tire question  as  to  whether  or  not 
said  property  was  so  converted  as 
to  make  it  embezzlement  was  one  of 
deduction  from  the  circumstances  in 
evidence. 

The  motion  will  be  overruled. 


ANNOTATION. 


Variance  between  allegation  and  proof  as  to  the  capacity  in  which  one  charged 

¥fith  embezzlement  received  the  property. 


The  geneiral  rules  in  respect  of  vari- 
ance between  the  pleading  and  proof 
in  criminal  cases  furnish  but  little 
aid  in  the  solution  of  the  particular 
phase  of  the  question  under  considera- 
tion in  the  present  annotation.  The 
cases  on  that  phase  of  the  subject, 
however,  afford  interesting  illustra- 
tions, of  the  strictness  with  which  the 
courts  in  general  require  the  proof  to 
conform  with  the  allegations,  of  the 
indictment  or  information  in  cases  in- 
volving embezzlement  by  one  receiving 
property  in  a  fiduciary  capacity. 

Thus,  in  the  reported  case  (Miller 
V.  State,  ante,  597),  the  court  adopt- 
ed the  theory  that  there  is  a  clear  dis- 
tinction between  a  cashier  and  a  clerk, 
and  held  that,  in  consequence,  there 
vas  a  fatal  variance  between  an  in- 
dictment which  charged  embezzlement 
by  a  clerk  of  a  corporation  and  proof 
that  the  accused  was  the  cashier  of 


the  corporation;  especially  where  the 
officer  charged  with  the  duty  of  em- 
ploying servants  for  the  establishment 
specifically  testified  that  the  accused 
had  never  worked  for  the  corporation 
as  a  clerk. 

And  in  Kramer  v.  State  (1917)  16 
Ala.  App.  40,  75  So.  1^5,  where  de- 
fendant was  described  in  aft  indict- 
ment under  a  statute  relating  to  em- 
bezzlement by  "any  officer,  agent, 
clerk,  or  servant  of  any  bank,"  as  "an 
officer,  to  wit,  assistant  cashier,"  of  a 
bank,  but  the  proof  showed  that  al- 
though he  was  employed  by  the  bank, 
he  was  neither  a  de  jure  nor  a  de  facto 
assistant  cashier  or  officer  of  any  kind, 
it  was  held  that  there  was  a  variance 
between  the  allegation  and  the  proof 
which  precluded  conviction  under  the 
indictment.  The  judgment  in  this  case 
was  reversed  in  (1917)  201  Ala.  59,  77 
So.  353,  upon  the  theory  that  the  coiirt 
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of  appeals  had  erroneously  found  that 
the  defendant  was  not  an  ''assistant 
cashier." 

And  in  Gardner  v.  State  (1917)  130 
Ark.  253.  197  S.  W.  23,  it  was  held  that 
a  convicticfn  could  not  be  had  under  a 
statute  relating  to  embezzlement  by  a 
bailee  where  the  proof  showed  em- 
bezzlement by  an  administrator,  as  de- 
scribed in  a  statute  providing  for  pun- 
ishment of  administrators  who  em- 
bezzle. In  holding  that  there  was  a 
fatal  variance  between  the  allegations 
of  the  indictment  and  the  proof  made, 
the  court  pointed  out  that  the  legisla- 
ture, in  enacting  the  two  sections  of 
the  statute,  evidently  had  in  mind  a 
distinction  between  bailees  and  trus- 
tees such  as  administrators,  and  said 
that,  in  order  for  an  indictment  to  be 
sufficient  under  the  statute,  facts  must 
be  charged  which  bring  the  case  with- 
in the  terms  of  the  statute;  and  that, 
to  obtain  a  conviction,  the  proof  must 
tend  to  establish  the  crime  as  charged. 
So,  in  Hamuel  v.  State  (1838)  5  Mo. 
260,  it  was  held  that  proof  that  a  bailee 
embezzled  property  did  not  sustain  an 
indictment  charging  embezzlement  by 
an  agent. 

Again,  in  People  v.  Day  (1915)  185 
Mich.  68,  151  N.  W.  640,  where  an  ad- 
ministrator was  prosecuted  for  em- 
bezzlement under  a  statute  relating  to 
embezzlement  by  agents  and  clerks,  it 
was  held  that  he  should  have  been 
prosecuted  under  the  provisions  de- 
fining and  punishing  embezzlement  by 
executors  and  administrators,  and  that 
the  proof  did  not  sustain  the  indict- 
ment as  laid. 

And  in  State  v.  Mahan  (1896)  138 
Mo.  112,  39  S.  W.  465,  where  an  indict- 
ment for  embezzlement  charrged  a  col- 
lection of  money  on  an  execution  by 
accused  while  acting  as  "constable," 
but  the  proof  showed  that  he  was  only 
a  "deputy  constable"  at  the  time,  it 
was  held  that  the  proof  did  not  sustain 
the  indictment. 

In  Washington  v.  State  (1882)  72 
Ala.  272,  where  an  indictment  charged 
defendant  with  embezzlement  of  prop- 
erty which  came  into  his  possession 
as  the  agent  of  S.,  but  the  proof 
showed  that  it  was  so  placed  by  T., 
who  was  the  bailee  of  S.,  it  was  held 
that  there  was  a  fatal  variance  as  re- 


gards the  capacity  in  which  defendant 
received  the  property. 

And  in  Lee  v.  Com.  (1886)  8  Ky.  L 
Rep.  53,  1  S.  W.  4,  where  defendant 
was  charged  with  embezzlement  of 
funds  that  came  to  his  hands  while 
treasurer  of  an  association  and  by 
virtue  of  his  office,  but  the  proof  was 
that  he  received  such  funds  before  he 
assumed  the  office  of  treasurer,  it  was 
held  that  no  conviction  could  be  had. 

On  the  other  ha)id,  in  State  v.  Brame 
(1895)  61  Minn.  101,  63  N.  W.  250, 
whejre  money  was  collected  by  an  at- 
torney for  a  third  person,  and  he  ap- 
propriated the  same,  it  was  held  that 
the  fact  that  the  complaint  alleged 
that  the  money  came  into  his  posses- 
sion as  "agent,"  whereas  the  proof 
was  that  it  came  into  his  possession  as 
"attorney,"  did  not  constitute  a  ma- 
terial variance  between  the  complaint 
and  the  proof,  the  court  saying  that 
the  accused  was  none  the  less  the 
prosecuting  witness's  agent  because  he 
happened  to  be  an  attorney  at  law. 

And  in  State  v.  Moreaux  (1914)  254 
Mo.  398,  162  S.  W.  158,  where  the 
president  and  treasurer  of  a  corpora- 
tion embezzled  funds,  and  the  indict- 
ment charged  an  appropriation  there- 
of by  him  as  "agent,  clerk,  collector, 
and  servant,"  it  was  held  that  the  in- 
dictment was  sustained  by  proof  that 
he  procured  the  money  for  the  pur- 
pose of  buying  supplies  for  his^  cor- 
poration, and  afterwards  converted  it, 
the  theory  being  that,  if  such  were 
the  case,  he  was  acting  in  the  capacity 
of  agent.  The  court  said  that,  in  the 
absence  of  any  other  evidence,  the  ca- 
pacity in  which  accused  acted  was  to 
be  determined  by  the  character  Qf  his 
action  or  the  nature  of  the  duty  that 
he  testified  he  intended  to  perform. 

And  in  Milligan's  Case  (1821)  6 
(N.  Y.)  City  Hall  Rec.  69,  where  the 
indictment  charged  embezzlement  by 
one  employed  and  intmsted  by  a  bank, 
it  was  held  that  proof  that  he  was  em- 
ployed by  the  cashier  was  not  a  vari* 
ance,  it  also  appearing  that  his  bond 
ran  to  the  bank,  and  that  it  was  the 
duty  of  the  cashier  to  employ  the 
clerks. 

And  in  Reg.  v.  Bayley  (1866)  7  Cox, 
C.  C.  (Eng.)  179,  Dears.  &  B.  C.  C. 
121,  2  Jur.  N.  S.  1171,  26  L.  J.  Mag. 
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Cas.  N.  S.  4,  5  Week.  Rep.  48,  where  an 
indictment  for  embezzlement  charged 
/that  accused  was  the  servant  of  four 
railroad  companies,  and  had  embezzled 
funds  received  by  him  in  the  course  of 
his  duties,  it  was  held  that  the  indict- 
ment was  supported  by  evidence  that 
he  was  employed  at  a  railroad  station 
belonging  to  four  different  companies, 
and  that  such  station  was  maintained 
out  of  a  joint  fund,  and  operated  under 
a  committee  of  directors  of  the  sev- 
eral companies.    And  that  the  secre- 


tary of  a  building  society  may  proper- 
ly be  described  either  as  the  servant 
of  the  society  or  of  the  members,  see 
Reg.  V.  Redford  (1869)  11  Cox,  C.  C. 
(Eng.)  367,  21  L.  T.  N.  S.  508. 

And  it  has  been  held  that  a  convic- 
tion may  be  had  under  an  indictment 
charging  embezzlement  by  **a  public 
officer,  to  wit,  a  collector  of  taxes"  up- 
on proof  that  the  defendant  was  a  de 
facto  collector  of  taxes.  State  v.  Goss 
(1878)  69  Me.  22,  3  Am.  Crim.  Rep.  66. 

G.  J.  C. 


LAZARUS  D.  DAVIDOW 

V. 

WADSWORTH  MANUFACTURING  COMPANY,  PlfT.  in  Err. 

Michiffan  Supreme  Courts  July  20,  1920. 

(—  Mich.  — ,  178  N.  W.  776.) 

Constitutional  law  —  class  legislation  —  imposing  penalty  on  select  class 
of  corporations. 

1.  A  statute  imposing  upon  certain  corporations  a  confiscatory  and  un- 
reasonable penalty  for  failure  to  pay  the  wages  due  an  employee  leaving 
their  employment,  which  is  not  made  applicable  to  other  corporations  of 
similar  character,  is  unconstitutional  class  legislation. 

[See  note  on  this  question  beginning  on  page  612.] 


Damages  —  stipulated  —  when  penal- 
ty-. 

2.  If  the  subject-matter  discloses 
that  a  stipulation  for  damages  is  so 
excessive  as  to  be  out  of  all  proportion 
to  the  actual  damages,  they  will  be 
held  not  to  have  been  intended  as  stip- 
ulated damages  although  so  declared. 

[See  8  R.  C.  L.  567.] 

t 

Penalty  —  statutory  —  how  created. 

3.  A  statutory  penalty  must  be  ex- 
pressly created  and  imposed  by  the 
statute,  and  cannot  be  raised  or  ex- 
tended by  implication. 

[See  21  R.  C.  L.  209.] 


—  definition. 

4.  A  penalty,  in  contradistinction  to 
liquidated  damages,  is  a  sum  inserted 
in  a  contract,  not  as  the  measure  of 
compensation  for  its  breach,  but 
rather  as  a  punishment  for  default,  or 
by  way  of  security  for  actual  damages 
which  may  be  sustained  by  reason  of 
nonperformance^  and  involves  the  idea 
of  punishment. 

[See  8  R.  C.  L.  559;  21  R.  C.  L.  208.] 

Statutes  —  construction  —  rule. 

5.  Statute?  should  not  be  subject  to 
such  technical  construction  as  to  do 
away  with  their  plain  provisions. 

[See  25  R.  C.  L.  962.] 


Error  to  the  Circuit  Court  for  Wayne  County  (Jayne,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  wages  alleged 
to  be  due  him  from  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Blain  &  Martz,  for  plaintiff  Haynes    v.    Lapeer    Circuit    Judge 

in  error:  (Haynes  v.  Williams)   201  Mich.  141, 

The  statute   in   question   is   special  L.R.A.1918D,    233,    166    N.    W.    938; 

legislation.  O'Connell    v.    Menominee    Bay    Shore 
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Lumber  Ck).  113  Mich.  124,  71  N.  W. 
449 ;  Wilder  v.  Chicago  &  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  289;  Grand 
Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
104,  43  N.  W.  1006;  Schut  v.  Chicago 
&  W.  M.  R.  Co.  70  Mich.  433,  38  N.  W. 
291 ;  San  Antonio  &  A.  P.  R.  Co.  v. 
Wilson,  4  Tex.  App.  Giv.  Cas.  565,  19 
S.  W.  910;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Schuler,  182  Ind.  57,  L.R.A. 
1915A,  884,  105  N.  E.  567;  Toledo,  St. 
L.  &  W.  R.  Co.  V.  Long,  169  Ind.  316, 
124  Am.  St.  Rep.  226,  82  N.  E.  757; 
State  V.  Loomis,  115  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  350;  Harding  v.  People, 
160  111.  459,  32  L.R.A.  445,  52  Am.  St. 
Rep.  344,  43  N.  E.  624 ;  Frorer  v.  Peo- 
pie,  141  111.  171,  16  L.R.A.  492,  31  N.  E. 
395;  Low  v.  Rees  Printing  Co.  41  Neb. 
127,  27  L.R.A.  702,  43  Am.  St.  Rep. 
670,  59  N.  W.  362;  State  v.  Goodwill, 
33  W.  Va.  179,  6  L.R.A.  621,  25  Am. 
St.  Rep.  863,  10  S.  E.  285. 

The  act  permits  the  taking  of  prop- 
erty without  due  process  of  law. 

People  V.  Dickerson,  J64  Mich.  148, 
33  L.R.A.(N.S.)  917,  129  N.  W.  199, 
Ann.  Cas.  1912B,  688;  Cooley,  Const. 
Lim.  p.  355;  San  Antonio  &  A.  P.  R. 
Co.  V.  Wilson,  4  Tex.  App.  Civ.  Cas. 
565,  19  S.  W.  910;  Wilder  v.  Chicago. 
&  W.  M.  R.  Co.  70  Mich.  382,  38  N.  W. 
289;  O'Connell  v.  Menominee  Bay 
Shore  Lumber  Co.  113  Mich.  124,  71 
N.  W.  449. 

Mr!  Joseph  B.  Beckenstein  for  de- 
fendant in  error. 

Stone,  J.,  delivered  the  opinion  of 

the  court: 

This  case  originated  in  justice's 
court  in  the  city  of  Detroit.  Action 
was  brought  for  wages  due  from  de- 
fendant. The  plea  was  the  general 
issue.  Defendant  appealed  from  a 
judgment  against  it  to  the  circuit 
court.  The  defendant,  a  Michigan 
corporation,  is  a  manufacturing  cor- 
poration, engaged  in  the  business  of 
manufacturing  Ford  sedan  automo- 
bile bodies.  Plaintiff  had  worked 
as  a  stenographer  in  the  employ  of 
the  defendant  from  April  20,  1917, 
to  August  11,  1917,  at  which  time 
he  was  discharged.  I'here  was  due 
to  him  at  that  time  wages  for  four 
days,'  amounting  to  $12.32.  No 
proper  tender  of  this  amount  was 
ever  made  to  the  plaintiff  by  the  de- 
fendant, and  no  check  of  the  amount 
due  was  sent  to  him,  as  contem- 


plated   by    §§    558S-5686,    Ck)mp. 
Laws  1915.   There  was  a  jury  trial. 

At  the  close  of  plaintiff's  testi-* 
mony  the  defendant  moved  the 
court  to  direct  a  verdict  for  the 
plaintiff  for  $12.32  and  interest  at 
6  per  cent  per  annum  from  August 
13,  1917,  on  the  ground  that  the 
statute  above  referred  to  was  un- 
constitutional, and  therefore  that 
plaintiff  was  not  entitled  to  10  per 
cent  per  day  provided  for  in  said 
statute;  and  tiiat  the  measure  of 
plaintiff's  damages  was  interest  at 
5  per  cent  per  annum.  The  motion 
was  denied  by  the  court;  it  holding 
that  the  statute  was  constitutional. 

At  the  close  of  the  case,  the  plain- 
tiff moved  the  court  to  direct  a  ver- 
dict for  the  plaintiff  for  the  sum  of 
$500,  comprising  the  amount  due 
the  plaintiff  for  wages  at  the  time 
of  his  discharge,  and  10  per  cent  per 
day  thereon,  as  provided  by  the  said 
statute.  As  the  wages  due  and  the 
claimed  10  per  cent  per  day  -penalty 
thereon  which  had  accrued  under 
the  statute  exceeded  the  limit  of  the 
jurisdiction  of  the  Detroit  justice 
court  of  $500,  plaintiff  asked  for  a 
verdict  in  that  sum.  The  court, 
holding  that  said  statute  was  con- 
stitutional, and  that  plaintiff  was 
entitled  to  the  penalty  therein  pro- 
vided, granted  the  nfK)tion,  and  di- 
rected the  jury  to  find  for  the  plain- 
tiff in  the  sum  of  $500,  and  verdict 
and  judgment  were  entered  for  that 
sum.  The  evidence  showed  that,  if 
the  above  statute  is  constitutional, 
plaintiff  is  entitled  to  a  judgment  of 
$500  damages;  if  unconstitutional, 
he  is  entitled  to  a  judgment  of  $12.32 
and  interest  at  5  per  cent  per  an- 
num. The  case  has  been  brought 
here  by  defendant  by  case  made 
after  judgment. 

The  third  assignment  of  error  is 
to  the  effect  that  the  court  erred  in 
holding  that  said  statute  was  con- 
stitutional, for  the  reason  that  said 
statute  violates  the  14th  Amend- 
ment to  the  Constitution  of  the 
t'nited  States  because  the  same  con- 
stitutes "class  legislation,"  and  for 
the  reason  that  the  same  violates 
§  16,  article  2,  of  the  Constitution 
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of  this  state,  which  provides  that 
no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law. 
The  statute  here  involved  is  Act  59, 
Public  Acts  of  1913,  entitled:  "An 
Act  Regulatirfg  the  Time  of  Pay- 
ment of  Wages  to  Employees  of  All 
Manufacturing,  Mercantile,  Street 
Railway,  Telegraph,  Telephone, 
Railroad,  Express,  Mining,  Electric 
Light,  Gas  and  Water  Companies 
or  Corporations  Doing  Business  in 
This  State,  and  Employees  of  Every 
Contractor,  Person  or  Copartner- 
ship in  This  State,  Engaged  in  Any 
Manufacturing  Business,  in  Any  of 
the  Building  Trades,  in  Operating 
Quarries,  in  and  upon  Public  Works, 
in  the  Construction  or  Repair  of 
Railroads,  Street  Railways,  Roads, 
Bridges  or  Sewers;  and  Providing 
a  Penalty  for  a  Violation  Thereof." 

The  third  section  of  the  act  fol- 
lows :  Sec.  3.  "Any  employer  men- 
tioned in  §  1  of  this  act,  who,  un- 
less prevented  by  act  of  God,  pro- 
ceedings in  bankruptcy  or  orders  of 
process  of  any  court  of  competent 
jurisdiction,  or  circumstances  over 
which  such  employer  has  no  control, 
shall  fail  to  make  payment  of  the 
wages  due  to  any  such  employee, 
as  provided  in  §  1  of  this  act, 
shaQ,  as  liquidated  damages  for 
such  failure,  pay  to  such  employee 
for  each  day  that  the  amount  due 
him  remains  unpaid,  10  per  cent  of 
the  amount  due  him .  in  addition 
thereto,  and  said  damages  may  be 
recovered  in  any  court  having  juris- 
diction of  the  suit  to  recover  the 
amount  due  to  such  employee/' 

It  will  be  observed  that  by  the 
title  of  the  act  the  purpose  of  the 
legislation  is  to  regulate  the  time  of 
payment  of  wages  to  employees  of 
manufacturing,  mercantile,  etc., 
companies  or  corporations.  The 
title  contains  no  hint  even  that  fail- 
.  ure  to  comply  with  the  terms  of  the 
statute  will  render  the  employer  lia- 
ble to  pay  more  than  the  amount  of 
wages  due  the  employee  by  way  of 
liquidated  damages.  The  subject  of 
liquidated  damages  is  not  mentioned 
in  the  title.  It  is  stated  in  the  title 
that  the  act  provides  a  penalty  for 


178  N.   W.   776.) 

a  violation  thereof.  But  there  is  a 
marked  difference  between  a  pen- 
alty and  liquidated  damages.  Sec- 
tion 21  of  article  5  of  the  Constitu- 
tion of  this  state  provides  that  ''no 
law  shall  embrace  more  than  one  ob- 
ject, which  shall  be  expressed  in  its 
title."  Should  the  subject  of  liqui- 
dated damages  have  been  named  or 
expressed  in  the  title?  While  it 
was  not  designed  to  require  the 
body  of  the  act  to  be  a  mere  repeti- 
tion of  the  title,  yet  it  might  well 
be  urged  that  so  vital  a  matter  as 
the  addition  of  10  per  cent  of  the 
amount  due  for  each  day  that  the 
amount  remains  unpaid  should  have 
been  indicated  in  the  title.  But  as 
that  subject  has  not  been  briefed  or 
discussed  by  counsel,  we  pass  it 
without  decision. 

But  the  question  whether  the  bur- 
den imposed  by  this  statute  upon 
the  defaulting  employer  is  in  any 
sense  liquidated  damages  may  well 
be  considered.  Were  we  dealing 
with  a  contract  between  private 
parties  where  similar  language  was 
used^  we  would  not  hesitate  to  hold 
that  the  sum  here  imposed  was  a 
penalty,  and  not  liquidated  dam- 
ages. Jaquith  v.  Hudson,  5  Mich. 
123 ;  Daily  v.  Litchfield,  10  Mich.  29 ; 
Davis  V.  Freeman,  10  Mich.  188; 
Calbeck  v.  Ford,  140  Mich.  48,  103 
N.  W.  516;  Decker  v.  Pierce,  191 
Mich.  64-70,  157  N.  W.  384;  8  R.  C. 
L.  title  "Damages,"  §§  110  et  seq., 
116-120. 

In  Jaquith  v.  Hudson,  supra,  this 
court,  speaking  through  Justice 
Christiancy,  said:  "The  real  ques- 
tion in  this  class  of  cases  will  be 
found  to  be,  not  what  the  parties  in- 
tended, but  whether  the  sum  is,  in 
fact,  in  the  nature  of  a  penalty;  and 
this  is  to  be  determined  by  the  mag- 
nitude of  the  sum,  in  connection  ' 
with  the  subject-matter,  and  not  at 
all  by  the  words  or  the  understand- 
ing of  the  parties." 

If  it  appear,  by  reference  to  the 
subject-matter,  that  the  parties  have 

made    the    stipula-  oamaare— 
tion  without  refer-  utipniote*- 

_     J        ii_ •_    •       when    penalty. 

ence  to  the  princi- 
ple of  just  compensation,  and  so  ex- 
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cessive  as  to  be  out  of  all  proportion 
to  the  actual  damages,  it  should  be 
held  that  they  could  not  have  in- 
tended it  as  stipulated  damages, 
though  they  have  so  expressly  de- 
clared.    Here  there  is  no  penalty 

Penalty-  provided  for  in  the 

•tatntor9--iiow  act.  A  penalty  must 
created.  ^^  expressly  created 

and  imposed  by  statute,  and  cannot 
be  raised  or  extended  by  implica- 
tion. 13  Am.  &  Eng.  Enc.  Law,  2d 
ed.  55,  and  cases  cited.  A  penalty,  in 
contradistinction  to  liquidated  dam- 
ages, is  a  sum  inserted  in  a  contract, 
not  as  the  measure  of  compensation 

for  its  breach,  but 
rather  as  a  punish- 
ment for  default,  or  by  way  of  se- 
curity for  actual  damages  which 
may  be  sustained  by  reason  of  non- 
performance, and  involves  the  idea 
of  punishment.  It  has  been  held 
that  where  liquidated  damages  are 
claimed  for  the  nonpajrment  of  a 
sum  of  money,  and  such  damages 
exceed  the  lawful  rate  of  interest, 
they  are  necessarily  in  violation  of 
the  law  of  usury,  and  will  not  be  al- 
lowed. See  13  Cyc.  101,  note  56. 
Here  by  the  terms  of  this  anomalous 
statute  there  is  no  attempt  to  im- 
pose a  penalty,  but  the  term  "liqui- 
dated damages  for  such  failure"  is 
used. 

It  is  urged  by  appellant  that  the 
statute  here  involved  makes  arbi- 
trary classifications,  which  are  not 
based  on  any  public  necessity,  and 
do  not  serve  any  public  purpose  for 
the  common  good;  fails  to  include 
into  classes  persons  of  like  kind, 
subject  to  common  risks,  and  having 
like  peculiarities;  imposes  heavy 
burdens  on  one  portion  of  a  natural 
class,  from  which  the  other  is  im- 
mune ;  grants  a  privilege  to  a  portion 
of  a  natural  class  which  it  denies  to 
the  other,  and  makes  unreasonable 
subclassification  both  in  the  class 
the  act  seeks  to  benefit  and  in  the 
class  upon  which  the  burden  is  im- 
posed; that  it  results  in  an  arbi- 
trary differentiation  between  differ- 
ent kinds  of  employees,  and  also 
employers  engaged  in  like  work; 
that  those  affected  by  this  act,  as 


the  class  on  which  is  imposed  a  bur- 
den, are  manufacturing  and  mer- 
cantile organizations  and  a  few 
specially  named  industries,  enter- 
prises, and  utilities,  and  the  class 
granted  a  special  privilege  com- 
prises the  employees  of  those  indus- 
tries. It  is  urged  that  for  the  pur- 
pose of  construing  the  act  the 
ordinary  definitions  of  such  words 
as  "manufacture"  and  "mercantile" 
must  control  as  to  the  legislative  in- 
tent. That  those  included  in  a  class 
by  the  act  on  whom  to  impose  its 
burdens  are  as  follows:  Manufac- 
turing, mercantile,  street  railway, 
telegraph,  telephone,  railroad,  ex- 
press, mining,  electric  light,  gas  and 
water  companies  or  corporations, 
and>  in  addition,  those  engaged  in 
building  trades,  operating  quarries, 
public  works,  construction  or  repair 
of  railroads,  street  railways,  roads, 
bridges,  and  sewers.  That  in  the 
light  of  the  above  definitions  in  a 
great  list  of  business  enterprises 
and  operations  to  which  the  act  does 
not  apply  may  be  named  the  follow- 
ing :  Banks,  trust  companies,  sure- 
ty companies,  insurance  companies, 
the  professions,  steamship  com- 
panies, engineering  organizations, 
taxicab  companies,  printers,  hotels, 
barbers,  laundries,  storage  com- 
panies, publishers,  garages,  thea- 
ters, newspapers,  elevators,  and 
trucking  companies.  The  question 
is  asked,  On  what  reasonable  basis 
of  public  necessity  or  of  risks,  hard- 
ships, or  peculiarities  inherent  in 
the  business  can  those  enumerated 
in  the  act  be  differentiated  for  the 
purpose  of  the  act,  as  a  class  of  un- 
like kind  from  those  not  enumerat- 
ed, and  which  have  been  named? 
Wherein,  it  is  asked,  is  a  railroad  or 
a  gas  company  so  unlike  a  steam- 
ship company  or  a  bank  that  a  pub- 
lic need  exists  which  makes  reason- 
able and  justifiable  a  law  which  pro- 
vides on  failure  after  discharge  to 
pay  on  demand  the  wages  of  a  jani- 
tor who  sweeps  the  floor  of  a  rail- 
road station  or  a  gas  company's 
office,  the  measure  of  liquidated 
damages  of  10  per  cent  per  day,  or 
3,650  per  cent  per  annum,  and  al- 
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lows  a  janitor  who  sweeps  the  floor 
of  a  steamship  waiting  room  or  of 
a  bank  to  collect  in  a  like  case  only 
5  per  centum  ?  The  following  Mich- 
igan cases  are  cited  by  appellants: 
Haynes  v.  Lapeer  Circuit  Judge 
(Haynes  v.'  Williams)  201  Mich. 
138-141,  L.R.A.1918D,  233,  166  N. 
W.  938;  O'Connell  v.  Menominee 
Bay  Shore  Lumber  Co.  113  Mich. 
124,  71  N.  W.  449;  Wilder  v.  Chi- 
cago &  W.  M.  R.  Co.  70  Mich,  382, 
38  N.  W.  289 ;  Schut  v.  Chicago  & 
W.  M.  R.  Co.  70  Mich.  433,  38  N.  W. 
291;  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104,  43  N.  W. 
1006;  and  many  cases  from  other 
jurisdictions. 

In  Black  v.  State,  113  Wis.  205,  at 
page  221,  90  Am.  St.  Rep.  853,  89 
N.  W.  527,  Winslow,  J.,  speaking 
for  the  court  upon  the  subject  of 
classification,  said :  '^Passing,  then, 
to  the  question  of  classification,  we 
reach  the  crucial  point  of  the  case. 
We  have  endeavored  to  give  this 
subject  the  most  careful  thought 
and  investigation,  but  we  have  been 
unable  to  convince  ourselves  that 
the  attempted  classification  in  this 
law  answers  the  requirements  of 
legal  and  constitutional  classifica* 
tion.  It  is  a  trite  expression  that 
classification,  in  order  to  be  legal, 
must  be  rational ;  it  must  be  founded 
upon  real  differences  of  situation  or 
conditions,  which  bear  a  just  and 
proper  relation  to  the  attempted 
classification,  and  reasonably  justify 
a  difference  of  rule.  ...  If  per- 
sons under  the  same  circumstances 
and  conditions  are  treated  different- 
ly, there  is  arbitrary  discrimination, 
and  not  classification." 

In  Johnson  v.  St.  Paul  &  D.  R.  Co. 
43  Minn,  222,  8  L.R.A.  419,  45  N. 
W.  156,  Mitchell,  J.,  used  the  fol- 
lowing language:  "It  has  been 
sometimes  loosely  stated  that  special 
legislation  is  not  class,  'it  all  per- 
sons brought  under  its  influence  are 
treated  alike  under  the  same  con- 
ditions.' But  this  is  only  half  the 
truth.  Not  only  must  it  treat  alike, 
under  the  same  conditions,  all  who 
are  brought  'within  its  Influence,' 
but  in  its  classification  it  must  bring 
12  A.L.R.— 39. 
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Within  its  influence  all  who  are  under 
the  same  conditions.  Therefore,  if 
a  distinction  is  to  be  made  between 
railway  corporations  and  other  em- 
ployers as  respects  their  liability  to 
their  employees,  it  must  be  based 
upon  some  difference  in  the  nature 
of  the  employment,  and  can  only  ex- 
tend to  cases  where  such  difference 
exists.'' 

We  have  examined,  but  shall  not 
discuss  at  length,  the  authorities  in 
other  jurisdictions,  as  we  think  our 
own  decisions  control' the  question. 

On  behalf  of  the  plaintiff  it  is 
urged  that  the  construction  given  to 
the  words  "manufacturing"  and 
"mercantile"  by  defendant's  coun- 
sel is  too  narrow,  and  that  those 
words  were  intended  by  the  legisla- 
ture to  cover  all  corporations  en- 
gaged in  a  commercial  capacity, 
eliminating  only  those  engaged  in 
religious,  educational,  charitable, 
fraternal,  and  other  pursuits,  in 
which  the  prime  purpose  is  not  the 
procuring  of  pecuniary  profit.  But 
we  should  bear  in  mind  that  stat- 
utes, as  well  as  Constitutions,  are 
made  for  the  government  and  guid- 
ance of  the  "plain  g,.,^,^^ 

common  people,       eonstmction— 

and  they  should  not  '"'*' 
be  subjected  to  such  technical  con- 
struction as  to  do  away  with  their 
plain  provisions. 

The  statutes  of  the  different 
states  are  discussed  by  counsel  for 
the  plaintiff,  together  with  the  de- 
cisions of  the  courts  of  the  differ- 
ent states  in  construing  such  stat- 
utes. At  the  argument  of  this  case 
we  gathered  from  the  position  taken 
by  plaintiff's  counsel  that  statutes 
similar  to  ours  ejtisted  in  many  oth- 
er states,  which  were  named  by 
them.  We  have  examined  the  stat- 
utes, and  find  no  instance  where  our 
statute,  in  substance  even,  exists  in 
other  states.  We  here  refer  to  the 
statutes  of  the  following  states  to 
which  our  attention  has  been  called 
by  counsel  for  the  plaintiff,  and  we 
reiterate  that  our  statute  is  an 
anomalous  one.  It  will  be  observed 
that  most  of  the  statutes  referred  to 
contain  penalties  and  forfeitures  for 
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violations  of  the  statutes  involved, 
as  note  the  following : 

Kentucky.  Wage  earners*  penal- 
ty for  not  paying  in  money.  Pro- 
vides that  any  corporation,  or  person 
or  persons  having  the  ownership  or 
control  of  any  factory,  mine,  or 
workshop  in  this  commonwealth, 
who  shall  violate  the  provisions  of  § 
244  of  the  Constitution  reading  as 
follows :  ''AH  wage  earners  in  this 
state  employed  i^  factories,  mines, 
workshops,  or  by  corporations,  shall 
be  paid  for  *  their  labor  in  lawful 
money,"  shall  be  guilty  of  a  mis- 
demeanor, and  on  trial  and  convic- 
tion had  in  any  court  of  competent 
jurisdiction  shall  be  fined  not  ex- 
ceeding $500  for  each  violation 
thereof. 

Arkansas.  An  act  to  provide  for 
the  protection  of  servants  and  em- 
ployees of  railroads.  The  act  pro- 
vides that  whenever  any  railroad 
company,  or  any  person  or  corpora- 
tion engaged  in  the  business  of  oper- 
ating or  constructing  any  railroad 
or  railroad  bridge,  shall  discharge, 
with  or  without,  cause,  or  refuse  to 
further  employ,  any  servant  there- 
of, the  unpaid  wages  of  any  such 
servant  or  employee  earned  at  the 
contract  rate,  without  any  abate- 
ment or  reduction,  shall  be  and  be- 
come due  and  payable  on  the  day  of 
such  discharge  or  refusal  to  longer 
employ.  And  if  the  same  be  not 
paid  on  suph  <]|ay,  then,  as  a  penalty 
for  such  nonpayment,  the  wages  of 
such  servant  or  employee  shall  con- 
tinue at  the  same  rate  until  paid, 
provided  such  wages  shall  not  con- 
.  tinue  more  than  sixty  days  unless 
an  action  therefor  shall  be  com- 
menced \^dthin  that  time. 

Maryland.  The  law  of  Maryland 
provides  that  every  association  or 
corporation  doing  business  in  that 
state  employing  wage  workers, 
whether  skilled  or  ordinary  labor- 
ers, engaged  in  manual  or  clerical 
'  work  in  the  business  of  mining, 
manufacturing,  operating  a  steam 
or  electric  railroad,  street  railway, 
telegraph,  telephone,  or  express 
company,  shall  make  payment  in 
lawful  money  of  the  United  States 


semimonthly  to  said  employees,  la- 
borers, and  wage  workers  at  their 
respective  places  of  employment  at 
intervals  of  not  more  tiian  sixteen 
days.  If  in  any  case  any  such  as- 
sociation or  corporation  shall  refuse 
to  make  payment  at  the  time  above 
set  forth  to  their  wage  workers, 
laborers,  or  other  employees  the 
wages  due  them,  or  any  of  them, 
said  association,  corporation,  or 
officer  so  refusing  shall  be  guilty  of 
a  misdemeanor,  and  be  liable  to  in- 
dictment therefor,  and  upon  con- 
viction shall  be  fined  a  sum  not  ex- 
ceeding $200  for  each  offense. 

New  York.  The  New  York  stat- 
ute makes  provision  for  the  cash 
pa3mient  of  wages,  and  prohilMts 
the  pa3mient  of  employees  in  scrip, 
commonly  known  as  ^'store  money 
orders.**  Provides  that  any  person, 
firm,  or  corporation  violating  its 
provisions  shall  be  guilty  of  a  mis- 
demeanor; and  provides  that  it 
shall  forfeit  to  the  people  of  the 
state  the  sum  of  $60  for  each  such 
failure,  to  be  recovered  by  the  com- 
missioner of  labor  in  his  name  of 
ofiice  in  a  civil  action. 

Vermont.  Corporations,  manu- 
facturing and  mercantile,  shall  pay 
each  week  in  lawful  money  such 
employee  engaged  in  the  business  to 
a  day  not  more  than  six  days  prior 
to  the  date  of  such  payment.  Pro- 
vided, that  if  at  any  time  of  pay- 
ment an  employee  is  absent  from 
his  regular  place  of  labor  he  shall 
be  entitled  to  such  payment  upon  de- 
mand. 

Pajrment  in  scrip,  etc.,  is  prohib- 
ited. No  such  corporation  shall  pay 
its  employees  in  scrip,  vouchers, 
duebills,  or  store  orders,  except  it 
be  a  co-operative  corporation  in 
which  such  employee  is  a  stock- 
holder. 

Penalty.  Such  corporation  that 
fails  to  pay  wages  of  an  employee, 
as  provided  by  the  second  and  third 
sections  of  the  statute,  shall  forfeit 
to  the  state  $50  for  each  such  fail- 
ure, to  be  recovered  in  an  action  on 
the  statute  by  the  state  attorney  of 
the  county  in  which  sudi  violation 
occurs,  and  in  his  name  of  oflSce ;  but 
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an  action  shall  not  be  maintained 
tiierefor  until  the  state's  attorney 
has  given  the  employer  ten  days' 
notice  in  writing  that  such  action 
will  be  brought  for  the  wages  not 
paid,  as  provided  in  such  sections. 

Washington.  An  act  to  provide 
for  the  payment  of  wages  and  labor 
in  lawful  money  of  the  United 
States,  and  to  punii^  violations  of 
file  same. 

When  any  laborer  performing 
work  shall  cease,  whether  by  dis- 
charge or  by  voluntary  withdrawal, 
.  the  wages  due  shall  be  paid  forth- 
'  with,  either  by  cash  or  by  order  re- 
deemable in  cash  at  its  face  value 
on  presentment  at  bank.  It  other- 
wise provides  that  any  firm,  person, 
or  corporation,  on  failure  to  comply, 
shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  $300. 
And  provides,  in  case  the  employee 
is  obliged  to  sue  for  a  recovery,  for 
an  attorney  fee  of  not  less  than  $10 
nor  more  than  $25  to  be  taxed. 

We  shall  not  here  discuss  .the 
numerous  decisions  cited  by  counsel 
for  the  plaintiff,  for  the  reason  that 
they  refer  to  statutes  so  different 
from  ours  that  their  applicability 
may  well  be  doubted.  We  have  ex- 
amined the  cases,  and  it  may  be  said 
that  there  is  an  irreconcilable  con- 
flict in  the  decisions  in  different  ju- 
risdictions as  to  the  validity  of  leg- 
islation fixing  the  time  for  payment 
of  wages  of  those  who  work  for  cor- 
porations. In  some  jurisdictions 
such  a  statute  is  held  to  be  valid  as 
being  a  proper  exercise  of  the  re- 
served power  of  the  state  to  amend 
corporate  charters,  or  of  the  police 
power  of  the  state,  and  is  regarded 
as  not  depriving  the  corporations 
affected  thereby  of  either  property 
or  liberty  of  contract  without  due 
process  of  law,  and  as  not  denying 
to  them  the  equal  protection  of  the 
laws.  In  other  jurisdictions,  how- 
ever, statutes  regulating  the  time  of 
payment  of  wages  are  held  to  be 
invalid.  We  call  attention  to  the 
case  of  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Schuler  (1914)  182  Ind.  57, 
L.R.A.1915A,  884, 105  N.  E.  567,  the 


178  X.  W.   77#.) 

headnote  of  which  reads  as  follows : 
*'While  railroads  may  be  placed  in  a 
class  to  themselves  for  some  legis- 
lative purposes^  such  classification, 
to  be  valid,  must  be  for  purposes 
that  have  to  do  with  duties  peculiar 
to  them  as  carriers,  or  with  dangers 
peculiar  to  their  operation.^' 

It  was  there  held  that  a  statute 
requiring  railroad  companies  to  pay 
any  employee  in  full  within  seventy- 
two  hours  after  he  had  been  dis- 
charged, or  had  voluntarily  quit  the 
service,  and  providing  certain  pen- 
alties, was  unjustly  discriminatory, 
and  in  violation  of  the  state  Consti- 
tution, since  the  classification  made 
was  arbitrary  and  without  any  valid 
reason  for  its  basis.  The  court 
there  said :  ''It  is  true,  as  appellant 
concedes,  that  railroads  may  be 
placed  in  a  class  by  themselves  for 
some  legislative  purposes,  but  only 
for  such  purposes  as  have  to  do  with 
duties  peculiar  to  them  as  carriers 
or  with  the  dangers  peculiar  to  their 
operation.  The  rule  is  thus  stated 
in  Bedford  Quarries  Co.  v.  Bough 
(1907)  168  Ind.  671,  674,  14  L.B,A, 
(N.S.)  418,  80  N.  E.  529:  'The' 
legislature  may  make  a  classifica- 
tion for  legislative  purposes,  but  it 
must  have  some  reasonable  basis  up* 
on  which  to  stand.  It  is  evident 
that  differences  which  would  serve 
for  a  classification  for  some  pur-, 
poses  would  furnish  no  reason  for  a 
classification  for  legislativct  pur- 
poses. Such  legislation  must  not 
only  operate  equally  upon  all  within 
the  class,  but  the  classification  must 
furnish  a  reason  for,  and  justify 
the  making  of,  the  class ;  that  is,  the 
reason  for  the  classification  must  in- 
here in  the  subject-matter,  and  rest 
upon  some  reason  which  is  natural 
and  substantial,  and  not  artificial. 
Not  only  must  the  classification 
treat  all  brought  under  its  influence 
alike,  under  the  same  conditions, 
but  it  must  embrace  all  within  the 
class  to  which  it  is  naturally  related. 
Neither  mere  isolation  nor  arbitrary 
selection  is  a  proper  classification.' '' 

We  call  special  attention  to  the 
further  reasoning  of  the  court  in 
this  case. 


L. 
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We  are  of  the  opinion  that  the 
statute  under  consideration  consti- 
tutes class  legislation  of  the  most 
objectionable  kind.  The  classifica- 
tion is  arbitrary  and 
oppressive  and 
without  any  valid 
reason  for  its  basis. 
It  seeks,  under  the 
^Qise  of  liquidated 
damages,  to  impose  a  penalty  for 


Constttutltonal 
la¥v— «lass 
Irvtnlatlon-* 

impoMlns 
penalty  on 

•elect  elas«  of 

corporation*. 


the  benefit  of  the  employee,  not  pro- 
vided for  in  the  act,  which  is  con- 
fiscatory  and  unreasonable. 

The  judgment  of  the  court  below 
will  be  reversed;  and,  as  the  case 
is  here  upon  case  made,  judgment 
may  be  entered  in  this  court  for  the 
plaintiff  for  the  sum  of  $12.32,  with 
interest  thereon  from  August  13, 
1917,  with  costs  to  appellant. 


ANNOTATION. 
e  regulating  the  ti 


I.  Constitutionality  in  general,  612. 
II.  As  violative  of  personal  or  property 
rights: 

a.  Equal  protection  of  laws;  class 

legislation,  614. 

b.  Due  process  of  law;  guaranty  of 

liberty  and  property,  626. 

c.  Police  power,  633. 

^   d.  Vested  rights,  635. 

» 

/.  Constitutionality  in  general. 

As  to  validity  of  statutory  provision 
for  attorneys'  fees,  see  annotation  fol- 
lowing Union  Terminal  Co.  v.  Turner 
Constr.  Co.  11  A.L.R.  880. 

There  is  a  decided  diversity  of  con- 
clusion among  the  cases  which  have 
passed  upon  the  constitutionality  of 
statutes  regulating  the  time  of  pay- 
ment of  wages,  but  the  conflict  of  au- 
thority, at  least  from  the  viewpoint  of 
basic  principles,  is  more  apparent 
than  real.  This  is  largely  due  to  the 
fact  that  individual  cases  of  the  kind 
under  consideration  must  be  deter- 
mined on  their  own  facts.  Perhaps 
the  element  which  contributes  the  most 
to  this  diversity  of  conclusion  is  the 
varying  phraseology  used  in  the  dif- 
ferent statutes ;  and  that  such  a  diver- 
sity does  not  necessarily  mean  a  real 
conflict  of  authority  is  illustrated  by 
the  fact,  as  shown  infra,  that  in  some 
states  certain  statutes  regulating  the 
time  of  payment  of  wages  have  been 
upheld  while  others  relating  to  the 
same  subject  have  been  declared  un- 
constitutional, while  at  the  same  time 
the  cases  themselves  have^  not  been  re- 
garded as  inconsistent.    However,  the 


II.— continued. 

e.  Ex   post   facto   or   retrospective 

laws,  635. 

f.  Impairing     obligation     of    con- 

tracts, 635. 

III.  As  violative  of  commerce  clause  of 

'Federal  Constitution,  636. 

IV.  Penalty  as  infliction  of  imprisonment 

for  debt,  637. 
V.  Titles  and  subjects,  639. 

decisions  are  not  always  clearly  con- 
sistent or  readily  reconcilable. 

In  the  following  eases  statutes  regu- 
lating the  time  of  payment  of  wages 
have  been  held  constitutional : 

United  States.  —  Patterson  v.  The 
Eudora  (1903)  190  U.  S.  169,  47  L.  ed. 
1002,  23  Sup.  Ct.  Rep.  821 ;  Skinner  v. 
Garnett  Gold  Min.  Co.  (1899)  96  Fed. 
735. 

Arizona*  —  Arizona  Power  Co.  v. 
State  (1917)  19  Ariz.  114,  166  Pac. 
275. 

Arkansas. — Leep  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1894)  58  Ark.  407,  23 
L.R.A.  264,  41  Am.  St.  Rep.  109,  25 
S.  W.  75  (so  far  as  applies  to  corpora- 
tions) ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Paul  (1897)  64  Ark.  83,  37  L.R.A.  504, 
62  Am.  St.  Rep.  154,  40  S.  W.  705.  af- 
firmed in  (1899)  173  U.  S.  404,  43  L 
ed.  746,  19  Sup.  Ct.  Rep.  419  (same) ; 
Arkansas  Stave  Co.  v.  State  (1910) 
94  Ark.  27,  27  L.R.A.(N.S.)  256,  140 
Am.  St.  Rep.  103,  125  S.  W.  1001. 

California. — Moore  v.  Indian  Spring 
Channel  Gold  Min.  Co.  (1918)  37  Cal. 
App.  370,  174  Pac.  378;  Manford  v. 
Singh  (1919)  40  Cal.  App.  700,  181 
Pac.  844. 
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Indiana. — ^Hancock  v.  Yaden  (1890) 
121  Ind.  866,  6  L.R.A.  576,  16  Am.  St. 
Rep.  396,  23  N.  E.  253 ;  Jnternational 
Text-Book  Co.  v.  Weissinger  (1902)  160 
Ind.  349,  65  L.R.A.  599,  98  Am.  St.  Rep. 
834,  65  N.  E.  521;  Seelyville  Coal  A 
Min.  Co.  v.  McGlosson  (1906)  166  Ind. 
561,  117  Am.  St.  Rep.  396,  77  N.  E. 
1044,  9  Ann.  Gas.  234;  Macbeth  Evans 
Glass.  Co.  V.  Amama  (1911)  176  Ind. 
1,  95  N.  E.  228 ;  Macbeth  Evans  Glass 
Co.  V.  Van  Blarican  (1911)  176  Ind.  69, 
95  N.  E.  313;  Macbeth  Evans  Glass 
Co.  V.  Jones  (1911)  176  Ind.  221,  95 
N.  E.  567. 

Kentucky. — Com.  v.  Hillside  Coal  Co. 
(1900)  109  Ky.  47,  58  S.  W.  441 ;  Com. 
V.  Reinecke  Coal  Min.  Co.  (1904)  117 
Ky.  885.  79  S.  W.  287. 

Louisiana. — State  v.  Cullom  (1915) 
188  La.  895,  70  So.  338 ;  State  v.  Mc- 
Carroll  (1915)  138  La.  454,  70  So.  448. 

Massachusetts. — ^Re  Opinion  of  Jus- 
tices (Re  House  Bill  No.  1230)  (1895) 
168  Mass.  589,  28  L.R.A.  344,  40  N.  E. 
718;  Com.  v.  Dunn  (1898)  170  Mass. 
140,  49  N.  E.  110. 

Missouri. — State  v.  Missouri  P.  R. 
Co.  (1912)  242  Mo.  339,  147  S.  W.  118; 
State  V.  Missouri,  K.  &  T.  R.  Co.  (1912) 
242  Mo.  380,  147  S.  W.  130;  Smith  v. 
Townley  Mfg.  Co.  (1920)  —  Mo.  — , 
218  S.  W.  870. 

New  York.— New  York  C.  &  H.  R.  R. 
Co.  V.  Williams  (1910)  199  N.  Y.  108, 
85  L.R.A.(N.S.)  549,  139  Am.  St.  Rep. 
850,  92  N.  E.  404,  affirming  (1909)  136 
App.  Div.  904,  120  N.  Y.  Supp.  1137, 
which  affirmed  (1909)  64  Misc.  15,  118 
N.  Y.  Supp.  785 ;  Erie  K.  Co.  v.  Wil- 
liams (1910)  199  N.  Y.  525,  92  N.  E. 
1084,  affirmed  in  (1914)  233  U.  S.  685, 
58  L.  ed.  1155,  51  L.R.A.(N.S.)  1097, 
34  Sup.  Ct.  Rep.  761. 

Rhode  Island. — State  v.  Brown  &  S. 
Mfg.  Co.  (1892)  18  R.  I.  16,  17  L.R.A. 
856,  25  Atl.  246. 

South  Carolina.  —  Wynne  v.  Sea- 
board Air  Line  R.  Co.  (1913)  96  S.  C. 
1,  79  S.  E.  521,  Ann.  Cas.  1916B,  133. 

Vermont. — Lawrence  v.  Rutland  R. 
Co.  (1907)  80  Vt.  370,  15  L.R.A.(N.S.) 
850,  67  Atl.  1091,  13  Ann.  Cas.  475. 

Washington.  —  Shorthall  v.  Puget 
Sound  Bridge  &  Dredging  Co.  (1907) 
45  Wash.  290,  122  Am.  St.  Rep.  899,  88 
Pac.  212. 


On  the  other  hand,  the  following 
decisions  are  to  the  effect  that  the 
.statutes  under  consideration  were  in- 
valid because  violative  of  some  con- 
stitutional provision: 

Arkansas. — ^Leep  v.  St.  Louis,  I.  M. 
&  S.  R.  :Co.  (1894)  58  Ark.  407,  23 
L.R.A.  264,  41  Am.  St.  Rep.  109,  25  S. 
W.  75. 

California. — Slocum  v.  Bear  Valley 
Irrig.  Co.  (1898)  122  Cal.  555,  68  Am. 
St.  Rop.  68,  55  Pac.  403;  Johnson  v. 
Goodyear  Miii.  Co.  (1899)  127  Cal.  4, 
47  L.R.A.  338,  78  Am.  St.  Rep.  17,  59 
Pac.  304;  Re  Crane  (1914)  26  Cal. 
App.  22,  145  Pac.  733. 

Illinois. — Braceville  Coal  Co.  v.  Peo- 
ple (1893)  147  111.  66,  22  L.R.A.  340, 
37  Am.  St.  Rep.  206,  35  N.  E.  62. 

Indiana. — Republic  Iron  &  Steel  Co. 
v.  State  (1903)  160  Ind.  379,  62  L.R.A. 
136,  66  N.  E.  1005;  Toledo,  St.  L.  & 
W.  R.  Co.  V.  Long  (1907)  169  Ind.  316, 
124  Am.  St.  Rep.  226,  82  N.  E.  757; 
Chicago  &  E.  R.  Co.  v.  Ebersole  (1909) 
173  Ind.  332,  90  N.  E.  608;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Schuler  (1914) 
182  Ind.  57,  L.R.A.1915A,  884,  105  N. 
E.  567;  Smith  v.  Ohio  Oil  Co.  (1909) 
43  Ind.  App.  735,  86.  N.  E.  1027;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Burdalow 
(1914)  57  Ind.  App.  267,  106  N.  E.  902. 

Kansas.  —  Anderson  v.  Uncle  Sam 
Oil  Co.  (1920)  106  Kan.  483,  186  Pac. 
198.       • 

Maryland. — State  v.  Potomac  Valley 
Coal  Co.  (1911)  116  Md.  380,  81  Atl. 
686;  State  v,  Hamill  Coal  &  Coke  Co. 
(1911)  _  Md.  — ,  81  Atl.  695. 

Michigan.  —  Davidow  v.  Wads- 
worth  Mfg.  Co.  (reported  herewith) 
ante,  605. 

Missi&sippL  —  Sorenson  v.  Webb 
(1916)  111  Miss.  87,  71  So.  273. 

Ohio. — State  v.  Lake  Erie  Iron  Co. 
(1894)  33  Ohio  L.  J.  6. 

Pennsylvania.  —  Bauer  v.  Reynolds 
(1894)  3  Pa.  Dist.  R.  502;  Com.  v.  Isen- 
berg  (1895)  4  Pa.  Dist.  R.  579.  And 
Eee  Sally  v.  Berwind-White  Coal  Min. 
Co.  (1896)  5  Pa.  Dist  R.  316. 

Tennessee.  —  State  v.  Prudential 
Coal  Co.  (1914)  130  Tenn.  275,  L.R.A. 
1915B,  646,  170  S.  W.  56. 

Texas. — San  Antonio  &  A.  P.  R.  Co. 
V.  Wilson  (1892)  4  Tex,  App.  Civ.  Cas. 
(Willson)  565,  19  S.  W.  910;  Missouri, 
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K.  &  T.  R.  Co.  V.  Braddy  (1911)  — 
Tex.  Civ.  App.  — ,  135  S.  W.  1059. 

In  a  few  instances  statutes  regulat- 
ing the  time  of  payment  of  wages  have 
been  upheld  as  constitutional  for  some 
purposes,  and  not  i6t  others.  See,  for 
example,  Leep  v.  St.  Louis,  L  M.  &  S. 
R.  Co.  (Ark.)  supra,  wherein  a  statute 
of  the  character  under  consideration 
was  held  constitutional  as  to  corpora- 
tions, but  not  as  to  natural  persons; 
and  see  to  the  same  effect,  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Paul  (1897)  64 
Ark.  83,  37  L.R.A.  504,  62  Am.  St. 
Rep.  154,  40  S.  W.  705,  affirmed  in 
(1899)  173  U.  S.  404,  43  L.  ed.  746,  19 
Sup.  Ct  Rep.  419.  In  the  Leep  Case 
(Ark.)  supra,  the  court,  after  holding 
that  the  legislature  of  a  state  cannot 
regulate  or  restrain  the  right  of  in- 
dividuals to  contract  by  regulating  the 
time  of  payment  of  wages,  said: 
"What  is  true  of  persons  is  not  always 
true  of  corporations.  Natural  persons 
do  not  derive  the  right  to  contract 
from  the  legislature.  Corporations  do. 
They  possess  only  those  powers  or 
properties  which  the  charters  of  their 
creation  confer  upon  them,  either  ex- 
pressly or  as  incidental  to  their  exist- 
ence; and  these  may  be  modified  or 
diminished  by  amendment,  or  extin- 
guished by  the  repeal  of  the  charters. 
The  Constitution  of  1874  (art.  12,  §  6) 
ordains :  'Corporations  may  be  formed 
under  general  laws;  which  laws  may, 
from  time  to  time,  be  altered  or  re- 
pealed. The  general  assembly  shall 
have  the  power  to  alter,  revoke,  or  an- 
nul any  charter  of  incorporation  now 
existing  and  revocable  at  the  adoption 
of  this  Constitution,  or  any  that  may 
hereafter  be  created,  whenever,  in 
their  opinion,  it  may  be  injurious  to 
the  citizens  of  this  state ;  in  such  man- 
ner, however,  that  no  injustice  shall 
be  done  to  the  corporators.'  The  Con- 
stitution of  1868  declared:  'The  gen- 
eral assembly  shall  pass  no  special  act 
conferring  corporate  powers.  Corpo- 
rations may  be  formed  under  general 
laws;  but  all  such  laws  may,  from  time 
to  time,  be  altered  or  repealed.'  Un- 
der these  Constitutions  the  general 
assembly  has  enacted  statutes  provid- 
ing for  the  organisation  of  corpora- 
tions, and  from  them  the  corporations 


of  this  state  derive  their  powers,  sub- 
ject to  the  power  of  the  legislature  to 
change  them  by  amending  the  laws 
under  which  they  were  organized. 
...  It  is  obvious  that  the  legisla- 
ture cannot,  under  the  power  to 
amend,  take  from  corporations  the 
right  to  contract;  for  it  is  essential 
to  their  existence.  It  can  regulate  it 
when  the  interests  of  the  public  de- 
mand it,  but  not  to  such  an  extent  as 
to  render  it  ineffectual,  or  substan- 
tially impair  the  object  of  incorpora- 
tion. The  Constitution  of  this  state,  in 
reserving  the  power  to  amend  or  re- 
peal, expressly  provides  that  it  may  be 
exercised  whenever,-  in  the  opinion  of 
the  legislature,  the  charter  'may  be 
injurious  to  the  citizens  of  this  state; 
in  such  manner,  however,  that  no  in- 
justice shall  be  done  to  the  corpora- 
tions.' Art.  12,  §  6.  .  .  .Is  the 
act  before  us  a  proper  amendment? 
It  provides,  among  other  things,  that 
whenever  any  corporation  'engaged  in 
the  business  of  operating  or  construct- 
ing any  railroad  or  railroad  bridge' 
shall  discharge  with  cause  any  servant 
or  employee  thereof,  the  unpaid  wages 
of  any  such  servant  or  employee,  then 
earned  at  the  contract  rate,  without 
abatement  or  deduction,  shall  be  and 
become  due  and  payable  on  the  day 
of  such  discharge;'  'and  if  the  same  be 
not  paid  on  such  day  then,  as  a  penal- 
ty for  such  nonpayment,  the  wages  of 
such  servant  or  employee  shall  con- 
tinue at  the  same  rate  until  paid.' 
.  .  •  The  act  under  .consideration  is 
unconstitutional  so  far  as  it  affects 
natural  persons.  As  to  corporations 
it  is  a  valid  statute.  It  does  not  se- 
riously impair  their  right  to  contract, 
but  leaves  them  to  contract  with  their 
employees  on  profitable  terms." 

II.  Aa  violative  of  personal  or  propertif 

rights, 

a.  Equal  protection  of  laws;  class  legis* 

lation. 

A  number  of  statutes  regulating  the 
time  of  payment  of  wages  and  which 
apply  to  both  individuals  and  corpora- 
tions have  been  held  constitutional  as 
against  an  objection  that  they  deny 
the  equal  protection  of  the  laws  or 
constitute  class  legislation. 
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Thus,  in  California,  a  statute  (Stat. 
1911,  p.  1268,  as  amended  by  Stat. 
1915,  p.  299)  relating  to  the  time  of 
payment  of  wages  and  embracing  all 
private  employers,  both  corporate  and 
individual,  and  all  wage  earners,  and 
imposing  a  penalty  for  breach  recov- 
erable by  an  injured  employee,  has 
been  held  not  to  violate  the  privileges 
and  immunities  clause  of  the  14th 
Amendment.  Moore  v.  Indian  Spring 
Channel  Gold  Min.  Go.  (1918)  87  CaL 
App.  370,  174  Pac.  878;  Manford  v. 
Singh  (1919)  40  CaL  App.  700,  181 
Pac.  844. 

And  in  Indiana  a  statute  requiring 
all  persons,  natural  or  artificial,  en- 
gaged in  mining  coal  or  other  min- 
erals, or  in  quarrying  stone,  or  engaged 
in  manufacturing  iron,  steel,  lumber, 
staves,  heading,  barrels,  brick,  tile, 
machinery,  agricultural  or  mechanical 
implements,  or  any  other  articles  of 
merchandise,  to  pay  their  employees 
semimonthly  ''if  demanded,"  and  pro- 
viding a  penalty  for  a  violation  there- 
of, has  been  held  not  to  violate  a  con- 
stitutional provision  against  the  grant- 
ing to  any  citizen,  or  class  of  citizens, 
of  privileges  or  immunities  which,  up- 
on the  same  terms,  shall  not  equally 
belong  to  all  citizens,  the  theory  being 
that  such  a  classification  is  neither 
narrow  nor  arbitrary.  Hancock  v. 
Yaden  (1890)  121  Ind«  866,  6  L.R.A. 
676,  16  Am.  St.  Rep.  396,  23  N.  E.  253 
(construing  Acts  February  14,  1887, 
and  March  6,  1889,  and  holding  that 
they  operate  alike  upon  air  who  enter 
the  classes  named  and  leave  all  citi- 
zens free  to  enter  them) ;  Seelyville 
Coal  &  Min.  Co.  v.  McGlosson  (1906) 
166  Ind.  661,  117  Am.  St.  Rep.  896,  77 
N.  E.  1044,  9  Ann.  Cas.  234  (same). 

And  a  Kentucky  act  (Ky.  Stat  1903, 
§  2739«i)  which  required  all  persons, 
associations,  companies,  and  corpora- 
tions employing  'ten  or  more  persons 
in  any  mining  work  or  mining  in- 
dustry" to  pay  them  monthly  in  law- 
ful money  has  been  held  not  to  con- 
stitute unlawful  special  legislation, 
notwithstanding  that  it  created  a  class 
within  a  class.  Com.  v.  Hillside  Coal 
Co.  (1900)  109  Ky.  47,  58  S.  W.  441. 
The  court  said:  'It  is  claimed  that 
the  statute  is  a  special  one,  in  that  its 
operation  is  limited  to  those  mine  own- 


ers who  work  ten  or  more  miners,  and 
is  therefore  obnoxious  to  the  constitu- 
tional provision  prohibiting  special 
legislation  'regulating  labor,  trade, 
mining,  or  manufacturing.'  Const.  § 
69,  subsec.  24.  The  Constitution  does 
so  prohibit,  but  we  do  not  regard  this 
as  special  legislation,  within  the  mean- 
ing of  the  law.  In  so  far  as  the  stat- 
ute may  discriminate  in  favor  of  wage 
earners  engaged  in  mining  work  or 
industry, — ^a  discrimination  vigorous- 
ly denounced  in  some  jurisdictions, 
and  as  vigorously  upheld  in  oth- 
ers,— ^the  statute  simply  follows  the 
lead  of  the  organic  law,  and  can- 
not, therefore,  be  said  to  be  con-* 
trary  to  it.  And  when  we  .look  tqi 
the  purpose  in  view  in  the  adoption 
of  such  legislation,  we  tbink  the  clas- 
sification or  apparent  discrimination 
made  in  the  statute  is  permissible,  be- 
cause it  is  natural  and  reasonable, 
and,  moreover^  entirely  consistent  with 
the  end  sought  to  be  accomplished 
by  the  organic  law.  The  abuse  sought 
to  be  corrected  was  the  imposi- 
tion practised  on  the  miners  by  the 
operation  of  mines,  by  forcing  them, 
directly  or  indirectly,  into  dealing  with 
the  ^-company  stores,'  where  goods  at 
exorbitant  prices  were  paid  for  wages 
instead  of  money.  This  evil  can  hard- 
ly be  practised  at  small  concerns,  or 
where  less  than  ten  miners  are  em- 
ployed. In  effect,  the  lawmakers  said. 
There  is  in  small  concerns  using  less 
than  ten  men  practically  no  such  evil 
as  the  Constitution  seeks  to  suppress; 
therefore  we  ignore  the  small  con- 
cerns, and  apply  the  benefit  of  the  con- 
stitutional provision  to  that  portion  of 
the  class  only  which  nee4s  the  benefit. 
The  organic  law  makes  the  general 
classification  in  the  first  instance,  and 
this  fact  cuts  short  all  discussion  of 
its  constitutionality  which  might  oth- 
erwise grow  out  of  the  special  appli- 
cation to  miners.  The  statute  then 
erects  a  class  within  a  class,  and  this 
is  allowable  if  based  on  reasonable, 
natural,  and  consistent  grounds."  And 
this  statute,  so  amended  as  to  require 
semimonthly  payment  of  wages,  was 
held  in  ConL  v.  Reinecke  Coal.  Min.  Co. 
C1904)  117  Ky.  885,  79  S.  W.  287,  not 
to  be  unconstitutional  as  class  or  spe- 
cial legislation. 
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So,  in  Louisiana  it  has  been  held 
that  a  statute  requiring  manufactories 
employing  ten..or  more  persons  to  pay 
them  in  full  every  two  weeks,  and  pro- 
viding a  punishment  for  failure  to  do 
so,  was  not  inynlidas'an  unjustifiable 
classification  because'  it  did  not  apply 
to  all  manufacturers- of  the  same  class 
engaged  in  the  same  line  of  business, 
but  rather  exempted  those  who  had 
less  than  ten  employees.  State  v.  Gul- 
lom  (1915)  138  La.  397,  70  So.  338; 
State  v.  McGarroll  (1915)  138  La.  454, 
70  So.  448.  In  State  v.  GuUom  (La.) 
supra,  the  court  said:  "Whatever 
legislation  is  called  for  by  the  public 
welfare  is  Within  the  scope  of  the 
legislative  power.  Whether  in  any 
given  case  the  general  welfare  calls 
for  the  particular  legislation  is  a  ques- 
tion primarily  f gr  the  legislature ;  and 
upon  which  the  courts  can  undertake 
to  override  the  legislative  decision 
only  where,  after  every  allowance 
made,  no  sufficient  basis  for  it  can  be 
found*  Where  a  classification  has 
been  made,  the  court  cannot  undertake 
to  pronounce  it  not  to  be  founded  upon 
any  real  distinction,  unless  this  mani- 
festly appears.  If  the  legislature  in 
its  wisdom  has  concluded  that  the-pub- 
lic  welfare  requires  the  providing  of 
stringent  rules  for  compelling  prompt 
payment  in  large  labor  centers;  and 
that  these  rules,  no  matter  what  they 
might  be,  would  be  unavailing  if  left 
to  be  enforced  at  the  suit  of  the  em- 
ployees themselves;  and  that  there- 
fore, if  they  are  to  be  effective,  the 
state  must  herself  enforce  them 
through  the  machinery  of  her  criminal 
courts, — ^we  do  not  see  that  the  courts 
are  at  liberty,  to  pronounce  the  legis- 
lation unnecessary  or  uncalled-for. 
And  if,  in  undertaking  to  declare  how 
large  the  aggregation  of  employees 
should  be  in  order  that  the  law  should 
have  application,  the  legislature  has 
fixed  the  number  at  ten,  we  do  not  see 
that  this  necessarily  imports  an  un- 
justifiable classification.  In  such  a 
case,  the  line  has  to  be  drawn  some- 
where, and  it  is  not  for  this  court  to 
say  that  if  it  had  been  drawn  at  one 
hundred,  or  at  fifty,  or  at  twenty,  it 
would  have  been  justifiable,  whereas 
at  ten  it  is  not  so.    This  is  exemplified 


by  the  Constitution  itself,  which,  in 
granting  exemption  from  taxation  to 
manufactories,  fixes  the  number  of  em- 
ployees at  not  less  than  five  (article 
230).  It  might  be  asked.  Why  five,  and 
not  four;  just  as  accused  asks  in  this 
ease,  Why  ten,  and  not  nine?  The  an- 
swer is  that  the  line  must  be  drawn 
somewhere,  and  that  the  legislature 
has  drawn  it  at  the  number  at  which 
it  thought  the  public  welfare  becomes 
involved." 

.  And  a. California  statute  providing 
that  whenever  "an  employer"  shall 
discharge  an  employee,  his  wages  shall 
be  paid  immediately,  and  that  the 
wages  of  an  employee  who  quits  shall 
be  paid  within  five  days  thereafter, 
and  imposing  a  penalty  recoverable  by 
the  employee,  was  held  in  Moore  v. 
Indian  Spring  Channel  Gold  Min.  Co. 
(1918)  87  CaL  App.  370,  174  Pac.  378, 
not  to  violate  §  11,  art.  1,  of  the  Cali- 
fornia Constitution,  which  provided 
that  ''all  laws  of  a  general  nature  shall 
have  a  uniform  operation,"  it  having 
been  declared  that  the  act  applied 
equally  to  all  persons  embraced  with- 
in the  class  to  which  it  was  directed, 
namely,  "all  wage  earners,  designated 
as  employees."  It  was  further  held  in 
this  case  that  the  statute  under  con- 
sideration was  not  violative  of  Cali- 
fornia Constitution,  art.  4,  §  25,  which 
prohibited  the  enactment  of  "local  or 
special  laws"  where  a  general  law 
could  be  made  applicable. 

On  the  other  hand  some  statutes 
which  have  in  terms  applied  to  both 
individuals  and  corporations  have 
been  held  unconstitutional,  but  in  such 
cases  the  decisions  are  generally  based 
upon  the  fact  that  the  statutes  were 
confined  to  particular  individuals  or 
corporations. 

Thus,  in  State  v.  Lake  Erie  Iron  Co. 
(1894)  33  Ohio  L.  J.  6,  the  supreme 
court  of  Ohio,  without  opinion,  but 
upon  the  objection,  among  others,  that 
a  statute  which  provided  that  every 
person,  firm,  or  corporation  engaged  in 
manufacturing,  mining,  mercantile, 
street  railway,  telephone,  express,  wa- 
ter or  construction  business,  or  corpo- 
rations building  railroads,  shall  pay 
their  employees  twice  in  each  month 
the  wages  earned  by  them  to  within 
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ten  days  of  the  day  of  such  payment, 
abridged  the  privileges  of  citizens  by 
being  directed  against  certain  individ- 
uals and  corporations  only,  held  that 
the  statute  was  unconstitutional. 

And  in  Maryland  it  has  been  held 
that  a  statute  requiring  all  corpora- 
tions and  individual  mine  owners  en- 
gaged in  mining  coal  or  fire  clay  in  G. 
county  to  pay  their  employees  semi- 
monthly, or  else  be  deemed  guilty  of  a 
misdemeanor  punishable  by  fine,  con- 
stituted an  unconstitutional  discrimi- 
nation against  certain  classes  of  em- 
ployers. State  V.  Potomac  Valley  Coal 
Co.  (1911)  116  Md.  380,  81  Atl.  686; 
State  V.  Hamill  Coal  &. Coke  Co.  (1911) 
—  Md.  — ,  81  Atl.  695.  In  the  Potomac 
Valley  Coal  Co.  Case  the  trial  court 
said:  *ln  respect  to  the  subject  of 
the  regulation  of  the  time  and  manner 
of  the  payment  of  wages,  it  may  well 
be,  and  the  courts  haye  so  decided, 
that  this  matter  may  bear  some  rela- 
tion to  the  public  welfare;  but  it  does 
not  necessarily  do  so.  The  line  of  dis- 
tinction between  the  adjudicated  cases 
seems  to  be  that  where  this  relation 
or  connection  exists,  reasonable  regu- 
lations are  unobjectionable,  but  where 
It  is  absent  any  attempt  at  such  inter- 
ference is  unjustifiable  and  void." 

And  in  Mississippi  a  statute  which 
imposed  a  penalty  upon  every  com- 
pany, corporation,  or  association,  and 
any  individual  or  partnership  engaged 
in  the  business  of  manufacturing, 
which  or  who,  in  the  absence  of  writ- 
ten contract  to  the  contrary,  failed  to 
make  full  settlement  with  every  em- 
ployee at  least  once  per  month,  has 
been  held  to  deny  such  corporations 
the  equal  protection  of  the  law  in  that 
it  did  not  operate  uniformly  upon  all 
members  of  the  same  class.  In  reach- 
ing this  conclusion,  the  court,  in 
Sorenson  v.  Webb  (1916)  111  Miss. 
87,  71  So.  273,  said:  "It  will  be  ob- 
served that  the  state  statute  imposes 
a  penalty  .  .  .  upon  every  manu- 
facturer for  a  failure  to  pay  his  em- 
ployee once  in  every  calendar  month, 
which  penalty  is  recoverable  by  suit 
ten  days  after  demand,  in  addition  to 
the  amount  of  wages  due  by  the  manu- 
facturer to  the  employee.  This  is  a 
penalty  or  a   burden   imposed   upon 


manufacturers  for  their  failure  to  pay 
employees  wages  at  a  certain  time, 
and  is  imposed  upon  no  other  class  of 
individuals  or  corporations.  The  act 
singles  out  a  certain  class  of  debtors, 
to  wit,  manufacturers,  and  punishes 
them,  when,  for  like,  delinquencies,  it 
punishes  no  others.  Thus,  they  are 
not  treated  equally  with  other  debtors. 
.  .  .  Chapter  141  of  the  Acts  of 
1912  arbitrarily  selects  manufacturers 
as  a  class,  without  any  reasonable  and 
proper  basis  for  the  classification.  We 
see  no  good  reasons  justifying  the  im- 
position of  the  extra  burden  and  pen- 
alty of  attorneys'  fees  upon  a  sawmill 
manufacturer,  as  the  business  is  not 
such  as  to  warrant  the  discrimination 
against  it,  while  other  persons  and 
corporations  are  not  penalized  for  like 
delinquencies.  We  do  not  think  that 
the  classification  made  by  the  state 
statute  here  is  based  upon  a  reason- 
able ground.  There  is  no  difference 
which  bears  a  just  and  proper  relation 
to  the  attempted  classification,  but  it 
is  a  mere  arbitrary  selection." 

So,  in  Michigan,  a  statute  regulating 
the  time  of  payment  of  wages  to  em- 
ployees of  all  manufacturing,  mercan- 
tile, street  railways,  telegraph,  tele- 
phone, railroad,  express,  mining,  elec- 
tric light,  gas,  and  water  companies,  or 
corporations  doing  business  in  this 
state,  and  employees  of  every  contract- 
or, person,  or  copartnership  in  this 
state,  engaged  in  any  manufacturing 
business,  in  any  of  the  building  trades, 
in  operating  quarries,  in  and  upon 
public  works,  in  the  construction  or 
repair  of  railroads,  street  railways, 
roads,  bridges,  or  sewers;  and  pro- 
viding a  penalty  therefor, — ^has  been 
held  unconstitutional  as  constituting 
clas&  legislation  of  the  most  objection- 
able kind,  in  that,  since  it  did  not  ap- 
ply to  all  corporations  or  individuals 
of  the  same  class,  it  was  arbitrary  and 
oppressive.  Davidow  v,  Wadsworth 
Mfg.  Co.  (reported  herewith)  ante, 
605. 

In  a  considerable  number  of  cases 
it  has  been  contended  that  statutes 
regulating  the  time  of  payment  of 
wages,  and  which  in  terms  apply  to 
corporations  only,  are  unconstitu- 
tional, because  violative  of  the  equal 
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protection  of  the  laws  clause  of  the 
14th  Amendment  to  the  Constitution 
of  the  United  States  in  that  they  do 
not  include  other  employers  engaged 
in  the  same  kind  of  work,  etc.,  or,  in 
other  words,  that ;  the  jclassification  is 
unreasonable  and  arbitrary;  and  while 
there  is  a  conflict  of  opinion,  the  de- 
cided weight  of  authority  is  to  the  ef- 
fect that  statutes  of  the  character  un- 
der consideration  do  not  constitute  un- 
lawful class  legislation  merely  because 
of  the  fact  that  the  statutes  in  terms 
apply  to  corporations  only.  The  fol- 
lowing cases  support  this  rule :  Skin- 
ner V.  Gamett  Gold-Min.  Co.  (1899) 
96  Fed.  735;  Arizona  Power  Co.  v. 
SUte  (1917)  19  Ariz.  114,  166  Pac. 
275;  Arkansas  Stave  Co.  v.  State 
(1910)  94  Ark.  27,  27  L.R.A.(N.S.) 
255,  140  Am.  St.  Rep.  108,  125  S.  W. 
1001.  And  see  I^e®.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1894)  58  Ark.  407,  28 
L.R.A.  264,  41  Am.  St.  Rep.  1<)9,  25 
S.  W.  75;  St.  Louig,  I.  M.  &  S.  R.  Co. 
V.  Paul  (1897)  64  Ark.  83,  37  L.R.A. 
504,  62  Am.  St.  Rep.  154,  40  S.  W.  705, 
affirmed  in  (1899)  173  U.  S.  404,  43 
L.  ed.  746,  19  Sup.  Ct.  Rep.  419 ;  State 
V.  Missouri  P.  R.  Co.  (1912)  242  Mo. 
339,  147  S.  W.  118,  followed  in  State 
V.  Missouri,  K.  &  T.  R.  Co.  (1912)  242 
Mo.  380,  147  S.  W.  130,  and  in  Smith 
V.  Townley  Mfg.  Co.  (1920)  —  Mo. 
— ,  218  S.  W.  870.  In  Arkansas  Stave 
Co.  V.  State  (1910)  94  Ark.  27,  27 
L.R.A.(N.S.)  255^  140  Am.  St.  Rep.  103, 
125  S.  W.  1001,  wherein  the  statute  re- 
quired all  corporations  doing  business 
in  the  state  to  pay  the  wages  of  their 
employees  semimonthly,  the  court 
said :  "Nor  does  this  act  deny  to  the 
defendant  the  equal  protection  of  the 
law.  It  applies  to  all  corporations. 
Within  the  sphere  of  its  operation,  all 
artificial  persons  are  treated  alike  un- 
der like  circumstances  and  conditions. 
Because  the  act  only  applies  to  corpo- 
rations, and  not  to  natural  persons,  it 
does  not  contravene  the  equal  protec- 
tion clause  of  the  Federal  Constitu- 
tion. Nearly  all  legislation  is  special 
either  in  the  objects  sought  to  be  at- 
tained or  in  its  application  to  classes. 
And  the  general  rule  is  that  legisla- 
tion does  not  infringe  the  constitu- 
tional right  of  equal  protection  where 


all  persons,  whether  natural  or  arti- 
ficial, of  such  class,  shall  be  treated 
alike  under  like  circumstances  and 
conditions.''  And  in  Missouri  it  has 
been  held  that  Laws  1911,  p.  150, 
which  require  corporations  to  pay 
their  employees  semimonthly,  do  not 
constitute  unconstitutional  class  legis- 
lation because  of  the  fact  that  they  do 
not  apply  to  individuals.  State  v.  Mis- 
souri P.  R.  Co.  (1^12)  242  Mo.  339, 
147  S.  W.  118;  State  v.  Missouri,  K. 
&  T.  R.  Co.  (1912)  242  Mo.  380,  147 
S.  W.  130.  In  the  Missouri  P.  R.  Co. 
Case,  the  court  expressly  distin- 
guished corporations  as  a  class  from 
individuals  as  a  class,  saying:  "The 
act  under  consideration  requires  all 
corporations  to  pay  their  employees 
semimonthly,  but  does  not  require  pri- 
vate individuals  or  partnerships,  who 
employ  laborers  in  the  same  manner 
or  in  the  same  fields  of  industry,  to 
make  such  semimonthly  payments.  Is 
there  any  valid  reason  for  this  dis- 
crimination? We  think  there  is.  Per- 
sons performing  labor'  for  individuals 
usually  maintain  some  degree  of  per- 
sonal acquaintance  with  their  employ- 
ers, and  know  their  business  ability 
and  reputation  for  paying  their  debts. 
If  the  employer  be  a  successful  man, 
entirely  honest,  his  laborers  can,  with 
a  fair  degree  of  safety,  depend  upon 
getting  their  wages,  even  though  they 
do  not  receive  same  semimonthly.  It 
is  a  well-known  fact  that  many  men 
with  little  or  no  means  pay  their  debts 
promptly,  and  will  not  incur  obliga- 
tions which  they  cannot  meet;  other 
men  who  could  pay  their  debts  con- 
trive in  some  way  to  avoid  doing  so; 
therefore  the  laborer  who  works  for 
an  individual  can  usually  ascertain 
whether  he  can  safely  depend  upon 
that  individual  to  pay  him.  Besides 
this,  all  the  property  which  an  individ- 
ual may  acquire  during  his  lifetime, 
after  incurring  labor  debts,  will  become 
liable  for  the  pajrment  of  such  debts, 
unlesa  the  debtor  applies  to  a  bank- 
ruptcy court  to  blot  put  his  obliga- 
tions; and  not  many  men  have  sought 
or  will  likely  seek  to  free  themselves 
from  the  obligation  of  labor  debts  in 
that  manner.  With  corporations,  the 
situation    is    different.      Their    em- 
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ployees  frequently  do  not  know  who 
the  shareholders  are.  Corporations 
are  invariably  managed  by  agents; 
and  those  agents  often  have  no  per- 
sonal interest  in  the  success  of  the 
business  which  they  are  employed  to 
supervise.  Corporations  are  usually 
allowed  to  continue  their  operations 
long  after  they  become  insolvent;  and 
frequently  when  they  do  fail  their  em- 
ployees lose  a  considerable  amount  of 
the  wages  they  have  earned,  and 
thereby  much  suffering  and  want  are 
brought  upon  them  and  their  depend- 
ents. In  working  for  corporations,  the 
laborer  has  nothing  but  the  corporate 
property  to  look  to  for  his  wages ;  and 
if  its  property  be  mortgaged,  and  the 
corporation  fails,  or  is  placed  in  the 
hands  of  a  receiver,  he  often  loses  his 
wages,  or  is  forced  to  wait  for  them 
indefinitely.  Individuals  who  employ 
laborers  do  not  so  often  continue  in 
business  after  they  begin  to  lose  mon- 
ey and  are  in  danger  of  failing;  for 
the  individual  employer  knows  that 
his  private  property,  present  and  pro- 
spective, is  likely  to  be  consumed  for 
labor  debts.  The  stockholder  or  own- 
ers of  corporations  stand  on  a  differ- 
ent footing.  Stockholders  who  have 
paid  their  stock  in  full  are  not  liable 
for  debts  of  the  corporation.  More 
frequently  than  otherwise,  agents  of 
corporations  do  not  keep  the  share- 
holders fully  iiiformed  of  its  financial 
condition,  so  that  when  a  failure  oc- 
curs such  stockholders  feel  under  no 
obligation  to  go  down  into  their  pri- 
vate purses  to  pay  the  employees ;  and, 
being  under  no  legal  duty  to  do  so, 
they  allow  the  laborers  to  go  empty- 
handed.  The  foregoing  reasons  fur- 
nish ample  warrant  to  the  legislature 
for  its  action  in  making  a  separate 
class  of  those  persons  who  labor  for 
corporations,  and  for  requiring  that 
such  laborers  be  paid  semimonthly." 
And  in  Skinner  v.  Garnett  Gold-Min. 
Co.  (1899)  96  Fed*.  735,  a  California 
statute  (Stat.  1897,  p.  231)  providing 
that  "every  corporation  doing  business 
in  this  state  shall  pay  at  leadt  once  a 
month  each  and  every  employee  em- 
ployed by  such  corporation  .  .  . 
the  wages  earned  by  such  employee 
during  the  preceding  month,"  etc.,  was 


held  not  to  impose  burdens  upon  cor- 
porations different  from  those  im- 
posed on  the  general  public,  in  viola- 
tion of  constitutional  provisions 
prohibiting  the  granting  of  special 
privileges  or  immunities  to  any  citizens 
or  class  of  citizens,  the  court  observing 
that  all  employees  of  corporations  are 
within  the  provisions  of  the  act,  and 
that  a  classification  of  corporations 
imposing  burdens  upon  them  different 
from  those  imposed  upon  the  general 
public  may  be  made,  provided  such 
classification  be  based  upon  reasonable 
grounds,  and  not  merely  upon  an  arbi- 
trary selection.  For  a  decision  to  the 
effect  that  this  statute  does  violate  the 
*  constitutional  provisions  prohibiting 
the  granting  of  special  privileges  or 
immunities  to  any  citizens  or  class  of 
citizens,  see  Johnson  v.  Goodyear  Min. 
Co.  (1899)  127  CaL  4,  47  L.R.A.  ,338, 
78  Am.  St.  Rep.  17,  59  Pac.  304,  as  set 
out  and  quoted  infra  this  subdivision. 
And  in  Arizona  Power  Co.  v.  State 
(1917)  19  Ariz.  114,  166  Pac.  275,  the 
court  upheld  a  law  which  required  cor- 
porations generally  to  pay  at  once  the 
wages  of  employees  leaving  their  serv- 
ice. And  South  Carolina  Civ.  Code 
1912,  §  3812»  which  required  corpora- 
tions to  pay  discharged  employees 
within  twenty-four  hours  thereafter, 
subject  to  a  penalty  for  further  delay, 
was  held  in  Wynne  v.  Seaboard  Air 
Line  R.  Co.  (1913)  96  S.  C.  1,  79  S.  E. 
521,  Ann.  Cas.  1916B,  133,  not  to  un- 
constitutionally deprive  corporations 
of  the  equal  protection  of  the  laws, 
but  rather  to  be  a  valid  exercise  of 
the  state's  police  power. 

And  in  Rhode  Island  it  has  been 
held  that  a  statute  requiring  "every 
corporation,  other  than  religious,  lit- 
erary, or  charitable  corporations,"  to 
pay  their  employees  weekly,  does  not 
constitute  unconstitutional  class  legis- 
lation in  that  it  excepts  certain  named 
corporations.  State  v.  Brown  &  S. 
Mfg.  Co.  (1892)  18  R  !•  16,  17  L.R.A. 
856,  25  Atl.  246.  This  was  upon  the 
theory  that  the  excepted  corporations, 
namely,  "religious,,  literary,  or  chari- 
table corporations,"  belong  to  a  dif- 
ferent class  than  ordinary  business 
corporation^.  The. court  said:  "Stress 
has  been  laid  upon  the  fact  that  chap- 
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ter  918  applies  only  to  certain  kinds 
of  corporations,  as  it  does  not  include 
religious,  literary,  or  charitable  cor- 
porations. The  excepted  corporations 
rarely,  if  ever,  have  capital  stock, 
rarely,  if  ever,  are  prosecuted  merely 
for  pecuniary  s^ain,  and,  beins:  for  the 
spiritual,  mental,  or  physical  eleva- 
tion of  mankind,  would  not  come  with- 
in the  ends  to  be  subserved  by  the  act 
as  to  other  corporations.  The  differ- 
ent aspect  from  other  corporations 
with  which  they  are  regarded  by  the 
state  is  clearly  indicated  by  the  con- 
stitutional provisions  requiring  peti- 
tions for  acts  of  incorporation  in  gen- 
eral, presented  to  the  general  as- 
sembly, to  be  continued  until  another* 
election  of  members  shall  have  taken 
place,  and  public  notice  thereof  to  be 
given;  whereas,  petitions  for  acts  of 
incorporation  for  religious,  literary,  or 
charitable  purposes  may  be  acted  on 
at  any  time  without  such  continuance 
and  notice.  R.  I.  Const,  art.  4,  §  17. 
We  fail  to  see  any  force  in  the  objec- 
tion that  an  invidious  distinction  has 
been  made  in  favor  of  such  corpora- 
tions.'' And  it  has  been  held  that  Ver- 
mont Act,  Dec.  10,  1906,  p.  114,  No. 
117,  which  required  mining,  quarrying, 
manufacturing,  mercantile,  telegraph, 
telephone,  railroad,  or  other  transpor- 
tation corporation,  and  an  incorpo- 
rated express,  water,  electric  light,  or 
power  company  doing  business  in  the 
state  to  pay  employees  weekly,  and 
provided  a  penalty  for  each  failure, 
does  not  deprive  a  railroad  company 
of  the  equal  protection  of  the  laws, 
although  it  did  not  include  all  corpora- 
tions. Lawrence  v.  Rutland  R.  Co. 
(1907)  80  Vt.  370, 15  L.R.A.(N.S.)  350, 
67  Atl.  1091,  13  Ann.  Cas.  475,  hold- 
ing that  the  act  could  be  sustained 
either  as  an  exercise  by  the  state  of 
its  reserved  power  to  alter  and  amend 
the  defendant's  charter,  or  upon  the 
theory  that  special  legislation  does  not 
contravene  the  equality  clause  of  the 
14th  Amendment;  if,  within  the  sphere 
of  its  operation,  all  persons  within  its 
provisions  are  treated  alike,  in  like 
circumstances  and  conditions.  And  in 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul 
(1897)  64  Ark.  83,  37  L.R.A.  504,  62 
Am.  St.  Rep.  154,  40  S.  W.  705,  affirmed 


in  (1899)  173  U.  S.  404,  43  L.  ed.  746, 
19  Sup.  Ct.  Rep.  419,  it  was  held  that  a 
state  which  reserved  power  to  alter 
corporate  charters  could  lawfully  en- 
act that  railroad  companies  shall  pa; 
their  employees  when  discharged  their 
unpaid  wages  then  earned,  without  de- 
duction, etc.,  and  that  such  a  statute, 
by  imposing  such  liability  on  one  class 
of  corporations  (railroad  companies) 
alone,  did  not  deny  them  the  equal  pro- 
tection of  the  laws  as  guaranteed  by 
the  14th  Amendment.  In  reaching  this 
conclusion.  Battle,  J.,  speaking  for  the 
supreme  court  of  Arkansas,  said: 
'The  railroad  companies  contend  that 
they  are  'persons,'  within  the  meaning 
of  that  word  as  used  in  the  14th 
Amendment  of  the  Constitution  of  the 
United  States;  and  that  the  act  in 
question  ...  is  in  violation  of  the 
Amendment  in  this,  that  it  denies  to 
them  the  'equal  protection  of  the  law.' 
If  it  be  conceded  that  they  are  persons, 
as  contended,  it  would  not  follow  that 
they  are  entitled  to  all  the  rights  of 
natural  persons.  They  possess  only 
those  rights,  powers,  or  properties 
which  the  charters  of  their  creation 
confer  upon  them,  either  expressly  or 
as  incidental  to  their  existence.  The 
same  is  true  of  all  other  corporations. 
All  of  them  are  creatures  of  the  legis- 
lature. In  their  creation  the  legisla- 
ture could  and  did  divide  them  into 
classes,  and  give  to  each  class  such 
rights,  capacities,  and  powers  as  it 
saw  fit.  Neither  has  the  right  to  com- 
plain of  a  discrimination  in  favor  of 
one  against  the  other,  or  that  all  or 
any  of  the  rights  of  natural  persons 
have  not  been  given  to  it.  .  .  .  The 
Act  of  March  25,  1889,  does  not  inter- 
fere with  the  disposition  or  control  of 
the  property  of  railroad  companies, 
with  their  vested  rights,  or  with  con- 
tracts already  made.  All  it  requires 
them  to  do  is  to  pay  the  wages  earned 
by  their  servants  or  employees  under 
contracts  entered  into  after  its  enact- 
ment, at  the  time  they  discharge  them 
or  refuse  to  give  them  further  employ- 
ment. The  effect  of  this  requirement 
is  to  make  the  wages  payable  at  the 
time  of  the  discharge  or  refusal  to 
employ,  and  to  limit  the  right  to  con- 
tract.    But   this    right   was    derived 
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from  the  laws  under  which  the  rail- 
road companies  were  organized,  and, 
according  to  the  cases  cited,  was  sub- 
ject to  be  limited,  regulated,  and  con-t 
trolled  by  the  general  assembly,  under 
the  Constitution  of  this  state,  when- 
ever, in  its  opinion,  it  may  be  bene- 
ficial to  the  public,  in  such  manner  as 
may  be  just  fo  the  corporators.  Con- 
sequently, no  right  of  the  railroad 
companies  was  violated  by  the  act  in 
limiting  the  right  to  contract."  And 
the  provisions  of  the  New  York  Labor 
Law  (Consol.  Laws,  chap.  31,  §§  10, 
11)  which  require  steam  railroad  com- 
panies to  pay  their  employees  semi- 
monthly have  been  held  not  to  deny 
Bteam  railroads  the  equal  protection 
of  the  law.  Thus,  in  New  York  C.  & 
H.  R.  R.  Co.  V.  Williams  (1910)  199 
N.  Y.  108,  35  L.R.A.(N.S.)  549,  92  N. 
E.  404,  the  court  of  appeals,  in  affirm- 
ing (1909)  136  App.  Div.  904,  139  Am. 
St  Rep.  850,  120  N.  Y.  Supp.  1137, 
which  affirmed  (1909)  64  Misc.  15,  118 
N.  Y.  Supp.  785,  which  upheld  the 
classification,  said:  "A  classification 
of  corporations  with  reference  to  their 
relations  to  the  public  is  manifestly 
reasonable.  No  other  corporations  oc- 
cupy precisely  the  same  relation  to  the 
public  as  steam  surface  railroad  com- 
panies, and  the  fact  that  no  other  cor- 
porations may  have  been  subjected  to 
the  same  requirement  in  respect  to  the 
payment  of  wages  does  not  invalidate 
the  requirement.  As  long  as  the  clas- 
sification has  a  basis  in  reason,  and  all 
corporations  of  the  same  class  are 
treated  alike,  the  action  of  the  legisla- 
ture may  not  be  condemned  by  the 
courts  for  inequality."  This  decision 
was  followed  in  the  later  case  of  Erie 
R.  Co.  V.  Williams  (1910)  199  N.  Y. 
525,  92  N.  E.  1084,  which  was  subse- 
quently afibrmed  by  the  Supreme  Court 
of  the  United  States  in  (1914)  233  U. 
&  685,  58  L.  ed.  1155,  51  L.R.A.(N.S.) 
1097,  34  Sup.  Ct.  Rep.  761. 

But  in  a  number  of  cases  statutes 
relating  to  corporations  alone  have 
been  held  unconstitutional,  but  this 
conclusion  has  in  the  majority  of  the 
cases  been  based  on  the  fact  that  the 
particular  statutes  under  considera- 
tion did  not  apply  to  all  corporations 


or  to  all  of  the  employees  of  the  cor- 
porations involved. 

Thus,  as  stated  in  the  reported  case 
(Davidow  v.  Wadsworth  Mfg.  Co. 
ante,  605),  Burns's  Anno.  Stat.  (Ind.) 
1914,  §§  2683c  and  2683d,  which- re- 
quired railroad  companies  to  pay  em- 
ployees who  voluntarily  quit  or  were 
discharged  the  full  wage  due  them 
within  seventy-two  hours  after  the 
termination  of  the  services,  and  pro- 
vided a  penalty,  was  held  in  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Schpler  (1914) 
182  Ind.  57,  L.R.A.1915A,  884,  105  N. 
E.  567,  to  constitute  class  legislation 
in  that  it  unreasonably  singled  out 
railroad  companies.  In  reaching  this 
conclusion  the  court  in  its  argument 
distinguished  the  case  of  Seelyville 
Coal  &  Min.  Co.  v.  McGlosBon  (1906) 
166  Ind.  561,  117  Am.  St.  Rep.  396, 
77  N.  E.  1044,  9  Ann.  Cas.  234,  which, 
as  shown  infra,  reached  a  contrary 
conclusion  with  respect  to  another  In- 
diana statute,  saying :  "There  is  noth- 
ing in  the  act  under  consideration 
which  suggests  a  valid  basis  for  the 
classification  which  it  makes.  It  is 
not  designed  to  regulate  the  business 
of  common  carriers,  nor  has  it  any 
reference  to  the  hazards  peculiar  to 
the  operation  of  railroads.  In  brief, 
no  good  reason  appears  for  requiring 
railroads  to  pay  in  accordance  with 
the  provisions  of  this  act  those  who 
leave  their  service,  while  manufactur- 
ing corporations  and  other  employers 
of  labor  are  excepted  from  its  opera- 
tion. .  .  •  Our  attention  is  called 
to  the  case  of  Seelyville  Coal  &  Min. 
Co.  V.  McGlosson  (1906)  166  Ind.  566, 
117  Am.  St.  Rep.  396,  77  N.  E.  1046, 
9  Ann.  Cas.  234,  as  decisive  of  the 
question  presented  by  this  appeal,  but 
the  act  there  under  consideration  dif- 
fers materially  from  the  one  which  is 
now  challenged.  To  quote  from  the 
opinion  in  that  case:  'It  will  be  noted 
that  the  provisions  of  §  1  of  the 
statute  include  or  apply  to  all  persons, 
natural  or  artificial,  engaged  "in  min- 
ing coal,  ore,  or  other  minerals,  or  in 
quarrying  stone,  or  engaged  in  manu- 
facturing iron,  steel,  lumbes,  staves, 
heading  barrelis,  brick,  tile  machinery, 
agricultural  or  mechanical  imple- 
ments, or  any  article  of  merchandise." 


622 


AMERICAN  LAW  REPORTS,  ANNOTAtED.  [12  A.L.R. 


This  classification  certainly  cannot  be 
said  to  be  narrow,  unreasonable,  or 
arbitrary/  That  statute  operates 
equally  on  all  persons  engaged  in  any 
one  of  the  great  group  of  manufactur- 
ing' and  mining  industries,  but  the 
present  act  is  applicable  only  to  one 
particular  type  of  common  carriers, 
the  railroads,  and  grants  to  the  eim- 
ployees  of  railroads  privileges  which 
are  not  given  to  any  other  class  of 
laboring  men.  It  will  be  noted  that 
the  act  applies  to  any  employee  who 
voluntarily  quits  the  service  of  a  rail- 
road, as  well  as  the  one  who  is  dis- 
charged. It  must  therefore  apply  as 
well  to  one  who  voluntarily  quits  the 
service  without  .just  cause  of  com- 
plaint as  to  one  who  is  discharged  by 
the  corporation  without  any  reason 
therefor.  If  the  act  applied  only  to 
discharged  employees  a  different  ques- 
•  tion  would  be  presented.  When  the 
act  was  passed  there  was  no  statute 
relating  to  the  time  of  payment  of 
wages  of  railroad  employees,  but  in 
1913  (Acts  1913,  p.  47 ;  Burns's  Arnio. 
Stat.  1914,  §  7989a)  a  statute  was 
passed  requiring  all  employers  of  la- 
bor to  pay  their  employees  semi- 
monthly. If  the  act  in  controversy 
can  be  held  valid,  we  would  have  a 
present  situation  where  the  faithful 
employee  who  is  working  regularly 
can  only  demand  payment  of  his  wages 
semimonthly,  while  one  who  volun- 
tarily quits  the  service  of  a  railroad 
company  without  cause  must  be  paid 
in  seventy-two  hours.  There  is  no  just 
reason  for  such  discrimination.  The 
classification  made  in  the  act  before 
us  is  arbitrary  and  without  any  valid 
reason  for  its  basis.  For  the  reasons 
above  stated,  we  hold  that  §§  2683c  and 
2683d,  Bums's  Anno.  Stat.  1914,  are 
unconstitutional  and  invalid.''  And  the 
decision  in  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Schuler  (Ind.)  supra,  was  re- 
lied upon  and  followed  in  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Burdalow  (1914)  57 
Ind.  App.  267,  106  N.  E.  902. 

And  in  San  Antonio  &  A.  P.  R.  Co. 
V.  Wilson  (1892)  4  Tex.  App.  Civ.  Cas. 
(Willson)  565,  19  S.  W.  910,  Texas 
Acts  1887,  p.  72  (Acts  20th  Legis.  p. 
72),  which  provided  that  whenever 
any  railroad  company  shall  discharge 


any  employee  or  whenever  the  time  of 
such  an  employee  shall  expire,  or 
whenever  a  railroad  shall  owe  an  em- 
ployee, it  shall  within  fifteen  days 
after  demand  pay  to  the  demanding 
employee  the  amount  due,  i^nd  de- 
clared that  a  failure  subjected  the 
defaulting  employer  to  a  20  per  cent 
penalty, — ^was  held  to  constitute  spe- 
cial class  legislation  in  that  it  singled 
out  a  single  class  of  corporations  and 
only  a  part  of  a  class  of  employers. 
The  court  said :  "Conceding  that  the 
legislature  has  the  right  to  enforce 
ordinary  labor  claims  by  penalties,  it 
certainly  cannot  select  a  certain  class 
for  the  e^cercise  gf  such  legislation. 
The  doctrine  is  often  stated  that  a 
statute  is  general  and  uniform  in  its 
operation,  and  not  subject  to  the  ob- 
jection of  being  'class  legislation,' 
when  it  affects  equally  all  who  are 
brought  within  the  relations  and  cir- 
cumstances provided  for,  though  it 
may  not  operate  on  every  citizen.  3 
Am.  &  Eng.  Enc.  Law,  697.  But  it  by 
no  means  follows  that  the  legislature 
have  the  right  to  impose  any  burden 
by  simply  placing  it  on  all  the  individ- 
uals of  a  certain  class.  It  must  rest 
upon  some  reason  upon  which  it  could 
be  defended.  Unquestionably,  the  leg- 
islature may  subject  any  occupation, 
business,  or  class  to  reasonable  regu- 
lations, when  required  by  public  in- 
terest and  welfare,  but  in  all  illustra- 
tions of  the  exercise  of  this  power  it 
will  be  found  there  was  some  circum- 
stance of  threatened  damage  to  the 
public  that  required  the  regulation. 
•  .  .  We  think  that  an  exception 
that  undertakes  to  single  out  a  single 
class,  and  attach  a  penalty  to  a  fail- 
ure to  pay  one  class  of  their  creditors, 
is  not  'the  law  of  the  land,'  and  can- 
not be  sustained.  .  .  .  The  propo- 
sition here  is  to  single  out  railway 
companies,  and  attach  a  penalty  of  20 
per  cent  for  failure  to  pay  servants' 
wages.  It  is  impossible  to  regard  the 
excess  beyond  the  amount  of  the  debt 
other  than  a  penalty.  It  is  not  rest- 
ing on  contract,  but  is  a  penalty  of 
fine  for  punishment.  It  does  not  apply 
to  telegraph,  telephone,  or  express 
companies,  warehouses,  elevators, 
mills,  street  railways,  gas  and  electric 
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companies,  or  hotels,  nor  to  any  of  the 
various  enterprises  of  public  neces- 
sity, interest,  and  convenience  to 
which  it  might  properly  be  applied." 
A  similar  conclusion  was  reached  in 
the  later  case  of  Missouri,  K.  &  T.  R. 
Co.  V.  Braddy  (1911)  —  Tex.  Civ.  App. 
— ,  135  S.  W.  1059. 

And  in  Braceville  Goal  Go.  v.  Peo- 
ple (1893)  147  III  66,  22  L.R.A.  340, 
37  Am.  St.  Rep.  206,  35  N.  E.  62,  a 
statute  requiring  weekly  payment  of 
wages  *'by  every  manufacturing,  min- 
^  ing,  quarrying,  lumbering,  mercantile, 
'street,  electric  and  elevated  railway, 
steamboat,  telegraph,  telephone, .  and 
municipal  corporation,  and  every  in- 
corporated repress  company  and  wa- 
ter company,''  was  held  to  make  an 
unconstitutional  discrimination  be- 
tween the  enumerated  corporations 
and  others  which  were  organized  for 
pecuniary  profit  and  employed  labor. 
Shope,  J.,  speaking  for  the  court, 
argued  as  follows:  "The  act  under 
consideration  applies  not  to  all  Cor- 
porations existing  within  the  state,  or 
to  all  that  have  been  or  may  be  organ- 
ized for  pecuniary  profit  under  the 
general  incorporation  laws  of  the 
state.  There  is  no  attempt  to  make  a 
distinction  between  corporations  and 
individuals  who  may  employ  labor. 
The  slightest  consideration  of  the  act 
will  demonstrate  that  many  corporii- 
tions  that  may  be  and  are  organized 
and  doing  business  under  the  laws  are 
not  included  within  the  designated 
corporations.  No  reason  can  be  found 
that  would  require  weekly  payments 
to  the  employees  of  an  electric  railway 
that  would  not  require  like  payment 
by  an  electric  light  or  gas  company, 
to  a  corporation  engaged  in  quarry- 
ing or  lumbering  that  would  not  be 
equally  applicable  to  a  corporation  en- 
gaged in  erecting,  repairing,  or  re- 
moving buildings  or  other  structures ; 
to  mining  that  would  not  exist  in  re- 
spect of  corporations  engaged  in  mak- 
ing excavations  and  embankments  for 
roads,  canals,  or  other  public  or  pri- 
vate improvements  of  like  character; 
that  vnll  apply  to  a  street  or  elevated 
railway  that  will  not  make  it  equally 
important  in  other  modes  of  transpor- 
tation of  freight  and  passengers.    The 


public  records  of  the  state  will  show, 
and  it  is  a  matter  of  common  knowl- 
edge, that  very  many  corporations 
have  been  organized  and  are  doing 
business  in  the  state  which  necessarily 
employ  large  numbers  of  men  that  are 
not  included  within  the  act  under  con- 
sideration." 

And  Kansas  Gen.  Stat.  1915,  §§ 
5873,  5879  (Laws  1893,  chap.  187,  §§ 
1,  7),  which  required  all  private  cor- 
porations doing  business  in  the  state, 
except  steam  surface  railways  and 
corporations  engaged  in  the  produc- 
tion of  farm  and  dairy  products,  to 
pay  their  employees  weekly,  and  pro- 
vided for  an  attorney's  fee  in  a  suit 
therefor,  were  held  in  Anderson  v. 
Uncle  Sam  Oil  Co.  (1920)  106  Kan. 
483,  186  Pac.  198,  to  constitute  unlaw- 
ful class  legislation,  the  court  saying: 
"No  reason  is  apparent  for  coippelling 
a  corporation  to  pay  an  attorney's  fee 
in  an  action  by  an  employee  to  collect 
his  wages,  when  a  like  liability  is  not 
imposed  on  an  individual  nor  a  part- 
nership. All  are  persons,  within  the 
meaning  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States, 
BO  far  as  property  rights  are  con- 
cerned, and  are  entitled  to  the  equal 
protection  of  the  laws  of  the  state. 
•  .  .  Why  should  steam  surface 
railroads  be  excluded  from  the  opera- 
tions of  the  law,  and  all  other  kinds  of 
railroads  be  included;  and  why  should 
corporations  engaged  in  the  produc- 
tion of  farm  and  dairy  products  be 
excluded,  and  other  corporations  be 
included?  No  reasonable,  satisfac- 
tory answer  can  be  given  to  these 
questions." 

And  in  Slocum  v.  Bear  Valley  Irrig. 
Co.  (1898)  122  CaL  555,  68  Am.  St: 
Bep.  68,  55  Pac.  403,  a  California  act 
(Stat.  1891,  p.  195),  providing  that 
"every  corporation  doing  business  in 
this  state  shall  pay  the  mechanics  and 
laborers  employed  by  it  the  wages 
earned  by  and  due  them  weekly  or 
monthly,  on  such  day  in  each  week  or 
month  as  shall  be  selected  by  such  cor- 
poration;" and  '  providing,  further, 
that  a  violation  of  the  act  ''shall  en- 
title each  of  such-  mechanics  and  la- 
borers to  a  li^n  on  air  the  property  of 
said   corporation  for  the  ahiount  of 
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their  wages,  which  lien  shall  take 
preference  over  al!  other  liei^s,  except 
duly  recorded  mortgages  or  deeds  of 
trust,'' — ^was  held  unconstitutional  as 
class  legislation,  and  an  attempt  to 
make  a  mere  arbitrary  classification 
not  founded  upon  natural  differences, 
or  differences  defined  by  the  Constitu- 
tion, as  such  act  would  give  a  lien  in 
favor  of  laborers  and  mechanics  who 
are  employed  by  the  week  or  month, 
and  not  to  those  otherwise  employed. 
And  Burns's  Anno.  Stat.  (Ind.) 
1901,  §§  7056,  7057  (Acts  1885,  chap. 
21),  which  required  "every  company, 
corporation,  or  association"  doing 
business  in  the  state  to  pay  "em- 
ployees engaged  in  manual  or  me- 
chanical labor"  at  least  once  a  month, 
and  provided  a  penalty  for  breach,  has 
been  held  unconstitutional  on  the  the- 
ory that  it  constituted  unlawful  class 
legislation  in  that  it  imposed  on  cor- 
porations and  some  of  their  employees, 
and  not  on  individuals  and  certain  oth- 
er employees  who  were  engaged  in 
"manual  or  mechanical  labor."  To- 
ledo, St.  L.  &  W.  R.  Co.  V.  Long  (1907) 
169  Ind.  316,  124  Am.  St.  Rep.  226,  82 
N.  E.  757;  Smith  v.  Ohio  Oil  Co.  (1909) 
43  Ind.  App.  735,  86  N.  E.  1027.  And 
see  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Burdalow  (1914)  57  Ind.  App.  267, 
106  N.  E.  902.  In  Toledo,  St.  L.  &  W. 
R,  Co.  V.  Long  (Iiid.)  supra,  the  court 
said:  "It  will  be  observed  that  said 
sections,  so  far  as  they  affect  em- 
ployers, only  apply  to  'every  company, 
corporation,  or  association,'  and,  so 
far  as  their  employees  are  concerned, 
only  apply  to  those  'engaged  in  man- 
ual or  mechanical  labor  for  every  com- 
pany, corporation  or  association,'  but 
deny  the  right  to  such  of  their  em- 
Ifloyees  as  are  not  'engaged  in  manual 
or  mechanical  labor.'  Employees  of 
an  individual,  although  engaged  in 
manual  or  mechanical  labor  for  such 
individual,  are  excluded  from  the 
benefit  of  said  sections  of  the  statute. 
They  give  the  right  to  recover  penal- 
ties and  attorneys'  fees  to  a  certain 
class  of  employees  of  companies,  cor- 
porations, and  associations,  but  deny 
sucli  right  to  the  same  class  of  em- 
ployees of  an  individual  engaged  in 
the  same  business  under  the  same  con- 


ditions. They  impose  new  burdens  on 
'every  company,  corporation,  and  as- 
sociation' doing  business  in  the  state, 
while  an  individual  engaged  in  like 
business  under  like  circumstances  and 
conditions  is  left  without  any  such 
burden." 

And  in  Johnson  v.  Goodyear  Min. 
Co.   (1899)   127  Cal.  4,  47  LR.A.  338, 
78  Am.  St  Rep.  17,  59  Pac.  304,  Cali- 
fornia Stat.  1897,  p.   231,  which  re- 
quired corporations  to  pay  in  lawful 
money  at  least  once  a  month  each  and 
every  employee  employed  by  them  in^ 
its  business  or  in  the  performance  of 
labor  for  them,  the  wages  earned  by 
such  employee  during  the  preceding 
month,  provided,  however,  that  if,  at 
the  time   of  payment,   any   employee 
shall  be  absent  or  not  engaged  in  his 
usual    employment,   he   shall   be   en- 
titled to  such  payment  at  any  time 
thereafter  on  demand;  and  gave  a  lien 
for  wages  to  employees,  upon  a  failure 
to  make  monthly  payments,  upon  all 
the   property   of   the   corporation   in 
preference  to  all  other  liens,  except 
certain   mortgages,   etc.,   without  re- 
quiring any  description  of  the  prop- 
erty, or  notice  in  any  manner  to  make 
the  lien  valid,  and  among  other  things 
provided  a  pecuniary   penalty  for  a 
violation  of  the  act,  imposed  an  attor- 
ney's fee  in  case  of  suit,  and  pro- 
hibited a  corporation  from  requiring 
any  employee  to  make  any  agreement 
to  accept  wages  at  longer  periods  as 
a  condition  of  employment, — was  held 
to  be  an  unconstitutional  discrimina- 
tion  against   corporations   and   their 
employees  in  that  it  established  un- 
lawful classes   and   created   unequal 
rights  among  persons  belonging  to  the 
same  class.    In  reaching  this  conclu- 
sion the  court  said:     "It.  will  be  ob- 
served that  the  act  in  question  applies 
only  to  two  classes  of  persons :    First, 
corporations   doing   business   in   this 
state,  and  not  to  corporations  of  any 
other  class;  second,  to  laborers  per- 
forming labor  for  such  corporations. 
It  does  not  apply  to  the  thousands  of 
laborers  who  may  be  employed  by  in- 
dividuals   or    copartnerships    in    the 
many   and   varied   industries   of  the 
state.    The  word  'corporation'  in  the 
act    means    those    artificial    persons 
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created  and  existing  under  the  laws 
of  this  or  some  other  state;  but  the 
word  'corporation/  as  to  the  rights  of 
defendants,  must  be  treated  as  though 
it  means  the  name  of  all  the  individ- 
uals who  are  members  of  the  corpora- 
tion.  It  has  long  been  settled  that  the 
word  'person/  within  the  meaning  of 
the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  applies  to  a 
corporation.    ...    In  discussing  the 
provisions  of  the  statute  in  question 
it  will,  therefore,  be  regarded  as  set- 
tled that  the  word  'corporation'  refers 
to  the  members  who  constitute  the  cor- 
poration, and  that  the  rights  of  a  cor- 
poration are  to  be  measured  by  the 
Bame  laws  as  the  rights  of  a  person. 
The  law  should  be  made  for  all  alike, 
—for  the  rich  as  well  as  the  poor,  for 
the  corporation  as  well  as  the  laborer. 
In  Cooley   on  Constitutional   Limita- 
tions, 6th  ed.  p.  483,  it  is  said:     'But 
everyone  has  a  right  to  demand  that 
he  be  governed  by  general  rules;  and 
a  special  statute  which,  without  his 
consent,  singles  his  case  out  as  one  to 
be  regulated  by  a  different  law  from 
that  which  is  applied  in  all  similar 
cases,  would  not  be  le^ritimate  legisla- 
tion, but  would  be  such  an  arbitrary 
mandate  as  is  not  within  the  province 
of  free  governments.    Those  who  make 
the  laws  are  to  govern  by  promulgated 
established  laws,  not  to  be  varied  in 
particular  cases,  but  to  have  one  rule 
for  rich  and  poor,  for  the  favorite  at 
court  and  the   countryman  at  plow. 
This  is  a  maxim  in  constitutional  law, 
and  by  it  we  may  test  the  authority 
and  binding  force  of  legislative  enact- 
ments.'   .    .    .    Applying  these  prin- 
ciples to  this  act,  it  is  clearly  uncon- 
stitutional.    It  gives  a  first  lien  to 
laborers  for  the  amount  due  them  from 
corporations   doing   business   in  this 
state  upon  all  the  real  and  personal 
property    of   such    corporations,   and 
does  not  even  require  any  description 
of  the  property,  or  notice  in  any  man- 
ner, in  order  to  make  such  lien  valid. 
It  seems  to  give  the  laborer  the  right 
to  an  attachment  against  the  property 
of  the  corporation,  without  requiring 
him  to  make  the  affidavit  and  file  the 
undertaking  required  of  all  other  per- 
sons in  order  to  procure  such  attach- 
12  A.L.R.— 40. 


ment.    It  does  not  give  this  lien  to  any 
other  class   of   laborers.     The  thou- 
sands of  laborers  for  individuals  or 
copartnerships    in    the    like    employ- 
ment do  not  have  the  benefit  of  it. 
The  laborer  toiling  at  the  same  kind 
of  labor,  felling  the  forest,  tilling  the 
soil,  or  digging  in  the  bowels  of  the 
earthy  has  no  such  lien  if  he  is  not- 
working  for  a  corporation  doing  busi- 
ness in  this  state.    The  lien  attaches 
to  the  property  of  such  corporation, 
but  not  to  the  property  of  an  individ- 
ual under  precisely  the  same  circum- 
stances.   Under  general  law  liens  are 
given  to  all  mechanics,  artisans,  la- 
borers, or  materialmen,  and  against 
all  persons  and  corporations.    Under 
the  present  statute  a  lien  is  given  to 
laborers  performing  labor  for  the  par- 
ticular corporations  named.    All  oth- 
er persons  in  the  state,  after  obtain- 
ing an  ordinary  money  judgment,  must 
enforce  it  by  the  writ  of  execution; 
but  laborers  for  such  corporations  un- 
der this  statute  have  the  right  to  have 
the  court  declare  the  amount  found 
due  them  a  lien  on  all  the  property 
of  the  corporation,  which  shall  take 
preference  over  all  other  liens  except 
recorded  mortgages  and  deeds  of  trust. 
.     .     .  The  corporation  is  prohibited 
from  setting  up  any  defense  to  the 
action  except  some  two  or  three.    Mat- 
^  ters  which  might  be  pleaded  as  a  de- 
fense by  all  other  persons  in  the  state 
are  not  allowed  to  be  so  pleaded  by 
the    corporation.     If   the   legislature 
could  deprive  the  corporation  of  some 
of  the  defenses  which  other  litigants 
on  like  terms  are  allowed,  it  could,  by 
a  Draconian  edict,  deprive  it  of  all  of 
them,  and  say  at  once  that  the  corpora- 
tion should  make  no  defense  whatever 
to  the  action."     For  a  contrary  con- 
clusion   reached    in    construing    the 
same  statute,  see  Skinner  v.  Garnett 
Gold-Min.  Co.  (1899)  96  Fed.  736,  as 
set  out  supra,  this  subdivision. 

In  Braceville  Coal  Co.  v.  People 
(1893)  147  111.  66,  22  L.R.A.  340,  37 
Am.  St.  Rep.  206,  85  N.  E.  62,  a  statute 
which  regulated  the  time  at  which 
certain  specified  corporations  should 
pay  their  employees  was  held  not  to  be 
a  general  law,  and  consequently,  if  re- 
garded as  an  attempt  to  modify  the 
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charters  of  such  corporations,  was  in- 
valid as  in  conflict  with  a  constitu- 
tional provision  that  ''no  corporation 
shall  be  created  by  special  laws,  or  its 
charter  extended,  changed,  or  amend- 
ed." 

b.  Due  process  of  law;  guaranty  of  lib' 
ertp  and  property. 


It  has  been  held  that  statutes  regu- 
lating the  time  of  payment  of  wages, 
which  apply  to  all  private  employers, 
both  corporate  and  individual,  and  all 
private  employees  or  wage  earners, 
and  provide  for  a  penalty  in  the  shape 
of  additional  wages  recoverable  by 
aggrieved  employees,  do  not  deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law  as  guar- 
anteed by  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 
Moore  v.  Indian  Spring  Channel  Gold 
Min.  Co.  (1918)  37  Cal.  App.  370,  174 
Pac.  378;  Manford  v.  Singh  (1919)  40 
Cal,  App.  700,  181  Pac.  844. 

And  in  Massachusetts,  in  holding 
that  a  statute  extending  to  individuals 
the  application  of  a  statute  requiring 
corporations  to  pay  their  employees 
weekly  was  within  the  power  of  the 
legislature  under  the  Massachusetts 
Constitution,  which  extends  such  pow- 
er to  ''all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  and 
ordinances,"  and  not  unconstitutional 
as  violative  of  constitutional  rights  to 
liberty  and  property,  the  court  in  Re 
Opinion  of  Justices  (Re  House  Bill  No. 
1230)  (1895)  163  Mass.  589,  28  L.R.A. 
844,  40  N.  E.  713,  said:  "We  can- 
not  say,  as  matter  of  law,  that  the 
legislation  proposed  is  so  plainly 
not  wholesome  or  reasonable  that  the 
general  court  may  not  judge  it  to  be 
for  the  good  and  welfare  of  the  com- 
monwealth. We  know  of  no  reason 
derived  from  the  Constitution  of  the 
commonwealth  or  of  the  United  States 
why  there  must  be  a  distinction  made 
in  respect  to  such  legislation  between 
corporations  and  persons  engaged  in 
manufacturing,  when  both  do  the  same 
kind  of  business.  The  existing  stat^ 
utes  on  the  subject,  relating  to  manu- 
facturing corporations,  we  do  not  re- 
gard as  having  been  passed  necessa- 
rily in  amendment  of  their  charters. 


They  relate  to  all  the  corporations  de- 
scribed, whether  there  is  any  power 
reserved  in  the  legislature  to  amend 
their  charters  or  not,  and  they  do  not 
purport  to  have  been  passed  for  the 
purpose  of  restricting  the  corporate 
powers  of  the  corporations.  Without 
attempting  to  define  the  limits  of  the 
power  of  the  general  court  in  Massa- 
chusetts to  control  the  right  of  its  in- 
habitants to  make  contracts  generally, 
we  cannot  say  that  a  statute  requiring 
manufacturers  to  pay  the  wages  of 
their  employees  weekly  is  not  one 
which  the  general  court  has  the  con- 
stitutional power  to  pass,  if  it  deems 
it  expedient  to  do  so."  The  decision 
in  this  case  was  followed  in  Com.  v. 
Dunn  (1898)  170  Mass.  140,  49  N.  £. 
110. 

So,  in  Arkansas  Stave  Co.  v.  State 
(1910)  94  Ark.  27,  27  L.R.A.(N.S.) 
255,  140  Am.  St.  Rep.  103,  125  S.  W. 
1001,  in  holding  that  a  statute  requir- 
ing corporations  doing  business  in  the 
state  to  pay  their  employees  semi- 
monthly did  not  deprive  such  corpora- 
tions of  their  liberty  or  property  with- 
out due  process  of  law,  the  court  said: 
"The  right  freely  to  acquire  property 
and  the  liberty  to  make  contracts  in 
respect  thereto  and  in  regard  to  one's 
business  are  fundamental,  and  it  has 
been  often  held  that  this  right  and 
liberty  are  under  the  protecting  power 
of  this  clause  of  the  14th  Amendment. 
But  even  in  the  case  of  individuals  it 
has  been  held  that  the  right  to  make 
contracts  is  not  absolute,  and  that  it  is 
subject  to  certain  limitations  which 
the  state  may  impose.  .  .  .  But  in 
this  case  the  defendant  is  not  a  nat- 
ural person,  but  a  corporation.  It  is 
but  the  creature  of  the  legislature.  It 
'possesses  only  those  rights,  powers, 
or  property  which  the  charter  of  its 
creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  exist- 
ence.' The  source  from  which  it  has 
secured  its  right  to  enter  into  con- 
tracts is  the  legislature,  and  this  right 
may  be  altered  or  amended  by  the 
power  that  granted  it.  The  appellant 
was  created  under  and  by  virtue  of  the 
general  incorporation  laws  of  the 
state,  and  these  laws  were  enacted  in 
pursuance  of  the  provisions  of  the 
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Constitution  of  the  state.  Those  laws 
and  the  constitutional  provisions  be- 
came a  part  of  the  charter  under 
which  appellant  was  organized.  .  •  . 
The  plain  purpose  of  this  act  now  in 
question  was  to  secure  a  frequent  pay^ 
ment  of  wages  earned  by  the  em- 
ployees. These  corporations  represent 
aggregations  of  capital,  and  the 
employees  are  the  laborers  who  are  de- 
pendent on  their  wages  for  their  live- 
lihood. The  inconvenience  to  the  cor- 
poration to  pay  the  wages  semimonth- 
ly could  not  be  as  great  as  it  would 
be  to  those  whose  actual  necessities 
require  the  frequent  payments  not  to 
receive  such  payment.  The  corpora- 
tion has  already  received  the  full 
value  for  which  it  is  required  to  pay, 
and  this  requirement  to  pay  semi- 
monthly the  wages  of  its  employees, 
already  earned,  could  not  substantial- 
ly impair  or  destroy  the  object  or  pur- 
pose of  its  incorporation.  If  the  leg- 
islature, in  its  wisdom,  thought  that 
by  the  more  frequent  payment  of  the 
wages  to  the  laborer  better  service 
would  be  secured  for  the  corpora- 
tions, and  the  objects  of  their  crea- 
tion thus  advanced,  it  would  be  rea- 
sonable and  just  to  require  such  'fre- 
quent payments.  This  could  not  be 
considered  oppressive  or  wrong.  We 
cannot  say  that  this  act  is  an  unrea- 
sonable exercise  of  the  power  of  the 
legislature." 

And  in  Missouri  it  has  been  held 
that  Laws  1911,  p.  150,  which  require 
corporations  doing  business  in  the 
state  to  pay  their  mechanics,  laborers, 
and  other  servants  as  often  as  semi- 
monthly, and  fix  a  penalty  for  viola- 
tion thereof,  do  not  unconstitutionally 
deprive  corporations  of  their  right  to 
contract  or  of  their  property  without 
due  process  of  law.  State  v.  Missouri 
P.  R.  Co.  (1912)  242  Mo.  889,  147  S,  W, 
118;  State  v.  Missouri,  K.  &  T.  R.  Co. 
(1912)  242  Mo.  380,  147  S.  W.  130; 
Smith  V.  Townley  Mfg.  Co.  (1920)  — 
Ma  — ,  218  S.  W.  870.  In  reaching 
this  conclusion  the  court,  in  the  Mis- 
souri P.  R.  Co.  Case,  refused  to  adopt 
the  doctrine  that  a  state  has  no  power 
in  any  case  to  adopt  laws  which  re- 
strict to  any  extent  the  right  to  con- 
tract, and  declared  that  although  the 


state  did  not  have  an  unlimited  power 
to  regulate  private  contracts  between 
its  citizens,  it  did  have  power  to  pro- 
tect the  weak  from  the  chains  and 
shackles  of  the  powerful. 

And  in  Skinner  v.  Garnett  Gold  Min. 
Co.  (1899)  96  Fed.  735,  §§  1  and  2  of 
California  Statutes  1897,  p.  231,  which 
required  every  corporation  doing  busi- 
ness in  the  state  to  pay  its  employees 
at  least  once  every  month,  and  gave 
unpaid  employees  a  preferential  lien 
on  corporate  property,  were  held  not 
to  deprive  corporations  of  property 
without  due  process  of  law  by  interfer- 
ing with  their  freedom  of  contract.  The 
court  observed  that  it  did  not  appear 
in  what  respect  a  corporation  was  de- 
prived of  any  liberty  of  making  con- 
tracts by  reason  of  such  enactment,  as 
the  act  simply  constituted  an  effort  to 
secure  the  regular  payment  to  an  em- 
ployee of  a  corporation  of  wages  to 
which  he  was  entitled  by  virtue  of 
work  performed,  and  an  effort  to  make 
his  legal  remedy  for  the  irregular 
payment  of  such  wages  as  little  bur- 
densome and  as  little  expensive  as 
possible.  For  a  contrary  conclusion 
reached  in  construing  the  same  stat- 
ute, see  Johnson  v.  Goodyear  Min.  Co. 
(1899)  127  CaL  4,  47  L.R.A.  338,  78 
Am.  St.  Rep.  17,  59  Pac.  304,  as  set  out 
infra,  this  subdivision. 

And  Washington  Laws  1905,  chap. 
112,  p.  219,  which  made  the  wages  of 
employees  of  corporations  payable 
whenever  the  employee  ceased  work, 
whether  voluntarily  or  by  virtue  of 
having  been  discharged,  was  held  in 
Shortall  v.  Puget  Sound  Bridge  & 
Dredging  Co.  (1907)  45  Wash*  290, 122 
Am.  St.  Rep.  899,  88  Pac.  212,  not  to 
deprive  corporations  of  their  liberty 
or  property  without  due  process  of 
law,  the  theory  being  that  such  a  law 
was  founded  on  public  policy  in  that 
it  was  directed  against  the  practice  of 
corporations  postponing  the  payment 
of  wages  until  long  after  earned, 
which  practice  constituted  a  real  evil 
in  that  it  was  detrimental  to  wage 
earners  and  consequently  detrimental 
to  the  state. 

And  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Paul  (1899)  173  U.  S.  404,  43  L.  ed. 
746,  19  Sup.  Ct.  Rep.  419,  affirming 
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(1B97)  64  Art  83,  37  L.R.A.  504,  62 
Am.  St.  .Rep.  154,  40  S.  W.  705,  an 
Arkansas  statute  requiring  that  rail- 
road companies  pay  their  employees 
when  discharged  their  unpaid  wages 
then  earned,  without  deduction,  or 
that  such  wages  should  continue  at  the 
same  rate  until  paid,  not  to  exceed 
sixty  days,  was  held  not  to  deprive 
railroad  companies  of  their  property 
without  due  process  of  law,  it  being 
said  that  the  act  was  purely  prospec- 
tive in  its  operation,  and  that  it  did 
not  interfere  with  vested  rights,  or  ex- 
isting contracts,  or  destroy,  or  sen- 
sibly encroach  upon,  the  right  to  con- 
tract, although  it  did  impose  a  duty  in 
reference  to  the  payment  of  wages  ac- 
tually earned,  which  restricted  future 
contracts  in  the  particular  named. 

And  the  Indiana  Acts  of  1887,  p.  13 
(Burns's  Anno.  Stat.  1901,  §  7065), 
which  required  all  persons,  natural  or 
artificial,  engaged  in  mining  or  manu- 
facturing, to  pay  their  employees  semi- 
monthly ''if  demanded,"  declared  th^t 
any  contract  to  the  contrary  should  be 
void,  and  provided  a  penalty  for  a  vio- 
lation of  the  statute,  did  not  abridge 
the  constitutional  right  to  contract^ 
since  it  was  mandatory  upon  the  em- 
ployers only  in  case  of  demand  by  the 
employees  to  whom  the  wages  were 
due.  Seelyville  Coal  &  Min.  Co.  v. 
McGlosson  (1906)  166  Ind.  561,  117 
Am.  St.  Rep.  396,  77  N.  E.  1044,  9  Ann, 
Cas.  234;  Macbeth  Evans  Glass  Co.  v. 
Amama  (1911)  176  Ind,  1,  95  N.  E. 
228;  Macbeth  Evans  Glass  Co.  v.  Van 
Blarican  (1911)  176  Ind.  69,  95  N.  E. 
313;  Macbeth  Evans  Glass  Co.  v.  Jones 
(1911)  176  Jnd.  221,  95  N.  E.  567.  In 
Seelyville  Coal  &  Min.  Co.  v.  Mc- 
Glosson (Ind.)  supra,  the  court  dis- 
tinguished the  statute  under  con- 
sideration from  that  held  unconstitu- 
tional in  Republic  Iron  &  Steel  Co.  v. 
State  (1903)  160  Ind.  379,  62  L.R.A. 
136,  66  N.  E.  1005,  which  is  set  out 
supra,  II.  b,  saying:  "The  statute  in 
controversy  in  this  latter  case  and  the 
one  herein  involved  are  materially  dif- 
ferent. The  distinction  between  the 
two  acts  is  palpable.  The  invalidity 
of  the  statute  involved  in  Republic 
Iron  &  Steel  Co.  v.  State  (Ind.)  supra, 
was  by  this  court  attributed  to  the  fact 


that  the  act  deprived  both  the  em- 
ployer and  employee  in  all  lines  of  la- 
bor of  the  right  to  contract  for  em- 
ployment,' except  upon  the  condition 
that  the  wages  earned  by  the  employee 
should  be  paid  weekly.  The  right  of 
the  legislature  to  reasonably,  or  to  a 
limited  extent,  regulate  the  payment 
of  wages,  as  is  done  under  the  statute 
in  th€  case  at  bar,  was  not  in  that  ap- 
peal denied  by  the  court.  ...  It 
will  be  noted  that  the  provisions  of  §  1 
of  the  statute  include  or  apply  to  all 
persons,  natural  or  artificial,  'engaged 
in  mining  coal,  ore,  or  other  mineral, 
or  in  quarrying  stone,  or  engaged  in 
manufacturing  iron,  steel,  lumber, 
staves,  heading  barrels,  brick,  tile,  ma- 
chinery, agricultural  or  mechanical 
implements,  or  any  article  of  merchan- 
dise.' This  classification  certainly 
cannot  be  said  to  be  narrow,  unreason- 
able, or  arbitrary.  The  statute  is  gen- 
eral and  uniform,  and  operates  upon 
all  persons  who  come  within  the  class 
to  which  it  applies.  Under  the  cir- 
cumstances it  cannot  in  reason  be  as- 
serted that  the  act  in  question,  Sn  vio- 
lation of  §  23  of  the  Bill  of  Rights, 
either  directly  or  indirectly,  grants 
privileges  or  immunities  to  any  citizen 
or  class  of  citizens  which  upon  the 
same  terms  do  not  belong  to  all.  .  .  . 
It  denies  no  privilege  to  anyone,  for  it 
leaves  it  free  to  every  citizen  to  be- 
come a  member  of  the  classes  spec- 
ified, and  it  operates  alike  upon  all 
who  enter  those  classes.  .  .  .  Un- 
der the  provisions  of  §  1  of  this  stat- 
ute the  employers  therein  mentioned 
are  required  to  pay  each  of  their  enh 
ployees  the  amount  due  him  for  labor 
at  least  semimonthly.  This  require- 
ment to  pay  at  the  time  prescribed  by 
the  statute  only  becomes  mandatory 
upon  the  employer  on  the  demand  of 
the  employee  to  whom  the  wages  are 
due  and  owing.  His  right  under  the 
law  to  semimonthly  demand  the 
amount  of  wages  then  due  him  is  a 
matter  wholly  optional  with  him.  It  is 
a  right  which  he  may  exercise  or  not 
as  he  chooses.  In  no  manner  does  the 
statute  require  him  to  exercise  this 
right  against  his  own  free  volition." 
And  in  a  number  of  instances  stat- 
utes regulating  the  time  of  payment 
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of  wages  by  corporations  have  been 
upheld  as  against  the  contention  that 
they  deprived  the  affected  corpora- 
tions of  liberty  or  property  without 
due  process  of  law,  on  the  theory  that 
such  a  statute  was  a  lawful  exercise 
of  tl^e  enacting  state's  reserved  power 
to  amend  or  alter  the  charter  of  its 
corporations.  Thus,  in  Arkansas,  up- 
on the  theory  that  a  state  which  has 
reserve^  power  to  alter  and  repeal 
laws  relating  to  corporations  may  in 
effect  amend  the  charters  of  such  cor- 
porations, it  has  been  held  that  the 
legislature  may  compel  corporations 
to  pay  their  employees  at  a  certain 
time,  and  that  such  corporations  can- 
not raise  the  objection  that  such  a 
statute  unlawfully  impairs  their  right 
to  contract.  Leep  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1894)  58  Ark.  407,  23 
L.K.A.  264,  41  Am.  St.  Rep.  109,  25  S. 
W.  75.  And  the  New  York  law  (Labor 
Law,  |§  10,  11;  Consol.  Laws,  chap.  31, 
i§  10,  11),  which  requires  steam  rail- 
road corporations  to  pay  their  em- 
ployees at  least  semimonthly,  has  been 
held  not  to  constitute  an  unlawful  in- 
terference with  a  railroad  company's 
constitutional  guaranty  of  liberty  of 
contract,  or  to  take  its  property  with- 
out due  process  of  law,  upon  the  the- 
ory that  the  legislature  could  so  enact 
under  its  reserved  power  to  amend 
corporate  charters.  New  York  C.  &  H. 
R.  R.  Co.  V.  Williams  (1910)  199  N.  Y. 
108,  35  L.R.A.(N.S.)  549,  139  Am.  St. 
Rep.  850,  92  N.  E.  404,  affirming  (1909) 
136  App.  Div.  904,  120  N.  Y.  Supp, 
1137,  which  affirmed  (1909)  64  Misc. 
15,  118  N.  Y.  Supp.  785.  This  decision 
was  followed  in  Erie  R.  Co.  v.  Wil- 
liams (1910)  199  N.  Y.  525,  92  N.  E. 
1084,  which  was  affirmed  by  the  Unit- 
ed States  Supreme  Court  in  (1914)  233 
U.  S.  685,  58  L.  ed.  1155,  51  L.R.A. 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  761.  In 
reaching  this  conclusion  Willard  Bart- 
lett,  J.,  in  speaking  for  the  New  York 
court  of  appeals  in  the  New  York  C. 
t  H.  R.  R.  Co.  Case,  said :  "In  exer- 
cising the  reserved  power  to  amend 
corporate  charters,  the  legislature 
may  not  deprive  §l  corporation  of  prop- 
erty already  acquired,  or  the  proceeds 
of  lawful  contracts  previously  made, 
or  destroy  or  substantially  impair  the 


purposes  of  the  grant  or  rights  which 
are  vested  in  the  corporation  there- 
under; but  it  may  make  any  alteration 
or  amendment  of  a  charter  'which  will 
not  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  rights  vest- 
ed under  it,  and  which  the  legislature 
may  deem  necessary  to  secure  either 
that  object  or  any  public  right.'  Close 
V.  Glenwood  Cemetery  (1883)  107  U. 
S.  466,  476,  27  L.  ed.  408,  412,  2  Sup. 
Ct.  Rep.  267.  In  the  case  of  corpora- 
tions such  as  railroad  companies, 
which  are  clothed  to  some  extent  with 
a  public  trust,  and  are  under  an  obli- 
gation to  discharge  duties  which  af- 
fect the  community  at  large,  the  legis- 
lature may  make  amendments  in  fur- 
therance of  the  public  interest  for  the 
benefit  of  their  employees,  even  though 
such  amendments  operate  as  limita- 
tions upon  the  exercise  of  the  right  to 
contract.  ...  As  it  has  the  power 
utterly  to  deprive  the  corporation  of 
its  franchise  to  be  a  corporation,  it 
may  prescribe  the  conditions  and 
terms  upon  which  it  may  live  and 
exercise  such  franchise.  It  may  en- 
large or  limit  its  powers,  and  it  may 
increase  or  limit  its  burdens.  The  ap- 
pellant complains  because  the  legisla- 
ture has  increased  its  burdens  by  the 
sum  of  $60,000  additional  expenses 
which  it  must  incur  annually  in  order 
•to  pay  its  employees  with  the  fre- 
quency prescribed  by  the  statute ;  but 
the  corporators  must  be  deemed  to 
have  contemplated  the  possibility  of 
any  change  of  burden  within  the  legis- 
lative power  to  make  when  they  organ- 
ized the  railroad  company."  And 
again  in  State  v.  Brown  &  S.  Mfg.  Co. 
(1892)  18  R  L  16,  17  L.R.A.  856,  25 
Atl.  246,  a  Rhode  Island  statute  re- 
quiring corporations  to  pay  their  em- 
ployees weekly  was  held  not  to  inter- 
fere with  the  liberty  of  contract  guar- 
anteed by  the  14th  Amendment,  on  the 
theory  that  such  a  requirement  was 
merely  an  exercise  of  the  state's  re- 
served power  to  amend  corporate  char- 
ters. So  in  Wynne  v.  Seaboard  Air 
Line  R.  Co.  (1913)  96  S.  C.  1,  79  S.  E, 
521,  Ann.  Cas.  1916B,  133^  a  statute 
requiring  corporations  upon  discharg- 
ing an  employee  whose  wages  have 
been  paid  weekly  or  monthly  on  a  fixed 


680 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[12  A.LJL 


day  to  pay  earned  and  unpaid  wages 
within  twenty-four  hours  of  the  dis- 
charge, subject  to  a  penalty  for  delay, 
was  held  not  to  deprive  a  corporation 
of  its  property  without  due  process  of 
law,  or  to  deny  it  the  liberty  of  con- 
tract, but  rather  to  be  a  valid  exercise 
by  the  legislature  of  its  reserved  pow- 
er to  alter  or  amend  corporate  char- 
ters. And  Vermont  Act  Dec.  10,  1906, 
p.  114,  No.  117,  which  required  mining, 
manufacturing,  railroad,  etc.,  corpo- 
rations to  pay  wages  weekly,  and  pro- 
viding a  penalty  for  failure  to  do  so, 
has  been  held  not  to  deprive  a  railroad 
company  of  liberty  or  property  with- 
out due  process  of  law.  Lawrence  v. 
Rutland  R.  Go.  (1907)  80  Vt  370,  15 
L.RA.(N.S.)  850,  67  Atl.  1091,  13  Ann. 
Gas.  475,  holding  that  such  legisla- 
tion was  a  proper  exercise  by  the  state 
of  its  reserved  power  to  alter  and 
amend  corporate  charters. 

In  Patterson  v.  The  Eudora  (1903) 
190  U.  S.  169,  47  L.  ed.  1002,  23  Sup. 
Gt.  Rep.  821,  it  was  held  that  the  lib- 
erty of  contract  guaranteed  by  the 
14th  Amendment  of  the  Federal  Con- 
stitution is  not  invaded  by  a  statute 
prohibiting  the  payment  of  the  wages 
of  seamen  in  advance,  and  declaring 
that  such  a  payment  shall  not  absolve 
the  vessel  or  its  master  or  owner  from 
full  payment  of  wages  actually  earned. 

But  other  statutes  have  been  held* 
unconstitutional  as  depriving  the  af- 
fected parties  of  liberty  or  property 
without  due  process  of  law. 

Thus,  Indiana  Acts  1899,  p.  193, 
which  required  every  employer,  cor- 
porate, associate,  or  individual,  except 
interstate  common  carriers,  absolutely 
to  pay  wages  weekly,  and  prohibited 
contracts  relieving  employers  from 
the  obligation  to  pay  weekly,  have 
been  held  to  unlawfully  prohibit  or 
limit  the  right  to  contract  in  violation 
of  the  constitutional  guaranty  against 
the  taking  of  liberty  or  property  with- 
out due  process  of  law.  Republic 
Iron  &  Steel  Go.  v.  State  (1903)  160 
Ind.  379,  62  L.R.A.  186,  66  N.  E.  1005 
(infra,  II.  c),  approved  in  Chicago  & 
E.  R.  Go.  V.  Ebersole  (1909)  173  Ind. 
332,  90  N.  E.  608.  And  see  Baltimore 
&  O-  S.  W.R.  Go.  V.  Burdalow  (1914) 
57  Ind.  App.  267,  106  N.  E.  902;  In- 


ternational Text-book  Co.  v.  Weissin- 
ger  (1902)  160  Ind.  349,  65  L.R.A.  599, 
98  Am.  St.  Rep.  334,  65  N.  E.  521.  In 
Republic  Iron  &  Steel  Go.  v.  State 
(Ind.)  supra,  the  court  said:  "Is  the 
statute  in  question  a  reasonable  regu- 
lation, and  reasonable  in  its  operation 
upon  the  persons  whom  it  affects? 
The  contract  prohibited  affects  em- 
ployer and  employee  alike.  If  the  mas- 
ter can  employ  only  upon  terms  of 
weekly  payment,  the  workmen  can  find 
employment  on  no  other  terms.  It  will 
be  observed  that  the  statute  gives  the 
parties  no  choice, — no  right  to  waive 
the  provisions  of  the  law.  The  lan- 
guage is :  'Every  person,  company  or 
corporation,  employing  any  person  to 
labor,  shall  make  weekly  payments  for 
the  full  amount  due  for  such  labor, 
and  the  chief  inspector,  or  any  person 
interested,  may  bring  suit  in  the  name 
of  the  state,  against  any  person,  com- 
pany or  corporation  that  neglects  or 
refuses  to  comply  within  ten  days  aft- 
er such  payment  is  due  and  left  un- 
paid.' The  obvious  intention  of  the 
legislature  was  to  make  contracts  for 
persons  that  they  would  not  in  all 
cases  make  for  themselves,  and  to  for- 
bid the  making  of  contracts  that  they 
would  make.  The  laborer  may  be  the 
chief  sufferer.  His  labor  may  be  the 
only  means  of  supplying  himself  and 
family,  but  by  this  law  he  is  denied 
the  right  to  work,  and  another  the 
right  to  employ  him,  unless  he  can  be 
paid  once  a  week.  Any  law  or  policy 
that  disables  the  citizen  from  making 
a  contract  whereby  he  may  find  lawful, 
needed,  and  satisfactory  employment 
is  unreasonable.  It  may  be  that  the 
workman  will  desire  and  request  his 
employer,  as  conducive  to  economy 
and  saving,  to  keep  back  all  wages 
not  needed  for  current  necessities. 
Whether  he  leaves  his  surplus  earn-* 
ings  with  his  employer,  or  deposits 
them  with  the  building  and  loan  as- 
sociation or  with  the  savings  bank, 
involves  no  public  interest  and  affects 
no  public  concern.  .  .  .  The  stat- 
ute places  the  wage  earners  of  the 
state  under  quasi  guardianship.  It 
classes  them  with  minors  and  other 
persons  under  legal  disability  to  take 
care  of  themselves.    It  is  paternalism, 
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pure  and  simple,  and  in  violent  con- 
flict with  the  liberty  and  equality  the* 
ory  of  our  institutions.  ...  In 
discussing  the  constitutionality  of  the 
act  in  question,  it  is  to  be  determined 
not  by  what  may  be  done  under  and 
by  virtue  of  its  authority.  We  do  not 
assert  that  the  legislature  is  power* 
less  to  regulate  the  payment  of  wages 
when  the  same  are  paid  at  unreason- 
able periods,  or  that  a  community 
composed  largely  of  workingmen  may 
not  be  injuriously  affected  by  unduly 
delayed  payments,  for  these  questions 
are  not  before  us;  but  what  we  do 
hold  is  that  this  statute,  which  takes 
away  from  both  the  employer  and  em- 
ployee, whether  in  the  shop,  in  the 
store,  or  on  the  farm,  all  power  to  con- 
tract for  labor,  except  upon  terms  of 
weekly  payment  of  wages  in  cash,  is 
an  unreasonable,  and  therefore  an  un- 
constitutional, restriction." 

And  in  Johnson  v.  Goodyear  Min. 
Co.  (1899)  127  Cal.  4,  47  L.R.A.  338, 
78  Am.  St  Rep.  17,  59  Pac.  304,  Cali- 
fornia Stat.  1897,  p.  231,  which  re- 
quired corporations  to  pay  employees 
at  least  once  a  month  the  wages 
earned  during  the  preceding  month, 
and  prohibited  a  corporation  from  re- 
quiring any  employee  to  make  any 
agreement  to  accept  wages  at  longer 
periods  as  a  condition  of  employment, 
was  held  to  deprive  corporations  of 
their  property  without  due  process  of 
law  in  that  it  interfered  with  freedom 
to  contract.  The  court  said:  ''The 
corporation  and  the  laborer  are  pro- 
hibited from  making  any  contract 
whereby  wages  are  to  become  due^for 
a  longer  period  than  one  month,  as  a 
condition  of  employment,  or  by  which 
the  laborer  is  to  be  paid  in  anjrthing 
except  money  or  negotiable  checks. 
The  workingman  of  intelligence  is 
treated  as  an  imbecile.  Being  over 
twenty-one  years  of  age,  and  not  a 
lunatic  or  insane,  he  is  deprived  of 
the  right  to  make  a  contract  as  to  the 
time  when  his  wages  shall  become  due. 
Being  of  sound  mind,  and  knowing  the 
value  of  a  horse,  he  is  not  allowed  to 
make  an  agreement  with  the  corpora- 
tion tbat  he  will  work  sixty  days  and 
take  the  horse  in  payment.  Business 
might  be  such  that  a  corporation  could 


not  possibly  pay  wages  without  get- 
ting laborers  who  were  willing  to  wait 
for  their  wages  until  the  corporation 
could  get  money  with  which  to  pay 
them  by  marketing  its  products.  The 
laborer  might  be  interested  in  the  cor- 
poration, or  for  some  reason  willing 
to  wait  until  the  corporation  could  pay 
him.  Yet  the  parties,  being  able  to 
contract  and  willing  to  contract,  and 
desiring  for  the  good  of  each  other  to 
contract,  are  by  this  statute  forbidden 
to  do  so."  But  for  a  contrary  construc- 
tion of  the  same  statute,  see  Skinner 
V.  Garnett  Gold  Min.  Co.  (1899)  96 
Fed.  735,  as  set  out  supra,  this  sub- 
division. But  for  an  express  holding 
to  the  effect  that  a  statute  regulating 
the  time  of  payment  by  all  private  em- 
ployeifs,  both  corporate  and  individual, 
of  wages,  does  not  deprive  individuals 
of  life,  liberty,  or  property  without 
due  process  of  law,  see  Manford  v. 
Singh  (1919)  40  Cal.  App.  700,  181 
Pac.  844. 

So,  in  Braceville  Coal  Co.  v.  People 
(1893)  147  IlL  66,  22  L.R.A.  340,  37 
Am.  St.  Rep.  206,  85  N.  E.  62,  a  statute 
requiring  weekly  payment  of  wages  by 
certain  specified  corporations,  and 
providing  that  none  of  such  corpora- 
tions should  require  any  agreement 
from  an  employee  to  accept  wages  at 
other  periods  than  as  provided  by  the 
act,  was  held  unconstitutionally  to  re- 
strict the  right  of  the  enumerated  cor- 
porations as  well  as  of  their  employees 
to  contract.  In  support  of  this  con- 
clusion the  court  said:  ''An* illustra- 
tion of  the  manner  in  which  it  affects 
the  employee,  out  of  many  that  might 
be  given,  may  be  found  in  the  condi- 
tions arising  from  the  late  unsettled 
financial  affairs  of  the  country.  It  is 
a  matter  of  common  knowledge  that  a 
large  number  of  manufactories  were 
shut  down  because  of  the  stringency 
in  the  money  market.  Employers  of 
labor  were  unable  to  continue  produc- 
tion for  the  reason  that  no  sale  could 
be  found  for  the  product.  It  was  sug- 
gested in  the  interest  of  employers, 
as  well  as  in  the  public  interest,  that 
employees  consent  to  accept  only  so 
much  of  their  wages  as  was  actually 
necessary  to  their  sustenance,  reserv- 
ing payment  of  the  balance  until  busi- 
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ness  should  revive,  and  thus  enable 
the  factories  or  workshops  to  be  open 
and  operated  with  less  present  ex- 
penditures of  money.  Public  econo- 
mists and  leaders  in  the  interest  of  la- 
bor  suggested  and  advised  this  course. 
In  this  state,  and  under  this  law,  no 
such  contract  could  be  made.  The 
employee  who  sought  to  work  for  one 
of  the  corporations  enumerated  in  the 
act  would  find  himself  incapable  of 
contracting  as  all  other  laborers  in  the 
state  might  do.  The  corporations 
would  be  prohibited  entering  into  such 
a  contract,  and,  if  they  did  so,  the  con- 
tract would  be  voidable  at  the  will  of 
the  employee,  and  the  employer  sub- 
ject to  a  penalty  for  making  it.  The 
employee  would,  therefore,  be  restrict- 
ed from  making  such  a  contract  as 
would  insure  to  him  support  during 
the  unsettled  condition  of  affairs,  and 
the  residue  of  his  wages  when  the 
product  of  his  labor  could  be  sold. 
They  would,  by  the  act,  be  practically 
under  guardianship;  their  contracts 
voidable,  as  if  they  were  minors ;  their 
rights  to  freely  contract  for  and  to  re- 
ceive the  benefit  of  their  labor,  as  oth- 
ers might  dp,  denied  them." 

And  Texas  Acts  1887,  p.  72,  which 
required  railroad  companies  to  pay 
employees  their  wages  within  fifteen 
days  after  demand,  and  provided  that 
any  company  failing  to  do  so  was  sub- 
ject to  a  penalty  of  20  per  cent  of  the 
amount  owed,  were  h*eld  in  San  An- 
tonio &  A.  P.  R.  Co.  v.  Wilson  (1892) 
4  Tex,  App.  Civ.  Cas.  (Willson)  665, 
19  S.  W.  910,  to  take  property  without 
due  process  of  law,  in  that  the  imposi- 
tion of  the  penalty  took  property  from 
one  person  and  gave  it  to  another,  the 
court  saying:  '*If  the  legislature  de- 
sires to  interfere  at  all  in  the  enforce- 
ment of  labor  claims,  it  must  do  so  by 
laws  equal  in  their  operation,  and  pro- 
tecting alike  the  interest  of  employer 
and  employee,  for  the  law  knows  no 
favorites.  It  is  to  be  observed  that  the 
act  in  question,  providing  for  the  pay- 
ment of  20  per  cent  damages  on  the 
amount  claimed,  makes  no  allowance 
for  disputes  of  the  amount  made  by 
the  company  in  good  faith,  nor  for  any 
circumstance,*  however  justifiable, 
which  might  delay  the  payment  within 


the  time  fixed,  nor  for  any  redress  to 
the  road  fdr  plaintiff's  failure  to  es- 
tablish his  demand,  nor  for  any  right 
of  the  road  to  collect  sums  due  it  from 
its  customers,  where  the  same  is  neces- 
sary. If  the  legislature,  for  the  pur- 
pose of  enforcing  the  payment  of  em- 
ployees' wages,  can  pass  a  law  like 
this,  imposing  20  per  cent  on  the 
amount  due,  does  it  not  imply  a  power 
to  make  it  ten  times  the  amount 
claimed?  If,  then,  legislative  power 
exists  to  pass  such  a  law  as  this,  on 
the  same  principle  why  can  the  legis- 
lature not  apply  it  to  any  simple  debt, 
and  if,  on  demand  of  the  creditor,  the 
debtor  fails  to  pay  by  a  given  time 
fixed  by  the  legislature,  make  him  pay 
double  or  treble  the  amount,  accord- 
ing as  the  legislative  enactment  may 
direct?  Whatever  the  object  of  such 
legislation  may  be,  it  eventuates  in  a 
decree  taking  property  from  one  per- 
son and  giving  it  to  another."  A  simi- 
lar holding  is  found  in  Missouri,  K. 
&  f.  R.  Co.  V.  Braddy  (1911)  —  Tex. 
Civ.  App.  — ,  135  S.  W.  1059. 

And  the  Pennsylvania  Act  of  May 
20,  1891  (P.  L.  96),  which  required 
ever}^  individual,  firm,  association,  or 
corporation  having  employees  engaged 
in  mining  or  manufacturing,  to  make 
semimonthly  payment  of  wages,  and 
provided  that  a  violation  thereof  con- 
stituted a  misdemeanor,  has  been  held 
unlawfully  to  infringe  upon  the  in- 
herent and  indefeasible  rights  of  en- 
joying and  defending  life  and  proper- 
ty, of  acquiring,  possessing,  and  pro- 
tecting prop^ty  and  reputation,  and 
of  pursuing  happiness  as  guaranteed 
by  the  Constitution  of  Pennsylvania. 
Com.  V,  Isenberg  (1895)  4  Pa.  Dist.  R. 
579.  And  see  Bauer  v.  Reynolds 
(1894)  3  Pa.  Dist.  R.  502,  wherein  it 
was  held  that  the  statute  was  uncon- 
stitutional, in  so  far,  at  least,  as  it 
amounted  to  making  a  <;ontract  be- 
tween parties  against  their  will,  and 
that  the  statute  could  not  give  any 
right  to  the  payment  of  wages  before 
the  time  agreed  upon  by  the  parties. 
And  see  also  Sally  v.  Berwind-White 
Coal  Min.  Co.  (1896)  5  Pa.  Dist.  R. 
316. 

And  in  Arkansas  it  has  been  held 
that  the  legislature  of  a  state  cannot 
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arbitrarily  impair  the  right  of  an  in- 
dividual to  contract,  and  that  it  at- 
tempts to  do  80  by  requiring  persons 
engaged  in  operating  or  constructing 
railroads  or  bridges  to  pay  their  em- 
ployees at  a  certain  time.    Leep  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1894)  58  Ark. 
407,  23  L.R.A.  264,  41  Am.  St.  Rep. 
109, 25  S.  W.  75.   In  reaching  this  con- 
clusion the  court  said:    'The  legisla- 
ture cannot  regulate  or  restrain  the 
right  of  individuals  to  contract  by 
making  it  unlawful  for  them  to  agree 
with  each  other  that  wages  shall  be 
paid  at  any  specified  time  subsequent 
to  the  day  on  which  the  labor  by  which 
they  are  earned  shall  be  completed,  or 
that  the  price  ,of  property  sold  shall 
be  paid  on  a  day  subsequent  to  the 
sale.    Such. a  contract  as  to  the  time 
of  performance  is  necessarily  harm-, 
less,  of  purely  and  exclusively  private 
concern,  and  cannot  affect  anyone  ex- 
cept the  parties.    It  is  an  important 
means  used  in  the  acquisition  of  prop- 
erty, which  sells  for  more  on  time  than 
for  cash.     Labor   commands   higher 
wages  when  they  are  payable  in  the 
future  than  it  does  when  they  are  paid 
at  the  time  of  performance.    A  large 
proportion  of  the  business  of  the  world 
is  transacted  on  a  credit.     Nations, 
states,  counties,  towns,  and  persons 
contract  debts  payable  in  the  future. 
Property  is  sold  on  time  under  execu- 
tions,   judgments,    and    decrees    of 
courts.    The  right  of  persons  to  sell  or 
labor  on  a  credit  is  everywhere  and 
by  all  recognized  as  legitimate,  and  is 
protected  by  the  Constitution  in  the 
declaration  that  the  right  to  acquire 
and  possess  property  is  inalienable.*' 
And  in  State  v.  Lake  Erie  Iron  Co. 
(1894)  33  Ohio  L.  J.  6,  the  supreme 
court  of  Ohio,  without  opinion,  but 
upon  the  objection,  among  others,  that 
a  statute  which  required  certain  in- 
dividuals and  corporations  to  pay  their 
employees   semimonthly,  and  fixed  a 
penalty  for  violation  thereof,  deprived 
such  employers  of  their  right  to  lib- 
erty and  property  without  due  process 
of  law,  held  that  the  act  was  uncon- 
stitutional. 

c.  Police  power. 
The  enactment  of  statutes  regulat- 


ing the  time  of  payment  of  wages  of 
employees  has  often  been  declared  to 
be  a  valid  exercise  of  the  police  power 
of  the  enacting  political  body. 

United  Slates.  —  Erie  R.  Co.  v.  Wil- 
liams (1914)  233  U.  S.  685,  58  L.  ed. 
1155,  51  L.R.A.(N.S.)  1097,  34  Sup.  Ct. 
Rep.  761,  affirming  (1910)  199  N.  Y. 
525,  92  N.  E.  1084. 

Arizona.  —  Arizona  Power  Co.  v. 
State  (1917)  19  Ariz.  114,  166  Pac.  275. 

California. — Moore  v.  Indian  Spring 
Channel  Gold  Min.  Co.  (1918)  87  Cal. 
App.  370,  174  Pac.  378. 

Indiana.  —  International  Text-Book 
Co.  V.  Weissinger  (1902)  160  Ind.  349, 
65  L.R.A.  599,  98  Am.  St.  Rep.  334,  65 
N.  E.  521. 

Kentucky.  —  Com.  v.  Reinecke  Coal 
Min.  Co.  (1904)  117  Ky.  885,  79  S.  W. 
287. 

.  Louisiana. — State  v.  Cullom  (1915) 
138  La.  395,  70  So.  338. 

Missouri. — State  v.  Missouri  P.  R. 
Co.  (1912)  242  Mo.  339,  147  S.  W.  118, 
followed  in  State  v.  Missouri,  K.  &  T. 
R.  Co,  (1912)  242  Mo.  380,  147  S.  W. 
130,  and  in  Smith  v.  Townley  Mfg.  Co. 
(1920)  —  Mo.  — ,  218  S.  W.  870. 

New  York.— New  York  C.  &  H.  R. 
R.  Co.  V.  Williams  (1909)  64  Misc.  15, 
118  N.  Y.  Supp.  785,  affirmed  in  (1909) 
136  App.  Div.  904,  120  N.  Y,  Supp. 
1137,  which  was  affirmed  in  (1910)  199 
N.  Y.  108,  35  L.R.A.(N.S.)  549,  139 
Am.  St.  Rep.  850,  92  N.  E.  404. 

South  Carolina. — Wynne  v.  Seaboard 
Air  Line  R.  Co.  (1913)  96  S.  C.  1,  79 
S.  E.  521,  Ann.  Cas.  1916B,  133. 

Washington.  —  Shortall  v.  Puget 
Sound  Bridge  &  Dredging  Co.  (1907) 
45  Wash.  290,  122  Am.  St.  Rep.  899, 
88  Pac.  212. 

In  State  v.  Missouri  P.  R.  Co.  (1912) 
242  Mo.  339,  147  S.  W.  118,  in  holding 
that  a  statute  requiring  corporations 
to  pay  their  employees  as  often  as 
semimonthly,  and  fixing  penalties  for 
violation  thereof,  was  within  the  po- 
lice power  of  the  state.  Brown,  J.,  in 
delivering  the  opinion  of  the  court, 
said:  ''It  is  a  matter  of  common 
knowledge  that  those  who  pay  their 
debts  promptly  are  respected  and  con- 
sidered material  benefactors  of  the 
communities  in  which  they  reside; 
while  those  who  pay  their  debts  irreg- 
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ularly,  or  not  at  all,  are  looked  upon 
with  contempt,  and  receive  the  male- 
dictions of  all  with  whom  they  come 
in  contact.  With  this  mach  judicial 
knowledge  at  hand,  how  can  we  as- 
sume that  a  law  intended  to  promote 
the  prompt  payment  of  debts  is  in  no 
wise  beneficial  to  those  who  will,  un- 
der its  provisions,  receive  their  wages 
more  promptly  than  heretofore?  This 
court  takes  judicial  notice  of  the  fact 
that  a  very  large  majority  of  the  peo- 
ple of  this  country  are  now,  and  prob- 
ably always  will  be,  compelled  to  earn 
their  livelihood  'by  the  sweat  of- their 
brow;*  consequently  the  all-important, 
question  to  most  people  is  how  to  ob- 
tain work  and  the  wages  which  work 
brings.  Another  self-evident  fact  is 
that  the  laborer  is  usually  a  man  of 
small  means  and  limited  credit.  The 
fact  that  he  has  little  or  no  property 
to  secure  those  of  whom  he  would  ask 
credit  makes  it  very  important  to  him 
that  he  should  receive  his  wages 
promptly  and  at  frequent  intervals; 
otherwise,  the  little  which  he  hath  may 
go  to  enrich  the  extortioner,  the  pawn- 
broker, or  chattel  mortgage  usurer. 
The  necessity  for  prompt  payment  of 
wages  seems  to  have  been  recognized 
by  those  who  wrote  laws  in  ancient 
times.  'The  wages  of  him  that  is  hired 
shall  not  abide  with  thee  all  night 
until  the  morning/  Lev.  XIX.,  13.  'At 
his  day  thou  shalt  give  him  his  hire. 
Neither  shall  the  sun  go  down'  upon 
it;  for  he  is  poor  and  setteth  his  heart 
upon  it;  lest  he  cry  against  thee  unto 
the  Lord,  and  it  be  sin  unto  thee.' 
Deut.  XXIV.,  15.  That  both  laborers  and 
those  from  whom  they  purchase  their 
supplies  will  be  benefited  by  such  la- 
borers receiving  their  wages  semi- 
monthly, instead  of  monthly,  as  here- 
tofore, is  too  self-evident  a  proposi- 
tion to  deserve  thought.  .  •  .  The 
police  power  of  the  state  is  somewhat 
difficult  of  precise  definition.  In  its 
very  nature,  it  must  be  somewhat 
elastic  to  meet  the  changing  and  shift- 
ing conditions  which,  from  time  to 
time,  arise  through  the  increase  of 
population  and  complex  commercial 
and  social  relations  of  the  people. 
.  .  .  The  record  in  this  cause  does 
not   show   any   facts   which   indicate 


that  the  Semimonthly  Payment  Law 
will  necessarily  injure  defendant,  or 
prove  so  oppressive  to  corporations  as 
to  render  it  an  unwarranted  exercise 
of  the  police  power  of  the  state.  We 
therefore  hold  the  police  power  of  the 
state  justified  the  enactment  of  the 
Semimonthly  Payment  Law,  provided 
said  law  does  not  directly  contravene 
some  provision  of  the  state  or  Federal 
Constitution.  It  must  be  remembered, 
however,  that  the  exercise  of  the  po- 
lice power  cannot  be  made  a  cloak  un- 
der which  to  overthrow  or  disregard 
constitutional  rights.'' 

And  in  International  Text-Book  Co. 
V.  Weissinger  (Ind.)  supra,  in  uphold- 
ing an  Indiana  statute  (Acts  1899,  p. 
193)  which  required  employers  to  pay 
wages  weekly  and  prohibited  contracts 
relieving  them  from  the  obligation  to 
do  so,  the  court  discussed  the  purpose 
and  grounds  for  such  legislation  as 
follows :  "The  wages  of  laborers  have 
been  the  subject  of  legislative  solici- 
tude and  action  in  this  state  for  many 
years,  and  in  a  great  variety  of  forms. 
.  .  .  Many  other  statutes  might  be 
mentioned,  but  those  referred  to  suf- 
ficiently indicate  the  importance  of  the 
subject  of  wages  in  the  estimation  of 
the  legislature,  and  the  variety  of 
cases  in  which  attempts  have  been 
made  to  protect  the  interests  of  the 
wage  earner.  The  reasons  for  such 
legislative  supervision  and  control  are 
readily  found  in  the  number  and  situa- 
tion of  ordinary  laborers  and  em- 
ployees. ...  A  large  proportion 
of  the  persons  affected  by  these  stat- 
utes of  labor  are  dependent  upon  their 
daily  or  weekly  wages  for  the  mainte- 
nance of  themselves  and  their  fami- 
lies. Delay  of  payment  or  loss  of 
wages  results  in  deprivation  of  the 
necessaries  of  life,  suffering,  inability 
to  meet  just  obligations  to  others,  and, 
in  many  cases,  may  make  the  wage 
earner  a  charge  upon  the  public.  The 
situation  of  these  persons  renders 
them  peculiarly  liable  to  imposition 
and  injustice  at  the  hands  of  em- 
ployers, unscrupulous  tradesmen,  and 
others  who  are  willing  to  take  advan- 
tage of  their  condition.  ...  It  is 
clear  that  the  object  of  the  Act  of 
1899,    supra,    was    the    protection   of 
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wagQ  earners  from  oppression,  extor- 
tion, or  fraud  on  the  part  of  others, 
and  from  the  consequences  of  their 
own  weakness,  folly,  or  improvidence. 
We  cannot  say  that  no  just  ground  ex- 
isted for  such  legislative  interference 
for  so  commendable  a  purpose." 

Bat  if  a  subsequent  Indiana  case 
(Republic  Iron  &  Steel  Co.  v.  State 
(1908)  160  Ind.  379,  62  L.R.A.  136,  66 
N.  E.  1005)  it  was  held  that  the  In- 
diana statute  above  cited,  in  so  far,  at 
least,  as  it  relates  to  weekly  payment 
of  wages,  was  not  a  valid  exercise  of 
the  police  power  of  the  state  of  In- 
diana, the  ground  being  that  because 
of  its  positive  terms  it  was  arbitrary 
and  unreasonable.  However,  in  reach- 
ing this  conclusion  the  court  remarked 
that  it  did  not  assert  that  the  legisla- 
ture was  powerless  to  regulate  the 
time  of  payment  of  wages  when  the 
same  are  paid  at  unreasonable  periods, 
etc.,  but  merely  that  the  legislature 
had  not  the  right  to  provide  absolute- 
ly, without  opportunity  fof  waiver  or 
change,  that  all  persons  hiring  out 
their  services  must  labor  for  and  be 
paid  a  weekly  wage.  This  decision 
was  expressly  approved  in  Chicago  & 
E.  R.  Co.  V.  Ebersole  (1910)  173  Ind. 
332,  90  N.  E.  608. 

Of  course,  to  be  upheld  as  a  valid 
exerpise  of  police  power,  a  statute 
regulating  the  time  of  payment  of 
wages  must  be  held  to  concern  the 
public  health,  safety,  or  morals,  and, 
as  has  been  said  (Henderson,  Cir.  J., 
in  State  V.  Potomac  Valley  Coal  Co. 
(1911)  116  Md.  380,  81  Atl.  686),  while 
within  these  broad  limitations  the  leg- 
islature has  almost  absolute  discretion 
as  to  the  means  to  be  adopted,  it  is 
for  the  courts  to  say  in  each  case 
whether  the  power  attacked  is  in  the 
exercise  of  a  reasonable  discretion  by 
the  legislature  really  within  proper 
bounds,  or  whether  the  reliance  upon 
the  police  power  is  a  mere  excuse  for 
an  unjust  discrimination  or  the  op- 
pression or  spoliation  of  a  particular 
class.  The  same  judge  also  said: 
'The  classification  of  corporations 
and  individuals  engaged  in  mining  coal 
or  fire  clay  in  Garrett  county,  for  the 
purpose  of  imposing  upon  this  class 
burdens  not  impbsed  upon  other  in- 


dustries, seems  to  be  unreasonable  and 
arbitrary,  and  founded  upon  no  essen- 
tial Or  apparent  difference  in  condi- 
tions between* this  class  and  others  en- 
gaged in  mechanical  or  similar  occupa- 
tions. The  act  does  not  explain  or 
even  suggest  any  reason  why  mining 
concerns  should  pay  their  employees 
twice  a  month,  when  railroad,  lumber- 
ing, or  manufacturing  concerns  are 
not  required  so  to  do.  Nor  is  there 
any  reason  for  such  classijfication  and 
differentiation  that  occurs  to  the  mind 
of  the  court.  With  every  disposition 
to  uphold  solemn  acts  of  the  legisla- 
ture, the  court  must  be  mindful  of  the 
duty  to  protect  citizens  from  the  im- 
position of  unequal  and  arbitrary  and 
unreasonable  burdens,  and,  after  a 
full  consideration  of  this  act,  I  have 
reached  the  conclusion  that  it  is  not  a 
proper  exercise  of  the  police  power, 
and  that  it  violates  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States." 

4.  Vested  rigJUa, 

In  Com.  V.  Reinecke  Coal  Min.  Co. 
(1904)  117  Ky.  885,  79  S.  W.  287,  Ken- 
tucky Stat.  1903,  §  2739a,  which  re- 
quired all  persons,  corporations,  etc., 
employing  ten  or  more  persons  in  min- 
ing to  pay  such  employees  semimonth- 
ly, and  declared  a  violation  thereof  to 
be  a  misdemeanor,  was  held  not  to  be 
unconstitutional  as  interfering  with 
vested  rights. 

e.  Ex  post  facto  or  retrospective  laws. 

In  State  v.  Missouri  P.  R.  Co.  (1912) 
242  Mo.  339,  147  S.  W.  118,  followed 
in  State  v.  Missouri  K.  &  T.  R.  Co. 
(1912)  242  Mo.  380,  147  S.  W.  130, 
it  was  held  that  Missouri  Laws  1911, 
p.  150,  which  required  all  corporations 
doing  business  in  the  state  to  pay  the 
wages  of  mechanics,  laborers,  and  oth- 
er servants  as  often  as  semimonthly, 
and  fixed  a  penalty  for  violation  there- 
of, were  in  no  sense  ex  post  facto  or 
retrospective,  and,  therefore,  that  they 
were  not  in  conflict  with  a  constitu- 
tional provision  prohibiting  the  en- 
actment of  ex  post  facto  laws. 

/.  Impairing  obligation  of  contracts. 

A  corporation  whose  right  to  do 
business  in  a  state  does  not  antedate 
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the  enactment  of  a  statute  requiring 
payment  of  wages  to  employees  at 
once  on  their  leaving  the  service  can- 
not maintain  that  such  a' statute  is  un- 
constitutional in  that  it  impairs  the 
obligations  of  contracts  as  guaran- 
teed by  the  Constitution  of  such  state. 
Arizona  Power  Co.  v.  State  (1917)  19 
Ariz.  114,  166  Pac.  275. 

So,  in  State  v.  Missouri  P.  R.  Co. 
(1912)  242  Mo.  339,  147  S.  W,  118, 
followed  in  State  v.  Missouri  K.  &  T. 
R.  Co.  (1912)  242  Mo.  380,  147  S.  W. 
130,  it  was  held  that  Missouri  Laws 
1911,  p.  150,  which  required  all  cor- 
porations doing  business  in  Missouri 
to  pay  their  mechanics,  laborers,  and 
other  servants  as  often  as  seniimonth- 
ly,  and  provided  a  penalty  for  viola- 
tion thereof,  were  not  unconstitutional 
as  impairing  a  corporation's  obliga- 
tions of  contract,  at  least  where  it 
was  not  shown  that  such  corporation 
had  entered  into  any  contract  to  pay 
employees  at  less  frequent  intervals 
than  were  provided  by  the  statute. 

And  jn  Com.  v.  Reinecke  Coal  Min. 
Co.  (1904)  117  Ky.  885,  79  S.  W.  287, 
a  statute  (Kentucky  Stat.  1903,  § 
2739a)  which  required  all  persons, 
corporations,  etc.,  employing  ten  or 
more  men  in  mining  to  pay  such  em- 
ployees semimonthly,  or  else  be  deemed 
guilty  of  a  misdemeanor,  was  held  not 
to  constitute  an  unconstitutional  im- 
pairment of  contracts. 

On  the  other  hand,  in  Pennsylvania, 
it  has  been  held  that  the  Act  of  May 
20,  1891  (P.  L.  96),  known  as  the 
Semimonthly  Payment  Law,  which  re- 
quired every  individual,  firm,  associa- 
tion, or  corporation  employing  wage 
workers,  etc.,  in  the  business  of  min- 
ing or  manufacturing,  to  pay  such  em- 
ployees twice  in  each  month,  and  pro- 
vided a  penalty  for  violation  thereof, 
impaired  the  obligations  of  contracts 
as  guaranteed  by  the  Constitution. 
Com.  V.  Isenberg  (1895)  4  Pa.  Dist. 
R.  579.  And  see  Bauer  v.  Reynolds 
(1894)  3  Pa.  Dist.  R.  502.  In  Com.  v. 
Isenberg  (Pa.)  supra,  the  court,  in 
holding  that  the  act  impaired  the  obli- 
gation of  contract,  said:  "The  case 
stated  shows  defendants  were  engaged 
in  the  business  of  mining  and  ship- 
ping coal  at  a  fixed  price  per  ton,  and 


employed  the  persons  named  in  the 
indictment  to  mine  said  coal.  The  con- 
tract, which- was  verbal,  was  silent  as 
to  the  duration  of  the  employment  and 
times  of  payment  of  wages.  In  such 
case  the  law  construes  it  a  contract 
for  such  time  as  may  be  mutually 
agreeable,  with  wages  payable  upon 
demand,  or  at  termination  of  the  con- 
tractual relations,  and  the  rights  of 
the  parties  are  to  be  judged  of  as  if 
the  contract  of  employment  had  spe- 
cially included  such  stipulations.  But 
notwithstanding  such  contract  existed 
between  these  persons,  which*  is  pre- 
sumed to  be  to  their  mutual  advan- 
tage and  best  interests,  the  act  of  as- 
sembly says  defendants  shall  make 
payment  of  wages  to  their  employees 
semimonthly,  between  certain  dates 
named  in  ^ach  month,  and  upon  their 
refusal  to  do  so  on  demand,  regard- 
less of  the  cause  thereof,  they  shall 
be  deemed  guilty  of  a  misdemeanor." 

///.  A9  violative  of  commerce  clause  of 
federal  Constitution, 

The  decision  of  the  United  States 
Supreme  Court  in  Erie  R.  Co.  v.  Wil- 
liams (1914)  233  U.  S.  685,  58  L.  ed. 
1155,  51  L.R.A.(N.S.)  1097,  34  Sup.  Ct 
Rep.  761,  must  be  regarded  as  con- 
clusively establishing  the  rule  that  un- 
til Congress  acts  on  the  subject  a  state 
statute  regulating  the  time  of  payment 
of  wages  does  not  amount  to  an  unlaw- 
ful burden  on  interstate  commerce,  al- 
though it  applies  to  the  employees  of 
interstate  carriers,  at  least,  where,  as 
construed  by  the  courts  of  the  enact- 
ing state,  the  regulation  relates  to 
those  servants  who  are  employed  whol- 
ly within  the  state  and  those  whose 
duties  take  them  from  that  state  into 
other  states,  but  not  to  those  employed 
in  other  states.  This  conclusion  was 
reached  in  affirming  the  judgment  in 
(1910)  199  N.  Y.  525,  92  N.  E.  1084, 
which  relied  upon  and  followed  New 
V^ork  C.  &  H.  R.  R.  Co.  v.  Williams 
(1910)  199  N.  Y.  108,  35  L.R.A.(N.S.) 
549,  139  Am.  St.  Rep.  850,  92  N.  E. 
404,  affirming  (1909)  136  App.  Div. 
904,  120  N.  Y.  Supp.  1137,  which  af- 
firmed (1909)  64  Misc.  15,  118  N.  Y. 
Supp.  785,  where,  in  holding  that  a 
New  York  statute  requiring  railroad 
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companies  to  pay  their  employees 
semimonthly  and  providing  a  penalty 
for  violation  thereof  did  not,  in  the 
absence  of  legislation  by  Congress  on 
the  subject,  unconstitutionally  inter- 
fere with  interstate  commerce,  the 
court  said:  ^'As  to  the  objection  that 
the  Semimonthly  Payment  Law  consti- 
tutes an  unconstitutional  interference 
with  interstate  commerce,  it  is  to  be 
observed  that  it  is  not  in  conflict  with 
any  legislation  by  Congress,  nor  does 
it  affect  interstate  commerce  directly. 
It  relates  to  the  wages  of  railway  serv- 
ants employed  wholly  within  the  state 
of  New  York,  as  well  as  to  the  wages 
of  those  whose  duties  take  them  from 
this  state  into  others.  The  subject 
is  one  upon  which  Congress  has  not 
undertaken  to  act.  The  cases  in  which 
state  legislation  has  been  judicially 
condemned  for  interference  with  the 
commercial  power  of  Congress  have 
been  cases  where  the  interference  was 
direct.  'In  conferring  upon  Congress 
the  regulation  of  commerce,  it  was 
never  intended  to  cut  the  states  off 
from  legislating  on  all  subjects  re- 
lating to  the  health,  life,  and  safety 
of  their  citizens,  though  the  legisla- 
tion might  indirectly  affect  the  com- 
merce of  the  country.  Legislation,  in 
a  great  variety  of  ways,  may  affect 
commerce  and  persons  engaged  in  it, 
without  constituting  a  regulation  of  it 
within'  the  meaning  of  the  Constitu- 
tion.' Sherlock  v.  Ailing  (1876)  93  U, 
S.  99,  103,  23  L.  ed.  819,  820.  If  its 
effect  upon  interstate  commerce  is 
only  incidental,  a  state  law  is  not  for- 
bidden by  the  commerce  clause  of  the 
Federal  Constitution,  and  may  remain 
in  force  until  and  unless  it  is  dis- 
placed by  a  congressional  enactment 
dealing  with  the  subject-matter." 

And  in  State  v.  Missouri  P.  R.  Co. 
(1912)  242  Mo.  339,  147  S.  W.  118, 
followed  in  State  v.  Missouri,  K.  &  T. 
R.  Co.  (1912)  242  Mo.  380,  147  S.  W. 
ISO,  in  holding  that,  at  least  in  the 
absence  of  an  act  of  Congress  regu- 
lating the  time  of  payment  of  the 
wages  of  employees  engaged  in  inter- 
state commerce,  a  state  statute  requir- 
ing all  eo«s]»erations  to  pay  their  em- 
ployees as  often  as  semimonthly,  and 
fixing  a  penalty  for  violation,  was  not 


unconstitutional  as  an  unlawful  inter- 
ference with  interstate  commerce  in 
that  it  interfered  with  the  proper  and 
efficient  management  of  a  railroad 
company  engaged  in '  interstate  com- 
merce to  the  detriment  of  the  public, 
the  court  said:  'There  is  nothing  in 
this  record  to  indicate  that  other 
states  through  which  defendant  oper- 
ates its  railroad  havei  not  the  same 
law  as  to  semimonthly  payments  that 
we  have.  No  reason  is  apparent  why 
we  should  infer  or  find  that  semi- 
monthly payment  of  wages  would  in- 
terrupt or  interfere  with  interstate 
commerce  over  defendant's  road.  Our 
attention  has  not  been  called  to  any 
act  of  Congress  regulating  the  time 
of  payment  of  the  wages  of  laborers 
engaged  in  interstate  commerce.  If 
defendant  had  produced  evidence  that 
any  considerable  portion  of  its  em- 
ployees would  become  dissatisfied  and 
quit  its  service  because  they  are  paid 
or  tendered  their  wages  semimonthly 
instead  of  monthly,  this  point  would 
receive  careful  consideration;  but  as 
we  are  of  opinion  that  the  semimonth- 
ly payment  of  wages  will  tend  to  at- 
tract laborers  to  defendant,  rather 
than  drive  them  away  from  it,  we  rule 
this  point  against  defendant." 

In  Patterson  v.  The  Eudora  (1903) 
190  U.  S.  169,  47  L.  ed.  1002,  23  Sup. 
•Ct.  Rep.  821,  it  was  held  that  the  en- 
actment of  a  statute  prohibiting  the 
payment  of  seamen's  wages  in  advance 
was  a  valid  exercise  of  the  power  of 
Congress  to  regulate  commerce. 

IV.  Penalty    as    inffietion    of    imprison' 

ntent  for  debt. 

In  Re  Crane  (1914)  26  Cal,  App. 
22,  145  Pac.  733,  a  California  statute 
1911,  pp.  1268,  1269,  which  provided 
for  the  time  of  payment  of  wages  and 
declared  a  violation  a  misdemeanor 
punishable  by  "fine"  was  declared  to 
be  violative  of  a  constitutional  provi- 
sion that  "no  person  shall  be  impris- 
oned for  debt  in  any  civil  action  on 
mesne  or  final  process,  unless  in  cases 
of  fraud,"  the  court  saying:  "It  will 
be  noted  that  the  statute  in  contro- 
versy does  not  involve  the  element  of 
fraud  as  an  essential  of  the  offense  de- 
fined therein.  True,  the  statute  does 
not  provide  imprisonment  as  the  pen- 
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alty  for  the  failure  of  an  employer  to 
pay  a  debt  due  to  his  employee.  The 
statute,  however,  is  silent  as  to  the 
process  by  which  the  magistrate  be* 
fore  whom  coniplaint  is  made  of  an 
alleged  violation  of  the  statute  may 
obtain  jurisdiction  of  the  person  of 
the  offender.  In  the  case  at  bar  juris- 
diction was  attempted  to  be  obtained 
by  a  resort  to  the  provisions  of  §§  812 
and  813  of  the  Penal  Code,  which  au- 
thorize the  issuance  of  a  warrant  of 
arrest  when  the  magistrate  is  satis- 
fied from  the  deposition  presented  to 
him  that  the  offense  complained  of  has 
been  conmiitted,  and  that  there  is  rea- 
sonable ground  to  believe  that  the  par- 
ty charged  has  committed  it.  By  this 
process  and  under  our  systeni  of  pro- 
cedure a  defendant  unable  to  give  bail 
is  jailed  and  restrained  of  his  liberty 
until  such  time  as  a  hearing  can  be 
conveniently  had  of  the  charge  made 
against  him.  It  will  thus  be  seen  that 
the  statute  in  controversy  was  at- 
tempted to  be  enforced  by  the  issuance 
and  estecution  of  a  mesne  process 
which,  in  the  case  at  bar,  resulted  in 
the  temporary  imprisonment  of  the  pe- 
titioner, and  the  cause  of  his  impris- 
onment is  to  be  found  primarily  in  the 
fact  that  he  is  unwilling  or,  perchance, 
unable  to  discharge  a  debt  which  was 
not  conceived  or  contracted  in  fraud 
of  his  creditor.  To  this  extent  the 
arrest  of  the  petitioner  necessarily  is 
in  conflict  with  the  fundamental  law 
of  the  state,  and  therefore  illegal." 

And  in  Tennessee  it  has  been  held 
that  a  statute  requiring  corporations 
to  pay  the  wages  of  their  employees 
semimonthly  or  be  dieemed  guilty  of  a 
misdemeanor,  punishable  by  fine,  vio- 
lates a  constitutional  provision  against 
imprisonment  for  debt  where  failure 
to  pay  the  fine  will  result  in  imprison- 
ment, notwithstanding  the  statute  does 
not  in  terms  provide  for  imprisonment. 
State  V.  Prudential  Coal  Co.  (1914) 
130  Teniu  275,  L.R.A.1915B,  646,  170 
S.  W.  56.  The  court  said:  "On  fail- 
ure to  pay  any  fine  adjudged,  by  opera- 
tion of  law  imprisonment  would  be  im- 
posed on  the  violator  of  the  statute,  if 
valid.  Obviously  the  purpose  of  the 
statute  in  question  was  to  enforce  the 
payment  of  contract  wages,  and  at 


stated  periods,  under  the  penalty  pre- 
scribed, and  it  must  fall  as  unconsti- 
tutional.'' 

But  in  Arizona  Power  Co.  v.  State 
(1917)  19  Ariz.  114,  166  Pac.  275,  a 
statute  providing  for  the  payment  of 
wages  due  immediately  upon  termina- 
tion of  employment,  and  for  the  pun- 
ishment of  a  violator  by  "fine"  upon 
conviction,  was  held  not  to  violate  a 
constitutional  provision  forbidding  im- 
prisonment for  debt,  except  in  case  of 
fraud,  the  ground  being  that  the  pen- 
alty provided  was  a  fine,  and  not  im- 
prisonment. In  reaching  this  conclu- 
sion the  court  admitted  that  it  was  in 
conflict  with  the  decisions  in  State  v. 
Paint  Rock  Coal  &  Coke  Co.  (1892)  92 
Teiin*  81,  36  Am.  St  Rep.  68,  20  S.  W. 
499,  and  State  v.  Prudential  Coal  Co. 
(1914)  130  Teiin.  275,  L.R.A.191SB, 
645,  170  S.  W.  56,  but  said :  "We  catt- 
not  agree  with  the  court's  reasoning 
in  the  decision  of  those  cases.  The 
Tennessee  statute  made  it  a  misde- 
meanor for  any  corporation  doing  busi- 
ness in  that  state  not  to  pay  its  en^ 
ployee  his  wages  in  lawful  money 
semimonthly  on  the  15th  and  30th  of 
each  month,  and  fixed  the  punishment 
as  a  fine  only.  The  law  was  held  un- 
constitutional in  both  the  above  cases 
for  the  stated  reason:  'The  act  of 
the  legislature  in  question,  while  not 
directly  authorizing  imprisonment  for 
debt,  does  attempt  to  create  a  crime 
for  the  nonpayment  of  debts  evidenced 
by  check,  scrip,  or  order,  and  for  such 
crime  provides  a  penalty,  which  may 
or  may  not  be  followed  by  imprison- 
ment. In  that  way  and  for  that  rea- 
son the  act  is  violative  of  the  spirit, 
if  not  the  letter,  of  the  constitutional 
provision  above  cited.  It  is  an  indirect 
imposition  of  imprisonment  for  the 
nonpayment  of  debt,  and  is  therefore 
clearly  within  the  constitutional  in- 
hibition. On  failure  to  pay  any  fine 
adjudged,  by  operation  of  law  impris- 
onment would  be  imposed  on  the  vio- 
lator of  the  statute,  if  valid.'  The 
reason  given,  when  applied  to  a  nat- 
ural person  charged  with  violating  the 
statute,  may  be  satisfactory  and  suf- 
ficient; but  just  how  a  corporation 
failing  to  pay  a  fine  may  be  placed  be- 
hind iron  bars  is  not  conceivable,— 
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indeed,  it  is  not  possible.  If  the  fine 
is  ever  collected,  it  will  not  be  by  jail- 
ing the  corporation,  but  by  execution 
against  its  property.  The  constitu- 
tional inhibition  is  against  imprison- 
ment for  debt ;  it  does  not  prohibit  the 
use  of  other  means  to  enforce  the  pay- 
ment of  a  just  debt.  The  stigma  of 
imprisonment  is  forbidden,  and  while 
the  debtor,  honest  and  dishonest,  is 
thus  protected  by  the  Constitution,  the 
legislature  is  not  denied  the  power  to 
impose  penalties  or  fines  as  a  means 
of  inducing  an  unwilling  and  litigious 
employer  to  make  payment  of  wages 
promptly  and  at  short  intervals  when 
the  public  welfare  demands  and  re- 
quires it.  The  Constitutions  of  Arkan- 
sas and  Missouri  prohibit  imprison- 
onment  for  debt.  In  each  of  these 
states  the  courts  have  sustained  stat- 
utes making  it  a  misdemeanor  for  an 
employer  to  fail  to  pay  wages  of  an 
employee  at  stated  intervals.  It  is 
true  that  the  particular  question  was 
not  urged  in  those  cases,  and  it  was 
only  passed  upon  incidentally." 

And  in  Kentucky  it  has  been  held 
that  a  statute  which  provides  that  as 
a  penalty  for  failure  to  comply  with 
a  statute  requiring  mine  employees  to 
be  paid  semimonthly,  the  defaulting 
party  shall  be  deemed  guilty  of  a  mis- 
demeanor and  subject  to  a  fine,  does 
not  impose  a  penalty  for  the  nonpay- 
ment of  debt  in  violation  of  the  Ken- 
tucky Constitution.  Com.  v.  Reinecke 
Coal  Min.  Co.  (1904)  117  Ky.  885,  79 
S.  W.  287. 

In  Louisiana  it  has  been  held  that 
a  statute  (Act  No.  25  of  1914)  which 
requires  certain  manufacturers  to  pay 
employees  in  full  every  two  weeks, 
and  makes  it  a  misdemeanor  to  fail 
to  do  so,  punishable  by  a  fine  or  im- 
prisonment^  cannot  be  held  unconstitu- 
tional in  that  it  provides  for  imprison- 
ment for  debt,  on  the  theory  that  free- 
dom from  imprisonment  for  debt  is 
one  of  the  reserved  rights  of  the  peo- 
ple under  a  provision  that  "this  enu- 
meration of  rights  shall  not  be  con- 
strued to  deny  or  impair  other  rights 
of  the  people  not  herein  expressed,'' 
there  being  no  constitutional  provi- 
sion. Federal  or  state,  prohibiting  im- 
prisonment for  debt.  State  v.  McCar- 
roll  (1915)  138  La.  454,  70  So.  448. 


It  has  also  been  held  that  a  statute 
regulating  the  time  of  payment  of 
wages,  and  providing  as  a  penalty  for 
breach  additional  wages  to  be  recov- 
ered by  the  injured  employee,  does  not 
violate  a  constitutional  provision 
against  imprisonment  for  debt.  Moore 
V.  Indian  Spring  Channel  Gold  Min. 
Co.  (1918)  37  Cal.  App.  370,  174  Pac. 
378.  In  so  holding,  the  court  distin- 
guished such  a  statute  from  those 
which  declare  a  breach  to  be  a  mis- 
demeanor punishable  by  fine,  saying: 
"Appellant  expresses  'difiiculty  in  dis- 
covering any  material  distinction  be- 
tween the  two  acts.  In  the  Act  of 
1911,'  continued  the  brief,  'the  penalty 
is  nothing  more  nor  less  than  a  fine 
not  exceeding  $500;  while  in  the 
amendment  of  1916  the  penalty  is  in 
effect  a  fine  not  exceeding  thirty  times 
the  servant's  daily  wage.'  It  seems  to 
us  that  the  distinction  is  obvious  in 
this:  The  Act  of  1911  declares  that  a 
violation  of  its  provisions  is  a  crime 
for  which  the  violator  is  answerable 
to  the  state,  while  by  the  amendment 
he  must  compensate  the  wage  earner 
by  way  of  penalty.  .  .  .  The  act  in 
question,  in  imposing  a  penalty  where 
the  facts  are  as  therein  mentioned,  is 
not  unlike,  in  its  operation,  the  sec- 
tions of  the  Code  of  Civil  Procedure*, 
^§  732,  733,  735,— which  authorize 
the  court  to  impose  treble  damages 
where  a  tenant  commits  waste,  cuts 
down  trees,  and  in  cases  of  forcible 
entry  and  detainer.  The  constitu- 
tionality of  these  sections  is  not  ques- 
tioned. They  are  held  not  to  be  penal, 
but  remedial." 

F.  Titles  and  8uhjeot8, 

In  Skinner  v.  Garnett  Gold  Min.  Co. 
(1899)  96  Fed.  735,  a  California  stat- 
ute (Stat.  1897,  p.  231),  entitled  "An 
Act  Requiring  Every  Corporation  Do- 
ing Business  in  This  State  to  Pay 
Their  Employees  and  Each  of  Them 
at  Least  Once  in  Each  and  Every 
Month,  the  Wages  Earned  by  Such 
Employee;  to  Limit  the  Defenses 
Which  May  Be  Set  up  by  Such  Cor- 
poration to  Assignments  of  Wages, 
Set-off,  or  Counterclaims,  or  the  Ab- 
sence of  Such  Employees  at  the  Time 


640 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


of  Makins:  Payment,  and  in  Case  of 
Such  Absence  the  Wages  Are  Payable 
upon  Demand;  to  Prohibit  Assign- 
ments of  Wages  for  the  Purpose  of 
Evading  the  Provisions  of  This  Act, 
and  Agreements  to  Accept  Wages  at 
Longer  Periods  than  as  Herein  Pro- 
vided as  a  Condition  of  Employment; 
to  Fix  a  Penalty  for  This  Violation 
of  the  Provisions  of  This  Act  by  Such 
Corporation,  and  to  Provide  for  the 
Disposition  of  Any  Fines  Recovered 
from  Corporations  Violating  the 
Same," — ^was  held  constitutional  as 
against  an  objection  that  the  title  did 
not  express  the  full  purpose  of  the 
act  in  that  it  failed  to  refer  to  §  2, 
which  gave  unpaid  employees  a  pref- 
erential lien  on  corporate  property,  or 
§  6,  which  provided  that  wages  should 
be  paid  in  lawful  money,  etc.  This 
was  upon  the  theory  that  a  constitu- 
tional provision  that  every  act  shall 
embrace  but  one  subject,  which  shall 
be  expressed  in  its  title,  does  not  re- 
quire the  title  of  an  act  to  be  an  ab- 
stract of  its  contents. 

So,  in  Shortall  v.  Puget  Sound 
Bridge  &  Dredging  Co.  (1907)  45 
Wash.  290,  122  Am.  St.  Rep.  899,  88 
Pac.  212,  it  was  held  that  the  title, 
"An  Act  to  Provide  for  the  Payment 
of  Wages  of  Labor  in  Lawful  Money 
of  the  United  States  and  to  Punish 
Violations  of  the  Same,"  was  sufficient 
to  cover  an  enactment  prescribing  the 
time  when  such  wages  become  due  and 
payable.  In  holding  that  the  subject- 
matter  was  fairly  within  the  title,  the 
court  declared  that  the  title  of  an  act 
need  not  be  an  index,  and  that  it  is 
sufficient  if  it  so  indicates  the  sub- 
stance and  scope  as  to  put  a  person  of 
ordinary  intelligence  upon  notice  and 
inquiry  as  to  its  provisions. 

And  in  Com.  v.  Reinecke  Coal  Min. 
Co.  (1904)  117  Ky.  885,  79  S.  W.  287, 
an  act  entitled,  '*An  Act  Concerning 
the  Employees  and  Servants  in  Mining 
Work  or  Industry  in  This  Common- 
wealth," and  which  amended  an  ear- 
lier act  relating  to  the  time  of  pay- 
ment of  wages  of  persons  engaged  in 
mine  work  or  industry,  was  held  not  to 
be  violative  of  a  constitutional  provi- 
sion that  no  law  shall  relate  to  more 
than  one  subject,  which  shall  be  ex- 


pressed in  the  title,  in  that  the  amend- 
ment of  the  earlier  act  is  the  subject 
of  the  amending  act,  and  that  such 
purpose  does  not  appear  in  the  title. 
The  court  argued  that  the  general  sub- 
ject of  the  amendment,  as  of  the  origri- 
nal  act,  was  the  better  protection  of 
employees  and  servants  in  miningr 
work  or  industry,  and  the  object  in 
view  was  their  payment,  so  that  the 
act  as  amended  contained  nothing  that 
was  not  germane  to  the  subject  ex- 
pressed in  the  body  thereof  and  in  the 
title. 

In  State  v.  Missouri  P.  R.  Co.  (1912) 
242  Mo.  339,  147  S.  W.  118,  followed  in 
State  V.  Missouri,  K.  &  T.  R.  Co.  (1912) 
242  Mo.  380,  147  S.  W.  130,  Mo.  Laws 
1911,  p.  150,  entitled,  "An  Act  Requir- 
ing Corporations  Doing  Business  in' 
This  State  to  Pay  Their  Employees  as 
Often  as  Semimonthly,  and  Fixing 
Penalties  for  Violation  Thereof,"  were 
held  not  to  violate  a  constitutional 
provision  requiring  that  no  bill  shall 
contain  more  than  one  subject,  which 
shall  be  expressed  in  the  title,  in  that 
the  body  of  the  act  applied  only  to 
mechanics,  laborers,  and  other  serv- 
ants, whereas  the  title  embraced  all 
employees.  The  court  argued  that  in 
such  a  case  the  title  was  broader  than 
the  act,  which  was  not  a  constitutional 
objection. 

In  Com.  V.  Reinecke  Coal  Min.  Co. 
(Ky.)  supra,  it  was  held  that  a  con- 
stitutional provision  that  no  law  shall 
be  revised  or  amended  by  reference 
to  its  title  only,  but  that  so  much 
thereof  as  is  revised  or  amended  shall 
be  re-enacted  and  published  at  lengthy 
'was  not  violated  by  an  amendme.it  of 
an  act  regulating  the  time  and  manner 
of  paying  employees  engaged  in  mine 
work  and  industry,  which  amendment 
expressly  repealed  §  1  of  the  original 
act,  and  substituted  the  single  section 
of  the  amendment  therefor,  which  sub- 
stituted section  was  published  in  full. 
It  was  said  that  this  was  a  substantial 
compliance  with  the  constitutional 
provision,  and  that  it  was  not  neces- 
sary in  such  a  case  to  republish  the 
sections  of  the  original  act  which  were 
unaffected  by  the  repeal  and  amend- 
ment. G.  J.  C. 
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M.  F.  TEASLEY  et  al.,  Plffs.  in  Err., 
G,  T.  HULME,  Admr.,  etc. 

Georgia  Supreme  Court  ^  September  18,  1920, 

(—  Ga.  — ,  104  S.  E.  151.) 

Partition  —  between  life  tenant  and  fee  owner. 

1.  A  testator  devised  to  his  wife  a  half  undivided  interest  in  certain 
land  in  fee,  and  to  a  named  daugrhter  a  half  undivided  interest  in  the  same 
land  for  life,  with  remainder  to  her  brothers  and  sisters ;  but  no  provision 
was  made  by  the  will  for  the -division  of  the  land.  The  tenant  in  fee  and 
the  tenant  for  life,  by  voluntary  agreement  to  which  the  remaindermen 
who  were  in  esse  were  not  parties,  partitioned  the  land.  Held,  that  the 
partition  is  binding  upon  the  estate  of  the  tenant  in  fee  only  so  long  as 
the  limited  estate  of  the  life  tenant  continues ;  and  this  is  true,  although 
the  remaindermen,  after  the  death  of  the  tenant  in  fee,  expressly  assented 
to  the  partition  as  made. 

ISee  note  on  this  question  beginning  an  page  644.] 


—  rights  of  owner  of  estate  less  than 
fee. 

2.  A  cotenant  of  an  estate  in  posses^ 
sion,  though  less  than  the  fee,  is  en- 
titled to  maintain  a  suit  for  partition. 

[See  20  R.  C.  L.  743,  744.] 

—  partition  bjr  agreement. 

3.  A  tenant  for  life   in  possession 

Headnote  1  by  George,  J. 


may,  by  voluntary  agreement  with  his 
cotenant  in  fee,  make  a  valid  partition. 

—  effect  on  remainder. 

4.  A  partition  suit*  by  a  life  tenant 
cannot  affect  the  estate  in  remainder 
or  reversion  unless  specially  author- 
ized by  statute. 

[See  20  R.  C.  L.  744.] 


Error  to  the  Superior  Court  for  Elbert  County  (Hodges,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  for  the  sale  of  land 
of  his  intestate,  in  which  defendants  petition  for  the  confirmation  of  a 
former  partition  between  the  parties.    Affirmed. 


Statement  by  George,  J. : 
By  the  second  item  of  his  will, 
Thomas  M.  Hulme,  late  of  Elbert 
county,  devised  to  his  wife  a  one- 
half  undivided  interest  in  fee  in 
193.8  acres  of  land.  By  the  third 
item  of  his  will,  the  testator  devised 
to  his  daughter,  Mary  F.  Teasley, 
a  one-half  undivided  interest  in  the 
same  land,  "and  at  her  death  to 
be  equally  divided  among  her  broth- 
ers and  sisters.  In  case  any  of  them 
are  dead,  then  the  share  of  the  de- 
ceased brother  and  sisters  must  be 
equally  divided  among  their  chil- 
dren." The  will  was  probated  in 
solemn  form  at  the  August  term, 
1909,  of  the  court  of  ordinary  of 
Elbert  county.  In  November,  1909, 
Mrs.  Hulme,  the  widow,  and  Mrs. 

12  A.L.R.— 41. 


Teasley,  the  daughter  of  the  testa- 
tor, selected  arbitrators  for  the  pur- 
pose of  making  a  division  of  the 
tract  of  land.  The  arbitrators 
called  in  the  county  surveyor,  and 
the  land  was  divided.  Under  this 
division  Mrs.  Hulme  received  87.4 
acres,  on  which  the  dwellings  and 
improvements  were  located,  and 
Mrs.  Teasley  received  106.4  acres. 
Plats  were  made  by  the  surveyor 
and  delivered  to  the  parties.  ,Mrs. 
Hulme  and  Mrs.  Teasley  went  into 
the  exclusive  possession  of  their  re- 
spective portions  of  the  land.  Mrs. 
Hulme  died  in  1918,  in  possession  of 
the  land  set  off  to  her  by  the  arbitra- 
tors. Her  administrator  obtained 
an'  order  to  sell  a  one-half  undivided 
interest  in  the  whole  tract  of  193.8 
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acres,  and  advertised  the  same  for 
sale. 

Mrs.  Teasley  filed  a  claim  to  the 
portion  of  the  land  set  off  to  her  by 
the  arbitrators.  In  aid  of  this  claim 
Mra.  Teasley  and  her  brothers  and 
sisters  in  life,  remaindermen  under 
the  third  item  of  the  will  of  Thomas 
M.  Hulme,  filed  an  equitable  petition 
and  prayed  that  the  partition  be- 
tween the  parties,  with  the  aid  of 
the  arbitrators  and  surveyor  as 
aforesaid,  be  confirmed.  The  case 
was  submitted  to  the  judge  with- 
out the  intervention  of  a  jury. 
The  court  adjudged  that  the  par- 
tition was  a  valid  partition, 
and  ''binding  on  said  parties  and 
their  privies  in  estate  during  the 
life  of  the  said  Mary  F.  Teasley, 
but  the  said  partition  is  not  binding 
on  any  remaindermen  interested  in 
said  land,"  and  ordered  that  the  ad- 
ministrator proceed  to  sell  the  un- 
divided one-half  interest  in  the 
whole  tract  of  land  devised  by 
Thomas  M.  Hulme,  subject  to  the 
life  estate  of  Mrs.  Teasley  in  the 
106.4  acres  set  oflf  to  her  by  the  arbi- 
trators. To  this  judgment  Mrs. 
Teasley  and  her  brothers  and  sisters 
excepted. 

Mr.  George  C.  Grogan  for  plaintiiFs 
in  error. 

Mr.  Z.  B.  Rogers,  for  defendant  in 
error : 

A  tenant  for  life  cannot  dispose  of 
the  fee. 

Crowley  v.  Crouch,  114  Ga.  139, 
89  S.  £.  904;  Johnson  v.  Grantham, 
104  Ga.  558,  30  S.  E.  781. 

Unless  the  remaindermen  were  par- 
ties, no  agreement  could  be  made  ex- 
tending beyond  the  life  tenancy. 

30  Cyc.  199  (11). 

The  partition  did  not  affect  the  re- 
maindermen. 

Watkins  v.  Gilmore,  130  Ga.  805,  62 
S.  cj*  32. 

Their  rights  were  not  involved,  and 
they  could  not  now  come  in  and  make 
binding  a  thing  with  which  they  had 
nothing  to  do. 

Adams  v.  Spivey,  94  Ga.  676,  20  S.  E. 
422;  Franke  v.  Berkner,  67  Ga.  264; 
Pool  v.  Morris,  29  Ga.  374,  74  Am.  Dec. 
68. 


I 


George,  J.,  delivered  the  opinion 
of  the  court : 

At  common  law  only  parceners 
had  the  right  of  partition.  By  the 
Statute  of  31  Hen.  VIII.  chap.  1, 
this  remedy  was  extended  to  joint 
tenants  and  tenants  in  common  of 
any  estate  of  inheritance  in  their 
own  right,  or  in  the  right  of  their 
wives.  By  the  Statute  of  82  Hen. 
VIII.  chap.  32,  the  reniedy  was  still 
further  extended  to  joint  tenants 
and  tenants  in  conunon  for  term  of 
life  or  years,  or  joint  tenants  and 
tenants  in  common,  where  one  or 
some  of  them  have  estate  for  term 
of  life  or  years,  with  the  others  that 
have  an  estate  of  inheritance  or 
freehold.  Allnatt,  Partition,  56. 
Similar  statutes  have  been  enacted 
in  most  of  the  American  states. 
Under  these  statutes  it  is  generally 
held  that  a  tenant  for  years  or  for 
life  may  compel  partition  between 
himself  and  his  cotenants.  See 
Nichols  V.  Nichols,  67  Am.  Dec.  699, 
and  note  (28  Vt.  228) ;  Piano  Mfg. 
Co.  V.  Kindschi,  11  Ann.  Gas.  1039, 
and  note  (181  Wis.  690.  Ill  N.  W. 
680) ;  Aydlett  v.  Pendleton,  32  Am. 
St.  Rep.  776,  and  note.  (Ill  N.  C. 
28,  16  S.  E.  8) ;  Fitts  v.  Craddock. 
113  Am.  St.  Rep.  53,  and  note  (144 
Ala.  437,  39  So.  506). 

Under  Civil  Code  1910,  §  5358, 
statutory  partition  is  provided  "in 
all  cases  where  two  or  more  persons 
are  common  owners  of  lands  and 
tenements  in  this  state."  Under  § 
5355:  "Equity  has  jurisdiction  in 
cases  of  partition,  whenever  the 
remedy  at  law  is  insufficient,  or 
peculiar  circumstances  render  the 
proceeding  in  equity  more  suitable 
and  just." 

Our  statute  expressly  provides 
for  partition  among  "common  own- 
ers of  land,"  whether  by  descent 
purchase,  or  otherwise.  Although 
the  exact  point  may  not  have  been 
decided  by  this  court,  it  would  ap- 
pear that  the  right  of  partition  is 
not  confined  to  common  owners  in 
fee.  In  Mussey  v.  Sanborn,  15  Mass. 
155,  it  was  held  that  "partition  may 
be  had  on  petition  of  tenant  for 
years,  although  the  tenant  of  the 
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—partition    by 
Agreement. 


same  in  fee." 

The  ruling  in  Shaw  v.  Beers,  84 
Ind.  528,  is  to  the  same  effect. 

Indeed,  it  may  be  stated  as  a  gen- 
eral rule  in  the  United  States  that 
a  cotenant  of  an  estate  in  possession, 

though  less  than  in 
ri'o.l^ero'f '"■**•  fee,  is  entitled  to 
estate  lea.  than   maintain  a  suit  for 

partition.  It  fol- 
lows that  a  tenant  for  life  in  pos- 
session, or  entitled  to  the  present 

right  of  possession, 
may,  by  voluntary 
agreement  with  his 
cotenant  in  fee,  make  a  valid  parti- 
tion. The  converse  is  also  true. 
The  general  rule  is  that  a  partition 
suit  cannot  affect  the  estates  in  re- 
mainder or  rever- 
^Minder.  sion,  unless  special- 

ly authorized  by 
statute.  Under  special  statutes,  in 
a  few  of  the  states,  it  is  held  that  a 
tenant  of  an  estate  in  possession 
may  compel  a  partition  binding  all 
interested,  whether  in  possession, 
reversion,  or  remainder,  and  wheth- 
er or  not  ^ose  entitled  to  take  as 
remaindermen  are  in  esse.  See 
Rtts  V.  Craddock,  113  Am.  St.  Rep. 
63,  and  cases  cited  in  note  (144  Ala. 
487,  39  So.  506).  The  doctrine  that 
a  voluntary  partition  of  land,  fairly 
made,  between  tenants  of  an  estate 
in  possession,  will  bind  all  interest- 
ed, whether  in  possession,  reversion, 
or  remainder,  is,  it  would  seem,  an- 
nounced in  some  cases.  See  Acord 
V.  Beaty,  244  Mo.  126,  41  L.R.A. 
(N.S.)  400,  148  S.  W.  901,  and  au- 
thorities cited. 

In  the  view  we  take  of  this  case 
it  is  unnecessary  to  decide  whether, 
in  an  action  at  law  or  a  suit  in  equi- 
ty, a  tenant  of  an  estate  in  posses- 
sion may  compel  a  partition,  binding 
all  interested,  whether  in  possession, 
reversion,  or  remainder.  There  was 
no  proceeding  at  law  or  in  equity. 
Even  if  the  remaindermen  may  be 
bound  by  a  judgment  in  partition 
in  an  action  at  law  or  a  suit  in 


in  no  event  be 
bound  by  the  judgment,  unless 
brought  within  the  jurisdiction  of 
the  court  by  some  service  of  process, 
actual  or  constructive.  Childs  v. 
Hayman,  72  Ga.  791.  The  tenant 
in  fee  and  the  tenant  for  life  simply 
agreed  between  themselves  upon  a 
division  of  the  land.  There  was  no 
attempt  to  bring  remaindermen  into 
the  voluntary  partition  of  the  land. 
So  far  as  the  record  discloses,  the 
remaindermen  were  in  esse  and  were 
of  age.  They  did  not  consent  to  the 
partition  at  the  time  made,  and,, 
even  if  they  could  subsequently  rati- 
fy the  same,  they  did  not  attempt 
to  ratify  the  partition  until  after 
the  death  of  the  tenant  in  fee.  The 
tenant  in  fee  may  have  consented  to 
a  partition  of  the  land  between  her- 
self and  the  life  tenant,  in  its  nature 
temporary,  to  which  she  would  not 
have  consented  as  between  herself 
and  the  remaindermen.  The  remain- 
dermen not  being  bound  by  the  par- 
tition, and  the  attempted  ratification 
thereof  being  unavailing  for  that 
purpose,  the  court  rightly  decided 
that  the  voluntary  partition  made 
between  the  tenant  in  fee  and  the 
tenant  for  life  was  ^^ 
and  could  be  bind-  t^nuV 
ing  only  during  the 
continuance  of  the  particular  estate ; 
i.  e.,  estate  for  life. 

The  ruling  here  made  is  not  in 
conflict  with  the  ruling  in  Cock  v. 
Lipsey;  148  Ga.  322,  96  S.  £.  628 
(6  a,  b).  The  will  of  the  testator 
tihere  considered  authorized  and 
contemplated  a  division  in  kind  by 
and  between  life  tenants.  The  will 
was  the  law  of  the  case,  and  a  fair 
division  of  the  land  made  by  the  life 
tenants,  as  authorized  by  the  will, 
was  binding  upon  the  remainder- 
men, although  the  remaindermen 
were  minors  at  the  time  of  the  divi- 
sion, and  were  not  otherwise  parties 
thereto. 

Judgment  affirmed. 

All  the  Justices  concur. 


-beti/veen  life 
and  xe« 
oirner. 
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ANNOTATION. 

Right  to,  and  effect  of,  partition  of  undivided  interests  held  respectively  in  fee 

and  in  life  estate,  with  remainder. 


Right  to  partition. 

The  authorities  s:enerally  are  to  the 
effect  that  partition  may  be  had  be- 
tween a  tenant  in  fee  of  one  undivided 
interest,  and  a  tenant  for  life  or  years 
in  another,  at  the  suit  of  either  tenant, 
or  by  voluntary  agreement. 

Alabama. — Gayle  v.  Johnston  (1885) 
80  Ala.  395;  McQueen  v.  Turner 
(1890)  91  Ala.  273,  8  So.  863;  Hollis  v. 
Watkins  (1918)  181  Ala.  248,  61  So. 
893;  Wheat  v.  Wheat  (1914)  190  Ala. 
461,  67  So.  417;  Wheat  v.  Wheat 
<1914)  190  Ala.  468,  67  So.  420. 

Georgia.  —  Teasley  v.  Hulme  (re- 
ported herewith)  ante,  641. 

Illinois.— Betz  v.  Farling  (1916)  274 
111.  107,  113  N.  E.  40. 

Indiana.— Swain  v.  Hardin  (1878) 
64  Ind.  85;  Shaw  v.  Beers  (1882)  84 
Ind.  528;  Tower  v.  Tower  (1895)  141 
Ind.  223,  40  ]^,  E.  747 ;  Smith  v.  An- 
drew (1912)  50  Ind.  App.  602,  98  N.  E. 
734. 

Kansas. — Johnson  v.  Brown  (1906) 
74  Kan.  346,  86  Pac.  503;  Kinkead  v. 
Maxwell  (1907)  75  Kan.  50,  88  Pac. 
.523. 

^  Kentucky.  —  Atherton  v.  Warren 
/(1905)  120  Ky.  151,  85  S.  W.  1100, 
overruling  Dineen  v.  Hall  (1901)  112 
Ky.  273,  65  S.  W.  445,  rehearing  denied 
in  (1902)  112  Ky.  278,  66  S.  W.  392; 
Craddock  v.  Smythe  (1907)  30  Ky.  L. 
Rep.  455,  99  S.  W.  216;  Eversole  v. 
Combs  (1908)  130  Ky.  82,  112  S.  W. 
1132.  But  see  VanMeter  v.  VanMeter 
(1914)  160  Ky.  163,  169  S.  W.  592, 
-which  limits  the  rule  to  cases  where 
there  is  more  than  one  fee  owner. 

Maryland.— Tolson  v.  Bryan  (1917) 
130  Md.  338,  100  Atl.  366. 

Massachusetts. — Mussey  v.  Sanborn 
(1818)  15  Mass.  155;  Taylor  v.  Blake 
(1872)  109  Mass.  513;  Allen  v.  Libbey 
(1885)  140  Mass.  82,  2  N.  E.  791. 

Michigan.— Biddle  v.  Biddle  (1898) 
117  Mich.  28,  75  N.  W.  91. 

Minnesota.  —  Hanson  v.  Ingwaldson 
<1899)  77  Minn.  533,  77  Am.  St.  Rep. 
692,  80  N.  W.  702. 


Mississippi  —  Black  v.  Washington 
(1887)  65  Miss.  60,  8  So.  140. 

Missouri.  —  See  Sparks  v.  Clay 
(1904)    185  Mo.  393,  84  S.  W.  40. 

New  Jersey,  —  Stevens  v.  Enders 
(1833)  13  N.  J.  L.  271. 

New  York.  —  Ackley  v.  Dygert 
(1860)  33  Barb.  176;  Mason  v.  Mason 
(1885)  2  How.  Pr.  N.  S.  514.  And  see 
Brevoort  v.  Brevoort  (1877)  70  N.  Y. 
136. 

North  Carolina.  —  McEachern  v. 
Gilchrist  (1876)  75  N.  C.  196. 

Pennsylvania.  —  Palethorp.v.  Pale- 
thorp  (1900)  194  Pa.  408,  45  Atl.  322; 
Himelspark's  Estate  (1899)  8  Pa.  Dist. 
R.  183. 

South  Carolina.  —  Jordan  v.  Neece 
(1892)  36  S.  C.  296,  31  Am.  St  Rep. 
869,  15  S.  E.  202. 

Texas.— See  Tieman  v.  Baker  (1885) 
63  Tex.  641. 

Virginia. — Carneal  v.  Lynch  (1895) 
91  Va.  114,  50  Am.  St.  Rep.  819,  20 
S.  E.  959. 

Wyoming.— Field  v.  Leiter  (1907) 
16  Wyo.  1,  125  Am:  St.  Rep.  997,  90 
Pac.  378,  rehearing  denied  in  (1907) 
16  Wyo.  66,  92  Pac.  622. 

England.  —  Hobson  v.  Sherwood 
(1841)  4  Beav.  184,  49  Eng.  Reprint, 
309.  And  see  Gaskell  v.  Gaskell 
(1836)  6  Sim.  643,  58  Eng.  Reprint, 
735. 

Canada.— Lalor  v.  Lalor  (1883)  9 
Ont.  Pr.  Rep.  455. 

As  it  has  been  more  specifically 
said  in  some  cases,  one  who  ewns  in 
fee  simple  an  undivided  interest  in 
real  estate,  and  the  owner  of  a  life 
estate  in  another  portion,  are  copar- 
ceners or  cotenants  within  the  rule 
that  cotenants,  etc.,  in  possession,  or 
entitled  to  possession,  may  have  par- 
tition among  themselves.  Johnson  v. 
Brown  (Kan.)  and  Tolson  v.  Bryan 
(Md.)  supra;  Taylor  v.  Blake  (1872) 
109  Mass.  513;  Allen  v.  Libbey 
(Mass.);  Biddle  v.  Biddle  (Mich.); 
Palethorp  v.  Palethorp  (Pa.) ;  Jordan 
v.  Neece   (S.  C.) ;   Carneal  v.  Lynch 
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(Va.) ;  and  Field  v.  Leiter  (Wya)  su- 
pra. But  see  V&nMeter  v.  VanMeter 
(Ky.)  supra.  But  where  the  two  parts 
represented  by  the  fee  interest  and 
the  life  estate  are  set  off  by  metes  and 
bounds,  there  can  be  no  partition,  be- 
cause the  parties  are  neither  joint 
tenants  nor  tenants  in  common.  Be- 
lew  V.  Jones  (1879)  66  Miss.  342; 
Newell  V.  Willmarth  (1910)  30  R  L 
529,  76  Atl.  433,  19  Ann.  Gas.  807. 

The  right  of  partition  is  not  con- 
fined to  common  owners' in  fee,  and 
a  cotenant  of  an  estate  in  possession, 
actual  or  constructive,  though  less 
than  in  fee,  is  entitled  to  maintain  par- 
tition, or,  by  voluntary  agreement  with 
his  cotenant  in  fee,  make  a  valid  parti- 
tion. Teasley  v.  Hulmb  (reported 
herewith)  ante,  641;  Shaw  v.  Beers 
(1882)  84  Ind.  528;  Kinkead  v.  Max- 
well (1907)  75  Kan.  50,  88  Pac.  523; 
Black  V.  Washington  (Miss.)  supra 
(holding  that  the  fact  that  the  re- 
mainder cannot  be  partitioned  does  not 
preclude  partition  as  to  the  estates  in 
possession) ;  Mason  v.  Mason  (N.  Y.) 
supra. 

And  partition  cannot  be  denied  on 
the  theory  that  the  remedy  is  confined 
to  those  whose  estate  is  an  inheritance 
in  fee,  or  at  least  a  freehold  in  the 
premises,  so  as  to  deny  the  right  to  a 
tenant  for  years.  Mussey  v.  Sanborn 
(1818)  15  Mass.  155. 

And  it  has  been  held  that  a  tenant 
in  fee  of  an  undivided  one  half  of  real 
estate  is  not  precluded  from  obtaining 
partition,  as  against  the  life  tenant  of 
the  other  one  half,  by  the  fact  that  he 
is  also  the  owner  in  fee  of  the  one 
half  which  1^  subject  to  the  life  estate, 
since  as  to  the  other  half  he  is  a  ten- 
ant in  possession.  Allen  v.  Libbey 
(1885)  140  Mass.  82,  2  N.  E.  791.  The 
court  said:  'The  objection  made  to 
the  maintenance  of  the  petition 
against  her  [owner  of  life  estate]  is 
that  the'petitioner  [owner  of  fee]  has 
not  an  estate  in  possession.  This  ob- 
jection goes  to  the  root  of  the  matter, 
and,  if  valid,  will  prevent  any  of  the 
heirs  from  maintaining  a  petition 
against  the  other  heirs,  as  well  as 
against  the  widow.  If  the  widow  had 
a  life  estate  in  the  whole  land,  the 
estate  of  the  petitioner  would  only  be 


in  reversion,  and  he  could  not  have 
partition.  If  she  had  a  life  estate  iiK 
an  undivided  half,  with  remainder  to 
some  person  other  than  the  petitioner, 
it  is  settled  that  the  petitioner,  hold- 
ing an  undivided  half,  could  maintain 
the  petition  against  her.  •  .  .  Ib 
this  case,  the  petitioner,  claiming  the 
interest  of  an  heir,  has  an  estate  ia 
the  reversion,  like  all  the  other  heirs;, 
and  the  question  must  be  decided  as 
if  all  the  heirs  were  petitioners,  or  a» 
if  the  petitioner  were  the  sole'  heir.. 
The  question  may  then  be  stated  thus; 
Can  a  tenant  in  fee  simple  of  land» 
subject  to  a  life  estate  in  an  undivided 
half,  maintain  a  petition  for  partition^ 
under  the  statute,  against  the  tenant 
for  life?  We  think  that  he  can.  He 
has  an  estate  in  possession  in  an  un- 
divid^ed  half  of  the  land,  and  an  estate 
in  remainder  in  the  other  half,  ex- 
pectant on  the  termination  of  ihe  life 
estate.  The  tenant  for  life  is  entitled 
to  the  possession  of  an  undivided  half, 
and  the  right  of  possession  of  the  oth- 
er half  must  be  in  the  tenant  in  fee 
simple ;  it  can  be  in  no  one  else.  This 
unity  of  possession  makes  them  ten- 
ants in  common  as  to  their  estates  in 
possession,  and  carries  with  it  the 
right  of  partition  of  such  estates* 
.  .  .  It  is  immaterial,  as  to  the  es- 
tates in  possession,  whether  the  estate 
expectant  on  the  life  estate  is  in  the 
tenant  in  fee,  or  in  some  other  per- 


son." 

So  it  has  been  held  that  the  fact 
that  a  reversion  or  remainder  cannot 
be  partitioned  does  not  hinder  the  es- 
tates in  possession  being  partitioned 
among  the  cotenants.  Black  v.  Wash- 
ington (1887)  65  Miss.  60,  3  So.  140. 

In  Carneal  v.  Lynch  (1895)  91  Va* 
114,  50  Am.  St.  Rep.  819,  20  S.  E.  959, 
supra,  the  court  discussed  the  right  to- 
partition  between  a  tenant  in  fee  of 
an  undivided  interest  *in  real  estate 
and  a  tenant  for  life  in  another,  as 
follows:  "We  do  not  perceive  the 
force  of  the  objection  that  a  life  ten- 
ant of  a  part  cannot  maintain  a  suit 
against  his  cotenants,  who  own  the 
fee  of  the  other  part,  for  partition. 
There  can  be  no  doubt  that  the  fee- 
simple  owners  could  maintain  the  suit 
for  partition  against  the  life  tenant,. 
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as  defendant,  and  the  manner  in  which 
the  parties  to  the  suit  are  arranged 
<;an  make  no  diiference.  .  .  .  Un- 
der the  statutes  of  Virginia,  as  well  as 
upon  precedent,  a  tenant  for  life  in 
one  moiety  of  property  may  maintain 
a  suit  against  those  who  own  the  es- 
tate in  remainder  of  said  moiety, 
whether  in  esse  or  not,  and  the  fee- 
simple  owners  of  the  other  half,  and 
compel  partition  of  said  property ;  and, 
if  not  susceptible  of  partition  in  kind, 
may  have  a  sale  and  division  of  the 
proceeds." 

Where  the  land  or  the  interests  are 
fluch  that  partition  cannot  be  actually 
had  by  division,  the  fact  that  one  of 
the  parties  has  only  a  life  interest  does 
not  prevent  its  being  sold  for  parti- 
tion, since  the  interests  of  the  remain- 
derman need  not  be  thereby  endan- 
gered. McQueen  v.  Turner  (1890)  91 
Ala.  2*^3,  8  So.  863  (holding  that  the 
court  may  secure  the  forthcoming  of 
the  remainderman's  share  of  the  pro- 
ceeds at  the  termination  of  the  life  es- 
tate, by  requiring  bond,  etc.) ;  Hollis 
v.  Watkins  (1913)  181  Ala.  248,  61  So. 
893;  Betz  v.  Farling  (1916)  274  UL 
107,  113  N.  E.  40;  Swain  v.  Hardin 
(1878)  64  Ind.  85;  Shaw  v.  Beers 
(1882)  84  Ind.  528;  Tower  v.  Tower 
(1895)  141  Ind.  223,  40  N.  E.  747; 
Craddock  v.  Smythe  (1907)  80  Ky.  L. 
Rep.  455,  99  S.  W.  216 ;  Tolson  v.  Bryan 
(1917)  130  MdL  338,  100  Atl.  366;  Bid- 
die  V.  Biddle  (1898)  117  Mich.  28,  75 
N.  W.  91 ;  Carneal  v.  Lynch  (Va.)  su- 
pra; Field  V.  Leiter  (1907)  16  Wyo. 
1,  125  Am,  St.  Rep.  997,  90  Pac.  878, 
rehearing  denied  in  (1907)  16  Wyo.  56, 
92  Pac.  622.  But  where  the  law  does 
not  permit  the  remaindermen  of  the 
life  interest  to  be  made  parties  to  a 
partition  suit,  or  permit  partition  to 
affect  their  interests,  and  an  actual 
partition  of  the  real  estate  cannot  be 
made  in  kind  without  prejudice  to  the 
owners,  the  existence  of  such  remain- 
der interests  prevents  a  sale  of  the 
premises  for  partition  of  the  proceeds. 
Stevens  v.  Enders  (1833)  13  N.  J.  L. 
271. 

Partieft  to  and  effect  of  partltlom. 

In   McQueen  v.  Turner    (1890)   91 
Ala.  273,  8  So.  863,  supra,  it  was  said 


that  the  right  to  partition,  as  between 
a  tenant  in  fee  of  an  undivided  in- 
terest in  land  and  a  life  tenant  of  an- 
other portion,  does  not  seem  to  have 
ever  been  questioned,  and  that  in  fact 
the  only  doubt  entertained  as  to  the 
right  of  the  owner  of  a  life  estate  in 
an  undivided  part  of  property  held  in 
common  was  whether  the  remainder^ 
men  can  be  compelled  to  unite,  or  a 
partition  be  compelled  which  would  be 
binding  after  the  termination  of  the 
life  estate. 

Upon  this  phase  of  the  question  it 
has  been  held  that  the  remaindermen 
cannot  be  joined,  and  that  no  relief 
can  be  had  against  them  in  the  parti- 
tion between  the  life  tenant  and  the 
fee  owner,  which  rule  necessitates  an- 
other partition  at  the  termination  of 
the  life  estate.  Eversole  v.  Combs 
(1908)  130  Ky.  82,  112  S.  W.  1182; 
Stevens  v.  Enders  (1833)  13  N.  J.  L. 
271.  In  Stevens  v.  Enders,  the  court 
said:  "None  are  to  be  hurt  or  preju- 
diced except  those  who  are  parties  to 
the  writ;  who,  then,  can  be  parties  to 
the  writ  of  partition?  Can  persons 
in  remainder,  whether  the  remainder 
be  contingent  or  vested,  and  who  are 
not,  at  the  time  of  suing  out  the  writ, 
in  actual  possession  or  entitled  to  im- 
mediate possession  in  severalty,  after 
partition  made?  I  think  they  cannot, 
either  upon  principle  or  authority. 
The  objects  of  a  partition  are  to  avoid 
the  inconvenience  that  results  from  a 
joint  or  conunon  and  united  posses- 
sion, and  to  enable  the  persons  en- 
titled to  know,  take  possession  of,  en- 
joy, and  improve  their  respective 
shares.  But  this  inconvenience  is  not 
felt  by  a  remainderman;  nor  can  it,  a9 
regards  him,  be  removed  by  a  parti- 
tion ;  for  his  estate  is  in  future,  not  in 
prsesenti.  ...  A  remainderman 
cannot  be  made  a  party  to  a  writ  of 
partition." 

And  the  remaindermen  <jr  rever- 
sioners should  not  be  joined,  where  the 
statute  expressly  provides  that  such 
interests  cannot  be  partitioned  or  af- 
fected thereby.  Lawson  v.  Bonner 
(1906)  88  Miss.  235,  117  Am.  St.  Rep. 
738,  40  So.  488. 

On  the  other  hand,  there  is  consid- 
erable   authority   to   the   effect   that 
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when  a  life  tenant  of  an  undivided 
portion  seeks  partition  from  the  fee 
owner  of  another  portion,  or  vice 
versa,  all  persons  having  an  interest 
in  the  premises  may  be  made  parties, 
so  as  to  render  the  partition  complete 
and  Anally  binding,  not  only  as  be- 
tween the  tenan(  in  fee  and  the  life 
tenant;  but  also  as  between  the  tenant 
in  fee  and  the  remaindermen.  Gayle 
V.  John  ton  (1885)  80  Ala.  895;  Mc- 
Queen V.  Turner  (Ala.)  supra;  Hollis 
V.  Watkins  (1913)  181  Ala.  248,  61  So. 
893;  Wheat  v.  Wheat  (1914)  190  Ala. 
461, 67  So.  417;  Wheat  v.  Wheat  (1914) 
190  Ala.  468,  67  So.  420;  Betz  v.  Far- 
ling  (1916)  274  ni.  107,  113  N.  E.  40; 
Tower  v.  Tower  (1895)  141  Ind.  223, 
40  N.  E.  747 ;  McEachern  v.  Gilchrist 
(1876)  75  N.  C.  196;  Cameal  v.  Lynch 
(1895)  91  Ya.  114,  50  Am.  St..  Rep. 
I  819,  20  S.  E.  959.  In  fact  it  has  been 
said  that  the  better  practice  is  to 
make  all  persons  having  an  interest 
parties  to  the  suit,  so  that  complete, 
as  distinguished  from  temporary,  par- 
tition may  be  had.  Gayle  v.  Johnston 
(Ala.)  supra.  In  Wheat  v.  Wheat 
(1914)  190  Ala.  461,  67  So.  417,  supra, 
it  was  held  that  partition  may  be  had 
as  matter  of  right,  at  the  suit  of  one 
owning  a  present  interest  and  right  to 
possession,  although  it  may  involve 
the  setting  apart  of  interests  in  rever- 
sion or  remainder. 

And  in  some  jurisdictions  it  is  ex- 
pressly provided  by  statute  that  all 
parties  having  an  interest  in  the  prop- 
erty sought  to  be  partitioned  shall  be 
joined.  See,  for  example,  Betz  v.  Far- 
ling  (1916)  274  111.  107,  113  N.  E.  40, 
which  applies  a  statute  requiring  that 
every  interest  must  be  joined. 

Of  course,  the  question  of  joinder  of 
remaindermen  is  eliminated,  where  the 
owner  Qf  the  fee  is  also  the  remain- 
derman of  the  undivided  portion  in 
which  the  life  estate  exists,  as  was  the 


case  in  Swain  v.  Hardin  (1878)  64 
Ind/  85;  Shaw  v.  Beers  (1882)  84  Ind. 
528,  and  Atherton  v.  Warren  (1905) 
120  Ky.  151,  85  S.  W.  1100. 

There  can  be  no  question  that  any 
person  having  an  interest  in  the  prem- 
ises will  stand  unaffected  by  a  parti- 
tion to  which  he  was  not  a  party,  and 
in  which  his  interests  were  not  repre- 
sented. Gayle  v.  Johnston  (Ala.)  su- 
pra; Teasley  v.  Hulme  (reported 
herewith)  ante,  641;  Johnson  v. 
Brown  (1906)  74  Kan.  346,  86  Pae. 
503;  Stevens  v.  Enders  (1833)  13  N.  J. 
L.  271. 

Consequently,  where  a  life  tenant  of 
an  undivided  interest  in  land,  and  a 
tenant  in  fee  of  another  portion  there- 
of, have  partition  without  bringing  in 
the  remaindermen  of  the  life  estate, 
the  partition — at  least,  in  the  absence 
of  valid  ratification  by  such  remain- 
dermen— remains  binding  only  during 
the  continuance  of  the  life  estate. 
TBASLEY  V.  HULMB  (reported  herewith) 
ante,  641  (holding  that  the  remain- 
dermen could  not  ratify  the  partition 
after  the  death  of  the  tenant  in  fee, 
so  as  to  make  it  absolute  as  against 
his  estate) ;  Stevens  v.  Enders  (N.  J.) 
supra;  Field  v.  Leiter  (1907)  16  Wyo. 
1,  125  Am.  St.  Rep.  997,  90  Pac.  378, 
rehearing  denied  in  (1907)  16  Wyo. 
56,  92  Pac.  622. 

And  in  Massachusetts,  under  Gen. 
Stat.  chap.  136,  which  provided  that  a 
tenant  in  common  having  an  estate  in 
possession  may  have  ''a  severance  of 
his  own  share,"  a  tenant  in  fee  of  one 
portion  may  have  it  set  off  to  him, 
leaving  the  residue  subject  to  future 
partition.  Taylor  v.  Blake  (1872)  109 
Mass.  513. 

And,  in  England,  it  has  been  held 
that  the  life  estate  may  be  set  off  with- 
out partition  among  the  several  own- 
ers in  fee  of  other  portions.  Hobson 
V.  Sherwood  (1841)  4  Beav.  184,  49 
Eng.  Reprint,  309.  G.  J.  C. 
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ALPHEUS  GADDIS,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 

Nebraska  Supreme  Court  ^^  December  4,  1920., 

(—  Neb.  — ,  180  N.  W.  690.) 

Distcrbing  meeting  —  right  of  member  of  church. 

1.  Without  violating  the  statute  forbidding  the  disturbance  of  a  re- 
ligious meeting,  a  member  of  a  church,  if  permitted  by  its  precepts  and 
usages,  may,  in  a  becoming  manner,  with  good  motives,  interrupt  a  minister 
in  the  midst  of  a  sermon  to  correct  an  utterance  at  variance  with  the 
established  tenets  or  rites  of  such  church. 

[See  note  on  this  question  beginning  on  page  650.] 

Evidence  —  suflSciency.  gious  meeting  held  not  sustaiped  by 

2.  Conviction  for  disturbing  a  reli-     the  evidence. 

Headnotes  by  Rose,  J. 


Error  to  the  District  Court  for  Furnas  County  (Eldred,  J.)  lo  review 
a  judgment  convicting  defendant  of  disturbing  a  religious  meeting.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Frank  J.  Munday,  for  plaintiff 
in  error: 

Defendant  did  not  transgress  any 
statute  of  Nebraska,  unless  his  act  was 
contrary  to  the  customs,  practices,  and 
usages  of  the  Christian  Church,  as  his 
act  was  not»  per  se,  contrary  to  the  stat- 
utes of  Nebraska. 

2  Bishop,  Crim.  Law,  309;  Com.  v. 
Porter,  1  Gray,  476;  State  v.  Stuth,  11 
Wash.  423,  39  Pac.  666;  People  v. 
Hughes,  116  Mich.  80,  74  N.  W.  309; 
People  V.  Malone,  156  App.  Div.  10, 141 
N.  Y,  Supp.  149 ;  Clifford  v.  Brandon,  2 
Campb.  358,  11  Revised  Rep.  731;  Rex 
V.  Forbes,  1  Craw.  &  D.  C.  C.  (Jr.)  157. 

All  courts  consider  the  fact  that  the 
accused  is  conscientiously  taking  part 
in  the  exercises  of  the  society. 

State  V.  Linkhaw,  69  N.  C.  214,  12 
Am.  Rep.  645;  State  v.  Dahlstrom,  90 
Minn.  72,  95  N.  W.  580;  Bays  v.  State, 
6  Neb.  167 ;  Com.  v.  McDole,  2  Pa.  Dist 
R.  370. 

A  member  of  an  audience  has  an  im- 
plied license  to  address  the  speaker,  if 
he  does  so  in  an  orderly  manner,  and  is 
not  requested  to  desist. 

People  V.  Malone,  156  App.  Div.  10, 
141  N.  Y.  SuoD.  149. 

Mr.  J.  F.  Fults  also  for  plaintiff  in 
error. 

Messrs.  Clarence  A.  Davis,  Attorney 
General,  and  J.  B.  Barnes,  for  the 
State  : 


The  disturbance  of  any  members  of 
a  congregation  assembled  for  religious 
worship  is  in  law  a  disturbance  of  the 
whole  congregation. 

Stete  V.  Wright,  41  Ark.  410,  48  Am. 
Rep.  43. 

To  constitute  an  interruption  or  dis- 
turbance of  an  assemblage  of  people 
met  for  religious  worship,  it  is  not 
necessary  that  the  interference  or  dis- 
turbance should  be  made  during  the 
progress  of  the  religious  services. 

Kinney  v.  State,  38  Ala.  224 ;  Lancas- 
ter V.  State,  53  Ala.  398,  25  Am.  Rep. 
625;  Johnson  v.  State,  92  Ala.  82,  9 
So.  539. 

The  charge  on  which  the  defendant 
was  tried  is  sufficient. 

Jones  V.  State,  28  Neb.  495,  7  L.RA- 
325,  44  N.  W.  658. 

Rose,  J.,  delivered  the  opinion  of 
the  court : 

In  the  district  court  for  Furnas 
county,  Alpheus  Gaddis,  defendant, 
was  convicted  under  the  accusation 
that  on  November  9,  1919,  he  did 
"unlawfully  interrupt  and  molest  a 
certain  religious  society,  to  wit,  the 
Christian  Church  of  Beaver  City. 
Nebraska,  and  the  members  thereof, 
while  said  members  were  met  to- 
gether for  the  purpose  of  worship.*' 
Rev.  Stat.  1913,  §  8754.    For  that 
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(—.  Neb.  — ., 

misdemeanor  defendant  was  sen* 
tenced  to  pay  a  fine  of  $15  and  the 
costs  of  prosecution,  taxed  at  $23.30. 
As  plaintiff  in  error,  he  presents  for 
review  the  record  of  his  trial. 

The  principal  assignment  of  error 
is  the  insufficiency  of  the  evidence  to 
sustain  the  conviction.  Under  this 
head,  it  is  argued  that  there  was  an 
utter  failure  to  prove  that  defend- 
ant violated  any  statute  of  the  state 
or  any  rite,  discipline,  rule,  or  usage 
of  the  church  society,  or  that  he  un- 
lawfully interrupted  or  molested  the 
religious  meeting  or  any  member  of 
the  congregation,  or  that  he  acted 
in  an  improper  or  disorderly  man- 
ner. In  tills  connection  it  is  further 
argued  tiiat  interruption  of  a  re- 
ligious service  is  justified,  if  it  re- 
sults from  the  exercise  of  a  lavcrful 
right  becomingly  asserted. 

Apparentiy  rdying  on  the  right  to 
charge  the  offense  in  tiie  language 
of  the  statute,  the  prosecutor  did 
not  mention  in  the  information  any 
specific  act,  or  acts,  constituting  a 
misdemeanor.  What  defendant  did, 
if  anything,  to  justify  his  conviction, 
must  therefore  be  found  alone  in  the 
testimony  of  witnesses.  In  describ- 
ing what  was  said  and  done,  the  wit- 
nesses were  not  entirely  harmo- 
nious, but  the  material  facts  are  not 
in  dispute.  Defendant  was  a  char- 
ter member  of  the  Christian  Church 
of  Beaver  City,  a  religious  society 
which  had  been  in  existence  for 
thirty  years.  For  Bible  school, 
preaching,  and  communion,  the  con- 
gregation convened  Sunday  morn- 
ing, November  9,  1919.  The  min- 
ister's text  was  the  Lord's  Supper 
or  the  Conmiunion.  In  the  midst 
of  the  sermon  the  minister  said,  in 
substance,  that  the  deacons,  in  con- 
ducting communion  services,  had  a 
right  to  pass  a  member  whom  they 
believed  to  be  unworthy.  At  this 
point  defendant  arose  from  his  pew 
and  interrupted  the  discourse.  Some 
of  the  expressions  directed  to  the 
minister  by  defendant,  as  recollected 
by  witnesses,  may  be  paraphrased 
as  follows:  "You  are  preaching 
wrong."  "You  have  gone  too  far." 
^Tou  are  touching  on  a  matter  be- 
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tween  the  communicant  and  God 
Himself." 

Defendant's  own  version  of  what 
he  said  to  the  minister  is:  "You 
have  no  authority  for  what  you  are 
saying.  You  have  already  said  too 
much." 

After  interrupting  and  correcting 
the  minister,  defendant,  without 
leaving  his  place,  turned  his  back  to 
the  pulpit,  asked  permission  to 
speak,  and  addressed  the  congrega- 
tion, saying,  among  other  things  in 
respect  to  communion,  that  no  one 
had  a  right  to  judge  another,  and 
referring  to  the  following  passages 
from  the  Scriptures : 

"But  let  a  man  examine  himself, 
and  so  let  him  eat  of  that  bread, 
and  drink  of  that  cup. 

"For  he  that  eateth  and  drinketh 
unworthily,    eateth    and    drinketh 
damnation  to  himself."    1  Cor.  xi: 
,  28,  29. 

In  speaking,  defendant  made  no 
gestures.  His  appearance  indicated 
sincerity.  He  talked  a  good  deal 
like  the  minister,  who  remained 
standing  during  the  Interruption, 
afterward  offered  a  prayer,  finished 
his  sermon,  and  dismissed  the  con- 
gregation. There  is  some  evidence 
of  a  commotion  in  the  meantime, 
during  which  at.  least  two  persons 
left  the  building.  When  defendant 
asked  peirmission  to  address  the  con- 
gregation, no  audible  objection  was 
made.  During  his  remarks,  how- 
ever, the  choir,  it  seems,  voiced  a 
protest  by  an  impromptu  musical 
service.  It  is  manifest  from  undis- 
puted evidence  that  defendant  in- 
terrupted a  religious  meeting,  but 
it  is  not  every  interruption  that  con- 
stitutes a  violation  of  law.  With- 
out violating  the  statute  forbidding 
the  interruption  of  a  religious  meet- 
ing, members  of  the  society  may  re- 
pel a  lawless  invasion  either  from 
without  or  from  within.  Under  the 
same  principle,  a  member  of  a  re- 
ligious society,  if  permitted  by  its 
precepts  and  usages, 
may,  in  a  becoming  meeun.-firtt 
manner,  with  good  Ji^"***'  •' 
motives,  interrupt  a 
minister  to   correct   utterances   at 
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variance  with  established  tenets  or 
rites.  Otherwise,  freedom  of  wor- 
ship and  free  speech  might  be  im- 
paired by  bigotry  and  false  doc- 
trines. The  proper  and  orderly 
exercise  of  these  rights,  though  re- 
sulting in  a  commotion  during  a  re- 
ligious meeting,  is  not  punishable  in 
a  criminal  court.  Defendant,  no 
doubt,  reasoned  in  his  own  mind 
that  silence  on  his  part  would  imply 
hi§  consent  to  a  discipline  depriving 
his  brethren,  without  accusation  or 
hearing,  of  the  sacred  richt  of  com- 
munion, on  the  mere  belief  of  dea- 
cons that  the  brethren  were  un- 
worthy. Under  such  circumstances, 
he  had  a  right  to  speak,  even  in  the 
midst  of  a  sermon,  unless  he  had  by 
some  means  committed  himself  to 
silence.  He  was  a  part  of  the  re- 
ligious .  society,   and  as   such  was 


entitled,  like  other  members,  to  its 
privileges  and  rites.  The  undis- 
puted evidence  shows  that  the  utter- 
ance of  the  minister,  when  in- 
terrupted, was  contrary  to  the 
doctrines  of  his  church,  and  that  de- 
fendant as  a  member  thereof  was 
within  his  rights  in  interrupting  the 
meeting  to  correct  the  mistake. 
There  is  no  evidence  that  defendant, 
im  exercising  the  privilege  of  inter- 
ruption, violated  any  established 
rule,  usage,  doctrine,  or  rite  of  the 
Christian  Church  of 
Beaver  City.  For  fiS^tSeS^. 
want  of  such  proof 
the  prosecution  fails.  The  judgment 
of  the  District  Court  is  therefore  re- 
versed, and  the  prosecution  dis- 
missed. 
Reversed  and  dismissed. 

Morrissey,  Ch.  J.,  not  sitting. 
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/.  In  general. 

What  shall  constitute  an  interrup- 
tion and  disturbance  of  a  public  meet- 
ing or  assembly  cannot  easily  be 
brought  within  a  definition  applicable 
to  all  cases;  it  must  depend  somewhat 
on  the  nature  and  character  of  each 
particular  kind  of  meeting  and  the 
purposes  for  which  it  is  held,  and  the 
usage  and  practice  governing  such 
meetings.  As  the  law  has  not  defined 
what  shall  be  deemed  an  interruption 
and  disturbance,  it  must  be  decided  as 
a  question  of  fact  in  each  particular 
case ;  and  although  it  may  not  be  easy 
to  define  in  advance,  there  is  common- 
ly no  great  difficulty  in  ascertaining 
what  is  a  wilful  disturbance  in  a  giv- 
en case. 

Speaking  generally,  the  rule  ap- 
plicable to  disturbances  of  public  as- 


semblies is  that  any  conduct  which, 
being  contrary  to  the  usages  of  the 
particular  sort  of  meeting  and  class 
of  persons  assembled,  interferes  with 
its  due  progress  or  annoys  the  assem- 
bly in  whole  or.  in  part,  is  a  disturb- 
ance.   2  Bishop,  Crim.  Law,  §  309. 

Thus,  it  has  beea  held  to  be  conduct 
amounting  to  disturbance  of  public  or 
religious  meetings,  — 

—  where  one  committed  an  assault 
upon  another  at  a  Christmas-tree  cel- 
ebration, Stafford  v.  State  (1908)  154 
Ala.  71,  45  So.  678; 

—  where  one  wore  a  false  mustache 
and  went  forward  while  the  preacher 
was  calling  for  mourners,  extended  his 
hand  to  the  preacher,  and  then  re- 
turned to  his  seat,  which  excited 
laughter  among  the  persons  sitting  in 
the  back  part  of  the  church,  Williams 
V.  State  (1887)  83  Ala.  68,  3  So.  743; 

—  where  one,  while  half  drunk, 
went  into  a  church,  and,  feeling  like 
praying,  went  up  to  the  front  bench* 
sat  down,  and  in  the  hearing  of  others 
said,  with  an  oath,  that  he  could  pray 
as  well  as  the  preacher,  and  he  would 
do  it,  Johnson  v.  State  (1890)  92  Ala. 
82,  9  So.  539; 
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—  where  three  or  four  entered  a 
church  durinsr  worship,  and  one  of 
them  during  prayer  s^oaned  in  mock- 
ery, and  said  "Amen"  in  a  loud  voice, 
and  when  remonstrated  with,  offered 
to  fight,  and  then  left  the  church  and 
just  outside  engaged  in  riotous  and 
offensive  noises  and  abuse,  Stewart  v. 
State  (1860)  81  Ga.  232; 

—  where  one  entered  a  room  in 
which  a  Salvation  Army  was  holding 
religious  services,  with  a  cigar  in  his 
mouth,  and  without  removing  his  hat, 
and  persisted  in  conducting  himself  in 
this  offensive  manner  after  he  had 
been  courteously  requested  to  desist, 
Hull  V.  State  (1889)  120  Ind.  153,  22 
N.  E.  117 ; 

—  where  one,  during  the  progress 
of  a  church  entertainment,  staggered 
about  the  room  talking  in  a  loud  voice, 
and  joined  with  others  in  rude,  bois- 
terous, and  disorderly  conduct,  State 
V.  Williams  (1916)  —  Mo.  App.  — ,  184 
S.  W.  478 ; 

—  where  one  cracked,  picked  out, 
and  ate  pecans  in  church  during  the 
services.  Hunt  v.  State  (1877)  3  Tex. 
App.  116,  80  Am.  Rep.  126 ; 

—  where  one  laughed  and  talked 
daring  a  service  and  during  prayer, 
and  groaned  aloud  during  closing 
prayer,  Friedlander  v.  State  (1879)  7 
Tex.  App.  264 ; 

—  where  one  talked  and  beat  on  a 
tin  can  during  religious  services, 
Cantrell  v.  State  (1895)  —  Tex.  Grim. 
Rep.  — ,  29S.  W.  42;  . 

—  where  one  at  a  religious  meeting 
conducted  by  the  Salvation  Army  used 
loud  and  profane  language,  and 
smoked  a  cigarette,  and  refused  to 
leave  the  room  when  requested  to  do 
80,  State  V.  Stuth  (1895)  11  Wash. 
423,89Pac.  665; 

— where  one  blew  a  tin  horn  at 
night  about  the  tents  on  a  camp-meet- 
ing ground,  after  all  religious  services 
for  the  day  had  been  closed  and  the 
congregation  had  retired  for  rest, 
Com.  V.  Jennings  (1846)  3Gratt.  (Va.) 
624. 

And  an  attempt  to  interrupt  the 
sacrament  of  the  Lord's  Supper  would 
amount  to  indecent  conduct  within  the 
meaning  of  such  statute.  Hicks  v. 
State  (1878)  60  6a.  464. 


So,  too,  coughing,  laughing,  whis- 
tling, and  talking  in  a  loud  and  bois- 
terous manner,  at  a  meeting  held  in  a 
meetinghouse  for  the  purpose  of  dis- 
cussing the  subject  of  temperance, 
constitute  an  offense  within  the  mean- 
ing of  "an  act  to  prevent  the  services 
of  schools  and  public  meetings/'  Com. 
V.  Porter  (1854)  1  Gray  (Mass.)  476. 

But  a  charge  that  one  "by  rude  or 
indecent  behavior,  or  by  profane  or 
indecent  language,  wilfully  disturbed 
a  woman  at  a  public  assembly,  met  for 
instruction  or  recreation,"  is  not  sus- 
tained where  accused  merely  struck 
back  at  another  by  whom  he  was  in- 
sulted and  assaulted  in  the  presence 
or  within  the  hearing  of  women, 
though  he  could  have  avoided  a  con- 
tinuance of  the  difficulty  by  withdraw- 
ing from  it,  without  peril  to  himself. 
Reeves  v.  State  (1892)  96  Ala.  83,  11 
So.  296. 

.In  Green  v.  State  (1900)  —  Tex. 
Grim.  Rep.  — ,  56  S.  W.  915,  where  one 
fastened  two  small  locks  on  the  front 
of  his  pants,  and  exhibited  himself  be- 
fore ladies  and  gentlemen  assembled 
for  the  purpose  of  singing  sacred 
songs,  by  walking  up  and  down  the 
aisles  in  front  of  them,  it  was  held  that 
it  was  §i  question  for  the  jury  whether 
or  not  the  locks  were  fastened  on  in 
an  indecent  and  vulgar  manner,  for 
the  purpose  of  creating  a  disturbance 
of  the  congregation,  or  whether,  as 
defendant  testified,  he  used  them 
merely  in  lieu  of  buttons,  and  they 
were  so  concealed  as  ordinarily  not 
to  attract  attention. 

It  is  not  necessary  that  the  entire 
congregation  be  disturbed  to  consti- 
tute a  disturbance  of  religious  serv- 
ice. State  V.  Wright  (1883)  41  Ark. 
410,  48  Am.  Rep.  43;  Nichols  v.  State 
(1897)  103  Ga.  61,  29  S.  E.  431;  Cock- 
reham  v.  State  (1846)  7  Humph. 
(Tenn.)  11;  McVea  v.  State  (1894)  35 
Tex.  Grim.  Rep.  1,  26  S.  W.  834,  28  S- 
W.  469;  Clark  v.  State  (1904)  —  Tex. 
Grim.  Rep.  — ,  78  S.  W.  1078. 

Profane  language  addressed  to  a 
single  individual  of  a  congregation 
engaged  in  public  worship  will  main- 
tain an  indictment  for  disturbing  a 
congregation  assembled  for  worship 
by  talking  and  swearing.    Cockrehara 
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V.  State  (1846)  7  Humph.  (Tenn.) 
11.  The  court  said  that  every  individ- 
ual worshiper  in  the  congregation,  as 
well  as  the  entire  congregation,  is 
protected  by  the  object  and  policy  of 
our  statutes  from  rude  and  profane 
<listurbance  during  the  solemn  mo- 
ments of  public  worship.  And  he  who 
thus  disturbs  one  worshiper  cannot 
in  reason  or  in  law  allege  that  he  has 
not  disturbed  a  congregation  while  en- 
igaged  in  public  worship.  The  pro- 
tection intended  by  the  law  would 
amount  to  little  if  the  congregation 
might  in  detail,  through  each  of  the 
individuals  composing  it,  be  disturbed 
with  impunity.  In  approving  this 
statement  the  court  in  State  v.  Wright 
<Ark.)  supra,  said  that  if  the  whole 
congregation  must  be  disturbed  to 
make  out  the  charge,  not  only  one  per- 
son, but  a  dozen  or 'any  less  number 
of  persons  than  the  whole  congrega- 
tion, may  be  disturbed  by  a  rude,  ill- 
mannered-man,  without  himself  being 
subjected  to  punishment. 

And  to  call  one  a  liar  and  use  other 
insulting  and  offensive  language  to 
Ihim  while  he  is  engaged  in  religious 
worship  will,  if  it  offends  and  disturbs 
such  person  in  his  devotions,  sustain 
an  indictment  for  disturbance ^of  reli- 
gious worship,  although  such  words 
are  spoken  in  a  low  tone  or  whisper, 
and  are  unheard  and  unnoticed  by  any 
of  the  rest  of  the  congregation.  State 
v.  Wright  (Ark.)  supra. 

So,  too,  talking  and  loud  whispering 
during  prayer  are  a  disturbance  of 
divine  service  within  the  meaning  of 
such  acts,  and  this  although  only  one 
person  is  disturbed.  Nichols  v.  State 
(1897)  103  Ga.  61,  29  S.  B.  481,  citing 
with  approval  Cockreham  v.  State 
(Tenn.)  supra.  The  court  said  that 
divine  services  are  probably  more 
often  disturbed  by  the  talking  and 
loud  whispering  of  rude  and  ill-man- 
nered persons,  especially  during  pray- 
er, than  by  any  other  means,  and  to 
hold  that  such  was  not  a  violation  of 
the  law  would  in  a  great  measure  de- 
feat the  purpose  of  the  statute, — the 
protection  of  worshiping  assembles 
.from  interruption  and  annoyance. 

One  who,  after  a  Sunday  school  had 
adjourned  and  before  a  large  part  of 


the  audience  had  left  the  building,  un- 
hitched the  horse  of  one  of  the  mem- 
bers of  the  Sunday  school  and  drove 
it  up  to  the  building  for  the  purpose 
of  mortifying  the  owner  of  the  horse, 
which  was  quite  thin  and  poor  and 
shabby,  the  buggy  being  equally 
shabby,  was  held  in  Wyatt  v.  State 
(1909)  56  Tex.  Grim.  Rep.  50,  119  S. 
W.  1147,  to  be  guilty  of  disturbing  a 
public  assemblage,  in  a  prosecution 
under  a  statute  inhibiting  the  disturb- 
ance of  a  congregation,  or  a  part  of  a 
congregation;  since  any  member  of 
the  congregation  is  a  part  of  the  con- 
gregation. 

In  State  v.  Linkhaw  (1873)  69  N.  C. 
214,  12^  Am.  Rep.  645,  it  was  held  that 
although  one  at  religious  services  sang 
in  such  a  manner  as  to  disturb  the 
congregation,  yet  he  was  not  liable  to 
an  indictment  for  disturbing  a  reli- 
gious congregation,  although  he  would 
probably  be  a  subject  for  discipline  of 
the  church,  where  "it  was  not  contend- 
ed by  the  state,  upon  the  evidence, 
that  he  had  any  intention  or  purpose 
to  disturb  the  congregation,  but  on 
the  contrary  it  was  admitted  that  he 
was  conscientiously  taking  part  in  the 
religious  services." 

And  it  is  not  a  disturbance  of  a 
religious  meeting,  within  the  meaning 
of  a  statute  punishing  such  an  act,  for 
the  choir  of  a  church  to  take  their 
seats  and  insist  upon  singing  as  a 
choir,  in  the  face  of  an  announcement 
by  the  pastor  that  there  would  be  no 
choir  singing  that  evening.  Com.  v. 
McDole  (1892)  2  Pa.  Dist.  R.  370. 

//.  Time. 

Disturbance  or  interruption  need 
not  necessarily  occur  while  a  meeting 
is  in  progress ;  it  is  sufficient  if  it  takes 
place  after  the  dismissal  and  before  a 
reasonable  time  has  elapsed  for  dis- 
persion. 

Under  a  statute  providing  for  the 
punishment  of  "disturbance  of  reli- 
gious worship,"  it  is  not  contemplated 
that  the  disturbance  shall  occur  while 
the  congregation  shall  be  actually  en- 
gaged in  religious  worship.  They 
have  the  right  to  convene  on  the 
church  grounds  for  that  purpose,  to 
enter  the  church  and  engage  in  reli- 
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gious  worship,  -and  after  church  to 
disperse  without  being  disturbed, 
made  afraid,  or  annoyed  by  profanity, 
or  fighting  on  the  part  of  any  persons 
who  by  their  conduct  wilfully  and 
maliciously  interrupt  or  disturb  the 
congregation  assemt)led  for  religious 
worship,  either  in  convening  for  the 
purposQ  of  religious  worship,  or  while 
they  actually  engage  therein,  or  in  dis- 
persing from  the  church  or  grounds  of 
the  church  after  the  congregation  is 
dismissed.  State  v.  Matheny  (1919) 
-  S.  C.  — ,  101  S.  E.  661.  r 

So,  cursing,  swearing,  and  fighting 
after  a  congregation  has  been  dis- 
missed, but  while  some  still  are  in  the 
church  and  some  in  the  churchyard, 
will  sustain  an  indictment  for  disturb- 
ing religious  worship.  Kinney  v. 
State  (1862)  38  Ala.  225;  State  v. 
Matheny  (&  C.)  supra;  Williams 
V.  State  (1855)  3  Sneed  (Teniu)  314. 

And  under  a  statute  which  penalizes 
any  disturbance  of  a  congregation  of 
persons  lawfully  assembled  for  divine 
worship,  either  during  a  service  or  so 
long  as  any  portion  of  the  congrega- 
tion remains  on  the  grounds,  it 
amounts  to  a  disturbance  of  a  congre- 
gation for  one  to  resent,  by  fighting, 
a  charge,  though  such  charge  may  be 
untrue,  of  a  violation  of  the  general 
prohibition  law,  though  such  fighting 
takes  place  at  a  considerable  distance 
from  the  church  and  after  the  con*- 
gregation  has  begun  to  disperse. 
Brown  v.  State  (1913)  14  Ga.  App.  21, 
80  S.  E.  26. 

So,  also,  cursing  another  on  church 
grounds,  where  the  members  of  the 
church  have  assembled  to  attend  reli- 
gious service,  while  the  members  are 
eating  a  ''basket  dinner"  just  after 
the  close  of  the  regular  morning  reli- 
gious service  that  has  taken  place  in 
the  church  building,  and  only  a  short 
while  before  the  time  for  holding  the 
regular  afternoon  services,  constitutes 
a  disturbance  of  religious  worship, 
Ellis  V.  State  (1914)  10  Ala.  App.  252, 
65  So.  412. 

And  shooting  a  pistol  on  church 
grounds  to  which  a  congregation,  aft- 
er the  morning  services,  had  ad- 
journed for  dinner,  with  the  intention 
of  returning  after  the  meal  to   the 


church  building  for  afternoon  service, 
was  a  disturbance  of  public  worship 
v/ithin  the  meaning  of  a  statute  which 
provides  that  "any  person  who  shall 
by  cursing  or  using  profane  or  obscene 
language  or.  by  being  intoxicated  or 
otherwise  indecently  acting  interrupt 
or  in  any  manner  disturb  a  congrega- 
tion  of  persons  lawfully  assembled  for 
divine  service  and  until  they  are  dis- 
persed from  such  place  of  worship 
shall  be"  [etc.].  Folds  v.  State  (1905> 
123  Ga.  167,  51  S.  E.  305. 

But  in  State  v.  Jones  (1873)  53  Mo^. 
486,  it  was  held  that  for  one  to  commit 
an  assault,  using  loud  and  violent 
language,  in  the  churchyard,  after  the 
congregation  had  been  dismissed  and 
the  people  were  preparing  to  go  home^ 
would  not  sustain  an  indictment  for 
disturbing  a  congregation  met  for 
worship.  The  court  said:  "After  the 
minister  in  charge  dismisses  his  con* 
gregation,  it  then  ceases  to  be  a 
congregation  met  for  religious  wor- 
ship. There  must  be  some  point  of  time 
when  the  purpose  for  which  the  con- 
gregation met  is  ended,  and  that  time 
has  always  been  understood  to  be 
when  the  head  of  the  congregation: 
dismisses  it.  When  so  dismissed,  the 
people  may  engage  in  such  secular  or 
other  conversation,  etc.,  etc.,  as  may 
suit  their  pleasure.  If  the  defendant 
engaged  in  an  assault  after  the  dis-, 
missal  of  the  congregation,  it  was  an 
offense  against  the  laws,  but  not  the 
offense  charged  in  the  indictment" 

III.  Place, 

The  disturbance  need  not  take  place 
inside  the  building  where  the  meeting, 
is  in  progress.  , 

Thus,  engaging  in  a  fight  within  at 
few  feet  of  a  church  in  which  there 
is  an  assemblage  of  people  who  have 
met  for  religious  worship  constitutes 
the  offense  of  disturbing  religious^ 
worship.  Goulding  v.  State  (1886)  82 
Ala.  48,  2  So.  478. 

And  engaging  in  a  riot  40  feet  fron^ 
a  church,  which  disturbed  and  broke 
up  a  congregation  while  it  was  wor- 
shiping, amounts  to  a  wilful  disturb-, 
ance  of  a  religious  congregation. 
State  V.  Jones  (1907)  77  &  C.  385,  58 
S«  £.  o.  ' 
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Also  firing  off  a  pistol  at  night  with- 
in 100  yards  of  a  congregation  assem- 
bled for  the  purpose  of  amusement. 
Gozy  V.  State  (1895)  84  Tex.  Crim. 
Rep.  146,  29  S.  W.  788. 

So,  too,  it  amounts  to  a  disturbance — 

—  where  one  who  was  remonstrated 
with  for  hitting  another's  team  while 
driving  past  it  voluntarily  waited  at 
the  church  door  for  the  other  party  to 
come  up,  and  entered  into  a  fight  with 
him,  Wright  v.  State  (1881)  8  Lea 
(Tenn.)  563; 

—  where,  while  church  services 
were  going  on,  one  went  into  the 
church  with  a  large  stick  in  his  hand 
and,  after  sitting  awhile,  went  out 
abd  used  profane  language  loud 
enough  for  the  congregation  to  hear, 
and  which  was  heard  by  at  least  two 
members  of  the  congregation,  who 
were  disturbed  by  it,  McElroy  v.  State 
(1860)  25  Tex.  507; 

I  — where  there  were  quarreling  and. 
cursing  at  a  church  door,  and  also  50 
yards  away,  during  the  progress  of 
church  services,  Holmes  v.  State 
<1898)  89  Tex.  Crim.  Rep.  231,  73  Am. 
St.  Rep.  921,  45  S.  W.  487; 

—  where  boys  put  "hot.  drops"  on  a 
dog  which  was  outside  the  church 
door,  which  caused  the  dog  to  make 
for  the  interior  of  the  church,  barking 
aiid  yelping  and  scraping  himself  on 
the  floor,  Winnard  v.  State  (1895)  — 
Tex*  Crim.  Rep.  — ,  30  S.  W.  555; 

I  -r^  where  one  poured  something  from 
a  bottle  upon  a  horse  which  was  tied 
some  15  feet  from  an  arbor  under 
which  a  religious  service  was  being 
conducted,  whereby  the  horse  became 
greatly  excited,  and  endeavored  to  get 
loose,  which  caused  considerable  ex- 
citement among  the  people  attending 
the  meeting,  Pigford  v.  State  (1919) 
—  Okla.  Crim.  Rep.  — ,  182  Pac.  730. 

"Fussing  and  cussing"  outside  a 
church  or  place  of  worship,  and  so 
near  thereto  as  to  disturb  any  member 
of  the  congregation  assembled  inside 
and  engaged  in  divine  service,  amount 
to  a  disturbance  of  a  congregation 
lawfully  assembled  for  divine  service, 
within  the  meaning  of  a  statute  which 
provides  that  "any  person  who  shall 
by  cursing  or  using  profane  or  obscene 
language  or  by  being  intoxicated  or 


otherwise  indecently  acting  interrupt 
or  in  any  manner  disturb  a  congrega- 
tion of  persons  lawfully  assembled  for 
divine  service  and  until  they  are 
dispersed  from  such  place  of  worship 
shall  be  guilty"  [etc.].  Taylor  v. 
State  (1910)  7  Ga.*  App.  603,  67  S.  E. 
684. 

And  resenting  a  charge,  though  un- 
true, of  violation  of  the  general  pro- 
hibition law,  by  a  blow,  at  a  time  when 
such  resentment  would  inevitably  lead 
to  a  disturbancfe  of  a  congregation  of 
persons  assembled  for  religious  serv- 
ices, is  within  the  meaning  of  such 
statute.  Brown  v.  State  (1913)  14  Ga. 
App.  21,  80  S.  E.  26,  distinguishing 
Cummings  v.  State  (1911)  8  Ga.  App. 
534, 69  S.  E.  918.  The  court  stated  that 
'Svhile  the  law  will  justify  disturb- 
ance which  necessarily  accompanies 
one's  act  of  protecting  hinoiself  from 
a  felonious  assault,  and  in  such  case 
the  imminence  of  danger  may  justify 
the  use  of  force,  though  accompanied 
by  disturbance,  the  disturbing  of 
divine  worship  as  a  consequence  of 
mere  passion  is  not  always  justifiable, 
and  the  privilege  of  instantly  redress- 
ing an  insult  (which  is  merely  the 
law's  concession  to  human  frailty 
deemed  to  be  u..iversal)  is  not  avail- 
able when  the  provocation  ia  trivial" 

But  a  quarrel  which  took  place  35 
yards  from  a  church  where  the  con- 
gregation had  assembled  for  worship 
was  not  such  conduct  as  disturbed  the 
congregation,  although  some  of  the 
congregation  left  the  church  and  ran 
to  the  scene  of  the  quarrel,  where  the. 
noise  of  the  quarrel  could  not  be  heard 
at  the  church,  and  was  known  to  the 
congregation  only  because  someone 
ran  to  the  church  and  called  out  that 
there  was  a  fight.  State  v.  Kirby 
(1891)  108  N.  C.  772,  12  S.  E.  1045. 

So,  too,  the  fact  that  one  was  guilty 
of  most  indecent  conduct  in  a  wagon 
while  the  owner  thereof  was  at- 
tending church  services  will  not  sus- 
tain a  conviction  of  disturbing  a 
religious  assemblage,  although  such 
owner  left  the  church  before  the  serv- 
ices were  over,  he  having  been  told 
before  that  night  that  sometimes  it 
happened  that  mischief  was  done  to 
vehicles  at  that  church,  yet  at  the  time 
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he  left  the  church  he  did  not  know 
that  the  act  complained  of  had  been 
done.  Cox  v.  State  (1903)  136  Ala. 
94,  34  So.  168.  The  court  stated  that, 
"while  the  conduct  of  defendants  was 
exceedingly  reprehensible  and  highly 
indecent,  there  is  an  entire  want  of 
evidence  tending  in  the  remotest  de- 
gree to  show  that  it  did  in  fact  disturb 
the  assemblage,  or  any  member  there- 
of. It  is  true,  the  owner  of  the  vehicle 
apprehendeid  that  some  mischief  might 
be  done  to  it,  and  left  the  assembly 
fer  the  purpose  of  preventing  it.  But 
he  had  no  knowledge  that  the  act  com- 
plained of  had  been  committed  until 
he  had  reached  his  conveyance.  In- 
deed, he  did  not  in  fact  know  when 
he  left  the  church  that  any  act  of  mis- 
conduct had  been  committed  by  the 
defendant,  or  any  other  person.  Un- 
der the  evidence,  his  leaving  the 
assembly  and  going  to  his  wagon  can- 
not be  attributed  to  the  conduct  of  the 
defendant,  of  which  he  had  no  knowl- 
edge, but  rather  to  the  fact  that  on 
prior  occasions  vehicles  belonging  to 
other  persons  had  been  interfered 
with." 

Hecesalty. 

And  for  one  to  protect  himself  from 
a  felony  by  firing  a  pistol  in  the  vicin- 
ity of  a^  church  in  which  a  congrega- 
tion is  asesmbled  for  divine  worship  is 
not  such  conduct  as  amounts  to  dis- 
turbance of  a  congregation,  within  the 
meaning  of  such  statute.  Cummings 
V.  State  (Ga.)  supra.  The  court  said: 
'The  statute  prohibits  'indecently  act- 
ing,' and  this  phrase,  as  related  to  the 
subject-matter  of  the  statute;'  has  a 
wide  range  of  meaning;  but  we  do  not 
.think  that  it  is  broad  enough,  even  in 
its  most  extended  meaning,  to  prohibit 
a  person  from  exercising  the  highly 
esteemed  right  of  self-defense  against 
a  felonious  assault.  Generally  speak- 
ing, to  shoot  justifiably  is  not  to  act 
indecently.  Divine  worship  is  sacred, 
but  so  also  is  the  defense  of  one's  own 
life.  It  is  different  where  persons  go 
to  a  church,  or  near  a  church,  and  en- 
gage in  a  fisticuff  or  similar  encounter 
*over  some  trivild  provocation.  In  such 
cases  it  may  be  indecent  to  resent 
with  a 'battery  a  p)rovocation  bywords, 
or  by  some  slight  assault,  though  the 


provocation  might,  so  far  as  <a  pros- 
ecution for  the  battery  is  concerned, 
be  a  complete  defense.  In  such  cases 
the  quarreling  and  fighting  are  of 
themselves  indecent  and  out  of  place. 
•  .  .  Circumstances  alter  cases  and 
a  very  different  proposition  is  present- 
ed where  one  is  called  out  to  protect 
himself  from  a  felony." 

IV*  Preventing  assemblage. 

So,  too,  as  to  the  preventing  of  an 
assemblage,  it  has  been  held  that  it 
does  not  amount  to  a  disturbance  of  a 
religious  meeting  for  members  of  one 
faction  of  a  church  to  enter  the  church 
and  lock  it  before  the  members  have 
assembled  for  worship,  and  so  prevent 
the  members  of  a  rival  faction  from 
entering  when  they  arrive.  Com.  v. 
Underkoffer  (1860)  11  Pa.  Co.  Ct.  589. 

And  that  one  claiming  to  have  cer- 
tain rights  in  a  house  refused  to  per- 
mit a  teacher  to  continue  a  school  in 
such  house  until  certain  property 
rights  had  been  adjusted  does  not 
amount  to  an  interruption  or  disturb- 
ance of  a  public  school.  State  v. 
Spray  (1898)  113  N.  C.  686,  18  S.  B. 
700.  The  court  stated  that  the  act 
may  have  prevented  the  coming  to- 
gether of  the  school,  meaning  thereby 
an  assemblage  of  pupils  and  teachers, 
but  it  could  not  be  said  that  it  inter- 
rupted or  disturbed  such  an  assem- 
blage, i 

Also  that  one  who  hisid  a  paper  title 
to  land  upon  which  a  church  had  stood 
for  many  years  asserted  a  claim  to  the 
building,  and  locked  the  same  to  ex- 
elnde  the  congregation  claiming '  ad- 
versely to  him,  did  not  amount  to  a 
^disturbance  of  religious  worship." 
Davis  V.  State  (1894)  —  Misa  — ,  16 
So.  377.  The  court  said  that  'Vith 
equal  propriety  it  might  be  claimed 
that  one  guilty  of  arson  of  the  build- 
ing, or  of  obstructing  a  public  road 
leading  to  the  church,  would  be  guilty 
of  disturbing  religious  worship,  be- 
cause his  act  in  the  one  ease  had  de- 
stroyed the  building  in  which  the 
worship  would  have  been  conducted, 
or  in  the  other  had  obstructed  access 
of  the  congregation  thereto." 

But  it  has  been  held  that  one  inter-l 
rupts  and  disturbs  a  school  who  locks* 
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the  dopr,  thus  preventing  the  school 
from  assembling.  Douglass  v.  Barber 
(1894)  18  R  I.  459,  28  Atl.  805.  A 
school,  the  court  stated,  is  as  much 
interrupted  or  disturbed  by  preventing 
the  assembling  as  by  breaking  it  up 
after  it  has  assembled. 

And  it  amounts  to  a  disturbance  of 
public  worship  within  the  meaning  of 
such  statute,  for  one  to  take  possession 
of  the  church  steps  and  by  force  and 
violence  keep  out  people  who  have 
assembled  for  divine  worship,  curs- 
ing them  and  threatening  to  take  the 
life  of  anyone  who  should  enter. 
Tanner  v.  State  (1906)  126  Ga.  77,  54 
S.  E.  914.  .  The  court  said  that,  ''if  a 
number  of  persons  lawfully  assemble 
for  divine  worship,  the  mere  fact  that 
they  fail  to  enter  a  church  at  which 
they  may  have  congregated,  and  de- 
part therefrom  without  undertaking  to 
hold  the  service,  will  not  devest  of  its 
criminal  character  the  conduct  of  one 
who  by  cursing,  threatening,  and  other 
boisterous  or  indecent  behavior  pre- 
vents the  carrying  out  of  the  purpose 
for  which  such  a  congregation  assem- 
bled." The  protection  of  the  law 
quoted  above  extends  not  only  to  the 
congregation  while  actually  engaged 
in  divine  service,  but  it  begins  as  soon 
as  they  have  assembled  at  the  place  of 
holding  it,  and  until  they  have 
dispersed  therefrom. 

F.  Acts  arising  out  of  factional  disputes. 

Where  an  effort  is  made  to  pre- 
vent a  minister  from  preaching,  it  has 
been  held  that  it  would  amount  |(b  a 
disturbance  of  a  congregation  for  one 
of  a  committee,  appointed  by  his 
church  conference  to  notify  the 
preacher  not  to  preach  on  a  certain 
Sunday,  to  snatch  the  would-be 
preacher  from  the  pulpit  and  tell  him 
that  if  he  attempted  to  preach  he 
would  get  the  worst  whipping  a  man 
^ver  got,  since  his  action  would  be- 
come individual,  and  not  represent- 
ative, because  he  exceeded  his  instrucr 
tions.  Coleman  v.  State  (1908)  4  6a* 
App.  786,  62  S.  E,  487. 

And  in  Morris  v.  State  (1887)  84 
Ala.  457,  4  So.  628,  the  court  said  that 
it  would  amount  to  a  disturbance  of 
worshipers  if  one  faction  of  the  con- 


gregation should  enter  the  church 
while  another  faction  was  rightfully 
worshiping  there,  and  inform  the  min- 
ister of  such  faction  that  he  could  not 
preach  there  that  day. 

But  an  indictment  for  disturbing 
worship  is  not  sustained  by  evidence 
that  one  preacher  who  claimed  to  have 
the  right  to  preach  prevented  his  con- 
testing brother  from  preaching  by 
preaching  himself.  Woodall  v.  State 
(1908)  4  Ga.  App.  783,  62  S.  E.  485. 
The  court  said:  "The  statute  which 
forbids  the  disturbance  of  a  congrega- 
tion of  persons  lawfully  assembled  for 
divine  worship  is  intended  to  protect 
citizens  in  the  right  of  worshiping  the 
Deity  in  their  own  way  without  the 
slightest  molestation  or  hindrance. 
It  is  directed  against  anyone  who  in 
any  way  does  anjrthing  which  will 
prevent  religious  services.  But  the 
statute  was  never  designed  to  be  used 
as  a  means  of  settling  by  a  criminal 
prosecution  the  respective  rights  of 
contestants  for  the  privilege  of  carry- 
ing  on  divine  worship  at  a  particular 
time  or  in  a  particular  house  of  wor- 
ship." 

And  it  did  not  amount  to  a  wilful 
disturbance  of  a  congregation  assem- 
bled for  religious  worship  for  a  mem- 
ber of  a  committee  appointed  for  that 
purpose  to  go  up  to  the  pulpit  after 
the  services  had  commenced,  and  no- 
tify the  preacher  that  he  must  quit 
preaching  until  certain  charges  pre- 
ferred against  him  were  investigated^ 
he  at  that  time  not  being  engaged  in 
preaching,  but  in  commenting  on  the 
charges  preferred!  Richardson  v. 
State  (1879)  5  Tex.  App.  470. 

FJT.  Addressing      meeting;      questioning 
speaker;  protesting. 

The  principle  applied  in  the  report- 
ed case  (Gaddis  v.  State,  ante,  648), 
that  not  every  interruption  by  those 
present  of  the  usual  and  ordinary 
course  of  the  meeting  will  amount  to 
a  disturbance  of  the  meeting  in  a 
criminal  sense,  has  been  recognized  in 
other  cases. 

Thus,  it  is  not  such  conduct  as 
amounts  to  disturbing  public  wor- 
ship, within  the  meaning  of  a  statute 
which  provides  that  ''any  person  whe 
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shall  by  cursing  or  using  profane  or 
obscene  language  or  by  being  intox-. 
icated  or  otherwise  indecently  acting 
interrupt  or  in  any  manner  disturb  a 
congregation  of  persons  lawfully 
assembled  for  divine  services/'  [etc.], 
for  a  minister  of  the  gospel,  in  his  own 
church,  or  in  a  church  where  he  was 
invited  to  preach,  to  voice  vigorous 
protest  when  he  and  his  religious  fol- 
lowers who  are  present  on  that  occa- 
sion to  hear  him  preach  are  denounced 
to  their  faces  as  coming  from  "the 
lowest  down  scrapings  of  the  earth,'' 
by  a  leader  of  a  prayer  meeting,  who, 
after  offering  a  prayer  and  reading  a 
chapter  from  the  Bible,  instead  of 
commenting,  as  is  usually  done,  upon 
the  chapter  just  read,  began  to  abuse 
and  vilify  the  minister  and  his  flock. 
Jackson  v.  State  (1918)  21  Ga.  App. 
779,  95  S.  E.  302. 

And  in  State  v.  Dahlstrom  (1903) 
90  Miniu  72,  95  N.  W.  580,  reversing 
a  conviction  of  wilfully  disturbing  a 
religious  meeting,  the  facts  were  that 
complaining  witness  and  defendant 
were  both  ministers  of  the  gospel  and 
entertained  conflicting  views  on  the 
subject  of  the  divinity  of  Christ;  the 
complaining  witness  proposed  to  dis- 
cuss the  question,  and  appointed  a 
meeting  at  the  place  where  religious 
services  were  usually  conducted  in  the 
neighborhood,  at  which  meeting  a 
large  congregation  appeared,  among 
them  the  defendant;  during  the  course 
of  his  talk  complainant  indulged  in 
some  criticism  of  defendant,  referring 
to  him  personally,  criticizing  with 
8ome  severity  his  attitude  on  the  ques- 
tion, and  to  such  an  extent  as  to  arouse 
the  passions  and  anger  of  defendant, 
who  arose  and  asked  the  privilege  of 
speaking  at  the  meeting  to  defend 
himself;  the  complainant  refused  this 
request,  and  indulged  in  further  abus- 
ive language  toward  him ;  defendant  . 
subsided  for  a  few  minutei^,  but  soon 
again  insisted  on  the  right  to  meet 
some  of  the  statements  and  charges 
made  by  complainant,  and  was  again 
refused  permission  to  do  «o;  consid- 
erable noise  and  disturbance  were  the 
result  of  the  altercation  between  the 
^o  rministers^  but  defendant  finally 
left  the: meeting  and  returned  to  his 
12  A.L.R.— 42. 


home.  In  reversing  the  conviction  the , 
court  said:  ''We  have  examined  the 
evidence  with  considerable  care  and 
reached  the  conclusion  that  it  is  not 
sufficient  to  establish  the  guilt  of  de- 
fendant beyond  a  reasonable  doubt. 
It  would  serve  no  good  purpose  to  en- 
ter into  a  discussion  of  it,  and  we  re- 
frain. Such  occurrences  are  the  ex- 
ception, and  not  the  rule.  Other  in- 
stances of  the  kind  are  not  to  be 
anticipated  in  religious  meetings,  and 
a  judicial  precedent  is  not  in  imme-, 
diate  demand.  We  hold  simply  that 
the  evidence  is  insufficient  to  sustain 
a  conviction  beyond  a  reasonable 
doubt,  and  return  the  case  to  the  court 
below  without  further  remark  except 
that  the  word  'wilfully,'  as  used  in  the 
statute  under  which  defendant  was 
convicted,  embodies  an  element  of 
maliciousness  .  .  .  and  the  evidence 
is  short  of  showing  an  intention  on 
the  part  of  defendant  to  so  act." 

But  one  who  persistently  interrogat- 
ed the  designated  speaker  at  a  polit- 
ical meeting  after  he  had  declined  to 
permit  further  interruption,  and  also 
in  disregard  of  the  commands  of  the 
chairman  of  the  meeting,  who  directed 
that  she  sit  down,  was  held  in  People 
V.  Malone  (1913)  156  App.  Div.  10,  29 
N.  Y.  Crim.  Rep.  325,  141  N.  Y.  Supp. 
149,  to  be  guilty  of  a  wilful  disturb- 
ance of  a  political  meeting.  The  court 
said:  "I  think  that  it  cannot  be  said 
that  the  defendant  disturbed  the  meet- 
ing at  the  beginning  of  this  incident. 
Although  the  Scotch  custom  of  heck- 
ling is  not  in  vogue  here,  it  appears 
from  the  record  and  is  common  knowl- 
edge that  sometimes  a  speaker,  during 
his  speech  at  a  political  meeting,  i» 
interrogated  by  some  auditor.  And  on 
this  occasion  the  speaker  was  cour- 
teous to  give  way  to  defendant  to  hear 
her  question,  and  to  make  answer,  and 
the  chairman  was  likewise  courteous 
to  halt  the  proceedings  in  accord  with 
an  implied  consent  of  the  speaker.  If 
the  incident  from  its  inception  was 
attended  with  tumult,  that  was  the 
doing  of  the  audience  in  token  of  its 
disapproval.  But  despite  such  disap- 
proval the  defendant  did  not,  in  the', 
eye  of  the  law,  disturb  the  meeting  so 
long  as  her  course  was  taken  with  the 
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consent  of  the  chairman  and  of  the 
speaker  who  had  the  floor.  But  her 
offending  was  in  her  persistence  after 
the  speaker  had  made  answer,  had  de- 
clined further  discussion,  had  asked 
her  to  take  her  seat,  had  declined  to 
permit  further  interruption,  had  con- 
tinued to  keep  the  floor,  and  had 
evinced  his  desire  to  continue  his 
speech  without  further  interruption, 
and  in  like  persistence  in  disobedience 
of  the  chairman  of  the  meeting  and  in 
disregard  of  his  commands.  It  must 
be  borne  in  mind  that  the  defendant 
did  not  seek  to  interrogate  the  speaker 
upon  another  subject,  but  persisted  to 
press  her  inquiry  upon  the  same  topic. 
If  the  audience  had  remained  still  in 
silence,  nevertheless  the  defendant 
would  have  disturbed  the  meeting 
when  she  refused  to  obey  the  chair- 
man; and  when  she  prevented  the 
speaker  by  her  attitude  and  her  words 
from  continuing  his  address  after  he 
had  closed  the  incident." 

So,  in  Lancaster  v.  State  (1875)  53 
Ala,  398,  25  Am.  Rep.  625,  conviction 
of  disturbing  religious  meeting  was 
afl!irmed  where  on  a  Sunday  morning 
after  a  prayer  meeting,  and  before  the 
congregation  had  dispersed,  a  member 
of  the  church  in  good  standing,  hav- 
ing asked  and  obtained  from  the 
moderator  or  preacher  in  charge  leave 
to  speak,  said:  "I  neither  rise  to 
preach,  pray,  or  sing,  but  I  want  to 
talk  to  the  church.  I  have  meditated, 
thought,  and  prayed  to  know  whiat  I 
ought  to  do.  I  demand  my  letter.  I 
cannot  live  in  the  church  with  liars, 
thieves,  rogues,  and  murderers."  The 
court  said:    ''A  member  Of  the  assem- 


blage, though  he  be  a  member  of  the 
'particular  religious  organization  hav- 
ing control  of  the  services,  is  bound  to 
regard  its  peace  and  order.  No  per- 
mission given  him  to  speak,  or  given 
to  a  mere  stranger  by  the  leader  or 
conductor  of  the  services,  whether  he 
be  lay  or  clerical,  can  justify  or  excuse 
such  discourse  as  is  unbecoming  the 
assemblage,  and  must  by  its  violence 
offend  the  order  and  decorum  essen- 
tial to  Christian  worship.  Nor  is  it 
material  that  one  who  has  obtained 
permission  to  speak  is  not  called  to 
order  or  interrupted  while  indulging 
in  violent,  passionate,  and  ill-tempered 
discourse  insulting  to  the  assemblage 
or  any  of  the  individuals  composing 
it."  ' 

One  who  interrupted  the  minister 
while  he  was  speaking,  and  engaged 
in  a  controversy  with  him  regarding  a 
statement  which  he  had  made  in  the 
course  of  his  sermon,  was  held  in  Peo- 
ple V.  Degey  (1823)  2  Wheeler,  C.  C. 
(N.  Y.)  135,  to  have  been  guilty  of  dis- 
turbing divine  service.  So,  in  State  v. 
Ramsay  (1878)  78  N,  C  448,  2  Am. 
Grim.  Rep.  133,  where,  after  a  con- 
gregation had  assembled  for  worship 
and  were  about  to  begin  the  regular 
exercises,  one  who  had  been  expelled 
arose  from  his  seat  and  began  to  speak 
on  matters  connected  with  his  expul- 
sion, and  when  told  by  the  minister 
that  he  could  not  be  permitted  to  do 
80,  and  must  stop,  persisted  in  spik- 
ing to  those  present,  and  upon  being 
put  out  returned  and  resumed  his 
speaking,  he  was  held  guilty  of  dis- 
turbing a  religious  congregation. 

J.  H.  B. 


ROY  JOSEPH  BRAUNIE,  Plff.  in  Em, 

V. 

STATE  OF  NEBRASKA, 


Jfebraaka  Supreme  Court '^  December  4,  1990, 

(—  Neb.  — ,  180  N.  W.  567,) 

New  trial  —  sleeping  of  juror. 

1.  A  showing  that  a  juror  wetit  to  sleep  during  the  taking  of  testimonr 
is  not  ground  for  a  new  trial,  when  it  does  not  appear  how  long  he 


BRAUNIE  V.  STATE.  659 

(—  Neh.  — ,  180  N,  W.  5«7.) 

mained  asleep,  nor  that  tte  testimony  introduced  during  that  time  was 
of  any  extent  or  importance,  or  whether  it  was  favorable  or  unfavorable 
to  the  defendant 

[See  note  on  this  question  beginmng  on  page  668.] 

Witness  —  physician  —  insanity. 

2.  A  physician  in  general  practice, 
who  has  had  experience  in  cases  of  in- 
sanity, held  to  be  entitled  to  testify  as 
an  expert  on  the  question  of  the  insan- 
ity of  the  accused,  though  he  is  not  a 
specialist  in  nervous  diseases  and  testi- 
fies that  he  is  not  an  expert  on  in- 
sanity. 

[See  1  B.  C.  L.  600,  601.] 

Trial  —  instructions  —  homicide. 

3.  In  a  trial  for  murder,  where  the 
undisputed  facts  show  that  defendant 
did  the  killing,  and  where  there  is  no 
evidence  of  provocation  by  the  de- 
ceased, or  other  mitigating  or  extenu- 
ating circumstances,  which  would  re- 
duce the  crime  to  manslaughter,  it  is 
not  the  duty  of  the  court  to  instruct 
upon  manslaughter. 

[See  IS  R.  C.  L.  938.] 

—  absence  of  evidence. 

4.  Though  the  malice  engendered  in 
the  heart  of  the  defendant  must  have 
been  without  legal  justification  or  ex- 
cuse in  order  that  he  be  found  guilty 
of  murder  in  the  first  or  second  degree, 
yet,  where  there  is  no  evidence  tend- 
ing to  show  such  justification  or  ex- 
cuse, the  court  is  not  called  upon  to 
eevur  that  matter  in  the  instructions. 

[See  13  R.  C.  L.  982,  983.] 

Honicide  —  degree  —  passion. 

5.  Passion,  no  matter  how  violent, 
will   not   reduce   the   crime   to   man- 

Headnotes  1-6,  by  Flansburg,  J. 


slaughter,  unless  there  has  been  ade- 
quate provocation,  such  as  would 
naturally  and  reasonably  arouse  the 
passions  of  an  ordinary  man  beyond 
his  power  of  control,  and,  where  it  ap- 
pears that  the  defendant  and  his  em- 
ployer had  heated  words  over  the  work 
being  performed,  and  that  the  employ- 
er told  the  defendant,  in  substence, 
that  he  was  discharged,  such  circum- 
stances, as  a  matter  dt  law,  do  not 
constitute  such  adequate  provocation. 
[See  13  R,  C.  L.  791,  792.] 

Trial  —  argument  outside  record. 

6.  A  statement  by  prosecutor  in  his 
argument  to  the  jury  that  he  had  been 
instructed  by  the  court  to  have  certain 
doctors  examine  accused  as  to  his  san- 
ity is  erroneous  where  the  record  does 
not  show  such  an  order. 

[See  2  R.  C.  L.  416.] 

—  instruction  on  malice  —  inference 
from  acts  done. 

7.  An  instruction  that  malice  is  a 
condition  of  the  human  mind  which 
shows  a  heart  regardless  of  social  du- 
ties and  fatally  bent  on  mischief,  the 
existence  of  which  is  inferred  from  the 
acts  done  or  words  spoken,  does  not  in- 
fer that  malice  is  in  law  presumed 
from  the  facts  shown,  but  leaves  the 
jury  to  determine  the  question  of  mal- 
ice, which  it  may  infer  from  acts  done 
or  words  spoken. 


Ebrob  to  the  District  Court  for  Morrill  County  (Hobart,  J.)  to  review 
a  judgment  convicting  defendant  of  murder  in  the  first  degree.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  T.  F.  Neighbors,  for  plaintiff  in 
error: 

If  at  any  stage  of  a  criminal  triial 
evidence  is  introduced,  whether  by  the 
state  or  by  the  defense,  tending  to  im- 
pair or  weaken  the  presumption  of 
sanity,  then  the  stete  should  not  pre- 
vail unless  it  proves  beyond  all  reason- 
able doubt  that  the  accused,  at  the 
time,  had  mind  and  understanding  suf- 
ficient to  know  right  from  wrong  with 
reference  to  the  particular  act. 

Prince  v.  State,  92  Neb.  490,  188  N. 
W.  726;  Davis  v.  State,  90  Neb.  361, 
138  N.  W.  406;  Knights  v.  State,  68 


Neb.  225,  76  Am.  St  Rep.  78,  78  N.  W. 
608. 

Instructions  given  by  the  court  con* 
stitute  the  law  of  the  case  unless  ex^ 
cepted  to. 

Pennington  County  Bank  v.  Bau- 
man,  81  Neb.  782,  116  N.  W.  669; 
Warner  v.  Sohn,  85  Neb.  671,  123  N. 
W.  1054. 

The  opinion  of  a  witness,  not  an  ex- 
pert, is  not  competent  evidence  upon 
the  question  of  the  prisoner's  sanity, 
unless  such  opinion  is  founded  upon 
facts  within  the  knowledge  of  the  wit- 
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nesB  and  sworn  to  by  him  before  the 
jury. 

Schleiicker  v.  State,  9  Neb.  241,  1  N. 
W.  857;  Hoover  v.  State,  48  Neb.  184, 
66  N.  W.  1117;  Bothwell  v.  State,  71 
Neb.  747,  99  N.  W.  669 ;  Reed  v.  State, 
76  Neb.  509,  106  N.  W.  649. 

Ordinarily  the  admissibility  of  evi- 
dence of  the  result  of  physical  exam- 
ination of  accused,  made  during  his  in- 
carceration pending  trial,  as  against 
the  objection  that  it  compels  him  to  be 
a  witness  or  to  testify  against  himself, 
depends  upon  his  consent  or  lack  of 
consent  to  the  examination,  the  evi- 
dence being  inadmissible  where  it  was 
without  his  consent. 

People  v.  Akens,  25  Gal.  App.  373, 
143  Pac.  795;  State  v.  Matsinger,  — 
Mo.  — ,  189  S.  W.  856;  State  v.  Hor- 
ton,  247  Mo.  657,  153  S.  W.  1051. 

Malice  in  its  legal  sense  denotes  that 
condition  of  mind  which  is  manifested 
by  intentionally  doing  a  wrongful  act 
without  just  cause  or  excuse. 

Housh  V.  State,  43  Neb.  163,  61  N. 
W.  571 ;  Maynard  v.  State,  81  Neb.  301, 
116  N.  W.  53;  McVey  v.  State,  57  Neb. 
471,  77  N.  W.  1111, 

Where  the  circumstances  of  the 
crime  are  all  established  by  evidence, 
or  are  manifest  and  not  controverted, 
the  law  raises  no  implication  as  to 
malice,  but  leaves  that  as  a  fact  to  be 
determined  by  the  jury  from  all  the 
circumstances  surrounding  the  crime. 

Flege  V.  Stat^  90  Neb.  390,  133  N. 
W.  431. 

Argument  and  insinuation  made  by 
the  county  attorney,  and  not  based  on 
the  evidence,  is  prejudicial  error. 

Reed  v.  State,  66  Neb.  184,  92  N.  W. 
321,  14  Am.  Grim.  Rep.  556 ;  Powers  v. 
State,  75  Neb.  226,  121  Am.  St.  Rep. 
801,  106  N.  W.  332. 

Messrs.  Clalrence  A«  Davis,  Attorney 
General,  and  J.  B,  Barnes,  for  the 
State. 

The  evidence  amply  sustains  the  ver- 
dict and  judgment  of  the  ti'ial  court. 

Monroe  v.  State,  10  Neb.  448,  7  N. 
W.  285;  Murphy  v.  State,  15  Neb.  383, 
19  N.  W.  489;  Thompson  v.  State,  85 
Neb.  244,  122  N.  W.  986;  Graham  v. 
State,  90  Neb.  658,  134  N.  W.  249; 
Parker  v.  State,  67  Neb.  555,  93  N.  W. 
1037;  Wheeler  v.  Statfe,  79  Neb.  491, 
113  N.  W.  253. 

'  The  evidence  is  amply  sufficient  to 
establish  defendant's  guilt  beyond  all 
reasonable  doubt,  unless  he  was  insane 
At  the  time  he  fired  the  fatal  shot.  At 
the  time  he  fired  the  shot  in  question 


he  was  capable  of  distinguishing  be- 
tween right  and  wrong  with  regard 
to  his  action. 

Wright  V.  People,  4  Neb.  407;  Hawe 
V.  State,  11  Neb.  537,  38  Am.  Rep.  375, 
10  N.  W.  452;  Anderson  v.  State,  26 
Neb.  550,  41  N.  W.  357;  Schwartz  v 
State,  65  Neb.  196,  91  N.  W.  190; 
Bothwell  V.  State,  71  Neb.  747,  99  N. 
W.  669. 

Flansburg,  J.,  delivered  the  opin- 
ion of  the  court : 

Defendant  viras  convicted  of  mur- 
der in  the  first  degree  and  sentenced 
to  life  imprisonment.  He  brings 
the  case  here  for  review. 

Objection  is  made  to  the  sufficien- 
cy of  the  evidence.  It  seems  that 
defendant,  a  man  twenty-four  years 
old,  had  been  employed  as  a  farm 
hand  on  the  farm  of  John  Watts. 
He  SQon  acquired  a  dislike  for 
Watts,  and  stated  to  the  boys  on  the 
place,  that  he  intended  to  get  a  re- 
volver and,  if  he  had  trouble  wiUi 
Watts,  would  kill  him.  A  few  days 
thereafter,  defendant  was  working 
in  the  field  with  a  team  of  colts  and 
had  difficulty  with  them.  Watts  ap- 
peared, and  defendant  and  Watts 
had  heated  words,  ending  in  the  de- 
fendant being  discharged.  Defend- 
ant then  ran  to  the  milk  house,  got. 
a  rifle  and,  as  Watts  <4pused  some 
15  feet  away  and  was  earing  the 
door  of  the  farmhouse,  deifendant 
frhot  him.  Watts  died  eighteen 
hours  afterwards.  The  defendant's 
plea  was  ''not  guilty  on  the  ground 
of  insanity." 

On  the  question  of  insanity,  the 
testimony  of  experts  was  introduced 
both  on  behalf  of  the  defendant  and 
also  for  the  state.  No  hypothetical 
questions  were  asked,  but  these  wit- 
nesses based  their  opinions  on  their 
examinations  of  and  conversations 
had  with  the  defendant  before  the 
time  of  trial.  The  witnesses  for  the 
state  testified  that  defendant  was 
sane.  One  expert  witness,  on  behalf 
of  the  defendant,  said  that  from  the 
discussion  he  had  with  the  defend- 
ant he  believed  defendant  would 
have  had  no  understanding  as  to 
what  was  right  or  wrong,  with  ref-^ 
erence  to  the  act  committed.     The 
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jury  had  before  it  the  history  of 
the  crime,  showing  defendant's  ac- 
tions, statements,  and  conduct  for 
a  considerable  time  both  before  and 
after  the  shooting,  as  well  as  the 
testimony  of  experts  that  the  de- 
fendant was  sane.  There  is  ample 
to  support  the  verdict. 

One  physician,  called  by  the  state, 
testified  that  he  was  a  graduate  of  k 
regular  medical  school,  had  been 
licensed  to  practise,  and  had  been 
engaged  in  regular  practice  for 
thirty-four  years;  that  he  had  had 
exx>erience  in  insanity  cases  and 
was,  in  fact,  serving  as  medical  ex- 
aminer on  the  county  insanity 
board;  but  he  stated  that  he  was 
not  an  expert  on  insanity  matters. 
This  witness,  over  defendant's  ob- 
jection as  to  his  qualifications,  was 
allowed  to  give  expert  testimony  on 
the  question  of  defendant's  sanity. 

wfltneaa-  Such  testimony  was 

physician.  not  improperly  re- 

i..a«ity.  ceived.      It    is    the 

function  of  the  court  to  determine 
the  qualifications  of  a  witness,  of- 
fered as  an  expert,  from  the  show- 
ing of  fact  as  to  the  study  made  and 
knowledge  acquired  by  the  witness 
upon  the  particular  matter  in  ques- 
tion. The  conclusion  of  a  witness, 
as  to  whether  or  not  he  is  an  expert, 
ia  not  binding  on  the  court.  It  is 
apparent,  in  this  case,  that  what  the 
witness  intended  to  convey  by  his 
assertion  that  he  was  not  an  expert 
was  that  he  was  not  a  specialist  in 
matters  of  insanity.  It  was,  how- 
ever, not  necessary  that  he  be  a 
specialist.  If  it  appears  to  the  court 
that  the  witness  has  had  an  oppor* 
tunity  to  make  special  study  and  has 
done  so,  and  has  thus  acquired 
knowledge  and  has  had  experience 
in  reference  to  the  matter,  beyond 
that  of  ordinary  persons,  he  may 
be  allowed  to  testify  as  an  expert. 
The  extent,  then,  of  such  knowledge 
and  experience,  bears  upon  the 
weight  to  be  given  to  his  testimony 
by  the  jury.  Spaulding  v.  Edina, 
122  Mo.  App.  65,  97  S.  W.  545: 
Pecos  &  N.  T.  R.  Co.  v.  Coffman,  56 
Tex.  Civ.  App.  472,  121  S.  W.  218 ; 


Castner  v.  Sliker,  33  N.  J.  L.  95 ;  22 
C.  J.  675,  §  765. 

Counsel  for  defendant  contends 
that  the  court  erred  in  ordering  that 
the  defendant  submit  himself  to  an 
oral  examination  by  the  medical 
witnesses  for  the  state,  for  the  pur- 
pose of  giving  them  an  opportunity 
to  pass  upon  his  sanity,  since  such 
an  order  compelled  the  defendant  to 
give  testimony  against  himself. 
The  record  does  not  show  that  any 
such  order  was  made,  and  the  tes- 
timony, furthermore,  does  show 
that  the  conversations  had  with  the 
defendant  by  these  witnesses  were 
of  an  entirely  voluntary  nature  on 
his  part. 

The  county  attorney,  in  his  argu- 
ment to  the  jury,  stated  that  he  had 
been  instructed  by  the  court  to  have 
certain  doctors  examine  the  defend- 
ant upon  the  question  of  insanity, 
and  the  defendant  contends  that 
such  statements  made  by  the  county 
attorney  are  prejudicial.  The  rec- 
ord   does    not    show    Trl«l-ar»o- 

that  any  such  order  ment  outside 
had  been  made  by  '**^'*- 
the  court,  and  the  remarks  were 
outside  the  record  and  were  prop- 
erly excepted  to.  The  entire  argu- 
ment of  the  county  attorney  is,  how- 
ever, shown  in  the  transcript.  It  is 
quite  temperate  and  entirely  fair, 
and  it  is  apparent  that  no  prejudice 
could  have  resulted  from  the  state- 
ments complained  of. 

Misconduct  of  the  jury  is  urged 
as  ground  for  a  new  trial.  By  affi- 
davit, attached  to  the  motion  for  a 
new  trial,  it  is  set  out:  "That  one 
of  the  jurors  went  to  sleep  while 
testimony  was  being  taken  and  ap- 
peared to  pay  but  very  little  atten- 
tion to  the  testimony  or  argument 
of  counsel." 

The  length  of  time  the  juror  was 
asleep  is  not  shown ;  nor  does  it  ap- 
pear what  testimony  was  introduced 
during  that  time,  nor  that  it  was  of 
any  importance  or  extent,  nor 
whether  favorable  or  unfavorable 
to  the  accused.  There  is  no  show- 
ing that  the  defendant  was  in  any. 
way  prejudiced.  16  C.  J.  1170,  § 
2677.   Whether  or  not  this  juror  paid 
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such  attention  to  the  trial  as  to  in- 
telligently comprehend  the  proceed- 
ing and  hear  the  testimony  was  a 
matter  open  to  the  trial  judge,  and 
was  necessarily  passed  upon  by  him 
when  the  motion  for  a  new  trial  was 
overruled.  No  objection  on  this 
ground  was  made  by  the  defendant 
during  the  course  of  the  trial,  and 

New  trial-  there  is  nothing  in 

•leepins  of  the  affidavit,  as  we 

Juror.  ^^^  -^^  ^  question 

the  sound  judgment  of  the  trial 
judge  that  the  juror  was  sufficiently 
attentive. 

Error  is  predicated  on  the  giving 
of  the  following  instruction :  "Mal- 
ice in  law  includes,  but  is  not  con- 
fined to,  hatred,  ill  will,  or  desire  for 
revenge.  It  may  for  the  purposes 
of  this  case  be  defined  as  that  con- 
dition of  the  human  mind  which 
shows  a  heart  regardless  of  social 
duties  and  fatally  bent  on  mischief, 
the  existence  of  which  is  inferred 
from  the  acts  done  or  words 
spoken." 

Defendant  makes  two  objections 
to  this  instruction:  First,  he  con- 
tends the  instruction  infers  that 
malice  is,  in  law,  presumed  from, 
the  facts  shown  in  this  case;  and, 
second,  that  the  instruction  does  not 
inform  the  jury  that,  even  though 
the  condition  of  mind  described  be 
found  to  exist,  still  it  should  not  be 
considered  malice  if  found  to  have 
been  produced  by  adequate  provoca- 
tion on  the  part  of  the  deceased,  in 
which  event  such  emotions  would, 
in  law,  have  been  justifiable  or  ex- 
cusable. 

As  to  the  first  objection,  the  de- 
fendant relies  upon  the  decisions  in 
Flege  V.  State,  90  Neb.  390,  133  N. 
W.  431 ;  Davis  v.  State,  90  Neb.  361, 
133  N.  W.  406 ;  and  VoUmer  v.  State, 
24  Neb.  838,  40  N.  W.  420,  where 
it  is  decided  that  malice  cannot  be 
presumed,  as  a  matter  of  law,  from 
the   fact  of  killing,   when   all  the 

circumstances    sur- 

?i'o« "  on^'raH^e-  rounding  the  killing 
Inference  from     ^^e  shown,  and  that 

aetH  done.  ' 

the  question  of  ma- 
lice must  then  be  left  to  the  jury. 
We  do  not  believe  the  instruction 


open  to  the  objection  made,  since  it 
does  not  instruct  that  malice  is  to 
be  inferred  from  the  fact  of  killing, 
but,  as  we  interpret  it  the  jury  is  in- 
formed that  the  jury  itself  is  to  de- 
termine the  question  of  malice  and 
that  it  may  infer  malice  from  the 
acts  done  and  things  said.  As  to  the 
matter  complained  of,  the  instruc- 
tion is  the  same  as  was  approved  in 
Vollmer  v.  State,  supra,  and  Carr  v. 
State,  23  Neb.  749,  37  N.  W.  630. 

As  to  the  second  objection,  the 
definition  of  "malice,"  though,  per- 
haps, incomplete  if  given  in  a  case 
where  the  evidence  was  sufficient  to 
reduce  the  homicide  to  the  crime  of 
manslaughter,  since  the  emotions 
described  in  the  instruction,  if 
caused  by  adequate  provocation^ 
would  not  have  constituted  malice, 
yet  was  sufficient  here,  where  there 
is  no  evidence  of  provocation,  nor 
of  extenuating  or  mitigating  cir- 
cumstances, adequate  to  reduce  the 
crime  to  manslaughter.  All  that 
could  be  inferred  is  that  the  de- 
ceased, by  his  remarks,  had  pro- 
voked the  defendant  to  anger.  That 
such    manner    and  „«.^f^«^^^ 

extent     of     prOVOCa-    decree- 

tion  is  insufficient,  ■••■••*•■• 

in  law,  to  mitigate  the  offense,  is 

beyond  question.    21  Cyc.  743. 

The  court  in  its  instructions  de- 
fined the  crime  of  "murder  in  the 
first"  and  in  the  "second  degree" 
and    defined   the   "crime   of   man- 
slaughter," but  neglected  to  instruct 
what  provocation  or  cause  would  be 
adequate  to  reduce  the  offense  from 
murder  to  manslaughter.    The  only 
possible  defense  in  this  case  was  in- 
sanity.   No  prejudice  could  have  re- 
sulted   to    the    de- 
fendant by  a  failure  SoS^ir^I^fdV 
to  instruct  fully  on 
manslaughter,  since  there  was  no 
evidence  in  the  record  by  which  the 
homicide  could  have  been  reduced  to 
that  lower  degree  of  crime.    Davis 
v.  State,  90  Neb.  861, 133  N.  W.  406. 
There  being  no  evi- 
dence tending  to  es-  T^l'^^n^Z  *' 
tablish    manslaugh- 
ter,  it  was   not  the  duty  of  the 
court  to  instruct  upon  that  degree  of 


the  crime.  Williams  v.  State,  103 
Neb.  710,  174  N.  W.  302.  And  by 
the  jury's  verdict,  that  the  accused 
was  guilty  of  a  deliberate  and  pre- 
meditated murder,  and  not  of  mur- 
der in  the  second  degree,  it  liecomes 
quite  apparent  that  the  defendant 
was  not  prejudiced  by  the  failure 
of  the  court  to  instruct  fully  as  to 
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the  crime  of  manslaughter,  or  to  in- 
form the  jury  under  what  circum- 
stances malice,  as  defined  in  the  in- 
struction, would  be  legally  justi- 
fiable or  excusable.  Ann.  Cas. 
1913A,  735  (People  v.  Brown,  203 
N.  Y.  44,  96  N.  E.  367). 
Affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

biattentioii  of  juror  from  sleepineM  or  odier  cause  at  ground  for  reversal  or 

neew  IriaL 


The  extent  of  the  decision  in  the' 
reported  case  (Braukie  v.  State,' 
ante,  658)  is  that,  in  the  absence  of 
prejudice  to  the  defendant,  it  will  not 
be  ground  for  a  new  trial  that  a  juror 
slept  during  the  taking  of  testimony. 
While  no  reported  case  has  been 
found  where  a  new  trial  was  granted 
because  of  the  fact  that  a  juror  was 
inattentive,  either  because  asleep  or 
for  some  other  reason,  yet  it  is  evident 
from  the  cases  included  in  this  note 
that,  had  there  been  a  showing  of 
prejudice  because  of  such  inattention, 
it  would  have  been  good  ground  for 
reversal  or  hew  trial. 

In  harmony  with  the  reported  case 
(Braunie  v.  State)  is  Stone  v. 
State  (1843)  4  Humph.  (Tenn.)  27, 
where  the  court,  in  affirming  the  judg- 
ment in  a  capital  case  in  which  the 
trial  court  had  denied  a  motion  for  a 
new  trial,  sought,  upon  the  ground, 
among  others,  that  a  juror  had  slept 
for  an  unascertained  period  of  time, 
said:  "In  this  case  the  trial  was 
conducted  under  the  inspection  of  a 
judge;  if  eating  and  drinking  or 
sleeping  had  disqualified  the  jury,  or 
a  portion  of  them,  from  considering 
the  case  properly,  it  would  have  been 
his  duty  to  have  awarded  a  venire 
facias  de  novo.  That  he  did  not  do  so 
we  must,  in  the  absence  of  proof, 
come  to  the  contrary  conclusion,  and 
hold  that  these  slight  irregularities 
complained  of  were  entirely  innox- 
ious to  the  prisoner." 

So,  too,  in  Dolan  v.  State  (1883)  40 
Ark.  454,  a  capital  case,  in  affirming 
a  judgment  in  which  the  trial  court 


had  denied  a  motion  for  new  trial  on 
the  ground,  inter  alia,  that  a  juror 
had  slept  during  the  argument  of 
counsel,  the  court  said  that  it  would 
seem  that  not  much  of  the  eloquence 
of  the  counsel  was  wasted  upon  the 
drowsy  juror,  he  having  stated  upon 
an  examination  on  oath  in  open  court, 
on  the  hearing  of  the  motion  for  a 
new  trial,  that  while  the  counsel  was 
addressing  the  jury  he  was  leaning  on 
the  shoulder  of  a  fellow  juror  and 
slept  about  half  a  minute,  and  that 
this  was  the  only  time  he  was  under 
the  influence  of  drowsiness,  and  he 
was  positive  that  he  heard  every  word 
that  the  counsel  addressed  to  the  jury 
in  his  argument  in  behalf  of  defend- 
ant. 

And. in  McClary  v.  State  (1881)  75 
Ind.  260,  trial  of  indictment  for  as- 
sault and  battery,  it  was  said  that 
the  mere  falling  asleep  for  a  short 
time  by  a  juror  during  the  argument 
of  counsel  for  defendant  in  a  criminal 
cause  does  not  of  itself  constitute  a 
sufficient  cause  for  new  trial. 

A  new  trial  will  not  be  granted  be- 
cause a  juror  slept  during  a  greater 
portion  of  the  argument  of  counsel, 
especially  where  counsel  did  not  re- 
quest that  he  be  awakened.  Slaugh- 
ter V.  Coke  County  (1904)  34  Tex.  Civ. 
App.  598,  79  S.  W.  863. 

Nor  is  an  appearance  of  being 
asleep  on  part  of  juror  ground  for 
new  trial.  Pelham  v.  Page  (1846)  6 
Ark.  535.  The  court  stated  that  once 
adopt  such  a  rule  and  motions  for 
that  reason  would  be  endless. 

The  fact  that  juror  is  asleep,  where 
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known  to  counsel,  must  be  called  to 
the  court's  attention  at  the  time;  it 
is  too  late  after  verdict.  United 
States  V.  Boyden  (1868)  1  Low.  Dec. 
266,  Fed.  Cas.  No.  14,632;  Carey  v. 
Gunnison  (1883)  —  Iowa,  — ,  17  N. 
W.  881;  Scott  V.  Waldeck  (1881)  12 
Neb.  5,  10  N.  W.  413;  People  v.  Mor- 
rissey  (1872)  Sheldon  (N.  Y.)  295; 
People  V.  Ung  Sing  (1915)  171  CaL 
83,  151  Pac.  1145.  And  see  the  re- 
ported case  (Braunie  v.  State). 

So,  too,  if  counsel  sees  that  a  juror 
is  inattentive  to  the  evidence  or  ar- 
gument, that  fact  must  be  called  to 
the  court's  attention  at  that  time.  Lee 
V.  McLeod  (1880)  15  Nev.  158. 

So,  motion  for  new  trial  on  the 
ground  that  juror  was  asleep  during 
time  part  of  testimony  was  being  giv- 
en will  be  denied  where  it  does  not 
appear  affirmatively  that  defendant  or 
counsel  did  not  know  of  that  fact  .be- 
fore the  verdict  was  rendered.  Cogs- 
well V.  State  (1873)  49  Ga.  103. 

An  affidavit  for  new  trial  on  ground 
that  juror  slept  during  argument  of 
counsel  is  insufficient  if  it  does  not 
aver  that  juror  actually  slept,  but 
only  that  he  had  his  eyes  closed  and 
appeared  to  be  asleep.  McCary  v. 
State  (Ind.)  supra. 

Ruling  of  trial  court  denying  new 
trial  on  ground  that  juror  was  asleep 
during  part  of  time  witness  was  tes- 
tifying is  conclusive  on  appeal  where 
there  was  conflict  of  evidence  on  the 
question  as  to  whether  the  juror  was 
asleep.  People  v.  Ung  Sing  (1915) 
171  CaL  83,  151  Pac.  1145;  People  v. 
Morrissey  (1872)  Sheldon  (N.  Y.) 
295. 

So,  there  was  no  error  in  refusing 
to  discharge  the  jury  from  trial  of 
case  because  of  alleged  fact  that 
juror  slept,  where  attorneys  for  ap- 
pellant made  affidavit  that  one  of  the 
jurors  was  asleep  a  portion  of  the 
time  during  the  trial,  and  lawyers  for 
appellee  made  affidavit  that  he  was 
not  asleep,  and  the  juror  himself 
swore  that  he  was  not  asleep  at  any 
time  during  the  trial,  that  he  had  a 
habit  of  closing  his  eyes  when  listen- 
ing to  others,  and  that  he  heard  all 
that  was  said  by  both  witnesses  and 
lawyers.    Continental  Casualty  Co.  v. 


Semple  (1908)  —  Ky.  — ,  112  S.  W. 
1122. 

And  in  Com.  v.  Jongrass  (1897)  181 
Pa.  172>  37  Atl.  207,  trial  of  indict- 
ment for  murder,  in  refusing  to  con- 
sider refusal  of  trial  court  to  set  aside 
verdict  because  it  was  alleged  that  a 
juror  had  for  an  instant  appeared  to 
be  asleep,  the  court  said:  "This  mo- 
tion was  addressed  to  the  discretion 
of  the  court.  It  depended  upon  a  fact 
that  must  have  transpired  in  the  pres- 
ence of  the  learned  judge.  If  this 
assignment  was  regular,  we  could  not 
consider  it  upon  this  record.  The 
learned  judge  stated  when  this  mo- 
tion was  before  him  that  he>had  given 
particular  attention  to  this  juryman 
during  the  trial  because  of  his  age, 
and  was  able  to  say  upon  his.  own 
knowledge  that  he  was  awake  and 
attentive  except  for  a  single  instant, 
and  that  he  lost  nothing  of  the  trial. 
It  was  idle  to  call  witnesses  to  prove 
what  the  learned  judge  knew  to  be 
untrue.  He  would  not  have  been 
bound  by  such  testimony  if  given,  for 
neither  a  judge  nor  a  juror  is  bound 
to  accept  the  statement  of  a  witness 
that  contradicts  the  testimony  of  his 
own  senses." 

And  in  Com.  v.  Croson  (1914)  246 
Pa.  536,  92  Atl.  754,  holding  that  there 
was  no  error  in  refusing  a  motion  to 
withdraw  a  juror  and  continue  the 
case  for  the  alleged  reason  that  one 
of  the  jurors  had  slept  during  a  por- 
tion of  the  trial,  the  court  said  that 
"opportunity  was  given  to  counsel  to 
take  testimony  in  support  of  this  al- 
legation, but  no  proof  was  produced. 
The  investigation  of  the  matter  by  the 
trial  judge  satisfied  him  that  there 
was  no  merit  in  the  suggestion  that 
the  juror  in  question  was  asleep  dur- 
ing any  portion  of  the  trial  or  that  he 
failed  to  take  in  anything  of  impor- 
tance." 

Error  in  overruling  motion  for  new 
trial  on  ground  that  juror  slept  during 
trial  and  argument  will  not  be  consid- 
ered where  affidavit  required  by  stat- 
ute to  sustain  this  cause  for  new  trial, 
although  filed,  is  not  made  part  of 
the  record  either  by  bill  of  exceptions 
or  by  order  of  court.  Alderman  v. 
Cobb  (1884)  94  Ind.  602.      J.  H.  B. 
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IVY  LINDEN,  Appt., 

V. 

BERTRAM  A.  MILLER,  Respt. 

Wisconsin  Supreme  Court -^  June  i,  1920, 
(_  Wis.  — ,  177  N.  W.  909.) 

Bvidence  —  res  ipsa  loqnitiir  — -  skiddins:  of  automabile* 

1.  The  rule  res  ipsa  loquitur  does  not  apply  to  the  mere  skidding  of  an 
automobile  on  a  slippery  pavement  into  collision  with  another  car. 
[See  note  on  this  question  beginning  on  page  668.] 


Automobile   —   driving    on   slippery 
pavement  —  negligence. 

2.  One  is  not  negligent  per  se  in 
driving  an  automobile  on  a  snowy  and 
slippery  pavement. 

Appeal  —  submission  of  immaterial 
issue. 

3.  There  is  no  error  prejudicial  to 
plaintiff  in  an  action  to  recover  dam- 
ages  for  injuries  received  in  .an  auto- 
mobile collision,  in  submitting  to  the 


jury  the  question  of  unavoidable  acci- 
dent, although  it  was  not  necessary  to 
a  determination  of  the  case  if  the  jury 
has  found  absence  of  negligence  on  the 
part  of  defendant 
Negligence   —  unavoidable   accident 

—  human  agency. 

4.  An  accident,   to   be   unavoidable, 
need  not  be  free  from  human  agency. 

[See  20  R.  C.  L.  18,  19.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Milwaukee 
County  (Fairchild,  J.)  in  favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence.   Affirmed. 


Statement  by  Yin je,  J. : 

Action  to  recover  damages  for 
personal  injuries  sustained  in  an 
auto  collision.  January  1,  1917,  at 
about  6  o'clock  in  the  evening,  plain- 
tiff was  riding  in  an  automobile  in 
a  northwesterly  direction  on  Pros- 
pect avenue,  and  on  the  right-hand 
side  thereof.  The  automobile  was 
driven  by  her  husband  and  was 
within  a  few  feet  of  the  east  curb 
oi  ttke  street  when  defendant's 
automobile,  which  was  going  in  a 
southeasterly  direction,  skidded  in- 
to plaintiff's  and  caused  the  injuries 
complained  of.  The  alleged  negli- 
gence of  the  defendant  consisted  in : 
(1)  Driving  at  a  rate  of  speed  in 
excess  of  that  permitted  by  law ;  (2) 
reckless  operation  of  his  car  in  view 
of  the  icy  condition  of  the  street; 
(3)  driving  to  the  left  of  the  center 
of  the  street;  (4)  failing  to  have 
control  of  his  machine;  (5)  incom- 
petency of  the  driver,  and  (6)  fail- 
ure to  have  the  machine  equipped 
with  chains  or  other  devices  for  con- 


trolling the  same.  The  jury  found : 
(1)  The  defendant  did  not  fail  to 
exercise  ordinary  care  in  operating 
his  automobile  at  or  immediately 
prior  to  the  happening  of  the  col- 
lision; (3)  the  collision  was  due  to 
an  unavoidable  accident;  and  (4) 
damages  in  the  sum  of  $600.  From 
a  judgment  in  favor  of  defendant 
upon  the  special  verdict,  the  plain- 
tiff appealed. 

Messrs.  George  A.  Affeldt  and 
Christian  Doerfler,  for  appellant: 

There  was  absolutely  no  evidence 
upon  which  a  finding  of  unavoidable 
accident  could  be  based. 

Dygert  v.  Bradley,  8  Wend.  469. 

The  doctrine  of  res  ipsa  loquitur  is 
applicable,  and  the  collision  itself,  and 
the  manner  of  its  occurrence,  created 
a  presumption  that  the  defendant  was 
guilty  of  negligence. 

Whitwell  V.  Wolf,  127  Minn.  529,  149 
N.  W.  299. 

It  is  the  duty  of  an  operator  of  an 
automobile  to  use  precaution  to  pre- 
vent skidding. 

Babbitt,  Motor  Vehicles,  §  235. 
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The  collision  may  well  have  been  un- 
expected, or  it  may  have  been  an  un- 
expected result  from  a  known  cause, 
and  still  have  been  caused  solely  by 
defendant's  negligence. 

Schneider  v.  Provident  L.  Ins.  Co.  24 
Wis.  28,  1  Am.  Rep.  157,  7  Am.  Neg. 
Gas.  174;  Ullman  v.  Chicago  &  N.  W. 
R.  Co.  112  Wis.  150,  56  L.R.A.  246,  88 
Am.  St.  Rep.  949,  88  N.  W.  41 ;  Huddy, 
Automobiles,  §  103. 

The  trial  judge  was  clearly  wrong  in 
refusing  to  set  aside  the  verdict  and 
grant  the  plaintiff  a  new  trial. 

Parkes  v.  Lindenmann,  161  Wis.  101, 
151  N.  W.  787;  Lehan  v.  Chicago  &  N. 
W.  R.  Co.  169  Wis.  327,  172  N.  W.  787. 

Messrs.  Glicksman,  Gold«  &  Corri- 
gan,  for  respondent: 

Upon  the  evidence  the  jury  properly 
found  that  the  defendant  was  guilty  of 
no  negligence. 

Scheuer  v.  Manitowoc  &  N.  Traction 
Co.  164  Wis.  333, 159  N.  W.  901 ;  Camp- 
bell V.  Germania  F.  Ins.  Co.  163  Wis. 
329,  158  N.  W.  63;  Pauloni  v.  Simmons 
Mfg.  Co.  160  Wis.  211,  151  N.  W.  265, 
10  N.  C.  C.  A.  202;  Kavanaugh  v.  Janes- 
ville,  24  Wis.  618;  Doan  v.  WiUow 
Springs,  101  Wis.  112,  76  N.  W.  1104; 
Dralle  v.  Reedsburg,  130  Wis.  347.  110 
N.  W.  210. 

The  doctrine  of  res  ipsa  loquitur  does 
not  apply  to  an  automobile  accident 
such  as  occurred  in  the  case  at  bar. 

Klein  v.  Beeten,  169  Wis.  385,  5 
A.L.R.  1237,  172  N.  W.  736. 

The  mere  skidding  of  an  automobile 
is  not  an  occurrence  of  such  uncommon 
or  unusual  character  that,  unexplained, 
the  jury  can  say  it  furnishes  evidence 
of  negligence. 

Williams  v.  Holbrook,  216  Mass.  239, 
103  N.  E.  633 ;  Wing  v.  London  General 
Omnibus  Co.  [1909]  2  K.  B.  652,  3  B.  R. 
C.  79,  78  L.  J.  K.  B.  N.  S.  1063, 101  L.  T. 
N.  S.  411,  78  J.  P.  429,  25  Times  L.  R. 
729,  50  Sol.  Jo.  713,  7  L.  G.  R.  1093; 
Philpot  V.  Fifth  Ave.  Coach  Co.  142 
App.  Div.  811,  128  N.  Y.  Supp.  35. 

^  There  was  no  evidence  for  submis- 
sion of  the  case  to  the  jury. 

Klein  v.  Beeten,  169  Wis.  385,  5 
A.L.R.  1237,  172  N.  W.  736. 

No  error  can  be  predicated  upon 
either  the  sutaiission  of  the  third  ques- 
tion whether  the  collision  was  due  to 
an  unavoidable  accident,  or  any  portion 
of  the  charge  relating  thereto. 

Scheuer  v.  Manitowoc  &  N.  Traction 
Co.  164  Wis.  340,  159  N.  W.  901 ;  Over- 
cash  V.  Charlotte  Electric  R.  Light  &  P. 
Co.  144  N.  C.  572,  57  S.  E.  377,  12  Ann. 


Cas.  1040;  Raiford  v.  Wilmington  & 
W.  R.  Co.  130  N.  C.  597,  41  S.  E.  806; 
Crutchfield  v.  Richmond  &  D.  R.  Co.  76 
N.  C.  320;  Travers  v.  Hartmann,  5 
Boyce  (Del.)  302,  92  Atl.  855;  United 
States  V.  Pennsylvania  Co.  239  Fed. 
761. 

Vinje,  J.,  delivered  the  opinion  of 
of  the  court : 

It  appears  from  the  evidence  that 
defendant's  car,  a  Super-six  Hud- 
son v^eighing  about  3,500  pounds, 
was  driven  at  a  rate  of  from  10  to 
15  miles  an  hour  at  the  time  it  began 
to  skid.  Defendant's  wife  occupied 
the  front  seat  with  him.  The  rear 
seat  was  empty.  When  an  icy  spot 
was  reached,  the  rear  end  of  the  car 
began  to  slue  to  the  west,  and  de- 
fendant in  vain  tried  to  turn  the 
front  end  to  the  west.  The  result 
was  that  almost  immediately  his  car 
skidded  diagonally  across  the  street, 
and,  though  he  finally  applied  the 
brakes  hard,  he  struck  plaintiff's 
car  with  quite  a  crash,  inflicting  the 
injuries  complained  of. 

Plaintiff  argues  that  it  was  error 
to  submit  the  thii'd  question  as  to 
whether  the  collision  was  due  to  an 
unavoidable  accident  because  there 
is  absolutely  no  evidence  in  the  case 
upon  which  a  finding  of  unavoidable 
accident  could  be  based.  If  it  be 
true,  as  the  defendant  claims  it  was, 
that  he  was  driving  along  near  the 
center  of  the  street  at  a  moderate 
rate  of  speed  when  his  car  began  to 
skid,  and  that  by  the  exercise  of 
ordinary  care  he  was  unable  to  con- 
trol' it  until  it  struck  plaintiflTs  car, 
then  the  jury  might  well  find  that 
it  was  an  unavoidable  accident. 
Skidding  may  occur  without  fault, 
and  when  it  does  occur  it  may  like- 
wise continue  without  fault  for  a 
considerable  space  and  time.  It 
means  partial  or  complete  loss  of 
control  of  the  car  under  circum- 
Sitances  not  necessarily  implying 
negligence.  Hence  plaintifl^s  claim 
that  the  doctrine  of 
res  ipsa  loquitur  ap-  SV/ISaSTtSTili- 
plies  to  the  present  ;lfll?!;5„*' 
Situation  IS  not  well 
founded.  In  order  to  make  the  doc- 
trine of  res  ipsa  loquitur  apply,  it 
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must  be  held  that  skidding  itself 
implies  negligence.  This  it  does  not 
do.  It  is  a  well-known  physical  fact 
that  cars  may  skid  6n  greasy  or 
slippery  roads  without  fault  either 
on  account  of  the  manner  of  han- 
dlmg  the  car  or  on  account  of  its 
being  there.     No  negligence  as  a 

matter  of  law  can 

4ri*vi!IS*oir"  ^^  charged  to  the 
•iippcry  fact  that  defendant 

ran  his  car  on  Pros- 
pect avenue  that 
day  on  a  snowy  and  slippery  road- 
way. Plaintiff  also  ran  her  car 
there,  and  she  avers,  and  it  is  ad- 
mitted, she  was  not  negligent.  Oth- 
er cars  were  being  run  there  that 
day,  and  it  is  a  matter  of  common 
knowledge  that  cars  are  run  all  win- 
ter and  in  practically  all  kinds  of 
weather  upon  city  streets.  So  the 
jury  were  warranted  in  finding  no 
negligence  because  of  using  the 
street  under  the  circumstances.  As 
a  rule  in  auto  collisions  the  direct 
cause  of  the  accident  and  the  con- 
trolling circumstances  attendant 
thereon  are  usually  not  so  within 
the  control  of  a  driver  as  to  raise  a 
presumption  of  negligence  on  his 
part,  bi  other  words,  the  doctrine 
of  res  ipsa  loquitur  does  not  usually 
apply  to  such  accidents.  Klein  v. 
Beeten,  169  Wis.  385,  5  A.L.R.  1237, 
172  N.  W.  736;  Williams  v.  Hol- 
brook,  216  Mass.  239, 103  N.  E.  633. 
See  valuable  note  to  former  case  in 
5  A.L.R.  1240,  upon  the  subject  of 
res  ipsa  loquitur  as  applied  to  auto- 
mobile accidents,  where  the  cases 
are  collected  and  the  rule  as  stated 
sustained  by  them. 

It  is  next  urged  that  the  court 
erred  in  submitting  the  third  ques- 
tion to  the  jury  as  to  whether  the 
collision  was  due  to  an  unavoidable 
accident,  and  that  it  also  erred  in 
instructing  the  jury  relative  thereto 
as  follows:  "An  'unavoidable  acci- 
dent' is  defined  to  be  an  event  hap- 
pening unexpectedly  from  the  un- 
controllable  operations  of  nature, 
without  human  agency.  It  is  fur- 
ther defined  and  means  an  event 
that  takes  place  without  anyone's 
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foresight  or  expectation;  an  event 
from  an  unknown  cause,  or  an  un- 
usual or  unexpected  event  from  a 
known  cause ;  a  chance,  or  casualty ; 
anything  occurring  unexpectedly  or 
without  known  or  assignable  cause, 
or  an  event  occurring  without  negli- 
gence. Whether  an  accident  occurred 
does  not  depend  on  the  exercise  of 
reasonable  care,  nor  is  it  prevent- 
ed by  the  exercise  of  reasonable 
care." 

It  is  true  that  the  third  question 
was  not  necessary  for  the  determi- 
nation of  any  issue  raised  by  the 
pleadings  or  the  evidence ;  but  it  no 
doubt  appeared  to  the  trial  court 
when  the  evidence  was  all  in  that  it 
presented  a  case  where  the  jury 
might  well  come  to  the  conclusion 
that  the  collision  occurred  without 
fault  of  either  party,  in  whjch  event 
it  would  be  an  unavoidable  accident. 
The  jury's  answers  to  questions  1 
and  3  are  consistent,  and  we  cannot 
perceive  how  they  were  misled  by 
finding  the  same  fact  twice.  At  least 
it  does  not  seem  to 
us  that  plaintiff  can  m?Mio^^  ' 
complain  of  the  fact  JS? ***'**' 
that  the  jury  were 
twice  called  upon  to  negative  de- 
fendant's negligence  in  different 
ways.  There. was  no  claim  of  con- 
tributory negligence;  hence  a  nega- 
tive answer  to  question  3  would 
have  contradicted  the  negative  an- 
swer to  question  1.  So  no  error 
prejudicial  to  plaintiff  resulted  from 
the  submission  of  the  question. 

We  also  regard  the  instruction 
complained  of  as  morie  favorable  to 
the  plaintiff  than  to  the  defendant, 
because  it  erroneously  limits  an  un- 
avoidable accident 
to    one    free    from  unavoid^bi^ 

human  agency.  It  5^"il!.-*^ener. 
need  not  be.  Non- 
negligible  human  agency  may  give 
rise  to  an  unavoidable  accident.  In 
the  last  sentence  of  the  instruction 
the  court  no  doubt  inadvertently  left 
out  the  word  "unavoidable"  before 
the  word  "accident,"  and  the  jury 
must  have  understood  that  the  court 
there  also  meant  an  unavoidable  ac- ' 
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cident.  That  was  the  subject-mat- 
ter of  the  question  and  of  the  in- 
struction, and  the  jury  must  have  so 
understood  it.  Thus  construed,  we 
see  no  error  prejudicial  to  plaintiff 


in  the  instruction,  nor  do  we  regard 
the  verdict  as  perverse. 
Judgment  affirmed. 

Winslow,  Ch.  J.,  and  Kerwin,  J.» 
took  no  part. 


ANNOTATION. 
Res  ipsa  loquitur  as  applied  to  automobfle  accidents. 


I.  In  general,  668. 

II.  Where   automobile   runs   into   pedes- 
trian, 668. 

III.  Where  one  vehicle  runs  into  another, 

668. 

IV.  Where  automobile  skids  and  causes 

injury  or  damages,  668. 

The  above  question  is  covered  in  the 
annotation  in  5  A.L.R.  1240,  and  the 
present  note  covers  only  the  subse- 
quent cases. 

I.  In  general. 

(Supplementing  annotation  in  5 
A.L.R.  1240.) 

In  Motsch  V.  Standard  Oil  Co. 
(1920)  —  Mo.  App.  — ,  223  S.  W.  677, 
the  doctrine  of  res  ipsa  loquitur  was 
held  not  available  to  the  plaintiff  un« 
der  a  petition  which  alleged  specific 
acts  of  negligence  by  the  defendant's 
servants  in  handling  gasolene  while 
filling  the  tank  of  the  plaintiff's  auto- 
mobile, so  as  to  allow  it  to  be  spilled 
and  catch  fire,  as  a  result  of  which 
the  car  was  damaged.  The  court  stat- 
ed that,  even  though  it  was  a  case, 
under  the  facts  disclosed,  where  the 
rule  of  res  ipsa  loquitur  was  to  apply, 
a  matter  which  they  did  not  decide, 
the  right  to  rely  on  the  presumption 
did  not  obtain  in  a  case  in  which  the 
petition  charged  specific  acts  of  neg- 
ligence. That,  of  course,  is  a  question 
which  transcends  the  scope  of  the  an- 
notation. 

II.  Where   automobile   runs   into 
pedestrian. 

(Supplementing  annotation  in  5 
A.L.R.  1242.) 

In  Depons  y.  Ariss  (1920)  —  Cal. 
— ,  188  Pac.  797,  where  the  deceased, 
as  the  plaintiff's  truck  approached, 
was  bending  over  in  front  of  an  auto- 
mobile parked  by  the  curb,  apparently 
fixing  or  cranking  it,  and  when  the 


defendant's  truck  was  10  or  12 
feet  away»  without  warning,  straight- 
ened up  and  stepped  directly  in  front 
of  the  truck  which  struck  him,  it  was 
held  that  the  doctrine  of  res  ipsa 
loquitur  was  inapplicable.  The  court 
stated  that  in  California  negligence 
was  not  presumed  from  the  mere  fact 
of  injury;  that  in  the  case  at  bar  no 
negligence  on  the  part  of  the  defend- 
ant was  shown,  and  none  could  be  im- 
plied from  the  circumstances  sur- 
rounding the  accident. 

III.  Where  one  vehicle  runs  into  anaiher, 

(Supplementing  annotation  in  5 
A.L.R.  1243.) 

In  Oppenheimer  v.  American  R.  Exp. 
Co.  (1920)  181  N.  Y.  Supp.  195,  where 
the  plaintiff  was  struck  by  defendant's 
truck  while  standing  on  the  running 
board  of  his  automobile,  which  was 
stationary  and  drawn  up  against  the 
curb  on  the  right  side  of  the  street,  it 
was  conceded  that  the  doctrine  of  res 
ipsa  loquitur  applied,  and  that,  in  the 
absence  of  an  explanation  as  to  the 
manner  of  the  happening  of  the  ac- 
cident, the  plaintiff  could  recover;  and 
the  question  considered  was  whether 
defendant's  evidence  was  sufficient  to 
overcome  the  presumptidn  of  negh- 
gence  arising  from  the  happening  of 
the  accident. 

IV.  Wliere  automobile  skids  and  causes 

injurj^  or  damages. 

(Supplementing  annotation  in  5 
A.L.R.  1246.) 

It  will  be  observed  that  in  the  re- 
ported case  (Linden  v.  Miller,  ante, 
665)  the  court  stated  that  the  skid- 
ding of  an  automobile  may  occur 
without  fault,  and  that  when  it  does 
occur  it  may  continue  without  fault 
for  a  considerable  space  and  time,  and 
that  it  means  a  partial  or  complete 
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loss  of  control  of  the  car  under  cir- 
cumstances not  necessarily  implying 
ne£:ligence,  and  it  was  consequently 
held  that  the  doctrine  of  res  ipsa 
loquitur  did  not  apply  to  the  mere 
skidding  of  defeiidant's  automobile  on 
a   slippery   pavement^   by   reason   of 


which  a  collision  occurred  with  plain- 
tiff's car.  The  court  stated  that,  in 
order  to  make  the  doctrine  apply  to 
such  a  case,  it  would  be  necessary  to 
hold  that  skidding  itself  implied  neg- 
ligence, and  that  it  did  not  do  so. 

J.  T.  W. 


TOWN  OF  WINDSOR,  Appt, 

V. 

.  HENRY  D.  WHITNEY  et  al. 

Oonneoticut  Supreme  Court  of  Errors  ^  August  6,  t920» 

(95  Conn.  357,  111  Atl.  854.) 

Eminent  domain  —  city  building  plan  as  a  taking. 

The  filing  by  a  town  of  a  map,  after  full  hearing  of  the  parties  interested, 
with  right  of  appeal,  showing  the  plan  for  future  development  of  streets 
and  lot  and  building  lines,  which  will,  under  the  statute,  prevent  develop- 
ment of  any  property  in  a  manner  not  conforming  to  such  plan,  does  not 
take  private  property  within  the  meaning  of  the  constitutional  provision 
against  taking  property  for  public  use  without  compensation. 

ISee  note  on  this  question  beginning  on  page  679.] 

(Gager,  J.,  dissents  in  part.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  -^or  Hart- 
ford County  (Burpee  and  Maltbie,  JJ.)  sustaining  a  demurrer  to  the 
complaint,  in  an  action  brought  to  restrain  defendants  from  opening, 
keeping  open,  or  using  certain  streets,  establishing  building  lines,  or  cjoix- 
veying  building  lots  on  such  streets.    Judgment  set  aside. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hugh  M.  Alcorn  and  Josiah     Raymond  v.  Fish,  51  Conn.  80,  50  Am. 


H.  Peck,  for  appellant : 

The  act  of  the  legislature  creating  a 
commission  on  town  plan  in  Windsor 
and  conferring  powers  upon  that  com- 
mission is  a  legitimate  exercise  of  the 
so-called  "police  power"  of  the  sover- 
eign state  of  Connecticut. 

McKeon  v.  New  York,  N.  H.  &  H.  R. 
Co.  75.  Conn.  343,  61  L.R.A.  730,  53  Atl. 
656;  State  ex  rel.  Beek  v.  Wagener,  77 
Minn.  483,  46  L.R.A.  442,  77  Am.  St. 
Rep.  681,  80  N.  W.  633,  778,  1134;  Peo- 
ple V.  Weiner,  271  111.  74,  L.R.A.1916C, 
775,  110  N.  E.  870,  Ann.  Cas.  1917C, 
1065;  Eubank  v.  Richmond,  226  U.  S. 
137,  57  L.  ed.  156,  42  L.R.A.  (N.S.) 
1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas. 
1914B,  192;  State  v.  Stokes,  91  Conn. 
67,  98  Atl.  294 ;  Woodruff  v.  New  York 
&  N.  E.  R.  Co.  59  Conn.  68,  20  Atl.  17; 


Rep.  3;  State  v.  Wordin,  56  Conn.  216, 
14  Atl.  801 ;  Mugler  v.  Kansas,  123  U. 
S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273 ;  Storver  v.  Downey,  215  Mass.  273, 
102  N.  E.  321;  Fellows  v.  Charleston, 
62  W.  Va.  665,  13  L.R.A.(N.S.)  737, 
125  Am.  St.  Rep.  990,  59  S.  E.  623,  13 
Ann.  Cas.  1185;  Welch  v.  Swasey,  214 
U.  S.  91,  53  L.  ed.  823,  29  Sup,  Ct.  Rep. 
567,  affirming  193  Mass.  364,  23  L.R.A. 
(N.S.)  1160,  118  Am.  St.  Rep.  523,  79 
N.  E.  745;  Northrop  v.  Waterbury,  81 
Conn.  305,  70  Atl.  1024;  1  Nichols, 
Em.  Dom.  2d  ed.  p.  280;  Freund,  Pol. 
Power,  1904,  §§  511  et  seq.;  Davidson 
v.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Ely  v.  Bugbee,  90  Conn.  584, 
L.R.A.1916F,  910,  88  Atl.  121;  West 
Hartford  v.  Coleman,  88  Conn.  78^  89 
Atl.  1120. 
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Messrs.  Arthur  L.  Shipman,  Joseph 
P.  Tuttle,  and  R.  L.  Gideon,  for  appel- 
lees: 

The  special  act  of  the  legislature  in 
question  is  unconstitutional  in  that  its 
provisions  violate  the  14th  Amendment. 

Eubank  v.  Richmond,  226  U.  S.  143, 
57  L.  ed.  158,  42  L.R.A.  (N.S.)  1123,  33 
Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B,  192 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581 ;  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187 ; 
Kentucky  R.  Tax  Gases,  115  U.  S.  321, 
29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Chi- 
cago v.  Wells,  236  lU.  129,  23  L.R.A. 
(N.S.)  405,  127  Am.  St.  Rep.  282,  86 
N.  E.  197;  Sears  v.  Chicago,  247  111. 
204,  139  Am.  St.  Rep.  319,  93  N.  E. 
158,  20  Ann.  Cas.  539 ;  State  v.  Osborne, 
171  Iowa,  678,  154  N.  W.  294,  Ann.  Cas. 
1917E,  497;  Tilford  v.  Belknap,  126  Ky. 
244,  11  L.R.A.(N.S.)  708,  103  S.  W. 
289;  Farist  Steel  Co.  v.  Bridgeport,  60 
Conn.  291,  13  L.R.A.  590,  22  Atl.  561 ; 
Northrop  v.  Waterbury,  81  Conn.  305, 
70  Atl.  1024 ;  Willison  v.  Cooke,  54  Colo. 
320,  44  L.R.A.(N.S.)  1030,  130  Pac 
828;  St  Louis  v.  Hill,  116  Mo.  527,  21 
L.R.A.  226,  22  S.  W.  861;  People  ex 
rel.  Friend  v.  Chicago,  261  111.  16,  49 
L.R.A.(N.S.)  438,  103  N.  E.  609,  Ann. 
Cas.  1915A,  292;  State  ex  rel.  Omaha 
Gas  Co.  V.  Withnell,  78  Neb.  38,  8 
L.R.A.(N.S.)  982, 126  Am.  St.  Rep.  586, 
110  N.  W.  680;  Malone  v.  Williams,  118 
Tenn.  391,  121  Am.  St.  Rep.  1002,  103 
S.  W.  798. 

Wheeler,  J.,  delivered  the  opinion 
of  the  court : 

The  complaint  alleges  that  the 
town  of  Windsor  raised  a  commis- 
sion under  the  special  act  of  the 
general  assembly  approved  April 
3,  1917  (Sp.  Laws  1917,  p.  827), 
concerning  a  commission  on  town 
plan,  and  that  this  commission 
qualified,  and  is  acting  as  such; 
that  the  defendants  are  engaged  in 
developing  for  residential  purposes 
a  tract  of  land  on  Barber  street  in 
Windsor,  and  have  opened  thereon 
for  public  use  a  street  parallel  to 
Barber  street,  and  also  two  streets 
opening  into  Barber  street,  that 
they  have  established  building  and 
curb  lines  on  these  streets,  and 
have  soM  for  building  purposes  a 
number  of  lots  on  these  streets, 
and  that  all  of  these  acts  have  been 


done  in  violation  of  the  provisions 
of  the  special  act. 

The  defendants  demurred  to  tiie 
complaint  because  the  special  act 
upon  which  the  complaint  was 
based  was  in  violation  of  §  1  of  ar- 
ticle 14  of  the  Amendments  to  the 
Constitution  of  the  United  States, 
in  that  the  acts  and  requirements 
of  the  special  act  constitute  a  tak- 
ing of  property  without  due  proc- 
ess of  law. 

The  special  act  provides  for  the 
creation  of  a  town  plan  commission 
whose  duty  it  shall  be  to  "make 
surveys  and  maps"  of  Windsor, 
"section  by  section,  .  .  .  show- 
ing locations  for  any  public  build- 
ing, highway,  street,  or  parkway 
layouts,  including  street,  building, 
and  veranda  lines,  and  may  obtain 
expert  advice  and  assistance  in  so 
doing." 

Wlien  the  commission  shall  have 
made  a  survey  and  map  of  any  sec- 
tion, it  shall  file  it  in  the^  town 
clerk's  office,  and  give  notice  by 
mail  to  every  knovni  owner  of  land 
in  tiiat  section,  and  also  by  public 
advertisement,  of  the  time  for  fil- 
ing objections  and  for  hearing  evi- 
dence and  argument  upon  said 
map. 

The  commission  shall  thereafter 
notify  each  objector  of  its  final  ac- 
tion, and  file  a  map  in  accordance 
with  its  final  decision  in  the  town 
clerk's  office.  Any  party  interest- 
ed may  appeal  within  thirty  days 
to  the  superior  court  and  its  deci- 
sion shall  be  final. 

Section  8  provides:  "Nothing 
.  .  .  shall  be  considered  as 
granting  to  said  town  or  said  com- 
mission or  said  selectmen,  any 
right  to  open  and  make  any  road, 
street,  highway  or  parkway  shown 
on  such  map  and  to  take  land 
therefor,  except  upon  the  terms 
and  in  conformity  with  the  proce- 
dure set  forth  in  the  General  Stat- 
utes, and  also  in  conformity  with 
any  vote,  rule,  regulation,  ordi- 
nance or  other  method  of  proce- 
dure of  said  tow^n." 

This  provision  safeguards  pri- 
vate   property    against   its    taking 
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for  public  use.  The  mere  filing  of 
the  final  map  cannot  be  regarded 
as  a  taking  of  property.  It  is  but 
reasonable  provision  for  the  future 
community  development.  Streets 
opened  in  these  sections  must  con- 
yform  to  this  plan,  adopted  after 
careful  consideration  of  private 
and  public  rights  by  public  author- 
ities, in  fulfilment  of  public  duty. 

When  the  town  or  selectmen 
shall  open  streets  and  establish 
building  lines  for  all  land  so  taken 
by  the  public  and  not  under  the  po- 
lice power,  compensation  must  be 
made  in  the  manner  provided  by 
the  procedure  of  the  General  Stat- 
utes. 

Apparently  this  act  does  not 
provide  for  the  case  of  an  owner 
desiring  to  lay  out  a  street  in  a  sec- 
tion which  the  commission  has  al- 
ready surveyed  and  mapped.  As 
the  case  at  bar  is  not  such  a  one, 
we  are  not  required  to  resolve  that 
situation. 

Section  6  provides:  "Any  own- 
er of  land  in  .  .  .  Windsor  may 
show*'  on  a  map  "locations  for  - 
highways,  streets  and  parkways  on 
said  land  with  street,  building  and 
veranda  lines,  and  .  .  .  indi- 
cate" in  his  accompanying  petition 
"the  layout  desired  by  him." 

The  commission  shall  pass  on  the 
same  by  the  procedure  of  §  3,  and 
if  they  do  not  accept  or  reject  the 
plan  and  petition  in  sixty  days, 
they  shall  be  considered  as  accept- 
ed. We  think  that  by  reference  to 
the  procedure  of  §  3  it  was  intend- 
ed to  include  the  appeal  provided 
in  §  4  from  the  decision  reached  in 
§  3.  This  procedure  is  inseparably 
connected,  affording  to  the  parties 
in  interest  an  adequate  hearing 
and  decision  by  designated  public 
officials,  with  an  appeal  to  our 
highest  trial  court.  Both  tribunals 
determine  in  the  given  case  what 
the  location  of  street  layouts  and 
building  lines  shall  be. 

Penalties  are  imposed  for  failure 
to  proceed  under  this  section,  and 
for  erecting  a  building  on  a  street 
or  proposed  street  whereon  a  build- 
iag  line  has  been  established,  with- 
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out  securing  a  permit  from  the 
conamission  in  accordance  with  §  9. 
The  case  against  the  defendants  is 
based  upon  their  proceeding  in  the 
development  and  marketing  of 
their  lots  without  reference  to  §§  6 
and  9. 

The  act  does  not  contemplate  the 
taking  of  a  part  of  the  defendants' 
land  for  streets,  nor  the  taking  of 
a  part  of  their  lots  by  laeans  of  a  / 
regulation  that  they  may  not  build  / 
upon  a  part  of  the  lot  up  to  a  des- 
ignated building  line.  What  it  in- 
tends is  the*  regulation  of  the  de- 
fendants' land  so  that,  in  case  they 
build  thereon,  the  streets  and 
building  lines  must  conform  to  the 
plan  approved  by  the  commission. 

The  commission  does  not  impose 
upon  the  defendants  the  burden  of 
laying  out  any  street  or  designat- 
ing any  building  line.  It  leaves  it 
optional  with  them  whether  they 
shall  open  the  street  or  designate 
the  building  line.  This  does  not 
physically  take  the  land,  but  it  reg-  y 
ulates  its  use,  and  hence  it  deprives 
the  owner  of  a  part  of  his  domin- 
ion over  his  land.  The  owner  may 
not  lay  out  streets  through  his 
land^where  he  chooses,  and  of  the 
width  he  chooses.  Nor  may  he 
establish  the  building  lines  where  / 
he  wills.  There  is  no  provision  in 
the  act  for  compensation  for  such 
interference  with  the  owners'  do- 
minion. 

Unless  this  regulation  can  be 
'supported  as  a  legitimate  exercise 
of  the  police  power,  the  act  must 
fall.  A  town  commission  plan  such 
as  this  act  contemplates  is  distinct- 
ly for  the  public  welfare.  Its  the- 
ory is  to  lay  out  streets  when  and 
where  the  public  need  them,  and  oi 
adequate  width  to  meet  the  re- 
quirements of  the  community  and 
of  transportation.  In  such  a  plan 
each  street  will  be  properly  related 
to  every  other  street.  Building 
lines  will  be  established  where  the 
demands  of  the  public  require. 
Adequate  space  for  light  and  air 
will  be  given.  Such  a  plan  is  wise 
provision  for  the  future.  It  bet- 
tercT  the  health  and  safety  of  the 
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community;  it  betters  the  trans- 
portation facilities ;  and  it  adds  to 
J  the  appearance  and  wholesomeness 
of  the  place,  and  as  a  consequence 
it  reacts  upon  the  morals  and  spir- 
itual power  of  the  people  who  live 
under  such  surroundings. 

The  demands  of  a  large  city  may 
excuse  congestion,  but  in  a  small 
city  or  country  town  there  is  no  ex- 
cuse for  such  living  conditions. 
But  unless  some  authority  controls 
and  regulates  the  land  develop- 
ment, we  may  look  for  too  narrow 
streets,  too  few  or  no  building 
lines,  and  buildings  erected,  unsta-' 
ble  in  character,  unsuitable  in  ma- 
terial, and  inappropriate  in  con- 
struction. Our  large  communities 
an  have  their  examples  of  the  un- 
regulated layout  of  streets  and 
building  lines  and  buildings;  of  in- 
stances of  land  development  so  as 
to  yield  the  last  penny  to  its  pro- 
moters, regardless  of  the  public 
welfare;  of  community  eyesores; 
of  streets  made  over,  whole  sec- 
tions changed,  because  at  the  be- 
ginning no  reasonable  provision 
was  made  for  the  safety,  health,  or 
welfare  of  the  community. 

Such  an  act  as  this  is  conceived 
in  public  wisdom,  and  serves  ^eat 
public  ends.  Courts  will  be  reluc- 
tant to  destroy  it,  and,  with  it,  its 
beneficent  purposes.  We  should 
not  do  that  unless  we  were  clearly 
satisfied  that  the  act  was  against 
our  fundamental  law,  or  was  so  un- 
reasonable as  to  be  beyond  the 
range  of  the  police  power.  It  is  to 
be  noted  that  we  are  not  concerned 
in  this  case  with  the  question  of 
reasonableness,  nor  with  the  ques- 
tion of  regulation  under  uniform 
rule  of  action. 

The  question  raised  by  the  de- 
murrer in  Ingham  v.  Brooks,  95 
Conn.  317,  111  Atl.  209,  decided  at 
this  term,  is  not  involved.  Because 
(1)  the  demurrer  undei  review 
raises  a  single  question,  whether 
the  act  is  unconstitutional  because 
it  takes  property  without  compen- 
sation; (2)  the  act  itself  provides 
for  the  making  of  general  rules  by 
the  commission,  and,  in  the  absence 


of  allegation  to  the  contrary,  we 
must  assume  that  these  rules  exist; 
and  (3)  because,  since  the  decision 
of  the  commission  proceeds  upon  a 
full  and  fair  hearing,  and  its  deci- 
sion is  reviewable  by  a  court  of 
competent  jurisdiction  which  acts 
under  the  sanction  of  law,  the  deci- 
sion cannot  be  held  to  be  one  left 
to  the  unregulated  will  of  this  com- 
mission. 

We  must  assume  that  the  regula- 
tions as  to  the  layout  of  the  streets 
and  building  lines,  and  as  to  the  is- 
suance of  building  permits,  are 
reasonable  for  that  section  and  lo- 
cation. So  that  the  question  raised 
by  the  demurrer  is  this :  Does  this 
act,  which  forbids  the  opening  of  a  / 
street  or  the  establishment  of  V 
building  lines  which  are  reason- 
able as  to  location  and  size,  so  in- 
terfere with  the  use  of  private 
property  as  to  be  unconstitutional, 
for  the  reason  that  it  takes  private 
property  without  compensation? 

"It  is  our  duty  to  approach  the 
question  with  great  caution,  exam- 
ine it  with  infinite  care,  make  every 
presumption  and  intendment  in  its 
favor,  and  sustain  the  act,  unless 
its  invalidity  is,  in  our  judgment, 
beyond  reasonable  doubt."  Beach 
V.  Bradstreet,  85  Conn.  349,  82  Atl. 
1030,  Ann.  Cas.  1913B,  946. 

Streets  properly  located  and  of 
suitable  width  help  transportation, 
add  to  the  safety  of  travel,  furnish 
better  protection  against  fire,  and 
better  light  and  air  to  those  who 
live  upon  the  street.  They  afford 
better  opportunities  for  laying, 
maintaining,  and  inspecting  water, 
sewer,  gas,  and  heating  pipes,  and 
electric  and  telephone  conduits  in 
the  streets.  They  give  opportunity 
for  sidewalks  of  reasonable  width 
and  for  shade  trees  along  the  high- 
way. Streets  of  reasonable  width 
add  to  the  value  of  the  land  along 
the  street,  and  enhance  the  general 
value  of  land  and  buildings  in  the  v 
neighborhood,  and  greatly  increase 
the  beauty  of  the  neighborhood. 
These  are  all  facts  of  universal 
knowledge. 

The  layout  of  a  street  or  high- 
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way  by  a  private  person  and  the 
regulation  of  its  widths  unless  de« 
termined  otherwise  by  authority, 
have  been  a  part  of  our  statute  law 
since  1899.  Gen.  Stat  1918,  § 
1436,  provides:  ''No  person,  com- 
pany or  corporation,  except  mu- 
nicipal corporations,  shall  lay  out 
any»  street  or  highway  in  this  state 
kss  than  three  rods  in  width, 
unless  with  the  prior  written  ap- 
proval of  a  majority  of  the  select- 
men of  the  town,  or  of  the  bur- 
gesses of .  the  borough,  or  of  the 
common  council  of  the  city,  where- 
in such  street  or  highway  is  lo- 
cated." 

The  constitutionality  of  this  pro- 
vision has  never  been  questioned,  so 
far  as  we  are  aware  of,  in  a  liti- 
gated case.  In  the  Town  Plan 
Commission  Act  of  1917,  a  commis- 
sion was  given  similar  powers  over 
privately  owned  land.  Public  Acts 
1917,  chap.  349  (Gen.  Stat.  §§  391* 
396).  The  statutes  indicate  the 
legislative  conviction  that  acts 
such  as  these  are  within  the  legiti- 
mate exercise  of  the  police  power. 

Narrow  streets  in  congested  in- 
dustrial centers  breed  disease. 
Too  many  houses  crowded  upon  a 
lot  without  sufficient  space  for 
light  and  air  menace  health.  Such 
a  neighborhood  affects  the  morals 
of  its  people.  The  sordid  selfish- 
ness which  would  insist  upon  mak- 
ing the  street  a  mere  alley,  upon 
getting  houses  upon  land  without 
regard  to  reasonable  provision  for 
air  and  light,  must  be  restrained  if 
the  public  welfare  is  to  be  pre- 
served. The  state  is  vitelly  inter- 
ested in  the  health  of  ite  citizens, 
for  upon  their  strength  rests  ite 
own  well-being.  It  or  ite  agent, 
the  town,  must  provide  fire  and  po- 
lice protection  to  all  settled  parte. 
The  state  and  ite  agent,  the  town, 
cannot  preserve  and  protect  the 
righte  committed  to  it  if  private 
owners  may  lay  out  streete  at  will 
and  build  at  will.  Uniformity  in 
plan  or  relation  of  one  street  to 
others  will  be  absent.  The  practi- 
cal loss  to  the  community  will  be 
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large,  and  the  loss  in  neighborhood 
appearance  will  be ,  immeasurable. 

The  act  does  not  prohibit  -tile 
owners  from  the  use  of  any  of  their 
land,  except  in  case  they  purpose 
opening  streete  and  selling  lote 
thereon,  in  which  case  they  lose  the 
use  of  so  much  of  their  land  as  is 
contained  in  the  street  limite  and  is 
in  exoess  of  what  they  purposed 
laying  out  as  a  street,  and  of  so 
much  of  the  land  as  the  building  / 
line  prevente  their  use  of  for  build- 
ing purposes.  If  the  prohibition  of 
the  act  deprived  an  owner  of  the 
use  of  any  part  of  his  land,  and  this 
was  not  needed  for  the  public 
health,. or  safety,  or  welfare,  there 
would  be  a  plain  violation  of 
the  constitutional  provision.  But 
where  it  is  so  needed, — and  that  is 
the  case  before  us, — the  subjection 
to  the  police  power  of  all  property 
gives  the  stete  the  right  to  forbid 
the  use  of  properly  in  the  way  de- 
sired, save  under  reasonable  condi- 
tions, promoting  the  public  wel- 
fare. 

The  stete  may  regulate  the  use 
of  property  to  the  point  of  forbid- 
ding thereon  certein  businesses  in 
themselves  lawful,  as  in  the  case  of 
slaughterhouses  and  cemeteries.  It 
may  regulate  building  in  the  inter- 
est of  health  and  fire  safety.  It 
may  limit  the  height  of  buildings 
in  certein  districte,  or  the  charac- 
ter of  the  buildings  in  these  dis- 
tricte. It  may  prevent  the  erection 
of  billboards,  or  limit  their  height. 
In  short,  it  may  regulate  any  busi- 
ness or  the  use  of  any  property  in 
the  interest  of  the  public  health,  j 
safety,  or  welfare,  provided  this  be 
done  reasonably.  To  that  extent 
the  public  interest  is  supreme,  and 
the  private  interest  must  yield. 

Eminent  domain  tekes  properly  / 
because  it  is  useful  to  the  public. 
The  police  power  regulates  the  use 
of  property  or  impairs  the  righte 
in  property  because  the  f reie  exer-  ^ 
cise  of  these  righte  is  detrimental 
to  public  interest.  Freund,  Pol. 
Power,  §  511.  It  is  upon  this  prin- 
ciple the  stete  has  the  right  to  say : 
If  you  lay  out  streete  in  the  devel- 
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opment  of  your  land  for  building 
purposes,  you  i;nust  make  them  of 
reasonable  width,  and  you  must 
establish  reasonable  building  lines, 
for  thereby  will  you  protect  the 
public  health  and  saf e^,  and  the 
public  welfare.  As  a  rule,  building 
lines  have  been  held  to  be  a  taking 
of  property  because  they  impair 
the  use  of  ownership  of  land  over 
/  which  building  is  prohibited.  St. 
^  Louis  V.  HiU,  116  Mo.  527,  21  L.R.A. 
226,  22  S.  W.  861,  is  perhaps  the 
most  often  cited  case  to  this  point. 
The  question  has  not  been  of  the 
utmost  practical  importance  in 
New  England,  for  as  a  rule  our 
municipal  charters  provide  com- 
pensation. In  practice,  the  bene- 
fits and  damages  are  assessed  as 
equal. 

"He  who  is  not  injured  by  the 
operation  of  a  law  or  ordinance 
cannot  be  said  to  be  deprived  by  it 
of  either  constitutional  right  or  of 
property."  Thomas  Cusack  Co.  v. 
Chicago,  242  U.  S.  526,  530,  61 
L.  ed.  472,  475,  L.R.A.1918A,  136, 
37  Sup.  Ct.  Rep.  190,  Ann.  Cas. 
1917C,  594. 

Nowhere,  so  far  as  we  can  as- 
certain, has  the  specific  case  been 
before  the  court  which  the  record 
in  this  case  presents.  The  build- 
ing line  in  these  other  cases  was 
not  specifically  found  to  have  been 
run  in  the  interest  of  public  saifety 
and  health,  and  for  the  public  wel- 
fare. That  is  this  case.  If  a  build- 
ing line  6  feet  from  an  owner's 
vstreet  line  will  tend  to  preserve  the 
public  health,  ddd  to  the  public 
safety  from  fire,  and  enhance  the 
public  welfare  by  bettering  living 
conditions  and  increasing  the  gen- 
eral prosperity  of  the  neighbor- 
hood, can  it  be  run  by  legislative 
authority  on  the  exercise  of  the  po- 
lice power,  when  such  an  exercise 
of  the  police  power  is  reasonable 
under  the  circumstances  of  the 
case?  And  we  hold  that  it  can,  and 
that  this  is  not  a  taking  of  property 
in  violation  of  constitutional  right, 
for  which  compensation  must  be 
made.  The  body  of  the  law  upon 
tile  subject  of  the  police  power  is 
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the  growth  of  comparatively  recent 
years.  It  has  been  said  to  be  still 
in  the  formative  stage. 

The  line  between  eminent  do- 
main and  the  police  power  is  a  hard 
one  to  hold  with  constancy  and  con- 
sistency, and  it  is  not  surprising 
that  now  and  again  these  two  great 
powers  of  government  have  been 
confused.  A  few  years  ago  it  was, 
so  far  as  the  rule  had  been  an- 
nounced, undoubted  that  restric* 
tions  coul4  not  be  imposed  upon  a 
private  property  solely  for  esthetic 
considerations.  Later  it  has  been 
said  by  high  authority  that  esthetic 
considerations  may  be  regarded  in 
connection  with  recognized  police 
power  considerations.  And  now 
Dillon,  in  the  latest  edition  of  his- 
Municipal  Corporations,  §  695, 
says:  'The  law  on  this  point  is 
undergoing  development,  and  per* 
haps  cannot  be  said  to  be  conclu- 
sively settled  as  to  the  extent  of  the 
police  power." 

Welch  V.  Swasey,  214  U.  S.  91,. 
53  L.  ed.  923,  29  Sup.  Ct.  Rep.  567, 
affirming  193  Mass.  364,  23  L.R.A. 
(N.S.)  1160,  118  Am.  St.  Rep.  523, 
79  N.  E.  745,  tends  to  justify  the 
author's  conclusion. 

Where  the  free  exercise  of  one's 
rights  of  property  is  detrimental 
to  the  public  interest,  the  state  has 
the  right  to  regulate  reasonably 
such  exercise  of  control  under  the 
police  power.  And  that,  of  course, 
means  without  compensation.  The 
regulation  of  the  location  and 
width  of  streets  and  the  establish-  ; 
ment  of  building  lines  is  by  no^ 
means  as  much  of  an  impairment 
of  the  right  to  use  property  as  are 
the  provisions  of  our  statutes 
regulating  tenement  and  lodging^ 
houses.  Gen.  Stat.  1918,  chaps.  183, 
134.  These  limit  the  area  of  the 
lot  which  the  tenement  house  shall 
occupy.  They  provide  for  rear 
yards.  They  regulate  the  air 
space,  light,  and  ventilation  of 
rooms.  And  in  many  other  ways 
the  state  restricts  the  use  of  such 
property  by  an  owner. 

Regulations  of  this  character,  if  ^ 
reasonable,  do  not  constitute  a  tak- 
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ing  of  property.  The  "due  proc- 
ess" clause  does  not  prevent  the 
state  from  making  all  needful  reg- 
ulations for  the  public  welfare,  and 
does  not  require  compensation  to 
be  made  in  case  these  regulations 
are  reasonable,  although  they  do 
deprive  the  owner  of  the  use  of  his 
property.  Thomas  Cusack  to.  v. 
Chicago,  242  U.  S.  526,  61  L.  ed. 
472,  L.R.A.1918A,  136,  37  Sup.  Ct. 
Rep.  190,  Ann.  Cas.  1917C,  594. 

There  need  be  no  fear  that  indi- 
vidual rights  will  be  unduly  subor- 
dinated to  social  rights,  for  each 
claimed  exercise  of  the  police  pow- 
er is  subject:  First,  to  the  test  of 
whether  the  case  falls  fairly  with- 
in the  subjects  of  the  police  power; 
and,  second,  whether  the  means  ex- 
ercised, in  quality  and  extent,  are 
reasonable, — reasonable  in  time, 
place,  and  circumstance.  And  both 
tests  are  made  and  ascertained  -by 
the  courts. 

A  legislative  requirement,  such 
as  the  act  before  us,  that  private 
highways  laid  out  in  land  develop^ 
ment  schemes  shall  be  of  a  reason- 
able width,  and  that  reasonable 
building  lines  shall  be  established 

Kmlnent  domain    j^Pf^     ^^^ese     StrcetS 

-city  boiidinir  before  the  erection 
pi..  »i « tauin..  ^f  buildings  front- 
ing upon  these  streets  shall  be  per- 
mitted, is  well  within  the  police 
power,  and  does  not  offend  against 
the  14th  Amendment.  It  is  sup- 
ported and  sustained  by  the  princi- 
ple stated  by  Chief  Justice  Shaw, 
in  Com.  v.  Alger,  7  Cush.  53 :  "We 
think  it  is  a  settled  principle,  grow- 
ing out  of  the  nature  of  civil  socie- 
ty, that  every  holder  of  property, 
however  absolute  and  unqualified 
may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it 
may  be  so  regulated  that  it  shall 
not  be  injurious  to  the  equal  enjoy- 
ment of  others  having  an  equal 
right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the 
rights  of  the  community." 

There  is  error,  the  judgment  is 
set  aside,  and  the  cause  remanded, 
to  be  proceeded  with  according  to 
law. 
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Prentice,  Ch.  J.,  and  Beach  and 
Case,  JJ.,  concur. 

Gager,  J.,  dissenting  in  part : 
The  majority  opinion  holds  in 
part  that  the  establishment  of  a 
reasonable  building  line  is  not  "a 
taking  of  property  in  violation  of 
constitutional  right  for  which  com- 
pensation must  be  made."  From 
this  I  dissent.  The  argument 
seems  to  be  that  such  a  restriction, 
is  an  exercise  of  the  police  power,- 
and  not  of  the  power  •  of  eminent 
domain.  The  adoption  of  the  term 
"police  power"  as  a  substitute  for 
"eminent  domain"  appears  to  be  an 
attempt  to  change  the  character  of 
the  act,  by  adopting  a  hitherto  un- 
used designation  for  what  is  at  all 
times  the  same  act,  to  wit,  a  tak- 
ing of  private  property  for  public 
use,  within  the  meaning  of  the  con- 
stitutional provision  generally,  and 
of  §  11  of  our  Declaration  of 
Rights.  That  such  designation  of 
a  building  line  comes  under  the  em- 
inent domain  power  has  hitherto 
been  assumed  by  the  legislature  of 
this  state  to  be  unquestioned  law, 
and  all  its  legislation  has  been 
based  on  that  assumption.  .  Indeed, 
in  the  opinion  in  this  case,  it  is  ad- 
mitted that  such  is  the  law  gen- 
erally, and  that  as  a  rule  municipal 
charters  have  provided  for  com- 
pensation. In  Lewis  on  Eminent 
Domain,  3d  ed.  §  227,  citing  St. 
Louis  v.  Hill,  116  Mo.  527,  21 
L.R.A.  226,  22  S.  W.  861,  and  other 
cases,  it  is  stated  as  a  rule  that  a 
law  or  ordinance  establishing  a 
building  line  "deprives  the  owner 
of  the  lawful  use  of  his  property^ 
and  amounts  to  a  taking  thereof 
within  the  meaning  of  the  Consti- 
tution, and  .  .  .  can  only  be  car- 
ried out  by  making  provision  for 
the  compensation  of  the  owne^*.  In 
commenting  upon  such  an  ordi- 
nance, the  supreme  court  of  Mis- 
souri, in  the  case  cited,  says:  The 
day  before  the  ordinance  went  into 
operation  defendant  had  the  un- 
questionable right  to  build  at  will 
on  his  lot.  The  day  afterwards  he 
was  as  effectually  prevented  from 
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building  on  the  40-foot  strip,  ex- 
cept under  the  peril  of  punishment, 
as  if  the  city  had  built  a  wall 
around  it,  and  this,  too,  without 
any  form  of  notice,  any  species  of 
judicial  inquiry,  or  any  tender  of 
compensation.  If  this  is  not  a 
^'taking"  by  mere  arbitrjuy  edict, 
it  is  difficult^  to  express  in  words 
the  meaning  which  should  charac- 
terize the  act  of  the  city/*'  I  had 
supposed  that,  both  in  reason  and 
upon  authority,  this  was  a  thor- 
oughly well-settled  law  not  only  in 
•Connecticut,  but  throughout  the 
United  States.  As  an  economic 
fact  the  proposition  does  not  seem 
to  me  open  to  discussion.  North- 
rop V.  Waterbury,  81  Conn.  309,  70 
Atl.  1024,  regards  the  establish- 
ment of  a  building  line  as  a  taking 
of  property.  Benedict  v.  Pettes,  85 
Conn.  537,  84  Atl.  332,  clearly 
states  that  the  establishment  of  a 
building  line  creates  an  encum- 
brance. The  argument  which  at- 
tempts to  show  that  establishing  a 
building  line  is  not  within  the  con- 
stitutional meaning  of  the  taking 
of  private  property  is  opposed  to 
our  own  decisions  and  legislative 
assumptions.  ^'Reasonableness,''  so 
much  dwelt  upon  by  the  court,  does 
not  determine  whether  there  is  a 
taking.  The  Constitution  does  not 
limit  its  protection  to  an  unreason- 
able taking.  On  the  contrary,  it 
assumes  a  reasonable  taking.  Any 
other  is  wholly  unjustifiable.  More- 
over, the  "reasonableness"  talked 
about  in  the  opinion  is  not  a  rea- 
sonableness as  to  a  single  owner, 
but  a  reasonableness  of  the  entire 
line  with  reference  to  the  needs  of 
the  municipality  as  a  whole.  Oth- 
erwise, uniformity  in  the  line  could 
seldom  result.  In  Pumpelly  v. 
Green  Bay  &  M.  Canal  Co.  13  Wall. 
166,  20  L.  ed.  557,  the  Supreme 
Court  of  the  United  States  said: 
*'It  would  be  a  very  curious  and 
unsatisfactory  result  if,  in  constru- 
ing a  provision  of  constitutional 
law,  always  understood  to  have 
been  adopted  for  protection  and 
security  to  the  rights  of  the  indi- 
vidual as  against  the  government, 


and  which  has  received  the  com- 
mendation of  jurists,  statesmen, 
and  commentators  as  placing  the 
just  principles  of  the  common  law 
on  that  subject  beyond  the  power 
of  ordinary  legislation  to  change  or 
control  them,  it  shall  be  held  that 
if  the  government  refrains  from 
the  absolute  conversion  of  real 
property  to  the  uses  of  the  public, 
it  can  destroy  its  value  entirely, 
can  inflict  irreparable  and  perma- 
nent injury  to  any  extent,  can,  in 
effect,  subject  it  to  total  destruc- 
tion without  making  any  compen- 
sation, because,  in  the  narrowest 
sense  of  that  word,  it  is  not  taken 
for  the  public  use.  Such  a  construc- 
tion would  pervert  the  constitu- 
tional provision  into  a  restriction 
upon  the  rights  of  the  citizen,  as 
these  rights  stood  at  the  common 
law,  instead  of  the  government,  and 
make  it  an  authority  for  invasion  of 
private  right  under  the  pretext  of 
the  public  good,  which  had  no  war- 
rant in  the  laws  or  practices  of  our 
ancestors." 

I  do  not  at  all  question  the  de- 
sirability of  suitable  building  lines. 
Nor  do  I  question  the  power  of  the 
state  constitutionally  to  establish 
them  under  the  eminent  domain 
doctrine.  The  repeated  argument 
in  the  opinion  as  to  the  desirability 
of  building  lines  may  all  be  admit- 
ted. It  by  no  means  follows  that 
the  establishment  of  such  a  line  is 
not  a  taking  of  property.  The 
question  in  the  case  is  not  at  all  the 
desirability  of  such  a  line,  but  its 
effect,  when  established,  upon 
property  rights.  Upon  this  point 
the  United  States  Supreme  Court 
said,  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175:  "The  validity  of  a  police 
regulation,  whether  established  di- 
rectly by  the  state  or  by  some  pub- 
lic body  acting  under  its  sanction, 
must  depend  upon  the  circum- 
stances of  each  case  and  the  char- 
acter of  the  regulation,  whether 
arbitrary  or  reasonable,  and  wheth- 
er really  designed  to  accomplish  a 
legitimate  public  purpose.    Private 
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property  cannot  be  taken 
for  public  use  under  a  police  regu- 
lation relating  strictly  to  the  public 
health,  the  public  morals,  or  the 
public  safety,  any  more  than  under 
a  police  regulation  having  no  rela- 
tion to  such  niatters,  but  only  to 
the  general  welfare.  .  .  .  The 
constitutional  requirement  of  due 
process  of  law,  which  embraces 
compensation  for  private  property 
taken  for  public  use,  applies  in 
every  case  of  the  exertion  of  gov- 
ernmental power.  If  in  the  execu- 
tion of  any  power,  no  matter  what 
it  Is,  the  government.  Federal  or 
state,  finds  it  necessary  to  take  pri- 
vate property  for  public  use,  it 
must  obey  the  constitutional  in- 
junction to  make  or  secure  just 
compensation  to  the  owner." 

What  I  do  insist  upon  is  that  if 
the  establishing  of  such  a  line  does, 
in  the  judgment  of  a  properly  con- 
stituted tribunal,  in  fact  damage 
an  owner  by  taking  of  his  property, 
to  the  extent  of  that  damage  he  is 
entitled  to  compensation. 

By  the  opinion  in  this  case,  if  the 
ownei'  sustains  such  damage  as 
matter  of  fact,  he  is  yet  compelled 
to  contribute  that  as  a  private  own-  ' 
er,  and  not  as  a  member  of  the 
public  at  large.  He  is  not  even 
allowed,  to  raise  the  question  of 
damage.  But  this  is  a  taking  of. 
property  without  compensation. 
Calling  what  in  fact  is  an  exercise 
of  the  right  of  eminent  domain  an 
exercise  of  the  police  power  does 
not  avoid  the  constitutional  ques- 
tion. Building  lines  are  ancillary 
to  highways,  and  in  effect  extend 
the  width  of  highways  for  the  pur- 
poses, not  indeed  of  literal  travel, 
but  of  light,  air,  and  freedom  of 
view.  A  somewhat  similar  case  is 
that  of  Re  Clinton  Ave.  57  App. 
Div.  166,  68  N.  Y.  Supp.  196;  the 
court  siEiys:  ^'Conceding  that  the 
legislature  has  the  power  to  in- 
crease the  width  of  Clinton  avenue^ 
that  it  would  be  justified  in  taking 
possession  of  private  property  for 
this  purpose  upon  the  payment  of 
just  compensation,  we  are  of  opin- 
ion that  it  has  a  right  to  take  a 
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lesser  estate  in  the  property  than 
would  be  necessary  for  a  complete 
dedication  to  the  use  of  the  publid, 
and  that  the  use  is  none  the  less 
public  to  the  extent  to  which  thr 
property  is  taken  because  it  is  left 
in  the  partial  control  of  the  present 
owners.  The  right  that  is  proposed 
to  be  taken  is  not  the  right  to  walk 
or  ride  over  these  particular  addi- 
tions to  the  width  of  the  avenue, 
but  to  afford  'ample  space  for  the 
access  of  light  and  air,  and  also  to 
beautify  and  adorn.'  Re  Curran, 
38  App.  Div.  82,  55  N.  Y.  Supp. 
1018.  'A  street  may,'  to  quote  the 
same  case,  'in  part  'unite  the  two 
purposes, — one  to  furnish  a  way  for 
travel,  and  the  other  as  a  park  or 
public  place.'  It  may  hardly  be 
questioned  that  the  legislature  may 
authorize  the  taking  of  any  part  of 
this  right  which  it  may  deem  ad- 
vantageous to  the  public,  on  the 
payment  of  just  compensation.  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  1088, 
and  authorities  there  cited.  This 
is  in  harmony  with  the  opinion  of 
the  court  in  Re  Bushwick  Ave.  48 
Barb.  9,  which  is  very  similar  to 
the  case  at  bar,  where  the  court  be- 
low held  (p.  12)  that  'the  taking  of 
20  feet  on  each  side  of  the  avenue, 
and  the  appropriation  of  the  same 
as  courtyards  only,  is  such  a  taking 
as  will  justify  an  appraisement  of 
damages  therefor.  A  dominion  is 
asserted  over  this  land  by  the  pub- 
lic, to  the  extent  of  depriving  the 
owner  of  his  right  to  use  and  enjoy 
the  same  for  any  other  purpose 
than  a  courtyard.  It  is  so  far  tak- 
ing for  public  use,  and  is  a  subject 
for  compensation.'" 

See  Sage  v.  Brooklyn,  89  N.  Y. 
189,  198. 

I  will  admit  that  in  a  majority  of 
cases,  as  stated  in  the  opinion, 
benefits  and  damages  may  fairly  be 
assessed  as  equal.  This  is  not  be- 
cause there  is  not  a  taking  between 
the  building  line  and  the  street  line, 
but  because  the  owner  has  left  a  lot 
of  such  depth  that  what  is  left  is 
still  available  for  building  pur- 
poses, and  may  be  increased  in 
value  by  the  improvement  to  the 
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street  as  a  whole.  But  the  consti- 
tutional provision  relates  to  the 
land  within  the  restricted  area 
alone.  Its  application  does  not  de- 
pend upon  what  other  land  the 
owner  may  Jiave.  A  lot  may  be  so 
shallow  that  what  is  left  is  not 
benefited,  but  becomes  practically 
worthless.  That  is  a  question  of 
fact.  The  constitutional  principle 
must  apply  as  if  the  lot  within  the 
restricted  area  were  the  entire  lot. 

It  needs  .  no  argument  to  show 
that  a  restriction  against  building 
at  all  on  a  given  lot  Is  a  serious  in- 
vasion of  property  right.  Regard- 
ing the  establishment  of  such  a 
line  as  an  exercise  of  the  right  of 
eminent  domain,  neither  the  owner 
nor  the  public  can  ever  be  harmed. 
Treating  it  as  a  mere  exercise  of 
the  police  power  may  cause  serious 
harm  to  the  owner.  Whether  there 
is  benefit  or  damage  is,  as  to  a  giv- 
en lot,  a  question  of  fact  to  be  de- 
termined by  a  proper  tribunal,  in 
which  the  property  owner  is  given 
a  chance  to  be  heard;  it  is  not  a 
question  of  law  to  be  determined 
according  as  to  whether  you  call 
the  act,  which  is  at  all  times  one 
and  the  same,  an  exercise  of  the 
police  power  or  of  the  right  of  emi- 
nent domain. 

The  act  in  question  (Special 
Laws  1917,  p.  827)  appears  to  be 
the  only  act  ever  passed  by  our  leg- 
islature, with  the  possible  excep- 
tion of  the  Bloomfield  Act  passed  at 
the  same  session  (p.  831),  which 
attempts  to  confer  upon  any  mu- 
nicipality or  board  the  power  to 
establish  building  lines  without 
provision  for  compensation.  Th^ 
Seymour  Town  Plan  Commission 
Act,  passed  at  the  same  session  (p. 
879),  provides  for  compensation. 
At  the  same  session  was  passed  the 
general  act  (chapter  349,  P.  A.  of 
1917)  subsequently  incorporated  in 
the  General  Statutes  as  chapter  26, 
entitled  "Town  Plan  Commission,'' 
authorizing  any  town  to  establish  a 
town  plan,  and  this  statute  provides 
a  method  for  ascertainment  of  ben- 
efits and  damages  in  case  of  the 
adoption  of  building  and  veranda 


lines.  The  general  act  was  ap- 
proved May  16,  1917,  more  than  a 
month  after  the  approval  of  the 
Windsor  Act,  and  seems  quite  ob- 
livious of  the  terms  of  the  Windsor 
Act.  So  far  as  I  know,  municipal 
charters  which  authorize  the  estab- 
lishment of  building  lines  uniform- 
ly provide  for  the  assessment  of 
benefits  and  damages,  and  treat  the 
establishment  of  a  building  line  as 
a  taking  of  land.  For  instance,  the 
charters  of  Stamford,  Meriden,  and 
Shelton,  all  revised  in  1915,  provide 
for  compensation  in  case  of  the 
establishment  of  building  lines. 
The  charter  of  the  city  of  Bridge- 
port, revised  in  1907,  so  provides, 
and  so  do  the  charters  of  New  Ha- 
ven, Hartford  and  other  cities.  We 
have  not  been  referred  to  any  leg- 
islative provision  except  the  Wind- 
sor and  possibly  the  Bloomfield  Act, 
which  authorizes  the  establishment 
of  building  lines  without  providing 
for  compensation.  In  view  of  the 
Seymour  Act  and  the  general  stat- 
ute authorizing  town  plan  commis- 
sions, passed  at  the  same  session  as 
the  Windsor  Act,  both  providing 
for  compensation,  the  inference  is 
strong  that  in  some  way  the  Wind- 
sor Act  slipped  by  without  the  leg- 
islature having  adverted  to  the  fact 
that  it  failed  to  so  provide.  For  it 
can  hardly  be  supposed  that  the 
legislature,  at  the  same  session,  ad- 
visedly intended  to  say  that  in 
Windsor  and  Bloomfield  the  estab- 
lishment of  a  building  line  was  a 
pure  police  measure,  not  entitling 
an  owner  to  compensation,  while 
for  all  other  towns  and  municipali- 
ties it  was  an  exercise  of  the  right 
of  eminent  domain,  entitling  the 
owner  to  compensation  under  the 
Constitution.  The  Town  Plan  Acts 
are  beneficial  in  character,  and 
should  be  given  a  liberal  construc- 
tion, but  every  purpose  of  the  acts 
can  be  fully  accomplished  in  the 
methods  hitherto  provided  by  our 
municipal  charters,  and  provided  in 
the  general  statute  authorizing 
building  lines  and  town  plan  com- 
missions, without  extending  the 
scope  of  the  police  power  to  the 
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radical  impairment  of  a  fundamen- 
tal constitutional  right,  hitherto 
universally  recognized. 

For  these  reasons,  briefly  stated, 
I  think    the    majority    opinion    is 


wrong  in  principle,  and  is  quite  un- 
necessary for  the  accomplishment 
of  the  results  urged  as  the  ground 
of  the  decision,  and  therefore  dis- 
sent. 


ANNOTATION. 
Constitiitioiiality  ol  city  or  town  planning  statutes  or  ordinances. 


This  annotation  does  not  purport  to 
deal  with  the  general  (qtuestion  as  to 
the  validity  of  statutes  or  ordinances 
passed  for  esthetic  purpose,  except  as 
it  is  involved  in  statutes  or  ordinances 
embodying  a  more  or  less  comprehen- 
sive plan  for  municipal  development, 
or  in  statutes  or  ordinances  establish- 
ing building  lines. 

Thus,  it  excludes  questions  relating 
to  the  establishment  of  parks  or  of 
residential  districts,  of  restrictions  up- 
on the  location  of  business,  or  upon 
the  height  and  character  of  buildings, 
or  upon  signs,  billboards,  etc. 

For  power  to  condemn  against  par- 
ticular use  of  property,  see  the  anno- 
tation to  State  ex  rel.  Twin  City  Bldg. 
&  Invest.  Co.  v.  Houghton  (1920)  144 
Minn.  1,  8  A.L.R.  694,  174  N.  W.  885, 
176  N.  W.  159. 

The  constitutionality  of  so-called 
^town  planning''  statutes  seems  to  be 
very  little  discussed  in  the  cases. 

In  Bussell  v.  Gill  (1910)  58  Wash. 
468,  137  Am.  St.  Rep.  1070,  108  Pac. 
1080,  it  was  held  that  a  statute  pro- 
viding for  a  municipal  plans  commis- 
sion for  a  city,  to  be  composed  of  citi- 
zens of  the  city,  to  have  no  legislative 
power,  but  to  have  power  to  pay  out 
money  from  a  fund  to  be  collected  by  a 
certain  small  tax,  was  not  unconsti- 
tutional as  violating  any  constitu- 
tional principle  of  self-government, 
nor  did  it  violate  the  constitutional 
provision  against  special  privileges 
and  immunities,  because  under  it  many 
private  societies  and  unofficial  bodies 
had  each  the  right  of  nomii^ating  two 
persons  to  the  mayor,  who  should  se- 
lect one  of  them  in  each  case  as  a 
member  of  such  commission. 

In  Baltimore  v.  Himmel  (1919)  — 
Md.  — ,  107  Atl.  522,  a  proceeding  to 
condemn  lands  for  a  civic  center,  ap- 


parently the  only  questions 'discussed 
were  those  of  the  amount  of  compen- 
sation and  of  evidence. 

A  statute  providing  for  a  plan  or 
map  of  a  city  to  be  made,  locating 
streets,  and  denying  compensation  for 
any  building  erected  within  the  lines 
of  a  proposed  street  after  the  filing  of 
the  map  or  the  locating  of  the  street, 
although  the  opening  of  the  street  is 
not  at  present  contemplated  and  may 
not  take  place  for  an  indefinite  time 
thereafter,  is  unconstitutional  as  tak- 
ing property  without  just  compensa- 
tion. Moale  V.  Baltimore  (1854)  5 
Md.  314,  61  Am.  Dec.  276 ;  Edwards  v. 
Bruorton  (1904)  184  Mass.  529,  69  N. 
E.-328;  Forster  v.  Scott  (1893)  136 
N.  Y.  577,  18  L.R.A.  543,  32  N.  E.  976; 
Re  New  York  (1910)  200  N.  Y.  53B, 
93  N.  E.  498  (in  effect) ;  Re  Saratoga 
Ave.  (1919)  226  N.  Y.  128,  123  N.  E. 
197;  Re  Rogers  Ave.  (1885)  29  Abb. 
N.  C.  361,  22  N.  Y.  Supp.  27 ;  German- 
American  R.  E.  Title  Guarantee  Co.  v. 
Meyers  (1898)  32  App.  Div.  41,  52  N. 
Y.  Supp.  449. 

A  statute  declaring  that  if  a  build- 
ing is  erected  within  the  boundaries 
of  any  way  shown  on  any  of  the  plans 
after  the  filing  of  the  plan  in  accord- 
ance with  the  statute,  and  not  removed 
at  the  expense  of  the  owner  when  re- 
quired by  the  board  of  commissioners, 
no  damage  to  the  estate  on  which  the 
building  is,  occasioned  by  the  subse- 
quent establishment-  or  change  of 
grade  of  any  highway,  shall  be  re- 
covered by  or  paid  to  the  owner  of  the 
estate,  is  unconstitutional  in  this  re- 
spect. Edwards  v.  Bruorton  (1904) 
184  Mass.  529,  supra. 

"The  Act  of  1869  provides :  'If  any 
buildings  shall  be  erected  on  the  line 
of  any  avenue  or  street,  as  laid  out 
on  said  plan  after  the  filing  of  said 
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map,  no  compensation  shall  be  paid  to 
the  owner  thereof  on  the  opening  of 
said  street/  This  provision  is  uncon- 
stitutional and  void*  and  the  action  of 
the  commissioners  in  laying  out  the 
street  created  no  encumbrance  on  the 
land.  Re  Rogers  Ave.  (1885)  29  Abb. 
N.  G.  861,  22  N.  Y.  Supp.  27;  Forster 
V.  Scott  (1893)  136  N.  Y.  677, 18  L.RJL 
643,  32  N.  E.  976."  German-American 
R.  E.  Title  Guarantee  Co.  v.  Meyers 
<1898)  32  App.  Div.  41,  62  N.  Y.  Supp. 
449,  supra. 

Similarly,  a  statute  describing  cer- 
tain land  in  a  city*  and  declaring  that 
it,  or  so  much  thereof  as  commission- 
ers  shall  deem  advisable,  is  a  public 
park,  and  that  the  commissioners  may 
allow  compensation  for  any  building 
built  thereon  prior  to  the  passage  of 
the  statute,  does  not  take  the  land  nor 
does  it  debar  the  owner  from  building 
on  it,  and  he  must  be  compensated  for 
his  building,  although  erected  after 
the'  passage  of  the  statute.  Re  New 
York  (1897)  24  App.  Div.  7,  49  N.  Y. 
Supp.  119. 

It  is  upon  the  same  general  theory 
of  the  rights  of  property  that  the  two 
following  cases  were  decided: 

It  was  held  in  Bauman  v.  Ross 
(1897)  167  U.  S.  648,  42  L.  ed.  270,  17 
Sup.  Ct  Rep.  966,  that  the  provision 
in  the  Act  of  Congress  of  March  2, 
1893,  entitled  "An  Act  To  Provide  a 
Permanent  System  of  Highways  in 
That  Part  of  the  District  of  Columbia 
Lying  Outside  of  Cities"  (27  Stat  at 
L.  682,  chap.  197),  to  the  effect  that 
after  the  recording  of  the  map  no  fur- 
ther subdivision  of  land  included 
therein  shall  be  recorded^  unless  in 
conformity  with  such  map,  is  within 
the  authority  of  Congress  to  prevent 
any  record  which  may  tend  to  defeat 
its  object  to  secure  uniformity  of  high- 
ways in  the  District  of  Columbia,  and 
the  recording  of  such  map,  without 
any  provision  for  compensation  to  the 
landowners  until  future  proceedings 
of  condemnation  are  taken  to  obtain 
the  land,  does  not  render  such  section 
unconstitutional,  because  it  does  not 
constitute  a  taking  of  the  land,  or  in- 
terfere with  the  owner^s  use  and  en- 
joyment thereof.  \ 

The  landowner  was  held  entitled  to 


compensation  for  his  buildings  in  th^ 
line  of  the  street  after  the  adoption  of 
a  scheme  for  city  streets  and  avenues^ 
in  State,  Jones,  Prosecutor,  v.  Carra- 
gan  (1872)  86  N.  J.  L.  62,  where  the 
court  said:  "We  do  not  think,  while 
the  opening  of  the  street  was  thus  in 
abeyance,  the  landowner  was  deprived 
of  the  right  to  use  his  property  in  any 
lawful  manner.  To  so  hold  would  be,, 
in  substance,  to  allow  a  taking  of  pri- 
vate proper^  for  public  use  without 
making  just  compensation  therefor. 
If  the  improvements  should  be  made 
in  bad  faith,  with  intent  to  throw  an 
undue  burden  on  the  public,  another 
element  would  enter  into  the  consid- 
eration of  the  question,  which  might 
perhaps  produce  a  different  result* 
There  is,  however,  no  such  question 
in  this  case.^.' 

-  Contrary  to  the  aforesaid  general 
rule,  a  statute  construed  as  denying 
compensation  for  improvements  made 
within  the  line  of  a  proposed  street 
after  it  had  been  located  on  the  filed 
plan  of  a  village  was  held  constitu- 
tional, in  Re  Furman  Street  (1836)  17 
Wend.  (N.  Y.)  649,  infra,  when  there 
was  no  provision  in  the  Constitution 
that  private  property  should  not  be 
taken  for  public  use  without  compen- 
sation. This  case  was  followed  in  Re 
127th  Street  (1878)  56  How.  Pr.  (N. 
Y.)  60,  infra.  And  the  Furman  Street 
Case  was  also  expressly  followed  (ap- 
parently overlooking  the  fact  of  the 
omission  of  the  constitutional  provi- 
sion) in  Pennsylvania,  in  Re  Forbes 
Street  (1871)  70  Fa.  125,  and  the 
Forbes  Street  Case  was  affirmed  and 
followed  in  Bush  'v.  McKeesport 
(1896)  166  Fa.  67,  30  Atl.  1028.  The 
same  view  is  recognized  in  Re  Sedge- 
ley  Ave.  (1879)  88  Pa.  509. 

In  Re  Furman  Street  (1836)  17 
Wend^  (N.  Y.)  649,  supra,  where  a 
statute  empowered  the  trustees  of  a 
village  to  cause  a  survey  to  be  made, 
and  a  map  showing  the  streets,  roads,, 
and  alleys  to  be  permanently  laid  out 
and  open  to  inspection,  "in  order  that 
no  resident  may  plead  ignorance  of  the 
permanent  plan  to  be  adopted  for 
opening,  laying  out,  leveling,  and 
regulating  the  streets,''  it  was  held 
that  an  owner  was  not  entitled  to  com- 
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pensation  for  baildingrs  erected  in  a 
street  shown  on  tile  map,  although  it 
iiras  not  actually  opened  till  seventeen 
years  afterwards.  The  court  stated 
that  at  the  time  of  the  passage  of  the 
act  the  Constitution  of  the  state  did 
not  contain  the  clause  providing  that 
private  property  shall  not  be  taken 
for  public  use  without  compensation, 
and  that  in  any  event  the  benefits  ex- 
ceeded the  injury. 

The  Act  of  1813,  providing  that  no 
compensation  should  be  allowed  for 
buildings  thereafter  erected  in  the 
street  lines  of  the  city  of  New  York 
laid  out  pursuant  to  the  Act  of  1807, 
was  held  to  be  valid,  following  Re 
Furman  Street  (N.  Y.)  supra  ("which, 
with  the  other  cases  of  Jackson  v. 
Brooklyn  and  Hicks  v.  Brooklyn,  are 
stated  to  have  been  affirmed  by  the 
court  of  errors  of  this  state.  Re  Wall 
Street  (1854)  17  Barb.  (N.  Y.)  632"). 
Be  127th  Street  (1878)  56  How.  Pr. 
(N.  Y.)  60,  supra. 

So  it  was  conceded  that  a  tenant 
leasing  after  the  making  of  the  plan 
shall  receive  no  compensation  for  his 
building  within  the  street  lines,  where 
the  statute  provided  that  the  owner  or 
assigns  shall  not  receive  such  com- 
pensation. Shaaber  v.  Reading  City 
(1892)  150  Pa.  402,  24  Atl.  692. 

Building  line  •tatutes. 

Statutes  providing  for  a  building 
Ime  are  not  sustainable  under  the  *po- 
lice  power.  Willison  v.  Cooke  (1913) 
54  Colo.  320,  44  L.R.A.(N.S.)  1030,  130 
Pac.  828;  St.  Louis  v.  Hill  (1893)  116 
Mo.  527,  21  L.R.A.  226,  22  S.  W.  861 ; 
People  ex  rel.  Dilzer  v.  Calder  (1903) 
89  App.  Div.  503,  85  N.  Y.  Supp.  1015 ; 
Contra:  Windsor  v.  Whitney  (report- 
ed herewith)  ante,  669;  Halsell  v. 
Ferguson  (1918)  —  Teat  — ,  202  S.  W'. 
317. 

Prohibiting  the  owner  of  a  lot  on  a 
residence  street  of  a  city  from  erect- 
ing thereon  a  business  block,  without 
the  consent  of  a  majority  of  the  neigh- 
boring property  owners,  and  requiring 
the  building  to  be  placed  on  a  building 
line,  a  certain  distance  from  the  street, 
deprives  him  of  his  constitutional 
property  rights.  Willison  v.  Cooke 
(1913)  54.  Colo.  820,  44  L.R.A.(N.S.) 
1080,  130  Pac.  828,  supra. 


In  St  Louis  V.  Hill  (1893)  116  Mo. 
527,  21  LJl,A.  226,  22  S.  W.  861,  supra, 
a  statute  authorizing  in  certain  cities 
a  building  line,  between  which  and  the 
street  line  the  owner  of  the  property 
might  not  build,  and  an  ordinance  at- 
tempting to  make  provisions  for  such 
a  building  line,  were  held  unconstitu- 
tional, because  no  provision  was  made 
for  compensation  to  the  owner  of  the 
property,  and,  further,  because  there 
was  no  provision  for  condemnation 
proceedings,  or  for  notice  to  the  own- 
ers of  the  property. 

A  statute  providing  for  a  building 
line  set  back  from  the  street  which 
does  not  provide  for  compensation  to 
the  owner  is  unconstitutional.  Peo- 
ple ex  rel.  Dilzer  v.  Calder  (1903)  89 
App.  Div.  503,  85  N.  Y.  Supp.  1015, 
supra. 

In  Fruth  v.  Board  of  Affairs  (1914) 
75  W..  Va.  456,  L.R.A.1915C,  981,  84 
S.  E.  105,  it  was  held  that  an  ordi- 
nance of  a  municipal  corporation,  or- 
dained pursuant  to  a  provision  of  its 
charter  authorizing  it,  establishing  a 
building  line  on  a  certain  street,  and 
inhibiting  abutting  owners  from  en- 
croaching thereon,  based  on  merely 
esthetic  considerations,  is  not  within 
the  police  power,  and  is  unenforceable 
as  a  police  regulation. 

In  Eubank  v.  Richmond  (1912)  226 
U.  S.  137,  57  L.  ed.  156,  42  L.R.A. 
(N.S.)  1123,  33  Sup.  Ct.  Rep.  76,  Ann. 
Cas.  1914B,  192,  where  a  statute  au- 
thorized the  councils  of  cities  and 
towns,  "to  make  regulations  concern- 
ing the  building  of  houses  in  the  city 
or  town  and  in  their  discretion,  .  .  . 
in  particular  districts  or  along  par- 
ticular streets,  to  prescribe  and  estab- 
lish building  lines,  or  to  require  prop- 
erty owners  in  certain  localities  or 
districts  to  leave  a  certain  percentage 
of  lots  free  from  buildings  and  to 
regulate  the  height  of  buildings,''  it 
was  held  that  an  unconstitutional  in- 
fringement of  the*  guaranties  of  U.  S. 
Const.,  14th  Amend.,  which  cannot  be 
upheld  as  an  exercise  of  ^the  police 
powers,  results  from  a  municipal  ordi- 
nance passed  under  the  authority  of 
the  statute  and  which  requires  the 
committee  on  streets,  upon  request  of 
the  owners  of  two  thirds  of  the  abut- 
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ting  property,  to  establish  a  building 
line  on  the  side  of  the  square  on  which 
such  property  abuts,  not  less  than  5 
nor  more  than  30  feet  from  the  street 
line. 

In  Byrne  v.  Maryland  Realty  Co. 
(1916)  129  Md.  202,  L.R.A.1917A,  1216, 
98  Atl.  547,  it  was  held  that  the  legis- 
lature cannot,  in  view  of  the  constitu- 
tional protection  of  property  rights, 
limit  the  buildings  to  be  erected  in  a 
specified  section  of  a  municipality  to 
separate  and  unattached  dwellings  not 
less  than  a  specified  distance  apart. 

The  Central  Law  Journal  of  Feb. 
25,  1916  (vol.  82,  p.  142),  reports  the 
case  of  Lavery  v.  Board  of  Commis- 
sioners of  Jersey  City  in  the  supreme 
court  of  New  Jersey,  holding  an  ordi- 
nance unconstitutional  as  transcend- 
ing the  limits  of  the  police  power 
which  provided  that,  for  the  purpose 
of  protecting  property  on  residential 
streets,  etc.,  no  buildings  of  any  kind 
sh^U  be  constructed,  built,  erected,  or 
moved  upon  any  land  in  Jersey  City  so 
as  to  be  in  front  of  the  whole  or  any 
part  of  any  private  dwelling  house 
situated  upon  such  land,  or  in  any 
way  that  will  cut  off  the  frontage  of 
the  same,  unless  a  permit  is  obtained 
from  the  superintendent  of  buildings. 
(This  case  was  reported  in  the  ad- 
vance sheets  of  vol.  96  Atl.  page  292, 
but  was  not  reported  in  the  bound 
volume,  and  has  not  been  reported  in 
the  New  Jersey  oMcial  reports). 

In  Buffalo  V.  Kellner  (1915)  90  Misc. 
407,  153  N.  Y.  Supp.  472,  the  court 
expressed  the  •  opinion  "that  neither 
the  legislature  nor  a  municipality  can 
arbitrarily  assume  the  right  to  control 
the  location  of  buildings  to  be  erected 
on  lots." 

On  the  contrary,  it  will  be  seen  that 
in  the  reported  case  (Windsor  v. 
Whitney,  ante,  669),  the  court  sus- 
tains the  constitutionality  of  the  Con- 
necticut statute  providing  for  the 
creation  of  a  town .  plan  commission 
whose  duty  it  should  be  to  make  sur- 
veys and  ipaps  of  the  town  of  Wind- 
sor, including  building  and  veranda 
lines,  and  providing  that  streets  and 
building  lines  must  conform  to  this 
plan  and  imposing  penalties  for  erect- 
ing a  building  on  a  street  or  proposed 


street  whereon  a  building  liife  ha& 
been  established,  without  securing  a 
permit  from  the  commission.  The  par- 
ticular point  decided  was  that  the  act 
did  not  take  property  without  compen- 
sation. 

And  in  Halsell  v.  Ferguson  (1918) 
—  Tex.  — ,  202  S.  W.  317,  it  was  held 
that  a  statute  requiring  the  owner,  in 
platting  property  within  the  limits  of 
a  city  into  blocks  and  lots,  to  conform, 
to  abutting  streets  and  lots,  and  an 
ordinance  requiring  that  buildin^rs 
conform  their  frontage  to  the  f ronta^re 
of  lots  whenever  the  lots  are  so  platted 
as  to  show  a  frontage  on  any  street  or 
avenue  in  the  residence  portion  of  the 
city,  appeared  reasonable,  and  since 
they  promoted  the  general  convenience 
and  the  public  welfare,  were  not 
subject  to  attack  on  constitutional 
grounds;  they  were  within  the  police- 
power. 

The  constitutional  questions  do  not 
seem  to  have  been  discussed  in  St. 
Louis  V.  Handlan   (1912)  242  Mo.  88, 
145  S.  W.  421,  nor  in  Benedict  v.  Pettes. 
(1912)  85  Conn.  537,  84  Atl.  332. 

There  seems  to  be  no  doubt  that  a 
statute  providing  a  building  line  and 
compensation  to  t^e  owners  may  very 
well  be  valid. 

Thus,  the  limiting  of  an  owner  to- 
the  use  as  a  courtyard  only  of  a  strip 
of  his  land  fronting  on  a  public  street 
is  an  appropriation  of  such  strip  to 
some  extent  to  public  use,  and  an  act 
so  taking  and  contemplating  compen- 
sation to  the  owners  is  constitutional. 
Re  Clinton  Ave.  (1901)  57  App.  Div. 
166,  68  N.  Y.  Supp.  196,  affirmed  in 
(1901)  167  N.  Y.  624,  60  N.  E.  1108. 

Where  no  claim  was  made  that  com- 
pensation could  be  denied  for  build- 
ings within  survey  lines  of  streets, 
the  court  said :  '*It  has  been  objected 
in  this  case  that  it  was  not  competent 
for  the  legislature  to  pass  an  act  in 
anticipation  of  a  future  increase  of 
the  population  of  the  city,  with  a  view 
to  accommodate  such  increased  popu- 
lation by  laying  off  a  district  of  the 
country,  or  lands  adjacent  to  the  city, 
and  directing  a  survey  and  location  of 
streets,  lanes,  alleys,  and  public 
squares,  to  be  made  in  it,  so  that  if  the 
population  should  increase  in  such  de- 


ANNO.— TOWN  PLANNING— CONSTITUTIONALITY. 


688 


gree  as  to  render  it  expedient  to  make 
it  a  part  -of  the  city  at  some  distant 
day,  it  should  be  added  thereto  as 
such.    It  would  be  matter  of  great  re- 


gret, I  think,  if  it  were  the  case  that 
the  legislature  could  not  exercise  such 
a  power."  Re  Pittsburgh  (1841)  2 
Watts  &  S.  (Pa.)  320.  B.  B.  B. 


MARY  E.  CORBETT 

V. 

BOSTON  &  MAINE  RAILROAD. 
(Two  Cases.) 

V 

Masaachuaetts  Supreme  Judicial  Court  —  Novemher  24,  1914, 

(219  Mass.  351,  107  N.  E.  60.) 

Election  of  remedies  —  actions  under  state  and  Federal  Employers'  Lia- 
bility Acts. 

1.  A  woman  suing  in  her  individual  right  as  widow  of  her  deceased 
husband,  under  a  state  employers'  liability  act,  and  as  administratrix 
under  the  Federal  act,  cannot  be  compelled  to  elect  which  action  she  will 
pursue,  where  deceased  was  engaged  in  both  interstate  and  intrastate  com- 
merce, until  the  evidence  develops  in  which  employment  the  injury- 
occurred. 

[See  note  on  this  question  beginning  on  page  693.] 


Courts  —  absence  of  jurisdiction  -^ 
entry  of  judgment. 

2.  No  judgment  can  be  entered  in 
favor  of  either  party  in  an  action  of 
which  the  court  has  no  jurisdiction. 

[See  7  R.  C.  L.  1031;  15  R.  C.  L. 
841-844.] 

Master  and  servant  -^injury  to  rail- 
road employee  —  action  under  state 
or  Federal  statute. 

3.  The  operation  of  a  state  employ- 
ers' liabili^  act  is  not  affected  in  its 
application  to  injuries  occurring  in  in- 
trastate commerce  by  the  Federal  Em- 


ployers*   Liability   Act,    although    the 
injured  employee  was  engaged  in  both 
interstate  and  intrastate  commerce. 
[See  18  R.  C.  L.  841,  842:] 

Actions  —  concurrent  —  injury   to 
railroad  employee. 

4.  In  case  of  the  death  in  the  course 
of  his  employment  of  an  employee  en- 
gaged in  both  interstate  and  intrastate 
commerce,  actions  may  be  maintained 
concurrently  under  both  the  state  and 
Federal  Employers'  Liability  Acts  un- 
til the  facts  develop  in  which  branch 
of  the  business  the  injury  occurred. 


Report  by  the  Superior  Court  for  Essex  County  for  determination  by 
the  full  court  of  actions  brought  by  plaintiff  under  the  State  and  Federal 
Employers'  Liability  Acts  to  recover  damages  for  the  death  of  her  husband^ 
in  which  judgment  for  defendant  was  entered  in  the  action  under  the 
state  statute.  Judgment  set  aside  and  both  actions  remanded  for  further 
proceedings  in  the  Superior  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Fred  H.  Eaton  and  Frederic     was   engaged  and  while  he  was   em- 


N.  Chandler,  for  plaintiff: 

In  each  suit  a  good  cause  of  action 
is  stated,  because  in  each  suit,  inde- 
pendent of  the  other,  the  court  had  ju- 
risdiction on  the  averments  of  the 
pleadings.  To  deprive  the  trial  court 
of  jurisdiction  in  the  cause  under  the 
Massachusetts  act,  it  must  appear,  by 
proof  or  by  admission,  that  the  de- 
ceased was  killed  "whili»  the  defendant 


ployed  by  it  in  interstate  commerce.'* 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,. 
229  U.  S.  156,  158,  57  L.  ed.  1129,  1138, 
33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C, 
156. 

Unless  the  particular  allegation  in 
the  declaration  was  obviously  made  by 
the  direction  of  the  plaintiff,  and  was 
not  merely  a  suggestion  of  his  attor- 
ney ;  or  unless  the  plaintiff  knew  what 


I 
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the  allegations  were  and  adopted  them 
by  prosecuting  the  action  upon  them 
as  a  foundation  of  his  claim, — ^they  are 
not  admissible  against  him. 

Dennie  v.  Williams,  135  Mass.  28; 
Farr  v.  Rouillard,  .172  Mass.  305,  52 
N.  E.  443;  Baldwin  v.  Gregg,  13  Met. 
253. 

The  burden  was  upon  the  defendant 
to  prove  by  some  other  method  than 
the  pleadings  of  the  plaintiff  that  the 
court  had  no  jurisdiction  under  the 
state  suit. 

Rogers  V.  .Woodbury,  15  Pick.  156; 
Illinois  C.  R.  Co.  v.  Nelson,  128  C.  C. 
A.  525,  212  Fed.  69. 

The  court  erred  in  directing  a  judg' 
ment  for  the  defendant  in  the  suit 
brought  under  the  Massachusetts  act, 
because  the  proper  course,  if  the  court 
had  not  jurisdiction,  should  have  been 
to  dismiss  the  action,  for  if  it  has  no 
jurisdiction  to  hear  the  case*  it  has  no 
jurisdiction  to  give  judgment  to  either 
party. 

AUin  v.  Connecticut  River  Lumber 
Co.  150  Mass.  560,  6  L.R.A.  416,  23  N. 
E.  581;  Hey  v.  Prime,  197  Mass.  474, 
17  L.RJV..(N.S.)  570,  84  N.  E.  141. 

Whether  plaintiff  has  a  cause  of  ac- 
tion under  the  Federal  act  as  adminis- 
tratrix of  Michael  J.  Corbett,  or  under 
tiie  state  act  as  widow  of  Michael  J. 
Corbett,  can  only  be  determined  after 
all  the  testimony  has  been  submitted. 
She,  therefore,  being  in  doubt  as  to 
which  of  the  two  causes  of  action  or 
remedies  is  right,  may  pursue  both. 

Union  Cent  L.  Ins.  Co.  v.  Drake,  131 
C.  C.  A.  82,  214  Fed.  536;  Snow  v.  Al- 
ley, 156  Mass.  193,  80  N.  E.  691; 
Luken  v.  Lake  Shore  &  M.  S.  R.  Co. 
154X11.  App.  550. 

But  it  is  not  a  question  of  election. 
The  plaintiff  has  no  choice.  If  there 
is  interstate  commerce,  the  Federal  act 
prevails;  if  there  is  not  interstate 
commerce,  the  Massachusetts  act  must 
control.  Her  action  in  bringing  suit 
under  the  Federal  act  is  not  a  choice, 
but  an  hypothesis. 

St  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129,  38  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156;  Wil- 
liam W.  Bierce  v.  Huchins,  205  U.  S. 
340,  347,  51  L.  ed.  828,  833,  27  Sup.  Ct 
Rep.  524;  Snow  v.  Alley,  156  Mass. 
193,  30  N.  E.  697. 

In  order  to  constitute  a  binding 
election,  the  party  must,  at  the  time 
the  dection  is  alleged  to  have  been 
made,  have  had  knowledge  of  the  facts 
from  which  the  coexisting,  inconsist- 
ent, remedial  rights  arise. 


16  Cyc  p.  261,  T  6. 

Messrs.  Henry  F.  Hurlburt  and 
Philip  N.  Jones,  for  defendant: 

The  bringing  of  the  action  under  the 
Federal  Employers'  Liability  Act  op- 
erated to  supersede  the  action  brought 
under  the  state  statute,  and  to  deprive 
the  court  of  jurisdiction  to  entertain 
the  same. 

St  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156;  Sec- 
ond Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  56  L.  ed.  327,  38  LJt.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N. 
C.  C.  A.  875;  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  ed.  591, 
34  Sup.  Ct.  Rep.  805,  Ann.  Cas.  19140, 
159,  9  N.  C.  C.  A.  109;  Seaboard  Air 
Line  R.  Co.  v.  Horton,  233  U.  S.  492, 
58  L.  ed.  1062,  L.R.A.1915C,  1,  34  Sap. 
Ct  Rep.  635,  Ann.  Cas.  1915B,  475,  8 
N.  C.  C.  A.  834;  Missouri,  K.  &  T.  R. 
Co.  V.  Wulf,  226  U.  S.  570,  57  L.  ed. 
355,  33  Sup.  Ct  R^.  135,  Ann.  Cas. 
1914B,  134;  Michigan  C.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  67,  57  L.  ed. 
417,  420,  33  Sup.  Ct  Rep.  192,  Ann. 
Cas.  1914C,  176;  Ryalls  v.  Mechanics' 
Mills,  150  Mass.  190,  5  L.R.A.  667,  22 
N.  E.  766,  15  Am.  Neg.  Cas.  552; 
Louisville  &  N.  R.  Co.  v.  Strange,  156 
Ky.  439,  161  S.  W.  239 ;  South  Coving- 
ton &  C.  Street  R.  Co.  v.  Finan,  153 
Ky.  340,  155  S.  W.  742. 

Defendant  did  not  by  reason  of  the 
agreement  for  assignment  and  trial  of 
the  cases  together,  waive  its  right  to 
take  advantage  of  the  objection  that 
the  bringing  of  the  action  under  the 
Federid  Employers'  Liability  Act  op- 
erated tp  supersede  the  action  brought 
under  the  state  act. 

Rhode  Island  v.  Massachusetts,  12 
Pet  657,  718,  9  L.  ed.  1233,  1258;  Ex 
parte  Siebold,  100  U.  S.  871,  25  L.  ed. 
717;  Cheshire  v.  Adams  &  C.  Reservoir 
Co.  119  Mass.  356;  Corcoran  v.  Hig- 
gins,  194  Mass.  291,  80  N.  E.  231; 
Custy  V.  Lowell,  117  Mass.  78;  Riley  v. 
Lowell,  117  Mass.  76;  Bradley  v.  Fish- 
er, 13  Wall.  335,  352,  20  L.  ed.  646,  651. 

Rogg,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  husband  of  the  plaintiff  met 
his  death  on  July  8,  1912,  from 
injuries  received  while  working 
for  the  defendant.  The  plaintiif 
brought  the  first  action  in  her  own 
name  and  right  to  recover  damages 
for  this  death  under  the  Massa- 
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chusetts  Employers'  Liabilily  Act, 
which  in  such  cases  gives  a  right  of 
action  to  the  widow  of  the  employee. 
Subsequently,  having  been  appoint- 
ed administratrix  of  the  estate  of 
her  husband,  she  brought  an  action 
as  such  administratrix  under  the 
Employers'  Liability  Act  of  the 
United  States,  alleging  that  the  de- 
ceased was  engaged  at  the  time  of 
his  death  in  service  upon  a  train  in 
interstate  conmierce.  Each  of  these 
actions  was  against  the  defendant  to 
recover  damages  for  the  death  of 
the  same  person.  They  came  on  for 
trial  together  in  the  superior  court. 
The  judge  ruled  that  the  bringing  of 
the  action  under  the  Federal  Em- 
ployers' Liability  Act  had  the  effect 
of  superseding  the  action  under  the 
state  Employers'  Liability  Act  and 
of  depriving  the  court  of  jurisdic- 
tion to  hear  that  action  during  the 
pendency  of  the  other  action.  In 
the  action  under  the  state  statute 
he  ordered  judgment  for  the  defend- 
ant and  reported  correctness  of  his 
rulings  to  this  court. 

Even  if  the  presiding  judge  was 
right  in  his  ruling,  judgment  ought 
not  to  have  been  rendered  in  favor 

of  the  defendant  in 
the  action  under  the 
state  statute.  A 
court  without  juris- 
diction over  a  case 
cannot  enter  judgment  in  favor  of 
either  party.  It  can  only  dismiss 
the  case  for  want  of  jurisdiction. 

But  we  are  of  opinion  that  the 
ruling  was  wrong.  The  Federal  act 
in  the  field  covered  by  it  supersedes 
all  state  stetutes.  As  to  matters 
within  the  scope  of  the  Federal  pow- 
er, legislation  by  Congress  is  su- 
preme. So  long  as  Congress  had 
not  acted  as  to  liability  for  injuries 
received  by  employees  of  railroads 
while  engaged  in  interstate  com- 
merce, legislation  by  the  states 
touching  that  subject,  being  within 
the  police  power,  was  valid.  But 
when  Congress  exerted  its  jurisdic- 
tion to  regulate  in  this  respect  com- 
merce between  the  states,  stete  stat- 
utes previously  operative  in  that 
sphere  yielded  to  its  paramount  and 


abaeace  of 
J«risdieii«ii— 
eatrr  of 
Judtfiiieiit. 


exclusive  power.  Michigan  C.  R.  B. 
V.  Vreeland,  227  U.  S.  59,  66,  57  U 
ed.  417,  419,  33  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1914C,  176;  St.  Louis, 
S.  F.  &  T.  R.  CJo.  V.  Seale,  229  U.  S. 
156,  57  L.  ed.  1129,  33  Sup.  Ct.  Rep. 
651,  Ann.  Cas.  1914C,  156;  Taylor 
V.  Taylor,  232  U.  S.  363,  58  L.  ed. 
638,  34  Sup.  Ct.  Rep.  350 ;  Seaboard 
Air  Line  R.  Co.  v.  Horton,  233  U. 
S.  492,  501,  58  L.  ed.  1062,  1068, 
L.R.A.1915C,  1,  34  Sup.  Ct.  Rep. 
635,  Ann.  Cas.  1915B,  475,  8  N.  C. 
C.  A.  834.  The  Federal  act  has  no 
greater  extent.     It 

does        not        under-    current— Injiiry 

take  to  affect  the  J^^JJi^iS?* 
force  of  the  state 
stetute  in  its  appropriate  sphere. 
The  stete  law  is  as  supreme  and  ex- 
clusive in  its  application  to  intra- 
state commerce  as  is  the  Federal 
law  to  interstate  commerce.  If  the 
employee  of  a  railroad  engaged  in 
both  interstete  and  intrastete  com- 
merce is  injured  or  killed  while  in 
the  former  service,  the  carrier's  lia- 
bility is  controlled  and  must  be  de- 
termined solely  by  the  Federal  law ; 
if  in  the  latter  service,  such  liability 
rests  wholly  upon  the  stete  law. 
Wabash  R.  Co.  v.  Hayes,  234  U.  S. 
86,  58  L.  ed.  1226,  34  Sup.  Ct.  Rep. 
729,  6  N.  C.  C.  A.  224. 

The  facte,  and  not  the  pleadings, 
determine  whether  the  wrong  done 
in  any  given  case  confers  a  right  to 
recover  under  the  Federal  or  the 
stete  stetute.  The  allegations  in  the 
plaintiff's  declarations  in  these  two 
actions  do  not  constitute  the  test 
whether  the  jurisdiction  of  the  court 
is  under  the  Federal  or  stete  statute. 
These  simply  are  the  basis  for  a 
judicial  inquiry  into  the  facte  which 
alone  can  determine  that  question. 
It  is  a  familiar  principle  that,  where 
inconsistent  courses  are  open  to  an 
injured  party  and  it  is  doubtful 
which  ultimately  may  lead  to  full 
relief,  he  m^y  follow  one  even  to 
defeat,  and  then  teke  another,  or  he 
may  pursue  all  concurrently,  until  it 
finally  is  decided  which  affords  the 
remedy.  The  assertion  of  one  claim 
which  turns  out  to  be  unsound,  so 
long  as  it  goes  no  further,  is  simply 
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a  mistake.  It  is  not  and  does  not 
purport  to  be  a  final  choice,  nor  an 
election.  A  party  is  not  obliged  to 
select  his  procedure,  at  his  peril. 
Jennings  v.  Wall,  217  Mass.  278, 
281,  282,  104  N.  E.  738;  Moore  v. 
Sanford,  151  Mass.  285,  7  L.R.A. 
151,  24  N.  E.  323;  Furber  v.  Dane, 
204  Mass.  412,  415,  17  L.R.A.  (N.S.) 
808,  90  N.  E.  859;  William  W, 
Bierce  v.  Hutchins,  205  U.  S.  340, 
347,  51  L.  ed.  828,  833,  27  Sup.  Ct. 
Rep.  524 ;  Snow  v.  Alley,  156  Mass. 
193,  195,  30  N.  E.  691;  Brown  v. 
Woodbury,  183  Mass.  279,  281,  67 
N.  E.  327;  Rankin  v.  Tygard,  119 
C.  C.  A.  591,  602,  198  Fed.  795. 
This  rule  has  been  followed  fre- 
<iuently  in  actions  where  it  was 
doubtful  whether  the  remedy  of  the 
plaintiff  was  under  our  Employers' 
Liability  Act  or  at  common  law. 
Brady  v.  Ludlow  Mfg.  Go.  154  Mass. 
468,  28  N.  E.  901 ;  Howard  v.  Fall 
River  Iron  Works  Co.  203  Mass. 
273,  89  N.  E.  615;  Murray  v. 
Knight,  156  Mass.  518,  31  N.  E. 
646 ;  D'Almeida  v.  Boott  Mills,  209 
Mass.  81,  95  N.  E.  398,  Ann.  Cas. 
1913C,  751.  It  is  equally  applica- 
ble to  the  cases  at 
rer"v«tl?nj«rr     ^ar.     The  principle 

*m'T"'«i?  ^^   ^^^   changed   in 

«™ion'^a^er        any     material     re- 
Vtaltte'  ^***'**  spect,    because    the 

question  relates  to 
remedies  afforded  by  the  statutes  of 
different  sovereign  powers,  each  ex- 
clusive within  its  own  domain.  The 
relief  is  sought  in  the  same  forum, 
for  the  state  court  has  jurisdiction 
of  the  cause  of  action,  whichever 
statute  may  be  controlling.  Second 
Employers'  Liability  Case  (Mondou 
v.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  57,  56  L.  ed.  327,  349, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875. 

There  are  strong  practical  con- 
siderations in  the  administration  of 
justice  which  lead  to  the  same  re- 
sult. It  oftentimes  would  be  a  great 
hardship  upon  the  parties  to  compel 
them  to  try  out  first  the  question 
whether  the  Federal  act  applies,  and 
if  it  in  the  end  shall  be  decided  that 
it  does  not,  then  to  test  by  further 


litigation  their  rights  under  the 
state  statute.  The  short  period  of 
limitations  provided  in  each  act 
often  might  expire  before  a  final 
decision  could  be  reached.  If  ad- 
verse to  the  plaintiff  on  the  ground 
of  error  in  the  form  of  relief  sought, 
he  thus  might  be  barred  from  a  just 
recovery.  Although  both  the  Fed- 
eral and  st^te  statutes  as  to  amend- 
ments are  liberal  (U.  S.  Rev.  Stat. 
§  954,  Comp.  Stat.  §  1591,  6  Bed. 
Staj:.  Anno.  2d  ed.  p.  98 ;  Rev.  Laws, 
chap.  173,  §  48)  and  are  liberally 
interpreted  in  cases  of  this  sort 
(Missouri,  Kansas  &  T.  R.  Co.  v. 
Wulf ,  226  U.  S.  570,  57  L.  ed.  355, 
33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134;  Herlihy  v.  Little,  200 
Mass.  284,  86  N.  E.  294) ,  neverthe- 
less the  allowance  of  such  amend- 
ments rests  commonly  in  the  sound 
discretion  of  the  trial  judge,  and  is 
not  subject  to  revision  on  excep- 
tions. As  it  is  not  a  matter  of  right, 
substantial  interests  might  be  lost 
through  no  fault  of  a  plaintiff  v/ho 
constantly  had  been  alert  in  his  own 
behalf. 

The  Federal  act  has  been  con- 
strued as  covering  injuries  occur- 
ring at  the  moment  when  the  par- 
ticular service  performed  is  a  part 
of  interstate  commerce.  Illinois  C. 
R.  Co.  V.  Behrens,  233  U.  S.  473, 
478,  58  L.  ed.  1051,  1055,  34  Sup. 
Ct.  Rep.  646,  Ann.  Cas.  1914C,  163. 
Whether  a  railroad  employee  is  en- 
gaged in  .interstate  or  intrastate 
commerce  often  involves  legal  dis- 
crimination of  great  nicety,  about 
which  even  the  justices  of  the  high- 
est court  are  not  always  in  harmony. 
Pederson  v.  Delaware,  L.  &  W.  R. 
Co.  229  U.  S.  146,  57  L.  ed.  1125,  33 
Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C, 
153,  3  N.  C.  C.  A.  779;  St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129, 
33  Sup.  Ct.  Rep.  651,  Ann.  Cas. 
1914C,  156;  North  Carolina  R. 
Co.  V.  Zachary,  232  U.  S.  248,  58 
L.  ed.  591,  34  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  159,  9  N.  C.  C.  A. 
109.  It  would  be  a  saving  of  ex- 
pense both  to  the  parties  and  to  the 
commonwealth  if  the  two  actions 
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•could  be  prosecuted  together,  so  that 
by  one  trial  the  facts  could  be  ascer- 
tained and  the  causes  ended  by  the 
determination  of  the  governing 
principles  of  law.  Where  the  settle- 
ment of  an  issue  of  fact  depends  up- 
on conflicting  evidence,  it  seems 
more  likely  that  the  truth  will  be 
ascertained  by  adducing  all  the  evi- 
dence at  one  time  before  a  single 
tribunal  and  enabling  it  to  find  out 
the  real  situation  under  an  adequate 
statement  of  the  governing  rules  of 
law  applicable  to  all  phases,  than  to 
require  two  distinct  and  successive 
inquiries  before  separate  tribunals 
where  only  a  single  aspect  of  the 
incident  could  be  open  to  investiga- 
tion at  one  time. 

There  are  important  points  of  dis- 
similarity between  the  rights  con- 
ferred and  the  burdens  imposed  .un- 
der the  two  statutes.  The  rules  of 
evidence  may  be  different.  The 
principles  of  law  by  which  liability 
may  be  established  under  the  two 
statutes  are  somewhat  divergent. 
Difficulties  will  be  presented  in  the 
trial  which  will  require  great  care 
and  a  strong  grasp  by  the  presiding 
judge,  and  demand  careful  discrim- 
ination by  jurors.  But  these  are  not 
insurmountable  obstacles,  nor  do 
they  appear  to  counterbalance  the 
advantages  which  will  accrue  in  per- 
mitting a  conjoint  prosecution  of 
the  two  causes  in  appropriate  in- 
stances. 

So  far  as  the  reasoning  in  Louis- 
ville &  N.  R.  Co.  v.  Strange,  156 
Ky.  439,  161  S.  W.  239,  and  South 
Covington  &  C.  Street  R.  Co.  v. 
Finan,  153  Ky.  340,  155  S.  W.  742, 
is  inconsistent  with  the  result  here 
reached,  we  are  not  inclined  to  fol- 
low those  decisions. 

The  defendant  has  contended  that 
the  plaintiff  at  least  ought  now  to 

be  compelled  to  elect 
which  action  she 
will  rely  upon.  But 
the  argument  is  not 
convincing.  The 
plaintiff  in  each  of 
the  present  cases  happens  to  be  the 
.same  individual.    But  that  is  an  ac- 


Gleetlon  of 
remedle*— 
actfonM  under 
•tate   and 
Federal 
Bmployers' 
Liability  Acta. 


cident.  Under  the  state  statute  she 
is  given  a  right  of  action  because 
she  is  the  widow.  She  prosecutes 
that  action  in  her  own  name  and  in 
her  own  interest.  Gustafsen  v. 
Washburn  &  M.  Mfg.  Co.  153  Mass. 
468,  27  N.  E.  179.  The  action  under 
the  Federal  statute  can  be  prosecut- 
ed only  by  the  personal  representa- 
tive of  the  deceased  for  the  benefit 
of  the  persons  therein  named, 
among  whom  may  be  included  others 
than  the  widow..  American  R.  Co. 
v.  Birch,  224  U.  S.  547,  56  L.  ed. 
879,  32  Sup.  Ct.  Rep.  603;  Troxell 
V.  Delaware,  L.  &  W.  R.  Co.  227  U. 
S.  434,  57  L.  ed.  586,  33  Sup.  Ct: 
Rep.  274.  The  plaintiffs  ii;i  two  such 
cases  as  these  well  might  be  differ- 
ent persons.  In  any  event,  they  sue 
in  different  capacities.  Under  these 
circumstances  it  would  be  difficult 
to  require  an  election.  The  reason- 
ing upon  the  main  point  of  this  opin- 
ion leads  to  the  conclusion  that  elec- 
tion ought  not  to  he  required  at  *his 
stage.  It  is  not  necessary  to  decide 
whether  an  instance  might  arise 
where  a  plaintiff  could  be  compelled 
to  elect  before  the  evidence  is  closed, 
nor  whether  at  the  close  of  the  evi- 
dence an  election  could  or  ought  to 
be  required  by  the  trial  court.  See 
Clare  v.  New  York  &  N.  E.  R.  Co. 
172  Mass.  211,  213,  51  N.  E.  1083. 

In  accordance  with  the  terms  of 
the  report,  the  judgment  for  the  de- 
fendant in  the  action  of  Corbett  v. 
Boston  &  Maine  Railroad  is  set 
aside,  and  both  actions  are  remand- 
ed to  the  Superior  Court  for  further, 
proceedings  there. 

So  ordered. 

Petition  for  rehearing  denied. 


NOTE. 

The  general  subject  of  the  appli- 
cability of  state  statutes  and  rules  of 
law  to  actions  under  Federal  Em- 
ployers' Liability  Act  is  treated  in 
the  annotation  following  McLain  v. 
Chicago  G.  W.  R.  Co.  post,  693. 
Specifically,  as  to  election  of  remedies, 
see  subdivision  VII.  of  that  note. 
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B.  McLAIN,  Respt, 

V. 

CHICAGO  GREAT  WESTERN  RAILROAD  COMPANY,  Appt. 

Minnesota  Supreme  Court -^  April  12,  19 IS. 

(140  Minn.  35,  167  N.  W.  349.) 

Master  and  servant  —  effect  of  state  laws. 

1.  The  Federal  Employers'  LiabUity  Act  establishes  a  rule  intended  to 
operate  unifomrly  in  all  the  states,  as  respects  interstate  conunerce,  and 
in  that  field  it  is  both  paramount  and  exclusive.  It  can  neither  be  extended 
nor  abridged  by  conunon  or  statutory  laws  of  a  state. 

ISee  note  an  this  question  beginmng  on  page  693.] 

^—  Federal  Employers'  Liability  Act  — 
negligence. 

2.  In  an  action  under  the  Federal 
Employers'  Liability  Act,  the  terms 
"negligence"  and  "contributory  negli- 
gence" are  to  be  used  and  interpreted 
in  the  light  of  the  common  law,  as  con- 
'strued  and  applied  by  the  Federal 
courts,  free  from  legislative  interfere 
ence. 

pSee  18  R.  G.  L.  826.] 

^—  municipal  speed  ordinance. 

3.  Under  the  Federal  Employers'  Lia- 
bility Act,  a  municipal  speed  ordinance 
is  not  admissible  to  prove  contributory 
negligence  on  the  part  of  an  engineer, 
in  an  action  for  damages  for  injury  to 


his  person  while  engaged  in  interstate 

commerce. 

Appeal  —  rulings  on  evidence. 

4.  Assignments  of  error  on  rulings 
of  tiie  trial  court,  on  the  admissibility 
of  evidence,  considered  and  found  to  be 
without  merit. 

-^  remarks  of  counsel. 

5.  Remarks  of  counsel  for  plaintiff^ 
made  in  his  argument  to  the  jury,  held 
to  be  without  prejudice  to  the  rights  of 
the  defendant. 

-—  damages. 

6.  Amount  of  the  verdict  considered^ 
and  found  not  to  be  so  large,  under  the 
testimony,  as  to  justify  this  court  in 
interfering  therewith. 

[See  2  R.  C.  L.  199.] 


Headnotes  by  QuiNN,  J. 


(Hallam,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Mower 
County  (Catherwood^  J.)  denying  a  motion  for  judgment  in  its  favor  or  for 
a  new  trial,  in  an  action  brought  under  the  Federal  Employers'  Liability 
Act  to  recover  damages  for  injuries  sustained  by  plaintiff  while  in  the 
employ  of  the  defendant  company.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Briggs,  Thygeson,  &  Ever-     Morris  v.  Columbus,  102  6a.  792,  42 


all  and  J.  N.  Nicholson,  for  appellant  t 
The  ordinance,  being  a  local  Law,  has 
the  same  force  and  effect  within  the 
corporate  limits  as  any  statute,  and  all 
persons  coming  within  the  jurisdiction 
of  the  municipality  are  bound  by  its 
provisions  and  charged  with  notice  and 
Icnowledge  of  its  existence. 

Bott  v.  Pratt,  33  Minn.  323,  53  Am. 
Rep.  47,  23  N.  W.  237;  Buckley  v. 
Humason,  50  Minn.  195,  16  L.R.A.  423, 
36  Am.  St.  Rep.  637,  52  N.  W.  385 ;  Lar- 
kin  V.  Glens  Falls  Ins.  Co.  80  Minn.  527, 
,«1  Am.  St  Rep.  286,  83  N.  W.  409; 


L.R.A.  175,  66  Am.  St.  Rep.  243,  30 
S.  E.  850;  McQuillin,  Mun.  Ord.  17; 
Parker  &  W.  Public  Health,  63 ;  Abbott, 
Mun.  Corp.  1302;  New  Orleans  Water- 
works V.  New  Orleans,  164  U.  S.  472, 
41  L.  ed.  519,  17  Sup.  Ct.  Rep.  161; 
Jaggard,  Torts,  100;  28  Cyc  391; 
Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S» 
237,  28  L.  ed.  414,  4  Sup.  Ct  Rep.  369. 
The  violation  by  plaintiff  of  an  ordi- 
nance designed  for  the  protection  of 
others  was,  under  the  facts  disclosed 
by  the  uncontradicted  testimony,  con-- 
tributory  negligence  as  a  matter  of  law» 
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Bott  V.  Pratt,  38  Minn.  823,  58  Anu 
Rep.  47,  23  N.  W.  287 ;  Osborne  v.  Mc- 
Masters,  40  Minn.  103,  12  Am.  St.  Rep. 
698,  41  N.  W.  643;  Baxter  v.  Coughlin, 
70  Minn.  1,  72  N.  W.  797;  Judson  v. 
Great  Northern  R.  Co.  63  Minn.  248,  65 
N.  W.  447,  12  Am.  Neg.  Cas.  171 ;  Dav- 
idson V.  Flour  City  Ornamental  Iron 
Works,  107  Minn.  17,  28  L.R.A.(N.S.) 
832,  131  Am.  St  Rep.  438,  119  N.  W. 
483;  Meshbesher  v.  Channellene  Oil  & 
Mfg.  Co.  107  Minn.  104,  131  Am.  St 
Rep.  441,  119  N.  W.  428;  Weyl  v.  Chi- 
cago,  M.  &  St  P.  R.  Go.  40  Minn.  350, 
42  N.  W.  24;  Schaar  v.  Conforth,  128 
Minn.  460,  151  N.  W.  275,  8  N.  C.  C.  A. 
1079;  Kupfle  v.  Knickerbocker  Ice  Co. 
84  N.  Y.  488 ;  Oddie  v.  Mendenhall,  84 
Minn.  58, 86  N.  W.  881, 10  Am.  Neg.  Rep. 
297;  1  Thomp.  Neg.  2d  ed.  §  11;  Schell 
V.  Da  Bois,  94  Ohio  St  98,  L.R.A. 
1917A,  710,  113  N.  E.  664,  13  N.  C.  C. 
A.  982;  Memphis  Street  R.  Co.  v. 
Haynes,  112  Tenn.  712,  81  S.  W.  374; 
Healy  v.  Johnson,  127  Iowa,  221, 103  N. 
W.  92 ;  Wise  v.  Morgan,  101  Tenn.  273, 
44  L.R.A.  548,  48  S.  W.  971 ;  Dyson  v. 
Southern  R.  Co.  83  S.  C.  354,  65  S.  E. 
344;  Norton  v.  Ittner,  56  Mo.  351; 
Orerhouser  v.  American  Cereal  Co.  118 
Iowa,  417,  92  N.  W.  74;  Machacek  v. 
Hall,  131  Iowa,  412,  105  N.  W.  690; 
Conway  v.  Monidah  Trust  47  Mont 
269,  L.R.A.1915E,  507,  132  Pac  26; 
Broschart  v.  Tuttle,  59  Conn.  1,  11 
I..R.A.  38,  21  Atl.  925;  Newcomb  v. 
Boston  Protective  Dept  146  Mass.  596, 
4  Am.  St  Rep.  354,  16  N.  E.  555;  Wei- 
ler  V.  Chicago,  M.  &  St  P.  R.  Co.  120 
Mo.  635,  23  S.  W.  1061,  25  S.  W.  682; 
Shearm.  &  Redf.  Neg.  §  646. 

Customary  practice  will  not  excuse  an 
act  negligent  in  itself.  Evidence  of  the 
usual  or  customary  speed  of  trains  at 
the  point  of  the  accident  was  improper- 
ly  received. 

Larson  v.  Ring,  43  Minn.  88,  44  N. 
W.  1078;  Minneapolis  Sash  &  Door  Co. 
V.  Metropolitan  Bank,  76  Minn.  136,  44 
L.R J^.  504,  77  Am.  St  Rep.  609,  78  N. 
W.  980;  Braaflat  v.  Minneapolis  &  N. 
Elevator  Co.  90  Minn.  367,  96  N.  W. 
920;  Kremkoski  v.  Great  Northern  R. 
Co.  101  Minn.  501,  112  N.  W.  1025; 
•Fletcher  v.  Baltimore  &  P.  R.  Co.  168 
XJ.  S.  135,  42  L.  ed.  411, 18  Sup.  Ct  Rep. 
36;  Wherry  v.  Duluth,  M.  &  N.  R.  Co. 
64  Minn.  415,  67  N.  W.  223,  12  Am. 
Neg.  Cas.  163;  Johnson  v.  Gilfillan,  8 
Minn.  395,  Gil.  352;  Osborne  v.  P.  N. 
Nelson  Lumber  Co.  33  Minn.  285,  22 
N.  W.  540;  Globe  Mill.  Co.  v.  Minneapo- 
lis  Elevator  Co.  44  Minn.  153,  46  N. 
12  A.L.R.- 


W.  306;  Lovejoy  v.  Itasca  Lumber  Co. 
46  Minn.  216,  48  N.  W.  911 ;  Merchants' 
Ins.  Co.  V.  Prince,  50  Minn.  53,  36  Am. 
St  Rep.  626,  52  N.  W.  131;  State  ex 
reL  Brun  v.  Oftedal,  72  Minn.  498,  75 
N.  W.  692;  Baxter  v.  Sherman,  73 
Minn.  434,  72  Am.  St  Rep.  631,  76  N. 
W.  211 ;  WiUiam  Deering  &  Co.  v.  Kelso, 
74  Minn.  41,  73  Am.  St  Rep.  324,  76 
N.  W.  792;  Rumpel  v.  Oregon  Short 
Line  R.  Co.  4  Idaho,  13,  22  L.R.A.  725, 
35  Pac.  700;  Slossen  v.  Burlington,  C. 
R.  &  N.  R.  Co.  60  Iowa,  215,  14  N.  W. 
244;  Ormond  v.  Central  Iowa  R.  Co. 
58  Iowa,  742,  13  N.  W.  54;  Inglebright 
V.  Hammond,  19  Ohio,  337,  53  Am.  Dec. 
430. 

Plaintiff's  own  negligence  was  the 
sole  cause  of  his  injury,  and  the  doc- 
trine of  comparative  negligence  under 
the  Federal  Employers'  Liability  Act 
does  not  apply. 

Georgia  R.  &  Bkg.  Co.  v.  Auchina- 
chie,  142  Ga.  513,  83  S.  E.  127;  St 
Louis,  I.  M.  &  S.  R.  Co.  v.  Stewart 
124  Ark.  437,  187  S.  W.  920;  Great 
Northern  R.  Co.  v.  Wiles,  240  U.  S.  444, 
60  L.  ed.  732,  36  Sup.  Ct  Rep.  406. 

Since  the  Federal  act  does  not  pre- 
tend to  define  negligence  or  contribu- 
tory negligence,  the  ordinance  in  ques- 
tion, making  it  an  act  of  negligence  to 
run  or  operate  trains  at  a  spe^  in  ex- 
cess of  8  miles  an  hour,  does  not  in  any 
sense  encroach  upon  the  provisions  of 
the  Federal  act. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  L.R.A. 
1916C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834; 
Reid  V.  Colorado,  187  U.  S.  137,  47  L. 
ed.  108,  23  Sup.  Ct  Rep.  92,  12  Am. 
Crim.  Rep.  506 ;  Winfield  v.  New  York 
C.  &  H.  R.  R.  Co.  216  N.  Y.  284,  110 
N.  E.  614,  Ann.  Cas.  1916A,  817,  10 
N.  C.  C.  A.  916;  Ex  parte  McNiel,  13 
Wall.  236,  20  L.  ed.  624;  Missouri,  K 
&  T.  R.  Co.  V.  Haber,  169  U.  S.  613, 
42  L.  ed.  B78,  18  Sup.  Ct  Rep.  488; 
Smith  V.  Alabama,  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  564. 

Messrs.  Dunn  &  Carlson  and  Basse 
&  French,  for  respondent: 

The  issue  of  plaintiff's  contributory 
negligence  must  be  determined  solely 
under  the  common  law,  and  the  Mason 
City  speed  ordinance  was  wholly  inad- 
missible and  inapplicable. 

Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  498,  58  L.  ed.  1067,  L.R.A. 
1915C,  1,  34  Sup.  Ct  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834; 


690 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  59  L.  ed.  1483,  35  Sup.  Ct. 
Rep.  865,  Ann.  Cas.  1916B,  252,  9  N. 
C.  C.  A.  265;  Southern  R.  Co.  v.  Gray, 
241  U.  S.  333,  60  L.  ed.  1030,  36  Sup. 
Ct.  Rep.  558;  Chesapeake  &  0.  R.  Co. 
V.  Kelly,  241  U.  S.  485,  60  L.  ed.  1122, 
L.R.A.1917F,  367,  36  Sup.  Ct.  Rep.  630, 
13  N.  C.  C.  A.  673;  Spokane  &  I.  E.  R. 
Co.  V.  Campbell,  241  U.  S.  507,  60  L.  ed. 
1135,  36  Sup.  Ct.  Rep.  683,  12  N.  C.  C. 
A.  1083;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Wright,  239  U.  S.  548,  60  L.  ed.  431,  36 
Sup.  Ct.  Rep.  185. 

Even  if  the  ordinance  were  admissi- 
ble, its  violation  was  not  negligence  per 
se. 

Day  V.  Duluth  Street  R.  Co.  121 
Minn.  448,  141  N.  W.  795;  Griggs  v. 
Fleckenstein,  14  Minn.  81,  Gil.  62,  100 
Am.  Dec.  199,  1  Am.  Neg.  Cas.  311 ; 
Ericson  v.  Duluth  &  I.  Range  R.  Co.  57 
Minn.  26,  58  N.  W.  822 ;  Oddie  v.  Men- 
denhall,  84  Minn.  58,  86  N.  W.  881,  10 
Am.  Neg.  Rep.  297;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  416,  36  L.  ed.  489, 
12  Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Cas. 
659. 

If  the  municipal  ordinance  was  ad- 
missible as  a  circumstance,  either  un- 
der the  Federal  or  local  common-law 
rule,  or  in  any  event,  the  circumstances 
of  its  violation  were  admissible  as  bear- 
ing upon  the  amount  of  contributory 
nefirlifirence 

Norfolk  &  W.  R.  Co.  v.  Earnest,  229 
U.  S.  115,  57  L.  ed.  1098,  33  Sup.  Ct. 
Rep.  654,  Ann.  Cas.  1914C,  172. 

There  was  no  contributory  negli- 
gence as  a  matter  of  fact. 

Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co. 
57  Iowa,  555,  42  Am.  Rep.  50,  10  N.  W. 
896. 

Defendant's  negligence  was  a  proxi- 
mate cause  of  the  accident. 

Spokane.  &  I.  E.  R.  Co.* v.  Campbell, 
241  U.  S.  509,  60  L.  ed.  1135,  36  Sup. 
Ct.  Rep.  683,  12  N.  C.  C.  A.  1083. 

Quiniiy  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  under 
the  Federal  Employers'  Liability 
Act  to  recover  for  injuries  which 
plaintiff  claims  to  have  sustained 
to  his  person  while  in  the  employ  of 
the  defendant  railway  company  in 
interstate  commerce,  as  a  locomo- 
tive engineer  on  passenger  train 
No.  15  running  from  Hayfield,  Min- 
nesota, through  Austin,  Freeman, 
and  Mason  City  to  Clarion,  in  the 
state  of  Iowa. 


The  cause  was  tried  at  Austin  in 
February,  1917,  resulting  in  a  ver- 
dict in  favor  of  the  plaintiff  in  the 
sum  of  $10,000.  The  defendant 
made  an  alternative  motion  for 
judgment  in  its  favor,  or  for  a  new 
trial,  which  was  denied.  Judgment 
was  thereafter  entered  upon  the 
verdict,  from  which  the  defendant 
appealed. 

There  is  little,  if  any,  conflict  in 
the  testimony  as  to  the  facts  lead- 
ing up  to  the  accident.  On  October 
27,  1915,  plaintiff  was  in  .charge  of 
one  of  defendant's  locomotives, 
pulling  a  first-class  passenger  train, 
over  its  line  as  above  stated.  He 
was  fifty-five  years  of  age,  and  had 
been  a  passenger  engineer  for  eleven 
years.  The  train  was  made  up  of 
the  locomotive,  baggage  car,  two 
coaches,  and  a  buffet  car,  making 
it  about  310  feet  in  length.  The 
train  was  late,  and  plaintiff  received 
orders  at  Austin  to  run  twenty-five 
minutes  late  to  Mason  City.  Under 
this  order  the  train  would  pass  Free- 
man, a  small  flag  station  4  miles 
from  Mason  City,  not  earlier  than 
2  o'clock  P.  M.,  its  regular  schedule 
time  at  Freeman  being  1:35,  and  its 
leaving  time  at  Mason  City  1:53. 
Plaintiff  had  received  an  order  ad- 
vising him  that  all  first-class  trains 
had  arrived  and  departed,  which, 
under  the  defendant's  rules,  entitled 
him  to  a  clear  track  from  Freeman 
to  Mason  City,  The  train  passed 
Freeman  at  2  o'clock,  running  about 
40  miles  per  hour.  It  slowed  down 
to  about  5  miles  per  hour  at  bridge 
53,  1  mile  west  of  Freeman,  and  ap- 
proaching the  place  of  the  accident 
within  the  corporate  limits  of  Ma- 
son City,  about  1  mile  east  of  the 
depot,  was  running  at  the  rate  of 
about  35  miles  per  hour.  At  this 
place  the  track  curves  to  the  left, 
with  sidetracks  on  either  side,  which 
were  pretty  well  filled  with  cars. 
Plaintiff  had  shut  off  steam  f  of  a 
mile  before  reaching  the  place  of 
the  accident,  and  was  standing  by 
his  seat  in  the  cab  looking  out 
ahead  over  the  boiler  of  the  locomo- 
tive, when  he  saw  a  caboose  at- 
tached to  a  freight  train  on  the  main 


track  ahead.  He  applied  the  brakes 
in  emergency,  opened  the  sanders, 
and  started  to  get  off  on  his  side  of 
the  locomotive,  but  observing  the 
sidetrack  full  of  cars,  he  .crossed  to 
the  opposite  side,  went  down  onto 
the  step,  and  jumped  off,  injuring 
his  right  shoulder  in  the  fall.  The 
freight  train  was  moving  west  at 
about  4  miles  per  hour.  Plaintiff's 
engine  struck  the  caboose,  practical- 
ly demolishing  it,  but  doing  little 
damage  to  the  locomotive.  When 
plaintiff  got  up  he  was  near  the  rear 
end  of  his  train.  He  walked  up  to 
the  engine,  climbed  into  the  cab, 
looked  at  his  watch,  and  it  was  eight 
minutes  past  2. 

It  is  not  questioned  in  the  record 
but  that  the  freight  train  was  tres- 
passing upon  the  time  of  the  passen- 
ger, which,  under  the  rules  of  the 
company,  should  have  been  in  the 
clear  of  the  main  track  by  not  later 
than  2  o'clock,  the  time  that  the 
passenger,  under  its  order,  was  due 
to  leave  Freeman.  The  freight  train 
was  not  protected  by  a  flagman,  nor 
was  any  torpedo  on  the  track.  That 
the  defendant  and  the  freight  crew 
were  grossly  negligent  requires  no 
argument.  The  freight  was  an  in- 
ferior train  going  in  the  same  di- 
rection, and  no  explanation  was  of- 
fered for  its  presence  at  that  time 
on  the  main  track,  over  which  the 
passenger  had  the  right  of  way. 

Appellant's  thirty-four  assign- 
ments of  error  may  be  disposed  of 
under  four  headings :  First,  contrib- 
utory negligence  on  the  part  of  the 
plaintiff;  second,  rulings  on  the  ad- 
missibility of  certain  evidence; 
third,  improper  remarks  of  counsel 
during  his  argument  to  the  jury; 
fourth,  excessive  damages. 

Upon  the  trial  defendant  offered 
in  evidence  an  ordinance  of  the  city 
of  Mason  City,  which  prohibited  the 
running  of  trains  within  the  corpo- 
rate limits  at  a  speed  greater  than 
8  miles  an  hour,  and  providing  a 
penalty  for  its  violation.  The  ordi- 
nance was  received  over  objection. 
It  is  not  disputed  but  that  the  ordi- 
nance has  all  the  force  and  effect  of 
a  statute.    It  is  the  contention  of 
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the  defendant  that  plaintiff  was 
guilty  of  contributory  negligence, 
as  a  matter  of  law,  in  running  his 
train  at  a  rate  of  speed  exceeding 
8  miles  an  hour  within  the  corpo- 
rate limits  of  the  city,  in  violation 
of  the  ordinance. 

To  determine  whether  the  ordi- 
nance was  properly  admitted  in  evi- 
dence, it  becomes  necessary  to  con- 
sider the  act  under  which  this  case 
was  brought. 

It  is  well  settled  that  the  Federal 
Employers'     Liabil-  „„.,^,  .„^ 

ity     Act       establish-    •ervant-eirect 

es  a  rule  or  regula-  ""^  """^^  '*^"- 
tion  which  is  intended  to  operate 
uniformly  in  all  the  states,  as  re- 
spects interstate  commerce,  and  in 
that  field  it  is  both  paramount  and 
exclusive.  Congress  having  declared 
when,  how  far,  and  to  whom  carriers 
shall  be  liable  on  account  of  acci- 
dents in  the  specified  class,  such  ha- 
bility  can  neither  be  extended  nor 
abridged  by  common  or  statutory 
laws  of  the  state."  New  York  C.  R. 
Co.  V.  Winfield,  244  U.  S.  147,  61  L. 
ed.  1045,  L.R.A.1918C,  439,  37  Sup. 
Ct.  Rep.  546,  Ann.  Cas.  1917D,  1139, 
13  N.  C.  C.  A.  680;  Erie  R.  Co.  v. 
Winfield,  244  U.  S.  170,  61  L.  ed. 
1057,  37  Sup.  Ct.  Rep.  556,  Ann. 
Cas.  1918B,  662, 14  N.  C.  C.  A.  957 ; 
New  York  C.  &  H.  R.  R.  Co.  v.  Ton- 
sellito,  244  U.  S.  360,  61  L.  ed.  1194, 
37  Sup.  Ct.  Rep.  620,  14  N.  C.  C.  A. 
1072. 

Section  2  of  the  act  (Act  Cong. 
June  11,  1906,  chap.  3073,  34  Stat, 
at  L.  232)  provides  "that  in  all  ac- 
tions hereafter  brought  against  any 
common  carrier  to  recover  damages 
for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted 
in  his  death,  the  fact  that  the  em- 
ployee may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a 
recovery  where  his  contributory 
negligence  was  slight  and  that  of 
the  employer  was  gross  in  compari- 
son, but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion 
to  the  amount  of  negligence  attribu- 
table to  such  employee.  All  ques- 
tions of  negligence  and  contributory 
negligence  shall  be  for  the  jury." 
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It  is  contended  that,  the  act  fail- 
ing to  define  either  negligence  or 
contributory  negligence,  we  are 
forced  to  look  outside  and  give  effect 
to  state  statutes  and  municipal  ordi- 
nances in  arriving  at  the  meaning 
of  the  act  in  this  respect.  A  com- 
plete answer  to  the  contention  would 
seem  to  be,  as  already  stated,  that 
the  act  establishes  a  rule  which  was 
intended  to  operate  uniformly 
throughout  all  the  states,  as  respects 
interstate  commerce,  and  in  that 
field  it  is  both  paramount  and  ex- 
clusive. The  Federal  courts  have 
uniformly  held  that,  as  a  matter  of 
general  law,  the  burden  of  proving 
contributory  negligence  is  on  the 
defendant,  and  that  in  passing  the 
act  Congress  intended  that  it  should 
be  consumed  in  the  light  of  the  deci- 
sions of  the  Federal  courts.  Central 
Vermont  R.  Co.  v.  White,  238  U.  S. 
507,  59  L.  ed.  1433,  35  Sup.  Ct.  Rep. 
865,  Ann.  Cas.  1916B,  252,  9  N.  C. 
C.  A.  265.  And  since  Congress  took 
control  of  the  liability  of  carriers 
engaged  in  interstate  transporta- 
tion by  rail,  to  employees  injured 
while  engaged  therein,  all  st^te  laws 
upon  the  subject  have  been  super- 
seded. Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H. 
&  H.  R.  Co.)  223  U.  S.  1,  55,  56  L. 
ed.  327,  348,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169, 1  N.  C.  C.  A.  875; 
Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  L.R.A. 
1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834. 
The  act  covers  the  entire  field  un- 
der which  the  employer  in  interstate 
commerce  shall  be  liable  for  injury 
to  its  employee  likewise  engaged. 
It  pertains  solely  to  the  relation  of 
master  and  servant.  It  does  not 
supersede  state  legislation  outside 
of  this  field,  nor  does  it  deal  with 
the  duties  or  obligations  of  either 
to  the  public ;  but  it  does  supersede 
all  state  and  municipal  legislation 
governing  the  circumstances  under 

which  the  master, 
.-i'S^r^JSJia.ce.  while     Within     the 

provisions  of  the 
act,  shall  be  liable  for  injury  to  the 
servant.     It  follows  that  the  ordi- 


nance in  question  was  superseded 
by  the  act  of  Congress,  and  was  not 
admissible  in  evidence. 

There  is  another  reason  why  the 
defendant  •  should  not  be  heard  to 
assert,  against  the  plaintiff  in  this 
action,  the  ordinance  as  proof  of 
negligence.  The  schedule  time  from 
Freeman  to  the  leaving  time  at  Ma- 
son City  is  eighteen  minutes.  To 
observe  the  ordinance  would  require 
fifteen  minutes  of  this  time  in  cov- 
ering the  2  miles  within  the  ci^ 
limits,  leaving  but  three  minutes  in 
which  to  let  off  and  take  on  passen- 
gers, load  and  unload  baggage,  and 
cover  the  other  2  miles.  It  would 
be  impossible  for  the  plaintiff  to 
comply  with  the  ordinance  and  make 
the  schedule  time  required  of  him 
by  the  defendant.  Also,  the  defend- 
ant furnished  the  plaintiff  with  a 
time-table  showing  the  slow-down 
speed  through  the  several  munici- 
palities on  the  route  from  Hayfield 
to  Clarion,  except  alone  the  city  of 
Mason  City.  The  plaintiff  was  ig- 
norant of  the  ordinance,  and  the 
time-table  tended  to  keep  him  so. 
It  had  been  the  practice,  with  the 
necessary  sanction  of  the  defendant, 
for  the  plaintiff,  as  well  as  the  oth- 
er engineers,  to  cover  the  distance 
from  Freeman  to  Mason  City  at  a 
rate  of  speed  greatly  in  excess  of 
that  fixed  by  the  ordinance. 

Under  the  above  view  of  this  case, 
appellant's  second  assignment  re- 
quires but  brief  mention.  The  ques- 
tion of  contributory  negligence  to 
be  determined  in  accordance  with 
the  common  law  as 
construed    and    ap-  smpioyers* 

plied  by  the  Federal  Sii^Ji**ice.''*" 
courts,  and  the 
rights  and  duties 'of  the  parties  de- 
pending upon  the  Federal  Employ- 
ers' Liability  Act,  the  custom  and 
usages  were  admissilde  as  bearing 
upon  the  question  of  ordinary  care. 
Proof  of  the  surrounding  conditions 
at  the  scene  of  the  accident,  wheth- 
er there  were  crossings,  the  speed 
which  plaintiff  was  required  to  make 
in  order  to  comply  with  the  schedule, 
the  rules  of  the  company,  the  slow- 
down instructions  by  the  defendant. 
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all  necessarily  have  a  bearing  upon 
the  question  of  contributory  negli- 
gence, and  therefore  upon  the  dim- 
inution of  damages. 
oif'^e^Sir'*  We  discover  no  er- 
ror in  the  ruling  of 
the  trial  court  on  the  admissibility 
of  such  evidence* 

Defendant's  third  assignment  re- 
lates to  certain  remarks  made  by 
counsel  for  the  plaintiif  in  his  argu- 
ment to  the  jury.  Strictly  speak- 
ing, counsel  for  defendant  engaged 
in  some  remarks  relative  to  the 
amount  of  damages  which  might  be 

allowed  in  case  of 

;2:«.ei?"?'        death,   in  reply  to 

which  counsel  for 
the  plaintiff  made  some  statements 
which  perhaps  were  unnecessary, 
but  we  discover  nothing  which  was 
prejudicial  to  the  rights  of  defend- 
ant. 

We  are  of  the  opinion  that  the 

amount  of  damages 
allowed  is  not  so 
large  as  to  justify  this  court  in  in- 
terfering therewith. 

The  judgment  appealed  from  is 
aflSrmed. 

HaWam,  J.,  dissenting: 

I  dissent :  It  is  the  law  of  the  Fed- 
eral jurisdictions  that  reasonable 
municipal  regulation  of  the  speed 
of  interstate  trains  is  a  valid  exer- 
cise of  the  police  power,  to  which' 
the  interstate  carrier  is  obliged  to 


conform.  Southern  R.  Go.  v.  King, 
217  U.  S.  524,  54  L.  ed.  868,  30  Sup. 
Ct.  Rep.  694 ;  Seaboard  Air  Line  R. 
Co.  V.  Blackwell,  244  U.  S.  810,  61 
L.  ed.  1160,  L.R.A.1917F,  1184,  37 
Sup.  CU  Rep.  640;  Lusk  v.  Dora 
(D.  C.)  224  Fed.  650. 

It  has  also  been  for  a  long  time 
the  law  of  the  Federal  jurisdictions 
that  the  violation  by  a  carrier  of  a 
reasonable  speed  ordinance  of  a  mu- 
nicipality is  evidence  of  negligence 
in  the  operation  of  a  train.  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679, 
12  Am.  Neg.  Gas.  659. 

In  my  opinion  the  Federal  Em- 
ployers' Liability  Act  did  not  change 
these  principles  of  law.  Under  that 
act,  Federal  law  is  "paramount  and 
exclusive"  in  determining  what  is 
negligence  and  contributory  negli- 
gence. These  terms  are  not  defined 
in  the  act.  What  constitutes  neg- 
ligence and  contributory  negligence 
is  to  be  determined  in  the  light  of 
the  law  as  theretofore  construed  and 
applied  by  the  Federal  courts.  Cen- 
tral Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  59  L.  ed.  1433,  35  Sup. 
Ct.  Rep.  865,  Ann.  Gas.  1916B,  252, 
9  N.  G.  C.  A.  265.  Now,  as  before, 
local  police  regulation  which  the  in- 
terstate carrier  is  bound  to  obey 
may  be  taken  into  account.  Fed- 
eral law  prevails,  but  this  is  Fed- 
eral law» 
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,    J.  Generally, 
a.  Introduction, 

In  some  of  the  earlier  cases,  the 
view  that  state  statutes  and  laws  were 
inapplicable  where  the  Federal  Em- 
ployers' Liability  Act  applied  was 
questioned..  Thompson  ,v.  Wabash  R. 
Co.  (1911)  184  Fed.  554;  Illinois  C.  R. 
Co.  V.  Doherty  (1913)  153  Ky.  363,  47 
L.R.A.(N.S.)  31,  155  S.  W.  1119;  Re 
Taylor  (1911)  144  App.  Div.  634,  129 
N.  Y.  Supp.  378,  leave  to  appeal  to 
court  of  appeals  granted  in  (1911)  145 
App.  Div.  940,  130  N.  Y.  Supp.  1132, 
affirmed  in  (1912)-  204  N.  Y.  135,  97 
N.  E.  502,  Ann.  Cas.  1913D,  276,  re- 
hearing denied  in  (1912)  204  N.  Y. 
640,  97  N.  E.  1117;  Horton  v.  Seaboard 
Air  Line  R.  Co.  (1911)  157  N.  C.  146, 
72  S.  E.  958 ;  Fleming  v.  Norfolk  South- 
ern R.  Co.  (1912)  160  N.  C.  196,  76  S. 
E.  212. 

But  it  may  now  be  stated  as  a  well- 
established  rule  that  the  Federal  act 
under  consideration  supersedes  state 
laws,  constitutional,  statutory,  or  com- 
mon, which  relate  to  the  liability  of  an 
interstate  carrier  by  rail  for  injury  to 
its  interstate  employees. 

United  States. — Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  (1912)  223  U.  S.  1, 
56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Michigan  C.  R.  Co.  v.  Vreeland  (1913) 
227  U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct. 
Rep.  192,  Ann.  Cas.  1914C,  176;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly 
(1913)  228  U.  S.  702,  57  L.  ed.  1031, 
33  Sup.  Ct.  Rep,  703;  St.  Louis,  S.  F.  & 
T.  R.  Co.  V.  Seale  (1913)  227  U.  S. 
156,  57  L.  ed.  1129,  33  Sup.  Ct.  Rep. 
651,  Ann,  Cas.  1914C,  156;  Fulgham  v. 
Midland  Valley  R.  Co.  (1909)  167  Fed. 
660;  Cound  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1909)  173  Fed.  527;  Dewberry  v. 
Southern  R.  Co.  (1910)  175  Fed.  307; 
McChesney  v.  Illinois  C.  R.  Co.  (1912) 
197  Fed.  85;  Erie  R.  Co.  v.  Linnekogel 
(1917)  160  C.  C.  A.  399,  248  Fed.  389; 
Whittaker  v.  Illinois  C.  R.  Co.  (1910) 
176  Fed.  180;  Taylor  v.  Southern  R. 
Co.  (1910)  178  Fed.  380;  DeAtley  v. 
Chesapeake  &  0,  R.  Co.  (1912)  201 
Fed.  591 ;  Thomas  v.  Chicago  &  N.  W. 
R.  Co.   (1913)   202  Fed.  766;  Illinois 


C.  R.  Co.  V.  Nelson  (1913)  122  C.  C. 
A.  258,  203  Fed.  956;  Pryor  v.  Wil- 
liams (U.  S.  Adv.  Ops.  1920-21,  p.  12) 
254  U.  S.  43,  65  L.  ed.  — ,  41  Sup.  Ct, 
Rep.  36. 

Arkansas. — Chicago,  R.  I.  &  P.  R. 
Co.  V.  Pearce  (1915)  118  Ark.  6,  L.R.A. 
1915F,  551,  175  S.  W.  1160;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Steel  (1917)  129 
Ark.  520,  197  S.  W.  288,  15  N.  C.  C.  A. 
49. 

Georgia.  —  Phillips  v.  Central  of 
Georgia  R.  Co.  (1917)  20  Ga.  App. 
668,  93  S.  E.  309,  affirmed  in  (1918) 
148  Ga.  90;  95  S.  E.  994 ;  Louisville  & 
N.  R.  Co.  V.  Kemp  (1913)  140  Ga.  657, 
79  S.  E.  558. 

Illinois. — ^Wagner  v.  Chicago  &  A.  R, 
Co.  (1914)  265  111.  245,  106  N.  E.  809, 
Ann.  Cas.  1916A,  778;  Staley  v.  Illinois 
C.  R.  Co.  (1915)  268  111.  356,  L.R.A. 
1916A,  450,  109  N.  E.  342;  Hunt  v. 
Illinois  Southern  R.  Co.  (1915)  196  111. 
App.  539. 

Indiana. — Southern  R.  Co.  v.  Hower- 
ton  (1913)  —  Ind.  App.  — ,  101  N.  E. 
121;    Vandalia    R.    Co.    v.    Stringer 

(1914)  182  Ind.  676,  106  N.  E.  865,  107 
N.  E.  673. 

Kansas. — Cole  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1914)  92  Kan.  132,  139  Pac. 
1177;  Rask  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1918)  103  Kan.  440, 173  Pac.  1066. 

Kentucky. — Cincinnati,  N.  O.  &  T.  P. 

R.  Co.  V.  Clarke   (1916)   169  Ky.  662, 

-185  S.  W.  94;  McGarvey  v.  McGarvey 

(1915)  163  Ky.  242,  178  S.  W.  765; 
Lemon  v.  Louisville  &  N.  R.  Co.  (1910) 
137  Ky.  276,  125  S.  W.  701 ;  South  Gov- 
ington  &  C.  Street  R.  Co.  v.  Finan 
(1913)  153  Ky.  340,  155  S.  W.  742;- 
Louisville  &  N.  R.  Co.  v.  Strange 
(1913)  156  Ky.  439,  161  S.  W.  239; 
Hines  v.  Bums  (1920)  189  Ky.  761, 
226  S.  W.  .109. 

Louisiana. — LaCasse  ▼.  New  Or- 
leans, T.  &  M.  R.  Co.  (1914)  135  La. 
129,  64  So.  1012;  Penny  v.  New  Or- 
leans G.  N.  R.  Co.  (1914)  135  La.  962, 
66  So.  313. 

Maryland. — ^Baltimore  &  O.  R.  Co.  v. 
Branson  (1917)  131  Md.  686,  104  Atl. 
356. 

Massachusetts. — Cobbett  v.  Boston 
&  M.  R.  Co.  (reported  herewith)  ante^ 
683. 
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•  Minnesota. — Peery  v.  Illinois  C.  R. 
Co.  (1913)  123  Minn.  264,  148  N.  W. 
724. 

MissonrL — ^Hawkins  v.  St.  Louis  & 
S.  F.  R.  Co.  (1915)  189  Mo.  App.  201, 
174  S.  W.  129 ;  Koukouris  v.  Union  P. 
R.  Co.  (1916)  193  Mo.  App.  495,  186 
S.  W.  545;  Rich  v.  St.  Louis  &  S.  F.  R. 
Co.  (1912)  166  Mo.  App.  379,  148  S. 
W.  1011;  Miller  v.  Kansas  City  West- 
ern R.  Co.  (1914)  180  Mo.  App.  371, 
168  S.  W.  336;  Fish  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1914)  263  Mo.  106,  172 
S.  W.  340,  Ann.  Cas.  1916B,  147,  8  N. 
C.  C.  A.  538;  Vaughan  v.  St.  Louis  & 
S,  F.  R.  Co.  (1914)  177  Mo.  App.  155, 
164  S.  W.  144. 

Montana. — Melzner  v.  Northern  P. 
R.  Co.  (1912)  46  Mont.  277,  127  Pac. 
1002. 

New  Jersey. — Brinsko  v.  Lehigh 
Valley  R.  Co.  (1917)  90  N.  J.  L.  658, 
102  Atl,  390. 

New  York.— Kent  v.  Erie  R.  Co. 
(1920)  228  N.  Y.  94, 126  N.  E.  646. 

North  Carolina. — ^Burnett  v.  At- 
lantic Coast  Line  R.  Co.  (1913)  163 
N.  C.  186,  79  S.  E.  414;  Renn  v.  Sea- 
board Air  Line  R.  Co.  (1915)  170  N.  C. 
128,  86  S.  E.  964;  Gaddy  v.  North  Car- 
olina R.  Co.  (1918)  175  N.  C.  515,  95 
S.  E.  925. 

North  Dakota*  —  Schantz  v.  North- 
em  P.  R.  Co.  (1919)  —  N.  D.  — ,  173 
N.  W.  556. 

Ohio.— Erie  R.  Co.  v,  Welsh  (1913) 
89  Ohio  81,  105  N.  E.  189. 

Oklahoma. — Missouri,  K.  &  T.  R.  Co. 
y.  Lenahan  (1913)  39  Okla.  283,  185 
Pac.  383 ;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
McBee  (1914)  45  Okla.  192,  145  Pac. 
331 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Snow- 
den  (1915)  48  Oklla.  115, 149  Pac.  1083; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hessen- 
flow  (1918)  —  Okla.  — ,  170  Pac.  1161. 

Pennsylvania. — Hogarty  v.  Philadel- 
phia &  R.  R.  Co.  (1915)  255  Pa.  236,  8 
L.R.A.  1886,  99  Atl.  741. 

Texas.— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Lester  (1912)  —  Tex.  Civ.  App.  — , 
149  S.  W.  841 ;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Geer  (1912)  —  Tex.  Civ.  App. 
— ,  149  S.  W.  1178,  aflSrmed  in  (1917) 
—  Tex.  — ,  194  S.  W.  939 ;  Eastern  R. 
Co.  V.  Ellis  (1912)  —  Tex.  Civ.  App. 
— ,  153  S.  W.  701 ;  Kansas  City,  M.  & 


O.  R.  Co.  V.  Pope  (1912)  —  Tex.  Civ. 
App.  — ,  152  S.  W.  185. 

Vermont.— Robie  v.  Boston  &  M.  R. 
Co.  (1917)  91  Vt.  886,  100  Atl.  925; 
White  .  V. .  Central    Vermont    R.    Co. 

(1914)  87  Vt.  330,  89  Atl.  618. 
Washington. — Lauer  v.  Northern  P. 

R.  Co.  (1915)  83  Wash.  465,  145  Pac. 
606. 

West  Virginia. — Easter  v.  Virginian 
R.  Co.  (1915)  76  W.  Va.  383,  86  S.  E. 
37,  11  N.  C.  C.  A.  101. 

Wisconsin. — Rowlands  v.  Chicago  & 
N.  W.  R.  Co.  (1912)  149  Wis.  51,  135 
N.  W.  156,  Ann.  Cas.  1916E,  714. 

And  the  statutes  and  laws  of  the 
territories  are  also  suspended  by  the 
Federal  Liability  Act.    El  Paso  &  N. 

E.  R.  Co.  V.  Gutierrez  (1909)  215  U.  S. 
87,  54  L.  ed.  106,  30  Sup.  Ct.  Rep.  21 ; 
Southern  P.  Co.  v.  McGinnis  (1909) 
98  C.  C.  A.  403,  174  Fed.  649;  Rivera 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1912) 

—  Tex.  Civ.  App.  — ,  149  S.  W.  223, 
3  N.  C.  C.  A.  788;  Atchison,  T.  &  S. 

F.  R.  Co.  V.  Tack  (1910)  61  Tex.  Civ. 
App.  551,  130  S.  W.  596.  ' 

The  act  under  consideration  is  not 
merely  cumulative.  Wabash  R,  Co.  v. 
Hayes  (1916)  234  U.  S.'  86,  58  L.  ed. 
1226,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A. 
224;  Hunt  v.  Illinois  Southern  R.  Co. 

(1915)  196  111.  App.  539. 

But  where  it  is  applicable  it  is  par- 
amount and  exclusive. 

United  States. — Seaboard  Air  Line 
R.  Co.  V.  Kenney  (1916)  240  U.  S.  489, 
60  L.  ed.  762,  36  Sup.  Ct.  Rep.  458; 
Kelly  V.  Chesapeake  &  O.  R.  Co.  (1912) 
201  Fed.  602 ;  Delaware,  L.  &  W.  R. 
Co.  V.  Yurkonis  (1915)  137  C.  C.  A.  23, 
220  Fed.  429. 

Alabama. — Ex  parte  Atlantic  Coast 
Line  R.  Co.  (1914)  190  Ala.  132,  67  So. 
256;  Alantic  Coast  Line  R.  Co.  v.  Jones 
(1915)  12  Ala.  App.  419,  67  So.  633; 
Louislville  &  N.  R.  Co.  v.  Carter  (1915) 
195  Ala.  382,  70  So.  655,  Ann.  Cas. 
1917E,  292. 

Arkansas. — Long  v.  Biddle    (1916) 
124  Ark.  127,  186  S.  W.  601. 

California.  —  Hines  v.  Industrial 
Acci.  Commission    (1920)  —  Cal.  — ^ 

—  A.L.R.  — ,  192  Pac.  859. 
Colorado. — Denver  &  R.  G.  R.  Co.  v. 

Wilson  (1917)  62  Colo.  492,  163  Pac. 
857. 
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Georgia. — Louisrille  &  N.  R.  Co.  t. 
Kemp  (1913)  140  Ga.  657,  79  S.  E.  558; 
Landrum   v.    Western   &   A.    R.    Co. 

(1916)  146  Ga.  88,  90  S.  E.  710. 
Florida. — Flanders  v.  Georgia,  S.  & 

F.  R.  Co.  (1914)  68  Fla.  479,  67  So. 
68;  Seaboard  Air  Line  R.  Go.  v.  Hess 

(1917)  73  Fla.  494,  74  So.  500. 
Illinois. — Derine  v.  Chicago,  R.  I.  & 

P.  R.  Co.  (1914)  266  111.  248,  107  N.  E. 
595,  Ann.  Cas.  1916B,  481;  Staley  v. 
Illinois  C.  R.  Co.  (1915)  268  111.  356, 
L.R.A.1916A,  450, 109  N.  E.  342;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Indus- 
trial Commission  (1920)  291  111.  396, 
126  N.  E.  128 ;  Kenna  v.  Calumet,  H.  & 
S.  E.  R.  Co.  (1918)  284  111.  301,  120 
N.  E.  259,  18  N.  C.  C.  A.  671 ;  Hines  v. 
Industrial  Commission  (1920)  —  111. 
— ,  129  N.  E.  175. 

Indiana. — Southern  R.  Co.  v.  Hower- 
ton  (1914)  182  Ind.  208,  105  N.  E. 
1025,  rehearing  denied  in  .(1914)  182 
Ind.  232,  106  N.  E.  369. 

Iowa* — ^Armbruster  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  (1914)  166  Iowa,  155,  147 
N.  W.  337.  • 

Kentucky. — Illinois  C.  R.  Co.  v. 
Doherty  (1913)  153  Ky.  363. 

MissoarL-*^Rich  v.  St.  Louis  &  S.  F. 
R.  Co.  (1912)  166  Mo.  App.  379,  148 
S.  W.  1011 ;  Moliter  v.  Wabash  R.  Co. 
(1913)  180  Mo.  App.  84, 168  S.  W.  250; 
Spaw  V.  Kansas  City  Terminal  R.  Co. 

(1918)  198  Mo.  App.  552,  201  S.  W. 
927;  Mcintosh  v.  St.  Louis  &  S.  F.  R. 
Co.  (1914)  182  Mo.  App.  288,  168  S. 
W.  821;  Williams  v.  Schaflf  (1920)  — 
Mo.  — ,  222  S.  W.  412. 

New  Yoiis. — Gee  v.  Lehigh  Valley  R. 
Co.  (1914)  163  App.  Div.  274,  148  N. 
Y.  Supp.  882. 

North  Carolina. — Jones  v.  Norfolk 
Southern  R.  Co.  (1918)  176  N.  C.  260, 
97  S.  E.  48;  Capps  v.  Atlantic  Coast 
Line  R.  Co.  (1919)  178  N.  C.  558, 
101  S.   E.   216.   certiorari   denied  in 

(1919)  252  U.  S.  580,  64  L.  ed.  726,  40 
Sup.  Ct.  Rep.  345. 

Oregon. — Oberlin  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.  (1914)  71  Or.  177, 
142  Pac.  554;  ICanboris  v.  Oregon- 
Washington  R.  &  Nav.  Co.  (1915)  75 
Or.  358,  146  Pac.  1097;  Wintermute  v. 
Oregon-Washington  R.  &  Nav.  Co. 
(1921)  —  Or.  — ,  194  Pac.  420. 

Pennsylvania*— Hogarty  v.  Philadel- 


phia &  R.  R.  Co.  (1914)  245  Pa.  443; 
91Atl.  854. 

South  CaroUna. — ^Mims  v.  Atlantic 
Coast  Line  R.  Co.  (1915)  100  S.  C.  375, 
85  S.  E.  372. 

Tennessee. — Carolina  C.  &  O.  R.  (To. 
V.  Shewalter  (1913)  128  Tenn.  363, 161 
S.  W.  1186. 

Vermont — ^Niles  v.  Central  Vermont 
R.  Co.  (1914)  87  Vt.  856,  89  Atl.  629. 

Virginia.— Southern  R.  Co.  v.  Jacobs 
(1914)  116  Va.  189,  81  S.  E.  99. 

And  the  Federal  act  controls  wheth* 
er  the  employer  has  violated  the  Fed- 
eral Safety  Appliance  Act,  or  whether 
the  charge  is  one  of  general  negli- 
gence. Hunt  V.  Illinois  Southern  R. 
Co.  (1911^  196  IlL  App.  539. 

And  it  insures  uniformity  of  sub- 
stantive law  in  every  court  and  every 
state  in  which  an  action  under  the  act 
can  be  brought*  Reed  v.  Illinois  C.  R. 
Co.  (1918)  182  Ky.  455,  206  S.  W.  794. 

And  if  the  accident  occurs  under 
such  circumstances  as  to  make  the 
Federal  statute  applicable,  the  plain- 
tiff, as  well  as  the  defendant,  is  bound 
by  its  terms.  Charleston  &  W.  C.  R. 
Co.  V.  Anchors  (1912)  10  Ga.  App.  322, 
73  S.  E.  551. 

And  the  pending  of  an  action  under 
the  state  statute  is  no  defense  to  an 
action  under  the  Federal  statute. 
Cory  V.  Lake  Shore  &  M.  S.  R;  Co. 
(1911)  208  Fed.  847. 

And  the  mere  fact  that  the  defend- 
ant's answer  is  drawn  in  accordance 
with  the  state  law  does  not  prevent 
him  from  relying  on  the  Federal  act 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly 
(1913)  228  U.  S.  702,  57  L.  ed.  1031,  33 
Sup.  Ct.  Rep.  703. 

Neither  will  a  reference  to  a  state 
statute  in  the  petition,  in  an  action 
which  can  legally  rest  only  upon  the 
Federal  act,  which  supersedes  state 
laws  on  the  subject,  invalidate  the 
pleading.  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf  (1913)  226  U.  S.  570,  57  L.  ed. 
355,  33  Sup.  Ct  Rep.  135,  Ann.  Cas. 
1914B,  134. 

And  in  an  action  brought  by  a  wid- 
ow in  her  own  name,  in  which, the  evi- 
dence showed  that  the  Federal  act 
was  applicable,  it  has  been  held  that 
a  peremptory  instruction  for  the  de- 
fendant should  be  given,  although  the 
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answer  did  not  afiirmatively  allege 
that  the  road  was  an  interstate  road, 
where  the  answer  consisted  of  a  gen* 
eral  denial,  and  the  petition  alleged 
that  the  railroad  was  an  intrastate 
road.  Sells  v.  Atchison,  T.  ft  S.  F.  R. 
Co.  (1915)  266  Mo.  155, 181  S.  W.  106. 

And  a  peremptory  instruction  to  find 
for  the  defendant  should  be  given  in 
an  action  under  the  state  law,  where 
the  evidence  that  the  parties  were  both 
engaged  in  interstate  commerce  is  un- 
contradicted. Louisville  &  N.  R.  Co.  v. 
Meadors  (1916)  176  Ky.  765,  197  S. 
W.  440. 

In  an  action  at  common  law,  where 
the  defendant  in  his  plea  raises  the 
objection  that  the  plaintiff's  right  of 
action,  if  any,  was  under  the  Federal 
act,  it  is  error  to  exclude  testimony 
tending  to  show  that  one  of  the  cars 
of  the  train  upon  which  the  employee 
was  engaged  at  the  time  of  his  injury 
was  loaded  with  interstate  freight. 
Carpenter  v.  Central  Vermont  R.  Ck>. 
(1916)  90  Vt  85^  96  Atl.  373. 

■ 

5.  AppUoahUittf  of  Worhmen'M  Cafnpen" 

aaUon  Acts, 

The  early  contention  that  the  Fed- 
eral Employers'  Liability  Act  did  not 
supersede  the  state  workmen's  com- 
pensation acts  in  cases  of  injuries  to 
employees  engaged  in  interstate  com- 
merce, if  such  injuries  occurred  with- 
out negligence  on  the  part  of  the 
employer,  for  the  reason  that  the  Fed- 
eral act  did  not  expressly  mention 
injuries  so  sustained,  was  finally  dis- 
posed of  adversely  by  the  court  in  New 
York  C.  R.  Co.  v.  Winfield  (1917)  244 
U.  &  147,  61  L.  ed.  1045,  L.R.A.1918C, 
439«  87  Sup.  Ct  Rep.  546,  Ann.  Cas. 
1917D,  1139,  14  N.  C.  C.  A.  680.  Mr. 
Justice  Van  Devanter,  in  delivering 
the  opinion  of  the  court,  said:  "It  is 
settled  that  under  the  commerce  clause 
of  the  Ck>nstitution  (Dongress  may  reg- 
ulate the  obligation  of  common  car- 
riers and  the  rights  of  their  employees 
arising  out  of  injuries  sustained  by 
the  latter,  where  both  are  engaged  in 
interstate  compaerce;  and  it  is  also 
settled  that,  when  Congress  acts  upon 
the  subject,  all  state  laws  covering  the 
same  field  are  necessarily  superseded 
by  reason  of  the  supremacy  of  the 


national  authority.  (Dongress  acted 
upon  the  subject  in  passing  the  Em- 
ployers' Liability  Act,  and  the  extent 
to  which  that  act  covers  the  field  is 
the  iK>int  In  controversy.  By  one  side 
it  is  said  that  the  act,  although  reg- 
ulating thcL  liability  or  obligation  of 
the  carrier  and  the  right  of  the  em- 
ployee, where  the  injury  results  in 
whole  or  in  part  from  liegligence  at- 
tributable to  the  carrier,  does  not  cov- 
er injuries  occurring  withorut  such 
negligence,  and  therefore  leaves  that 
class  of  injuries  to  be  dealt  with  by 
state  laws ;  and  by  the  other  side  it  is 
said  that  the  act  covers  both  classes  of 
injuries,  and  is  exclusive  as  to  both. 
...  In  our  opinion  the  latter  view 
is  right,  and  the  other  wrong.  •  .  . 
.True,  the  act  does  not  require  the  car- 
rier to  respond  for  injuries  occurring 
where  it  is  not  chargeable  with  neg- 
ligence, but  this  is  because  Congress, 
in  its  discretion,  acted  upon  the  prin- 
ciple that  compensation  should  be  ex- 
acted from  the  carrier  where,  and  only 
where,  the  injury  results  from  negli- 
gence imputable  to  it.  Every  part  of 
the  act  conforms  to  this  principle,  and 
no  part  points  to  any  purpose  to  leave 
the  states  free  to  require  compensa- 
tion where  the  act  withholds  it."  The 
opinion  goes  on  to  say:  'The  act  is 
as  comprehensive  of  injuries  occurring 
without  negligence,  as  to  which  class 
it  impliedly  excludes  liability,  as  it  is 
of  those  as  to  which  it  imposes  liabil- 
ity. In  other  words,  it  is  a  regulation 
of  the  carrier's  duty  or  obligation  as 
to  both.  And  the  reasons  which  op- 
erate to  prevent  the  states  from  dis- 
pensing with  compensation,  where  the 
act  requires  it,  equally  prevent  them 
from  requiring  compensation  where 
the  act  withholds  or  excludes  it." 

In  accordance  with  the  foregoing 
statements,  it  is  settled  that.  Congress^ 
having  enacted  the  Federal  Employ- 
ers' Liability  Act  governing  the  rights 
of  interstate  railways  and  their  em- 
ployees, state  workmen's  compensation 
acts  are  inapplicable  as  between  such 
parties. 

United  States.— New  York  C.  R.  (3o. 
V.  Winfield,  supra;  Erie  R.  Co.  v.  Win- 
field  (1917)  244  U.  S.  170,  61  L.  ed. 
1057,  37-  Sup.  Ct.  Rep.  556,  Ann.  Cas. 
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1918B,  662,  14  N.  C.  C.  A.  967 ;  Ross  v. 
Schooley  (1919)  167  C,  C.  A.  374,  257 
P'ed.  290,  certiorari  denied  in  (1918) 
249  U.  S.  615,  63  L.  ed.  803,  39  Sup. 
Ct.  Rep.  890 ;  New  York  C.  R.  Co.  v. 
Porter  (1919)  249  U.  S.  168,  63  L.  ed. 
536,  39  Sup.  Ct.  Rep.  188.    . 

Arizona. — Saxon  v.  El  Paso  &  S.  W. 
R.  Co.  (1920)  —  Ariz.  — ,  188  Pac.  257. 

California.  '—  Smith  v.  Industrial 
Acci.  Commission  (1915)  26  Cal.  App. 
560,  147  Pac.  600;  Southern  P.  Co.  v. 
Pillsbury  (1915)  170  Cal.  782,  L.R.A. 
1916E,  916,  151  Pac.  277. 

Illinois. — Miller  v.  Illinois  C.  R.  Co. 
(1916)  201  111.  App.  519;  Connelly  v. 
Michigan  C.  R.  Co.  (1917)  207  111.  App. 
25;  Staley  v.  Illinois  C.  R.  Co.  (1915) 
268  111.  356,  L.R.A.1916A,  450,  109  N. 
E.  342. 

Indiana. — Walker  v.  Chicago,  I.  &  L. 
R.  Co.  (1917)  66  Ind.  App.  165,  117  N. 
E.  969. 

Iowa. — Des  Moines  Union  R.  Co.  v. 
Funk  (1919)  185  Iowa,  330,  170  N.  W. 
529. 

Kansas. — Matney  v.  Missouri  P.  R. 
Co.  (1918)  102  Kan.  298, 169  Pac.  1150. 

Louisiana. — Bergeron  v.  Texas  &  P. 
R.  Co.  (1918)  144  La.  225,  80  So.  262. 

Massachusetts. — ^Young  v.  Duncan 
(1914)  218  Mass.  346, 106  N.  E.  1. 

Michigan. — Carey  v.  Grand  Trunk 
Western  R.  Co.  (1918)  200  Mich.  12, 
166  N.  W.  492. 

Missouri. — Garber  v.  Missouri  P.  R. 
Co.  (1919)  —  Mo.  — ,  210  S.  W.  377. 

New  Jersey. — Rounsaville  v.  Central 
R.  Co.  (1917)  90  N.  J.  L.  176,  101  Atl. 
182;  Talmadge  v.  New  York,  S.  &  W. 
R.  Co.  (1919)  93  N.  J.  L.  505,  107  Atl. 
411. 

North  Carolina. — Belch  v.  Seaboard 
Air  Line  R.  Co.  (1918)  176  N.  C.  22,  96 
S.  E.  640. 

Pennsylvania. — Dl  Donato  v.  Phila- 
delphia &  R.  R.  Co.  (1920)  266  Pa.  412, 
109  Atl.  627. 

Texas. — Panhandle  &  S.  F.  R.  Co.  v. 
Brooks  (1917)  —  Tex.  Civ.  App.  — , 
199  S.  W.  665. 

Virginia.  —  Shumaker  v.  Atlantic 
Coast  Line  R.  Co.  (1919)  —  Va.  — ,  99 
S.  E.  739. 

The  contention  has  been  made  that 
a  state  compensation  act  which  is  elec- 
tive in  character  may  be  adopted  by 


the  railroads,  so  that  they  will  come 
within  the  state  act  by  virtue  of  their 
own  election,  but  this  view  has  been 
repudiated,  the  Federal  Supreme  Court 
having  held  that  a  state  has  no  right 
to  put  an  interstate  carrier  and  their 
interstate  employees  to  an  election  be- 
tween the  provisions  of  the  Federal 
act  and  the  state  compensation  act,  or 
to  impute  an  election  to  them  by  a 
statutory  presumption.  Erie  R.  Co.  v. 
Winfield  (1917)  244  U.  S.  170,  61  L.  ed. 
1057,  37  Sup.  Ct.  Rep.  556,  Ann.  Cas. 
1918B,  662,  14  N.  C.  C.  A.  957,  revers- 
ing (1916)  88  N.  J.  L.  619,  96  Atl.  394. 

And  the  Winfield  Case,  supra,  was 
held  conclusive  in  Carey  v.  Grand 
Trunk  Western  R.  Co.  (1918)  200 
Mich.  12,  166  N.  W.  492,  where  it  was 
contended  that  as  a  railroad  company 
had  formally  elected  to  accept  the  pro- 
visions of  the  Michigan  Compensation 
Act,  which  expressly  provided  that 
any  interstate  carrier  and  its  inter- 
state employees  might,  so  far  as  not 
forbidden  by  any  act  of  Congress,  vol- 
untarily accept  and  be  bound  by  the 
provisions  of  the  state  act,  the  rail- 
road company  had  by  its  election  be- 
come bound  by  the  Compensation  Act 
as  to  non-negligent  injuries. 

In  Kenna  v.  Calumet,  H.  &  S.  E.  R. 
Co.  (1917)  206  m.  App.  17,  affirmed  in 
(1918)  284  111.  301,  120  N.  E.  259,  18 
N.  C.  C.  A.  671,  the  Illinois  Compensa- 
tion Statute  was  held  to  have  no  ap- 
plication to  an  action  in  which  recov- 
ery was  based  upon  a  violation  of  the 
Federal  Safety  Appliance  Act. 

It  will  be  noticed  that  in  Corbbtt  v. 
Boston  &  M.  R,  Co.  (reported  here- 
with) ante,  683,  it  was  held  that  al- 
though the  Federal  Employers'  Liabil- 
ity Act,  in  the  field  covered  by  it, 
superseded  all  state  statutes,  it  did 
not  apply  in  cases  of  intrastate  com- 
merce, and  that  the  operation  of  a 
state  Employers'  Liability  Act  was  not 
affected  in  its  application  to  injuries 
occurring  in  intrastate  commerce,  by 
the  Federal  Employers'  Liability  Act, 
although  the  injured  employee  was 
engaged  in  both  interstate  and  intra- 
state commerce. 

II.  Presumption  and  proof  of  negligence. 

All  liability  under  the  Federal  Em- 
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ployers'  Liability  Act  is  predicated  up- 
on negligence,  actual  or  constructive. 

Therefore,  in  actions  under  the  act 
negligence  must  be  proved  by  the 
plaintiff.  Watkins  v.  Hustis  (1919)  — 
N.  H.  — ,  109  Atl.  713;  Steele  v.  At- 
lantic Coast  Line  R.  Co.  (1916)  103 
S.  C:  102,  87  S.  E.  639. 

And  the  mere  fact  of  the  injury 
creates  no  presumption  of  negligence. 
Ivey  v.  Louisville  &  N.  R.  Co.  (1916) 
18  Ga.  App.  434,  89  S.  E.  629 ;  Central 
of  Georgia  R.  Co.  v.  DeLoach  (1916) 
18  Ga.  App.  362,  89  S.  E.  433,  reversed 
on  other  grounds  in  (1917)  246  U.  S. 
655,  62  L.  ed.  924,  38  Sup.  Ct.  Rep.  428 ; 
Landrum    v.    Western  .  &   A.    R.    Co. 

(1916)  146  Ga.  88,  90  S.  E.  710; 
Temples  v.  Central  of  Georgia  R.  Co. 

(1917)  19  Ga.  App.  307,  91  S.  E.  502; 
Louisville  &  N.  R.  Co.  v.  Coatney 
(1917)  20  Ga.  App.  713,  93  S.  E.  228; 
Savannah  &  N.  W.  R.  Co.  v.  McCoy 
(1917)  20  Ga,  App.  644,  93  S.  E.  257; 
Southern  R.  Co.  v.  Blackwell  (1917) 
20  Ga.  App.  630,  93  S.  E.  821 ;  Palmer 
V.  Wichita  Falls  &  N.  W.  R.  Co.  (1916) 
—  Okla.  — ,  159  Pac.  1115;  Steele  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  su- 
pra. 

The  statute  contains  no  definition  of 
negligence.  Western  Maryland  R.  €o. 
V.  Sanner  (1917)  130  Md.  581,  101  Atl. 
587;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Swann  (1914)  160  Ky.  458,  L.R.A. 
1915C,  27,  169  S.  W.  886;  Helm  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  (1913) 
156  Ky.  240,  160  S.  W.  945. 

As  this  is  a  Federal  statute,  the 
plaintiff,  if  he  relies  upon  the  com- 
mon law,  must  prove  his  case  in  ac- 
cordance with  the  principles  of  that 
law,  as  interpreted  and  applied  in  the 
Federal  courts.  Southern  R.  Co.  v. 
Gray  (1916)  241  U.  S.  333,  60  L.  ed. 
1080,  36  Sup.  CI;  Rep.  558;  Roebuck 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1917) 
99  Kan.  544.  L.R.A.1917E,  741, 162  Pac. 
1153, 

The  Kentucky  court  has  said  that 
as  Congress  has  in  no  way  attempted 
to  limit,  the  application  of  the  com- 
mon law  upon  the  subject,  and  there 
is  no  Federal  common  law,  it  is  the 
common  law*  of  the  state  where  the 
accident  occurs  which  must  be  looked 
to  in   determining  whether   the   act 


complained  of  amounts  to  negligence. 
Helm  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  (1913)  156  Ky.  240,  160  S.  W.  945; 
Cincinnati,  N.  0.  &  T.  P.  K  Co.  v. 
Swann  (1914)  160  Ky.  458,  L.R.A. 
1915C,  27,  169  S.  W.  886. 

The  term  negligence,  as  used  in  the 
statute,  has  been  held  to  mean  such 
acts  of  commission  and  omission  as 
would,  at  common  law,  have  been  suffi- 
cient to  take  the  case  to  the  jury. 
Western  Maryland  R.  Co.  v.  Sanner 

(1917)  130  Md.  581,  101  Atl.  587 ;  Pan- 
handle &  S.  F.  R.  Co.  V.  Brooks  (1917) 
—  Tex.  Civ.  App.  — ,  199  S.  W.  665. 

A  failure  to  guard  the  set  screws 
and  crank  on  a  shaft  in  a  pumping 
house  has  been  held  negligence  under 
the  common-law  rule  governing  the 
duties  of  the  master,  and  consequently 
a  railroad  company  has  been  held  li- 
able for  injuries  resulting  therefrom, 
under  the  Federal  act.  Knapp  v.  Great 
Northern  R.  Co.  (1915).  130  Minn.  405, 
153  N.  W.  848. 

It  has  been  held  that  evidence  of  the 
violation  by  the  railroad  company  of 
a  state  statute  relative  to  the  destruc- 
tion of  noxious  weeds  upon  the  Tight 
of  way  cannot  be  considered  the  basis 
of  an  allegation  of  negligence  on  the 
part  of  the  railroad  company,  where 
the  statute  carries  no  other  penalty 
than  imposing  liability  upon  the  land- 
owner for  failure  to  comply  with  the 
statute.  McCutcheon  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1917)  181  Iowa,  501,  164 
N.  W.  774. 

But  the  violation  by  a  railroad  of  a 
statute  enacted  for  the  protection  of 
employees  has  been  held  sufficient  to 
give  an  employee,  injured  because  of 
such  violation,  a  right  of  action  under 
the  Federal  statute. 

Thus,  in  Salabrin  v.  Ann  Arbor  R. 
Ck).  (1916)  194  Mich.  458,  160  N.  W. 
552,  it  was  held  that  a  railroad  which 
violated  the  statute  of  the  state  rel- 
ative to  having  headlights  on  engines, 
which  violation  resulted  in  an  injury 
to  an  employee,  was  liable  for  such 
injury  under  the  Federal  act. 

And  in  Pennsylvania  Co.  v.  Stalker 

(1918)  —  Ind.  App.  — ,  119  N.  E.  163, 
it  was  held  that  the  violation  of  a 
municipal  ordinance,  regulating  the 
running  of  trains  within  the  city  lim- 
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its,  was  to  be  considered  as  negligence 
rendering  the  interstate  carrier  liable 
for  damages,  under  the  Federal  act 
The  court  said:  "Appellant  contends 
that  the  refusal  to  give  said  instruc- 
tion No.  38  is  error,  for  the  reason 
that,  since  this  action  is  under  the 
Federal  statute,  all  state  laws  and 
municipal  ordinances  are  excluded 
from  consideration.  We  cannot  sus- 
tain the  contention  in  this  sense.  The 
Federal  statute  declares  that  employ- 
ers within  its  scope  shall  be  liable  to 
their  employees  for  negligence.  It 
does  not  specify  what  shall  constitute 
negligence,  but  leaves  that  question  to 
be  determined  in  accordance  with  the 
established  rules  of  the  law  of  that 
subject.  The  ordinance  does  not  un- 
dertake to  regulate  interstate  com- 
merce, or  to  create  any  civil  liability 
against  the  railway  company.  It  is 
merely  a  reasonable  exercise  of  the 
police  power,  and  is  designed  to  pro- 
mote the  safety  of  persons  and  prop- 
erty, which  would  be  jeopardized  by 
the  running  of  trains  at  a  dangerous 
speed  within  the  municipality.  We 
have  not  been  advised  that  this  point 
has  been  specifically  decided  by  any 
Federal  court;  but  we  are  of  the  opin- 
ion that,  on  principle,  such  an  or- 
dinance ought  to  be  considered  as 
bearing  on  the  question  of  negli- 
gence." 

The  Minnesota  court,  however,  has 
held  that  a  municipal  speed  ordinance 
ought  not  to  be  received  in  evidence  to 
show  contributory  negligence  on  the 
part  of  the  injured  employee.  McLain 
V.  Chicago  G.  W,  R.  Co.  (reported 
herewith)  ante,  688. 

In  Maijala  v.  Great  Northern  R.  Co. 
(1916)  133  Minn.  301,  158  N.  W.  430, 
the  question  was  raised  whether  neg- 
ligence by  violating  a  state  statute 
was  a  sufficient  ground  for  the  basis 
of  an  action  under  the  Federal  act; 
this  point  was  not  decided,  however, 
as  there  was  some  evidence  of  negli* 
gence  other  than  in  the  violation  of 
the  statute. 

In  several  states,  statutes,  called  f  <Nr 
convenience  prima  facie  statutes, 
which  provide  that  the  happening  of 
an  accident  under  certain  conditions 
constitutes  prima  facie  evidence  of 


negligence  on  the  part  of  the  railroad 
company,  have  been  held  to  have  no 
application  to  actions  under  the  Fed- 
eral act.  New  Orleans  &  N.  E.  R.  Co. 
v.  Harris  (1918)  247  U.  S.  367,  62  L. 
ed.  1167,  38  Sup.  Ct.  Rep.  $35;  Yazoo 
&  M.  Valley  R.  Co.  v.  MuUins  (1918) 
249  U.  S.  531,  63  L.  ed.  754,  39  gup. 
Ct  Rep.  368;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Steel  (1917)  129  Aric  520,  197 
S.  W.  288,  15  N.  C.  C.  A.  49;  Louisville 
&  N.  R.  Co.  V.  Rhoda  (1917)  —  Pla. 
— ,  74  So.  19;  Louisville  &  N.  R.  Co. 
V.  Kemp  (1913)  140  Ga.  657,  79  S.  E. 
558;  Landrum  v.  Western  &  A.  R.  Co. 
(1916)  146  Ga.  88,  90  S.  B.  710;  Cen- 
tral of  Georgia  R.  Co.  v.  DeLoach 
(1916)  18  Ga.  App.  362,  89  S.  E.  453, 
reversed  on  other  grounds  in  (1917) 
246  U.  S.  655,  62  L.  ed.  924,  38  Sup.  Ct 
Rep.  423 ;  I vey  v.  Louisville  &  N.  R.  Co. 

(1916)  18  Ga.  App.  484,  89  S.  E.  629; 
Temples  v.  Central  of  Georgia  R.  Co. 

(1917)  19  Ga.  App.  307,  91  S.  E.  502; 
Louisville  &  N.  R.  Co.  v.  Coatney 
(1917)  20  Ga.  App.  713,  93  S.  E.  228; 
Savannah  ft  M.  W.  R.  Co.  v.  McCoy 
(1917)  20  Gb.  App.  544,  93  S.  E. 
257;    Southern   R.    Co.    v.   Blackwell 

(1917)  20  Ga.  App.  630,  93  S.  £.  321; 
New  Orleans  &  N.  E.  R.  Co.  v.  Hanna 

(1918)  118  Miss.  40,  78  So.  953;  Yazoo 
&  M.  Valley  R.  Co.  v.  McCaskell  (1918) 
118  Miss.  629,  79  So.  817;  Yazoo  &  M. 
Valley  R.  Co.  v.  Mullins  (1919)  120 
Miss.  662,  83  So.  1,  reversing  (1917) 
115  Miss.  343,  76  So.  147;  Palmer  v. 
Wichita  Falls  &  N.  W.  R.  Co.  (1916)  — 
Okla.  — ,  159  Pac.  1115. 

Thus,  it  has  been  held  that  a  suit 
in  a  state  court  under  the  Federal 
Employers'  Liability  Act  is  governed 
by  the  rule  of  the  Federal  court  that 
the  negligence  of  the  defendant  is  an 
aflSraiative  fact  which  the  plaintiff 
must  establish,  and  npt  by  the  Missis- 
sippi statute,  which  provides  that,  in 
actions  against  railroads  for  damages, 
proof  of  an  injury  inflicted  by  an  en- 
gine propelled  by  steam  shall  be  prima 
facie  evidence  of  negligence.  New 
Orleans  &  N.  E.  R.  Co.  v.  Harris 
(1918)  247  U.  S.  367,  62  L.  ei.  1167, 
38  Sup.  Ct  Rep.  535. 

And  it  has  been  held  that  the  Flor- 
ida statute,  creating  a  presumption  of 
negligence    from    damage    done    to 
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persons  *'hy  the  running  of  the  lo- 
comotives, or  cars,  or  other  machinery 
or'  a  railroad  company,  goes  to  the 
substance  of  the  liability  of  the  rail- 
road, and  being  in  conflict  with  the 
provisions  of  the  Federal  act,  is  super- 
ceded by  it.  Louisville  &  N.  R.  Co.  v. 
Rhoda  (1917)  —  Fla,  — ,  74  So.  19. 

In  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Steel  (1917)  129  Ark.  520,  197  S.  W. 
288,  15  N.  C.  C.  A.  49,  the  court  said : 
"Here  the  issue  involves  a  matter  of 
substantive  right  in  defense  to  the 
cause  of  action  under  the  Federal  law ; 
namely,  that  the  burden  rests  upon  the 
employee  who  alleges  that  he  was  in- 
jured through  the  negligence  of  his 
employer,  to  prove  it.  This  right  can- 
not be  lessened  or  destroyed  by  a  state 
statute,  the  effect  of  which,  as  con- 
strued, is  to  declare  that  the  carrier 
is  liable  when  it  is  proved  that  the  in- 
jury was  received  in  the  running  of 
the  train,  and  that  upon  such  proof 
the  injured  employee  is  entitled  to  re- 
cover, unless  the  carrier  shows  that 
there  was  no  negligence." 

And  it  has  been  held  that,  under 
the  Federal  act,  knowledge  on  the  part 
of  the  employer,  either  actual  6r  con- 
fl^ctive,  of  a  defect  in  an  appliance, 
must  be  shown,  although  under  the 
state  law  the  employee  need  only  prove 
that  he  was  injured  by  reason  of  a 
defective  appliance,  in  order  to  make 
a  prima  facie  case.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Ingram  (1916)  124  Ark. 
298,  187  S.  W.  462. 

Most  of  the  statutes  create  a  pre- 
sumption of  negligence  where  injuries 
are  caused  by  the  running  of  trains, 
but  a  statute  of  this  character,  per- 
taining to  injuries  to  minors  unlawful- 
ly employed,  has  been  held  inapplic- 
able to  this  class  of  action. 

Thus  it  was  held  that  the  presump- 
tion of  negligence  arising  under  the 
Minnesota  statute  from  the  act  of  em- 
ploying minors,  whose  employment  is 
thereby  prohibited,  can  have  no  ap- 
plication to  an  action  brought  under 
the  Federal  statute.  Maijala  v.  Great 
Northern  R.  Co.  (1916)  133  Minn.  301, 
158  N.  W.  480. 

The  state  court  of  Mississippi,  in 
the  earlier  cases,  took  a  different  view 
of  its  "prima  facie"  statute. 

In  speaking  of  the  Mississippi  stat- 


ute which  made  an  injury  caused  by 
the  operation  of  a  railroad  prima  facie 
evidence  of  negligence  on  the  part  of 
the  company,  the  Mississippi  court,  in 
Yazoo  &  M.  Valley  R.  Co.  v.  Mullfns 
(1917)  115  Miss.  343,  76  So.  147,  re- 
versed in  (1917)  120  Miss.  662,  83  So. 
1,  said:  "We  are  clearly  of  the  opin- 
ion that  our  prima  facie  statute  is  not 
in  conflict  with  the  Federal  act,  but 
that  it  is  a  rule  of  evidence,  the  lex 
fori,  and,  our  state  courts  having  con- 
current jurisdiction  with  the  Federal 
court  of  causes  arising  under  the  Fed- 
eral act,  the  law  of  the  forum  must 
govern  in  the  trial  of  such  cases.'' 

And  in  another  contemporary  case 
it  was  held  that  the  Mississippi  prima 
facie  statute  dealt  not  with  a  substan- 
tive righ^  but  only  with  a  rule  of  evi- 
dence, and  that  consequently  it  ap- 
plied even  in  case  of  an  action  based 
on  the  Federal  act.  New  Orleans  &  N. 
E.  R.  Co.  V.  Scarlet  (1917)  115  Miss, 
285,  76  So.  265. 

As  before  shown,  these  decisions 
have  been  overruled  by  the  Supreme 
Court  of  the  United  States. 

Ill*  Aasumption  of  risk  anA  oontributory 

negligence. 

It  has  been  definitely  held  by  the 
United  States  Supreme  Court  that  the 
defense  of  assumption  of  risk  is  still 
open  to  the  employer,  except  in  cases 
in  whiph  the  injury  was  caused  by  the 
violation  by  the  employer  of  a  statute 
enacted  for  the  benefit  of  the  em- 
ployee. Seaboard  Air  Line  R.  Co.  v. 
Horton  (1914)  233  U.  S.  492,  58  L.  ed. 
1062,  L.R.A.1915C,  1,  34  Sup.  Ct.  Rep. 
635,  Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A. 
834. 

Different  rules  as  to  the  defense  of 
assumption  of  risk,  however,  are  ap- 
plied in  the  several  states,  and  conse- 
quently the  question  arises  as  to  what 
is  the  proper  rule  to  be  applied  in 
cases  arising  under  this  act. 

It  has  been  held  that  the  law  ap- 
plicable to  the  defense  of  assumption 
of  risk  under  the  Federal  Employers' 
Liability  Act  is  that  of  the  common 
law  as  it  existed  prior  to  the  passage 
of  the  act,  except  where  the  carrier 
had  violated  some  section  of  the  stat- 
ute.   Wintermute  v.  Oregon-Washing- 
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ton  R.  &  Nav.  Co.  (1921)  —  Or.  — , 
194  Pac.  420;  Kansas  City  M.  &  O.  R. 
Co.  V.  Roe  (1919)  —  Okla.  — ,  180  Pac. 
371 ;  Lusk  v.  Bandy  (1919)  —  Okla.  — , 
184  Pac.  144;  King  v.  Norfolk-South- 
ern R.  Co.  (1918)  176  N.  C.  301,  97  S. 
E.  29,  certiorari  denied  in  (1918)  249 
U.  S.  599,  63  L.  ed.  795,  39  Sup.  Ct.  Rep. 
257. 

The  United  States  Supreme  Court 
h&s  said  that  the  rule  as  to  the  as- 
sumption of  risk  is,  that  when  the  em- 
ployee knows  of  a  defect  and  appre- 
ciates the  risk  that  is  attributable  to 
it,  then,  if  he  continues  in  the  employ- 
ment without  objection,  or  without  ob- 
taining from  his  employer  or  his 
representatives  an  assurance  that  the 
defect  will  be  remedied,  the  employee 
assumes  the  risk,  even  though  it  arise 
out  of  the  master's  breach  of  duty. 
Seaboard  Air  Line  R.  Co.  v.  Horton 
(1914)  233  U.  S.  492,  58  L.  ed.  1062, 
L.R.A.1915C,  1,  34  Sup.  Ct.  Rep.  635, 
Ann.  Cas.  191 5B,  475,  8  N.  C.  C.  A.  834. 
Mr.  Justice  Pitney  in  the  course  of 
his  opinion  said,  after  speaking  of  the 
incidental  risks  inherent  in  the  busi- 
ness, even  after  the  master  had  exer- 
cised due  care :  "But  risks  of  another 
sort,  not  naturally  incident  to  the  oc- 
cupation, may  arise  out  of  the  failure 
of  the  employer  to  exercise  due  care 
with  respect  to  providing  a  safe  place 
of  work,  and  suitable  and  safe  appli- 
ances for  the  work.  These  the  em- 
ployee is  not  treated  as  assuming  until 
he  becomes  aware  of  the  defect  or  dis- 
repair, and  of  the  risk  arising  from 
it,  unless  defect  and  risk  are  so  ob- 
vious that  an  ordinarily  prudent  per- 
son, under  the  circumstances,  would 
have  observed  and  appreciated  them." 

In  a  number  of  decisions  it  has  been 
held  that  the  rule  of  the  Federal  court 
as  to  assumption  of  risk  is  the  rule 
which  must  be  applied  in  actions  un- 
der the  Federal  statute.  Roberts  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1916) 
202  111.  App.  480 ;  Texas  &  P.  R.  Co.  v. 
White  (1915)  35  Tex.  Civ.  App.  521,  80 
S.  W.  641 ;  Chicago,  R.  L  &  P.  R.  Co.  v. 
De  Bord  (1917)  —  Tex.  — ,  192  S.  W. 
767;  Schaff  V.  Hendrich  (1918)  —Tex, 
Civ.  App.  — ,  207  S.  W.  543;  Panhandle 
&  S.  F.  R.  Co.  V.  Brooks  (1917)  —  Tex. 
Civ.  App.  — ,  199  S.  W.  665 ;  Southern 


P.  Co.  V.  Berkshire  (1919)  —  Tex.  Civ. 
App.  — ,  207  S.  W.  323,  certiorari 
granted  in  (1919)  250  U.  S.  638,  63  L. 
ed.  1183,  39  Sup.  Ct.  Rep.  494;  Robie 
v.  Boston  &  M.  R.  Co.  (1917)  —  Vt.  — , 
100  Atl.  925 ;  ^Harness  v.  Baltimore  & 
O.  R.  Co.  (1920)  —  W.  Va.  — ,  103  S» 
E.  866. 

It  will  be  observed  that  in  McLain 
V.  Chicago  G.  W.  R.  Co.  (reported 
herewith)  ante,  688,  it  was  held  that 
in  an  action  under  the  Federal  act  the 
terms  "negligence"  and  "contributory 
negligence"  are  to  be  used  and  in- 
terpreted in  the  light  of  the  common 
law,  and  as  construed  and  applied  by 
the  Federal  court,  free  from  legisla- 
tive interference. 

Assumption  of  risk  is  a  substantive 
issue,  and  not  a  matter  of  procedure 
or  a  "rule  of  evidence,  and  therefore 
the  Federal  act  and  the  decisions  of 
the  United  States  Supreme  Court  con- 
stitute the  substantive  law  on  the  sub- 
ject. Pennsylvania  Co.  v.  Stalker 
(1918)  —  Ind.  App.  — ,  119  N.  E.  163. 

And  in  Hargrove  v.  Gulf,  C.  &  S.  F. 
R.  Co.  (1918)  —  Tex.  Civ.  App.  — ,  202 
S.  W.  188,  it  was  held,  in  an  action 
under  the  Federal  act,  that  the  ques- 
tion of  assumed  risk  is  to  be  deter- 
mined by  the  provisions  of  said  act, 
and  by  the  common  law  as  recognized 
and  construed  by  the  Federal  court. 

And  the  question  is  not  influenced 
in  any  way  by  the  state  statute  upon 
the  subject.  Panhandle  &  S.  F.  R.  Co. 
V.  Brooks  (1917)  —  Tex.  Civ.  App.  — , 
199  S.  W.  665;  Hines  v.  Bannon  (1920) 
—  Tex.  Civ.  App.  — ,  221  S.  W.  684. 

Likewise,  the  provisions  of  the  state 
Constitution,  changing  the  common- 
law  rule  as  to  assumption  of  risk  and 
contributory  negligence,  are  inap- 
plicable. Missouri,  K.  &  T.  R.  Co.  v. 
Lenahan  (1917)  —  Okla.  — ,  171  Pac. 
455. 

But  the  procedure  is  the  established 
procedure  of  the  state,  and,  in  Indian^, 
the  question  of  assumption  of  risk  is 
ordinarily  for  the  jury.  Pennsylvania 
Co.  V.  Stalker  (1918)  —  Ind.  App.  — , 
119  N.  E.  163. 

The  common  law  in  Missouri,  how- 
ever, is  that  an  employee  never  as- 
sumes the  risk  of  the  employer's  neg- 
ligence,   even   if    he   has   knowledge 
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thereof  and  appreciates  the  risk  aris- 
ing therefrom.  In  other  words,  under 
the  Missouri  rule,  if  the  master  has 
been  guilty  of  negligence,  he  can  nev- 
er rely  upon  the  defense  of  assumption 
of  risk.  This  rule  has  been  declared 
and  followed  in  a  large  number  of  de- 
cisions in  that  state. 

And  the  so-called  Missouri  rule  has 
been  applied  in  a  number  of  decisions 
in  cases  under  the  Federal  Employ- 
ers' Liability  Act.  It  has  been  said 
that  Congress  has  seen  fit  to  pass  a 
Federal  Employers'  Liability  Act,  and 
use  therein  certain  well-known  terms 
without  undertaking  to  define  them, 
and  that  consequently  it  must  follow 
that  it  intended  that  the  act  should 
be  applied  according  to  the  construc- 
tion of  those  common-law  terms,  as 
applied  by  the  various  state  courts. 
Hawkins  v.  St.  Louis  &  S.  F.  R.  Co. 
(1915)  189  Mo.  App.  201,  174  S.  W. 
129;  Holloway  v.  Missouri,  K.  &  T.  R. 
Co.  (1918)  276  Mo.  490,  208  S.  W.  27. 

In  Williams  v.  Pryor  (1917)  272  Mo. 
613,  200  S.  W.  53,  the  Missouri  su- 
preme court  reiterated  the  view  that 
assumption  of  risk  under  the  statute 
was  that  of  the  common  law  as  inter- 
preted by  the  state  court,  and  that 
there  could  be,  under  the  rule  as  laid 
down  by  the  Missouri  court,  no  as- 
sumption of  a  risk  occasioned  by  the 
negligence  of  the  master.  The  court 
went  on  to  say:  "Until  the  higher 
court  says  we  cannot  apply  the  com- 
mon-law rule  as  we  understand  it  to 
be,  and  for  years  have  understood  it 
to  be,  we  shall  adhere  to  the  rule  as 
in  the  Fish  Case  (1914)  263  Mo.  106, 
172  S.  W.  840,  Ann.  Cas.  1916B,  147, 
8  N.  C.  C.  A.  538,  and  previous  cases ; 
i.  e.,  that  the  servant  never  assumes 
the  risk  which  is  the  outgrowth  of  the 
master's  negligence,  and,  further,  that 
if  such  servant  remained  in  a  glaring- 
ly unsafe  place,  or  used  a  glaringly 
defective  tool  negligently  furnished 
by  the  master,  such  servant  is  guilty 
of  contributory  negligence,  but  has 
not  assumed  the  risk  occasioned  by 
the  negligence  of  the  master." 

So,  in  Yoting  v.  Lusk  (1916)  268  Mo. 
625,  187  S.  W.  849,  it  was  held  that, 
even  in  an  action  under  the  Federal 
Employers'  Liability  Act,  the  employer 


could  not  rely  upon  the  defense  of  as- 
sumption of  risk,  in  case  he  himself 
had  been  negligent. 

And  to  the  same  effect  are  Fish  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1914)  263 
Mo.  106,  172  S.  W.  340i  Ann.  Cas. 
1916B,  147,  8  N.  C.  C.  A.  538,  and  Hos- 
beit  V.  Lusk  (1915)  190  Mo.  App.  431, 
177  S.  W.  712. 

And  in  Winslow  v.  Missouri,  K.  &  T. 
R.  Co.  (1917)  —  Mo.  App.  — ;  192  S. 
W,  121;  the  court  distinguished  be- 
tween the  Missouri  rule  as  to  assump- 
tion of  risk  and  the  Federal  rule  relat- 
ing thereto,  and  said  that  the  servant 
could  not  have  assumed  the  risk  in 
question,  because  it  was  due  to  the 
negligence  of  the  employer,  and,  fur- 
ther, that  the  servant  would  not  have 
assumed  it,  even  under  the  Federal 
rule,  since  it  appeared  that  he  did  not 
know  of.it. 

And  in  Hawkins  v.  St.  Louis  &  S.  F. 
R.  Co.  (1915)  189  Mo.  App.  201,  174 
S.  W.  129,  the  court  said  that  there 
was  nothing  in  the  Federal  cases  or 
act  itself  that  undertook  to  say  that 
the  various  state  courts  are  to  change 
their  views  of  what  the  common  law 
is,  relative  to  assumption  of  risk  and 
contributory  negligence. 

And  in  Cross  v.  Chicago,  B.  &  Q.  R. 
Co.  (1915)  191  Mo.  App.  202,  177  S. 
W.  1127,  the  Kansas  city  court  of  ap- 
peals said  that  it  would  apply  the 
Missouri  rule  as  to  assumption  of  risk, 
namely,  that  the  employee  never  as- 
sumed the  risk  of  his  employer's  neg- 
ligence. The  court  held  that  it  was 
bound  by  the  decision  of  the  supreme 
court  of  the  state  in  Fish  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (Mo.)  supra,  and  also 
called  attention  to  the  decision  of  the 
Springfield  court  of  appeals  in  Haw- 
kins V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.) 
supra,  which  is  to  the  same '  effect. 
From  the  language  in  the  opinion, 
however,  it  is  very  clear  that  the  ap- 
pellate court  believed  the  supreme 
court  to  be  in  error.  In  the  course  of 
the  opinion  it  is  said:  ''It  does  not 
seem  that  in  a  suit  under  a  general 
Federal  law,  intended  as  a  uniform 
regulation  affecting  carriers  and  their 
employees  engaged  in  interstate  com- 
merce, a  state  court  will  be  allowed 
to  apply  its  own  particular  rule,  which 
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is  not  in  harmony  with  the  Federal 
rule.  Especially  does  this  appear  to 
be  so  when  a  writ  of  error  can  be  tak- 
en to  the  Federal  court  of  last  resort, 
whose  duty  it  will  be  to  apply  and  en- 
force a  general  Federal  law  having 
to  do  with  such  an  exclusively  Federal 
subject  as  interstate  commerce.  It  is 
not  apprehended  that  in  such  a  case 
the  United  States  Supreme  Court  will 
abandon  its  rule  as  to  assumption  of 
risk,  and  apply  the  state  rules."  The 
court  also  called  attention  to  the  fact 
that,  both  in  the  decision  of  the  su- 
preme court  and  in  that  of  the  Spring- 
field court  of  appeals,  it  appeared  that 
the  employee  did  not  know  of  the  dan- 
ger, and  consequently  would  not  be 
held  to  have  assumed  the  risks,  even 
under  the  Federal  rule. 

Although  the  decisions  in  some  of 
these  cases  are  weakened  by  the  fact 
that  it  appeared  that  the  employee  did 
not  know  of  the  risk,  and  consequently 
would  not  be  held  to  have  assumed  it 
even  under  the  rule  as  enunciated  in 
the  Federal  court,  nevertheless  the 
language  of  the  court  is  such  that  it 
is  clear  that  the  Missouri  courts  in- 
tend to  apply,  eyen  to  cases  arising 
under  the  Federal  act,  the  so*called 
Missouri  rule  as  to  assumption  of  risk, 
which,  as  before  stated,  is  that  a  serv- 
ant never  assumes  the  risks  created 
by  the  negligence  of  the  employer. 
There  appears  as  yet  to  be  no  author- 
itative ruling  upon  this  point  by  the 
Federal  Supreme  Court. 

In  North  Carolina,  the  courts  have 
applied,  in  cases  arising  under  state 
laws,  a  rule  similar  to  the  rule  in  force 
in  Missouri,  but  in  cases  arising  under 
the  Federal  act,  the  courts,  of  this 
state  have  held  that  they  must  apply 
the  rule  enunciated  in  the  Federal 
court,  •namely,  that  a  servant  assumes 
the  risk,  even  if  created  by  the  mas- 
ter's negligence,  if  he  knows  of  the 
negligence  and  appreciates  the  danger 
arising  therefrom. 

Thus,  in  Gaddy  v.  North  Carolina  R. 
Co.  (1918)  175  N.  C.  515,  95  S.  E.  925, 
the  North  Carolina  court  held  that  in 
an  action  under  the  Federal  statute 
the  state  court  must  apply  the  doctrine 
of  assumption  of  risk  as  recognized  in 
the  Federal  court,  which   is  that  a 


servant  majr  assume  the  risks  even  of 
the  employer's  negligence,  although 
the  doctrine  in  the  state  was  to  the 
contrary. 

And  in  Hinson  v.  Atlanta  &  C.  Air 
Line  R.  Co.  (1916)  172  N.  C.  646,  90 
S.  E.  772,  it  was  held  that  under  the 
facts  of  the  case  the  employee  assumed 
the  risk,  and  consequently  was  not  en- 
titled to  recover;  the  court,  however, 
had  previously  found  that  there  was 
no  negligence  chargeable  to  the  com- 
pany* 

The  Indiana  appellate  court  has 
held,  in  an  action  under  the  Federal 
act,  that  an  employee  cannot  be  held 
to  have  assumed  the  risk  of  obeying 
an  order  of  the  employer,  unless  the 
danger  is  so  great  and  imminent  that 
a  reasonably  prudent  man  would  not 
have  assumed  it  Vandalia  R.  Co.  v. 
Kendall  (1918)  —  Ind.  App.  — ,  119  N. 
E.  860. 

It  would  seem  that,  under  the  In- 
diana rule,  if  an  employee  is  injured 
while  obeying  a  direct  command  of  the 
employer,  and  such  injury  is  caused 
by  the  negligence  of  the  employer,  or 
any  of  his  agents,  the  employee's  con- 
duct in  obeying  the  command  of  the 
employer  will  not  in  any  case  bar  a 
recovery,  but  will  only  tend  to  reduce 
the  damages  recoverable. 

If,  however,  the  employee  acts  as  a 
reasonably  prudent  person  would  not, 
he  is  guilty  of  contributory  negligence, 
so  that  it  would  seem  that,  under  the 
Indiana  'rules,  if  an  employee  is  in- 
jured while  obeying  a  direct  command 
of  the  employer,  and  such  injury  is 
caused  by  the  negligence  of  the  em- 
ployer, or  any  of  his  agents,  the  em- 
ployee would  be  entitled  to  recover 
full  damages  unless  he  himself  were 
guilty  of  negligence ;  and,  if  guilty  of 
negligence,  his  conduct  in  obeying  the 
command  of  the  employer  would  not 
bar  a  recovery,  but  would  only  reduce 
the  damages  recoverable.  Southern  R. 
Co.  V.  Lloyd  (1916)  239  U.  S.  496,  60 
L.  ed.  402,  J6  Sup.  Ct.  Rep.  210. 

It  has  been  said  that,  as  construed 
by  the  United  States  Supreme  Court, 
contributory  negligence  ia  the  omis- 
sion of  the  employee  to  use  those  pre- 
cautions for  his  safety  which  ordinary 
prudence  required.    Charleston  &  W. 
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C.  R.  Co.  V.  Sylvester  (1915)   17  Ga. 
App.  85,  86  S.  E.  275. 

Beyond  doubt,  all  of  the  state  courts 
would  agree  to  such  a  definition  of 
contributory  negligence,  and  conse- 
quently we  find  no  cases  among  the 
state  courts  which  differ,  as  a  matter 
of  law,  from  what  constitutes  contrib- 
utory negligence  under  the  Federal 
act. 

The  Federal  statute  expressly  pro- 
vides that  contributory  negligence  will 
not  bar  a  recovery,  but  merely  tends 
to  diminish  the  damages  recoverable, 
and  this  is  true,  although  the  negli- 
gent character  of  the  employee's  con- 
duct was  such  that  under  the  state 
law  he  would  be  guilty  of  a  criminal 
offense. 

Thus,  it  has  been  held  that  an  em- 
ployee's right  of  action,  based  upon 
the  Federal  Employers'  Liability  Act 
and  the  Federal  Safety  Appliance 
Acts,  is  not  affected  in  any  way  by  con- 
tributory negligence  upon  his  part, 
although  it  is  of  such  a  character  as 
to  amount  to  a  criminal  offense  or  a 
misdemeanor  under  the  state  laws, 
since  the  Federal  acts  are  supreme 
and  the  state  legislation  must  yield 
thereto,  and  under  the  Federal  acts 
mentioned,  an  employee  will  not  be 
considered  guilty  of  contributory  neg- 
ligence where  the  failure  of  the  com- 
pany to  observe  Federal  statutes  for 
the  benefit  of  employees  contributed  to 
the  injuYy.  Spokane  &  I.  E.  R.  Co.  v. 
Campbell  (1916)  241  U.  &  497,  60  L. 
ed.  1125,  36  Sup.  Ct.  Rep.  683,  12  N. 
C.  C.  A.  1083. 

It  has  been  held  that  evidence  of 
contributory  negligence  was  improp- 
erly excluded  in  an  action  under  the 
Federal  act,  although  contributory 
negligence  was  not  pleaded,  and  the 
evidence  was  tendered  without  any 
statement  that  it  was  offered  solely 
for  the  purpose  of  mitigating  damages, 
where  there  was  no  settled  local  rule 
requiring  counsel,  without  inquiry  by 
the  court,  to  announce  in  advance  the 
purpose  for  which  evidence  was  ten- 
dered. Kansas  City  Southern  R.  Co. 
V.  Jones  (1916)  241  U.  S.  181,  60  L. 
ed.  943,  36  Sup.  Ct.  Rep.  513,  reversing 
the  judgment  of  the  Louisiana  su- 
12  A.L.R.— 45. 


preme  court  in  (1915)  137  La.  178,  68 
So.  401,  11  N.  C.  C.  A.  43. 

The  burden  of  proving  contributory 
negligence  on  the  part  of  the  employee 
rests  upon  the  employer,  in  accordance 
with  the  rule  of  the  Federal  court, 
since  this  is  not  a  mere  question  of 
state  procedure. 

The  question  of  the  burden  of  proof 
respecting  contributory  negligence,  in 
a  suit  brought  in  a  state  court  under 
the  Federal  Employers'  Liability  Act, 
is  to  be  determined  according  to  the 
rules  in  the  Federal  court,  which  place 
the  burden  on  the  defendant,  and  not 
according  to  any  rule  of  procedure 
which  imposes  that  burden  on  the 
plaintiff.  Central  Vermont  R.  Co.  v. 
White  (1915)  238  U.  S.  507,  59  L.  ed. 
1433,  35  Sup.  Ct.  Rep.  865,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265.  The 
court  here  said:  "But  the  United 
States  courts  have  uniformly  held  that, 
as  a  matter  of  general  law,  the  burden 
of  proving  contributory  negligence  is 
on  the  defendant.  The  Federal  courts 
have  enforced  that  principle  even,  in 
trials  in  states  which  hold  that  the 
burden  is  upon  the  plaintiff.  .  .  . 
Congress  in  passing  the  Federal  Em- 
ployers' Liability  Act  evidently  intend- 
ed that  the  Federal  statute  should  be 
construed  in  the  light  of  these  and 
other  decisions  of  the  Federal  courts." 

And  in  CJrugley  v.  Grand  Trunk  R. 
Co.  (1919)  —  N.  H.  — ,  108  Atl.  293, 
it  was  held  that  the  Federal  rule  as 
to  burden  of  proof  upon  the  issue  of 
contributory  negligence  is  that  it  is 
not  a  mere  matter  of  procedure,  but 
of  substantive  law,  and  that,  in  a  suit 
under  the  Federal  Employers'  Liabil- 
ity Act,  the  Federal  rule  applies  and 
governs,  although  the  suit  is  in  a  state 
court  where  the  local  rule  is  different. 

And  to  the  same  effect  is  Holmberg 
v.  Lake  Shore  &  M.  S.  R.  Co.  (1915) 
188  Mich.  605,  155  N.  W.  504. 

It  has  been  held  that  a  ruling  of  the 
highest  state  court,  in  an  action 
brought  under  the  Federal  act,  that 
no  issue  as  to  assumption  of  risk  was 
made  or  submitted  to  the  trial  court, 
and  that  therefore,  under  the  state 
practice,  no  question  concerning  that 
subject  was  presented  on  appeal,  de- 
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nied  no  right  of  a  Federal  character 
which  may  be  reviewed  in  the  Federal 
Supreme  Court  on  writ  of  error  to  the 
state  court.  Southern  R.  Co.  v.  Lloyd 
ri916)  239  U.  S.  496,  60  L.  ed.  402,  36 
Sup.  Ct.  Rep.  210. 

IV.  Construction  of  proviMon  eliminat' 
ing  c(mtributory  negligence  and  as- 
sumption  of  risk. 

The  Federal  statute  provides  that 
neither  contributory  negligence  nor 
assumption  of  risk  shall  be  available 
as  a  defense,  where  the  violation  by 
the  employer  of  "any  statute"  enacted 
for  the  safety  of  the  employee  contrib- 
uted to  the  injury  or  death  of  such  em- 
ployee. The  Federal  Supreme  Court 
has  held  that  the  phrase  "any  statute" 
refers  only  to  Federal  statutes,  such 
as  the  Safety  Appliance  Acts  and  the 
Hours  of  Service  Act,  and  that  conse- 
quently a  state  statute  abolishing  as- 
sumption of  risk  as  a  bar  to  an  action 
by  a  railway  employee  for  an  injury 
attributable  to  defective  appliances 
furnished  by  the  employer  did  not  ap- 
ply. Seaboard  Air  Line  R.  Co.  v. 
Horton  (1914)  233  U.  S.  492,  58  L.  ed. 
1062,  L.R.A.1915C,  1,  84  Sup.  Ct.  Rep. 
635,  Ann.  Cas.  1915B,  475,  8  N.  C.  C. 
A.  834. 

And  a  contrary  decision  in  the 
Washington  supreme  court  in  Opsahl 
v.  Northern  P.  R.  Co.  (1914)  78  Wash. 
197,  138  Pac.  681,  must  be  considered 
as  overruled.  Mr.  Justice  Pitney  in 
his  opinion  in.  the  Horton  Case  (U.  S.) 
supra,  said :  "It  is  not  to  be  conceived 
that,  in  enacting  a  general  law  for  es- 
tablishing and  enforcing  the  respon- 
sibility of  common  carriers  by  railroad 
to  their  employees  in  interstate  com- 
merce. Congress  intended  to  permit  the 
legislatures  of  the  several  states  to 
determine  the  effect  of  contributory 
negligence  and  assumption  of  risk,  by 
enacting  statutes  for  the  safety  of  em- 
ployees, since  this  would  in  effect  rel- 
egate to  state  control  two  of  the  es- 
sential factors  that  determine  the 
responsibility  of  the  employer," 

And  the  Horton  Case  (U.  S.)  supra, 
was  cited  or  quoted  in  Cincinnati,  H. 
&  D.  R.  Co.  V.  Gross  (1916)  —  Ind. 
App.  — ,  111  N.  E.  653,  and  Sroiegil  v. 


Great  Northern  R.  Co.  (1917)  165  Wis. 
57,  160  N.  W.  1057. 

And  in  Smithson  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (1916)  174  Cal.  148,  162 
Pac.  Ill,  it  was  held  that  the  words 
"any  statute,"  as  used  in  the  Federal 
act,  in  the  provisions  eliminating  the 
defenses  of  contributory  negligence 
and  assumption  of  risk  in  cases  where 
the  violation  by  the  carrier  of  "any 
statute"  enacted  for  the  benefit  of  the 
employee  contributed  to  the  injury, 
was  held  to  mean  any  statute  enacted 
by  Congress,  and  not  statutes  enacted 
by  the  states.  And  it  was  consequent- 
ly held  that  violation  by  a  carrier  of 
the  California  statute,  providing  that 
no  minor  under  the  age  of  eighteen 
years  shall  be  employed  or  permitted 
to  work  between  the  hours  of  10 
o'clock  in  the  evening  and  5  o'clock  in 
the  morning,  did  not  have  the  effect  of 
eliminating  the  defenses  of  contrib- 
utory negligence  and  assumption  of 
risk. 

It  has  also  been  held  that  the  viola- 
tion of  a  municipal  ordinance  is  not 
the  violation  of  a  statute  which,  under 
the  'Federal  act,  takes  from  the  em- 
ployers the  defense  of  assumption  of 
risk.  Mitchell  v.  Louisville  &  N.  R.  Co. 
(1915)  194  IIL  App.  77. 

F«  Application  of  state  law  where  it  i» 
simUar  to  Federal, 

Upon  the  trial  in  some  actions  under 
the  Federal  act,  the  principles  of  the 
state  law  have  been  applied,  and  it 
has  been  held  that  there  was  no  error 
where  the  state  law  was  similar  to  the 
Federal  act,  and  particularly  where  it 
was  more  favorable  to  the  appellant 
than  was  the  Federal  act  which  should 
have  been  applied. 

Thus  it  has  been  held  that  the  ques- 
tion whether  state  or  congressional 
legislation  governs  a  personal-injury 
action  brought  by  an  employee  against 
an  electric  railway  company  need  not 
be  determined  by  the  Supreme  Court 
on  writ  of  error  to  a  state  court  to  re- 
view a  judgment  in  favor  of  the  em- 
ployee, where  the  state  and  Federal 
statutes  are  so  similar  that  the  railway 
company's  liability  does  not  appear  to 
be  affected  by  the  question,  which  of 
them  governed  the  case.    Kansas  City 
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Western  R.  Co.  v.  McAdow  (1916)  240 
U.  S.  51,  60  L.  ed.  520,  36  Sup.  Ct.  Rep. 
252,  11  N.  C.  C.  A.  857. 

And  it  has  been  held  that  the  rejec- 
tion of  evidence  as  to  the  interstate 
character  of  the  railway  and  of  the 
employment,  offered  for  the  purpose 
of  making  the  Federal  act  applicable 
to  a  personal-injury  action  brought 
against  the  railway  company,  if  error, 
does  not  require  the  reversal  of  a  judg- 
ment in  favor  of  the  employee,  where 
the  company's  position  was  made  no 
worse  because  the  case  was  tried  up- 
on the  hypothesis  that  the  state  law 
governed.  Chicago  &  N.  W.  R.  Co.  v. 
Gray  (1915)  237  U.  S.  399,  59  L.  ed. 
1018, 36  Sup.  Ct.  Rep.  620,  9  N.  C.  C.  A. 
452. 

And  it  has  been  held  that  error  in 
submitting  a  case  to  the  jury  as  if  the 
state  Employers'  Liability  Act,  rather 
than  the  Federal  act,  applied,  did  not 
require  the  reversal  of  a  judgment  in 
favor  of  the  plaintiff,  where,  on  the 
only  material  point  in  which  the  two 
acts  differed,  the  state  act  was  more 
favorable  to  the  employer  than  was 
the  act  of  Congress.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Wright  (1916)  239  U.  S. 
548, 60  L.  ed.  481,  36  Sup.  Ct.  Rep.  185. 

And  in  an  action  based  upon  the 
Federal  act  the  defendant  railroad 
company  is  not  harmed  by  an  instruc- 
tion under  a  state  law  which  makes 
contributory  negligence  a  bar  to  the 
action.  Grand  Trunk  Western  R.  Co. 
V.  Thrift  Trust  Co.  (1917)  —  Ind.  App. 
— ,  115  N.  B.  685,  rehearing  denied  in 
(1917)  —  Ind.  App.  — ,  116  N.  E.  756.  ' 

In  Harris  v.  St.  Louis  &  S.  F.  R.  Co. 
(1917)  —  Mo.  App.  — ,  200  S.  W.  Ill, 
where  the  case  was  tried  upon  the 
theory  that  if  the  employee  had  been 
guilty  of  contributory  negligence  there 
could  be  no  recovery  at  all,  it  was  held 
that  a  judgment  for  the  plaintiff 
should  not  be  reversed  because  the 
trial  judge  did  not  instruct  the  jury 
that,  if  the  plaintiff  had  been  guilty  of 
contributory  negligence,  it  was  their 
duty  to  reduce  the  verdict  in  propor- 
tion to  the  amount  of  negligence  at- 
tributable to  the  employee. 

And  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Ward  (1918)  —  Okla.  — ,  173  Pac.  212, 
instructions  to  the  effect  that  contrib- 


utory negligence  was  a  bar  to  the  serv- 
ant's recovery,  under  the  terms  of  the 
Federal  act,  was  held  an  incorrect 
statement  of  the  law,  but,  being  error 
in  the  master's  favor,  it  was  held  in- 
sufficient ground  for  the  reversal  of  a 
judgment  based  upon  the  master's  neg- 
ligence. 

VI.  Action  under  hoth  laws. 

It  is  proper  practice  in  New  York 
to  draw  a  complaint  so  as  to  enable  the 
plaintiff  to  recover,  either  under  the 
Federal  act,  or  under  the  Employers' 
Liability  Act  of  the  state,  or  under  the 
common  law  of  the  state,  according  as 
the  evidence  admits,  and  the  trial 
judge  is  right  in  submitting  the  case 
to  the  jury,  if  a  cause  of  action  is  de- 
veloped under  either  law.  Delaware, 
L.  &  W.  R.  Co.  V.  Yurkonis  (1915)  137 
C.  C.  A.  23,  220  Fed.  429,  writ  of  error 
dismissed  in  (1915)  238  U.  S.  439,  59 
L.  ed.  1397,  35  Sup.  Ct.  Rep.  902,  writ 
of  certiorari  dismissed  in  (1915)  239 
U.  S.  652,  60  L.  ed.  486,  S6  Sup.  Ct. 
Rep.  160. 

And  a  similar  view  has  been  ex- 
pressed by  the  South  Carolina  court. 
Koennecke  v.  Seaboard  Air  Line  R.  Co. 
(1915)  101  S.  C.  86,  85  S.  E.  374,  where 
the  court  said  that  there  did  not  ap- 
pear to  be  any  sound  reason  why  a 
plaintiff  might  not  set  up  in  his  com- 
plaint the  same  cause  of  action  under 
the  state  law,  and  also  under  the  Fedr 
eral  law,  stating  it  separately,  and 
try  it  under  the  law  which  the  proof 
showed  to  be  applicable;  and  further 
said:  "Where  the  cause  of  action  is 
so  alleged,  the  parties  would  come  to 
trial  prepared  to  meet  the  issues 
which  might  arise  under  each  aspect 
of  the  case.  There  is  no  inherent  dif- 
ficulty in  this  method  of  procedure, 
and  it  will  greatly  facilitate  the  trial 
of  such  cases  and  promote  the  ends  of 
justice.  Doubtless  in  most  cases  the 
evidence  will  clearly  settle  the  ques- 
tion whether  the  state  or  Federal  law 
is  applicable.  But  when,  under  prop- 
er allegations  of  the  complaint  or 
answer  and  the  evidence  adduced, 
there  is  an  issue  of  fact  whether  the 
state  or  Federal  law  is  applicable,  the 
case  should  be  submitted  to  the  jury 
under  proper  instructions  as  to  both 
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aspects  of  them,  so  that  the  jury  may 
render  their  verdict  under  the  one  or 
the  other,  as  they  may  find  the  facts." 

But  where  the  evidence  makes  it 
entirely  clear  that  the  plaintiff  was 
not  engaged  in  interstate  commerce 
so  as  to  be  within  the  protection  of 
the  Federal  act^  counts  in  the  com- 
plaint based  upon  that  statute  are  to 
be  considered  as  eliminated.  Louis- 
ville &  N.  R.  Co.  V.  Carter  (1915)  195 
Ala.  882,  70  So.  655,  Ann.  Cas.  1917E, 
292 ;  Mathews  v.  Alabama  6.  S.  R.  Co. 
(1917)  200  Ala,  251,  76  So.  17. 

There  are  not  two  causes  of  action, 
one  under  the  Federal  statute  and  one 
under  the  state  statute;  one  or  the 
other  applies  to  the  exclusion  of  the 
other. 

And  it  is  error  to  treat  a  complaint 
as  alleging  two  separate  causes  of  ac- 
tion, although,  in  form,  it  sets  forth 
a  cause  of  action  under  the  state  act 
and  another  under  the  Federal  act. 
Chrosciel  v.  New  York  C.  &  H.  R.  R. 
Co.  (1916)  174  App.  Div.  175,  159 
N.  Y.  Supp.  924. 

And  the  defendant  loses  no  right 
under  the  Federal  act,  merely  because 
the  plaintiff* pleads  both  statutes. 

Accordingly,  if  it  is  shown  that  the 
injury  was  received  in  interstate  com- 
merce, the  defendant  is  entitled  to  in- 
sist upon  the  applicable  Federal  law 
as  the  exclusive  measure  of  its  liabil- 
ity, and  it  does  not  lose  this  right 
merely  because  the  plaintiff  had  seen 
fit  to  present  the  claim  in  an  alter- 
native way,  by  means  of  separate 
counts.  Osborne  .v.  Gray  (1916)  241  • 
U.  S.  16,  60  L.  ed.  865,  36  Sup.  Ct.  Rep. 
486. 

And  although  the  complaint  de- 
clares under  the  Federal  law,  a  fail- 
ure to  sustain  it  under  such  law  is 
not  fatal,  and  recovery  may  still  be 
had  under  the  state  law,  if  the  plead- 
ings and  proof  are  sufficient  under 
such  state  law.  Alexander  v.  Great 
Northern  R.  Co.  (1916)  51  Mont.  565, 
L.R.A.1918E,  862,  154  Pac.  914. 

And  the  setting  forth  in  terms  of 
the  state  Wrongful  Death  Statute  in 
the  petition  does  not  mitigate  against 
the  view  that  the  case  is  one  arising 
under  the  Federal   act.     Stafford  v. 


Norfolk  &  W.  R.  Co.  (1913)  202  Fe4 
605. 

It  has  been  held  in  Kentucky  that,  if 
the  plaintiff  sets  up  in  his  complaint 
a  cause  of  action  under  both  the  Fed- 
eral and  the  state  law,  he  should  be 
required  to  elect  whether  he  will  pro- 
ceed under  the  one  or  the  other.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Clarke 
(1916)  169  Ky.  662,  185  S.  W.  94. 

And  in  that  state  where  the  com- 
plaint alleges  a  cause  of  action  under 
the  state  law  and  also  under  the  Fed- 
eral act,  it  is  the  proper  practice  to 
require  the  plaintiff  to  elect  the  law 
under  which  he  desires  to  prosecute 
the  case.  Thompson  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  (1915)  165  Ky.  256. 
176  S.  W.  1006,  Ann.  Cas.  1917A,  1266. 

But  a  failure  to  require  a  plaintiff 
to  elect  whether  he  will  proceed  under 
the  Federal  act,  or  under  the  state 
law,  is  not  reversible  error,  where  all 
the  evidence  offered  by  the  employer 
as  to  all  of  the  defenses  set  up  was 
fully  heard.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Clarke  (Ky.)  supra. 

In  Kentucky,  it  is  error  to  submit 
the  case  to  the  jury  as  under  the  Fed- 
eral act,  notwithstanding  the  evidence 
shows  that  that  act  is  applicable, 
where  the  petition  was  drawn  strictly 
under  the  state  act  and  no  amendment 
was  made.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Tucker  (1916)  168  Ky.  144, 
181  S.  W.  940. 

But  the  plaintiff  should  have  leave 
to  amend  his  complaint  to  conform  to 
the  laws  of  the  state,  if  he  desires  it. 

Thus  it  has  been  held  that  where 
the  evidence  does  not  bring  an  action 
within  the  provision  of  the  Federal 
act,  under  which  it  was  instituted, 
but  does  establish  the  employee's 
right  to  recover  under  the  law  of  the 
state,  the  trial  court  should  give  him 
leave  to  amend  his  petition  to  conform 
to  the  laws  of  state,  and  to  the  proof, 
and  upon  the  filing  of  such  amend- 
ment the  case  should  be  submitted  to 
the  jury  under  instructions  applying 
the  law  of  the  state.  Schaeffer  v. 
Illinois  C.  R.  Co.  (1916)  172  Ky.  337, 
189  S.  W.  237. 

And  it  has  been  held  that  a  mistak- 
en allegation  of  the  petition  that  the 
injury    occurred    in    interstate   com- 
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mcrce  might  be  withdrawiir  and  the 
pleadings  otherwise  made  to  conform 
to  the  proof  by  the  filing  of  an  amend- 
ed petition,  and  that  this  might  be 
done  after  the  appellate  court  had  re- 
versed a  judgment  for  the  plaintiff, 
based  on  an  erroneous  instruction,  as 
to  the  applicability  of  the  Federal 
act.  Illinois  C.  R.  Co.  v.  Kelly  (1916) 
167  Ky.  745,  181  S.  W.  375. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V,  Hansford  (1917)  173  Ky.  126,  190 
S.  W.  690,  where  the  plaintiff  failed 
to  establish  his  case  under  the  Fed- 
eral act  by  admitting  every  fact  shown 
by  the  plaintiff's  evidence  to  be  true, 
as  well  as  all  reasonable  inferences 
that  could  be  drawn  therefrom,  it  was 
held  that  the  defendant's  motion  for 
a  peremptory  instruction  should  have 
been  sustained,  unless  the  plaintiff 
asked  to  amend  his  petition  to  con- 
form to  the  proof  at  any  time  before 
the  submission  of  the  case  to  the  jury, 
by  showing  that  the  plaintiff's  cause 
of  action  arose  under  the  common  Uw 
of  the  state. 

VII.  Election  of  remedies. 

Inasmuch  as  the  Employers'  Liabil- 
ity Act  supersedes  all  state  legisla- 
tion, an  employee  who  has  a  right  of 
action  under  that  statute  has  but  one 
remedy,  and  he  is  not,  by  bringing  and 
discontinuing  an  action  at  common 
law,  or  under  a  state  statute,  barred 
by  the  doctrine  of  election  of  remedies 
from  subsequently  bringing  his  action 
under  the  Federal  statute.  Hogan  v. 
New  York  C.  &  H.  R.  R.  Co.  (1915)  139 
C.  C.  A.  328,  223  Fed.  890,  12  N.  C.  C. 
A.  1050. 

And  in  a  case  in  which  the  Federal 
Employers'  Liability  Act  applies,  the 
plaintiff  does  not  lose  his  remedy  un- 
der that  act  by  attempting  to  pursue 
a  remedy  under  the  state  Compensa- 
tion Act.  Waters  v.  Guile  (1916)  148 
C.  C.  A.  298,  234  Fed.  532. 

And  the  doctrine  of  election  of  rem- 
edies has  no  application  in  a  case  in 
which  the  plaintiff  was  seeking  com- 
pensation in  the  state  court,  and  a 
previous  complaint  under  the  Federal 
Employers'  Liability  Act  had  been 
dismissed  on  demurrer,  because  it  ap- 
peared that  the  employee  was  not  en- 


gaged in  interstate  commerce  at  the 
time  of  his  injury..  Jackson  v.  Indus- 
trial Bd.  (1917)  280  111.  526,  117  N. 
E.  705. 

And  a  decision  on  appeal  that  the 
plaintiff  had  no  cause  of  action  under 
the  Federal  statute  does  not  preclude 
him  from  seeking  his  remedy  under 
the  state  law,  if  he  has  any,  upon  the 
return  of  the  case  to  the  trial  court. 
Chesapeake  &  0.  R.  Co.  v.  Harmon 
(1917)   174  Ky.  850,  192  S.  W.  817. 

And  a  judgment  against  a  plaintiff 
in  a  suit  brought  under  the  Federal 
Employers'  Liability  Act  is  no  bar  to 
an  action  under  a  state  Compensation 
Act  for  the  same  injury,  where  it  is 
determined  that  the  party  injured 
was  not  engaged  in  interstate  com- 
merce at  the  time  of  the  injury.  Jack- 
son v.  Industrial  Bd.  (111.)  supra. 

But  where  the  conditions  of  the 
Federal  Liability  Act  are  met,  an  op- 
portunity to  elect  between  the  Federal 
and  state  remedies  is  not  afforded. ' 
Vickery  v.  New  London  Northern  R. 
Co.  (1914)  87  Conn.  634,  89  Atl.  277. 

In  some  jurisdictions,  the  local 
practice  permits  the  court  to  elim- 
inate unnecessary  allegations  in  a 
petition  filed  under  the  Federal  law, 
and  to  submit  the  case  to  the  jury 
under  the  state  law  without  an 
amendment  of  the  pleading,  where  the 
petition,  after  the  elimination,  still 
states  a  cause  of  action  under  the 
state  law.  Cincinnati,  N.  0.  &,  T.  P. 
R.  Co.  V.  Tucker  (1916)  168  Ky.  144, 
181  S.  W.  940,  citing  Wabash  R.  Co.  v. 
Hayes  (1914)  234  U.  S.  86,  58  L.  ed. 
1226,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  C. 
A.  224. 

It  has  been  held  that  unusual  diffi- 
culties and  uncertainties  which  may 
have  confronted  the  plaintiff  in  bring- 
ing an  action  for  the  benefit  of  the 
parents  of  an  adult  employee  will  not 
justify  the  Federal  Supreme  Court  in 
remanding  the  cause  for  a  new  trial, 
upon  the  declaration  being  so  amend- 
ed as  to  include  an  allegation  as  to 
.  pecuniary  loss  to  the  parents,  where 
the  courts  below  committed  no  error 
of  which  just  complaint  can  be  made, 
and  the  plaintiff  expresly  rejected  the 
opportunity  to  amend,  afforded  in  the* 
courts  below.    Garrett  v.  Louisville  & 
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N.  R.  Co.  (1914)  235  U.  S.  308,  59  L. 
ed.  242,  35  Sup.  Ct.  Rep.  32. 

While  a  plaintiff  pleading  only  a 
common-law  right  of  action  against  a 
railroad  company  cannot  invoke  the 
Federal  act,  the  company  in  its  de- 
fense may  rely  upon  the  act,  if  it  can 
show,  or  the  testimony  afforded  by 
the  plaintiff  shows,  that  it  was  en- 
gaged in  interstate  commerce  at  the 
time  the  plaintiff  was  injured.  Ho- 
garty  v.  Philadelphia  &  R.  R.  Co. 
(1916)  255  Pa.  236,  8  L.R.A.  1386,  99 
Atl.  741. 

The  burden  of  proof  that  an  em- 
ployee is,  at  the  time  of  his  injury, 
engaged  in  interstate  commerce,  falls 
upon  the  defendant,  where  he  relies 
upon  the  Federal  statute  to  defeat 
the  plaintiff's  cause  of  action,  which 
was  based  upon  the  Federal  law. 
Zavitovsky  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1915)  161  Wis.  461,  154  N.  W. 
974. 

It  must  be  shown  that  the  employee 
was,  at  the  time  of  the  injury,  actually 
engaged  in  interstate  commerce,  be- 
fore his  legal  representative  may  re- 
cover under  the  Federal  act,  and  this 
is  so  even  in  cases  where  it  is  affirm- 
atively pleaded  that  the  carrier  was 
engaged  in  interstate  commerce.  Ft. 
Worth  &  R.  G.  R.  Co.  v.  Bird  (1917) 
—  Tex.  Civ.  App.  — ,  196  S.  W.  597, 
reversed  on  other  grounds  in  (1918) 
109  Tex.  323,  207  S.  W.  518. 

And  in  Chicago,  R.  I.  &  P.  R.  Co.  v, 
Felder  (1916)  56  Okla.  220,  155  Pac. 
529,  it  was  held  that  the  question 
whether  the  Federal  act  applied  or 
not  was  not  to  be  determined  solely 
upon  the  allegations  of  the  petition, 
but  by  the  character  of  the  employ- 
ment at  the  time  of  the  accident. 
And  in  Cobbett  v.  Boston  &  M.  R.  Co. 
(reported  herewith)  ante,  683,  it  is 
said  that  the  facts,  and  not  the  plead- 
ings, determine  whether  the  wrong 
done  in  any  given  case  gives  a  right 
to  recover  under  the  Federal  or  state 
statute. 

In  CoRBETT  V.  Boston  &  M.  R.  Co. 
(reported  herewith)-  it  was  held  that 
a  woman  suing  in  her  individual  right 
as  widow  of  her  deceased  husband 
under  a  state  Employers'  Liability 
Act,  and  as  administratrix  under  the 


Federal  act,  cannot  be  compelled  to 
elect  which  action  she  will  pursue, 
where  deceased  was  engaged  in  both 
interstate  and  intrastate  commerce, 
until  the  evidence  develops  in  which 
employment  the  injury  occurred.  The 
court  observed  that  it  was  not  neces- 
sary to  decide  whether  an  instance 
might  arise  where  a  plaintiff  could 
be  compelled  to  elect  before  the  evi- 
dence is  closed,  nor  whether  at  the 
close  of  the  evidence  an  election  could 
or  ought  to  be  required  by  the  trial 
court. 

See  also  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Clarke,  and  Thompson  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  under 
§  VI. 

VIJJ.  Time  uHthin  which  action  must  be 

ccn^m.enced,. 

The  subject  of  amending  a  com- 
plaint, after  the  limitation  period  has 
expired,  so  as  to  come  within  the  Fed- 
eral Employers'  Liability  Act,  as 
changing  the  cause  of  action,  is  con- 
sidered in  the  annotation  in  8  A.L.R. 
1405. 

The  Federal  statute  provides  that 
no  action  shall  be  maintained  under 
the  act,  unless  commenced  within  two 
years  from  the  day  the  cause  of  ac- 
tion accrues.  This  provision  operates 
as  a  limitation  of  the  liability  created 
by  the  act,  and  not  of  the  remedy,  and 
consequently  the  period  cannot  be  ex- 
tended by  a  provision  in  a  state  stat- 
ute extending  the  time  for  conmienc- 
ing  a  new  action,  after  an  action  has 
been  dismissed,  otherwise  than  on  the 
merits. 

Thus,  it  has  been  held  that  a  pro- 
vision of  a  state  statute  that  when  an 
action  is  commenced  in  due  time,  and 
the  plaintiff  fails  otherwise  than  on 
the  merits,  a  new  action  can  be  com- 
menced within  one  year,  does  not  save 
an  action  brought  under  the  Federal 
Employers'  Liability  Act  more  than 
two  years  after  the  cause  of  action 
arose,  although  such  action  was 
brought  within  one  year  after  ano^er 
action,  properly  brought,  had  been 
dismissed  otherwise  than  on  the 
merits.  Norton  v.  Erie  R.  Co.  (1917) 
167  N.  Y.  Supp.  177. 

And  a  state  statute  providing  that 
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if  an  action  is  commenced  within  the 
proper  time,  and  a  judgment  or  decree 
is  rendered  against  the  plaintiff  upon 
any  ground  not  concluding  his  right 
of  action,  he  may  commence  a  new 
action  within  one  year  thereafter,  has 
been  held  inapplicable  to  an  action 
under  the  Federal  statute,  and  it  was 
held  that  a  new  action  commenced 
within  one  year  after  the  plaintiff  had 
submitted  to  a  voluntary  nonsuit 
must  be  dismissed,  where  the  second 
action  was  not  begun  within  two  years 
from  the  time  the  cause  of  action  ac- 
crued. Vaught  V.  Virginia  &  S.  W.  R. 
Co.  (1915)  132  Tenm  679,  179  S.  W, 
314.  The  court  said:  "While  the 
question  has  not  been  directly  dis- 
posed of,  so  far  as  we  know,  upon 
reason  it  cannot  be  true  that  there 
must  be  different  rules  of  limitation 
in  the  states,  depending  upon  state 
statutes  extending  time  or  granting  a 
saving  of  limitation.  The  conclusion 
is  inevitable  that  the  Federal  govern- 
ment did  not  intend  for  the  limitation 
of  this  right  to  be  changed  or  altered 
by  the  statute  of  any  particular 
state." 

And  in  Belch  v.  Seaboard  Air  Line 
R.  Co.  (1918)  176  N.  C.  22,  96  S.  E. 
640,  it  was  held  that  in  an  action 
based  upon  the  Federal  act  a  provi- 
sion of  the  state  Statute  of  Limita- 
tions, to  the  effect  that  an  action  oth- 
erwise barred  may  be  maintained  if 
commenced  within  twelve  months  aft- 
er nonsuit,  had  no  application. 

A  state  law  that  an  action  shall  be 
deemed  to  have  been  commenced  at 
the  time  when  the  complaint  is  filed 
in  the  clerk's  office  has  been  held 
controlling,  in  an  action  brought 
under  the  Federal  act,  and  that  a  com- 
plaint should  be  dismissed  where  such 
filing  did  not  occur  within  two  years 
after  the  cause  of  action  had  accrued, 
although  the  complaint  had  been 
served  upon  the  respondent  within 
the  two  years'  limitation.  Murker  v. 
Northern  P.  R.  Co.  (1917)  95  Wash. 
280,  163  Piac.  756. 

IX.  Camman-law  right  of  father  to  re- 
caver  for  injuries  to  minor  child. 

The  common-law  right  of  a  father 
of  a  ninor  employee  of  an  interstate 


railway  company,  injured  through  the 
latter's  negligence  while  he  was  em- 
ployed in  interstate  commerce,  to  sue 
the  company  on  account  of  expenses 
incurred  for  medical  attention  to  his 
son,  and  for  the  loss  of  the  latter's 
services,  did  not  survive  the  enact- 
ment of  the  Federal  act,  in  which 
Congress  declared  when,  how  far,  and 
to  whom  such  carriers  shall  be  liable 
on  account  of  accidents  to  employee, 
in.  the  specified  class.  New  York  C. 
&  H.  R.  R.  Co.  V.  Tonsellito  (1917) 
244  U.  S.  360,  61  L.  ed.  1194,  37  Sup. 
Ct.  Rep.  620,  14  N.  C.  C.  A.  1072. 

And,  following  the  decision  in  the 
Tonsellito  Case,  it  was  held  in  Smith 
V.  Lusk  (1917)  —  Mo.  App.  — ,  198  S. 
W.  434,  that  a  father  could  not  main- 
tain a  suit  for  the  loss  of  services  of 
his  minor  son,  occasioned  by  injuries 
while  an  employee,  engaged  by  a  rail- 
road operating  an  interstate  business. 

But  prior  to  the  final  determination 
of  the  question  by  the  supreme  court,  « 
a  contrary  decision  had  been  reached. 
Nelson  v.  Illinois  C.  R.  Co.  (1915)  173 
Iowa,  161,  155  N.  W.  169;  Tonsellito 
V.  New  York  C.  &  H.  R.  R.  Co.  (1915) 
87  N.  J.  L.  651,  94  Atl.  804,  reversed 
in  (1917)  244  U.  S.  360,  61  L.  ed.  1194, 
37  Sup.  Ct.  Rep.  620,  14  N.  C.  C.  A. 
1072. 

X.  Measure  and  apportionment  of  dam,' 

ages. 

■ 

In  actions  arising  under  the  Fed- 
eral Employers'  Liability  Act  the 
measure  of  damages  is  to  be  deter- 
mined according  to  the  provisions  of 
the  act  itself,  and  the  general  com- 
mon law  as  administered  by  the  Fed- 
eral courts,  unaffected  by  state  legis- 
lation or  the  decisions  of  state  courts.  . 
Laughlin  v.  Kansas  City  Southern  R. 
Co.   (1918)  275  Mo.  459,  205  S.  W.  3. 

The  question  of  the  proper  measure 
of  damages  is  inseparably  connected 
with  the  right  of  action,  and,  in  cases 
arising  under  the  Federal  act,  it  must 
be  settled  according  to  general  prin- 
ciples of  law  as  administered  in  the 
Federal  courts.  Chesapeake  &  0.  R. 
Co.  v.  Kelly  (1916)  241  U.  S.  485,  60 
L.  ed.  1117,  L.R.A.1917F,  367,  36  Sup. 
Ct.  Rep.  630,  13  N.  C.  C-  A.  673. 

And    in    the    following    cases    the 
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amount  of  recovery  under  the  Federal 
statute,  in  case  of  the  death  of  the 
employee,  was  held  not  limited  by  the 
provisions  of  any  state  statute  limit- 
ing recovery  in  actions  for  death. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Devine 
(1915)  239  U.  S.  52,  60  L.  ed.  140,  36 
Sup.  Ct.  Rep.  27;  Hyde  v.  Southern  R. 
Co.  (1908)  31  App.  D.  C.  466;*Thorn- 
bro  v.  Kansas  City,  M.  &  0.  R.  Co. 
(1914)  91  Kan.  684,  139  Pac.  410,  Ann. 
Cas.  1915D,  314;  Griffith  v.  Midland 
Valley  R.  Co.  (1917)  100  Kan.  500,  166 
Pac.  467 ;  South  Covington  &  C.  Street 
R.  Co.  V.  Finan  (1913)  153  Ky.  340, 
155  S.  W.  742;  Nash  v.  Minneapolis 
&  St.  L.  R.  Co.  (1915)  131  Minn.  166, 
154  N.  W.  957;  Grybowski  v.  Erie  R. 
Co.  (1915)  88  N.  J.  L.  1,  95  Atl.  764, 
affirmed  in  (1916)  89  N.  J.  L.  361,  98 
Atl.  1085;  Norton  v.  Erie  R.  Co. 
(1914)  163  App.  Div.  468,  148  N.  Y. 
Supp.  771. 

And  a  recovery  under  the  Federal 
act  cannot  in  any  way  be  modified  by 
the  state  Workmen's  Compensation 
Act.  Erie  R.  Co.  v.  Linnekogel  (1917) 
160  C.  C.  A.  399,  248  Fed.  389. 

The  statutory  action  of  an  adminis- 
trator is  not  for  the  equal  benefit  of 
each  of  the  surviving  relatives,  for 
whose  benefit  the  suit  was  brought, 
and  though  the  judgment  may  be  for 
a  gross  amount,*  the  interest  of  each 
beneficiary  must  be  measured  by  his 
or  her  individual  pecuniary  loss ;  and 
it  is  for  the  jury  to  apportion  the  re- 
covery between  the  parties  interested 
therein.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mc- 
Ginnis  (1913)  228  U.  S.  173,  57  L.  ed. 
785,  33  Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A. 
806. 

And  it  has  been  held  that  the  re- 
covery under  the  Federal  act  is  not 
to  be  distributed  among  the  benefi- 
ciaries in  accordance  with  the  provi- 
sions of  the  state  statute.  Tobin  v. 
Bruce  (1917)  39  S.  D.  64,  162  N.  W. 
933. 

The  North  Carolina  court,  however, 
has  held  that  the  apportionment  to  be 
made  by  the  jury  is  necessary  only  in 
those  states  in  which  the  statute 
closely  follows  Lord  Campbell's  Act 
and  requires  the  jury  to  apportion  the 
recovery;  that  is,  if  the  state  act  re- 
quires the  apportionment  to  be  made 


in  the  verdict,  the  state  statute  con- 
trols, since  the  Federal  act  made  no 
provision  for  such  apportionment. 

Thus,  in  Re  Stone  (1917)  173  N.  C 
208,  91  S.  E.  852,  15  N.  C.  C.  A.  665, 
the  court  said:  "In  apportionment 
states — Maryland,  Texas,  and  Virgin- 
ia, which  substantially  follow  Lord 
Campbell's  Act — the  recovery  should 
be  apportioned  by  the  jury,  or  other 
appropriate  tribunal.  But  in  nonap- 
portionment  states,  like  North  Car- 
olina and  probably  all  the  other  states 
not  above  named,  while  such  fund 
must  be  distributed  among  the  benefi- 
ciaries designated  by  the  Federal 
statute,  yet  the  amount  going  to  each 
distributee  (if  belonging  to  the  class 
entitled  to  recover,  and  dependent) 
must  be  disbursed  according  to  our 
Statute  of  Distributions." 

And  it  has  been  stated  in  North 
Carolina  that  under  the  Federal  stat- 
ute the  jury  must  find,  as  to  each 
plaintiff,-  what  pecuniary  benefit  he 
or  she  had  reason  to  expect  from  the 
continued  life  of  the  deceased,  and 
that  the  recovery  must  be  limited  to 
compensation  of  those  relatives  in  the 
proper  class,  who  are  shown  to  have 
sustained  such  pecuniary  loss.  Hor- 
ton  V.  Seaboard  Air  Line  R.  Co.  (1918) 
175  N.  C.  472,  95  S.  E.  883,  16  N.  C. 
C.  A.  724. 

And  in  a  North  Carolina  decision  in 
which  the  administrator  and  the  rail- 
road company  had  compromised  the 
claim  for  damages,  and  the  latter  had 
paid  to  the  administrator  a  certain 
sum  for  the  benefit  of  the  widow  and 
only  child  of  the  deceased  employee, 
in  an  action  to  distribute  the  fund,  it 
was  held  that  the  amount  was  to  be 
divided  between  the  two  beneficiaries 
in  accordance  with  the  provisions  of 
the  state  statute, — two  thirds  to  the 
child,  and  one  third  to  the  widow. 
Re  Stone  (N.  C.)  supra. 

In  a  subsequent  case,  however,  the 
same  court  stated  that  this  decision 
was  correct  upon  its  facts,  but  that 
it  was  not  an  action  under  tbe  Federal 
act,  and  expressly  overruled  an  obiter 
in  the  opinion,  which  indicated  that, 
in  case  the  jury  did  not  apportion  a 
recovery  between  the  benefieiaries,  it 
was  to  be  apportioned  in  accordance 
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with  the  provisions  of  the  state  act, 
Horton  v.  Seaboard  Air  Line  R.  Co. 
(N.  C.)  supra. 

It  has  been  held  that  the  local  law 
of  the  state,  but  not  the  common  law 
of  England,  determines  who  are  the 
"next  of  kin"  under  the  Federal  act, 
and  that  therefore,  since  the  "next  of 
kin"  of  an  illesritimate  employee  are, 
under  the  local  law  of  North  Carolina, 
the  children  of  his  deceased  mother 
by  a  marriage  contracted  after  his 
birth,  they  are  such  next  of  kin  under 
the  Federal  act.  Seaboard  Air  Line 
R.  Co.  V.  Kenney  (1916)  240  U.  S.  489, 
60  L.  ed.  762,  36  Sup.  Ct.  Rep.  458. 
Mr.  Chief  Justice  White,  in  his  opin- 
ion, said:  "Plainly  the  statute  con- 
tains no  definition  of  who  are  to  con- 
stitute the  next  of  kin  to  whom  a  right 
of  recovery  is  granted.  But  as, 
speaking  generally,  under  our  dual 
system  of  government,  who  are  next 
of  kin  is  determined  by  the  legislation 
of  the  various  states  to  whose  author- 
ity that  subject  is  normally  commit- 
ted, it  would  seem  to  be  clear  that  the 
absence  of  a  definition  in  the  act  of 
Congress  plainly  indicates  the  pur- 
pose of  Congress  to  leave  the  deter- 
mination of  that  question  to  the  state 
law.  But,  it  is  urged,  as  next  of  kin 
was  a  term  well  known  at  common 
law,  it  is  to  be  presumed  that  the 
words  were  used  as  having  their  com- 
mon-law significance,  and  therefore 
as  excluding  all  persons  not  included 
in  the  term  under  the  common  law; 
meaning,  of  course,  the  law  of  Eng- 
land as  it  existed  at  the  time  of  the 
separation  from  the  mother  country. 
Leaving  aside  the  misapplication  of 
the  rule  of  construction  relied  upon, 
it  is  obvious  that  the  contention 
amounts  to  saying  that  Congress,  by 
the  mere  statement  of  a  class, — that 
is,  next  of  kin,— without  defining 
whom  the  class  embraces,  must  be 
assumed  to  have  overthrown  the  local 
law  of  the  states,  and  substituted 
another  law  for  it." 

A  judgment  under  the  Federal  act, 
which  includes  a  recovery  both  for 
the  decedent's  conscious  pain  and  suf- 
fering and  for  the  pecuniary  loss  sus- 
tained by  the  relatives,  or  next  of  kin. 
for    whose    benefit    the    action    was 


brought,  will  not  be  reversed  by  the 
Federal  Supreme  Court  on  writ  of 
error  to  a  state  court,  because  the 
jury  was  not  required  to  specify  in 
its  verdict  the  amount  awarded  on 
account  of  each  distinct  liability, 
where  the  verdict  seems  in  harmony 
with  the  local  practice,  and  has  been 
approved  by  the  courts  below.  Kan- 
sas  City   Southern   R.   Co.   v.   Leslie 

(1915)  238  U.  S.  599,  59  L.  ed.  1478, 

35  -Sup.  Ct.  Rep.  844. 

It  has  been  held  that  an  action  un- 
der the  Federal  act  for  the  death  of 
a  minor  need  not  be  taken  from  the 
jury  on  the  ground  that  there  was  no 
evidence  of  pecuniary  loss  resulting 
to  the  father,  on  whose  behalf  the 
suit  was  brought,  where,  under  the 
local  law,  a  father  was  entitled  to  the 
earnings  of  his  son  during  minority. 
Minneapolis  &  St.  L.  R.  Co.  v.  Got- 
schall  (1917)  244  U.  S.  66,  61  L.  ed. 
995,  37  Sup.  Ct.  Rep.  598,  14  N.  C.  C. 
A.  865. 

XI,  state  statutes  permitting  verdicts  hy 
less  than  twelve  jurymen. 

State  statutes  providing  for  a  non- 
unanimous  verdict  by  the  jury  are 
held  to  apply  to  actions  under  the 
Federal  Employers*  Liability  Act. 
This  rule  has  been  frequently  assert- 
ed by  the  United  States  Supreme 
Court,  and  by  various  state  courts. 
St.   Louis  &  S.   F.  R.   Co.  v.   Brown 

(1916)  241  U.  S.  223,  60  L.  ed.  966,  36 
Sup.  Ct.  Rep.  602;  Minneapolis  &  St. 
L.  R.  Co.  V.  Bombolis  (1916)  241  U.  S. 
211,  60  L.  ed.  961,  L.R.A.1917A,  86, 

36  Sup.  Ct.  Rep.  595,  Ann.  Cas.  1916E, 
505 ;  Louisville  &  N.  R.  Co.  v.  Stewart 
(1916)  241  U.  S.  261,  60  L.  ed.  989,  36 
Sup.  Ct.  Rep.  586,  affirming  (1915) 
163  Ky.  823,  174  S.  W.  744;  Chesa- 
peake &  0.  R.  Co.  V.  Kelly  (1916)  241 
U.  S.  485,  60  L.  ed.  1117,  L.R.A.1917F, 
367,  36  Sup.  Ct.  Rep.  630,  13  N.  C.  C. 
A.  673;  Minneapolis  &  St.  L.  R.  Co. 
V.  Winters  (1917)  242  U.  S.  353,  61 
L.  ed.  358,  37  Sup.  Ct.  Rep.  170,  Ann. 
Cas.  1918B,  54,  13  N.  C.  C.  A.  1127; 
Chesapeake  &  0.  R.  Co.  v.  Gainey 
(1916)  241  U.  S.  494,  60  L.  ed.  1124, 
36  Sup.  Ct.  Rep.  633;  Louisville  &  N. 
R.  Co.  V.  Hollo  way  (1916)  168  Ky. 
262,  181  S.  W.  1126;  Chesapeake  &  O. 
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R.  Co.  V.  Kornhoff  (1915)  167  Ky.  353, 
180  S.  W.  523 ;  Louisville  &  N.  R.  Co. 
V.  Thomas  (1916)  170  Ky.  145,  185  S. 
W.  840;  Winters  v.  Minneapolis  &  St. 
L.  R.  Co.  (1914)  126  Minn.  260,  148 
N.  W.  106;  St.  Louis  &  S.  F.  R.  Co.  v. 
Brown  (1914)  45  Okla.  143,  144  Pac. 
1075;  Chicago;  R.  I.  &  P.  R.  Co.  v. 
Hughes  (1917)  —  Okla.  — ,  166  Pac. 
411;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ward 
(1918)  —  Okla.  —  173  Pac.  212; 
Missouri,  K.  &  T.  R.  Co.  v.  Taylor 
(1918)  —  Okla.  — ,  170  Pac.  1148; 
Donaldson  v.  Great  Northern  R.  Co. 
(1916)  89  Wash.  161,  154  Pac.  133. 

Mr.  Justice  Holmes,  in  Louisville  & 
N.  R.  Co.  V.  Stewart  (1916)  241  U.  S. 
261,  60  L.  ed.  989,  36  Sup.  Ct.  Rep. 
586,  said:  "The  notion  that  a  sub- 
stantive right  vesting  under  the  law 
of  one  jurisdiction  cannot  be  recog- 
nized and  enforced  in  another, — ^at 
least,  as  between  the  United  States 
and  a  state, — unless  by  procedure 
identical  with  that  of  the  first,  is  dis- 
posed of  in  Minneapolis  &  St.  L.  R. 
Co.  V.  Bombolis  (1916)  241  U.  S.  211, 
60  L.  ed.  961,  L.R.A.1917A,  86,  36  Sup. 
Ct.  Rep.  595,  Ann.  Cas.  1916E,  505.", 

A  similar  decision  has  been  made 
with  reference  to  the  Virginia  stat- 
ute providing  for  trial  by  less  than 
twelve  jurymen. 

Thus  the  Florida  statute  providing 
for  trial  by  less  than  twelve  jurymen 
has  been  held  applicable  to  an  action 
brought  under  the  Federal  statute. 
Chwapeake  &  0.  R.  Co.  v.  Carnahan 
(1915)  118  Va.  46,  86  S.  E.  863,  af- 
firmed by  the  United  States  Supreme 
Court  in  (1916)  241  U.  S.  241,  60  L. 
ed.  979,  36  Sup.  Ct.  Rep.  594. 

These  holdings  were  based  on  the 
theory  that  the  requirement  of  the 
United  States  Constitution,  7th 
Amendment,  that  trials  by  jury  shall 
be  according  to  the  common  law, — 
that  is,  by  a  unanimous  verdict, — 
does  not  control  the  state  courts,  even 
when  enforcing  rights  under  the  Fed- 
eral act,  and  that  such  courts  may, 
therefore,  give  effect,  in  an  action 
under  that  statute,  to  a  local  practice 
permitting  a  less  than  unanimous  ver- 
dict. Chesapeake  &  0.  R.  Co.  v.  Gain- 
ey  (1916)  241  U.  S.  494,  60  L.  ed.  1124, 
36  Sup.  Ct.  Rep.  633. 


And  in  Minneapolis  &  St.  L.  R.  Co. 
V.  Bombolis  (U.  S.)  supra,  in  holding 
that,  in  an  action  under  the  Federal 
statute,  the  state  statute  requiring 
less  than  a  unanimous  verdict  of  the 
jury  would  apply,  Mr.  Chief  Justice 
White  said  that  an  essential  principle, 
upon  which  our  dual  constitutional 
system  of  government  rests,  is  that 
lawful  rights  of  the  citizens,  wheth- 
er arising  from  a  legitimate  exercise 
of  state  or  national  power,  unless  ex- 
cepted by  express  constitutional  lim- 
itation, or  by  valid  legislation  tp  that 
effect,  are  concurrently  subject  to  be 
enforced  in  the  courts  of  the  state  or 
nation  when  such  rights  come  within 
the  general  scope  of  the  jurisdiction 
conferred  upon  such  courts  by  the 
authority,  state  or  nation,  creating 
them.  The  learned  Chief  Justice 
further  said:  "This  principle  was 
made  the  basis  of  the  first  Federal 
Judiciary  Act,  and  has  prevailed  in 
theory  and  practice  ever  since  as  to 
rights  of  every  character,  whether 
derived  from  constitutional  grant  or 
legislative  enactment,  state  or  na- 
tional. In  fact,  this  theory  and  prac- 
tice are  but  an  expression  of  the 
principles  underlying  the  Constitu- 
tion, and  which  cause  the  govern- 
ments and  courts  of  both  the  nation 
and  the  several  states  not  to  be 
strange  or  foreign  to  each  other  in  the 
broad  sense  of  that  word,  but  to  be  all 
courts  of  a  conunon  country,  all,  with- 
in the  orbit  of  their  lawful  authority* 
being  charged  with  the  duty  to  safe- 
guard and  enforce  the  right  of  every 
citizen,  without  reference  to  the  par- 
ticular exercise  of  governmental 
power  from  which  the  right  may  have 
arisen,  if  only  the  authority  to  en- 
force such  right  comes  generally 
within  the  scope  of  the  jurisdiction 
conferred  by  the  government  creat- 
ing them." 

And  in  Louisville  &  N.  R.  Co.  v. 
Stewart  (1915)  163  Ky.  823,  174  S, 
W.  744,  it  has  been  held  that  there 
was  no  merit  in  the  contention  that 
Congress  had  not  power  to  grant 
jurisdiction  to  try  causes  of  action 
created  by  it,  in  state  courts  not  so 
constituted  as  to  satisfy  the  guaranty 
of  the   7th   Amendment   as   to  jury 
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trials^  since  that  Amendment  did  not 
apply  to  trials  in  the  state  courts. 

XII.  Practice  and  proeedurCt  generally. 

It  is  held  that  state  courts  are  gov- 
erned in  their  construction,  applica- 
tion,  and  interpretation  of  the  Fed- 
eral act  under  consideration,  by  the 
decisions  of  the  Federal  courts. 

United  States. — ^Walker  v.  Iowa  C* 
R.  Co.  (1917)  241  Fed.  395. 

Arizona.— Saxton  v.  El  Paso  &  S.  W. 
R.  Co.  (1920)  —  Ariz.  — ,  188  Pac. 
257. 

Arkansas. — Treadway  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  (1917)  127  Ark.  211, 
191  S.  W.  930. 

California. — Southern  P.  Co.  v.  In- 
dustrial Acci.  Commission  (1918)  178 
Cal.  20,  171  Pac.  1071;  Mines  v.  In- 
dustrial Acci.  Commission  (1920)  — 
Cal.  — ,  —  A.L.R.  — ,  192  Pac.  859; 
Werner  ▼.  Southern  P.  Co.  (1920)  — 
Cal.  App.  — ,  185  Pac.  1016. 

Illinois. — ^Kusturin  v.  Chicago  Jk  A. 
R.  Co.  (1919)  287  111.  806,  122  N.  E. 
512. 

Iowa. — ^Wright  ▼.  Interurban  R.  Co. 
(1920)  —  Iowa,  — ,  179  N.  W.  877. 

Kansas. — McDougall  v.  Atchison,  T. 
A  S.  F.  R.  Ck).  (1920)  106  Kan.  185, 
186  Pac.  1028. 

Kentucky. — Chesapeake  &  O.  R.  Co. 
V.  Kornhoff  (1915)  167  Ky.  858,  180 
S.  W.  523. 

michigan. — ^Bement  v.  Grand  Rap- 
ids &  I.  R.  Co.  (1916)  194  Mich.  64, 
L.R.A.1917E.  822,  160  N.  W.  424. 

Minnesota. — Manning  v.  Chicago  6. 
W.  R.  Co.  (1916)  135  Minn.  229,  160 
N.  W.  787,  15  N.  C.  C.  A.  591. 

MissaurL— Smith  v.  Lusk  (1917)  — 
Mo.  App.  — ,  198  S.  W.  434. 

Montana. — McBain  v.  Northern  P. 
R.  Co.  (1916)  52  Mont.  578,  160  Pac. 
654;  Matti  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1918)  55  Mont.  280,  176  Pac.  154. 

Nebraska. — Hadley  v.  Union  P.  R. 
Co.  (1916)  99  Neb.  349,  156  N.  W.  765. 

New  Hampshire. — Crugley  v.  Grand 
Trunk  R.  Go.  (1919)  —  N.  H.  — ,  108 
Atl.  293. 

Pennsylvania. — Mayers  v.  Union  R. 
Co.  (1917)  256  Pa.  474,  100  Atl.  967; 
Reed  v.  Director  General  of  Railroads 
(1920)  267  Pa.  86,  110  Atl.  254. 

Sonth    Dakota. — ^Polluck    v.    Min- 


neapolis &  St.  L.  R.  Co.  (1918)  40  S. 
D.  186,  166  N.  W.  641. 

Texas. — Geer  v.  St.  Louis,  S.  F.  & 
T.  R.  Co.  (1917)  109  Tex.  36,  194  S. 
W.  939;  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Bird  (1917)  —  Tex.  Civ.  App.  — ,  196 
S.  W.  597,  reversed  on  other  grounds 
in  (1918)  109  Tex.  323,  207  S.  W.  518; 
Rowe  -v.  Colorado  &  S.  R.  Co.  (1918) 

—  Tex.  Civ.  App.  — ,  205  S.  W.  731. 
Utah.  —  Kuchenmeister  v.  Los  An- 
geles &  S.  L.  R.  Co.  (1918)  52  Utah, 
116,  172  Pac.  725. 

Washington. — Bolch  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1916)  90  Wash.  47, 
155  Pac.  422. 

It  is  a  general  rule  that  where  th^ 
provisions  of  the  Federal  statute  cov- 
er any  point  of  substantive  law,  or 
of  practice  or  procedure,  the  state 
statute  is  superseded.  Seaboard  Air 
Line  R.  Co.  v.  Horton  (1914)  233  U.  S. 
492,  58  L.  ed.  1062,  L.R.A.1915C,  1,  34 
Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B, 
475,  8  N.  C.  C.  A.  834 ;  Louisville  &  N. 
R.  Co.  v.  Kemp  (1913)  140  6a.  657,  79 

S.  £.  558. 

Thus  the  state  statute  regulating 
the  person  entitled  to  sue  is  inap- 
plicable in  an  action  to  recover  under 
the  Federal  Employers'  Liability  Act, 
but  the  method  of  procedure  provid- 
ed by  Congress  must  prevail.  Swank 
V.  Pennsylvania  R.  Co.  (1918)  —  N.  J. 
L.  — ,  104  Atl.  26,  affirmed  in  (1920) 

—  N.  J.  — ,  111  Atl.  44. 

And  where  the  carrier  and  the  em- 
ployee were  both  engaged  in  inter- 
state commerce  at  the  time  of  the  in- 
jury, the  Federal  Employers'  Liabil- 
ity Act  is  controlling  on  the  question 
of  the  jurisdiction  of  the  Federal 
court  and  the  right  of  removal.  Bot- 
toms V.  St.  Louis  &  S.  F.  R.  Co.  (1910) 
179  Fed.  318. 

It  has  been  said  that  when  Congress 
gave  the  state  courts  co-ordinate 
jurisdiction  with  the  Federal  courts, 
it  fidopted,  by  necessary  implication, 
the  procedure  in  practice  of  the  state 
courts  for  the  trial  of  such  cases. 
Chesapeake  &  O.  R.  Co.  v.  Meadows 
(1916)  119  Va.  33,  89  S.  E.  244,  13  N. 
C.  C.  A.  376. 

And  it  is  held  that,  although  an  ac- 
tion is  based  upon  the  Federal  stat- 
ute, local  rules  of  practice  and  pro- 
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cedure  are  applicable  where  it  is 
triable  and  tried  in  a  state  court. 
Chesapeake  &  0.  R.  Co.  v.  De  Atley 
(1916)  241  U.  S.  310,  60  L.  ed.  1016, 
36  Sup.  Ct.  Rep.  564;  Brant  V.  Chicago 
&  A.  R.  Co.  (1920)  294  111.  606,  128  N. 
E.  732;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Ireton  (1920)  —  Ind. 
App.  — ,  126  N.  E.  431;  Baltimore  & 
0.  S.  W.  R.  Co.  V.  Wheeler  (1920)  — 
Ind.  App.  — ,  129  N.  E.  40 ;  M'Coullough 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1913) 
160  Iowa,  524,  47  L.R.A.(N.S.)  23,  142 
N.  W.  67;  McAdow  v.  Kansas  City 
Western  R.  Co.  (1916)  192  Mo.  Ap0. 
540,  164  S.  W.  188;  Ecclesine  v.  Great 
Northern  R.  Co.  (1920)  —  Mont. 
— ,  194  Pac.  143;  Kenney  v.  Sea- 
board Air  Line  R.  Co.  (1914)  165  N. 
C.  99,  80  S.  E.  1078;  Saunders  v. 
Southern  R.  Co.  (1914)  167  N.  C.  375, 
83  S.  E.  573;  Lamb  v.  Atlantic  Coast 
Line  R.  Co.  (1920)  179  N.  C.  619,  103 
S.  E.  440;  St.  Louis  &  S.  F.  R.  Co.  v. 
Brown  (1914)  45  Okla.  143,  144  Pac. 
1075;  Howell  v.  Atlantic  Coast  Line 
R.  Co.  (1914)  99  S.  C.  417,  83  S.  E. 
639 ;  Sweet  v.  Chicago  &  N.  W.  R.  Co. 
(1914)  157  Wis.  400,  147  N.  W.  1054. 

And  it  has  been  held  that  an  attor- 
ney's lien  given  by  the  state  law  at- 
taches to  a  cause  of  action  arising 
under  the  Federal  act.  Holloway  v. 
Dickinson  (1917)  137  Minn.  410,  163 
N.  W.  791.  The  court  said:  "The 
person  entitled  to  compensation  under 
the  Federal  Employers'  Liability  Act 
has  the  right  to  enforce  his  cause  of 
action,  in  the  state  courts;  and  when 
he  so  elects,  we  see  no  reason  why, 
in  the  absence  of  Federal  legislation 
indicating  to  the  contrary,  the  attor- 
ney may  not  call  upon  the  court  to 
protect  his  rights  under  the  lien  given 
by  the  state  statute  upon  the  cause  of 
action." 

And  in  another  case  it  was  held 
that  state  legislation  which  gives  an 
attorney  a  lien  for  his  services  upon 
the  cause  of  action,  which  is  not  de- 
feated by  the  client's  settlement  of 
the  case,  may  be  applied  to  a  cause 
of  action  arising  under  the  Federal 
Employers'  Liability  Act,  this  being 
an  ordinary  incident  of  state  proce- 
dure, which  it  was  not  the  intention  of 
Congress   to   exclude.     Dickinson    v. 


Stiles  (1918)  246  U.  S.  631,  62  .L.  ed. 
908,  38  Sup.  Ct.  Rep.  415,  Ann.  Gas. 
1918E,  501. 

It  is  also  held  that  whether  or  not 
a  complaint  alleges  a  cause  of  action 
under  the  Federal  act  presents  a  ques- 
tion of  pleading  and  practice,  which 
is  to  be  determined  by  the  laws  of  the 
state.  Renn  v.  Seaboard  Air  Line  R. 
Co.  (1915)  170  N.  C.  128,  86  S.  E.  964. 

And  a  general  allegation  of  negli- 
gence, if  sufficient  in  a  state  before 
the  passage  of  the  act,  is  sufficient  in 
an  action  brought  under  the  Federal 
act.  Louisville  &  N.  R.  Co.  v.  Stewart 
(1913)  156  Ky.  550,  161  S.  W.  557. 

And  the  state  rules  of  evidence  gov- 
ern an  action  brought  under  the  stat- 
ute. Kansas  City  Southern  R.  Co.  v. 
Leslie  (1914)  112  Ark.  305,  167  S.  W. 
83,  Ann.  Cas.  1915B,  834;  Louisville 
&  N.  R.  Co.  V.  Johnson  (1914)  161  Ky. 
824,  171  S.  W.  847 ;  Louisville  &  N.  R. 
Co.  V.  Winkler  (1915)  162  Ky.  843, 
373  S.  W.  151,  9  N.  C.  C.  A.  146;  Louis- 
ville &  N.  R.  Co.  V.  Holloway  (1915) 
163  Ky.  125,  173  Si  W.  343;  Mulligan 
V.  Atlantic  Coast  Line  R.  Co.  (1916) 
104  S.  C.  173,  88  S.  E.  445. 

And  the  rule  as  to  the  direction  of 
the  verdict  which  prevails  in  the 
state  court  is  applicable,  when  the  ac- 
tion is  brought  under  the  Federal 
statute.  Dutton  v.  Atlantic  Coast 
Line  R.  Co.  (1916)  104  S.  C.  16,  88 
S.  E.  263.  And  the  state  court  may 
direct  judgment  to  be  entered,  not- 
withstanding the  verdict. .  Marshall  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1916)  133 
Minn.  460,  157  N.  W.  638. 

So,  too,  it  is  not  improper  to  apply 
the  state  rules  relative  to  verdicts. 
Chicago  &  N.  W.  R.  Co.  v.  Gray  (1915) 
237  U.  S.  399,  59  L.  ed.  1018,  35  Sup. 
Ct.  Rep.  620,  9  N.  C.  C.  A.  452.  In 
this  case,  in  sustaining  a  judgment 
for  an  employee  against  the  railroad, 
where  the  courts  had  held  that  it  was 
not  reversible  error  to  reject  evidence 
as  to  the  interstate  character  of  the 
railway  and  the  employment,  inas- 
much as  the  company's  position  was 
no  worse  under  the  state  law  than 
under  the  Federal  act,  Mr.  Justice 
Holmes  said:  "The  plaintiff  in  error 
[railroad  company]  suggests  that  the 
special    verdict    required    under   the 
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state  law  was  improper  under  the 
United  States  law,  but  we  see  no 
ground  for  complaint  in  that." 

And  it  has  been  held  that*  10  per 
cent  damages  may  be  added  by  a  state 
court  of  last  resort,  in  affirming  a 
judgment  for  plaintiff,  in  an  attion 
under  the  Federal  Employers'  Liabil- 
ity Act,  where  the  defendant  obtains 
a  supersedeas,  and  the  local  law  makes 
10  per  cent  the  cost  of  it  to  all  persons 
if  the  judgment  is  affirmed.  Louisville 
&  N.  R.  Co.  V.  Stewart  (1916)  241  U. 
S,  261,  60  L.  ed.  989,  36  Sup.  Ct.  Rep. 
586. 

But  a  local  rule  of  practice,  such, 
for  instance,  as  sending  a  case  back 
for  a  partial  retrial  upon  the  sole 
question  of  damages,  cannot  take 
away  a  substantive  right  of  defense 
arising  under  the  Federal  act.  Nor- 
folk Southern  R.  Co.  v.  Ferebee 
(1915)  238  U.  S.  269,  59  L.  ed.  1303, 
35  Sup.  Ct.  Rep.  781.  In  this  case, 
upon  the  retrial,  in  order  to  reduce 
the  damages,  the  defendant  sought, 
but  was  denied,  the  right  to  show  that 
the  plaintiff  had  been  guilty  of  con- 
tributory negligence.  The  court  said : 
"Damages  and  contributory  negli- 
gence are  so  blended  and  interwoven, 
and  the  conduct  of  the  plaintiff  at  the 
time  of  the  accident  is  so  important 
a  matter  in  the  assessment  of  dam- 
ages, that  the  instances  would  be  rare 
in  which  it  would  be  proper  to  submit 
to  a  jury  the  question  of  damages, 
without  also  permitting  them  to  con- 
sider the  conduct  of  the  plaintiff  at 
the  time  of  the  injury." 

The  applicability  to  an  action  under 
the  Federal  act  of  the  local  rule  of 
practice  that,  if  instructions  that  are 
offered  on  any  issue  in  respect  of 
which  the  jury  should  be  instructed 
are  incorrect  in  form  or  substance,  it 
is  the  duty  of  the  trial  court  to  pre- 
pare or  direct  the  preparation  of 
proper  instructions  upon  the  point, 
in  place  of  the  defective  ones,  is  a 
question  of  state  law  with  which  the 
Federal  Supreme  Court,  on  writ  of 
error  to  a  state  court,  has  no  concern. 
Louisville  &  N.  R.  Co.  v.  Holloway 
(1918)  246  U.  S.  525,  62  L.  ed,  867, 
38  Sup.  Ct.  Rep.  879,  17  N.  C.  C.  A. 
578. 


An  employer,  on  a  general  excep- 
tion to  the  whole  charge,  is  not  en- 
titled, under  the  rules  and  practice 
binding  on  the  Federal  courts,  to  a 
review  by  an  appellate  court  of  an 
error  not  specified  at  the  time,  not- 
withstanding a  contrary  rule  prevails 
in  the  state  within  which  the  Federal 
district  court  is  held,  and  the  Con- 
formity Act,  17  Stat,  at  L.  197,  chap. 
255,  Comp.  Stat.  §  1537,.  6  Fed.  Stat. 
Anno.  2d  ed.  p.  21,  provides  that 
modes  of  proceeding  in  civil  causes 
shall  conform  as  near  as  may  be  to 
the  modes  of  proceeding  existing  at 
the  time  in  like  causes,  in  the  courts 
of  record  in  the  state  within  which 
the  district  courts  are  held.  Philadel- 
phia &  R.  R.  Co.  V.  Marland  (1917) 
152  C.  C.  A.  51,  239  Fed.  1,  15  N.  C. 
C.  A.  402. 

In  an  action  in  a  state  court  under 
the  Federal  act,  the  court  must  fol- 
low the  established  rule  of  practice 
in  Kentucky,  that  if  instructions  are 
offered  upon  any  issue  respecting 
which  the  jury' should  be  instructed, 
but  they  are  incorrect  in  form  or  sub- 
stance, it  is  the  duty  of  the  trial  court 
to  prepare  or  direct  preparation  of  a 
proper  instruction  upon  the  point,  in 
place  of  the  defective  ones.  Chesa- 
peake &  0.  R.  Co.  V.  De  Atley  (1916) 
241  U.  S.  310,  60  L.  ed.  1016,  86  Sup. 
Ct.  Rep.  564. 

It  has  been  held  that  if  there  are 
no  dependent  relatives  there  can  be 
no  recovery  under  the  Federal  stat- 
ute, although  the  state  statute  may 
provide  for  a  recovery  for  the  benefit 
of  deceased's  estate.  Jones  v. 
Charleston  &  W.  C.  R.  Co.  (1914)  98 
S.  C.  197,  82  S.  E.  415. 

And  a  state  statute,  as  to  a  waiver 
of  the  objection  of  lack  of  capacity 
to  one,  does  not  apply  to  an  action 
under  a  Federal  statute  which  pro- 
vides that,  in  case  of  death,  the  ac- 
tion must  be  brought  by  the  personal 
representative  of  the  deceased  work- 
man. Vaughan  v.  St.  Louis  &  S.  F. 
R.  Co.  (1914)  177  Mo.  App.  155,  164 
S.  W.  144. 

And  the  proceeds  of  a  judgment 
secured  under  the  Federal  act  belong 
to  the  designated  beneficiaries,  re- 
gardless of  the  state  statutes  of  dis« 
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tribution.  Taylor  v.  Taylor  (1914) 
232  U.  S.  863,  58  L.  ed.  638,  34  Sup. 
Ct.  Rep.  350,  6  N.  C.  C.  A.  436. 

In  Central  Vermont  R.  Co.  v.  White 
(1915)  238  U.  S.  507,  59  L.  ed.  1433, 
35  Sup.  Ct.  Rep.  865,  Ann.  Cas.  1916B, 
252,  9  N.  C.  C.  A.  265,  the  court  said : 
"Some  of  the  assignments  in  the  pres- 
ent case  relate  to  matters  of  plead- 
ing;  others   to  the   admissibility   of 


evidence,  to  the  sufficiency  of  excep- 
tions, and  to  various  rulings  of  the 
trial  court  which  involve  no  construc- 
tion of  the  Employers'  Liability  Act, 
and  which,  therefore,  cannot  be  con- 
sidered on  writ  of  error  from  a  state 
court.''  New  Orleans  &  N.  E.  R.  Co. 
V.  Harris  (1918)  247  U.  &  367,  62  L 
ed.  1167,  38  Sup.  Ct.  Rep.  636. 

W.  M.  G.  and  J.  T.  W. 


AUGUST  J.  OEHRING  et  al.,  Appts., 

V. 

FOX  TYPEWRITER  COMPANY  et  aL 

Vniied  States  Circuit  Court  of  Appeals,  Second  Circuit^ May  12,  1920* 

(266  Fed.  682.) 

Appeal  —  cost  bond «—  what  includes. 

A  bond  for  costs  on  appeal,  conditioned  to  be  void  if  appellant  "answers 
all  damages  and  costs,"  if  it  fails  to  make  good  its  plea,  includes  the  costs 
of  the  trial  court. 

[See  note  on  this  question  beginning  on  page  721.] 

(Ward,  Circuit  Judge,  dissents.) 


Appeal  by  complainants  from  an  order  of  the  District  Court  for  the 
Southern  District  of  New  York  modifying  a  decree  in  their  favor,  and 
denying  an  application  for  the  issuance  of  execution  for  the  recovery  of 
costs,  in  a  suit  for  the  infringement  of  a  patent.    Reversed. 

Statement    by     Hough,     Circuit     of  $11,000  in  some  respects,  and,  as 


Judge: 

Prior  to  May  26, 1917,  the  district 
court  entered  a  decree  in  this  cause, 
adjudging  the  recovery  of  certain 
moneys  from  defendant  by  plaintiff, 
the  action  being  the  ordinary  suit 
against  an  infringer  of  a  patent. 
From  this  decree  defendant  ap- 
pealed to  this  court,  and  on  such  ap- 
peal gave  a  bond  in  the  sum  of  $500, 
with  the  MtnsL  Company  as  surety, 
of  which  the  condition  was  as  fol- 
lows: "If  the  said  Fox  Typewriter 
Company  shall  prosecute  its  appeal 
to  effect,  and  answer  all  damages 
and  costs  if  it  fails  to  make  its  plea 
good,  then  the  above  obligation  to  be 
void ;  else  to  remain  in  full  force  and 
virtue.'' 

Upon  the  appeal  this  court  modi- 
fied plaintiff's  recovery  of  upwards 


so  modified,  affirmed  the  decree, 
without  in  any  way  disturbing  the 
award  of  district  court  costs  con- 
tained in,  the  decree  appealed  from. 
Upon  the  filing  of  the  mandate  in 
the  district  court,  plaintiffs  made 
application  for  the  issuance  of  ex- 
ecution against  the  surety  to  recover 
said  district  court  costs.  Execution 
against  the  Fox  Typewriter  Com- 
pany, both  for  the  money  decree 
and  the  costs,  had  been  returned 
unsatisfied.  Upon  this  application 
the  ^tna  Company  appeared  and 
urged  that  the  bond  in  question,  not 
being  a  supersedeas  bond,  secured 
nothing  but  the  costs  of  the  appel- 
late court.  The  district  court  so 
held,  and  entered  an  order  to  that 
effect.    This  appeal  followed. 


OEHRING  V.  FOX  TYPEWRITER  CO. 
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Argued  before  Ward,  Hough,  and 
Manton,  Circuit  Judges. 

Mr.  Hans  ▼.  Briesen  for  appellants. 

Messrs.  Chappell  &  Earl  and 
Pliilil^  Sawyer,  Rice^  &  Kennedy  for 
appellee  Typewriter  Company. 

Mr.  James  B.  Henney  for  appellee 
Surety  Company. 

Hough,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

Undoubtedly  the  bond  given  was 
not  a  supersedeas  bond.  The  dis- 
crepancy between  the  recovery  and 
flie  security  negatived  any  such  in- 
ference. Lee  V.  Jackson  Light  & 
Traction  Co.  —  C.  C.  A.  — ,  261  Fed. 
721.  The  question  submitted,  there- 
fore, is  whether,  when  what  in  this 
circuit  is  commonly  called  a  bond  for 
costs  on  appeal  is  given,  such  bond, 
when  in  the  language  of  this  instru- 
ment, affords  security  for  the  costs 
of  the  trial  court,  as  well  as  for 
those  of  the  appellate  tribunal.  It 
is  well  to  remember  that  all  costs, 
trial  as  well  as  appellate,  are 
creatures  of  statute,  old  as  the  orig- . 
inal  statutes  may  be.  This  subject 
is  historically  treated,  amply  and  in- 
terestingly, in  Re  Rule  No.  37,  5 
Pet.  724,  8  L.  ed.  288;  Day  v.  Wood- 
worth,  13  How.  at  page  371,  14  L. 
ed.  185;  Cameron  v.  Paul,  11  Pa. 
277 ;  Lehigh  Valley  R.  Co.  v.  McFar- 
land,  44  N.  J.  L.  674. 

The  nature  and  history  of  what 
are  commonly  called  ''supersedeas 
bonds"  in  the  practice  of  the  United 
States  courts  have  been  set  forth  in 
Rederiaktievolaget  Amie  v.  Univer- 
sal Transp.  Co.  157  C.  C.  A.  474,  245 
Fed.  282.  The  bond  which  is  the 
subject  of  this  appeal  was  given 
pursuant  to  what  was  at  its  date 
Rule  13  of  this  court  (148  C.  C.  A. 
vi.j  235  Fed.  vi.),  since  October  16, 
1918,  Rule  No.  12.  This  regulation 
follows  in  its  language  Rule  29  of 
the  Supreme  Court  (32  Sup.  Ct. 
Rep.  xii.) .  and  the  obligation  of  the 
bond  literally  follows  the  language 
of  the  rule. 

The  question  whether  a  bond  thus 
worded,  commonly  called  a  cost 
bond,  and  never  thought  to  work  a 
supersedeas,  covers  trial  costs,  is, 
so  far  as  we  know,  new  in  this  cir- 


cuit. It  is  probable  that  the  prac- 
tical usage  of  the  bar  has  been  in 
accord  with  the  ruling  below.  The 
exact  point  here  argued,  however, 
was  presented  to  the  court  of  ap- 
peals of  the  third  circuit  in  Fidelity 
&  D.  Co.  V.  Expanded  Metal  Co.  106 
C.  C.  A.  114,  183  Fed.  568,  and  it 
was  there  held  that  a  bond  which, 
not  being  a  super-  j^^^^^^^ 
sedeas,  left  the  par-  bomd-wiiat 
ties  successful  whol-  *"'^*'*-- 
ly  at  liberty  to  issue  execution, 
notwithstanding  an  appeal,  did  fur- 
nish security  for  costs  accrued  be- 
fore it  was  given;  i,  e.,  trial  costs. 
The  fifth  circuit  has  followed  this 
ruling  in  a  criminal  cause,  Ameri- 
can Surety  Co.  v.  United  States,  152 
C.  C.  A.  514,  239  Fed.  680,  and  the 
ninth  circuit  has  approved  it  in 
Pacific  Coast  Casualty  Co.  v.  Har- 
vey, 163  C.  C.  A.  202,  250  Fed.  952, 
and  again  in  Johnson  v.  United 
States,  171  C.  C.  A.  509,  260  Fed. 
783. 

A  majority  of  this  court  incline 
to  approve  the'  reasoning  and  con- 
clusion of  Cross,  J.,  in  the  Expanded 
Metal  Case,  but  are  strongly  of  the 
opinion  that,  the  matter  being  one  of 
practical  construction,  as  to  which 
uniformity  between  the  several  cir- 
cuits is  highly  desirable,  we  should 
adhere  to  the  ruling  now  so  widely 
accepted. 

It  is  accordingly  directed  that  the 
order  appealed  from  be  reversed, 
with  costs,  and  the  matter  remand- 
ed, with  directions  to  grant  plain- 
tiff's application. 

Ward,  Circuit  Judge,  dissenting  : 
The  circuit  court  of  appeals  for 
the  third  circuit  in  Fidelity  &  D.  Co. 
V.  Expanded  Metals  Co.  106  C.  C. 
A.  114,  183  Fed.  568,  is  the  first  of 
such  courts  to  construe  the  conclud- 
ing words  of  §  1000,  Rev.  Stat. 
Comp.  Stat.  §  1660,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  187,  "or  all  costs 
only  where  it  is  not  a  supersedeas 
as  aforesaid."  The  construction 
adopted  by  that  court  and  approved 
by  the  majority  opinion  is  that  the 
words  "all  costs,"  in  a  bond  on  ap- 
peal which   is  not  a  supersedeas, 
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cover  costs  of  the  lower  courts  as 
well  as  of  the  appellate  court.  This 
being  wholly  inconsistent  with  the 
long-established  practice  of  this  cir- 
cuit, further  consideration  of  the 
question  may  be  excused. 

It  is,  of  course,  clear  that  a  super- 
sedeas bond  under  our  Rule  12  and 
Supreme  Court  Rule  29  covers  and 
should  cover  the  costs  of  both  courts ; 
this  because  the  successful  party  is 
deprived  of  his  right  of  issuing  ex- 
ecution on  his  judgment  pending  ap- 
peal and  because  he  should  also  be 
secured  for  his  costs  on  appeal  if 
the  judgment  be  affirmed.  But  I 
think  that  the  defeated  party  has  a 
right  to  an  appeal,  if  it  in  no  way 
prejudices  the  present  rights  of  the 
successful  party  and  does  secure 
him  for  his  future  costs  if  the  ap- 
peal fail.  It  is  upon  this  theory  that 
the  practice  in  this  circuit  has  al- 
ways been  to  fix  the  amount  of  a 
bond  on  appeal,  which  is  not  a  su- 
persedeas, with  reference  only  to  the 
costs  of  this  court  or  of  the  Supreme 
Court  on  appeal  to  it.  No  attention 
whatever  is  paid  to  the  costs  of  the 
district  court,  which  are  almost  al- 
ways more  than  the  costs  either  of 
the  circuit  court  of  appeals  or  of  the 
Supreme  Court.  The  bond  on  appeal 
to  this  court,  and  from  the  circuit 
court  of  appeals  to  the  Supreme 
Court,  is  almost  invariably  in  the 
sum  of  $250.  Of  course,  if  the  bond 
in  the  Supreme  Court  is  to  cover 
not  only  its  costs  and  costs  of  the 
circuit  court  of  appeals  and  of  the 
district  court,  such  an  amount  Is 
absurdly  inadequate.  This  very 
case  is  typical  of  the  practice.  The 
costs  of  the  district  court  were 
$716.63,  and  yet  the  bond  on  appeal 
was  but  for  $500,  so  that  it  cannot 
have  been  intended  to  cover  more 
than  the  costs  of  the  appellate  court. 

Appeals  should  be  as  far  as  pos- 
sible matters  of  right,  and  we  ought 
not  to  impute  to  Congress  an  inten- 
tion to  discourage  them,  by  making 
it  a  condition  that  the  appellant 
shall  secure  the  costs  already  in- 


curred for  which  the  successful  par- 
ty may  issue  execution,  as  >vell  as 
the  costs  he  may  be  entitled  to  in  the 
appellate  court,  unless  the  langfuage 
of  the  statute  compels  it.  If  the 
bond  on  appeal  covers  the  costs  of 
the  lower  court,  then  it  is  really  a 
supersedeas  as  to  them,  and  the  suc- 
cessful party  should  not  be  allovfed 
both  to  have  a  bond  and  to  issue 
execution  pending  the  appeal. 

The  circuit  court  of  appeals   for 
the  third  circuit  arrives  at  its   con- 
clusion by  holding  that  the   Avords 
"all  costs,"  in  the  case  of  a    t>^^ 
that  is  not  a  supersedeas,  must    ^ 
the  same  costs  as  are  covered  ^  J 
supersedeas  bond ;  viz.,  the  cost^  OL 
both   courts.     Admitting  that    th6 
words  are  capable  of  this  construe^ 
tion,  they  are  also  capable  of  being 
construed  as  all  costs  of  the  appel. 
late  court,  which  as  it  seems  to  me 
better  reconciles  the  protection  the 
successful  party  should  have  with 
the  right  of  the  defeated  party  to  an 
appeal. 

Surety  companies  generally  have 
adopted  a  form  of  appeal  bond  for 
costs  containing  the  condition  that 
the  appellant  ''shall  prosecute  its  ap- 
peal to  effect,  and  answer  all  dam- 
ages and  costs,  if  it  fails  to  make 
its  plea  ^ood."    This  is  the  wording 
of  the  bond  in  this  case,  and  was  of 
the  bond  in  the  case  in  the  third  cir- 
cuit.   It  is  the  language  of  a  super- 
sedeas bond,  and  the  circuit  court  of 
appeals  for  the  third  circuit  pointed 
out  that  the  word  ''damage"  should 
not  have  been  included.     But  the 
real  test  whether  a  bond  is  a  super- 
sedeas or  for  costs  only  is  whether 
the  amount  secures  the  amount  of 
the  judgment  and  costs.    The  word 
"damages"  is  inserted  in  bonds  for 
costs  to  cover  the  damages,  which 
are  not  costs,  awarded  in  case  of  ap- 
peals taken  for  delay  under  our  Rule 
30    (79   C.  C.   A.  XXXV.,   150  Fed. 
XXXV.),  and  Supreme  Court  Rule  2S 
(32  Sup.  Ct.  Rep.  xi.). 

1  think  the  order  should  be  al- 
firmed. 

Petition  for  rehearing  denied* 
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ANNOTATION. 

Liability  of  surety  in  appeal  bond  whtf e  thtf e  was  no  suptf sedeas  for  costs  in 

court  below. 


I.  Introduction,  721. 

II.  The  concrete  cases,  723. 

/.  Introduction, 

In  weighing  the  authority  of  the  re- 
ported case  (Oehring  v.  Fox  Type- 
writer Co.  ante,  718)  and  the  prec- 
edents upon  which  the  court  relied  in 
deciding  it,  certain  underlying  prin- 
ciples may  well  be  called  to  mind,  and 
without  attempting  an  exposition  of 
them  or  discussing  the  cases  in  which 
they  have  been  applied  generally,  a 
brief  statement  of  those  principles  will 
not  be  out  of  place  here. 

A  long  established  and  widely  recog- 
nized rule  of  law  is  that  contracts  of 
suretyship  are  to  be  construed  strict- 
ly, and  not  extended  by  implication 
beyond  their  express  terms.  A  surety 
frequently  has  been  called  a  favorite 
of  the  law.  His  obligation  is  stric- 
tissimi  juris,  and  may  not  be  enlarged 
by  construction  or  interpretation.  To 
cite  the  numerous  cases  which  have 
thus  held  would  not  be  germane  to 
the  special  topic  in  hand.  They  can  be 
readily  found. 

A  surety  upon  an  appeal  bond  is  en- 
titled to  stand  upon  the  express  terms 
of  his  undertaking,  and  is  never  bound 
beyond  them,  according  to  many  deci- 
sions, among  which  the  following  may 
be  mentioned: 

United  States.  —  Crane  v.  Buckley 
(1906)  203  U.  S.  441,  51  L.  ed.  260, 
27  Sup.  Ct.  Rep.  56. 

California.— Ogden  v.  Davis  (1897) 
116  Cal.  32,  47  Pac.  772;  Hibemia  Sav. 
&  L.  Soc.  V.  Freese  (1899)  127  Cal.  70, 
59  Pac.  769. 

Florida.  —  Raney  v.  Baron  (1847) 
1  Fla.  367. 

Idaho. — ^Kelly  v.  Leachman  (1897) 
5  Idaho,  521,  51  Pac.  407;  Smith  v. 
Haner  (1902)  8  Idaho,  370,  69  Pac. 
109. 

Illinois. — Young  v.  Mason  (1846)  8 

III.  55;  Sharp  v.  Bedell  (1848)  10  111. 
88;  Mix  v.  Singleton  (1877)  86  111. 
194;   Shreffler  v.  Nadelhoffer    (1890) 
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133  111.  536,  23  Am.  St.  Rep.  626,  25 
N.  E.  680;  Foster  v.  Epps  (1888)  27 
111.  App.  235;  Pfirshing  v.  Peterson 
(1901)  98  111.  App.  70;  Ewen  v.  Wil- 
bor  (1901)  99  111.  App.  132,  affirmed 
on  other  points  in  (1904)  208  111.  492, 
70  N.  E.  575;  Haberer  v.  Hansen 
(1901)  148  111.  App.  83;  People  v.  Wil- 
son (1912)  169  111.  App.  452. 
Indiana.— Opp  v.  Ten  Eyck  (1884) 

99  Ind.  345. 

Iowa.— Knight  v.  Waters  (1863)  15 
Iowa,  420. 

Kansas.  —  Edwards  v.  Ellis   (1882) 

27  Kan.  344. 

Louisiana.  —  Blanchard  v.  Gloyd 
(1844)  7  Rob.  542;  Cartwright  v.  Mc- 
Millen  (1848)  3  La.  Ann.  685;  Byrne 
V.  Riddell  (1849)  4  La.  Ann.  3;  Par- 
ham  V.  Cobb  (1854)  9  La.  Ann.  423; 
Friedman  Bros.  v.  Lemle  (1886)  38 
La.  Ann.  654. 

Michigan.  —  Evers  v.  Sager   (1873) 

28  Mich.  47;  Stoll  v.  Padley    (1894) 

100  Mich.  404,  59  N.  W.  176. 
Minnesota.  —  L.    Kimball    Printing 

Co.  V.  Southern  Land  Improv.  Co. 
(1894)  57  Minn.  37,  58  N.  W.  868. 

Missouri.  —  Nofsinger  v.  Hartnett 
(1884)  84  Mo.  549;  Bauer  v.  Cabanne 
(1891)  105  Mo.  110,  16  S.  W.  521; 
Schuster  v.  Weiss  (1893)  114  Mo.  158, 
19  L.R.A.  182,  21  S.  W.  438;  Cranor  v. 
Reardon  (1890)  39  Mo.  App.  306; 
Deatherage  v.  Sheidley  (1892)  50  Mo. 
App.  490;  Manson  v.  Coleman  (1900) 
86  Mo.  App.  18;  Brookshier  v.  Mc- 
Ilrath  (1905)  112  Mo.  App.  687,  87 
S.  W.  607 ;  Moore  v.  Title  Guaranty  & 
T.  Co.  (1910)  151  Mo.  App.  256,  131 
S.  W.  477;  Hill  v.  Keller  (1911)  157 
Mo.  App.  710,  139  S.  W.  523. 

Montana. — Baker  v.  Butte  City  Wa- 
ter Co.  (1900)  24  Mont.  31,  60  Pac. 
488. 

Nebraska.  —  German  Nat.  Bank  v. 
Beatrice  Rapid  Transit  &  P.  Co. 
(1903)  69  Neb.  115,  95  N.  W.  49,  5 
Ann.  Cas.  88. 

New  York.  —  Drummond  v.  Husson 
(1856)    14  N.  Y.  60;  Concordia  Sav. 
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&  Aid  Asso.  V.  Read  (1891)  124  N.  Y. 
189,  26  N.  E.  347;  Clason  v.  Kehoe 
(1895)  87  Hun,  368,  34  N.  Y.  Supp. 
431. 

North  Carolina. — Waller  v.  Pittman 
(1800)  1  N.  C.  pt.  2,  p.  237  (Confer- 
ence, 107). 

Ohio.  —  Myres  v.  Parker  (1856)  6 
Ohio  St.  501;  Lang  v.  Pike  (1875)  27 
Ohio  St.  498;  Smith  v.  Huesman 
(1876)  30  Ohio  St.  662. 

Oregon.  —  Holbrook  v.  Investment 
Co.  (1897)  32  Or.  104,  51  Pac.  451; 
Donart  v.  Stewart  (1912)  63  Or.  76, 
126  Pac.  608;  Woodle  v.  Settlemyer 
(1914)  71  Or.  25,  L.R.A.1915A,  839, 
141  Pac.  205,  Ann.  Cas.  1916C,  1222. 

Tennessee.  —  Nichol  v.  M'Combs 
.  (1822)  2  Yerg.  83;  Denton  v.  Woods 
(1883)  11  Lea,  505. 

Texas.  —  American  Surety  Co.  v. 
Koen  (1908)  49  Tex.  Civ.  App.  98,  107 
S.  W.  938.       ^ 

Wisconsin.  —  Sengpeil  v.  Spang 
(1879)  47  Wis.  28,  1  N.  W.  463;  Hare 
v.  Marsh  (1884)  61  Wis.  435,  50  Am. 
Rep.  141,  21  N.  W.  267;  Drinkwine  v. 
Eau  Claire  (1892)  83  Wis.  428,  53  N. 
W.  673. 

It  has  been  noted,  nevertheless,  that 
many  courts  show  a  tendency  to  gauge 
.  the  responsibility  of  sureties  in  ap- 
peal bonds  by  a  standard  differing 
somewhat  from  that  universally  ad- 
mitted to  apply  to  other  contracts  of 
suretyship,  and  it  has  been  said  that 
this  tendency  is  the  source  of  nearly 
all  the  inconsistency  in  the  authori- 
ties.   2  R.  C.  L.  311,  §  267. 

It  is  well,  however,  to  remember 
that  this  rule  of  strict  construction 
and  limitation  of  liability  in  contracts 
of  suretyship  does  not  come  into  play 
until  the  terms  and  meaning  of  the 
contract  actually  made  have  been  as- 
certained, and  that  courts  adopt  the 
canons  of  interpretation,  call  in  the 
same  aids,  and  use  the  same  means  to 
determine  the  real  meaning  and  inten- 
tion of  the  contracting  parties  in  con- 
tracts of  this  sort  as  are  applicable  in 
other  cases  and  to  other  contracts. 

It  is  unnecessary  to  cite  authorities 
exhaustively  to  this  point  and  inap- 
propriate here,  but  perhaps  the  reader, 
wisely  may  be  referred  to  a  few  of  the 
conspicuous  cases  in  point:     Stull  v. 


Hance  (1871)  62  III.  52;  Mix  v.  Sin- 
gleton  (1877)  86  III.  194;  Shreffler  v. 
Nadelhoffer  (1890)  133  III.  536,  23 
Am.  St.  Rep.  626,  25  N.  E.  630;  Ewen 
v.  Wilbor  (1901)  99  ni.  App.  132;  Peo- 
ple V.  Wilson  (1912)  169  III.  App.  452; 
Knight  V.  Waters  (1863)  15  Iowa,  420; 
Blanchard  v.  Gloyd  (1844)  7  Rob. 
(La.)  542;  Locke  v.  McVean  (1876) 
33  Mich.  473;  Hamilton  v.  Van  Rens- 
selaer (1870)  43  N.  Y.  244;  Belloni  v. 
Freeborn  (1875)  63  N.  Y.  383;  Kastner 
V.  Winstanley  (1869)  20  U.  C.  C.  P. 
101. 

So  In  McElroy  v.  Mumford  (1891) 
128  N.  Y.  303,  28  N.  E.  502,  it  was  said 
that  the  rule  which  restricts  the  lia- 
bility of  sureties  to  the  strict  ternOs 
of  their  contract,  and  forbids  it  to  be 
extended  by  inference  or  implication, 
does  not  apply  to  an  undertaking  on 
appeal  which  shows  a  clear  intention 
to  enlarge  the  obligation. 

And  it  was  also  said  in  Bright  v. 
Mack  (1916)  197  Ala.  214,  72  So.  433, 
that  although  a  surety  is  equally 
bound  with  the  principal,  he  stands 
in  a  relation  purely  voluntary  and 
gratuitous,  and  the  extent  of  his  lia- 
bility is  expressed  or  necessarily  in- 
cluded in  the  words  of  the  contract  or 
obligation. 

The  legal  rules  above  referred  to, 
requiring  strict  construction  of  con- 
tracts of  suretyship,  have  been  held 
not  applicable  in  cases  where  the 
surety  is  engaged  in  the  business  of 
furnishing  bonds  of  indemnity  and  se- 
curity for  profit. 

No  point  upon  this  aspect  of  the 
matter  apparently  was  made  in  the  re- 
ported case  (Oehring  v.  Fox  Type- 
writer Co.  ante,  718),  and  those  who 
care  to  pursue  it  in  cansidering  the 
subject  under  annotation  will  find 
a  starting  place  for  their  investi- 
gations in  the  following  authorities, 
taken  out  of  many  at  hand:  Unit- 
ed States  Fidelity  &  G.  Go.  v.  Golden 
Pressed  &  Fire  Brick  Co.  (Unit- 
ed States  Fidelity  &  G.  Co.  v.  Unit-' 
ed  States)  (1903)  191  U.  S.  416, 
48  L.  ed.  242,  24  Sup.  Ct.  Rep.  142; 
Hull  V.  Massachusetts  Bonding  &  Ins. 
Co.  (1912)  86  Kan.  342,  120  Pac.  544; 
J.  R.  Watkins  Medical  Co.  v.  Hamm 
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(1913)  89  Kan.  138, 130  Pac.  650;  !^i- 
cago  Lumber  Go.  v.  Douglas  (1913)  89 
Kan.  308,  44  L.R.A.(N.S.)  843,  131 
Pac.  563;  George  A.  Hormel  &  Co.  ▼. 
American  Bonding  Co.  (1910)  112 
Mimu  288,  33  L.R.A.(N.S.)  513,  128 
N.  W.  12;  Moore  v.  Title  Guaranty  & 
T.  Co.  (1910)  151  Mo.  App.  256,  131 
S.  W.  477 ;  Philadelphia  v.  Fidelity  & 
D.  Co.  (1911)  231  Pa.  208,  80  Atl.  62, 
Ann.  Cas.  1912B,  1085;  Brown  v.  Title 
Guaranty  &  S.  Co.  (1911)  232  Pa.  337, 
38  L.R.A.(N.S.)  698,  81  Atl.  410. 

A  hint  or  two  and  a  suggestion  of 
where  to  look  for  authorities  upon  the 
underlying  principles  and  rules  apply- 
ing to  liability  for  costs-  seem  ap- 
propriate here.  At  common  law  there 
was  no  such  thing  as  costs,  and  no 
litigant  in  any  action  was  entitled  to 
costs.  Costs  are  exclusively  a  matter 
of  statute,  and  if  no  statute  gives 
them,  they  are  not  recoverable. 

A  few  of  the  cases  that  sustain  this 
statement  are:  Day  v.  Woodworth 
(1851)  13  How.  (U.  S.)  363,  14  L.  ed. 
181 ;  Cummings  ex  rel.  Eliott  v.  Lake 
Torpedo  Boat  Co.  (1916)  90  Conn.  638, 
L.RA.1916F,  1033,  98  Atl.  580;. Lehigh 
Valley  R.  Co.  v.  McFarland  (1882)  44 
N.  J.  L.  674;  Cameron  v.  Paul  (1849) 
11  Pa.  277. 

According  to  Lord  Mansfield,  not 
only  are  costs  allowable  solely  by  stat- 
ute, and  cannot  be  awarded  if  no  stat- 
ute allows  them,  but  all  acts  that  al- 
low costs  are  to  be  strictly  construed. 
Ingle  v.  Wordsworth  (1762)  3  Burr. 
1286,  97  Eng.  Reprint,  835. 

Mr.  Justice  Baldwin,  of  the  United 
States  Supreme  Court,  entertained  a 
like  opinion.  In  objecting  to  the  adop- 
tion by  that  tribunal  in  1831  of  Re 
Rule  No.  37  (5  Pet.  (U.  S.)  724,  8  L. 
ed.  288) ,  that  jurist  asserted  that  costs 
were  in  their  nature  penal,  and  were 
considered  as  a  penalty;  that  it  was  a 
settled  and  established  rule  in  England 
that  all  acts  which  give  oosts  should 
be  construed  strictly  and  according  to 
the  letter.  To  impose  costs  without  a 
law  for  their  allowance,  or  upon  par- 
ties not  liable,  is,  he  declared,  to  in- 
flict a  penalty  beyond  the  scope  of  the 
judicial  power  under  any  principle  of 
law,  conunon  or  statutory,  of  state  en- 
actment or  act  of  Congress. 


//.  The  ctmcrete  cases. 


The  reported  case  (Oehring  v.  Fox 
Typewriter  Co.,  ante,  718),  holding 
the  surety  in  a  bond  on  an  appeal  not 
a  supersedeas  liable  for  costs  accruing 
in  the  trial  court  before  its  execution, 
rests  upon  precedent  and  a  construc- 
tion of  the  statute  and  rules  of  court 
requiring  such  a  bond.  As  authority 
for  its  conclusion  the  court  cites  and 
follows  the  case  of  Fidelity  &  D.  Co.  v. 
Expanded  Metal  Co.  (1910)  106  C.  C. 
A.  114,  183  Fed.  568,  in  which  that 
construction  was  first  made  and  which 
is  on  all  fours  with  the  principal  case. 

The  majority  of  the  court,  while 
conceding  that  the  practical  usage  of 
the  bar  in  its  own  circuit  had  been  to 
regard  such  a  bond  as  not  covering 
antecedent  costs,  and  that  the  ques- 
tion of  the  liability  of  the  surety  for 
costs  in  the  trial  court  was  a  new  one 
in  such  circuit,  none  the  less  consid- 
ered the  precise  point  debated  as  hav- 
ing been  explicitly  decided  in  Fidelity 
&  D.  Co.  V.  Expanded  Metal  Co.  (Fed.) 
supra,  in  another  circuit.  And  the 
majority  declared  that  this  decision 
had  been  approved  and  followed  else- 
where in  three  other  cases,  cited  and 
set  out  infra,. and,  while  inclining  to 
approve  the  reasoning  and  conclusion 
of  the  writer  of  the  opinion  in  the 
Expanded  Metal  Co.  Case,  really  took 
their  stand  upon  the  stare  decisis  doc- 
trine, saying  they  were  "strongly  of 
the  opinion  that,  the  matter  being  one 
bt  practical  construction  as  to  which 
uniformity  .  .  .is  highly  desir- 
able, we  should  adhere  to  the  ruling 
now  so  widely  accepted." 

It  will  be  orderly  to  present  first 
the  cases  upon  which  the  court  decid- 
ing Oehring  v.  Fox  Typewriter  Co. 
based  its  conclusion. 

Of  primary  importance  is  Fidelity 
&  D.  Co.  V.  Expanded  Metal  Co.  (Fed.) 
supra,  which  affirmed  (1910)  177  Fed. 
604.  That  case  is  indistinguishable, 
and  if  rightly  decided  is  controlling: 
The  bond  in  that  case  was  condi- 
tioned that  the  appealing  party  should 
"prosecute  the  appeal  to  effect  and  an- 
swer all  damages  and  costs  if  they 
fail  to  make  their  plea  good,'*  and  ac- 
cording to  the  court  the  liability 
of  the  surety  for  past  costs  depended 
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upon  the  terms  of  the  statute  (Rev. 
Stat.  §§  1000  and  1012,  Comp.  Stat. 
§§  1660,  1673,  6  Fed.  Stat.  Anno.  2d  ed. 
pp.  187,  170)  and  Rule  13  of  the  court, 
which  followed  it  (79  C.  C.  A.  xxvill., 
150  Fed.  xxvm.  The  first  of  these 
sections  of  the  statute  commanded 
every  judge  or  justice  signing  a  cita- 
tion on  any  writ  of  error  to  take  good 
and  sufficient  security  that  the  plain- 
tiff in  error  or  appellant  should  prose- 
cute his  writ  or  appeal  to  effect,  and, 
failing  to  make  his  plea  good,  should 
answer  all  damages  and  costs  where 
the  writ  is  a  supersedeas  and  stays 
execution,  or  all  costs  only  where  it  is 
not  a  supersedeas  as  aforesaid;  and 
the  second  of  the  sections  declared  ap- 
peals from  the  circuit  courts  and  dis- 
trict courts  acting  as  circuit  courts 
should  be  subject  to  the  same 
rules,  regulations,  and  restrictions 
prescribed  in  law  in  cases  of  writs  of 
error. 

Remarking  anent  the  first  section 
just  referred  to,  that  it  was  in  two 
clauses  and  provided  that  when  a  bond 
was  to  act  as  a  supersedeas,  it  was 
required  to  cover  "all  damages  and 
costs,"  but  where  it  did  not  so  act, 
"all  costs  only,"  the  cpurt  construed 
these  phrases  as  meaning,  referring  to, 
and  embracing  identically  the  same 
costs  in  both  cases,  and  declared  that 
if  the  costs  of  the  lower  court  were 
covered  by  a  supersedeas  bond,  they 
were  likewise  secured  by  a  bond  which 
did  not  so  operate;  and  the  court  as- 
serted what  appears  to  be  undeniable, 
that  it  has  been  uniformly  held  that  a 
supersedeas  bond  does  secure  the  costs 
of  the  lower  court. 

Inasmuch,  therefore,  as  the  second 
cited  section  obviously  made  appli- 
cable to  appeals  the  same  rules,  regu- 
lations, and  restrictions  as  by  the  first 
cited  section  applied  to  writs  of  error, 
the  surety  in  an  appeal  bond,  whether 
it  did  or  did  not  operate  as  a  super- 
sedeas, became  liable  for  the  costs  be- 
low as  well  as  above — antecedent  and 
subsequent  costs  alike — in  case  the 
appeal  proved  unsuccessful.  Fidelity 
&  D.  Co.  V.  Expanded  Metal  Co.  (1910) 
106  C.  C.  A.  114,  183  Fed.  568,  affirm- 
ing (1910)  177  Fed.  604. 

Turning  to  the  other  cases  cited  by 


th^^court  in  the  reported  case  (Oeh- 
RiNG  V.  Fox  Typewriteh  Co.  ante, 
718),  the  next  in  order  is  American 
Surety  Co.  v.  United  States  (1917)  152 
C.  C.  A.  514,  239  Fed.  680.  That  ease 
involved  a  bond  upon  a  writ  of  error 
to  review  a  conviction  of  a  criminal 
offense,  in  which  the  trial  court  had 
fined  and  condemned  the  plaintiff  in 
error  to  pay  the  costs  of  the  prosecu- 
tion. The  bond  did  not  act  as  a  super- 
sedeas, and  the  court  held,  on  the  au- 
thority of  the  Expanded  Metal  Co. 
Case  (Fed.)  supra,  that  it  covered  and 
secured  the  costs  of  the  prosecution, 
and  that  in  this  respect  there  was  no 
distinction,  between  civil  and  crimi- 
nal cases. 

The  case  of  Pacific  Coast  Casualty 
Co.  v.  Harvey  (1918)  169  C.  C.  A.  202, 
250  Fed.  952,  dealt  with  a  bond  on 
appeal  expressly  operating,  and  in- 
tended to  operate,  as  a  supersedeas, 
where  the  appellant  might  have  main- 
tained his  appeal  without  giving  bond 
at  all.  The  court  held  the  bond  cov- 
ered the  costs  already  incurred  when 
it  was  executed,  notwithstanding  they 
then  had  not  been  taxed. 

In  Johnson  v.  United  States  (1919) 
171  C.  C.  A.  509,  260  Fed.  783,  the 
plaintiff  in  error  had  been  convicted 
in  Alaska  of  a  criminal  offense,  and 
challenged  the  inclusion  in  the  judg- 
ment against  him  of  the  costs  of  the 
prosecution.  According  to  the  court 
the  record  showed  that  the  bail  bond 
executed  by  him  and  in  his  behalf  pro- 
vided for  the  payment  of  such  costs 
in  case  the  judgment  should  be  af- 
firmed. The  court  noted  that  the 
Federal  statute  (Rev.  Stat.  §  974, 
Comp.  Stat.  §  1615,  2  Fed.  Stat.  Anno. 
2d  ed.  p.  641)  clothed  courts  in  which 
convictions  for  offenses  not  capital 
were  had,  with  discretion  to  award 
payment  of  costs  by  defendant,  and 
that  another  statute  (Act  of  Cong. 
Aug.  24,  1912,  §  3,  37  Stat,  at  L.  512, 
chap.  387,  Comp.  Stat.  §  3530,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  251)  gave  the 
Constitution  and  laws  of  the  United 
States  the  same  force  and  effect  in 
Alaska  as  elsewhere,  and  that  an 
amendatory  Act  of  Aug.  29,  1914  (38 
Stat,  at  L.  710,  chap.  292,  Comp.  Stat 
§  3544a,  1  Fed.  Stat.  Anno.  2d  ed.  p. 
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298)  covered  costs  in  criminal  cases 
in  the  territory.  The  court,  following 
Nagle  V.  United  States  (1911)  111  C. 
C.  A.  621,  191  Fed.  141,  held  that  the 
first-mentioned  statute  was  in  effect 
in  Alaska,  and  that  the^point  raised 
was  sufficiently  answered  hy  the  deci- 
sions in  American  Surety  Co.  v.  United 
States  (1917)  152  C.  C.  A.  514,  239 
Fed,  680;  Fidelity  &  D.  Co.  v.  Ex- 
panded Metal  Co.  (1910)  106 'C.  C.  A. 
114,  183  Fed.  568;  and  Hardesty  v.  • 
United  States  (1911)  106  C.  C.  A.  411, 
184  Fed.  269. 

There  are  some  additional  cases  that 
support  the  decision  in  Oehring  v. 
Fox  Typewriter  Co.  to  a  greater  or 
less  extent,  but  they  should  be  read 
in  the  light  of  the  statutes  governing 
bonds  on  appeal  in  the  jurisdictions, 
the  conditions  expressed  in  the  obli- 
gations, and  the  effect  of  giving  such 
bonds  to  stay  execution. 

According  to  one  modem  authority 
the  liability  of  a  surety  on  an  appeal 
bond  is  limited  to  the  subject-matter 
of  the  particular  appeal,  and  while  it 
includes  costs  of  the  appellate  court, 
it  does  not  embrace  the  costs  in  the 
lower  court  except  by  virtue  of  stat- 
utes explicitly  or  in  effect  requiring 
obligations  of  this  sort  to  be  condi- 
tioned for  the  payment  of  such  costs. 
4  C.  J.  1293,  §  3411. 

On  affirmance  of  a  decree  of  fore- 
closure which  awarded  judgment  for  a 
stated  sum  of  money,  with  interest 
according  to  the  terms  of  a  mortgage 
and  the  costs  of  the  action,  the  sure- 
ties on  the  appeal  bond  were  held  lia- 
ble for  the  costs  of  the  court  below  in 
Persons  v.  Wirgman  (1905)  140  Fed. 
207,  but  the  condition  of  the  obliga- . 
tion  is  not  set  forth  in  the  report. 

On  the  dismissal  of  an  appeal  from 
a  judgment  of  the  justice's  court  by 
the  appellant,  where  it  has  been  pro- 
vided by  statute  (Kan.  Jus.  Code,  § 
129)  that  in  such  event  the  surety  in 
the  undertaking  shall  be  liable  to  the 
appellee  for  the  whole  amount  of  the 
debt,  costs,  and  damages  recovered 
against  the  appellant,  the  sureties  in 
the  appeal  bond,  conditioned,  as  re- 
quired by  law  (id.  §  121),  that  the 
appellant  shall  prosecute  the  appeal 
to  effect   without   unnecessary   delay 


and  shall  satisfy  the  judgment  and 
costs  rendered  against  him  thereon, 
are  liable,  not  merely  for  the  costs  of 
the  appellate  court,  but  also  as  well 
for  the  amount  of  the  judgment  of  the 
justice's  court  from  which  the  appeal 
was  taken.  Fitzgerald  v.  Wellington 
(1887>.  37  Kan.  460,  15  Pac.  582. 

A  bond  given  upon  a  ^yrit  of  error, 
conditioned,  as  required  by  statute, 
that  the  plaintiff  shall  prosecute  his 
suit  to  effect  and  pay  and  satisfy  any 
judgment  rendered,  renders  the  sure- 
ties liable  for  the  damages  and  costs 
awarded  in  the  original  suit  if  the 
judgment  is  affirmed.  Pierce  v.  Good- 
rich (1859)  47  Me.  173. 

A  bond  for  appeal,  conditioned,  ac- 
cording to  law,  for  the  prosecution  of 
the  appeal,  and  to  pay  all  such  costs 
as  the  appellee  might  recover  against 
the  appellant,  covers  the  costs  both 
above  and  below.  Great  Falls  Mfg. 
Co.  V.  Worster  (1863)  45  N.  H.  110. 

A  surety  in  a  bond  on  appeal  which 
does  not  operate  to  suspend  the  judg- 
ment appealed  from  or  stay  execution 
thereon,  where  the  condition  is  that 
the  appellant  shall  prosecute  his  ap- 
peal and  satisfy  whatever  judgment 
may  be  rendered  against  him,  or  that 
it  shall  be  satisfied  out  of  his  estate 
if  he  be  cast  in  the  appeal,  is  liable 
after  the  appeal  has  failed  for  the 
costs  both  above  and  below,  but  not 
for  the  original  damages.  Byrne  v. 
Riddell  (1849)  4  La.  Ann.  3. 

In  the. cited  case  the  court  held  that 
the  liability  depended  upon  the  lan- 
guage and  purpose  of  the  bond,  con- 
strued by  reference  to  the  local  perti- 
nent statute,  and  was  not  limited  to 
the  costs  of  appeal.  The  English  text 
of  this  statute,  it  was  said,  is  ambig^ 
uous,  but  the  ambiguity  was  dissipated 
by  reference  to  the  French  text, — 
"pour  siiret6  tiu  paiement  des  frais 
tant  en  premiere  instance  qu'en  cas 
d'appel," — which  was  entirely  clear. 

A  writ  of  error  in  the  Federal  courts 
operates  as  a  supersedeas,  and  the 
surety  bond*  thereon  is  conditioned 
that  the  plaintiff  in  error  shall  prose- 
cute his  writ  to  effect  and  answer  all 
damages  and  costs  if  he  fails  to  make 
his  plea  good  (U.  S.  Judiciary  Act  of 
1789,  1  Stat,  at  L.  84,  chap.  20,  §  22), 
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and  hence  the  surety  becomes  liable 
for  costs  below.  Catlett  v.  Brodie 
(1824)  9  Wheat.  (U.  S.)  553,  6  L.  ed. 
158. 

And  the  Federal  Statute  of  1803  (2 
Stat,  at  L.  244,  chap.  40)  provided  that 
appeals  should  be  subject  to  the  same 
rules,  regulations,  and  restrictions  as 
were  prescribed  in  cases  of  writs  of 
error,  and,  hence,  embraced  a  require- 
ment for  appeal  bonds  with  like  con- 
ditions. Jerome  v.  McCarter  (1874)  * 
21  Wall.  (U.  S.)  17,  22  L.  ed.  515. 

A  bond  on  appeal  in  an  equity  suit, 
operating  by  virtue  of  a  statute  as  a 
stay  of  all  proceedings,  and  condi- 
tioned to  pay  all  costs  in  case  of  an 
affirmance,  secures  and  covers  both 
costs  in  the  appellate  court  and  those 
awarded  and  taxed  in  the  court  below. 
Daly  V.  Litchfield  (1863)  11  Mich. 
497;  Prosser  v.  Whitney  (1881)  46 
Mich.  405,  9  N.  W.  449;  Kennedy  v. 
Nims  (1883)  52  Mich.  153,  17  N,  W. 
735. 

But  after  an  amendment  to  such 
statute,  evincing  the  legislative  inten- 
tion to  limit  the  liability  of  obligors  in 
a  chancery  appeal  bond  to  the  pay- 
ment of  the  appeal  costs,  the  sureties 
upon  such  a  bond,  conditioned  simply 
for  the  performance  of  the  decree  ren- 
dered on  appeal,  are  not  liable  for  the 
costs  in  the  original  decree.  Michie 
V.  Ellair  (1«86)  60  Mich.  73,  26  N.  W. 
837;  Warner  v.  Cameron  (1887)  64 
Mich.  185,  31  N.  W.  42. 

A  New  York  statute  at  one  time 
(Code,  §  354,  as  amended  1858)  re- 
quired an  undertaking  to  render  ef- 
fectual any  appeal  from  the  marine 
or  district  courts  to  the  court  of  com- 
mon pleas  in  the  city  of  New  York,  to  . 
secure  the  payment  of  costs,  disburse- 
ments, and  extra  costs  in  the  court  be- 
low, as  well  as  costs  and  damages 
awarded  against  the  at)pellant  on  ap- 
peal if  the  judgment  appealed  from 
should  be  affirmed;  and  another  stat- 
ute provided  for  the  security  of  the 
damages  in  the  court  below  upon  stay- 
ing execution.  Onderdohk  v.  Enunons 
(1859)  17  How.  Pr.  (N.  Y.)  545,  9  Abb. 
Pr.  187,  2  Hilt.  504. 

An  undertaking  on  appeal,  operat- 
ing to  stay  proceedings,  in  the  words 
of  the  statute,  that  if  the  judgment 


appealed  from  or  any  part  of  it  is  af- 
firmed, the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the 
judgment,  covers  and  secures  all  costs, 
past  and  future,  accrued  and  to  accrue 
on  appeal.  ^  Shankland  v.  Hamilton 
(1873)  1  Thomp.  &  C.  (N.  Y.)  239. 

When,  by  statute,  on  an  appeal  from 
a  judgment  for  land,  the  appeal  bond 
is  required  to  be  for  the  costs  of  suit 
and  damages  on  appeal,  as  was  the 
case  in  Texas  some  forty  years  ago, 
the  obligors  are  bounden  for  the  costs 
of  the  court  below,  as  well  as  those 
that  may  accrue  on  appeal.  Goode  v. 
Erwin  (1878)  50  Tex.  160.  -f- 

When  the  condition  of  a  bond  on 
writ  of  error  is  to  pay  the  judgment 
taken  up  for  review,  together  with 
such  damages  and  costs  as  the  review- 
ing court  shall  award,  the  sureties  in 
the  obligation  are  liable  on  the  dis- 
missal of  the  writ  for  the  amount  of 
the  judgment  below,  including  the 
costs  ordered  by  the  court,  inserted 
•after  taxation  in  a  blank  left  for  the 
purpose.  Many  V.  Sizer  (1856)  6  Gray 
(Mass.)  141. 

The  sureties  upon  an  appeal  bond 
conditioned  that  the  principal  obligor 
shall  prosecute  the  appeal  with  effect, 
or,  failing  to  do  so,  shall  pay  the 
obligee  the  amount  of  the  judgment 
appealed  from  and  all  damages  and 
costs  adjudged  against  the  appellant 
in  consequence  of  the  appeal,  are  ha- 
ble,  when  the  judgment  has  been  af- 
firmed, to  the  total  amount  of  both 
the  judgment  below  and  of  the  appel- 
late court  with  costs.  Moore  v.  Gorin 
(1822)  2  Litt.  (Ky.)  186. 

A  bond  conditioned  to  prosecute  to 
effect  a  writ  of  error,  and  to  x>ay  and 
satisfy  the  judgment  rendered  by  the 
supreme  court  in  the  cause,  does  not 
render  the  sureties  liable  for  the 
amount  of  the  judgment  of  the  court 
below.  La  Tourette  v.  Baird  (1824) 
Minor  (Ala.)  325. 

A  condition  in  an  appeal  bond  that 
the  appellant  shall  prosecute  the  ap- 
peal "with  effect"  means  that  he  shall 
prosecute  it  with  success,  and  that 
naught  less  than  a  reversal  or  over- 
turning of  the  judgment  appealed 
from  is  to  be  esteemed  a  success;  but 
a  condition  that  the  appellant  shall 
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prosecute  the  appeal  "with  diligeiice  to 
a  decision"  carries  no  implication  re- 
specting what  the  decision  shall  be, 
much  less  that  it  shall  be  one  in*"  ap- 
pellant's favor.  Hill  v.  Keller  (1911) 
157  Mo.  App.  710.  139  S.  W.  528. 

A  recognizance  on  an  appeal  from  a 
judgment  embracing  both  damages 
and  costs,  conditioned  in  conformity 
with  the  statute  in  point  that  appel- 
lant shall  enter  and  prosecute  his  ap- 
peal with  effect  and  satisfy  any  judg- 
ment which  may  be  entered  against 
him  in  the  appellate  court  upon  the 
appeal  for  costs,  does  not  cover  costs 
in  the  court  below.  Robinson  v.  Mas- 
terson  (1884)  136  Mass.  560. 

In  New  York  an  undertaking  on  ap- 
peal to  the  court  of  appeals  to  pay  all 
costs  and  damages  awarded  in  that 
court  against  the  appellant  has  been 
held  not  to  embrace  all  the  costs  of 
the  action,  but  only  those  incurred  by 
or  arising  out  of  the  appeal.  Post  v. 
Doremus  (1875)  60  N.  Y.  371;  Burdett 
V.  Lowe  (1881)  85  N.  Y.  241,  reversing 
(1880)  22  Hun,  588. 

Upon  an  undertaking  given  on.  ap- 
peal to  the  New  York  court  of  appeals 
from  an  order  of  the  supreme  court  in 
banc  reversing  a  judgment  below  and 
awarding  a  new  trial,  accompanied  by 
appellant's  stipulation  (required  by 
law)  for  judgment  absolute  against 
him  in  case  the  order  appealed  from  ' 
shall  be  affirmed, -where  the  promise 
of  the  undertakers  is  to  pay  all  costs 
and  damages  that  may  be  awarded  on 
the  appeal,  the  9ureties  are  liable  on 
the  aflirmance  of  the  order  with  costs 
by  the  court  of  appeals,  to  no  more 
than  the  costs  of  the  appeal  to  that 
court.  Seaman  v.  McReynolds  (1876) 
50  How.  Pr.  (N.  Y.)  421;  Bennett  v. 
American  Surety  Co.  (1902)  78  App. 
Div.  468,  77  N.  Y.  Supp.  207,  affirmed 
in  (1904)  179  N.  Y.  548,  71  N.  E.  1128. 

A  bond  on  appeal  by  an  executor 
from  a  judgment  surcharging  his  ac- 
count as  such  and  depriving  him  of 
commissions,  and  imposing  costs  upon 
him  personally,  reciting  the  facts,  and 
conditioned,  if  the  appeal  was  dis- 
missed or  the  decree  affirmed,  that  the 
appellant  would  pay  the  sum  directed 
to  be  paid  by  the  decree,  not  exceeding 
double  the  amount  surcharged  to  him 


as  executor,  does  not  cdver  the  per- 
sonal judgment  for  costs.  Ahlbach  v. 
American  Bonding  Co.  (1912)  132  N. 
Y.  Supp.  741. 

It  was  held  in  Tennessee  that  no 
matter  how  broad  might  be  the  condi- 
tion of  an  appeal  bond  given  upon  the 
dismissal  of  a  bill  in  chancery,  the 
liability  of  the  surety  thereon  was  no 
greater  than  the  obligation  imposed 
by  law  upon  the  principal  in  order  to 
take  and  prosecute  his  appeal,  aild 
that  did  not  go  beyond  the  costs  of  the 
appeal  in  the  court  above  in  case  of 
an  affirmance.  Terry  v.  Stukely 
(1832)  3  Yerg.  (Teniu)  506;  Sharp  v. 
Pickens  (1867)  4  Coldw.  (Tenn.)  268. 

Under  former  statutes  of  Tennessee 
(Code,  §§  3162,  3163),  bonds  on  ap- 
peal to  the  supreme  court  were  re- 
quired (1)  in  an  action  founded  on 
bonds,  etc.,  to  provide  for  payment  of 
the  whole  debt,  damages,  and  costs, 
and  for  the  satisfaction  of  the  judg- 
ment of  the  superior  court;  and  (2) 
in  all  other  suits  at  law  for  damages 
and  costs  only,  with  interest  at  a 
stated  rate.  In  construing  these  stat- 
utes upon  an  application  to  fix  the  lia- 
bility of  the  sureties  on  an  appeal  in 
an  action  in  class  2,  the  court  said: 
According  to  the  construction  which 
has  been  given  the  section  by  the  pro- 
fession generally  upon  the  affirmance 
of  the  judgment  of  the  court  below,  in 
this  (the  supreme)  court,  the  defend- 
ant in  error  is  entitled  to  a  judgment 
against  the  surety  in  the  appeal  bond 
only  for  the  amount  of  the  interest 
which  has  accrued  upon  the  judgment 
below  at  the  statute  rate,  and  the 
costs  of  the  appeal.  We  think  the 
correctness  of  this  construction  may, 
at  first,  well  have  been  questioned,  but 
inasmuch  as  it  has  been  acquiesced  in 
and  acted  upon  by  the  profession  so 
long,  we  do  not  feel  willing  or  author- 
ized now  to  declare  a  different  one. 
Sharp  V.  Pickens  (Tenn.)  supra. 

A  surety  on  a  bond  for  damages  and 
costs,  as  required  by  law  on  an  appeal 
by  the  defeated  litigant  in  a  chancery 
suit  to  the  supreme  court  of  Tennes- 
see, is  liable  only  for  the  costs  inci- 
dent to  the  appeal,  and  not  for  those 
below.  Denton  v.  Woods  (1883)  11 
Lea  (Tenn.)  505. 
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We  are  clearly  of  opinion,  said  the 
court  in  this  case,  that  the  ^'damages 
and  costs"  which  an  appellant  to  this 
court  is  required  to  give  [sic]  under 
the  statute  are  only  the  costs  and  dam- 
ages incident  to  the  appeal.  The  law 
remains  as  it  always  has  been,  and  the 
liability  on  the  bond  is  for  costs  sub- 
sequently accruing. 

The  surety  in  an  appeal  bond  condi- 
tioned for  the  prosecution  of  the  ap- 
peal with  effect,  or  to  pay,  satisfy,  and 
abide  by  the  judgment  of  the  appellate 
court  which  may  be  rendered,  is  only 
liable  thereon  for  the  costs  and  dam- 
ages incident  to  the  appeal. 

A  surety  in  a  bond  upon  a  writ  of 
error,  without  supersedeas,  to  the  su- 
preme court  of  Tennessee,  to  review 
a  judgment  for  damages  for  the  negli- 
gent killing  of  the  original  plaintiff's 
intestate,  since  the  Statute  of  1859 
(chap.  4)  providing  for  writ  of  error 
without  supersedeas  upon  giving  bond 
and  security  for  costs  only  (thereby 
<;hanging  former  rules),  is  not  liable 
on  the  affirmance  of  the  judgment  be- 
low for  interest  upon  it  or  aught  be- 
yond the  costs  in  the  court  above. 
Knoxville,  C;  G.  &  L.  R.  Co.  v.  Leabow 
(1896)  97  Teiui.  449,  37  S.  W.  197. 

Upon  a  statutory  appeal  bond  in 
Texas  on  an  appeal  from  an  order 
denying  a  motion  to  vacate  a  receiver- 
ship, the  liability  of  the  sureties  is 
limited  to  the  costs  of  the  motion  to 
vafbate  and  of  the  appeal  from  the 
order  of  denial,  and  does  not  extend 
to  costs  of  the  entire  suit.  American 
Surety  Co.  v.  Koen  (1908)  49  Tex. 
Civ.  App.  98,  107  S.  W.  938. 

The  surety  in  an  undertaking  on  ap- 
peal from  a  justice's  judgment  provid- 
ing only  for  the  payment  of  the  judg- 
ment of  the  appellate  court  against  the 
appellant  cannot,  on  the  dismissal  of 
the  appeal,  be  charged  with  any  lia- 
bility for  the  justice's  judgment. 
Sengpeil  v.  Spang  (1879)  47  Wis.  28. 

Whether  costs  in  the  court  below 
shall  follow  on  a  reversal  in  error  will 
depend  upon  the  kind  of  a  judgment 
the  court  in  error  shall  give.  It  may 
give  a  new  judgment,  fully  and  finally 
determining  the  merits  of  the  cause, 
and  deciding  the  whole  controversy, 
or  merely  award  a  venire  de  novo.    If 


the  judgment  below  is  reversed,  and 
the  court  in  error  also  pronounces  the 
judgment  which  should  have  been  giv- 
en below,  the  effect  is  to  give  the  plain- 
tiff in  error  the  costs  of  the  suit  in  the 
court  below,  for  these  he  would  have 
had  if  a  proper  judgment  had  been 
rendered  in  the  iirst  instance.  Lehigh 
Valley  R.  Co.  v.  McFarland  (1882)  44 
N.  J.  L.  674. 

A  plaintiff  who  had  won  a  verdict 
in  a  libel  suit  and  had  judgment  ar- 
rested thereon  upon  application  of  his 
adversary,  which  judgment  was  re- 
versed on  error,  was  held  entitled  to 
costs  below  as  well  as  above,  because 
he  would  have  had  these  if  judgment 
had  not  been  erroneously  arrested. 
Adams  v.  Meredew  (1829)  3  Younge 
&  J.  419,  148  Eng.  Reprint,  1242,  fol- 
lowed in  Evans  v.  Collins  (1845)  9  Jur. 
(Eng.)  640. 

In  England,  on  the  reversal  of  a 
judgment  by  the  House  of  Lords,  cou- 
pled by  the  pronouncement  of  a  judg- 
ment which  should  have  been  ren- 
dered below,  the  appellant  recovers 
the  costs  in  the  court  below  which  he 
would  have  been  entitled  to  if  the 
proper  judgment  had  been  pronounced 
in  the  first  instance.  Mackersy  v. 
Ramsays  (1843)  9  Clark  &  F.  818,  8 
Eng.  Reprint,  628,  3  Eng.  Rul.  Cas. 
763. 

When  .the  English  House  of  Lords 
overrules  exceptions  allowed  in  the 
court  below  which  that  court  ought 
Itself  to  have  overruled,  it  gives  the 
successful  litigant  costs  in  the  court 
below.  Atty.  Gen,  v.  Cox  (1850)  3  H. 
L.  Cas.  240,  10  Eng.  Reprint,  93. 

A  court,  in  granting  liberty  to  ap- 
peal, is  entitled,  in  the  exercise  of  its 
discretion,  to  order  as  a  condition  of 
leave  the  payment  by  appellant  of  all 
costs  on  both  sides  in  any  event.  Wills 
V.  Great  Western  R.  Co.  [1913]  136  L. 
T.  Jo.  (Eng.)  197. 

Upon  a  writ  of  error  bringing  up  a 
judgment  for  plaintiff;  rendered  by 
the  court  below  upon  the  coming  in 
of  a  special  verdict  stating  the  facts 
and  finding  in  the  alternative  accord- 
ing as  the  court  should  be  of  opinion 
that  the  verdict  ought  to  be  for  the 
one  or  the  other  litigant,  where  the 
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court  in  error  reverses  the  judgment 
below  and  renders  judgment  for  the 
defendant  as  the  court  below  ought  to 
have  done,  the  plaintiff  in  error  is  em- 
titled  to  his  costs  in  the  court  below. 
Gildart  v.  Gladstone  (1810)  12  East, 
668, 104  Eng.  Reprint,  261. 

A  bond  on  appeal  conditioned  ac- 
cording to  statute  for  the  appellant 
to  abide  by  the  decision  of  the  cause 
by  the  appellate  court  and  to  pay  all 
sums  of  money  and  costs,  as  well  of 
the  suit  as  of  the  appeal  awarded  and 
taxed  to  the  opposite  party,  renders 
the  obligors,  when  the  decision  on  ap- 
peal sustains  the  judgment  and  dis- 
poses of  the  cause,  liable  for  the  costs 
of  the  suit  below  as  well  as  of  the 
appeal.  Waddell  v.  Robertson  (1867) 
26  U.  C.  Q.  B.  (Eng.)  376. 

Upon  a  reversal  on  error  without  a 
judgment  on  the  merits  for  the  plain- 


tiff in  error,  where  no  statute  has 
granted  costs  in  such  a  case,  costs  in 
the  court  below  are  not  recoverable  by 
the  prevailing  party.  Bell  v.  Potts 
(1804)  5  East,  '49,  102  Eng.  Reprint, 
987. 

On  the  decision  of  an  appeal  in  fa- 
vor of  an  appellant,  with  costs  above 
and  below,  where  the  ruling  of  the 
court  nisi  on  a  question  of  evidence 
had  been  upheld  by  a  reviewing  tri- 
bunal and  reversed  in  the  court  of  last 
resort  with  a  remand  for  a  new  hear- 
ing, the  phrase  ''with  costs  above  and 
below''  was  held  to  mean  the  costs  on 
the  final  appeal  and  in  the  intermedi- 
ate court,  and  not  those  in  the  first 
instance,  which  were  to  abide  the  out- 
come of  the  new  hearing.  Hendon  Pa- 
per Works  Co.  V.  Sunderland  Union 
Assessment  Com.  [1915]  79  J.  P. 
(Eng.)  220, 139  L.  T.  Jo.  25.   J.  B,  G. 


FRED  G.  STEVENS 

V. 

JUDSON  BLACK,  Plff .  in  Err. 

Michioan  Supreme  Court -^  December  21^  1920, 

(—  Mich.  — ,  180  N.  W.  503.) 

Animals  —  negligent  killing  by  state  veterinary  —  liability. 

An  official  of  the  state  veterinary  board  who,  without  request,  attempts 
to  test  a  stallion  brought  into  the  state,  and  negligently  kills  him  in  so 
doing,  is  liable  to  the  owner  for  his  value  if  the  animal  had  never  been 
offered  for  sale  or  service,  although  the  state  requires  examination  and 
certification  of  stallions  by  the  veterinary  board  before  they  can  be  offered 
for  sale  or  use  in  the  state. 

ISee  note  on  this  question  beginning  on  page  734.] 


Error  to  the  Circuit  Court  for  Isabella  County  (Hart,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  the  death  of  his  horse,  alleged  to  have  been  caused  by  defendant's 
wrongful  and  negligent  acts.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Alexander  J.  Groesbeck,  The  action  of  defendant  was  a  negli- 
Attorney  General,  J.  E.  Converse  and     gent    performance    of    a    ministerial 


H.  S.  Sweeny,  Assistant  Attorneys 
General,  and  Francis  McNamara  for 
plaintiff  in  error. 

Messrs.  F.  H.  Dusenbury,  Charles 
H.  Goggin^  and  Smith  &  Hunter,  for 
defendant  in  error: 


power,  and  he  is  personally  liable  for 
the  injury  arising  from  such  abuse. 

29  Cyc.  1442;  Raynesford  v.  Phelps, 
43  Mich.  342,  38  Am.  Rep.  189,  5  N.  W. 
403;  Moss  v.  Cummings,  44  Mich.  359, 
6  N.  W.  843;  Mitchell  v.  Hopper,  114 
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Ark.  556,  L.R.A.1915B,  1013,  170  S.  W. 
231 ;  Aaron  v.  Broiles,  64  Tex.  316,  53 
Am.  Rep.  764 ;  Pearson  v.  Zehr,  138  111. 
48,  32  Am.  St.  Rep.  113,  29  N.  E.  854; 
Lowe  V.  Conroy,  120  Wis.  151,  66 
L.R.A.  907,  102  Am.  St.  Rep.  983,  97 
N.  W.  942,  1  Ann.  Gas.  341;  Beers  v. 
Board  of  Health,  35  La.  Ann.  1132,  48 
Am.  Rep.  256;  Miller  v.  Horton,  152 
Mass.  540,  10  L.R.A.  116,  23  Am.  St. 
Rep.  850,  26  N.  E.  100;  Mechem,  Pub. 
Off.  §  702. 

Steere,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  recovered  against  de- 
fendant a  judgment  in  the  circuit 
court  of  Isabella  county  for  wrong- 
fully causing  the  death  of  an  im- 
ported and  pedigreed  Belgian  stal- 
lion named  "Embatable  De  Don," 
claimed  to  have  been  the  most  val- 
uable horse  ever  taken  into  that 
county.  The  parties  kindly  stipu- 
lated, however,  at  conclusion  of  the 
opening  statement  of  plaintiff's 
counsel,  that,  if  the  court  as  a  mat- 
ter of  law  found  defendant  liable 
under  the  stated  facts,  a  verdict 
might  be  directed  in  plaintiff's  favor 
for  $3,000,  and  counsel  for  both  par- 
ties then  requested  a  directed  ver- 
dict. After  argument,  the  court  di- 
rected a  verdict  for  plaintiff  for  the 
conditionally  stipulated  amount. 

It  appeared  in  the  record  and 
briefs  of  counsel,  undisputed,  that 
in  the  spring  of  1919,  sometime 
prior  to  May  8,  plaintiff  bought  this 
stallion  from  a  well-known  firm  lo- 
cated at  Lafayette,  Indiana,  en- 
gaged in  importing  and  selling 
horses,  and  took  him  to  Mt.  Pleas- 
ant, Michigan,  for  the  purpose  of 
sale.  He  had  employed  a  groom  or 
keeper  named  Mclsaac,  who  was  in 
immediate  charge  of  the  horse, 
which  was  stabled  in  a  well-known 
bam  on  a  principal  street  of  Mt. 
Pleasant.  Plaintiff  had  never  of- 
fered the  horse  for  sale,  or  used  or 
offered  him  for  breeding  purposes, 
in  the  state  of  Michigan,  and  was 
absent  from  Mt.  Pleasant  on  May 
8,  1919.  Mclsaac  was  then  at  the 
barn  in  charge  of  the  horse,  as  a 
groom  whose  only  duties  were  to 
care  for,  feed,  and  look  after  him. 
The  horse  was,  so  far  as  known. 


sound  and  in  good  condition.  On 
that  day  he  was  cared  for  by  Mc- 
lsaac in  the  usual  way,  given  his 
morning  and  noon  feed  at  the  regu- 
lar time  and  the  usual  quantity  of 
water,  which  he  ate  and  drank  with 
relish.  Until  after  the  arrival  of 
defendant  at  the  stable  in  the  aft- 
ernoon of  that  day  the  horse  ap- 
peared in  perfect  health  and  normal 
in  all  respects.  He  was  a  large, 
heavy  animal  of  the  Belgian  draft- 
horse  breed,  weighing  2,400  pounds. 

There  was  then  in  force  in  the 
state  Act  256  of  the  Public  Acts  of 
1911,  with  amendments,  entitled  as 
follows :  "An  Act  to  Encourage  the 
Breeding  of  Horses;  to  Regulate 
the  Public  Service  of  Stallions;  to 
Require  the  Registration  of  Stal- 
lions, and  to  Provide  for  the  En- 
forcement Thereof." 

Sections  7  and  8  of  said  act  (§§ 
14,887,  14,888,  Comp.  Laws  1915) 
are  as  follows : 

"Sec.  7.  Every  stallion  brought 
into  this  state  from  another  state 
or  from  a  foreign  country  to  be  of- 
fered for  sale  or  for  public  service 
shall,  before  any  such  sale  or  use  is 
made,  be  examined  by  the  state 
veterinary  board  or  its  regularly  ap- 
pointed representative,  and  certified 
by  said  board  or  its  representatives 
that  said  stallion  is  free  from  hered- 
itary, contagious  or  transmissible 
unsoundness  or  disease  and  is  of 
good  conformation  and  breed  type 
and  suitable  to  improve  .the  horse 
stock  of  the  state.  . 

"Sec  8.  Any  person,  firm,  com- 
pany or  association  violating  any  of 
the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor, 
and  shall  upon  conviction  thereof  be 
punished  by  a  fine  of  not  less  than 
$25  nor  more  than  $300,  or  by  im- 
prisonment in  the  county  jail  not 
more  than  thirty  days,  or  by  both 
such  fine  and  imprisonment  in  the 
discretion  of  the  court." 

Not  having  yet  offered  the  horse 
for  sale  or  breeding  purposes  with- 
in the  state,  plaintiff  had  made  no 
application  for  the  examination  and 
credentials  required  by  the  act  for 
such  purpose. 


Defendant  Black 
inary  surgeon  and  s^retary  of  the 
state  veterinary  board.  Without 
any  request  from  or  previous  no- 
tice to  the  owner,  then  absent,  he 
aH)eared  at  the  stable  in  the  af- 
ternoon of  May  9,  1919,  at  about 
3  o'clock,  for  the  purpose,  as  he 
stated  to  Mcldaac,  of  examining 
the  horse  under  the  law  upon  that 
subject,  telling  him  who  he  was. 
Although  Mclsaac  had  no  instruc- 
tions from  plaintiff  or  previous 
knowledge  upon  the  subject,  he 
submitted  to  defendant's  statement 
of  what  he  was  authorized  officially 
to  do  and  obeyed  his  directions.  In 
the  course  of  his  examination,  for 
the  purpose  of  "proving  the  wind'* 
to  detect  any  disease  of  the  respira- 
tory organs,  he  directed  Mclsaac  to 
take  the  horse  out  and  run  with 
him  down  the  street  for  about  a 
block  or  so  and  back  again.  He  then 
directed  Mclsaac  to  get  upon  the 
animaFs  back  and  gallop  him  as  fast 
as  he  could  down  the  street  a  block 
and  back  again,  which  was  done. 
Not  satisfied  with  the  strenuous- 
ness  of  these  tests,  he  caused  a  light, 
fast  driving  horse  which  was  in  the 
bam  to  be  hitched  to  a  light  buggy, 
and  directed  Mclsaac  to  get  into  the 
buggy  with  him  and  lead  the  stal- 
lion behind.  He  then  drove  at  a 
very  fast  pace  down  the  street  sev- 
eral blocks,  causing  the  heavy  stal- 
lion weighing  2,400  pounds  to  gal- 
lop behind  for  a  distance  of  about 
120  rods  at  an  unusual  gait  and  un- 
reasonably fast  pace  for  an  animal 
of  his  kind  and  weight. 

When  taken  out  for  this  test,  the 
horse  appeared  in  good  spirits  with 
his  head  up  and  full  of  life.  A. short 
time  after  being  returned  to  his 
stall,  he  was  found  by  Mclsaac  with 
his  head  down,  trembling  and  sweat- 
ing excessively.  He  called  defend- 
ant, who  was  near  by,  and  unsuc- 
cessfully endeavored  to  relieve  his 
condition.  Two  other  veterinaries 
were  called,  but  the  horse  grew 
worse  with  progressive  symptoms  of 
a  ruptured  stomach,  of  which  he 
died  that  evening.  An  autopsy 
shortly  after  his  death  disclosed  a 
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was   a   veter-     rupture  of  the  stomach  from  4  to  6 

inches  in  length,  caused,  as  plain- 
tiff's counsel  stated  the  proofs  would 
show  and  the  defense  assumed  as 
true  for  the  purpose  of  this  case,  by 
the  unusual,  violent,  and  unreason- 
able overexertion  for  a  horse  of  his 
weight  and  kind,  exacted  by  defend- 
ant ostensibly  to  test  his  wind. 

Defendant's  counsel  state,  and 
plaintiff's  counsel  concede,  that  the 
two  questions  involved  in  the  issue 
as  made  and  argued  are : 

"(1)  Was  Dr.  Black  a  trespasser 
in  making  the  examination  without 
the  request  of  the  plaintiff  and  with- 
out notice? 

"(2)  The  liability  of  a  public  of- 
ficer in  the  performance  of  his  of- 
ficial duties.'' 

Upon  these  propositions  counsel 
for  defendant  contended  that,  it 
being  conceded  the  stallion  was 
brought  into  the  state  for  the  pur- 
pose of  sale,  it  was  the  right  and 
duty  of  the  state  veterinary  board, 
under  §  7  of  the  act,  to  forthwith 
examine  him,  without  any  applica- 
tion or  request  of  the  owner  there- 
for, to  determine  whether  his  sale  or 
service  for  breeding  purposes  would 
or  would  not  be  a  benefit  to  the  pub- 
lic ;  that  defendant  was  therefore  not 
a  trespasser,  but  when  conducting 
such  examination  was  lawfully  per- 
forming a  mandatory  official  duty  of 
a  discretionary  and  judicial  nature, 
to  determine  by  an  expert  physical 
examination  whether  such  animal 
was  of  the  kind  and  in  physical  con- 
dition entitling  him  to  be  certified 
as  the  statute  provided ;  and  that  in 
the  performance  of  such  official  duty 
he  was  not  liable  for  the  result  of 
any  mistaken  methods  adopted  in 
the  exercise  of  his  discretion  or 
judgment. 

Upon  the  liability  of  a  public  of- 
ficer for  damage  done  by  him  to  pri- 
vate property  while  in  performance 
of  a  mandatory  official  duty,  many 
decisions,  not  entirely  harmonious, 
are  to  be  found.  In  that  connection 
it  may  be  noted  that  this  act  is  not 
bottomed  on  the  impelling  neces- 
sities which  justify  these  drastic 
measures  authorized  by  quarantine 
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laws  for  guarding  the  life  and  health 
of  human  beings  against  dangerous, 
infectious,  or  contagious  diseases 
which  are  or  may  become  epidemic ; 
neither  can  it  be  regarded  as  fairly 
analogous  to  the  laws  authorizing 
quarantining  or  destruction  of  do- 
mestic animals  to  guard  against  an 
epizootic  of  diseases,  infectious  or 
contagious  amongst  them,  from 
which,  if  unchecked,  great  and  im- 
mediate public  loss  would  result. 
Most  of  the  cases  to  which  our  at- 
tention has  been  called  relate  to  the 
conduct  of  public  officers  in  acting 
under  such  laws. 

Even  in  that  class  of  cases  the 
rule  of  protection  in  performance  of 
official  duty  has  its  limitations.  In 
Miller  v.  Horton,  152  Mass.  540,  10 
L.R.A.  116,  23  Am.  St.  Rep.  85*0, 
26  N.  E.  100,  the  court  held,  in  a 
well-considered  opinion  written  by 
Justice  Holmes,  that  under  a  law  au- 
thorizing summary  destruction  of 
animals  having  farcy  or  glanders, 
with  no  provision  for  compnensation 
to  owner,  an  order  of  commissioners 
on  contagious  diseases  of  domestic 
animals,  certifying  that  a  certain 
horse  examined  on  that  date  was  ad- 
judged to  have  a  contagious  disease 
known  as  glanders  and  directing 
that  he  be  killed,  was  not  a  protec- 
tion to  the  officers  executing  the 
order  in  a  subsequent  action  by  the 
owner  against  them,  where  it  ap- 
peared the  animal  was  not  in  fact 
infected  with  the  disease.  In  Pear- 
son V.  Zehr,  138  111,  48,  32  Am.  St. 
Rep.  113,  29  N.  E.  854,  a  like  ruling 
was  made  in  an  analogous  case, 
where  the  live-stock  commissioners 
of  the  state  examined  and  ordered 
certain  horses  destroyed  because  in- 
fected with  glanders. 

As  illustrative  of  what  are  claimed 
to  be  generally  accepted  rules  ap- 
plicable to  the  case  at  bar,  counsel 
for  defendant  cite  GarfF  v.  Smith,  31 
Utah,  102,  120  Am.  St.  Rep.  924,  86 
Pac.  772,  and  Mitchell  v.  Hopper, 
114  Ark.  556,  L.R.A.1915B,  1013, 
170  S.  W.  231.  Those  cases  involved 
the  performance  of  duties  under 
laws  directed  to  the  prevention  or 
eradication    of   communicable    dis- 


eases amongst  animals.  In  the  Utah 
case  defendants  were  the  state  sheep 
inspector  and  his  deputy,  acting  in 
performance  of  their  duties  as  pub- 
lic officers  under  a  law  providing  for 
quarantining  sheep  found  diseased, 
and  were  charged  by  the  owner  with 
having  defined  the  limits  of  a  quar- 
antine for  certain  of  plaintiffs 
sheep,  which  they  required  him  to 
observe,  in  a  region  where,  owing 
to  the  scarcity  of  proper  feed,  they 
ate  quantities  of  greasewood  and 
drank  water  excessively,  a  combina- 
tion likely  to  cause  sickness  and 
death  amongst  sheep,  as  a  result  of 
which  several  of  them  died.  Of  this 
the  court  said:  "There  are  no  al- 
legations in  the  complaint,  nor  is 
there  any  evidence  showing  that 
either  of  the  defendants  knew,  or 
that  it  was  common  knowledge,  that 
it  is  harmful  or  injurious  to  sheep 
to  eat  greasewood  and  to  drink 
water  thereafter,  nor  that  the  de- 
fendants in  the  performance  of  their 
duty  or  otherwise,  in  defining  the 
limits  and  designating  the  place,  or 
in  any  other  particular,  acted  with 
malice  or  wantonness,  or  that  they 
acted  beyond  the  scope  of  their  au- 
thority, or  without  or  in  excess  of 
their  jurisdiction.  ...  It  is 
strongly  urged  by  respondent  that, 
while  the  act  of  inspecting  and 
quarantining  the  sheep  may  be  ju- 
dicial in  its  nature,  nevertheless  the 
act  of  defining  the  place  and  limits 
of  quarantine  is  but  ministerial. 
We  discern  no  such  -distinction.  The 
law  does  not  prescribe  the  mode  of 
doing  the  one  act  any  more  than  it 
does  the  other.  The  law  requires 
the  officer  to  make  regulations  for 
tiie  quarantine.  .  .  . '  It  is  quite 
apparent  that  the  doing  of  the  acts 
complained  of  involves  such  discre- 
tionary powers  as  to  make  their  ex- 
ercise judicial  in  their  nature,  and 
that  the  officer  performing  them  is 
not  liable  in  a  civil  action,  in  the  ab- 
sence of  averments  and  proof  that 
he  acted  with  malice  or  through 
fraud  or  corruption," — citing  cases. 
In  the  Arkansas  case,  cattle  in- 
spectors were  engaged  in  the  per- 
formance of  their  official  duties  un- 
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der  a  law  requiring  inspection  and 
treatment  of  cattle  for  eradication 
of  certain  diseases,  and  while  so  en- 
ga£:ed  one  of  them  roped  and  threw 
a  steer  in  such  careless  manner,  as 
was  claimed,  that  his  leg  was 
broken.  The  owner  brought  an  ac- 
tion for  its  value,  charging  negli- 
gence in  the  manner  of  roping  and 
throwing  the  animal,  as  to  which 
there  was  an  issue  of  fact,  defend- 
ants claiming  the  injury  was  purely 
accidental  and  the  animal  was  prop- 
erly lassoed  by  an  experienced  man 
when  trying  to  break  from  the  herd, 
but  when  it  struck  the  brace  of  the 
horse  at  the  end  of  the  rope  the  steer 
slipped  on  a  rock  and  fell,  admitted- 
ly suffering  the  injury  complained 
of.  Defendants  assigned  error  on 
refusal  of  the  court  to  instruct  the 
jury  that  "before  you  would  be  au- 
thorized to  find  for  the  plaintiff,  you 
must  find  from  a  preponderance  of 
the  testimony  that  the  defendants 
carelessly  or  negligently  roped  the 
steer  belonging  to  the  plaintiff,  and 
in  so  doing  broke,  or  caused  to  be 
broken,  its  leg,  and  if  you  fail  to  so 
find  from  a  preponderance  of  the 
testimony,  then  your  verdict  will  be 
for  the  defendants." 

The  court  instructed  the  jury 
that,  if  they  "found  from  the  evi- 
dence that  appellants,  during  the 
inspection,  injured  any  of  the  plain- 
tifTs  stock,  they  would  he  liable  for 
whatever  damages  he  sustained  by 
reason  of  the  injury,"  which  the 
appellate  court  held  was  erroneous, 
and  the  rejected  request  should  have 
been  given,  saying,  in  part:  "Ap- 
pellants were  officers  and  engaged 
in  the  performance  of  their  duties 
in  inspecting  the  cattle  at  the  time 
they  undertook  to*  do  so.  The  act 
being  lawful,  they  were  only  liable 
for  injuries  resulting  from  careless- 
ness or  negligence,  and  could  not  be 
held  liable  for  damages  for  injury 
resulting  by  accident  or  casualty 
while  they  were  in  the  exercise  of 
proper  care,  or  such  care  as  an  ordi- 
narily prudent  man  would  have  exer- 
cised under  the  circumstances." 

Although  the  case  was  reversed 
for  the  errors  pointed  out,  the  prop- 


er rule,  as  stated  by  the  court,  seems 
to  harmonize  with  plaintiff's  conten- 
tion in  the  instant  case,  even  assum- 
ing, as  defendant  claims,  that  under 
the  act  in  question  it  was  his  official 
duty  to,  unsolicited  and  without  no- 
tifying the  owner,  examine  and  test 
the  horse  on  his  own  initiative. 

But  back  of  that  question  we  find 
nowhere  in  the  act  any  express  pro- 
vision giving  the  state  veterinary 
board  the  power  or  imposing  upon 
it  the  duty  to,  on  its  own  initiative, 
take  possession  or  control  of  such  a 
horse  against  the  wishes,  or  without 
the  knowledge  and  consent,  of  its 
owner,  and  conduct  the  examination 
provided  for  in  §  7,  especially  when 
it  is  undisputed  that  the  animal  has 
never  been  offered  for  sale  or  breed- 
ing purposes,  or  so  used,  within  the 
state. 

In  that  connection  it  is  helpful  to 
note  the  class  of  boards  to  which 
the  state  veterinary  board  belongs. 
It  cannot  properly  be  counted  as  a 
health  board,  for  man  or  beast. 
Here  and  elsewhere  that  field  is  oc- 
cupied by  boards  properly  consti- 
tuted and  empowered  for  such  serv- 
ice under  different  laws.  In  this 
statiB  those  duties  were,  until  recent- 
ly, performed  as  to  domestic  animals 
by  the  state  live  stock  sanitary  com- 
mission, created  by  Act  182,  Pub. 
Acts  1885  (Comp.  Laws  1915,  §§ 
7307  et  seq.),  but  abolished  by  Act 
181,  Pub.  Acts  1919,  which  created 
a  department  of  animal  industry, 
providing  that  all  functions,  powers, 
and  duties  of  the  abolished  commis- 
sion "are  hereby  transferred  to  and 
vested  in  the  department  of  animal 
industry  hereby  created,"  etc.  The 
state  veterinary  board  is  one  of  the 
several  examining  and  licensing 
boards  provided  for  authorizing  the 
pursuit  of  certain  professions  and 
other  callings  within  the  state,  such 
as  physicians  and  surgeons,  osteo- 
paths, dentists,  and  pharmacists, 
optometrists,  chiropodists,  veterina- 
ries,  barbers,  nurses,  horseshoers, 
etc.  As  created,  the  number  of  its 
members,  required  qualifications, 
powers,  and  duties  of  this  board  are 
provided  in  Act  244,  Pub.  Acts  1907 
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(Comp.  Ltiws  1915,  §§  6813  et  seq.). 
The  additional  powers  directly  con- 
ferred upon  said  board  by  the  act 
under  consideration  are  stated  in  § 
6,  amongst  whieh  it  is  "authorized 
to  provide  for  official  examination 
of  pedigrees  and  certificates,"  etc. 

Both  by  the  statute  creating  it 
and  the  act  under  consideration,  its 
purpose,  powers,  and  duties  are 
primarily  those  of  an  examining  and 
licensing  board,  from  which  those 
desiring  to  engage  in  the  practice  of 
veterinary  medicine  in  its  various 
branches,  or,  under  the  act  in  ques- 
tion, engage  in  the  sale  or  use  of 
stallions  for  breeding  purposes, 
must,  by  complying  with  prescribed 
requirements,  obtain  a  license  there- 
for before  entering  upon  those  ac- 
tivities, for  a  violation  of  which 
criminal  proceedings  and  punish- 
ment by  fine  and  imprisonment  are 
imposed.  The  law  provides  no  ma- 
chinery and  confers  upon  the  board 
no  power  to  compel  a  party  who  has 
not  engaged  in  such  calling  or  activ- 
ity, even  though  he  contemplates 
doing  so,  to  qualify  and  obtain  a  li- 
cense therefor.  It  does  provide 
criminal  prosecution  and  punish- 
ment if  he  so  engages  without  a  li- 
cense. Plaintiff  violated  no  law  in 
bringing  the  horse  into  the  state  and 
keeping  him  here,  though  intending 
to  sell  him,  so  long  as  no  "such  sale 
or  use  is  made''  before  the  certificate 
prescribed  by  §  7  has  been  obtained. 
By  the  opening  statement  of  plain- 
tiff's counsel  it  was  shown  that  the 
board  had  promulgated  certain  rules 
and  regulations  prescribing  the 
manner  in  which  applications  for 
examination  and  license  should  be 


made,  and  had  circulated  them 
amongst  horsemen  of  the  state.  If 
not  directly  advised,  plaintifif  pre- 
sumptively knew  the  law.  Taking 
as  true,  and  conceded  for  the  pur- 
poses of  this  case,  that  this  horse 
was  of  a  kind  and  value  stated  in 
counsel's  opening,  it  was  not  only 
the  duty,  but  beneficial  right,  of 
plaintiff  to  have  him  inspected,  reg- 
istered, and  licensed.  Upon  this  the 
market  value  of  the  horse  for  the 
purposes  proposed  in  this  state 
largely  depended.  To  sell  or  offer 
him  for  sale  before  obtaining  the 
prescribed  credentials  would  not 
only  lay  plaintiff  open  to  criminal 
prosecution,  but  be  suicidal  as  a 
business  proposition. 

To  a  large  degree  the  law  is  in  its 
nature  self-enforcing  amongst  those 
capable  of  qualifying  and  proposing 
to  engage  in  the  named  sale  or  use 
of  sudi  animals,  as  a  matter  of  self- 
interest;  and  like  reasons  of  self- 
interest  stimulate  those  who  have 
complied  with  the  law  to  insist  upon 
its  enforcement  against  those  en- 
deavoring to  violate  it.  While  tbe 
board  and  its  members  would  natu- 
rally and  commendably  take  an  ac- 
tive interest  in  seeing  that  this,  law 
relating  to  their  duties  was  en- 
forced, the  provided  method  for 
reaching  that  result  is  prosecution 
for  its  violation. 

In  the  course  pursued  defendant 
exceeded     his     au- 
thority, and  was  not  ^?iTiSlt;  kin- 
in  the  performance  ins:  by  utmt^ 
of    any   mandatory  rr.biu"'^'" 
official   duty  which 
protected  him  from  liability  for  the 
consequences. 

The  judgment  is  affirmed. 


ANNOTATION. 


of  pubhc  officer!  for  killing  or  injuring  animal»|  whfle  acting,  or 
professing  to  act»  under  a  statute  in  relation  to  the  inspection  or  destruc- 
tion of  live  stock. 


This  annotation  does  not  include  the 
liability  of  officers  of  societies  for  the 
prevention  of  cruelty  to  animals.  The 
scope  of  this  annotation  does  not  in- 


clude cases  where  the  only  question 
discussed  is  whether  the  law  under 
which  the  inspectors  acted  was  valid, 
as  in  Hawkins  v.  Hoye    (1914)  108- 
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Miss.  282,  66  So.  741  (prohibition  of 
sale  of  milk  from  cows  found  to  be 
tuberculoas). 

For  constitutionality  of  statute  or 
ordinance  providing  for  destruction  of 
animals,  see  the  annotation  in  8  A.LJl. 
67. 

Officers  engaged  in  a  lawful  act  are 
not  liable  for  injury  to  an  animal  in 
the  absence  of  carelessness  or  negli- 
gence on  their  part.  Mitchell  v.  Hop- 
per (1914)  114  Ark.  656,  L.R.A.1915B, 
1013,  170  S.  W.  231,  where  a  steer 
broke  his  leg  while  the  defendants 
were  inspecting  a  herd  for  tick. 

VneoiKBtitiitional  stAtnte. 

An  officer  destroying  a  horse  under 
an  unconstitutional  statute  is  liable 
for  its  value.  Waud  v.  Crawford 
(1913)  160  Iowa,  432,  141  N.  W.  1041; 
Carter  v.  Colby  (1902)  71  N.  H.  230, 
51  Atl.  904.  See  also  Loesch  v.  Koeh- 
ler  (1895)  144  Ind.  278,  35  L.R.A.  682, 
41  N.  E.  326,  rehearing  denied  in 
(1896)  144  Ind.  284,  35  L.R.A.  683,  43 
N.  E.  129. 

OAeer  not  proceeding  According  to  tbe 
statute. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Stevens  v.  Black,  ante, 
729)  that  a  member  of  the  state  veter- 
inary board  is  liable  in  damages  to 
the  owner  for  the  death  of  a  stallion 
brought  from  another  state,  caused  by 
his  being  overexercised  by  the  defend- 
ant^ the  exercise  being  done  without 
notice  to  or  request  by  the  owner,  who 
had  never  offered  the  animal  for  sale 
or  breeding  purposes,  and  being  for 
the  purpose  of  discovering  the  condi- 
tion of  the  animal  with  reference  to 
disease,  under  a  statute  directing  that 
such  an  animal,  before  he  is  offered 
for  sale  or  service,  should  be  examined 
by  said  board  or  its  representative 
and  certified  to  be  free  from  specified 
classes  of  unsoundness  or  disease  and 
to  be  of  good  conformation,  etc. 

A  health  ofiicer  who  destroys  an 
animal  as  infected,  without  the  war- 
rant or  authority  the  law  prescribes 
for  such  cases,  is  liable  for  such  de- 
struction. Barrett  v.  Mobile  (1900) 
129  Ala.  179,  87  Am.  St.  Rep.  54,  30 
So.  36. 


Replevin,  with  damages  for  deten- 
tion, will  lie  by  an  owner  against  the 
sheriff,  who  took  and  quarantined  the 
plaintiff's  cattle  upon  a  paper  insuf- 
ficient as  the  complaint  specified  in 
the  statute,  and  continued  to  hold 
them  under  an  order  of  the  live-stock 
commission  not  reciting  the  essential 
fact  that  the  cattle  were  "capable  of 
communicating  or  liable  to  impart" 
the  disease  mentioned  in  the  statute. 
Asbell  V.  Edwards  (1901)  63  Kan.  610, 
66  Pac.  641. 

In  Wilcox  V.  Johnson  (1886)  34  Kan. 
655,  9  Pac.  610,  where  the  statute  pro- 
vided that,  on  notice  by  the -sheriff  to 
a  justice,  the  latter  should  appoint  in- 
spectors who  should  examine  cattle 
and  report  to  the  j-ustice,  who  might 
thereupon  order  the  sheriff  to  take  the 
cattle,  it  was  held  that  the  owner  of 
the  cattle  had  an  action  of  trover  on 
account  of  the  taking  of  his  cattle  by 
the  sheriff  under  an  order  from  the 
justice, — assuming  that  the  statute 
was  valid,  that  the  cattleL  were  not  the 
kind  against  which  the  statute  was 
designed  to  guard,  or  that  the  pro- 
ceedings thereunder  were  so  irregular 
as  to  be  void.  The  court  considered 
that  the  proceedings  of  the  justice 
were  void,  as  they  all  took  place  out- 
side his  township.  It  does  not  appear 
whether  or  not  the  defendants  other 
than  the  sheriff  were  the  inspectors 
and  the  justice. 

In  Moore  v.  Wilson  (1911)  84  Kan. 
745,  115  Pac.  548,  where  the  statute 
gave  no  authority  to  the  live-stock 
commissioner  to  appoint  a  deputy,  but 
he  assumed  to  appoint  one,  who,  with 
little  if  any  inspection,  erroneously 
decided  that  the  plaintiff's  cattle  were 
infected  with  mange,  and  placed  a 
quarantine  upon  them,  it  was  held,  in 
an  action  for  damages  against  the 
commissioner  and  such  appointed  dep- 
uty, that  the  person  appointed  deputy 
was  not  a  deputy,  and  had  no  author- 
ity as  such  to  establish  a  quarantine 
or  to  restrain  the  plaintiff's  stock; 
and  a  y.erdict  for  the  defendants  was 
reversed  on  the  ground  that  the  court 
charged  the  jury  that  the  commission- 
er was  warranted  in  appointing  a 
deputy. 
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Disease  as  a  prerequisite  for  the  acts  of 
officer. 

An  officer  is  liable  to  the  owner  for 
cattle  killed  through  the  officer's  mis- 
taken conclusion  of  the  presence  of 
disease,  where  the  statute  declares 
that  diseased  live  stock  may  be  de- 
stroyed or  otherwise  dealt  with  by  the 
officer,  but  provides  for  no  compensa- 
tion to  the  owner  for  mistakes  of  the 
officer.  Pearson  v.  Zehr  (1891)  138 
111.  48,  32  Am.  St.  Rep.  113,  29  N.  E. 
854;  Miller  v.  Horton  (1891)  152  Mass. 
540,  10  L.R.A.  116,  23  Am.  St.  Rep. 
850,  26  N.  E.  100.  See  also  Wilcox  v. 
Johnson  (Kan.)  supra. 

Thus,  the  selectmen  and  board  of 
health  are  liable  in  tort  for  killing  the 
plaintiff's  horse  on  an  order  of  the 
commissioners  adjudging  that  the 
horse  had  the  contagious  disease 
known  as  the  glanders  or  farcy,  when 
in  fact  he  was  not  afflicted  therewith 
or  with  any  contagious  disease,  the 
statute  providing  that,  "in  all  cases  of 
farcy  or  glanders,  the  commissioners, 
having  condemned  the  animal  infected 
therewith,  shall  cause  such  animal  to 
be  killed  without  an  appraisal,  but  may 
pay  the  owner  or  any  other  person  an 
equitable  sum  for  the  killing  and 
burial  thereof."  Miller  v.  Horton 
(Mass.)  supra. 

So,  live-stock  commissioners  and 
their  servants  are  liable  for  killing 
horses  as  affected  with  an  infectious 
and  contagious  disease,  or  as  having 
been  exposed  to  it,  if  the  jury  find 
the  horses  did  not  have  such  a  disease 
or  had  not  been  exposed  to  it,  where 
the  only  authority  given  by  the  stat- 
ute to  kill  and  destroy  domestic  ani- 
mals existed  in  cases  of  contagious  or 
infectious  disease,  and  was  the  power 
to  order  the  slaughter  of  "diseased 
animals"  and  the  power  "to  order  the 
appraisement  and  slaughter  of  all  such 
animals  as  have  been  exposed  to  such 
contagion,"  the  statute  making  no  pro- 
vision for  animals  killed  by  mistake, 
or  for  those  not  affected  with  a  con- 
tagious or  infectious  disease  or  ex- 
posed thereto;  and  the  good  faith  of 
the  officers  is  no  justification,  nor  is 
the  fact  that  there  was  reasonable 
cause  for  them  to  think  that  the  horses 
had  the  disease  supposed.    Pearson  v. 


Zehr  (111.)  supra.  It  was  also  held 
that  the  court  would  not  disturb  a 
verdict  for  more  than  the  actual  dam- 
ages shown,  where  it  was  not  contrary 
to  the  evidence  for  the  jury  to  find 
that  the  defendants  committed  the 
trespass  wilfully  or  recklessly  or  op- 
pressively, or  in  wanton  disregard  of 
the  plaintiff's  rights. 

Similarly,  it  was  the  opinion  of  the 
court  in  Newark  &  -S.  0.  Horse  Car  R. 
Co.  V.  Hunt  (1888)  50  N.  J.  L.  306, 12 
Atl.  697,  that  a  statute  making  horses 
affected  by  a  contagious  and  infectious 
disease  common  nuisances,  and  au- 
thorizing their  destruction  if,  in  the 
judgment  of  the  assistants  of  the 
board  of  health,  the  disease  was  not 
likely  to  yield  to  any  remedial  treat- 
ment and  was  likely  to  spread,  would 
not  protect  the  officers  unless  the  dis- 
ease creating  the  nuisance  actually  ex- 
isted; but  as  the  plaintiff  demurred 
to  the  plea  of  justification,  instead  of 
taking  issue  on  the  facts,  the  defend- 
ants had  judgment  on  the  demurrer. 

It  may  be  noted  that  in  Houston  v. 
State  (1898)  98  Wis.  481,  42  L.R.A. 
39,  74  N.  W.  Ill,  where  it  was  held 
that  an  action  would  not  lie  against 
the  state  for  an  injury  resulting  from 
the  negligence  or  tortious  acts  of  its 
officers  or  agents,  in  a  case  where  the 
state  veterinarian  destroyed  cows  as 
tuberculous  which  were  alleged  to  be 
sound,  the  court  observed:  "The  stat- 
ute only  authorized  the  destruction  of 
animals  ifi  case  they  were  affected 
with  some  'contagious  or  infectious 
disease  of  malignant  or  very  fatal  na- 
ture.' .  .  .  Unless  the  animals  were 
ko  diseased  in  fact,  their  slaughter  was 
without  authority  of  law,  and  hence 
tortious.  Pearson  v.  Zehr  (IlL)  and 
Miller  v.  Horton  (Mass.)  supra." 

Reference  may  be  made  in  this  con- 
nection to  Lowe  V.  Conroy  (1904)  120 
Wis.  151,  66  L.R.A.  907,  102  Am.  St. 
Rep.  983,  97  N.  W.  942,  1  Ann.  Cas. 
341,  where,  although  the  health  of- 
ficer's orders  related  to  both  living 
and  dead  cattle,  the  damages  were,  it 
seems,  confined  to  the  dead.  It  was 
there  held  that,  although  the  health 
officer's  acts  were  quasi  judicial  in 
nature,  he  was  liable  for  destroying 
the  hide  and  beef  of  a  steer  which  he 
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supposed  had  died  of  anthrax^  when 
the  animal  had  not  been  affected  with 
any  dangerous  or  infectibus  disease, 
and  the,  law  contained  no  provision 
for  payment  for  property  destroyed  by 
mistake  of  health  officers. ' 

Miseellaiieoiis* 

It  has  been  held  that  a  sheep  in- 
spector acts  with  such  discretionary 
powers  as  are  in  their  nature  judicial 
in  choosing  the  place  of  quarantine 
for  diseased  sheep,  Under  a  statute 
providing  that  when  sheep  are  found 
to  be  diseased,  the  state  sheep  in- 
spector or  his  deputy  shall  at  once 
make  regulations  for  their  quarantine, 
and  shall  define  the  place  and  limits 
within  which  such  sheep  must  be  held 
until  pronounced  cured  from  disease 
by  him  or  his  deputy.  Consequently, 
he  is  not  liable  for  mere  negligence  in 
selecting  a  place  where  there  is  a  plant 
injurious  or  fatal  to  sheep.  Garff  v. 
Smith  (1906)  31  Utah,  102,  120  Am. 
St.  Rep.  924,  86  Pac.  772.  The  court 
in  this  case  said:  "The  law  does  not 
prescribe  nor  define  the  time  or  mode 
of  the  performance  of  the  act  with 
such  certainty  that  nothing  remains 
for  judgment  or  discretion.  The  kind 
of  regulations  to  be  made,  and  the  de- 
fining of  the  place  and  limits  of  quar- 
antine, are  tirholly  left  to  the  judg- 
ment and  discretion  of  the  officer,  to 
be  determined  by  him,  not  from  iixed 
and  designated  facts,  but  from  the 
facts  and  circumstances  of  the  partic- 
ular case."  The  court  said  also :  "All 
the  authorities  agree  that  a  public 
officer,  acting  judicially,  or  in  a  quasi- 
judicial  capacity,  cannot  be  made  per- 


sonally liable  in  a  civil  action,  unless 
the  act  complained  of  be  wilful,  cor- 
rupt, or  malicious,  or  without  the  ju- 
risdiction of  the  officer.  But  if  the 
duties  of  the  officer  are  merely  minis- 
terial, he  is  liable  in  a  civil  action, 
when»  in  the  performance  of  them,  he 
acts  negligently." 

But  on  the  other  hand  it  has  been 
held  that  a  deputy  sheep  inspector 
acts  ministerially  in  dipping  sheep 
when  ordered  so  to  do  by  the  procla- 
mation of  the  governor,  under  the 
statute,  and  he  is  liable  in  damages 
to  the  owner  of  bucks. for  which  he 
caused  to  be  used  an  injurious  dip, 
said  proclamation  requiring  that 
bucks  should  be  "dipped  under  the 
supervision  of  the  state  veterinarian 
through  the  deputy  sheep  inspector  of 
the  county  in  which  the  sheep  are 
to  remain,  and  said  sheep  shall  be 
dipped  in  some  recognized  and  re- 
liable dip  known  to  be  efficient  in  the 
cure  of  scab."  Bair  v.  Struck  (1903) 
29  Mont  45,  63  L.R.A.  481,  74  Pac.  69. 

It  may  be  noted  that  it  was  held  in 
Stanbury  v.  Exeter  Corp.  [1905]  2  K. 
B.  (Erig,)  838,  22  Times  L.  R.  3,  75 
L.  J.  K.  B.  N.  S.  28,  70  J.  P.  11,  54 
Week.  Rep.  247,  93  L.  T.  N.  S.  795,  4 
L.  G.  R.  57,  where  a  general  board  of 
agriculture,  under  the  authority  of  a 
statute,  made  an  order  that  inspectors 
should  detain  sheep  suspected  of  sheep 
scab,  and  the  statute  gave  to  local  au- 
thorities the  appointment  of  inspec- 
tors, that  the  local  authority  is  not 
liable  to  the  owner  of  sheep  negli- 
gently detained  by  an  inspector  ap- 
pointed by  such  local  authority. 

B.  B.  B. 


ATLANTIC  COAST  ELECTRIC  RAILWAY  COMPANY 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS  et  al.,  Appts. 

New  Jersey  Court  of  Errors  and  Appeals -^  June  17,  1918. 

(92  N.  J.  L.  168,  104  Atl.  218.) 

Public  service  commission  —  validity  of  order. 

1.  The  order  of  the  board  of  public  utility  commissioners  in  the  present 
case -is  justified  by  the  Public  Utilities  Act  of  1911  (Act  April  21,  1911 
[Pamph.  Laws,  p.  374]). 

Headnotes  by  Swayze,  J. 
12  A.L.R.— 47. 
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States  —  sovereign  power  of  legisla- 
ture. 

2.  The  senate  and  general  assembly, 
in  whom  by  our  Constitution  the  legis- 
lative power  is  vested,  must  necessa- 
rily, as  the  representative  of  all  the 
people  of  the  state,  be  held  to  retain 
all  the  sovereign  powers,  except  as  far 
as  they  have  by  unmistakable  language 
intrusted  them  to  others. 

[See  6  R.  C.  L.  153,  154.] 

Municipal  corporation  —  power  to  con- 
tract for  street  car  rates. 

3.  The  Traction  Acts  of  1893  and 
1896  (4  Comp.  Stat.  1910,  pp.  5021, 
5040)  do  not  expressly  authorize  mu- 
nicipalities to  contract  with  street  rail- 
way companies.  The  power  is  implied 
from  the  power  to  grant  or  refuse  con- 
sent to  a  location  of  tracks,  and  to  im- 
pose lawful  restrictions.  The  impli- 
cation of  power  ought  not  to  be  extend- 
ed beyond  the  necessities  of  the  case. 

[See  19  R.  C.  L.  859,  860;  25  R.  C. 
L.  1181.] 

—  legislative  power  over  contract. 

4.  FuU  effect  can  be  given  to  the 


language  of  the  Traction  Acts  of  1893 
and  1896  by  holding  that  the  force  and 
effect  of  a  contract  under  §  32  of  the 
Act  of  1893  are  the  force  an^  effect  of 
a  contract  by  which  the  municipality 
and  the  railway  company — ^the  only 
parties  thereto — ^are  bound,  but  that 
no  restriction  is  thereby  implied  on  the 
sovereign  power  of  the  state  to  fix  just 
and  reasonable  rates,  as  subsequent 
conditions  may  make  desirable. 
[See  25  R.  C.  L.  1178.] 

—  restric5tions  on  use  of  street  —  rea- 
sonableness. 

6.  The  power  of  a  municipality  to 
impose  lawful  restrictions  upon  grant- 
ing consent  to  the  location  of  tracks 
of  a  street  railway  is  subject  to  the 
condition  that  they  be  reasonable. 

.[See  25  R.  C.  L.  1183.] 

—  effect  of  changing  conditions. 

6.  The  lawful  restrictions  that  may 
be  imposed  upon  granting  consent  to 
the  location  of  tracks  of  a  street  rail- 
way must  be  lawful  not  only  at  the 
time,  but  from  time  to  time;  that  is, 
at  all  times. 


(Walker,  Ch.,  and  White,  J.,  dissent) 


Appeal  by  defendants  from  a  judgment  of  the  Supreme  Court  (Tren- 
chard,  J.)  setting  aside  an  order  of  the  defendant  board  compelling 
prosecutor  to  issue  transfers  from  one  to  another  of  its  trolley  lines.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  L.  Edward  Herrmann,  for  ap'pel-     v.  Illinois  C.  R.  Co.  116  U.  S.  347,  29 


lant  Public  Utility  Commissioners: 

The  power  to  fix  and  regulate  the 
rates  charged  in  the  conduct  of  a  busi- 
ness "affected  with  a  public  interest" 
Is  an  undoubted  power  of  government, 
continuing  in  its  nature. 

Chicago,  B.  &  Q.  R.  Co.  v.  Iowa 
(Chicago,  B.  &  Q.  R.  Co.  v.  Cutts)  94 
U.  S.  155,  24  L.  ed.  94 ;  Stone  v.  Farm- 
ers' Loan  &  T.  Co.  116  U.  S.  307,  29 
L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191. 

The  state  did  not,  by  the  statute  re- 
ferred to,  renounce  its  governmental 
power  to  fix  and  regulate  rates,  nor 
did  it  empower  the  municipality  to  re- 
strict in  any  wise  the  subsequent  ex- 
ercise of  such  power  by  the  state. 

Detroit  United  R.  Co.  v.  Michigan, 
242  U.  S.  238,  61  L.  ed.  271,  37  Sup. 
Ct.  Rep.  87;  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  211  U.  S.  265,  53 
L.  ed.  176,  29  Sup.  Ct.  Rep.  50;  Stone 


L.  ed.  650,  6  Sup.  Ct.  Rep.  348;  Stone 
V.  Farmers'  Loan  &  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
.338,  1191;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702 ;  Minneapolis  Eastern 
R.  Co.  V.  Minnesota,  134  U.  S.  467,  33 
L.  ed.  985,  3  Inters.  Com.  Rep.  224,  10 
Sup.  Ct.  Rep.  473;  Southern  P.  Co.  v. 
Campbell,  230  U.  S.  537,  57  L.  ed.  1610, 
33  Sup.  Ct.  Rep.  1027 ;  Milwaukee  Elec- 
tric R.  &  Light  Co.  V.  Railroad  Com- 
mission, 153  Wis.  592,  L.R.A.1915F, 
744,  142  N.  W.  491,  Ann.  Cas.  1915A, 
911;  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  13,  140  Am.  St 
Rep.  1056,  129  N.  W.  925;  Winfield  v. 
Public  Service  Commission,  187  Ind. 
53,  P.U.R.1918B,  747,  118  N.  E.  531. 

Where  the  action  of  the  municipality 
does  not  establish  an  inviolable  con- 
tract suspending  the  state's  power  to 
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fix  and  regulate  rates,  the  power  of  the 
board  of  public  utility  commissioners 
is  complete. 

DawBon  v.  Dawson  Teleph.  Co.  137 
6a.  62,  72  S.  E.  508;  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  146  Wis. 
13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925;  State  ex  rel.  Webster  v.  Superior 
Ct.  67  Wash.  37,  L.R.A.1915C,  287, 
120  Pac.  861,  Ann.  Cas.  1913D,  78; 
Milwaukee  Electric  R.  &  Light  6o.  v. 
Railroad  Commission,  153  Wis.  592, 
LJI.A.1915F,  744,  142  N.  W.  491,  Ann. 
Cas.  1915A,  911;  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  127, 
LR.A.1915C,  261,  83  S.  E.  295;  Duluth 
Street  R.  Co.  v.  Railroad  Commission, 
161  Wis.  245,  P.U.R.1915D,  192,  152 
N.  W.  887. 

Mr.  Ward  Kremer  for  other  appel- 
lant. 

Messrs.  Robert  H.  McCarter  and 
Ihirand,  Ivins,  &  Carton  for  appellee. 

Swayze,  J.,  delivered  the  opinion 
of  the  court : 

The  question  is  whether  the  ordi- 
nance of  Bradley  Beach  and  its  ac- 
ceptance by  the  street  railway  com- 
pany made  a  contract  which  the 
state  of  New  Jersey  could  not  there- 
after control,  for,  unless  the  state  • 
was  deprived  of  ite  control  by  the 
act  of  the  municipality,  the  board  of 
public  utility  commissioners  is  free 
to  act  under  authority  of  the  Act 
of  1911,  by  which  it  was  created. 
The  grant  of  power  is  strictly  Con- 
strued in  favor  of  the  state,  just  as 
'  all  grants  of  corporate  power  are 
strictly  construed.  Meday  v.  Ruth- 
erford, 65  N.  J.  L.  645,  48  Atl.  529. 
The  senate  and  general  assembly,  in 
states-  whom  by  our  Con- 

■oTereiHTB  power  stitution   the   legis- 

ol  le,l.l«ti.re.         j^^^^  ^^^^^  .^  ^^^^ 

ed,  must  necessarily,  as  the  repre- 
sentative of  all  the  people  of  the 
stete,  be  held  to  retain  all  sovereign 
powers,  except  as  far  as  they  have 
by  unmistekable  language  intrusted 
them  to  others.  Our  Constitution 
does  not,  like  the  constitutions  of 
some  stetes,  confer  upon  municipal- 
ities the  right  to  grant  street  fran- 
chises. We  have  been  careful  to 
keep  the  sovereignty  of  the  state 
unimpaired,  and  have  not  parceled 
out  the  sovereign  powers  among 
minor  political  subdivisions.     Mu- 


nicipalities, with  us,  act  solely  by 
virtue  of  legislative  authority,  and 
as  legislative  agents.  The  legisla- 
ture may  intrust  to  municipal  cor- 
porations, or  even,  as  in  the  case  of 
eminent  domain,  to  private  corpo- 
rations, certain  powers,  and  may 
even. '  authorize  them  to  make  irre- 
pealable  contracto;  but  the  courts 
ought  to  be,  as  they  have  been,  as- 
tute to  see  that  such  powers  are  not 
unnecessarily  extended  by  implica- 
tion. 

The  poivers  of  municipalities  in 
the  granting  of  franchises  to  street 
railways  are  to  be  found  in  the  Trac- 
tion Act  of  1893  (Comp.  Stat.  p. 
5021)  and  the  Act  of  1896  (Comp. 
Stat.  p.  5040).  They  are  limited  to 
giving  consent  to  the  construction, 
operation,  and  maintenance  of  the 
street  railway,  the  location  of  tracks, 
and  imposing  lawful  restrictions. 

The  peculiar  language  of  the  acte 
is  noteworthy.  They  nowhere  ex- 
pressly authorize  the  municipality 
to  contract;  they  nowhere  declare 
that  the  consent  and  acceptance  con- 
stitute a  contract.  Section  32  mere- 
ly declares  that  the  consertt  and 
acceptance  shall  have  the  "force  and 
effect"  of  a  contract.  This  language 
would  be  unnecessary,  if  the  con- 
sent and  acceptance  were  in  fact  a 
contract,  in  the  full  se.nse  of  the 
word,  for  a  contract  necessarily  has 
such  force  and  effect.  It  must  be 
because  the  consent  and  acceptance 
are  in  the  nature  of  municipal  legis- 
lation, rather  than  of  private  agree-, 
ment,  that  the  legislature  thought  it 
necessary  to  add  that  they  should 
have  the  force  and  effect  of  a  con- 
tract. We  must,  indeed,  attribute 
to  the  words  all  the  meaning  that 
the  legislature  meant  to  attach 
thereto;  but  the  question  is,  What 
force  and  effect  were  meant?  since 
they  are  clearly  subject  to  some  lim- 
itation. The  consent  and  accept- 
ance are  surely  subject  to  the  tax- 
ing power  and  the  police  power  of 
the  state.  No  one  would  suggest 
that  the  power  to  consent  and  im- 
pose lawful  restrictions  upon  the 
street  railway  company  could  be  so 
exercised  as  to  deprive  the  state 
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government  of  its  ^^neral  control 
over  the  highwayl^  in  which  the 
rails  are  laid,  including  the  poWer 
to  vacate,  to  regulate  speed  of  vehi- 
cles, to  enact  a  law  of  the  road,  to 
give  fire  apparatus  the  right  of  way, 
to  transfer  control  to  county  boards 
or  to  the  state,  instead  of  the  munic- 
ipality, and  to  determine  as  to  other 
matters  of  police^  Northern  P.  R. 
Co/v.  Minnesota,  208  U.  S.  583,  52 
L.  ed.  630;  28  Sup.  Ct.  Rep.  341,  and 
cases  there  cited.  So,  also,  it  is  quite 
inconceivable  that  the  municipality 
could,  by  its  ordinance  granting 
consent,  make  provisions  that  would 
limit  the  taxing  power  of  the  state, 
whether  by  granting  exemption 
from  local  taxes  or  by  special  con- 
tract as  to  amount  or  method  of  as- 
sessment. To  that  extent,  surely, 
the  ordinance  could  not  have  the 
force  and  effect  of  a  contract.  To 
what  extent  does  the  ordinance  lim- 
it the  other  sovereign  power  of  con- 
trolling rates  of  public  utility  com- 
panies ? 

It  is  well  settled  that  a  power  to 
fix  rates  may  'be  delegated  to  the 
municipality,  and  that  rates  so  fixed 
may  amount  to  an  irrepealable  con- 
tract, binding  future  legislatures. 
The  leading  cases  are  cited  by  the 
supreme  court.  But,  as  was  said  in 
Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  273,  53  L, 
ed.  176, 182, 29  Sup.  Ct.  Rep.  50,  52 : 
"For  the  very  reason  that  such  a 
contract  has  the  effect  of  extinguish- 
ing pro  tanto  an  undoubted  power 
of  government,  both  its  existence 
and  the  authority  to  make  it  must 
clearly  and  unmistakably  .  appear, 
and  all  doubts  must  be  resolved  in 
favor  of  the  continuance  of  the  pow- 
er." 

In  that  case  the  city  charter  gave 
power  to  regulate  telephone  services 
and  the  use  of  telephones  within  the 
city,  and  to  fix  and  determine  the 
charges  for  telephones  and  tele- 
phone service  and  connection.  This, 
as  the  court  said,  is  "ample  author- 
ity to  exercise  the  governmental 
power  of  regulating  charges,  but  it 
is  no  authoritv  to  enter  into  a  con- 
tract to  abandon  the  governmental 


power  itself.  It  speaks  in  words 
appropriate  to  describe  the  author- 
ity to  exercise  the  governmental 
power,  but  entirely  unfitted  to  de- 
scribe the  authority  to  contract.  It 
authorizes  command,  but  not  agree- 
ment." And  the  court  made  a  dis- 
tinction between  an  ordinance  "to 
fix  and  determine  the  charges"  and 
an  ordinance  to  "agree"  upon  the 
charges.  In  that  case,  the  franchise 
had  been  sold  by  the  municipality 
under  statutory  authority  for  a  val- 
uable consideration,  and  an  ordi- 
nance had  been  passed,  granting  the 
franchise  and  providing  that  the 
charges  for  service  should  not  ex- 
ceed specific  amounts.  Afterward 
the  city  passed  an  ordinance  estab- 
lishing lower  rates.  The  later  ordi- 
nance was  held  valid.  Here  the  sub- 
sequent action  was  by  municipal 
ordinance.  In  a  later  case,  the  sub- 
sequent action  was  by  a  stat^  board. 
Milwaukee  Electric  R.  &  Light  Co. 
V.  Railroad  Commission^  238  U.  S. 
174,  59  L.  ed.  1254,  P.U.R.1915D, 
691,  35  Sup.  Ct.  Rep.  820.  In  that 
•  case  the  power  of  the  municipality 
under  the  act  of  the  legislature  was 
to  "grant"  the  rights  to  street  rail- 
ways to  use  the  streets  upon  such 
terms  as  the  proper  authorities 
should  determine.  The  ordinance 
authorized  the  street  railway  com- 
pany to  charge  a  fare  not  to  exceed 
6  cents,  and  required  the  sale  of 
twenty-five  5-cent  tickets  for  a  dol- 
lar. Later  an  order  of  the  Wiscon- 
sin railroad  commission  required 
the  sale  of  thirteen  tickets  for  50 
cents.  The  order  was  held  valid. 
The  opinions  in  these  cases  review 
the  earlier  precedents  upon  which 
our  supreme  court  relied  in  the  pres- 
ent case,  and  show  that  those  prece- 
dents arose  under  an  express  pow- 
er to  contract,  or  under  statutes 
which  ratified  the  municipal  action, 
and,  in  effect,  made  it  the  action  of 
the  legislature  itself.  There  is  no 
such  statute  in  New  Jersey.  Since 
the  ultimate  decision,  in  cases  where 
a  claim  is  made  to  an  irrepealable 
contract,  must  rest  with  the  United 
States  Supreme  Court,  we  must  fol- 
low their  decisions. 
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There  is,  as  we  have  already  said, 
no  express  grant  of  power  to  the 
municipality  to  fix  rates  ^Jf  to  con- 
tract as  to  rates.    The  power  is  im- 
plied from  the  pow- 

?«'rpor«uon-  ^r  to  grant  or  refuse 
power  to  con-  consent  to  a  location 
ciVWte'..  •*'••*  of  tracks  and  to  im- 
pose lawful  restric- 
tions. Jersey  City  &  H.  Horse  R. 
Co.  V.  Jersey  City  &  B.  R.  Co.  21  N. 
J.  Eq.  550 ;  Jersey  City  v.  Jersey  City 
&  B.  R.  Co.  70  N.  J.  L.  360,  57  Atl. 
445.  Neither  in  §  1  nor  §  7  of  the 
Act  of  1893,  nor  in  the  Act  of  1896, 
is  there  any  mention  of  a  contract ; 
nor*  does  the  title  of  the  ordinance 
granting  consent  indicate  an  inten- 
tion to  contract  as  to  rates  of  fare, 
or  even  to  impose  lawful  restric- 
tions. It  purports  only  to  grant  con- 
sent to  the  construction,  operation, 
and  maintenance  of  a  new  line  of 
street  railway,  a  location  of  the 
route,  and  a  location  of  the  tracks 
and  rails.  Since  the  power  to  con- 
tract as  to  fares  is  only  an  implied 
power,  the  implication  ought  not  to 
be  extended  so  as  to  restrict  the 
sovereign  power  of  the  state,  unless 
we  are  compelled  to  that  i-esult  by 
the  necessity  of  giving  meaning  to 
the  words,  "force  and  effect  of  a  con- 
tract." Such  a  result  is  not  neces- 
sary. Full  effect  can  be  given  to  the 
language,  by  holding  that  the  force 

and  effect  of  a  con- 
tract given  by  §  32 
are  the  force  And 
effect  of  a  contract  by  which  the 
municipality  and  the  railway  com- 
pany— ^the  only  parties  thereto— are 
bound,  but  that  no  restriction  is 
thereby  implied  on  the  sovereign 
powers  of  the  state,  whether  to  fix 
just  and  reasonable  rates,  as  subse- 
quent conditions  may  make  desir- 
able, or  to  exercise  the  taxing  pow- 
er, or  the  police  power.  As  between 
the  parties,  the  consent  and  accept- 
ance have  force  and  effect  as  a  con- 
tract, as  was  held  in  Reed  v.  Tren- 
ton, 80  N.  J.  Eq.  503,  85  Atl.  270, 
and  in  Asbury  Park  &  S.  G.  R.  Co. 
V.  Neptune  Twp.  75  N.  J.  Eq.  562, 
74  Atl.  998 ;  but  it  is  a  contract  sub- 
ject to  the  state's  sovereign  power 


->leffl«latiTe 
poiver  over 
contract. 


over  rates,  and  when,  as  in  this  case, 
the  state,  through  its  board  of  pub- 
lic utility  commissioners,  exercises 
its  sovereign  power  over  rates,  the 
contract  rights  of  the  parties  must 
yield.  This  gives  the  municipal  ac- 
tion the  force  and  effect  of  a  con- 
tract, but  not  the  force  and  effect 
of  an  irrepealable  contract. 

Even  the  implied  power  of  the 
municipality  to  contract  is,  under 
the  statute,  limited.  It  is  implied 
from  the  power  to  impose  restric- 
tions, but  the  statute  requires  that 
the  restrictions  be  *  .  *. 
lawful,  and  they  !■■«  ©«  utreet- 
must,  like  all  provi-  '*"«««^>^'^e- 
sions  of  municipal  ordinances,  be 
reasonable.  State  ex  rel.  Ruther- 
ford V.  Hudson  River  Traction  Co. 
73  N.  J.  L.  227,  63  Atl.  84.  It  would 
not  be  reasonable  for  a  municipality, 
without  express  power  for  the  pur- 
pose, to  tie  the  hands  of  the  state 
forever. 

Not  only  must  the  restrictions  be 
reasonable;  they  must  be  lawful. 
The  word  "lawful"  may  mean  law- 

.  ful  at  the  time  of  ^effect  ot 
the  consent  and  ac-  chnnarin* 
ceptance,  or  lawful  •^«-^»"*«»- 
from  time  to  time,  and  at  the  time 
the  controversy  arises.  If  we  adopt 
the  former  meaning,  the. word  at  the 
date  of  the  ordinance  in  1897,  as  ap- 
plied to  rates,  meant  just  and  rea- 
sonable rates,  as  at  common  law, 
and  that  meant  just  and  reasonable 
rates  from  time  to  time,  as  cost  of 
service  and  other  circumstances 
vary;  the  power  to  fix  unchangeable 
ot  unreasonable  rates  could  not  be 
implied  from  the  words  "lawful  re- 
strictions." But  it  is  the  latter 
meaning  that  had  become  the  settled 
one  in  the  United  States  Supreme 
Court  before  1897,  the  date  of  the 
ordinance  now  before  us.  In  Rug- 
gles  V.  Illinois  (1883)  108  U.  S. 
526,  27  L.  ed.  812,  2  Sup.  Ct.  Rep. 
832,  the  railroad  company  was  au- 
thorized to  pass  by-laws  regulating 
the  affairs,  business,  and  interest  of 
the  company,  provided  they  were 
not  repugnant  to  the  Constitution 
and  laws  of  the  United  States  or  the 
state  of  Illinois.    Rates  of  fare  had 
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been  fixed  pursuant  to  the  by-laws. 
The  question  arose  in  a  case  involv- 
ing the  legality  of  a  passenger  fare. 
The  court  said :  ^'Clearly  under  this 
authority  no  by-law  can  be  estab- 
lished by  the  directors  that  does  not 
conform  to  the  laws  of  the  state,  and 
this,  whether  the  laws  were  in  force 
when  the  amended  charter  was 
granted,  or  came  into  operation  aft- 
erwards. The  power  of  the  company 
for  the  regulation  of  its  own  affairs 
was  thus,  in  express  terms,- subject- 
ed to  the  legislative  control  of  the 
state.  The  corporate  power  was  a 
continuing  one  and  intended  for  the 
ordering  of  the  affairs  of  the  com- 
pany, as  circumstances  might  from 
time  to  time  require.  The  reserved 
control  by  the  state  was  also  contin- 
uing in  its  nature,  and  manifestly 
intended  for  the  protection  of  the 
public  whenever,  in  the  judgment  of 
the  legislative  department  of  the 
government,  the  necessity  should 
arise." 

This  rule  has  been  applied  in  the 
Railroad  Commission  Cases  (1836) 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rep.  334,  388,  1191,  and  recent-* 
ly  in  Owensboro  v.  Owensboro  Wa- 
terworks Co.  (1903)  191  U.  S.  358, 
370,  48  L.  ed.  217,  224,  24  Sup.  Ct. 
Rep.  82.  In  Freeport  Water  Co.  v. 
Freeport  (1901)  180  U.  S.  587,  600, 
45  L.  ed.  679,  689,  21  Sup.  Ct. 
Rep.  493,  it  was  held  that  a 
statute,  authorizing  a  contract  be- 
tween a  city  and  a  water  company 
for  water  at  such  rates  "as  may  be 
fixed  by  ordinance,"  meant  "as  may 
be  fixed  by  ordinance  from  time- to 
time,"  and  not  as  may  be  fixed  by 
ordinance  at  the  date  of  the  con- 
tract. In  the  most  recent  case  it 
was  held  that  a  proviso  that  rules 
for  the  management  and  operation 
of  lines  of  a  street  railway  company 
"shall  not  conflict  with  the  laws  of 
the  state,"  by  fair  construction, 
means  the  laws  as  they  shall  from 
time  to  time  exist.  Puget  Sound 
Traction,  Light  &  P.  Co.  v.  Reynolds 
(1917)  244  U.  S.  574,  61  L.  ed.  1325, 
5  A.L.R.  13,  P.U.R.1917F,  57,  37 
Sup.  Ct.  Rep.  705.  Following  this 
rule  of  construction,  the  lawful  re- 


strictions authorized  by  the  Trac- 
tion Act  of  1893  must  be  lawful 
from  tixtite  to  time, — ^that  is,  at  all 
times, — and  hence  at  the  present 
time;  from  which  it  follows  that 
they  must  not  be  in  conflict  with  the 
Public  Utilities  Act  of  1911. 

We  can  test  our  result  in  another 
way.  What  were  lawful  in  1897 
were  just  and  reasonable  rates  and 
practices.  It  would  be  atourd  to 
contend  that  the  municipality  and 
the  railroad  company,  under  the 
power  to  impose  lawful  restrictions, 
could  have  fixed  by  their  agreement 
unjust  and  unreasonable  rates  and 
practices ;  we  must  assume  that  the 
rates  and  practices  then  fixed  were 
at  the  time  just  and  reasonable. 
But  it  can  hardly  be  that  with 
changing  circumstances  those  rates 
and  practices  would  forever  remain 
just  and  reasonable.  We  are  ad- 
monished by  present-day  conditions 
that  the  higher  level  of  prices  and 
wages  may  have  made  old  rates  un- 
reasonably low,  and  the  constant 
progress  in  invention  and  in  busi- 
ness management  may  have  made 
old  practices  unjust  to  the  public. 
And  if  the  rates  become  unreason- 
able and  the  practices  unjust,  they 
would  cease  to  be  lawful.  Unchange- 
able rates  and  practices  are  almost 
certain  to  become  unlawful.  The 
legislature  did  not  in  this  respect 
change  the  law  by  the  Public  Util- 
ities Act  of  1911.  That  act  only  au- 
thorizes just  and  reasonable  rates 
and  practices.  It  puts  into  statu- 
tory form  what  was  in  1897,  and 
always  has  been,  lawful,  and  in- 
trusts the  execution  of  the  act  to 
the  new  board.  It  follows  that  there 
is  no  impairment  of  the  contract  for 
lawful  restrictions,  which  is  all  the 
Traction  Act  authorizes. 

To  avoid  possible  misunderstand- 
ing we  add,  what  is  probably  plain 
enough,  that  our  view  does  not  af- 
fect contracts  made  by  the  legisla- 
ture itself,  or  by  any  individual  or 
corporation  which  has  power  to 
make  them.  We  are  in  this  case 
dealing  only  with  the  extent  of  the 
power  given  to  the  municipality, 
and  we  hold  that  the  power  is  aot 
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broad  enough  to  justify  the  munici- 
pality in  restricting  the  sovereign 
power  of  the  state  over  Ar€s  to  be 
charged  by  public  utilities. 

It  remains  only  to  consider  wheth- 
er the  Public  Utilities  Act  of  1911 
warrants  the  order  made  by  the 
board.  The  scope  of  that  act  is  very 
broad.  It  is  evidently  meant  to  give 
full  control  of  all  public  utilities  to 
the  board  thereby  created,  so  far  as 
it  could  be  done  by  legislation.  The 
board  is  given  general  supervision 
and  regulation  of  and  control  over 
public  utilities  and  over  their  prop- 
erty, property  rights,  equipment, 
facilities,  and  franchises,  so  far  as 
necessary  to  carry  out  the  provi- 
sions of  the  act.  The  commission  is 
given  power,  among  other  things,  to 
fix  just  and  reasonable  rates,  to  fix 
just  and  reasonable  standards,  clas- 
sifications, regulations,  practices, 
measurements,  or  service,  and  to  re- 
quire railroads  and  street  Railways 
to  establish  and  maintain  just  and 
reasonable  connections  with   other 

lines.  These  pow- 
commurroiT- ^  ers  are  quite  enough 
o?dlfr!*^  •'  ^  justify  the  pres- 

ent order,  whether 
it  is  regarded  as  a  regulation  of 
practices  or  fares. 

The  judgment  setting  it  aside 
must  be  reversed,  with  costs. 


White,  J.,  dissenting: 

I  disagree  with  the  view  that  the 
terms,  under  which  was  granted  the 
public  franchise  here  involved,  were 
at  the  same  time  both  a  contract 
and  not  a  contract;  that  such  con- 
tract, while  entered  into  by  the  mu- 
nicipality in  pursuance  of  express 
legislative  authority  from  the  state 
to  have  "the  force  and  effect  of  a 
contract,"  although  a  valid  and  bind- 
ing contract  between  the  parties  to 
it,  viz.,  between  the  municipality 
and  the  trolley  company,  is  not  such 
a  contract  as  is  protected  by  the 
Federal  and  state  Constitutions. 
The  municipality  is  a  state  agency, 
as  is  also  the  public  utility  commis- 
sion. If  the  franchise  restrictions 
were  binding  as  a  contract  upon  one 
agent,  they  were  as  such  equally 


binding  upon  the  other,  because  they 
were  binding  upon  the  principal  of 
both.  Without  authority  from  such 
principal  to  contract,  they  were 
binding  upon  neither  agent;  with 
such  authority,  they  were  binding 
upon  the  principal,  and  consequent- 
ly upon  both  agents.  To  concede 
that  they  were  binding  as  a  contract 
upon  one  agent  is,  it  seems  to  me,  to 
concede  that  they  are  binding  upon 
the  principal  and  upon  both  the 
agents. 

It  is  suggested  that  this  is  not  so, 
because  the  subject-matter  of  the 
contract  is  subject  to  the  state's 
sovereign  police  and  taxing  power. 
I  think  that  the  doctrine. that  con- 
tractual property  rights,  which  are 
subject  to  the  state's  police  power 
and  taxing  power,  and,  I  might  add, 
to  the  power  of  eminent  domain, 
are,  because  of  this,  not  protected 
from  confiscation,  is  both  novel  and 
unsound. 

It  is  further  said  that  the  fact 
that  the  act  provided  that  the  re- 
strictions imposed  by  the  municipal- 
ity, if  accepted  by  the  trolley  com- 
pany, should  have  the  "force  and 
effect  of  a  contract,"  shows  that 
they  were  not  in  fact  a  contract,  be- 
cause, if  they  were,  it  would  not 
have  been  necessary  to  give  them 
the  force  and  effect  of  a  contract.  I 
take  the  contrary  view.  It  seems 
to*  me  that,  in  order  to  invite  the  in- 
vestment of  capital  in  public  trans- 
portation, by  giving  it  something 
definite  to  rely  upon,  and  to  negative 
the  idea  that  the  terms  agreed  upon 
were  merely  temporary  regulations, 
subject  to  change  from  time  to  time 
at  municipal  or  state  legislative 
whim,  the  state  authorized  the  mu- 
nicipality to  put  them  in  the  shape 
of  an  inviolable  contract. 

Again,  if  it  be  true  that  these 
terms,  proposed  by  the  municipality 
and  accepted  by  the  trolley  company, 
as  to  the  rate  of  fare  to  be  charged, 
do  not  constitute  a  contract,  then 
they  may  be  changed  by  the  state, 
or  by  any  other  of  its  duly  author- 
ized agencies  without  the  consent  of 
the  municipality,  which  exacted  the 
terms  for  the  protection  of  its  own 
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people  traveling  Upon  its  own 
streets.  If,  on  the  contrary,  they 
constitute  a  contract,  it  seems  to  me 
that  contract  was  made  by  an  agen- 
cy of  the  state  having,  and  recog- 
nized by  the  state  at  the  time  as 
having,  an  interest  in  the  subject- 
matter  of  the  contract,  and  that 
therefore,  under  the  well-recognized 
rule  as  to  other  agents,  the  contract 
cannot  be  altered  by  the  state  with- 
out the  consent  of  the  interested 
municipality. 

For  the  above  reasons,  and  for 
those  expressed  in  the  opinion  of 
Mr.  Justice  Trenchard,  speaking  for 
himself  and  for  the  Chief  Justice 
and  Mr.  Justice  Black,  in  the  Su- 
preme Court,  with  which  reasons  I 
agree,  I  vote  to  affirm  the  judgment 
of  that  court. 


I  am  requested  by  Chancellor 
Walker  to  say  that  he  concurs  in 
the  fore'^ng  views. 

Writ  of  error  dismissed  by  the 
Supreme  Court  of  the  United  States, 
October  15,  1920  (U.  S.  Adv.  Ops. 
1920-21,  p.  43)  —  U.  S.  — ,  65  L. 
ed.  — ,  41  Sup.  Ct.  Rep.  10. 

NOTE. 

The  power  of  public  service  com- 
missions with  respect  to  regulation  of 
street  railways  is  the  subject  of  an 
annotation  in  5  A.L.R.  36 ;  and  see  also 
Chicago  V.  O'Connell,  8  A.L.R.  916, 
with  memorandum  at  page  930. 

The  power  of  public  service  commis- 
sions to  increase  franchise  rates  is 
treated  in  the  annotations  in  3  A.L.R. 
730,  and  9  A.L.R.  1165. 


MINNEAPOLIS,  ST.  PAUL,  &  SAULT  STE.  MARIE  RAILWAY  COM- 
PANY, Appt., 

V. 

WASHBURN  LIGNITE  COAL  COMPANY,  Respt 

North  Dalcota  Supreme  Court -^  June  12,  1918* 


(40  N.  D.  69,  168  N.  W.  684.) 

m 

Carrier  —  invalidity  of  statutory  .rate  —  duty  of  shipper. 

1.  When  a  statute  prescribing  rates  is  held  invalid  under  the  Federal 

Constitution  because  of  its  confiscatory  character,  it  does  not  follow  that 
a  shipper  is  obliged,  as  a  matter  of  law,  to  make  reparation  to  the  carrier. 
[See  note  on  this  question  beginning  on  page  758.] 


Action  —  form  —  recovery  of  freight 
charges. 

2.  In  an  act  of  the  legislature  passed 
In  1907  maximum  rates'  were  pre- 
scribed for  the  carriage  of  lignite  coal. 
The  carriers  declined  to  comply  with 
the  act,  and  the  state  brought  an  ac- 
tion to  enjoin  continued  violation.  In 
March,  1910,  the  United  States  Su- 
preme Court  affirmed  the  decree  of  the 
state  supreme  court  in  favor  of  the 
plaintiff,  but  provided  in  the  decree 
that  the  affirmance  should  be  without 
prejudice  "to  the  right  of  the  railroad 
company  to  reopen  the  case  by  appro- 
priate proceedings  if,  after  adequate 
trial,  it  thinks  it  can  prove  more  clear- 

Headnotes  by  Birdzell,  J. 


ly  than  at  present  the  confiscatory 
character  of  the  rate  for  coal."  After 
a  period  of  experimentation  the  case 
was  reopened,  and  the  injunction  was 
continued  by  the  state  supreme  court, 
but  later,  in  June,  1915,  dissolved  by 
the  United  States  Supreme  Court.  In 
an  action  against  the  shipper  to  re- 
cover the  difference  between  the  statu- 
tory rate  and  an  alleged  reasonable 
rate  for  shipments  made  during  the 
period  between  the  dates  of  the  first 
and  second  decrees  of  the  United 
States  Supreme  Court,  it  is  held,  the 
action  must  be  considered  as  brought 
upon  a  contract  implied  either  in  fact 
or  law. 
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Pleadini^  —  failure  to  state  cause  of 
action* 

3.  In  the  absence  of  allegations  in 
the  complaint  of  circumstances  from 
which  a  contract  may  be  implied  in 
fact,  and  in  the  absence  of  allegations 
of  a  promise,  the  complaint  does  not 
ctate  a  cause  of  action  upon  a  contract 
Implied  in  fact. 

Constitutional  law  —  remedy  —  provi- 
sion. 

4.  Article  14  of  the  'Amendments  to 
the  Federal  Constitution,  which  pro- 
vides that  no  state  shall  make  or  en- 
force any  law  which  ''shall  deprive  any 
person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction 
equal  protection  of  the  laws,"  is  a  pro- 


hibition applicable  to  the  acts  of  the 
state,  and  does  not,  of  itself,  secure  to 
individuals  whose  rights  may  be  trans- 
gressed by  the  state  a  rem^y  by  way 
of  reparation. 

[See  6  R.  C.  L.  378.] 

Judgment  —  erroneous  —  injury  — 
remedy. 

5.  Where  a  decree  of  the  highest  ju- 
dicial tribunal  enjoins  the  violation  of 
a  statute,  and  the  def^idant  is  thus 
coerced  into  complying  with  its  pro- 
visions, and  where  no  conditions  are 
imposed  upon  those  in  whose  favor 
the  decree  operates  as  a  prerequisite 
to  obtaining  the  benefits  of  such  de- 
cree, any  damage  done  the  defendant 
by  the  operation  of  the  decree  is 
danmum  absque  injuria. 


(Robinson,  J.,  dissents.) 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Burleigh 
County  (Nuessle,  J.)  sustaining  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  the  difference  between  the  statutory  rate  upon  certain 
coal  shipments  and  an  alleged  reasonable  rate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  L.  £rdall,  A.  A.  H.     ply  with  it,  whereupon  an  action 


Bright,  John  E.  Greene,  and  Newton, 
Duliam,  &  Young  for  appellant. 
Messrs.  Miller,  Ziiger,  &  Tillotson, 

for  respondent: 

Plaintiff  was  in  no  way  coerced  by 
the  decree  of  the  Supreme  Court  of 
the  United  States,  and  therefore  can- 
not recover. 

Russell  V.  Farley,  105  U.  S.  433,  26 
L.  ed.  1060. 

Plaintiff  could  not  recover  in  the  ac- 
tion it  brought,  but  it  might  probably 
have  recovered  in  an  action  on  the 
bond,  had  it  been  properly  brought. 

Ibid.  2  Sutherland,  Damages,  2d  ed. 
§i  520,  521;  Hayden  v.  Keith,  32  Minn. 
277,  20  N.  W.  195. 

Birdzell,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  the 
difference  between  the  statutory 
rate  upon  certain  coal  shipments, 
and  an  alleged  reasonable  rate.  It 
arose  upon  the  following  facts: 

In  the  year  1907  the  legislature 
of  North  Dakota  passed  a  statute 
prescribing  a  schedule  of  maximum 
rates  to  be  charged  for  hauling  lig- 
nite coal.  When  the  law  went  into 
effect  the  carriers  declined  to  corn- 


was  brought  to  enjoin  the  con- 
tinued violation.  In  this  action  the 
carriers  were  unsuccessful.  State 
ex  rel.  McCue  v.  Northern  P.  R.  Co. 
19  N.  D.  45,  25  L.R.A.(N.S.)  1001, 
120  N.  W.  869,  and  Northern  P.  R. 
Co.  V.  North  Dakota,  216  U.  S.  579, 
54  L.  ed.  624,  30  Sup.  Ct.  Rep.  423. 
A  supersedeas  having  been  ob- 
tained, the  statutory  rate  was  not 
put  into  operation  until  after  the 
decree  of  the  United  States  Su- 
preme Court  in  March,  1910.  The 
case  was  later  reopened,  in  accord- 
ance with  the  terms  of  the  decree, 
and  additional  evidence  taken.  It 
was  then  determined  by  this  court 
that  the  statutory  rates  were  rea- 
sonable, but  it  was  ultimately  held 
by  the  United  States  Supreme 
Court  that  the  rates  were  confisca- 
tory. State  ex  rel.  McCue  v.  North- 
em  P.  R.  Co.  26  N.  D.  438,  145  N. 
W.  135;  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  59 
L.  ed.  735,  35  Sup.  Ct.  Rep.  429, 
L.R.A.1917F,  1148,  P.U.R.1915C, 
277,  Ann.  Cas.  1916A,  1.    The  por- 
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tion  of  the  complaint  which  states 
the  alleged  cause  of  action  is  as  fol- 
lows: "That  the  plaintiff  at  the 
time  said  shipments  moved,  and 
until  the  11th  day  of  June,  1915,  by 
reason  of  the  mandate  of  the  Su- 
preme Court  of  the  United  States 
and  the  decree  entered  in  the  su- 
preme court  of  the  state  in  the  year 
1910  aforesaid,  without  its  consent 
and  against  its  will,  was  coerced  and 
forced  to  accept,  and  transport  for 
the  defendant,  all  of  said  shipments 
upon  payment  to  the  plaintiff  of  the 
rates  and  charges  prescribed  in  said 
chapter  61 ;  that  from  and  after  the 
11th  day  of  June,  1915,  when  final 
judgment  was  entered  in  the  su- 
preme court  of  the  state  in  said 
state  case  as  aforesaid,  plaintiff  be- 
came entitled  to  recover  from  the 
defendant  the  difference  between 
said  lawful  and  reasonable  rates 
and  the  rates  prescribed  by  said 
chapter  51  heretofore  paid  by  the 
defendant,  amounting  in  all  to  the 
sum  of  $26,819.99." 

It  will  be  noted  that  the  com- 
plaint alleges  that,  by  reason  of  the 
decree  of  the  United  States  Su- 
preme Court,  the  plaintiff  was  co- 
erced and  forced  to  accept  and 
transport  shipments  for  the  de- 
fendant at  rates  prescribed  by 
chapter  51  of  the  Session  Laws  of 
North  Dakota  for  the  year  1907. 
The  remainder  of  the  paragraph 
merely  states  a  legal  conclusion  to 
the  effect  that,  by  reason  of  said 
shipments,  the  plaintiff  became  en- 
titled to  recover  from  the  defend- 
ant the  difference  between  a  rea- 
sonable rate  and  the  rate  prescribed 
by  the  statute,  which  right  is  al- 
leged to  have  arisen  on  June  11, 
1915.  It  will  be  observed  that  it  is 
not  alleged  that  the  defendant  per- 
formed the  services  under  protest, 
or  under  any  sort  of  legal  compul- 
sion except  such  as  was  imposed  by 
the  mandate  of  the  Supreme  Court 
of  the  United  States.  The  decree 
referred  to  afihrmed  that  of  this 
court,  granting  an  injunction  to 
prevent  the  violation  of  the  statute, 
and  the  opinion  of  the  court  con- 
cluded as  follows   (Northern  P.  R. 


Co.  V.  North  Dakota,  216  U.  S.  679- 
581,  64  L.  ed.  624,  625,  30  Sup.  Ct. 
Rep.  423,  424):  "We  do  not  say 
that  experiment  may  not  establish 
a  case  in  the  future  that  would  re- 
quire a  decision  upon  the  question 
of  constitutional  law.  But  we  can 
express  no  opinion  upon  it  now. 
The  great  difficulty  in  the  attempt 
to  measure  the  reasonableness  of 
charges  by  reference  to  the  cost 
of  transporting  the  particular  class 
of  freight  concerned  is  well  known 
and  often  has  been  remarked.  It 
seems  to  us  that  the  nearest  ap- 
proach to  justice  that  can  be  made  at 
this  time  is  to  follow  the  precedent  of 
Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  63  L.  ed.  382,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034,  as  nearly  as  may 
be,  and  affirm  the  decree,  but  with- 
out prejudice  to  the  right  of  the 
railroad  company  to  reopen  the  case 
by  appropriate  proceedings,  if, 
after  adequate  trial,  it  thinks  it  can 
prove  more  clearly  than  at  present 
the  confiscatory  character  of  the 
rates  for  coal." 

Following  the. entry  of  the  above 
decree,  the  statutory  rate  was  put 
into  effect  in  conformity  with  the 
judgment. 

The  pertinent  inquiry  is:  What 
is  the  basis  for  the  legal  conclusion 
that,  by  reason  of  the  shipments, 
the  plaintiff  became  entitled  to  re- 
cover from  the  defendant?  It  is 
elementary  that  a  pleading  which 
states  legal  conclusions,  merely, 
does  not  state  a  cause  of  action ;  it 
must  state  facts  from  which  the 
legal  conclusion  of  liability  follows. 
It  is  equally  elementary  that  the 
facts  stated  must  bring  the  plaintiff 
within  the  operation  of  some  rule  of 
substantive  law,  according  to  which 
a  liability  may  be  found  to  exist. 
Obviously  the  relations  between  a 
carrier  and  a  shipper  are  governed 
by  the  same  basic  principles  that 
would  control  were  they  between 
individuals  and  related  to  matters 
not  commonly  subject  to  the  regu- 
latory power  of  the  state.  A  de- 
parture from  these  principles  in  the 
case  of  carriers  is  only  to  be  coun- 
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tenanced  when  their  application 
threatens  to  embarrass,  or  does 
actually  interfere  with,  the  exercise 
of  the  regulatory  power  of  the  gov- 
ernment in  the  inteiest  of  justice 
and  equality.  Thus,  the  liberty  to 
contract  for  the  services  of  a  car- 
rier is  generally  interfered  with  to 
the  extent  necessary  to  prevent  dis- 
crimination as  between  patrons. 
But  we  are  aware  of  no  rule  or  pol- 
icy that  requires  a  determination  of 
this  case  upon  any  principle  pe- 
culiar to  the  relations  of  public  car- 
riers. It  being  clear  that  the  liabil- 
ity contended  for  is  not  a  tort  lia- 
bUity,  before  a  recovery  can  be  had 
it  must  be  found  that  the  defendant 
A-.*i«»  *«,.™         is  indebted   to   the 

Action— form^  ,    .         _,  . 

recovery  of  plamtiii    Under    an 

frei«bt  ciiT«e..  obligation     in     the 

nature  of  a  contract.  This  brings 
us  to  a  consideration  of  the  cir- 
cumstances alleged  in  the  com- 
plaint and  those  reasonably  infer- 
able from  the  facts  there  alleged, 
for  the  purpose  of  determining: 
First,  whether  there  was  any  con- 
tract, express  or  implied,  in  fact, 
for  the  payment  of  the  difference 
sought  to  be  recovered ;  and  second, 
i>i«..ii.«  whether,  in  case  no 

faiinre  to  state  contract  m  fact  IS 
c«H.e  of  action,  alleged,,    the    com- 

plaint  states  facts  from  which  it 
must  be  held  that  there  was  a  legal 
obligation  in  the  nature  of  a  con- 
tract obligation,  which  could  be  en- 
forced in  this  action. 

If  it  be  assumed  that  the  shipper 
acted  at  all  times  with  full  knowl- 
edge of  the  litigation  and  of  its 
ultimate  result,  could  it  then  be 
further  assumed  that  he  agreed  in 
fact  to  pay  for  the  services  at  a 
higher  rate  than  that  fixed  by  stat- 
ute, if,  perchance,  the  decree 
should  be  modified  or  reversed  at 
some  subsequent  time?  We  think 
not.  A  business  man,  acting  with 
full  knowledge  of  the  facts  that  the 
law  in  question  had  been  attacked, 
and  that  those  interested  in  stop- 
ping its  action  had  been  defeated 
after  prolonged  litigation  carried 
to  the  highest  court  in  the  land, 
would,  we  believe,  be  more  apt  to 


assume  that  he  was  justified  in 
dealing  with  the  carrier  on  the  hy- 
pothesis of  the  validity  of  the  law, 
and,  in  the  absence  of  express  pro- 
test, that  the  services  of  the  car- 
rier were  rendered  voluntarily. 
By  "voluntarily,"  in  this  connec- 
tion, is  meant  in  voluntary  obedi- 
ence to  a  supposed  law.  Sections 
4339-4342  of  the  Revised  Codes  of 
1905  (§§.4724-4727,  Comp.  Laws 
1913)  require,  among  other  things, 
that  the  carriers  shall  print  and 
keep  for  public  inspection  sched- 
ules showing  the  rates  which  are  in 
force  at  the  given  time,  and  they 
are  required  to  file  such  schedules 
with  the  railroad  commission. 
Manifestly,  if  shippers  cannot  rely 
upon  the  rates  as  so  published  and 
filed,  the  requirement  of  publica- 
tion becomes  a  mere  trap  for  the 
unwary.  In  our  judgment,  it  is 
wholly  implt)per,  in  the  absence  of 
clear  allegations  of  the  rendition  of 
services  under  a  distinct  protest, 
for  a  court  to  find  that  a  shipper 
had,  in  effect,  undertaken  condi- 
tionally to  pay  according  to  a  rate 
different  from  that  published  in 
compliance  with  the  statute.  The 
foregoing  considerations  lead  in- 
evitably to  the  conclusion  that 
there  was  no  contract  in  fact, 
either  express  or  implied,  to  pay 
any  rate  other  than  the  statutory 
rate,  and  that  which,  from  the  en- 
try of  the  decree  forward,  must  be 
presumed  to  have  been  filed  and 
pubhshed  in  accordance  with  the 
provisions  of  §  4727,  Comp.  Laws 
1913  (Rev.  Codes  1905,  §  4342). 
This  should  dispose  of  the  com- 
plaint, in  so  far  as  it  may  be 
thought  to  state  a  cause  of  action 
upon  a  contract  either  express  or 
implied  in  fact. 

But  it  is  urged  that  the  obliga- 
tion to  pay  a  reasonable  rate  arose 
as  a  matter  of  law,  regardless  of 
any  express  contract,  or  any  con- 
tract which  might  have  been 
implied      in      fact.  ^^,,j^,_ 

But        this       COnten-    invalidity    of 
finn         iq         wifhont    ■tatutory  rate— 

merit,  for  the  rea- 
son that  the  elements  essential  to 
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the  implication  of  a  contract  in  law 
are  likewise  lacking.  Where  there 
is  no  contr^t  in  fact,  either  im- 
plied or  express,  the  law  will  not 
imply  one,  except  to  support  a  re- 
covery in  favor  of  a  plaintiff  on  the 
principle  that  the  defendant  has 
been  unjustly  enriched  at  his  ex- 
pense. While  authorities  in  point, 
are  singularly  tacking,  the  control- 
ling principle  is  clearly  the  same  as 
in  case  of  mistake,  and  it  is  elemen- 
tary that,  where  the  defendant  is 
free  from  responsibility  for  plain- 
tiff's mistake,  or  is  responsible  in 
no  greater  degree  than  the  plain- 
tiff, and  where  his  position  is  such 
that  the  enforcement  of  restitution 
would  subject  him  to  loss,  the  de- 
fendant Is  entitled  to  retain  what- 
ever benefit  he  has  derived  from 
the  mistake.  Woodward,  Quasi 
Contracts,  §  20.  In  such  cases  it 
may  be  unfortunate  that  the  law 
does  not  attempt  to  distribute  the 
loss ;  but  until  some  other  basis  for 
recovery  than  that  of  unjust  en- 
richment is  established,  the  party 
who  has  sustained  the  loss  must 
bear  it.  To  allow  the  plaintiff  to 
recover  in  this  action  is  to  visit  the 
consequences  of  the  wrong  imposed 
without  the  fault  of  either,  upon 
one  who  would  be  incapable  of  ob- 
taining reparation  from  those  who 
are  probably  the  real  beneficiaries 
of  the  wrong,  the  consumers  of  the 
commodity. 

It  frequently  happens  that  the 
risk  of  certain. contingencies  affect- 
ing a  transaction  must,  as  a  matter 
of  law,  be  held  to  be  borne  by  one 
party  rather  than  the  other.  The 
law  always  leaves  a  loss  where  it 
finds  it,  unless  there  is  something 
to  indicate  that  there  was  an  inten- 
tion to  the  contrary,  or  unless  it 
distinctly  fixes  the  burden  other- 
wise. The  situation  of  the  plaintiff 
in  the  case  at  bar  is  very  much  the 
same  as  that  described  by  Justice 
Learned  in  the  case  of  Windbiel  v.. 
Carroll,  16  Hun,  101,  at  page  103, 
wherein  he  stated:  "Ignorance  of 
a  fact  is  one  thing;  ignorance  of 
the  means  of  proving  a  fact  is  an- 
other.     When    money    voluntarily 


paid  is^  recovered  back  [and  this 
would  be  no  less  true  as  to  services 
rendered] ,  it  is  because  there  was  a 
mistake  as  to  some  fact.  But  here 
the  plaintiff  was  not  mistaken  as  to 
the  fact.  Only  at  the  time  he  did 
not  know  how  to  prove  it.  The  sub- 
sequent discovery  of  evidence  to 
prove  a  fact,  known  to  the  party 
when  he  makes  the  pajrment,  can- 
not authorize  a  recovery  back  of 
the  money.  Such  a  principle  wpuld 
be  most  dangerous." 

In  the  case  at  bar,  the  plaintiff, 
from  the  beginning  of  the  proceed- 
ings involving  the  rate,  professed 
knowledge  of  the  facts  upon  which 
its  invalidity  was  ultimately  deter- 
mined. But  apparently  it  was  not 
able  to  choose  the  appropriate 
means  of  proving  these  facts.  It 
cannot  be  said  to  have  supplied  its 
services  under  a  mistake  as  to  the 
facts,  and  we  can  see  no  just  reason 
for  allowing  it  to  shift  the  burden 
of  the  experiment  to  the  shipper. 

As  a  further  test  of  the  plain- 
tiff's position,  it  is  proper  to  inquire 
what  the  situation  would  be,  had 
the  suit  to  determine  the  constitu- 
tionality of  the  Rate  Statute  been 
begun  by  the  carrier  as  one  to  en- 
join the  execution  of  the  law.  Had 
relief  been  denied  in  such  a  pro- 
ceeding, and  later,  after  a  reason- 
able period  of  experimentation,  had 
the  injunction  been  issued  by  the 
United  States  Supreme  Court,  pre- 
venting the  state  officers  from  en- 
forcing the  law,  manifestly  the  "co- 
ercion" compelling  the  *  carrier  to 
apply  the  statutory  rate  during  the 
period  of  experimentation  would 
not  have  been  of  a  judicial,  but 
rather  of  a  legislative,  character. 
Its  position  would  have  been  pre- 
cisely that  of  any  individual  who 
yields  obedience  to  an  unconstitu- 
tional law,  and  sustains  a  loss  in  so 
doing.  It  could  not  shift  this  loss 
to  another  who  was  justified  in 
contracting  with  it  upon  the  suppo- 
sition that  its  yielding  was  volun- 
tary. 

If  obligation  rests  upon  the  de- 
fendant as  a  matter  of  law,  it  is 
wholly  because  of  the  fact  that  the 
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state  of  North  Dakota,  through  its 
legislature,  has  denied  to  the  plain- 
tiff rights  secured  to  it  by  the  14th 
Amendment  to  the  Federal  Consti- 
tution. It  must  be  borne  in  mind 
that  the  Amendment  is  intended  as 
a  security  against  any  action  by 
the  state  which  may  result  in  the 
confiscalion  of  property.  It  does 
not  secure  to  the  individual  or  the 
corporation  any  particular  remedy 
for  the  enforcement  of  the  right, 
but  it  presupposes  that  ordinary 
legal  remedies  will  be  adequate.  If, 
however,  supplementary  action  is 
deemed  necessary  in  order  to  give 
greater  security.  Congress  is  given 
authority  to  make  appropriate  pro- 
vision to  that  end.  The  Civil 
Rights  Cases  have  amply  defined 
th^  powers  of  Congress  in  this  con- 
nection. Civil  Rights  Cases,  109 
U.  S.  3,  27  L.  ed.  835,  3  Sup.  Ct. 
Rep.  18.  In  legal  theory,  the  rem- 
edies provided  to  prevent  the  viola- 
tion of  the  rights  secured  are  ade- 
quate. They  are  the  usual  rem- 
edies available  in  state  and  Federal 
courts,  and  they  have  never  been 
extended  so  as  to  embrace  cases  of 
civil  liability  flowing  incidentally 
from  prohibited  state  action.  The 
right  to  so  extend  them  is  even  de- 
nied to  Congress.  Civil  Rights 
Cases,  supra. 

Nothing  is  clearer  than  that  the 
Amendments  (13th,  14th,  and 
15th)  do  not  comprise  a  code  of 
remedial  law,  according  to  which 
reparation  may  or  must  be  made 

co..titotionmi  ^^T  overy  tcmpo- 
law-remedy-  rary  denial  of  a 
»roTi.ion.  j^gj^^     ^    secured. 

and  that  the  Amendments  spend 
their  force  in  permitting  state  ac- 
tion to  be  set  aside  when  it  involves 
a  violation  of  the  Amendments,  and 
when  the  right  is  sought  to  be  vin- 
dicated in  the  ordinary  channels. 
The  remedial  law,  as  between  indi- 
vidual suitors,  is  left  entirely  un- 
touched, and  remains  subject  to 
such  imperfections  cs  are  inherent 
in  a  judicial  system  that  is  com- 
pelled to  respect  practical  consid- 
erations in  measuring  individual 
rights.     Theoretically  there  would 


be  no  occasion  for  fastening  a  lia- 
bility upon  an  individual  defendant 
because  a  state  had  confiscated  the 
plaintiff's  property.  The  14th 
Amendment  contemplates  that 
such  action  can  and  should  be  en- 
tirely prevented  by  a  resort  to  ap- 
propriate legal  remedies. 

In  so  far  as  the  complaint  may  be 
based  upon  a  supposed  right  to  col- 
lect a  reasonable  rate  during  the 
period  of  experimentation,  it  en- 
tirely ignores  the  effect  of  the  de- 
cree of  the  United  States  Supreme 
Court.  While  the  decree  was  based 
upon  evidence  covering  a  certain 
period  of  time,  and  in  this  sense 
looks  backward,  it  nevertheless 
operated  in  the  future  as  well.  In 
reality  the  plaintiff's  whole  case 
seems  properly  hinged  upon  the 
real  meaning  and  effect  of  the  first 
decree  of  the  United  States  Su- 
preme Court. 

The  matter  that  was  settled  in 
that  suit  was  the  right  of  the  state 
to  an  injunction,  and  it  was  found 
that  the  state  was  entitled  to  the 
relief  sought.  Neither  the  state 
court  nor  the  United  States  Su- 
preme Court  saw  fit  to  impose  any 
terms  or  conditions.  Thus,  so  far 
as  the  party  adverse  to  this  de- 
fendant is  concerned,  the  decreeing 
of  the  mandatory  injunction  was 
absolute,  and  its  effect  was  to  com- 
pel the  plaintiff  herein,  among  oth- 
ers, to  apply  the  statutory  rate  un- 
til such  time  as  it  might  obtain  re- 
lief from  the  terms  of  the  decree, 
at  the  peril  of  contempt  of  court. 
The  decree  was  not  interlocutory  in 
any  sense,  but  final;  nor  do  we  find 
that  there  is  anything  in  the  subse- 
quent decree  of  the  same  court,  dis- 
solving the  injunction  and  nullify- 
ing the  statutory  rates,  which 
amounts  to  a  qualification  of  the 
original  decree,  except  as  to  the 
future.  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  59 
L.  ed.  735,  L.R.A.1917F,  1148, 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Anh.  Cas.  1916A,  1. 

While  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Mis- 
souri V.  Chicago,  B.  &  Q.  R.  Co.  241 
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U.  S.  533,  60  L.  ed.  1148,  36  Sup. 
Ct.  Rep.  715,  explained  quite  thor- 
oughly  the   meaning  of   a   decr^ 
such  as  the  one  involved  here,  it 
expressly  refrained  from  deciding 
whether  or  not  excess  rates,  paid 
pending  a  decision  as  to  the  consti- 
tutionality of  a  rate-fixing  statute, 
wer6  recoverable  in  the  absence  of 
a  condition  to  that  effect,  imposed 
when-  the    injunction    was    issued. 
So  that,  in  dealing  with  this  ques- 
tion, we  must  dispose  of  it  without 
an   authoritative   interpretation   of 
the   original   decree   by.  the   court 
which  entered  it.    But,  in  the  light 
of    well-considered    precedent,    we 
think  the  correct  interpretation  is 
that  the  decree  was  absolute  and 
bound  the  plaintiff  herein  for  the 
time  being,  and  also  that  the  dam-* 
ages  flowing  therefrom  were  with- 
in the  rule  of  damnum  absque  in- 
juria.    In  the   case  of  Russell   v. 
Farley,   105  U.  S.   433,   26  L.   ed. 
1060;    Mr.    Justice   Bradley    stated 
the  principle  of  nonliability  in  such 
a  case  as  follows :    "Where  no  bond 
or  undertaking  has  been  required, 
it  is  clear  that  the  court  has  no 
power  to  award  damages  sustained 
by  either  party  in  consequence  of 
the    litigation,    except   by    making 
such  a  decree  in  reference  to  the 
costs  of  the  suit  as  it  may  deem 
equitable  and  just.     .     .    .    And  if 
the  legal  right  is  doubtful,  either  in 
point  of  law  or  of  fact,  the  court  is 
always  reluctant  to  take  a  course 
which  may  result  in  material   in- 
jury to  either  party;  for  the  dam- 
age  arising  from   th6   act   of   the 
court  itself  is  damnum  absque  in- 
juria, for  which  there  is  no  redress 
except  a  decree  for  the  costs  of  the 
suit,  or,  in  a  proper  case,  an  action 
for  malicious  prosecution.    To  rem- 
edy this  difficulty  the  court,  in  the 
exercise  of  its  discretion,  frequent- 
ly resorts  to  the  expedient  of  im- 
posing terms  and  conditions  upon 
the  party  at  whose  instance  it  pro- 
poses to  act.    The  power  to  impose 
such   conditions   is   founded   upon, 
and    arises    from,    the    discretion 
which  the  court  has  in  such  cases 
to  grant  or  not  to  grant  the  injunc- 


tion applied  for.  It  is  a  power  in- 
herent in  the  court  as  a  court  of 
equity,  and  has  been  exercised  from 
time  immemorial." 

Where  the  enforcement  of  a  stat- 
utory rate  is  enjoined,  pending  an 
ultimate  determination  of  its  va- 
lidity, the  proceedings  from  the  be- 
ginning are  predicated  upon  the 
right  of  the  shippers  to  command 
the  services  at  the  rate  prescribed, 
and  the  injunction  is  only  issued  to 
prevent  irreparable  loss  in  case  the 
prescribed  rate  is  ultimately  held 
illegal.  It  follows  from  this  that, 
when  such  a  suit  is  determined  ad- 
versely to  the  carrier,  the  shipper 
may  recover  whatever  difference 
there  may  be  between  the  statutory 
rate  and  the  rate  collected  during 
the  progress  of  the  suit.  But  it  is 
nevertheless  appropriate  for  the 
court,  in  enjoining  the  operation  of 
a  statute,  to  require  a  bond  as  an 
added  protection.  The  right  of  ac- 
tion upon  the  bond,  however,  is  not 
exclusive.  Bellamy  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  136  C.  C.  A.  442,  220 
Fed.  876.  Where,  on  the  other 
hand,  at  the  end  of  an  unsuccessful 
suit,  the  carrier  is  restrained  from 
violating  the  terms  of  a  rate  stat- 
ute, it  is  manifest  that  any  dam- 
ages it  may  sustain  through  com- 
pliance with  the  injunction  are  not 
recoverable.  Were  the  rule  other- 
wise, the  injunction,  which  is  mere- 
ly a  continuing  expression  of  the 
judgment  of  the  court  that  the 
statutory  rate  must  be  applied,  is  a 
judgment  deprived  of  its  force  as 
an  adjudication  of  the  rights  of  the 
parties.  The  error  in  the  plaintiff's 
contention  inheres  in  the  failure  to 
recognize  the  injunction  as  being 
the  continuing  expression  of  the 
court  until  such  time  as  it  may  be 
modified  or  dissolved  by  a  new 
judgment  or  decree.  During  such 
time  it  is  impossible  that  there 
could  have  been  any  other  measure 
of  the  rights  and  obligations  of  the 
parties  than  that  provided  in  the 
decree  itself. 

In  so  far  as  the  practice  of  the 
United  States  Supreme  Court  in 
qualifying  decrees  in  rate  cases  as 
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be  noted  that  the  qualification, 
"without  prejudice,"  was  attached 
to  a  final  order  of  dismissal.  In  the 
Missouri  Rate  Cases  (Knott  v.  Chi- 
cago, B.  &  Q.  R.  Co.)  230  U.  S.  474, 
57  L.  ed.  1571,  33  Sup.  Ct.  Rep.  975, 
and  in  the  North  Dakota  rate  case. 
Northern  P.  R.  Co.  v.  North  Dako- 
ta, 216  U.  S.  579,  54  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423,  the  final  decrees 
seem  to  presuppose  the  continued 
pendency  of  the  litigation.  In  three 
of  the  Missouri  Rate  Cases,  where 
the  injunction  against  the  statu- 
tory rate  was  allowed  to  stand,  the 
court  provided  that  "the  railroad 
and  warehouse  commissioners  and 
the  attorney  general  of  the  state 
may  apply  at  any  time  to  the  court, 
by  bill  or  otherwise,  as  they  may 
be  advised,  for  a  further  order  or 
decree,  whenever  it  shall  appear 
that  uy  reason  of  a  change  in  cir- 
cumstances the  rates  fixed  by  the 
state's  acts  are  sufldc'ent  to  yield  to 
these  companies  reasonable  com- 
pensation for  the  services  ren- 
dered." 

A  similar  decree  was  entered  in 
the  North  Dakota  case,  where  the 
court  allowed  the  statutory  rates  to 
continue  in  effect.  Whether  the 
order  be  one  dismissing  a  bill  "with- 
out prejudice,"  or  whether  it  be  in 
the  nature  of  a  modification  of  a 
final  decree  permitting  subsequent 
proceedings  in  the  same  case,  it 
seems  to  be  interpreted  as  affecting 
the  rights  of  parties  in  the  same 
way.  In  Missouri  v.  Chicago,  B.  & 
Q.  R.  Co.  241  U.  S.  533,  60  L.  ed. 
1148,  36  Sup.  Ct.  Rep.  715,  in  an- 
swering the  contention  that  the  res- 
ervation, "without  prejudice,"  left 
the  whole  subject  open  for  renewed 
attack,  the  court,  speaking  through 
Chief  Justice  White,  stated  that  the 
proposition  contended  for  disre- 
garded "the  foundation  upon  which 
such  a  reservation  came  to  be  ap- 
plied," and  further  criticized  the 
contention  on  the  ground  that  it 
treated  "the  reservation  ^without 
prejudice,'  as  looking  backward  and 
overthrowing  that  which  was  con- 
cluded by  the  decree,  instead  of  con- 
sidering it  in  its  true  light;  that  is, 


being  "without  prejudice"  sheds 
light  upon  the  question  in  hand,  it 
seems  to  indicate  that  the  transac- 
tions following  the  entry  of  such  a 
decree  shall  be  controlled  by  the 
prescribed  rate  where  a  decree  en- 
joining it  has  been  reversed,  or  by  a 
rate  otherwise  lawfully  fixed  where 
a  decree  enjoining  the  prescribed 
rate  has  been  affirmed.  In  the  first 
cases  in  which  such  decrees  were 
entered  (Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  53  L.  ed.  371, 
29  Sup.  Ct.  Rep.  148;  Willcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19, 
53  L.  ed.  382,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034),  decrees  of  the  lower  courts 
enjoining  the  prescribed  rate  were 
reversed,  and  the  causes  remanded, 
with  directions  to  dismiss  the  bills 
without  prejudice.  The  entry  of 
such  decrees  was  thought  appropri- 
ate, for  the  reason  that  practical 
experience  with  the  rates  in  actual 
operation  might  result  in  enabling 
the  companies  affected  to  show,  as 
they  had  not  previously  been  ca- 
pable of  demonstrating,  the  confisca- 
tory character  of  the  rates.  In 
Louisville  v.  Cumberland  Teleph.  & 
TelQg.  Co.  225  U.  S.  430,  56  L.  ed. 
1151,-  32  Sup.  Ct.  Rep.  741,  it  was 
simply  stated  that  the  whole  ques- 
tion was  so  much  in  the  air  that  the 
court  did  not  feel  authorized  to  let 
the  injunction  stand;  consequently 
the  decree  was  reversed  "without 
prejudice."  In  the  case  of  Des 
Moines  Gas  Co.  v.  Des  Moines,  238 
U.  S.  153,  35  Sup.  Ct.  Rep.  811, 
.59  L.  ed.  1244,  P.U.R.1915D,  577, 
while  the  court  aflSrmed  the  de- 
cree of  the  lower  court  dismiss- 
ing the  bill  of  the  utility  company, 
it  modified  the  order  to  the  extent 
of  providing  that  the  dismissal 
should  be  "without  prejudice." 
This  modification  was  made  in 
'View  of  the  fact  that  ordinarily 
time  alone  can  satisfactorily  dem- 
onstrate .  .  .  whether  or  not  the 
rates  established  will  prove  so  un- 
remunerative  as  to  be  confiscatory 
in  the  sense  in  which. that  term  has 
been  defined  in  rate-making  cases." 
In  all  of  the  foregoing  cases  it  will 
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as  looking  forward  to  the  future, 
and  providing  for  conditions  which 
might  then  arise." 

The  foregoing  reference  to  the 
qualified  decrees,  and  to  the  reason 
which  seems  to-  have  moved  the 
court  to  enter  them,  seems  to  indi- 
cate clearly  that,  while  the  decree 
was  absolutely  binding  as  an  ad- 
judication of  the  rights  of  the  par- 
ties down  to  the  time  of  its  entry, 
it  also  had  the  effect  of  letting  the 
future  take  care  of  itself.  As  to 
the  future,  therefore,  adopting  the 
construction  of  the  decree  most 
favorable  to  the  plaintiff  in  this 
suit,  it  has  simply  rendered  the 
service  at  a  rate  which  both  the 
legislature  and  the  judiciary  have 
determined  to  be  applicable,  and  it 
has  rendered  the  service  without 
any  other  contract  on  the  part  of 
the  shipper  than  would  arise  from 
the  mere  delivery  of  his  goods  for 
transportation  according  to  the 
prescribed  rates.  The  prescribed 
rates  are  either  applicable  or  they 
are  not  applicable  at  the  time  the 
goods  are  delivered  for  shipment. 
The  legislature  and  the  Supreme 
Court  of  the  United  States  have 
considered  that  they  are  applicable, 
and  during  the  period  embraced  in 
this  controversy  it  is  inconceivable 
that  either  the  shipper  or  the  car- 
rier should  have  been  allowed  to 
question  it,  except  in  the  manner 
allowed  by  the  Supreme  Court. 
When  that  court  finally  dissolved 
the  injunction,  it  did  not  reverse  its 
prior  judgment,  nor,  it  seems  to  us, 
did  it  profess  to  give  to  the  car- 
riers any  rights  with  respect  to 
past  shipments  that  did  not  exist 
at  the  time  they  were  made.  These 
rights  were  governed  by  the  for- 
mer decree. 

This  case  is  readily  distinguish- 
able from  that  of  C.  L.  Merrick  Co. 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  35  N.  D.  831,  160  N.  W.  140. 
In  that  case  the  shipper  was 
allowed  to  recover  the  difference 
between  the  rate  prescribed  and 
collected  by  the  carrier,  and  the 
statutory  rate  upon  shipments 
made  after  the  statute  went  into 


effect,  and  before  the  carrier  was 
restrained  from  violating  the  stat- 
ute; whereas  here  the  carrier  seeks 
to  recover  for  having  done  exactly 
that  which  it  was  compelled  to  do 
by  the  decree  of  the  court,  as  a  con- 
dition to  being  permitted  to  secure 
a  dissolution  of  the  injunction.  In 
a  case  in  which  a  shipper  has  been 
permitted  to  recover  the  difference 
between  a  rate  charged  and  some 
lower  rate,  the  result  has  been  mere- 
ly to  give  to  the  shipper  the  ben-, 
efit  of  a  violated  regulatory  meas- 
ure with  which  the  carrier  was  not, 
for  the  time  being,  complying.  For 
all  purposes  of  such  a  situation,  the 
regulatory  provision  fixes  the  ab- 
solute criterion  of  reasonableness, 
and,  it  having  been  prescribed  by 
competent  authority,  a  departure 
therefrom  is  a  distinct  breach  of 
the  obligation  of  the  carrier.  In 
the  case  at  bai*  the  effect  of  the  first 
judgment  of  the  United  States  Su- 
preme Court  was  to  fix  a  criterion 
of  reasonableness,  based  upon  the 
statute  which  should  control  until 
the  decree  might  subsequently  be 
modified. 

In  addition  to  the  reasons  as- 
signed, there  are  strong  practical 
considerations  which  weigh  against 
the  maintenance  of  an  action  such 
as  the  one  at  bar.  In  the  case  of 
Van  Patten  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (C.  C.)  81  Fed.  545,  which 
was  a  suit  to  recover  damages  on 
the  ground  that  the  charges  exact- 
ed by  the  carrier  were  unreason- 
able, it  was  held  that  it  was  compe- 
tent and  proper  for  the  carrier  to 
show  in  defense  that,  in  obedience 
to  the  Interstate  Commerce  Act,  it 
adopted,  printed^  and  posted  a 
schedule  of  rates,  and  that  the 
charges  complained  of  were  in  ac- 
cordance with  those  contained 
in  the  schedule.  Commissioner 
Prouty  of  the  Interstate  Commerce 
Commission  later  criticized  this  re- 
sult (Cattle  Raisers'  Asso.  v.  Ft. 
Worth  &  D.  C.  R.  Co.  7  Inters.  Com. 
Rep.  513-553),  on  the  ground  that, 
under  the  Interstate  Commerce 
Act  as  it  existed  at  that  time,  the 
effect  of  the  decision  was  to  entire- 
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ly  cut  off  the  right  to  recover  any 
portion  of  an  excessive  or  extor- 
tionate charge.  Conceding  that 
the  opinion  referred  to  would,  un- 
der the  then-existing  state  of  the 
law,  have  had  the  effect  pointed  out 
by  Commissioner  Prouty,  it  may  be 
open  to  the  criticism  of  being  ex- 
treme. But  the  practical  consider- 
ations referred  to  by  Judge  Shiras 

affoM  persuasive 
reasons  for  holding 
the  first  decree  of 
the  United  States  Supreme  Court 
to  have  been  binding  upon  the  par- 
ties until  changed,  and  the  dam- 
ages incident  to  a  compliance  there- 
with to  come  within  the  rule  of 
damnum  absque  injuria.  Judge 
Shiras,  in  the  case  referred  to  (7 
Inters.  Com.  Rep.  551),  said: 

"In   the  present  •  case,   however, 
the  proposition  of  the  plaintiff  is 
that  after  the  carrier,  in  obedience 
to  the  requirements  of  the  act,  has 
adopted,    printed,    and    posted    a 
schedule  of  rates  [which  was  done 
.fa  this  case  under  §  4727,  Comp. 
^ws,  1913],  and  for  the  past  five 
^^jns  has  received  and  transported 
^^in,  charging  the  schedule  rates 
*'^erefor,  and  the  shipper,  without 
P/Vt^&i'  or  demur,  has  delivered  his 
r^aif^      ^^^  shipment,   knowing  the 
^7^^<iiale   rate,   and    has   paid    the 
fe1^:^^«8    in    conformity    with    the 
ci>^i,l>lished  rate,  he  may. now,  and 
^1     sLT^-y  time  within  the  period  of 
Jjio       ^"tatute  of  Limitations,  bring 
^Xt    SL€^±A(m  at  law  for  damages,  not 
QXk    'fcln.^  ground  that  more  than  the 
gclx^K<3.'ule  rate  was  exacted,  or  that 
the    CKsliedule  itself  provided  'for  un- 
eq.uai>l,     and  therefore  unjust,  rates, 
^jul:    soIeFy  upon  the  ground  that  the 
^cliedule  rates,  though  uniform  and 
^rc)|>^xrjy  proportioned,  were  great- 
er tlx^i^ii  they  should  have  been ;  and 
{luis         the    question    is    presented 
whet;h^i-  the  Interstate  Commerce 
Act,    considered  as  a  whole,  author- 
1^    ^ficj  provides  for  an  action  of 
this    Iciixd.    If  it  can  be  maintained, 
It  results  in  the  holding  that  it  was 
i^??*^^t  of  Congress  to  place  up- 
on xri.e     courts   and  juries   of  the 
coun-tj-y     the  duty  and   burden  of 
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establishing  the  rates  of  transpor- 
tation for  interstate  commerce, 
and  upon  the  common  carrier  the 
burden  of  transportation,  with  the 
right  to  ultimately  retain  as  pay 
therefor  the  rate  fixed  by  the  ver- 
dict of  a  jury,  rendered  perhaps 
five  years  after  the  rendition  of  the 
services.  How  is  it  possible  for  a. 
jury  to  pass  understandingly  upon 
the  question  which  inheres  in  the 
establishment  of  a  properly  pro- 
portioned and  equalized  schedule 
of  transportation  rates? 
Now,  the  theory  of  the  plaintiff  is 
that  the  jury  must  inquire  into  and 
determine  what  the  reasonable  rate 
was  for  each  shipment,  when  made, 
and,  by  comparing  the  reasonable 
rate  thus  fixed  by  the  jury  with 
that  actually  charged,  determine 
whether  the  plaintiff  is  entitled  to 
damages,  and,  if  so,  to  ascertain 
the  amount  on  each  shipment 
made.  It  is  self-apparent  that,  no 
matter  how  Intelligent  the  jury 
might  be,  nor  how  conscientiously 
and  carefully  they  might  endeavor 
to  deal  with  the  problem  thus  sub- 
mitted to  them,  it  would  be  wholly 
impossible  for  them  to  reach  a 
proper  verdict  under  such  circum- 
stances. 

"But  suppose  the  case  involved 
but  a  single  shipment;  would  the 
difficulty  be  remedied,  if  the  theory 
of  the  plaintiff  is  to  prevail?  How 
could  the  jury  fairly  and  under- 
standingly deal  even  with  the  case 
of  a  single  shipment,  provided  the 
duty  is  placed  upon  the  jury  of  de- 
termining what  a  fair  and  reason- 
able charge  for  the  particular  serv- 
ice would  be,  unless  some  standard, 
already  recognized  and  established, 
is  given  them  for  their  guidance? 
It  is  impossible  for  the  jury  to  deal 
with  the  questions  of  the  total  cost 
of  building,  equipping,  and  operat- 
ing the  line  of  railway  as  a  whole, 
the  proportionate  cost  of  the  par- 
ticular transportation  in  question, 
the  total  amount  of  business  done 
over  the  entire  system,  the  total 
burden  properly  to  be  laid  upon  the 
total  business  for  transportation 
charges,  and  the  proper  proportion- 
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ate  share  which  the  particular  ship- 
ment should  bear." 

It  is  true  that  these  practical 
considerations  should  not  have 
weight  as  against  a  clear  legal 
right,  but,  since  they  inhere  in  and 
are  so  thoroughly  characteristic  of 
the  particular  matter  in  controver- 
sy, it  is  only  reasonable  to  suppose 
that  they  were  present  in  the  mind 
of  the  court  when  the  decree  in 
question  was  entered,  and  that  the 
court  purposely  granted  the  relief 
unconditioned  as  to  the  conse- 
quences of  a  possible  future  modi- 
fication. Surely  the  United  States 
Supreme  Court  did  not  intend  that, 
during  the  entire  period  its  first  de- 
cree should  be  in  operation,  the 
parties  whose  business  would  be  af- 
fected favorably  or  unfavorably  by 
the  experiment  should  be  left  to 
the  uncertainties  incident  to  nu- 
merous subsequent  jury  trials  in 
order  to  determine  the  rate  appli- 
cable to  shipments  of  coal. 

The  order  appealed  from  is  af- 
firmed. 

Christiansen,  J.,  concurring  spe- 
cially : 

It  was  stated  upon  the  argument 
by  counsel  for  both  parties  that  no 
objection  was  made  because  of  any 
mere  technical  or  amendable  defect 
in  the  complaint.  The  defendant 
asserted  and  stood  squarely  upon 
the  proposition  that  the  complaint 
on  its  face  showed  clearly  that  no 
cause  of  action  existed  or  could  ex- 
ist against  it  under  the  facts  plead- 
ed, and  that  this,  and  this  alone, 
was  the  theory  on  which  the  de- 
murrer was  interposed,  and  on 
which  it  had  been  argued  in  the 
court  below,  and  on  which  it  was 
asserted  in  this  court. 

The  questions  presented  in  this 
case  are  by  no  means  easy  to  de- 
termine. That  the  constitutional 
rights  of  the  plaintiff  have  been  in- 
fringed upon  and  its  property  tak- 
en without  due  process  of  law  can- 
not be  denied.  The  Rate  Statute 
became  effective  July  1,  1907. 
State  ex  rel.  McCue  v.  Northern  P. 
R.  Co.  19  N.  D.  46,  25  L.R.A.  (N.S.) 
1001,  120  N.  W.  869.    It  was  sus- 


tained  by  the  decision  of  this  court 
filed  April  16,  1909.  Ibid.  This 
judgment  was  affirmed  by  the 
United  States  Supreme  Court  in  a 
decision  filed  March  14,  1910,  216 
U.  S.  579,  54  L.  ed.  624,  80  Sup.  Ct. 
Rep.  423.  The  case  was  subse- 
quently reopened,  and  the  carrier 
submitted  proof  of  the  receipts  and 
expenses  chargeable  against  the 
lignite  coal  traffic  for  the  year  com- 
mencing July  1,  1910,  and  ending 
June  30,  1911.  26  N.  D.  438,  145 
N.  W.  135.  Upon  the  proof  thus 
submitted  the  United  States  Su- 
preme Court  held  the  rate  confisca- 
tory and  violative  of  the  14th 
Amendment.  236  U.  S.  585,  59 
L.  ed.  735,  L.R.A.1915F,  1148, 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A,  1. 

In  a  subsequent  case,  involving 
the  ■  right  of  a  shipper  to  recover  a 
sum  paid  in  excess  of  the  statutory 
rate,  it  was  demonstrated,  or  rather 
it  was  conceded,  that  there  was  no 
substantial  change  in  the  cost  of 
handling  the  intrastate  lignite  coal, 
traffic  on  the  line  of  the  plaintiff 
railroad  at  any  time  between  the 
1st  day  of  July,  1907,  and  the  1st 
day  of  July,  1911.  C.  L.  Merrick 
Co.  V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  35  N.  D.  331,  338,  160  N- 
W.  140.  Hence  it  is  established  by 
former  adjudications  that  the  rate 
established  by  the  statute  was  in 
fact,  as  to  the  plaintiff,  confiscatory 
at  all  times. 

It  is  undisputed  that  the  plaintiff 
consistently  and  vigorously  assert- 
ed that  the  statutory  rate  was  con- 
fiscatory. It  refused  to  put  the 
rate  into  effect,  and  resisted  the  ef- 
forts of  the  state  authorities  to  do 
so  as  long  as  possible.  It  put  the 
rate  into  effect  only  when  it  had 
been  commanded  by  the  decree  of 
this  court  and  of  the  Supreme 
Court  of  the  United  States  to  do  so. 
Such  decree  was  entered  in  an  ac- 
tion brought  on  behalf  of  the  state 
of  North  Dakota  by  its  attorney 
general,  and  such  decree  necessa- 
rily inured  to  the  benefit  of  the  ship- 
pers or  consumers  of  lignite  coal. 
A  final  decree  in  such  action  would 
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doubtless  be  res  judicata  upon  the 
railroad  company^  on  the  one  hand, 
and  those  represented  by  the  attor- 
ney sreneral,  i.  e.,  the  state  and  its 
people,  on  the  other  hand.  The 
only  logical  and  reasonable  deduc- 
tion that  can  be  drawn  from  the 
undisputed  facts  in  this  case  is  that 
the  plaintiff  did  not  put  the  stat- 
utory rate  into  operation,  or  volun- 
tarily transport  coal  at  the  stat- 
utory rate,  but  did  so  involuntarily, 
and  solely  because  it  could  no  long- 
er refuse  to  do  so  without  violating 
the  decree  of  this  court  and  there- 
by subjecting  itself  to  penalty.  It 
seems  clear  to  me  that  under  such 
circumstances  it  cannot  be  said 
that  the  actions  of  the  carrier  in 
accepting  and  transporting  ship- 
ments of  coal  were  voluntary,  or 
the  contract  of  carriage  freely  and 
voluntarily  made.  In  order  that 
there  may  be  a  valid  contract,  the 
parties  must  consent  thereto,  and 
the  consent  must  be  free  and  mu- 
tual. The  plaintiff  had  no  option. 
It  could  not  refuse  to  accept  ship- 
ments of  coal,  but  "it  must,  if  able 
to  do  so,  accept  and  carry"  the  coal 
offered  to  it  for  transportation,  and 
transport  the  same  over  its  lines. 
Section  5673,  Rev.  Codes  1905  (§ 
6236,  Comp.  Laws  1913).  It  was 
compelled,  by  the  act  of  the  legis- 
lature and  the  judicial  decree,  to 
accept  and  carry  intrastate  ship- 
ments of  lignite  coal  at  a  confisca- 
tory rate,  and  it  was  forbidden 
under  penalty  to  charge  a  compen- 
satory rate  for  performing  such 
service.  And  if  it  refused  to  ac- 
cept and  transport  shipments  at 
the  confiscatory  statutory  rate,  and 
exacted  a  compensatory  one,  the 
shipper  might  sue  and  recover  the 
amount  exacted  in  excess  of  the 
•statutory  rate.  C.  L.  Merrick  Co. 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  35  N.  D.  331,  838,  160  N.  W. 
140.  The  inevitable  result  was 
that,  by  virtue  of  the  legislative  en- 
actment and  the  judicial  decree, 
the  plaintiff's  property  was  taken 
away  and  handed  over  to  others, 
without  compensation,  in  violation 
of  constitutior  al  guaranty.    This  is 


indisputably  established  by,  or  nec- 
essarily inferred  from,  the  facts 
alleged  in  the  complaint. 

That  a  party  may  recover  exces- 
sive payments  exacted  from  him 
by  a  common  carrier  for  the  trans- 
portation of  goods,  under  such  cir- 
cumstances as  to  indicate  that  the 
payment  was  involuntary,  is  well 
settled.  And  ordinarily  excessive 
charges  paid  under  protest  to  a 
common  carrier  having  goods  in  its 
possession,  in  order  to  secure  pos- 
session of  the  goods,  may  be  recov- 
ered.. Such  pa3nments  are  general- 
ly recognized  as  being  made  under 
duress,  sometimes  termed  "duress 
of  goods."  See  cases  cited  in  note 
to  Illinois  Glass  Co.  v.  Chicago 
Teleph-  Co.  18  L.R.A.<N.S.)  page 
124.  There  is  another  class  of 
cases  more  nearly  peculiar  to  pub- 
lic service  corporations,  in  which 
the  courts  allow  recovery  of  exces- 
sive payments  made  not  under  du- 
ress, but  under  public  necessity  re- 
sulting from  the  unequal  relation 
of  the  parties  and  the  dependence 
of  the  individual  upon  the  services 
in  carrying  on  his  business.    Ibid. 

It  would  seem  to  follow  as  a  nec- 
essary corollary  to  the  rule  stated 
that,  where  a  common  carrier  is 
compelled  to  carry  goods  at  a  con- 
fiscatory rate  under  such  circum- 
stances as  clearly  to  indicate  that 
the  service  was  performed  involun- 
tarily, it  ought  to  be  entitled  to  re- 
cover from  the  person  who  received 
the  benefit  of  such  involuntary 
service  the  difference  between  the 
amount  received  and  what  would 
amount  to  a  reasonable  compensa- 
tion for  the  service  performed. 

But  is  the  right  of  the  carrier 
(if  any)  to  recover  concluded  by 
the  decree  putting  the  rate  into  ef- 
fect? At  the  time  the  case  of  C.  L. 
Merrick  Co.  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  supra,  was  submit- 
ted the  writer  was  inclined  (as 
were,  in  fact,  all  the  member3  of 
this  court)  to  hold  that  the  first  de- 
cree, which  was  qualified  as  "with- 
out prejudice,"  had  been  super- 
seded by  the  final  decree,  and  that 
the  rights  of  the  parties  in  the  Mer- 


766 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


rick  Case  must  be  measured  by  the 
final  decree  in  the  rate  case.  But 
while  the  Merrick  Case  was  pend- 
ing for  decision,  the  Supreme 
Court  of  the  United  States  handed 
down  a  decision  in  Missouri  v.  Chi- 
cago, B.  &  Q.  R.  Co.  241  U.  S.  533, 
60  L.  ed.  1148,  36  Sup.  Ct.  Rep.  715. 
In  that  case  the  pourt  held  that  a 
decree  in  a  rate  case,  although 
qualified  "as  without  prejudice," 
did  not  leave  the  controversy  open 
as  to  the  period  with  which  the  de- 
cree dealt  and  which  it  concluded, 
but  was  so  qualified  in  order  not  to 
prejudice  the  rights  of  property  in 
the  future,  if  from  future  opera- 
tion and  changed  conditions  aris- 
ing in  such  future  it  resulted  that 
there  was  confiscation,  and  that 
the  reservation,  "without  pr^u- 
dice,"  was  to  be  considered  "as 
looking  forward  to  the  future  and 
providing  for  the  conditions  which 
might  then  arise."  If  this  is  cor- 
rect, and  if  such  decree  conclusive- 
ly establishes  the  validity  of  the 
rate  during  the  period  prior  to  its 
rendition,  regardless  whether  such 
rate  is  in  fact  confiscatory,  then 
the  rate  so  established  ought  to  be 
deemed  valid  until  the  decree  is  set 
aside  and  the  rate  adjudged  to  be 
confiscatory.  For,  as  to  the  period 
prior  to  the  rendition  of  the  decree, 
the  parties  realize  that  the  validity 
of  the  rate  is  being  questioned  and 
its  confiscatory  character  is  being 
asserted  by  the  carrier,  while 
thereafter,  and  as  to  the  period  in- 
tervening between  the  date  of  the 
rendition  of  the  decree  sustaining 
the  rate,  and  the  reopening  of  the 
case,  and  the  subsequent  adjudica- 
tion of  invalidity,  the  shippers 
loiow  that  the  rate  has  been  estab- 
lished, not  only  by  legislative  en- 
actment, but  by  judicial  decree. 
This  may  be  illustrated  by  apply- 
ing the  rule  to  concrete  cases. 
Thusi,  in  the  Merrick  Case,  the  car- 
rier .  refused  to  accept  and  trans- 
port the  coal  at  the  statutory  rate, 
for  the  avowed  reason  that  such 
rate  was  confiscatory,  and  exacted 
from  the  shipper  a  compensatory 
rate.    At  the  time  of  the  shipment 


the  shipper  knew  that  the  validity 
of  the  rate  was  being  questioned, 
and  it  was  in  a  position  to,  and 
probably  did,  include  the  rate  paid 
in  fixing  the  price  of  the  coal.  In 
the  instant  case  the  defendant  coal 
company  knew  that  the  statutory 
rate  had  been  sustained  by  the  de- 
cree of  this  court  and  of  the  United 
States  Supreme  Court,  against  at- 
tack by  the  carrier  on  the  ground 
that  it  was  confiscatory.  And  it 
probably  fixed  the  price  of  the  coal 
in  view  of  the  prevailing  freight 
rate. 

It  may  also  be  observed  that, 
although  the  plaintiff's  complaint 
shows  that  its  property  has  been 
taken  away  and  handed  over  to 
others  without  just  compensation, 
it  does  not  show,  nor  can  it  reason- 
ably be  inferred,  that  plaintiff's 
loss  was  occai^ioned  by  any  act  of 
the  defendant.  On  the  contrary,  it 
appears  that  such  loss  was  occa- 
sioned by  the  actions  of  the  legis- 
lature and  of  the  courts.  It  would 
have  been  possible  to  have  protect- 
ed the  rights  of  the  •  plaintifT,  as 
well  as  of  the  shippers,  by  proper 
provision  ip  the  first  decree,  but  no 
such  provision  was  made.  And 
while  it  is  apparent  that  plaintiff 
has  sustained  loss,  and  that  some- 
one has  received  a  benefit  corre- 
sponding to  such  loss,  it  does  not 
necessarily  follow  that  the  defend- 
ant received  such  benefit.  It  is 
quite  as,  and  in  fact  more,  likely 
that  the  freight  rate  was  reflected 
in  the  price  of  the  coalj  and  that 
the  benefit  of  the  decreased  rate 
was  received  by  the  purchasers  and 
consumers  of  the  coal. 

The  order  sustaining  the  demur- 
rer should  be  affirmed. 

Robinson,  J.,  dissenting: 
This  is  an  appeal  from  an  order 
sustaining  a  general  demurrer  to 
the  complaint.  It  avers  that  at  dif- 
ferent times  between  the  30th  day 
of  July,  1910,  and  the  1st  day  of 
June,  1915,  the  plaintifl^  received 
and  transported  coal  by  the  carload 
for  the  defendant  between  points 
in  North  Dakota;  that  the  defend- 
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ant,  by  reason  thereof,  became  ob- 
ligated to  pay  to  the  plaintiff  the 
lawful  and  reasonable  rates  for 
such  transportation;  that  the  de- 
fendant has  at  all  times  refused  to 
pay  such  reasonable  rates,  and  has 
paid  only  the  rates  prescribed  by 
chapter  51  of  the  Laws  of  1907. 
It  avers:  That  the  plaintiff  re- 
fused to  comply  with  chapter  51, 
and  the  attorney  general  brought  a 
suit  to  compel  such  compliance. 
The  state  supreme  court  sustained 
the  same.  19  N.  D,  45,  25  L.R.A. 
(N.S.)  1001,  120  N.  W.  869.  The 
United  States  Supreme  Court  af- 
firmed the  decision  without  preju- 
dice because  of  defective  proof. 
216  U.  S.  579,  54  L.  ed.  624,  30  Sup. 
Ct.  Rep,  423.  That  by  reason  of 
said  decisions,  and  by  compulsion, 
during  part  of  the  year  1910,  and 
until  June,  1915,  the  plaintiff  put 
in  force  the  rates  prescribed  by 
chapter  51.  That  in  July,  1911,  on 
due  application  the  state  supreme 
court  made  an  order  reopening  its 
judgment  and  appointing  a  referee 
to  take  additional  testimony,  and 
on  such  testimony  it  was  again  ad* 
judged  that  the  plaintiff  keep  the 
rates  prescribed  by  chapter  51.  26 
N.  D.  438,  145  N.  W.  135.  That  on 
June  11,  1915,  the  judgment  of  the 
state  court  was  reversed  and  the 
action  dismissed  with  costs,  $1,- 
878.82.  236  U.  S.  585,  59  L.  ed. 
735,  L.R.A.1917F,  1148,  35  Sup.  Ct. 
Rep.  429,  Ann.  Cas.  1916A,  1. 

The  complaint  avers  that  §  142 
of  the  state  Constitution  is  the  sole 
authority  for  the  regulation  of 
rates,  and  it  provides  that  the  rate 
fixed  by  the  legislative  assembly  or 
board  of  railroad  commissioners 
shall  remain  in  force  pending  the 
decision  of  the  courts,  and  that 
daring  the  time  of  said  shipments 
until  July,  1915,  by  reason  of  the 
wrongful  mandates  of  the  courts, 
the  plaintiff  was  compelled  to  ac- 
cept and  transport  coal  at  the  rates 
fixed  by  chapter  51,  which  rates 
were  not  reasonable,  and  that,  at 
reasonable  rates  for  the  services 
rendered  for  the  defendant  at  its 
request,  there  is  due  to  the  plain- 


tiff an  additional  sum  in  excess  of 
$26,000. 

Disregarding  some  errors  and 
omissions  which  counsel  agree  to 
waive,  the  complaint  fairly  shows 
that  the  plaintiff  performed  serv- 
ices for  the  defendant  at  its  request 
in  the  transportation  of  coal,  and 
that  by  compulsion  the  plaintiff  ac- 
cepted for  such  services  $26,000, 
less  than  the  reasonable  value  of 
the  same,  and  the  defendant  has 
refused  to  pay  such  reasonable 
anjount.  Now,  it  is  manifest  that 
if  one  party  may  compel  another  to 
perform  services  at  less  than  the 
reasonable  value  of  the  same,  he 
may  compel  performance  without 
any  value  at  all.  If  a  party  may 
take  the  services  or  the  property  of 
another  without  just  compensation, 
he  may  take  it  without  any  com- 
pensation, and  that  is  simple  rob- 
bery. Of  course,  if  the  plaintiff 
voluntarily  performed  the  services 
for  the  compensation  received,  as 
contended  by  the  defendant,  then 
it  cannot  recover  an  additional  sum. 
The  defense  contends  that  at  the 
date  of  the  first  decree  of  the  Unit- 
ed States  Supreme  Court,  the  stat- 
utory rate  was  lawful  because  it 
was  not  adjudged  unlawful  on  the 
testimony  submitted,  but  in  that 
there  is  a  fallacy.  If  chapter  51 
fixed  the  rate  at  half  the  reasonable 
value,  or  less  than  the  reasonable 
value,  the  rate  never  became  lawful 
by  reason  of  a  failure  to  make 
proof,  or  the  necessity  of  an  exper- 
iment to  demonstrate  the  fact.  It 
is  quite  possible  that  on  a  trial  the 
evidence  may  show  that  the  serv- 
ices were  voluntary,  and  made 
without  protest  at  the  compensa- 
tion fixed  by  statute,  but  the  aver- 
ments of  the  complaint  are  other- 
wise. 

Here  is  a  fine  specimen  of 
specious  reasoning.  It  must  be 
conceded  that  at  the  date  of  the 
first  decision  of  the  United  States 
Supreme  Court  the  statutory  rate 
was  lawful.  Therefore  the  decree 
declaring  the  same  lawful  was  not 
erroneous,  and  therefore  said  de- 
cree only  compelled  the  plaintiff  to 
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obey  a  valid  law.  Can  it  be  said 
that  a  decree  of  a  court  compelling 
the  defendant  to  comply  with  the 
valid  law  is  coercive? 

The  question  is:  Was  the  law 
valid?  If  it  was  a  valid  law  at  the 
time  of  the  first  decree,  it  was  valid 
at  the  time  of  the  second  decree, 
and  it  has  always  been  valid.  If  a 
statute  was  void  at  the  time  of  the 
second  decree,  it  was  equally  void 
at  the  time  of  the  first  decree, 
though  the  evidence  failed  to  show 
it.  The  first  decree  was  expressly 
based  on  the  failure  of  proof  re- 
garding the  reasonable  value  of  the 
services.  Hence,  on  the  question 
of  the  constitutionality  of  the  law, 
the  United  States  Supreme  Court 
expressly  declined  to  express  an 
opinion.  When  the  case  was  re- 
opened and  further  testimony  sub- 
mittedy  the  court  held  that  the 
maximum  rates  fixed  by  chapter  51 
are  unreasonable,  requiring  the  car- 
rier to  transport  the  commodity  at 
a  loss,  and  that  "the  state  exceeded 
its  authority  in  enacting  the  stat- 
ute, which  amounts  to  an  attempt 
to  take  the  property  of  the  carrier 
without  due  process  of  law  in  viola- 
tion of  the  14th  Amendment,"  236 
U.  S.  586,  59  L.  ed.  735,  L.R.A. 
1917F,  1148,  P.U.R.1915C,  277,  35 
Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A, 
1. 

The  complaint  shows,  by  force  of 
this  statute  and  the  court  decisions, 
the  plaintiff  has  been  compelled  to 
carry  loads  of  coal  for  defendant  at 
a  loss  or  without  just  compensa- 
tion, and  that  such  loss  amounts  to 
over  $26,000.  Hence  the  complaint 
does  state  a  good  cause  of  action. 

Order  sustaining  demurrer  should 
be  reversed. 


Petition  for  writ  of  error  dis- 
missed by  the  Supreme  Court  of 
the  United  States,  December  20, 
1920  (U.  S.  Adv.  Ops.  1920-21,  p. 
161),  —  U.  S.  — ,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  140. 


NOTE. 


A  search  has  failed  to  discover  any 
other  decision  dealing  with  the  right 
of  a  carrier  or  other  public  utility  to 
reparation  from  patrons  who  have  en- 
joyed a  rate  fixed  by  public  authority 
which  has  been  adjudged  confiscatory. 

The  reported  case  (Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  V.  Washbuen 
Lignite  Goal  Co.  ante,  744),  in  hold- 
ing that  the  carrier  cannot  recover  the 
difference  between  the  statutory  rate 
adjudged  confiscatory  and  a  reason- 
able rate,  is  in  no  way  inconsistent 
with  the  class  of  cases  in  which  the 
carrier  has,  on  grounds  of  public  pol- 
icy, in  order  to  prevent  an  illegal  dis- 
crimination, been  permitted  to  recover 
the  difference  between  the  legally  es- 
tablished rate  and  a  lower  rate  quoted 
or  collected  by  mistake  or  otherwise. 
See  4  R.  C.  L.  857. 

The  reader  may  be  interested  to 
know  that  the  Ohio  public  utilities 
commission  has  held,  in  Re  Chillicothe 
Gaslight  &  Water  Co.  (1916;  Ohio) 
P.U.R.1916D,  933,  that  any  right  of  a 
utility  to  collect  from  consumers  for 
service  received  free,  by  virtue  of  an 
ordinance  afterwards  held  unreason- 
able,, is  in  the  courts  and  not  through 
the  commission,  where  the  statute  re- 
quiring the  commission  to  make  orders 
for  refunds  does  not  provide  for  pay- 
ment of  deficiencies  by  customers. 


ROSA  BARBER,  Respt., 

V. 

HARTFORD  LIFE  INSURANCE  COMPANY,  Appt. 

Missouri  Supreme  Court    (Div.  No,  1)  —  June  2f  1919, 

(279  Mo.  316,  214  S.  W.  207.) 

Tax  —  on  insurance  company  —  passing  to  certificate  holders. 

1.  That  a  corporation  organized  to  write  old  line  policies  undertakes. 
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without  license,  to  do  assessment  business,  does  not  justify  it  in  passing 
on  to  the  certificate  holders  a  tax  imposed  by  the  state,  which  it  was  au- 
thorized to  do  in  case  of  premiums. 

[See  note  on  this  question  beginning  on  pcuge  765.] 


Courts  —  jurisdiction  of  Supreme 
Court  of  United  States  —  construc- 
tion of  state  statutes. 

2.  The  Supreme  Court  of  the  Unit- 
ed States  has  no  jurisdiction  in  a  suit 
between  citizens  of  a  state  and  an  in- 
surance company  doing  business  there, 
of  the  question  whether  or  not  the  cor- 
poration may  charge  against  its  pol- 
icies taxes  placed  upon  it  by  the  laws 
of  the  state.' 

[See  27  R.  C.  L.  72.] 

Judgment  —  law  of  case  —  scope  of 
rule. 

3.  Only  such  questions  as  are  before 
an  appellate  court  and  are  decided  by 
it  become  the  law  of  the  case  by  force 
of  its  judgments 

[See  2  R.  C.  L.  224,  225.] 

Appeal  —  reversal  —  new  trial  — 
scope. 

4.  The  remanding  of  a  case  by  an 
appellate  court  to  a  trial  court  for  re- 
trial permits  a  trial  in  the  light  of  the 
experience  and  knowledge  which  may 
have  been  acquired  since  the'  former 
trial,  and  does  not  confine  it  to  the 
issues  before  the  court  at  such  trial. 

Insurance  —  tax  on  premium  —  ap- 
plication to  assessment. 

5.  A  tax  upon  the  premiums  re- 
ceived by  a  life  insurance  company 
does  not  apply  to  mortuary  assessments 
on  certificates  issued  on  the  assessment 


plan  so  as  to  make  applicable  a  statu- 
tory provision  that  taxes  exacted  from 
the  company  on  account  of  payments 
by  assured  may  be  included  in  mortu- 
ary calls. 

Forfeiture  —  attitude  of  law. 

6.  The  law  abhors  a  forfeiture. 

.     [See  10  R.  C.  L.  328,  329;  19  R.  C. 
L.  1271.] 

Insurance  —  forfeiture —  equities. 

7.  Equities  are  not  available  in  pro- 
ceedings to  forfeit  certificates  of  mu- 
tual benefit  insurance. 

-—  avoidance  of  forfeiture  —  small 
amount  involved. 

8.  That  the  tax  illegally  sought  to 
be  included  in  a  mortuary  assessment 
upon  a  mutual  benefit  certificate 
amounts  only  to  15  cents,  and  the  fund 
to  which  the  assessment  accrues  be- 
longs to  certificate  holders,  does  not 
make  it  inequitable  to  avoid  a  forfei- 
ture of  the  certificate  for  nonpayment 
of  the  assessment;  at  least,  where  the 
certificate  holder*  has  paid  similar  il- 
legal assessments  nearly  equaling  the 
one  which  he  refuses  to  pay,  and  has 
paid  a  considerable  sum  into  a  fund 
held  for  distribution  among  living  cer- 
tificate holders,  when  thci  aggregate 
amount  of  their  certificates  shall  de- 
crease to  a  specified  sum,  which  time  is 
rapidly  approaching. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Johnson 
County  (Calvird,  Special  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Jones^  Hocker,  Sullivan,  & 
Angert,  George  F.  Haid,  and  James  C. 
Jones,  Jr.,  for  appellant. 

Messrs.  Robert  Kelley,  M.  D.  Aber, 
Nick  M.  Bradley,  and  Charles  E.  Mor- 
row,  for  respondent. 

Brown,  C,  filed  the  following 
opinion : 

This  is  a  suit  founded  upon  a  cer- 
tificate of  life  insurance  upon  the 
life  of  Frank  Barber  for  $2,000  for 
the  benefit  of  plaintiff,  then  his  vdfe 
and  now  his  widow.  It  is  dated 
September  4,  1893.  Mr.  Barber 
died  June  5,  1910.    The  defendant. 


which  issued  the  certificate,  was 
then  and  still  is  an  insurance  com- 
pany, incorporated  and  having  its 
principal  place  of  business  in  Con- 
necticut and  doing  business  in  Mis- 
souri. When  this  certificate  was 
issued,  and  for  a  long  time  before 
and  ever  since,  it  has  been  doing 
business  in  this  state  as  a  stock  com- 
pany, issuing  old  line  insurance,  and 
has  also  operated  what  is  called  a 
"Safety  Fund  Department,"  which 
issued  certificates  on  the  assessment 
plan  until  1899,  when  it  ceased  is- 
suing such  policies,  but  continued  to 


760 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


administer  that  department  with  re- 
spect to  the  certificates  already  is- 
sued. Barber  complied  faithfully 
with  the  conditions  of  his  certificate 
up  to  March  31,  1910,  when  it  was 
canceled  by  the  defendant  on  the  al- 
leged ground  that  he  had  failed  to 
pay  a  mortuary  assessment  and  a 
contribution  to  the  expense  fund 
then  due  and  payable  according  to 
its  terms. 

This  suit  was  instituted  June  17, 
1911,  and  was  tried  in  the  Johnson 
circuit  court,  where  plaintiff  had 
judgment  upon  a  verdict  for  the 
amount  of  the  face  of  the  certificate, 
with  interest,  $200  damages  for 
vexatious  delay,  and  $500  for  attor- 
neys' fees.  An  appeal  from  that 
judgment  was  prosecuted  to  this 
court,  where,  on  July  3, 1916,  it  was 
afiirmed  in  an  opinion  published  in 
269  Mo.  at  page  21,  187  S.  W.  867, 
and  following.  In  that  opinion  the 
principal  facts,  including  the  pro- 
visions of  the  certificate  applicable 
to  them,  were  fully  stated,  and  will 
not  be  repeated  here,  but  will  be  re- 
ferred to  as  necessary  to  the  under- 
standing of  fhe  questions  now  be- 
fore us. 

A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  was  di- 
rected to  this  court,  upon  which  our 
judgment  was  taken  to  that  court 
for  review  upon  certain  matters 
wherein  it  was  asserted  that  full 
faith  and  credit  had  not  been  given 
to  certain  public  acts  and  judicial 
proceedings  of  the  state  of  Connecti- 
cut. This  referred  to  the  power  and 
duty  of  the  directors  under  its  char- 
ter in  making  mortuary  assessments 
upon  the  certificates  issued  by  the 
Safety  Fund  Department  and  a 
judgment  of  a  Connecticut  court 
(Dresser  v.  Hartford  L.  Ins.  Co.  80 
Conn.  681,  70  Atl.  39)  in  a  suit  by 
one  Dresser,  on  behalf  of  himself 
and  all  such  certificate  holders,  in 
which  it  was  adjudged  that  the 
Safety  Fund  Department  had  the 
right  lo  maintain,  by  assessment,  a 
fund  for  the  prompt  payment  of 
losses,  to  be  replenished  by  assess- 
ments for  such  losses  when  made 
and  collected.    The  cause  was  heard 


in  said  court,  and  our  judgment  re- 
versed upon  the  last  stated  of  these 
Federal  questions,  in  an  opinion 
printed  in  Hartford  L.  Ins.  Co.  v. 
Barber,  245  U.  S.  at  page  146,  62 
L.  ed.  208,  38  Sup.  Ct.  Rep.  54,  and 
following,  which  closes  with  the  fol- 
lowing words :  "We  are  of  opinion 
that  full  faith  and  xredit  was  not 
given  to  the  Connecticut  record,  and 
that  for  that  reason  the  present 
judgments  must  be  reversed." 

It  also  said,  in  the  course  of  the 
opinion,  that  "a  jury  would  have 
been  justified,  at  least,'  in  finding 
that  the  call  was  made  by  the  di- 
rectors within  the  meaning  of  the 
instructions,  although  it  did  not  ap- 
pear that  the  directors  went  over 
the  figures  of  the  officers  who  made 
it  up,  and  voted  it  specifically." 

The  judgment  and  mandate  of  the 
court  concludes  as  follows : 

"And  it  is  further  ordered  that 
this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  supreme  court 
for  further  proceedings  not  incon- 
sistent with  the  opinion  of  this 
court.   'November  19,  1917. 

"And  the  same  is  hereby  remand- 
ed to  you,  the  said  judges  of  the  said 
supreme  court  of  the  state  of  Mis- 
souri, in  order  that  such  execution 
and  further  proceedings  may  be  had 
in  said  cause,  in  conformity  with  the 
judgment  and  decree  of  this  court 
above  stated,  as,  according  to  right 
and  justice,  and  the  Constitution 
and  laws  of  the  United  States,  ought 
to  be  had  therein,  the  said  writ  of 
error  notwithstanding." 

Upon  receiving  the  mandate  this 
court  entered  and  transmitted  to  the 
Johnson  circuit  court  the  following 
mandate:  "Now,  at  this  day,  pur- 
suant to  the  mandate  of  the  Su- 
preme Court  of  the  United  States, 
heretofore  filed  herein,  reversing  the 
judgment  of  this  court  in  said  cause, 
it  is  ordered  by  the  court  that  the 
judgment  of  this  court  in  said  cause, 
entered  on  the  30th  day  of  March, 
1916,  affirming  the  judgment  ren- 
dered herein  by  the  said  circuit 
court  of  Johnson  county,  be  and  the 
same  is  hereby  set  aside  and  for 
naught  held.     It  is  further  consid- 
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eired  and  adjudged  by  the  court,  in 
conformity  with  the  said  mandate 
of  the  Supreme  Court  of  the  United 
States,  that  the  judgment  aforesaid 
of  the  said  circuit  court  of  Johnson 
county,  rendered  on  the  27th  day  of 
November,  1912,  be  reversed,  an- 
nulled, and  for  naught  held  and 
esteemed,  and  that  the  said  appel^ 
lant  be  restored  to  all  things  which 
it  has  lost  by  reason  of  the  safd 
judgment.  It  is  further  considered 
and  adjudged  by  the  court  that  the 
said  cause  be  remanded  to  the  said 
circuit  court  of  Johnson  county  for 
a  new  trial.  And  it  further  appear- 
ing to  the  court  that  on  the  28th  day 
of  June,  1918,'  the  court  made  and 
directed  the  entry  of  an  order  over- 
ruling a  motion  therefor  filed  by  the 
said  appellant  to  tax  the  costs  here- 
in, no  order  is  therefore  made  ad- 
judging costs." 

In  pursuance  of  this  mandate  the 
cause  was  retrie(J,  and  the  judgment 
rendered  for  the  amount  of  the  cer- 
tificate and  interest,  with  statutory 
damages  and  attorney's  fee  for  vex- 
atious delay,  from  which  this  appeal 
is  taken. 

1.  At  this  trial  it  was  shown,  both 
by  the  defendant's  amended  plead- 
ings and  the  evidence,  that  in  each 
assessment  made  by  the  defendant 
upon  this  certificate,  including  the 
one  on  which  the  alleged  forfeiture 
is  based,  a  sum  was  included  repre- 
senting a  state  tax  of  2  per  cent 
upon  the  amount  thereof.  The  sums 
so  paid  amounted  in  all  to  $11.93, 
and  defendant  undertook  to  justify 
its  exaction  under  the  provisions  of 
§  7099  of  the  Revised  Statutes  of 
Missouri  as  in  force,  in  different 
forms,  .during  the  entire  life  of  this 
certificate.  The  amount  so  included 
in  the  unpaid  assessment  was  15 
cents,  and  its  inclusion  was  and  is 
assigned  by  the  plaintiff  as  a  ground 
for  avoiding  the  forfeiture.  The  as- 
sessment on  which  the  cancelation  is 
based  also  contained  a  charge  of 
$1.50  for  quarterly  expense  dues, 
which  the  plaintiff  asserts  was  not 
yet  due. 

The  defendant  at  the  trial  object- 
ed to  tiie  consideration  of  each  of 


these  matters  on  the  ground  that 
they  had  been  already  determined 
by  the  judgment  of  the  Supreme 
Court  of  the  United  States  to  which 
we  have  referred.  The  theory  of 
this  objection,  so  far  as  we  are  able 
to  understand  it,  is  that  the  reversal 
conclusively  adjudicated  that  the 
certificate  was  in  force  at  the  for- 
mer trial  in  the  circuit  court.  Other- 
wise the  judgment  should  have  been 
affirmed,  notwithstanding  the  errors 
found  in  the  record  with  respect  to 
the  Federal  questions  on  which  the 
writ  of  error  stood. 

Although  there  was  some  evi- 
dence in  the  former  trial  that  some 
such  tax  had  been  included  in  the 
assessment  in  question,  no  such 
point  was  made  either  in  the  plead- 
ings or  at  the  trial,  or  mentioned  or 
decided  by  this  court,  which  placed 
its  affirmance  solely  upon  the  two 
Federal  questions  upon  which  the 
writ  of  error  from  the  United  States 
Supreme  Court  was  based.  Our 
judgment  was  against  the  validity 
of  the  assessment  and  the  forfeiture 
by  its  nonpayment.  It  implied  noth- 
ing in  its  favor. 
The  matter  now  be-  Sfcui'iT'oY*"' 

fore  us  is  purely  a  2? 'u^ued'si.tt. 
question  arismg  un-  -conntmction  ©f 
der  the  laws  of  this  '****  •♦«*-*«.. 
state,  of  which  the  Supreme  Court 
of  the  United  States  could  take  no 
cognizance  upon  writ  of  error. 
Waters-Pierce  Oil  Co.  v.  Texas 
(No.  1)  212  U.  S.  86,  97,  112,  53 
L.  ed.  417,  424,  430,  29  Sup.  Ct.  Rep. 
220,  id.  (No.  2)  212  U.  S.  112,  118, 
53  L.  ed.  431,  434,  29  Sup.  Ct.  Rep. 
227 ;  Sauer  v.  New  York,  206  U.  S. 
536,  546,  51  L.  ed.  1176,  1181,  27 
Sup.  Ct.  Rep.  686;  Eustis  v.  BoUes, 
150  U.  S.  361,  37  L.  ed.  1111,  14 
Sup.  Ct.  Rep.  131 ;  Murdock  v.  Mem- 
phis, 20  Wall.  590,  22  L.  ed.  429; 
Cohen  v.  Virginia,  6  Wheat.  264,  5 
L.  ed.  257.  These  and  many  other 
cases  which  follow  the  Cohen  Case, 
supra,  have  established  the  rule 
which  is  forcibly  and  logically  stated 
by  Mr.  Justice  Moody  in  the  Sauer 
Case  as  follows  (206  U.  S.  547,  51 
L.  ed.  1182,  27  Sup.  Ct.  Rep.. 689) : 
"This  court,  whose  highest  function 
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it  is  to  confine  all  other  authorities 
within  the  limits  prescribed  for 
them  by  the  fundamental  law,  ou^fht 
certainly  to  be  zealous  to  restrain 
itself  within  the  limits  of  its  own 
jurisdiction,  and  not  be  insensibly 
tempted  beyond  them  by  the  thought 
that  an  unjustified  or  harsh  rule  of 
law  may  have  been  applied  by  the 
state  courts  in  the  determination  of 
a  question  committed  exclusively  to 
their  care." 

It  is  further  said  by  the  same 
eminent  judge  in  the  same  case  (206 
U.  S.  545) :  "This  court  does  not 
hold  the  relation  to  the  controversy 
between  these  parties  which  the 
court  of  appeals  of  New  York  had. 
It  was  the  duty  of  that  court  to  as- 
certain, declare,  ajid  apply  the  law 
of  New  York,  and  its  determination 
of  that  law  is  conclusive  upon  this 
court." 

It  is  clear  that  if  the  question  now 
presented,  which  is  clearly  depend- 
ent solely  on  the  construction  and 
effect  of  a  tax  law  of  this  state  and 
the  contractual  relations  with  refer- 
ence thereto  of  the  parties  to  a  Mis- 
souri contract,  wa-s  decided  by  this 
court  in  the  fonner  case,  then  the 
Supreme  Court  of  the  United  States 
had  no  jurisdiction,  and  did  not  in- 
tend by  its  judgment  to  adjudicate 
to  the  contrary. 

Even  had  the  question  now 
brought  before  us  been  a  Federal 
question,  it  would  have  been  elim- 
inated from  the  case  in  the  former 
appeal  by  our  action  in  basing  our 
affirmance  upon  other  grounds. 
Waters-Pierce  Oil  Co.  v.  Texas  (No. 
1)  supra;  Missouri,  K.  &  T.  R.  Co. 
V.  Ferris,  179  U.  S.  602,  45  L.  ed. 
337,  21  Sup.  Ct.  Rep.  231 ;  Harrison 
V.  Morton,  171  U.  S.  38,  43  L.  ed. 
63,  18  Sup,  Ct.  Rep.  742 ;  Diamond 
Glue  Co.  V.  United  States  Glue  Co. 
187  U.  S.  611,  47  L.  ed.  328,  23  Sup. 
Ct.  Rep.  206.  Only  such  questions 
as  were  before  the  Supreme  Court 

jndirinent-iaw  ^^  ^^^  United  Statcs 
of  case— acope  of  and  Were  decided  by 

'"  *'  it  became  the  law  of 

the  case  by  force  of  its  judgment. 

Its  opinion  in  express  terms  confines 

its  decision  entirely  to  the  two  Fed- 


eral questions,  to  which  we  have  al- 
ready referred,  and  places  its  judg* 
ment  upon  the  sole  ground  that,  in 
our  judgment,  we  failed  to  give  full 
faith  and  credit  to  the  Connecticut 
record  in  the  Dresser  Case.  We  are 
without  authority  to  extend  the 
force  and  effect  of  that  decision  to 
other  questions  of  which  that  court 
had  no  jurisdiction  and  did  not  at- 
tempt to  determine.  Re  Potts,  166 
U.  S.  263,  41  L.  ed.  994,  17  Sup.  Ct. 
Rep.  520 ;  Mutual  L.  Ins.  Co.  v.  Hill, 
193  U.  S.  551,  48  L.  ed.  788,  24  Sup. 
Ct.  Rep.  538 ;  Ex  parte  Union  S.  B. 
Co.  178  U.  S.  317,  44  L.  ed.  1084,  20 
Sup.  Ct  Rep,  904 ;  Re  Sanf ord  Fork 
&  Tool  Co.  160  U.  S.*  247,  40  L.  ed. 
414,  16  Sup.  Ct.  Rep.  291;  Barney 
v.  Winona  &  St.  P.  R.  Co.  117  U. 
S.  228,  29  L.  ed.  858,  6  Sup.  Ct.  Rep. 
654. 

Our  judgment  remanding  the 
cause  to  the  Johnson  circuit  court 
for  retrial  was  in  full  accord  with 
the  mandate  of  the  Supreme  Court 
of  the  United  States,  and  gav^  the 
trial  court  full  jurisdiction,  not  only 
to  retry  the  issues  of  fact  presented 
.  by  the  pleadings  in  the  first  trial  in 
accordance  with  the  principles  an- 
nounced in  the  judgment  and  opin- 
ion of  the  Supreme  Court  of  the 
United  States,  but  also  to  reframe 
those  issues  as  pro-   .        ,  , 

.^^  V^  r^^  -T      Appeal— reversal 

vided  by  our  Code,  —new  tnai- 
A  retrial  does  not  ■''''''*'• 
mean  a  mere  replica  of  the  fonner 
trial,  but  is  a  trial,  as  the  term  im- 
plies, in  the  light  of  the  experience 
and  knowledge  which  may  have  been 
acquired  in  the  interval.  This  ques- 
tion was  fully  discussed  by  us  in 
Wilcox  V.  Phillips,  260  Mo.  664,  676, 
678, 169  S.  W.  55. 

2.  The  real  question  upon  which 
this  case  seems  to  have  turned  in  the 
trial  court  is  whether  or  not,  by  the 
terms  of  this  certificate,  the  insur- 
ance was  forfeited  by  the  failure  of 
the  insured  to  pay  the  assessment 
made  as  of  March  1, 1910.  It  is  ad- 
mitted that  this  assessment,  as  well 
as  all  other  quarterly  assessments 
made  to  pay  losses  since  the  issue 
of  the  certificate  in  September, 
1893,  included  a  charge  for  taxes 
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assessed  or  to  be  assessed  by  and 
paid  to  the  state  of  Missouri  by  the 
defendant  under  the  following  pro- 
vision of  the  contract :  "If  the  laws 
of  any  country,  state,  qounty  or 
municipality  shall  require  a  tax  to 
be  paid  by  said  company  on  account 
of  such  payments,  then  the  mortali- 
ty calls  thereon  shall  be  determined 
so  as  to  cover  such  tax.'' 

It  is  contended  by  defendant  that 
the  law  of  the  state  of  Missouri  now 
embodied  in  §  7099  of  the  Revised 
Statutes  of  1909,  requiring  the  pay- 
ment of  a  tax  of  2  per  cent  upon 
premiums  received  on  account  of 
business  done  in  this  state,  also  re- 
quired the  payment  of  a  tax  similar 
in  amount  on  all  mortuary  assess- 
ments made  and  collected  from  the 
holders  of  certificates  or  policies  is- 
sued on.  the  assessment  plan,  and 
that  such  liability  of  the  insurer 
would  constitute  a  valid  charge 
against  the  insured  under  the  terms 
of  this  certificate.  In  this  way  the 
defendant  had,  during  the  life  of 
this  policy,  assessed  and  collected 
from  Barber  upon  its  quarterly  as- 
sessments $11.93  a^  tax  required  by 
the  laws  of  this  state.  In  no  case 
nor  at  any  time  had  it  been  revealed 
to  him,  by  the  form  of  the  notice  of 
such  assessment  or  otherwise,  that 
it  included  any  such  item  or  was 
made  upon  that  plan.  We  cannot 
assume  that  he  was  advised  by  law 
of  an  unlawful  charge,  nor  of  fact 
which  was  not  disclosed  by  the  data 
in  his  possession.  The  assessment 
in  question  included  the  tax  which, 
upon  defendant's  theory,  was  after- 
ward to  be  paid  to  the  state.  The 
question  is  whether  this  tax  was 
exacted  by  the  state  by  the  statutory 
provision  above  cited. 
•  It  is  unnecessary,  In  view  of  the 
former  decisions  of  this  court,  to 
elaborate  this  question  otherwise 
than  by  citing  those  cases.  The 
word  "premium,"  in  its  application 
to  insurance  contracts,  has  a  well- 
settled  meaning.  The  meaning  of 
the  word  "assessment,"  in  the  same 
connection,  is  equally  well  under- 
stood. It  is  upon  this  distinction 
that  life  insurance  is  divided  by  our 


legislature  into  two  general  classes 
or  plans,  called  the  stipulated  pre- 
mium plan  (§  6963,  Rev.  Stat.  1909) 
and  the  assessment  plan  (§  6950, 
id.) .  As  early  as  the  October  term, 
1896,  this  court  had  before  it  the 
same  question  in  Northwestern 
Masonic  Aid  Asso.  v.  Waddill,  138 
Mo.  628,  40  S.  W-.  648.  Referring 
to  the  taxation  of  assessment  com- 
panies under  this  same  provision, 
we  said :  "To  hold  that  moneys  re- 
ceived by  them  as  'assessments' 
under  this  plan  are  'premiums,' 
within  the  meaning  of  §  2  (5958), 
which  is  now  one  of  the  'provisions 
or  requirements  of  the  general  in- 
surance laws  of  this  state,'  would 
not  only  be  to  confound  terms  and 
disregard  the  well-defined  distinc- 
tion made  between  them  by  the  stat- 
ute as  a  whole,  but  to  ignore  or  di- 
rectly contravene  this  proviso  of  § 
5869." 

These  references  are  to  the  Re- 
vised Statutes  of  1889. 

The  same  question  was  last  before 
us  in  Young  v.  Hartford  L.  Ins.  Co. 
277  Mo.  694,  211  S.  W.  1,  in  which 
the  intermediate  decisions  of  this 
court  and  the  courts 
of  appeals  were 
cited,  and  the  cause  JUJ'jMm 
disposed  of  by  hold- 
ing that  the  assessment,  including 
the  2  per  cent  tax,  was  void,  and 
that  its  nonpayment  constituted  nO 
ground  for  the  forfeiture  of  the  in- 
surance. This  case  is  peculiarly  ap- 
plicable; the  certificate  having  been 
issued  against  the  same  fund  as  the 
one  now  in  question,  and  upon  the 
same  terms  with  reference  to  for- 
feiture by  nonpayment  of  assess- 
ments. 

These  cases  are  founded  upon  a 
marked  legislative  distinction  be- 
tween a  tax  upon  a  burden  resting 
upon  the  insured,  in  which  the  in- 
surer can  have  no  interest,  but  is  a 
mere  conduit  between  him  and  his 
associates,  and  the  ordinary  excise 
tax  upon  the  receipts  from  the  busi- 
ness of  an  insurer  from  which  its 
profits  are  derived.  In  this  case, 
which  is  a  typical  one,  a  separate 
payment  is  exacted  from  the  insured 
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for  expenses,  which  necessarily  in- 
cludes the  profits  of  the  company, 
while  the  tax  is  recouped  from  the 
mortuary  assessment  alone.  These 
simply  represent  a  mutual  burden. 
While  the  legislative  policy  requires 
no  justification,  v/e  think  it  stands 
on  solid  ^ound. 

3.  The  defendant  makes  the  point 
that  it  is  doing  this  assessment  busi- 
ness without  a  special  license  there- 
for, but  simply  as  an  old  line  joint- 
stock  company.  Appropriating  the 
language  of  the  Supreme  Court  of 
the  United  States  in  the  same  case, 
we   are   inclined   to   consider  *this 

a  mere  makeshift, 
J«?r*JiJi"t«^     which  adds  nothing 

ance    company—  i     j        *•  " 

passiiiK  to  '  to  the  substantial 
£oide«?**  basis  of  this   case. 

Whatever  profit  it 
may  have  made  from  its  wrong  must 
bear  the  burden  of  the  resulting  loss. 

4.  The  defendant  has  asked  with 
much  earnestness  for  our  considera- 
tion of  the  fact  that  in  the  assess- 
ment involved  in  thip  case  the  tax 
amounted  only  to  15  cents,  and  in- 
sists that  the  entire  mortuary  fund 
to  which  it  accrues  belongs  to  the 
certificate  holders,  and  that  it  is  in- 
equitable, therefore,  to  sustain  this 
certificate  against  its  attempted  can- 
celation.   We  see  no 

attitude  oViaw.  ^OTCB  lu  this  Conten- 
tion. The  law,  it  is 
said,  abhors  a  forfeiture.  This 
aversion  has  reirtilted  in  the  rule 
that  it  may  be  prevented  by  con- 
struction as  technical  as  that  by 
which  it  is  invoked.  In  this  case  the 
deceased  has  not  only  paid  illegal 
exactions  amounting  to  nearly,  if 
not  quite,  the  amount  of  his  alleged 
delinquency,  but  has  paid  a  consider- 
able sum  into  a  fund  which  is  held 
for  distribution  among  living  cer- 
tificate holders  when  the  amount  of 
insurance  in  force  shall  have  de- 
creased to  $1,000,000.  The  defend- 
ant ceased  to   issue  this  class  of 


insurance  in  1899,  and  the  time  of 
distribution  is  rapidly  approachins:. 

While   equities   are  ,„,„,»»«*- 
not     available     in  forfeiture- 
cases  of  this  charac-  •«"*"-• 
ter,  we  can  see  no  equity  in  the  de- 
fendant which  can  call  for  mitiga- 
tion   of    the    legal 
rule.     We  have  re-  TT^t^uI^^  *' 
ferred  to  this  ques-  ?"•*,*  JIT®"''* 
tion  m  greater  de- 
tail in  Barber,  v.  Hartford  L.  Ins. 
Co.  269  Mo.  21,  187  S.  W.  867,  and 
Young  V.  Hartford  L.  Ins.  Co.  supra. 

5.  We  see  nothing  in  the  fact  that 
we,  when  the  cause  was  first  before 
us,  committed  error  in  the  decision 
of  the  Federal  question  upon  which 
our  judgment  was  reversed,  which 
affects  the  right  of  plaintiff  to  dam- 
ages and  attorneys*  fees.  •  We  think 
the  question  was  properly  and  fairly 
submitted.  Barber  v.  Hartford  L. 
Ins.  Co.  269  Mo.  loc.  cit.  42,  187  S. 
W.  867,  and  cases  cited. 

Holding,  as  we  do,  that  the  cer- 
tificate sued  on  was  not,  by  its 
terms,  subject  to  cancelation  for 
failure  to  pay  the  assessment  in 
question,  and  finding  no  other  error 
in  the  record,  we  afldrm  the  judg- 
ment of  the  Circuit  Court  for  John- 
son County. 

Railey,  C,  not  sitting. 

Per  Curiam: 

The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the 
court. 

Blair,  P.  J.,  and  Bond  and  Graves, 
JJ.,  concur. 

Motions  for  rehearing,  to  trans- 
fer to  court  in  banc,  and  to  modify 
judgment  of  the  supreme  court, 
overruled  July  9,  1919. 

AflSrmed  by  the  Supreme  Court  of 
the  United  States,  February  28, 
1921  (U.  S.  Adv.  Ops.  1920-21,  p. 
379)  —  U.  S.  — ,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  276. 
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insurance:  including  tax  in  assessment  or  premium. 


It  will  be  observed  that  in  the  re- 
ported case  (Barber  v.  Hartford  L. 
Ins.  Co.  ante,  758)  a  statute  requir- 
ing the  payment  of  a  certain  tax  "upon 
premiums"  was  held  not  to  require  the 
payment  of  a  tax  on  ''assessments/' 
and  an  assessment  which  included  a 
charge  for  the  tax  was  held  void,  so 
that  nonpayment  thereof  did  not  worl< 
a  forfeiture  of  the  insurance. 

The  United  States  Supreme  Court  in 
affirming  the  judgment  in  the  reported 
case,  under  the  title  Hartford  L.  Ins. 
Co.  V.  Blincoe  (U.  S.  Adv.  Ops.  1920- 
21,  p.  879)  —  U.  S.  — ,  66  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  276,  did  not  pass  upon 
the  merits  of  the  question  under  anno- 
tation; but  sustained  the  position  tak- 
en in  the  reported  case  that  the  ques- 
tion was  one  of  state  law,  as  to  which 
the  state  court  was  not  precluded  by 
the  decision  of  the  Federal  Supreme 
Court  upon  a  previous  writ  of  error, 
reported  in  (1917)  245  U.  S,  146,  62  L. 
ed.  208,  38  Sup.  Ct.  Rep.  54. 

In  Young  v.  Hartford  L.  Ins.  Co. 
(1919)  277  Mo.  694,  211  S.  W.  1,  relied 
upon  in  the  reported  case  .(Barber  v. 
Hartford  L.  Ins.  Co.)  it  was  held  that 
an  assessment  life  insurance  company 
bad  no  right  to  increase  its  assess- 
ment for  the  mortuary  fund  by  adding 
thereto  the  amount  of  a  tax  claimed 
to  be  due  under  Rev.  Stat.  1909,  §§ 
6969,  7099,  as  no  such  tax  was  de- 
mandable  under  these  statutes  of  a 
company  doing  business  on  the  assess- 
ment plan,  and  it  was  held  that  a  re- 
fusal to  pay  an  assessment  which  in- 
cluded this  amount  was  not  a  ground 
for  forfeiture.  The  court  said:  "To 
the  extent  that  the  assessment  against 
the  policyholder  was  augmented  by 
the  inclusion  therein  of  $1.25  as  a  tax 
due  the  state  of  Missouri,  it  was  ille- 
gal and  invalid.  No  such  exaction 
was  demandable  then  or  theretofore  of 
the  policyholder.  It  is  the  law  of  this 
state  that,  where  an  insurance  com- 
pany reserves  the  power  in  its  policies, 
as  was  done  in  the  present  case,  to 
forfeit  for  nonpayment  of  assessments 


and  dues,  it  must,  in  order  to  avail 
itself  of  that  drastic  provision,  allege 
and  prove  that  the  aggregate  amount 
demanded  of  the  policyholder  was 
legal  and  correct,  and  that  upon  due 
notice  he  failed  to  make  payment 
thereof.  As  was  well  stated  by  the 
court  of  appeals :  'A  certificate  holder 
in  an  assessment  company  or  associa- 
tion, of  whom  an  excessive  assessment 
is  demanded,  is  not  required  to  tender 
a  sum  eqilivalent  to  a  legal  assess- 
ment in  order  to  prevent  a  forfeiture, 
but  may  stand  on  his  right  to  refuse 
to  acknowledge  any  liability  to  re- 
spond to  such  illegal  assessment.  He 
cannot  be  put  in  the  wrong  until  he 
rejects  or  neglects  a  lawful  demand.' 
King  V.  Hartford  Life  &  Annuity  Ins. 
Co.  (1908)  138  Mo.  App.  620, 114  S.  W. 
66,  and  cases  cited;  Pacific  Mut.  Ins. 
Co.  V.  Guse  (1872)  49  Mo.  329,  8  Am. 
Rep.  132.  At  the  time  the  mortuary 
assessment  and  the  Missouri  tax  were 
demanded  of  the  policyholder,  a  de- 
mand was  also  made  upon  him  for  the 
payment  of  quarterly  dues  of  $2.25, 
creating  a  total  demand  of  $63.72.  As 
this  amount  is  infected  with  an  illegal 
demand  as  to  the  state  tax  (not  to 
mention  an  overcharge  of  10  cents  aa 
a  collection  fee  for  the  payment  of  a 
former  assessment  through  a  bank), 
the  refusal  to  pay  this  aggregate 
amount  was  not  a  ground  for  forfei- 
ture of  the  insurance  of  the  father  of 
the  plaintiffs." 

There  is  little  authority  on  the  ques- 
tion under  consideration.  It  will  be 
noted  that  .in  the  reported  case  (Bar- 
ber V.  Hartford  L.  Ins.  Co.)  and  in 
Young  V.  Hartford  L.  Ins.  Co.  (Mo.) 
supra,  the  taxes  attempted  to  be  as« 
sessed  were  invalid,  and  the  decisions 
deaying  the  right  to  assess  such  ex- 
penses are  undoubtedly  sound.  Prob- 
ably, in  the  case  of  a  valid  tax,  the 
item  would  be  included  in  the  oper- 
ating expenses  of  companies  doing 
business  for  a  profit,^and  would  enter 
indirectly  into  the  equation  in  fixing 
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the  premium,  without  any  question  be- 
ing raised.  In  the  case  of  those  com- 
panies not  doing  business  for  a  profit, 
the  question  of  the  legality  of  includ- 


ing the  item  in  assessments  nislit  be 
raised.     Its   determination,  ho^v^ever, 
would  depend  upon  the  particulc^r*  con- 
tract of  the  parties.  J.  17.  y^. 


JOHN  JOHNSON,  Admr.,  etc.,  Appt., 

V. 

H.  M.  BULLARD  COMPANY. 

Connecticut  Supreme  Court  of  Errors-^  July  20,  1020 » 

(95  Conn.  251,  111  Atl.  70.) 

Bailment  —  duty  to  warn  of  patent  defects. 

1.  One  gratuitously  lending  an  automobile  to  another  for  use 
bound  to  warn  him  of  defects  which  are  open  and  patent  to  the 
of  which  he  in  fact  had  adequate  knowledge  and  information. 

ISee  note  on  this  question  beginning  on  page  774.] 


not 
J  or 


—  loan  of  autamobile. 

2.  A  bailment  of  the  nature  of  a 
commodatum  is  created  by  the  gratui- 
tous loan  by  one  to  another  of  an  auto- 
mobile for  the  latter's  use. 

—  rights  of  invitee  of  bailee. 

3.  One  invited  by  a  gratuitous  bailee 
of  an  automobile  to  ride  in  it  stands 
in  no  better  position  with  respect  to 
the  owner's  liability  for  defects  in  it 
than  does  the  bai'ee. 

—  duty  to  disclose  defects. 

.4.  One  lending  an  automobile  to  an- 
other for  gratuitous  use  is  bound  to 
disclose  only  defects  of  which  he  is 
aware,  which  might  make  the  loan  per- 
ilous to  the  bailee. 

[See  3  R.  C.  L.  138.] 

Evidence  —  burden  of  proof  —  knowl- 
edge of  defect. 

5.  A  gratuitous  bailee  of  an  auto- 
mobile, injured  by  a  defect  in  it,  must, 
to  hold  the  bailor  liable  for  the  injury, 


prove  by  a  preponderance  of  t!h^  evi- 
dence that  the  bailor  had  kna^w^l^^e 
of  the  defect. 

—  knowledge  of  bailor  —  suflioi^**^* 

6.  Knowledge  by  the  owner     of   ^^ 
auto   truck   that   it   was    temporarily 
equipped  by  the  vendor  with  a  &ocona- 
hand  body  is  not  sufficient  to   oto^^^® 
him  with  knowledge  that  the  staclrxS^ 
by  which  it  was  attached  to  the  ol^^^^* 
were  so  defective  as  to  render  it      -f^ 
gerous  for  use  by  a  gratuitous    ^^3  t* 
and  require  notice  to  him  of  the  ci^^^^ 

Trial  —  directing  verdict  —  s^^****^ 
reasons.  .v^ 

7.  It  is  unnecessary  to  state    "to     " 
jury  the  reasons  for  directing    ^     ^ 
diet. 

Appeal  —  reasons  for  directing*     ^^^' 
diet  fQ- 

8.  The  reasons  given  by  a  i^^^^^^sis 
directing  a  verdict  are  not  the       o**^ 
for  appeal. 


x 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for^  jr*^^ 
Haven  County   (Webb,  J.)   on  a  verdict  directed  for  defendant,   i^^     ^ 
action  brought  to  recover  damages  for  death  of  plaintiff's  intestate,  all^^^ 
to  have  been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court  .^ 

Mr.  C.  S.  Hamilton,  for  appellant:         331,  15  L.R.A.  .818,  32  Am.  St-  ,  -^f 

559,  51  N.  W.  1103;  Hayes  v.  Phil^y 
phia  &  R.  Coal  &  I.  Co.  150  Mas^-.  "^r'' 
23  N.  E.  225;  Fitzpatrick  v.  Garrif  ^S" 
&  W.  P.  Ferry  Co.  49  Hun,  288,  ^^io 
Y.  Supp.  794;  Bishop  v.  Weber^^  ^r. 
Mass.  411,  52  Am.  Rep.  715,  1  I^'  ne 
154;   Wellington  v.   Downer  Ker^^ 


A  person  who  allows  a  dangerous 
instrumentality  to  be  used  is  liable, 
and  it  doesn't  depend  upon  contract 

Carter  v.  Towne,  98  Mass,  567,  96 
Am.  Dec.  682;  Empire  Laundry  Ma- 
chinery Co.  V.  Brady,  60  111.  App.  379 ; 
Schubert  v.  J.  R.  Clark  Co.  49  Minn. 


Oil  Co.  104  Mass.  64 ;  Standard  Oil  Co. 
V.  Wakefield,  102  Va.  824,  66  L.R.A. 
792,  47  S.  E.  830. 

Where  a  person  knows,  or  has  rea- 
son to  believe,  the  thing  is  dangerous, 
it  is  fraud  not  to  make  it  known. 

Marsh  v.  Webber,  13  Minn.  109,  Gil. 
99;  Jeffrey  v.  Bigelow,  13  Wend.  618, 
28  Am.  Dec.  476;   French  v.  Vining,. 
102  Mass.  132,  3  Am.  Rep.  440. 

The  defendant  is  deemed  to  know 
the  defects  of  the  article  he  thus  in- 
trusts to  another. 

Schubert  v.  J.  R.  Clark  Co.  49  Minn. 
339,  15  L.R.A.  818,  32  Am.  St.  Rep. 
559,  51  N.  W.  1103;  Bishop  v.  Weber, 
139  Mass.  411,  52  Am.  Rep.  715,  1  N. 
E.  154. 

.  Defendant  is  responsible  for  the 
things  which  he  ought  to  have  known, 
although  he  did  not  know  them. 

Nehring  v.  Connecticut  Co.  86  Conn. 
109,  45  L.R.A.(N.S.)  896,  84  Atl.  301, 
524;  Green  v.  Eden,  24  Ind.  App.  583, 
56  N.  E.  240. 

Where  one  knows  that  others  may  be 
endangered  by  the  condition  of  his 
property,  he  is  bound  by  the  conse- 
quences if  he  leaves  it  in  that  condi- 
tion. 

Linsley  v.  Bushnell,  15  Conn.  238, 
38  Am.  Dec.  79 ;  Crogan  v.  Schiele,  53 
Conn.  186,  55  Am.  Rep.  88,  1  Atl.  899, 
5  Atl.  673. 

A  licensee  may  recover  damages  as 
well  as  other  persons. 

Bradley  v.  Sobolewsky,  91  Conn.  492, 
2  A.L.R.  1387,  99  Atl.  1067,  15  N.  C. 
C.  A.  313. 

Where  one  goes  upon  the  property  of 
another  by  invitation,  the  inviter*  is 
bound  to  exercise  reasonable  care  for 
the  protection  of  the  invitee. 

Whitney  v.  New  York,  N.  H.  &  H. 
R.  Co.  87  Conn.  630,  89  Atl.  269. 

Where  a  person  by  the  express  or 
implied  invitation  of  another  enters 
upon  that  other's  property,  that  other 
is  liable  for  negligence  in  having  the 
property  in  an  unsafe  condition. 

Toomey  v.  Sanborn,  146  Mass.  28, 14 

N.  E.  921. 

Where  an  owner,  directly  or  indirect- 
ly, induces  persons  to  enter  upon  his 
property,  he  thereby  assumes  an  ob- 
ligation to  keep  the  property  in  rea- 
sonably safe  condition. 

Nichols  V.  Washington,  0.  &  W.  R- 
Co.  83  Va.  99,  5  Am.  St.  Rep.  257,  5 
S.  E.  171. 

One  who  places  in  the  hands  of  or 
authorizes  the  use  by  another  person, 
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of  a  dangerous  instrument  or  article, 
under  such  circumstances  that  he  has 
reason  to  know  it  is  liable  to  produce 
an  injury,  is  liable  for  the  natural  con- 
sequences. 

29  Cyc.  460;  Depue  v.  Flatau,  100 
Minn.  299,  8  L.R.A.(N.S.)  486,  111  N. 
W.  1. 

Where  one  undertakes  to  furnish 
appliances  to  another,  he  is  bound  to 
furnish  safe  ones. 

McMuUen  v.  New  York,  110  App* 
Div.  117,  97  N.  Y.  Supp.  109. 

Mr.  Jacob  P.  Goodhart  also  for  ap- 
pellant. 

Messrs.  Frederick  H.  Wiggin  and  J. 
Dwight  Dana,  for  appellee: 

The  defendant  had  no  knowledge  of 
any  defect  in  the  truck. 

Lennon  v.  Rawitzer,  57  Conn.  583,  19 
Atl.  334;  Duhme  v.  Hamburg- Ameri- 
can Packet  Co.  184*  N.  Y.  404,  112  Am. 
St.  Rep.  615,  77  N.  E.  386,  20  Am.  Neg. 
Rep.  161;  Miller  v.  Mead-Morrison  Co. 
166  Wis.  536,  166  N.  W.  315 ;  Silwow- 
ski  V.  New  York,  N.  H.  &  H.  R.  Co.  94 
Conn.  303,  108  Atl.  805. 

The  plaintiff's  intestate  was,  at 
most,  a  licensee  on  the  truck. 

Kidder  v.  Sadler,  117  Me.  194,  103 
Atl.  159;  Whitney  v.  New  York,  N.  H. 
&  H,  R.  Co.  87  Conn.  623,  89  Atl.  269; 
Rooney  v.  Woolworth,  74  Conn.  720, 
52  Atl.  411;  Plummer  v.  Dill,  156  Mass. 
426,  32  Am.  St.  Rep,  463,  31  N.  E.  128 ; 
Ganley  v.  Hall,  168  Mass.  518,  47  N. 
E.  416,  3  Am.  Neg.  Rep.  179 ;  Larmore 
V.  Crown  Point  Iron  Co.  101  N.  Y. 
391,  54  Am.  Rep.  718,  4  N.  E.  752; 
Southcote  V.  Stanley,  1  Hurlst  &  N. 
247,  156  Eng.  Reprint,  1195,  25  L.  J. 
Exch.  N.  S.  339,  19  Eng.  Rul.  Cas.  60; 
Pigeon  V.  Lane,  80  Conn.  237,  67  Atl. 
886,  11  Ann.  Cas.  371;  Patnode  v. 
Foote,  153  App.  Div.  494,  138  N.  Y. 
Supp.  221;  Avery  v.  Thompson,  117 
Me.  120,  L.R.A.1918D,  205,  103  Atl. 
4;  Beard  v.  Klusmeier,  158  Ky.  153,  50 
L.R.A.(N.S.)  1100,  164  S.  W.  319,  Ann. 
Cas.  1915D,  342;  Stone  v.  Hills,  45 
Conn.  44,  29  Am.  Rep.  635;  Fairbanks 
V.  Boston  Storage  Warehouse  Co.  189 
Mass.  419,  13  L.R.A.(N.S.)  422,  109 
Am.  St.  Rep.  646,  75  N.  E.  737;  Joel 
V.  Morison,  6  Car.  &  P.  501 ;  Reynolds 
V.  Buck,  127  Iowa,  601,  103  N.  W.  946, 
18  Am.  Neg.  Rep.  412;  Duree  v.  Wa- 
bash R.  Co.  154  C.  C.  A.  286,  241  Fed. 
454,  18  N.  C.  C.  A.  627. 

Defendant  owed  the  plaintiff's  in- 
testate no  duty  to  use  care  to  find  out 
whether  the  truck  was  in  good  condi- 
tion or  not. 
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Whit»ey  v.  New  York,  N.  H.  &  H.  R. 
Co.  87  Conn.  623,  89  Atl.  269;  O'Neil 
V.  East  Windsor,  63  Conn.  150,  27  Atl. 
237 ;  Cowles  v.  New  York,  N.  H.  &  H. 
R.  Co.  80  Conn.  48,  12  L.R.A.(N.S.) 
1067,  66  Atl.  1020,  1024,  10  Ann.  Cas. 
481;*  Douglass  v.  Peck  &  L.  Co.  89 
Conn.  622,  95  Atl.  22;  O'Keefe  v.  Na^ 
tional  Folding  Box  &  Paper  Co.  66 
Conn.  38,  33  Atl.  587,  13  Am.  Neg. 
Cas.  728;  Union  P.  R.  Co.  v.  Cappier, 
66  Kan.  649,  69  L.R.A.  513,  72  Pac. 
*281,  14  Am.  Neg.  Rep.  37;  Matthews 
V.  Carolina  &  N.  W.  R.  Co.  175  N.*  C. 
35,  L.R.A.1918C,  899,  94  S.  E.  714; 
Doran  v.  Thomson,  74  N.  J.  L.  445,  66 
Atl.  897;  Kennedy  v.  R.  &  L.  Co.  224 
Mass.  207,  112  N.  E.  872;  Powers  v. 
Williamson,  189  Ala.  600,  66  So.  585; 
Gruber  v.  Cater  Transfer  Co.  96  Wash. 
544,  L.R.A.1917F,  422,  165  Pac.  491; 
McQueen  v.  People's  Store  Co.  97 
Wash.  387,  166  Pac.  626;  Slater  v.  Ad- 
vance Thresher  Co.  97  Minn.  305,  5 
L.R.A.(N.S.)  598,  107  N.  W.  133;  Rey- 
nolds V.  Buck,  127  Iowa,  601,  103  N. 
W.  946,  18  Am.  Neg.  Rep.  412;  Pom- 
ponio  V.  New  York,  N.  H.  &  H.  R.  Co. 
66  Conn.  528,  32  L.R.A.  530,  50  Am. 
St.  Rep.  124,  34  Atl.  491;  Rooney  v. 
Woolworth,  74  Conn.  720,  52  Atl.  411 ; 
Wilmot  V.  McPadden,  79  Conn.  367,  19 
L.R.A.(N.S.)  HOI,  65  Atl.  157;  Pas- 
torello  V.  Stone,  89  Conn.  286,  93  Atl. 
529;  Birch  v.  New  York,  190  N.  Y. 
397,  18  L.R.A.(N.S.)  595,  83  S.  E.  51; 
Vaughan  v.  Transit  Development  Co. 
222  N.  Y.  79,  118  N.  E.  219;  Stevens 
V.  Nichols,  155  Mass.  472,  15  L.R.A. 
459,  29  N.  E.  1150;  Scanlon  v.  United 
Cigar  Stores  Co.  228  Mass.  481,  117 
N.  E.  840;  Caledonian  R.  Co.  v.  Mul- 
holland  [1898]  A.  C.  216,  67  L.  J.  P. 
C.  N.  S.  1,  77  L.  T.  N.  S.  570,  14  Times 
L.  R.  41,  46  Week.  Rep.  237;  Blake- 
more  V.  Bristol  &  E.  R.  Co.  8'  El.  &  Bl. 
3035,  120  Eng.  Reprint,  385,  27  L.  J. 
Q,  B.  N.  S.  167,  4  Jur.  N.  S.  657,  6 
Week.  Rep.  336;  Lygo  v.  Newbold,  9 
Exch.  302,  156  Eng.  Reprint,  129,  23 
L.  J.  Exch.  N.  S.  108,  2  C.  L.  R.  449,  2 
Week.  Rep.  158;  Wink  v.  Weiler,  41 
111.  App.  336;  Zieman  v.  Kieckhefer 
Elevator  Mfg.  Co.  90  Wis.  497,  63  N, 
W.  1021;  Gagnon  v.  Dana,  69  N.  H. 
264,  41  L.R.A.  389,  76  Am.  St.  Rep. 
170,  39  Atl.  982;  Larmore  v.  Crown 
Point  Iron  Co.  101  N.  Y.  391,  54  Am. 
Rep.  718,  4  N.  E.  752;  MacCarthy  v. 
Young,  6  Hurlst.  &  N.  329,  158  Eng. 
Reprint,  136,  30  L.  J.  Exch.  N.  S.  227, 
3  L.  T.  N.  S.  785,  9  Week.  Rep.  439; 
Coughlin   V.   Gillison    [1899]    1    Q.   B. 


145,  68  L.  J.  Q.  B.  N.  S.  147,  47  Week. 
Rep.  113,  79  L.  T.  N.  S.  627: 

Even  if  the  defendant  has  itself  in- 
vited the  plaintiff's  intestate  to  ride  in 
the  truck,  it  would  not  be  liable  al- 
though his  death  was  caused  by  a  de- 
fect in  the  truck. 

Massaletti  v.  Fitzroy,  228  Mass.  487, 
L.R.A.1918C,  264,  118  N.  E.  168,  Ann. 
Cas.  1918B,  1088,  18  N.  C.  C.  A.  690; 
Pigeon  V.  Lane,  80  Conn.  237,  67  Atl. 
886,  11  Ann.  Cas.  871;  Patnode  v. 
Poote,  153  App.  Div.  494,  138  N.  Y. 
Supp.  221;  Beard  v.  Klusmeier,  158 
Ky.  153,  50  L.R.A.(N.S.)  llOO,  164  S. 
W.  319,  Ann.  Cas.  1915D,  342;  Jacobs 
V.  Jacobs,  141  La.  272,  L.R.A.1917F, 
253,  74  So.  992;  Avery  v.  Thompson, 
117  Me.  120,  L.R.A.1918D,  205,  103 
Atl.  4,  Ann.  Cas.  1918E,  1122;  Mac- 
Pherson  v.  Buick  Motor  Co.  217  N.  Y. 
382,  L.R.A.1916F,  696,  111  N.  E.  1050, 
Ann.  Cas.  1916C,  440,  13  N.  C.  C.  A. 
1029;  Olds  Motor  Works  v.  Shaffer, 
145  Ky.  616,  37  L.R.A.(N.S.)  560,  140 
S.  W.  1047,  Ann.  Cas.  1913B,  689,  3 
N.  C.  C.  A.  79;  Quackenbush  v.  Ford 
Motor  Co.  167  App.  Div.  433,  153  N. 
Y.  Supp.  131;  Lebourdais  v.  Vitrified 
Wheel  Co.  194  Mass.  341,  80  N.  E.  482. 

Gager,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  dam- 
ages for  death  caused  by  the  over- 
turning of  the  body  of  a  motor  truck 
owned  by  the  defendant,  at  the  time 
being  used  under  a  gratuitous  loan. 
The  only  negligence  charged  is  that 
the  body  of  the  truck  was  defective, 
rotten,  and  unfit  for  use.  This 
truck,  loaded  v^ith  twelve  to  fifteen 
young  men,  was  being  driven  at  a 
reasonable  speed  and  with  due  care 
around  a  street  corner.  By  reason 
of  the  claimed  defective  condition  of 
the  stringers  by  which  the  body  of 
the  truck  was  attached  to  the  chas- 
sis, and  the  claimed  defective  meth- 
od of  attachment,  the  body  broke 
from  the  chassis,,  became  detached, 
slid  off,  and  overturned,  and  caused 
the  death  of  plaintiff's  intestate,  one 
of  the  men  riding  on  the  truck.  The 
court  directed  a  verdict  for  the  de- 
fendant, and  from  the  judgment  en- 
tered thereon  the  plaintiff  appeals. 
The  further  facts  appear  in  the 
course  of  the  discussion. 

A  primary  question  in  this  case 
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is  the  determination  of  the  relation 
in  which  the  plaintiff's  intestate 
stood  to  the  defendant  BuUard  Com- 
pany, owner  of  the  truck,  and  the 
answer  to  that  question  will  direct 
us  to  the  ascertainment  of  the  duty 
which  the  defendant  owed  to  the  de- 
ceased, and  whether  or  not  the  de- 
fendant negligently  violated  that 
duty.  There  is  very  little  dispute 
between  the  parties  as  to  what  the 
actual  facts  were,  and  this  is  espe- 
cially true  as  to  those  facts  which 
determine  the  relationship  of  the  de- 
ceased to  the  defendant. 

Directing  attention  first  to  the 
facts  determining  relationship,  the 
record  would  have  justified  the  jury 
in  finding,  as  the  facts  most  favor* 
able  to  the  plaintiff,  that  on  Novem- 
ber 16,  1918,  the  defendant,  a  fur- 
niture dealer  in  New  Haven,  owned 
and  was  using  a  Pierce-Arrow  2-ton 
motor  delivery  truck,  and  had  owned 
and  used  this  truck .  for  about  one 
month.  One  Lewis  was  the  regular 
driver  of  this  truck  for  the  defend- 
ant, and  one  Limbacher  at  that  time 
had  charge  and  supervision  of  the 
defendant's  trucks  and  of  their  use. 
November  11  was  Armistice  day. 
After  the  parade  in  the  afternoon 
Lewis  used  this  truck  for  the  de- 
livery of  furniture  or  stoves  for  the 
defendant  until  6  o'clock,  the  regu- 
lar time  for  stopping  work.  He 
then  put  up  the  truck  in  the  garage 
used  by  the  defendant  for  its  stor- 
age, and  went  to  his  home.  After 
changing  his  clothes  and  having  his 
supper,  Lewis  called  up  Limbacher 
by  telephone,  and  asked  if  he  (Lew- 
is) could  take  the  motor  truck  for 
the  evening,  as  he  wanted  to  take 
some  fellows  out  to  ride.  Limbach- 
er gave  Lewis  permission  to  take 
the  truck  for  this  purpose,  provided 
the  truck  should  be  in  by  10  o'clock. 
Thereupon  Lewis  and  a  friend  of 
his  started  out  with  the  truck  from 
the  garage,*  and  after  proceeding  a 
few  blocks  picked  up  two  or  more 
other  friends.  These  friends  were 
seated  with  Lewis  on  the  driver's 
seat.  After  driving  through  some 
other  streets  he  came  to  a  comer 
where  a  number  of  young  men  were 
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standing,  one  of  whom  was  the 
plaintiff's  intestate.  These  men 
had  ridden  in  this  truck  early  in  the 
afternoon,  in  connection  with  the 
Armistice  day  parade.  Someone  up- 
on the  truck,  apparently  not  Lewis, 
called  out  to  these  young  men,  and 
asked  them  if  they  did  not  want  to 
take  a  ride.  Immediately  eight  or 
ten  young  men,  including  the  de- 
ceased, jumped  into  the  body  of  the 
truck.  Whether  Lewis  called  to  the 
young  men  or  not,  he  made  no  ob- 
jection, and  waited  for  them  to  get 
on  board,  and  then  proceeded  upon 
the  drive  which  later  resulted  in  the 
death  of  plaintiff's  intestate.  The 
body  of  the  truck  was  that  of  an 
ordinary  delivery  truck,  and  was 
not  fitted  with  seats  for  the  trans- 
portation of  passengers. 

The  authority  of  Limbacher  to 
grant  this  permission  to  Lewis  was 
not  discussed  in  the  argument,  as 
not  being  deemed  by  the  defendant 
essential  to  the  proper  disposition 
of  the  case,  and  we  will  assume, 
without  deciding,  that  Limbacher 
was  acting  within  the  scope  of  his 
authority  in  giving  Lewis  permission 
to  take  the  car  for  the  purpose 
specified. 

The  legal  relationship  created  be- 
tween the  defendant  and  Lewis  was, 
upon  the  foregoing  facts»  one  of 
bailment^  and  was  a  gratuitous  loan 
for  use,  the  defendant  being  the 
lender    and    bailor, 

and  Le^s  the  bor-  Jf  i-ro-^olu" 
rower    and    bailee. 
It  was  that  class  of  bailments  known 
in  the  books  as  commodatum. 

'Where  property  is  loaned  gratu- 
itously by  the  owner  for  the  sole 
benefit,  accommodation,  and  use  of 
the  borrower,  and  the  specific  tiling 
loaned  is  to  be  returned,  a  gratui- 
tous bailment  relation  is  created 
which  may  be  called  a  'commodate,^ 
from  the  Roman  commodatum,  a 
similar  relation."  4  Elliott,  Contr. 
§  8022. 

See  Schouler,  Bailm.  §§  65,  66; 
Dobie,  Bailm.  §  82.  By  the  terms  of 
the  relationship  all  idea  of  agency 
is  excluded,  and  it  matters  not  that 
the  bailee  may,  at  other  times  and 
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for  other  purposes,  be  the  servant 
or  agent  of  the  bailor.  The  plain- 
tiff's intestate,  riding  in  the  truck 
at  the  invitation,  or  at  least  the  per- 
mission of  Lewis, 
can  stand  in  no  bet- 
ter position  than 
Lewis  did  with  respect  to  his  rights 
against  the  bailor.  He  is  but  a 
sharer  with  Lewis  in  the  permis- 
sive use  for  which  the  truck  was 
borrowed.  MacCarthy  y.  Young 
(1861)  6  Hurlst.  &  N.  329, 158  Eng. 
Reprint,  136,  30  L.  J.  Exch.  N.  S. 
227,  3  L.  T.  N.  S.  785,  9  Week.  Rep. 
439 ;  Coughlin  v.  Gillison  [1899]  1 
Q.  B.  145,  68  L.  J.  Q.  B.  N.  S.  147, 
47  Week.  Rep.  113,  79  L.  T.  N.  S. 
627.  The  discussion  will  therefore 
proceed  upon  the  same  line  as  if 
the  bailee,  Lewis,  had  himself  been 
injured  by  reason  of  the  same  de- 
fect which  caused  the  death  in  ques- 
tion. 

Having  determined  the  true  rela- 
tionship as  above,  we  are  in  a  posi- 
tion to  ascertain  the  duty  of  the 
gratuitous  bailor  for  use  with  ref- 
erence to  notifying  the  bailee  of  any 
defect  of  importance  in  the  article 
bailed,  considering  the  purpose  of 
the  bailment.  Perhaps  the  leading 
case  is  Blakemore  v.  Bristol  &  E.  R. 
Co.  (1858)  8  El.  &  Bl.  1035,  120 
Eng.  Reprint,  385.  Coleridge,  J., 
after  remarking  how  little  author- 
ity was  to  be  found  in  the  books  up- 
on the  obligation  which  the  mere 
lender  of  a  chattel  for  use  contracts 
towards  the  borrower,  and  referring 
to  Pothier  and  to  Story,  proceeds  as 
follows:  "It  may,  however,  we 
think,  be  safely  laid  down  that  the 
duties  of  the  borrower  and  lender 
are  in  some  degree  correlative.  The 
lender  must  be  taken  to  lend  for 
the  purpose  of  a  beneficial  use  by 
the  borrower;  the  borrower  there- 
fore is  not  responsible  for  reason- 
able wear  and  tear,  but  he  is  for 
negligence,  for  misuse,  for  gross 
want  of  skill  in  the  use,  above  all 
for  anything  which  may  be  qualified 
as  legal  fraud.  So,  on  the  other 
hand,  as  the  lender  lends  for  bene- 
ficial use,  he  must  be  responsible  for 
defects  in  the  chattel,  with  refer- 


ence to  the  use  for  which  he  knows 
the  loan  is  accepted,  of  which  he  is 
aware,  and  owing  to  which  directly 
the  borrower  is  injured." 

Upon  the  principle,  thus  an- 
nounced, the  subsequent  cases  have 
been  decided.  In  MacCarthy  v. 
Young,  and  Coughlin  v.  Gillison, 
supra,  which  latter  was  the  case  of 
a  loan  of  a  donkey  engine,  the 
Blakemore  Case  was  cited  and  ap- 
proved as  a  correct  statement  of  the 
law.  In  the  Coughlin  Case  the 
court,  Collins,  L.  J.,  said  (p.  149)  : 
"Here  the  engine  was  not  in  any 
sense  used  upon  the  invitation  of 
the  defendants,  or  in  their  interest. 
What,  then,  is  the' duty  of  a  lender 
in  such  a  case?  The  principle  is 
laid  down  very  clearly  in  Blakemore 
V.  Bristol  &  E.  R.  Co.  and  MacCar- 
thy V.  Young,  supra.  It  is  his  duty 
to  indicate  to  the  borrower  defects 
in  the  article  lent  of  which  he  is 
aware,  and  if,  either  deliberately  or 
by  gross  negligence,  he  does  not  dis- 
charge this  duty,  he  is  liable  for 
injuries  resulting  to  the  borrower. 
That,  in  my  opinion,  is  the  limit  of 
his  liability." 

The  leading  American  case  ap- 
pears to  be  Gagnon  v.  Dana,  69  N. 
a  264,  41  L.R.A.  389,  76  Am.  St. 
Rep.  170,  39  Atl.  982,  decided  in 
1897.  The  defendants  there  loaned 
wall  brackets  to  a  carpenter  en- 
gaged in  repair  work ;  the  plaintiff » 
an  employee  of  the  carpenter,  fell 
from  a  staging  in  the  construction 
of  which  these  brackets  were  used, 
and  the  staging  fell  because  of  the 
fact  that  one  of  the  brackets  was 
defective.  The  plaintiff  was  in- 
jured, and  sued  the  lender  of  the 
brackets.  The  trial  court  instruct- 
ed the  jury  that  the  defendants 
could  not  be  liable  for  plaintiflTs  in- 
juries, unless  they  knew,  or  ought 
to  have  known,  that  the  brackets 
furnished  were  unsafe  and  unsuit- 
able for  use  on  the  building.  The 
court  distinguished  the  case  of  a 
gratuitous  bailment  from  a  bail- 
ment for  hire,  and  held  that  the 
charge  was  injurious  in  that  it  im- 
posed a  higher  degree  of  care  than 
is  imposed  upon  a  gratuitous  bail- 


JOHNSON  V.  BULLARD  CO. 

{95  Conn.  951,  111  Atl  70.) 


771 


or..  The  language  of  the  court  was 
as  follows  (p.  266) :  "The  brackets 
having  been  loaned  by  the  defend- 
ants for  the  use  of  the  borrower, 
without  any  reward  or  compensa- 
tion to  be  received  by  them  from 
him,  their  only  duty  in  respect  of 
defects  was  to  inform  him  of  any  of 
which  they  were  aware,  and  which 
might  make  the  use  of  the  loan 
perilous  to  him  or  his  servants,  one 
of  whom  was  the  plaintiff.  'The 
ground  of  this  obligation  is  that 
when  a  person  lends  he  ought  to 
confer  a  benefit,  and  not  to  do  a 
mischief/  Shirley,  Lead.  Cas.  43, 
44,  and  authorities  generally.  But 
the  obligation  of  a  mere  lender  goes 
no  further  than  this,  and  he  cannot 
therefore  be  made  liable  for  not 
communicating  anything  which  he 
did  not  in  fact  know,  whether  he 
ought  to  have  known  it  or  not." 

The  court  then  cites  the  Blake- 
more  and  MacCarthy  Cases,  noted 
above;  Shearm.  &  Redf.  Neg.  3d 
ed.  §  197,  and  note;  Schouler, 
Bailm.  §  79;  Story,  Bailm.  §  275. 
The  cases  we  have  mentioned  are 
collected  in  the  note  in  12  L.R.A. 
(N.S.)  682,  and  6  C.  J.  p.  1117,  and 
appear  to  be  all  of  the  cases  of  any 
note  bearing  upon  this  specific 
point.  See  also  2  Beven,  Neg.  p. 
775 ;  3  R.  C.  L.  p.  138,  §  61. 

From  all  this  it  clearly  appears 
that  the  duty  of  the  defendant  to 
the  borrower,  Lewis,  and  so  to  the 
plaintiff's  intestate,  was  to  disclose 

any  defect  of  which 
it  was  aware,  which 
might  make  the 
loan  perilous  to  Lewis  or  those 
whom  he  invited  or  allowed  to  ride 
with  him.  The  duty  went  no  fur- 
ther than  this,  and  the  defendant 
cannot  be  made  liable  for  not  com- 
municating anything  it  did  not  in 
fact  know,  whether  it  ought  to  have 
known  it  or  not.  Citing  again  from 
the  Gagnon  Case,  the  court  there 
said:  "It  would  be  the  grossest  in- 
justice, as  well  as  extending  the  law 
beyond  any  recognized  principle,  to 
subject  ...  [a  defendant]  to 
liability  for  defects  of  which  he  is 
not  aware;  and  especially  in  a  case 


— dvty  to  dl«« 
close    defects. 


like  this,  where  the  defect  com- 
plained of  was  apparently  as  open 
to  ascertainment  by  the  plaintiff  as 
it  could  possibly  have  been  to  the 
defendants." 

The  jury  might  reasonably  have 
found  that  the  accident  was  due 
alone  to  the  defective  condition  of 
the  two  stringers  by  which  the  body 
was  attached  to  the  chassis  of  the 
truck,  and  an  inadequate  and  in- 
secure method  of  attachment  which 
rendered  the  truck  dangerous  for 
the  use  for  which  it  was  loaned,  and 
that  therefore  notice  should  have 
been  given  to  Lewis  of  the  defect 
at  the  time  of  the  loan,  if  the  de- 
fendant actually  knew  of  such  de- 
fect. If  the  defendant  itself  did  not 
have  actual  notice,  it  is  not  liable 
for  failure  to  give  notice.  If,  how- 
ever, the  defects  are  open  and  pat- 
ent to  the  bailee,  or  he  in  fact  had 
adequate  knowledge  ^^^^  ^^  ^„„ 
and  information  of  •«  imtent 
them,  there  is  no  •*•''"^'•• 
duty  to  notify  him,  because  such  no- 
tice would  be  quite  unnecessary  for 
his  protection.  The  point  is  that  the 
lender,  though  acting  gratuitously, 
must  not  knowingly  set  a  trap  for 
an  innocent  borrower.  4  Elliott, 
Contr.  §  2999.  The  jury  must  in 
fact  have  found  that  the  defendant 
gave  no  notice  of  any  defect  to  Lew- 
is when  he  borrowed  the  truck,  and 
might  have  found  that  the  defect 
was  not  open  and  patent  to  Lewis, 
and  that  he  had  no  notice  in  fact. 
This  brings  us  to  the  question  of 
fact  whether  the  defendant  did,  at 
the  time  of  the  loan,  know  of  the 
defect  or  defects  causing  the  acci- 
dent. It  was  the  duty  of  the  plain- 
tiff to  prove  such  facts  as  would 
justify  the  jury,  under  the  rule  as 
to  preponderance  of  evidence,  in 
finding  such  knowl- 
edge  as  an  actual  bvrden^oF  proof 
fact.  We  do  not  TiSiSr*****  "^^ 
think  there  was  *"'""*• 
evidence  upon  this  point  sufficient  to 
go  to  the  jury;  that  in  fact  the 
plaintiff  wholly  failed  to  make  out 
such  knowledge. 

The  jury  might  have  found  that 
the  defendant,  about  the  middle  of 
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October,  1918,  purchased  of  the 
Pierce-Arrow  agency  a  chassis  con- 
sisting of  a  motor,  cab,  frame,  and 
four  wheels,  without  any  body,  to 
be  used  for  a  motor  truck.  A  body 
had  been  ordered  from  a  third  par- 
ty, but  was  not  completed.  The 
agency  had  a  secondhand  body 
which,  by  agreement,  was  loaned  by 
it  to  the  defendant  to  be  used  until 
the  new  body  was  completed.  This 
loaned  body  was  taken  from  a  sec- 
ondhand truck,  bought  by  the  agen- 
cy the  June  or  July  before.  This 
secondhand  truck  had  been  used 
from  June  until  October  in  the  busi- 
ness of  the  agency  as  an  emergency 
truck.  The  body  was  by  the  agency 
taken  from  the  secondhand  truck  in 
its  yard,  attached  to  defendant's 
new  truck,  and  delivered  to  the  de- 
fendant between  October  15  and 
October  20.  The  agency  had  the 
sole  direction  of  the  method  by 
which  the  body  was  attached  to  the 
chassis,  and  the  body  was  fastened 
to  the  chassis  in  the  manner  usual 
in  Pierce-Arrow  trucks.  The  wood 
in  the  stringers  showed  exposure  to 
the  weather,  was  weather  checked, 
and  parts  were  dry-rotted,  and  had 
lost  a  considerable  percentage  of 
normal  strength,  one  half  to  three 
quarters.  The  condition  of  the 
stringers  was  shown  by  the  exami- 
nation of  portions  after  they  had 
been  split  in  the  accident.  There  was 
no  testimony  that  any  defect  in  the 
wood  of  the  stringers  would  have 
been  ordinarily  observable  before 
the  accident,  except  certain  weather 
checks  produced  by  changes  in  the 
temperature,  and  that  the  stringers 
had  been  used  and  were  weather- 
worn, and  it  did  not  appear  whether 
the  attention  of  the  defendant  or 
any  of  its  agents  had  been  called 
even  to  this  condition.  It  did  not 
appear  that  Lewis,  who  had  driven 
the  truck  for  a  month,  or  Limbach- 
er,  the  man  in  general  charge  of  the 
trucks,  had,  prior  to  the  accident, 
ever  noticed  anything  defective 
about  the  body.  They  did  know  it 
was  an  old  or  secondhand  body.  It 
does  not  appear  whether  the  body 
was  ever  seen  by  anyone  represent- 


ing the  defendant  until  the  truck 
with  the  body  on  it  was  delivered. 
The  truck  as  delivered  by  the  ven- 
dor was  in  constant  use,  without  ac- 
cident or  discovered  defect  by  ,the 
defendant,  or  anyone  representing 
it,  down  to  6  o'clock  on  the  day  of 
the  accident.  It  must  all  the  time 
be  borne  in  mind  that,  with  respect 
to  the  discharge  of  any  .duty  by  the 
defendant,  this  knowledge  must 
have  existed  on  or  prior  to  the  time 
that  the  truck  was  loaned.  We,  fully 
agree  with  the  court  that,  constru- 
ing these  facts  most  favorably, 
there  is  nothing  from  which  the 
jury  would  have 
been  justified  in  Zm^J^^^''^  •' 
finding  actual  no-  ■umciency. 
tice,  at  the  time  of 
the  loan,  of  any  defect  which  would 
render  the  truck  dangerous  to  oper- 
ate in  the  transportation  of  persons. 
All  that  was  known  by  the  defend- 
ant appears  to  have  been  that  the 
truck  had  a  -secondhand  body,  put 
on  by  the  vendor  for  temporary  use. 
These  facts  fall  far  short  of  justify- 
ing an  inference  of  the  fact  of  ac- 
.  tual  knowledire. 

Perhaps  here  we  should  note  that 
a  large  amount  of  testimony  was 
put  in  which  related  only  to  the  con- 
dition of  the  stringers  and  method  of 
•attachment  to  the  chassis,  obtained 
by  a  careful  examination  after 
the  body,  which  overturned,  had 
been  taken  to  the  garage  of  the  sell- 
ing agency.  This  was  entirely  rele- 
vant to  the  question  of  the  safety  or 
danger  of  the  truck  as  a  matter  of 
fact.  But  the  decisive  question  was 
what  the  defendant  in  fact  knew  at 
the  time  of  the  loan.  The  only  pos- 
sible relevancy  of  testimony  as  to 
condition  after  the  accident,  to  this 
question,  was  that  it  might  show 
such  an  observable  condition  of 
facts  as  to  lay  a  legitimate  founda- 
tion for  an  inference  of  fact  of  ac- 
tual laiowledge  on  the  part  of  the 
defendant.  A  careful  examination 
of  all  this  testimony  shows  it  was 
quite  inadequate  for  such  purpose. 

An  examination  of  the  plaintiff's 
requests  to  charge,  and  his  brief, 
shows  that  the  plaintiff's  vital  mis- 
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take  was  as  to  the  extent  of  the  duty 
owed  by  the  defendant  to  the  plain- 
tiff, and  he  assumes  a  duty  to  make 
an  examination  of  the  truck  before 
making  the  gratuitous  loan,  or  a 
duty  to  know  what  the  actual  con- 
dition of  the  truck  was.  Repeated- 
ly the  plaintiff  asserts  that  the  de- 
fendant is  liable,  not  only  on  the 
ground  that  it  knew  and.  did  not 
communicate  the  danger,  but— and 
this  appears  to  be  the  burden  of  his 
claim — ^upon  the  further  ground 
that  by  the  exercise  of  reasonable 
care  the  defendant  might  and  should 
have  known,  and  is  therefore 
chargeable  with  negligence  as 
though  he  had  in  fact  Imown.  That 
this  latter  proposition  is  not  the 
law,  in  the  case  of  gratuitous  loan 
for  use,  is  clearly  shown  by  the  cases 
we  have  cited.  This  point  is  par- 
ticularly discussed  in  the  Gagnon 
Case,  already  cited. 

The  court,  in  connection  with  the 
direction  of  the  verdict,  took  occa- 
sion to  explain  to  the  jury  at  some 
length  the  reasons  that  led  it  to  take 
such  action.  Where  a  case  involves 
the  application  of  some  legal  prin- 
ciples that  might  not  be  obvious  to 
the  jury,  it  may  in  some  cases,  as  a 
matter  of  practical  expediency  and 
to  obviate  any  feeling  of  arbitrari- 
ness on  the  part  of  the  judge  which 
the  jury  might  otherwise  entertain, 
be  of  advantage  to  state  the  reasons 
leading  to  the  direction  of  the  ver- 
«_.  ,  ^.    ^.        diet :  but  such  state- 

▼erdlet— statliiBr      ment    01    roaSOnS    IS 

reMOM.  jjj  j^Q  proper  sense 

a  charge,  and  is  not  necessary.  The 
jury  are  not  to  apply  such  reasons 
of  law  to  the  facts,  and  reach  their 
own  conclusions.  The  court  has 
reached  the  conclusion  independent- 
ly of  the  aid  of  the  jury ;  the  jury 
has  no  use  for  any  statement  of 
principles  of  law ;  and  the  direction 
of  the  verdict  is  the  only  essential 
feature.  It  follows  that  the  reasons 
which  lead  the  court  to  its  conclu- 
sion, whether  right  or  wrong,  are 
immateriid,  and  not  any  basis  of  ap- 
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,  111  Atl,   70.) 

peal.   In  Dawson  v.  Orange,  78  Conn. 
128,    61    Atl.    112, 

where   the   court,  as    r^anmn  for 

here,  had  stated  ^i'^Vc"* 
its  reasoning  at 
length,  and  then  directed  a  verdict, 
this  court  said:  "The  only  part  of 
the  charge,  indeed,  the  correctness 
of  which  is  of  any  materiality,  is 
the  final  direction  to  return  a  ver- 
dict for  the  plaintiff.  It  was  un- 
necessary to  explain  to  them  [the 
jury]  the  reasons  why  the  direction 
was  given." 

So,  here,  if  on  the  record  the  ac- 
tion of  the  court  in  directing  a  ver- 
dict, for  whatever  reasons  may  have 
been  satisfactory  to  the  court,  was 
justified  by  the  record,  as  we  think 
it  was,  it  is  quite  unnecessary  to  ex- 
amine the  numerous  reasons  of  ap- 
peal based  upon  alleged  errors  in 
the  charge.  In  this  case  the  cou];isel 
took  the  entire  statement  of  the 
court  to  the  jury,  divided  it  into 
paragraphs,  and  made  each  para- 
graph a  ground  of  error.  What  we 
have  said  with  reference  to  the  ap- 
peal from  the  charge  also  applies 
with  equal  force  to  the  alleged  er- 
rors in  reference  to  the  request  to 
charge.  The  motion  to  correct  the 
finding  is  to  be  disregarded  for  the 
same  reason.  The  one  issue  here  is 
the  correctness  of  the  direction,  and 
that  is  to  be  determined  on  the  rec- 
ord of  the  testimony  only,  and  not 
by  any  claims  of  counsel  as  to  the 
law  which  should  have  been  given  to 
the  jury  for  its  instruction,  for  no 
such  instruction  was  necessary  or 
could  have  been  of  legal  use.  The 
plaintiff  based  several  grounds  of 
appeal  upon  alleged  errors  in  rul- 
ings upon  the  admission  of  testi- 
mony. They  are  not  material.  Had 
the  rulings  made  been  the  other 
way,  we  cannot  see  that  the  answers 
could  in  any  degree  have  affected 
the  conclusion  upon  any  correct 
view  of  the  real  issues  before  the 
jury. 

There  is  no  error. 

The  other  Judges  concur. 
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ANNOTATION. 
Liability  of  bailor  for  personal  injuries  due  to  delects  in  subject  of  bailment 


I.  Bailments  for  hire: 

a.  Rules  in  general,  774. 

b.  Defects  arising  subsequent  to  de- 

livery of  chattel  to  bailee,  777. 

c.  Illustrations: 

1.  Horses  and  carriages,  778. 

J.  Bailtnettta  far  hire. 


r 


a.  Rules  in  general. 

In  the  class  of  cases  under  consid- 
eration, the  courts  have  apparently 
sometimes  used  the  term  "implied  war- 
ranty" without  careful  consideration 
of  its  exact  meaning  and  effect.  If  the 
term  is  used  in  its  ordinary  significa- 
tion, it  would  seem  that  if  there  is  an 
"implied  warranty"  on  the  part  of  the 
bailor  regarding  the  soundness  or  fit^ 
ness  of  the  subject-matter  of  the  bail- 
ment, all  considerations  as  to  negli- 
gence or  care  on  his  part  are  imma- 
terial. But  while  some  courts  may 
perhaps  take  this  view,  the  majority 
of  the  courts  do  not  seemingly  use  the 
term  in  the  broad  sense  of  an  absolute 
warranty.  The  "implied  warranty" 
may,  it  is  suggested,  be  a  warranty 
against  certain  elements  or  conditions 
which  do  not  ordinarily  occur  without 
negligence  on  the  part  of  the  bailor, 
precluding  consideration  of  negligence 
in  the  particular  case.  But  the  cases 
do  not  support  the  doctrine  that  there 
is  an  "implied  warranty"  of  freedom 
from  defects,  or  of  fitness  of  the  sub- 
ject-matter on  the  part  of  the  bailor 
so  as  to  make  him  an  insurer  against 
injury  to  the  bailee  under  all  circum- 
stances, without  respect  to  the  nature 
of  the  defects  in  the  property  bailed. 
The  "implied  warranty,"  if  it  can 
properly  be  said  to  exist  at  all,  seems 
limited  to  certain  circumstances,  and 
beyond  these  the  courts  have  con- 
sidered the  question  of  liability  as  de* 
pending  on  the  care  or  negligence  of 
the  bailor. 

As  an  example  of  the  confusing  way 
in  which  the  courts  have  used  the 
term  "implied  warranty,"  attention  is 
called  to  Cooper  v.  Layson  Bros. 
(1914)  14  6a.  App.  134,  80  S.  E.  666, 
.  8  N.  C.  C.  A.  718,  in  which,  in  the 


I.  c— continued. 

2.  Automobiles,  788. 

3.  Miscellaneous,  789. 

II.  Gratuitous  bailments;  lending,  793. 
III.  To  whom  other  than  bailee  liability 
extends,  795. 

syllabus  by  the  court,  it  is  said :  "In 
this  state  a  bailor  for  hire  impliedly 
warrants  that  the  thing  bailed  is  free 
from  any  secret  fault,  rendering  it  un- 
fit for  the  purpose  for  which  it  is  in- 
tended." (Apparently  there  is  a  statu- 
tory provision  to  this  effect.)  Yet  in 
other  parts  of  the  syllabus,  and  in  the 
opinion,  the  liabilily  of  the  bailor  is 
regarded  as  depending  on  the  question 
of  his  care  or  negligence. 

While  the  language  of  the  courts  is 
thus  confusing,  and  seemingly  con- 
tradictory, and  their  rulings  cannot 
be  altogether  harmonized,  it  may  be 
stated  generally,  from  a  review  of  the 
cases,  that  while  a  bailor  of  personal 
property  for  hire  is  not  an  insurer 
against  injuries  from  defects  therein, 
whether  discoverable  or  not,  he  is  held 
to  a  high  degree  of  care  to  make  an 
examination  of  the  chattel  before  let- 
ting it,  and  has  frequently  been  re- 
garded under  the  circumstances  shown 
as  impliedly  warranting  that  it  is  fit 
for  the  purpose  known  to  be  intended, 
so  that  for  personal  injuries  which  re- 
sult on  account  of  a  breach  of  such 
warranty  he  may  be  held  liable. 

Alabama. — Mallory  S.  S.  Co.  v.  Dru- 
han  (1920)  —  AlA.  — ,  84  So.  874. 

Georgia.  —  Cooper  v,  Layson  Bros. 
(1914)  14  Ga.  App.  184,  80  S.  E.  666, 
8  C.  C.  A.  718. 

Maine.  —  Windle  v.  Jordan  (1883) 
75  Me.  149. 

Massachusetts.  —  Home  v.  Meakin 
(1874)  115  Mass,  326. 

New  Hampshire.  —  See  Gagnon  v. 
Dana  (1897)  69  N.  H.  264,  41  L.R.A. 
389,  76  Am.  St.  Rep.  170,  39  Atl.  982 
(distinguishing  between  cases  of 
gratuitous  lending  and  of  hiring). 

New  York.  —  Cook  v.  New  York 
Floating  Dry  Dock  Co.  (1857)  1  Hilt. 
436;  Eissam  v.  Jones  (1890)  56  Hun, 
432,  10  N.  Y.  Supp.  94. 
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Pennsylvaiiia. — Conn  v.  Hunsberger 
(1909)  224  Pa.  154,  25  L.R.A.(N.S.) 
372,  1S2  Am.  St.  Rep.  770,  73  Atl.  824, 
16  Ann.  Gas.  504. 

Eiigland.--Jones  v.  Page  (1867)  15 
L.  T.  N.  S.  619;  Fowler  v.  Lock  (1872) 
1..  R.  7  C.  P.  272,  affirmed  in  (1874) 
L.  R.  10  C.  P.  90;  Mowbray  v.  Merry- 
weather  [1895]  2  Q.  B.  640,  65  L.  J. 
Q.  B.  N.  S.  50, 14  Reports,  767,  73  L.  T. 
N.  S.  459,  44  Week.  Rep.  49,  59  J.  P. 
804;  Vogan  v.  Oulton  (1899)  81  L.  T. 
N.  S.  435,  16  Times  L.  R.  37. 

The  view  that  there  is  an  implied 
warranty  of  Htness  of  .the  chattel 
bailed  is  also  supported  by  other  cases, 
on  facts  not  within  the  scope  of  the 
note,  among  which  attention  is  called 
to  the  following: 

Florida.  —  Williamson  v.  Phillipoff 
(1914)  66  Fla.  549,  52  L.R.A.(N.S.) 
412,  64  So.  269. 

Indiana.— Bass  v.  Cantor  (1890)  123 
Ind.  444,  24  N.  E.  147. 

Koitucky.   —  Swigert   v.   Graham 

(1847)  7  B.  Mon.  661. 

Maine. — Leach  v.  French  (1879)  69 
Me.  389,  31  Am.  Rep.  296  (recognizing 
rule). 

New  Hampshire. — Famous  Players 
Film  Co.  V.  Salomon  (1918)  —  N.  H. 
— ,  106  Atl.  282. 

New  York.  —  Harrington  v.  Snyder 

(1848)  3  Barb.  380. 
Pennsylvania.  —  Pneumatic  Scale 

Corp.  V.  Ideal  Cocoa  &  C.  Co.  (1915) 
62  Pa.  Super.  Ct.  30. 

Texas.— Baker  &  L.  Mfg.  Co.  v.  Clay- 
ton (1905)  40  Tex.  Civ.  App.  586,  90 
S.  W.  519;  Sims  v.  Chance  (1852)  7 
Tex.  561. 

England.— Chew  v.  Jones  (1847)  10 
L.  T.  231. 

Canada.  —  Reynolds  v.  Roxburgh 
(1886)  10  Ont  Rep.  649. 

The  implied  warranty  of  seaworthi- 
ness, which  attaches  in  case  of  the 
hiring  of  a  vessel,  may  also  be  cited 
as  an  illustration  of  the  above  doc- 
trine in  general. 

In  most  of  the  cases  cited  in  this 
connection,  there  seems  to  be  no  ques- 
tion that  both  parties  knew  presum- 
ably of  the  purpose  intended,  and  fre- 
quently the  rule  is  stated  merely  that 
the  bailor  impliedly  warrants  that  the 
subject  of  the  bailment  is  suitable  for 


the  intended  purpose.  That  a  more 
accurate  statement,  however,  is  the 
purpose  "known  to  be  intended,''  ap- 
pears from  Baker  v.  Clayton  (Tex.) 
supra,  where  the  court,  on  facts  not 
within  the  scope  of  the  note,  held  an 
instruction  erroneous  that  the  bailor 
of  tents  impliedly  warranted  that  they 
were  suitable  for  the  purpose  for 
which  they  were  rented,  stating  that 
the  liability  of  the  bailor  was  "an  im- 
plied obligation  that  the  tents  were 
reasonably  suitable  for  the  uses  or 
purposes  known  to  be  intended." 

It  was  said  in  Kissam  v.  Jones 
(1890)  56  Hun,  432,  10  N.  Y.  Supp.  94, 
an  action  against  a  liveryman  for  in- 
juries caused  by  a  horse  hired  from 
him  by  the  plaintiff,  that  "the  law  is 
that  the  defendant  warranted  the 
horse,  wagon,  and  harness  to  be  fit 
for  the  use  contemplated;  and  such 
warranty  is  always  implied  where  the 
quality  or  fitness  of  the  article  for  the 
use  specified  is  not  visible,  and  the 
defect  is  not  discernible  by  an  ordi- 
nary observer." 

It  has  been  held  that  the  bailee  has 
the  right  to  rely  on  the  implied  war- 
ranty on  the  part  of  the  bailor  that 
the  article  bailed  is  suitable  for  the 
purpose  known  to  be  intended,  and 
that,  as  regards  the  bailor,  he  owes  no 
duty  of  examination,  although  his  neg- 
ligence in  not  making  an  examination 
and  discovering  a  defect  may  render 
him  liable  to  one  of  his  own  employees, 
who  has  been  injured  by  reason  of  the 
defect;  and  in  such  a  case  he  may  re- 
cover from  the  bailor  the  amount 
which  he  has  been  compelled  to  pay  to 
the  employee.  Mowbray  v.  Merry- 
weather  [1895]  2  Q.  B.  (Eng.)  640, 
65  L.  J.  Q.  B.  N.  S.  50,  14  Reports,  767, 
73  L.  T.  N.  S.  459,  44  Week.  Rep.  49, 
59  J.  P.  804. 

For  applications  of  the  same  prin- 
ciple, see  also  Mallory  S.  S.  Co.  v. 
Druhan  (Ala.)  under  I.  c,  3,  infra, 
and  other  cases  there  cited. 

''A  man  who  makes  a  machine  to  be 
hired  out  for  a  particular  purpose  is 
under  an  obligation  to  make  such  ma- 
chine so  as  to  be  sufficiently  strong  to 
answer  the  purpose  intended."  In- 
graham,  J.,  in  Cook  V.  New  York  Float- 
ing Dry  Dock  Co.  (1857)  IHilt.  (N.Y.) 
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436  (where  standards  attached  by  a 
dock  owner  for  the  purpose  of  erecting 
staging  were  insufficient) .  And  in  this 
case  it  was  said  by  Brady,  J.,  that  a 
species  of  bailment  known  as  locatio 
rei  was  created,  and  that  the  bailor 
under  such  circumstances  was  under- 
stood to  warrant  against  such  faults 
and  defects  as  would  entirely  prevent 
the  contemplated  use  and  enjoyment 
of  the  bailment,  or  render  it  danger- 
ous, but  not  against  those  which  would 
merely  diminish  its  convenience  and 
appropriateness  for  the  use  designed. 

As  illustrating  an  exception  to  the 
above  rule  of  implied  warranty,  al- 
though not  a  personal-injury  case,  at- 
tention is  called  to  the  rule  stated  in 
the  syllabus  by  the  court  in  Garrett- 
son  &  Go.  V.  Rinehart  &  D.  Co.  (19^15) 
75  W.  Va.  700,  84  S.  E.  929,  that  "in 
an  agreement  between  a  contractor 
and  his  subcontractor  for  the  rental 
by  the  former  to  the  latter  of  machin- 
ery and  appliances  already  on  the 
ground  at  the  date  of  the  contract,  for 
use  in  execution  of  the  work  sublet, 
there  is  no  implied  warranty  of  the 
fitness  of  the  machinery  for  such 
work,  nor  any  implied  undertaking  on 
the  part  of  the  principal  contractor  to 
repair  defects  therein." 

It  has  been  held  that  in  bailments 
for  hire  the  bailor's  liability  for  per- 
sonal injuries  due  to  defective  condi- 
tion of  the  chattel  bailed  depends  on 
whether  the  bailor  knew  of  the  defect, 
or,  if  not,  whether  it  was  discoverable 
by  him  through  the  exercise  of  due 
care.  Stanley  v.  Steele  (1905)  77 
Coniu  688,  69  L.R.A.  561,  60  Atl.  640, 
2  Ann.  Cas.  342,  18  Am.  Neg.  Rep.  20 ; 
Nisbet  V.  Wells  (1903)  25  Ky.  L.  Rep. 
511,  76  S.  W.  120;  Copeland  v.  Draper 
(1893)  157  Mass.  558,  19  L.R.A.  283, 
34  Am.  St.  Rep.  314,  32  N.  E.  944; 
Conn  V.  Hunsberger  (1909)  224  Pa. 
154,  25  L.R.A.(N.S.)  372,  132  Am.  St. 
Rep.  770,  73  Atl.  324. 

And  although  not  a  personal-injury 
case,  attention  is  called  to  Akers  v. 
Overbeck  (1896)  18  Misc.  198,  41  N.  Y. 
Supp.  382,  cited  under  I.  c,  3,  infra, 
which  supports  the  proposition  that 
one  who  delivers  an  article  to  another 
for  work  to  be  performed  upon  it  is 
bound  to  exercise  only  ordinary  care 


to  discover  defects  which  might  re- 
sult in  injury  to  the  bailee. 

For  illustrations  of  the  doctrine 
that  the  bailor  of  a  chattel  which  is 
delivered  in  apparent  good  order  to  a 
bailee  is  not  liable  for  injuries  sus- 
tained on  account  of  defects  which 
appear  subsequent  to  the  bailment, 
and  which  could  not  have  been  dis- 
covered by  due  care  on  the  part  of 
the  bailor,  although  they  were  prob- 
ably inherent  therein  at  the  time,  see 
I.  c,  infra. 

A  somewhat  stricter  rule  as  to  the 
bailor's  lial^ility  seems^  to  have  been 
applied  in  Moriarty  v.  Porter  (1898) 
22  Misc.  536,  49  N.  Y.  Supp.  1107, 
where,  in  an  action  for  injuries  due  to 
the  collapse  of  a  bicycle  in  ordinary 
use,  the  jury  were  charged  that  if  they 
found  that  the  injuries  to  the  plaintiff 
were  caused  by  reason  of  faulty  ma- 
terial, or  faulty  construction  of  the 
bicycle,  the  plaintiff  would  be  entitled 
to  a  verdict;  and  the  judgment  for  the 
plaintiff  was  affirmed  on  appeal. 

And  the  same  is  true  as  regards  the 
case  of  Home  v.  Meakin  (1874)  115 
Mass.  326,  where,  in  an  action  for  in- 
jury due  to  the  running  away  of  a 
horse  hired  from  the  defendant,  a 
liveryman,  the  trial  court  ruled  that 
whether  the  defendant  knew  that  the 
horse  was  unsuitable  was  immaterial. 
In  sustaining  the  ruling  on  appeal,  it 
was  said:  'It  was  the  duty  of  the  de- 
fendants to  furnish  a  suitable  horse 
for  the  purpose  for  which  it  was  hired, 
and  a  part  of  their  contract  that  they 
would  do  so.  If  they  have  negligently 
furnished  one  which  was  unsuitable, 
and  the  injury  has  been  occasioned 
thereby,  it  is  not  a  defence  that  they 
did  not  know  that  the  Horse  was  un- 
suitable." 

It  was  held  also,  in  Moriarty  v.  Por- 
ter (Pa.)  supra,  that  a  failure  of  proof 
as  to  an  allegation  in  the  complaint, 
which  is  denied  in  the  answer,  as  to  a 
warranty  on  the  part  of  the  bailor  of 
the  quality  of  the  thing  bailed,  will 
not  justify  dismissal  of  the  complaint, 
where  it  also  contains  an  undenied 
allegation,  admitted  to  be  true  by  non- 
denial,  that  the  article  bailed  was  de- 
fective and  not  safe  for  ordinary  use 
for  the  purpose  for  which  it  was  hired. 
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A  conclusion  in  accord  with  the  above 
was  reached  in  Conn  v.  Hunsberger 
(1909)  224  Pa.  154,  25  L.R.A.(N.S.) 
372,  182  Am.  St.  Rep.  770,  73  Atl.  324, 
16  Ann.  Gas.  504,  set  out  under  I.  c, 
1,  infra. 

If  the  bailor  has  actual  knowledge 
of  defects  in  or  dangerous  qualities 
of  the  subject  of  bailment,  which  are 
not  known  to  the  bailee  and  may  re- 
sult in  injury  to  him,  the  bailor  is 
bound  to  disclose  such  defects  or  dan- 
gerous qualities  to  the  bailee,  and  will 
be  liable  to  the  latter  for  damages  due 
to  a  failure  to  make  such  disclosure. 
Emmons  v.  Stevane  (1909)  77  N.  J.  L. 
570,  24  L.R.A.(N.S.)  458,  73  Atl.  544, 
18  Ann.  Gas.  812;  Gampbell  v.  Page 
(1873)  67  Barb.  (N.  Y.)  113;  Talmage 
V.  Mills  (1903)  80  App,  Div.  382,  80 
N.  Y.  Supp.  637. 

And  if  the  bailor  seeks  to  avoid  lia- 
bility for  injury  to  the  bailee  because 
of  unsuitableness  of  the  thing  bailed, 
on  the  ground  that  he  gave  the  bailee 
information  which  called  for  special 
care  on  the  latter's  part  in  using  or 
handling  the  subject  of  the  bailment, 
the  burden  of  proof  rests  on  the  bailor 
to  establish  the  defense.  Windle  v. 
Jordan  (1883)  75  Me.  149  (livery* 
man). 

5.  Defects  arising  subsequent  to  delivery 
of  chattel  to  bailee. 

Where  the  owner  of  a  piece  of  ma- 
chinery, not  in  its  nature  dangerous, 
allows  another  person  competent  to 
manage  it  to  take  and  use  it,  and  while 
in  the  possession  and  use  of  such  oth- 
er person  it  becomes  defective  and 
injures  a  third  person,  the  owner  is 
not  liable.  King  v.  New  York  G.  &  H. 
R.  R.  Co.  (1876)  66  N.  Y.  181,  23  Am. 
Rep.  37.  In  this  case,  where  a  rail- 
road company  contracted  with  an  in- 
dependent contractor  for  the  latter  to 
unload  from  vessels  and  place  upon 
cars  all  railroad  iron  consigned  to  the 
company  at  a  certain  place,  the  com- 
pany to  furnish  a  derrick  for  hoisting 
the  iron  from  the  ships,  it  was  held 
that,  in  the  absence  of  a  contract  to 
keep  the  derrick  in  repair,  there  was 
no  duty  on  the  part  of  the  company  in 
this  respect,  so  as  to  render  it  liable 
to  a  servant  of  the  contractor  for  in- 


jury due  to  the  derrick's  becoming 
out  of  repair  after  it  was  placed  in 
the  hands  of  the  contractor ;  that  the 
company  performed  its  contract  of 
bailment  when  it  furnished  a  derrick 
which  was  suitable  and  safe ;  and  that 
even  if  there  was  an  agreement  by  it 
to  keep  the  same  in  repair  upon  notice 
by  the  contractor  that  repairs  were 
needed,  such  notice  was  a  condition 
necessary  to  render  it  liable  for  fail- 
ure to  make  the  repairs. 

The  same  doctrine  is  supported  by 
Robideaux  v.  Hebert  (1907)  118  La. 
1089,  12  L.R.A.(N.S.)  632,  43  So.  887, 
where  an  action  was  brought  for  dam- 
ages for  the  negligent  killing  of  an 
employee  of  an  independent  contractor 
with  a  railroad  company,  due  to  the 
manner  of  operation  or  to  defects  in  a 
machine  furnished  by  the  railroad 
company  to  the  contractor;  and  th& 
court  held  that  the  railroad  company 
was  not  liable,  since  there  was  no  evi- 
dence that  the  machine  was  not  in 
good  order  when  delivered  by  it  to  the 
contractor,  and  the  principle  was  ap- 
plicable that  the  owner  of  a  machine 
not  in  its  nature  dangerous,  who  turns 
it  over  to  the  use  of  another  person,  in 
apparent  good  order,  is  not  liable  for 
injuries  resulting  at  a  later  date  to  an 
employee  of  such  other  person,  wheth- 
er from  undiscovered  defects  in  such 
machine,  or  from  its  misuse.  In  con- 
nection with  the  holding  in  the  above 
case,  attention  is  called  to  those  cases 
cited  under  I.  c,  infra,  where  the  de- 
fect was  apparently  inherent  in  the 
subject  of  the  bailment  at  the  time  of 
delivery  to  the  bailee,  but  was  not  dis- 
covered or  discoverable  by  the  exer- 
cise of  due  care,  the  article  being  at 
that  time  in  apparently  sound  condi- 

ti031. 

It  has  been  held  that,  as  between 
the  bailor  of  an  article  (elevator)  and 
employees  of  the  bailee,  the  bailor, 
irrespective  of  any  duty  to  the  bailee, 
oy^es  no  active  duty  to  inspect  and 
repair  the  subject  of  the  bailment. 
Haigh  V.  Edelmeyer  &  M.  Hod  Ele- 
vator Co.  (1910)  136  App.  Div.  484, 
121  N.  Y.  Supp.  134,  where  employees 
of  a  contractor  who  had  rented  from 
the  defendant  an  elevator,  which  was 
admittedly  in  safe  and  suitable  condi- 
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tion  when  installed,  were  held  not  en- 
titled to  recover  for  injuries  due  to 
the  breaking  of  the  headpiece,  assum- 
ing there  was  an  agreement  or  custom 
by  which  the  defendant  owed  to  the 
contractor  the  duty  of  keeping  the 
elevator  in  repair. 

It  seems  that  the  bailor  would  not  be 
liable  to  the  bailee,  or  his  servants,  for 
injuries  due  to  those  defects,  at  least, 
which  it  was  not  the  former's  but  the 
latter's  duty  to  repair,  although  it  does 
not  appear  necessarily  that  the  con- 
verse is  true,  and  that  the  bailor  would 
in  all  cases  be  liable  to  the  bailee  for 
such  injuries,  even  though  as  between 
the  parties  the  bailor  should  have  re- 
paired the  defect. 

As  to  the  respective  duties  of  the 
bailor  and  bailee  to  keep  the  subject 
of  the  bailment  in  repair,  see  William- 
son V.  Phillipoif  (1914)  66  Fla.  549, 
52  L.R.A.  (N.S.)  412,  64  So.  269,  not  on 
the  facts  within  the  scope  of  the  note, 
but  laying  down  the  rule,  in  a  case  of 
hiring  of  a  lighter,  that  a  bailee  for 
hire,  where  the  use  of  the  thing  bailed 
is  the  essence  of  the  contract,  implied- 
ly undertakes  to  keep  it  in  repair,  and 
must  bear  such  expenses  as  are  inci- 
dent thereto,  unless  the  necessity  for 
them  arises  from  some  defect  in  the 
thing  against  which  the  bailor  has  ex- 
pressly or  impliedly  warranted  it; 
but  that  extraordinary  expenses  are 
charged  upon  the  bailor,  and  the 
bailee  may  compel  reimbursement  for 
them. 

And  on  facts  not  within  the  scape  of 
the  note,  the  court  in  Central  Trust 
Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.  (1892) 
50  Fed.  857,  said  that  by  the  civil  law 
the  bailor  for  hire  was  generally 
bound  to  keep  the  thing  in  order,  or 
in  the  state  of  repair  suitable  for  use; 
that  no  such  absolute  liability  was 
recognized  by  the  common  law;  and 
that  whether  the  bailor  or  the  bailee 
was  bound,  under  the  common  law,  to 
pay  the  ordinary  expenses  incident  to 
keeping  the  article  hired  in  a  state  of 
repair  while  in  the  custody  of  the 
bailee^  seems  to  depend  largely  on 
custom  and  usage  and  the  character 
of  the  article,  when  the  matter  is  not 
regulated  by  express  contract  between 
the  parties.    See  also,  to  a  similar  ef- 


fect, German-American  Bank  v.  Nor- 
mile  (1914)  .82  Wash.  368,  144  Pac. 
289. 

Under  the  Georgia  Code,  a  bailor  for 
hire  is  obliged  "to  keep  the  thing  in 
suitable  order  and  repair  for  the  pur- 
poses of  the  bailment."  Parker  v. 
Loving  &  Co.  (1913)  13  Ga.  App.  284, 
79  S.  E.  77. 

e.  TUustvations, 
1.  Horses  and  carriages. 

As  to  liability  of  bailor  to  invitees 
or  members  of  bailee's  family,  see  III. 
infra. 

The  rule  that  in  the  absence  of  spe- 
cial contract,  or  patent  defects,  a  bail- 
or for  hire  impliedly  warrants  that 
the  subject  of  the  bailment  is  suitable 
for  the  purpose  known  to  be  intended, 
is  especially  applicable  in  cases  of  the 
hiring  of  a  horse  frotn  a  liveryman. 
Most  of  the  cases  cited  under  I.  a,  su- 
nra,  in  support  of  the  rule,  were  case» 
of  this  kind.  And  the  rule  is  well  set- 
tled by  the  authorities  that,  in  the 
ordinary  contract  of  this  character,  a 
liveryman,  or  other  person  who  lets  a 
horse  for  hire,  is  under  an  obligation, 
sometimes  spoken  of  as  an  implied 
warranty,  to  furnish  a  reasonably  safe 
animal  for  the  purpose  known  tp  be 
intended,  and  for  a  failure  to  use  due 
care  to  discover  dangerous  propensi- 
ties in  such  animals,  or  to  disclose 
them  to  the  hirer,  he  may  be  held 
liable  for  damages  due  to  the  exercise 
thereof. 

United  States.  —  Huntoon  v.  Trum- 
bull (1880)  2  McCrary,  314,  12  Fed. 
844  (doctrine  recognized). 

Arkansas.  —  Dickie  v.  Henderson 
(1910)  95  Ark.  78,  128  S.  W.  561. 

Georgia.  —  Cooper  v.  Layson  Bres. 
(1914)  14  Ga.  App.  134,  80  S.  B.  666, 
8  N.  C.  C.  A.  718. 

Kentucky.— Nisbet  v.  Wells  (1903) 
25  Ky.  L.  Rep.  511,  76  S.  W.  120. 

Maine.  —  Windle  v.  Jordan  (1883) 
75  Me.  149. 

Massachusetts.  —  Home  v.  Meakin 
(1874)  115  Mass.  326. 

New  York.— Kissam  v.  Jones  (1890) 
56  Hun,  432,  10  N.  Y.  Supp.  94. 

Pennsylvania. — Conn  v.  Hunsberger 
(1909)  224  Pa.  154,  25  L.RJL(NA) 
372,  132  Am.  St.  Rep.  770,  73  Atl.  324, 
16  Ann.  Cas.  504. 
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Enirland. — Fowler  v.  Lock  (1872)  L« 
R.  7  C.  P.  272,  affirmed  in  (1874)  L.  R. 
10  C.  P.  90. 

Other  cases,  such  as  Chew  v.  Jones 
(1847)  10  L.  T.  (Eng.)  231,  although 
not  actions  for  personal  injuries,  sup- 
port the  doctrine  that  if  a  horse  and 
carriage  is  let  for  hire  for  the  pur- 
pose of  a  particular  journey,  the  party 
letting  the  same  impliedly  warrants 
that  they  are  fit,  proper,  and  compe- 
tent for  the  journey. 

A  liveryman  who  lets  a  horse  im- 
pliedly engages  that  he  knows,  or  has 
exercised  reasonable  care  to  ascertain, 
the  habits  of  his  horses,  and  that  the 
horse  which  he  lets  is  safe  and  suit- 
able for  the  purpose  intended.  Conn 
V.  Hunsberger  (1909)  224  Pa.  154,  25 
L.R.A.(N.S.)  372;  132  Am.  St.  Rep. 
770,  73  Atl.  824,  16  Ann.  Cas.  504. 

And  the  hirer  of  a  horse  or  vehicle 
from  a  liveryman  has  the  right  to  de- 
mand of  the  latter  that  he  use  such 
care  in  supplying  a  horse  or  carriage 
as  a  reasonably  prudent  man  exercises 
in  the  conduct  of  his  own  business 
affairs.    Ibid. 

In  the  syllabus  by  the  court  in  Coop- 
er V.  Layson  Bros.  (1914)  14  Ga.  App. 
134,  8  N.  C.  C.  A.  718,  80  S.  E.  666,  the 
rule  is  laid  down  that  "livery-stable 
keepers  who  let  animals  for  hire  are 
bound  only  to  exercise  ordinary  care 
and  diligence  in  providing  an  animal 
suitable  for  the  purpose  for  which  it 
is  hired." 

It  is  the  duty  of  a  livery-stable  keep- 
er to  inform  himself  of  the  habits  and 
disposition  of  the  horses  which  he 
keeps  in  his  stable  for  hire.  Conn  v. 
Hunsberger  (Pa.)  supra;  Lynch  v. 
Richardson  (1895)  163  Mass.  160,  47 
Am.  St  Rep.  444,  39  N.  E.  801. 

And  a  livery-stable  keeper  who  lets 
a  vicious  horse,  knowing  that  it  is  un- 
safe, is  bound  to  communicate  such 
fact  to  the  hirer.  White  v.  Steadman 
[1913]  3  K.  B.  (Eng.)  340,  109  L.  T. 
N.  S.'249,  82  L.  J.  K.  B.  N.  S.  846,  29 
Times  L.  R.  563;  Kissam  v.  Jones 
(1890)  56  Hun,  432,  10  N.  Y.  Supp. 
94;  Campbell  v.  Page  (1870)  67  Barb. 
(N-  Y.)  113. 

And  a  statement  to  the  hirer  that 
the  horse  is  all  right,  ''only  a  little 
fikeery/'  to  ''look  out" '  for  him,  and  to 


keep  a  taut  rein  on  him,  is  not  notice 
to  the  hirer  that  the  horse  has  a  dan-^ 
gerous  habit  of  turning  around  in  the 
road.  Kissam  v.  Jones  (N.  Y.)  supra. 
The  court  said :  "The  defendant  hired 
this  horse  to  the  plaintiff,  and  gave 
him  no  notice  of  any  vicious  propen- 
sity, when  he  knew  that- the  horse  had 
the  habit  of  turping  around  in  the 
road,  than  which  nothing  can  be  more 
dangerous.  .  .  .  When  the  defend- 
ant hired  this  horse  to  the  plaintiff, 
the  law  cast  upon  him  the  duty  and 
obligation  to  give  the  plaintiff  a  horse 
that  was  manageable  and  safe.  The 
law  is  that  the  defendant  warranted 
the  horse,  wagon,  and  harness  to  be 
fit  for  the  use  contemplated ;  and  such 
warranty  is  always  implied  where  the 
quality  or  fitness  of  the  article  for  the 
use  specified  is  not  visible,  and  the  de- 
fect is  not  discernible  by  an  ordinary 
observer.  The  keeper  of  a  livery 
stable,  engaged  in  the  business  of  let- 
ting carriages  and  horses  on  hire,  is 
bound  to  furnish  a  customer  with  a 
carriage  and  harness  reasonably 
strong,  safe,  and  secure  for  the  pur- 
poses of  the  journey." 

In  an  action  by  the  hirer  of  a  horse 
for  damages  for  injuries  resulting 
from'  a  kick  by  it,  where  there  was  evi- 
dence that  it  was  accustomed  to  kick, 
and  that  the  habit  was  known  to  the 
owner's  agent  who  let  it,  it  was  held 
in  Campbell  v.  Page  (N.  Y.)  supra, 
that  the  bailor  would  be  liable  for  the 
damages  sustained  if  he  failed  to  in.- 
form  the  bailee  thereof,  and  that,  the 
evidence  being  conflicting  as  to  wheth- 
er such  information  was  given,  a  ver- 
dict for  the  bailee  would  not  be  set 
aside. 

And,  although  an  action  against 
third  parties  for  negligently  leaving 
beside  a  highway  machinery  which 
frightened  the  horse,  attention  is 
called  to  Huntoon  v.  Trumbull  (1880) 
2  McCrary,  314,  12  Fed.  844,  in  which 
it  was  said  that  a  liveryman  is  bound 
to  keep  safe  horses,  or  fully  disclose 
the  character  of  the  horse  to  the  driv- 
er at  the  time  of  letting  it;  and  that 
he  may.  be  responsible  for  wrongful 
acts  in  this  particular. 

But  one  hiring  a  harse  from  a  livery- 
man,  knowing  of  its  vicious  habits. 


780 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  AX.R. 


assumes  the  risk  of  injury  therefrom. 
Conn  v.  Hunsberger  (1909)  224  Pa. 
154,  26  L.R.A.  (N.S.)  372,  132  Am.  St. 
Rep.  770,  73  Atl.  324,  16  Ann.  Gas.  504. 

And  a  liveryman  who  is  sued  for 
damages  by  the  hirer  of  a  horse,  who 
has  sustained  injuries  because  of  its 
alleged  viciousness,  may  show  as  a 
defense  that  the  conduct  of  the  ani- 
mal was  occasioned  by  the  hirer,  or  by 
the  happening  of  an  event  which 
would  cause  such  conduct  by  a  gentle 
or  well-trained  horse,  and  one  not 
having  a  vicious  habit.    Ibid. 

That  the  hirer  of  a  horse  sets  put  a 
special  warranty  of  gentleness  in  his 
complaint,  in  an  action  to  recover  dam* 
ages  for  injuries  caused  by  its  alleged 
vicious  conduct,  will  not  prevent  his 
recovery  on  an  implied  warranty  aris- 
ing from  the  contract  of  hiring,  if  he 
sufficiently  sets  out  the  contract  out 
of  which  such  implied  warranty  arises. 
Ibid.  In  this  connection,  see  Moriarty 
V.  Porter  (N.  Y.)  under  I.  c,  3,  infra. 

It  was  held  also  in  Conn  v.  Huns- 
berger (Pa.)  supra,  that  the  action 
might  be  brought  either  for  breach  of 
the  liveryman's  implied  warranty  to 
furnish  a  safe  animal,  or  in  tort  for 
his  negligent  failure  to  do  so. 

Defects  in  oarrlage  and  harness  in  gen- 
eraL 

The  rule  of  implied  warranty  of  fit- 
ness applies  also  with  respect  to  con- 
tracts of  hiring  of  carriages  or  har- 
ness, although,  as  in  other  classes  of 
cases  cited  in  the  note,  it  does  not  ap- 
pear that  this  is  an  absolute  warranty, 
but  rather  an  undertaking  that  due 
care  has  been  taken  to  make  an  ex- 
amination, and  that  there  are  no  de- 
fects which  such  an  examination 
would  disclose.  The  cases  do  not, 
however,  fully  state  the  rule  in  all 
instances. 

One  who  lets  a  carriage  for  hire 
impliedly  warrants  that  it  is  fit  for 
the  purpose  for  which  it  is  hired. 
Jones  V.  Page  (1867)  15  L.  T.  N.  S. 
(Eng.)  619. 

So,  a  proprietor  of  a  stagecoach,  it 
was  held  in  Bremner  v.  Williams 
(1824)  1  Car.  &  P.  (Eng.)  414,  28  Re- 
vised Rep.  782,  warrants  to  the  public 
that  his  coach  is  equal  to  the  journey 
it  undertakes,  and  it  is  his  duty  to 


examine  it  previous  to  the  commence- 
ment of  every  journey. 

And  it  was  said  in  Jones  v.  Page 
(Eng.)  supra,  that  it  is  negligence  for 
one  to  let  out  a  carriage  to  convey  a 
number  of  persons,  or  a  quantity  of 
merchandise,  without  previously  tak- 
ing care  to  ascertain  that  it  is  reason- 
ably safe. 

The  owner  of  a  coach  who  lets  it 
out  for  hire  owes  a  duty  to  exercise 
reasonable  care  in  providing  a  convey- 
ance fit  for  the  purpose  for  which  it 
is  hired.  Glenn  v.  Winters  (1896)  17 
Misc.  597,  40  N.  Y.  Supp.  659. 

In  an  action  for  damages  due  to  the 
breaking  of  an  axle  of  a  buggy  hired 
by  the  plaintiff  from  the  defendant,  a 
liveryman,  while  the  buggy  was  being 
driven  along  a  level'  street,  an  exami- 
nation showing  that  there  was  an  old 
break  of  the  axle  extending  half 
through  it,  while  there  was  no  evi- 
dence of  an  inspection  of  the  buggy, 
except  of  the  most  casual  character, 
before  it  was  taken  out  for  the  trip, 
it  was  held  in  Denver  Omnibus  &  Cab 
Co.  V.  Madigan  (1912)  21  Colo.  App. 
131,  120  Pac.  1044,  that  it  was  for  the 
jury  to  determine  whether  or  not  the 
accident  occurred  by  reason  of  a  de- 
fect in  the  vehicle  at  the  time  it  was 
hired,  whether  such  defect  was  known 
to  the  defendant,  or  could  have  been 
known  by  him  by  the  exercise  of  that 
care  and  diligence  required  by  the 
law,  and  whether  the  pre-existing  de- 
fect was  the  proximate  cause  of  the 
injury;  and  a  judgment  for  the  plain- 
tiff for  damages  was  sustained. 

There  would  seem  to  be  no  apparent 
distinction,  it  was  said  in  Denver 
Omnibus  &  Cab  Co.  v.  Madigan  (Colo.) 
supra,  between  the  duty  of  a  livery- 
stable  keeper  in  the  letting  his  vehicle 
for  hire,  and  that  of  a  stagecoach  own- 
er in  the  carrying  of  passengers,  in 
so  far  as  that  duty  relates  to  the  safe- 
ty of  the  vehicle. 

And  as  representing  a  class  of<cases 
not  involving  the  relation  of  bailor 
and  bailee,  but  instructive  on  the  pres- 
ent ^question,  attention  is  called  to 
Ingalls  V.  Bills  (1845)  9  Met.  (Mass.) 
1,  43  Am.  Dec.  346,  9  Am.  Neg.  Cas. 
426,  where  a  passenger  on  a  stage- 
coach was  injured  by  the  breaking  of 
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the  axle,  which  the  evidence  tended  to 
show  was  due  to  a  secret  defect  in  the 
forgin^f  of  the  iron,  not  discoverable 
by  the  most  careful  examination.  The 
court  took  the  view  'that  carriers  of 
passengers  for  hire  are  bound  to  use 
the  utmost  care  and  diligence  in  the 
providing  of  safe,  sufficient,  and  suit- 
able coaches,  harnesses,  horses,  and 
coachmen,  in  order  to  prevent  those 
injuries  which  human  care  and  fore- 
sight can  guard  against;  and  that  if 
an  accident  happens  from  a  defect  in 
the  coach  which  might  have  been  dis- 
covered and  remedied  upon  the  most 
careful  ^and  thorough  examination  of 
the  coach,  such  accident  must  be 
ascribed  to  negligence,  for  which  the 
owner  is  liable  in  case  of  injury  to  a 
passenger  happening  by  reason  of 
such  accident.  On  the  other  hand, 
where  the  accident  arises  from  a  hid- 
den and  internal  defect,  which  a  care- 
ful and  thorough  examination  would 
not  disclose,  and  which  could  not  be 
guarded  against  by  the  exercise  of  a 
sound  judgment  and  the  most  vigilant 
oversight,  then  the  proprietor  is  not 
liable  for  the  injury,  but  the  misfor- 
tune must  be  borne  by  the  sufferer,  as 
one  of  that  class  of  injuries  for  which 
the  law  can  afford  no  redress  in  the 
form  of  a  pecuniary  recompense." 

See  also  Payne  v.  Halstead  (1892) 
44  111.  App.  97,  an  action  for  damages 
due  to  the  capsizing  of  a  coach  in 
which  the  plaintiff  was  a  passenger, 
hired  from  the  defendant,  who  fur- 
nished the  driver,  holding  that  the 
trial  court  had  erroneously  treated  the 
defendant's  liability  as  that  of  a  com- 
mon carrier.  The  court  stated  that  a 
livery-stable  keeper  who  lets  his  team 
and  vehicle,  accompanied  by  a  driver 
of  his  own  selection,  for  hire,  to  go 
upon  a  particular  journey,  is  at  most 
a  private  carrier  for  hire,  and  that 
such  a  carrier  may  discharge  himself 
from  liability  for  accident  by  showing 
that  he  exercised  the  usual  skill,  care, 
and  diligence  ordinarily  exercised  by 
those  engaged  in  the  same  pursuit,  to 
furnish  a  safe  coach,  harness,  and 
horses,  and  a  competent  and  careful 
driver. 

A  higher  degree  of  care  on  the  part 
of  the  bailor  than  the  authorities  gen- 


erally require  seems  to  be  imposed  in 
Hyman  v.  Nye  (1881)  L.  R.  6  Q.  B. 
Div.  (Eng.)  685,  where  the  plaintiff 
hired  a  carriage  from  the  defendant, 
who  was  in  the  business  of  letting  car- 
riages for  hire,  and  during  the  journey 
the  plaintiff  was  injured  because  of 
the  breaking  of  a  bolt  in  the  .under 
part  of  the  carriage ;  and  it  was  held 
that  too  low  a  degree  of  care  was  im- 
posed on  the  defendant  by  an  instruc- 
tion to  the  effect  that,  if  in  /the  jury's 
opinion  the  defendant  took  all  reason- 
able care  to  provide  a  fit  and  proper 
carriage,  their  verdict  ought  to  be  for 
him.  It  was  said  by  Lindley,  J. :  "Be- 
ing thus  directed,  the  jury  found  a 
verdict  for  the  defendant;  and  in  par- 
ticular they  found  that  the  carriage 
was  reasonably  fit  for  the  purpose  for 
which  it  was  hired,  and  that  the  de- 
fect in  the  bolt  could  not  have  been 
discovered  by  the  defendant  by  ordi- 
nary care  and  attention.  .  .  .  The 
substance  of  the  complaint  against  the 
direction  to  the  jury  is  that  it  was 
too  favorable  to  the  defendant,  inas-. 
much  as  the  judge  did  not  sufficiently 
explain  the  degree  of  care  which  the 
defendant  was  bound  to  take,  and  the 
jury  were  led  to  believe  that  the  de- 
fendant was  not  liable  for  defects  of 
which  he  knew  nothing,  and  which- 
were  not  discoverable  by  him  by  ordi- 
nary care  and  attention.  ...  A 
careful  study  of  these  authorities 
leads  me  to  the  conclusion  that  the 
learned  judge  at  the  trial  put  the  duty 
of  the  defendant  too  low.  A  person 
who  lets  out  carriages  is  not,  in  my 
opinion,  responsible  for  all  defects, 
discoverable  or  not;  he  is  not  an  in- 
surer against  all  defects;  nor  is  he 
bound  to  take  more  care  than  coach 
proprietors  or  railway  companies  who 
provide  carriages  for  the  public  to 
travel  in;  but  in  my  opinion,  he  is 
bound  to  take  as  much  care  as  they; 
and  although  not  an  insurer  against 
all  defects,  he  is  an  insurer  against 
all  defects  which  care  and  skill  can 
guard  against.  His  duty  appears  to 
me  to.  be  to  supply  a  carriage  as  fit 
for  the  purpose  for  which  it  is  hired 
as  care  and  skill  can  render  it;  and 
if,  whilst  the  carriage  is  being  prop- 
erly used  for  such  purpose,  it  breaks 
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down,  it  becomes  incumbent  on  the 
person  who  has  let  it  out  to  show  that 
the  breakdown  was,  in  the  proper 
sense  of  the  word,  an  accident  not 
preventable  by-  any  care  or  skill.  If 
he  can  prove  this  ...  he  will  not 
be  liable;  but  no  proof  short  of  this 
will  exonerate  him.  Nor  does  it  ap- 
pear to  me  to  be  at  all  unreasonable 
to  exact  such  vigilance  from  a  person 
who  makes  it  his  business  to  let  out 
carriages  for  hire.  As  between  him 
and  the  hirer,  the  risk  of  defects  in 
the  carriage,  so  far  as  care  and  skill 
can  avoid  them,  ought  to  be  thrown  on 
the  owner  of  the  carriage.  The  hirer 
trusts  him  to  supply  a  fit  and  proper 
carriage ;  the  lender  has  it  in  his  pow- 
er not  only  to  see  that  it  is  in  a  proper 
state,  and  to  keep  it  so,  and  thus  pro- 
tect himself  from  risk,  but  also  to 
charge  liis  customers  enough  to  cover 
his  expenses.  Such  being,  in  my  opin- 
ion, the  law  applicable  to  the  case, 
it  follows  that  the  direction  given  to 
the  jury  did  not  go  far  enough,  and 
that  it  was  not  sufficient,  in  order  to 
exonerate  the  defendant  from  liability, 
for  him  to  prove  that  he  did  not  know 
of  any  defect  in  the  bolt,  had  no  rea- 
son to  suppose  it  was  weak,  and  could 
not  see  that  it  was,  by  an  ordinary 
inspection  of  the  carriage." 

The  duty  of  the  liveryman  in  pro- 
viding harness,  it  was  held  in  Logan 
V.  Hope  (1913)  139  Ga.  589,  77  S.  E. 
809,  is  to  use  ordinary  care  to  furnish 
suitable  harness  for  the  driving  and 
control  of  the  horses  hired. 

In  an  action  to  recover  for  injuries 
caused  by  being  thrown  from  a  vehicle 
hired  by  the  plaintiff  from  the  defend- 
ant, where  it  was  alleged  that  the. de- 
fendant furnished  defective  harness 
which  had  been  broken,  and  which 
was  tied  together  with  a  cotton  string, 
so  that  while  driving  along  the  road 
in  the  usual  manner,  and  without  fault 
on  the  plaintiff's  part,  the  string  broke 
and  the  tongue  of  the  vehicle  dropped 
to  the  ground,  the  court  in  Parker  v. 
Loving  &  Co.  (1913)  13  Ga,  App.  284, 
79  S.  E.  77,  held  that  the  question 
whether  the  plaintiff  should  have  dis- 
covered the  defect,  and  was  guilty  of 
such  negligence  in  using  the  harness 
in  this  condition   as  would  preclude 


recovery  for  the  injury,  was  a  question 
of  fact  for  the  jury,  stating:  "It  can- 
not be  said  as  a  matter  of  law  that, 
simply  because  a  piece  of  harness  was 
tied  with  a  string,  the  person  to  whom 
it  was  hired  is  guilty  of  such  negli- 
gence in  using  it  as  would  defeat  his 
right  to  recover  for  damage  of  which 
the  defective  harness  was  the  proxi- 
mate cause.  The  question  whether,  in 
the  exercise  of  ordinary  care,  he  ought 
to  have  discovered  the  defect,  and. 
whether,  if  he  had  discovered  it  and 
that  the  harness  had  been  repaired  hw 
means  of  a  string,  he  was  still  guilty 
of  negligence  in  using  it  in  this  con- 
dition, were  both  questions  of  fact, 
neither  of  which  could  be  resolved 
against  him  as  a  matter  of  law." 

Where,  in  an  action  against  a  livery- 
stable  keeper  for  injuries  due  to  de- 
fective harness,  the  court  instructed 
the  jury  that  it  was  the  duty  of  the 
defendant  to  use  reasonable  care  in 
the  selection  of  a  safe  harness,  and 
that  reasonable  care  meant  that  de- 
gree of  care  exercised  by  an  ordinarily 
careful  and  prudent  person  acting  in 
similar  relations,  it  was  held  that  an 
instruction  was  not  prejudicial  error, 
even  though  not  entirely  accurate, 
that  a  livery-stable  keeper  is  freed 
from  liability  for  an  accident,  by  show- 
ing that  he  exercised  ''the  usual  skill, 
care,  and  diligence  ordinarily  exer- 
cised by  livery-stable 'keepers."  Dem- 
ing  v.  Johnson  (1908)  80  Conn.  553, 
69  AtL  347.    See  this  case  also  infra. 

Deviation  from  route. 

For  injuries  due  to  a  defective  har- 
ness, the  hirer  of* a  horse  from  a 
livery-stable  keeper  may  recover  dam- 
ages, notwithstanding  the  fact  that  the 
accident  occurred  while  he  was  driv- 
ing on  a  different  road  from  that  spec- 
ified in  the  contract  of  hiring,  if  the 
breach  of  the  contract  did  not  con- 
tribute to  cause  the  accident.  Deming 
V.  Johnson   (Conn.)   supra. 

But  an  instruction  was  held  in  Dem- 
ing V.  Johnson  (Conn,)  supra,  not  er- 
roneous, that  if  the  jury  found  that 
the  horse  was  easily  frightened  in 
proximity  to  automobiles,  and  the 
plaintiff  had  knowledge  of  this  fact, 
and  drove  on  a  road  not  contemplated 
in  the  contract  of  hiring,  which  was 
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more  traveled  by  automobiles  than  was 
contemplated  therein,  and  that  if,  on 
driving  on  such  road,  the  plaintiff 
came  in  proximity  to  an  automobile, 
causing  the  accident^  the  verdict 
should  be  for  the  defendant. 

Kmo«rIeda«  or  ateana  mt  knowledge  of 
dofoots;  duo  care. 

See  also  cases  cited  supra,  under 
this  subdivision,  and  under ''Burden  of 
proof,"  infra. 

Whether  the  bailor  had  knowledge, 
or  probable  cause  for  knowledge,  of 
the  dangerous  propensities  of  the  ani- 
mal hired,  has  been  held  to  be  the 
proper  test  in  actions  for  injuries  to 
third  parties,  due  to  the  exercise  of 
such  propensities,  but  not  in  actions 
for  injuries  to  the  bailee,  the  test  in 
the  latter  class  of  actions  iDeing  wheth- 
er there  was  a  failure  to  exercise  due 
care  to  furnish  a  suitable  animal. 

Thus,  for  injuries  to  a  person  on  a 
public  highway  by  vicious  or  danger- 
ous horses  hired  to  a  customer  by  a 
liveryman,  the  owner,  it  was  held  in 
Logan  v.  Hope  (1913)  189  Ga.  589,  77 
S.  E.  809,  is  liable  if  he  knew,  or  had 
reasonable  ground  for  knowing,  of  the 
vicious  or  dangerous  propensities,  and 
was  wanting  in  ordinary  care  for  the 
protection  of  the  public  against  in^ 
juries  from  their  exercise.  And  an  in- 
struction was  held  not  an  accurate 
statement  of  the  law  that  ''if  the 
horses  were  not  reasonably  gentle  and 
safe,  or  lines  were  not  reasonably 
strong  and  secure  for  the  use  intended, 
and  the  defendant  knew  it»  or  could 
by  the  exercise  of  ordinary  care  have 
known  it,  then  the  plaintiff  can  re- 
cover unless  those  driving  the  horses 
were  negligent,  and  were  the  proxi-- 
mate  cause  of  the  injury.'' 

But  while  knowledge  or  reasonable 
ground  for  knowledge  that  an  animal 
hired  was  vicious  was  considered  in 
Cooper  V.  Layson  Bros  (1914)  14  6a« 
App.  184,  80  S.  E.  666,  8  N.  C.  C.  A. 
718,  essential  to  recovery  for  injuries 
caused  by  such  animal  to  a  third  per- 
aon  who  seeks  damages  therefor 
against  the  owner,  the  court  laid  down 
the  rule  that,  as  respects  the  owner's 
liability  for  injuries  to  the  bailee, 
proof  of  scienter  is  not  essential,  but 
it  is  only  necessary  that  it  should  ap- 


pear that  the  injury  resulted  from  the 
animal's  dangerous  or  vicious  char- 
acter, and  that  the  owner  was  lacking 
in  ordinary  care  and  diligence  in  fur- 
nishing an  animal  unsuited  for  the 
purposes  for  which  it  was  hired. 

And  Conn  v.  Hunsberger  (1909)  224 
Pa.  154,  25  L.R.A.(N.S.)  372,  132  Am. 
St.  Rep.  770,  73  Atl.  324,  16  Ann.  Gas. 
604,  is  to  the  effect  that  an  action 
against  a  liveryman  by  the  hirer  of  a 
horse,  for  damages  due  to.  injuries 
sustained  by  its  alleged  yiciousness, 
is  not  of  that  class  of  cases  in  which 
it  is  held  that,  before  a  person  who 
has  been  injured  by  a  vicious  animal 
can  recover  against  the  owner,  he 
must  show  that  the  owner  knew,  or 
had  reasonable  cause  to  know,  of  its 
vicious  propensities;  in  the  former 
cases,  the  liability  rests  on  contract 
and  an  implied  warranty  that  the  ani- 
mal hired  is  free  from  defects  render- 
ing it  unsuitable  for  the  purpose  for 
which  it  was  hired. 

The  keeper  of  a  livery  stable  does 
not,  by  letting  a  horse,  warrant  it  to 
be  free  from  defects  of  which  he  has 
no  knowledge,  and  which  he  could  not 
have  discovered  by  the  exercise  of  due 
care,  so  as  to  render  himself  liable 
for  an  injury  to  the  hirer  caused 
by  such  defect.  Copeland  y.  Draper 
(1893)  157  Mass.  658*  19  LJI.A.  283, 
34  Am.  St.  Rep.  314,  32  N.  E.  944. 

And  a  liveryman  is  not  liable  for 
injuries  due  to  defects  in  carriages 
which  he  lets  for  hire,  which  he  is  not 
aware  of,  and  which  he  could  not  have 
discovered  by  the  most  careful  exami- 
nation. Hadley  v.  Cross  (1861)  34  Vt, 
586,  80  Am.  Dec.  699  (where  the  in- 
jury was  due  to  the  breaking  of  a 
spring  of  a  wagon  hired  by  the  plain- 
tiff from  the  defendant). 

So,  whiether  or  not  a  livery-stable 
keeper  was  liable  to  a  patron  for  an 
injury  due  to  a  defect  in  the  neck 
yoke  of  the  carriage  furnished  by  him 
was  held  in  Stanley  v.  Steele  (1905)' 
77  Conn.  688,  69  L.R.A.  561,  60  Atl. 
640,  2  Ann.  Cas.  342,  18  Anu  Neg.  Rep. 
20,  to  depend  upon  whether  the  defect 
'was  discoverable  by  the  exercise  of 
such  care  as  is  usually  exercised  by 
persons  of  ordinary  prudence  in  the 
conduct   of   such    business.     Livery* 
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stable  keepers,  it  was  held,  are  not 
within  the  rule  that  common  carriers 
of  passengers  are  bound  to  exercise 
extraordinary  care  for  the  safety  of 
their  passengers. 

But  it  is  the  duty  of  a  liveryman 
to  furnish  a  horse  without  a  vicious 
and  dangerous>  habit,  such  as  that  of 
kicking  and  running,  and  if  he  knows 
of  the  existence  of  the  habit,  or  if,  by 
the  exercise  of  reasonable  care  to  as- 
certain whether  the  horse  is  suitable 
for  the  purpose  intended,  he  should 
have  known  that  it  was  dangerous,  he 
is  liable  for  such  injuries  as  result 
from  his  wrongful  conduct.  Lynch  v. 
Richardson  (1895)  163  Mass.  160,  47 
Am.  St.  Rep.  444,  39  N.  E.  801. 

And  it  was  held  error,  in  Lynch  v. 
Richardson  (Mass.)  supra,  for  the 
trial  court  to  rule  that  the  plaintiff 
was  not  entitled  to  recover,  in  an  ac- 
tion for  injury  from  a  horse  hired 
from  the  defendant,  on  the  ground 
merely  that  the  defendant  did  not 
know  that  the  horse  was  vicious, 
where  there  was  evidence  tending  to 
show  that  he  had  owned  the  horse  be- 
tween one  and  two  years,  that  it  had  a 
habit  of  viciously  kicking  and  trying 
to  run  away  when  started  for  home, 
after  it  had  been  kept  out  for  some 
time,  aiid  that  the  injury  in  this  in- 
stance resulted  from  this  vicious 
habit. 

So,  where  a  horse  hired  by  the  plain- 
tiff from  the  defendant  ran  away, 
causing  the  injury  in  question,  it  was 
held  in  Nisbet  v.  Wells  (1903)  25  Ky. 
L.  Rep.  511,  76  S.  W.  120,  that  the 
court  correctly  instructed  the  jury 
that  it  was  the  duty  of  the  defendant 
to  furnish  a  reasonably  safe  horse, 
and  if  the  one  furnished  was  not  rea- 
sonably safe  for  the  purpose,  and  the 
fact  was  known  to  him  at  the  time  of 
the  hiring,  or  could  have  been  known 
to  him  at  such  time  by  ordinary  care, 
and  if  the  injury  resulted  from  the 
fact  that  the  horse  was  not  reasonably 
safe  for  the  purpose  for  which  he  was 
hired,  the  jury  should  find  for  the 
plaintiff,  unless  the  injuries  were  the 
result  of  his  own  fault  or  negligence. 

The  implied  warranty  of  a  livery- 
stable  keeper  as  to  horses  which  he 
lets    is    against    defects    or    vicious 


habits  of  which  he  knows,  or  by  the 
exercise  of  proper  care  could  know; 
and  if  he  fails  to  exercise  such  care, 
and  the  animal  occasions  injury  to 
the  hirer,  the  liveryman  will  not  be 
relieved  from  liability,  though  he  did 
not  actually  know  that  the  horse  was 
unsuitable  for  the  service  intended. 
Conn  V.  Hunsberger  (1909)  2^4  Pa. 
154,  25  L.R.A.(N.S.)  372,  132  Am.  St 
Rep.  770,  73  Atl.  324,  16  Ann.  Gas. 
504. 

The  fact  that  the  purchaser  of  a 
horse  was  informed  by  the  man  from 
whom  he  bought  it  that  one  reason  for 
selling  the  horse  was  that  his  wife  was 
afraid  to  drive  it  was  held  in  Rump 
V.  Bresnan  (1915)  160  Wis.  179,  151 
N.  W.  251,  not  of  itself  to  charge  the 
purchaser,  as  matter  of  law,  with 
knowledge  that  the  animal  was  not 
safe  to  let  with  a  competent  man 
driver,  so  as  to  render  him  liable  to 
one  hiring  the  horse,  with  a  driver, 
for  injury  because  the  horse  became 
frightened  and  unmanageable,  on 
meeting  an  automobile.  The  jury  in 
this  case  had  found  that  the  defend- 
ant, the  owner  of  the  horse,  was  not 
chargeable  with  knowledge  of  its  un- 
suitableness,  and,  in  holding  that  the 
evidence  was  not  so  clear  as  to  war- 
rant a  change  in  respect  to  this  find- 
ing, the  court  said  that  the  defendant, 
prior  to  the  accident,  had  never  driven 
the  horse,  that  no  complaints  about  it 
had  come  to  him  from  the  drivers,  and 
that  it  might  be  that  a  horse  which  a 
woman  was  afraid  to  drive  was  not 
safe  for  a  competent  man  to  drive; 
but  that  the  court  could  not  say  that 
the  jury,  was  wrong  in  negativing  this 
-  conclusion. 

That  a  liveryman  from  whom  a 
horse  is  hired  is  liable  for  injuries  to 
the  hirer,  due  to  its  viciousness,  even 
though  the  former  did  not  know  of  its 
bad  disposition,  is  supported  by  Home 
V.  Meakin  (1874)  115  Mass.  326,  where 
the.  court  instructed  the  jury  that 
whether  the  liveryman  knew  that  the 
horse  was  unsuitable  was  immaterial; 
and,  in  sustaining  the  verdict,  it  was 
said  on  appeal  that  it  was  the  duty  of 
the  defendant,  the  liveryman,  to  fur- 
nish a  suitable  horse  for  the  purpose 
for  which  it  was  hired,  and  that  if  he 
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negligently  furnished  one  which  was 
unsuitable,  and  injury  was  occasioned 
thereby,  it  was  not  a  defense  that  he 
did  not  know  that  the  horse  was  un- 
suitable. 

Habits  Bot  ordinarily  daneerous. 

It  was  held  in  Keshan  v.  Gates 
(1873)  2  Thomp.  &  C.  (N.  Y.)  288,  that 
the  bailor  of  a  horse  was  bound  to 
disclose  to  the  bailee  only  those  habits 
of  the  animal  which  were  ordinarily 
and  directly  dangerous  to  either  per- 
sons or  property,  and  was  not  obliged 
to  disclose  a  habit  which  the  animal 
had  of  pulling  on  its  halter,  although, 
while  an  employee  of  the  bailee  was 
attempting  to  tie  the  horse  in  a  bam, 
his  finger  was  injured  *by  the  animal's 
sudden  pulling  on  the  halter  strap. 
In  this  case,  where  the  horse  had  been 
left  by  the  owner  in  charge  of  em- 
ployees of  a  hotel  to  feed  and  groom, 
in  holding  that  for  the  injury  there 
could  be  no  recovery  from  the  owner, 
the  court  said:  '"If  the  habit  is  such 
as,  by  possibility,  may  be  injurious  if 
indulged  in,  adequate  measures  to  pre- 
vent its  indulgence  must  be  adopted. 
But  where  the  chances  of  injury  are 
so  exceedingly  small  that  careful  and 
prudent  persons  would  not  resort  to 
measures  of  protection  against  their 
occurrence,  yet  injury  does  happen, 
the  owner  is  not  liable,  although  no 
measures  of  prevention  are  taken.  An 
owner  should  give  notice  to  persons 
dealing  with  an  animal  that  has  vi- 
cious propensities,  when  he  knows  that 
serious  injury  would  he  inflicted  if  the 
animal  should  take  occasion  to  indulge 
therein.  When  a  biting  or  kicking 
horse  is  left  with  a  blacksmith  to  be 
shod,  or  with  a  hostler  to  be  groomed, 
notice  is  indispensable  to  prevent  se- 
rious and,  it  may  be,  fatal  injury.  But 
who  could  anticipate  that  the  plain- 
tiff, or  any  person,  would  have  his 
finger  in  the  position  in  which  the 
plaintiff's  was,  and  that  the  loss  of  the 
finger  would  be  the  result.  Again,  as 
it  is  impossible  for  any  person  to 
anticipate  what  injury  may,  under  a 
fortuitous  concurrence  of  circum- 
stances, be  caused  by  an  animal  in- 
dulging in  the  most  harmless  of  its 
habits,  it  would  follow  that  the  owner 
must  enter,  at  every  hotel  and«black- 
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smith  shop,  upon  an  enumeration  of 
all  the  bad  habits  of  his  horse,  or  be 
subjected  to  damages  if,  by  reason  of 
indulging  in  one  of  them,  injury 
should  result.  The  case  was  not,  in 
my  judgment,  one  in  which  the  de- 
fendant was  under  any  legal  obliga- 
tion to  notify  the  plaintiff  that  the 
horse  was  a  'puller;'  that  duty  is  im- 
posed only  when  the  habit  is  one  that 
is  ordinarily  and  directly  dangerous 
to  either  person  or  property." 

Selection  hj  or  mistake  of  Urer. 

The  mere  fact  that  one  who  hires  a 
carriage  looks  at  and  selects  a  par- 
ticular vehicle,  it  has  been  held,  will 
not  necessarily  relieve  the  one  letting 
the  same  from  liability  for  furnishing 
an  unsafe  carriage.  Thus,  in  Jones  v. 
Page  (1867)  15  L.  T.  N.  S.  (Eng.) 
619,  it  was  held  that  one  who  hired 
from  a  liveryman  a  carriage,  which 
the  hirer  selected  on  account  of  its 
size  and  capability  of  carrying  a  cer- 
tain number  of  persons,  was  not  pre- 
cluded from  recovery  of .  damages 
because  of  breach  of  an  implied  war- 
ranty of  fitness,  the  hirer  being  ex- 
onerated if  there  are  no  external  visi- 
ble defects. 

Where  there  was  evidence  that  the 
hirer  of  a  horse  from  a  liveryman  had 
by  mistake  taken  the  wrong  horse 
without  the  knowledge  or  consent  of 
the  liveryman,  supposing  the  horse 
taken  was  the  one  intended  for  him, 
an  instruction  was  requested  in  Home 
V.  Meakin  (1874)  115  Mass.  326,  in  an 
action  for  injury  due  to  the  running 
away  of  the  horse,  that  if  the  jury 
found  that  the  hirer  took  the  horse 
designed  for  another,  he  could  not  re- 
cover; but  it  was  held  that  the  court 
properly  added,  "Unless  the  jury  find 
that  the  defendant  knew  of  the  mis- 
take, and  could  have  notified  the  plain- 
tiff" thereof.  The  court  said  it  ap- 
peared that  the  parties  lived  in  the 
same  village,  and  that  if  the  defend- 
ant knew  of  the  mistake,  and  could 
with  reasonable  effort  have  notified 
the  plaintiff  of  it,  and  failed  to  do  so, 
it  must  be  inferred  that  the  defend- 
ant assented  to  any  responsibility  to 
which  he  might  be  subjected,  if  in- 
jury was  caused  by  the  fact  that  the 
horse  taken  was  unsuitable. 
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Burden  mt  proof. 

The  hirer  of  a  horse  who  is  injured 
by  it  has  the  burden  of  proving,  in 
an  action  by  him  against  the  bailor, 
that  the  latter  knew  that  the  animal 
was  vicious  and  unsuitable  for  the 
purposes  for  which  it  was  hired,  or 
by  the  exercise  of  reasonable  care 
should  have  known  this  fact.  Conn  v. 
Hunsberger  (1909)  224  Pa,  154,  25 
L.R.A.(N.S.)  372,  132  Am.  St.  Rep. 
770,  73  Atl.  324,  16  Ann.  Cas.  504. 

A  liveryman  who  seeks  to  avoid  lia- 
bility for  injury  to  the  hirer  of  a 
horse,  caused  by  its  viciousness  in 
kicking  without  cause,  assumes  the 
burden  of  proving  a  defense  set  up  by 
him  that  he  informed  the  hirer  of  such 
viciousness,  and  that  the  latter  agreed 
to  take  the  risk.  Windle  v.  Jordan 
(1-883)  75  Me.  149. 

The  burden  of  proving  that  one  who 
lets  a  horse  to  another  for  a  journey 
is  negligent  in  furnishing  an  unsafe 
animal,  without  informing  the  hirer 
of  its  vicious  habits,  rests  upon  the 
hirer  throughout  the  trial,  in  an  ac- 
tion by  him  against  the  bailor  for  in- 
juries sustained  through  the  animaFs 
viciousness;  and  hence  it  was  held  in 
Ohlweiler  v.  Lohmann  (1894)  88  Wis. 
75,  59  N.  W.  678,  erroneous  to  instruct 
the  jury  that  the  burden  of  proof  was 
upon  the  plaintiff,  as  to  a  certain  con- 
tention made  by  him  that  the  animal 
was  a  "kind  of  a  switcher,"  and  that 
she  did  not  kick  when  Bhe  caught  the 
lines  (the  injury  having  been  caused 
by  the  animal's  kicking  while  the 
plaintiff  was  driving  her) ;  and  that 
the  burden  of  proof  was  on  the  de- 
fendant as  to  a  certain  contention  on 
his  part  that  he  had  informed  the 
plaintiff  to  be  careful,  that  if  the  horse 
got  the  lines. under  its  tail  it  might 
kick;  but  that  "inasmuch  as  there  are 
but  two  versions  of  the  facts  here, — 
the  burden  of  proof  being  upon  the 
plaintiff  as  to  the  one,  and  upon  the 
defetfdants  as  to  the  other, — it  is  im- 
material, or  very  nearly  immaterial, 
how  the  burden  of  proof  lies." 

Evideaoe,  mi«oellaaooiifl. 

It  was  held  in  Nisbet  v.  Wells 
(1903)  25  Ky.  L.  Rep.  511,  76  S.  W. 
120,  that  it  was  not  error  to  permit 
the  plaintiff,  the  hirer  of  a  horse  from 


the  defendant,  to  prove  by  witnesses 
who  had  driven  the  horse  a  month  or 
so  before  the  accident  that  it  had  run 
away  with  them,  but  that  they  had  not 
communicated  this  fact  to  the  defend- 
ant, the  court  saying  that  this  evi- 
dence was  relevant  to  show  that  the 
horse  was  actually  a  dangerous  ani- 
mal, that  this  was  not  the  first  time 
it  had  so  acted,  and  that,  therefore, 
the  defendant  might  have  learned,  by 
the  exercise  of  ordinary  care,  of  its 
real  disposition. 

In  Conn  v.  Hunsberger  (Pa.)  su- 
pra, the  court  held  that  there  was  suf- 
ficient evidence  for  the  jury,  and  that 
the  court  erred  in  directing  a  verdict 
for  the  defendant,  in  an  action  by  the 
hirer  of  a  horse  against  a  liveryman 
for  damages,  where  the  plaintiff,  who 
had  been  hiring  horses  from  the  dts 
fendant  for  delivery  purposes  about 
the  city,  went  to  the  defendant's  sta- 
ble and  obtained  the  animal  in  ques- 
tion, which  had  been  purchased  by  the 
defendant  that  morning,  and  the 
plaintiff  testified  that  the  defendant 
knew  the  purpose  for  which  the  ani- 
mal was  hired,  that  he  recommended 
her  very  highly,  representing  that  she 
was  safe  and  suitable  for  the  purpose, 
and  that  he  had  purchased  her  espe- 
cially for  the  plaintiff's  use;  whereHjt 
it  appeared  that  within  half  an  hour 
after  the  hiring  the  animal  suddenly, 
without  any  apparent  cause,  began  to 
kick  violently,  and  ran  away,  causing 
the  injury  sued  for.  It  was  held  error 
to  direct  the  jury  to  find  for  the  de- 
fendant, on  the  ground  that  there  was 
no  evidence  that  the  defendant  knew, 
or  by  the  exercise  of  reasonable  care 
could  have  known,  that  the  animal  was 
unsuitable. 

But  it  was  held  that  a  nonsuit  was 
properly  granted,  where  the  plaintiff 
proved  jnerely  that  he  hired  a  horse 
and  buggy  from  the  defendant,  and 
that  shortly  after  the  journey  began, 
without  any  apparent  cause,  the  horse 
began  to  kick  and  run,  and  as  a  result 
the  plaintiff  fell  or  was  thrown  from 
the  buggy,  and  was  injured.  Cooper 
V.  Layson  Bros.  (1914)  14  Ga.  App. 
134,  80  S.  E.  666,  8  N.  C.  C.  A.  718. 
The  court  said  that  the  mere  fact  that 
on  a  particular  occasion  a  horse  being 
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driven  to  a  buggy  began  to  kick  and 
run  does  not,  without  more,  prove  neg- 
ligence on  the  part  of  the  owner  in 
furnishing  the  horse ;  that  even  if  this 
would  be  sufficient  to  show  that  the 
animal  was  one  having  dangerous  and 
vicious  propensities,  the  proof  should 
go  further,  and  show  that  the  owner 
knew  of  the  character  of  the  animal, 
or  that  by  the  exercise  of  ordinary 
care  it  could  have  known  thereof ;  that 
in  such  a  case  there  was  no  presump- 
tion of  negligence,  and  that  the  plain- 
.tiff  must  affirmatively  prove  that  the 
defendant  was  lacking  in  ordinary 
care. 

Where  the  uncontradicted  evidence 
showed  that  a  horse  hired  by  the  plain- 
tiff from  the  defendant  had  the  dan- 
gerous habit  of  turning  around  in  the 
poad,  and  that  this  caused  the  acci- 
dent for  which  the  plaintiff  sought  to 
recover  damages,  evidence  respecting 
the  "principal  characteristics," — ^that 
is,  the  general  character  or  disposi- 
tion,— of  the  horse  was  held  improp- 
erly admitted,  as  tending  to  divert  the 
attention  of  the  jury  from  the  con- 
sideration of  the  real  point  in  issue. 
Kissam  v.  Jones  (1890)  56  Hun,  432, 
10  N.  Y.  Supp.  94. 

It  was  held  in  Dickie  v.  Henderson 
(1910)  95  Ark.  78,  128  S.  W.  561,  that 
the  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  the  defendants 
(liverymen)  were  guilty  of  negligence, 
either  in  failing  to  discover  the  vice 
or  lack  of  training  of  the  horse  which 
they  hired  to  the  plaintiff,  or  in  hiring 
to  him  a  horse  which  was  not  suitable 
for  use,  where  it  appeared  that  the 
horse  ran  away  as  soon  as  the  plain- 
tiff started  on  his  journey,  and  the 
actions  of  the  animal,  according  to  the 
statements  of  the  plaintiff  and  his 
witnesses,  showed  that  he  was  with- 
out training  and  was  not  a.  gentle 
horse. 

And  although  the  injury,  it  seems, 
happened  while  the  horse  was  being 
driven,  testimony  of  witnesses  who 
did  not  attempt  to  drive  the  horse,  but 
who  had  tried  to  purchase  it  for  sad- 
dle purposes,  that  when  they  tried  to 
ride  it,  its  actions  showed  that  it  was 
unbroken,  at  least  to  the  saddle,  and 
was*  not  "bridle-wise,"  was  held  com- 


petent, as  tending  to  establish  the  fact 
that  the  horse  was  not  a  trained  horse, 
and  could  not  be  deemed  to  be  a  gentle 
one,  such  as  requested  by  the  plain- 
tiff. Dickie  v.  Henderson  (Ark.)  su- 
pra;. 

Under  the  Georgia  Code,  bailors  for 
hire  warrant  "that  the  thing  bailed  is 
free  from  any  secret  fault  rendering  it 
unfit  for  the  purposes  for  which  it  is 
hired."  Parker  v.  Loving  &  Co.  (1913) 
13  Ga.  App.  284,  79  S.  E.  77.  The 
court  said:  "Under  our  statute  the 
bailor  warrants  the  soundness  and 
suitableness  of  the  thing  bailed,  and  is 
liable  for  any  injury  or  damage  which 
may  result  from  a  latent  defect,  of 
which  the  bailee  has  no  knowledge, 
and  the  consequences  of  which  he 
could  not  avoid  by  the  exercise  of  ordi- 
nary care.  Much  more  is  it  the  duty 
of  the  bailor  to  see  that  the  thing 
bailed  is  free  frohi  patent  defects 
which  render  it  unfit  for  the  purposes 
for  which  it  is  hired.  If  the  hirer 
knows  of  the  defect,  or  in  the  exercise 
of  ordinary  care  ought  to  discover  it, 
and,  notwithstanding  this  actual  or 
implied  knowledge,  he  uses  the  thing, 
and  injury  results  on  account  of  the 
defect,  he  will  be  held  to  have  waived 
his  right  to  claim  damages,  since  by 
the  exercise  of  ordinary  care  he  could 
have  avoided  the  consequences  of  the 
bailor's  neglect.  But  what  amount  of 
care  the  bailee  ought  to  use  to  dis- 
cover the  defect  is  a  question  of  fact 
for  the  jury." 

An  instruction  to  the  effect  that  un- 
less the  jury  found  that  the  defend- 
ant, the  bailor,  was  clearly  satisfied 
that  the  animal  was  safe  without  a 
kicking  strap,  he  was  negligent  in  let- 
ting her  to  be  driven  in  a  single  har- 
ness without  one,  and  that  if  the  jury 
found  there  was  reason  to  doubt  her 
safety  without  a  kicking  strap,  they 
ought  to  find  that  it  was  negligence 
to  let  her  without  one,  was  held  erro- 
neous, in  Ohlweilerv.  Lohmann  (1894) 
88  Wis.  75,  59  N.  W.  678,  as  in  effect 
a  charge  that,  as  a  matter  of  law,  the 
failure  to  furnish  a  kicking  strap  was 
negligence  for  which  the  defendant 
was  necessarily  liable;  and  this,  it  was 
said,  was  a  clear  encroachment  upon 
the  province  of  the  jury. 
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One  who  hired  a  buggy  from  a  liv- 
eryman, who  furnished  the  driver,  and 
was  injured  during  the  journey  by  be- 
ing thrown  from  the  seat,  which  was 
not  properly  fastened,  recovered  dam- 
ages in  Erickson  v.  Barber  Bros. 
(1891)  83  Iowa,  367,  49  N.  W.  838,  but 
the  questions  discussed,  such  as  wheth- 
er the  liability  of  the  defendant  was 
that  of  a  common  carrier,  are  not  dis- 
tinctive to  the  class  of  cases  under 
consideration.  The  court  held  that 
evidence  was  properly  admitted  to 
show  the  condition  of  the  fastening, 
as  against  the  contention  that  the  wit- 
nesses did  not  see  it  at  the  time  of  the 
accident,  and  therefore  could  not  have 
known  its  condition  at  that  time, 
where  there  was  evidence  which  tend- 
ed to  show  that  it  was  in  the  same 
condition  at  the  time  of  the  accident 
as  when  observed  by  the  witnesses. 

• 

2.  Automobiles, 

An  owner  of  an  automobile  which 
was  in  such  a  bad  state  of  repair  that 
it  was  impossible  to  operate  it  except 
at  full  speed,  who  intrusted  it  to  an 
employee  of  a  repairman  to  drive  to 
his  employer's  shop  for  repairs,  was 
held  liable  in  Texas  Co.  v.  Veloz 
(1913)  —  Tex.  Civ.  App.  — ,  162  S.  W. 
377,  for  injury  to  a  traveler  on  the 
highway,  with  whom  the  machine  col- 
lided while  being  so  operated.  The 
court  took  the  view  that  it  was  imma- 
terial whether  the  operator  of  the  ma- 
chine was,  at  the  time  of  the  accident, 
an  employee  of  the  repairman  or  not, 
since  the  automobile  was  in  such  a 
condition  that  it  was  an  inherently 
dangerous  agency,  and  therefore  the 
owner  was  liable,  even  though  the  one 
to  whom  he  had  intrusted  it  was  not, 
at  the  time  of  the  injury,  his  employee. 
An  instruction  was  approved  to  the  ef- 
fect that  if  an  automobile  which  has 
broken  down  on  the  road  is  intrusted 
to  a  third  person  to  be  repaired  and 
brought  in,  and  while  being  brought 
in  an  accident  occurs,  no  liability 
would  attach  to  the  owner  for  the  acci- 
dent "unless  the  defects  in  the  ma- 
chine were  of  such  a  character  as  to 
make  it  ungovernable  and  dangerous 
to  be  run  on  the  public  road,  and  the 
party  turning  it  over  for  repairs  and 


to  be  brought  in  knew  that  these  de- 
fects made  the  machine  dangerous  to 
be  run,  or  should  have  known  of  them 
by  the  use  of  ordinary  care.  In  de- 
termining whether  this  would  be  negli* 
gence,  the  test  would  be:  Would  a 
person  of  ordinary  prudence,  under 
similar  circumstances,  have  turned 
such  a  machine  over  to  be  brought  in 
on  its  own  power?  If  so,  it  would  not 
be  negligence;  but  if  a  person  of  ordi- 
nary prudence,  under  similar  circum- 
stances, would  not  have  done  this,  it 
would  be  negligence." 

It  was  held  that  the  question  of  neg- 
ligence was  for  the  jury,  and  a  judg- 
ment for  the  plaintiff  was  affirmed, 
where  the  plaintiff  hired  an  automo- 
bile from  the  defendant,  who  fur- 
nished the  chauffeur,  and,  after  the 
machine  was  stopped  by  the  latter  oh 
a  level  highway,  it  suddenly  started, 
when  he  was  a  few  feet  away  from 
it,  although  no  one  else  had  inter- 
fered, and  caused  the  personal  injury 
sued  for.  Wallace  v.  Keystone  Auto- 
mobile Co.  (1913)  239  Pa.  110,  86  Atl. 
699.  The  court  said  this  was  a  clear 
case  for  the  application  of  the  doctrine 
of  res  ipsa  loquitur;  that  the  testi- 
mony was  ample  to  convince  the  jury 
that  the  accident  which  resulted  in  the 
death  of  the  plaintifiTs  husband,  and 
the  injury  to  herself,  would  not  have 
occurred  had  the  machine  been  in 
proper  condition,  and  the  chauffeur 
had  been  competent  and  skilful  and 
operated  it  with  proper  care;  that,  at 
least,  the  testimony  made  out  a  prima 
facie  case  of  negligence  against  the 
defendant,  and  whether  it  successful- 
ly met  such  evidence  was  a  question 
for  the  jury. 

And  in  Wallace  v.  Keystone  Auto- 
mobile Co.  (Pa.)  supra,  it  was  held 
that  a  cause  of  action  was  sufficiently 
stated  by  allegations  that  "on  account 
of  the  want  of  repair  and  defect  in 
said  automobile,  and  further,  on  ac- 
count of  the  incompetency,  unskilful- 
ness,  and  negligence  of  the  said  chauf- 
feur in  handling  and  managing  said 
automobile,"  the  automobile  started 
and  was  carelessly  and  negligently 
run  or  driven  against  a  tree,  etc.,  the 
plaintiff  not  being  obliged  to  set  out 
the  evidence  by  which  he  expected  to 
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prove  the  want  of  repair  in  the  ma- 
chine, or  the  incompetency  or  negli- 
gence of  the  chauffeur. 

For  injury  to  one  who  hired  an  auto- 
mobile from  the  night  watchman  of  a 
jrarage  keeper,  due  to  improper  equip- 
ment of  the  car  and  negligence  of  the 
chauffeur,  it  was  h^ld  in  Spradlin  v. 
Wright  Motor  Car  Co.  (1918)  178  Ky. 
772,  L.R.A.1918B,  990,  199  S.  W.  1087, 
that  the  garage  keeper  was  not  liable, 
but  the  ground  of  the  decision,  viz., 
lack  of  authority  on  the  part  of  the 
servant,  is  not  distinctive  to  the  class 
of  cases  under  consideration. 

See  also  the  reported  case  (John- 
son V.  H.  M.  BULLARD  Co.  ante,  766) 
and  Halverson  v.  Blosser  (Kan.)  un- 
der II.  infra,  where  gratuitous  lenders 
of  automobiles  were  held  not  liable  for 
damages  because  of  defects  therein. 

8.  Miscellaneous. 

'  The  owner  of  an  animal  having  vi- 
cious propensities  which  are  directly 
dangerous  is  bound  to  disclose  them, 
if  known  to  him,  to  a  bailee;  and  a 
representation  made  to  the  bailee  by 
the  bailor  of  a  vicious  animal,  that  it 
is  of  a  gentle  disposition,  when  the 
bailor  knows  to  the  contrary,  will  ren- 
der the  latter  liable  in  an  action 
against  him  by  the  bailee  for  injuries 
inflicted  upon  the  latter  by  such  ani- 
mal; at  least,  in  the  absence  of  proof 
that  the  bailee  was  chargeable  with 
knowledge  of  its  real  disposition.  Em- 
mons V.  Stevane  (1909)  77  N.  J.  L. 
570,  24  L.R.A.(N.S.)  458,  78  Atl.  544, 
18  Ann.  Cas.  812  (action  for  injury 
from  the  bite  of  a  dog  left  in  care  of 
the  plaintiff  by  its  owner) . 

And  it  was  also  held  in  Emmons  v. 
Stevane  (N.  J.)  supra,  that  if  the  vi- 
cious propensities  of  the  animal  were 
established,  there  was  no  presumption 
in  law  that  it  would  not  display  them 
toward  its  keeper  as  well  as  toward  a 
stranger. 

It  was  held  in  Talmage  v.  Mills 
(1903)  80  App.  Div.  382,  80  N.  Y.  Supp. 
637,  that  a  tenant  on  shares  who  is 
injured  by  a  vicious  bull  left  by  the 
farm  owner,  who  knows  of  the  ani- 
mal's viciousness  and  does  not  dis- 
close it,  may  recover  from  such  owner 
for  the  injuries. 

An  oil  company  which  sends  a  gaso- 


lene tank  wagon  to  a  repairer  for  re- 
pairs, knowing  of  the  presence  therein 
of  vaporized  gasolene,  which  renders 
the  making  of  the  required  repairs 
hazardous,  owes  a  duty  to  the  repairer 
to  notify  him  of  the  condition  of  the 
tank,  so  that  he  may  take  proper  pre- 
caution against  the  danger  of  injury 
incident  to  the  making  of  the  repairs ; 
and  if  he  does  not  do  so,  and,  without 
negligence  on  the  part  of  the  repairer, 
an  injury  results  to  him  from  the  ordi- 
nary use  of  hot  rivets  in  the  repair 
work,  especially  if  the  oil  company 
suggest  the  making  of  the  repairs  in 
this  manner,  it  will  be  liable  for  the 
injury.  King  v.  National  Oil  Co. 
(1899)  81  Mo.  App.  155. 

But  it  was  held  in  King  v.  National 
Oil  Co.  (Ma)  supra,  that  the  oil  com- 
pany would  not  be  liable,  if  at  the 
time  it  sent  the  tanks  to  be  repaired 
it  did  not  know  of  the  presence  there- 
in of  vaporized  gasolene  in  a  quantity 
sufficient  to  make  it  unsafe  or  danger- 
ous to  repair  the  same  with  hot  rivets. 

And  if  the  repairer  was  notified  of 
the  danger  due  to  the  presence  in  the 
tanks  of  the  vaporized  gas,  it  was  held 
not  incumbent  on  the  bailor,  the  oil 
.company,  further  to  tell  or  teach  him 
how  to  avoid  it.    Ibid. 

And  in  the  above  case  it  was  held 
that  the  evidence  showed  ample  warn- 
ing by  the  oil  company  of  the  condi- 
tion of  the  tanks,  and  that  the  injury 
was  due  to  the  fact  that  the  repairer, 
being  unable  by  examination  to  dis- 
cover the  presence  therein  of  either 
liquid  or  vaporized  gasolene,  disre- 
garded the  company's  warning  to  wash 
out  the  tanks,  and  that  the  immediate 
and  proximate  cause  of  the  injury  was 
the  plaintiff's  negligence  in  undertak- 
ing the  repairs  in  the  way  he  did. 
Ibid. 

A  bailor  of  a  bicycle  owes  the  duty 
to  furnish  a  machine  in  such  a  condi- 
tion that  it  can  safely  be  put  to  the 
use  for  which  it  is  intended.  Moriarty 
V.  Porter  (1898)  22  Misc.  536,  49  N.  Y. 
Supp.  1107.  In  this  case  the  plaintiff 
recovered  a  judgment  for  damages  for 
injuries  sustained  by  reason  of  the 
sudden  collapse,  while  in  ordinary  use, 
of  a  bicycle  leased  to  him  by  the  de- 
fendant. 
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And  the  fact  that  the  plaintiff  al- 
leged a  warranty,  which  was  denied, 
and  not  proved,  was  held  not  to  en- 
title the  defendant  to  a  dismissal  of 
the  complaint,  where  allegations  as  to 
the  defective  condition  of  the  bicycle 
were  undenied,  and  under  the  Code 
were  admitted  by  the  defendant  to  be 
true.  Moriarty  v.  Porter  (N.  Y.)  su- 
pra-  See,  in  this  connection.  Conn  v. 
Hunsberger  (Pa«)  under  I.  c,  1,  supra. 

And  the  bailor,  it  was  held,  could 
not  avoid  responsibility  by  attempting 
to  charge  the  defective  condition  of 
the  bicycle  on  the  makers  thereof,  the 
court  merely  saying  on  this  point  that 
it  availed  the  defendants  nothing  to 
show  that  they  were  merely  agents, 
since  they  alleged  that  they  were  the 
lessors  of  the  bicycle  by  virtue  of  a 
lease,  and  that  they  could  not  go  back 
of  the  lease  and  fasten  the  responsi- 
bility to  the  plaintiff  on  the  manu- 
facturer. Moriarty  v.  Porter  (N.  Y.) 
supra. 

A  contractor  who*  furnished  to  a 
subcontractor  an  engine  was  held,  in 
Smith  V.  Onderdonk  (1898)  25  Ont. 
App.  Rep.  171,  not  liable  for  injury  to 
a  servant  of  the  latter,  due  to  such 
patent  defects  as  the  lack  of  a  hand-  * 
rail. 

Although  some  authorities  treat  the 
relationship  between  a  steamship  com- 
pany, or  charterer,  and  a  stevedore,  or 
independent  contractor,  engaged  to 
load  or  unload  the  vessel,  as  one  of 
bailment  as  respects  appliances  fur- 
nished by  the  former,  such  as  der- 
ricks, hoisting  apparatus,  etc.,  the  bail- 
ment, if  it  may  be  so  termed,  is  inci- 
dental to  the  work  performed  on  the 
premises  of  the  owner  of  the  chattels, 
for  his  benefit,  and  the  principles  in- 1 
volved  are  not,  in  some  respects,  ctis- 
tinctive  to  bailment  relationships.  The 
question  presented  as  to  the  shipown- 
er's liability  for  defects  in  the  appli- 
ances furnished  to  the  stevedore,  or 
independent  contractor,  would  seem  to 
be  similar  in  principle  to  that  which 
is  presented  where  there  is  some  de- 
fect in  the  ship  itself,  or  in  its  ap- 
paratus, such  as  in  unguarded"  hatch- 
ways, defective  ladders,  etc.,  as  to 
which  there  is  clearly  no  bailment. 
And  there  are  a  great  many  other  cas- 


es of  a  similar  nature,  where  work  is 
to  be  done  on  the  owner's  premises 
by  the  use  of  appliances  or  apparatus 
furnished  by  him,  which  approach 
somewhat  closely  to  cases  involving- 
bailment  relations,  but  are  not  strict- 
ly of  the  latter  class,  and  involve  some- 
what different  principles,  as  the  duty 
of  a  master  to  furnish  safe  appliances 
or  tools  to  a  servant,  or  the  duty  of 
an  owner  of  premises  to  keep  them 
safe  for  invitees.  It  seems  sufficient 
to  call  attention  to  some  of  these  cases, 
without  exhaustive  treatment  of  them 
as  a  special  class.  The  cases  seem 
clearly  to  hold  that  the  ship,  or  its 
owner  or  charterer,  is  liable  for  negli- 
gence in  furnishing  defective  appli- 
ances to  a  stevedore,  or  his  employees- 
(substantially  all  of  the  cases  being: 
actions  by  servants  of  a  stevedore,  ofr 
independent  contractor).  The  Caro- 
lina (1886)  30  Fed.  199,  affirmed  with- 
out opinion  in  (1887)  32  Fed.  112 
(where  officers  of  ship  permitted  hoist- 
ing rope  to  be  used  after  its  insuf- 
ficiency had  been  shown  by  its  break- 
ing) ;  The  Phoenix  (1888)  34  Fed.  760 
(defective  sling)  ;  The  Serapis  (1891) 
49  Fed.  893;  Steel  v.  McNeil  (1894)  8 
C.  C.  A.  612,  23  U.  S.  App.  72,  60  Fed. 
105;  The  Elton  (1897)  31  C.  G.  A.  496,. 
42  U.  S.  App.  666,  83  Fed.  519;  Nep- 
tune Steam  Nav.  Co.  v.  Borkmann 
(1902)  55  C.  C.  A.  548,  118  Fed.  420,. 
13  Am.  Neg.  Rep.  242  (defective 
cable) ;  The  King  Gruffydd  (1904)  65 
C.  C.  A.  495,  131  Fed.  189  (negligence 
in  failure  to  inspect  cable  splice  by 
removal  of  covering,  where  unusual 
exposure  to  weather  tended  to  weaken 
it)  ;  The  Tresco  (1905)  67  C.  C.  A.  465, 
134  Fed.  819  (defective  splice  in 
cable  which  examination  by  removal 
of  covering  would  have  disclosed) ; 
The  Student  (1917)  166  C.  C.  A.  319. 
243  Fed.  807,  writ  of  certiorari  denied 
in  (1917)  245  U.  S.  658,  62  L.  ed.  534, 
38  Sup.  Ct.  Rep.  14  (injury  due  to 
working  out  of  defective  shackle  pin)  ; 
The  Emilia  S.  De  Perez  (1918)  160  C. 
C.  A.  490,  248  Fed.  480  (injury  due  to 
old  break  in  clevis,  which  an  ordi- 
narily careful  examination  would  have 
disclosed) ;  The  Bolton  Castle  (1918) 
162  C.  C.  A.  473,  250  Fed.  408  (defec- 
tive swivel  pin) ;  Gorham  v.  Cunard 
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S.  S.  Co.  (1918)  254  FeiL  716  (defec- 
tive rigging  furnished  for  loading  of 
coal)  ;  Mason  v.  Tower  Hill  Co.  (1895) 
S3  Hun,  479,  82  N.  Y.  Supp.  86  (de- 
fective  splice  in  rope) .  See  also  Keli- 
her  V.  The  Nebo  (1889)  40  Fed.  31 
(injury  due  to  breaking  of  beam,  made 
by  ship's  officers  at  stevedore's  re- 
quest) ;  and  The  William  Branfoot 
(1892)  3  a  C.  A.  155,  8  U.  S.  App.  129, 
52  Fed.  390  (fall  of  stanchion). 

Where  the  injury  was  caused  by  the 
breaking  of  a  wire  rope  furnished  to  a 
stevedore  by  a  vessel,  the  contention 
was  overruled  in  Neptune  Steam  Nav. 
Co.  V.  Borkmann  (1902)  55  C.  C.  A. 
548,  118  Fed.  420,  13  Am.  Neg.  Rep. 
242,  that  the  defect  was  such  a  latent 
one  that  there  was  no  liability  on  the 
part  of  the  steamship  company,  in 
that  the  defect  could  not  have  been 
discovered  without  removal  of  the  cov- 
ering of  the  rope,  where  it  appeared 
that  it  had  been  made  from  an  old 
hawser  under  the  supervision  of  the 
ship's  officers  only  about  three  months 
before  the  accident,  and,  if  neW  and 
in  good  condition,  should  have  sus- 
tained ten  times  the  weight  under 
which  it  broke.  The  fact  that  the 
cable  broke  under  such  a  comparative* 
ly  light  strain  was  held  sufficient  evi- 
dence of  its  weak  and  insufficient  con- 
dition. 

So  the  fact  that  a  splice  in  a  wire 
rope,  furnished  by  the  owner  of  a  boat 
to  a  stevedore,  pulled  out,  was  held 
in  Mason  v.  Tower  Hill  Co.  (1895)  83 
Hun,  479,  32  N.  Y.  Supp.  36,  to  be  suf- 
ficient evidence  of  negligence  in  fur- 
nishing an  insufficient  rope,  to  make 
out  a  prima  facie  case  against  the 
shipowner,  in  an  action  for  injury 
caused  thereby  to  an  employee  of  the 
stevedore. 

Care  in  examination  coifimensurate 
with  the  danger  from  defects  is  re- 
quired of  a  vessel  which  furnishes  to 
longshoremen  hoisting  tackle  and 
gear,  for  purposes  of  unloading  the 
ship.  The  Bolton  Castle  (1918)  162 
C.  C.  A.  473,  250  Fed.  403. 

But  if  the  apparatus  or  machinery 
furnished  to  the  stevedore  is  appar- 
ently sound  and  suitable,  and  there  has 
been  no  negligence  on  the  part  of  the 
sfaip'9  officers  or  others  furnishing  it. 


as  respects  the  duty  of  examination, 
there  is  no  liability  for  injuries  due  to 
defects;  the  obligation  of  the  ship- 
owner, or  others  in  his  place,  not  be- 
ing an  absolute  one,  but  only  a  duty  to 
use  due  care.  The  Dago  (1887)  31 
Fed.  574  (servant  of  stevedore  injured 
by  breaking  of  new  hoisting  rope) ; 
The  Drummond  (1902)  114  Fed.  976 
(injury  due  to  breaking  of  chain  on 
account  of  imperfect  welding,  not  dis- 
coverable without  strain  test  or  the 
use  of  acid  and  microscope)  ;  Johnston 
V.  Turnbull  (1903)  124  Fed.  476,  af- 
firmed in  (1904)  65  C.  C.  A.  157,  130 
Fed.  769  (evidence  held  insufficient  to 
show  negligence  in  furnishing  chain 
with  defective  weld) ;  The  Montcalm 
(1918)  249  Fed.  760  (evidence  held 
insufficient  to  show  negligence  in  fail- 
ure to  supply  suitable  guy  rope)  ;  Mc- 
Call  V.  Pacific  Mail  S.  S.  Co.  (1898) 
123  Cal.  42,  55  Pac.  706  (recognizing 
rule  of  liability  to  stevedore's  em- 
ployee, but  holding  evidence  insuf- 
ficient to  show  negligence).  See  also 
The  Menominee  (1900)  101  Fed.  136, 
where  the  injury  was  due  to  the 
breaking  of  a  rope  on  account  of  a 
ratline  becoming  in  some  unexplained 
way  wound  about  it. 

Where  a  servant  of  a  stevedore  was 
injured  by  the  breaking  of  a  rope  fur- 
nished by  the  shipowner  for  loading 
purposes,  the  court  in  The  Dago 
(1887)  31  Fed.  574,  held  there  could 
be  no  recovery  from  the  shipowner  for 
the  injury,  where  the  rope  was  new, 
and  apparently  fit  for  the  purpose  in- 
tended. 

Also  in  Riley  v.  State  Line  S.  S.  Co. 
(1877)  29  La.  Ann.  791,  29  Am.  Rep. 
349,  where  a  steamship  company  fur- 
nished an  apparently  good,  sound,  and 
new  tackle  to  a  stevedore  for  unload- 
ing a  vessel,  it  was  held  that  for  in- 
juries to  an  employee  of  the  latter, 
due  to  defects  in  the  apparatus,  the 
company  would  not  be  liable  unless 
notified  of  the  defects;  or,  at  least, 
unless  it  knew  thereof.  The  view 
was  taken  that  the  company  dis- 
charged its  obligation  if  it  fur- 
nished to  an  experienced  stevedore 
a  tackle  which  was  apparently  good 
and  sufficient,  and  satisfactory,  and 
was  not  liable  to  a  servant  of  the 
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stevedore  for  injury  received  during 
its  operation,  if  the  same  was  due  to 
defects  in  the  apparatus  which  were 
not  apparent,  and  were  not  known  to 
the  company,  but  were  perhaps  inher- 
ent in  the  metal  out  of  which  the  ma- 
chine was  cast. 

And  where  it  was  not  shown  that 
employees  of  an  elevator  company  had 
knowledge,  or  should  have  known,  that 
dust  in  the  elevator  would  decay  or 
dry-rot  Manila  rope,  it  was  held  that 
the  company  was  not  liable  to  one  who 
contracted  to  repair  the  elevator,  be- 
cause of  the  furnishing  by  such  em- 
ployees of  a  rope  thus  defective,  for 
use  by  the  contractor  in  suspending  a 
platform,  the  rope  being  apparently  in 
good  condition,  and  having  been  ex- 
amined by  the  contractor  before  being 
used.  McGregor  v.  Grand  Trunk  Ele- 
vator Co.  (1902)  129  Mich.  469,  89  N. 
W.  332. 

In  a  libel  by  a  stevedore  for  per- 
sonal injury,  caused  by  the  breaking 
of  a  hook  furnished  by  the  shipowner 
for  use  for  loading  purposes,  the  bur- 
den of  proving  that  the  shipowner  did 
not  use  ordinary  care  in  the  selection 
and  maintenance  of  the  hook  was  held 
in  The  Baron  Innerdale  (1899)  93  Fed. 
492,  to  be  upon  the  libellant;  and  the 
evidence  to  sustain  such  burden,  it 
was  said,  must  be  sufficiently  clear, 
distinct,  and  preponderating  to  con- 
vince the  court  of  negligence,  without 
resort  to  conjectures  or  surmises. 

In  connection  with  the  above  cases, 
see  Hayes  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  (1890)  150  Mass.  457,  23  N. 
E.  225,  where  a  coal  company  was  held 
liable  for  injuries  to  a  servant  of  a 
customer,  due  to  defective  appliances 
furnished  by  the  company  for  unload- 
ing by  its  customers  of  coal  from  its 
boat. 

Attention  i^  called  also  to  several 
other  cases  which  are  sometimes  re- 
ferred to  as  belonging  to  a  class  of 
bailments,  although  perhaps  they 
would  not  ordinarily  be  so  regarded. 

The  owner  of  a  dock  who  rented  it 
to  shipowners  for  the  purpose  of  re- 
pairing vessels  was  held  liable  in  Cook 
v.  New  York  Floating  Dry  Dock  Co. 
(1857)  1  Hilt.  (N.  Y.)  436,  for  per- 
sonal injury  to  a  laborer,  due  to  the 


fall  of  a  staging,  where  it  appeared 
that  such  fall  was  owing  to  the  insuf- 
ficiency of  standards  which  the  dock 
owner  had  erected  for  the  purpose  of 
attaching  the  staging,  and  to  which  he 
required  it  to  be  attached,  although 
the  staging  was  erected  by  other  par- 
ties who  were  making  the  repairs. 

And  the  owner  of  a  repair  dock,  who 
furnished  staging  for  the  painting  and 
repair  of  boats  therein,  was  held  lia- 
ble in  Heaven  v.  Pender  (1888)  L.  R. 
11  Q.  B.  Div.  503,  52  L.  J.  Q.  B.  N.  S. 
702,  49  L.  T.  N.  S.  357,  47  J.  P.  709, 19 
Eng.  Rul.  Cas.  81,  for  negligence  in 
furnishing,  as  a  part  of  the  staging,  a 
rope  which  was  scorched  and  unfit  for 
use,  because  of  which  an  employee  of 
one  who  had  contracted  with  the  own- 
er of  a  vessel  to  paint  the  same  was 
injured,  the  question  discussed  being 
chiefly  as  to  whether  the  dock  owner 
owed  a  duty  to  such  an  employee. 

In  several  cases  where  the  bailee 
has  been  compelled  to  respond  in  dam- 
ages to  one  of  his  employees,  because 
of  his  own  negligence  in  failing  to 
examine  and  discover  defects  in  the 
subject  of  the  bailment,  the  question 
has  arisen  whether  he  could  recover 
from  the  bailor  the  amount  so  paid. 

Thus,  where  the  plaintiff  hired  from 
the  defendant  sacks  for  the  known 
purpose  of  unloading  a  cargo  of  peas, 
and  one  of  the  sacks,  while  being  used 
for  this  purpose,  broke  as  it  was 
hoisted  from  the  ship,  causing  inju- 
ries to  a  workman,  for  which  the  plain- 
tiff was  compelled  to  respond  in  dam- 
ages, it  was  held  that  the  damages  so 
recovered  should  be  regarded  as  with- 
in the  contemplation  of  the  parties  at 
the  time  of  entering  the  contract  of 
hiring,  in  case  the  sacks  were  unfit 
for  the  purpose  intended,  and  that  tUe 
plaintiff  could  recover  the  amount  so 
paid  from  the  defendant,  the  bailor, 
because  of  the  breach  of  the  implied 
warranty  of  fitness.  Vogan  v.  Oulton 
(1899)  81  L.  T.  N.  S.  (Eng.)  435,  16 
Times  L.  R.  37.     • 

And  although  a  stevedore  who  had 
been  furnished  by  a  shipowner  with 
certain  apparatus  for  the  unloi^ding 
of  a  vessel  was  negligent  in  failing  to 
examine  the  same,  and  therefore  liable 
to  his  own  employees  for  a  def^t  in 
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the  apparatus,  it  was  held  in  Mow- 
bray V.  Merryweather  [1895]  2  Q.  B. 
(Eng.)  640,  65  L.  J.  Q.  B.  N.  S.  50,  14 
Reports,  767,  73  L.  T.  N.  S.  459,  44 
Week.  Rep.  49,  59-  J.  P.  804,  that>  he 
could  recover  from  the  shipowner  the 
amount  which  he  had  been  compelled 
to  pay  the  employee. 

So,  where  a  block  and  d^rick  fur- 
nished by  a  steamship  company  to  a 
stevedore  were  defective,  and  an  em- 
ployee of  the  latter  sustained  injury 
because  of  the  defect,  the  employer, 
in  Mallory  S.  S.  Co.  v.  Druhan  (1920) 
—  Ala.  App.  — ,  84  So.  874,  recovered 
from  the  steamship  company  for  dam- 
ages paid  by  him  to  the  employee,  the 
court  holding  that  the  defendant  im- 
pliedly warranted  that  the  appliance 
was  suitable  for  the  purpose  for  which 
it  was  furnished,  and  that  the  employ- 
er, notwithstanding  his  own  negli- 
gence in  not  inspecting  the  apparatus, 
might  enforce  indemnity  against  one 
who,  as  in  this  case,  was  under  obliga- 
tion to  him  to  furnish  suitable  appli- 
ances, the  breach  of  which  obligation 
caused  the  injury. 

The  principle  last  stated  is,  of 
course,  involved  in  many  cases  not 
within  the  scope  of  the  present  note, 
because  not  involving  bailment  rela- 
tions. For  example,  cited  in  the  pre- 
ceding case,  see  Boston  Woven  Hose 
&  Rubber  Go.  v.  Kendall  (1901)  178 
Mass.  232,  51  L.R.A.  781, '86  Am.  St. 
Rep.  478,  59  N.  E.  657,  9  Am.  Neg. 
Rep.  496,  holding  that  the  liability  of 
an  employer  for  injury  to  an  employee 
by  the  explosion  of  a  boiler,  on  the 
ground  of  negligence  in  failing  to  dis- 
cover the  defect  in  the  boiler  by  in- 
spection, will  not  preclude  the  em- 
ployer from  recovering  against  the 
maker  of  the  boiler,  where  the  em- 
ployer's negligence  was  induced  by 
the  warranty  or  representations  of  the 
maker.  See  also  Alaska  S.  S.  Co.  v. 
Pacific  Coast  Gypsum  Co.  (1912)  71 
Wash.  359,  128  Pac.  654,  which  sus- 
tains the  above  principle  in  a  case 
where  a  steamship  company  sought  re- 
imbursement for  an  amount  paid  in 
damages  to  an  employee  for  injury 
recdved  from  a  defective  hoisting  ap- 
paratus, belonging  to  the  defendant. 


and  operated  by  the  defendant's  em- 
ployees, at  its  wharf. 

Although  not  a  personal-injury  case, 
attention  is  called  to  Akers  v.  Over- 
beck  (1896)  18  Misc.  198,  41  N.  Y. 
Supp.  382,  involving  the  degree  of  care 
required  of  a  bailor  who  delivers  an 
article  to  another  for  work  to  be  per- 
formed upon  it,  in  inspecting  the  same, 
so  as  to  prevent  injury  to  the  bailee. 
In  this  case  a  bag  of  coffee,  containing 
a  stone  weighing  about  26  pounds  con- 
cealed in  the  center  of  thel>ag,  was 
delivered  by  the  defendant  to  the 
plaintiff  for  roasting.  The  custom  for 
a  number  of  years  had  been  for  the 
defendant  to  deliver  coffee  to  the 
plaintiff  in  bags  which,  without  ex- 
amination, were  opened  by  the  plain- 
tiff and  emptied  into  his  machine.  The 
coffee  was  purchased  by  the  defendant 
from  a  coffee  broker,  who  delivered 
it  to  the  plaintiff.  It  was  held  that 
the  defendant's  only  duty  was  to  ex- 
ercise ordinary  care,  and  that  the  evi- 
dence did  not  show  that  he  had  failed 
to  act  as  a  reasonably  prudent  person 
would  have  acted,  merely  through  not 
inspecting  the  contents  of  the  bag 
with  a  view  to  avoiding  this  extremely 
unusual  cause  of  injury. 

//.  Oratuitous  bailments;  lending. 

The  rule  in  gratuitous  bailments 
appears  to  be  that  if  the  lender  of  a 
chattel  knows  of  defects  in  it,  render- 
ing it  dangerous  for  the  purpose  for 
which  it  is  ordinarily  used,  or  for 
which  he  is  aware  it  is  intended,  he  is 
bound  to  communicate  information  of 
such  defects  to  the  bailee,  and  if  he 
does  not  do  so,  and  the  bailee  is  in- 
jured because  of  the  defects,  the  bail- 
or is  liable  for  the  injury;  but  he  is 
not  liable  for  injuries  due  to  defects 
in  the  subject-matter  of  the  bailment, 
of  which  he  was  not  aware. 
,  In  a  case  of  the  gratuitous  lending 
of  a  motor  truck,  the  court»  in  the  re- 
ported case  (Johnson  v.  H.  M.  Bul- 
LARD  Co.  ante,  766),  said:  "From  all 
this  it  clearly  appears  that  the  duty  of 
the  defendant  to  the  borrower,  heyris, 
and  so  to  the  plaintiff's  intestate,  was 
to  disclose  any  defect  of  which  it  was 
aware,  which  might  make  the  loan 
perilous  to  Lewis  or  those  whom  he  in- 
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vited  or  allowed  to  ride  with  him.  The 
duty  went  no  further  than  this,  and 
the  defendant  cannot  be  made  liable 
for  not  communicating  anything  it  did 
not  in  fact  know,  whether  it  ought  to 
have  known  it  or  not/' 

And  the  principle  that,  in  the  case 
of  a  gratuitous  lending,  the  liability 
of  the  bailor  for  defects  in  the  thing 
loaned  extends  only  to  those  which  are 
known  to  him  and  not  communicated 
to  the  bailee,  was  applied  in  Gagnon 
V.  Dana  (1897)  69  N.  H.  264,  41  L.R.A. 
389,  76  Am.  St.  Rep.  170,  39  Atl.  982, 
where  it  was  held  that  a  gratuitous 
lender  of  brackets  for  use  in  a  staging 
was  not  liable  for  an  injury  to  a  serv- 
ant of  the  borrower  caused  by  a  de- 
fect in  the  brackets  of  which  the  len- 
der did  not  know,  even  though  he 
should  have  known  of  it.  The  court 
said  that,  as  the  brackets  had  been 
loaned  by  the  defendants  for  the  use  of 
the  borrower  without  any  compensa- 
tion, the  defendants'  only  duty  was  to 
inform  the  borrower  of  any  defects  of 
which  the  lender  was  aware,  and 
which  might  make  the  use  of  the  loan 
perilous,  the  ground  of  this  obligation 
being  that  "when  a  person  lends,  he 
ought  to  confer  a  benefit,  and  not  to  do 
mischief."  The  court  further  said: 
^The  rule  thus  enunciated  necessarily 
renders  erroneous  the  reiterated  in- 
struction to  the  jury  that  the  defend- 
ants might  be  liable  for  the  plaintiff's 
injury,  *if  they  knew,  or  ought  to  have 
known,  that  the  brackets  furnished 
were  unsafe  and  unsuitable  for  use  on 
the  building.'  While  a  gratuitous 
lender  'must  be  taken  to  lend  for  the 
purpose  of  a  beneficial  use  by  the 
borrower,'  and  is  rightfully  'respon- 
sible for  defects  in  the  chattel,  with 
reference  to  the  use  for  which  he 
knows  the  loan  is  accepted,  of  which 
he  is  aware,  and  owing  to  which  di- 
rectly the  borrower  is  injured,'  .  •  . 
it  would  be  the  greatest  injustice,  as 
well  as  extending  the  law  beyond  any 
recognized  principle,  to  subject  him  to 
liability  for  defects  of  which  he  is  not 
aw^re;  and  especially  in  a  case  like 
this,  where  the  defect  complained  of 
was  apparently  as  open  to  ascertain- 
ment by  the  plaintiff  as  it  could  pos- 
sibly have  been  to  the  defendants.  The 


instruction  that  'it  is  not  material 
whether  anything  was  paid  for  the  use 
of  the  brackets,  or  not/  was  no  less 
erroneous  upon  the  question  of  the 
defendants'  liability.  While  in  many 
respects  the  duties  and  liabilities  of 
the  parties  are  materially  different  in 
the  case  of  a  gratuitous  bailment  and 
one  for  hire,  it  is  enough  for  the  pres- 
ent purpose  to  observe  that,  while  in 
the  former  the  benefit  is  exclusively 
to  the  bailee,  and  therefore  the  lia- 
bility of  the  bailor  for  defects  in  the 
thing  loaned  extends  only  to  those 
which  are  known  to  him  and  not  com- 
municated to  the  bailee,  in  the  latter, 
the  bailment  being  for  the  mutual 
benefit  of  both  alike,  the  bailor's  obli- 
gation is,  and  of  right  ought  to  be, 
correspondingly  enlarged;  and  it  is, 
therefore,  his  duty  to  deliver  the  thing 
hired  in  a  proper  condition  to  be  used 
as  contemplated  by  the  parties,  and 
for  failure  to  do  so  he  is  justly  liable 
for  the  damage  directly  resulting  to 
the  bailee  or  his  servants  from  its  un- 
safe condition.  This  distinction  is 
fundamental,  and  of  universal  recog- 
nition." 

So,  in  MacCarthy  v.  Young  (1861)  6 
Hurlst.  &  N.  329,  158  Eng.  Reprint, 
136,  30  L.  J.  Exch.  N.  S.  227,  3  L.  T. 
N.  S.  785,  9  Week.  Rep.  439,  it  was 
held  that  a  gratuitous  lender  of  rotten 
scaffolding  was  not  liable  for  injury 
to  the  borrower's  servants  while  using 
it,  if  the  lender  was  not  aware  of  the 
defects ;  nOr  would  he  have  been  liable 
even  to  the  borrower. 

And  the  owner  of  an  automobile 
with  a  broken  muffler,  because  of 
which  it  is  unusually  noisy  in  opera- 
tion, who  loans  it  to  another  for  the 
latter's  own  purposes,  is  not  liable  for 
injury  to  a  traveler  on  a  highway, 
whose  team  becomes  frightened  and 
unmanageable  on  meeting  the  auto- 
mobile while  operated  by  the  bor- 
rower, and  causes  the  injury.  Halver- 
son  V.  Blosser  (1917)  101  Kan.  683, 
L.R.A.1918B,  498,  168  Pac.  863-  The 
court  said:  "Plaintiff  further  con- 
tends that  the  owner  should  be  held 
liable  for  loaning  a  car  with  a  broken 
muffier.  Because  of  the  absence  of  a 
muffler,  the  automobile  was  more  noisy 
in  operation  than  it  would  have  been 
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if  it  had  been  provided  with  one.  The 
extent  of  the  noise  depended  o^  the 
manner  of  operating  the  car.  Auto- 
mobiles and  motor  trucks  are  now  in 
eommon  use,  and  some  are  much  more 
noisy  than  others.  It  is  common 
knowledge  that  horses  have  become 
accustomed  to  the  operation  of  motor 
vehicles,  and  pay  little  attention  to 
them,  whether  much  or  little  noise  is 
made  in  their  operation.  It  can  hard- 
ly be  held  that  an  automobile  with  a 
broken  muffler,  or  without  one,  is  an 
inherently  dangerous  agency,  or  that 
the  owner  of  a  car  is  liable  for  inju- 
ries sustained  while  the  car  without  a 
muffler  was  being  used  by  one  to  whom 
it  was  loaned  for  his  own  purposes/' 

In  Blakemore  v.  Bristol  &  E.  R.  Co. 
(1858)  8  El.  &  Bl.  1035,  120  Eng.  Re- 
print, 385,  27  L.  J.  Q.  B.  N.  S.  167,  4 
Jur.  N.  S.  657,  6  Week.  Rep.  336,  it  was 
held  that  as  the  lender,  though  gratui- 
tously, lends  for  beneficial  use,  he  must 
be  responsible  for  defects  in  the  chat- 
tel, with  reference  to  the  use  for  which 
he  knows  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which 
directly  the  bailee  is  injured;  and  that, 
by  the  necessarily  implied  purpose  of 
the-  loan,  a  duty  is  contracted  towards 
the  borrower  not  to  conceal  from  him  I 
those  defects  known  to  the  lender , 
which  may  make  the  loan  perilous  or 
unprofitable  to  him;  but  that  this  duty 
imposed  by  the  law  arises  only  as  be- 
tween the  lender  and  the  borrower; 
and  therefore,  where  the  borrower  of 
a  defective  crane  called  to  his  assist- 
ance a  third  party,  who  was  injured 
because  of  the  defect,  and  the  lender 
did  not  know  that  it  would  be  neces- 
sary for  the  borrower  to  employ  this 
assistant,  the  latter  could  not  maintain 
an  action  against  the  lender  for  the 
injury.  It  appeared  in  this  case  that 
the  lender  knew  that  the  crane  was 
unfit  to  be  used  for  the  purpose  for 
which  it  was  lent,  and  that  it  could  not 
be  so  used  without  great  probability 
of  injury  to  the  person  using  it. 

And  in  Coughlin  v.  Gillison  [1899] 
1  Q.  B.  (Eng.)  145,  68  L.  J.  Q.  B.  N.  S. 
147,  47  Week.  Rep.  113,  79  L.  T.  N.  S. 
627,  it  was  said  that  if  the  lender 
knows  of  defects  in  the  article  lent, 
and,    by   gross    negligence,   does   not 


communicate  them  to  the  borrower,  an 
action  will  be  maintainable  for  injury 
resulting  to  the  borrower;  but  that  it 
is  not  the  lender's  duty  to  examine  the 
article  before  lending  it.  And  in  this 
case  it  was  held  that  the  lender  of  a 
donkey  engine  was  not  liable  to  the 
borrower  for  an  injury  due  to  its  ex- 
plosion, where  the  lender  pleaded  that 
he  did  not  know,  and  had  no  reason  to 
know,  of  its  defective  condition,  and 
there  was  no  evidence  of  any  such 
knowledge. 

Clark  V.  Granby  Min.  &  Smelting  Co. 
(1916)  —  Mo.  App.  — ,  183  S.  W.  1099, 
turns  on  the  insufficiency  of  the  evi- 
dence to  show  negligence  of  a  smelt- 
ing company  in  repairing  a  boiler 
which  it  loaned  to  one  searching,  with 
its  consent,  for  ore  on  the  company's 
land,  and  who  was  killed  by  the  ex- 
plosion of  the  boiler  about  four  weeks 
after  the  repairs  were  made.  The 
court  quotes  the  rule,  laid  down  in  3 
R.  C.  L.  138,  that  where  a  bailment  is 
purely  gratuitous,  and  has  been 
created  for  the  exclusive  benefit  of  the 
bailee,  as  where  articles  are  loaned  to 
another  simply  for  his  own  use,  with- 
out any  reward  or  compensation  being 
received  from  him  by  the  lender,  the 
latter's  only  duty  in  respect  to  defects 
is  to  inform  the  bailee  of  any  of  which 
he  is  aware,  and  which  might  make 
the  use  of  the  loan  perilous  to  him,  or 
to  his  servants ;  and  also  refers  to  the 
rule,  applicable  in  the.  case  of  one 
gratuitously  making  repairs  on  dan- 
g^ous  instrumentalities,  that  in  all 
cases  in  which  any  person  undertakes 
the  performance  of  an  act  which,  if 
not  done  with  care  and  skill,  will  be 
highly  dangerous  to  the  persons  or 
lives  of  one  or  more  persons,  known  or 
unknown,  the  law  ipso  facto  imposes, 
as  a  public. duty,  the  obligation  to  ex- 
ercise such  care  and  skill. 

in.  To  whom,  other  than  hailee  liability 

extends. 

That,  in  actions  for  injuries  from 
vicious  animals  which  are  the  subject 
of  bailment,  the  test  of  liability  may 
be  different  where  the  action  against 
the  bailor  is  for  injuries  sustained  by 
the  bailee,  than  where  it  is  for  inju- 
ries sustained  by  a  third  party  not  in 
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contractual  relations  with  the  bailor, 
a  failure  to  exercise  due  care  to  fur- 
nish a  suitable  anhnal  for  the  purpose 
intended  being  the  test  in  the  former 
instance,  and  knowledge,  or  probable 
cause  for  knowledge,  of  the  vicious 
propensities,  being  the  test  in  the  lat- 
ter instance,  see  I.  c,  1,  supra. 

That  a  bailee  who  has  been  com- 
pelled to  respond  in  damages  to  an 
employee  for  injury  due  to  defects  in 
the  subject  of  the  bailment  may  com- 
pel the  bailor  to  indemnify  him,  see 
cases  under  I.  c,  3,  supra. 

That  the  owner  of  an  automobile 
which  is  in  such  a  bad  state  of  repair 
that  it  is  impossible  to  operate  it,  ex- 
cept at  full  speed,  may  be  liable  for 
injuries  to  a  traveler  in  the  highway, 
with  whom  it  collides  while  being 
driven  by  a  repairman,  see  Texas  Co. 
V.  Veloz  (1913)  —  Tex.  Civ.  App.  — , 
162  S.  W.  377,  under  I.  c,  2,  supra. 

But  that  the  owner  of  an  automo- 
bile which  has  a  broken  muffler,  ren- 
dering it  unusually  noisy  in  operation, 
is  not  liable  for  injury  to  a  traveler 
on  the  highway,  due  to  the  frightening 
of  his  team  upon  meeting  the  auto- 
mobile while  it  was  being  operated  by 
a  gratuitous  bailee,  see  Halverson  v. 
Blosser  (1917)  101  Kan.  683,  L.R.A. 
1918B,  498,  169  Pac.  863,  under  II. 
supra. 

And  see  Blakemore  v.  Bristol  &  E. 
R.  Co.  (1858)  8  El.  &  Bl.  1035,  120 
Eng.  Reprint,  385,  27  L.  J.  Q.  B.  N.  S. 
167,  4  Jur.  N.  S.  657,  6  Week.  Rep.  336, 
as  to  the  liability  of  the  lender  of  a 
chattel  for  injuries,  due  to  defects 
therein,  to  a  third  party  who  was  as- 
sisting the  borrower. 

The  question  of  the  bailor's  liability 
to  members  of  the  bailee's  family^  for 
defects  in  the  subject  of  bailment,  is 
presented  in  Parker  v.  Loving  (1913) 
13  Ga.  App.  284,  79  S.  E.  77,  an  action 
to  recover  damages  for  injuries  to  the 
plaintiff's  ward,  received  by  being 
thrown  from  a  vehicle  in  which  she 
was  riding,  hired  by  the  plaintiff  from 
the  defendant.  The  court  held  that, 
where  one  hires  for  the  use  of  him- 
self and  family  a  vehicle  which  is  ordi- 
narily used  for  the  carriage  of  several 
persons,  the  owner  owes  to  each  mem- 
ber of  the  family  who  uses  the  vehicle 


the  same  degree  of  care  that  he  owes 
to  the  person  to  whom  it  is  let;  and 
that  this  is  true,  without  reference  to 
whether  the  owner  has  actual  notice 
that  the  vehicle  is  to  be  employed  for 
the  carriage  of  any  other  person  than 
the  one  to  whom  it  is  let. 

And  in  White  v.  Steadman  [1913] 
3  K.  B.  (Eng.)  340,  109  L.  T.  N.  S.  249, 
82  L.  J.  K.  B.  N.  S.  846,  29  Times  L.  R. 
563,  a  liveryman  who  furnished,  with 
a  driver,  a  horse  which  the  jury  found 
he  "knew,  or  ought  to  have  known  if 
he  had  used  proper  care,"  was  unsafe, 
was  held  liable  for  injury  therefrom  to 
the  wife  of  the  hirer,  the  contention 
being  overruled  that  he  would  be  lia- 
ble only  to  the  hirer  if  he  had  no  ac- 
tual knowledge  of  the  vicious  char- 
acter of  the  horse.  The  court  said 
that  one  who  has  the  means  of  knowl- 
edge, and  does  not  know  that  the  ani- 
mal or  chattel  which  he  supplies  is 
dangerous  only  because  he  does  not 
take  ordinary  care  to  avail  himself 
thereof,  is  in  precisely  the  same  posi- 
tion as  the  person  who  knows;  that 
he  owes  a  duty  not  only  to  those  who 
contract  to  hire  the  chattel,  but  to  all 
those  for  whose  use  it  is  supplied; 
that  a  horse  of  known  vicious  propen- 
sity is  within  the  class  of  "dangerous 
animals,"  and  the  duty  of  a  person 
who  lets  it  out  is  the  same  as  that 
which  any  person  is  under  who  allows 
others  to  use  or  come  in  contact  with 
an  animal  or  chattel  that  is  danger- 
ous in  itself;  that  he  is  under  a  duty 
to  warn  not  only  the  person  who  hires 
it,  but  any  person  who  he  knows  or 
contemplates,  or  ought  to  contemplate, 
will  use  it. 

So,  where  a  coach  was  hired  by  a 
social  club  for  an  excursion,  with- 
out any  stipulation  against  inviting 
guests,  it  was  held  that,  for  injury  due 
to  defects  in  the  coach,  the  owner  was 
liable  to  an  invitee  the  same  as  to  a 
member  of  the  club.  Glenn  v.  Winters 
(1896)  17  Misc.  597,  40  N.  Y.  Supp. 
659..  The  court  said,  however,  that  a 
recovery  for  an  injury  sustained 
through  the  use  of  a  defective  ma- 
chine let  for  a  particular  purpose 
must  be  confined  to  the  lessee,  or  a 
person  connected  with  him  in  carry- 
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ing  out  some  right  which  he  had  un- 
der the  contract  of  hire. 

A  number  of  cases  holding  a  ship, 
or  its  owner,  or  charterer,  liable  for 
injuries  to  servants  of  stevedores  from 
defective  appliances  furnished  by  the 
ship  for  loading  purposes,  are  cited 
under  I.  c,  3,  supra.  And  attention  is 
called,  in  this  connection,  to  several 
cases  which  have  specially  discussed 
the  matter  from  the  standpoint  of  lia- 
bility to  servants  of  a  party  to  the 
contract. 

It  was  said  in  Steel  v.  McNeil 
(1894)  8  C.  C.  A.  512,  23  U.  S.  App. 
72,  60  Fed.  105,  that  it  iai  well  settled 
that  a  vessel  is  bound  to  furnish  rig- 
ging and  appliances  reasonably  safe 
for  the  use  of  those  employed  in  re- 
ceiving or  discharging  her  cargo,  al- 
though they  may  be  in  the  immediate 
employ  and  pay  of  the  stevedore,  and 
that  an  action  in  rem  will  lie  for  dam- 
ages arising  from  defects  and  imper- 
fections in  such  appliances  furnished, 
whenever  the  defect  was  such  that  a 
careful  examination  at  the  time  could 
have  detected  it. 

And  it  was  held  in  The  Rheola 
(1884)  22  Blatchf.  124,  19  Fed.  926, 
that  a  shipowner  who  furnishes  ap- 
pliances to  a  stevedore  for  hoisting 
purposes  is  under  the  same  obligation 
to  a  servant  of  the  stevedore  as  to  the 
latter  himself,  to  provide  safe  and 
suitable  apparatus;  and  for  injury  to 
such  servant  because  of  defects  in  the 
appliances  furnished,  the  shipowner 
would  be  liable  the  same  as  though  the 
injury  were  to  the  master  with  whom 
such  owner  had  contractual  relation. 
But  apparently  in  conflict  with  the 
above  decision  is  The  Mary  Stewart 
(1881)  5  Hughes,  312,  10  Fed.  137, 
where  it  was  held  that  a  servant  of  a 
stevedore  could  not  recover  from  the 
shipowner  for  injury  due  to  the  break- 
ing of  a  rope  used  as  a  part  of  a  hoist- 
ing apparatus  furnished  by  the  ship- 
owner, as  the  duty  to  furnish  a  prop- 
er rope. was  imposed  only  by  contract, 
and  only  one  who  was  a  party  to  it 
could  sue  for  breach  of  such  duty. 

One  furnishing  a  derrick  for  the 
purpose  of  iKflsting  large  blocks  of 
stone  was' regarded  in  Davies  v.  Pel- 
ham  Hod  Elevating  Co.  (1892)  65  Hun, 


573,  20  N.  Y.  Supp.  523,  as  liable  for 
injury  to  an  employee  of  the  party . 
with  whom  the  contract  was  made, 
due  to  negligence  in  furnishing  an  in- 
suflicient  apparatus,  as  against  the 
objection  that  the  action  could  not  be 
maintained  because  there  was  no  priv- 
ity of  contract  between  the  defendant 
and  the  employee,  and  that  the  com- 
plaint was  based  on  negligence  in  ful- 
filment of  a  contract.  The  court  re- 
garded the  case  of  Burke  v.  DeCastro 
&  D.  Sugar  Ref.  Co.  (1877)  11  Hun 
(N.  Y.)  354,  holding  that  an  action 
could  not  be  maintained  for  injury  to 
an  employee  of  a  stevedore  who  hired 
hoisting  apparatus  from  the  defend- 
ant to  unload  sugar  from  a  boat,  be- 
cause of  negligence  in  furnishing  de- 
fective apparatus,  since  there  was  no 
privity  of  contract,  and  the  negligence 
was  not  ''eminently  dangerous,"  as 
overruled  by  the  case  of  Devlin  v. 
Smith  (1882)  89  N.  Y.  470,  42  Am.  Rep. 
311,  to  the  effect  that  one  who  con- 
tracted to  make  a  scaffold  to  enable 
workmen  of  the  other  contracting  par- 
ty to  paint  the  interior  of  a  dome  was 
liable  for  injuries  to  one  of  the  work* 
men,  due  to  defective  or  negligent  con- 
struction of  the  scaffold. 

That  the  owner  of  a  coal  dock  may 
be  liable  to  a  servant  of  the  contractor 
engaged  in  unloading  coal,  due  to  the 
dock  owner's  failure  to  inspect  and  re- 
place a  chain  in  the  hoisting  appa- 
ratus furnished  by  him,  and  which  un- 
der the  contract  it  is  his  duty  to  in- 
spect and  repair,  see  Johnson  v.  Spear 
(1889)  76  Mich.  139,  15  Am.  St.  Rep. 
298,  42  N.  W.  1092.  The  court  said: 
"If  the  injuries  result  from  the  negli- 
gence of  the  defendant  while  work  is 
being  done  upon  his  premises,  and 
through  his  fault  in  not  keeping  them 
in  a  suitable  and  safe  condition,  he  is 
liable  to  any  servants  of  the  contractor 
for  injuries  resulting  to  them  from 
defects  therein,  not  because  there  is 
any  contract  obligation  between  the 
parties,  but  arising  out  of  his  obliga- 
tion or  duty  to  provide  safe  appli- 
ances for  the  servants  of  the  contrac- 
tor to  use,  and  to  keep  his  premises 
upon  which  such  servants  are  at  work 
in  a  reasonably  safe  condition,  wheth- 
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er  the  contract  provides  for  it  or  not." 
See  also  Connors  v.  Great  Nortljern 
Elevator  Co.  (1904)  90  App.  Div.  311, 
85  N.  Y.  Supp.  644,  affirmed  without 
opinion  in  (1904)  180  N.  Y.  509,  72 
N.  E.  1140,  holding  that  an  elevator 
company  which  furnishes  a  defective 
and  insufficient  rope  to  a  contractor, 
as  a  part  of  the  apparatus  for  unload- 
ing grain  into  its  elevator,  may  be 
liable  for  injury  to  a  servant  of  the 
contractor,  due  to  such  defects. 

On  the  question  whether  an  em- 
ployee can  recover  from  a  third  party 
for  defects  in  chattels  furnished  to  his 
employer,  attention  is  called  to  the 
valuable  discussion  in  Roddy  v.  Mis- 


souri P.  R.  Co.  (1891)  104  Mo.  234, 
12  L.R.A.  746,  24  Am.  St.  Rep.  383,  15 
S.  W.  1112,  which  extends  much  be- 
yond the  limits  of  the  present  note. 
It  was  there  held  that  a  railroad  com- 
pany which  has  contracted  to  furnish 
cars  for  stone  at  a  quarry  is  not  liable 
to  a  servant  of  the  other  party  to  the 
contract  for  injuries  resulting  from 
any  breach  of  duty  arising  purely  un- 
der the  contract;  but  that  if  it  was 
charged  with  the  duty  of  selecting  the 
cars,  it  is  liable  to  such  servant  for 
injuries  resulting  from  a  failure  to 
use  ordinary  care  to  provide  cars 
which  are  reasonably  safe. 

R.  E.  H. 


OSCAR  S.  Mcintosh,  Plff.  in  Err.,     . 

V. 

STATE  OF  NEBRASKA. 

■ 

Nebraska  Supreme  Court '^  December  4,  1990 • 

(_  Neb.  — ,  180  N.  W.  573.) 

Trial  —  instruction  —  definition  of  larceny. 

1.  An  instruction  which  defines  larceny  as  the  unlawful  and  felonious 
stealing,  taking,  and  carrying  away  of  the  personal  property  of  another, 
of  some  value,  with  the  felonious  intent  on  the  part  of  the  taker  to  per- 
manently deprive  the  owner  of  his  property,  embraces  all  the  essential 
elements  of  the  crime..  In  such  case  it  is  not  necessary  to  add,  ''and  with 
the  intent  to  convert  the  stolen  property  to  the  taker's  ovni  use,"  or  words 
of  similar  import. 

{See  note  on  this  question  beginning  on  page  804.] 


Indictment  —  cattle  stealing  —  suffi- 
ciency. 

2.  An  information  based  upon  a  vio* 
lation  of  §  8632,  Rev.  Stat.  1913  (mak- 
ing cattle  stealing  a  distinct  offense), 
which  avers  that  the  accused,  at  a  time 
and  place  named,  did  "unlawfully  and 
feloniously  steal,  take,  and  carry  away 
one  red  steer  with  white  face,  branded 
T  X  on  left  side,  the  personal  property 
of  Vernon  L.  Hanson,  of  the  value  of 
$60,"  sufficiently  charges  the  crime. 

[See  14  R.  C.  L.  185.] 

Appeal  —  instruction  —  want  of  es- 
sential elements. 

3.  An  instruction  which  does  not 
purport  to  set  out  all  the  essential  ele- 
ments constituting  the  offense  will  not 
be  held  to  be  prejudicially  erroneous, 

Headnotes  by  Day,  J. 


when  by  another  instruction  the  whole 
case  is  covered,  and  the  essential  ele- 
ments necessary  to  be  established  are 
set  out,  when  there  is  no  inconsistency 
in  the  two  instructions. 

[See  14  R.  C.  L.  771,  812.] 
Trial  —  reasonable  doubt. 

4.  The  instruction  defining  **reason- 
able  doubt,''  set  out  in  the  opinion,  un- 
der the  circumstances,  held  correct 

[See  8  R.  C.  L.  220.] 
Larceny  —  asportation  —  sufficiency. 

5.  Any  removal  of  the  property,  aft- 
er the  same  is  under  the  complete 
control  of  the  taker,  from  the  spot 
where  found,  with  the  requisite  intent 
of  the  taker  to  steal,  is  a  sufficient  as- 
portation to  satisfy  the  law. 

[See  17  R.  C.  L.  22.] 


—  removal  of  steer. 

6.  Wheu  one,  with  a  felonious  intent 
to  steal  a  steer  and  sell  the  meat,  to 
aid  himself  in  such  purpose,  shoots 
and  kills  such  animal,  and  afterwards, 
in  furtherance  of  such  intent,  drags 
the  carcass  from  the  spot  where  killed, 
and  for  fear  of  detection  flees,  he  may 
be  convicted  of  larceny  of  the  steer. 


Mcintosh  v.  state.  799 

(—  Neb.  — ,  180  N,  If.  679.) 

Evidence  —  sufSciency. 

7.  Evidence  examined,  and  held,  that 
the  admissions  of  the  accused  that  he 
committed  the  crime  were  voluntary, 
and  the  evidence  in  that  behalf  prop- 
erly received. 

[See  1  R.  C.  L.  560.] 


Error  to  the  District  Court  for  Sioux  County  (Westover,  J.)  to  review 
a  judgment  convicting  defendant  of  stealing  a  steer.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Earl  McDowell  for  plaintiff  in 
error. 

Messrs.  Clarence  A.  Davis,  Attorney 
General,  and  C.  L.  Dort,  Assistant  At- 
torney General,  for  the  State : 

The  information  is  sufficient. 

Brown  v.  State,  88  Neb.  411,  129  N. 
W.  545;  Martin  v.  State,  67  Neb.  36, 
93  N.  W.  161;  Chezem  v.  State,  56 
Neb.  497,  76  N.  W.  1056;  Rema  v. 
State,  52  Neb.  376,  72  N.  W.  474;  25 
Cyc.  74;  17  R.  C.  L.  25;  Barnes  v. 
State,  40  Neb.  545,  59  N.  W.  125;  Max- 
well,  Crim.  Proc.  145 ;  Goff  v.  State,  89 
Neb.  287,  131  N.  W.  213. 

The  asportation  proven  is  sufficient 
to  constitute  the  "carrying  .  away*' 
charged  in  the  information. 

Gettinger  v.  State,  13  Neb.  308,  14 
N.  W.  403;  17  R.  G.  L.  20;  State  v. 
Rozeboom,  145  Iowa,  620,  29  L.R.A. 
(N.S.)  37,  124  N.  W.  783;  Clark  v. 
State,  59  Tex.  Crim.  Rep:  246,  29 
L.R.A.(N.S.)  323,  128  S.  W.  131;  Flow- 
ers V.  State,  69  Fla.  620,  L.R.A.1915E, 
848,  68  So.  754;  Adams  v.  Com.  153 
Ky.  88,  44  L.R.A.(N.S.)  637,  154  S. 
W.  381 ;  Delk  v.  State,  64  Miss.  77,  60 
Am.  Rep.  46,  1  So.  9. 

The  question  of  intent  is  sufficiently 
pleaded  by  the  allegation  that  defend- 
ant ''feloniously  stole." 

25  Cyc.  74 ;  Martin  v.  State,  67  Neb. 
36,  93  N.  W.  161 ;  Chezem  v.  State,  56 
Neb.  497,  76  N.  W.  1056;  Rema  v. 
State,  52  Neb.  375,  72  N.  W.  474;  17 
R.  C.  L.  25. 

Nonconsent  of  the  owner  to  the  tak- 
ing of  the  property  is  established. 

Palmer  v.  State,  70  Neb.  136,  97  N. 
W.  235;  Chezem  v.  State,  56  Neb.  497, 
76  N.  W.  1056;  Wiegrefe  v.  State,  66 
Neb.  23,  92  N.  W.  161,  14  Am.  Crim. 
Rep.  520;  Nixon  v.  State,  89  Neb.  109, 
130  N.  W.  1049;  People  v.  Davis,  97 
Cal.  194,  31  Pac  1109;  Hall  v.  Com. 
14  Ky.  L.  Rep.  731,  21  S.  W.  353 ;  State 
V.  Jones,  41  La.  Ann.  784,  6  So.  638: 


Com.  V.  Blitler,  144  Pa.  568,  24  Atl. 
910;  Wedge  v.  State,  7  Lea,  687. 

Momentary  possession  is  sufficient 
taking. 

Gettinger  v.  State,  13  Neb.  308,  14  . 
N.  W.  403;  25  Cyc.  19. 

The  instruction  defining  "reason- 
able doubt"  is  not  erroneous. 

Willis  V.  State,  43  Neb.  102,  61  N. 
W.  254;  Martin  v.  State,  67  Neb.  36, 
93  N.  W.  161;  Maxfieid  v.  State,  54 
Neb.  44,  74  N.  W.  401 ;  Polin  v.  State, 
14  Neb.  540,  16  N.  W.  898;  Carter  v. 
State,  98  Neb.  745,  154  N.  W.  252; 
Goemann  v.  State,  100  Neb.  774,  161 
N.  W.  421;  State  v.  Elsham,  70  Iowa, 
531,  31  N.  W.  66. 

The  instruction  defining  "larceny" 
is  not  erroneous., 

Philamalee  v.  State,  58  Neb.  320,  78 
N.  W.  625;  Carrall  v.  State,  53  Neb. 
431,  73  N.  W.  939;  Richards  v.  State, 
65  Neb.  808,  91  N.  W.  878;  Reno  v. 
State,  69  Neb.  391,  95  N.  W.  1042. 

Instruction  No.  2  merely  instructs 
the  jury  that  when  the  corpus  delicti 
is  proven  beyond  a  reasonable  doubt, 
and  they  find  a  confession  has  been 
made,  that  they  may  consider  that  con- 
fession as  evidence. 

Shellenberger  v.  State,  97  Neb.  509, 
L.R.A.1915C,  1163,  150  N.  W.  643; 
Cryderman  v.  State,  101  Neb.  85,  161 
N.  W.  1045. 

Day,  J.,  delivered  the  opinion  of 
the  court: 

Oscar  S.  Mcintosh  was  convicted 
in  the  district  court  for  Sioux  coun- 
ty on  a  charge  of  stealing  a  steer, 
and  sentenced  to  the  penitentiary 
for  an  indeterminate  period  of  from 
one  to  ten  years.  As  plaintiff  in 
error  he  has  brought  the  case  here 
for  review. 

It  is  first  argued  that  the  infor- 
mation does  hot  charge  an  offense 
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against  the  laws  of  this  state,  for 
the  reason  that  there  is  no  charge 
that  the  steer  was  taken  without  the 
owner's  consent;  that  it  was  taken 
with  the  intent  to  deprive  the  owner 
of  its  future  use ;  that  it  was  taken 
with  the  intent  to  convert  it  to  the 
taker's  use.  The  information  is  in 
the  usual  form,  and,  omitting  the 
more  formal  parts,  avers  that  the 
accused,  at  a  time  and  place  named, 
did  "unlawfully  and  feloniously 
steal,  take,  and  carry  away  one  red 
steer  with  white  face,  branded  T  X 
on  left?  side,  the  personal  property  of 
Vernon  L.  Hanson,  of  the  value  of 
$60,  contrary  to  the  form  of  the 
statute,"  etc.  The  offense  thus 
charged  is  based  upon  a  violation  of 
I  8632,  Rev.  Stat.  1913,  which,  so 
lar  as  pertinent,  provides:  "Who- 
ever steals  any  cow,  steer,  bull, 
heifer  or  calf,  of  any  value  .  .  . 
shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  ten  years  nor 
less  than  one  year." 

It  will  be  xioted  that  the  informa- 
tion follows  substantially  the  lan- 
guage of  the  statute.  It  has  fre- 
quently been  held  that,  when  the 
statute   states   the   elements   of   a 

Indictment-  ^^^^^>J\  ^^  general- 

cattle  stealing  ly  Sufficient  in  an 
-•nffleieiicy.  ,  information  or  in- 
dictment to  describe  such  crime  in 
the  language  of  the  statute.  Goff  v. 
State,  89  Neb.  287,  131  N.  W.  213, 
and  cases  cited. 

The  objections  made  to  the  infor- 
mation in  the  case  before  us  have 
been  met  by  the  former  decisions 
of  this  court,  and  other  courts,  a 
few  of  which  are  cited.  In  Chezem 
V.  State,  56  Neb.  496,  76  N.  W.  1056, 
the  information  was  a  charge  of  lar- 
ceny from  the  person,  in  violation  of 
a  statute  (Rev.  Stat.  1913,  §  8627) 
which  provided:  "Whoever  steals 
property  of  any  value  iDy  taking  the 
same  from  the  person  of  another 
without  putting  said  person  in  fear 
by  threats  or  the  use  of  force  and 
violence,"  etc. 

The  information  averred  that  the 
accused  from  the  person  of  the 
prosecuting  witness  did  "unlawfully 


and  feloniously  steal,  take,  and  carry 
away"  certain  described .  property. 
It  was  held  that  the  information 
sufficiently  cnarged  that  the  taking 
was  against  the  will  of  the  owner. 

In  Martin  v.  State,  67  Neb.  36,  93 
N.  W.  161,  the  information  charged 
that  the  defendant  "unlawfully  and 
feloniously,  .  .  .  from  the  person 
and  against  the  will  of  the  said  B. 
F.  Strawn,  did  steal,  take,  and  carry 
away,  .  .  .  the  said  personal 
property,"  etc. 

In  commenting  on  the  sufficiency 
of  the  information,  the  court  said: 
"While  not  charging  in  direct  terms 
that  the  property  was  taken  with 
intent  on  the  part  of  the  defendant 
to  convert  it  permanently  to  his  own 
use,  this  element  of  the  crime 
charged  is  manifestly  included  in 
the  statement  that  he  feloniously 
took  and  carried  away  the  property 
with  intent  to  steal.  The  charge 
that  the  property  was  stolen  em- 
bodies the  idea  that  it  was  taken 
without  the  consent  of  the  owner, 
and  with  the  intent  of  the  taker  to 
wrongfully  convert  it  to  his  own 
use." 

In  the  case  last  above  cited  it  was 
apparently  taken  for  granted  that 
an  element  of  the  crime  was  an  in- 
tention to  convert  the  property  to 
the  taker's  own  use.  \\niether  this 
is  a  necessary  element  of  the  crime 
of  larceny  will  be  hereinafter  dis- 
cussed 

In  Rema  v.  State,  52  Neb.  375,  72 
N.  W.  474,  the  information  was 
based  upon  the  same  statute  as  in 
the  case  now  before  us,  and  charged 
that  the  accused  "unlawfully  and  fe- 
loniously did  steal,  take,  and  drive 
away  one  cow."  It  was  held  that 
the  information  sufficiently  charged 
that  the  taking  was  with  the  felo- 
nious intent  to  permanently  deprive 
the  owner  of  his  property. 

As  bearing  on  the  sufficiency  of 
the  information,  see  Brown  v.  State, 
88  Neb.  411,  129  N.  W.  545;  State 
v.  Perry,  94  Ark.  215,  126  S.  W. 
717 ;  State  v.  Jones,  41  La.  Ann.  784, 
6  So.  638;  State  v.  Jones,  7  Nev. 
408;  Wedge  v.  State,  7  Lea,  687; 
State  v.  Griffin,  79  Iowa,  568,  44  N. 
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W.  813;  State  v.  Fitzpatrick,  9 
HousL  (Del.)  385,  32  Atl.  1072. 

We  are  convinced  that  the  objec- 
tions to  the  sufficiency  of  the  in- 
formation are  not  well  founded. 

It  is  also  ursred  that  the  court 
erred  in  giving  instruction  No.  8. 
The  criticism  directed  against  this 
instruction  is  that,  in  defining  *Mar^ 
ceny/'  the  court  omitted  the  word 
**f  eloniously ;"  that  to  constitute  lar- 
<;eny  there  must  be  a  ^^f  elonious  tak- 
ing.'^ It  is  also  urged  that  the 
instructions  as  a  whole  are  faulty, 
in  that  they  omit  the  element  that 
the  taking  of  the  property  was  ^ith 
the  intention  to  convert  it  to  the 
taker's  use.  By  instruction  No.  8 
the  court  told  the  jury:  "that  lar- 
ceny has  been  defined  as  an  unlaw- 
ful taking  and  carrying  or  leading 
away  the  personal  property,  the 
property  of  another,  without  the 
consent  and  against  the  will  of  the 
owner,  and  with  tiie  intent  to  per- 
manently deprive  the  owner  of  such 
property." 

Standing  alone,  this  instruction 
may  be  open  to  criticism  for  the  fail- 
ure to  incorporate  the  idea  of  "fe- 
lonious taking*'  of  the  property.  It 
has  been  held,  however,  that  the  use 
of  the  word  "felonious"  is  not  neces- 
sary in  an  instruction  defining  lar- 
ceny, if  words  of  equivalent  import 
or  meaning  are  employed.  Phila- 
malee  v.  State,  58  Neb.  320,  78  N. 
W.  625.  We  do  not  deem  it  neces- 
•  sary,  however,  to  pass  upon  the  cor- 
rectness of  instruction  No.  8  as 
an  abstract  definition  of  larceny. 
This  court  has  repeatedly  held  that 

the  charge  to  the 
jury  must  be  con- 

7r"eie«e«ni?"     sldcred  as  a  whole, 

and  when  thus  con- 
sidered, if  the  law  is  correctly  stated 
and  the  jury  could  not  have  been 
misled,  that  error  will  not  lie  for 
some  defect  in  some  instruction. 

By  instruction  No.  2  the  court 
charged  the  jury  that  the  material 
allegations  of  the  information, 
which  the  state  must  prove,  are: 
"(1)  The  time  and  place  therein 
charged;  (2)  that  the  defendant, 
then  and  there  being,  did  then  and 

12  A.L.R.— 51. 
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there  unlawfully  and  feloniously 
steal,  take,  and  carry  away  one  red 
steer;  (3)  that  said  red  steer  was 
then  and  there  the  personal  property 
of  Vernon  L.  Hanson ;  (4)  that  said 
red  steer  was  then  and  there  as  [of] 
some  value;  and  (5)  that  the  unlaw- 
ful and  felonious  taking  was  with 
the  intent  of  the  defendant  to  per- 
manently deprive  said  Vernon  L. 
Hanson  of  his  said  property.  If  you 
are  convinced  by  the  evidence  in  this 
case,  beyond  a  reasonable  doubt,  of 
the  truth  of  each  one  and  all  of  the 
foregoing  material  allegations  of  the 
information,  then  you  should  find 
the  defendant  guilty.  If  you  are  not 
so  convinced,  or  if  you  entertain  a 
reasonable  doubt  as  to  the  truth  of 
either  one  or  all  of  said  material 
allegations,  then  you  should  give  the 
defendant  the  benefit  of  such  doubt 
and  acquit  him." 

This  instruction  clearly  required 
of  the  jury  that  they  must  find  be- 
yond a  reasonable  doubt  that  the 
property  was  taken  with  a  felonious 
intent  before  they  could  convict  the 
defendant.  As  a  whole,  the  charge 
of  the  court  clearly  met  the  criticism 
of  the  omission  of  a  felonious  tak- 
ing. 

If  there  was  error  in  the  giving 
of  instruction  No.  8,  it  was  without 
prejudice.  But  it  is  further  argued 
that  the  instructions  do  not  embody 
the  idea  that  the  taking  of  the  prop- 
erty must  have  been  with  the  inten- 
tion of  converting  it  to  the  taker's 
use.  The  question  is  fairly  pre- 
sented whether  the  taking  with  the 
intention  of  converting  the  property 
to  the  taker's  use  is  an  essential  ele- 
ment of  the  crime  of  larceny.  Upon 
this  question  there  is  a  conflict  of 
authority,  and  our  own  decisions  at 
first  blush  would  appear  not  har- 
monious. In  Thompson  v.  People,  4 
Neb.  524,  simple  larceny  was  defined 
as  the  "felonious  taking  and  carry- 
ing away  of  the  personal  goods  of 
another,  with  intent  to  deprive  the 
owner  permanently  of  his  property 
therein."  This  definition  was  ap- 
proved in  Mead  v.  State,  25  Neb* 
444,  41  N.  W.  277. 

Bishop  in  his  valuable  work  on 
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Criminal  Law  defines  larceny  to  be 
**the  taking  and  removing,  by  tres- 
pass, of  personal  property  which  the 
trespasser  knows  to  belong  either 
generally  or  specially  to  another, 
with  the  felonious  intent  to  deprive 
him  of  his  ownership  therein,  and 
perhaps  it  should  be  added,  for  the 
sake  of  some  advantage  to  the  tres- 
passer—a question  on  which  the  de- 
cisions are  not  harmonious.''  2 
BishoJ),  Crim.  Law,  8th  ed.  §  758. 

Many  definitions  of  varying  ex- 
pressions are  cited  by  the  author. 

In  Ladeaux  v.  State,  74  Neb.  19, 
103  N.  W.  1048,  and  in  Cheney  v. 
State,  101  Neb.  461,  163  N.  W.  804, 
there  is  injected  into  the  definition 
of  larceny,  as  a  necessary  element, 
that  the  property  must  be  taken 
with  the  "felonious  intent  to  thereby 
convert  the  stolen  property  to  the  de- 
fendant's own  use."    By  the  weight 

Tri«i-in.tr«c.  ^f  authorfty  it  is 
tioB-^eflnition     not  a  necessary  ele- 

of  larceny.  ^^^^  ^^^  ^^  ^^^ 

erty  be  taken  for  some  advantage  of 
the  taker  or  for  his  use.  In  17  R. 
C.  L.  9,  §  8,  it  is  said :  "There  is 
some  auuiority,  especially  among 
the  earlier  decisions,  to  the  effect 
that  the  taking  must  have  been  lucri 
causa ;  that  is,  for  the  sake  of  gain 
or  pecuniary  advantage  to  the  taker. 
.  .  .  This  view,  however,  has  not 
been  uniformly  favored  by  the 
courts,  and  according  to  the  weight 
of  the  modem  decisions  the  element 
of  personal  gain  to  the  taker  or  to 
some  third  person  is  not  essential; 
it  being  regarded  as  suflicient  if 
there  is  an  intention  permanently 
to  deprive  the  owner  of  his  prop- 
erty."   See  cases  cited. 

From  what  has  been  said,  it  fol- 
lows that  all  the  essential  elements 
of  the  crime  were  set  forth  in  the 
instructions,  and  that  the  objections 
are  not  well  founded.  The  expres- 
sions in  Ladeaux  v.  State  and 
Cheney  v.  State,  supra,  in  so  far  as 
they  embody  as  an  essential  element 
of  larceny  that  the  taking  must  be 
with  a  felonious  intent  to  convert 
the  stolen  property  to  the  taker's 
own  use,  are  disapproved. 

The  plaintiff  in  error  also  com- 


plains of  the  giving  of  instruction 
No.  5,  defining  "reasonable  doubt" 
as  follows:  "You  are  instructed 
that  a  reasonable  doubt,  within  the 
meaning  of  the  law,  is  such  a  doubt 
that  if  the  same  were  interposed  in 
the  ordinary  concerns  and  affairs  of 
life  would  cause  an  ordinarily  pru- 
dent man  to  pause  and  hesitate  be- 
fore acting  on  the  truth  of  the  mat- 
ter charged.  A  doubt,  to  justify  an 
acquittal,  must  be  reasonable,  and  it 
must  arise  from  a  candid  and  im- 
partial investigation  of  all  the  evi- 
dence in  the  case,  and  unless  it  is 
sucl)  that,  were  the  same  kind  of 
doubt  interposed  in  the  graver 
transactions  of  life,  it  would  cause  a 
reasonable  and  prudent  man  to  hesi- 
tate and  pause ;  it  is  not  sufficient  to 
authorize  a  verdict  of  not  guilty. 
It  must  be  a  doubt  which  arises 
from  the  evidence  or  want  of  evi- 
dence in  the  case,  and  if  it  does  not 
so  arise  it  is  not  a  reasonable  doubt 
within  the  meaning  of  the  law.  If, 
upon  consideration  of  all  the  evi- 
dence, you  cfein  say  you  have  an 
abiding  conviction  of  the  truth  of 
the  charge,  amounting  to  a  moral 
certainty,  then  you  are  satisfioi  be- 
yond a  reasonable  doubt." 

This  instruction  is  assailed  as 
coming  within  the  criticism  of  in- 
structions in  Brown  v.  State,  88 
Neb.  411,  129  N.  W.  545;  Flege  v. 
State,  90  Neb.  390,  133  N.  W.  431, 
and  Hodge  v.  State,  101  Neb.  419, 
163  N.  W.  321.  A  comparison  of  • 
the  instructions  in  the  cases  last 
above  cited  with  instruction  No.  5 
will  disclose  that 
this  instruction  does  Joabt"**'** 
not  contain  the  sen- 
tences criticized  in  those  cases.  The 
sentence  in  the  instruction  in  ques- 
tion, "A  doubt,  to  justify  an  acquit- 
tal, must  be  reasonable,"  etc.,  was 
criticized  in  Bartels  v.  State,  91 
Neb.  575,  136  N.  W.  717,  in  con- 
nection  with  another  sentence  in 
the  instruction  in  that  case,  in  which 
the  jury  were  told  that  the  rule  that 
requires  proof  of  guilt  beyond  a  rea- 
sonable doubt  *'is  not  intended  to 
aid  anyone  who  is  in  fact  guilty  to 
escape,"  and  the  giving  of  tiie  in- 
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Btruetion  was  held  preju(}icially  er- 
roneous. On  the  other  hand,  in 
Maxfield  v.  State,  54  Neb.  44,  74  N. 
W.  401,  an  instruction  containing 
the  identical  sentence  as  in  instruc- 
tion No.  5,  "A  doubt,  to  justify  an 
acquittal,  must  be  reasonable,''  etc*, 
was  approved.  The  sentence  in  in- 
struction No.  6,  ''It  must  be  a  doubt 
which  arises  from  the  evidence  or 
want  of  evidence,"  etc.,  is  substan- 
tially the  same  as  found  in  6oe- 
mann  v.  State,  100  Neb.  772,  161  N. 
W.  421,  which  was  held  free  from 
error. 

We  think  the  instruction  in  the 
case  at  bar  fairly  states  the  meaning 
of  the  term  ''reasonable  doubt,"  and 
that  there  was  no  error  in  giving  it. 

Plaintiff  in  error  also  urges  that 
the  evidence  does  not  support  the 
verdict.  The  record  shows  that  on 
the  day  the  offense  was  committed, 
but  prior  thereto,  the  accused  ar- 
ranged to  sell  a  chunk  of  meat ;  that 
he  borrowed  a  rifle  of  one  man,  an  ax 
of  another,  and  in  company  with  a 
companion  left  town  in  an  automo- 
bile. On  the  afternoon  of  the  same 
day,  the  complaining  witness  had 
occasion  to  go  to  his  ranch,  and,  ob- 
serving some  commotion  among  his 
cattle,  drove  over  in  that  direction. 
On  his  approach  he  saw  an  automo- 
bile rapidly  driving  :n  his  pasture. 
Two  men  were  in  the  car,  but  he 
was  not  near  enough  to  identify  the 
occupants  of  the  car.  On  further 
investigation  he  discovered  that  one 
of  his  cattle,  the  steer  in  question, 
had  been  killed,  and  its  head  severed 
from  the  body;  the  carcass  having 
been  dragged  some  distance  from 
where  the  animal  was  shot.  The 
carcass  was  still  bleeding  at  the 
time  complaining  witness  saw  it,  in- 
dicating that  the  killing  was  recent- 
ly done.  Accused,  on  being  arrested, 
admitted  that  he  committed  the  act. 
In  the  confession  he  stated  that  he 
shot  the  steer  while  sitting  in  the 
automobile,  that  it  was  dragged  a 
distance  from  the  spot,  and  the  head 
severed  with  the  ax  by  his  com- 
panion. The  accused,  in  company 
with  the  sheriff,  the  county  attor- 
ney, and  a  brother  of  the  licensed. 


drove  over  the  route  taken,  the  ac- 
cused driving  the  car.  He  pointed 
out  where  the  animal  was  shot,  and 
where  it  was  dragged.  He  indicated 
where  the  ax  had  been  thrown  in 
the  pasture,  and  got  out  of  the  auto- 
mobile and  produced  it.  On  being 
arraigned  in  county  court  on  the 
complaint,  he  pleaded  not  guilty,  but 
later  asked  to  be  taken  before  the 
county  judge,  and,  on  being  brought 
into  court,  told  the  court  he  was 
guilty. 

On  this  state  of  facts,  it  is  sug- 
gested that  the  circumstances  do  not 
show  the  stealing  and  carrying  away 
of  the  steer ;  that  there  was  no  pos- 
session by  the  accused  of  the  steer 
as  a  live  animal.  The  testimony 
shows  a  clear  and  unmistakable  in- 
tent on  the  part  of  the  accused  to 
steal  the  steer  and  sell  the  meat. 
To  aid  himself  in  carrying  out  this 
purpose,  he  shot  and  killed  the  steer, 
took  possession  of  the  carcass,  and 
dragged  it  some  distance  from  the 
spot,  where,  after  severing  the  head 
from  the  body,  he  became  apprehen- 
sive of  detection,  Ln^eenr- 
and  fled.  We  think  remo^arof 
the  facts  bring  the  •**•" 
case  within  the  inhibition  of  the 
statute.  Of  course,  if  the  steer 
had  been  accidentally  or  recklessly 
killed,  and  the  carcass  had  been 
found  by  the  defendant  and  felo- 
niously  stolen,  such  facts  would  not 
be  a  stealing  of  the  steer  within 
the  meaning  of  the  statute.  This 
distinction  is  made  in  Hunt  v. 
State,  55  Ala.  138.  The  case  of 
Frazier  v.  State,  85  Ala.  17,  7  Am. 
St.  Rep.  21,  4  So.  691,  is  very  similar 
to  the  case  at  bar.  In  that  case  de- 
fendant was  indicted  for  stealing  a 
hog.  With  the  intention  of  felo- 
niously stealing  the  hog,  he  shot  and 
killed  it,  and  concealed  the  carcass 
with  pine  tops,  in  order  to  conceal 
it  until  he  could  return  and  remove 
it.  He  then  told  the  owner  that  he 
had  found  one  of  his  hogs  dead  in 
the  woods,  and  obtained  permission 
from  him  to  remove  the  carcass, 
which  he  did.  The  court  said :  "If 
the  defendant  shot  and  killed  the 
hog,  with  the  larceny  of  which  he  is 
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charged,  in  a  pine  thicket  in  the 
field,  with  felonious  intent,  and  cov- 
ered it  with  pine  tops,  in  order  to 
conceal  it  until  he  could  return  and 
secretly  remove  it;  and  if  he  subse- 
quently removed  it,  in  pursuance  of 
the  previous  felonious  intent, — there 
was,  in  the  legal  acceptance  of  the 
terms,  a  taking  and  carrying  away, 
sufficient  to  complete  the  offense, 
though  the  removal  may  have  been 
with  the  consent  of  the  owner,  if 
such  consent  was  procured  by  in- 
tentional misrepresentation  and  de- 
ception." 

The  same  principle  is  recognized 
in  People  v.  Smith,  112  Cal.  883,  44 
Pac.  663,  and  Kemp  v.  State,  89  Ala. 
52,  7  So.  413. 

One  of  the  elements  of  larceny  is 
asportation.  It  is  not  necessary, 
however,  that  the  property  stolen 
be  retained  in  the  possession  of  the 
thief.  To  remove  it  with  the  requi- 
'  site     felonious     in- 

:?m^c?:ncV?"^      tent  from  one  part 

of  the  premises  to 
another,  or  from  the  spot  where  it 
is  found,  is  a  sufficient  asportation. 
17  R.  C.  L.  22,  §  24,  and  cases  cited. 
Applying  this  rule  to  the  facts  in 
the  case  at  bar,  it  is  clear  there  was 
a  sufficient  asportation  to  satisfy 
the  law. 

It  is  further  argued  that  the  ad- 
missions of  guilt,  made  by  the  ac- 


cused to  the  sheriff  and  others  after 
his  arrest,  were  improperly  admit- 
ted in  evidence.  In  this  regard  the 
record  shows  that  while  accused  was 
being  returned  to  the  state,  and  be- 
fore any  statement  was  made  by  the 
accused,  the  sheriff  told  him  that 
any  statement  he  made  might  be 
used  against  him;  that  ho  threats 
were  made  or  any  inducement  held 
out  to  the  accused;  that  his  state- 
ment was  voluntarily  mhde.  On 
cross-examination,  however,  the 
sheriff  stated  that  he  told  the  ac- 
cused that  Hardman  had  made  an 
affidavit  and  that  Hardman  was  not 
playing  square  with  him,  and  that 
these  statements  were  made  for  the 
purpose  of  getting  him  to  talk.  This 
was  a  species  of  deception,  which, 
while  hardly  commendable,  does  not, 
as  we  view  it,  make  the  subsequent 
act  and  admissions  of  the  accused 
inadmissible.  After  this  conversa- 
tion on  the  train,  the  accused  made 
several  admissions,  and  made  the 
trip  over  the  route, 
and  gave  the  details  JSuSJ^^. 
of  the  crime,  as  has 
before  been  stated.  Under  all  of  the 
circumstances,  we  think  the  testi- 
mony was  properly  received. 

From  an  examination  of  the  rec- 
ord and  the  questions  presented,  we 
find  no  reversible  error. 

Affirmed. 


ANNOTATION. 

Intent  to  convert  property  to  one's  own  use  or  to  the  use  of  third  person  as 

element  of  larceny. 


While  there  is  considerable  conflict, 
the  weight  of  authority  seems  to  be 
with  the  reported  case  (McIntosh  v. 
State,  ante,  798)  that  in  order  to 
constitute  larceny  it  is  not  necessary 
chat  there  be  an  intent  to  convert  the 
property  taken  to  the  use  of  the  taker. 

Thus,  that  a  benefit  to  the  taker — 
at  least,  a  benefit  in  the  sense  of  mate- 
rial or  pecuniary  profit — is  not  essen- 
tial to  constitute  larceny,  has  been 
held  in : 

Alabama* — ^Williams  v.  State  (1875) 
52  Ala.  411;  King  v.  State  (1916)  15 
Ala.  App.  67,  72  So.  552. 


California.  —  People  v.  Juarez 
(1865)  28  Cal.  380. 

Delaware.— State  v.  Palmer  (1902) 
4  Penn.   (Del.)  126,  53  Atl.  859. 

Indiana.— Keely  v.  State  (1860)  14 
Ind.  36;  Best  v.  State  (1900)  155  Ind. 
46.  57  N.  E.  534;  Roberts  v.  State 
(1914)  181  Ind.  520,  104  N.  E.  970. 

Maryland.— Canton  Nat.  Bank  v. 
American  Bonding  &  T.  Co.  (1909) 
111  Md.  41,  73  Atl.  684,  18  Ann.  Gas. 
820. 

Minnesota.  —  State  v.  Wellman 
(1885)  84  Minn.  221,  25  N.  W.  S95. 

Mississippi.  —  Hamilton     v.     State 
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(1858)  35  Miss.  214;  Warden  v.  State 
(1882)  60  Miss.  638;  Delk  v.  State 
(18860  64  Miss.  77»  60  Am.  Rep.  46,  1 
So.  9. 

Nevada.— State  v.  Ryan  (1877)  12 
Nev.  401,  28  Am.  Rep.  802;  State  v. 
SlinsrerUnd  (1885)  19  Nev.  185,  7 
Pac.  280,  7  Am.  Crim.  Rep.  338. 

New  Jersey.— State  v.  Davis  (1875) 
38  N.  J.  L.  176,  20  Am.  Rep.  367,  1  Am. 
Crim.  Rep.  398. 

North  (Carolina. — State  v.  Kirkland 
(1919)  178  N.  C.  810,  101  S.  E.  560. 

South  Carolina. — State  v.  Brown 
(1849)  34  S.  G.  L.  (3  Strobh.)  508 
(dictum). 

Texas.- Difirnowitty  v.  State  (1856) 
17  Tex.  521,  67  Am.  Dec.  670. 

West  Virginia.— State  v.  Caddie 
(1891)  35  W.  Va.  78,  12  S.  E.  1098. 

England.— Rex  v.  Cabbage  (1815) 
Russ.  &  R.  C.  C.  292;  Rex  v.  Morfit 
(1815)  Russ.  &  R.  C.  C.  307;  Reg.  v. 
White  (1840)  9  Car.  &  P.  344;  Reg.  v. 
Handley  (1842)  Car.  &  M.  547;  Reg. 
V.  Privett  (1846)  2  Car.  &  K.  114,  1 
Den.  C.  G.  193,  2  Cox,  C.  C.  40. 

In  some  of  the  cases  language  is 
employed  that  suggests  that  the  in- 
tention was  merely  to  negative  a  ben- 
efit of  a  material  or  pecuniary  nature. 
For  example,  in  State  v.  Ryan  (Nev.) 
supra,  the  principle  is  stated  by 
Beatty,  J.,  upon  the  authority  of  Rex 
V.  Cabbage  (Eng*)  supra,  in  the  form 
that  *Vhere  there  is  an  intent  to  de- 
prive the  owner  of  his  property,  it  is 
not  essential  that  the  taking  should  be 
with  a  view  to  pecuniary  profit  (lucri 
causa). '*  In  that  form  the  principle 
is  not  inconsistent  with  the  idea  that 
there  must  be  an  intent  to  derive 
some  kind  of  benefit.  But  in  that  case 
the  decision  was  merely  that  there 
can  be  no  larceny  without  an  intent 
to  deprive  the  owner  of  his  property; 
and  in  the  subsequent  case,  in  the 
same  state  (State  v.  ^Slingerland 
(Nev.)  supra),  the  court  sustained  an 
instruction  to  the  effect  that  it  was 
sufficient  if  there  was  an  intent  per- 
manently to  deprive  the  owner  of  the 
property,  which  did  not  hypothesize 
a  benefit  of  any  kind  to  the  taker, 
there  being  evidence  that  the  defend- 
ant's object  was  revenge.  It  will  be 
observed    that    the    proposition    to 


which  the  above  cases  are  cited  mere- 
ly negatives  the  necessity  of  an  in- 
tent to  benefit  the  taker,  and  is  not, 
as  there  stated,  necessarily  inconsist- 
ent with  the  idea  that  there  must  be 
an  intent  in  the  alternative  to  benefit 
either  the  taker  or  a  third  person. 
In  other  word^,  the  proposition  in  that 
form  is  not  necessarily  the  equivalent 
of  the  proposition  subsequently  stated 
that  a  mere  intent  to  deprive  the  own- 
er of  his  property  is  sufficient,  al-; 
though  some  of  the  cases  cited  under 
the  first  and  narrower  proposition 
also,  as  subsequently  shown,  support 
the  second  and  broader  proposition. 
Others  of  them,  however,  cannot  be 
regarded  as  authority  beyond  the  first 
proposition,  as  is  apparent  from  their 
citation  to  the  subsequent  proposi- 
tion that  it  is  sufficient  to  constitute 
larceny  if  there  is  a  benefit  or  ad- 
vantage to  one  other  than  the  taker. 
In  some-  instances,  however,  a  case 
may  probably  be  regarded  as  author- 
ity fox  the  second  and  broader  prop- 
osition, notwithstanding  it  in  form 
only  negatives  an  intent  to  benefit 
the  taker,  since  that  form  was  prob- 
ably due  to  the  absence  of  any  sug- 
gestion in  the  case  of  an  intent  to 
benefit  anyone  else.  For  example,  in 
People  V.  Juarez  (1865)  28  CaL  380, 
the  court's  statement  is  that  ''proof 
of  the  felonious  and  fraudulent 
taking,  with  intent  to  deprive  the 
owner  of  the  property,  is  sufficient  to 
charge  the  defendant,  without  proof 
that  he  intended  to  convert  the  prop- 
erty to  his  own  use.''  The  last  clause 
of  the  quotation  was  due  to  the  fact 
that  there  was  no  suggestion  of  an 
intent  to  benefit  a  third  person,  rather 
than  any  purpose  on  the  part  of  the 
court  to  limit  the  effect  of  the  preced- 
ing part  of  the  sentence 

It  is  sufficient  if  there  is  merely  an 
intent  to  deprive  the  owner  of  his 
property.  Williams  v.  State  (1875) 
62  Ala.  411;  King  v.  SUte  (1916)  15 
Ala.  App.  67,  72  So.  652;  Hamilton  v. 
State  (1858)  35  MisB.  214;  Warden  v. 
State  (1882)  60  Miss.  638;  Delk  v. 
State  (1886)  64  Mlsa  77,  60  Am.  Rep. 
46,  1  So«  9;  State  v.  Slingerland 
(1885)  19  Nev.  186,  7  Pac.  280,  7  Am. 
Grim.  Bep.  388;  State  v  Davis  (1875) 
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88  N.  J.  L.  176,  20  Am.  Rep.  867,  1  Am. 
Crim.  Rep.  398;  State  v.  McKee  (1898) 
17  Utah,  870,  53  Pac.  788;  State  v. 
Allen  (1920)  —  Utah,  — ,  189  Pac.  84; 
State  V,  Caddie  (1891)  85  W.  Va.  78, 
12  S.  E.  1098;  Rex  v.  Cabbage  (1815) 
Russ.  &  R.  C.  C.  (Eng.)  292. 

In  Hamilton  v.  State  (1858)  35 
Miss.  214,  the  court,  with  reference  to 
the  rule  that  it  is  not  necessary  to 
constitute  larceny  that  there  be  an  in- 
tent to  convert  the  thing  stolen  to  the 
pecuniary  advantage  or  gain  of  the 
taker,  said:  "This  rule  we  consider 
to  be  in  accordance  with  the  principle 
on  which  the  law  of  larceny  rests, 
which  is  to  punish  the  thief  for  wrong- 
fully and  feloniously  depriving  the 
owner  of  his  property.  The  reason  of 
the  law  is  to  secure  a  man's  property  to 
him,  and  that  is  to  be  carried  out  rath- 
er by  punishing  the  thief  for  felonious- 
ly depriving  him  of  it  than  for  the 
wrongful  gain  he  has  made  by  the 
theft.  The  moral  wrong  is  founded  in 
the  wrongful  and  felonious  depriva- 
tion." 

In  Warden  v.  State  (1882)  60  Miss. 
688,  in  holding  that  one  who  took  a 
mule  of  another  and  killed  it,  solely 
for  revenge,  was  guilty  of  larceny,  the 
court  said:  ''While  the  doctrine  that 
there  can  be  a  larceny  where  there 
exists  no  desire  for  gain  on  the  part 
of  the  taker  is  by  no  means  univer- 
sally recognized,  and  is  distinctly 
repudiated  by  many  cases,  we  do  not 
feel  disposed  to  overrule  the  delib- 
erate adjudication  of  this  court  on 
the  question,  in  view  of  the  fact  that 
our  statutes  have  undergone  several 
revisions  since  the  case  of  Hamilton 
V.  State  (Miss^)  supra,  was  decided 
without  change  in  this  regard,  and 
even  apart  from  this  consideration 
much  may  be  said  in  support  of  the 
doctrine." 

And  in  Delk  v.  State  (1886)  64 
Miss.  77,  60  Am.  Rep.  46,  1  So.  9, 
where  the  facts  were  similar  to  those 
in  Warden  v.  State  (Miss.)  supra,  the 
court  said  that  the  doctrine  is  well 
settled  in  this  state  that  it  is  not  nec- 
essary to  constitute  larceny  that  the 
taking  should  be  lucri  causa.  A 
fraudulent  taking  and  removal  of  the 
personal  property  of  another  with  in- 


tent to  wholly  and  permanently  de- 
prive the  owner  of  the  same  is  lar- 
ceny. 

In  Williams  v.  State  (1875)  52  Ahu 
411,  a  prosecution  for  larceny  of  cat- 
tle, the  court  said:  "To  constitute 
the  offense  of  larceny  it  is  not  neces- 
sary the  taking  should  have  been  with 
an  intent  to  appropriate  the  goods  to 
the  use  or  benefit  of  the  person  taking. 
The  criminal  intent  consists  in  the 
purpose  to  deprive  the  owner  of  his 
property.  No  benefit  to  the  guilty 
agent  may  be  sought,  but  only  injury 
to  the  owner."  This  case,  it  will  be 
seen,  is  in  conflict  with  the  earlier 
Alabama  case  of  State  v.  Hawkins 
(1839)  8  Port.  (Ala.)  461,  33  Am.  Dec. 
294. 

And  in  King  v.  State  (1916)  15  Ala. 
App.  67,  72  So.  552,  it  was  held  that 
it  is  not  essential  that  the  thief  should 
entertain  the  intent  to  convert  the 
property  to  his  own  use;  it  is  enough 
that  the  intent  be  to  deprive  the  owner 
of  the  property. 

While  the  earlier  case  of  State  v. 
Hawkins  (Ala.)  supra,  is  not  men- 
tioned in  either  the  Williams  or  the 
King  Case,  it  is  probable  that  it  is  in 
effect  overruled  by  them. 

In  a  prosecution  under  a  statute 
which  provides :  "If  any  person  shall 
receive  or  conceal  property  which  has 
been  acquired  by  another  in  such 
manner  as  that  the  acquisition  contes 
within  the  meaning  of  the  term  'theft,' 
knowing  the  same  to  have  been  so  ac- 
quired he  shall  be  punished  in  the 
same  manner  as  by  law  the  person 
stealing  the  same  would  be  punished," 
— ^the  indictment  need  not  contain  the 
allegation  that  the  goods  were  re- 
ceived or  concealed  with  an  intent  to 
appropriate  them  to  the  receiver's 
own  use  or  benefit.  Nourse  v.  State 
(1877)  2  Tex.  App.  304. 

And  on  ^  prosecution  for  stealing 
sheep  under  a  statute  which  defines 
larceny  to  be  "the  felonious  stealing* 
taking,  carrying,  lending,  or  driving 
away  the  personal  property  of  anoth- 
er," it  is  not  necessary  to  prove  that 
accused  actually  intended  to  convert 
the  sheep  to  his  own  use.  It  is  suf- 
ficient to  prove  beyond  a  reasonable 
doubt  that  he  took  the  sheep  away 
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asrainst  the  will  of  the  owner,  with 
the  intention  of  permanently  depriv- 
ing  him  of  his  property.  State  v. 
McKee  (1898)  17  Utah,  370,  53  Pac. 
733. 

And  to  the  same  effect  is  State  v. 
Allen  (1920)  —  Utah,  — ,  189  Pac. 
84,  citing  State  y.  McKee  as  author- 
ity. 

It  is  sufficient  to  constitute  larceny 
if  there  is  a  benefit  or  advantage  to 
one  other  than  the  taker.  State  v. 
Palmer  (1902)  4  Penn.  (Del.)  126,  53 
Atl.  359;  Keely  v.  State  (1860)  14 
IncL  36;  Best  v.  State  (1900)  155  Ind. 
46,  57  N.  E.  534;  Roberts  v.  State 
(1914)  181  Ind.  520,  104  N.  E.  970; 
Canton  Nat.  Bank  v.  American  Bondr 
ing  &  T,  Co.  (1909)  111  Md.  41,  73 
Atl.  684,  18  Ann.  Gas.  820;  State  y. 
Wellman  (1885)  34  Minn.  221, '25  N. 
W.  395;  State  v.  Eirkland  (1919)  178 
N«  C  810,  101  S.  E.  560;  Dignowitty 
▼.  State  (1856)  17  Tex.  521,  67  Am. 
Dec.  670;  Rex  v.  Cabbage  (1815) 
Russ.  &  R.  C.  C.  (Eng.)  292;  Reg.  v. 
White  (1840)  9  Car.  &  P.  (Eng.)  344. 

Nor  is  it  necessary  that  it  be  a 
pecuniary  advantage;  it  is  sufficient 
if  any  other  benefit  to  him  or  to  a 
third  person  is  expected  to  accrue. 
State  V.  Palmer  (1902)  4  Penn.  (Del.) 
126,  53  Atl.  359;  Rex  v.  Cabbage 
(1815)  Russ.  ft  R.  C.  C.  (Eng.)  292. 

In  Keely  v.  State  (1860)  14  Ind.  36, 
in  defining  larceny,  the  court  said 
that  the  general  doctrine  is  that  the 
felonious  quality  consists  in  an  in- 
tent to  defraud  the  owner  for  the  use 
and  benefit  of  the  thief.  It  added, 
however,  that  there  may  be  larceny 
without  anticipated  benefit  to  the 
thief. 

And  in  Best  v.  State  (1900)  155  Ind. 
46,  57  N.  E.  534,  in  holding  that  there 
was  no  error  in  refusal  of  instruction 
that  one  of  the  essential  elements  of 
the  crime  of  larceny  is  that  the  taking 
must  be  with  felonious  intent  existing 
at  the  time  in  the  mind  of  the  taker 
to  appropriate  the  property  taken  to 
his  own  use,  the  court  said  that  it  is 
not  necessary  to  constitute  such 
-crime  that  the  taker  should  have  in- 
tended to  appropriate  the  property 
taken  to  his  own  use. 

And  in  Roberts  v.  State  (1914)  181 


Ind.  520,  104  N.  B.  970,  it  was  held 
that  to  constitute  the  crime  of  lar- 
ceny, it  is  not  necessary  that  the  tak- 
ing be  for  the  purpose  of  gain  to  the 
thief,  but  it  is  sufficient  if  it  be  for 
the  use  of  another,  citing  as  authority 
Best  V.  State  (Ind.)  supra. 

And  in  Dignowitty  v.  Sta^te  (1856) 
17  Tex.  521,  67  Am.  Dec.  670,  it  was 
said  that  to  constitute  larceny  'it  is 
not  necessary  that  the  taking  should 
be  done  lucri  causa;  taking  with  an 
intention  to  destroy  will  be  sufficient 
to  constitute  the  offense,  if  done  to 
serve  the  offender  or  another  person, 
though  not  in  a  pecuniary  way.''  In 
this  case  one  who  had  given  to  anoth- 
er a  written  contract  to  convey  real 
estate  asked  permission  of  such  other 
party  to  inspect  the  paper,  and,  upon 
its  being  handed  to  him  for  that  pur- 
pose, destroyed  it,  and  he  was  con- 
victed of  larceny. 

One  who  took  a  horse  and  backed  it 
into  a  pit  and  killed  it,  his  object  be- 
ing that  the  horse  might  not  contrib- 
ute to  furnish  evidence  against  anoth- 
er person  charged  with  stealing  it, 
was  held  in  Rex  v.  Cabbage  (Eng.) 
supra,  to  be  guilty  of  larceny,  the 
court  considering  it  sufficient  if  there 
was  a  benefit  to  a  third  person.  How- 
ever, six  judges  in  this  case  held  that 
it  was  not  essential  that  the  taking  be 
causa  lucri,  considering  it  sufficient 
that  the  taker  intended  wholly  to  de- 
prive the  owner  of  his  property. 

And  in  Reg.  v.  White  (1840)  9  Car. 
&  P.  (Eng.)  844,  it  was  held  to  be  as 
much  a  felony  if  one  takes  the  prop- 
erty of  another  and  hands  it  over  to 
a  third  person  as  a  gift  as  it  would  be 
if  the  taker  had  sold  the  property  or 
taken  it  to  a  pawnbroker  and  pledged 
it. 

On  the  other  hand,  that  to  consti- 
tute larceny  there  must  be  an  intent 
to  convert  the  property  to  the  taker's 
own  use  has  been  held  in: 

Alabama. — State  v.  Hawkins  (1839) 
8  Port.  461,  33  Am.  Dec.  294.  (But 
see  later  Alabama  cases  cited  above.) 

Arkansas:  —  Dove  v.  State  (1881) 
87  Ark.  261. 

Delaware.— State  v.  Laws  (1834)  2 
Harr.  529. 
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Kansas.— State  v.  Shepherd  (1901) 
63  Kan.  545,  €6  Pac.  236. 

Kentucky.— Ford  v.  Com.  (1917) 
175  Ky.  126,  193  S.  W.  1026. 

Missouri.— State  v.  Littrell  (1902) 
170  Mo.  13,  70  S.  W.  143,  14  Am.  Crim. 
Rep.  487. 

Nebraska. — Cheney  v.  State  (1917) 
101  Neb.  461,  163  N.  W.  804  (disap- 
proved in  MclNTosH  V.  State  (report- 
ed herewith)  ante,  798. 

New  Yolic  —  Crocheron's  Case 
(1816)  1  N.  Y.  City  Hall  Rec.  177; 
People  V.  Woodward  (1883)  31  Hun, 
57. 

Oklahoma.  —  Sullivan  v.  Territory 
(1899)  8  Okla.  499,  58  Pac.  650. 

Texas.— State  v.  Sherlock  (1861)  26 
Tex.  107. 

England.  —  Rex  v.  Van  Muyen 
(1806)  Rubs.  &  R.  C.  C.  118. 

As  regards  some  of  these  cases,  at 
least,  the  apparent  insistence  upon  an 
intent  to  convert  to  the  taker's  own 
use  is  perhaps  due  to  the  absence  of 
any  suggestion  of  an  intention  to  con- 
vert the  property  to  the  use  of  any- 
body else,  rather  than  to  the  purpose 
on  the  part  of  the  court  to  deny  that 
an  intention  to  convert  to  the  use  of 
a  third  person  would  be  sufficient 

But  the  intention  to  convert  to  the 
use  of  the  taker  in  the  particular 
county  where  taken  is  not  an  essential 
ingredient  in  the  crime  of  larceny. 
State  V.  Ware  (1846)  10  Ala.  814. 

To  constitute  the  crime  of  larceny, 
the  intent  with  which  the  property 
was  taken  must  be  felonious.  In  the 
language  of  the  common  law,  it  must 
be  done  animo  furandi.  To  take  prop- 
erty, in  the  absence  of  an  intention  to 
steal,  that  is,  an  intention  to  convert 
the  same  to  the  use  of  the  taker  and 
permanently  to  deprive  the  owner 
thereof,  is  not  larceny,  though  under 
proper  conditions  it  may  constitute  a 
trespass.    Ford  v.  Com.  (Ky.)  supra. 

The  guilt  or  innocence  of  larceny 
depends  on  the  presence  or  absence 
of  felonious  intent  in  the  mind,  at  any 
time  while  in  the  possession  of  prop- 
erty, to  deprive  the  owner  thereof 
permanently  of  his  property  and  con- 
vert it  to  his  own  use.  State  v.  Shep- 
herd (Kan.)  supra,  citing  Re  Mutch- 
ler  (1895)  55  Kan.  164,  40  Pac.  283,  a 


prosecution  for  larceny  of  one  who 
hired  a  horse  to  drive  to  a  certain 
place,  and  then  drove  to  another  place 
and  left  the  horse  for  the  owner  to  go 
and  get,  wherein  the  court  said  that 
''a  felonious  intent  means  to  deprive 
the  owner,  not  temporarily,  but 
permanently,  of  his  own  property 
without  color  of  right  or  excuse  for 
the  act,  and  to  convert  it  to  the  taker's 
use  without  the  consent  of  the  owner.'^ 

So,  one  who  took  a  slave  from 
another  merely  to  aid  such  slave  in 
gaining  his  freedom,  and  not  for  the 
purpose  of  converting  the  slave  to  his 
own  use,  was  not  guilty  of  larceny. 
State  V.  Hawkins  (Ala.)  supra.  The 
court  stated  that  it  was  not  sufficient 
that  property  of  another  be  taken  for 
the  purpose  of  destroying  it  or  of  in- 
juring his  neighbor,  as  it  would  want 
one  of  the  essential  ingredients  of 
larceny,  the  lucri  causa, — ^the  intention 
to  profit  by  the  act, — by  the  conver- 
sion of  the  property. 

But  see  Hamilton  v.  State  (1858)  35 
Miss.  214,  where  it  was  held  that  one 
who  takes  a  slave  from  his  owner  for 
the  purpose  of  taking  him  to  a  free 
state  and  there  setting  him  free  is 
guilty  of  larceny, — criticizing  State  v. 
Hawkins  (Ala.)  supra. 

In  State  v.  Boggs  (1917)  181  Iowa, 
358,  164  N.  W.  759,  there  is  a  dictum 
statement  to  the  effect  that  the  tak- 
ing of  a  motor  vehicle  and  operating 
the  same,  without  the  intention  of  ap- 
propriating it  permanently  to  the  use 
of  the  person  so  taking  and  operating 
it,  is  not  larceny,  and  cannot  be  pun- 
ished as  such. 

In  People  v.  Woodward  (1888)  31 
Hun  (N.  Y.)  57,  which  held  that  the 
taking  of  property  with  intent  to 
destroy  it  was  not  larceny,  since 
there  was  no  benefit  to  the  taker, 
there  was  a  strong  dissenting  opinion 
by  Justice  Learned.  It  may  be  stat- 
ed, however,  that  under  the  Penal 
Code  of  New  York  lucri  causa  is  now 
made  nonessential. 

It  is  error  to  omit  to  instruct  that, 
to  convict  of  theft,  it  is  essential  that 
defendant  should  have  taken  property 
''with  intent  to  appropriate  it  to  his 
own  use  or  benefit,"  where  such  in- 
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tent  is  part  of  the  statutory  defini'^ 
tion  of  theft.  Willis  v.  State  (1888) 
24  Tex.  App.  584,  6  S.  W.  856. 

Nor  under  such  a  statute  could  one 
be  convicted  of  theft  who  took  anoth- 
er's horse  for  the  sole  purpose  of 
riding  it  to  a  certain  place  and  then' 
abandoning  it,  since  the  intent  to  ap- 
propriate it  permanently  to  the  taker's 
own  use  was  lacking.  Lucas  v.  State 
(1894)  33  Tex.  Crim.  Rep.  290,  26  S. 
W.  213. 

But  one  can  be  convicted  of  theft  un- 
der such  statute,  who  takes  a  horse  and 
hides  it  with  the  intent  of  holding  it 
until  a  reward  is  offered  for  its  re- 
turn. Dunn  V.  State  (1895)  34  Tex. 
Crim.  Rep.  257,  53  Am.  St.  Rep.  714, 
30  S.  W.  227.  It  was  contended  that 
the  taking  of  the  horse  with  the  in- 
tent to  secure  a  reward  for  the  return 
of  the  same  is  not  the  intent  per- 
manently to  appropriate  the  property 
necessary  to  constitute  theft  under 
the  statute,  any  more  than  is  the 
taking  of  the  horse  for  the  purpose  of 
taking  a  ride  and  then  turning  it  loose 
or  restoring  it  to  his  owner.  But  the 
court  stated  that  it  appeared  that  the 
purpose  here  was  not  for  a  temporary 
use,  but  to  hold  the  property  itself 
until  the  taker  should  be  paid  for  its 
restoration  to  the  owner,  and  to  that 
extent  he  must  have  intended  to  de- 


prive the  owner  of  its  value  and  to 
appropriate  it  pro  tanto  to  his  own 
use  and  benefit;  that  is,  he  proposed 
to  appropriate  to  his  own  use  some  in- 
terest or  value  in  the  horse  itself. 

Under  a  statute  which  provides 
that  "any  person  who,  knowingly,  wil- 
fully, and  without  the  consent  of  the 
owner  thereof,  enters  upon  the  lands 
of  another  person,  and  cuts  and  car- 
ries off  any  timber  or  rails,  with  the 
intention  of  converting  the  same  to 
his  own  use,  ...  is  guilty  of  petit 
larceny,"  the  evil  "intention  of  con* 
verting  the  same  to  his  own  use"  is 
necessary  to  convert  the  prescribed  ' 
acts  into  a  crime,  and  so  an  indict- 
ment omitting  an  allegation  of  the 
statutory  intention  fails  to  charge  an 
offense.  McCord  v.  State  (1885)  79 
Ala.  269.  This  case  would  seem  to  be 
distinguishable  from  the  other  Al- 
abama cases  cited  earlier  in  the  note, 
because  of  the  terms  of  the  statute. 

Where,  by  statute,  to  constitute 
larceny,  the  taking  must  have  been 
with  the  intent  to  appropriate  the 
same  to  the  taker's  own  use  and. 
benefit,  an  instruction  which  defines 
larceny  merely  as  a  taking  with  a 
felonious  intent  to  deprive  the  owner 
thereof  is  erroneous.  Miller  v.  Ter- 
ritory (1906)  79  C.  C.  A.  268,  149  Fed. 
330,  9  Ann.  Cas.  389.  J.  H.  B. 


WILLIAM  A.  DICKENS  et  al.,  Plffs.  in  Err., 

v. 

HENRY  E.  BARNHAM. 

Colorado  Supreme  Court  (I}€pt.  No.  3) '^November  8,  1020. 

(—  Colo.  — ,  194  Pac.  366.) 

Parent  and  child  —  liability  for  injury  by  child  using  rifle. 
A  father  may  be  found  negligent  in  permitting  his  minor  son  to  possess 

a  high-power  rifle,  and  keep  it,  together  with  its  ammunition,  within  easy 

access  of  younger  children,  so  as  to  be  liable  in  case,  during  the  absence 

of  the  family,  an  eight-year-old  son  injures  with  it  one  passing  on  the 

highway. 

ISee  note  on  this  question  beginning  on  page  812.] 


Error  to  the  District  Court  for  Boulder  County  (Bradfield,  J.)  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendants' 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Jacob  S.  Schey  and  John  F. 
ReyneSy  for  plaintiffs  in  error: 

The  mere  relation  of  parent  and 
child  imposes  upon  the  parent  no  lia- 
bility for  the  torts  of  the  child,  com- 
mitted without  his  knowledge  or  au- 
thority, express  or  implied. 

29  Cyc.  1665;  Tiffany,  Dom.  Rel. 
239 ;  Schouler,  Dom.  Rel.  §  263 ;  Paulin 
V.  Howser,  63  111.  312;  Tifft  v.  Tifft, 
4  Denio,  175;  Paul  v.  Hummel,  43  Mo. 
119,  97  Am,  Dec.  381 ;  Smith  v.  Daven- 
port, 45  Kan.  423,  11  L.R.A.  429,  23 
Am.  St.  Rep.  737,  25  Pac.  851;  Ritter 
V.  Thibodeaux,  —  Tex.  Civ.  App.  — , 
,  41  S.  W.  492;  Edwards  v.  Crume,  13 
Kan.  348 ;  Scott  v.  Watson,  46  Me.  363, 
74  Am.  Dec.  457 ;  M'Cauley  v.  Wood,  2 
N.  J.  L.  86;  Schlossberg  v.  Lahr,  60 
How.  Pr.  450;  Baker  v.  Haldeman,  24 
Mo.  219,  69  Am.  Dec.  430;  Chandler 
V.  Deaton,  37  Tex.  406 ;  Warren  v.  Nor- 
guard,  103  Wash.  284,  174  Pac.  7; 
Birch  V.  Abercrombie,  74  Wash.  486, 
50  L.R.A.(N.S.)  59,  133  Pac.  1020; 
Hoverson  v.  Noker,  60  Wis.  511,  50 
Am.  Rep.  381,  19  N.  W.  382;  Johnson 
v.  Glidden,  11  S.  D.  237,  74  Am.  St. 
Rep.  795,  76  N.  W.  933,  5  Am.  Neg. 
Rep.  97;  Taylor  v.  Sell,  120  Wis.  32, 
97  N.  W.  498,  15  Am.  Neg.  Rep.  465; 
'Ship  V.  Pridenberg,  132  App.  Div.  782, 
117  N.  Y.  Supp.  599 ;  Swanson  v.  Cran- 
dall,  2  Pa.  Super.  Ct.  85;  Broadstreet 
V.  Hall,  168  Ind.  192,  10  L.R.A.  (N.S.) 
944,  120  Am.  St.  Rep.  356,  80  N.  E. 
145;  Hagerty  v.  Powers,  66  Cal.  368, 
56  Am.  Rep.  101,  5  Pac.  622;  Fair- 
mount  Cemetery  Asso.  v.  Davis,  4  Colo. 
App.  570,  36  Pac.  911;  Herndobler  v. 
Rippen,  75  Or.  22,  146  Pac.  140;  Palm 
V.  Ivorson,  117  111.  App.  535. 

Messrs.  Rinn  &  Archibald,  for  de- 
fendant in  error : 

There  was  ample  evidence  to  estab- 
lish plaintiff's  injury  as  being  a  gun- 
shot wound  inflicted  by  the  discharge 
of  an  automatic  rifle  in  the  hands  of 
Lloyd  Dickens,  for  which  defendants 
were  liable. 

Williams  v.  Sleepy  Hollow  Min.  Co. 
37  Colo.  62,  7  L.R.A.(N.S.)  1170,  86 
Pac  337,  11  Ann.  Cas.  Ill;  Colorado  & 
M.  R.  Co.  V.  Brady,  45  Co?o.  203,  101 
Pac.  62 ;  Phillips  v.  Denver  City  Tram- 
way Co.  53  Colo.  458,  128  Pac.  460, 
Ann.  Cas.  1914B,  29;  El  Paso  County 
Land  &  Fuel  Co.  v.  Howell,  62  Colo. 
211,  161  Pac.  293;  Great  Western 
Sugar  Co.  v.  Parker,  22  Colo.  App.  38, 
128  Pac.  670;  Colorado  &  S.  R.  Co.  v. 
Davis,  23  Colo.  App.  48,  127  Pac.  249; 
Western  Invest.  &  Land  Co.  v.  First 


^at.  Bank,  23  Colo.  App.  153,  128  Pac 
476;  Salisbury  v.  Crudale,  17  N.  C.  C. 
A.  481,  with  notes,  41  R.  I.  33,  102 
Atl.  731 ;  Denver  City  Tramway  Co.  v. 
Nicholas,  35  Colo.  470,  84  Pac.  813,  20 
Am.  Neg.  Rep.  16;  Woodruff,  Dom.  Rel. 
•412;  Huchting  v.  Engel,  17  Wis.  230,84 
Am.  Dec.  741 ;  Kopplekom  v.  Colorado 
Cement  Pipe  Co.  16  Colo.  App.  274,  54 
L.R.A.  284,  64  Pac.  1047;  Meers  v.  Mc- 
Dowell, 110  Ky.  926,  53  L.R.A.  789,  96 
Am.  St.  Rep.  475,  62  S.  W.  1013 ;  Carter 
V.  Towne,  98  Mass.  567,  96  Am.  Dec. 
682 ;  Sousa  v.  Irome,  219  Mass.  273, 106 
N.  E.  998;  Stephens  v.  Stephens,  172 
Ky.  780,  189  S.  W.  1143;  Mathis  v. 
Granger  Brick  &  Tile  Co.  85  Wash.  634, 
149  Pac.  3 ;  Mattson  v.  Minnesota  &  N. 
W.  R.  Co.  95  Minn.  477,  70  L.R.A.  503, 
111  Am.  St.  Rep.  483,  104  N.  W.  443,  5 
Ann.  Cas.  498,  18  Am.  Neg.  Rep.  411; 
29  Cyc.  1666,  and  notes ;  20  R.  C.  L.  § 
33;  Phillips  v.  Bamett,  2  N.  Y.  City 
Ct.  Rep.  20;  Sample  v.  Stayer,  3  Lane. 
L,  Rev.  161*;  Dixon  v.  Bell,  5  Maule  & 
S.  198,  105  Eng.  Reprint,  1023,  1 
Starkie,  287,  17  Revised  Rep.  308,  19 
Eng.  Rul.  Cas.  26;  Sullivan  v.  Creed 
[1904]  2  Ir.  R.  317,  2  B.  R.  C.  139; 
Gerbino  v.  Greenhut-Siegel-Cooper  Co. 
165  App.  Div.  763,  152  N.  Y.  Supp. 
502;  Olson  v.  Gill  Home  Invest.  Co.  58 
Wash.  151,  27  L.R.A.{N.S.)  888,  108 
Pac.  140;  Munden  v.  Harris,  153  Mo. 
App.  652,  134  S.  W.  1076 ;  29  Cyc.  1666. 

Allen,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  dam- 
ages for  personal  injuries  resulting 
from  the  alleged  negligence  of  the 
defendants  Lloyd  Dickens,  a  minor, 
and  William  A.  Dickens  and  Han- 
nah Dickens,  the  parents  of  Lloyd 
Dickens.  The  plaintiff  below  re- 
covered a  judgment  against  two  of 
the  defendants,  the  father  and  the 
son,  and  such  defendants  have  sued 
out  this  writ  of  error  and  apply  for 
a  supersedeas. 

The  plaintiff,  Henry  E.  Barnham, 
was  injured  by  a  flying  bullet,  al- 
leged to  have  been  discharged  from 
a  rifle  fired  by  the  defendant  Lloyd 
Dickens,  who  was  at  that  time  an 
infant  of  the  age  of  eight  years. 
The  bullet  struck  the  plaintiff  about 
an  inch  in  front  of  the  right  ear 


DICKENS  V.  BARNHAM. 


811 


( —  Colo.  — , 

and  passed  through  brain  tissue  and 
through  the  eyeball.  It  is  not  dis- 
puted that,  upon  the  occasion  of  the 
plaintiff's  injury,  Lloyd  Dickens 
was  carelessly  and  negligently  firing 
an  automatic  repeating  rifle,  and 
that  as  a  consequence  of  such  con* 
duct  the  plaintiff  was  struck  and 
injured  by  a  stray  bullet.  There  is 
ample  evidence  to  support  the  ver- 
dict as  against  the  defendant  Lloyd 
Dickens,  and  any  question  as  to  the 
sufficiency  of  such  evidence  to  sus- 
tain a  judgment  against  him  does 
not  merit  discussion. 

The  main  question  to  be  deter- 
mined is :  Does  the  evidence  support 
the  verdict  and  judgment  against 
the  defendant  William  A.  Dickens, 
the  father  of  Lloyd  Dickens? 

The  judgment  against  1;he  father 
is  sought  to  be  upheld  on  the  theory 
that  the  evidence  shows  that  he  was 
guilty  of  negligence  in  connection 
with  the  circumstance  that  the  son 
obtained  possession  of  the  rifle,  and 
anununition  therefor,  and  used  the 
same  with  the  result  already  noted, 
and  that  such  negligence  was  the 
cause  of  the  injury.  As  evidence 
tending  to  show  such  negligence, 
there  was  testimony  to  the  following 
e£Fect: 

At  aU  times  herein  mentioned, 
William  A.  Dickens  and  his  family 
resided  in  a  dwelling  located  a  quar- 
ter of  a  mile  distant  from  the  city 
limits  of  Longmont,  in  Boulder 
county,  and  about  a  hundred  yards 
from  an  extensively  traveled  public 
highway.  The  family  consisted  of 
a  wife  and  five  children,  the  latter 
being  aged,  respectively,  about  four- 
teen, ten,  eight,  seven,  and  six  years. 
On  the  afternoon  of  May  11,  1919, 
Uoyd,  aged  eight,  was  left  alone  on 
the  premises,  as  he  had  been  at  oth- 
er times.  It  was  on  that  occasion 
that  the  plaintiff  was  struck  by  a 
stray  bullet,  while  he  was  walking 
on  the  highway  above  mentioned, 
and,  as  hereinbefore  noted,  the  bul- 
let came  from  a  rifle  fired  by  Lloyd. 

The  rifle  in  question  was  one  pur- 
chased by  William  Didcens,  Jr.,  an^ 
other  son,  aged  fourteen.  It  was 
purchased  with  the  father's  consent. 


19k  Pac.  SS6,) 

about  one  or  two  months  prior  to 
the  date  of  the  accident.  Some  time 
after  it  was  brought  home,  William, 
Jr.,  showed  Lloyd  how  to  load  and 
discharge  the  rifle,  and  allowed  him 
to  fire  it  once.  Prior  to  and  at  the 
time  that  the  rifle  was  purchased 
the  father  and  his  son  William  kept 
upon  their  premises  at  their  home 
another  rifle  which,  on  at  least  one 
occasion,  was  used  by  Lloyd.  It 
was  kept  in  a  barn,  was  not  con- 
cealed from  Lloyd,  and  he  knew  it 
was  there.  For  a  time  after  its  pur- 
chase, the  new  rifle  was  also  kept 
in  the  barn.  Then  the  father  in- 
structed William  ''to  take  it  some 
place  else"  because,  as  Lloyd  testi- 
fied, ''it  was  too  good  a  gun  to  leave 
laying  around  in  the  bam."  The 
following  is  the  testimony  of  the 
father  as  to  why  the  new  rifle  was 
not  kept  in  the  dwelling-  house: 
"Well,  William  got  the  gun  and  put 
it  in  tiie  bam.  I  seen  the  gun  there, 
and  I  says,  'It  is  too  dirty  to  keep 
a  good  gun  there.'  I  says,  'Put  it 
in  a  better  place,'  and  he  did,  or  at 
least  the  gun  was  removed,  and  I 
presume  he  took  it  away." 

The  father  intrusted  the  care  of 
the  new  rifle  entirely  to  his  son 
William.  The  new  rifle  was  placed 
in  a  bunk  house.  Lloyd  testified 
that  he  saw  William  **take  it  in 
there."  He  knew  it  was  being  kept 
there.  The  bunk  house  was  not 
locked.  Lloyd  and  the  other  chil- 
dren sometimes  played  in  it.  When 
Lloyd  was  left  alone  at  home  on  the 
afternoon  of  May  11, 1919,  the  bunk 
house  was  unlocked  and  its  interior 
was  accessible  to  him.  On  that  oc- 
casion he  went  into  the  bunk  house 
to  look  for  the  rifle  and  to  take  it 
out  He  found  the  rifle  on  a  shelf ; 
at  the  same  time  he  found  three 
boxes  of  shells,  the  ammunition  for 
the  rifle,  on  the  same  shelf.  It  thus 
appears  that  both  the  rifle  and  the 
ammunition  were  accessible  to  him, 
for  he  had  but  little  difficulty  in  ob- 
taining possession  of  the  same.  The 
rifle  was  of  a  high-power  character, 
and  capable  of  killing  a  human 
being  at  a  considerable   distance. 
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Neither  the  rifle  nor  the  ammuni- 
tion Was  placed  or  kept  where  it 
could  not  be  taken  and  used  by  the 
younger  children  in  the  family.  The 
father  made  no  effort  to  learn  how 
or  where  the  rifle  was  kept ;  he  sim- 
ply allowed  William  "to  take  care  of 
it."  He  took  no  means  to  make  the 
dangerous  weapon  inaccessible  to 
the  younger  children  except  that,  if 
we  take  his  testimony,  he  said  to 
William:  "Don't  have  any  of  the 
children  shoot  it  or  take  care  of  it 
in  any  way  at  all." 

It  is  not  necessary  to  detail  fur- 
ther evidence.  What  has  been  here- 
inabove recited,  together  with  rea- 
sonable inferences  which  may  be 
drawn  therefrom,  is,  in  our  opin- 
ion, sufiicient  to 
-Tiabiii"  for       support    a    verdict 

«i:7rlkV"'"*    a^d     a  Judgment 

agamst  the  father, 
the  defendant  William  A.  Dickens. 
The  jury  could  find,  from  the  evi- 
dence, that  he  was  negligent  and 
that  his  negligence  was  the  cause 
of  the  injury  to  the  plaintiflP.  A 
father  may  be  liable  on  the  ground 
that  his  own  act  in  permitting  the 
child  to  have  access  to  some  instru- 
mentality potent  for  mischief  is,  in 
view  of  the  child's  want  of  capacity 
properly  to  manage  it,  the  proxi- 
mate cause  of  the  injury.  7  B.  R. 
C.  33,  note ;  20  R.  C.  L.  627. 

So  far  as  legal  principles  are  con- 
cerned, the  facts  of  this  case  are 
analogous  to  those  in  Salisbury  v. 
Crudale,  41  R.  I.  33,  102  Atl.  731, 
17  N.  C.  C.  A.  481.  In  that  case  a 
father  left  a  loaded  gun  under  a 
bed.  There,  as  in  the  instant  case, 
the  weapon  was  accessible  to  an  in- 
fant son,  and  it  was  held  that 
whether  defendant  was  negligent  in 
allowing  his  son  to  get  possession 
of  a  loaded  rifle,  and  whether  such 
negligence  was  the  cause  of  the  in- 


jury, were  questions  for  the  jury. 
The  case  approvingly  quotes  lan- 
guage found  in  two  English  cases, 
Dixon  V.  Bell,  5  Maule  &  S.  198, 105 
Eng.  Reprint,  1023,  1  Starkie,  287, 
17  Revised  Rep.  308,  19  Eng.  Rul. 
Cas.  26,  and  Sullivan  v.  Creed 
[1904]  2  Ir.  R.  317,  2  B.  R.  C.  139, 
which  appear  to  apply  the  principle 
that  a  father  is  liable,  under  rules 
of  negligence,  for  any  injury  result- 
ing from  an  infant's  use  of  a  deadly 
weapon,  if  he,  the  father,  from  what 
he  did  or  failed  to  do,  ought  to  have 
foreseen  that  the  infant  might  use 
the  weapon  negligently  or  in  a  man- 
ner dangerous  to  others.  One  or 
both  of  these  English  cases  have 
been  cited  with  approval  in  several 
American  cases,  as  appears  in  the 
opinion  in  Salisbury  v.  Crudale,  su- 
pra. In  Phillips  V.  Bamett,  2  N. 
Y.  City  Ct.  Rep.  20,  cited  in  29  Cyc. 
1666,  it  was  held  that  a  father  may 
be  liable  for  the  damage  caused  by 
the  discharge  of  a  pistol  in  the 
hands  of  his  twelve-year-old  son, 
where  he  has  left  it  in  an  unlocked 
drawer  in  the  room  in  which  his 
children  are  allowed  to  play.  In 
Vallency  v.  Rigillo,  91  N.  J.  L.  307, 
102  Atl.  348, 17  N.  C.  C.  A.  414,  the 
defendant  negligently  left  danger- 
ous dynamite  cartridges  in  his  home 
within  easy  reach  of  his  infant  child 
of  tender  years,  who  took  tiiem 
away  from  the  house.  An  accident 
and  injury  resulted.  It  was  held 
that  a  jury  might  find  the  defendant 
guilty  of  negligence.  The  cases 
above  cited  support  our  conclnsion. 
We  find  no  reversible  error  in  the 
record.  The  application  for  a  super- 
sedeas is  deni^,  and  the  judgment 
is  affirmed. 

Garrigues,  Ch.  J.,  and  Bailey,  J., 

concur. 

Petition    for    rehearing    denied 
January  10,  1921. 
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The  eases  on  this  subject  are  some- 
what confusing,  and  we  have  frequent 
assertions  of  the  general  rule  that  a 
father  is  not  liable  for  the  torts  of  his 
minor  child.  But  it  is  a  sound  propo- 
sition of  law  that  a' father's  conduct 
in  permitting  his  minor  child  to  have 
access  to  a  dangerous  instrumentality, 
which  the  child  uses  to  the  damage  of 
another,  may  be  negligence,  and  that 
such  negligence  may  be  the  proximate 
cause  of  the  injury.  The  reported  case 
(Dickens  v.  Barnham,  ante,  809); 
Vallency  v.  Rigillo  (1917)  91  N.  J. 
L.  807,  102  Atl.  848,  17  N.  C.  C.  A.  414; 
Phillips  V.  Barnett  (1882)  2  N.  Y. 
City  Ct.  Rep.  20;  Salisbury  v.  Crudale 
(1918)  41  R.  L  33,  102  Atl.  711,  17  N. 
C.  C.  A.  481;  Sullivan  v.  Creed  [1904] 
2  Ir.  R.  317,  2  B.  R.  C.  139;  Thibodeau 
V.  Cheff  (1911)  24  Ont.  L.  Rep.  214,  7 

B.  R.  C.  8,  Ann.  Cas.  1912A,  582,  1  N. 
U«  O.  A.  o7o. 

Compare  the  following  cases  later 
referred  to:  Malmberg  v.  Bartos 
(1898)  83  HI.  App.  481;  Stephens  v. 
Stephens  (1916)  172  Ky.  780, 189  S.  W. 
1143;  Ship  v.  Fridenberg  (1909)  132 
App.  Div.  782,  117  N.  Y.  Supp.  699; 
Lacker  v.  Ewald  (1901)  11  Ohio  S.  & 

C.  P.  Dec.  337;  Swanson  v.  Crandall 
(1896)  2  Pa.  Super.  Ct.  86. 


In  the  reported  case  (Dickens  v. 
Barnham,  ante,  809)  the  father  per- 
mitted one  of  his  sons,  fourteen  years 
old,  to  have  a  rifle  and  the  care  of  it, 
and  a  younger  son,  eight  years  old, 
and  the  other  children,  sometimes 
played  with  it;  said  younger  son  took 
it  and  some  cartridges  which  he  found, 
and  while  he  was  carelessly  and  neg- 
ligently firing  it,  the  plaintiff  was  hit 
by  a  stray  bullet.  It  is  held  that  the 
father  was  liable  in  negligence,  al- 
though he  testified  that  he  cautioned 
the  owner  of  the  rifle  not  to  have  any 
of  the  children  shoot  it  or  take  care 
of  it  in  any  way  at  all,  the  court  tak- 
ing the  view  that  a  fatiaer  may  be  lia- 
ble on  the  ground  that  his  own  act  in 
permitting  the  child  to  have  access  to 
some  instrumentality  potent  for  mis- 
chief is,  in  view  of  the  child's  want  of 
capaei^  properly  to  manage  it,  the 
proximate  cause  of  the  injury. 


In  Phillips  V.  Barnett  (1882)  2  N. 
Y.  City  Ct.  Rep.  20,  where  the  defend- 
ant kept  a  loaded  revolver  in  an  un- 
locked bureau  drawer,  from  which  his 
twelve-year-old  son  obtained  it,  and, 
while  handling  it,  shot  another  person, 
the  jury  found  that  the  defendant  was 
liable  in  damages,  under  a  charge  that 
if,  under  the  circumstances,  they 
found  that  the  defendant  was  negli- 
gent in  placing  a  loaded  revolver  in  an 
unlocked  bureau  drawer,  within  the 
reach  of  children  too  young  to  under- 
stand its  danger,  and  that  such  negli-- 
gence  resulted  in  injury  to  the  plain- 
tiff, the  defendant  was  liable  for  the 
consequences;  that  while  a  parent  is 
not  liable  for  the  tortious  or  negligent 
acts  of  his  minor  children,  he  is  liable 
for  his  own  want  of  care  where  it  re- 
sults in  damage  to  another;  and  that 
if  he  failed  to  observe  the  caution 
which  an  ordinarily  prudent  man 
would  have  exercised  under  similar 
circumstances,  his  negligence  was  es- 
tablished ;  that  the  ground  of  liability 
was  the  carelessness  of  the  parent; 
and  that  the  existence  or  absence  of 
negligence  was  a  question  of  fact  for 
their  determination. 

In  Salisbury  v.  Crudale  (1918)  41 
R  L  33,  102  Atl.  731,  17  N.  C.  C.  A. 
481,  where  the  defendant,  the  father 
of  eight  children,  after  having  bought 
a  gun  for  rats,  moved  to  a  place  where 
they  did  not  trouble  him,  and,  as  he 
testified,  "shot  off  all  his  cartridges," 
broke  the  stock  of  the  gun,  and  threw 
the  gun  under  his  bed,  it  was  held 
that  the  jury  could  find  that  he  was 
negligent,  and  that  his  negligence  was 
the  cause  of  injury  to  the  plaintiff, 
who  was  shot  with  the  gun  by  the  de- 
fendant's son,  thirteen  years  of  age, 
who  found  the  gun  under  the  bed  and 
repaired  the  stock,  but  did  not  know 
that  the  gun  was  loaded,  as  it  proved 
to  be. 

In  Sullivan  v.  Creed  [1904]  2  Ir.  R. 
317,  2  B.  R.  C.  139,  the  defendant  left 
a  gun  loaded  and  at  full  cock  standing 
inside  a  fence  on  his  lands,  beside  a 
gap  from  which  a  private  path  led  over 
his  lands  from  the  public  road  to  his 
house,  and  his  son,  fifteen  years  old, 
coming  from  the  road  through  the  gap 
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on  his  way  home,  found  the  gun,  went 
back  with  it  to  the  public  road,  and, 
not  knowing  that  it  was  loaded,  point- 
ed it,  in  play,  at  the  plaintiff,  who  was 
on  the  road,  and  the  gun  went  off,  and 
the  plaintiff  was  injured.  It  was  held 
that  the  defendant  was  liable  for  the 
injury. 

In  Brittingham  v.  Stadiem  (1909) 
161  N.  C.  299,  66  N.  E.  128,  the  rela- 
tion of  master  and  servant  existed, 
where  a  boy  twelve  years  old,  em- 
ployed as  a  clerk  in  his  mother's  pawn- 
shop, took  up  a  pistol  brought  in  for 
pawn,  and  snapped  it,  and  it  went  off, 
injuring  another  customer;  and  the 
bojr's  parents  were  held  jointly  liable. 

In  Dixon  v.  Bell  (1816)  5  Maule  & 
S.  198,  105  Eng.  Reprint,  1028,  1 
Starkie,  287,  17  Revised  Rep.  808,  19 
Eng.  Rul.  Gas.  26,  cited  in  the  reported 
case  (Dickens  v.  Babnham,  ante, 
809),  it  was  the  defendant's  young 
servant,  not  his  child,  who  inflicted  the 
injury. 

'    In  other  cases  the  parent  was  not 
held  liable. 

In  Lacker  v.  Ewald  (1901)  11  Ohio 
8.  &  C.  P.  Dec.  887,  it  was  held  that  no 
cause  of  action  was  alleged  against  a 
father  by  a  petition  charging  his  in- 
fant son  with  wilfully  and  maliciously 
shooting  and  killing  a  taxed  and  li- 
censed dog,  the  gun  having  been  care- 
lessly and  negligently  left  exposed  by 
the  father,  by  reason  of  which  the  in- 
fant, without  any  participation  of  the 
father,  got  hold  of  the  gun.  The  court 
held  that  the  exposure  of  the  gun  was 
not  such  a  natural  and  continuous 
sequence,  uninterruptedly  connecting 
the  breach  of  duty  with  the  damage, 
as  cause  and  effect. 

In  Swanson  v.  Crandall  (1896)  2 
Pa.  Super.  Ct.  85,  where  the  defendant 
kept  a  loaded  revolver  in  the  drawer 
of  a  chiffonnier,  from  which  his  daugh- 
ter, five  years  of  age,  abstracted  it 
and  shot  the  plaintiff,  it  was  held  that 
the  defendant  was  not  liable,  either 
for  the  tort  of  his  child,  or  because  he 
might  be  considered  guilty  of  negli- 
gence in  keeping  the  revolver  within 
reach  of  the  child.  The  court  was  of 
the  opinion  that  it  could  not  be  said 
that  the  injury  was  the  natural  and 


probable  result  of  placing  the  revolver 
in  the  drawer. 

Compare  Phillips  v.  Barnett  (N.  Y.) 
supra. 

In  Taylor  v.  Sell  (1903)  120  Wi& 
32,  97  N.  W.  498*  15  Am.  Neg.  Rep. 
465,  where  the  court  declined  to  dis- 
turb a  judgment  for  the  defendant,  it 
appeared  that  his  son  seventeen  years 
old,  who  was  crippled  so  that  walking 
was  difficult,  was  accustomed  to  go 
hunting  with  a  rifle,  being  frequently 
accompanied  by  his  seven-year-old 
brother  to  carry  the  gun ;  that  the  old- 
er boy  was  careful  and  skilful,  and 
that  his  father  had  given  positive  in- 
structions that  the  little  boy  might 
carry  the  gun,  but  must  never  have 
it  in  his  hands  when  loaded,  and  that 
the  older  boy  obeyed  these  instruc- 
tions. Ob  the  occasion  in  question  the 
boys  went  hunting  and  were  joined  by 
other  boys,  the  sons  of  the  plaintiff. 
The  older  of  the  defendant's  sons  laid 
the  gun  on  the  ground  while  he  tried 
to  net  minnows,  and  the  gun  went  off 
killing  the  six-year-old  son  of  the 
plaintiff.  There  was  a  conflict  in  the 
evidence  as  to  whether,  at  the  time  of 
its  discharge,  the  gun  was  in  the  hands 
of  the  defendant's  younger  son  or  was 
lying  on  the  ground;  but  the  jury 
found  that  the  discharge  was  caused 
by  the  want  of  ordinary  care  of  the 
defendant's  younger  son  in  handling 
the  gun,  and  that  the  deceased  boy  was 
guilty  of  no  contributory  negligence. 
The  jury  further  found  that  defendant 
knew  of,  and  consented  to,  the  young- 
er boy's  carrying  the  gun  for  the  elder, 
but  not  to  his  carrying  or  handling  it 
when  it  was  loaded,  or  to  its  use  and 
discharge  by  him;  also  that  the  de- 
fendant was  guilty  of  no  want  of  ordi- 
nary care  in  so  doing. 

In  Ship  V.  Fridenberg  (1909)  132 
App.  Div.  782,  117  N.  Y.  Supp.  599,  it 
was  held,  in  an  action  against  an  in- 
fant about  thirteen  years  old,  his 
father  and  uncle,  that  no  cause  of  ac- 
tion was  stated  against  the  father  by 
a  complaint  which  alleged  that  the  de- 
fendants lived  in  the  house  of  the 
uncle  of  the  infant,  that  the  plaintiff 
was  employed  by  the  fath^er  as  a  nurse 
for  his  invalid  wife,  that  the  father 
and  uncle  negligently  and  knowingly 
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pennitted  the  infant  to  use  and  play 
with  a  revolver,  and  that  the  uncle, 
without  plaintiff's  knowledge,  negli- 
jirently  placed  the  loaded  revolver  in  an 
unlocked  bureau  in  the  room  to  which 
plaintiff  and  her  patient  were  as- 
signed, that  the  uncle  and  father  neg- 
ligently and  knowingly  permitted  the 
loaded  revolver  to  be  and  remain  in 
3aid  room,  knowing  that  the  infant  had 
Access  thereto,  and  knowing  that 
plaintiff  and  others  were  liable  to  be 
injured  thereby;  that  while  plaintiff 
was  lawfully  in  said  rooms,  the  in- 
fant defendant,  without  any  just  cause 
or  provocation,  took  possession  of  said 
loaded  revolver,  and  negligently,  and, 
in- violation  of  §  468  of  the  Penal  Code 
of  the  state  of  New  York,  intentional- 
ly; pointed  the  same  at  plaintiff,  there- 
by inflicting  upon  plaintiff  grievous 
injury;  that  by  reason  of  the  premises, 
and  solely  by  the  concurrent  negli- 
jrence  of  defendants  and  each  of  them, 
plaintiff  suffered  the  injuries  com- 
plained of,  etc.  The  court  said: 
"Plaintiff  does  not  seek  to  hold  appel- 
lant on  the  theory  that  he  is  the  father 
•of  Paul,  but  because  he  himself  was 
jruilty  of  negligence.  He  did  not  own 
the  revolver.  He  did  not  place  it  in 
the  bureau.  It  was  not  his  room.  The 
4Sole  claim  that  I  can  see  is  that  he 
should  have  notified  plaintiff  that  it ' 
was  there,  or  should  have  removed  it. 
Negligence  is  not  to  be  predicated  up- 
on the  happening  of  an  accident  which 
is  not  the  reasonable,  natural,  and 
probable  result  of  circumstances 
which,  in  the  exercise  of  prudence, 
should  have  been  foreseen.  The  mere 
knowledge  of  the  presence  of  the  re- 
volver in  the  bureau  cannot  be  held  to 
oharge  the  appellant  with  the  conse- 
quences of  the  independent  act  of  a 
third  person,  who  took  the  revolver 
from  the  drawer  and  discharged  it. 
Such  knowledge  was  not  the  proximate 
cause  of  said  act,  nor  was  the  result 
reasonably  to  be  anticipated." 

In  Ritter  v.  Thibodeaux  (1897)  — 
Tex.  Civ.  App.  — ,  41  S.  W.  492,  where 
the  father  did  not  permit  his  minor 
Bon  to  use  a  gun,  but  the  boy  bor- 
rowed an  air  gun  from  a  neighbor,  and 
without  his  father's  knowledge  went 
out  shooting,  and  shot  another  boy,  it 


was  held  that  the  father  was  not  lia- 
ble. 

Varioiu  other  laatrvmeatalitles. 

In  Thibodeau  v.  Cheff  (1911)  24  Ont 
L.  Rep.  214,  7  B.  R.  C.  8,  Ann.  Cas. 
1912A,  682,  1  N.  C.  C.  A.  378,  where 
an  imbecile  boy,  sixteen  years  of  age, 
accustomed  to  smoke  excessively,  to 
play  with  matches,  and  to  make  fires 
with  them,  set  fire  to  a  neighbor's 
granary,  the  father  of  the  boy  having 
been  warned  by  the  plaintiff  of  the 
particular  danger,  it  was  held  that  the 
father  was  liable  for  the  damages. 

See  also,  for  a  case  of  matches  un- 
der the  Hawaiian  statute,  infra  ''Spe- 
cial statutes.** 

In  Vallency  v.  Rigillo  (1917)  91  N. 
J.  L.  307,  102  Atl.  348,  17  N.  C.  C.  A. 
414,  where  a  child  of  tender  years, 
playing  in  its  home,  came  across  some 
dangerous  dynamite  cartridges,  which 
defendant,  its  father,  had  negligently 
left  where  (as  a  jury  might  have 
found)  it  was  to  be  reasonably  ex- 
pected the  child  would  get  them,  and 
took  them  outside  the  house,  and  in 
play  with  other  children  pounded  one 
of  the  cartridges  with  a  stone,  so  that 
it  exploded  and  put  out  the  eye  of  one 
of  the  other  children,  it  was  held  that 
it  was  for  a  jury  to  say:  "(1)  Was 
it  negligent  under  the  circumstances 
for  the  defendant  to  leave  the  car- 
tridges where  he  did?  (2)  If  so,  was 
what  the  child  did  what  a  prudent 
man,  knowing  what  defendant  knew, 
would  reasonably  expect  it  might  do 
as  a  result  of  such  negligence?  And 
(3)  was  the  child  of  such  tender  years 
or  imperfect  understanding  that  it  did 
not  have  the  capacity  to  estimate  or 
appreciate  the  dangerous  nature  of  its 
act?  If  the  jury  found  the  answers  to 
all  three  of  these  questions  in  the  af- 
firmative, we  think  there  was  ground 
for  recovery;  but  if  any  one  of  them 
were  found  in  the  negative  that  there 
could  be  no  recovery." 

In  other  cases  the  father  was  not 
held  liable. 

In  Stephens  v.  Stephens  (1916)  172 
Ky.  780,  189  S.  W.  1143,  it  was  alleged 
that  the  plaintiff,  an  infant  eleven 
years  of  age,  while  attending  an  apple 
peeling  at  the  home  of  the  defendants, 
received  from  their  son,  about  four- 
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teen  years  of  age,  some  dynamite  caps, 
said  son  informing  him  at  the  time 
that  they  were  empty  cartridge  hulls, 
and  he,  believing  them  to  be  such,  took 
them,  and  afterwards,  in  handling 
them,  '  one  exploded,  tearing  away 
three  fingers  from  his  hand.  The 
court,  in  affirming  a  judgment  sus- 
taining a  demurrer  to  the  petition, 
said:  "We  do  not  feel  authorized  to 
hold  that  one,  even  a  parent,  must 
anticipate  that  an  infant  as  much  as 
'about  fourteen  years  old'  will  not,  be- 
cause of  presumed  immature  judgment 
from  the  fact  of  his  age,  appreciate 
the  danger  of  handling  dynamite  caps, 
if  known  by  him  to  be  such,  or  that  he 
will  negligently  give  them  to  others  of 
recognized  immature  judgment,  and 
for  a  failure  to  do  so  becomes  liable 
in  damages  for  all  consequential  in- 
juries. If  it  had  been  alleged  that 
Whetzell  Stephens,  on  account  of  his 
age  and  mental  development,  was  in- 
capable of  appreciating  the  danger  of 
handling  the  dynamite  caps,  and  that 
his  parents  knew  this,  but,  notwith- 
standing, permitted  him  to  do  so,  and 
to  keep  them  where  he  had  access  to 
them,  and  that  he  in  this  way  obtained 
them  and  delivered  them  to  the  appel- 
lant, not  knowing  or  appreciating  the 
danger,  then  a  cause  of  action  un- 
doubtedly would  have  been  stated." 

In  Malmberg  v.  Bartos  (1898)  83 
111.  App.  481,  where  defendant's  four- 
year-old  son  was  playing  with  the 
plaintiff,  a  girl  seven  years  of  age, 
and,  upon  her  attempting  to  pick  up  a 
piece  of  ice  from  the  sidewalk  in  front 
of  the  defendant's  place  of  business, 
contrary  to  the  boy's  wishes,  and  upon 
her  refusal  to  go  away,  defendant's 
son  seized  an  ax  with  which  defendant 
had  been  chopping  ice,  and  which  he 
had  left  lying  on  the  sidewalk,  and, 
while  another  child  held  the  plaintiff, 
defendant's  son  chopped  off  her  fin- 
gers, it  was  held  that  the  defendant 
was  not  liable  on  the  theory  of  negli- 
gence in  leaving  the  ax  on  the  side- 
walk within  the  reach  of  his  minor 
son,  a^  the  wilful  act  of  the  child  was 
the  proximate  cause  of  the  injury;  and 
a  verdict  in  favor  of  the  defendant 
was  properly  directed. 

In  Tifft  V.  Tifft  (1847)  4  Denio  (N. 


Y.)  175,  it  was  held  that  a  father  was 
not  liable  for  the  act  of  his  minor 
daughter  in  setting  his  dog  on  the 
plaintiff's  hog,  which  had  got  into  the 
defendant's  lot,  there  being  no  proof 
that  the  defendant  knew  that  the  dog 
was  accustomed  to  do  mischief. 

So  in  Paulin  v.  Howser  (1872)  63 
m.  812,  it  was  held  that  if  a  minor 
son,  without  authority  from  his  father, 
set  a  dog  on  the  plaintiff's  hog  to  drive 
it  out  of  the  father's  field,  the  father 
was  not  liable  for  injury  to  the  hog 
inflicted  by  the  dog. 

Automobiles. 

It  should  be  observed  that  the  pres- 
ent subdivision  is  concerned  only  with 
cases  which  consider  the  question  of 
liability  upon  the  assumption  that  the 
automobile  was  being  used  by  the 
child  without  the  parent's  consent,  ex- 
press or  implied,  and  thus  excludes 
the  cases  that  turn  upon  the  question 
of  consent.  It  also,  of  course,  ex- 
cludes the  numerous  cases  involving 
the  "family  purpose"  doctrine,  so 
called.  (See,  as  to  that  doctrine,  an- 
notations in  5  A.L.R.  226,  and  lO  A.L.R. 
1449.) 

It  is  generally  held,  althougli  there 
is  some  conflict  on  the  point,  -tliat  an 
automobile  is  not  a  dangerous  instru- 
mentality within  the  strict  tec^bnical 
sense  in  which  that  term  is  end.  ployed 
in  the  rule  in  relation  to  dangerous 
instrumentalities.  The  question*  of 
course,  is  beyond  the  scope  of  the 
present  annotation,  except  as  it  may 
arise  in  cases  involving  the  liability 
of  a  parent  for  an  injury  inflic*^  ^^ 
an  automobile  while  being  used  hy  a 
minor  child  with  the  parent's  co  xsent, 
express  or  implied. 

In  Dougherty  v.  Woodward  C1917) 
21  Ga.  App,  427,  94  S.  E.  636,  i^  w^» 
held  that  the  owner  of  an  auto:i*o^^^® 
is  not  liable  for  injuries  inflic"t>^d  by 
his  son,  twenty  years  of  age,  in  negli- 
gently operating  it,  where  it  a^^P^*^^ 
that  at  the  time  of  the  injuries  t  J^®  ^^"^ 
was  using  the  car  for  his  owrx  P^^' 
poses,  without  his  father's  kno\^^®^^®' 
when  he  was  home  on  a  visit.  . 

In  Sultzbach  v.  Smith  (191^  >/^* 
Iowa,  704,  L.R.A.1916F,  228,  156  ^'  ^' 
673,  it  was  held  that  the  owner  ^'  *" 
automobile   is   not  liable   for  i^'^J"^ 
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dene  by  it  when  negligently  driven 
at  night  by  his  minor  son,  who  had 
taken  the  car  for  a  purpose  of  his  own, 
without  his  father's  knowledge  and 
against  his  express  command,  al- 
though the  father  permitted  the  son 
to  use  the  car  at  certain  times,  and 
had  known  of  his  taking  it  at  forbid- 
den times. 

In  Jojinston  v.  Cornelius  (1916)  193 
Mich.  1'15, 159  N.  W.  318,  which  was  an 
action  against  the  owner  of  an  auto- 
mobile to  recover  for  an  injury  sus- 
tained while  it  wa?  being  driven  by 
his  minor  son  without  the  father's 
consent,  the  ownership  of  the  car  was 
held  to  furnish  no  presumption  of  lia- 
bility by  the  father.  It  appeared  in 
this  case  that  the  son  had  no  right  or 
authority  to  take  the  car  on  the  night 
of  the  accident;  that,  although  he  fre- 
quently drove  the'  car,  it  was  always 
with  the  ^consent  of  his  parents,  ex- 
cept upQp  one  occasion,  about  a  year 
previous,  when  he  had  taken  the  car 
without  permission  and  had  been  pun- 
ished for  80  doing;  and  it  was  held 
that  the  father  was  not  liable  for  the 
injury  in  question  on  the  ground  that 
he  had  been  negligent  in  his  conduct, 
or  on  the  ground  that  he  owned  the 
car,  which  was  kept  for  family  use. 

In  Linville  v.  Nissen  (1913)  162  N. 
C.  95,  77  S.  E,  1096,  in  a  case  denying 
the  liability  of  the  father  for  the  neg- 
ligence of  his  twenty-year-old  son  in 
driving  the  father's  car  against  his 
father's  prohibition,  the  court  said: 
"We  would  not  be  understood,  how- 
ever,  as  holding  that  the  father  would 
not  be  liable  if  he  should  place  his 
automobile  in  charge  of  a  child  of 
tender  years,  any  more  than  if  he 
would  intrust  an  unruly  horse  to  him. 
But  in  such  case  the  liability  arises 
from  the  father's  negligence,  and  not 
from  the  imputed  negligence  of  the 
child.  This  is  too  well  settled  to  need 
discussion." 

In  the  brief  report  of  Kitchen  v. 
Weatherby  (1917)  205  111.  App.  10,  it 
is  stated:  "In  an  action  to  recover 
damasres  for  personal  injuries  sus- 
tained by  plaintiff  in  a  collision  with 
defendant's  automobile  while  it  was 
bein^r  driven  by  defendant's  son, 
where  there  was  no  evidence  whether 
12  A.L.R.— 62. 


said  son  was  a  minor  or  an  adult,  or 
that  the  car  was  being  used  on  de- 
fendant's business,  or  that  the  son 
had  ever  received  defendant's  permis- 
sion to  use  the  car,  or  was  at  the  time 
of  the  accident  using  it  with  defend- 
ant's knowledge  or  consent,  or  had  ever 
so  used  it,  held,  that  the  evidence  waa 
insufficient  to  show  defendant's  lia- 
bility for  the  accident." 

In  Jensen  v.  Fischer  (1916)  134 
Minn.  366,  159  N.  W.  827,  the  court 
stated  that  although  the  head  of  a 
family  may  buy  an  automobile  for  the 
general  use  of  the  members  of  his 
family,  he  nevertheless  retains  the 
right  to  deny  its  use  to  any  member 
whenever  he  sees  fit,  and  that  when 
he  does  so  he  cannot  be  held  liable  if 
such  member  surreptitiously  takes  the 
car  and  negligently  operates  it  to  the 
injury  of  another.  But  in  this  case, 
although  the  evidence  of  the  father 
and  son,  who  was  twenty  years  old, 
that  the  father,  on  the  day  of  the  acci- 
dent, had  forbidden  the  son  to  take 
the  car,  was  uncontradicted,  it  was 
held  that  the  evidence  was  sufficient 
to  take  the  question  whether  the  son, 
at  the  time  of  the  accident,  was  in  the 
service  of  his  father,  to  the  jury,  it 
being  held  that  certain  features  of  the 
testimony  might  tend  to  disprove  the 
testimony  of  the  father  and  son, 
among  which  were  mentioned  the 
son's  act  in  going  to  the  garage  in 
broad  daylight,  taking  the  car,  and 
loading  it  with  children,  and  passing 
in  front  of  the  house  just  after  the 
father  had  forbidden  him  to  use  the 
car,  and  also  the  unlikelihood  that  the 
son  in  question  and  another  son,  both 
of  whom  took  care  of  the  car,  were 
obliged,  each  time  they  had  occasion  to 
go  to  the  garage,  to  ask  their  father 
or  mother  for  the  key,  as  testified  by 
the  defendant  and  his  son. 

In  Hawkins  v.  Ermatinger  (1920) 
—  Mich*  — ,  179  N.  W.  249,  it  was  held 
that  the  court  properly  excluded  evi- 
dence that  the  car  driven  by  the  de- 
fendant's minor  son  was  taken  con- 
trary to  the  defendant's  express  or- 
ders where  the  statute  provided  that 
"the  owner  i^hall  not  be  liable  unless 
said  motor  vehicle  is  being  driven  by 
the    express    or   implied    consent   or 
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knowledge  of  such  owner.  In  the 
event  said  motor  vehicle  is  being 
driven  at  the  time  of  said  injury  by 
the  father,  mother,  brother,  sister,  son, 
daughter,  or  other  immediate  members 
of  the  family  of  the  owner  of  said 
motor  vehicle,  then  it  shall  be  conclu- 
sively presumed  that  said  motor  ve- 
hicle is  being  driven  by  the  consent 
or  with  the  knowledge  of  such  owner." 

Speeial  atatntea. 

In  some  jurisdictions  the  statutes 
impose  liability  upon  the  parent  for 
the  torts  of  the  minor  child. 

The  Louisiana  Civil  Code,  art.  2318 
(^2297),  declares  that  ''the  father,  or, 
after  his  decease,  the  mother,  are  re- 
sponsible for  the  damage  occasioned 
by  their  minor  or  unemancipated  chil- 
dren residing  with  them,  or  placed  by 
them  under  the  care  of  other  persons, 
reserving  to  them  recourse  against 
those  persons."  In  the  earlier  cases 
construing  this  provision,  the  liability 
of  a  parent  was  treated  as  being  pre- 
dicable  irrespectively  of  whether  he 
was  or  was  not  personally  present  at 
the  time  when  the  injury  was  inflicted. 

Thus,  in  Mullins  v.  Blaise  (1885) 
37  La*  Ann.  92,  where  defendant's  chil- 
dren during  the  Christmas  celebration 
were  engaged  in  discharging  fireworks 
from  a  balcony  of  his  house,  and  his 
six-year-old  son  discharged  a  Roman 
candle  downward  toward  a  number  of 
children  who  were  congregated  in  the 
street  to  see  the  display,  and  one  of 
the  balls  therefrom  struck  the  plain- 
tiff and  destroyed  an  eye,  it  was  held 
that  the  father  was  liable  under  the 
Code,  notwithstanding  the  fact  that  at 
the  time  of  the  accident  he  was  tempo- 
rarily absent  from  the  house,  and  not- 
withstanding the  tender  age  of  the 
minor,  the  fault,  although  not  legally 
imputable  to  the  child  by  reason  of 


his  lack  of  capacity,  being  imputed  by 
the  law  itself  to  the  father  as  resulting 
from  some  defect  of  care,  watchful- 
ness, and  discipline  in  the  exercise  of 
paternal  authority. 

But  it  has  since  been  held  that,  in 
order  to  render  a  parent  liable  under 
such  statute,  it  must  be  shown,  when 
the  parent  was  absent  and  had  nothing 
to  do  with  the  trouble,  either  directly 
or  indirectly,  that  it  was  owing  to  a 
want  of  discipline  in  the  family,  or  to 
negligence  in  not  exercising  needful 
paternal  influence  and  authority.  See 
Miller  v.  Meche  (1903)  111  La.  143, 
35  So.  491,  a  case  beyond  the  scope  of 
this  note. 

By  §  1125  of  the  Hawaiian  Civil 
Code  it  is  provided  that  a  parent  shall 
be  personally  responsible  in  damages 
for  trespass  or  injury  to  the  person  or 
property  of  others  committed  by  his 
child  under  majority,  or  by  his  com- 
mands, and  by  §  1288,  that  a  parent 
''shall  be  liable  for  tortious  acts  com- 
mitted by  his  child."  This  provision 
has  been  construed  as  rendering  the 
parent.liable  only  in  those  cases  where 
the  child  himself  might  be  required  to 
respond  in  damages  for  his  own  tort. 
Accordingly,  the  parent  has  been  held 
not  liable  for  the  act  of  a  two-year-old 
child,  where,  in  playing  with  mat9hes, 
she  set  a  fire  which  destroyed  the 
plaintiff's  property.  Day  v.  Day 
(1891)  8  Haw.  715. 

But  in  Victoria  v.  Palama  (1903) 
15  Haw.  127,  where  defendant's  seven- 
year-old  son  shot  another  child  with  a 
gun  carelessly  left  by  defendant's 
servant  on  a  porch,  where  the  child, 
without  the  defendant's  knowledge, 
found  it,  it  was  held  that  the  father 
would  be  liable  for  the  child's  act,  as 
a  child  of  seven  years  would  be  held 
personally  respopsible  for  his  own 
tort.  B*  B.  B* 
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»•  A.  HOWARD  et  al.,  Plffs.  in  Errl, 

V. 

J.  B.  MANNING. 

Oklahoma  Supreme  Ceurt^  September  7,  1920* 
(—  Okla,  — ,  192  Pac.  358.) 

Landlord  and  tenant  —  covenant  not  to  assign  —  enforcement  by  heirs. 

1.  The  lessee's  covenant  not  to  assign  or  sublet  or  permit  any  other 
person  to  occupy  the  premises  during  his  term  is  indivisible  and  entire, 
and  not  .apportioned  by  the  death  of  the  lessor  among  the  lessor's  heirs, 
so  that  less  than  all  the  heirs  as  tenants  in  common,  or  their  successors, 
can  enforce  a  forfeiture  of  the  lease  as  a  whole  or  proportionately  to  their 
interest.  All  the  heirs,  or  their  successors,  must  concur  and  unite  in  an 
election  to  enforce  the  forfeiture  on  account  of  the  breach  of  entire  and 
indivisible  covenants. 

[See  note  on  this  question  beginning  on  page  826.] 


Definition  —  lease. 

2.  A  lease  is  a  contract  between  the 
lessor  and  lessee,  vesting  in  the  latter 
a  right  to  the  possession  of  the  land 
for  a  term  of  years.  It  becomes  an 
estate  when  it  takes  effect  in  posses- 
sion. 

[See  16  R.  C.  L.  530.] 

Landlord  and  tenant  —  estate  created 
by  lease. 

3.  Under  the  common  law  no  estate 
for  years  can  be  created  by  a  lease,  or 
other  common-law  conveyance,  without 
an  actual  entry  made  by  the  person  to 
whom  the  land  is  granted.  However, 
upon  the  execution  of  the  lease,  the 
lessee  acquires  an  interest,  called  an 
interesse  termini,  which  he  may  at  any 
time  reduce  into  possession  by  an  ac- 
tual entry,  and  this  may  be  done  by 
the  lessee  himself,  or,  in  case  of  his 
death,  by  his  executors  or  administra- 
tors. 

[See  16  R.  C.  L.  543,  610.] 

—  death  of  lessor  —  effect. 

4.  The  death  of  the  lessor  before  the 
lessee  enters  into  possession  in  no  way 
affects  the  validity  of  the  lease  or  the 
right  of  the  lessee  to  take  possession. 
-^  right  of  tenant  in  common. 

5.  Neither  tenant  in  conunon  has, 
by  virtue  of  his  relationship  to  his  co- 
tenant  in  common,  any  authority  to  act 
as  agent  for  his  companion  in  either 
giving  a  lease  or  enforcing  a  forfeiture 
thereof. 

[See  7  R.  C.  L.  876;  16  R.  C.  L.  604.] 

Headnotes  by  Ramsby,  J. 


—  lessee  of  tenant  in  common  —  rela- 
tion to  cotenant. 

6.  The  relation  of  landlord  and  ten- 
ant does  not  exist  between  the  lessee 
of  one  tenant  in  common  and  the  other 
tenants  in  common  of  the  lessor  un- 
less the  cotenants  not  joining  in  the 
lease  ratify  it. 

[See  7  R.  C.  L.  877 ;  16  R.  C.  L.  604.] 

—  lease  by  tenants  in  common  —  char- 
acter. 

7.  In  theory  a  lease  of  land  by  all 
the  tenants  in  common  is  not  regarded 
as  one  lease  by  all  of  them  of  the  prem- 
ises in  its  entirety,  but  as  several 
leases  by  the  tenants  in  conunon  of 
their  undivided  separate  and  respec- 
tive shares. 

[See  16  R.  C.  L.  604.] 

—  character  of  lessee's  covenants. 

8.  The  lessee's  covenants,  unless 
otherwise  expressed,  are  joint  and  in- 
divisible under  a  lease  executed  joint- 
ly by  all  the  tenants  in  common. 

[See  16  R.  C.  L.  605.] 

Cotenancy  —  joint  tenants  and  tenants 
in  common  —  distinction. 

9.  There  is  an  important  distinc- 
tion between  the  estate  of  joint  ten- 
ants and  the  estate  of  tenants  in  com- 
mon. .If  all  the  joint  tenants  unite 
in  the  execution  of  a  lease  it  is  regard- 
ed in  law  as  but  one  lease  made  by  one 
lessor,  whereas  a  lease  executed  by 
several  tenants  in  common  is  regarded 
as  several  leases  of  their  respective 
and  separate  shares. 
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—  possession  by  one  tenant. 

10.  Neither  of  the  tenants  in  com- 
mon is  entitled  to  the  possession  of 
all  the  land  to  the  exclusion  of  his 
cotenants,  nor  entitled  to  poasession 
of  any  particular  part  of  it.  As  he 
cannot  exclude  his  cotenants  by  his 
own  occupation  of  the  land,  he  can- 
not, without  their  consent  or  ratifica- 
tion, lease  either  all  or  any  particular 
part  of  the  land  in  such  a  way  that  his 
lessee  will  have  the  right  to  the  ex- 
clusive possession  of  all  the  land  or 
any  part  thereof. 

[See  7  R.  C.  L.  877;  16  R.  C.  L.  604.] 

—  lease  by  one  cotenant  —  ejffect. 

11.  A  lessee  of  one  tenant  in  com- 
mon by  a  lease  in  which  the  other  ten- 
ants have  not  joined  is,  as  to  them,  a 
trespasser  so  far  as  he  occupies  any 
portion  of  the  land;  but  the  lease  is  not 
void  as  against  the  tenant  in  common 
executing  it. 

[See  7  R.  C.  L.  877,  878.] 

Landlord  and  tenant  —  right  of  ten- 
ant to  terminate  for  own  default. 

12.  A  lessee  cannot  set  up  his  own 
default  in  order  to  terminate  the  lease 
or  escape   liability  under  its  provi- 


sions. If  he  defaults  in  keeping  cov- 
enants in  the  lease  and  thus  incurs  a 
forfeiture,  it  is  not  for  him  to  enforce 
the  forfeiture  or  rely  upon  it  as  ter- 
minating the  lease.  The  forfeiture 
clause  is  for  the  benefit  of  the  lessor, 
and  he  may  elect  to  waive  a  forfeiture. 
The  breach  of  a  condition  or  covenant 
for  which  a  forfeiture  is  expressly 
provided  does  not  automatically  ter- 
minate the  lease.  There  must  be  some 
act  upon  the  lessor's  part  evidencing 
his  intention  to  treat  the  lease  as  ac- 
tually forfeited.  He  may  do  this  by 
a  declaration  of  forfeiture  or  by  re- 
entry. 

[See  16  R.  C.  L.  1130,  1144,  1145.] 

— -  effect  of  provision  for  forfeiture. 

13.  The  breach  of  the  lessee's  cov- 
enant, for  which  a  forfeiture  is  pro- 
vided, makes  the  lease  voidable,  not 
at  the  election  of  the  lessee,  but  only 
at  the  election  of  the  lessor;  and  any 
act  on  the  part  of  the  lessor,  by  word 
or  deed,  with  knowledge  of  what  has 
been  done,  which  signifies  his  inten- 
tion to  affirm  the  lease,  is  conclusive 
evidence  of  a  waiver  of  the  forfeiture. 

[See  16  R.  C.  L.  1130.] 


Error  to  the  District  Court  for  Stephens  County  (Jones,  J.)  to  review 
a  judgment  in  favor  of  intervener  in  an  action  brought  to  recover  as  rent 
plaintiffs'  part  of  the  crops  alleged  to  be  due  them  under  an  agricultural 
lease.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  G.  G.  McVay  and  R  A.  How-     A.  V.  Moore,  who  in  turn  let  the 


ard,  for  plaintiffs  in  error : 

Intervener,  having  forfeited  any 
rights  he  had  by  violating  the  terms 
of  his  contract,  cannot  claim  any  in- 
terest in  the  rents. 

24  Cyc.  p.  1172,  T  7. 

Messrs.  R.  C.  Drake  and  W.  6.  Long, 
for  defendant  in  error: 

Plaintiff  cannot  declare  a  forfeiture. 

24  Cyc.  1347;  McConnell  v.  Pierce, 
210  111.  627,  71  N.  E.  622;  Small  v. 
Clark,  97  Me.  304,  54  Atl.  758. 

Ramsey,  J.,  delivered  the  opinion 
of  the  court: 

R.  A.  Howard  and  J.  C.  Holden, 
plaintiffs  in  error,  commenced  this 
action  against  H.  B.  Salmon  before 
a  justice  of  the  peace  by  filing  their 
bill  of  particulars  and  affidavit  for 
attachment  to  recover  as  rent  their 
part  of  the  crops  valued  at  $150.95, 
alleged  to  be  due  them  under  an 
agricultural  lease  made  by  them  to 


land  to  defendant,  Salmon.  The  de- 
fendant in  error  intervened,  and  al- 
leges that  he  is  entitled  to  recover 
the  rents  and  profits,  that  the  land 
was  of  the  rental  value  of  $3  per 
acre,  and  prays  for  judgment  against 
defendant  for  $360.  The  case  was 
appealed  to  the  district  court  and 
tried  on  an  agreed  statement  of 
facts.  According  to  the  agreed 
statement,  Simpson,  as  the  owner 
and  allottee  of  the  land,  entered  in- 
to a  written  lease  with  J.  R.  Man- 
ning, intervener,  whereby  he  de- 
mised, leased,  and  let  the  land  in 
question,  130  acres,  to  Manning  for 
agricultural  purposes  for  a  term  of 
one  year  beginning  January  1,  1917. 
The  lessee,  among  other  things,  cov- 
enanted to  deliver  peaceable  posses- 
sion to  the  lessor  at  the  end  of  the 
term,  the  premises  to  be  in  as  good 
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condition  as  existed  at  the  time  the 
lease  commenced,  usual  wear  and 
unavoidable  accident  and  loss  by  fire 
excepted;  covenanted  not  to  suffer 
any  waste  thereon,  nor  to  lease  or 
underlet  the  premises;  covenanted 
not  to  permit  any  other  person  or 
persons  to  occupy  the  same;  cove- 
nanted not  to  make,  or  suffer  to  be 
made,  any  alterations  without  the 
written  consent  of  the  lessor.  The 
lease  also  provides  ''that  upon 
the  violation  of,  or  default  in,  any  of 
the  preceding  covenants  and  provi- 
sions, or  the  nonpayment  of  rent,  as 
aforesaid,  the  said  first  party  may, 
at  his  election,  declare  this  lease  at 
an  end,  and  recover  the  possession 
of  said  premises.    •    •    /' 

The  lease  also  provides  that  it 
shall  be  unnecessary  for  the  lessor 
to  give  the  lessee  any  notice  of  his 
election  to  declare  the  lease  at  an 
end. 

According  to  the  agreed  state- 
ment, the  lessor  died  a  few  weeks 
after  the  execution  of  the  lease, 
leaving  three  equal  heirs,  one  .of 
whom  conveyed  her  interest  to  J. 
C  Holden  and  Jesse  Kirby.  About 
the  7th  day  of  February,  1917,  Hold- 
en and  Kirby  visited  the  land,  and 
found  defendant,  H.  B.  Salmon,  ''oc- 
cupying the  premises  without 
right."  Thereupon  they  leased  the 
land  to  A.  V.  Moore  for  the  year 
1917,  who  in  turn  rented  the  prem- 
ises to  Salmon,  who  occupied  the 
same  as  Moore's  subtenant  for  the 
year  1917.  Neither  the  Moor^  nor 
Salmon  lease  or  contract  is  in  the 
record.  Kirby  sold  his  interest  to 
Howard,  one  of  the  plaintiffs  in  er- 
ror. At  the  time  Holden  and  Kirby 
purchased  the  interest  from  one  of 
the  heirs,  Manning's  lease  was  on 
record  and  they  had  constructive 
notice.  Soon  after  this  suit  was 
commenced  defendant,  Salmon, 
^'confessed  judgment"  for  $150.95 
for  the  rent,  and  paid  the  same  into 
court  subject  to  the  judgment  of 
the  court.  The  first  point  involved 
in  this  case  is  whether  or  not  How- 
ard and  Holden  are  entitled  to  all 
the  rent  money,  or  one  third  there- 
of, or  any  part  thereof.     Manning 
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claims  that  his  lease  is  valid  and 
that  he  is  entitled  to  all  the  rent. 
Plaintiffs  in  error  claim  that  Man- 
ning breached  the  covenants  in  his 
lease,  that  the  same  was  therefore 
forfeited,  and  that  he  had  no  inter- 
est in  the  land  for  1917  or  in  the 
rents  accruing  therefrom.  It 
should  be  noticed  that  the  other 
two  heirs  of  Ben  Simpson,  the  les- 
sor, are  not  parties  to  this  case,  and 
in  so  far  as  this  record  shows  make 
no  contention  that  Manning,  the 
lessee,  violated  any  of  the  covenants 
in  his  lease  or  that  his  lease  was  for- 
feited. The  other  two  heirs  did  not 
join  Holden  and  Kirby  in  their 
lease  to  Moore. 

(1)  As  said  by  the  United  States 
Supreme  Court  in  United  States  v. 
Gratiot,  14  Pet.  526,  538,  10  L.  ed. 
673,  579:  "The  legal  understand- 
ing of  a  lease  for  years  is  a  contract 
for  the  possession  ...  of  land, 
for  a  determinate  period,  with  the 
recompense  of  rent."  Raynolds  v. 
Hanna  (C.  C.)  55  Fed.  783,  800; 
Pelton  V.  Minah  Consol.  Min.  Co.  11 
Mont.  283,  28  Pac.  311. 

Tiedeman   on   Real   Property,   § 
538,  says:    A  lease  "is  a  contract 
between  .lessor  and 
lessee,     vesting    in  PelJl*"^— 
the   latter   a   right 
to  the  possession  of  the  land  for  a 
term  of  years.     It  becomes  an  es- 
tate when  it  takes  effect  in  posses- 
sion." 

(2)  Plaintiffs  in  error,  as  succes- 
sors and  owners  of  the  undivided 
one-third  interest  of  one  of  the 
heirs,  contend  that  Manning,  as  the 
prior  lessee,  forfeited  his  lease  by 
breach  of  the  covenant  not  to  per- 
mit any  other  person  or  persons  to 
occupy  the  premises ;  that  Manning, 
never  having  been  in  possession  of 
the  land  under  his  lease,  acquired 
no  estate  for  years;  and  that  they, 
as  the  owners  of  an  undivided  inter- 
est in  the  title,  had  the  power  to 
declare  the  lease  either  forfeited  in 
its  entirety  or  forfeited  in  propor- 
tion to  their  undivided  interest  in 
the  fee. 

The  first  question  in  this  case  is 
this:    Can  a  part  of  the  heirs  of  a 
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deceased  lessor,  or  the  purchasers 
from  a  part  of  the  heurs  of  a  de- 
ceased lessor,  enforce  a  forfeiture, 
in  whole  or  proportionately  to  their 
interest,  of  a  lease  executed  by  the 
lessor,  on  account  of  the  violation 
of  a  covenant  against  subletting, 
assigning,  or  permitting  other  per- 
sons to  occupy  the  premises? 
Whether  or  not  the  lessee  had  ac- 
quired an  estate  for  years  by  actu- 
al entry  under  the  lease  is  imma- 
terial.    Under  the  common  law  a 

Landlord  and  ^^ase  itself  did  not 
teiiant--e>tate       croatc  an  estato  for 

ereated  by  lea.e.    ^^^^      ^  j^^^^  ^.^j^ 

actual  entry  thereunder  creates  the 
estate.  Greenleaf's  Cruise  on  Real 
Property,  vol.  1,  title  8,  §§  12  and 
13,  says: 

"No  estate  for  years  can  be  cre- 
ated by  a  lease,  or  other  common- 
law  conveyance,  without  an  actual 
entry  made  by  the  person  to  whom 
the  land  is  granted;  for,  although 
the  grantor  has  done  everything 
necessary  on  his  part  to  complete  the 
contract,  so  that  he  can  never  after- 
wards avoid  it,  yet  till  there  is  a 
transmutation  of  the  possession,  by 
the  actual  entry  of  the  grantee,  it 
wants  the  chief  mark  and  indica- 
tion of  his  consent,  without  which 
it  might  be  unwarrantable  to  ad- 
judge him  in  actual  possession  to 
all  intents  and  purposes;  and  for 
this  reason  the  law  does  not  cast 
the  immediate  and  actual  posses- 
sion on  him  till  he  enters;  neither 
has '  the  grantor  a  reversion  to 
grant  till  such  entry. 

"Upon  the  execution  of  a  lease 
the  lessee  acquires  an  interest, 
called  an  interesse  termini,  which 
he  may  at  any  time  reduce  into  pos- 
session by  an  actual  entry.  This 
may  be  made  not  only  by  the  lessee 
himself,  but,  in  case  of  his  death,  by 
his  executors  or  administrators." 

See  also  Kent's  Commentaries, 
vol.  4,  §  97. 

Greenleaf's  Cruise  on  Real  Prop- 
erty, vol.  1,  title  8,  §  19,  also  sa3rs: 
"Where  an  estate  for  years  is 
granted  to  commence  in  futuro,  it 
cannot,  of  course,  be  executed  by  an 
immediate  entry,  as  that  would  be 


a  disseisin;  it  is,  therefore,  only  an 
interesse  termini;  but  still  the  les- 
see may  assign  it  over;  and,  even 
if  a  stranger  enters  by  wrong,  yet 
such  grant  will  transfer  the  lessee's 
power  of  entry  and  right  of  reduc- 
ing the  estate  into  possession.  For 
till  the  entry  of  the  lessee  the  estate 
is  not  executed,  but  remains  in  the 
same  plight  as  it  was  when  the 
lease  was  made;  so  that  no  inter- 
mediate act,  either  of  the  lessor  or 
of  a  stranger,  can  devest  or  disturb 
it;  because  whoever  comes  to  the 
possession,  whether  by  right  or  by 
wrong,  takes  it  subject  to  such 
future  charge,  which  the  lessee 
may  execute  whenever  he  thinks  fit,, 
as  by  a  title  prior  and  paramount  to 
all  such  intermediate  violations  of 
the  possession." 

Coke  upon  Littleton,  vol.  1,  §  66,. 
on  the  subject  of  tenants  for  years^ 
says:  "Also,  if  a  man  letteth  land 
to  another  for  term  of  yeares,  albeit 
the  lessor  dieth  before  the  lessee 
entereth  into  the 
tenements,  yet  he  Z^SSS. ""  ^^^^ 
may  enter  into  the 
same  tenements  after  the  death  of 
the  lessor,  because  the  lessee  by 
force  of  the  lease  hath  right  pres- 
ently to  have  the  tenements  accord- 
ing to  the  forme  of  the  lease." 

The  covenant  for  the  alleged 
breach  of  which  plaintiffs  in  error 
claim  the  right  to  declare  and  en- 
force a  forfeiture  of  the  lease  is  en- 
tire and  indivisible.  Manning  is 
the  covenantor,  and  Simpson,  the 
lessor,  was  the  covenantee.  The 
lessor,  or  his  heirs 
or  vendees,  could  t^^tinl  "** 
take  advantage  of  J^KJf*"*"*  ^^ 
the  breach  of  the 
covenant,  but  the  lessor  could  not 
fractionize  or  apportion  the  lessee's 
covenant  by  either  conveying  the 
lands  to  several  parties  as  tenants 
in  common  or  dying  and  leaving  it 
to  a  number  of  heirs.  The  death  of 
the  lessor  did  not  apportion  or  di- 
vide the  covenant.  The  lessee's 
contract  was  not  altered,  modified, 
or  affected  by  the  death  of  the  les- 
sor other  than  with  respect  to  the 
payment  of  the  rent.    After  pass- 
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ing  out  of  the  hands  of  the  lessor's 
administrator  (if  he  had  one)  each 
heir  had  the  right  to  receive  his  part 
of  the  rent,  but  that  did  not  appor- 
tion the  indivisible  covenants  in 
the  lease.  Upon  the  death  of  the 
lessor  the  lessee's  covenants  in 
question  run  to  the  heirs  jointly 
and  indivisibly.  If  the  death  of  a 
lessor  leaving  several  heirs  operates 
to  apportion  the  lessee's  covenant 
so  that  one  or  any  number  less  than 
all  the  heirs  as  tenants  in  common 
can  enforce  a  forfeiture,  then  the 

^ie«e  by  ten-  ^eath  of  the  lessoT 
mntm  in  «ommo»   Operates  to  convcrt 

.character.  ^j^^    gj^^^j^    j^g^    ^^^ 

to  as  many  separate  leases  as  there 
are  heirs.  In  theory  a  lease  of  land 
by  two  or  more  tenants  in  common 
is  not  regarded  as  one  lease  by  all 
of  them  of  the  premises  in  its  en- 
tirety, but  as  several  leases  by  the 
tenants  in  common  of  their  undivid^ 
ed  separate  and  respective  shares. 
The  relation  of  landlord  and  tenant 

does  not  exist  be- 

fTnt'in^^ommom       tWOen   thC   ICSSCO  Of 

Z^ri-l*-**  *®        one  tenant  in  com- 

mon  and  the  other 

tenants  in  common  of  the  lessor, , 

unless  the  cotenants  not  joining  in 

the  lease  ratify  it.     1   Underbill, 

Land.  &  T.  §  64. 
There   is   a   distinction   between 

the  estate  of  joint  tenants  and  the  ; 

estate  of  tenants  in 

S;tr**??Jfrr*.        common.      An    im- 

Jofnt  tenants  j»   x»       x» 

and  t«nnnt«  In       portaut      dlStmctlOU 

distJncUon.  also  exists  as  to  the 

execution  and  op- 
eration- of  leases  between  those 
made  by  joint  tenants  and  those 
made  by  tenants  in  common.  If  all 
the  joint  tenants  unite  in  the  execu- 
tion of  a  lease,  it  is  regarded  in  law 
as  but  one  lease  made  by  one  les- 
sor, whereas  a  lease  executed  by 
several  tenants  in  common  is  re- 
garded as  several  leases  of  their 
resx>ective  and  separate  shares. 
Thus,  the  English  authorities  hold 
that  one  joint  tenant  may  enforce  a 
forfeiture  of  the  whole  lease.  Free- 
man, Cotenancy  &  Partition,  §  108. 
On  the  theory  that  the  joint  ten- 
ants are  seised  per  tout,  as  well  as 
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per  my,  the  English  cases  hold  that 
a  declaration  of  forfeiture  or  no- 
tice to  quit  given  by  one  joint  ten- 
ant compels  the  lessee  to  give  up 
the  whole  premises.  But  one  joint 
tenant  cannot  make  a  lease  binding 
on  his  cojoint  tenants,  though  he 
may  make  a  lease  on  the  whole 
property.  1  Underbill,  Land.  &  T. 
§  61.  The  death  of  one  joint  tenant 
extinguishes  his  interest.  It  does 
not  descend  to  his  heirs  nor  to  his 
cotenant.  Tiedemah,  Real  Prop.  3d 
ed.  §  177.  Blackstone  says  that 
joint  tenants  "have  one  and  the 
same  interest,  accruing  by  one  and 
the  same  conveyance,  commencing 
at  one  and  the  same  time,  and  held 
by  one  and  the  same  possession." 
Tiedeman,  Real  Prop.  3d  ed.  §  176. 
Thus  Washburn  on  Real  Property, 
6th  ed.  vol.  1,  §  858,  says  that  one 
among  the  incidents  of  a  joint  ten- 
ancy growing  out  of  the  identity  of 
interest  and  title  of  the  several  ten- 
ants is  this :  "That  an  entry  or  re- 
entry made  by  one  is  deemed  to  be 
the  entry  of  all,  unless  clearly 
shown  to  be  adverse  toward  his  co- 
tenants  ;  so  livery  of  seisin  made  to 
one  is  made  to  all;  and  the  occupa- 
tion by  one  cotenant  is  prima  facie 
an  occupation  by  all." 

Neither  of  the  tenants  in  com- 
mon is  entitled  to  the  exclusive  pos- 
session of  all  the  land  to  the  exclu- 
sion of  his  cotenants,  nor  entitled  to 
possession  of  any  particular  part  of 
it.     As   he   cannot 

\  exclude    his    coten-  ZlVteiunt!  '''' 
ants  by  his  own  oc- 
cupation  of  the  land,   he   cannot, 
without  their  consent  or  ratifica- 
tion, lease  either  all  or  any  partic- 
ular part  of  the  land  in  such  a  way 
that  his  lessee  will  have  the  right 
to  the  exclusive  possession  of  all 
the  land  or  any  part  thereof.    It  is 
well  settled  that  a  lessee  of  one  ten- 
ant in  common  by  a 
lease  in  which  the  lit^Sn^lefllct. 

1  other  tenants  have 
not  joined  is,  as  to  them,  a  tr^- 
passer  so  far  as  he  occupies  any 
portion  of  the  land.  The  lessee  of 
one  tenant  in  common  is  a  tres- 
passer as  to  the  other  tenants  in 
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common^  but  the  lease  is  not  void  as 
against  the  tenant  in  common  ex- 
ecuting it.  1  Underbill,  Land.  &  T. 
§§  62  and  64;  Miles  v.  Fink,  119 
Miss.  147,  80  So.  532;  South  Penn 
Oil  Co.  V.  Haught,  71  W.  Va.  720,  78 
S.  E.  759 ;  Watford  Oil  &  Gas  Co.  v. 
Shipman,  233  111.  9,  122  Am.  St. 
Rep.  144,  84  N.  E.  53;  Zeigler  v. 
Brennerman,  237  111.  15,  86  N.  E. 
697;  Archer,  Oil  &  Gas,  p.  660; 
Stewart  v.  Tennant,  52  W.  Va.  559, 
44  S.  E.  223.  Neither  tenant  in 
common  has,  by  virtue  of  his  rela- 
.  ^,  ^  ,  tionship  to  his  co- 
tenant— riKkt  of  tenant  m  common, 
io"mln."  ^^y  authority  to  act 

as  agent  for  his 
companion  in  either  giving  a  lease 
or  enforcing  a  forfeiture  thereof. 
Freeman,  Cotenancy  &  Partition,  § 
180 ;  38  Cyc.  p.  105 ;  Rotzien  v.  Mer- 
chants' Loan  &  T.  Co.  41  S.  D.  216, 
170  N.  W.  128;  Adams  v.  Yukon 
Gold  Co.  163  C.  C.  A.  382,  251  Fed. 
226. 

Now,  if  the  death  of  the  lessor 
operates  to  apportion  among  the 
heirs  the  covenant  in  question,  then 
a  number  of  the  tenants  in  common 
less  than  all  can  enforce  a  forfeiture 
of  the  lease  in  so  far  as  they  are 
concerned,  leaving  it  valid  and  bind- 
ing on  the  other  tenant  or  tenants 
in  common  not  concurring  in  the 
forfeiture,  and  thus  create  a  sit- 
uation where  the  lessee  becomes  a 
trespasser  and  responsible  for  dam- 
ages to  certain  owners  and  entitled 
to  occupy  the  premises  as  to  certain 
other  owners.    It  is  well  settled  that 

.  w^    *  *        *  a  lessee  cannot  set 

— rlfrlit  of  tenant  ^^^^^-s,^    ^i»«**«**wi^  »ww 

to  terminate  for  Up  hlS  OWn  default 
own   defanlt.  ^^     ^^^^^     ^^     ^^^j^ 

nate  the  lease  or  escape  liability  un- 
der its  provisions.  If  he  defaults  in 
keeping  covenants  in  the  lease,  and 
thus  incurs  a  forfeiture,  it  is  not 
for  him  to  enforce  the  forfeiture  or 
rely  upon  it  as  terminating  the 
lease.  The  forfeiture  clause  is  for 
the  benefit  of  the  lessor,  and  he  may 
elect  to  waive  the  forfeiture.  The 
breach  of  the  condition  for  which  a 
forfeiture  is  expressly  provided 
does  not  automatically  terminate 
the  lease.    There  must  be  some  act 


upon  the  lessor's  part  evidencing 
his  intention  to  treat  the  lease  as 
actually  forfeited.  He  may  do  this 
by  a  declaration  of  forfeiture  or  by 
re-entry.  The  breach  of  the  cove- 
nant makes  the  lease  voidable,  not 
at  the  election  of  ^.^^,  „,  ^^ 
the  lessee,  but  only  vuion  for 
at  the  election  of  '•"*""'*• 
the  lessor,  and  any  act  on  the  part 
of  the  lessor,  by  word  or  deed,  with 
knowledge  of  what  has  been  done, 
which  signifies  his  intention  to  af- 
firm the  lease,  is  conclusive  evidence 
of  a  waiver  of  the  forfeiture. 
Camp.  v..  Scott,  47  Conn.  366 ;  Croft 
V.  Lumley,  6  H.  L.  Cas.  705, 10  Eng. 
Reprint,  1472,  27  L.  J.  Q.  B.  N.  S. 
321,  4  Jur.  N.  S.  903,  6  Week.  Rep. 
523 ;  Ely th  v.  Dennett,  13  C.  B.  178, 
138  Eng.  Reprint,  1165,  22  L.  J.  C. 
B.,N.  S.  79;  Bowers,  Waiver,  §§  62 
to" 61,  inc.;  Gradle  v.  Warner,  140 
111.  123,  29  N.  E.  1118;  Farlow  v. 
Ellis,  15  Gray,  229;  Nagel  v. 
League,  70  Mo.  App.  487;  Allen 
V.  Dent,  4  Lea,  680 ;  Planters  Ins.  Co. 
V.  Diggs,  8  Baxt.  568;  1  Underbill, 
Land.  &  T.  p.  648;  Lewis  v.  Ocean 
Nav.  &  Pier  Co.  125  N.  Y.  341,  26  N. 
E.  301. 

If  the  right  to  enforce  a  for- 
feiture accrues,  and  a  part  of  the 
tenants  in  common  are  allowed  to 
elect  to  enforce  the  forfeiture,  then 
the  lessee  is  placed  in  the  inequita- 
ble position  of  being  bound  by  the 
lease  as  to  part  of  the  tenants  and 
discharged  by  a  part,  which  means 
that  the  lessee  is  still  liable  as  a 
lessee  to  some  of  the  tenants  in 
common,  although  he  cannot  enjoy 
any  of  the  benefits  of  his  lease  with- 
out becoming  a  trespasser  and  lia- 
ble for  damages  to  the  other  own- 
ers of  the  land.  A  fair  conception 
of  honesty  and  fair  dealing  nega- 
tives a  construction  of  the  lease  im- 
puting to  the  lessor  and  lessee  an 
understanding  or  intention  that  the 
lessee's  covenants  of  the  character 
involved  in  this  case  are  subject  to 
apportionment  by  the  death  of  the 
lessor  leaving  more  than  one  heir. 
If  the  death  of  the  lessor  operates 
to  apportion  the  benefits  of  the 
covenant    among    his    heirs,    then 
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there  can  be  a  partial  forfeiture, 
leaving  the  lessee  bound  to  part  of 
the  heirs,  but.  denied  all  practical 
benefits  under  the  lease.  This 
would  create  a  sort  of  tenancy 
which,  we  believe,  it  would  be  un- 
reasonable to  hold  that  the  lessor 
and  lessee  intended  or  contemplat- 
ed. 

Under  the  American  authorities, 
the  lessee's  covenants,  unless  ex- 
pressed otherwise,  are  joint  and  in- 
divisible   under    a    lease    executed 

-«baraeter  of  Jointly  by  all  the 
lessee's  tenants  in  common. 

ceased  lessor  are  in  no  higher  posi- 
tion with  respect  to  the  covenants 
in  the  lease  than  they  would  be  if 
they  jointly  executed  the  same 
lease,  although  the  lease  may  ex- 
pressly reserve  to  each  his  propor- 
tionate interest  in  the  rents.  In 
Calvert  v.  Bradley,  16  How.  581,  14 
L.  ed.  106P  the  court  held  that 
where  a  lease  was  made  by  sevei^^ 
owners  of  a  house,  reserving  rent  to 
each  one  in  proportion  to  his  inter- 
est, and  there  was  a  covenant  on  the 
part  of  the  lessee  that  he  would 
keep  the  premises  in  good  repair 
and  surrender  them  in  like  repair, 
the  covenant  was  joint  astrespects 
the  lessors,  and  one  of  them,  or  two 
representing  one  interest,  could  not 
maintain  an  action  for  a  breach  of 
it  by  the  lessee.  See  also  Jameson 
v.  Chanslor-Canfield  Midway  Oil  Co. 
176  Cal.  1,  167  Pac.  369;  Clapp  v. 
Pawtucket  Inst,  for  Sav.  15  R.  I. 
489,  2  Am.  St.  Rep.  915,  8  Atl.  697 ; 
Cochran  v.  Gulf  Ref.  Co.  139  La. 
1010,  72  So.  718 ;  Sandusky  v.  West 
F6rk  Oil  &  Natural  Gas  Co.  63  W. 
Va.  265,  59  S.  E.  1082;  Cleaves  v. 
Lord,  3  Gray,  68;  Thompson  v. 
Hakewell,  35  L.  J.  C.  P.  N.  S.  18-23, 
16  Eng.  Rul.  Cas.  436,  19  C.  B.  N.  S. 
713,  144  Eng.  Reprint,  966,  13  L.  T. 
N.  S.  989,  11  Jur.  N.  S.  732,  14 
Week.  Rep.  11 ;  2  Cruise,  Real  Prop, 
title  13,  chap.  2,  §  58;  2  Co.  Litt. 
215a  (Butler  and  BDargrave's  Notes) . 
In  Cochran  v.  Gulf  Ref.  Co.  139 
La.  1010,  72  So.  718,  supra,  the  les- 
sor died  after  making  the  lease,  and 
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the  court  held  that  the  covenants 
involved  were  indivisible,  and  that  a 
part  of  the  heirs  could  not  maintain 
an  action  for  breach  thereof.  There 
is  no  doubt  about  the  right  of  one 
tenant  in  common  to  maintain  an 
action  for  the  recovery  of  real  prop- 
erty against  a  third  person,  his  re- 
covery being  limited  to  such  inter- 
est in  the  premises  as  he  proves  title 
in  himself  superior  to  that  of  the 
defendants.  Moppin  v.  Norton,  40 
Okla.  284,  137  Pac.  1182,  Ann.  Cas. 
1915D,  1042.  See  also  Williams  v. 
Coal  Creek  Min.  &  Mfg.  Co.  115 
Tenn.  578,  93  S.  W.  572,  6  L.R.A. 
(N.S.)  710,  112  Am.  St.  Rep.  878^,  5 
Ann.  Cas.  822,  and  annotations. 
But  that  is  not  the  question  in  this 
case.  Nor  does  this  case  involve  the 
right  of  one  tenant  in  common  to 
sue  for  the  cancelation  of  his  part 
of  the  lease  obtained  by  fraud. 

(3)  The  alleged  forfeiture  for 
breach  of  covenant,  not  having  been 
declared  by  declaration  of  forfei- 
ture joined  in  by  all  the  tenants  in 
common,  and  the  alleged  forfeiture 
not  being  self-executing,  the  lease, 
in  so  far  as  this  record  shows,  was 
a  subsisting  and  valid  lease  for  the 
entire  year  of  1917. 

The  agreed  statement  of  facts 
states  that  $150.95  is  the  amount  of 
the  rents,  and  that  Salmon  paid  that 
sum  over  to  the  officer  of  the  court. 
There  is  no  other  evidence  of  the 
rental  value  of  the  land  for  that 
year,  and,  in  the  absence  of  evidence 
to  the  contrary,  we  will  treat  that 
amount  as  the  fair  rental  value  of 
the  land  for  the  year  1917.  The 
District  Court  was  of  the  opinion 
that  the  plaintiffs  in  error  were  en- 
titled to  one  third  of  the  rents,  and 
defendant  in  error,  the  intervener, 
two  thirds,  on  the  theory  that  plain- 
tiffs in  error  owned  the  fee  title  to 
an  undivided  one  third  of  the  land, 
unencumbered  by  the  .intervener's 
lease,  and  that  the  intervener  had 
a  subsisting  lease  only  on  an  undi- 
vided two-thirds  interest,  and  as 
such  only  was  entitled  to  two  thirds 
of  the  rental  value.    The  judgment 
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is  erroneous.  The  intervener  was 
entitled  to  the  f  uU  sum  as  the  rental 
value,  but  he  took  no  appeal  from 
the  judgment  awarding  plaintiffs  in 


error  one  third,  and  the  judgment 
is  therefore  affirmed. 

All   the  Justices  .concur,  except 
McNeill,  J.,  not  participating. 


ANNOTATION. 

Division  of  the  premises  by  the  lessor,  or  the  creation  of  undivided 
therein,  *as  a£Fecting  the  oiforcement  of  the  lessee's  covenants. 


I.  Introductory,  826. 
II.  Rent,  828. 

III.  Repairs,  831. 

IV.  MisceUaneous,  882. 

J.  Introductory. 

Breaches  before  severance  are  not 
included.  It  is  not  intended  to  in- 
clude cases  of  rents  charged  upon 
grants  in  fee,  but  a  few  of  such  cases 
are  noticed  in  illustration. 

There  are  but  few  cases  directly  on 
this  subject,  and  in  the  older  books  the 
question  is  difficult  to  follow  through 
the  subtleties  of  the  old  learning.  In- 
deed, the  right  at  common  law  of  the 
assignee  or  grantee  of  the  reversion 
of  the  entire  premises  does  not  seem 
free  from  doilbt.  Denio,  J.,  says  in 
Van  Rensselaer  v.  Hays  (1859)  19  N. 
Y.  68,  75  Am.  Dec.  278 :  "It  seems  to 
have  been  considered  that  at  common 
law  the  assignee  of  a  reversion  ex- 
pectant upon  an  estate  for  life  or  years 
coiild  not  maintain  an  action  upon  the 
covenants  of  his  lessee,  though  such 
covenants  run  with  his  estate.  It  is 
so  expressly  recited  in  the  preamble 
to  the  Statute  32  Hen.  VIII.  already 
mentioned,  though  it  was  not  univer- 
sally true.  Vyvyan  v.  Arthur  (1823) 
1  Barn.  &  C.  410,  107  Eng.  Reprint, 
152,  1  L.  J.  K.  B.  138,  2  Dowl.  &  R. 
670,  25  Revised  Rep.  437;  2  Sugden, 
Vend.  &  P.  468."  (The  preamble  to 
that  statute  (32  Hen.  VIII.  chap.  84) 
declares  that  "forasmuch  as  by  the 
common  law  of  this  realm,  no  stranger 
to  any  covenant,  action  or  condition, 
shall  take  any  advantage  or  benefit  of 
the  same,  by  any  means  or  ways  in 
the  law,  but  only  such  as  be  parties 
or  prives  thereunto,  by  the  reason 
whereof,  as  well  all  grantees  of  rever- 
sion, ...  be  excluded  to  have  any 
entry  or  action  against  the  said  les- 
sees   .    .    •    which  the  lessors    .    .    . 


might  by  the  law  have  had  against  the 
same  lessees,  for  the  breach  of  any 
condition,  covenant  or  agreement  com- 
prised," etc.)  In  1  Washburn  on  Real 
Property,  §  653,  it  is  stated  that  al- 
though 'the  assignee  of  the  reversion 
might  recover  rent  from  the  tenant  in 
an  action  of  debt,  no  covenant*  as 
such,"  passed  to  him,  stating  also, 
however,  that  the  assignee  might  have 
sued  in  the  name  of  the  covenantee. 
As  to  the  right  at  common  law  of  the 
transferee  of  the  reversion  to  sue  for 
breaches  of  covenant  in  the  name  of 
his  grantor,  see  also  Marney  v.  Byrd 
(1850)  11  Humph.  (Terni.)  95;  All- 
cock  V.  Moorhouse  (1882)  L.  R.  9  Q.  B. 
Div.  (Eng.)  366,  47  L.  T.  N.  S.  404,  80 
Week.  Rep.  871,  47  J.  P.  85 ;  Hagar  v. 
Buck  (1872)  44  Vt.  285,  8  Am.  Rep. 
368.  Littleton,  who  is  dealing  with 
matters  at  common  law,  states  (§  347) 
that  a  rifeht  of  entry  may  not  be  given 
to  any  person,  "but  only  to  the  feof- 
for, or  to  the  donor,  or  to  the  lessor, 
or  to  their  heirs,'*  and  that  this  rule 
applies  where  the  lessor  grants  the 
reversion.  For  which  Coke  gives  as 
the  reason  the  avoiding  of  mainte- 
nance. He  states,  however,  that  the 
rule  was  otherwise  under  the  Statute 
of  Hen.  Vni. 

By  the  aforesaid  statute,  32  Hen. 
VIII.  chap.  84,  §  1,  it  was  provided 'in 
substance  that  the  grantees  or  as- 
signees of  any  reversion  or  reversions 
shall  have  the  like  advantages  against 
the  lessees  by  entry  for  nonpayment 
of  the  rent»  or  for  doing  of  waste  or 
other  forfeiture,  and  also  shall  have 
all  such  like  and  the  same  advantage, 
benefit,  and  remedies,  by  action  only, 
for  not  performing  of  other  conditions, 
covenants,  or  agreements  contained 
and  expressed  in  their  leases,  demises, 
or  grants  against  the  lessees,  as  the 
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lessors  or  grcntors  themselves,  or 
their  heirs  or  successors,  might  have 
had  at  any  time. 

As  far  as  concerns  conditions,  a 
distinction  was  early  made  under  this 
statute  between  an  assignee  of  the  re- 
version in  the  whole  premises  for  a 
time  and  an  assignee  of  the  entire 
reversion  in  part  of  the  premises,  the 
former  being  held  to  be  within  the 
statute,  and  the  latter  not.  Thus,  Coke 
says  that,  under  the  aforesaid  statute, 
''an  assignee  of  part  of  the  state  of 
the  reversion  may  take  advantage  of 
the  condition,''  but  he  goes  on  to  say 
that  "a  grantee  of  part  of  the  rever- 
sion shall  not  take  advantage  of  the 
condition ;  as  if  the  lease  be  of  3  acres, 
reserving  a  rent  upon  condition,  and 
the  reversion  is  granted  of  2  acres, 
the  rent  shall  be  apportioned  by  the 
act  of  the  parties,  but  the  condition 
is  destroyed,  for  that  it  is  entire  and 
against  common  right."  2  Co.  Litt. 
214a-215a.  And  he  refers  to  Knight's 
Case  (1589)  5  Coke,  54b,  77  Eng.  Re- 
print, 137,  where  it  was  held  arguendo 
that  by  the  severance  of  any  part  of 
the  reversion  in  case  of  a  common 
person  the  whole  condition  is  de- 
stroyed; and  to  Winter's  Case  (15i72) 
3  Dyer,  808b,  73  Eng.  Reprint,  697, 
where  the  report  is  obscure  as  to  the 
grounds  of  the  decisipn.  In  Wright 
V.  Burroughes  (1846)  3  C.  B.  685,  136 
Eng.  Reprint,  274,  4  Dowl.  &  L.  438, 
16  L.  J.  C.  P.  N.  S.  6,  it  was  held  that  a 
grantee  of  part  of  the  reversion  was 
an  assignee  of  the  reversion  under 
the  statute,  and  could  take  advantage 
of  a  condition  broken,  in  distinction 
from  a  grantee  of  the  whole  reversion 
in  part  of  the  premises. 

It  was  held  in  Mitchell  v.  McCauley 
(1893)  20  Ont  App.  Rep.  272,  that  a 
provision  in  a  lease  that  ''in  case  any 
writ  or  warrant  of  execution  shall  be 
issued  against  the  goods  or  chattels 
of  the  said  lessee  .  .  .  the  then  cur- 
rent year's  rent  shall  immediately  be-> 
come  due  and  payable,  and  the  said 
term  shall  immediately  become  for- 
feited and  void,"  is  personal  to  the 
lessor  and  cannot  be  availed  of  by  a 
grantee  of  the  reversion  of  a  part  of 
the  land,  as  it  was  a  condition,  and  not 
within  the  Statute  of  Hen.  VIU.  Mac- 


lennan,  J.  A.,  said:  "The  cases  of 
Swansea  v.  Thomas  (1882)  L.  R.  10 
Q.  B.  Div.  48,  52  L.  J.  Q.  B.  N.  S.  840, 
47  L.  T.  N.  S.  657,  31  Week.  Rep.  506, 
47  J.  P.  135,  15  Eng.  Rul.  Cas.  704,  and 
Twynam  v.  Pickard  (1818)  2  Barn.  & 
Aid.  105,  106  Eng.  Reprint,  305,  2  Re- 
vised Rep.  368,  and  other  cases,  shew 
that  under  the  above  statute  an  as- 
signee of  the  reversion  of  part  of  the 
land  has  the  same  right  to  sue  as  the 
lessor  had,  and  also  the  same  right 
to  take  advantage  of  conditions  which 
are  in  their  nature  divisible,  but  not 
of  conditions  which  are  in  their  nature 
entire." 

In  Brewster  v.  Lanyon  Zinc  Co. 
(1905)  72  C.  C.  A.  213,  140  Fed.  801, 
the  court  said :  "The  complainant  has 
proceeded  upon  the  assumption  that  a 
failure  on  the  part  of  the  lessee  to 
comply  with  any  condition  of  the  lease 
entitles  her  to  avoid  it  as  to  all  of  the 
three  tracts  embraced  therein ;  but  as 
she  is  shown  by  the  bill  to  have  long 
since  parted  with  the  ownership  of  one 
of  the  tracts,  and  as  the  present  owner 
is  not  a  party  to  the  bill,  it  is  obvious 
that  no  relief  can  be  granted  in  re- 
spect of  that  tract.  No  reference  is 
made  by  learned  counsel  for  the  ap- 
pellee to  the  rule  that,  where  the  re- 
version in  part  of  the  demised  lands 
is  assigned,  neither  the  lessor  nor  the 
assignee  can  take  advantage  of  a  con- 
dition.  broken,  because  the  condition, 
being  entire,  is  not  apportioned  by  the 
assignment,  but  destroyed.  ...  It 
is  therefore  assumed  that  the  rule  is 
not  in  force  in  the  state  of  Kansas." 

Now,  however,  under  the  English 
Conveyancing  Act  1881,  §  12,  the  sev- 
erance of  the  premises  does  not  de- 
stroy the  condition.  See  Eve,  J.,  in 
Piggott  V.  Middlesex  County  Council 
[1909]  1  Ch.  (Eng.)  134,  77  L.  J.  Ch. 
N.  S.  813,  99  L.  T.  N.  S.  662,  72  J.  P. 
461,  52  Sol.  Jo.  698,  6  L.  G.  R.  1177. 

Reference  may  be  here  made  to  At- 
toe  V.  Hemmings  (1614)  2  Bulstr.  281, 
80  Eng.  Reprint,  1123,  where,  in  hold- 
ing that  a  grantee  for  a  certain  num- 
ber of  years  of  the  reversion  may  have 
an  action  of  covenant  for  the  rent, 
Coke,  Ch.  J.,  said ;  ''I  do  hold  it  clear- 
ly, that  the  grantee  of  part  of  the  es* 
tate,  being  the  plaintiffs,  shall  take 
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benefit  and  advantage  of  this  covenant 
here  in  Leonardo's  Case,  in  the  C.  B. 
it  was  adjudged,  that  a  grantee  for 
years  of  the  reversion,  should  take  ad- 
vantage of  a  condition,  within  the  Stat- 
ute of  32  Hen.  VIIL  chap.  24,  and  it  is 
very  plain  and  clear,  that  such  a  gran- 
tee may  have  an  action  of  covenant  at 
the  common  law/' 

In  Twynam  v.  Pickard  (1818)  2 
Barn.  &  Aid.  105,  10  Eng.  Reprint,  305, 
20  Revised  Rep.  368,  it  was  said  by 
Holroyd,  J.,  that  "although  the  lessor 
has  granted  away  part  of  the  demised 
premises,  still  at  common  law  he  might 
maintain  covenant  against  the  lessee." 
And  in  Swansea  v.  Thomas  (1882)  L. 
R.  10  Q.  B.  Div.  48,  52  L.  J.  Q.  B.  N.  S. 
340,  47  L.  T.  N.  S.  657,  31  Week.  Rep. 
506,  47  J.  P.  135,  15  Eng.  Rul.  Cas. 
704,  Pollock,  J.,  said  that  at  common 
law  such  a  lessor  might  have  sued  for 
the  breach  of  the  covenant  to  pay  the 
rent. 

Heir  or  devUee  of  part. 

An  heir  of  part,  and  a  devisee  of 
part,  of  the  demised  premises,  were 
both  considered  as  taking  by  act  of 
the  law.  Ewer  v.  Moyle  (1599)  Cro. 
Eliz.  pt.  2,  p.  771,  78  Eng.  Reprint,  1002 
(devisee). 

It  is  stated  in  a  note  by  Coke  to 
Dumpor's  Case  (1603)  4  Coke,  119,  76 
Eng.  Reprint,  1110:  "If  a  man  seised 
of  2  acres,  the  one  in  fee,  and 
the  other  in  borough  English,  has  is- 
sue two  sons,  and  leases  both  acres  for 
life  or  years  rendering  rent  with  con- 
dition ;  the  lessor  dies,  in  this  case  by 
this  descent,  which  is  in  act  in  the 
law,  the  reversion,  rent,  and  condition 
are  divided." 

But  under  the  old  law,  the  rule  was 
otherwise  as  to  coparceners.  Thus, 
where  the  reversion  descended  to  two 
sisters  as  coheirs,  the  cognizance  of 
one  of  them  in  replevin  was  void. 
Stedman  v.  Bates  (1695)  1  Salk.  390, 

1  Ld.  Raym.  64,  91  Eng.  Reprint,  338, 
939,  approved  and  followed  on  prin- 
ciple in  Decharms  v.  Howard  (1834) 
10  Bing.  526,  131  Eng.  Reprint,  999, 
4  Moore  &  S.  400.  3  L.  J.  C.  P.  N.  S. 
198.  And  in  Doe  ex  dem.  De  Rutzen 
V.  Lewis  (1836)  5  Ad.  &  El.  277,  111 
Eng.  Reprint,  1170,  6  Nev.  &  M.  764, 

2  Starr.  &  W.  162,  5  L.  J.  K.  B.  N.  S. 


217,  it  was  doubted  whether  one  of 
two  coparceners  succeeding  to  the 
grantee  of  the  reversion  could  alone 
bring  ejectment  for  breach  of  a  cove- 
nant to  repair,  there  being  a  covenant 
for  re-entry. 

II.  Rent. 

(As  already  stated,  cases  involving 
rents  charged  upon  grants  in  fee  are 
excluded.) 

Under  the  modern  law,  one  who  sue* 
ceeds  to  the  reversion  of  part  of  the 
premises  may  sue  for  his  share  of  the 
rent.    Huntley's  Case  (1574)  3  Dyer, 
326a,  73  Eng.  Reprint,  736    (devisee,, 
debt);   West  v.  Lassels    (1601)    Cro.' 
Eliz.  pt.  2,  p.  851,  78  Eng.  Reprint, 
1077  {devisee,  debt) ;  Midgley  v.  Love- 
lace   (1693)   Carth.  289,  90  Eng.  Re- 
print,   771     (devisee,    debt,    obiter) ; 
Martin  v.  Crompe  (1697)  1  Ld.  Raym. 
340,    91    Eng.    Reprint,    1123     (debt,, 
arguendo) ;  Henniker  v.  Turner  (1825) 
4  Barn.  &  C.  157,  107  Eng.  Reprint,. 
1018     (covenant) ;    Bowser     v.     Cox 
(1891)    3  Ind.  App.  309,  50  Am.  St. 
Rep.  274,  29  N.  E.  616    (one  of  the 
heirs) ;  Jones  v.  Felch  (1858)  3  Bosw. 
(N.  Y.)  63  (one  of  the  heirs) ;  Bank 
of    Pennsylvania   v.   Wise    (1834)    3 
Watts  (Pa.)  394  (arguendo)  ;  Hare  v. 
Proudfoot  (1843)  6  V.  C.  Q.  B.  O.  S. 
617. 

So  he  may  distrain.  Ewer  v.  Moyle 
(1599)  Cro.  Eliz.  pt.  2,  p.  771,  78  Eng. 
Reprint,  1002  (devisee) ;  Roberts  v. 
Snell  (1840)  1  Mann.  &  G.  577,  133 
Eng.  Reprint,  462  (grantee) . 

It  has  also  been  held,  however,  that 
all  the  grantees  of  seven-ninths'  un- 
divided parts  of  the  premises  may 
jointly  with  the  lessor  recover  the 
rents.  Adams  v.  Shirk  (1902)  55  C.  C. 
A.  25,  117  Fed.  801. 

And  in  Midgley  v.  Lovelace  (1693) 
Carth.  289,  90  Eng.  Reprint,  771,  su- 
pra, where  the  lessor  devised  one 
moiety  of  the  reversion  to  A  and  the 
other  moiety  to  B,'it  was  held  that  A 
and  B  properly  joined  in  covenant  for 
the  rent  against  the  lessee's  assignee 
of  the  term,  but  the  court  stated  that 
the  plaintiffs  might  join  or  sever,  at 
their  election,  in  debt  for  rent. 

In  Crosby  v.  Loop  (1852)  13  111.  626, 
the  court  said    (arguendo)    that  the 
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lessor  "may  grant  a  part  of  the  land 
to  one  person,  or  the  whole  to  several 
persons,  and  thereby  create  the  neces- 
sity for  an  apportionment  of  the  rent 
between  the  different  owners.  On  the 
death  of  the  lessor,  the  rent  has  to  be 
apportioned  among  the  heirs  on  whom 
the  estate  is  cast.  In  all  cases  of  ap- 
portionment of  rent,  it  is  the  duty  of 
the  tenant  to  pay  each  party  the  pro- 
portion of  the  rent  to  which  he  is 
entitled.  This  liability  of  the  tenant 
forms  an  exception  to  the  rule  that  an 
entire  contract  cannot  be  apportioned, 
and  that  a  debtor  cannot  be  compelled 
to  pay  a  single  demand  in  parcels  to 
several  persons." 

In  Bank  of  Pennsylvania  v.  Wise 
(1834)  3  Watts  (Pa.)  894,  supra,  Ken- 
nedy, J.,  said:  "It  is  a  well-estab- 
lished principle  of  the  common  law 
that  an  entire  contract,  claim,  demand, 
or  interest  cannot  be  apportioned  and 
divided,  so  as  to  create,  and  subject 
a  party  against  his  consent  to,  sev- 
eral suits  and  causes  of  action;  al- 
though the  exigencies  and  interests  of 
society  have  broken  in  upon  this  rule 
and  caused  it  to  yield  to  the  accom- 
modation of  mankind  in  apportioning 
rent,  wherever  there  has  been,  either 
by  act  of  law  or  by  act  of  the  party,  a 
division  mad^  of  the  land  out  of  which 
the  rent  issues,  or  of  the  reversion  to 
which  it  is  incident;  because,  without 
this  privilege,  a  man  who  can  only  dis- 
pose of  his  real  estate  to  advantage  by 
dividing  it  might  be  forced  to  make  a 
sacrifice  of  it;  and  it  is  also  obvious 
that  the  numerous  members  of  the 
same  family,  in  many  instances,  could 
not  be  accommodated,  or  their  inter- 
ests at  all  promoted,  without  it.  Hence 
a  reversioner  may  sell  and  dispose  of 
his  estate,  in  different  parts,  to  as 
many  different  persons,  and  the  lessee 
or  tenant  will  be  bound  to  pay  to  each 
his  due  proportion  of  the  rent.  Or  if 
he  should  die,  leaving  a  number  of 
children,  his  estate  will  descend  and 
pass  by  operation  of  law  to  them,  to  be 
held,  in  this  state,  as  tenants  in  com- 
mon, and  each  may  claim,  and  the* 
tenant  will  be  bound  to  pay  to  him, 
his  proper  proportion  of  the  rent/' 

In  Montague  v.  Gray  (1821)  17 
Mass.  439,  it  was  said,  arguendo,-  by 


the  court:  "If  a  moiety  of  a  reversion 
be  extended  by  elegit,  the  rent  shall 
be  apportioned.  Bacon,  Abr.  Rent,  M. 
2 ;  Rolle,  Abr.  237 ;  3  Cruise's  Dig.  357. 
Also  on  a  grant  by  the  lessor  of  a  part 
of  the  reversion,  or  any  alienation  of 
a  part  thereof  by  the  act  of  law,  the 
rent  will  be  distributed  accordingly. 
4  Bacon,  Abr.  370." 

In  Hare  v.  Proudfoot  (1843)  6  U.  C. 
Q.  B.  O.  S.  617,  supra,  it  was  held  that 
where  a  tenant  leased  premises  at  one 
entire  rent,  and  his  landlord  died,  hav- 
ing devised  the  premises  among  sev- 
eral persons,  those  persons  might 
bring  separate  actions  in  debt  against 
the  tenant  for  such  part  of  the  rent  as 
each  would  be  entitled  to  according 
to  his  respective  share,  without  any 
other  apportionment  than  that  which 
a  jury  might  make  in  each  suit. 

In  Martin  v.  Crompe  (1697)  1  Ld. 
Raym.  340,  91  Eng.  Reprint,  1123,  su- 
pra, Holt,  Ch.  J.,  said  (arguendo) 
"that  if  there  are  two  tenants  in  com- 
mon of  a  reversion  expectant  upon  a 
lease  for  years,  upon  which  a  rent  is 
reserved,  they  may  join  in  debt  for  the 
rent,  or  sever;  and  the  one  of  them 
may  have  an  action  for  the  moiety  of 
£20  rent,  but  not  for  £10,  and  so  it 
has  been  adjudged." 

In  Wyld's  Case  (1609)  8  Coke,  78b, 
77  Eng.  Reprint,  693,  it  was  said  that 
"if  a  man  makes  a  lease  of  3  acree, 
each  of  equal  yearly  value,  rendering 
3s.  rent,  and  the  lessor  grants  the 
reversion  of  1  acre,  and  the  tenant 
attorns,  the  grantee  shall  have  12d. 
rent;  for  although  it  was  one  lease, 
one  reversion,  and  one  rent,  yet  that 
was  incident  to  the  reversion,  which 
was  severable,  and  the  rent  shall  wait 
upon  the  reversion,  and  upon  every 
part  of  it." 

It  was  held  in  Henniker  v.  Turner 
(1825)  4  Bam.  &  C.  157,  107  Eng.  Re- 
print, 1018,  supra,  where  the  manner 
in  which  the  plaintiff  took  title  does 
not  appear,  that  the  landlord's  suc- 
cessor of  the  reversion  of  one  un- 
divided fifth  part  of  the  premises  may 
sue  in  covenant  for  one  Hfth  of  the 
rent. 

If  a  man,  seised  in  fee  of  a  manor 
holden  in  moieties  by  soccage  and 
knight's  service,  and  of  a  parsonage 
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Topriate,  leases  them  for  an  entire 
t,  and  on  his  death  devises  the 
lor  for  life,  remainder  in  tail,  the 
lainderman,  on  a  surrender  to  him 
the  estate  for  life,  may  distrain  on 
lessee  for  an  apportionment  of  the 
t;  and  a  bar  to  his  avowry  must 
w  the  value  of  all  the  premises,  and 
wer  the  rate  of  the  apportionment, 
er  v.  Moyle  (1599)  Cro.  Eliz.  pt.  2, 
771,  78  Eng.  Reprint,  1002,  supra, 
'or  the  right  of  one  of  several  heirs 
the  lessor's  devisee  to  receipt  for 
rent,  see  Decker  v.  Livingston 
28)   15  Johns.   (N.  Y.)  479,  infra, 

While,  as  heretofore  indicated,  the 
at  is  without  the  scope  of  this  an- 
ation,  it  may  be  noted  that  it  has 
n  held  that  where  a  reversion  is 
ered  by  the  death  of  the  lessor  and 
escent  to  his  heirs  at  law,  the  rent 
rged  upon  a  conveyance  in  fee  will 

apportioned,  and  the  heirs  may 
arately  bring  actions  upon  the 
enant  for  th^ir  several  proportions 
the  rent.  Cole  v.  Patterson  (1841) 
Wend.  (N.  Y.)  456.) 
Il  lessor  having  sold  a  part  of  the 
mises  may  sue  for  his  share  of  the 
t.  Swansea  v.  Thomas  (1882)  L.  R. 
Q.  B.  Div.  48,  52  L.  J.  Q.  B.  N.  S. 
I,  47  L.  T.  N.  S.  657,  31  Week.  Rep. 
1,  47  J.  P.  135,  15  Eng.  Rul.  Cas. 
i;  Dreyfus  v.  Hirt  (1890)  82  Cal. 
(arguendo) ;  Worthington  v. 
)ke  (1881)  56  Md.  51. 
?he  lessor  who  has  sold  the  rever- 
n  of  part  of  the  premises  may  sue 

the  whole  rent  and  collect  what 
t  the  jury  determines.  Dreyfus  v. 
rt  (1890)  82  Cal.  621,  supra  (ar- 
mdo) . 

rhe  lessor,  having  assigned  the  re- 
sion  in  part  of  the  premises,  may 
\  for  the  rent  of  the  remaining  part 
)n  the  covenant.  Swansea  v.  Thom- 
(Eng.)  supra,  where  the  court  said 
t  the  same  was  true  at  common 
r. 

I  lessor,  having  sold  a  part  of  the 
imises,  may  sue  in  covenant  for  the 
ole  rent  and  recover  the  part  to 
ich  he  is  entitled.  Worthington  v. 
>ke  (Md.)  supra,  where  the  lessor 
I  the  lessee's  grantee  had  sold  part 
the  premises. 


So  the  lessor  may  sue  for  uscl 
occupation  of  the  unsold  part, 
bie  V.  Toms  (1904)  70  N.  J.  L.  5 
Atl.   144    (pointing  out  error  i 
syllabus  of  Ryerson  v.  Quacke 
(1857)   26  N.  J.  L.  236)   affirm. 
(1905)  71  N.  J.  L.  338,  59  Atl.  1 

But,  on  the  contrary,  in  St. 
Church  V.  Bacon  (1864)  11  N.  »_ 
where  the  plaintiff  leased  an  t 
with  a  covenant  to  pay  rent,  and 
conveyed  part  to  the  Crown  for  a 
house,  with  the  consent  of  the  asai. 
of  the  lessee,  it  was  held  that  he 
not  maintain   covenant  for  the 
against  the  lessee,  as  the  rent  w 
tire. 

Where  the  lessee  sued  in  rer>l^ 
and  the  lessor  made  avowry  ^tnci 
claimed  rent  in  arrear,  and  it  app^a^red 
that  the  lessor  had  granted  a^«ra.y  a 
part  of  the  premises,  it  was  heldl  t;lia.'t 
he  had  a  right  to  distrain  for  tlao  ^^^* 
due  for  the  residue.  Reed  v.  Ward 
(1853)  22  Pa.  144. 

(It  was  held  in   an  equity 
that  where  real  and  personal 
are  leased  for  an  entire  rent, 
much  thereof  as  is  real  estate  — 
wards  sold  on  execution  againsiJ    *«^ 
lessor,  the  lessee  is  liable  to  tli.^    ^^f 
chaser  for  only  a  proportional 
the  rent.    Buffum.  v.  Deane  ( 
Gray  (Mass.)  385.) 

Of  course,  a  lessee  is  not  baix»^^ 
an  apportionment  of  the  rent 


of 
4 


by 
sented  to  by  him,  between  parts    ^^^    5 


reversion.    Bliss  v.  Collins    (L^^^^ 
Bam.  &  Aid.  876,  106  Eng.  K.^ 
1411,  1  Dowl.  &  R.  291,  24  Revise 
601. 


Eminent  domain. 

On  the  taking  of  the  revert 
part  of  the  land  in  eminent  4 
the  cases  are  not  agreed;    s 
them  hold  that  the  rent  will  b? 
portionally  reduced.     David  v.- 
man  (1850)  5  La.  Ann.  545  (p 
decided  under  the  statute  quot^ 
low) ;  Levee  Comrs.  v.  Johnson    C 
66  Miss.  248,  6  So.  199 ;  Biddle  v.. 
•man   (1856)  23  Mo.  597   (lessee 
veyed  part  to  a  city  apparently 
compulsion) ;     Kingsland     v. 
(1856)    24   Mo.  24;   Uhler  v. 
(1899)   192  Pa.  443,  44  Atl.  42 
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(resting:,  if  not  holding,  a  similar  opin* 
ion). 

It  was  held  in  Leiter  ▼.  Pike  (1889) 
127  IlL  287,  20  N.  E.  23,  where  a  part 
of  leased  land  was  taken  by  a  city  and 
the  rest  conveyed  by  the  lessor  to  a 
stranger,  that  the  rent  to  the  grantee 
would  be  proportionally  reduced  from 
that  in  the  lease. 

Generally  speaking,  the  taking  of 
part  of  the  leased  premises  in  eminent 
domain  does  not  affect  the  tenant's 
liability  to  pay  rent  for  the  remainder 
not  taken.  Schmid  v.  Thorsen  (1918) 
89  Or.  575,  170  Pac.  930,  175  Pac.  74. 

Sometimes  the  statute  provides- for 
an  apportionment  of  the  rent.  See  for 
example,  Gillespie  v.  Thomas  (1836) 
16  Wend.  (N.  Y.)  469;  Post  v.  Logan 
(1842)  1  N.  Y.  Leg.  Obs.  59;  Re  Daly 
(1898)  29  App.  Div.  286,  51  N.  Y. 
Supp.  576;  McCardell  v.  Miller  (1900) 
22  R  L  96,  46  Atl.  184. 

In  Louisiana  it  has  been  provided 
by  statute  that  "if,  during  the  lease, 
the  thing  be  totally  destroyed  by  an 
unforeseen  event,  or  if  it  be  taken  for 
a  purpose  of  public  utility,  the  lease 
is  at  an  end.  If  it  be  only  destroyed 
in  part,  the  lessee  may  either  demand 
a  diminution  of  the  price  or  a  revoca- 
tion of  the  lease.  In  neither  case  has 
he  any  claim  for  damages."  See 
Foucher  v.  Choppin  (1865)  17  La. 
Ann.  321;  Hinrichs  v.  New  Orleans 
(1898)  50  La.  Ann.  1214,  24  So.  .224. 

Other  cases  hold  that  the  taking  of 
a  part  of  leased  premises  in  eminent 
domain  will  not  reduce  the  rent: 
Stubbings  v.  Evanston  (1891)  136  IlL 
37,  11  L.R.A.  839,  29  Am.  St.  Rep.  300, 
26  N.  E.  577;  Corrigan  v.  Chicago 
(1893)  144  111.  537,  21  L.R.A.  212,  33 
N.  E.  746;  Chicago  v.  Garrity  (1880) 
7  m.  App.  474;  Gluck  v.  Baltimore 
(1895)  81  Md.  315,  48  Am.  St.  Rep.  515, 
32  Atl.  515;  Parks  v.  Boston  (1834) 
15  Pick.  (Mass.)  198;  Patterson  v. 
Boston  (1838)  20  Pick.  (Mass.)  159; 
Stcifel  V.  Metz  (1877)  7  Ohio  Dec.  Re- 
print,  308;  Olson  Land  Co.  v.  Alki 
Park  Co.  (1911)  63  Wash.  521,  115 
Pac.  1083,  Ann.  Cas.  1912D,  365  (on 
principle). 

The  force  of  the  above  Maryland 
case  is  somewhat  impaired  by  the  ob« 
serrations    in   Baltimore   v.    Latrobe 


(1905)    101   Md.  621,  61  AtL  208,  4 
Ann.  Cas,  1005. 

In  Patterson  v.  Boston  (1838)  20 
Pick.  (Mass.)  159,  supra,  it  was  said : 
"The  court  are  of  opinion  that  there 
was  error  in  the  instruction  of  the 
court  below,  that  by  taking  a  part  of 
the  leased  premises  for  public  use  as 
a  highway,  the  tenant  was  excused 
from  the  payment  of  rent  and  taxes; 
on  the  contrary,  they  are  of  opinion 
that  the  lease  remained  in  force,  and 
the  tenant  continued  liable  for  rent 
and  taxes,  and  for  the  performance 
of  his  other  covenants,  as  if  the  es- 
tate had  not  been  so  in  part  taken  for 
public  improvement." 

Ill,  Repairs* 

In  Twynam  v.  Pickard  (1818)  2 
Barn.  &  Aid.  105,  106  Eng.  Reprint, 
305,  2  Revised  Rep.  368,  it  was  held 
that  under  the  Statute  of  Hen.  VIII. 
the  grantee  of  the  reversion  in  part  of 
leased  premises  may  sue  the  lessee 
on  his  covenant  to  repair  as  to  that 
part  of  the  premises. 

It  had  been  held  in  Kitchen  v.  Buck- 
ly  (1663)  1  Lev.  109,  83  Eng.  Reprint, 
322,  that  two  several  grantees  of 
moieties  of  the  reversion  properly 
joined  in  an  action  of  covenant 
against  the  lessee  for  breach  of  his 
covenant  to  repair,  as  it  was  a  personal 
action. 

In  an  English  case  arising  upon  a 
lease  made  before  the  Act  of  1881,  it 
was  held  that  where  the  reversion  of 
part  of  the  land  is  taken  in  eminent 
domain  or  a  conveyance  of  it  forced 
thereby,  it  is  an  act  in  law  and  the 
landlord  may  enforce  by  entry  as  to 
the  unsold  land  covenants  to  repair 
and  to  cultivate.  Piggott  t.  Middlesex 
County  Council  [1909]  1  Ch.  (Eng.) 
134,  where  the  landlord  was  also  award- 
ed damages  and  where  the  court  said : 
'Tt  seems  to  me  that  the  true  founda- 
tion of  the  rule  is  this:  that  it  was 
not  competent  for  the  person  who  had 
imposed  or  created  a  condition  by 
voluntary  act  to  apportion,  and  that 
the  question  whether  the  condition  is 
apportionable  or  not  depends  upon  the 
question  whether  the  severance  is 
brought  about  by  the  voluntary  or  in- 
voluntary act  of  the  lessor." 
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An  owner  of  a  lease  for  ninety-nine 
years  underlet  to  A  and  B,  and  sold  his 
reversion  to  B»  C,  and  D;  afterwards 
A  granted  his  interest  to  B,  who  died; 
it  was  held  that  C  and  D  might  sue  A 
on  the  breach  of  a  covenant  to  deliver 
up  in  good  repair  at  the  expiration  of 
the  sublease,  although  their  interest 
was  only  in  two  thirds  of  the  rever- 
43ion,  as  the  other  one  third  had 
merged.  Badeley  v,  Vigurs  (1854)  4 
El.  &  Bl.  71,  119  Eng.  Reprint,  28,  2 
C.  L.  R.  1627,  23  L.  J.  Q.  B.  N.  S.  377, 
1  Jur.  N.  S,  159. 

IV.  Miscellaneous. 

What  covenants  are  divisible  other 
than  those  for  rent  or  for  repairs 
Beems  hard  to  say. 

In  Dickinson  v.  Hoomes  (1852)  8 
Oratt.  (Va.)  353  (not  a  case  of  a 
lease),  Moncure,  J.,  said:  '*It  is  true, 
as  a  general  principle  of  law,  that 
covenants  are  not  apportionable ;  and 
so  also  is  it  true,  as  a  general  prin- 
ciple of  law,  that  covenants  are  not 
assignable.  But  as  covenants  which 
run  with  land  are  assignable,  because 
the  land  itself  is  assignable,  so  also 
it  would  seem  that  covenants  which 
run  with  land  are  apportionable,  be- 
cause the  land  itself  is  apportionable. 
A  covenant  running  with  land  would 
be  of  very  little  value  if  it  ceased  to 
run  with  the  land  whenever  the  land 
was  divided,  whether  by  act  of  law  or 
by  the  act  of  the  owner.  We  know 
that  covenants  for  the  payment  of  rent 
are  apportionable,  both  by  act  of  law 
and  by  the  acts  of  parties.  8  Bacon, 
Abr.  Rent,  M.  And  for  the  same  rea- 
son why  may  not  other  covenants  be 
apportioned?  The  rule  of  law  that 
covenants  are  not  apportionable  is 
founded  on  convenience.  But  injus- 
tice is  a  greater  evil  than  incon- 
venience. And  wherever  justice,  or 
even  greater  convenience,  requires 
that  a  covenant  should  be  apportioned, 
it  would  seem  to  be  reasonable  that 
the  general  rule  should  bend  and  ad- 
mit of  an  exception." 

It  will  be  observed  that  it  is  held 
in  the  reported  case  (Howard  v.  Man- 
ning, ante,  819),  that  one  of  the  les- 
sor's heirs  could  not  alone  enforce  a 


forfeiture  of  a  lease  in  whole  or  in 
part  for  breach  of  the  lessee's  cove- 
nant not  to  permit  any  other  person 
to  occupy  the  premises  during  the 
term,  as  the  covenant  was  indivisible. 

In  the  report  of  Ardes  v.  Watkins 
(1599)  Gro.  Eliz.  pt.  2,  p.  651,  78  En^. 
Reprint,  890,  it  is  stated  that  "in  the 
argument  of  this  case,  a  cas.e  was 
cited  in  this  court,  Easter  term,  28 
Eliz.  Roll.  344,  where  a  devise  was  of 
an  entire  reversion  and  rent,  which 
was  void  for  a  third  part;  because  it 
was  holden  in  capite,  and  debt  was 
brought  for  two  parts  of  the  rent,  and 
adjudged  maintainable.''  The  refer- 
ence is  probably  to  the  obscurely  re- 
ported case  of  West  v.  Lassels  (1601) 
Gro.  Eliz.  pt.  2,  p.  851,  78  Eng.  Re- 
print, 1077,  which  is  similarly  re- 
ferred to  in  Gollins  v.  Harding  (1597) 
13  Goke,  57,  77  Eng.  Reprint,  1467. 

Where  the  four  hciirs  of  land  sub- 
ject to  a  mineral  lease  made  an  extra- 
judicial partition  of  the  land  subject 
to  the  lease,  whereby  each  heir  became 
the  sole  owner  of  a  fourth  in  area  of 
the  land;  and  thereafter  two  of  the 
heirs,  one  of  whom  had  sold  to  a  third 
party  a  portion  of  the  land  allotted  to 
her  in  the  partition,  sued  the  grantee 
to  annul,  for  various  reasons,  the  lease 
in  so  far  as  it  affected  the  lands  owned 
by  them, — ^it  was  held  that,  as  the 
lease  was  indivisible,  the  plaintiffs 
alone  could  not  maintain  the  action  of 
nullity  after  disposing  of  a  part  of  the 
land  subject  to  the  lease.  Gochran  v. 
Gulf  Ref.  Go.  (1916)  139  La.  1010,  72 
So.  718. 

But  it  was  held  in  Decker  v.  Liv- 
ingston (1818)  15  Johns.  (N.  Y.)  479, 
where  the  landlord  died,  having  de- 
vised the  premises,  and  later  the  dev- 
isee died,  leaving  several  heirs,  that 
one  of  the  heirs  might  receipt  for  the 
rent  before  distress  and  avowry. 

In  view  of  the  statement  in  the 
opinion  in  the  reported  case  (Howard 
V.  Manning,  ante,  819),  that  one  ten- 
ant in  common  may  maintain  an  action 
for  the  recovery  of  real  property 
against  a  third  person,  "his  recovery 
being  limited  to  such  interest  in  the 
premises  as  he  proves  title  in  himself 
superior  to  that  of  the  defendants,'* 
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it  may  be  observed  that  Oklahoma  is 
one  of  the  jurisdictions-  limited  to  that 
doctrine. 

In  Abeel  v.  Hubbell  (1883)  52  Mich. 
37.  17  N.  W.  231,  it.  was  held  that  the 
lessor's  grantee  of  a  parcel  of  the  land 
could  not  maintain  the  statutory  sum- 
mary proceedings  to  recover  posses- 
sion of  the. land  from  a  tenant,  under 
a  provision  in  the  lease  that  the  lessor* 
might  sell  the  land  under  certain  con- 
ditions,.the  court  stating  that  a  gran- 
tee of  a  separate  parcel  of  the  rever- 
sion cannot  claim  as  assignee  of  the 
landlord's  title,  ''and  could  not  bring 
himself  within  the  statute  without 
some  notice  to  quit  or  demand  of  pos- 
session. Whether  he  could  do  so  at 
all  we  need  not  consider." 

On  the  other  hand,  where  the  lessor, 
who  had  given  the  lessee  notice  to 
move  at  the  end  of  the  term,  after- 
wards conveyed  part  of  the  premises, 
it  was  held  that  the  grantee  might  re- 
cover possession  of  his  part  In  sum- 
mary proceedings  under  the  Pennsyl- 
vania Act  of  1772,  providing  that  it 
should  "be  lawful  for  such  a  lessor  oir 
lessors,  he  or  their  heirs  or  assigns,  to 
complain,"  etc.  The  court  said:  *lf 
the  reversion  may  be  divided  and  the 
rent  apportioned,  and  each  part  of  the  * 
apportioned  rent  recovered  by  distress 
or  an  action  of  debt,  it  is  not  easy  to 
see  the  force  of  the  argument  urged 
on  behalf  of  the  plaintiff  in  error  that 
it  would  be  subjecting  him  to  an  un- 


due burden  to  hold  that  he  may  be  pro- 
ceeded against  under  the  Act  of  1772 
for  a  portion  only  of  the  demised  prem- 
ises. It  is  clear  that  an  ejectment  may 
be  brought  against  him.  But  the  very 
object  of  the  act  was  to  avoid  the  ex- 
pense and  delay  incident  to  this  form 
of  proceeding."  De  Coursey  v.  Guar- 
antee Trust  &  S.  D.  Co.  (1876)  81  Pa. 
217. 

While  without  the  scope  of  this  an- 
notation, it  may  be  noted  that  it  has 
been  held  that  one  of  six  heirs  of  a 
deceased  grantor,  who  had  conveyed 
lands  to  the  defendant's  grantor  sub- 
ject to  an  annual  rent  charge  thereon, 
with  the  right  of  re-entry  in  case  of 
nonpayment  oi  rent,  may  recover  pos- 
session of  her  undivided  one  sixth  of 
such  lands  as  heir.  Cruger  v.  Mc- 
Laury  (1868)  61  Barb.  (N.  Y.)  642, 
affirmed  in  (1869)  41  N.  Y.  219. 

It  has  been  held  under  the  modern 
English  practice  that,  where  an  own- 
er made  a  lease  containing  a  covenant 
for  his  beneftt  running  with  the  land, 
and  died,  devising  the  land  to  six  ten- 
ants in  common,  the  successor  of  one 
of  such  tenants  in  common  might  alone 
bring  an  action  for  damages  for 
breach  of  the  covenant  as  regards  his 
own  undivided  one  sixth.  Roberts  v. 
Holland  [1893]  1  Q.  B.  (Eng.)  665,  62 
L.  J.  Q.  B.  N.  S.  621,  6  Reports,  870, 
41  Week.  Rep.  494,  where  the  nature 
of  the  covenant  does  not  appear. 

Dm      B.      B. 


M.  B.  KIES,  Receiver  of  Commercial  Bank  of  Vancouver, 
JOHN  WILKINSON,  Impleaded,  etc. 

/ 

Washington  Supreme  Court   (Dept,  Ko,  9)^J.anuary  8,  1991* 

(— Wash*  — ,  194  Pac.  582.) 

Husband  and  wife  —  liability  of  commqnity  for  oflScial  act  of  husband. 

1.  The  withdrawal  by  a  county  treasurer  of  public  funds  deposited  by 
him  in  a  bank,  in  such  manner  as  to  constitute  a  preference  upon  its  in- 
solvency, does  not  render  the  conununity  liable  to  return  the  funds  to  the 
bank  receiver,  since  his  act  is  an  official  one  for  which  the  community  is 
not  liable. 
*  ;  [See  note  on  this  question  beginning  on  page  887.] 

12  A.L.R.— 53. 
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Interest  —  on  unliquidated  demand 
—  amount  caimbie  of  ascertain- 
ment* 

2.  Interest    runs    on    the    amount 
withdrawn  from  an  insolvent  bank  as 


an  illegal  preference  from  the  time 
of  withdrawal,  not  from  the  time  the 
demand  is  liquidated  by  judgment. 
[See  8  R.  C.  L.  638.] 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  Clarke  County 
(He wen,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  withdrawal  by  defendant  of  public  funds  from 
an  insolvent  bank;  plaintiff  appealing  from  so  much  of  the  judgment  as 
made  defendant  Wilkinson  liable  as  an  individual  only,  and  exempting  the 
community  from  all  liability;  and  defendant  appealing  from  so  much  as 
granted  recovery  against  him.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  McMaster,  Hall,  &  Schaef*  Brotton  v.  Langert,  1  Wash.  73,  2S 
er,  for  plaintiff:  Pac.  688;  Day  v.  Henry,  81  Wash.  61, 


The  judgment  entered  should  have 
been  a  community  judgment  against 
defendant  and  his  wife. 

Oudin  v.  Grossman,  15  Wash.  519, 
46  Pac.  1047;  Milne  v.  Kane,  64  Wash. 
254,  36  L.R.A.(N.S.)  88,  116  Pac.  659, 
Ann.  Cas.  1913A,  318;  McGregor  v. 
Johnson,  58  Wash.  78,  27  L.RJ!l.(N.S.) 
1022,  107  Pac.  1049;  Miller  v.  Gerry, 
81  Wash.  217,  142  Pac.  668;  Kangley 
v.  Rogers,  85  Wash.  250,  147  Pac.  898; 
Shuey  v.  Adair,  24  Wash.  378,  64  Pac. 
536;  McDonough  v.  Craig,  10  Wash. 
239,  38  Pac.  1034;  Shuey  v.  Holmes, 
22  Wash.  193,  60  Pac.  402;  Williams 
V.  Hitchcock,  86  Wash.  536,  150  Pac. 
1148;  Union  Securities  Go.  v.  Smith, 
93  Wash.  115,  160  Pac.  304,  Ann.  Gas. 
1918E,  710;  Henrickson  v.  Smith,  — 
Wash.  — ,  189  Pac.  550;  Villescas  v. 
Arizona  Copper  Co.  20  Ariz.  268,  179 
Pac.  963;  Holt  v.  Empey,  32  Idaho, 
106,  178  Pac.  703 ;  Ochoa  v.  Edwards, 
—  Tex.  Civ.  App.  — ,  189  S.  W.  1022. 

The  lower  court  probably  allowed 
interest  from  the  date  of  the  taking  of 
the  fund  by  defendant  as  part  of  the 
damages. 

Gray  v.  Reeves,  69  Wash.  374,  125 
Pac.  162;Eilers  Music  House  v.  Hop- 
kins, 73  Wash.  281,  131  Pac.  838. 

Even  as  to  unliquidated  damages, 
interest,  will  be  allowed  where  equity 
requires  it. 

Sweeney  v.  Lewis  Gonstr.  Go.  74 
Wash.  303,  133  Pac.  441. 

Messrs.  Bates  &  Burnett,  for  de- 
fendant Wilkinson : 

Community  property  is  not  liable  to 
execution  on  a  judgment  rendered 
against  one  member  thereof  for  a  tort 
committed  in  the  course  of  the  per- 
formance of  the  duties  of  a  public 
officer. 


142  Pac.  439 ;  Bice  v.  Brown,  98  Wash. 
416,  167  Pac.  1097;  State  ex  rel.  Clark 
V.  Stanley,  66  N.  C.  59,  8  Am.  Rep.  488 ; 
Goodrich  v.  Mitchell,  68  Kan.  765,  64 
L.R.A.  945,  104  Am.  St.  Rep.  429,  75 
Pac.  1034,  1  Ann.  Cas.  288 ;  People  ex 
rel.  Rodgers  v.  Color,  166  N.  Y.  1,  52 
L.R.A.^814,  82  Am.  St.  Rep.  605,  §9 
N..  E.  716;  McComick  v.  Thatcher 
(McComick  v.  Pratt)  8  Utah,  294,  17 
L.R.A.  243,  30  Pac.  1091;  Atty..  Gen. 
ex  rel.  Adams  v.  McCaughey,  21  R.  I. 
331,  43  Atl.  646;  Okanogan  Power  & 
Irrig.  Co.  v.  Quackenbush,  107  Wash. 
651,  5  A.L.R.  966,  182  Pac.  618: 
Goughlin  v.  Holmes,  53  Wash.  692,  102 
Pac.  772;  Sponable  v.  Woodhouse,  48 
Kan.  173,  29  Pac.  394;  Kanters  v. 
Kotiek,  102  Wash.  523,  173  Pac.  329: 
Case  Threshing  Mach.  Co.  v.  Wiley. 
89  Wash.  301,  154  Pac.  437;  Shuey  v. 
Holmes,  20  Wash.  13,  54  Pac.  540; 
Prentiss  v.  Bogart,  84  Wash.  481,  147 
Pac.  39 ;  Schramm  v.  Steele,  97  Wash. 
309,  166  Pac.  634;  Wilson  v.  Stone,  90 
Wash.  365,  156  Pac.  12. 

The  court  erred  in  allowing  interest 
upon  the  judgment  from  January  7, 
1911. 

Wright  V.  Tacoma,  87  Wash.  334, 
151  Pac.  837;  Cox  v.  McLaughlin,  76 
Cal.  19,  9  Am.  St.  Rep.  164,  18  Pac. 
100;  Powelson  v.  Seattle,  87  Wash. 
620,  152  Pac.  329;  McConnell  v.  Gor- 
don Gonstr.  Co.  105  Wash.  659, 178  Pac. 
823 ;  Locomotive  Exch.  v.  Rucker  Bros. 
106  Wash.  278,  179  Pac.  859,  184  Pac. 
848. 

Tolman,  J.,  delivered  the  opinion 
of  the  court : 

This  case  was  before  the  court  on 
a  prior  appeal,  and  is  reported  in 
101   Wash.   340,   172  Pac.   351,   to 
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which  reference  is  made  for  a  state* 
ment  of  the  facts  and  issues. 

The  judgment  of  the  trial  court, 
then,  in  favor  of  the  defendant  Wil-^ 
kinson,  was  reversed,  with  direC" 
tions  to  permit  the  amendment  of. 
the  complaint  so  as  to  allege  the 
amount  of  the  assets  of  the  defunct 
bank  and  the  amount  of  the  claims 
proved  and  provable  against  it  so 
that  it  might  appear  that  the  cred- 
itors of  the  bank  had  been  damaged 
by  what  was  held  to  be  the  wrong- 
ful withdrawal  of  funds  from  the 
bank  by  Wilkinson,  and  the  amount 
of  such  damage,  which  would  be  the 
measure  of  recovery. 

Upon  the  going  down  of  the  re- 
mittitur the  pleadings  were  so 
amended,  and  upon  a  second  trial 
there  was  evidence  received,  estab- 
lishing the  amount  of  the  claims 
against  the  bank  and  the  value  of 
its  remaining  assets,  and  also  that 
20  per  cent  had  been  paid  in  divi- 
dends to  creditors.  The  court  made 
findings  accordingly,  and  further 
found  that  Wilkinson's  deposit  in  the 
bank  was  carried  in  the  name  of 
''John  Wilkinson,  county  clerk  of 
Clarke  county.  Wash.;"  that  the 
money  could  be  withdrawn  only  on 
checks  so  signed;  that  the  amount 
on  deposit  was  made  up  wholly  of 
funds  which  came  into  Wilkinson's 
possession  officially  as  such  county 
clerk ;  and  that  when  Wilkinson 
withdrew  the  money  from  the  bank 
on  January  7,  1911,  he  forthwith 
paid  it  over  to  his  successor  in  office 
as  county  clerk.  The  court  further 
found  that  Wilkinson  was  at  all 
times  a  married  man.  From  these 
findings  the  court  made  conclusions 
of  law  to  the  effect  that  the  bank's 
estate  was  lessened  and  damaged  on 
January  7,  1911,  by  the  wrongful 
payment  of  $3,502.48  to  Wilkinson, 
but  that  there  should  be  credited 
thereon  20  per  cent  to  equalize  the 
dividends  theretofore  paid,  thus  re- 
ducing the  recovery  to  $2,802,  plus 
interest  at  6  per  cent  on  such  sum 
from  January  7,  1911,  to  the  date 
of  the  judgment;  that  Wilkinson's 
tort  in  receiving  and  retaining  the 
money  was  not  committed  by  or  on 


19k  Fae.  58t.) 

behalf  of  the  community  of  which 
he  was  a  member,  and  that  the  com- 
n^unity  did  not  benefit  therefrom. 
Judgment  was  entered  accordingly 
against  Wilkinson  individually,* 
with  the  specific  provision  therein 
that  such  judgment  should  not  af- 
fect •the  community  composed  of 
Wilkinson  and  his  wife.  The  plain- 
tiff has  appealed  from  that  part  of 
the  judgment  which  purported  to 
make  liable  Wilkinson  as  an  individ- 
ual only,  and  specifically  exempted 
the  community  from  all  liability, 
and  the  defendant  Wilkinson  has 
appealed  from  that  part  of  the  judg- 
ment which  granted  recovery 
against  him,  and  here  contends  that 
it  was  error  to  allow  interest  from 
January  7,  1911,  or  at  all  prior  to 
judgment. 

The  plaintiff's  appeal  presents 
the  sole  question  of  whether  the 
judgment  should  be  a  separate  or 
community  one.  The  trial  court 
acted  upon  the  theory  that  the  tort 
was  committed  by  the  defendant  as 
a  public  officer,  and  therefore  under 
the  rule  established  in  Brotton  v. 
Langert,  1  Wash.  78,  23  Pac.  688; 
and  followed  in  Day  v.  Henry,  81 
Wash.  61,  142  Pac.  439,  and  Bice  v. 
Brown,  98  Wash.  416,  167  Pac. 
1097,  the  community  could  not  be 
held  liable. 

The  liability  held  to  be  a  sepa- 
rate, and  not  a  community,  indebted- 
ness in  Brotton  v.  Langert,  arose 
while  the  husband  was  holding  the 
office  of  constable,  and  as  such  sold 
under  execution  personal  property 
in  which  a  stranger  to  the  writ  had 
a  special  property.  So,  also,  in  Day 
V.  Hehry,  the  liability  discussed  was 
that  incurred  by  a  sheriff  through 
the  making  of  a  wrongful  levy.  The 
court  there  said :  "If  the  communi- 
ty as  such  does  a  wrong,  it  must 
respond,  just  as  under  the  same  cir- 
cumstances a  corporation,  a  part- 
nership, or  any  other  legal  entity 
composed  of  more  than  one  person 
must  respond.  If,  on  the  other 
hand,  an  individual  member  of  any 
of  these  legal  entities  commits  a 
wrong,  there  is  no  liability  attached 
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to  the  entity  simply  because  of  his 
relation  to  it." 

And  the.  court  then  proceeds  to 
demonstrate  that  the  sheriff  as  such 
•was  neither  a  community  nor  a 
member  of  a  community,  and  ap^ 
plies  the  doctrine  of  the  Brotton 
Case.  In  Bice  v.  Brown,  the  liabil- 
ity grew  out  of  a  trespass  upon  real 
property  committed  by  the  super- 
visors of  a  drainage  district  in  their 
official  capacity,  and  the  same  rule 
was  applied  with  but  little  discus- 
sion. 

The  doctrine  of  Brotton  v.  Lan- 
gert  has  been  the  law  of  this  state 
for  more  than  thirty  years,  and  so 
far  as  we  know  has  worked  no  fla- 
grant injustice,  nor 
"if'^Habfiifir.      has  the  legislature 

of  commnnlty  sCen     fit    tO     ChaUgC 

for  official  act  of   cj.         nr  i.i_ 

Miuband.  it.     We  are  there- 

'  fore  not  inclined  at 

this  time  to  overrule  it. 

It  is  argued,  however,  with  some 
show  of  reason,  that  the  rule  does 
not  apply  here.  The  statute  giving 
the  husband  the  management  of  the 
community  real  estate,  Rem.  &  Bai. 
Code,  §  5918,  which  has  stood  un- 
amended since  the  beginning,  has 
the  following  proviso :  "Provided, 
however,  that  all  such  community 
real  estate  shall  be  subject  to  the 
liens  of  mechanics  and  others  for 
labor  and.  materials  furnished  in 
erecting  structures  and  improve* 
ments  thereon  as  provided  by  law  in 
other  cases,  to  liens  of  judgments 
recovered  for  community  debts,  and 
to  sale  on  execution  issued  thereon«" 

It  clearly  appears  and  has  been 
often  held  by  this  court  that  it  was 
the  intention  of  the  legislature  that 
any  community  debt,  even  though 
contracted  by  the  act  of  the  husband 
alone,  may  be  satisfied  out  of  the 
community  real  estate.  The  wrong- 
ful levies  made,  and  the  trespass 
committed  by  public  officers  in  the 
course  of  their  official  duties  in  the 
cases  above  referred  to,  had  no  con- 
tractual elements  whatever,  but 
were  torts  pure  and  simple,  from 
which  the  community,  of  which  the 
wrongdoer  was  a  member,  could, 
under  no  circumstances,  reap  any 


benefit;  while  here  we  have  a  tort, 
it  is  true,  but  a  tort  sounding  in  con- 
tract, and  a  case  where  the  party 
injured  might  waive  the  tort,  and 
sue  on  a  contract  to  repay,  which 
the  law  implies,  even  though  no 
promise  to  pay  was  in  fact  given; 
and  if  the  law  implies  a  contract  to 
repay,  an  indebtedness  arises  which 
will  be  a  community  indebtedness 
if  the  community  profited  from  the 
transaction.  But  it  appears  that  the 
money  obtained  by  the  defendant 
belonged  to  the  county,  and  was  by 
him  immediately  paid  over  to  hu 
successor  in  office,  and  therefore  the 
community  did  not  profit  by  the 
transaction.  It  is  urged  that  if  the 
defendant  had  not  obtained  this 
money  he  would  still  have  been  un- 
der the  legal  duty  of  paying  over  the 
exact  same  sum  to  his  successor, 
and  might  have  used  conununity 
funds  for  that  purpose;  that  if  he 
had  not  paid  it  at  all,  the  coun^ 
might  have  brought  a  civil  action  to 
recover  the  money.  But  while 
money  received  by  one  member  of 
a  community  will  create  presump- 
tively a  conununity  obligation,  still 
it  may  always  be  shown  that  the 
community  did  not  receive  any  ben<^ 
efit  therefrom,  and  in  a  suit  by  a 
county  against  a  public  officer  to  re* 
cover  funds  received  by  him  as 
such,  it  could  be  shown  by  way  of 
defense,  as  in  this  instance,  that  the 
funds  were  lost  through  the  failure 
of  the  bank  in  which  they  were  der 
posited,  and  therefore  the  comma*- 
nity  received  no  benefit  therefrom» 
so  that,  were  we  willing  to  apply  the 
principle  contended  for,  still,  under 
the  facts  found  here,  there  was  no 
conununity  liability. 

Upon   the   questicm   of   interest, 
raised  by  the  defendant's  cross  ap- 
peal, it  may  be  admitted  that  as  a 
general  rule  unliquidated  damages 
do  not  bear  interest,  especially  in 
cases  where  the  amount  cannot  be 
calculated  or  ascer- 
tained, before  judg-  SiVtJStdSJd 
ment;  but  we  here  «einajid-«moa«t 
have  a  demand  for  aSS?rt«ine.t. 
a     known     specific 
amount;    i,    e„    the    sum    wrongs 
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fully  obtained,  which  may  be  les- 
sened by  the  facts  then  existing  and 
capable  of  ascertainment  as  to  the 
financial  condition  of  the  bank,  and 
we  think  the  facts  in  this  case  bring 
it  within  the  rule  laid  down  in  Gray 
V.  Reeves,  69  Wash.  374,  125  Pac. 
162,   Eilers  Music  House  v.  Hop- 


19 ^  Pao.  68t.) 

kins,  73  Wash.  281,  131  Pac.  838, 
and  Sweeney  v.  Lewis  Constr.  Co. 
74  Wash.  303,  133  Pac.  441, 

The  judgment  of  the  trial  court  is 
affirmed. 

Holcomb,    Ch.    J.,    and    Mount, 
Mitchell,  and  Main,  JJ.,  concur. 


ANNOTATION. 


of  community  for  acts  of  hutband  or  wife  as  public  oflficial. 


The  decision  in  the  reported  case 
(KiBs  V.  Wilkinson,  ante,  838)  to 
the  effect  that  community  property  is 
not  liable  for  the  acts  of  an  individual 
member  of  the  (Community  as  a  public 
officer  is,  with  one  possible  exception, 
supported  by  the  few  other  cases 
which  have  involved  the  point. 

This  doctrine  seemingly  was  first 
laid  down  in  Brotton  v.  Langert  (1890) 
1  Wash.  78,  28  Pac.  688,  which,  as 
stated  in  the  EiES  Case,  held  that  com- 
munity property  could  not  be  subject- 
ed to  a  judgment  against  the  husband, 
who,  as  constable,  had  wrongfully  sold 
certain  property  on  execution.  And  in 
Day  V.  Henry  (1914)  81  Wash.  61, 142 
Pac.  439,  a  similar  conclusion  was 
reached  where  community  property 
was  sought  to  be  held  liable  for  a  judg- 
ment arising  from  a  wrongful  levy 
made  by  a  member  of  the  community 
while  serving  as  sheriff.  And  again  in 
Bice  V.  Brown  (1917)  98  Wash.  416, 
167  Pac.  1097,  to  holding  that  the  act 
of  officers  of  a  drainage  district  in 
committing  a  trespass  by  wrongfully 
leaving  logs  and  debris  upon  private 
property  was  a  personal  tort,  such  as 
would  not  create  a  liability  against 
communrty  property,  the  court  said: 
"Respondents  were  not  contractors. 
They  were  officers  of  the  district,  elect- 
ed to  manage  its  affairs.  They  comr 
mitted  the  tort  complained  of  in  con- 
nection with  the  business  of  the 
district,  not  the  business  of  the  com- 
munities. Since  they  exceeded  'their 
authority,  the  tort  was  their  personal 
tort.'» 

The  foregoing  cases  proceed  upon 
the  theory  that  the  acts  of  a  public  of- 
ficer as  such  are  official,  and  not  that 


of  either  the  community  or  a  member 
thereof,  so  that  the  tort  does  not  create 
a  community  liability.  For  instance^ 
in  the  Day  Case  the  court  pointed  out 
the  distinction  between  the  acts  of  a 
member  of  a  community  as  such,  and 
his  or  her  acts  as  a  public  ofBcer,  say- 
ing: ''The  sheriff  who  made  the 
wrongful  levy  which  resulted  in  the 
judgment  against  him  was  neither  a 
community  nor  the  member  of  a  com- 
munity. The  individual  who  filled  the 
office  of  sheriff  was  a  member  of  a 
community,  but  that  membership  was 
as  to  his  individual,  and  not  his  of- 
ficial, relation.  The  office  of  sheriff 
could  be  filled  only  by  the  one  elected 
to  that  office*  The  duties  of  the  office 
could  be  performed  only  by  the  one 
elected  to  that  office,  or  his  duly  ap- 
pointed deputies.  •  •  •  In  this  case 
-—and  the  same  is  true  of  the  Brotton 
Case — the  sheriff's  office  was  not  creat- 
ed or  maintained  by  the  community. 
It  was  an  office  created  by  the  people 
for  their  benefit,  and  as  such  they 
maintained  it.  The  mere  fact  that  the 
*  occupant  of  the  office  is  a  married 
man,  and  uses  the  salary  of  the  office 
to  support  his  family,  gives  the  family 
no  claim  on  the  office.  It  cannot  en- 
force obligations  due  the  office,  nor 
can  obligations  against  the  office  be 
enforced  against  it.  Respondent 
argues  that  there  is  no  distinction,  in 
enforcing  a  liability  against  a  com- 
munity, between  the  negligent  acts  of 
the  husbaiid  in  driving  an  automobile 
and  the  wrongful  act  of  a  sheriff,  who 
happens  to  be  a  married  man,  in  mak- 
ing a  levy.  The  distinction  is  as  clear 
as  any  distinction  can  be.  The  com- 
munity   drives    the   automobile;    the 
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community  does  not  make  the  levy.' 
The  one  is  a  community  tort ;  the  other 
is  an  official  or  separate  tort/' 

However,  in  Brotton  v.  Langert 
(Wash.)  supra,  one  judge  (Stiles) 
dissented  from  the  above  doctrine. 
Among  other  things  he  said:  ''While 
there  may  possibly  be  some  purely 
personal  wrongs  by  a  married  person 
that  should  be  first  compensated  out 
of  the  separate  property  of  the  wrong- 
doer,' where,  as  in  the  case  at  bar,  the 
constable  was  pursuing  his  usual 
avocation  for  the  benefit  of  the  com- 
munity, and  not  maliciously,  but 
t)i rough  a  mistaken  idea  of  his  duty, 
he  incurred  a  liability  to  recompense 
the  mortgagee,  I  see  no  reason  what- 
ever for  holding  this  not  to  be  a  lia- 
bility or  debt  for  which  the  community 
real  estate  is,  by  the  statute,  answer- 
able. The  fact  that  the  result  of  the 
liability  has  not  been  to  the  pecuniary 
advantage  of  the  community  certainly 
can  make  no  difference  in  a  court  of 
justice,  where  advantages  are  not  ma- 
terial. A  good  or  a  bad  bargain  can- 
not make  the  difference  between  right 
and  wrong,  and  the  community  of  hus- 
band and  wife  has  not  yet  become  so 
helpless  a  thing  that  we  need  presume 
in  its  favor  as  though  it  were  a  minor 
or  an  imbecile.  .  .  .  Here  the  ques- 
tion is  simply  whether  the  wife  shall, 
while  she  is  fully  protected  in  the  pos- 
session of  her  separate  property,  and 
of  her  earnings,  take  her  share  of  the 
risk  that  her  husband  will  conduct  the 
business  of  the  community  without 
loss ;  nay,  it  is  not  that  only,  but 
whether  the  husband  himself  shall  be 
allowed  to  hide  behind  the  ample  skirts 
of  his  wife,  in  case  of  his  'torts,'  to 
the  ruin  of  the  victim  of  his  ill-ad- 
vised action.  ...  A  community 
debt,  within  the  meaning  of  the  Act  of 
1881,  ought  to  be  any  liability  incurred 
by  either  husband  or  wife  during  their 
marriage,  and  which  is  not  a  separate 
debt  by  its  express  terms,  or  by  reason 
of  its  being  patently  for  the  exclusive 
benefit  of  the  separate  property  of  the 
party  contracting  it.  This  has  been 
substantially  the  construction  put  up- 
on the  term  ever  since  the  community 
property  laws  have  existed  here,  by 
the  business  men  of  the  state  as  well 


as  the  legal  fraternity.  To  depart 
from  it  now  will,  in  my  judgment, 
greatly  disturb  the  safety  of  business 
interests,  and  unsettle  titles  to  an 
alarming  extent;  and  to  hold  with  the 
appellant  is  not  logically  necessary 
under  the  terms  of  the  statute.  I  can- 
not  believe  that  it  was  the  intention 
of  the  legislature  of  1881  to  withdraw 
all  this  community  real  estate  from 
liability  for  accommodation  indorse- 
ments, guaranties,  and  especially  of- 
ficial bonds,  as  well  as  the  hundred 
engagements  that  married  men  ent^r 
into  every  day,  but  which  have  no 
relevancy  to  their  community  inter- 
ests, and  cannot  be  said  to  benefit 
theuL  It  is  said  that  these  obliga- 
tions can  be  made  good  by  securin^r 
the  signature  of  the  wife;  but  I  deny 
it.  If  the  signature  of  a  husband  to 
the  bond  of  a  county  treasurer  does 
not  make  the  obligation  collectable  out 
of  his  community  real  property,  be- 
cause the  debt  is  not  one  for  the  bene- 
fit of  the  community,  it  is  idle  to  say 
that  adding  the  signature  of  the  wife 
will  change  the  character  of  the  debt 
and  make  it  so  collectable." 

And  a  different  conclusion  has  been 
reached  in  Washington  as  to  commu- 
nity liability  for  the  acts  of  a  notary 
public.  Thus,  in  Kangley  v.  Rogers 
(1916)  86  Wash.  260, 147  Pac.  898,  the 
court,  proceeding  upon  the  theory  that 
the  performance  of  the  duties  of.  a 
notary  public  is  a  community  business, 
engaged  in  for  the  benefit  of  both 
spouses  so  as  to  render  the  community 
liable  for  the  negligent  performance 
of  the  duties  of  the  office  (false  cer- 
tification), distinguished  the  case 
from  one  where  a  member  of  the  com- 
munity was  elected  to  a  public  office, 
saying :  "A  community  may  engage  in 
the  business  or  calling  of  a  notary 
public,  just  as  it  may  engage  in  the 
practice  of  law  or  any  other  business 
or  profession  conducted  by  the  hus* 
band  alone,  and,  when  so  engaged,  it 
is  not  a  parallel  case  to  a  married  man 
selected  to  till  the  office  of  sheriff, 
where  the  duties  and  responsibilities 
are  fixed  by  law  and  can  be  fulfilled 
only  by  those  elected  to  fill  them.  A 
community  may  engage  in  the  busi- 
ness of  a  notary  public  if  it  chooses. 
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aail  can  obtain  authority  for  one  of 
its  members  to  so  act»  just  as  it  may 
engage  in  the  practice  of  law  or  medi- 
cine^  providing  it  obtains  authority 


for  one  of  its  members  to  so  act;  but 
a  community  cannot  be  elected  to  an 
office  and  discharge  the  duties  of  that 
office/'  G.  J.  C. 


D.  A.  COLUER,  Plflf,  in  Err., 
STATE  OF  OKLAHOMA. 

OMahama  Criminal  Court  of  Appeals  ^^  Feifruary  3,  1920. 

(—  Okla.  GrinL  Rep.  — ,  186  Pac.  963.) 

~>  alcoholic  insanity  -^  defense. 

1.  In  a  prosecution  for  murder,  alcoholic  insanity,  or  mental  incapacity 
produced  by  voluntary  intoxication  existing  only  temporarily  at  the  time 
of  the  homicide,  is  no  justification  or  excuse  therefor.  To  constitute  in- 
sanity, caused  by  intoxication,  a  defense  in  a  trial  for  murder,  it  must  be 
insanity  caused  by  chronic  alcoholism,  and  not  a  mere  temporary  mental 
condition. 

[See  note  on  this  question  heginning  on  page  861.] 


ity. 


tremens  —  trre^^nsibil- 


2.  Insanity,  though  superinduced  by 
excessive  and  long-continued  indul- 
gence in  alcoholic  liquors  and  known  as 
"delirium  tremens,'*  or  "mania  a  potu,** 
renders  a  person  so  afflicted  irrespon- 
sible for  his  acts,  if  it  be  of  such  a 
character  as  to  deprive  him  of  the 
mental  capacity  to  distinguish  be- 
tween right  and  wrong,  as  applied  to 
the  particular  act,  whether  he  be  un- 
der the  influence  of  liquor  at  the  time 
of  the  commission  of  the  act  or  not; 
but,  to  do  so,  his  affliction  must  be  set- 
tled or  fixed  insanity,  not  a  mere  fit  of 
drunkenness.  A  person,  not  previous- 
ly laboring  under  such  a  disease  or 
affliction,  who  voluntarily  becomes  in- 
toxicated to  such  an  extent  and  for 
such  a  period  of  time  as  to  cause  un- 
consciousness of  his  acts,  is  not  irre- 
sponsible under  the  law  for  the  acts 
done  by  him  while  in  such  mental  con- 
dition. 

(See  8  R.  C.  L.  ISO,  131 ;  18  R.  C.  L. 
715-717.] 

^  when  murder. 

3.  Under  Okla.  Penal  Code  (Rev. 
Laws  1910,  §  2318),  homicide  is  mur- 
der ''when  perpetrated  without  author- 
ity of  law  and  with  a  premeditated 
design  to  effect  the  death  of  the  person 
killed,  or  of  any  other  human  being," 
and  evidence  of  intoxication  is  admis- 

Headnotes  by  DOYLB,  P.  J. 


sible  to  show  an  absence  of  the  pre- 
meditated desigii  to  kill,  for  the  pur- 
pose of  determining  whether  the  of- 
fense was  murder  or  manslaughter, 
and  a  state  of  intoxication  which  will 
reduce  homicide  from  murder  to  man- 
slaughter in  the  first  degree  must  be 
of  such  character  and  extent  as  to 
render  the  defendant  incapable  of  en- 
tertaining or  forming  a  design  to  effect 
death.  And  this  question  is  for  the 
jury  to  determine. 

[See  13  R.  C.  L.  717;  see  note  in  8 
A.L.R.  1052.] 

Trial  —  jury  —  intoxication  in  murder. 

4.  Intoxication,  either  voluntary  or 
involuntary,  is  to  be  considered  by  the 
jury  in  a  prosecution  for  murder  in 
which  a  premeditated  design  to  effect 
death  is  essential,  with  reference  to  its 
effect  upon  the  ability  of  the  defend- 
ant at  the  time  to  form  and  entertain 
such  a  design,  not  because,  per  se,  it 
either  excuses  or  mitigates  the  crime, 
but  because,  in  connection  with  other 
facts,  an  absence  of  malice  or  pre- 
meditation may  appear. 

[See  8  R.  C.  L.  131;  13  R.  C.  L.  717; 
see  note  in  8  A.L.R.  1052.] 

Evidence  —  safflciency. 

5.  In  a  prosecution  for  murder,  evi- 
dence reviewed,  showing  a  predeter- 
mined purpose  to  commit  murder,  and 
defendant  held  justly  convicted. 
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ERROtt  to  th^  District  Court  for  Pontotoc  County  (Swanky  J.)  to  review 

a  ju'dgment  convicting  defendant  of  murder.    Aj^rmed.         < 


*  Staitement  by  Doyle,  P.  J. : 

The  itiformation  charged  that  in 
Pontotoc  county,  on  the  21st  day  of 
May,  1916,  D.  A.  Collier  did  then 
and  there  kill  one  C.  H.  McFerron, 
by  shooting  him  with  a  pistoL 

It  appears  that  C.  H.  McFerron, 
the  deceased,  was  a  pharmacist^ 
employed  in  Busby's  drug  store  in 
the  town  cff  Allen.  On  the  date 
named,  Sunday  afternoon,  about  2 
o'clock,  the  defendant,  Collier,  shot 
and  killed  C.  H.  McFerron  in  said 
drug  store. 

Dr.  DuUock  testified  that  he 
heard  the  shots  fired  by  the  defend- 
ant and  went  immediately  to  the 
scene  of  the  shooting.  The  deceased 
was  Ijang  on  the  floor  between  the 
prescription  case  and  the  end  of 
the  counter.  He  asked  McFerron 
who  shot  him.  He  said,  "Collier, 
and  he  did  not  know  why  Collier 
had  shot  him."  He  found  two 
wounds  in  his  left  side,  one  just  be- 
low and  at  the  left  of  the  navel,  and 
the  other  just  above  it.  That  Mc- 
Ferron died  about  thirty  minutes 
after  he  reached  him. 

Bently  Olivo  testified  that  he  and 
four  or  five  other  persons  were  in 
Busby's  drug  store;  that  McFerron 
was  wrapping  up  a  package,  and  de- 
fendant, Collier,  was  standing 
across  the  counter  from  him  when 
he  fired  the  first  shot;  that,  as  wit- 
ness ran  out,  he  heard  two  more 
shots. 

Jake  Story  testified  that  he  was 
in  Busby's  drug  store  about  1 
o'clock  in  the  afternoon,  and  defend- 
ant was  present;  that  McFerron 
came  to  wait  on  witness,  and  de- 
fendant followed  him,  wanting  to 
fight  McFerron;  that  defendant 
said  something  about  a  gun;  Mc- 
Ferron told  him,  "I  have  not  got  a 
gun,  and  ttiere  is  not  a  gun  in  the 
hous** ; "  that  this  was  about  an  hour 
before  the  killing. 

Herbert  Pegg  testified  that  he 
was  in  Busby's  drug  store  between 
12  and  2  o'clock ;  that  defendant  was 
talking  to  McFerron,  quarreling 
with  him,  and  wanted  McFerron  to 


come  out  and  fight  him;  defendant 
said  something  about  a  gun,  and 
McFerron  denied  having  one;  de- 
fendant left  the  drug  store  with  Mr. 
Donaghey;  that  he  thought  the  de- 
fendant was  drinking. 

M.  Donaghey  testified  that  about 
forty-five  minutes  before  the  shoot- 
ing he  had  gone  with  defendant  to 
Busby's  drug  store;  McFerron  was 
reading  out  of  a  Bible  something- 
about  St.  Peter;  defendant  said, 
"St.  Peter,  hell,  I  want  a  drink  of 
coca  cola ; "  that  further  on  defend- 
ant asked  McFerron  if  he  wanted  to 
fight;  McFerron  asked  defendant 
not  to  start  an3rthing;  about  that 
time  defendant  asked  McFerron  if 
he  had  a  gun;  McFerron  replied 
that  he  had  not;  that  witness  got 
defendant  out  on  tbe  sidewalk  and 
they  started  home;  that  defendant 
had  a  bottle  of  whisky  or  white 
mule  in  his  pocket,  and  was  a  little 
intoxicated. 

T.  A.  Olivo  testified  that  he  saw 
defendant  go  in.  the  drug  store  and 
a  few  seconds  after  three  shots 
were  fired;  after  the  shooting  de- 
fendant came  out  and  said:  "I 
killed  the  God  damn  son  of  a  bitch. 
Ain't  no  damn  man  can  run  over 
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me. 

Cecil  Thompson  testified  that  he 
was  in  Busby's  drug  store  when  the 
shooting  took  place ;  McFerron  was 
behind  the  show  case;  Collier 
walked  in,  and  when  he  got  to  where 
McFerron  was  he  pulled  his  gun 
and  said,  "I  will  learn  some  God 
damn  son  of  a  bitch  how  to  run 
over  me." 

Clarence  Pegg  testified  that  he 
was  in  the  store  at  the  time  of  the 
shooting;  that  defendant  came  in^ 
drew  a  gun  from  his  right  side,  and 
shot  McFerron;  thought  the  first 
shot  missed;  that  the  second  shot 
took  effect,  and  after  the  third  shot 
McFerron  fell;  defendant  walked 
out  of  the  store,  whirling  his  pistol 
around,  and  said:  "She  is  a  God 
damn  g:ood  one.  I  have  had  her  six- 
teen years  and  she  never  snapped.'^ 

S.  C.  Donaghey  testified  that,  as 
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the  defendant  cftme  oirt  of  the  store 
with  the  pistol  in  his  hand,  he  heard 
him  say  ^'that  he  had  done  what  he 
intended  to  do  when  he  came 
there." 

For  the  defense,  W.  A.  Leonard 
testified :  That  his  place  of  business 
was  next  door  to  Busby's  drug  store. 
That  he  had  known  defendant  three  , 
or  four  years  prior  to  the  shooting. 
That  on  the  day  McFerron  was 
killed  defendant  came  in  through 
the  rear  door  of  his  store  and  sat 
down  in  a  chair;  was  there  about 
ten  minutes,  apparently  asleep. 
That  he  heard  a  noise  like  the 
squeaking  of  a  chair  or  cocking  of 
a  gun,  didn't  know  which.  De- 
fendant got  up  and  adjusted  his 
gun  and  said,  ''Mr.  Leonard,  you 
are  a  friend  of  mine,  aren't  you  ? " 
I  told  him,  "Yes."  That  defendant 
walked  to  the  front  door  and  said, 
''I  atm  going  to  kill  the  son  of  a 
bitch."  That  this  was  less  than  five 
minutes  before  the  killing. 

J.  O.  Day  testified  that  he  saw  de- 
fendant about  10  o'clock  in  the 
morning;  that  defendant  was  drunk 
at  that  time ;  def endltnt  tried  to  talk 
to  witness,  but  seemed  to  have  no 
control  of  himself ;  that  defendant's 
reputation  in  the  community  as  a 
law-abiding  and  peaceable  citizen 
when  sober  was  good. 

Mack  Lee  testified  that  he  had 
seen  defendant  in  a  state  of  intoxi- 
cation on  three  or  four  occasions; 
that  defendant  seemed  to  be  pretty 
reckless  sometimes  when  drunk; 
that  he  saw  the  defendant  on  Satur- 
day afternoon  and  he  was  drunk  at 
that  time;  saw  him  Sunday  morn- 
ing and  he  was  very  drunk ;  that  he 
saw  the  defendant  before  the  kill- 
ing; that  he  did  not  look  like  a 
drunk  man  out  of  his  eyes,  but  his 
eyes  had  a  wild  look,  and  the  pupils 
of  his  eyes  were  large. 

Joe  Dean  testified  that  he  saw  de- 
fendant go  in  the  Busby  drug  store 
between  9  and  10  o'clock;  that  de- 
fendant had  alcohol  in  a  grape  juice 
bottle;  that  he  offered  a  drink  to 
witness;  that  he  did  not  figure  the 
contents  of  the  bottle  was  either 
whisky  or  alcohol,  but  that  it  was 
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some  kind  of  poison;  about  12 
o'clock  witness  went  in  company 
with  Ed  Jones  and  M.  Donaghey 
and  tried  to  get  defendant  home; 
that  he  had  seen  defendant  a  num- 
ber of  times  when  he  was  drunk, 
and  on  this  day  he  was  crazy,  or 
something  like  it,  and  looked  wild 
out  of  his  eyes. 

J.  F.  Rogers  testified  he  saw  de- 
fendant about  12  o'clock  Saturday 
night  and  defendant  was  drunk 
then;  10  o'clock  the  next  morning 
he  saw  defendant  at  Busby's  drug 
store  and  defendant  was  drunk; 
saw  him  again  about  11 :30  and  de- 
fendant was  very  drunk;  that  he 
seemed  to  have  drunk  so  much  that 
he  did  not  realize  what  he  was 
doing ;  that  he  went  with  defendant 
back  of  the  blacksmith  shop  and 
drank  some  alcohol ;  then  they  both 
went  into  the  drug  store  and  had  a 
talk  with  McFerron;  defendant 
wanted  to  get  some  coca  cola  and 
fix  a  drink  in  the  drug  store;  Mc- 
Ferron objected,  but  gave  defend- 
ant some  syrup  and  water  and  told 
him  to  fix  it;  defendant  mixed  up 
the  stuff,  and  they  both  drank  it  in 
there ;  that  after  this  he  drank  with 
defendant  at  Jones's  bam  from  a 
quart  of  whisky  half  full;  that  he 
did  not  think  that  defendant  knew 
what  he  was  doing. 

Bud  Tyson  testified  that  he  was 
a  son-in-law  of  the  defendant,  and 
on  Saturday  night  prior  to  the  kill- 
ing defendant  was  drunk. 

Dr.  S.  P.  Ross  testified  that  he 
was  a  practising  physician  in  active 
practice  nineteen  years,  but  had  no 
special  training  in  mental  diseases ; 
that  a  man  that  is  insane  would  not 
know  right  from  wrong  whether 
suffering  from  alcoholic  insanity  or 
any  other  form  of  insanity. 

Mrs.  Collier,  wife  of  the  defend- 
ant, testified  they  were  married 
twenty-one  years ;  that  during  these 
years  her  husband  drank  a  great 
deal;  that  on  Saturday  night  he 
came  home  intoxicated;  the  next 
morning  between  8  and  9  o'clock  he 
went  down  town;  about  12  o'clock 
came  back  and  was  drunk;  walked 
the  floor  and  talked   all  kinds  of 


842 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.kR. 


crazy  talk  and  in  about  twenty  min- 
utes went  back  to  town;  returned 
in  about  an  hour  and  said  he  had 
killed  McFerron. 

As  a  witness  in  his  own  behalf, 
defendant  testified: 

I  am, forty  years  old.  I  have 
lived  with  my  family  at  Allen  for 
the  past  five  years.  Was  in  the 
well-drilling  business  at  Allen.  Have 
known  Mr.  McFerron  about  two 
years.  Our  relations  were  friendly. 
H^ve  used  alcohol  and  whisky  to 
excess,  since  living  at  Allen.  On 
Saturday  before  the  killing  I  worked 
around  the  house  and  some  in  the 
garden.  Went  up  in  town  in  the 
afternoon  to  Busby's  drug  store  and 
had  Mr.  McFerron  fix  me  up  a 
drink  of  coca  cola  and  alcohol  at  the 
soda  fountain.  Asked  him  to  take 
a  drink,  and  he  took  a  root  beer.  I 
paid  him  15  cents  for  the  drink  and 
a  nickel  for  the  root  beer.  I  bought 
two  or  three  dollar  bottles  that  eve- 
ning from  him.  I  got  some  whisky 
from  other  parties.  I  cannot  recol- 
lect who  right  now;  everybody  in 
Allen  sold  whisky.  I  went  home 
about  1  or  2  o'clock.  I  was  pretty 
full. 

After  breakfast  I  walked  uptown 
to  get  a  drink  at  Busby's  drug  store. 
McFerron  was  there,  and  I  bought 
a  bottle  of  mule.  I  mixed  it  with 
syrup  and  water  that  McFerron 
gave  me  in  another  bottle.  Drank 
the  alcohol  with  Mr.  Rogers  and 
found  a  grape  juice  bottle  and  went 
back  to  Mr.  McFerron  and  had  him 
to  fill  it.  He  charged  me  $2  for  it, 
and  I  paid  him.  McFerron  said, 
'Tour  the  small  bottle  out  full  and 
come  back  and  get  the  rest  of  this 
directly,"  which  I  did.  I  went  out 
and  drank  this.  Some  one  drank 
with  me,  I  would  not  be  positive 
who  it  was.  Then  I  went  back  after 
my  larger  bottle.  It  was  somewhere 
near  10  or  10 :80.  When  I  went  in, 
I  motioned  McFerron  back  behind 
the  prescription  counter,  as  I  usual- 
ly did.  I  wanted  to  get  my  bottle, 
and  he  said:  "Collier,  what  in  the 
hell  are  you  trying  to  do  with  me 
this  morning?  Are  you  trying  to 
get  my  job  or  have  me  thrown  in 


jail  ? "  I  said :  "Mac,  I  am  sur- 
prised at  you.  I  would  not  do  any- 
thing like  that."  And  he  said,  "Let 
that  bottle  sit  where  it  is."  I  said: 
"I  won't  leave  it  there.    I  have  paia 

.  you  for  it."  He  said :  "You  are  fix- 
ing to  get  drunk.  I  have  sold  you 
ail  I  could  this  morning."  And  he 
hit  at  me  and  knocked  me  on  my 

'  face  and  knocked  my  hat  down,  and 
he  said,  "Get  out  of  here,  you  son 
of  a  bitch,"  and  he  reached  for  the 
drawer  and  said,  "God  damn  you,  I 
will  kill  you  if  you  don't,"  and  I 
said,  don't  shoot  me,  I  haven't 
done  anything  to  be  cdiot  for."  I 
put  the  bottle  in  my  pocket,  and  he 
said,  "Get  out,"  I  said,  "I  am  going," 
and  I  proceeded  to  go.  I  went  down 
to  the  livery  stable  and  took  a  drink 
out  of  this  bottle,  and  someone  else 
took  a  drink  out  of  it.  I  cannot 
recollect,  seems  like  I  offered  Joe 
Dean  a  drink  or  gave  him  one.  In 
fixing  the  bottle,  McFerron  said :  "I 
am  out  of  syrup.  I  can  put  coca 
cola  in  it,  and  it  will  make  it  red." 
I  saidt  "That  will  make  no  differ- 
ence." I  took  one  drink.  I  don't 
remember  drinking  any  more.  The 
first  thing  I  remember  meeting  Mr. 
M.  Donaghey  and  another  gentle- 
man. 

His  further  examination  was  as 
follows : 

Q.  You  heard  the  young  man  tes- 
tify here  this  morning  about  you 
coming  in  while  the  deceased  was 
reading  a  Bible? 

A.  Yes,  sir;  I  heard  him. 

Q.  You  recall  that? 

A.  No,  sir;  I  cannot. 

Q.  Well,  you  finally  went  back  to 
Busby's  drug  store,  did  you? 

A.  Well,  I  don't  remember,  seems 
like  that  is  where  I  met  Mr.  Dona- 
ghey. 

Q.  You  know  how  you  came  down 
to  the  drug  store  when  you  killed 
him? 

A.  I  cannot  say  how  I  came  to  go 
in  there  no  more  than  I  just  walked 
in  as  being  a  hold-out  place  where 
I  had  often  beet  in.  I  cannot  recall 
coming  in  there.  I  can  recall  shoot- 
ing at  him. 
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Q.  You  remember  about  the 
shooting,  do  you  ? 

A.  Yes,  sir,  well,  it  is  sort  like  a 
dream  to  me,  but  I  remember  shoot- 
ing. I  thought  the  first  thing  struck 
me  that  Mac  had  started  down  be- 
hind the  show  case  for  his  gun  when 
he  looked  at  me  the  best  I  can  recall, 
flushed  me  in  the  face,  and  I  thought 
he  was  aiming  to  shoot  me. 

Q.  Was  he  doing  anything? 

A.  He  was  fooling  with  some 
package  as  I  walked  up,  he  was 
standing  there,  and  about  the  first 
thing  I  recollect  Mac  lunged  this 
way,  looked  at  me  wild,  and  I  com- 
menced shooting  at  him. 

Q.  Why  did  you  shoot? 

A.  I  thought  he  would  shoot  me. 
I  thought  he  was  fixing  to  the  best 
I  can  recall  of  the  circumstances. 

Q.  You  know  how  many  times 
you  shot? 

A.  No,  sir ;  I  do  not.  I  could  not 
say. 

Q.  That  is  your  pistol  there,  is  it? 

A.  Yes,  sir;  I  am  positive  it  is 
my  gun. 

Q.  Well,  you  know  when  you  got 
your  gun? 

A.  I  do  not  know  how  come  me 
with  it. 

Q.  You  remember  where  you 
went  after  the  shooting? 

Dr.  J.  A.  Dean  testified  that  the 
condition  which  produces  alcoholic 
insanity  is  temporary ;  that  it  is  due 
temporarily  to  a  congestion  of  the 
brain;  that  when  any  man  gets 
drunk  and  does  incoherent  things, 
things  he  naturally  would  not  do, 
he  is  temporarily  insane ;  that  a  man 
that  temporarily  gets  drunk  is  tem- 
porarily insane. 

He  was  then  asked: 

Q.  Doctor,  I  will  ask  you  if  it  is 
possible,  where  a  man  starts  in 
drinking  one  day  and  continues  in 
the  afternoon  and  night,  and  up  un- 
til the  next  day,  drinking  whisky 
and  alcohol,  and  if  he  had  been  ad- 
dicted to  the  drink  habit  for  many 
years  and  was  a  man  forty  years 
old,  if  it  would  be  possible  under 
those  conditions  for  insanity  to  re- 
sult from  it  so  there  would  be  a 


total  dethronement  of  his  reason? 
A.  Yes,  sir;  I  think  so. 

In  rebuttal,  the  state  called  Dr. 
A.  D.  Young,  professor  of  mental 
and  nervous  diseases  on  the  faculty 
of  the  medical  department  of  the 
University  of  Oklahoma,  who  qual- 
ified as  an  expert  alienist,  who  tes- 
tified that  "acute  alcoholism  is  what 
is  ordinarily  known  as  a  drunk.  It 
first  stimulates  and  then  stupefies 
the  nerves.  An  insane  man  is  one 
who  does  not  realize  his  environ- 
ment and  is  out  of  harmony  with 
his  environment.  The  definition  of 
insanity  is  a  rather  hard  thing  to 
give  to  cover  all  cases,  for  the  simple 
reason  we  have  to  contend  with  de- 
lirium and  coma  and  unconscious- 
ness and  sleep  and  walking  in 
sleep." 

His  answer  to  a  proper  hypotheti- 
cal question  was:  A.  I  would  say 
he  was  sane^ 

His  cross-examination  was,  in 
part,  as  follows : 

Q.  If  you  should  take  a  case  where 
a  man  forty  years  of  age,  who  had 
drank  more  or  less  all  his  life,  had 
been  on  periodical  sprees  for  the 
last  twenty-five  years,  and  then  for 
the  past  three  or  four  years  if  he 
had  increased  his  drinking  to  a  great 
extent  and  become  almost  or  rather 
a  confirmed  drunkard,  got  on  a 
spreet  every  two  or  three  weeks — 
would  it  or  not  be  possible  for  him 
to  become  instantly  insane  from  one 
of  those  sprees  ? 

A.  No,  sir. 

• 

Dr.  A.  K.  West,  head  of  the  med- 
ical department  of  the  State  Uni- 
versity of  Oklahoma,  in  answer  to  a 
proper  hypothetical  question,  said : 

A.  I  would  say  he  was  sane.  That 
under  the  conditions  stated  the  de- 
fendant was  evidently  drunk. 

Mose  Strickland  testified  that  be- 
tween 11  and  12  o'clock  before  the 
shooting  he  met  defendant  at  Jones's 
livery  bam,  and  they  walked  down 
the  street  together  and  up  the  stair- 
way of  the  court  room ;  that  defend- 
ant had  a  quart  bottle  of  whisky 
about  two  thirds  full,  and^they  both 
took  a  drink. 
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The  record  covers  400  pages,  but 
the  foregoing  is  in  substance  the 
material  testimony  upon  which  the 
verdict  is  based. 

Messrs.  Guy  L.  Andrews  and  Frank 
G.  Anderson,  for  plaintiff  in  error: 

The  instructions  to  the  jury  as  to 
justifiable  homicide  were  misleading. 

Johnson  v.  State,  5  Okla.  Grim.  Rep. 
13,  113  Pac.  552;  Kirk  v.  Territory, 
10  Okla.  46,  60  Pac.  797;  Gibbons  v. 
Territory,  5  Okla.  Grim.  Rep.  212,  115 
Pac.  129. 

The  burden  of  proving  a  lesser  de- 
gree  beyond  a  reasonable  doubt,  or 
4suffering  the  penalty  of  a  conviction 
for  a  higher  degree,  never  rests  upon 
the  defendant. 

Havill  V.  State,  11  Okla.  Grim.  Rep. 
483,  148  Pac.  683. 

Evidence  relative  to  defendant's 
early  life  was  admissible. 

Weber  v.  Delia  Mountain  Min.  Go. 
14  Idaho,  404,  94  Pac.  441;  Ghicago 
Union  Traction  Co.  v.  Lawrence,  211 
111.  373,  71  N.  E.  1024 ;  Gibbons  v.  Ter- 
ritory, 5  Okla.  Grim.  Rep.*  212,  115  Pac. 
129. 

A  hypothetical  question  should  be 
80  framed  as  to  include  all  of  the 
material  testimony. 

Brown  v.  State,  9  Okla.  Grim.  Rep. 
882,  132  Pac.  359. 

Messrs.  H.  M,  Carr  and  King  & 
Crawford  also  for  plaintiff  in  error. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  and  E.  L.  Falton»  Assistant 
Attorney  General,  for  the  State: 

A  judgment  of  conviction  will  not 
be  reversed,  when  the  record  clearly 
discloses  that  there  is  no  element  of 
self-defense  involved. 

Hunter  v.  State,  7  Okla.  Grim.  Rep. 
300,  123  Pac.  564. 

Sanity  is  the  normal  and  usual  con- 
dition of  mankind,  and  the  law,  there- 
fore, presumes  every  person  to  be 
sane;  hence  the  state,  in  a  criminal 
prosecution,  may  rely  upon  such  pre- 
sumption, but  when  the  defendant  in- 
troduces sufficient  evidence  to  raise  a 
reasonable  doubt  of  his  sanity,  then 
it  devolves  upon  the  state  to  establish 
his  sanity  beyond  a  reasonable  doubt. 

Adair  v.  State,  6  Okla.  Grim.  Rep. 
284,  44  L.R.A.(N.S.)  119, 118  Pac.  416; 
Gheadle  v.  State,  11  Okla.  Grim.  Rep. 
566,  L.R.A.1915E,  1031,  149  Pac.  919; 
Perryman  v.  State,  12  Okla.  Grim.  Rep. 
501,  159  Pac.  937. 

Testimony  as  to  the  reputation  of 
defendant  prior  to  the  time  he  lived  in 


Allen,  Oklahoma,  where  he  was  resid- 
ing at  the  time  of  the  homicide,  was 
properly  excluded. 

3  Enc.  Ev.  30. 

Hypothetical  questions  should  be 
based  upon  and  include  all  the  tes- 
timony with  reference  to  the  proposi- 
tion regarding  which  the  expert  tes- 
timony is  desired. 

Brown  v.  State,  9  Okla.  Grim.  Rep. 
382,  132  Pac.  359. 

Doyle,  P.  J.,  delivered  th3  opinion 
of  the  court: 

Plaintiff  in  error,  D.  A.  Collier, 
was  informed  against  for  the  mur- 
der of  C.  H.  McFerron,  and  upon 
his  trial  was  found  guilty  of  murder 
and  his  punishment  fixed  at  impris- 
onment for  life  at  hard  labor. 

From  the  judgment  of  conviction, 
an  appeal  has  been  duly  prosecuted 
to  this  court. 

The  errors  assigned  are  based  up- 
on exceptions  taken  to  the  rulings 
of  the  court  upon  evidence  offered 
and  rejected,  and  upon  instructions 
given  to  the  jury  as  to  the  law  of  the 
case,  all  of  which,  after  verdict, 
wexe  set  out  as  grounds  of  a  motion 
for  new  trial. 

Unlike  as  is  usual  in  such  cases, 
there  is  not  much  conflict  of  testi- 
mony. The  evidence  is  undisputed 
that  the  defendant  entered  the  drug 
store  where  the  deceased  was  em- 
ployed as  a  pharmacist,  and  without 
warning  shot  and  killed  him. 

When  the  homicide  is  admitted, 
justification  in  self-defense,*  or  ex- 
cusable by  reason  of  insanity,  are 
almost  invariably  relied  upon  as  de- 
fenses. Both  of  these  defenses,  as 
we  gather  from  the  briefs,  were  in- 
terposed in  this  case.  The  instruc- 
tions of  the  court  submitted  the  is- 
sue of  murder  and  of  manslaughter 
in  the  first  degree  and  fully  covered 
the  law  of  self-defense  and  the  de- 
tense  of  insanity.  After  a  careful 
consideration  of  the  whole  case,  we 
do  not  think  the  evidence  required 
instructions  upon  the  law  of  self-de- 
fense, and  with  greater  reason  we 
think  that  there  is  not  even  a  pre- 
tense of  insanity  legitimately  raised 
by  the  facts  in  evidence.  On  the 
contrary,  they  clearly  negative  such 
defense. 


Iloinirld^^ 
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It  is  evident,  if  the  defendant's 
mind  was  affected,  it  was  the  result 
of  his  voluntary  intoxication. 

The  principle  is  everywhere  rec- 
ognized that  volun- 
tary intoxication  is 
no  justification  or 
excuse  for  crime,  and  is  no  excuse 
for  homicide,  though  carried  to  the 
extent  of  producing  incapacity  to 
control  the  mind  and  will. 

Our  Penal  Code  provides:  "No 
act  committed  by  a  person  while  in 
a  state  of  voluntary  intoxication 
shall  be  deemed  less  criminal  by 
reason  of  his  having  been  in  such 
condition."    Rev.  Laws,  §  2095. 

Under  our  Penal  Code  (first  sub- 
division, §  2313,  Rev.  Laws),  "homi- 
cide is  murder  .  .  .  when  per- 
petrated without  authority  of  law 
and  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed, 

or  of  any  other  hu- 

— when   mnrder.  v     •         »•  j 

man  bemg,  and 
evidence  of  intoxication  is  admis- 
sible, not  because  per  se  it  either 
excuses  or  mitigates  the  crime,  but 
because,  in  connection  with  other 
facts,  an  absence  of  malice  or  pre- 

Trini-jnrx-  meditation  may  ap- 
Intoxication  In  pear,  and  mtoxica- 
mnrder.  ^^^^  is  to  be  Consid- 

ered by  the  jury  in  a  prosecution 
for  murder  in  which  the  premedi- 
tated design  to  effect  death  is  essen- 
tial with  reference  to  its  effect  upon 
the  ability  of  the  defendant  at  the 
time  to  form  and  entertain  such  a 
design. 

In  Cheadle  v.  State,  11  Okla. 
Crim.  Rep.  566,  L.R.A.1915E,  1031, 
149  Pac.  919,  it  is  said :  "Alcoholic 
insanity,  or  mental  incapacity  pro- 
duced by  voluntary  intoxication,  ex- 
isting only  temporarily  at  the  time 
of  the  commission  of  the  homicide, 
is  no  excuse  or  defense  in  a  prosecu- 
tion therefor.  Drunkenness  is  one 
thing,  and  the  disease  of  the  mind 
to  which  drunkenness  leads  is  a  dif- 
ferent thing.  Temporary  insanity, 
occasioned  immediately  by  drunken- 
ness, does  not  destroy  responsibility 
for  crime  where  the  defendant,  when 
sane  and  responsible,  voluntarily 
makes  himself  drunk.    To  constitute 


.  STATE.  845 

— ,  186  Pac.  96S.) 

insanity,  caused  by  intoxication,  a 
defense  to  an  indictment  or  infor- 
mation for  murder,  it  must  be  in- 
sanity caused  by  chronic  alcoholism,, 
and  not  a  mere  temporary  mental 
condition.    The  distinction  between 
a  fit  of  drunken  frenzy  or  madness,, 
commonly  called  'delirium  tremens,' 
and  temporary  delusional  insanity^ 
a  disease  caused  by.  „     ,  ., 
excessive  and  long-  ^deiirinm 
continued        indtil-  *'«»«»•—,_  ,_,^ 
gence    m    alcoholic 
liquors,  technically  called  'delirium 
tremens,'  or  'mania  a  potu,'  is  welt 
defined  by  the  authorities  and  text- 
writers.    See  State  v.  Kidwell,  62  W. 
Va.  466,  13  L.R.A.(N.S.)   1024,  59 
S.  E.  494;  Wharton  &  S.  Med.  Jur. 
§  940." 

In  Miller  v.  State,  9  Okla.  Crim- 
Rep.  55,  130  Pac.  813,  it  is  said: 
''At  most,  a  state  of  intoxication 
rendering  the  defendant  incapable 
of  forming  a  criminal  intent  would 
only  reduce  murder  to  manslaugh- 
ter." 

Where  intoxication  is  resorted  to 
for  the  purpose  of  blunting  moral 
responsibility,  it  only  increases  the 
culpability  of  the  defendant,  and  a 
state  of  intoxication  which  will  re* 
duce  the  degree  of  honiicide  from 
murder  to  manslaughter  in  the  first 
degree  must  be  of  such  character 
and  extent  as  to  render  the  defend- 
ant incapable  of  entertaining  or 
forming  a  design  to  effect  death,, 
and  the  question  is  for  the  jury  to 
determine.  A  person  who  commits^ 
a  homicide  while  so  intoxicated  a» 
to  be  incapable  of  forming  a  pre- 
meditated design  to  kill,  if  he  formed 
no  purpose  to  commit  the  crime 
prior  to  the  time  he  became  so  in- 
toxicated, is  not  guilty  of  murder^ 
but  is  guilty  of  manslaughter  in  the 
first  degree.  In  this  case,\ipon  this 
issue,  the  jury  under  proper  in- 
structions found  against  the  de- 
fendant, and  as  we  think  properly 
so.  The  undisputed 
evidence  is  that  the  S7iVi?n^. 
deceased,  in  answer 
to  the  defendant's  questions  about 
an  hour  before  the  killing,  stated 
that  he  was  unarmed,  and  that  ha 
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did  not  have  a  gun  in  the  store ;  that 
after  this  the  defendant  announced 
that  he  was  going  to  kill  McFerron, 
'*that  he  had  done  what  he  intended 
to  do  when  he  came  there,"  that  his 
pistol  was  a  good  one,  had  it  six- 
teen years,  and  it  had  never 
snapped,  then  went  home  and  told 
his  wife  he  had  killed  McFerron.  It 
is  true  that  the  defendant  testified 
that  he  purchased  alcohol  from  the 
deceased  on  the  day  of  the  homi- 
cide; however,  in  this  testimony  he 
is  uncorroborated.  Upon  the  whole 
case  we  think  the  evidence  is  so  con- 
clusive as  to  the  guilt  of  the  defend- 
ant that  nothing  can  be  said  in  his 
defense. 

There  can  be  no  doubt  that  his 
crime  is  murder.    The  jury  had  the 


right  to  decree  his  death,  but  chofle 
the  more  merciful  punishment 

Finding  no  material  error,  the 
judgment  of  the  District  Court  of 
Pontotoc  County  is  affirmed. 

Armstrong  and  Matson,  JJ.,  con- 


cur. 


HOTB. 


The  question  of  the  effect  of  intoxi- 
cation upon  liability  for  homicide  is 
considered  in  the  annotation  follow- 
ing DntEGTOB  OF  PUBUG  PBOSECUTIONS 

V.  Beabd,  post,  861,  the  question  of 
effect  on  premeditation  being  consid- 
ered on  p.  88S,  and  the  general  ques- 
tion of  alcoholic  insanity  on  p.  895. 


DIRECTOR  OF  PUBLIC  PROSECUTIONS,  Appt, 

V. 

ARTHUR  BEARD,  Respt. 

House  of  Lords -^  March  6,  1920 » 
([1920]  A.  C.  479.) 

Homicide  —  intoxication  as  defense. 

1.  The  rule  laid  down  in  Rex  v.  Meade  [1909]  1  K.  B.  895,  that  a  person 
charged  with  a  crime  of  violence  resulting  in  death  or  serious  injury  may 
show,  in  order  to  rebut  the  presumption  that  he  intended  the  natural  con- 
sequences of  his  acts,  that  he  was  so  drunk  that  he  was  incapable  of 
knowing  that  what  he  was  doing  was  dangerous,  cannot  be  supported  as 
a  rule  of  general  application,  but  must  be  confined  to  the  class  of  case  with 
which  the  court  was  there  dealing. 

ISee  note  on  this  question  beginning  on  page  861.] 


Evidence  —  homicide  —  intoxication. 

2.  Evidence  of  drunkenness  which 
renders  the  accused  incapable  of  form- 
ing the  specific  intent  essential  to  con- 
stitute th»  crime  ought  to  be  taken  into 
consideration,  with  the  other  facts 
proved,  in  order  to  detecmine  whether 
he  had  that  intent. 

[See  8  R.  C.  L.  131;  IS  R.  C.  L.  717.] 

Criminal  law  — -  intoxication  —  knowl- 
edge of  wrong. 

8.  The  test  of  criminal  responsibility 
is  not  the  same  in  the  case  of  drunk- 
enness as  In  the  case  of  insanity,  and, 
upon  a  plea  of  drunkenness  where  in- 


sanity is  not  pleaded,  the  jury  should 
not  be  asked  to  consider  whether,  if 
the  accused  knew  what  he  was  doing, 
he  knew  also  that  he  was  doing  wrong. 
[See  8  R.  C.  L.  129.] 

Homicide  —  rape  —  intoxication  as  de- 
fense. 

4.  Upon  an  indictment  for  murder 
it  was  proved  or  admitted  that  the 
accused  ravished  a  girl  of  thirteen 
years  of  age,  and,  in  furtherance  of 
the  act  of  rape,  placed  his  hand  upon 
her  mouth  and  his  thumb  upon  her 
throat,  thereby  causing  death  by  suf- 
focation. The  sole  defense  was  a  plea 
of  drunkenness.    Bailhache,  J.,  direct- 
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ed  the  jury  that,  if  they  weresiatisfied 
by  evidence  that  the  aecused  was  so 
drunk  that  he  did  not  know  what  he 
was  doing,  or  did  not  know  that  he 
was  doing  wrong,  the  defense  of 
drunkenness  succeeded  to  the  extent 
of  reducing  the  crime  to  manslaugh- 
ter. The  accused  was  convicted  of 
murder  and  sentenced  to  death.  The 
court  of  criminal  appeal  substituted  a 
verdict  of  manslaughter  upon  the 
ground  that  the  judge  was  wrong  in 
applying  to  a  case  of  drunkenness  the 
test  of  insanity,  and  that  he  ought  to 
have  directed  the  jury  in  accordance 
with  the  rule  laid'  down  in  Rex  v. 
Meade.  Held,  first,  that  the  rule  in 
Rex  V.  Meade  did  not  apply,  and  that 
drunkenness  was  no  defense  in  this 
case  unless  it  could  be  established  that 
the  accused,  at  the  time  of  committing 
rape,  was  so  drunk  that  he  was  inca- 


pable of  forming  the  intent  to  commit 
it  (which  was  not  alleged),  inasmuch 
as  the  death  resulted  from  a  succes- 
sion of  acts,  the  rape  and  the  act  of 
violence  causing  suffocation,  which 
could  not  be  regarded  independently 
of  each  other;  secondly,  that  the  trial 
judge  was  mistaken  in  applying  the 
test  of  insanity  to  a  case  of  drunken- 
ness not  amounting  to  insanity,  but 
that,  read  as  a  whole,  the  summing 
up  did  not  amount  to  a  misdirection. 
Held,  therefore,  that  the  conviction  of 
murder  should  be  restored. 

[See  13  R.  C.  L.  717-720;  see  note 
in  8  A.L.R.  1052.] 

—  murder  —  violence  in  furtherance 
of  rape. 

5.  A  killing  by  an  act  of  violence 
done  in  furtherance  of  the  felony  of 
rape  is  murder. 

[See  IS  R.  C.  L.  848.] 


Appeal  by  the  Crown  against  an  order  of  the  Court  of  Criminal  Appeal 
quashing  a  conviction  of  niurder  and  substituting  a  verdict  of  nutnalaughter 
and  a  sentence  of  twenty  years'  penal  servitude.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court  ^^ 


1919.  Dec.  16,  18,  19.  Sir  Gordon 
Hewart,  A.  6.  (with  him  Sir  Ernest 
PoUock,  S.  6.,  Sir  Ellis  Griffith,  IL  C, 
Sir  Richard  Huir,  G.  A.  H.  Branson, 
and  Ralph  Sutton,  for  the  appellant: 

The  general  rule  is  that  a  man  is 
presumed  to  intend  the  natural  conse- 
quences of  his  acts.  In  this  case  the 
respondent  knew  that  he  was  commit- 
tin^r  rape,  and,  when  he  put  his  hand 
on  the  girl's  mouth  to  stop  her  scream- 
ing, he  knew  that  he  was  doing  an  act 
of  violence  in  furtherance  of  the  act 
of  rape.  That  being  so,  he  was  guilty 
of  murder:  per  Stephen,  J.,  in  Reg.  v. 
Sem6,  16  Cox  C.  C.  811,  313.  With  re- 
gard to  the  plea  of  drunkenness,  it 
was  objected  to  the  summing  up  that 
the  learned  judge  had  directed  the 
jury  in  a  way  which  would  have  been 
appropriate  in  the  case  of  insanity, 
bat  was  not  sufficiently  favorable  to 
the  accused  in  the  case  of  drunken- 
ness. In  the  case  of  insanity,  to  escape 
liability,  the  accused  must  not  have 
known  what  he  was  about  when  he  did 
the  act,  or,  if  he  did  know,  must  not 
have  known  that  the  act  was  wrong. 
Those  are  the  only  two  loopholes  of 
escape.  But  it  is  said  that,  if  the  man 
was  drunk,  it  must  be  shown,  in  addi- 
tion, that  he  did  not  know  that  what 
he  was  doing  was  dangerous;  and  the 
court  of  criminal  appeal  have  so  held 


on  the  authority  of  Rex  v.  Meade 
[1909]  1  K.  B.  895,  78  L.  J.  K.  B.  N.  S. 
476,  73  J.  P.  239,  25  Times  L.  R.  359, 
63  Sol.  Jo.  878.  In  that  case  the  court 
did  lay  down  a  rule  which  is  capable 
of  being  read  as  a  rule  of  universal 
application,  and  which  has  since  been 
frequently  followed  by  the  court  of 
criminal  appeal;  but  it  is  difficult  to 
ascribe  any  reason  for  that  rule,  and, 
having  regard  to  the  authorities  upon 
which  the  rule  purports  to  be  based, 
and  to  express  disavowal  by  the 
court  of  any  intention  to  enlarge  the 
law,  the  proper  inference  to  be  drawn 
is  that  the  rule,  though  expressed  in 
general  terms,  was  intended  to  be  lim- 
ited to  the  class  of  case  with  which 
the  court  was  there  dealing. 

That  was  a  case  of  a  man  who  killed 
his  wife  in  a  fit  of  drunkenness  by 
hitting  her  with  a  broomstick ;  and,  in 
considering  whether  he  was  guilty  of 
murder,  it  was  material  to  consider 
whether  he  struck  her  with  intent  to 
do  her  grievous  bodily  harm,  and 
whether  he  was  capable  of  forming 
any  intent  at  all.  If,  as  is  suggested, 
the  rule  is  confined  to  a  case  in  which 
a  particular  intent  is  an  essential  in- 
gredient of  the  crime  charged,  this 
case  is  not  within  it.  If,  on  the  other 
hand,  it  is  a  rule  of  general  applica- 
tion, it  is  wrong.    Here  the  accused 
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was  not  AO  drunk  as  to  be  incapable 
of  having  a  criminal  intent.  It  is  not 
suggested  that  when  he  committed 
rape  he  did  not  know  what  he  was 
doing,  but  the  suggestion  is  that  when 
he  put  his  hand  upon  tlie  girl's  mouth 
he  did  not  appreciate  that  he  was  do- 
ing a  dangerous  act.  But  if  a  man 
commits  a  felony,  and,  in  furtherance 
of  it,  commits  an  act  of  violence,  it  is 
immaterial  whether  he  appreciates  the 
dangerous  character  of  the  act  or  not. 
Burrow's  Case,  1  Lewin,  C.  C.  75,  is 
the  only  reported  case  in  which  drunk- 
enness has  been  pleaded  as  a  defense 
to  a  charge  of  rape,  and  there  the  plea 
failed.  It  is  still  the  law,  as  it  always 
has  been,  that  drunkenness  is  not  an 
excuse  for  crime,  but,  where  a  partic- 
ular intent  is  of  the  essence  of  the 
crime,  drunkenness  may  be  material 
in  considering  whether  that  intent  is 
present  or  not.  The  general  proposi- 
tion that  drunkenness  is  not  and  never 
has  been  an  excuse  for  crime  is  clearly 
stated  by  Lord  Justice-Clerk  Macdon- 
ald  in  H.  M.  Advocate  ▼.  M'Donald 
(1890)  2  White  (J.  R.)  517,  and  in 
Hume  on  Grimes,  vol.  i,  p.  45,  chap.  1, 
art.  3,  there  referred  to.  And  in  this 
respect  the  law  of  Scotland  does  not 
differ  from  the  law  of  England. 

In  support  of  the  supposed  rule  in 
Rex  V.  Meade,  supra,  three  authorities 
are  relied  on  by  the  court, — namely, 
Rex  V.  Grindley  (1819)  1  Russell, 
Crimes,  7th  ed.  p.  88,  note;  Reg.  v. 
Monkhouse,  4  Cox,  C.  C.  55,  and  Reg. 
V.  Doherty,  16  Cox,  C.  C.  806.  In  Reg. 
V.  Grindley,  supra,  Holr6yd,  J.,  while 
recognizing  that  voluntary  drunken- 
ness was  no  excuse  for  crime,  held 
that  where,  as  upon  a  charge  of  mur- 
der, the  material  question  was  whether 
an  act  was  premeditated  or  done  only 
with  sudden  heat  and  impulse,  the  in- 
toxication of  the  accused  was  a  cir- 
cumstance proper  to  be  taken  into 
account;  but  in  Rex  v.  Carroll,  7  Car. 
&  P.  145,  Park,  J.,  with  the  concur- 
rence of  Littledale,  J.,  strongly  dis- 
sented from  the  ruling  of  Holroyd,  J,, 
in  Rex  v.  Grindley,  supra,  and  said 
that  that  learned  judge  had  after- 
wards retracted  his  opinion,  and  that 
there  was  no  doubt  that  that  case  was 
not  law.  In  Burrow's  Case,  1  Lewin, 
C.  C.  75,  and  again  in  Ronnie's  Case, 
1  Lewin,  C.  C.  76,  Holroyd,  J.,  himself 
states  the  law  as  to  drunkenness  in  a 
manner  which  appears  to  be  inconsist- 
ent with  his  former  opinion.  In  Pear- 
son's Case,  2  Lewin^  C.  C.  144^:  Park, 


J.,  says^hat  voluntary  drunkenness  is 
no  excuse  for  crime,  but  that  drunk- 
enness may  be  taken  into  considera- 
tion to  explain  the  probability    of  a 
party's  intention  in  a  case  of  violence 
committed  on  sudden  provocation.     So, 
in  Rex  v.  Meakin,  7  Car.  &  P.    297, 
which  was  a  case  of  stabbing,  JVlder- 
son,  B.,  after  stating  that  if  a.    man 
chooses  to  get  drunk,  he  is  answerable 
for  the  consequences,  says :    ''With  r^ 
gard  to  intention,  drunkenness    may, 
perhaps,  be  adverted  to,  according-  to 
the  nature  of  the  instrument   used." 
In  Reg.  V.  Stopford,  11  Cox,  C.  C-  643, 
which  was  again'a  case  of  wounding, 
Brett,  J.,  said  that  drunkenness  i^ould 
be  no  excuse  unless  the  accused  ^^^as  so 
drunk  that  he  was  utterly  incapable 
of  having  any  intent.    In  Reg.  v.  Doh- 
erty, 16  Cox,  C.  C.  306,  308,  which  was 
a  case  of  shooting,  Stephen,  J.,   said« 
first,  that  drunkenness  was  no  ^^^^Jg 
for  crime,  and,  secondly,  that  when  *"* 
crime  was  such  that  the  intentioll  "^ 
the  party  committing  it  was.  one  of  lU 
constituent  elements,  regard  mig'ht  hp 
had  to  the  fact  that  the  man  was  i^ 
drink,    in    considering    whether    he 
formed  the  intention  necessary  to  con- 
stitute the  crime.    In  Reg.  v.  Honk- 
house,  4  Cox,  C.  C.  55,  which  was  a 
case  of^ wounding  with  intent  to  mur- 
der, the  law-  was  laid  down  by  Cole- 
ridge,  J.,   substantially   in   the  same 
way.      [He  also  referred  to  Reg.  v. 
Cruse,  8  Car.  &  P.  641 ;  Reg.  v.  Doody, 
6  Cox,  C.  C.  463;  and  Reg.  v.  Horsey, 
3  Fost,  &  F.  287.] 

The  result  of  the  authorities  is  that 
drunkenness  is  no  excuse  for  crime, 
but  that,  in  certain  cases,  drunkenness 
may  afford  a  partial  answer, — namely, 
cases  in  which  a  particular  intent 
forms  an  ingredient  of  the  crime,  be- 
cause, in  the  absence  of  that  intent, 
the  crime  is  not  committed.  In  these 
cases  the  rule  has  been  relaxed  to  this 
extent,  that,  in  ascertaining  the  in- 
tent, drunkenness  is  an  element  to  be 
taken  into  consideration.  If  the  prop- 
osition laid  down  in  Rex  v.  Meade 
[1909]  1  K.  B.  895,  78  L.  J.  K.  B.  N.  S. 
476,  73  J.  P.  239,  25  Times  L.  R.  359, 
63  Sol.  Jo.  378,  is  intended  as  a  rule  of 
general  application,  it  is  not  warrant- 
ed by  the  authorities  cited  in  the 
judgment  in  support  of  it.  It  is  con- 
ceded that  that  decision,  taken  in  its 
wider  sense,  has  bee|i  frequently  act- 
ed upon;  but  it  is  also  true  that  in 
some  cases  the  court  of  criminal  ap- 
peal has  not  acted  upon  it;  see  Rex  v. 


DIRECTOR  OP  PUBLIC  PROSECUTIONS  v.  BEARD. 

iU»ftO]  A,  O.  V9.) 


849 


Galbraith  (1912)  8  Cir.  Aipp.  Rep.  101; 
Rex  V.  Scholey  (1909)  8  Cr.  App.  Rep. 
183;  Rex  v.  Crisp  (1912)  ^  Cr.  App. 
Rep.  178;  Rex  v.  Honeyands  (1914)  10 
Cr.  App.  Rep.  60.  In  the  Crown's  sub- 
mission, Meade's  Case,  supra,  was 
never  really  intended  to  fulfil  the  pur- 
pose to  which  it  has  undoubtedly  been 
put,  and  the  generality  of  the  language 
in  which  the*  supposed  rule  is  framed 
must  be  cut  down  so  as  to  limit  it  to 
the  class  of  eases  in  which  a  partic- 
ular intent  is  an  integral  part  of  the 
crime;  so  read,  the  decision  is  sound. 
This  case  does  not  fall  into  that  class, 
and  the  only  relevant  questions  were 
those  put  by  the  judge  of  first  in- 
stancy: Did  the  accused  know  what 
he  was  doing,  and,  if  he  did,  did  he 
know  that  it  was  wrong?  Upon  the 
whole  matter  the  judgment  of  the 
court  of  criminal  appeal  is  wrong,  and 
should  be  set  aside;  first,  because  it 
held  that  the  accused  was  entitled  to 
the  kind  of  summing  up  commended 
in  Rex  v.  Meade,  supra,  for  the  very 
reason  that  it  was  more  favorable  to 
the  accused  than  in  the  case  of  insan- 
ity, and,  secondly,  because  it  assumed 
that  the  court  in  Meade's  Case  [1909] 
1  K.  B.  895,  78  L.  J.  K.  B.  N.  S.  476,  73 
J.  P.  239,  25  Times  L.  R.  369,  53  Sol. 
Jo.  378,  treated  that  summing  up  as 
a  pattern  summing  up  in  all  cases 
where  drunkenness  was  pleaded  as  a 
defense  to  a  crime.  [He  also  referred 
to  Rex  V.  Mathieson  (1906)  25  New 
Zealand  L.  R.  879,  880.] 

Artenus  Jones,   K.   C.    (with   him 
Austin  Jones  and  Dallas  Waters) : 

There  are  three  questions  in  this 
case:  1.  Was  Bailhache,  J.'s,  direc- 
tion to  the  jury  right  or  wrong  in  law? 
2.  Is  the  rule  laid  down  in  Rex  v. 
Meade  [1909]  1  K.  B.  895,  78  L.  J.  K. 
B.  N.  S.  476,  73  J.  P.  239,  25  Times  L. 
R.  359,  53  Sol.  Jo.  378,  consistent  with 
the  law  as  laid  down  in  previously  de- 
cided cases?  3.  What  direction 
should  be  given  to  juries  in  future 
where  the  defense  of  drunkenness  is 
pleaded?  These  questions  can  only  be 
solved  by  a  reference  to  the  history 
of  the  law  as  regards  the  effect  of 
drunkenness  upon  criminal  respon- 
sibility. There  are  three  definitely 
maiiced  periods  in  the  development  of 
the  law  upon  this  point.  The  first 
period  was  from  the  time  of  Coke  upon 
Uttleton  to  1800,  the  date  of  Emlyn's* 
edition  of  Hale's  Pleas  of  the  Crown. 
The  second*  was  from  1800  to  1835, 
when  tbe  doctrine  that  drink  might 
12  A.L.R.— 54. 


be  pleaded  in  mitigation  first  crept  in- 
to the  reports,  and  a  controversy  arose 
among  the  judges  as  to  the  limits  of 
that  doctrine.  The  third  was  from 
1835  onwards  to  Rex  v.  Meade,  supra, 
in  1909,  by  which  date  the  doctrine  had 
hardened  into  the  rule  laid  down  by 
Darling,  J.  As  to  the  first  period, 
Coke's  conception  was  that  drunken- 
ness aggravated  crime;  but,  according 
to  Sir  Matthew  Hale,  the  element  of 
aggravation  disappeared  as  time  went 
on,  and  drunkenness  was  treated  as 
neither  an  aggravation  nor  an  excuse, 
but  the  drunken  man  was  to  have  the 
same  judgment  as  if  he  were  in  his 
right  senses.  1  Hale,  P.  C.  1800  ed. 
p.  32.  But  the  waitings  of  both  these 
writers  must  be  regarded  from  the 
standpoint  of  Sir  Michael  Foster,  who, 
in  his  Crown  Cases  (1762)  p.  131, 
warned  the  reader  that  the  ancient 
writers  aproached  the  subject  of  hom- 
icide rather  as  divines  and  casuists 
than  as  lawyers.  From  1800  to  1835 
the  conception  that  drunkenness  af- 
forded any  kind  of  partial  answer  was 
beginning  to  take  root,  and  contradic- 
tory views  were  expressed  by  the 
judges,  as  is  shown  by  the  cases  re- 
ferred to  by  the  Attorney  General: 
Rex  V.  Grindley,  1  Russell,  Crimes,  7th 
ed.  p.  88,  note ;  Rex  v.  Carroll,  7  Car.  & 
P.  146;  Burrow's  Case,  1  Lewln,  C.  C. 
75;  Ronnie's  Case,  1  Lewin,  C.  C.  76; 
and  Pearson's  Case,  2  Lewin,  C.  C. 
144 ;  to  which  may  be  added  Marshall's 
Case  (1830)  1  Lewin,  C.  C.  76,  where 
Park,  J.,  told  the  jury  that  drunken- 
ness might  be  taken  into  consideration 
to  determine  whether  the  prisoner  act- 
ed under  a  bona  fide  apprehension 
that  his  person  or  property  was  about 
to  be  attacked.  The  question  wheth- 
er a  crime  is  murder  or  manslaughter 
depends  upon  malice  aforethought, 
and  that  is  an  issue  of  fact  for  the 
jury.  The  law  on  this  subject  is  stated 
by  Sir  Michael  Foster  in  his  Crown 
Cases,  at  p.  255.  From  1835  the  opera- 
tion of  the  doctrine  of  drunkenness  as 
a  palliation  of  crime  began  to  be  con- 
fined to  charges  of  intent,  in  which 
case  drunkenness  might  be  used  as 
material  for  the  consideration  of  the 
jury  in  rebutting  intent. 

In  Rex  V.  Meakin,  7  Car..  &  P.  297, 
the  difiiculty  first  arose  in  the  applica- 
tion of  the  doctrine  to  instruments  of 
violence,  and  Alderson,  B.,  laid  down 
the  rule  that  if  the  prisoner  had  intem- 
perately  used  an  instrument,  not  in 
its  nature  a  deadly  weapon,  at  a  time 
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when  he  was  drunk»  the  fact  of  his 
being  drunk  might  induce  the  jury  to 
infer  less  strongly  a  malicious  intent 
in  him  at  the  time.  In  Reg.  v.  Cruse, 
8  Car.  &  P.  541,  Patteson,  J*.,  ruled  that 
drunkenness,  although  no  excuse  for 
crime,  was  often  of  very  great  impor- 
tance in  cases  when  it  was  a  question 
of  intention,  and  a  similar  rule  was 
observed  by  Jervis,  Gh.  J.,  in  Reg.  v. 
Moore  (1852)  3  Car.  &  K.  319,  16  Jur. 
750,  and  by  Wightman,  J.,  in  Reg.  v. 
Doody,  6  Cox,  C.  C.  468,  in  dealing 
with  cases  of  suicide.  The  language 
of  Coleridge,  J.,  in  Reg.  v.  Monkhouse, 
4  Cox,  C.  C.  55,  and  of  Stephen,  J.,  in 
Reg.  v.  Doherty,  16  Cox,  C.  C.  806, 
amounted  to  a  direction  that  where 
the  intention  of  the  party  charged 
with  a  crime  was  one  of  its  constit- 
uent elements,  the  jury  might  look  at 
the  fact  that  the  man  was  in  drink  in 
considering  whether  he  formed  the  in- 
tention necessary  to  constitute  the 
crime.  In  1890  the  Lord  Justice-Clerk 
in  H.  M.  Advocate  v.  M'Donald,  2 
White  (J.  R.)  523,  directed  the  jury 
that,  whilst  he  was  doubtful  if  the 
principle  was  consistent  with  law,  yet 
it  was  open  to  the  jury  to  consider 
whether  a  crime  committed  in  a  drunk- 
en frame  of  mind,  without  motive  and 
without  malice,  although  murder  in 
the  strict  sense  of  the  law,  might  not 
be  viewed  by  them  as  falling  within 
the  category  of  a  case  of  malicious 
violence  not  absolutely  murderous. 
Throughout  this  current  of  authority 
the  foundation  of  the  rule  was  the 
eifect  of  drink  upon  a  man's  mind, 
since  the  earliest  statement  of  the  doc- 
trine in  Hale,  that  drink  deprived  men 
"of  the  full  use  of  the  reason,"  was 
consistent  with  Lord  Coleridge's  im- 
pressive phrase  in  summing  up  in 
Meade's  Case  [1909]  1  K.  B.  895,  78  L. 
J.  K.  B.  N.  S.  476,  73  J.  P.  289,  25  Times 
L.  R.  359,  53  Sol.  Jo.  378,— ''the  reason 
dethroned."  From  these  authorities 
it  is  clear  that  drunkenness  was  rec- 
ognized as  a  partial  defense  in  certain 
cases  long  before  the  decision  in 
M'Naughton's  Case  (1843)  4  State  Tr. 
N.  S.  847,  and  that  it  was  treated  as 
distinct  from  the  test  of  insanily.  The 
objection  to  Darling,  J.'s,  language  is 
more  apparent  than  real,  as  is  shown 
by  a  comparison  of  his  language  with 
the  language  used  in  the  cases  accept- 
ed by  the  Crown  as  authorities,  such 
as  Reg.  V.  Monkhouse,  4  Cox,  C.  C. 
55,  and  Reg.  v.  Doherty,  16  Cox,  C. 
C.  306.    The  test  taken  by  Darling,  J., 


was  whether  the  mind  of  the  accused 
was  so  affected  by  drink  tliat  he  was 
incapable  of  knowing  that  what  he 
was  doing  was  dangerous, — ^i.  e.,  like- 
ly to  inflict  serious  injury.  These 
words  appeared  to  push  the  rule  be- 
yond the  borderline  covered  by  author- 
ily,  but  that  language;  when  analyzed, 
did  not  mark  any  deviation  from  the 
principle  previously  laid*  down,  but 
was  appropriate  to  frame  a  diirection 
to  meet  the  circumstance  Of  a  partic- 
ular class  of  case.  It  is  true  that  there 
are  no  words  of  limitation  in  that  lan- 
guage, and  that,  if  the  rule  is  to  be 
regarded  as  a  rule  of  unlimited  ap- 
plication, it  is  not  warranted  by 
authority;  but,  taking  the  rule  in  its 
narrower  sense,  it  is  nevertheless  ap- 
plicable to  this  case,  as  the  intent  here 
was  an  essential  element  of  the 
crime.  So  read,  the  rule  does  not  dif- 
fer materially  from  Coleridge,  J.'s, 
summing  up,  which  may  be  accepted 
as  supplying  the  correct  test.  The 
effect  of  that  sununing  up  was  that  if 
the  mind  of  the  accused  was,  at  the 
time,  so  obsessed  by  drink  as  to  ren- 
der him  incapable  of  forming  any 
§  articular  intent,  that  justified  the  re- 
uction  of  the  crime  from  murder  to 
manslaughter.  It  is  not  contended 
that  there  was  not  here  ample  evidence 
upon  which  the  jury  could  have  found 
murder  if  they  had  Been  properlyi 
direi^ted,  but  the  complaint  is  that  the 
judge  had,  in  effect,  usurped  the  func- 
tions of  the  jury  because  malice  afore- 
thought, which  is  the  criterion  by 
which  murder  ki  distinguished  from 
manslaughter,  is  an  issue  of  fact  for 
the  jury,  and  that  he  had  applied  the 
test  of  insanity  to  a  case  of  drunken-, 
ness.  That  was  a  novel  doctrine  which, 
was  not  warranted  by  authority  and 
could  not  be  justified  on  principle. 
Bailhache,  J.'s,  direction  must  stand  or 
fall  by  the  illustration  which  he  used 
to  the  jury,  to  the  effect  that  they 
could  not  take  drunkenness  into  ac- 
count unless  the  man  was  so  drundi 
that  he  mistook  a  woman  for  a  pi^*  If 
that  be  not  the  law,  the  judgment  of 
the  court  of  appeal  must  stand.  [He 
also  referred  to  the  editorial  notes  to 
Reg.  V.  Horsey,  3  Post  &  F.  287,  288, 
and  Reg.  v.  Luck,  8  Post.  &  P.  488,  491, 
as  illustrating  the  reaction  which  set 
in  during  the  latter  half  of  the  nine- 
teenth century  against  the  theory  of 
constructive  murder,  and  to  Rex  y. 
Lad,  1  Leach,  C^  Ij.  96;  Reg.  v.  Davis, 
14  Cox,  C.  C.  563;  Rex  v.  Lumley,  22 
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Cox,  G.  a  6S{^  76  J.  P.  208;  and  Rex 
V* .  GrUnOis,  Unreported,  cited  in 
Kenny*!  Outlines  of  Criminal  Law,  9th 
ed.  p.  61.] 
Sir  Ridiard  Mnir,  in  reply : 
The  rule  that  drunkenness  is  no  ex- 
cuse for  crime  has  neirer  been  altered. 
It  certainly  remained  unaltered  in 
1816,  when  Chitty  on  Criminal  Law 
was  first  published.  That  learned  au- 
thor says  (vol.  8,  p.  726)  that  ''the  tem- 
porary absence  of  reason,  produced  by 
drunkenness,  is  not,  in  any  case,  a 
legal  excuse  for  the  acts  which  it  may 
occasion  or  excite;'*  and  he  adopts 
Lord  Coke's  statement  that  drunken- 
ness is  an  aggravation  of  the  crime. 
In  none  of  the  cases  cited  has  any  real 
alteration  of  the  rule  been  shown. 
The  cases  may  be  sununarized  thus: 
Where  the  presence  of  a  particular 
state  of  mind  must  be  established  to 
constitute  the  crime  charged,  then  the 
drunkenness  of  the  accused  may  be 
considered  in  determining  whether  he 
had  that  state  of  mind;  otherwise 
there  has  been  no  modification  of  the 
rule.  Provocation  by  words  is  no  ex- 
cuse, whether  the  accused  is  drunk  or 
sober;  but,  given  a  legal  provocation, 
the  consequences  may  be  different  in 
the  case  of  a  drunken  man,  because 
the  inquiry  must  be  whether  the  man 
has  lost  his  control  by  reason  of  the 
provocation,  and  a  drunken  man  would 
be  more  likely  to  lose  his  control  than 
a  sober  one.  Rex  v.  Thomas,  7  Gar.  & 
P. -817;  Rex  v.  Letenock  (1917)  12  Cr. 
App.  Rep.  221.  Another  illustration 
of  this  doctrine  is  where  a  special  in- 
tent constitutes  an  element  of  the 
^rime, — e.  g.,  assault  with  intent  to 
mfiict  grievous  bodily  harm.  Bur- 
glary, suicide,  and  receiving  stolen 
goods  fall  under  the  same  category 
because  in  each  of  these  cases  the 
state  of  the  mind  of  the  accused  has 
to  be  inoiiired  into.  Murder  is  not 
one  of  j;h08e  cases,  because  malice 
aforethought  merely  involves  that  the 
accused  is  an  evil-disposed  person. 
Reniger  v.  Fogossa,  1  Plowd.  1,  19,  76 
£ng.  Reprint,  1.  Malice  aforethought 
may  exist  without  any  specific  intent 
to  murder.'*  Malice  in  murder  and  in- 
tention are  not  the  same  thing.  None 
of  the  cases  .cited*  in  Rex  v.  Meade 
[1909]  1  K.  B.  895,  78  L.  J.  K.  B.  N.  S. 
476,  78  J.  P.  239,  25  Times  L.  R.  859, 
58  Sol.  Jo.  378,  alters  or  affects  the 
common-law  rule  that  drunkenness  is 
no  excuse  for  crime.  The  respondent 
has  therefore  failed  to  discharge  the 


burden  which  was  upon  him.  Excep- 
tion has  been  taken  to  Bailhache,  J.'s, 
summing  up;  but  the  learned  judge 
has  directed  the  jury  quite  correctly, 
although  the  illustration  which  he 
gave  was  faulty.  The  test  applied  to 
the  state  of  mind  of  an  insane  person 
can  never  be  applied  to  the  state  of 
mind  of  a  druiJcen  man.  There  was 
not  here  any  question  of  delusion,  and, 
in  the  case  of  a  drunken  man,  there 
never  can  be  any  evidence  of  what 
was  in  his  mind.  The  practical  test  of 
ascertaining  the  man's  mind  is  differ- 
ent in  the  two  cases.  In  substance 
there  is  no  difference  between  Lord 
Coleridge's  sunmiing  up  in  Meade's 
Case,  supra,  and  Bailhache,  J.'s,  in  this 
case.  The  words  of  direction  were 
quite  right  in  themselves,  and  it  is  no 
objection  to  them  that  the  same  words 
have  been  used  in  cases  of  insanity; 
the  only  question  is,  would  the  faulty 
illustration  be  likely  to  mislead  the 
jury  into  thinking  that,  unless  the 
state  of  mind  of  the  accused  was  such 
that  he  thought  a  woman  was  a  pig, 
he  must  be  guilty  of  murder?  There 
is,  it  is  submitted,  no  foundation  for 
that  suggestion. 

Lord  Birkenhead,  L.  C; 

The  usefulness  of  these  proceedings 
will  depend  upon  the  care  with  which 
the  doctrines  which  have  been  dis- 
cussed in  argument  are  examined. 
Their  Lordships  will  therefore  require 
time  for  consideration.  The  Home 
Secretary  has  intimated  that  in  no 
case  will  the  death  sentence  be  car- 
ried out;  otherwise  their  Lordships 
would  not  have  thought  it  right  to  re- 
tire for  the  recess  without  reaching 

a  conclusion. 

• 

Lord  Birkenhead,  L.  C,  delivered 
the  opinion  ef  the  court: 

My  Lords,  Arthur  Beard  was  con- 
victed of  murder  at  Chester  Assizes, 
and  sentenced  to  death.  The  court 
of  criminal  appeal  quashed  the  con- 
viction, and  substituted  a  verdict  of 
manslaughter,  and  a  sentence  of 
twenty  years'  penal  servitude.  The 
case  is  brought  to  your  Lordships' 
House  under  §  1,  subs.  6,  of  the 
Criminal  Appeal  Act  1907,  upon  the 
certificate  of  the  Attorney  General 
that  the  decision  of  the  court  of 
criminal  appeal  involves  a  point  of 
law  of  exceptional  importance.    The 
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facts  which  are  relevant  may  be 
shortly  stated. 

About  6  P,  M.  or  a  little  later,  on 
July  25, 1919,  a  girl  of  thirteen  years 
of  age  was  sent  by  her  father  to  pur- 
chase some  small  articles  at  a  shop. 
About  half -past  6,  she  was  seen  en- 
tering the  gate  which  leads  into  Car- 
field  mill.  The  only  person  then  at 
the  mill  was  the  prisoner,  Beard, 
who  was  there  in  the  discharge  of 
his  duty  as  night  watchman.  He 
proceeded  to  have  carnal  knowledge 
of  the  girl  by  force,  and,,  when  she 
struggled  to  escape  from  him,  he 
placed  his  hand  over  her  mouth,  and 
his  thumb  on"  her  throat,  thereby 
causing  her  death  by  suffocation. 
There  was  some,  but  not  much,  evi- 
dence, that  the  prisoner  was  under 
the  influence  of  intoxicating  liquor 
on  the  day  and  at  the  time  in  ques- 
tion. This  evidence  was  of  a  char- 
acter which  is  not  unusual  in  crimes 
of  violence,  but,  in  view  of  the  legal 
problems  to  which  this  case  has 
given  rise,  it  requires  examination. 

A  witness  met  the  prisoner  on 
July  .25  at  2  P.  M.  at  a  public  house, 
where  they  stayed  together,  drinks 
ing,  for  about  twenty  minutes.  This 
witness  states  that  the  prisoner  was 
then  neither  drunk  nor  sober.  They 
proceeded  together  to  a  club,  where 
the  prisoner  purchased  and  brought 
away  a  bottle  of  whisky.  Another 
witness,  whose  position  was  one  of 
authority  over  the  prisoner,  saw  him 
at  6:15  P.  M.  at  the  mill,  and  found 
no  indication  .that  he  was  drunk. 
About  twenty  minutes  to  7, — ^that  is, 
immediately  after  the  offense  had 
been  committed, — one  Jones  came  to 
th^  mill  to  meet  the  prisoner.  A  few 
minutes  before  7  they  went  to  an- 
other public  house  and  had  some 
drink.  The  prisoner  was  then  intro- 
duced for  membership  of  a  trade 
union;  he  answered  not  unintelli- 
gently  certain  questions  which  were 
put  to  him,  and  he  was,  upon  the 
strength  of  such  answers,  accepted 
as  a  member.  When  the  police  came 
upon  the  scene  in  the  early  morning 
of  July  26  they  found  him  excited 
and  under  the  influence  of  drink. 

The  prisoner  was  not  called  at  the 


trial,  but  statements  made. by  him 
were  put  in  evidence.  His  first  state- 
ment to  the  police  officers  was  ad- 
mittedly untrue  and  was  concocted 
by  him  to  explain  the  finding  of  the 
body  of  the  girl.  In  his  later  state- 
ments he  said  that  he  asked  the  ^irl 
to  kiss  him,  and  that  he  had  a  strug- 
gle with  her,  and  then  seemed  "to 
lose  his  senses ;"  that  he  would  not 
have  injured  the  girl  if  he  had  not 
been  "sodden  and  mad  with  drink," 
and  that  "it  was  the  whisky  that  put 
the  finishing  touch  to  it." 

Counsel  for  the  defense  did  not 
dispute  the  prisoner's  criminal  re- 
sponsibility for  the  homicide  of  the 
girl.  The  only  defense  presented 
was  that,  in  the  circumstances 
proved,  the  verdict  should  be  man- 
slaughter, and  not  murder,  on  the 
ground  that  there  was  no  intention 
on  the  part  of  the  prisoner  to  cause 
the  girl's  death,  and  that  he  was  in 
such  a  drunken  condition  that  he 
was  incapable  of  knowing  that  what 
he  was  doing  was  likely  to  inflict 
serious  injury  within  the  rule  laid 
down  by  the  court  of  criminal  appeal 
in  Rex  v.  Meade  [1909]  1  K.  B.  895, 
78  L.  J.  K.  B.  N,  S.  476,  73  J.  P. 
239,  25  Times  L.  R.  359,  53  Sol.  J6. 
378. 

Bailhache,  J.,  carefully  reviewed 
the  evidence  and  gave  the  following 
direction  of  law  to  the  jury:  "It  is 
no  defense  to  say,  *I  should  not  have 
done  that  wicked  thing  if  I  had  not 
been  so  drunk.'  But  if  he  has  satis- 
fied you  by  evidence  that  he  was  so 
absolutely  drunk  at  the  time  that  he 
really  did  not  know  what  he  was 
doing,  or  did  not  know  that  he  was 
doing  wrong,  then  the  defense  of 
drunkenness  succeeds  to  this  extent,. 
— ^that  it  reduces  the  crime  from 
murder  to  manslaughter.  What  I 
mean  by  that  is  a  sort  of  thing  like 
this:  supposing  he  cuts  a  woman's 
throat  under  the  impression  that  he 
is  cutting  the  throat  of  a  pig, — ^then 
the  crime  of  murder  is  reduced  to 
the  crime  of  manslaughter.  But  if 
a  man  says,  1  was  mad,  and  turned 
into  a  brute  by  drink,'  it  is  no  de- 
fense, unless  he  satisfies  you  that  he 
was  so  far  out  of  his  senses  that  he 
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did  not  know  what  he  was  doing. 
The  jury>  after  a  very  brief  con- 
sideration, returned  a  verdict  of 
murder. 

In  th«  court  of  criminal  appeal  two 
separate  and  independent  points  of 
misdirection  were  raised  on  behalf 
of  the  prisoner: 

(1)  That  the  learned  judge  should 
have  told  the  jury  that  :f  they  were 
of  opinion  that  the  violent  act  which 
was  the  immediate  cause  of  death 
was  not  intentional,  but  was  an  ac- 
cidental consequence  of  placing  his 
hand  over  the  mouth  of  the  deceased, 
so  as  to  prevent  her  screaming,  they 
could  and  should  return  a  verdict  of 
manslaughter;  and 

(2)  That  the  learned  judge  wrong- 
ly directed  the  jury  as  to  the  defense 
of  drunkenness,  and  gave  a  direction 
which  was  not  in  accordance  with 
the  decision  in  Meade's  Case,  supra, 
and  was  applicable  only  to  the  de- 
fense of  insanity. 

The  first  objection  failed,  the 
court  being  of  opinion  (apart  from 
the  defense  of  drunkenness)  that 
the  evidence  established  that  the 
prisoner  killed  the  child  by  an  act  of 
violence  done  in  the  course  or  in  the 
furtherance  of  the  crime  of  rape,  a 
felony  involving  violence.  The  court 
held  that,  by  the  law  cf  England, 
such  an  act  was  murder.  No  at- 
tempt has  been  made  in  your  Lord- 
ships' House  to  displace  this  view  of 
the  law,  and  there  can  be  no  doubt  as 
to  its  soundness. 

With  regard  to  the  second  objec- 
tion, the  court  of  criminal  appeal, 
holding  itself  bound,  by  previous  de- 
cisions pf  its  own,  to  the  view  that 
Rex  V.  Iltleade,  supra,  laid  down  a 
general  code,  came  to  the  conclusion 
that  the  learned  judge  had  given  a 
direction  which  was  calculated  to 
mislead  the  jury  by  imposing  a  test 
applicable  only  to  the  defense  of  in- 
sanity, instead  of  the  test,  imagined 
to  be  generally  laid  down  in  Meade's 
Case,  for  application  to  the  defense 
of  drunkenness.  The  court  was  not 
satisfied  that  the  verdict  would  have 
been  the  same  if  the  proper  direction 
had  been  given,  and  substituted  a 


verdict  of  manslaughter  for  that  of 
murder. 

The  appeal  to  your  Lordships' 
House  from  this  decisibn  raised 
questions  of  undoubted  importance 
in  the  administration  of  the  criminal 
law.  In  crimes  of  violence  resulting 
in  death  or  serious  injury,  it  often 
occurs  that  the  accused  is  proved  to 
have  been  drunk  or  under  the  in- 
fluence of  drink  when  he  committed 
the  offense;  and  judges  have  fre- 
quently to  direct  juries  as  to  the 
principle  upon  which  they  must  ap- 
proach the  defense  of  drunkenness. 
The  language  used  by  judges  has 
varied,  and  different  directions  are 
not  always  easy  to  reconcile.  In 
Meade's  Case,  the  authorities  were 
reviewed  by  the  court  of  criminal 
appeal,  and  a  rule  was  laid  down 
which,  has  been  treated  as  general 
and  authoritative  by  judges  of  first 
instance,  and  by  the  court  of  crim- 
inal appeal,  both  in  earlier  cases  and 
in  the  present  case. 

It  has  been  contended  before  your 
Lordships  that,  whilst  the  decision 
in  Meade's  Case  may  have  been  right 
upon  the  facts  there  proved,  it  is  an 
authority  of  limited,  and  not  of  gen- 
eral, application ;  that,  in  its  limited 
application,  Meade's  Case  did  not  af- 
fect the  present  case,  and  that  con- 
sequently there  was  no  misdirection. 

It  becomes  necessary,  in  view  of 
this  contention,  to  consider  the  state 
of  the  law  before  Meade's  Case  and 
to  examine  the  authority  of  this  de- 
cision. 

Under  the  law  of  England,  as  it 
prevailed  until  early  in  the  nine- 
teenth century,  voluntary  drunken- 
ness was  never  an  excuse  for  crim- 
inal misconduct;  and,  indeed,  the 
classic  authorities  broadly  assert 
that  voluntary  drunkenness  must  be 
considered  rather  an  aggravation 
than  a  defense.  This  view  was  in 
terms  based  upon  the  principle  that 
a  man  who,  by  his  own  voluntary 
act,  debauches  and  destroys  his  will 
power,  shall  be  no  better  situated  in 
regard  to  criminal  acts  than  a  sober 
man.  An  early  statement  of  the  law 
is  to  be  found  in  Jfteniger  v.  Fogossa, 
1  Plowd.  1,  19,  75  Eng.  Reprint,  1. 
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''If  a  porBon  fhat  is  drunk  kills  an- 
other, this  shall  be  felony,  and  he 
shaU  be  hanged  for  it,  and  yet  he  did 
it  through  ignorance,  for  when  he 
was  drunk  he  had  no  understanding 
nor  memory ;  but  inasmuch  as  that 
ignorance  was  occasioned  by  his  own 
act  and  folly,  and  he  might  have 
avoided  it,  he  shall  not  be  privileged 
thereby/'  In  Hale's  Pleas  of  the 
Crown,  vol.  1.,  p.  32,  the  learned  au- 
thor says:  "This  vice"  (drunken- 
ness) "doth  deprive  men  of  the  use 
of  reason,  and  puts  many  men  into  a 
perfect  but  temporary  phrenzy ;  and 
therefore,  according  to  some  ci- 
vilians, such  a  person  committing 
homicide  shall  not  be  punished  sim- 
ply for  the  crime  of  homicide,  but 
shall  suffer  for  his  drunkenness  an- 
swerable to  the  nature  of  the  crime 
occasioned  thereby;  so  that  yet  the 
formal  cause  of  his  punishment  is 
rather  the  drunkenness  than  the 
crime  committed  in  it:  but  by  the 
laws  of  England  such  a  person  shall 
have  no  privilege  by  this  voluntary 
contracted  madness,  but  shall  have 
the  same  judgment  as  if  he  were  in 
his  right  senses/'  To  the  same 
effect  is  the  passage  in  Hawkins's 
Pleas  of  the  Crown,  vol.  1,  chap.  1, 
^  6 :  "He  who  is  guilty  of  any  crime 
whatever  through  his  voluntary 
drunkenness  shall  be  punished  for  it 
as  much  as  if  he  had  been  sober/* 
Coke  upon  Littleton,  vol.  2,  p.  247a, 
similarly  treats  drunkenness  as  an 
aggravation  of  the  offense.  "As  for 
a  drunkard  who  is  voluntarius 
daemon,  he  hath  (as  hath  been  said) 
no  privilege  thereby,  but  what  hurt 
or  ill  soever  he  doth,  his  drunkenness 
doth  aggravate  it."  Blackstone,  in 
his  Onmientaries,  bk.  4,  chap.  2,  § 
8,  p.  25,  has  a  passage  to  the  same 
effect:  "As  to  artificial,  voluntarily 
contracted  madness,  by  drunkenness 
or  intoxication,  which,  depriving 
men  of  their  reason,  puts  them  in  a 
temporary  phrenzy;  our  law  looks 
upon  this  as  an  aggravation  of  the 
offense,  rather  than  as  an  excuse  for 
any  criminal  misbehavior." 

Judicial  decisions  extending  over  a 
period  of  nearly  one  hundred  years 
make  it  plain  that  the  rigidity  of 


this  rule  was  gradually  relaxed  in 
the  nineteenth  century,  thoUlgh  this 
mitigation  cannot  for  a  lonfg  time  be 
affiliated  upon  a  single  or  ver^  in- 
telligible principle. 

The  case  of  Rex  v.  Grindley,  which 
was  tried  at  Worcester  Assizes  in 
the  year  1819,  was  the  first  reported 
judicial  decision  "that  drunkenness 
put  forward  as  a  defense  to  a  charge 
of  crime  was  a  circumstance  proper" 
to  be  taken  into  consideration.  It 
was  there  held  by  Holroyd,  J.,  that 
although  voluntary  drunkenness  can- 
not excuse  from  the  commission  of  a 
crime,  yet  where,  upon  a  charge  of 
murder,  the  material  question  is 
whether  an  act  was  premeditated  or 
done  only  in  the  stress,  heat,  or  im- 
pulse of  the  moment,  the  fact  of  the 
party  being  intoxicated  was  a  cir- 
cumstance proper  to  be  taken  into 
consideration.  Russell,  Crimes,  7th 
ed,  p.  88,  note  b.  But  this  case  can- 
not  now  be  regarded  as  an  authority. 
Park,  J.,  after  referring  to  it  in  Rex 
V.  Carroll,  7  Car.  &  P.  145,  said  that 
Holroyd,  J.,  had  retracted  the  opin- 
ion expressed  in  that  case,  and  he 
added  that  there  was  no  doubt  that 
that  case  was  not  law.  With  this 
view  Littledale,  J.,  agre^.  The  lan- 
guage used  by  Holroyd,  J.,  as  re- 
ported, is  capable  of  wide  applica- 
tion, and  •perhaps  justified  the 
observation  made  by  Park,  J.,  that 
there  would  be  no  safety  for  human 
life  if  it  were  law. 

In  examining  the  language  used  in 
these  and  later  cases  it  is  extremely 
necessary  to  bear  in  mind  that  the 
judge,  when  directing  the  jury  with 
reference  to  the  facts  and.  circum- 
stances of  a  particular  cas^,  is  not 
writing  in  abstracto  a  tr^tise  upon 
the  criminal  law,  and  that  his  words 
must  always  be  considered  witlj  re- 
gard to  the  special  facts  then  before 
the  j  ury .  In  Burrow's  Case,.  1  Lewin, 
C.  C.  75,  and  in  Rennie's  Case,  1 
Lewin,  C.  C.  76,  Holroyd,  J.,'  assumed 
that  drunkenness  could  not  be  taken 
into  consideration  as  a  defense  to  a 
criminal  charge  unless  the  derange- 
ment which  it  caused  became  fixed 
and  continuous  because  the  drunken- 
ness itself  was  habitual.    The  inf  or- 
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maticm  io^tiiese  cases  both  as  to  the 
facts  and  as  to  the  defense  is  very 
meager.  Jb  the  one  case  the  prisoner 
urged  that  he  was  in  liquor,  and  in 
the  other  he  pleaded  in  mitigation 
that  he  was  drunk.  Little  can  be 
derived  from  these  reports  save  that 
the  learned  judge  declared  that  only 
habitual  drunkenness,  causing  con- 
tinuous insanity,  could  be  a  ddense. 
In  Marshall's  Case,  1  Lewin,  C.  C. 
76,  Park,  J.,  was  of  opinion  that  upon 
an  indictment  for  stabbing,  the  jury 
might  take  into  their  consideration, 
among  other  circumstances,  the  fact 
of  the  prisoner  being  drunk  at  the 
time,  in  order  to  measure  the  ap- 
prehension of  attack  under  which  it 
was  alleged  that  the  prisoner  acted. 
In  1881  the  same  learned  judg^  is 
reported  to  have  given  a  similar  di- 
rection in  GoodiePs  Case,  1  Lewin, 
C.  C.  76,  note.  In  Pearson's  Case,  2 
Lewin,  C.  C.  144>  upon  an  indictment 
for  murder,  the  defense  was  that  the 
prisoner  was  drunk.  He  had  beaten 
his  wife  to  death  with  a  rakeshank. 
Park,  J.,  said :  ''Voluntary  drunken- 
ness is  no  excuse  for  crime  •  .  *  • 
drunkenness  may  be  taken  into  con- 
sideration to  explain  the  probability 
of  a  party's  intention  in  the  case  of 
violence  committed  on  sudden  provo- 
cation." 

In  these  last-mentioned  cases 
Park,  J»,  treats  the  drunken  con- 
dition of  the  accused  as  relevant  in 
considering  either  the  extent  of  the 
apprehension  in  the  mind  of  the  ac- 
cused of  attack,  or  the  effect  upon 
him  of  sudden  provocation.  This 
class  of  case  was  discussed  more 
fully  by  Parke,  B.,  in  Rex  v.  Thomas, 
7  Car.  &  C  817,  when  he  expressed 
a  view  of.the  circumstances  under 
which  th^  law  as  to  provocation 
mighty  justify  a  verdict  of  man- 
slaugliter  instead  of  murder.  The 
judgments,  however,  in  these  cases, 
diverged  into  topics  not  specially 
helpful  in  the  matter  now  under  de- 
bate. 

In  Rex  V.  Meakin,  7  Car.  &  P.  297, 
Alderson,  B.,  directed  the  jury  that 
in  the  case  of  stabbing  with  intent 
to  murder,  where  the  prisoner  had 
used  :a  deadly  weapon,  the  fact  that 


he  was  drunk  could  not  alter  the 
nature  of  the  case.  The  learned 
baron  expressed  the  opinion  to  the 
jury  that  ''if  a  man  uses  a  stick,  you 
would  not  infer  a  malicious  intent  so 
strongly  against  him,  if  drunk,  when 
he  made  an  intemperate  use  of  it,  as 
you  would  if  he  had  used  a  different 
kind  of  weapon;  but  where  a  dan- 
gerous instrument  is  used,  which,  if 
used,  must  produce  grievous  bodily 
harm,  drunkenness  can  have  no  ef- 
fect on  the  consideration  of  the  ma- 
licious intent  of  the  party."  The 
learned  baron's  view  was  that  drunk- 
enness might  affect  the  jury's  view 
of  the  intent,  but  that  the  use  of  the 
deadly  weapon  in  that  case  showed 
the  malicious  intent  so  clearly  that 
the  drunkenness  of  the  accused 
could  not  alter  it. 

In  Reg.  V.  Cruse,  8  Car.  &  P.  541, 
646,  on  an  indictment  for  assault 
with  intent  to  murder,  Patteson,  J., 
directed  the  jury  that  although 
drunkenness  is  no  excuse  for  crime^ 
yet  it  is  often  of  very  great  impor- 
tance in  cases  where  it  is  a  question 
of  intention.  A  person  may  be  so 
drunk  as  to  be  utterly  unable  to  form 
any  intention  at  all,  and  yet  may  be 
guilty  of  very  great  violence.  This 
direction  was  examined  in  Reg.  v. 
Monkhouse,  4  Cox,  C.  C.  66,  66,  by 
Coleridge,  J.,  and  Baron  Rolf  e,  on  an 
indictment  for  wounding  with  intent 
to  murder.  Coleridge,  J.,  agreed 
with  the  substance  of  Patteson,  J.'s, 
direction,  but  had  some  doubt  as  to 
the  language.  After  stating  that  it 
is  a  general  rule  in  criminal  law  that 
juries  are  to  presume  a  man  to  do 
what  is  the  natural  consequence  of 
his  act,  Coleridge,  J.,  said :  ''If  the 
defendant  is  proved  to  have  been  in- 
toxicated, the  question  becomes  a 
more  subtle  one;  but  it  is  of  the 
same  kind ;  namely,  was  he  rendered 
by  intoxication  entirely  incapable  of 
forming  the  intent  charged  ?  .  .  . 
Drunkenness  is  ordinarfly  neither  a 
defense  nor  excuse  for  crime,  and 
where  it  is  available  as  a  partial 
answer  to  a  charge,  it  rests  on  the 
prisoner  to  prove  it,  and  it  is  not 
enough  that  he  was  excited  or  ren- 
dered more  irriteble,  unless  the  in- 
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toxioation  was  such  as  to  prevent 
his  restraining  himself  from  com- 
mitting the  act  in  question,  or  to 
take  away  from  him  the  power  of 
forming  any  specific  intention/' 
Here  again  the  appropriate  question 
seemed  to  be  whether  the  prisoner 
was  so  intoxicated  as  to  be  entirely 
incapable  of  forming  the  intent 
charged ;  that  is,  the  intent  to  mur- 
der. The  words  "unless  the  intoxi- 
cation was  such  as  to  prevent  his 
restraining  himself  from  commit- 
ting the  act  in  question"  are  not  to 
be  found  in  any  other  judicial  di- 
rection, and  cannot,  in  my  view,  be 
explained  unless  they  were  unscien- 
tifically used,  with  the  object  of  in- 
dicating the  defense  of  insanity.  In 
Reg.  V.  Stopford,  11  Cox,  C.  C.  643, 
on  an  indictment  for  wounding  with 
intent  to  do  grievous  bodily  harm, 
Brett,  J.,  said:  "If  he  was  merely 
so  drunk  as  to  put  himself  in  a  pas- 
sion, drunkenne'ss  would  be  no  ex- 
cuse; he  must  have  been  so  drunk 
as  to  be  incapable  of  knowing  what 
he  was  doing."  The  question  was 
whether  the  prisoner  had  formed  the 
intent  to  murder,  and  this  was  an- 
swered, in  the  opinion  of  the  learned 
judge,  if  the  jury  thought  that  his 
drunken  condition  rendered  him  in- 
capable of  forming  the  intention. 

Next  in  order  we  reach  the  im- 
portant case  of  Reg.  v.  Doherty,  16 
Cox,  C.  C.  306, 308,  tried  by  Stephen, 
J.,  on  an  indictment  for  murder, 
where  the  question  was  whether  the 
verdict  should  be  murder  or  man- 
slaughter. This  eminent  authority 
on  criminal  law  said:  "Although 
you  cailnot  take  drunkenness  as  any 
excuse  for  crime,  yet,  when  the 
crime  is  such  that  the  intention  of 
the  party  committing  it  is  one  of 
its  constituent  elements,  you  may 
look  at  the  fact  that  a  man  was  in 
drink  in  considering  whether  he 
formed  the  intention  necessary  to 
constitute  the  crime."  The  learned 
judge  then  pointed  out  that  if  a 
drunken  man  formed  an  intention  to 
kill  another,  or  to  do  grievous  bodily 
harm  to  him,  and  killed  him,  his 
drunken  intention  made  him  as 
guilty  of  murder  as  if  he  had  been 


sober.  But  if  his  drankennesB  pre- 
vented  his  forming  such  an  inten- 
tion, he  would  only  be  guilty  of  man- 
slaughter. If  he  had  not  fermed 
such  an  intention,  then  he  had  not 
committed  murder ;  that  is,  unlawful 
homicide  with  malice  aforethought 
The  learned  judge  then  explained 
that  "aforethought"  did  not  neces- 
sarily imply  premeditation,  but  that 
it  did  imply  an. intention  which  must 
precede  the  act  intended.  "What, 
then,  is  the  intention  necessary  to 
constitute  murder?  Several  inten- 
tions would  have  this  effect;  but  I 
need  mention  only  two  in  this  case, 
namely,  an  intention  to  kill  and  an 
intention  to  do  grievous  bodily  harm. 
If  the  act  which  caused  death,  the 
firipg  of  the  pistol,  was  done  with 
either  of  these  intentions,  Doherty's 
crime  was  murder." 

The  same  learned  judge  discussed 
the  meaning  of  "naalice  afoi^ 
thought"  in  Reg.  v.  SemS,  16  Cox, 
C.  C.  311,  and  there  pointed  out  that 
these  words  are  technical,  and  must 
be  construed  not  according  to  the 
ordinary  interpretation  of  language, 
but  according  to  a  long  series  of  de- 
cided cases  which  have  given  to 
them  a  somewhat  artificial  sense. 

Notwithstanding  the  difference  in 
the  language  used,  I  come  to  the  con- 
clusion that  (except  in  cases  where 
insanity  is  pleaded)  these  decisions 
establish  that  where  a  specific  intent 
is  an  essential  element  in  the  offense, 
evidence  of  a  state  of  drunkenness 
rendering  the  accused  incapable  of 
forming  such  an  intent  should  be 
taken  into  consideration  in  order  to 
determine  whether  he  had  in  fact 
formed  the  intent  necessary  to  con- 
stitute the  particular  crime.  If  he 
was  so  drunk  that  he  was  incapable 
of  forming  the  intent  required,  he 
could  not  be  convicted  of  a  crime 
which  was  conmaitted  only  if  the  in- 
tent was  proved.  This  does  not 
mean  tlmt  the  drunkenness  in  itself 
is  an  excuse  for  the  crime,  but  that 
the  state  of  drunkenness  may  be  in- 
compatible with  the  actual  crime 
charged,  and  may  therefore  negative 
the  commission  of  that  crime.  In  a 
charge  of  murder  based  upon  inten« 
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tion  to  km  or  to  do  grievoas  bodily 
hann,  if  the  jury  are  satisfied  that 
the  accused  was,  by  reason  of  his 
drunken  condition,  incapable  of 
forminsT  the  intent  to  kill  or  to  do 
grievous  bodily  harm,  xmlawful 
homicide  with  malice  aforethought 
is  not  established,  and  he  cannot  be 
convicted  of  murder.  But,  neverthe- 
less, unlawful  homicide  has  been 
committed  by  the  accused,  and  con- 
sequently he  is  guilty  of  unlawful 
homicide  without  malice  afore- 
thought, and  that  is  manslaughter: 
per  Stephen,  J.,  in  Doherty's  Case, 
16  Cox,  C.  C.  307,  This  reasoning 
may  be  sound  or  unsound;  but 
whether  the  principle  be  truly  ex- 
pressed in  this  view,  or  whether  its 
origin  is  traceable  to  that  older  view 
of  the  law  held  by  some  civilians  (as 
expressed  by  Hale),  that,  in  truth, 
it  may  be  that  the  cause  of  the  pun- 
ishment is  the  drunkenness  which 
has  led  to  the  crime,  rather  than  the 
crime  itself,  the  law  is  plain  beyond 
all  question  that,  in  cases  falling 
short  of  insanity,  a  condition  of 
drunkenness  at  the  time  of  commit- 
ting an  offense  causing  death  can 
only,  when  it  is  available  at  all,  have 
the  effect  of  reducing  the  crime  from 
murder  to  manslaughter. 

The  conclusions  to  be  drawn  from 
these  cases  may  be  stated  under 
three  heads : 

1.  That  insanity,  whether  pro- 
duced by  drunkenness  or  otherwise, 
is  a  defense  to  the  crime  charged. 
The  distinction  between  the  defense 
of  insanity  in  the  true  sense,  caused 
by  excessive  drinking,  and  the  de- 
fense of  drunkenness  which  pro- 
duces a  condition  such  that  the 
drunken  man's  mind  becomes  incapa- 
ble of  forming  a  specific  intention, 
has  been  preserved  throughout  the 
cases.  The  insane  person  cannot  be 
convicted  of  a  crime  (Felstead  v. 
Rex  [1914]  A.  C.  534,  83  L.  J.  K.  B. 
N.  S.  1132,  111  L.  T.  N.  S.  218,  78 
J.  P.  313,  30  Times  L.  R.  469,  58  Sol. 
Jo.  584),  but,  upon  a  verdict  of  in- 
sanity, is  ordered  to  be  detained  dur- 
ing his  Majesty's  pleasure.  The  law 
takes  no  note  of  the  cause  of  the  in- 
sanity.    If  actual  insanity  in  fact 


supervenes,  as  the  result  of  alcoholic 
excess,  it  furnishes  as  complete  an 
answer  to  a  criminal  charge  as  in- 
sanity induced  by  any  other  cause. 
In  the  early  cases  of  Burrow,  1 
Lewin,  C.  C.  75,  and  Rennie,  1  Lewin, 
C.  C.  76,  Holroyd,  J.,  refused  to  re- 
gard drunkenness  as  an  excuse  un- 
less it  had  induced  a  continuing  and 
lasting  condition  of  insanity.  But 
in  Reg.  v.  Davis,  14  Cox,  C.  C.  563, 
where  the  prisoner  was  charged 
with  wounding  with  intent  to  mur- 
der, Stephen,  J.,  thought  (and  I 
agree  with  him)  that  insanity,  even 
though  temporary,  was  an  answer. 
The  defense  was  that  the  prisoner 
was  of  unsound  mind  at  the  time  of 
the  commission  of  the  act,  and  the 
evidence  established  that  he  was 
suffering  from  delirium  tremens, 
resulting  from  overindulgence  in 
drink.  Stephen,  J.,  said:  ''But 
drunkenness  is  one  thing  and  the 
diseases  to  which  drunkenness  leads 
are  different  things;  and  if  a 
man  by  drunkenness  brings  on  a 
state  of  disease  which  causes  such 
a  degree  of  madness,  even  for  a 
time,  which  would  have  relieved 
him  from  responsibility  if  it  had 
been  caused  in  any  other  way, 
then  he  would  not  be  criminally 
responsible.  In  my  opinion,  in 
such  a  case  the  man  is  a  mad- 
man, and  is  to  be  treated  as  such, 
although  his  madness  is  only  tem- 
porary. ...  If  you  think  there 
was  a  distinct  disease  caused  by 
drinking,  but  differing  from  drunk- 
enness, and  that  by  reason  thereof 
he  did  not  know  that  the  act  was 
wrong,  you  will  find  a  verdict  of  not 
guilty  on  the  ground  of  insanity." 

To  the  same  effect  is  a  decision  Of 
Day,  J.,  in  Reg.  v.  Baines,  1  Taylor, 
Med.  Jur.  6th  ed.  p.  898,  The  Times, 
Jan.  25th,  1886.  The  defense  was 
that  the  prisoner  was  insane  when 
the  murder  was  committed.  The 
evidence  proved  that  the  prisoner 
had,  on  several  occasions,  been  un- 
der treatment  for  delirium  tremens. 
He  had  one  attack  a  week  before, 
and  another  two  days  after,  commit- 
ting the  crime.  Day,  J.,  held  that  it 
was  immaterial  whether  the  insanity 
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-was  permanent  or  temporary.  The 
<}uestion  was  whether  there  was  in- 
sanity or  not ;  and  the  learned  judge 
ruled  that  if  a  man  were  in  such  a 
state  of  intoxication  that  he  did  not 
Icnow  the  nature  of  his  act,  or  that 
his  act  was  wrongful,  his  act  would 
be  excusable  on  the  ground  of  in- 
sanity. 

2.  That  evidence  of  drunkenness 
which  renders  the  accused  incapable 

STidenee-  °^  f  ormiug  the  spe- 

hemieide—  cific  intent  essential 

intoxie«tio>.        j^     constitute     the 

crime  should  be  taken  into  consider- 
ation with  the  other  facts  proved  in 
order  to  determine  whether  or  not 
he  had  this  intert. 

3.  That  evidence  of  drunkenness 
falling  short  of  a  proved  incapacity 
in  the  accused  to  form  the  intent 
necessary  to  constitute  the  crime, 
and  merely  establishing  that  his 
mind  was  affected  by  drink,  so  that 
he  more  readily  gave  way  to  some 
violent  passion,  does  not  rebut  the 
presumption  that  a  man  intends  the 
natural  consequences  of  his  acts. 

I  now  come  to  Rex  v.  Meade 
[1909]  1  K.  B.  895,  896,  899.  The 
prisoner  was  charged  with  murder. 
He  brutally  ill-treated  the  deceased 
woman  during  the  night  of  her 
death ;  broke  a  .broomstick  over  her, 
and  struck  her  a  violent  blow  with 
his  fist,  rupturing  an  intestine  and 
causing  her  death.  The  defense  was 
that  he  was  drunk  and  did  not  in- 
tend to  cause  death  or  grievous 
bodily  harm,  and  consequently  that 
the  verdict  should  be  manslaughter. 
Lord  Coleridge,  J.,  directed  the  jury 
in  the  following  terms :  *'In  the  first 
place,  eveiyone  is  presumed  to  know 
the  consequences  of  his  acts.  If  he 
be  insane,  that  knowledge  is  not  pre- 
sumed. Insanity  is  not  pleaded  here, 
but  where  it  is  part  of  the  essence  of 
a  crime  that  a  motive,  a  particular 
motive''  (meaning  intent),  ^'shall 
exist  in  the  mind  of  the  man  who 
does  the  act,  the  law  declares  this, — 
tiiat  if  the  mind  at  that  time  is  so 
obscure  by  drink,  if  the  reason  is  de- 
throned and  the  man  is  incapable, 
therefore,  of  forming  that  intent,  it 
Justifies  the  reduction  of  the  charge 


from  murder  .  to  manslaughter." 
The  objection  raised  in  the  court 
of  criminal  appeal  was  that  the  sum- 
ming up  led  the  jury  to  believe  that/ 
to  justify  a  verdict  of  manslaughter, 
they  must  find  that  the  prisoner  was 
insane,  or  in  a  state  resembling  in- 
sanity, whereas  the  direction  should 
have  been  that  if  there  was  absence 
of  intention  in  fact,  it  was  man- 
slaughter. 

Darling,  J.,  in  delivering  the  judg- 
ment of  the  court,  reviewed  many 
of  the  authorities  that  were  cited  to 
your  Lordships,  and  came  to  the  con- 
clusion that  the  judges,  by  these  de- 
cisions, had  attempted  to  express 
the  doctrine  that,  where  intent  is  of 
the  essence  .of  the  crime  charged, 
the  intent  may  be  disproved  by 
showing  that  the  prisoner  was  in  a 
condition  •  of  drunkeimess  which 
made  him  incapable  of  forming  the 
intent.  The  learned  judge  said: 
''We  desire  to  state  the  rule  in  the 
following  terms:  A  man  is  taken 
to  intend  the  natural  consequences 
of  his  acts.  This  presumption  may 
be  rebutted — (1)  in  the  case  of  a 
sober  man,  in  many  ways;  (2)  it 
may  also  be  rebutted  in  the  case  of 
a  man  who  is  drunk,  by  shewing 
his  mind  to  have  been  so  affected  by 
the  drink  he  had  taken  that  he  was 
incapable  of  knowing  that  what  he 
was  doing  was  dangerous,— 7L  e., 
likely  to  inflict  serious  injury.  If 
this  be  proved,  the  presumption  that 
he  intended  to  do  grievous  bodily 
harm  is  rebutted."  The  learned 
judge  then  expressed  the  conclusion 
of  the  court  that,  on  a  true  construc- 
tion, the  language  used  by  Lord 
Coleridge,  J.^  did  not  differ  from 
this  rule.  The  language  of  the  court 
of  criminal  appeal  contains  a  prop- 
osition of  law  which, 'regarded  as  a 
rule  of  general  application,  would 
mean  that  a  person  charged  with  a 
crime  of  violence,  may  show,  in  order 
to  rebut  the  presumption  that  he  in- 
tended the  natural  consequences  of 
his  acts,  that  he  was  so  drunk  that 
he  was  incapable  of  knowing  what 
he  was  doing  was  dangerous.  The 
court  of  criminal  appeal  in  the  pres- 
ent case,  notwithstanding  the  opin- 
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ion  it  had  expressed  that  an  act  of 
violence  done  in  furtherance  of  rape 
was  murder,  held  that  it  was  bound 
to  follow  this  decision,  and  that  the 
jury  should  have  been  directed  to 
consider  whether  Beard,  at  the  time 
of  placing  his  hand  on  the  child,  as 
described,  was  incapable  of  knowing 
that  what  he  was  doing  was  dan- 
gerous,— that  is,  likely  to  cause 
serious  injury. 

Your  Lordships  have  had  the  ad- 
vantage of  a  much  more  elaborate 
examination  of  the  authorities  upon 
which  the  rule  is  founded  than  was 
placed  before  the  court  of  criminal 

appeal,  and,  I  ap- 
«>  prehend,  can  have 
no  doubt  that  the 
proposition  in  Meade's  Case,  supra,  in 
its  wider  interpretation,  is  not,  and 
cannot  be,  supported  by  authority. 
The  difficulty  has  arisen  largely  be- 
cause the  court  of  criminal  appeal 
used  language  which  has  been  con- 
strued as  suggesting  that  the  test  of 
the  condition  of  mind  of  the  prison- 
er is  not  whether  he  was  incapable 
of  forming  the  intent,  but  whether 
he  was  incapable  of  foreseeing  or 
measuring  the  consequences  of  the 
act.  In  this  respect  tile  so-called 
rule  differs  from  the  direction  of 
Lord  Coleridge,  J.,  which  is  more 
strictly  in  accordance  with  the 
earlier  authorities. 

Consideration  of  the  judgment, 
and  particularly  of  Darling,  J.'s,  ob- 
servations that  the  court  tlid  not 
wish  to  extend  the  ambit  of  its  de- 
cision beyond  that  laid  down  in  the 
older  cases,  makes  it  clear  that  it 
was  not  intended  to  lay  down  a  rule 
which  should  be  applied  to  such  a 
case  as  the  present.  In  Meade's 
Case,  the  crime  charged  was  that 
death  arose  from  violence  done  with 
intent  to  cause  grievous  bodily  harm. 
In  this  case  the  death  arose  from  a 
violent  act  done  in  furtherance  of 
what  was  in  itself  a  felony  of  vio- 
lence/ In  Meade's  Case,  therefore, 
it  was  essential  to  prove  the  specific 
intent;  in  Beard's  Case  it  was  only 
necessary  to  prove  that  the  violent 
act  causing  death  was  done  in  fur- 
therance of  the  felony  of  rape.    I  do 


not  think  that  the  proposition  of  law 
deduced  from  these  earlier  cases  is 
an  exceptional  rule,  applicable  only 
to  cases  in  which  it  is  necessary  to 
prove' a  specific  intent  in  order  to 
constitute  the  graver  crime, — e.  g., 
wounding  with  intent  to  do  grievous 
bodily  harm,  or  with  intent  to  kill. 
It  is  true  that  in  such  cases  the  spe- 
cific intent  must  be  proved  to  con- 
stitute the  particular  crime,  but  this 
is,  on  ultimate  analysis,  only  in  ac- 
cordance with  the  ordinary  law  ap- 
plicable to  crime ;  for,  speaking  gen- 
erally (and  apart  from  certain  spe- 
cial offenses)  9  a  person  cannot  be 
convicted  of  a  crime  unless  the  mens 
was  rea.  Drunkenness,  rendering  a 
person  incapable  of  the  intent,  would 
be  an  answer,  as  it  is,  for  example, 
in  a  charge  of  attempted  suicide.  In 
Reg.  V.  Moore,  3  Car.  &  K.  319,  16 
Jur.  760,  drunkenness  was  held  to 
negative  the  intent  in  such  a  case, 
and  Jervis,  Ch.  J.,  said:  **It  the 
prisoner  was  so  drunk-  as  not  to 
know  what  she  was  about,  how  can 
you  say  that  she  intended  to  destroy 
herself?" 

My  Lords,  drunkenness  in  this 
case  could  be  no  defense  unless  it 
could  be  established  that  Beard,  at 
the  time  of  committing  the  rape, 
was  so  drunk  that  he  was  incapable 
of  forming  the  intent  to  commit  it, 
which  was  not  in  fact,  and  mani- 
festly, having  regard  to  the  evi- 
dence, could  not  be,  contended.  For 
in  the  present  case  the  death  result- 
ed from  two  acts,  or  from  a  succes- 
sion of  acts, — the  rape  and  the  act 
of  violence  causing  suffocation. 
These  acts  cannot  be  regarded  sep- 
arately and  independently  of  each 
other.  The  capacity  of  the  mind  of 
the  prisoner  to  form  the  felonious 
intent  which  murder  involves  is,  in 
other  words,  to  be  explored  in  rela- 
tion to*  the  ravishment,  and  not  in 
relation  merely  to  the  violent  acts 
which  gave  effect  to  the  ravishment. 

Lastly,  I  come  to  the  actual  direc- 
tion of  Bailhache,  J.  It  was  not  a 
satisfactory  direction.  The  court  of 
criminal  appeal  held  that  the  learned 
judge  had  misdirected  the  jury  be- 
cause he  applied  the  test  of  insanity 
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to  a  case  of  drunkenness  which,  e 
concessis,  did  not  amount  to  insan-* 
ity.  This  distinction,  as  already 
shown,  has  been  preserved  through- 
out the  cases.  And  it  ought  to  be  so 
preserved,  for  the  result  of  a  verdict 
of  insanity  is  not  a  conviction.  That 
the  test  suggested  by  the  learned 
judge  is  one  that  would  properly  be 
applied  in  a  case  of  insanity  is  plain. 
The  questions  put :  -  Did  the  person 
know  what  he  was  doing?  or,  if  not, 

did  he  know  that  he 
f»%*rxi^itiSi-"-  was  doing  wrong? 
JSlSri****  •'      are    in    accordance 

With  the  opinions 
expressed  by  the  judges  in  M'- 
Naughton's  Case,  4  State  Tr.  N.  S. 
847;  and,  in  combination  with  the 
question  whether  the  prisoner  knew 
what  he  was  doing,  the  very  ambig- 
uous  illustration  given  by  Bailhache, 
J.,  of  the  meaning  that  should  be 
attributed  to  these  questions,  would 
remove  all  doubt,  if  any  existed,  of 
the  point  at  which  his  mind  went 
astray.  It  is  an  illustration  of  a  de- 
lusion assailing  the  mind  of  an  in^ 
sane  person,  and  it  is  arguable  that 
the  impression  conveyed  to  the  jury 
may  have  been  that  they  could  only 
find  a  verdict  of  manslaughter  it 
they  found  that  Beard  was  the  vie* 
tim  of  such  delusions.  As  this  sug* 
gestion  had  never  been  made,  the 
effect  of  such  a  direction  may  be 
made  the  subject  of  infinite  conjec- 
ture. In  Meade's  Case  [1909]  1  K. 
B.  895,  78  L.  J.  K.  B.  N.  S.  476,  73  J. 
P.  239, 25  Times  L.  R.  359, 53  Sol.  Jo. 
378,  the  court  of  criminal  appeal  ap- 
proved Lord  Coleridge's  direction 
because  he  had  sufficiently  warned 
the  jury  that  there  was  no  plea  of 
insanity,  and  that  it  was  not  the  de- 
fense raised.  This  warning  is  ab- 
sent from  Bailhache,  J.'s,  direction, 
and  the  questions  as  framed  might 
conceivably  (so  it  is  argued)  have 
led  the  jury  to  think  that  insanity 
was  the  test. 

Neither  should  the  learned  judge 
in  my  opinion  have  introduced  the 
question  whether  "the  prisoner 
knew  that  he  was  doing  wrong"  in  a 
defense  of  drunkenness,  where  in- 
sanity was  not  pleaded.    It  is  a  dan- 


gerous and  confusing  question  to 
put  to  a  jury,  for  a  drunken  man's 
Judgment  upon  such  a  question  is 
very  likely  to  be  impaired,  and  it 
might  wefl  be  perplexing  to  a  jury 
to  determine  whether,  if  he  toiew 
what  he  was  doing,  he  knew  also 
that  he  was  doing  wrong.  The  gen- 
eral proposition  that  drunkenness 
is  no  excuse  for  crime  may  be  seri'^ 
ously  affected  in  its  operation  if 
such  a  question  is  to  be  a  test  by 
which  the  jury  may  determine 
whether  the  verdict  should  be  mur- 
der or  manslaughter.  It  is  notewor- 
thy that, .  notwithstanding  that  the 
judges  ever  since  M'Naughton's 
Case,  supra,  in  1843,  have  had  these 
questions  in  mind  as  the  test  of  in- 
sanity, there  is  no  single  case, 
known  to  me,  where  drunkenness 
has  been  the  defense,  in  which  the 
judge  has  directed  the  jury  to  con- 
sider whether  the  prisoner  knew 
that  he  was  doing  wrong.  When- 
ever this  question  has  been  put,  the 
defense  has  been  that  there  existed 
insanity  caused  by  drink.  I  look  up- 
on the  direction  of  Bailhache,  J.,  as 
an  innovation  which  is  not  support- 
ed by  authority,  and  which  should 
not  be  repeated  or  imitated.  But 
while  I  think  that  the  summing  up 
was,  in  some  respects,  unhappily 
conceived,  I  am  not  prepared,  read- 
ing it  as  a  whole,  to  eomlelde- 
hold      in      this      case    rape— IntoKlom- 

that  it  amounted  to,  "^"  "  *"'""" 
or  should  be  treated  as,  a  misdirec- 
tion. The  defense  which  is  founded 
upon  insanity  is  one  thing.  The  de- 
fense which  is  founded  upon  drunk- 
enness is  another.  The  relevant  con- 
siderations are  not  identical.  It  is 
inconvenient  to  use  the  same  lan- 
guage in  charging  juries  in  relation 
to  different  defenses.  But  the  por- 
tions of  the  summing  up  which  I 
have  criticized  were  in  fact  unduly 
favorable  to  the  prisoner.  He  can- 
not complain  of  them  unless  they  so 
confused  the  jury  as  to  prtvent 
them  from  properly  appreciating 
the  true  issue,  and  I  am  not  pre- 
pared to  lay  it  down — ^though  I  have 
felt  some  doubt  upon  the  point — 
that  the  actual  direction  given  to 
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the  jury  by  Bailhache,  J.,  disabled 
them  from  reaching  a  true  conclu* 
sion  upon  the  matters  which  re*' 
quired  decision.  On  the  contrary,  I 
think  that,  upon  the  whole,  the  mat- 
ter was  so  presented  to  them, 
though  unscientifically,  that  they 
have  in  fact  formulated  the  answer 
which  is  decisive  even  in  a  case 
where  the  defense  is  founded  upon 
drunkenness. 

In  the  present  case  I  doubt,  with- 
out reaching  a  conclusion,  whether 
there  was  any  sufScient  evidence  to 
go  to  the  jury  that  the  prisoner  was, 
in  the  only  relevant  sense,  drunk  at 
all.  There  was  certainly  no  evi- 
dence that  he  was  too  drunk  to  form 
the  intent  of  committing  rape.  Un- 
der   these    circumstances,    it    was 

proved  that  death 
was  caused  by  an 
act  of  violence  done 
in  furtherance  of 
the  felony  of  rape. 
Such  a  killing  is,  by  the  law  of  Eng- 
land, murder. 

I  am,  therefore,  of  opinion  that 
the  appeal  should  be  allowed  and  the 
conviction  of -murder  restored;  and 
I  move  your  Lordships  accordingly* 


▼lolence  In 
farthermnce  of 
rmpe. 


My  Lords,  I  have  only  to  add  that 
my  noble  and  learned  friend  Lord 
Buckmaster  has  desired  me  to  say 
that  he  concurs  in  the  judgment  I 
have  just  read  to  your  Lordships. 

Earl  of  Reading,  L.  C.  J.: 

My  Lords,  I  agree  with  my  noble 
and  learned  friend  on  the  woolsack, 
and  have  nothing  to  add. 

Viscount  Haldane:  My  Lords,  I 
agree. 

Lord  Donedin:  My  Lords,  I 
agree. 

Lord  Atkinson:  My  Lords.  I 
agree. 

Lord  Sumner:   My  Lords,  I  agree. 
Lord  Phillimore:     My  Lords,  I 
agree. 

Order  of  the  Court  of  Criminal 
Appeal  reversed,  and  cause  remitted 
back  to  the  Court  of  Criminal  Appeal 
to  do  therein  as  shall  be  just  and 
consistent  with  this  judgment. 

Iiords'  Journals,  March  5, 1920. 

Solicitor  for  the  Crown:  Direct- 
or of  Public  Prosecutions. 

Solicitors  for  ^he  respondent: 
Haslam  &  San(]iers,  for  Henry  Bos.- 
tock,  Hyde. 
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few  instances  of  assitult  with  intent 
to  murder,  where  the  courts  apply  the 
reasoning  of  the  murder  cases,  so  that 
it  may  be  of  value  in  this  discussion. 

The  intent  must  be  very  largely  de- 
duced from  the  act  committed;  and 
therefore  the  acts  leading  to  the  va- 
rious crimes  and  the  application  of 
the  rules  of  law  thereto  should  be  con- 
sidered only  in  connection  with  the 
particular  class  of  crime  under  in- 
vestigation. 

In  Evers  v.  State  (1892)  31  Tex. 
Crim.  Rep.  327,  18  L.R.A.  421,  37  Am. 
St.  Rep.  811,  20  S,  W.  744,  it  is  said 
there  has  been  no  subject  upon  which 
the  courts  have  so  widely  differed,  or 
on  which  the  same  courts  have  so 
often  changed  their  views,  as  this  one. 
This  observation  is  well-founded,  be- 
cause the  reader  is  impressed  in  fol- 
lowing, chronologically,,  the  cases  of 
any  particular  state,  that  each  time 
that  the  court  attempts  to  state  the 
law,  it  is  apt  to  introduce  some  varia- 
tion or  modification  which  did  not  ap- 
pear in  the  former  cases. 

There  are  two  main  propositions 
which  are  involved  in  the  discussion. 
One,  tiie  general  rule,  laid  down  al- 
most without  exception,  in  every  case, 
that  intoxication  is  no  excuse  for 
crime.  This  proposition  has  been 
crystallized  into  the  maxim  "nam  onme 
crimen  ebrietas  incendit  et  detegit,'' — 
for  intoxication  enhances  and  uncov- 
ers all  crime.  And  the  other,  that 
everyone  is  presumed  to  intend  the 
natural  consequences  of  his  acta. 
When  the  courts  attempt  to  apply 
these  maxims  to  concrete  cases,  how- 
ever, especially  when  the  appellate 
courts  are  dealing  with  instructions 
which  have  been  given  by  the  trial 
courts  to  the  juries,  the  maxims  are 
not  always  consistently  followed.  As 
will  be  seen,  by  the  early  common  law 
the  fact  of  intoxication  had  little  or  no 
bearing  on  the  question  of  the  guilt 
of  one  accused  of  murder.  The  ques- 
tion of  his  guilt  or  innocence  was 
judged  solely  on  the  facts,  the  same 
as  in  case  of  a  sober  man.  That  seems 
to  be  the  only  logical  way  to  treat  the 
question.  But  the  courts  have  grad- 
ually made  exceptions  to  the  general 
rule,  and  have  involved  themselves  in 


many  metaphysical  difficulties  in  so 
doing.  One  reading  the  cases  in 
which  intoxication  has  been  set  up  in 
partial  justification  for  murder  is  im- 
pressed with  the  fact  that,  in  most 
cases,  there  is  little  difference  in  the 
murder  committeid  by  a  drunken  man 
or  by  a  sober  man.  There  is  almost 
always  present  a  desire  for  vengeance 
against  the  victim,  threats,  securing 
the  weapon,  seeking  the  victim,  and 
killing  him.  In  case  of  a  sober  man, 
who  is  presumed  to  intend  the  conse- 
quences of  his  acts,  this  constitutes 
murder.  The  drunken  man  performs 
precisely  the  same  acts  that  the  sober 
one  does,  but  since  murder  has  been 
divided  into  degrees,  the  courts,  in- 
stead of  permitting  the  juries  to  de- 
cide on  the  facts  as  they  exist,  place 
upon  them  the  impossible  test  of  de- 
termining the  mental  state  of  the  ac- 
cused at  the  time  of  committing  the 
crime.  If  his  acts  are  judged  as  are 
those  of  men  generally,  he  is  guilty  of 
murder;  but  if  the  jury  begin  to  specu- 
late as  to  his  mental  state,  it  is  im- 
possible for  them  to  determine  wheth- 
er he  was  guilty  or  not.  In  other 
words,  the  courts  have 'set  up  an  im- 
practicable test.  The  remarkable  re- 
sult is,  however,  that  in  most  cases 
the  juries  reach  a  correct  conclusion, 
but  the  case  is  reversed  because  of 
some  inaccuracy  in  defining  just  what 
mental  state  the  accused  must  be  in 
when  he  does  the  deed.  With  respect 
to  liability  for  murder,  the  law  treats 
alike  the  men  of  high  intellectual  and 
moral  power,  with  animal  passions  un- 
der full  control,  and  the  man  of  low 
mental,  no  moral,  power,  and  governed 
entirely  by  his  impulses  and  passions. 
The  effect  of  alcohol  is  to  transform 
the  former  into  the  latter.  Why,  then, 
should  a  different  rule  apply  to  him 
in  the  two  conditions?  Theoretically, 
it  does  not,  but,  as  will  be  seen  from 
the  decisions,  in  practice  it  frequently 
does.  A  typical  case  is  that  a  man's 
wife  leaves  him;  he  majces  threats 
against  her;  procures  a  deadly  weap- 
on ;  seeks  her  out  and  kills  her.  If  he 
is  sober,  he  is  guilty  of  murder  in  the 
first  degree.  If  he  is  under  the  in- 
fluence of  alcohol,  the  court  does  nM 
permit  the  jury  to  decide  on-  the  facts 
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as  above  stated,  whieh  show  all  the 
steps  necessary  to  constitute  flrst*de- 
gree  murder,  but  requires  ttiem  to 
speculate  as  to  whether  or  not  he  had 
mentality  enough  knowingly  to  do  the 
acts  which  he  did,  with  nothing  to 
guide  them  except  evidc^nce  that  he 
was  intoxicated.  It  is  submitted  that 
this  speculation  has  no  place  in  the 
law;  that,  in  a  chain  of  events  such  as 
stated  above,  he  has  mind  enough  to 
know  what  he  is  doing,  and  that  there- 
fore the  fact  of  intoxication  should 
not  enter  into  the  problem  any  more 
than  it  did  at  common  law.  If  he  is 
not  judged  by  his  acts,  as  other  men 
are,  but  by  a  speculation  as  to  his 
mental  ability,  then  intoxication  is  or 
may  be,  contrary  to  the  fundamental 
maxim,  an  excuse  or  justification  for 
the  crime. 

//.  General  pHnciplea. 

When  stating  the  general  principles 
applicable  to  the  solution  of  the  prob- 
lem, the  courts,  as  shown  by  the  fol- 
lowing excerpts,  take  the  position  that 
intoxication  should  not  be  considered 
in  determining  the  guilt  or  innocence* 
of  the  accused: 

In  United  States  v.  Cornell  (1820) 
2  Mason,  91,  Fed.  Cas.  No.  14,868, 
where  drunkenness  was  set  up  as  a 
defense  to  homicide,  Mr.  Justice  Story 
said:  This  is  the  first  time  that  I' 
ever  remember  it  to  have  been. con- 
tended that  the  commission  of  one 
crime  was  an  excuse  for  another. 
Drunkenness  is  a  gross  vice,  and,  in 
the  contemplation  of  some  of  our  laws, 
is  a  crime;  and  I  learned  in  my  ear- 
liest studies  that,  so  far  from  being  in 
law  an  excuse  for  murder,  it  is  rather 
an  aggravation  of  its  malignity. 

In  Evers  v.  State  (1892)  81  Tex. 
Grim.  Rep.  818,  18  L.R.A.  421,  37  Am. 
St.  Rep.  811,  20  S.  W.  744,  it  is  said: 
"It  is  certainly  difficult  for  an  ordi- 
nary mind  to  understand  how  drunk- 
enness is  admissible  to  shed  light  on 
the  mental  status  of  the  offender,  and 
yet  not  mitigate  his  offense;  how  it 
may  be  a  circumstance  to  be  consid- 
ered by  the  jury  in  determining  the 
intent,  and  yet  not  be  an  excuse  for 
crime,  if  taken  into  consideration  at 
alL    It  is  claimed  there  is  no  incon- 


sistency, because  intoxication  simply 
goes  to  show  that  no  crime  has  been 
committed.  It  would  certainly  seem 
that,  if  no  crime  had  been  committed,, 
it  is  immaterial  whether  defendant 
was  drunk  or  sober.  If  all  the  facts 
in  the  case  except  the  drunkenness 
show  a'  crime  was  committed,  yet  the* 
element  of  drunkenness  changes  the 
nature  of  the  offense,  and  makes  it 
nothing,  then  it  must  certainly  excuse 
the  crime.  It  unquestionably  over- 
turns the  common-law  doctrine;  and 
the  naked  proposition,  devested  of  its 
metaphysical  distinctions  and  fine- 
spun  explanations,  is  boldly  asserted, 
that  drunkenness  can  avoid  moral  and 
legal  responsibility  for  crime." 

The  fact  that  the  slayer  was  intoxi- 
cated does  not  indicate  that  the  homi- 
cide was  not  done  in  a  cool  and  de- 
liberate manner.  A  drunken  person 
can  commit  the  crime  of  murder  with 
as  much  deliberation  and  in  as  heart- 
less and  cruel  a  manner  as  the  most 
sober  man.  The  simple  fact  of  in- 
toxication has  never  been  held  to  exon- 
erate from  crime,  nor  even  to  mitigate 
it,  nor  to  become  evidence  favorable 
to  the  party  accused,  if  the  other  facts 
show  coolness  and  deliberation.  In- 
toxication, which  is  a  wrong  in  and  of 
itself,  has  never  been  held  to  have  the 
effect  of  being  an  excusing  cause  for 
another  and  greater  wrong.  Ex  parte 
Evers  (1891)  29  Tex.  App.  639,  16  S. 
W.  343. 

In  People  v.  Rogers  (1858)  18  N.  Y. 
9,  72  Am.  Dec.  484,  where  it  appeared 
that  an  intoxicated  person,  after  jos- 
tling a  lady  in  passing  her  on  the  street. 
had  some  words  with  her  escort,  and 
then  turned  and  stabbed  him  to  death,, 
the  court  held  that  the  intoxication 
was  no  extenuation  of  the  crime,  say- 
ing: 'There  is,  in  truth,  no  injustice 
in  holding  a  person  responsible  for 
his  acts  committed  in  a  state  of  volun- 
tary intoxication.  It  is  a  duty  which 
everyone  owes  to  his  fellow  men  and  to 
society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  it 
lies  in  his  own  power,  the  inestimable 
gift  of  reason.  If  it  is  perverted  or 
destroyed  by  fixed  disease,  though 
brought  on  by  his  own  vices,  the  law 
holds  him  not  accountable.    But  if  by 


S64 


AMERICAN  LAW  BEIPORTS,  ANNOTATED.  [12  AJi.B. 


a  voluntary  act  he  temporarily  casts  - 
off  the  restraints  of  reason  and  con- 
science, no  wrong  is  done  him  if  he 
is  considered  answerable  for  any  in- 
jury which  in  that  state  he  may  do  to 
others  or  to  society." 

In  Comwell  v.  State  (1827)  Mart. 
&  Y.  (Tmn.)  147,  it  is  held  that 
drunkenness  does  not  excuse  unless  it 
has  resulted  in  a  fixed  madness.  The 
court  says:  "A  contrary  doctrine 
ought  to  be  frowned  out  of  circulation, 
if  it  has  obtained  it,  by  every  friend 
to  virtue,  peace,  quietness,  and  good 
government.  The  history  of  criminals 
and  criminal  trials  shows  that  he  who 
has  not  learned  betimes  to  restrain 
the  evil  inclinations  of  our  nature, — 
envy,  malice,  revenge,  and  their  kin- 
dred passions, — but  has  a  sufficiency 
of  moral  sense  left  to  deter  him  from 
the  commission  of  enormity  while 
sober,  will  often  'screw  his  courage  to 
the  sticking  point'  by  the  free  use  of 
ardent  spirits,  and,  thus  made  able 
to  silence  the  twinges  of  his  con- 
science, will  voluntarily  imitate  the 
demon.  But  let  courts  once  approve 
the  doctrine  now  contended  for,  and 
it  will  not  be  resorted  to  as  a  plea  by 
persons  of  this  description  alone,  but 
even  the  cold-blooded,  calculating  as- 
sassin will  never  be  a  sober  homicide; 
he  will  always  exhibit  himself  at  the 
bar  of  a  court  of  justice  as  a  specimen. 
of  insanity  produced  by  drunkenness. 
And  thus  this  degrading  and  disgrace 
ful  yet  too  common  vice,  instead  of 
being  hunted  from  society  as  the  Kane 
of  good  morals  and  social  and  domestic 
happiness,  will  be  converted  into  a. 
shield  to  protect  from  punishment  the 
worst  of  crimes." 

If  accused  was  conscious  of  and  un- 
derstood what  was  done  and  said  by 
himself  and  others  present  at  the  time 
of  the  killing,  so  as  to  give  an  intelli- 
gent and  true  account  of  it  at  the  trials 
he  is  responsible  for  his  condition. 
Territory  v.  Franklin  (1882)  2  N.  M, 
307. 

Most  of  the  premeditated  murders 
are  conunitted  under  the  stimulus  of 
liquor.  When  the  guilty  purpose  is  • 
first  sedately  conceived  most  men  fort- 
ify themselves  for  the  scene  of  blood 
by   the   use   of   intoxicating   drinksi 


State  V.  Hundley  (1870)  46  MOb,  414 

The  effect  of  drunkenness  upon  tiie 
mind  and  upon  men's  actions  when  un- 
der the  full  influence  of  liquor  are 
facts  known  to  everyone,  and  it  is  aa 
much  the  duty  of  men  to  abstain  from 
placing  themselves  in  a  condition  from 
which  no  such  danger  to  others  is  to 
be  apprehended  as  it  is  for  men  to 
abstain  from  firing  into  a  crowd,  or 
doing  any  other  act  likely  to  be  at- 
tended with  dangerous  or  fatal  conse- 
quences. State  V.  Kraemer  (1897)  -49 
La.  Ann.  766,  62  AnL  St.  Rep.  66i  22 
So.  254. 

In  State  v.  Yarborough  (1888)  89 
Kan.  597,  18  Pac.  474,  where  the  con- 
tention in  favor  of  acquittal  was  that, 
when  accused  drank  only  a  little,  he 
would  be  vicious  and  ungovernable, 
while  at  other  times  he  was  most  ami- 
able, the  court  likens  the  case  to  that 
of  Dr.  Jekyll  and  Mr.  Hyde,  and  stated 
that  if  he  voluntarily  stripped  himself 
of  all  these  balancing  instincts  by 
which  even  the  worst  of  us  conllnaeB 
to  walk  with  some  degree  of  steadiness 
among  temptations,  he  could  not  plead 
his  infirmity  in  defense  of  his  act. 

Where  a  man,  after  a  drunken  frolic, 
without  apparent  cause,  shot  and 
killed  his  wife,  the  court  said  that  if 
the  shooting  was  at  her,  the  drunken- 
ness of  the  prisoner  cannot  help  him. 
*Who  can  account  for  the  acts  ol  a 
drunken  man?  He  often  gets  furious 
at  a  trifie  and  on  the  instant,  and  <taat 
with  his  best  friends;  and  it  is  just- as 
probable,  nay,  more  probable,  that,  fer 
some  slight  opposition  to  his  wishes, 
his  drunken  passions  were  aroused, 
and  he  killed  her  in*  his  anger.  If  this 
be  so,  he  is  guilty  in  law.  His  drunk- 
enness does  not  excuse  him.  Society 
cannot  afford  to  permit  such  a  defense 
for  a  killing,  even  though  the  guilty 
person  is,  for  the  nonce,  practically 
insane."  Jackson  v.  State  (1874)  53 
Ga.  198. 

The  want  of  will  and  conscience  to 
do  right  will  not  constitute  am  exeuae 
for  the  commission  of  crime  where  it 
is  the  result  of  a  long  and  protracted 
course  of  wrongdoing,  such  as  indvl- 
gence  in  intoxicating  liquor*  The  re^ 
sponsibility  depends  upon  tiie. posses-* 
sion  of  will,-N-iiot  th«  power  on^er  it 
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A  creature  made  responsible  by  God 
never  loses  his  responsibility  save  by 
some  sort  of  insanity.  Choice  v.  State 
(1860)  31  6a.  424. 

In  Shannahan  v.  Com.  (1871)  8 
Bush  (Ky.)  463,  8  Am.  Rep.  465,  the 
court  says  that  while  it  sanctions  the 
modification  of  the  common-law  rule 
to  the  effect  that  intoxication  should 
not  be  held  to  aggravate  the  offense, 
yet  it  is  satisfied  that  neither  the  in- 
terests of  society  nor  the  wisdom  and 
justice  of  the  law  require  or  author- 
ize the  judicial  tribunals  of  the  coun- 
try to  establish  the  legal  principle  that 
the  violation  of  one  law,  resulting  in 
inflaming  and  exciting  the  worst  pas- 
sions of  men,  should  be  deemed  a  suf- 
ficient cause  for  mitigating  the  pun- 
ishments to  be  inflicted  upon  those 
who  commit  great  crimes.  "The  rec- 
ognition of  such  a  rule  of  law  is  but 
an  invitation  to  men  of  reckless  habits 
to  commit  crime ;  and  while  their  pun- 
ishment is  by  incarceration  only  in  the 
state  prison  for  a  few  years,  the  sober 
man,  whose  cause  for  revenge  and  the 
desire  to  take  human  life  therefor  are 
kept  within  his  own  breast,  for  the 
commission  of  a  like  offense,  is  made 
to  suffer  death.  There  is  no  reason  or 
philosophy  in  a  law  that  would  hang 
the  sober  man  for  murder,  and  lessen 
the  punishment  of  the  man  intoxicated 
for  the  same  offense,  because  the  lat- 
ter had  voluntarily  placed  himself  in 
a  condition  by  which  he  is  induced  to 
take  human  life/' 

Punishment  of  crime  rests  upon  the 
theory  that  the  criminal  not  only  has 
possession  of  his  will,  but  of  the  pow- 
er to  control  it.  It  is  upon  this  fact 
that  human  responsibility  must  rest. 
The  drunkard  does  not  lose  the  power 
to  control  his  will  unless  unconscious, 
but  he  does  lose  the  desire  to  do  so. 
So  all  criminals  become  such  because 
they  lose  the  desire  to  control  their 
will;  hence  the  necessity  for  the 
strong  arm  of  the  law  to  supply  that 
missing  incentive  for  good  behavior 
which  was  lost  by  vicious  indulgence. 
Evers  v.  State  (1892)  31  Tex.  Crim. 
Rep.  818,  18  L.R.A.  421,  37  Am.  St. 
Rep.  811,  20  S.  W.  744. 

If  the  matter  of  intoxication  is  to  be 
considered  at  all,  it  is  only  as  affect- 
12  A.L.R.— 66. 


ing  the  question  of  intention  and  pre- 
meditation required  to  consl^itute  the 
crime  of  murder.  Voluntary  intoxica- 
tion is  never  an  excuse  or  palliation 
for  crime.  It  would  be  subversive  of 
all  law  and  all  morality  if  the  com- 
mission of  one  vice  or  crime  should  be 
permitted  to  operate  as  an  excuse  or 
palliation  for  another  crime.  Harris 
V.  United  States  (1896)  8  App.  D.  C. 
20,  36  L.R.A.  465.  The  court  says  the 
habit  of  intoxication  may  be  a  disease, 
but  voluntary  intoxication  is  a  vice; 
and  if  it  leads  to  criminal  action  it  is 
a  crime.  When  the  result  of  any  spe- 
cific course  of  conduct,  such  as  the 
indulgence  in  intoxicating  liquors  in 
excess,  is  actually  such  as  easily  and 
naturally  to  lead  to  the  commission  of 
crime,  society  can  only  be  safe  in 
rigidly  holding  the  author  of  such 
conduct  to  accountability  for  its  usual 
consequences.  These  are  elementary 
principles  of  law,  but  they  seem  to  be 
ignored  in  those  judicial  decisions  and 
by  those  text-writers  who  would  re- 
duce the  grade  of  crime,  or  relieve  en- 
tirely from  responsibility  for  it  those 
who  have  committed  it  while,  in  a  state 
of  voluntary  intoxication. 

Voluntary  intoxication  furnishes  no 
excuse  or  palliation  for  an  offense  of 
which  the  intent  is  a  necessary  in- 
gredient, unless  it  produces  a  state  of 
mind  which  incapacitates  the  person 
from  forming  or  entertaining  a  spe- 
cific intent.  Gilmer  v.  State  (1913) 
181  Ala.  23,  61  So.  377. 

If  the  inebriate's  memory  was  not 
, impaired,  or  his  judgment  perverted; 
if  his  physical  senses,  and  especially 
his  sight  and  hearing,  have  not  be- 
come enfeebled  or  distorted;  if  he 
walks  with  a  firm,  elastic  step;  if  he 
can  distinguish  friend  from  foe,  and 
knows  the  difference  between  right 
and  wrong, — ^then  he  retains>  mind 
enough  to  plan  and  execute  a  murder. 
Casat  V.  State  (1883)  40  Ark.  511. 

In  State  v.  Johnson  (1874)  41  Conn. 
584,  the  court  denied  an  instruction 
that,  if  accused  was  in  such  a  condi- 
tion of  intoxication  as  to  be  unable  to 
form  a  deliberate  and  premeditated 
purpose  to  kill  any  person,  and  was  at 
the  same  time  unconscious  of  the  char- 
acter and  consequences  of  his  acts^ 
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provided  he  had  no  deliberate  and  pre- 
meditated purpose  to  kill  any  person 
prior  to  his  being  intoxicated,  then  he 
cannot  be  convicted  of  any  crime  high- 
er than  manslaughter.  The  appellate 
court,  in  commenting  on  this,  says: 
This  request  contemplates  a  condition 
of  mind  and  body  in  which  it  would  be 
difficult  to  do  any  criminal  act.  The 
mind  would  be  incapable  of  forming 
a  criminal  intent,  and  if  it  was  in  that 
condition,  the  physical  organs  would 
ordinarily  be  powerless  to  do  any 
harm. 

Whoever  has  mind  enough  to  form  a 
simple  intention  to  kill  another  human 
being  has  mind  enough  to  have  malice 
and  to  furnish  the  mental  constituents 
of  murder.  Jones  v.  State  (1860)  29 
Ga.  594. 

But  in  Jones  v.  Com.  (1874)  76  Pa. 
403,  1  Am.  Crim.  Rep.  262,  it  is  said: 
"Want  of  intelligence,  therefore,  is 
not  the  only  defect  to  moderate  the 
degree  of  offense;  but,  with  intel- 
ligence, there  may  be  an  absence  of 
power  to  determine  properly  the  true 
nature  and  character  of  the  act,  its 
effect  upon  the  subject,  and  the  true 
responsibility  of  the  actor, — a  power 
necessary  to  control  the  impulses  of 
the  mind,  and  prevent  the  execution  of 
the  thought  which  possesses  it.  In 
other  words,  it  is  the  absence  of  that 
self-determining  power  which,  in  a 
sane  mind,  renders  it  conscious  of  the 
real  nature  of  its  own  purposes,  and 
capable  of  resisting  wrong  impulses. 
When  this  self-governing  power  is 
wanting,  whether  it  is  caused  by  in- 
sanity, gross  intoxication,  or  other 
controlling  influence,  it  cannot  be  said 
truthfully  that  the  mind  is  fully  con- 
scious of  its  own  purposes,  and  de- 
liberates or  premeditates  in  the  sense 
of  the  act  describing  murder  in  the 
first  degree." 

The  court  cannot  single  out  the  fact 
of  intoxication  in  charging  the  jury, 
and  comment  upon  its  importance. 
People  V.  Kemmler  (1890)  119  N.  Y. 
580,  24  N.  E,  9. 

The  general  question  of  where  lies 
the  burden  of  proof  upon  the  question 
of  intoxication  and  its  effects  is  not 
within  the  scope  of  this  annotation, 
but  attention  is  called  to  the  cases  of 


State  V.  Davis  (1902)  52  W.  Va,  224, 
48  S.  E.  99,  and  State  v.  Hill  (1894) 
46  La.  Ann.  28,  49  Am.  St.  Rep.  816, 
14  So.  294,  as  holding  that  the  accused 
must  establish  his  special  defense  of 
inability  to  perpetrate  malicious  homi- 
cide. 

While  there  are  expressions  of  the 
common-law  writers  that  intoxication 
aggravates  the  crime,  the  American 
authorities  hold  that  drunkenness  does 
not  aggravate  the  killing  into  a  high- 
er degree  of  crime  than  it  would  have 
been  had  it  been  committed  by  a  sober 
man.  Mclntyre  v.  People  (1865)  38 
111.  514. 

But  although  it  neither  aggravates 
nor  excuses  the  offense,  it  is  a  fact 
which  may  affect  both  the  physical 
and  mental  condition,  and  may  be  es- 
sential in  determining  the  nature  and 
character  of  the  acts  of  accused,  as 
well  as  the  purpose  and  intent  with 
which  they  are  done.  Ferrell  v.  State 
(1875)  43  Tex.  508. 

///.  ComtnoU'law  rule. 

As  shown  by  Director  of  Pxjbuc 
PROSBCunoNS  V.  Beard  (reported  here- 
with) ante,  846,  the  common-law  rule 
was  that  intoxication  was  rather  an 
aggravation  than  an  excuse  for  homi- 
cide. 

In  Reniger  v.  Fogassa  (1550)  1 
Plowd.  1,  75  Eng.  Reprint,  1,  which 
was  a  case  of  forfeiture  for  nonpay- 
ment of  duty  on  goods  which  had  been 
thrown  into  the  sea  and  landed,  be- 
cause of  stress  of  weather  and  danger 
to  the  ship,  Pollard,  Sergeant,  in  argu- 
ing against  the  forfeiture,  stated  that 
involuntary  ignorance  of  law  excuses, 
but  voluntary  ignorance  does  not,  and 
illustrates  his  argument  by  saying: 
'If  a  person  that  is  drunk  kills  an- 
other, this  shall  be  felony,  and  he 
shall  be  hanged  for  it,  and  yet  he  did 
it  through  ignorance,  for  when  he  was 
drunk  he  had  no  understanding  nor 
memory;  but  inasmuch  as  that  ignor- 
ance was  occasioned  by  his  own  act 
and  folly,  and  he  might  have  avoided 
it,  he  shall  not  be  privileged  thereby. 
And  Aristotle  says  that  such  a  man 
deserves  double  punishment,  because 
he  has  doubly  offended;  viz.,  in  being 
drunk,  to  the  evil  example  of  others. 
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and  in  committing  the  crime  of  homi- 
cide." 

2  Co.  Litt.  247 A,  states  that  a  drunk- 
ard hath  no  privilege  thereby,  but 
what  ill  or  hurt  soever  he  doth,  his 
drunkenness  doth  aggravate  it. 

And  Lord  Hale  says  that  by  the  laws 
of  England  a  drunken  person  shall 
have  no  privilege  by  this  voluntary 
condition  of  madness,  but  shall  have 
the  same  judgment  as  if  he  were  in 
his  right  senses.    1  Hale,  P.  C.  32. 

Intoxication  cannot  be  considered  in 
determining  the  character  of  the  crime 
committed.  Lanckton  v.  United  States 
(1901)  18  App.  D.  C.  869. 

In  Tucker  v.  United  States  (1894) 
151  U.  S.  164,  38  L.  ed.  112,  14  Sup. 
Ct.  Rep.  299,  the  court,  in  considering 
requested  instructions,  and  holding 
that  those  given  were  as  favorable  to 
accused  as  those  asked,  said:  By  the 
common  law  neither  deliberate  pre- 
meditation nor  express  malice  or  in- 
tent to  kill  is  required  to  make  un- 
lawful homicide  murder,  but  malice 
may  be  implied  from  the  use  of  a  dead- 
ly weapon,  or  from  other  sufficient 
facts. 

But  exceptions  and  qualifications 
gradually  crept  into  the  law  until  now, 
as  shown  in  Directtor  of  Public  Pbose- 
cunoNS  V.  Beabd  (reported  herewith) 
ante,  846,  intoxication  may  be  taken 
into  account  on  the  question  of  ability 
to  form  the  necessary  intent. 

The  earliest  case  which  sanctioned  a 
modification  seems  to  have  been  Rex  v. 
Grindley  (1819)  1  Russell,  Crimes 
(Eng.)  6th  ed.  p.  144,  where,  upon  a 
charge  of  murder,  the  material  ques- 
tion was  whether  an  act  was  premedi- 
tated or  done  only  with  sudden  heat 
and  impulse.  The  fact  of  the  person 
being  intoxicated  was  held  by  Holroyd, 
J.,  to  be  a  circumstance  proper  to  be 
taken  into  consideration. 

But  where  a  soldier,  being  refused 
beer  in  a  public  house  from  which  he 
had  been  expelled  the  evening  before 
because  drunk,  stabbed  the  mistress 
of  the  house  to  death,  the  court  said 
the  rule  laid  down  in  Rex  v.  Grindley 
was  not  law.  There  would  be  no  safe- 
ty for  human  life  if  it  were  to  be  con- 
sidered as  law.  Rex  v.  Carroll  (1835) 
7  Car.  &  P.  (Bng.)  145. 


In  Pearson's  Case  (1835)  2  Lewin, 
C.  C.  (Eng.)  144,  where  accused,  in  a 
fit  of  drunkenness,  beat  his  wife  to 
death  with  a  rake  handle.  Park,  J.,  in- 
structed the  jury  that  voluntary 
drunkenness  is  no  excuse  for  crime, 
but  it  may  be  taken  into  consideration 
to  explain  the  probal^ility  of  a  person's 
intention  in  a  case  of  violence  com- 
mitted on  sudden  provocation. 

In  Rex  V.  Thomas  (1837)  7  Car.  & 
P.  (Eng.)  817,  which  was  a  case  of 
stabbing  which  did  not  produce  death, 
Parke,  B.,  instructed  the  jury  that  if 
a  man  makes  himself  voluntarily 
drunk,  it  is  no  excuse  for  any  crime  he 
may  commit  whilst  he  is  so.  He  must 
take  the  consequences  of  his  own  volun- 
tary act  or  most  crimes  would  other- 
wise go  unpunished.  But  drunkenness 
may  be  taken  into  consideration  in 
cases  where  what  the  law  deems  suf- 
ficient provocation  has  been  given,  be- 
cause the  question  in  such  cases  is 
whether  the  fatal  act  is  to  be  attrib- 
uted to  the  passion  of  anger  excited 
by  the  provocation,  and  that  passion 
is  more  easily  excitable  in  a  person 
when  in  a  state  of  intoxication  than 
when  he  is  sober. 

In  Reg.  V.  Monkhouse  (1849)  4  Cox, 
C.  C.  (Eng.)  55,  which  was  a  prose- 
cution for  wounding  with  intent  to 
murder,  the  court  says  what  one  in- 
tends can  only  be  judged  by  what  he 
says  and  does,  and  if  he  says  nothing, 
then  his  acts  alone  must  guide  you  in 
your  decision.  If  an  intoxicated  per- 
son puts  a  pistol  to  another's  head  and 
fires  it,  the  question  is  whether  he  was 
rendered,  by  intoxication,  entirely  in- 
capable of  forming  an  intent  to  kill. 
Drunkenness  is  of  no  avail  unless  the 
intoxication  was  such  as  to  prevent  his 
restraining  himself  from  committing 
the  act  in  question,  or  unless  it  took 
away  from  him  the  power  of  forming 
any  specific  intention.  Such  a  state  of 
drunkenness  may,  no  doubt,  exist. 

In  Reg.  V.  Doherty  (1887)  16  Cox, 
C.  C.  (Eng.)  306,  Mr.  Justice  Stephen 
instructed  the  jury  that  "although  you 
cannot  take  drunkenness  as  any  excuse 
for  crime,  yet,  when  the  crime  is  such 
that  the  intention  of  the  party  com- 
mitting it  is  one  of  its  constituent  ele- 
ments, you  may  look  at  the  fact  that 
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a  man  was  in  drink  in  considering 
whether  he  formed  the  intention  nec- 
essary to  constitute  the  crime.  If  a 
sober  man  takes  a  pistol,  or  a  knife, 
and  strikes  or  shoots  at  someone  else, 
the  inference  is  that  he  intended  to 
strike  or  shoot  him,  with  the  object  of 
doing  him  grievous  bodily  harm.  If, 
however,  a  man  acting  in  that  way 
was  drunk,  you  have  to  consider  the 
effect  of  his  drunkenness  upon  his  in- 
tention. In  such  cases  a  distinction 
of  vital  importance  occurs,  to  which 
it  is  necessary  to  point.  A  drunken 
man  may  form  an  intention  to  kill  an- 
other, or  to  do  grievous  bodily  harm 
to  him,  or  he  may  not;  but  if  he  did 
form  that  intention,  although  a  drunk- 
en intention,  he  is  just  as  much  guilty 
of  murder  as  if  he  had  been  sober. 
...  If,  gentlemen,  you  conclude  that 
Doherty  took  the  life  of  Graham  by  a 
pistol  shot  fired  at  him  with  intent  to 
do  grievous  bodily  harm,  he  would  be 
guilty  of  murder  even  though  he  were 
drunk;  but  if  his  drunkenness  pre- 
vented his  forming  such  an  intention, 
he  would  be  guilty  of  manslaughter, 
and  not  murder,  though  such  an  act  in 
a  sober  man  would  prove  an  intention 
to  do  grievous  bodily  harm." 

In  Rex  V.  Meade  [1909]  1  K.  B. 
(Eng.)  895,  78  L.  J.  K.  B.  N.  S.  476, 
73  J.  P.  239,  25  Times  L.  R.  359,  53 
Sol.  Jo.  378,  where  accused  struck  a 
woman  with  a  broom  stick,  and  then 
hit  her  with  his  fist,  causing  a  rupture 
which  killed  her,  he  was  found  guilty 
of  murder  under  an  instruction  that 
everyone  is  presumed  to  know  the 
consequences  of  his  acts.  Where  it 
is  part  of  the  essence  of  a  crime  that 
a  particular  motive  shall  exist  in  the 
mind  of  the  man  who  does  the  act,  the 
law  declares  thus, — ^that  jf  the  mind 
at  the  time  is  so  obscure  by  drink  that 
the  reason  is  dethroned,  and  the  mind 
is  incapable,  therefore,  of  forming 
that  intent,  it  justifies  the  reduc- 
tion of  the  charge  from  murder  to 
manslaughter.  Accused  appealed  up- 
on the  contention  that,  under  this 
charge,  in  order  to  acquit  the  prison- 
er of  murder,  it  was  necessary  to  find 
that  he  was  mad  through  drunkenness 
at  the  time  he  committed  the  crime. 
The  question  ought  to  have  been  left 


to  the  jury  whether  the  prisoner  had 
in  fact  no  intention  of  doing  grievous 
bodily  harm,  as  well  as  whether  he 
was  incapable  of  forming  the  inten- 
tion. The  appellate  court,  althous^h 
dismissing  the  appeal,  said  that  the 
early  doctrine  is  not  now  in  accord- 
ance with  the  law.  But  the  court  said 
if  the  accused  did  the  things  with 
which  he  was  charged,  and  intended 
to  infiict  serious  injury  on  the  woman, 
he  was  guilty  of  murder.  And  it 
stated  the  rule  as  follows:  The  rule 
that  a  man  is  taken  to  intend  the  natu- 
ral consequences  of  his  acts  may  be 
rebutted  in  case  of  a  man  who  is 
drunk,  by  showing  his  mind  to  have 
been  so  affected  by  the  drink  that  he 
was  incapable  of  knowing  that  what 
he  was  doing  was  dangerous;  i.  e., 
likely  to  inflict  serious  injury.  The 
case  is  now  limited,  however,  by  Di- 
rector OP  Public  Prosecutions  v. 
Beard  (reported  herewith)  ante,  816. 

In  Evers  v.  State  (1892)  31  Tex. 
Crim.  Rep.  327,  18  L.R.A.  421,  37  Am. 
St.  Rep.  811,  20  S.  W.  744,  it  is  said 
that  there  had  been  no  change  in  the 
common-law  doctrine  in  England  or 
America,  as  late  as  1835.  "During  the 
past  sixty  years  there  has  been  a  per- 
sistent, and  in  the  English  and  many 
of  the  American  courts  a  successful, 
effort  to  ingraft  upon  the  common-law 
doctrine  the  proposition  that  drunken- 
ness ought  to  be  admitted  in  evidence, 
not  to  excuse,  justify,  or  mitigate  the 
crime,  but  simply  to  throw  light  upon 
the  mental  status. of  the  offender,  to 
enable  the  jury  to  find  out  what  crime 
had  been  committed;  or  rather,  by 
proving  the  absence  of  the  necessary 
constituents  of  the  crime  (such  as 
malice,  premeditation,  intent,  etc.), 
to  show  that  no  crime  was  committed.*' 

"We  think  we  are  fully  authorized 
under  the  authorities  to  say  that 
drunkenness  is  no  excuse  for  crime; 
at  common  law  the  implied  malice 
from  .  his  act  would  doom  him  to 
the  scaffold,  although  he  was  too 
drunk,  when  he  committed  the  deed, 
to  harbor  express  malice.  Now  the 
only  change  made  in  the  stringent  rule 
of  the  common  law  is,  that  where,  un- 
der a  statute,  in  order  to  constitute 
murder  in  the  first  degree,  deliberation 
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and  premeditation  are  required,  upon 
the  question  of  whether  there  was,  on 
the  part  of  the  prisoner,  deliberation 
and  premeditation,  the  jury  may  con- 
sider the  fact  that  he  was  intoxicated 
at  the  time  of  the  killing."  State  v. 
Robinson  (1882)  20  W.  Va.  713,  43 
Am.  Rep.  799. 

/F.  Intoxication    is    no    juntifleation    for 

honiivide. 

The  decisions  are  uniform  to  the 
effect  that  intoxication  is  no  defense 
to  a  prosecution  for  homicide.  As  will 
be  seen  in  subsequent  subdivisions,  it 
may  affect  the  degree  of  the  crime  or 
the  measure  of  punishment,  but  it  can 
never  avail  to  secure  an  acquittal. 

Alabama.~State  v.  Bullock   (1848) 

13  Ala.  413;  Tidwell  v.  State  (1881)  70 
Ala.  38;  Ford  v.  State  (1882)  71  Ala. 
385;  Cleveland  v.  State  (1888)  86  Ala. 
1,  5  So.  426;  Laws  v.  State  (1905)  144 
Ala.  118,  42  So.  40;  Crawford  v.  State 
(1912)  3  Ala.  App.  1,  57  So.  393;  Con- 
will  V.  State  (1913)  8  Ala.  App.  82,  62 
So.  1006. 

Arkansas.— Byrd.  V.  State  (1905)  76 
Ark.  286,  88  S.  W.  974. 

Georgia.— Beck  v.  State  (1886)  76 
Ga.  462. 

Indiana.— Cluck  v.  State  (1872)  40 
Ind.  263;  Smurr  v.  State  (1883)  88 
Ind.  504. 

Iowa.— State  v.  Wilson  (1913)  166 
Iowa,  309,  144  N.  W.  47,  147  N.  W.  739. 

Kansas.— Zibold  V.  Reneer  (1906)  73 
Kan.  312,  85  Pac.  290. 

Kentucky.  —  Wilkerson  v.  Com. 
(1888)  88  Ky.  29,  9  S.  W.  836. 

Louisiana. — State  v.  Mullen   (1859) 

14  La.  Ann.  577;  State  v.  Coleman 
(1875)  27  La.  Ann.  691;  State  v. 
Kraemer  (1897)  49  La.  Ann.  766,  62 
Am.  St.  Rep.  664,  22  So.  254;  State  v. 
Haab  (1901)   105  La.  230,  29  So.  725. 

Minnesota.— State  v.  Gut  (1868)  13 
Minn.  361,  Gil.  315. 

Missouri  —  State  v.  Brown  (1904) 
181  Mo.  192,  79  S.  W.  1111. 

New  Jersey. — State  v.  Martin  (1881) 
4  N.  J.  L.  J.  339. 

New  York.— People  v.  Fuller  (1823) 
2  Park.  Crim.  Rep.  16;  Lanergan  v. 
People  (1863)  6  Park.  Crim.  Rep.  209, 
50  Barb.  266;  Kennejf  v.  People  (1863) 
27  How.  Pr.  202,  affirmed.  (1865)   31 


N.  Y.  330;  People  v.  Batting  (1875)  49 
How.    Pr.    392;    Flanigan    v.    People 

(1881)  86  N.  .Y.  554,  40  Am.  Rep.  566. 
North  Carolina.  —  State  v.   Potts 

(1888)  100  N.  C.  457,  6  S.  E.  657;  State 
V.  Wilson  (1889)  104  N.  C.  868,  10  S. 
E.  315;  State  v.  John  (1848)  30  N.  C. 
(8  Ired.  L.)  330,  49  Am.  Dec.  396; 
State  V.  Kale  (1899)  124  N.  C.  817,  32 
S.  E.  892. 

Pennsylvania.  —  Com.  v.  Dudash 
(1902)  204  Pa.  124,  53  Atl.  756;  Com. 
V.  Snyder  (1909)  224  Pa.  526,  73  Atl. 
910;  Com.  v.  Detweiler  (1910)  229  Pa. 
304,  78  Atl.  271;  Com.  v.  Baker  (1876) 
11  Phila.  631. 

South  Carolina.  —  State  v.  Bundy 
(1886)  24  S.  C.  439,  58  Am.  Rep.  262. 

Tenne£see.---Bennett  v.  State  (1827) 
Mart.  &  Y.  133. 

Virginia. — ^Boswell  v.  Com.  (1871) 
20  Gratt.  860;  Longley  v.  Com.  (1900) 
99  Va.  807,  37  S.  E.  339. 

West  Virginia. — State  v.   Robinson 

(1882)  20  W.  Va.  713,  43  Am.  Rep. 
799. 

A  person,  whether  he  be  an  habit- 
ual drinker  or  not,  cannot,  voluntarily, 
make  himself  so  drunk  as  to  become, 
on  that  account,  irresponsible  for  his 
conduct  during  such  drunkenness.  He 
may  be  perfectly  unconscious  of  what 
he  does,  and  yet  he  is  responsible.  He 
may  be  incapable  of  express  malice, 
but  the  law  implies  malice  in  such  a 
case  from  the  nature  of  the  instru- 
ment used,  the  absence  of  provocation, 
and  other  circumstances  under  which 
the  act  is  done.  Public  policy  and 
public  safety  imperatively  require 
that  such  should  be  the  law.  Boswell 
V.  Com.  (Va.)  supra. 

The  books  contain  but  one  rule  up- 
on this  question  from  the  earliest  time 
down  to  the  present,  and  that  is,  if  a 
person  voluntarily  becomes  drunk,  he 
shall  be  accountable  for  what  he  does 
while  in  that  condition.  This  is  for 
the  purpose  of  preventing  men  from 
becoming  drunk, — from  putting  them- 
selves in  a  condition  where  they  will 
be  like  beasts,  preying  upon  society. 
Human  safety^  human  life,  and  the 
protection  of  the  citizen,  require  this 
rule.  People  v.  Batting  (1875)  49 
How.  Pr.  (N.  Y.)  392. 
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Intoxication  was  no  defense  to  first- 
degree  murder  where  accused,  after  a 
quarrel  with  deceased,  planned  to  kill 
him,  purchased  the  pistol,  tested  it, 
and  then  went  and  shot  him.  Com.  v. 
Dudash  (Pa.)  supra. 

There  can  be  no  acquittal  because 
the  intoxication  was  carried  to  the  ex- 
tent that  it  overcame  the  capacity  to 
control  the  mind  and  will.  That  ac- 
cused has  become  the  victim  of  a  habit 
for  strong  drink,  so  as  to  overcome  his 
will  and  amount  to  a  disease,  is  no  de- 
fense if  he  is  still  able  to  distinguish 
between  right  and  wrong.  Flanigan 
V.  People  (N.  Y.)  supra. 

If  accused  had  sufficient  intelli- 
gence to  know  what  he  was  doing,  and 
that  it  was  wrong,  and  the  will  and  the 
power  to  do  it  or  not  to  do  it,  he  is,  in 
contemplation  of  law,  responsible  for 
the  act  he  has  done.  And  temporary 
derangement  of  mind,  arising  from  in- 
toxication, does  not  destroy  responsi- 
bility. State  V.  Martin  (1881)  4  N. 
J*  L.  J.  339. 

And  mere  voluntary  drunkenness, 
no  matter  how  much  it  may  excite  the 
accused  or  arouse  his  passions,  is  no 
excuse  if  he  has  mind  enough  to  pre- 
meditate the  act  and  know  its  conse- 
quences. Bradley  v.  State  (1869)  31 
Ind.  494. 

In  Missouri  the  doctrine  that,  al- 
though drunkenness  cannot  excuse  a 
crime,  yet  it  may  be  received  to  miti- 
gatei  the  offense,  is  denied ;  and  it  is 
there  held  that,  where  one  voluntarily 
becomes  intoxicated,  he  assumes  the 
responsibility  for  all  his  acts  while  in 
that  state;  and,  if  he  commits  a  homi- 
cide while  in  this  condition,  he  will 
not  be  permitted  to  show  his  condition 
in  order  either  to  excuse  or  to  miti- 
gate the  offense.  State  v.  Brown 
(1904)  181  Mo.  132,  79  S.  W.  1111. 

Since  a  man  who  intends  one  wrong 
•  and  does  another  of  the  indictable  sort 
is  punishable  even  when  the  wrong  in- 
tended would  not  be  so  if  actually 
done,  voluntary  drunkenness  supplies, 
in  ordinary  cases,  the  criminal  intent. 
Thus,  when  a  man  voluntarily  becomes 
drunk,  that  is  the  wrongful  intent; 
and  if,  while  too  far  gone  to  have  any 
further  intent,  he  does  a  wrongful  act, 
the  intent  to  drink  coalesces  with  the 


act  done  while  drunk,  and  for  this 
combination  of  act  and  intent  he  is 
liable  criminally.  It  is  therefore  a 
legal  doctrine,  applicable  in  ordinary 
cases,  that  voluntary  drunkenness  fur- 
nishes no  excuse  for  crime  committed 
under  its  influence.  It  is  so  even  when 
the  intoxication  is  so  extreme  as  to 
make  the  person  unconscious  of  what 
he  is  doing,  or  to  create  a  temporary 
insanity.  State  v.  Kraemer  (1897)  49 
La.  Ann.  766,  62  Am.  St.  Rep.  664,  22 
So.  254. 

In  State  v.  Haab  (1901)  105  La.  230, 
29  So.  725,  it  is  held  that  voluntary 
intoxication,  even  though  for  a  pro- 
longed period,  and  to  such  an  extent 
as  so  to  destroy  one's  mental  sound- 
ness as  to  render  him  incapable  of 
distinguishing  between  right  and 
wrong,  will  not  excuse  or  mitigate  the 
commission  of  a  homicide  while  in  this 
condition;  and  the  court  said  that  it 
makes  no  difference  whether  this  con- 
dition be  designated  as  "simple  drunk, 
drunk  to  stupefaction,  crazy  drunk,  or 
insane,  dementia,  or  delirium  tre- 
mens," the  temporary  character  of  his 
affection  makes  him  responsible.  "A 
state  of  disease  brought  about  by  a 
person's  own  act,  as  delirium  tremens 
caused  by  excessive  drinking,  is  no 
excuse  for  committing  a  crime,  unless 
the  disease  so  produced  is  permanent.'' 

In  State  v.  Bullock  (1848)  13  Ala. 
413,  the  court  refused  to  instruct  that 
although  drunkenness  did  not  incapaci- 
tate a  man  from  forming  a  premedi- 
tated design  of  murder,  yet  that,  as 
drunkenness  clouds  the  understanding 
and  excites  the  passion,  it  might  be 
found  evidence  of  passion  only,  and  of 
want  of  malice  and  design.  The  ap- 
pellate court,  in  approving  this  re- 
fusal, says  that  although  drunkenness 
reduces  a  man  to  a  state  of  temporary 
insanity,  it  does  not  excuse  him,  or 
palliate  his  offense  committed  in  a 
state  of  intoxication,  and  which  is  the 
immediate  result  of  it.  The  court  said 
that  while  malice  is  an  ingredient  of 
the  offense,  it  may  be  inferred  from 
the  deadly  character  of  the  weapon 
used  in  the  commission  of  the  act. 
"Would  the  legal^  presumption  deduci- 
ble  from  the  use  of  such  weapon  be 
rebutted  by  the  fact  that  the  party 
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was  intoxicated?  Suppose  the  pris- 
oner, in  a  state  of  intoxication,  with  a 
large  knife,  such  as  was  calculated  to 
produce  death,  had,  without  provoca- 
tion, assaulted  and  slain  his  victim, — 
would  it,  at  common  law,  have  been  a 
sufBcient  plea  to  an  indictment  for 
murder,  that  he  was  drunk?  If  so, 
then  drunkenness  would  excuse  the 
crime  of  murder.  But  we  have  seen 
that  it  is  no  excuse  for  crime." 

A  requested  instruction  that  if,  at 
the  time  of  the  killing,  accused  was  so 
drunk  as  to  be  incapable  of  forming 
an  intent  or  design  of  committing  mur- 
der, then  he  must  be  acquitted,  was 
held  properly  refused  in  Tidwell  v. 
State  (1881)  70  Ala.  38.  The  court 
says  drunkenness  dees  not  excuse 
crime,  but,  in  cases  of  homicide,  it  may 
be  material  in  determining  the  degree. 
But  mere  drunkenness  cannot  excuse. 

Voluntary  drunkenness  does  not  ex- 
cuse a  man  from  commission  of  a  crime 
which  does  not  involve  a  specific  in- 
tent or  malice,  regardless  of  the  na- 
ture or  character  of  his  mental  condi- 
tion as  a  result  thereof.  Therefore, 
since  manslaughter  does  not  involve  a 
3pecific  intent,  drunkenness  is  no  de- 
fense. Laws  V.  State  (1905)  144  Ala. 
118,  42  So.  40. 

Where  accused,  upon  being  request- 
ed to  cease  his  profanity  by  a  passer-by 
against  whom  accused  seemed  to  have 
a  grudge,  cursed  him  and  stated  that 
he  was  going  to  kill  him,  and  then 
proceeded  to  assault  him  to  such  an 
extent  that  he  died  from  the  effects, 
he  was  convicted  of  murder  in  the 
second  degree;  and  the  court  says  no 
specific  intent  is  necessary  to  consti- 
tute that  degree  of  murder  under  the 
statute,  and  that  the  intention  to  drink 
may  fully  supply  the  plea  of  malice 
aforethought,  so  that  if  one  volun- 
tarily becomes  too  drunk  to  know  what 
he  is  about,  and  then,  without  provo- 
cation, assaults  and  beats  another  to 
death,  he  commits  murder  the  same  as 
if  he  were  sober.  Byrd  v.  State  (1905) 
76  Ark.  286,  88  S.  W.  974. 

While  intoxication  may  be  so  severe 
as  to  reduce  murder  to  manslaughter, 
it  does  not  justify  an  acquittal.  Cleve- 
land V.  State  (1888)  86  Ala.  1,  5  So. 
426. 


Intoxication  is  no  defense  so  long 
as  the  accused  has  capacity  of  con- 
ceiving an  intelligent  design,  and  he 
will  be  presumed  to  have  intended  the 
natural  consequences  of  his  act. 
Smurr  v.  State  (1883)  88  Ind.  504. 

In  Zibold  v.  Reneer  (1906)  73  Kan. 
312,  85  Pac.  290,  which  was  an  action 
for  damages  for  fmrnishing  liquor  to 
plaintiff's  husband,  by  reason  of  which 
he  killed  a  person  and  was  convicted 
of  first-degree  murder,  it  was  contend- 
ed that  the  alleged  conviction  of  first- 
degree  murdei;  negatived  intoxication ; 
but  the  court  said:  "Intoxication  is 
not,  of  itself,  a  defense  to  a  charge  of 
murder  in  the  first  degree.  It  does  not 
follow  that,  because  a.  man  is  intoxi- 
cated, his  mind  is  necessarily  so  en- 
feebled thereby  that  he  is  incapable  of 
deliberating  or  forming  a  purpose. 
One  may  be  intoxicated  and  entertain 
and  act  from  malice ;  he  may  be  intoxi- 
cated and  entertain  a  determination  to 
commit  murder;  indeed,  the  intoxica- 
tion may  suggest  the  murderous 
thought.  For  a  person  to  be  too  drunk 
to  entertain  an  intent  to  kill,  it  would 
seem  that  he  would  have  to  be  too 
drunk  to  entertain  an  intent  to  shoot.'' 

Where  the  only  defense  is  voluntary 
drunkenness,  it  is  not  error  to  refuse 
an  instruction  to  acquit  if  the  jury 
believe  that,  when  accused  did  the 
killing,  he  was  laboring  under  such  a 
defect  of  reason  as  not  to  know  the 
nature  of  his  act,  or  to  know  right 
from  wrong,  or  had  not  sufficient  will 
power  to  control  himself.  Wilkerson 
v.  Com.  (1888)  88  Ky.  29,  9  S.  W.  836. 

One  under  the  influence  of  liquor  is 
responsible  if,  at  the  time  of  the  homi- 
cidal act,  he  was  in  a  state  of  mind  to 
comprehend  his  relation  to  others,  the 
nature  and  criminal  character  of  his 
act,  and  was  conscious  that  he  was 
doing  wrong.  State  v.  Potts  (1888) 
100  N.  C.  457,  6  S.  E.  657. 

Voluntarily  contracted  madness  by 
drunkenness  is  no  defense  to  a  prose- 
cution for  homicide.  Bennett  v.  State 
(1827)  Mart.  &  Y.  (Tenn.)  133. 

Where  one  without  provocation  kills 
another  with  a  deadly  or  dangerous  in- 
strument, no  degree  of  intoxication 
short  of  that  which  shows  that  he  is 
entirely  incapable  of  acting  from  mo- 
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live  will  shield  him  from  conviction  of 
murder.  Kenney  v.  People  (1863)  27 
How.  Pr.  (N.  Y.)  202,  affirmed  in 
(1865)  31  N.  Y.  330. 

Intoxication  must  result  in  a  fixed 
mental  disease  of  some  continuance  or 
duration  before  it  will  have  the  effect 
to  relieve  from  responsibility  for 
crime.  Lanergan  v.  People  (1867)  50 
Barb.  (N.  Y.)  266,  reversed  on  other 
grounds  in  (1868)  39  N.  Y.  39. 

If  the  killing  is  committed  as  a  mat- 
ter of  revenge,  it  is  immaterial  wheth- 
er accused  was  intoxicated  or  not. 
State  V.  Gut  (1868)  13  Minn.  361,  Gil. 
315. 

Drunkenness  is  no  defense  unless  so 
great  that  accused  did  not  have  the 
necessary  intent  or  knowledge  to  com- 
mit the  crime.  State  v.  Wilson  (1913) 
166  Iowa,  309,  144  N.  W.  47,  147  N.  W. 
739,  rehearing  denied  in  (1914)  166 
Iowa,  326,  147  N.  W.  739. 

If  one,  knowing  that  intoxicating 
liquor  makes  him  furious,  voluntarily 
drinks  it  and  becomes  frantic,  even  to 
the  extent  that,  for  the  time,  he  does 
not  know  right  from  wrong,  he  cannot 
escape  liability  for  a  homicide  com- 
mitted in  that  state.  State  v.  Wilson 
(1889)  104  N.  C.  868,  10  S.  E.  316. 

Where  a  man,  with  apparent  de- 
liberation, shot  and  killed  his  wife  and 
sister-in-law  after  they  had  retired  for 
the  night,  the  court  said:  'If  the 
accused  was  drunk,  and,  in  conse- 
quence of  that  drunkenness,  he  did 
not  know  his  wife,  or  comprehend  the 
nature  of  the  act  he  committed,  he 
would  be  responsible  for  the  act,  and 
be  a  person  of  sound  memory  and  dis- 
cretion within  the  meaning  of  the 
law."  Beck  v.  State  (1886)  76  Ga. 
452.  And  the  court  further  said 
that  the  principles  of  the  common  law 
are  as  true  and  correct  now  as  when 
they  were  established. 

Where,  by  statute,  drunkenness  is 
no  excuse  for  crime,  and  there  are  no 
degrees  of  murder,  evidence  of  drunk- 
enness cannot  be  introduced  to  affect 
the  degree  of  the  crime;  but  if  the  jury 
are  charged  with  the  duty  of  fixing 
the  punishment,  they  may  consider  the 
fact  of  drunkenness  at  the  time  of 
commission  of  the  homicide  in  so  do- 


ing.   Rafferty  v.  People  (1872)    66  IIL 
118. 

An  instruction  that  the  jur^     may 
look  to  the  fact  of  intoxication,    Along 
with  the  other  evidence,  if,  at  th.e  time 
of   the   killing,   accused   was    intoxi- 
cated, in  determining  whether  lie  had, 
at  the  time,  the  mental  capaci-ty    to 
entertain  the  malice,  deliberation,  and 
premeditation  with  which  the  uxilaiw^ 
ful  taking  of  human  life  const;itute8 
murder  in  the  first  degree,  is  px-oper« 
ly  refused  as  failing  to  define  t^lie  de- 
gree  of  intoxication,  and  that  it;   was 
such  degree  as  would  render  hiin  in- 
capable of  premeditation  and  delibera- 
tion, since  a  man  may  be  intojcioated 
and  yet  not  be  so  drunk  as  to  z-ender 
him    incapable    of    deliberation      and 
premeditation.       Gilmore     v.       State 
(1899)  126  Ala.  29,  28  So.  595. 

V,  Effect  of  becoming  intoxicated  to  <?om- 

tnit  crime. 

If  one  becomes  intoxicated  to  nerve 
or  brace  himself  to  commit  the  crime, 
the  intoxication  will  be  of  no     av^^^ 
even  to  mitigate  the   degree  of^     ^^ 
crime  which  he  commits. 

Alabama.— Gilmer  v.  State    C^^^^^ 
181  Ala.  23,  61  So.  377.  . 

Arkansas.  —  Pless  v.  State  C^^ 

102  Ark.  506,  145  S.  W.  221.  \^ 

Florida.— Garner  V.  State  (18^X)   ^ 

Fla.  113,  29  Am.  St.  Rep.  232,    »      ^ 
835. 

Georgia.  —  Brown  v.  State 
148  Ga.  264,  96  S.  E.  435. 

Indiana. — Aszman   v.   State    (Igftt^x 
123  Ind.  347,  8  L.R.A.  33,  24  N.  E.  i^^ 

Kentucky. — Blimm  v.  Com.  (l87o^* 
7  Bush,  320;  Marshall  v.  Com.  (19lO) 
141  Ky.  222,  31  L.R.A.(N.S.)  379,  130 
S.  W.  139. 

New   York.   —   People   v.    Koerner 
(1907)    117  App.  Div.  40,  102  N.   y. 
Supp.  93,  affirmed  in  (1907)  191  N.  V. 
528,  84  N.  E.  1117;  People  v.  Krist 
(1901)  168  N.  Y.  19,  60  N.  E.  1057. 

North  Carolina.  —  State  v.  Engh'sh 
(1913)  164  N.  C.  497,  80  S.  E.  72; 
State  V.  Shelton  (1913)  164  N.  C.  513, 
79  S.  E.  883. 

Oklahoma.— Collier  v.  State  (r%, 
ported  herewith)  ante,  839. 

Virginia.— Honesty  v.  Com.    (lE^^) 
81  Va;  283. 
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West  Virginia.  —  State  v.  Dillard 
(1906)  59  W.  YA.  197,  53  S.  E.  117. 

When,  in  the  absence  of  aggravating 
circumstances,  a  responsible  being, 
drunk  from  accident  or  mere  sensual- 
ity, takes  human  life  without  rational 
motive, — ^which  he  never  would  have 
attempted  when  sober, — the  circum- 
stances may  be  considered  as  tending 
to  repel  the  implication  of  malice  es- 
sential to  the  crime  of  murder;  but 
this  mitigating  tendency  is  not  allowed 
when  that  condition  of  the  mind  has 
been  produced  for  the  purpose  of 
stimulating  a  meditated  felony,  or 
when  intoxication  is  known  to  excite 
homicidal  or  other  destructive  pas- 
sions.   Blimm  v.  Com.  (Ky.)  supra. 

The  fact  that  one  is  intoxicated 
w^hen  he  commits  a  homicide  does  not 
lessen  the  degree  of  his  crime,  if  he 
deliberately  planned  the  killing,  and 
became  intoxicated  to  nerve  himself 
up  to  the  commission  of  the  deed. 
Marshall  v.  Com.  (Ky.)  supra. 

Where  there  is  reason  to  believe 
that  one  has  conceived  the  design  to 
commit  a  crime,  and,  while  harboring 
the  unlawful  purpose,  voluntarily  be- 
comes intoxicated  in  order  to  blunt  his 
moral  sensibilities  and  nerve  himself 
up  to  the  execution  of  his  preconceived 
design,  the  offense  is  thereby  greatly 
aggravated.  Aszman  v.  State  (Ind.) 
supra. 

Where  the  evidence  shows  that  ac- 
cused met  the  girl  to  whom  he  was 
engaged  to  be  married,  and  asked  her 
if  she  was  going  to  marry  him,  and, 
upon  receiving  a  negative  answer,  told 
her  to  take  off  the  ring,  in  the  mean- 
time pulling  his  pistol,  and,  notwith- 
standing attempts  by  others  to  prevent 
the  tragedy,  chased  her  down  the 
street,  over  a  fence,  and,  upon  over- 
taking her,  shot  her  several  times  un- 
til she  died,  and  his  only  defense  was 
that  he  did  not  remember  anything  of 
the  occurrence,  the  court  said  that  the 
giving  of  an  instruction  that  if  he 
formed  a  specific  intent  to  take  her 
life,  and  voluntarily  became  drunk,  so 
that  he  did  not  know  what  he  was  do- 
in^  at  the  time  of  the  killing,  still  if 
he  was  carrying  out  his  premeditated 
purpose  to  kill  the  deceased,  then  such 
intoxicated  condition  of  the  defendant 


would   not  lower  the  degree  of  the 
crime.    Pless  v.  State  (Ark.)  supra. 

Where  one  who  had  expressed  the 
opinion  that  he  would  commit  a  criraje 
in  order  to  avoid  the  draft,  committed 
murder  while  drunk,  the  court  held 
that  he  was  not  excused  if  his  act  was 
the  result  of  voluntary  drunkenness 
alone.  Brown  v.  State  (1918)  148  Ga. 
264,  96  S.  E.  435. 

'  Where  intoxication  is  resorted  to  for 
the  purpose  of  blunting  moral  re- 
sponsibility, it  only  increases  the  cul- 
pability of  the  defendant.  Collier  v. 
State  (reported  herewith)  ante,  839. 

To  make  the  defense  of  intoxication 
available  in  a  prosecution  for  first- 
degree  murder,  the  evidence  must 
show  that,  at  the  time  of  the  killing, 
the  mind  and  reason  of  the  accused 
were  so  completely  intoxicated  and 
overthrown  as  to  render  him  incapable 
of  forming  a  deliberate  and  premedi- 
tated purpose  to  kill.  Since  the  doc- 
trine is  one  that  is  dangerous  in  its 
application,  it  is  allowed  only  in  very 
clear  cases;  and  where  the  evidence 
shows  that  the  purpose  to  kill 
w^as  deliberately  and.  premeditatedly 
formed  when  sober,  the  imbibing  of 
intoxicants,  to  whatever  extent,  in  or- 
der to  carry  out  the  design,  will  not 
avail  as  a  defense.  State  v.  Shelton 
(1913)  164  N.  C.  513,  79  S.  E.  883. 

Where  a  young  married  man^became 
enamored  of  another  woman,  and  de- 
liberately shot  her  when  her  people 
tried  to  keep  her  away  from  him,  the 
court  said  that  if  he  deliberately  drank 
himself  into  a  frenzy,  the  law  does  not 
excuse  him  for  that  kind  of  insanity. 
His  intoxication  did  not  affect  his 
criminal  responsibility*  for  it  was  not 
only  recent  and  voluntary,  but  he  even 
drank  with  the  crime  in  view,  as*  he 
said,  to  get  the  strength  and  courage 
to  commit  it.  People  v.  Krist  (1901) 
168  N.  Y.  19,  60  N.  E.  1057. 

If  the  homicide  is  merely  the  carry- 
ing out  of  a  purpose  formed  before 
accused  became  intoxicated,  it  is  mur- 
der in  the  first  degree.  Honesty  v. 
Com.   (1886)  81  Va.  283. 

The  degree  of  the  crime  cannot  be 
reduced  if  accused  became  intoxicated 
for  the  purpose  of  committing  it.  State 
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V.  Dillard  (1906)  59  W.  Va.  197,  53 
S.  E.  117. 

There  are  two  cases,  however,  which 
have  reached  a  curious  result.  In 
Sabens  v.  United  States  (1918)  40  App. 
D.  C.  440,  it  is  held  that  where  first- 
degree  murder,  punishable  by  death, 
is,  by  statute,  required  to  be  the  re- 
sult of,  deliberate  and  premeditated 
malice,  one  who  has  formed  a  pre- 
meditated design  to  murder,  and  who 
makes  himself  drunk  to  effectuate  his 
purpose,  is  not  guilty  of  murder  in  the 
first  degree  if,  at  the  time  of  the  kill- 
ing, he  was  so  drunk  as  not  then  to  be 
able  to  deliberate  on  a  premeditated 
murder.  The  court  says :  "The  ques- 
tion before  the  jury  was  the  condition 
of  the  defendant's  mind  at  the  time  of 
the  killing.  Was  he  then  capable  of 
deliberation  and  premeditation,  and, 
if  not,  how  could  he  be  capable  of  en- 
tertaining the  specific,  malicious  in- 
tent which  the  statute  says  must  be 
present  in  first-degree  murder?  .  .  . 
The  statute  plainly  requires  the  exist- 
ence of  such  an  intent  at  the  time  of 
the  commission  of  the  offense,  and,  if 
it  is  absent,  murder  in  the  first  degree 
has  not  been  committed." 

So,  in  State  v.  Robinson  (1882)  20 
W.  Va.  713,  43  Am.  Rep.  799,  the  court 
said  that  making  oneself  drunk  to 
commit  the  crime  will  render  one  guil- 
ty of  murder  in  the  first  degree.  But 
it  furtner  said:  "There  can  in  this 
state  be  no  murder  in  the  first  degree, 
unless  it  is  wilful,  deliberate,  and  pre- 
meditated, and  that  wilfulness,  de- 
liberation, and  premeditation  must  ac- 
company the  act  of  killing.  It  must, 
at  the  time  of  the  killing,  be  present 
in  the  wicked  heart  of  the  accused,  al- 
though the  reason  at  the  moment  of 
the  killing  may  be  so  clouded  by  the 
fumes  of  drunkenness  as  at  that  mo- 
ment to  render  the  prisoner  incapable 
of  deliberation  and  premeditation.  A 
purpose  might  have  been  formed  in 
the  heart  of  Robinson  years  before, 
or  weeks  before,  to  kill  Belcher,  yet  he 
might  have  abandoned  and  deplored 
such  wicked  purpose,  and  no  such  ex- 
press malice  may  have  been  in  his 
heart  when  he  fired  the  fatal  shot ;  yet 
such  shot  was  fired  in  accordance  with 
such  abandoned  purpose,  but  not  in 


pursuance  of  it,  certainly.  An  act 
done  in  accordance «  with  a  purpose 
once  formed  is  not  necessarily  an  act 
done  in  pursuance  of  such  previously 
formed  purpose." 

The  ruling  in  the  Robinson  Case 
seems  to  have  turned  upon  the  lan- 
guage of  the  instruction ;  but  the  rul- 
ing in  the  Sabens  Case  certainly  es- 
tablishes a  refinement  which  is  not 
practical  in  the  application  of  criminal 
law.  If  one  forms  a  purpose  when 
sober  to  commit  murder,  becomes  in- 
toxicated in  order  to  carry  out  his  pur- 
pose, and  then  in  fact  carries  such 
purpose  out,  what  possible  conclusion 
can  be  reached — except  by  the  merest 
Epeculation — other  than  that  his  pur- 
pose continued  until  the  deed  was  per- 
formed? Any  ruling  which  would  ad- 
mit any  other  result  would  abandon 
certainty  in  the  law,  and  establish, 
in  lieu  thereof,  a  condition  making 
criminal  liability  depend  on  the  mere 
theoretical  speculations  of  juries. 

VI*  Effect  of  intoxication  on  elements  of 

murder, 

a.  In  general. 

It  being  established  that  intoxica- 
tion is  no  defense  to  an  indictment  for 
homicide,  the  conclusion  would  neces- 
sarily follow  that  it  was  an  immaterial 
consideration  upon  the  various  ele- 
ments which  go  to  make  up  the  crime ; 
but  when  the  legislatures  began  to  di- 
vide homicide  into  degrees,  and  the 
courts  began  to  speculate  upon  the  ef- 
fect of  intoxication  upon  the  various 
degrees,  the  speculation  went  further 
and  began  to  include  the  elements  of 
murder  itself.  As  already  stated,  the 
law  presumes  that  a  person  intends 
the  result  of  his  acts,  and  a  corollary 
of  this  is  that  if  one  uses  a  deadly 
weapon  to  kill  another,  he  is  presumed 
to  have  intended  to  kill,  and  that  in- 
tention supplies  the  malice  necessary 
to  constitute  murder.  But  when 
courts  had  decided  that  intoxication 
might  prevent  the  deliberation  neces- 
sary to  constitute  murder  in  the  first 
degree,  other  courts  began  to  specu- 
late whether  or  not  it  might  not  pre- 
vent the  intention  necessary  to  consti- 
tute murder.  If  it  does,  the  original 
doctrine  that  intoxication   is  no   de- 
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fense  to  murder  is,  of  course,  abro- 
gated, and  the  question  becomes  one 
for  the  jury  as  to  whether  or  not  an 
intoxicated  man  shall  be  punished 
for  his  acts.  The  same  question 
arises  in  a  little  different  way  in  those 
cases  which  involve  the  question 
whether  intoxication  will  reduce  mur- 
der to  manslaughter,  and  the  subdivi- 
sion devoted  to  these  cases  (infra,  VII. 
b),  should  be  consulted  in  connection 
with  the  present  one. 

h.  Intent. 

As  will  be  seen  from  the  subdivi- 
sion devoted  to  manslaughter,  the 
great  weight  of  authority  is  to  the 
effect  that  intoxication  is  not  sufficient 
to  reduce  murder  to  manslaughter. 
Since  the  necessary  intent  to  consti- 
tute murder  at  common  law,  or  murder 
in  the  second  degree  under  the  stat- 
utes, is  implied  from  the  use  of  a  dead- 
ly weapon,  it  is  a  little  difficult  to 
know  just  what  bearing  the  declara- 
tions of  the  courts,  that  intoxication 
may  •be  considered  on  the  question  of 
intent,  has.  And  in  most  cases  the 
rulings  are  perhaps  more  dicta  than 
decision,  because  the  courts  are  argu- 
ing upon  the  sufficiency  and  correct- 
ness of  instructions,  and  have  theo- 
retical rather  than  practical  problems 
before  them. 

In  Rogers  v.  People  (18580  3  Park. 
Crim.  Rep.  (N.  Y.)  633,  the  court  held 
that  the  law  in  England  and  in  this 
country  is,  that  if  a  man  voluntarily 
makes  himself  drunk,  it  is  no  excuse 
for  any  crime  he  may  commit  wjiile  he 
is  so.  .  .  .  But  it  does  not  follow, 
because  drunkenness  is  no  excuse  for 
crime,  that  it  is  not  in  some  cases, 
where  the  question  of  guilt  or  inno- 
cence is  one  of  intent,  or  where  the 
degree  of  the  crime  on  the  same  facts 
depends  on  the  specific  intent,  a  ma- 
terial circumstance  in  determining 
whether  any  crime  had  been  com- 
mitted, or  the  degree  of  the  crime 
which  had  been  committed."  But 
on  appeal,  in  reversing  this  ruling, 
Harris,  J.,  says:  "The  supreme 
court  seems  to  have  understood  that, 
in  all  cases,  where,  without  it,  the 
law  would  impute  to  the  act  a  criminal 
intent,  drunkenness  may  be  available 


to  disprove  such  intent.  I  am  not 
aware  thal^  such  a  doctrine  has  before 
been  asserted.  It  is  certainly  unsound. 
The  adjudications  upon  the  question, 
both  in  England  and  this  country,  are 
very  numerous,  and  are  characterized 
by  a  singular  uniformity  of  language 
and  doctrine.  They  all  agree  that, 
where  the  act  of  killing  is  unequivocal 
and  unprovoked,  the  fact  that  it  was 
committed  while  the  perpetrator  was 
intoxicated  cannot  be  allowed  to  af- 
fect the  legal  character  of  the  crime." 
(1858)  18  N.  Y.  9,  72  Am.  Dec.  484. 
And  he  further  says:  "Even  where 
intent  is  a  necessary  ingredient  in  the 
crime  charged,  so  long  as  the  offender 
is  capable  of  conceiving  a  design,  he 
will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  intend- 
ed the  natural  consequences  of  his 
own  act.  Thus^if  a  man,  without  prov- 
ocation, shoot  another  or  cleave  him 
down  with  an  ax,  no  degree  of  intoxi- 
cation, short  of  that  which  shows  that 
he  was  at  the  time  utterly  incapable 
of  acting  from  motive,  will  shield  him 
from  conviction," 

In  Marshall  v.  State  (1877)  59  Ga. 
154,  where  accused  deliberately  shot 
down  a  stranger  in  a  barroom  after 
being  warned  by  the  stranger  not  to 
call  him  a  liar,  the  court  said  a  man 
who  can  deliberately  shoot  is  capable 
of  malice.  To  be  too  drunk  to  form 
the  intent  to  kill,  he  must  be  too  drunk 
to  form  the  intent  to  shoot.  And  that 
case  was  followed  in  Hanvey  v.  State 
(1882)  68  Ga.  612. 

That  the  design  to  kill  is  conceived 
in.  a  mind  excited  by  strong  drink  is 
immaterial.  People  v.  Robinson  (1855) 
2  Park.  Crim.  Rep.  (N.  Y.)  235. 

In  Estes  v.  State  (1875)  55  Ga.  30, 
where  it  appeared  that  accused  shot 
his  victim  without  the  slightest  prov- 
ocation, the  court  said  that  if  he  was 
sober  enough  to  intend  to  and  actually 
to  shoot  another,  he  would  be  deemed 
sober  enough  to  form  the  specific  in- 
tent to  murder. 

If  the  faculties  of  the  accused  are 
not  so  far  prostrated  by  intoxication 
as  to  render  him  incapable  of  an  in- 
tention to  kill,  the  jury  would  have  no 
right  to  find  that,  by  reason  of  intoxi- 
cation, the  intention  to  kill  was  not 
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present.     Wilson  v.  State   (1897)   60 
N.  J.  L.  171,  37  Atl.  954,  38  Atl.  428. 

Partial  intoxication  will  not  avail 
to  destroy  specific  intent.  To  have  that 
effect,  it  must  be  of  such  character 
and  extent  as  to  render  the  accused 
unconscious  that  he  is  committing  a 
crime.  Waldrop  v.  State  (1913)  185 
Ala.  20,  64  So.  80. 

The  mere  intoxication  of  the  accused 
will  not  palliate  his  offense  unless  he 
was  in  such  a  state  of  intoxication  as 
to  be  incapable  of  conceiving  any  in- 
tent. If  he  was,  the  grade  of  his  of- 
fense will  be  murder  in  the  second 
degree.  Com.  v.  Cleary  (1890)  135  Pa. 
64,  8  L.R.A.  301,  19  Atl.  1017. 

Intoxication  is  no  defense  unless  the 
mind  was  so  destroyed  that  there  was 
an  absence  or  want  of  intent.  Gillool- 
ey  v.  State  (1877)  58  Ind.  182. 

That  the  intent  to  commit  the  crime 
springs  into  existence  by  reason  of 
drink  is  no  defense.  Warner  v.  State 
(1894)  56  N.  J.  L.  691,  44  Am.  St.  Rep. 
415,  29  Atl.  505,  9  Am.  Crim.  Rep.  526. 

But  it  has  been  ruled  that  where, 
by  statute,  a  purpose  to  kill  is  a  neces- 
sary element  of  the  crime  of  murder, 
drunkenness  so  extreme  as  to  prevent 
the  forming  of  a  purpose  to  kill  may 
reduce  what  would  have  been  murder 
at  the  common  law  to  manslaughter. 
But  the  fact  of  intoxication,  no  mat- 
ter how  complete  and  overpowering, 
is  not  conclusive  evidence  of  the  ab- 
sence of  intent  to  take  life.  State  v. 
Rumble  (1909)  81  Kan.  16,  25  L.R.A. 
(N.S.)  376,  105  Pac.  1. 

So,  in  Eastwood  v.  People  (1855)  3 
Park.  Crim.  Rep.  (N.  Y.)  25,  where  one 
engaged  in  a  fight  hit  and  killed  his 
opponent  with  a  club,  after  declaring 
that  he  intended  to  kill  him,  the  court 
said  that  evidence  of  his  intoxication 
should  be  admitted  in  order  to  deter- 
mine whether  or  not  he  in  fact  had  the 
design  to  kill,  or  was  simply  excited 
by  his  condition  and  the  difficulty  he 
was  in. 

That  case  was  affirmed  in  (1856)  14 
N.  Y.  562,  where  the  court  said :  "For 
one  to  drink,  that  he  may  drown  his 
conscience  and  the  better  nerve  him- 
self to  commit  a  crime,  is  to  aggravate 
his  offense;  but  if  one  has  lost  his 
senses,    and   become   insane,    he  has 


ceased  to  be  accountable  to  the  crimi- 
nal law,  whether  the  loss  of  intellect 
was  caused  by  misfortune  or  his  own 
imprudence  in  the  use  of  intoxicating 
liquors,  or  by  any  wilful  act  of  his 
own.  The  loss  of  intellect  takes  away 
the  faculty  of  possessing  that  'design* 
which  is  an  essential  part  of  the  of- 
fense of  murder." 

Where  accused  killed  his  wife  by 
stamping  on  her,  the  court  held  that 
the  jury  might  consider  the  fact  of 
his  intoxication  upon  the  question  of 
his  intent,  saying  that  if  he  meant  to 
kill,  he  was  guilty  of  murder,  whether 
drunk  or  sober.  People  v.  Hammill 
(1855)  2  Park.  Crim.  Rep.  (N.  Y.)  223. 

And  some  cases  hold  that  intoxica- 
tion is  always  admissible  upon  the 
question  of  intent.  Kelly  v.  Cora. 
(1858)  1  Grant,  Cas.  (Pa.)  484;  Friery 
V.  People  (1865)  54  Barb.  (N.  Y.)  319, 
affirmed  in  (1866)  2  Keyes,  424. 

At  least,  where,  by  statute,  intent 
is  made  a  necessary  element  of  mur- 
der. Cook  V.  State  (1903)  46  Pla.  20, 
35  So.  665. 

Drunkenness  may  be  considered  by 
the  jury  to  assist  in  determining 
whether  the  intent  to  kill  preceded  the 
provocation  or  was  produced  by  it. 
Jones  V.  State  (1860)  29  Ga.  594. 

Any  degree  of  intoxication  may  be 
considered  on  the  question  of  intent, 
so  as  to  reduce  the  offense,  under  a 
statute  which,  after  declaring  that  no 
act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  shall 
be  deemed  less  criminal  by  reason  of 
his  being  in  such  condition,  provides 
that  whenever  the  actual  existence  of 
any  particular  purpose,  motive,  or  in- 
tent is  a  necessary  element  of  the  of- 
fense, the  jury  may  take  into  consid- 
eration the  fact  that  the  accused  was 
intoxicated  at  the  time,  in  determining 
the  purpose  and  intent;  and  it  is  there- 
fore error  to  instruct  the  jury  that  it 
is  only  where  the  intoxicated  condi- 
tion was  such  as  to  render  the  ac- 
cused incapable  of  forming  an  intent 
to  kill  that  such  condition  is  a  defense 
to  the  extent  of  relieving  him  of  the 
charge  of  intentional  homicide.  Peo- 
ple v.  Gerdvine  (1914)  210  N.  Y.  184, 
104  N.  E.  129. 
It  was  held  in  Chowning  v.  State 
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(1909)  91  Ark.  608,  121  S.  W.  736,  18 
Ann.  Gas.  629,  that  if,  at  the  time  of 
the  commission  of  an  assault,  the  ac- 
cused was  so  drunk  as  to  be  incapable 
of  forming  a  specific  intent  to  kill,  he 
could  not  be  guilty  of  assault  with 
intent  to  kill.  Here  the  court  distin- 
guished between  this  offense  and  that 
of  murder  in  the  second  degree  upon 
the  ground  that,  by  statute,  no  specific 
intent  was  necessary  to  constitute  the 
latter  offense. 

If  one  accused  of  murder  was,  at 
the  time  of  the  commission  of  the 
crime»  fully  incapable  of  forming  the 
necessary  intent,  whether  from  intoxi- 
cation or  other  cause,  he  is  not  guilty. 
People  V.  Brislane  (1920)  296  Ul.  241, 
129  N.  E.  186. 

c.  Malice, 

The  malice  aforethought  or  pretense 
which  at  common  law  was  a  necessary 
element  of  murder  was  merely  an  in- 
tent to  kill;  so  that  the  decisions  re- 
ferred to  in  this  subdivision  are  mere- 
ly a  statement  of  the  rules  considered 
in  the  preceding  one  in  other  terms. 
But  since  the  courts*  shift  their  lan- 
guage from  case  to  case,  and  may  pos- 
sibly intend,  by  change  of  language, 
to  convey  a  different  meaning,  it  has 
seemed  wise  to  gather  the  cases  ac- 
cording to  the  language  used.  A  con- 
sideration of  the  cases  used  in  this 
subdivision,  however,  leaves  the  im- 
pressioli  upon  the  mind  that  the  word 
"malice"  is  not  used  in  its  common- 
law  meaning  in  all  cases,  but  is 
synonymous  with  the  premeditation 
which  is  made,  by  statute,  a  necessary 
part  of  first-degree  murder,  because 
the  common-law  malice  was  implied 
from  the  killing  with  a  deadly  weapon, 
while  the  malice  spoken  of  here  must, 
according  to  some  cases,  be  expressly 
established,  and  therefore  must  refer 
to  premeditation  instead  of  intent. 

As  said  in  State  v.  Robinson  (1882) 
20  W.  Va.  713,  43  Am.  Rep.  799,  the 
law  Implies  malice  from  the  nature  of 
the  instrument,  the  absence  of  provo- 
cation, and  other  circumstances  under 
which  the  act  is  done. 

In  Colbath  v.  State  (1878)  4  Tex. 
App.  76,  it  is  said  that  ''it  is  invariably 
held  that  voluntary  drunkenness  is  no 


defense  to  the  factum  of  guilt;  the 
only  point  about  which  there  has  been 
any  fluctuation  being  the  extent  to 
which  evidence  of  drunkenness  is  re- 
ceivable to  determine  the  exactness  of 
the  intent,  or  the  extent  of  the  delib- 
eration. All  agree  that,  to  disprove 
malice,  drunkenness  is  certainly  ir- 
relevant. While  intoxication  per  se 
is  no  defense  to  the  fact  of  guilt,  yet, 
when  the  question  of  intent  or  pre- 
meditation is  concerned,  evidence  of 
it  is  admissible  for  the  purpose  of  de- 
termining the  precise  degree." 

The  principle  is  everywhere  recog- 
nized that  voluntary  intoxication  is  no 
justification  or  excuse  for  crime,  and 
is  no  excuse  for  homicide,  though  car- 
ried to  the  extent  of  producing  in- 
capacity to  control  the  mind  and  will ; 
while  intoxication  does  not  excuse 
homicide,  it  may  produce  a  state  of 
mind  in  which  one  is  incapable  of 
forming  a  design  to  take  life,  and  evi- 
dence of  intoxication  is  admissible 
only  as  bearing  upon  the  existence  or 
nonexistence  of  malice.  Cheadle  v. 
State  (1916)  11  Okla.  Grim.  Rep.  666, 
L.R.A.1916E,  1031,  149  Pac.  919. 

Intoxication  is  not  so  inconsistent 
with  the  idea  of  malice  that  the  malice 
must  be  traced  to  some  period  anterior 
to  the  drunkenness  to  warrant  convic- 
tion. State  V.  Ashley  (1893)  46  La. 
Ann.  1036,  13  So.  788. 

Intoxication  of  accused  may  be  in- 
voked to  negative  malice  or  deliberate 
intent,  in  the  absence  of  evidence 
aliunde  to  prove  premeditation.  The 
intoxication  must  be  of  such  a  char- 
acter as  to  create  a  state  of  mental 
confusion,  excluding  the  possibility  of 
specific  intent  to  take  life,  or  positive 
premeditation.  State  v.  Trivas  (1880) 
32  La.  Ann.  1086,  36  Am.  Rep.  293. 

The  true  rule  is  to  leave  to  the  jury 
the  right  to  consider  the  fact  of  drunk- 
enness in  connection  with  the  other 
evidence  in  the  case  in  deciding 
whether  the  killing  was  malicious  or 
not.  Madison  v.  Com.  (1891)  13  Ky. 
L.  Rep.  313,  17  S.  W.  164. 

Drunkenness  as  a  fact  may  be 
proved  as  bearing  upon  the  existence 
or  nonexistence  of  a  deliberate  intent 
to  take  life,  which  is  an  essential  ele- 
ment of  murder.    The  question  of  guilt 
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depends  upon  all  the  circumstances  of 
the  case,  and,  in  .connection  with  them, 
evidence  as  to  the  condition  of  the 
accused  at  the  time  of  the  killing, 
whether  intoxicated  or  not,  should  be 
permitted  to  go  to  the  jury  upon  the 
question  of  malice.  Buckhannon  v. 
Com.  (1887)  86  Ky.  110,  5  S.  W.  358. 

And  the  following  cases  permit  in- 
toxication to  be  considered  upon  the 
question  of  malice:  Malone  v.  State 
(1873)  49  Ga.  210;  Moon  v.  State 
(1882)  68  6a.  687;  Henderson  v.  Com. 
(1903)  24  Ky.  L.  Rep.  1985,  72  S.  W. 
781;  Seaborn  v.  Com.  (1904)  25  Ky. 
L.  Rep.  2203,  80  S.  W.  223. 

Malice,  express  or  implied,  being  a 
necessary  element  of  the  crime  of  mur- 
der, evidence  of  the  condition  of  ac- 
cused at  the  time  of  the  killing,  wheth- 
er drunk  or  sober,  is  admissible  in 
connection  with  other  facts,  on  the 
existence  of  malice.  Shannahan  v. 
Com.  (1871)  8  Bush  (Ky.)  464,  8  Am. 
Rep.  465. 

<f.  Motive, 

In  Douthitt  v.  Com.  (1918)  179  Ky. 
192,  200  S.  W.  466,  where  the  evidence 
seems  to  show  a  deliberate  murder, 
the  court  says  drunkenness  cannot  be 
a  defense  to  a  criminal  prosecution, 
but  it  may  be  shown  to  support  the 
contention  that  there  was  a  want  of 
motive;  but  there  was  no  reliance  on 
that  point  in  the  case. 

Drunkenness  was,  at  common  law, 
no  exause,  nor  of  any  benefit  whatever 
to  one  accused  of  homicide.  Yet  its 
use  as  a  defense,  where  motive  is  an 
essential  ingredient  of  a  crime,  is  per- 
mitted quite  generally  in  a  very  con- 
fused and  un-uniform  way,  purely  as 
a  result  of  judicial  effort  to  reduce 
the  harsh  rigor  of  the  conunon-law 
rule  to  accord  more  nearly  with  reason 
and  human  experiences ;  and,  as  a  con- 
sequence, upon  trial  for  murder, 
drunkenness  as  affecting  motive  is  ad- 
mitted as  a  pro  tanto  defense;  but  as 
this  ameliorated  rule  has  no  support 
except  judicial  reasoning,  it  logically 
must  be  limited  by  reason,  and  ought 
to  be  applied  only  as  logic  supports 
its  application. 

Reason  and  human  experience  pos- 
sibly justify  the  injection  of  drunken- 


ness to  show  an  absence  of  motive,  un- 
der certain  circumstances,  as  where  a 
man  kills  a  friend  or  a  stranger,  ra- 
tionally explainable  only  as  the  result 
either  of  a  presumed  malice  against 
mankind,  or  from  a  drunken  state  that 
suggests  no  motive  at  all;  but  this  cer- 
tainly is  the  limit  of  its  reasonable  ' 
application.  Where  a  man,  though 
drunk,  hunts  down  and  kills,  not  at 
random,  but  his  enemy,  drunkenness 
explains  nothing  not  perfectly  com- 
prehensible under  the  ordinary  laws 
of  human  conduct.  The  very  fact  of 
selection  destroys  utterly  any  reason- 
able deduction  of  a  want  of  motive, 
or  of  any  motive  but  malice,  and  the 
selection  is  explained  beyond  a  rea- 
sonable doubt  by  the  normal  state  of 
mind,  not  in  any  sense  dependent  upon 
or  affected  by  intoxication;  there  is 
left  no  possible  place  for  any  con- 
sideration or  speculation  as  to  the  ef- 
fect of  the  intoxicant  upon  the  mind. 
It  did  not  cause  or  deter  or  alter  the 
pre-existent  motive;  its  only  possible 
effect,  if  any,  was  upon  the  nerve  or 
the  prudence,  and,  being  voluntarily 
assumed,  is  no  excuse  for  a  super- 
abundance of  nerve  or  the  Ijick  of 
prudence.  It  therefore  follows  neces- 
sarily that  it  can  have  weight  only 
where  there  is  no  other  explanation  of 
an  act  otherwise  incomprehens  ible  to 
human  understanding  in  the  light  of 
human  experience.  Consequently  it  is 
the  established  rule,  in  this  state  and 
elsewhere,  that  where  one  iwith  a 
proven  premeditated  determination 
arms  himself  and  takes  intoxicants  as 
a  part  of  his  preparation  for  homicide, 
his  drunkenness  is  of  no  weight  to  ex- 
plain  away  the  malice,  and  equally 
impotent  is  the  added  statement  of  a 
sane  person  of  ignorance  of  having 
killed  an  enemy.  Harris  v.  Com. 
(1919)  183  Ky.  542,  209  S.  W.  509. 

e,  Hiffht  and  trrong. 

The  ability  to  distinguish  right  fro* 
wrong  is  not  an  element  of  the  critne 
of  murder  except  in  cases  where  in* 
sanity  is  set  .up  as  a  defense.  It  has 
no  proper  place  in  a  consideration  of 
the  effect  of  intoxication  upon  the 
crime.     There  are  a  few  cases,  how- 
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ever,  which  have  considered  the  ques- 
tion to  the  following  effect: 

The  ability  to  form  the  intent,  and 
not  that  to  distinguish  between  right 
and  wrongs  is  the  test  of  liability  for 
murder.  State  v.  Williams  (1904)  122 
Iowa,  12S,  97  N.  W.  992. 

That  one  is  so  drunk  that  he  is  in- 
capable of  distinguishing  between 
right  and  wrong  is  no  defense  to  a 
prosecution  for  a  degree  of  murder  of 
which  a  specific  intent  is  not  an  ele- 
ment. State  V.  Rumble  (1909)  81  Kan. 
16,  25  L.R.A.(N.S.)  376,  105  Pac.  1. 

One  who,  notwithstanding  his  in- 
toxication, is  conscious  that  his  act  is 
wrong,  is  liable.  Schlencker  v.  State 
(1879)  9  Neb.  241,  1  N.  W.  857. 

If  one,  by  long-continued  use  of  in- 
toxicating liquor,  has  weakened  and 
impaired  his  mind  to  such  an  extent 
that  he  did  not  have  brain  matter  left 
to  distinguish  between  right  and 
wrong,  he  cannot  be  convicted  of  mur- 
der. State  V.  Driggers  (1910)  84  S.  C. 
526,  137  Am.  St.  Rep.  855,  66  S.  E. 
1042,  19  Ann.  Cas.  1166. 

If  accused  had  intelligence  enough 
to  know  right  from  wrong  as  to  the 
character  of  the  act  which  he  com- 
mitted, he  was  responsible.  People  v. 
Leonardi  (1894)  143  N.  Y.  360,  38  N. 
E.  372. 

It  will  be  noted,  however,  that  in 
the  reported  case  (Director  of  Public 
Probecutions  v.  Beard,  ante,  846) 
the  court  says:  Neither  should  the 
learned  judge,  in  my  opinion,  have  in- 
troduced the  question  whether  ''the 
prisoner  knew  .that  he  was  doing 
wrong,"  in  a  defense  of  drunkennes.s 
where  insanity  was  not  pleaded.  It 
is  a  dangerous  and  confusing  question 
to  put  to  a  jury,  for  a  drunken  man's 
judgment  upon  such  a  question  is  very 
likely  to  be  impaired,  and  it  might  well 
be  perplexing  to  the  jury  to  determine 
whether,  if  he  knew  what  he  was  do- 
ing, he  knew  also  that  he  was  doing 
wrong.  The  general  proposition  that 
drunkenness  is  no  excuse  for  crime 
may  be  seriously  affected  in  its  opera- 
tion if  such  a  question  is  to  be  a  test 
by  which  the  jury  may  determine 
whether  the  verdict  should  be  murder 
or  manslaughter. 


VII*  Effect  on  degrees  of  homicide, 
a.  Murder  in  first  or  second  degree. 

1,  In  general. 

At  common  law  there  were  no  de- 
grees of  murder,  but  a  homicide  was 
either  murder  or  manslaughter.  Some 
years  ago,  the  legislatures  of  many  of 
the  states  divided  murder  into  degrees, 
most  of  them  providing  two  degrees, 
one  punishable  by  death,  and  the  other 
by  imprisonment  for  a  longer  or  short- 
er time. 

In  the  dissenting  opinion  in  Casat 
V.  State  (1883)  40  Ark.  511,  it  is  said: 
"Murder,  in  a  general  sense^  means 
murder  in  the  second  degree.  It  is 
this  degree  to  which  the  common-law 
definition  applies.  The  crime  of  mur- 
der in  the  first  degree  is  exceptional 
and  of  American  creation.  It  resulted 
from  the  abolition  of  capital  punish- 
ment, or  the  desire  to  abolish  it,  in 
ordinary  cases,  aft^r  the  institution  of 
penitentiaries,  with  the  feeling  that 
it  would  not  be  safe  to  do  so  in  the 
case  of  wretches  capable  of  perpetrat- 
ing murder  with  deliberation,  under 
circumstances  of  atrocity.  Hence  the 
legislatures  elevated  these  murders 
out  of  the  general  class,  and  the  result 
has  been  that  the  higher  crime  must 
be  shown  by  the  state." 

While  this  statement  is  supported  in 
other  cases,  it  is  hardly  accurate,  be- 
cause all  classes  of  murder,  at  com- 
mon law,  were  punishable  by  death, 
and  there  would  seem  to  be  little 
ground  for  claiming  that,  when  the 
more  atrocious  homicides  were,  by  the 
legislatures,  left  punishable  by  death, 
while  those  less  atrocious  were  made 
punishable,  merely  by  imprisonment, 
any  presumption  was  created  in  favor 
of  the  lesser  crime. 

In  Hempton  v.  State  (1901)  111  Wis. 
127,  86  N.  W.  596,  12  Am.  CrinL  Rep. 
657,  it  is  said:  ''Courts  have  been 
very  slow  to  break  down  the  old  com- 
mon-law doctrine  as  regards  the  effect 
of  voluntary  intoxication  of  a  person 
at  the  time  of  the  commission  of  a 
criminal  offense  by  him.  Formerly  it 
was  held  to  aggravate  rather  than  to 
mitigate  the  offense.  Now,  if  from 
passion,  stimulated  by  intoxication,  or 
from  any  other  cause,  a  person  for  the 


880 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


moment  is  unable  to  exercise  his  rea- 
son, and  while  he  is  in  such  condition, 
though  conscious  of  what  he  is  doing, 
and  not  so  completely  bereft  of  reason 
as  to  be  legally  irresponsible,  he  is  un- 
controllably moved  thereby  to,  and 
does,  wrongfully  kill  another,  he  can- 
not be  convicted  of  murder  in  the  first 
degree."  The  true  criterion  as  to  the 
capability  of  the  prisoner  to  commit 
murder  in  the  first  degree  is  not 
whether  he  was  drunk  or  sober,  but 
whether  he  had  the  power  at  the  time 
deliberately  to  form  and  plan  in  his 
mind  the  design  and  intention  of  kill- 
ing his  victim.  If  he  had  such  power, 
and  did  deliberate,  plan,  and  conceive 
the  intention  and  design  of  killing  Mc- 
Namara,  before  the  fatal  blow  was 
given,  and  the  mortal  wound  was  in- 
flicted in  pursuance  of  such  previously 
formed  design  and  intention,  then  the 
crime  would  be  murder  of  the  first 
degree.  But  if,  from  intoxication  or 
other  cause,  the  mind  is  deprived  of 
the  power  to  form  a  design,  to  plan, 
deliberate  upon,  and  purpose  the  death 
of  another,  if  such  act  is  the  result 
of  impulse,  not  of  deliberation,  then 
the  perpetrator  would  not  be  guilty  of 
murder  of  the  first  degree.  Shuter  v. 
Philadelphia. (1858)  ,3  Phila.  228. 

These  statutes  dividing  murder  in- 
to degrees  do  not  prevent  the  finding 
of  a  man,  who  was  drunk  when  he  com- 
mitted the  killing,  guilty  of  first-de- 
gree murder. 

The  law  presumes  a  drunken  man  to 
be  capable  of  conceiving  and  enter- 
taining even  express  malice  Afore- 
thought^ and  perpetrating,  with  pre- 
meditation and  design,  murder  in  the 
first  degree.  State  v.  Hurley  (1858) 
Houst.  Crim.  Rep.  (Del.)  28. 

In  Com.  v.  MTall  (1794)  Addison 
(Pa*)  257,  .where  accused  killed  his 
victim  with  a  club  and  was  found  guil- 
ty of  murder  in  the  first  degree,  the 
court  says  drunkenness  does  not. in-, 
capacitate  a  man  from  forming  a  pre- 
meditated design  of  murder,  but  fre- 
quently suggests  it.  A  drunken  man 
certainly  may  be  guilty  of  murder. 
But  since  drunkenness  clouds  the  un- 
derstanding and  excites  passion,  it 
may  be  evidence  of  passion  only,  and 
of  want  of  malice  and  design. 


Where  accused,  after  a  fist  fight 
with  deceased,  passed  the  night  in 
threatenings  against  him,  and  then 
drank  a  large  quantity  of  liquor,  pro- 
cured a  gun,  and  shot  deceased  when 
he  met  him  on  the  street,  \he  court 
upheld  a  verdict  of  first-degree  mur- 
der, and  approved  an  instruction  that 
if  you  find  as  a  fact  that  he  had  un- 
derstanding, that  he  was  conscious  of 
what  he  was  doing,  that  he  contem- 
plated the  consequences  of  his  act,  and 
was  capable  of  distinguishing  between 
right  and  wrong,  that  he  had  time  to 
deliberate,  and  had  meditated  upon  the 
purpose  of  taking  his  enemy's  life,  and 
then  proceeded  to  take  it,  he  is  guilty 
of  first-degree  murder.  Nevling  v. 
Com.  (1881)  98  Pa.  323. 

If  the- jury  believe  accused  acted 
with  deliberation,  he  may  be  found 
guilty  of  murder  in  the  first  degree. 
State  v.  Robinson  (1882)  20  W.  Va. 
713,  43  Am.  Rep.  799. 

If  the  evidence  shows  that  the  act 
was  comjnitted  with  deliberation  and 
premeditation,  intoxication  will  not  re- 
duce the  degree  of  the  crime.  Com.  v. 
McGowan  (1899)  189  Pa.  641,  69  Am. 
St.  Rep.  836,  42  Atl.  365. 

If  accused  had  mind  enough  to  plan 
a  formed  design  to  kill  deceased,  the 
intoxication  will  not  prevent  convic- 
tion of  murder  in  the  first  degree. 
State  V.  McDaniel  (1894)  115  N.  C. 
807,  20  S.  E.  622. 

If  accused  possessed  the  capacity  to 
form  a  design  to  take  life,  he  is  guilty 
of  first-degree  murder,  although  he 
was  not  capable  of  weighing  the  con- 
sequences of  his  act.  Warner  v.  State 
(1894)  56  N.  J.  L.  686,  44  Am.  St.  Rep. 
415,  29  Atl.  505,  9  Am.  Crim.  Rep.  526. 

To  prevent  one  being  guilty  of  mur- 
der in  the  first  degree,  he  must  be  in 
such  a  condition  that  he  does  not  know 
what  he  is  about  when  he  commits  the 
crime.  State  v.  Davis  (1885)  9  Houst. 
(Del,)  407,  33  Atl.  55. 

Intoxication  will  not  shield  one  from 
conviction  for  first-degree  murder,  un- 
less so  great  as  to  prevent  deliberation 
and  premeditation.  State  v.  Mowry 
(1887)  37  Kan.  369.  ^5  Pac.  282. 
.  In  State  v.  Johnny  (1906)  29  Nev. 
203,  87  Pac.  8^  the  jury  found  a  ver- 
dict of  first-degree  n;^urder,  notwith-> 
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standing  instruetions  that  intoxication 
might  be  taken  into  consideration  up- 
on the  question  of  deliberation. 

Some  states  do  not  permit  intoxica- 
tion to  have  any  effect  on  the  degree 
of  the  crime. 

Thus,  under  a  statute  dividing  mur- 
der into  degrees,  accused  strenuously 
contended  that  drunkenness  qualifies 
and  mitigates  the  higher  offense,  but 
the  court  said,  where  the  requested 
proof  is  adduced  to  show  a  wicked  in- 
tentional murder,  accused  is  not  per- 
mitted to  show  voluntary  and  tempo- 
rary intoxication  in  extenuation  of  his 
crime.  State  v.  Tatro  (1878)  50  Vt. 
483»  3  Am.  Crim.  Rep.  165. 

Evidence  of  the  drunken  condition 
of  accused  is  inadmissible,  either  to 
show  that  no  crime  was  committed,  or 
to  reduce  the  grade  of  crime  from 
murder  in  the  first  degree  to  murder 
in  the  second  degree.  State  v.  Sneed 
(1885)  88  Mo.  138;  State  v.  Kindred 
(1899)  148  Mo.  270,  49  S.  W.  845; 
State  V.  Duestrow  (1897)  137  Mo.  44, 
38  S.  W.  554,  39  S.  W.  266;  State  v. 
Brown  (1904)  181  Mo.  192,  79  S.  W. 
1111. 

In  many  of  the  states,  however,  in- 
toxication may  have  the  effect  of  re- 
ducing homicide  from  murder  in  the 
first  to  the  second  degree, 

Alabama.— King  v.  State  (1890)  90 
Ala.  612,  8  So.  856 ;  Cranberry  v.  State 
(1913)  182  Ala.  4,  62  So.  52;  James  v. 
State  (1915)  193  Ala.  55,  69  So.  569, 
Ann,  Cas.  1918B,  119;  Montgomery  v. 
State  (1909)  160  Ala.  7,  49  So.  902. 

California.— People  v.  Lewis  (1869) 
36  Cal.  531;  People  v.  Williams  (1872) 
43  Cal.  344;  People  v.  Vincent  (1892) 
95  Cal.  425,  30  Pac.  581. 

Delaware. — State  v.  Adams  (1906) 
6  Penn.  178,  65  Atl.  510. 

Florida.— Davis  v.  State  (1902)  44 
Fla.  32,  32  So.  822. 

Kentucky.— Pash  v.  Com.  (1912)  146 
Ky.  390,  142  S.  W.  700. 

Minneaota.— State  v.  Gut  (1868)  13 
Minn.  343. 

New  Jersey*  —  State  v.  Martin 
(1881)  4  N.  J.  L.  J.  339. 

North  Carolina.  —  State  v.  Foster 
(1916)  172  N.  C.  960,  90  S.  E.  785. 

Pennsylvania.  —   Com.  .v.   Perrier 
(1858)    3  Phila.  229;   Com.  v.  Piatt 
12  A.L.R.— 56. 


(1876)  11  Phila.  415,  421;  Com.  v. 
Crozier  (1867)  1  Brewst.  349;  Com.  v. 
Hart  (1869)  2  Brewst.  546;  Jones  v. 
Com.  (1874)  75  Pa.  403,  1  Am.  Crim. 
Rep.  262;  Com.  v.  Cleary  (1892)  148 
Pa.  26,  23  Atl.  1110;  Com.  v.  Gentry 
(1895)  5  Pa.  Dist.  R.  703;  Com.  v. 
Eyler  (1907)  217  Pa.  512,  11  L.R.A. 
(N.S.)  639,  66  Atl.  746,  10  Ann.  Cas. 
786;  Com.  v.  Nazarko  (1909)  224  Pa. 
204,  73  AtL  210. 

Tennessee.— Haile  v.  State  (1850) 
11  Humph.  154. 

Texas.— Colbath  v.  State  (1877)  2 
Tex.  App.  391;  Brown  v.  State  (1878) 
4  Tex.  App.  275;  Charles  v.  State 
(1883)  13  Tex.  App.  658. 

Wisconsin.  —  Hempton  v.  State 
(1901)  111  Wis,  127,  86  N.  V/.  596,  12 
Am.  Crim.  Rep.  657. 

But  to  reduce  murder  from  the  first 
to  lower  degrees,  the  intoxication  must 
be  so  excessive  as  to  paralyze  the  men- 
tal faculties  and  render  accused  in- 
capable of  forming  or  entertaining  the 
design  to  take  life.  Walker  v.  State 
(1890)  91  Ala.  82,  9  So.  87. 

Before  drunkenness  can  lessen  the 
crime,  it  must  be  so  complete,  and  to 
that  extent  that  reason  is  dethroned 
and  defendant  rendered  incapable  of 
having  a  specific  intent  to  take  life. 
Partial  intoxication,  which  merely 
arouses  the  passions  and  influences  the 
mind  of  accused,  will  neither  mitigate 
nor  lessen  the  degree  of  guilt,  if  he 
still  knew  right  from  wrong,  and  the 
probable  consequences  of  his  acts,  and 
was  capable  of  a  specific  intent  to  take 
the  life  of  deceased.  Pless  v.  State 
(X912)  102  Ark.  506,  145  S.  W.  221. 
'  But,  under  the  statutes,  premedi- 
tation is  necessary  to  first-degree  mur- 
der, and  the  courts  hold  that  intoxica- 
tion to  the  extent  of  preventing  pre- 
meditation will  prevent  conviction  of 
murder  in  that  degree.  Cook  v.  State 
(1903)  46  Fla.  33,  35  So.  665. 

To  constitute  murder  in  the  first 
degree,  actual  malice  must  be  proved. 
Upon  this  question  the  state  of  the 
prisoner's  mind  is  material.  In  behalf 
of  the  defense,  insanity,  intoxication, 
or  any  other  fact  which  tended  to 
prove  that  the  prisoner  was  incapable 
of  deliberation,  is  competent  evidence 
for  the  jury  to  weigh.    Intoxication  is 
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admissible  in  such  cases,  not  as  an 
excuse  for  crime,  not  in  mitigation  of 
punishment,  but  as  tending  to  show 
that  the  lesser  and  not  the  greater  of- 
fense was  in  fact  committed.  State  v« 
Johnson   (1873)  40  Conn.  136. 

In  California,  it  is  said  that  evi- 
dence of  intoxication  can  be  admitted 
only  for  the  purpose  of  determining 
the  degree  of  the  crime,  and  it  must  be 
received  with  great  caution.  People 
V.  Vincent  (1892)  95  Cal.  425,  30  Pac. 
581. 

Where  a  ispecific  intent  is  essential 
to  the  criminality  of  an  act,  or  there 
must  be  premeditation  or  deliberation, 
or  some  mental  process  of  the  kind,  in 
order  to  determine  the  degree  of  guilt, 
the  mental  condition  of  the  accused, 
even  though  the  result  of  intoxication, 
may  be  considered.  If  he  was  for  any 
reason  not  able  to  decide  beforehand 
what  he  intended  to  do,  and  weigh  it, 
and  understand  the  nature  and  conse- 
quences of  his  act,  he  should  not  be 
held  to  the  same  measure  of  responsi- 
bility as  one  with  better  faculties  and 
clearer  mind  should  be.  State  v.  Fos- 
ter (1916)  172  N.  C.  960,  90  S.  E.  785. 

Intoxication  so  great  as  to  render 
it  impossible  to  form  the  wilful,  pre- 
meditated, and  deliberate  intent  to 
take  life  reduces  the  crime  to  second- 
degree  murder.  Com.  v.  Cleary  (1892) 
148  Pa.  26,  23  Atl.  1110. 

When  intoxication  so  clouds  the  in- 
tellect as  to  deprive  defendant  of  the 
power  to  think  and  weigh  the  nature 
of  the  act  committed,  it  may  prevent 
a  conviction  of  murder  in  the  first  de- 
gree. The  court  applied  the  rule  to 
the  case  of  a  man  who  had  become 
estranged  from  his  wife,  and  procured 
a  weapon  and  started  to  her  house  to 
kill  her.  Upon  arriving  there,  he  was 
interfered  with  by  her  mother,  and 
immediately  killed  the  mother,  who 
had,  prior  to  that  time,  been  his  friend, 
and  the  court  said  there  was  not  suf- 
ficient deliberation  to  make  the  oflfense 
murder  in  the  first  degree.  Jones  v. 
Com.  (1874)  75  Pa.  403,  1  Am.  Crim. 
Rep.  262. 

In  Com.  v.  Piatt  (1876)  11  Phila. 
(Pa.)  421,  where  it  appeared  that  a 
man  shot  and  killed  a  friend  without 
apparent  provocation,  the   court,   on 


the  authority  of  Jones  v.  Com.  (Pa.) 
supra,  set  aside  a  verdict  of  first-de- 
gree murder  on  the  ground  that 
the  mind  of  accused  was  so  palsied 
with  intoxication  at  the  time  of  the 
shooting  as  to  be  unable  to  deliberate 
and  premeditate  in  the  sense  of  the 
statute  defining  murder  in  the  first 
degree. 

Where  accused,  who  was  shown  to 
be  hostile  to  deceased,  killed  him  by 
shooting  him  through  the  window  of 
his  home,  the  court  said  it  was  com- 
petent for  accused  to  show  that  he  was 
intoxicated  to  such  a  degree  as  to  ren- 
der him,  at  the  time  of  the  killing,  in- 
capable of  understanding  that  he  was 
committing  a  crime,  for  the  purpose 
only  of  disproving  the  specific  intent 
or  mentrfl  state  which  is  an  essential 
ingredient  of  murder.  A  conviction  of 
murder  in  the  first  degree,  however, 
was  afiirmed.  James  v.  State  (1915) 
193  Ala.  55,  69  So.  569,  Ann.  Cas. 
1918B,  119. 

To  have  the  effect  of  reducing  the 
grade  of  a  homicide,  the  drunkenness 
must  be  of  such  character  and  extent 
as  to  render  the  accused  incapable  of 
entertaining  or  forming  the  design  to 
take  life — incapable  of  rational  action. 
This  is  a  question  for  the  jury.  King 
V.  State  (1890)  90  Ala.  612,  8  So.  856. 

If,  at  the  time  of  the  killing,  ac- 
cused was  so  under  the  influence  of 
liquor  as  to  be  unable  to  form  a  pre- 
meditated design  to  take  life,  he  could 
not  be  convicted  of  murder  in  the  first 
degree;  but  if  he  knew  that  he  was 
doing  wrong,  and  then  had  sufiicient 
power  to  enable  him  to  resist  the 
temptation  to  do  the  wrong  act,  and 
under  the  influence  of  passion  and  the 
spirit  of  revenge  or  injury,  either  rell 
or  imaginary,  he  slew  deceased,  he 
was  guilty  of  murder  in  the  second  de- 
gree. Davis  V.  State  (1902)  44  Fla. 
32,  32  So.  822. 

To  constitute  first-degree  murder, 
accused  must  have  had  sufiicient  men- 
tality to  form  a  specific  intent  or  de- 
liberate design  to  kill  deceased.  State 
V.  Adams  (1906)  6  Penn.  (Del.)  178, 
66  Atl.  510. 

In  Pash  V.  Com.  (1912)  146  Ky.  390, 
142  S.  W.  700,  the  court  remarked  in 
passing  that  the  fact  of  drunkenness 
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may  be  considered  by  the  jury  in  con- 
nection with  all  evidence  in  the  case, 
in  determining  whether  the  killing  was 
done  under  such  circumstances  as  con- 
stituted the  act  murder,  voluntary  or 
involuntary  manslaughter,  or  merely 
^n  accidental  killing. 

In  all  cases  where  the  question  is 
between  murder  in  the  first  and  mur- 
der in  the  second  degree,  the  fact  of 
drunkenness  may  be  proved  to  shed 
light  upon  the  mental  status  of  the 
offender,  and  thereby  to  enable  the 
jury  to  determine  whether  the  killing 
sprang  from  a  premeditated  purpose, 
or  from  passion  excited  by  inadequate 
provocation.  Haile  v.  State  (1850)  11 
Humph.  (Tenn.)  154. 

S.  Effect  on  deliberation  and  preniedita* 

tion. 

The  .statutes  dividing  murder  into 
degrees  quite  uniformly  provide  that 
Urst^legree  murder  shall  consist  of 
that  committed  in  connection  with 
other  crimes,  by  certain  specified 
means,  and  when  ''it  is  from  a  deliber- 
ate and  premeditated  design  to  effect 
the  death  of  the  person  killed.*'  It 
is  this  latter  element  of  the  crime  of 
murder  in  the  first  degree  which  has 
required  most  attention  from  the 
erarts,  in  coniiection  with  the  ques- 
tion of  intoxication.  Common  obser- 
vation shows  that,  until  a  man  be- 
comes 80  intoxicated  that  he  is  prac- 
tically in  a  stupor,  he  has  volition,  and 
can  make  plans  and  direct  his  move- 
ments in  carrying  them  out,  and  the 
only  question,  therefore,  is.  Is  the 
volition  of  a  drunken  man,  in  forming 
and  carrying  out  a  design  to  murder, 
different  in  criminal  effect  than  that 
of  a  sober  man?  Of  course,  his  in- 
tellect is  not  so  keen  as  that  of  a  sober 
man,  for  the  time  being.  He  cannot 
weigh  possibilities  with  accuracy,  and 
his  self-control  is  much  reduced,  but 
there  is  absolutely  no  doubt,  if  one 
can  judge  by  results,  which  is  the 
only  possible  way  of  judging  human 
action,  that  many  murders  committed 
by  drunken  men  are  planned  and  ex- 
ecuted just  as  deliberately,  within  the 
degree  of  intellect  possessed  by  the 
slayer  at  the  time,  as  are  those  of 
sober  men.    But  the  fact  of  the  low- 


ered or  confused  mentality  of  the 
criminal,  and  the  humane  desire  to 
save  him  from  the  gallows,  has  led  to 
a  vast  amount  of  speculation  by  judges 
as  to  the  processes  of  such  mentali- 
ties, and  whether  or  not  they  were 
capable  of  deliberation  and  premedita- 
tion. The  unfortunate  result  of  this 
is  that  juries  are  required  to  judge, 
not  by  the  course  of  action  and  the  re- 
sults, as  in  the  case  of  other  men,  but 
by  mere  speculation  as  to  the  possi- 
bilities of  action  of  a  drunken  brain. 
This  furnishes  no  sure  guide,  and  in 
fact,  in  many  cases,  establishes  a  dif- 
ferent rule  of  liability  for  the  drunk- 
en man  than  for  the  sober  one,  and 
has  a  bad  effect  on  the  safety  of  so- 
ciety. 

Of  course,  intoxication  does  not  of 
itself  prevent  deliberation.  State  v. 
Douglass  (1886)  28  W.  Va,  297. 

And  is  a  mere  circumstance  to  be 
considered  in  determining  whether 
premeditation  was  present  or  not. 
Gustavenson  v.  State  (1902)  10  Wvo. 
324,  68  Pac.  1006. 

So  intoxication  has  no  part  in  de- 
fense of  a  charge  of  murder,  except  as 
it  prevented  the  forming  of  the  pre- 
meditated design  necessary  to  consti- 
tute murder  in  the  first  degree.  Hall 
v.  State  (1919)  78  Fla.  420,  8  A.L.R. 
1034,  83  So.  513. 

It  does  not  in  all  cases,  of  itself, 
tend  to  show  absence  of  premeditation 
and  deliberation.  People  v.  Mills 
(1885)  98  N.  Y.  176. 

If  the  circumstances  show  malice 
and  deliberation,  drunkenness  and  in- 
sensibility will  not  repel  it.  State  v. 
Bearing  (1877)  65  Mo.  533. 

A  person  may  be  intoxicated  and 
yet  not  so  drunk  as  to  render  him 
incapable  of  premeditation  and  de- 
liberation, of  forming  an  intention, 
and  therefore  an  instruction  is  prop- 
erly refused  that  the  jury  may  look 
to  the  fact  of  intoxication  in  deter- 
mining whether  the  fatal  blow  was 
struck  in  the  heat  of  blood,  excited 
by  a  blow  which  accused  had  received, 
or  from  malice.  Morrison  v.  State 
(1887)  84  Ala.  405,  4  So.  402. 

And  a  similar  ruling  was  made  in 
Walker  v.  State  (1887)  85  Ala.  7,  7 
Am.  St.  Rep.  17,  4  So.  686. 
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And  in  Com.  v.  Snyder  (1909)  224 
Pa.  526,  73  Atl.  910,  evidence  was  of- 
fered to  show  that  at  the  time  of  the 
killing  the  defendant  was  intoxicated. 
The  trial  court's  ruling  was  as  fol- 
lows :  "We  understand  this  to  be  sim- 
ply an  offer  to  show  that  the  defend- 
ant was  under  the  influence  of  liquor, 
and  without  any  information  in  it  as 
to  what  the  degree  of  his  intoxicatioii 
may  have  been,  and  with  no  offer  to 
show,  by  this  or  any  other,  witness, 
that  he  was  so  much  intoxicated  that 
his  mind  was  incapable  to  form  a  de- 
liberate intent,  or  premeditate  a  de- 
sign to  kill,  and  carry  it  out.  In  the 
form  in  which  the  offer  is  made,  we 
reject  it."  In  upholding  this  ruling, 
the  supreme  court  said:  "These  rul- 
ings were  correct.  Mere  intoxication 
does  not  imply  Joss  of  power  to  form 
specific  intent;  and  therefore  the  evi- 
dence here  offered  was  irrelevant.  In- 
toxication is  a  matter  of  degree.  It 
may  be  so  mild  as  to  disturb  normal 
mental  action  but  slightly;  again,  it 
may  be  so  deep  that  the  subject  is 
almost,  if  not  entirely,  without  con- 
sciousness. Between  these  two  ex- 
tremes there  are  many  degrees.  The 
offer  in  this  case  discloses  nothing  as 
to  the  degree  of  the  defendant's  in- 
toxication. The  ruling  of  the  court 
was  based  on  this  fact,  and  the  reason 
was  so  clearly  stated  that  it  cannot 
for  an  instant  be  supposed  that  the 
learned  counsel  for  the  defendant,  who 
have  shown  such  zeal  in  their  client's 
cause,  would  not  have  enlarged  their 
offer  to  bring  it  within  legal  require- 
ments if  the  evidence  had  been  at  hand 
to  warrant  it.  As  it  stood,  it  came 
far  short;  for,  as  we  have  said,  mere 
intoxication,  without  more,  is  insuf- 
ficient to  overcome  the  presumption  of 
deliberation  and  premeditation  which 
arises  in  cases  of  this  character." 

Where,  by  statute,  premeditated 
malice  is  a  necessary  ingredient  of 
murder  in  the  first  degree,  the  court 
said  that,  in  order  that  there  may  be 
such  malice,  the  thought  of  taking 
human  life  must  have  been  conscious- 
ly conceived  in  the  mind,  the  concep- 
tion must  be  meditated  upon,  and  a 
deliberate  purpose  formed  to  do  the 
act.    It  follows  that  there  must  have 


been  a  mental  capacity  to  think  de- 
liberately upon  and  determine  ra- 
tionally in  respect  to  the  nature  and 
consequences  of  the  act  which  fol- 
lows. "No  degree  of  mental  disturb- 
ance produced  by  voluntary  intoxica- 
tion will  of  itself,  disconnected  from 
sudden  heat  or  other  circumstances, 
avail  to  reduce  the  crime  to  a  lower 
grade,  unless  such  a  diseased  condi- 
tion of  the  mind  has  followed  the  habit 
of  intoxication  as  to  render  the  ac- 
cused incapable  of  distinguishing  be- 
tween right  and  wrong,  or  of  control- 
ling his  conduct  when  free  from  the 
influence  of  intoxicating  drink.  .  .  . 
Mere  intoxication,  in  the  absence  of 
such  mental  incapacity  resulting 
therefrom  as  renders  one  who  takes 
the  life  of  another  incapable  of  think- 
ing deliberately  and  meditating  ra- 
tionally upon  the  purpose  to  take  hu- 
man life,  and  which  leaves  him  with 
full  power  to  know  the  quality  of  his 
act  and  to  abstain  from  doing  it,  can- 
not of  itself  be  regarded  as  sufficient 
to  reduce  a  homicide  from  murder  in 
the  first  to  murder  in  the  second  de- 
gree." Aszman  v^  State  (1889)  123 
Ind.  847,  8  L.R.A*  33,  24  N.  E.  123. 
And  the  court  coDcludes  that  a  homi- 
cide committed  by  one  who  was  at  the 
time,  for  any  reasoii;  incapacitated  to 
think  deliberately  or  determine  ra- 
tionally as  to  the  quality,  character, 
and  consequences  of  the  act,  cannot 
be  murder  in  the  first  degree. 

In  State  v.  Cross  (1858)  27  Mo.  332, 
the  court  charged  that  if  the  circum- 
stances attending  the  killing,  the 
weapon  used,  the  nature  and  extent 
of  the  injury  inflicted,  and  the  amount 
of  violence  used,  with  all  the  other 
evidence  in  the  case,  satisfied  the  jury 
that  accused  intended  to  kill  his  vic- 
tim, the  circumstance  of  his  being 
drunk  is  not  sufficient  to  repel  the  in- 
ference of  malice  and  premeditation 
arising  out  of  the  evidence,  or  to  miti- 
gate the  offense  from  murder  in  the 
first  degree.  The  appellate  court  says 
it  is  a  maxim  of  the  common  law  that 
drunkenness  does  not  mitigate  a  crime 
in  any  respect.  "Some  efforts  have 
been  made,  of  comparatively  recent 
date — for  the  maxim  we  have  quoted 
is  &s  old  as  the  common  law  itseK— 
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to  qualify  or  to  get  rid  of  this  ancient 
rule.  Some  very  authoritative  books 
on  criminal  law  and  some  courts  of 
great  respectability,  both  in  England 
and  this  country,  have  suggested  in- 
terpretations and  modifications  of  the 
axiom,  tending,  as  we  think,  to  sub- 
vert the  principle  itself  for  all  prac- 
tical purposes.  ...  It  is  not  per- 
ceived how  drunkenness  can  be  held 
to  be  a  circumstance  proper  to  be  con- 
sidered by  a  jury  in  determining  the 
question  of  premeditation  and  malice, 
and  at  the  same  time  be  considered  as 
no  mitigation  of  the  crime.  It  is  said 
that  there  is  no  inconsistency  in  the 
two  doctrines,  because  the  fact  of 
drunkenness  may  show  that  the  crime 
-charged  was  not  committed.  If  the 
crime  charged  was  not  committed,  then 
it  is  immaterial  whether  the  defendant 
was  drunk  or  sober;  he  is,  in  either 
•event,  entitled  to  an  acquittal.  But 
if  all  the,  circumstances  in  the  case, 
except  drunkenness,  show  that  the 
crime  charged  was  committed,  and 
drunkenness  alone  is  the  circumstance 
to  show  that  by  reason  of  its  interven- 
tion among  the  circumstances  of  the 
case  the  crime  was  different  from  what 
it  would  have  been  in  the  absence  of 
this  circumstance,  then  it  is  manifest 
that  this  circumstance  alone  has  pro- 
duced the  mitigation,  and  the  old  prin- 
ciple of  the  common  law,  which  pro- 
nounces drunkenness  to  be  no  mitiga- 
tion, is  overturned.  .  .  .  The  in- 
struction asked  by  the  defendant  in 
this  case  was  properly  refused;  such 
instructions,  we  think,  would  subvert 
ancient  and  well-settled  principles, 
and  proclaim  virtual  impunity  to  the 
most  enormous  crimes.  It  would  only 
be  necessary  for  a  man  to  dethrone 
his  reason  by  intoxicating  drafts — re- 
duce himself  to  a  state  of  brutal  in- 
sensibility to  the  value  of  human  life, 
and  then  take  shelter  under  the  plea 
of  drunkenness  for  protection  against 
the  consequences  of  his  acts.  .  .  . 
To  look  for  deliberation  and  fore- 
thought in  a  man  maddened  by  intoxi- 
cation is  vain,  for  drunkenness  has 
deprived  him  of  the  deliberating  facul- 
ties to  a  greater  or  less  extent ;  and  if 
this  deprivation  is  to  relieve  him  of 
all  responsibility,  or  to  diminish  it,  the 


great  majority  of  crimes  committed 
will  go  unpunished." 

But  if  accused  could  not  deliberate, 
he  is  not  guilty  of  murder  in  the  first 
degree.  McGinnis  v.  Com.  (1883)  102 
Pa.  66. 

If  a  man  is  not  able  to  reason  he 
cannot  commit  murder  in  the  first  de- 
gree, for  that  crime  requires  the  ex- 
ercise of  reason,  deliberation,  and 
meditation,  and  a  specific  intent  to 
kill.  State  v.  Smith  (1881)  49  Conn. 
376. 

If  the  statute  makes  wilful,  deliber- 
ate, and  premeditated  killing  murder 
in  the  first  degree,  the  premeditation 
of  an  intoxicated  person,  formed  and 
at  once  carried  out  upon  a  less  than 
ordinarily  adequate  provocation,  is 
sufficient  to  constitute  such  murder. 
Keenan  v.  Com.  (1862)  44  Pa.  55,  84 
Am.  Dec.  414. 

If  a  sane  man,  not  having  made  him- 
self voluntarily  drunk  for  the  purpose 
of  committing  crime,  while  in  a  state 
of  such  gross  intoxication  as  to  render 
him  incapable  of  deliberation,  com- 
mits a  homicide,  he  is  guilty  of  no 
higher  offense  than  murder  in  the  sec- 
ond degree.  State  v.  Kid  well  (1907) 
62  W.  Va.  466,  13  L.R.A.(N.S.)  1024, 
59  S.  E.  494. 

It  is  error  to  tell  the  jury  that  a 
person  who  is  sober  enough  to  form 
the  intention  to  shoot  another  and 
actually  does  kill  him  without  justi- 
fication or  excuse,  is  sober  enough  to 
form  a  premeditated  design  to  kill  the 
person  shot.  The  shooting  a  person 
intentionally,  and  killing  him,  are  not 
necessarily  the  same  as  doing  so  with 
the  premeditated  design  to  kill  him. 
Garner  v.  State  (1891)  28  Fla.  113,  29 
Am.  St.  Rep.  232,  9  So.  835. 

And  it  has  been  held  error  to  make 
the  whole  effect  of  the  prisoner's  in- 
toxication in  reducing  the  killing  to 
murder  in  the  second  degree  depend 
upon  whether  the  drunkenness  was  of 
such  an  extent  as  to  render  the  pris- 
oner incapable  of  deliberation  and 
premeditation.  A  degree  of  intoxica- 
tion short  of  this  may,  when  taken  in 
connection  with  other  facts,  show  that 
the  killing  resulted  from  a  purpose 
formed  in  passion,  and  not  deliberate- 
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ly  and  premeditatedly.  Cartwright  v. 
State  (1881)  8  Lea  (Tenn.)  877. 

The  jury  need  not  be  convinced  that 
accused  was  unable  to  reason  and  de- 
liberate to  find  second-degree  murder, 
it  being  sufficient  if  there  was  a  rea- 
sonable doubt.  State  v.  Mangano 
(1908)  77  N.  J.  L.  544,  72  Atl.  366. 

And  the  courts  quite  generally  hold 
that  the  fact  of  intoxication  may  be 
considered  upon  the  question  whether 
or  not  there  was  sufficient  deliberation 
and  premeditation  to  constitute  first- 
degree  murder. 

United  States.— Hopt  v:  Utah  (1882) 
104  U.  S.  631,  26  L.  ed.  873,  4  Am.  Crim. 
Rep.  366. 

California.  —  People  v.  Belencia 
(1863)  21  Cal.  544;  People  v.  King 
(1865)   27  Cal.  507,  87  Am.  Dec.  95. 

Colorado.  —  Brennan  v.  People 
•    (1906)  37  Colo.  256,  86  Pac.  79. 

Connecticut.   —   State   v.   Johnson 

(1873)  40  Conn.  136. 

Florida.— Garner  v.  State  (1891)  28 
Fla.  113,  29  Am.  St.  Rep.  232,  9  So.  835. 

Iowa.— State  v.  Williams  (1904)  122 
Iowa,  115,  97  N.  W.  992. 

Kansas.— State  v.  O'Neil  (1893)  51 
Kan.  651,  24  L.R.A.  555,  33  Pac.  287. 

Massachusetts.  —  Com.  v.  Gilbert 
(1895)  165  Mass.  45,  42  N.  E.  336; 
Com.  V.  Parsons  (1907)  195  Mass.  560, 
81  N    E)    291 

Nebraska.— Hill  v.  State  (1894)  42 
Neb.  503,  60  N.  W.  916;  Maynard  v. 
State  (1908)  81  Neb.  301,  116  N.  W. 
53. 

New  Jersey.— Wilson  v.  State  (1897) 
60  N.  J.  L.  184,  37  Atl.  954,  38  Atl.  428. 

New    York.   —   People   v.    Batting 

(1874)  49  How.  Pr.  392;  People  v. 
Conroy  (1884)  33  Hun,  119,  2  N.  Y. 
Crim.  Rep.  247. 

North  Carolina.  —  State  v.  Murphy 
(1911)  157  N.  C.  614,  72  S.  E.  1075. 

Ohio.— Pigman  v.  State  (1846)  14 
Ohio,  555,  45  Am.  Dec.  558. 

Oklahoma.  —  Chambers  v.  State 
(1919)  —  Okla.  Crim.  Rep.  — ,  182 
Pac.  714;  COLLIER  v.  State  (reported 
herewith)  ante,  839. 

Pennsylvania.  —  Com.  v.  McMurray 
(1901)  198  Pa.  51,  82  Am.  St.  Rep. 
787,  47  Atl.  952. 

Tennessee.  —  Lancaster  v.  State 
(1879)  2  Lea,  575,  3  Am.  Crim.  Rep. 


160;  Swan  v.  State.  (1843)  4  Humph. 
136;  Pirtle  v.  State  (1849)  9  Humph. 
663 

Virginia.- Willis  v.  Com.  (1879)  32 
Gratt.  929. 

Washington.  —  State  v.  Hawkins 
(1900)  23  Wash.  289,  68  Pac.  258. 

West  Virginia.  —  State  v.  Hertzog 
(1904)  55  W.  Va.  74,  46  S.  E.  792. 

Wisconsin.  —  Bernhardt  v.  State 
(1892)  82  Wis.  23,  51  N.  W.  1009. 

If  a  premeditated  design  to  effect 
death  is  a  necessary  ingredient  of 
murder  in  the  first  degree,  intoxica- 
tion may  be  considered  upon  the  ques- 
tion of  the  existence  of  such  design. 
If  the  jury  find  from  the  evidence  that 
accused  was  at  the  time  of  the  killing 
so  much. intoxicated  as  to  be  incapable 
of  forming  a  premeditated  design,  or 
of  deliberating  sufficiently  to  form 
such  a  design  to  take  the  life  of  de- 
ceased or  any  human  being,  they  can- 
not find  him  guilty  of  murder  in  the 
first  degree.  Garner  v.  State  (Fla.) 
supra. 

Where,  by  statute,  premeditation  is 
a  necessary  element  of  murder  in  the 
first  degree,  it  is  error  to  refuse  to 
instruct  that  evidence  of  intoxication 
may  be  considered  upon  the  question 
whether  or  not  accused  was  in  a  state 
where  he  was  capable  of  premedita- 
tion, and,  in  lieu  thereof,  instruct  that 
a  man  who  voluntarily  puts  himself  in 
a  condition  to  have  no  control  of  his 
actions  must  be  held  to  intend  the 
consequences.  Hopt  v.  Utah  (1882) 
104  U.  S.  631,  26  L.  ed.  873,  4  Am.  Crim. 
Rep.  365. 

Where,  by  statute,  deliberation  and 
premeditation  are  necessary  to  consti- 
tute first-degree  murder,  evidence  of 
the  intoxicated  condition  of  accused  is 
admissible  upon  the  question  of  de- 
liberation. People  V.  Belencia  (1863) 
21  Cal.  544.  The  court  says  a  man 
who  is  drunk  may  act  with  premedita- 
tion as  well  as  a  sober  one,  and  is 
equally  responsible  for  the  conse- 
quences of  his  acts. 

In  prosecutions  for  murder  in  the 
first  degree,  which  implies  both  malice 
and  premeditation,  the  intoxication  of 
the  accused  may  be  considered  for  the 
purpose  of  determining  whether  he 
was,  at  the  time  in  question,  capable 
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of  deliberating  or  of  deciding  between 
right  and  wrong,  and  judging  of  his 
acts  and  their  legitimate  conse- 
quences.   Hill  V.  State  (Neb.)  supra. 

Where  the  statute  requires  delibera- 
tion and  premeditation  to  constitute 
murder  in  the  first  degree,  and  the 
accused  was  so  drunk  as  to  be  unable 
to  form  these  essential  purposes,  he 
cannot  be  convicted  of  such  offense 
unless  the  purpose  to  kill  was  formed 
before  intoxication  occurred,  to  be  ex- 
ecuted when  drunk.  State  v.  Murphy 
(N.  C.)  supra. 

Intoxication  can  be  considered  only 
on  the  question  of  the  premeditated 
design  necessary  to  constitute  murder 
in  the  first  degree  and  to  reduce  the 
degree  of  the  crime,  and  the  intoxica- 
tion must  have  been  of  such  a  char- 
acter and  extent  as  to  render  accused 
incapable  of  entertaining  or  forming 
a  design  to  effect  death.  If  accused 
was  sober  enough  to  form  the  design 
to  kill,  and  deliberate  and  premeditate 
this  crime,  then  his  responsibility  is 
the  same  as  if  he  had  been  perfectly 
sober.  Chambers  v.  State  (Okla.)  su- 
pra. 

In  Com.  v.  McMurray  (Pa.)  supra, 
a  charge  was  approved  which  stated 
that,  although  the  evidence  would  in- 
dicate deliberation  and  premeditation, 
a  man's  mind  may  be  in  such  a  state 
that  he  is  incapable  of  deliberating 
and  premeditating.  If  accused,  after 
he  had  formed  the  intent  to  kill,  and 
while  on  the  way  to  commit  the  act, 
filled  himself  so  full  of  alcohol  that 
you  would  then  think  that  he  would 
not  be  able  to  deliberate  and  to  form  a 
conscious  purpose,  he  would  still  be 
responsible  for  committing  a  deliber- 
ate murder,  on  the  ground  that  he 
formed  the  specific  intent  before,  and 
simply  took  the  last  drink  to  nerve 
himself  to  commit  the  deed. 

The  jury  may  consider  the  fact  of 
intoxication  on  the  question  of  de- 
liberation and  premeditation,  although 
it  is  not  sufficient  to  prevent  the  for- 
mation of  a  premeditated  design.  Lan- 
caster V.  State  (1879)  2  Lea  (Tenn.) 
576,  3  Am.  Crim.  Rep.  160. 

Although  the  Tennessee  court,  as 
shown  supra,  subd.  II.,  in  the  case  of 
Cornwell  v.  State  (1827)  Mart.  &  Y. 


(Tenth)  158,  had  taken  a  strong  posi- 
tion against  permitting  intoxication  to 
be  used  as  an  excuse  for  crime,  yet  it 
subsequently  held  that  if  the  mental 
state  required  by  law  to  constitute  the 
crime  be  one  of  deliberation  and  pre- 
meditation, and  drunkenness  excuses 
the  existence  of  such  mental  state,  the 
crime  has  not  in  fact  been  committed. 
Swan  V.  State  (1848)  4  Humph. 
(Tenn.)  136;  Pirtle  v.  State  (1849)  9 
Humph.- (Tenn.)  668. 

When  the  character  and  extent  of  a 
crime  is  made  by  law  to  depend  upon 
the  state  and  condition  of  the  defend- 
ant's mind  at  the  time,  and  with  ref- 
erence to  the  act  done,  intoxication, 
as  a  circumstance  affecting  such  state 
and  condition  of  the  mind,  is  a  proper 
subject  for  inquiry  and  consideration 
by  the  jury.  If,  by  law,  deliberation 
and  premeditation  are  essential  ele- 
ments of  the  crime,  and,  by  reason  of 
drunkenness  or  any  other  cause,  it  ap- 
pears that  the  prisoner's  mental  state 
is  such  that  he  is  incapable  of  such 
deliberation  and  premeditation,  then 
the  crime  has  not  been  committed; 
there  is  a  failure  on  the  part  of  the 
state  to  prove  the  crime  into  which 
premeditation  must  enter. 

Intoxication  is  a  mere  circumstance 
to  be  considered  in  determining 
whether  premeditation  was  present  or 
absent.  Wilson  v.  State  (1897)  60 
N.  J.  L.  184,  37  Atl.  954,  38  Atl.  428. 

In  Maynard  v.  State  (1908)  81  Neb. 
301,  116  N.  W.  53,  the  court  upheld  the 
following  instruction:  "Voluntary  in- 
toxication is  no  excuse  for  the  com- 
mission of  crime,  and  will  not  relieve 
a  person  committing  a  crime  from  the 
penalties  of  the  law.  Still,  in  a  case 
of  this  kind,  if  there  is  evidence  in- 
troduced that  the  defendant  was  in- 
toxicated at  the  time  it  is  alleged  he 
committed  the  crime,  it  should  be  con- 
sidered by  the  jury,  for  the  purpose 
of  determining  whether  the  accused, 
at  the  time  of  the  alleged  killing,  was 
capable  of  forming  a  wilful,  deliber- 
ate, and  premeditated  purpose  to  take 
life:  And  if  in  this  case,  although  you 
believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant 
killed  the  deceased  in  manner  and 
form  as  charged  in  the  information^ 
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still,  if  you  further  believe  from  the 
evidence  that,  at  the  time  he  inflicted 
the  fatal  injurie&t,  he  was  so  deeply 
intoxicated  as  to  be  incapable  of  form- 
ing in  his  mind  a  design  deliberately 
and  premeditatedly  to  do  the  killing, 
or  if  you  entertain  a  reasonable  doubt 
as  to  these  things,  then  such  killing 
would  only  be  murder  in  the  second 
degree.  If,  however,  the  defendant 
took  intoxicants  to  steady  his  nerves 
for  the  commission  of  the  crime  with 
which  he  stands  charged,  then  his  in- 
toxication would  neither  excuse  the 
crime  nor  reduce  it  from  murder  in  the 
first  degree  to  the  second  degree." 

And  evidence  of  intoxication  is  ad- 
missible upon  the  question  of  delibera- 
tion. Willis  V.  Com.  (1879)  32  Gratt. 
(Va.)  929.  In  that  case,  intoxication 
was  permitted  to  reduce  to  second-de- 
gree murder  a  killing  which  accused 
committed  with  an  ax  upon  one  with 
whom  he  had  been  friendly  and  drink- 
ing during  the  day,  and  who,  at  sup- 
per, made  some  slight  remark  which 
angered  accused,  who  left  the  table, 
procured  the  weapon,  and  lay  in  wait 
for  his  victim  to  come  out  of  the  house, 
when  he  slew  him.  The  court  says 
there  can  be  no  doubt  that  the  giving 
of  the  fatal  blow  was  the  result  of 
sudden  passion  engendered  and  in- 
fluenced by  the  liquor,  and  which 
caused  him  to  take  offense  when  none 
was  intended,  and  which  disqualified 
him  for  deliberation. 

There  is  a  dictum  in  Pigman  v.  State 
(1846)  14  Ohio,  555,  45  Am.  Dec.  558, 
which  involved  passing  a  counterfeit 
bill,  to  the  effect  that  the  principle 
is  right  that  one  cannot  be  convicted 
of  first-degree  murder  if  he  was  so 
drunk  when  he  perpetrated  the  crime 
that  it  was  not  done  in  a  cool  and 
deliberate  state  of  mind. 

h.  Manalaughter. 

As  seen  supra,  III.,  at  common  law, 
intoxication  was  not  taken  into  con- 
sideration in  a  prosecution  for  homi- 
cide upon  the  question  of.  degree  of  the 
offense,  since  the  malice  necessary  to 
constitute  murder  was  implied  from 
the  use  of  deadly  weapons.  But  as 
shown  in  Director  op  Public  Prose- 
cutions. V.  Beard  (reported  herewith) 


ante,  846,  that  doctrine  has  been 
modified  to  the  extent  tiiat  intoxica- 
tion may  be  taken  into  consideration, 
together  with  the  other  facts  in  the 
case,  to  determine  whether  or  not  ac- 
cused had  the  necessary  intent  to  com- 
mit the  crime.  In  other  words,  malice 
is  no  longer  implied  from  the  mere  use 
of  deadly  weapons,  in  case  of  an  in- 
toxicated person,  but  the  condition  of 
the  user  may  also  be  considered. 

The  rule  in  this  country  has,  how- 
ever, been  modified  in  very  few  states, 
and  the  great  weight  of  authority  is 
that  intoxication  will  not  reduce  a 
homicide  from  murder  to  manslaugh- 
ter. 

California.  —  People  v.  Nichol 
(1867)  34  Cal.  211;  People  v.  Langton 
(1885)  67  Cal.  427,  7  Pac.  843,  7  Am. 
Crim.  Rep.  439;  People  v.  Conte  (1912) 
17  Cal.  App.  788,  122  Pac.  450,  457. 

Connecticut.  —  State  v.  Johnson 
(1873)   40  Conn.  136. 

Florida.— Garner  v.  State  (1891)  28 
Fla.  113,  29  Am.  St.  Rep.  232,  9  So. 
835;  Thomas  v.  State  (1904)  47  FU. 
99,  36  So.  161. 

Georgia.— Vann  v.  State  (1889)  83 
Ga.  44,  9  S.  E.  945. 

Iowa.— State  v.  Wilson  (1913)  166 
Iowa,  309,  144  N.  W.  47,  147  N.  W.  739. 

New  Jersey.  —  Wilson  v.  State 
(1897)  60  N.  J.  L.  171,  37  Atl.  954,  38 
Atl.  428. 

New  Mexico.  —  State  v.  Cooley 
(1914)  19  N.  M.  91,  52  L.R.A.(N.S.) 
230,  140  Pac.  1111. 

New  York.— People  v.  Fuller  (1823) 
2  Park.  Crim.  Rep.  16. 

Ohio.  —  Davis  v.  State  (1874)  25 
Ohio  St.  369. 

Oklahoma.— Updike  v.  State  <1913) 
9  Okla.  Crim..  Rep.  127,  130  Pac .  1107. 

Oregon.  —  State  v.  Weaver  <1899) 
35  Or.  415,  58  Pac.  109 ;  State  v.  TrapP 
(1910)  56  Or.  588,  109  Pac.  1094. 

Tennessee.— Atkins  v.  State  C1907) 
119  Tenn.  458,  13  L.R.A.(N.S.)  1031' 
105  S.  W.  353. 

Texas.— Carter  v.  State  (18S4)  12 
Tex.  500,  62  Am.  Dec.  539 ;  McC»rty  v. 
State  (1878)  4  Tex.  App.  461;  Gaitsn 
V.  State  (1882)  11  Tex.  App.  64^. 

Virginia.— Willis  v.  Com.  (1879)  32 
Gratt.  929. 


ANNO.— INTOXICATION  AS  DEFENSE  TO  HOMICIDE. 


889 


Wyoming.  —  Gustavenson  v.  State 
(1902)  10  Wyo.  300,  68  Pac.  1006. 

In  Collier  v.  State  (reported  here- 
with) ante,  839,  however,  it  is  held 
that  a  person  who  commits  a  homicide 
while  so  intoxicated  as  to  be  incapable 
of  forming  a  premeditated  design  to 
kill,  if  he  formed  no  purpose  to  commit 
the  crime  prior. to  the  time  he  became 
intoxicated,  is  not  guilty  of  murder, 
but  of  manslaughter. 

Drunkenness  not  amounting  to  in- 
sanity is  of  little  weight  upon  the 
question  of  second-degree  murder,  un- 
less it  existed  to  such  an  extent  that 
the  accused  was  at  the  time  incapable 
of  forming  a  purpose,  or  that  he  did 
not  intend  the  act  which  he  performed. 
Davis  V.  State.  (Ohio)  supra. 

Where,  by  statute,  premeditated 
killing  is  murder  in  the  first  degree, 
and  other  murder  is  in  the  second  de- 
gree, while  voluntary  manslaughter  is 
the  killing  of  a  human  being,  without 
malice,  upon  a  sudden  quarrel  or  in 
the  heat  of  passion,  intoxication  can- 
not furnish  the  provocation  required 
to  reduce  murder  in  the  second  degree 
to  voluntary  manslaughter.  State  v. 
Cooley  (N.  M.)  supra.  The  court  says 
if,  by  reason  of  intoxication,  the  mind 
of  defendant  was  incapable  of  the  cool 
and  deliberate  prenfeditation  to  con- 
stitute murder  in  the  first  degree,  but 
the  killing  was  unlawful,  and  the  act 
was  not  done  under  circumstances 
which  would  make  the  killing  only 
voluntary  or  involuntary  manslaugh- 
ter, necessarily  it  w(nild  be  murder  in 
the  second  degree,  since  malice  would 
be  implied.  Between  the  two  offenses, 
murder  in  the  second  degree  and  man- 
slaughter, the  drunkenness  of  the  of* 
fender  forms  no  legitimate  matter  of 
inquiry. 

Simply  to  prove  that .  a  man  was 
drunk  and  killed  another  in  passion 
would  not  reduce  the  crime  from  mur- 
der to  manslaughter.  Vann  v.  State 
(Ga.)  supra. 

As  between  murder  in  any  degree 
below  the  first,  and  manslaughter,  in- 
toxication plays  no  part,  the  only  pur- 
pose for  which  it  is  admissible  being 
to  show  the  absence  of  the  premedi- 
tated design,  or  that  the  killing  was 
not  murder  in  the  first  degree.    Gar- 


ner V.  State  (1891)  28  Fla.  113,  29  Am. 
St.  Rep.  232,  9  So.  835. 

If  neither  specific  intent  to  kill  nor 
premeditation  and  deliberation  are  es- 
sential to  constitute  murder  in  the 
second  degree,  or  manslaughter,  in- 
toxication cannot  be  a  defense  to  ei- 
ther. State  V.  Wilson  (1913)  166 
Iowa,  309, 144  N.  W.  47,  147  N.  W.  739. 

If  a  shot  is  fired  with  premeditated 
design  to  effect  death,  intoxication 
does  not  reduce  the  crime  from  mur- 
der to  manslaughter.  Updike  v.  State 
(1913)  9  Okla.  Crim.  Rep.  124,  130 
Pac.  1107. 

It  is  only  when  the  actual  existence 
of  some  particular  motive,  purpose,  or 
intent  is  a  necessary  element  in  the 
crime  charged  that  the  intoxication  of 
the  accused  becomes  important,  and 
not  when  the  essential. ingredients  of 
the  crime  are  implied  by  law  from  the 
manner  of  its  commission.  Therefore, 
intoxication  cannot  reduce  a  homicide 
to  manslaughter.  State  v.  Weaver 
(1899)   35  Or.  415,  58  Pac.  109. 

It  is  no  defense  to  a  charge  of  mur- 
der in  the  second  degree  that,  because 
of  his  intoxication,  accused  mistook  an 
innocent  article  in  the  hands  of  his 
victim  for  a  weapon,  believing  himself 
in  danger,  and  took  the  victim's  life. 
Atkins  V.  State  (1907)  119  Tenn.  458, 
13  L.R:A.(N.S.)  1031,  105  S.  W.  353. 
The  court  says :  After  the  inquiry  is 
passed  as  to  whether  the  accused  par- 
ty is  guilty  of  murder  in  the  first  de- 
gree or  murder  in  the  second  degree, 
no  further  consideration,  under  our 
authorities,  is  given  to  the  fact  of  his 
intoxication.  As  to  all  subsequent  in- 
quiries, he  must  stand  at  the  bar  of 
justice  and  be  judged  by  the  same 
rules  which  measure  the  conduct  of 
sober  men.  Indeed,  the  consequences 
that  would  follow  any  other  view  are 
horrible  to  contemplate.  If  it  be  true 
that  the  red-handed  murderer  can  say 
to  the  court,  and  be  thereby  excused, 
"I  killed  the  man  I  am  accused  of  kill- 
ing because  I  was  very  drunk  and  did 
not  know  what  I  was  doing,"  or,  "I 
supposed,  without  any  foundation  in 
fact,  but  simply  because  I  was  drunk, 
that  he  was  going  to  do  me  great 
bodily  harm,  and  therefore  I  killed 
him,"  truly  the  quiet  and  peaceable 
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and  orderly  members  of  every  com- 
munity in  the  state  would  be  at  the 
mercy  of  the  drunkard,  the  disorderly, 
and  the  brutal,  and  the  courts  would 
be  powerless  to  check  the  quick  and 
certain  descent  of  social  order  into 
chaos  and  ruin.  No  such  license  to 
commit  rapine  and  murder  can  be  is- 
sued to  vicious,  drunken,  and  besotted 
men. 

There  are  some  cases  which  have, 
either  under  particular  statutes  or  as 
a  general  principle  of  law,  held  that 
intoxication  might  reduce  homicide  to 
manslaughter. 

If  the  mental  condition  of  accused 
was  such  that  he  was  not  capable  of  a 
specific  intent  to  take  life,  his  crime 
must  be  reduced  to  manslaughter. 
United  States  v.  King  (1888)  34  Fed. 
302. 

Intoxication  may  reduce  the  grade 
of  homicide  from  murder  to  man- 
slaughter by  rebutting  the  existence 
of  malice  aforethought  in  the  mind  of 
the  perpetrator.  Williams  v.  State 
(1886)  81  Ala.  1,  60  Am.  Rep.  183,  1 
So.  179,  7  Am.  Grim.  Rep.  443. 

Intoxication  may  be  considered  to 
discover  the  specific  intent  which  actu- 
ated accused,  and  this  may  sometimes 
reduce  the  offense  of  murder  to  man- 
slaughter. United  States  v.  Meagher 
(1888)  37  Fed.  875. 

Where  a  premeditated  design  is  nec- 
essary to  constitute  murder,  one  so 
drunk  that  he  cannot  form  such  de- 
sign would  be  guilty  merely  of  man- 
slaughter. Ferryman  v.  State  (1916) 
12  Okla.  Grim.  Rep.  600,  159  Pac.  937. 

Where,  by  statute,  homicide  is  mur- 
der when  perpetrated  without  author- 
ity of  law  and  with  a  premeditated  de- 
sign to  kill,  and  manslaughter  under 
other  circumstances,  evidence  of  in- 
toxication is  admissible  to  show  an  ab- 
sence of  a  premeditated  design  to  kill, 
for  the  purpose  of  determining  wheth- 
er the  offense  was  manslaughter  or 
murder.  Intoxication  which  will  re- 
duce murder  to  manslaughter  must  be 
of  such  character  and  extent  as  to 
render  the  accused  incapable  of  enter- 
taining or  forming  a  design  to  effect 
death.  Gheadle  v.  State  (1915)  11 
Okla.  Grim.  Rep.  566,  L.R.A.1915E, 
1031,  149  Pac.  919. 


Where  accused  killed  a  stirstnger 
whom  he  had  just  met  by  strikinfir  him 
with  a  knife,  the  court  held  th&'t  if  he 
intended  to  kill  he  was  guilty  o£  mur- 
der, but  if  he  struck  the  blow  in  the 
heat  of  passion,  without  intent  l;o  kill, 
he  was  guilty  of  manslaughter,  and 
that  upon  this  question  evidence  of  the 
intoxicated  condition  of  accuser!  was 
admissible.    Rogers  v.  People    (1858) 

3  Park.  Grim.  Rep.  (N.  Y.)  633 ;  but 
this  case  was  reversed  in  (1858>  18 
N.  Y.  9,  72  Am.  Dec.  484. 

A  conviction  of  first-degree  murder 
was  reversed  in  Smith  v.  State   ( 1876) 

4  Neb.  277,  for  refusal  of  an  instruc- 
tion that  the  state  of  intoxication  of 
accused  when  committing  the  homicide 
might  be  considered  on  the  question 
of  premeditation,  and  that,  unless  the 
jury  were  satisfied  that  he  was  in  such 
a  state  of  mind  that  he  could  form  an 
intention  to  kill,  he  could  not  be  con- 
victed of  a  higher  crime  than  m*^' 
slaughter.  • 

In  People  v.  Dillon  (1892)  8  l/Mft 
92,  30  Pac.  150,  it  is  said  that  if  the 
killing  was  intentional  and  unlawfyt 
and  wholly  from  passion  inflamed  by 
intoxication,  and  from  an  imaginai^ 
insult,   and   without  that   degree  of 
thought  essential  to  malice,  accused 
was  guilty  of  voluntary  manslaughter. 

Where,    by   statute,  the   difference 
between  murder  and  manslaughter  is 
in  the  design  or  intent  of  the  accused, 
an  intoxicated  person,  who  shoots  an 
entire  stranger  because  of  the  lattef  ^ 
refusal  to  give  him  a  cigarette  up<iti 
request,  is  entitled  to^  an  instruction 
on  manslaughter  if  there  is  eyi^^^^^ 
to  show  that  the  mental  conditioii  *^ 
the  time  of  the  homicide  was  si3i<^^^"^ 
he  was  incapable  of  forming    ^  ^V 
meditated  design  to  effect  deatH-     1^' 
by  V.  State  (1919)  15  Okla,  Cri«*-  ^^^' 
496,  178  Pac.  491.  ,,_- 

In  State  v.  O'Neil  (1893)  &^  T"^' 
651,  24  L.R,A.  555,  83  Pac.  28*7*  ^J'ee 
a  man  was  convicted  of  second^^  Lgj 
murder  for  killing  his  wife,  t:^^  ..  ^ 
court  instructed  that  if  at  ^^^-^uof 
he  was  so  drunk  as  to  be  incaj^^'  ^^ 
intending  the  elements  of  P^rj^^^^^owl- 
malice,  and  had  no  previous  *^  ^^g 
edge  that,  when  intoxicated,  1*^  ^^  g 
liable  to  commit  acts  of  violera"*^ 
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consequence  of  such  drinking,  he 
could  not  be  found  guilty  of  either 
first  or  second  degree  murder.  This 
portion  of  the  charge,  however,  was 
not  commented  on  in  the  appellate 
court. 

Where,  after  an  apparently  deliber* 
ate  murder,  accused  was  convicted  of 
murder  in  the  second  degree,  the  court 
held  that  the  giving  of  an  instruction 
that  if  defendant  became  too  drunk  to 
know  what  he  was  about,  and  then, 
without  provocation,  assaulted  and 
killed  the  deceased  when  deceased  was 
making  no  demonstration  to  harm  him, 
he  would  be  guilty  of  murder  in  the 
second  degree  if  he  acted  with  malice, 
or  manslaughter  if  without  malice, 
was  proper.  Henslee  v.  State  (1910) 
97  Ark.  103,  133  S.  W.  172. 

The  rule  in  Minnesota  is,  if  one  is 
so  intoxicated  as>  to  be  incapable  of 
entertaining  a  premeditated  design  to 
effect  death,  he  cannot  be  convicted  of 
murder  in  the  first  degree;  and,  if  he 
is  so  intoxicated  as  to  be  incapable  of 
entertaining  any  design  whatever  to 
kill,  he  cannot  be  convicted  of  murder 
.  in  the  second  degree,  and  the  offense 
is  reduced  to  manslaughter.  State  v. 
Corrivau  (1904)  93  Minn.  38,  100  N. 
W.  638. 

The  theory  on  which  drunkenness 
may  sometimes  reduce  homicide  from 
murder  to  manslaughter  is  that  it  may 
so  cloud  the  mind  as  to  obscure  the 
reasoning  powers,  so  as  to  satisfy  the 
jury  that  the  perpetrator  could  not 
have  formed  the  design  to  take  life. 
Morrison  v.  State  (1887)  84  Ala.  405, 
4  So.  402. 

When  intoxication  exists  to  the  de; 
gree  that  it  renders  the  person  inca- 
pable of  entertaining  malice,  or  of 
forming  an  intent  to  kill,  it  may  reduce 
the  homicide  from  murder  to  man- 
slaughter. And  if  there  is  a  want  of 
intention  or  wilfulness  in  the  doing 
of  the  unlawful  act  causing  the  death, 
resulting  from  a  mental  status  inca- 
pable of  forming  an  intent  or  purpose 
to  do  the  act,  although  produced  by 
drunkenness,  then  there  is  an  absence 
of  an  essential  element  of  manslaugh- 
ter in  the  first  degree.  And  in  such 
case,  the  homicide,  being  unlawful  but 
neither    malicious     nor    intentional, 


would  be  manslaughter  in  the  second 
degree  under  the  statute.  This  was 
said  in  a  case  where  a  man  shot  his 
wife  under  circumstances  which 
seemed  to  show  deliberation,  and  the 
trial  court  had  charged  the  jury  that 
drunkenness  would  not  reduce  a  hom- 
icide below  manslaughter  in  the  first 
degree.  Heninburg  v.  State  (1907) 
151  Ala.  26,  43  So.  959. 

If  one  committing  a  homicide  was 
so  drunk  that  he  was  incapable  of  voli- 
tion, and  incapable  of  voluntarily  do- 
ing anything,  and  incapable  of  forming 
malice  or  entertaining  malice,  he  can- 
not be  convicted  of  any  crime  higher 
than  manslaughter  of  the  second  de- 
gree. Hill  V.  State  (1913)  9  Ala.  App. 
7,  64  So.  163, 

To.  convict  one  of  manslaughter  in 
assisting  another  who  in  fact  did  the 
killing,  intent  to  render  the  assistance 
must  be  found,  and  therefore  intoxica- 
tion on  his  part  may  be  considered  for 
the  purpose  of  determining  whether  or 
not  he  had  such  intent.  State  v.  Dor- 
land  (1897)  103  Iowa,  168,  72  N.  W. 
492. 

The  court  in  Miller  v.  State  (1913) 
9  Okla.  Crim.  Rep.  55,  130  Pac.  813, 
refused  to  charge  that  one  too  drunk 
to  form  a  criminal  intent  cannot  be 
convicted  of  murder,  and  the  appellate 
court  said  that  the  rule  is  settled  that 
evidence  of  intoxication  is  admissible 
only  as  bearing  upon  malice,  or  lack 
of  malice,  and  since  accused  was  con- 
victed of  manslaughter,  wherein  mal- 
ice is  not  an  essential  element,  there 
was  no  error. 

But  where  murder  is  committed  by 
a  person  voluntarily  intoxicated,  he  is 
not  entitled  to  have  submitted  to  the 
jury  the  question  of  liability  for  a  less 
degree  of  crime  than  manslaughter  in 
the  first  degree.  Beshirs  v.  State 
(1918)  14  Okla.  Crim.  Rep.  578,  174 
Pac.  577. 

Where  the  crime  of  manslaughter 
does  not,  according  to  statutory  defini- 
tion, involve  a  specific  intent,  evi- 
dence of  the  intoxication  of  the  per- 
petrator of  the  offense  is  not  admis- 
sible in  his  behalf,  when  he  is  charged 
with  manslaughter.  Laws  v.  State 
(1905)  144  Ala.  118,  42  So.  40. 

The  jury  cannot  be  instructed  that 
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any  particular  phase  of  the  evidence, 
such  as  that  of  drunkenness,  would 
justify  a  verdict  of  manslaughter. 
State  V,  Hogan  (1906)  117  La.  863,  42 
So.  352. 

The  Kentucky  courts  at  first  took  a 
position  upon  this  subject  which  was 
very  favorable  to  the  accused.  In 
Smith  V.  Com.  (1864)  1  Duv.  (Ky.) 
224,  it  was  held  that  if  sensual  grat- 
ification or  social  hilarity,  without 
any  premeditated  crime,  induced  the 
drinking,  surely  his  condition  may  be 
such  as  to  reduce  even  an  unprovoked 
homicide  from  murder  to  manslaugh- 
ter. And  if  transient  insanity  ensue, 
although  it  should  not  altogether  ex- 
cuse, yet  it  should  mitigate,  the  crime 
of  the  inevitable  act.  ...  No  in- 
sane man  is  responsible  for  insane 
acts.  And  why  should  an  insane  act, 
prompted  by  transient  insanity,  have 
no  exculpatory  or  mitigating  effect  on 
the  question  of  crime,  or  of  its  grade? 

So,  in  Golliher  v.  Com.  (1865)  2  Duv. 
(Ky.)  164,  87  Am.  Dec.  493,  where  it 
appeared  that  accused  went  into  a 
building  with  a  gun  on  his  shoulder, 
which  was  discharged  with  fatal  re- 
sults to  a  bystander,  the  trial  court 
charged  that  drunkenness  could  never 
be  received  as  a  ground  to  excuse  or 
palliate  a  crime,  but  the  supreme  court 
said:  "Intoxication  may  stultify  and 
partially  demonize  its  victim,  dethron- 
ing reason,  rousing  volcanic  passions, 
and  either  paralyzing  or  perverting 
the  will ;  and  therefore,  unless  brought 
on  for  a  malicious  purpose,  it  may  be, 
when  disabling,  entitled  to  some  influ- 
ence on  the  questions  of  malice  and 
free  volition.  When  and  how  far  it 
should  have  any  such  influence  must 
depend  on  its  motive,  its  degree,  and 
its  effect  on  the  mind  and  the  passions. 
This  qualified  doctrine  seems  to  us  to 
be  dictated  by  policy  and  humanity, 
and  sanctioned  by  reason  and  modern 
authority,  and  'was,  accordingly,  ad- 
judged to  be  law  in  the  case  just  cit- 
ed." 

In  Curry  v.  Com.  (1867)  2  Bush 
(Ky.)  67,  the  refusal  of  an  instruction 
that  if  the  drinking  was  for  social 
hilarity,  without  any  premeditated 
crime,  such  condition  should  be  consid- 
ered in  mitigation  of  the  offense  and 


in  the  reduction  of  its  grade,  was    l&eld 
erroneous. 

In   Kriel   v.   Com.    (1869)    5    i^uah 
(Ky.)  363,  the  court,  after  statin^r   "fcle 
doctrine  of  the  Smith  Case,  says:        *'A& 
this  state  of  mind  is  superinduced    ly 
the  wrongful  act  of  the  perpetir£i.t;or, 
a  due  regard  for  the  interest  of  sooiety 
and  the  personal  security  of  everyone, 
precludes  it  from^being  a  satisfao^oxy 
excuse  and- an  entire  exemption   :fx*oin 
punishment.     Indeed,   if  it  appea^red 
that  intoxication  excited  the  animal 
passions    and   aroused   a   destraot:ive 
propensity  in  the  accused,  why  should 
even  drunkenness,  in  such  a  case,    b^ 
considered   even  a  mitigating  cslxx^^^ 
any  more  than  the  unchaining      *^^^* 
mad  dog  in  the  streets  of  a  towti, 
the  riding  of  a  vicious  animal  inta  ^ 
crowd,  merely  because  the  perpetrator 
had  no  particular  malice  at  anyone,  or, 
indeed,  expected  death  at  all  to  ensue  ?^ 
Yet    if,    by    reason    thereof,    anyone 
should  lose  his  life,  this  recklessness 
is  set  down  as  malice  toward  mankind 
in  general,  and  the  perpetrator  crim- 
inally responsible  in  the  highest  de- 
gree." 

In  Blimm  v.  Com.    (1870)   7  Bush 
(Ky.)  320,  the  court  says  the  mitigat- 
ing tendency   of   intoxication  is  not 
allowable  when  that  condition  of  mind 
has  been  produced  for  the  purpose  of 
stimulating    a    meditated    felony,  or 
even  when  it  is  known  to  excite  hom- 
icidal or  other  destructive  passions; 
because  such  inebriate  evinces  express 
malice.     But  the  court  further  saya"- 
•When     intoxicating    liquor    infla]"^^* 
and  perverts  the  passions  and  blinds 
the  reason,  as  it  often  does,  a   g<>^^ 
man  may,  without  provocation,  t>e  un- 
consciously precipitated  into  a    criTne 
which   he  had  nevfer  meditated*    ^^Ld 
which  he  never  could  have  atte*^^^^^ 
when    properly    sober    apd    self  "^^^  . 
sessed.    To  hang  him  would  be  ^  ^^^1 
penalty  for  being   drunk;   to    ^^^.^fj 
him  would  be.  to  encourage  vi^^ 


and 
He 

the 


disturb  social  order  and  securit;3^-^ 
should  be  punished,  but  not 
secret  assassin  or  highway  mur 

These  cases  were,  however,  Jr\)  8 
ruled  in  Shannahan  v.  Com.  (l.^**  -  ^ 
Bush  (Ky.)  464,  8  Am.  Rep.  466^  ^*^*  ^j 
the  court  held  that  the  proper         '* 
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that  one  in  a  state  of  voluntary  intox- 
ication is  subject  to  tlie  same  rule  of 
conduct,  and  to  the  same  rules  and 
principles  of  law,  as  a  sober  man. 

And  the  Shannahan  Case  was  fol- 
lowed in  Nichols  v.  Com.  (1875)  11 
Bush  (Ky.)  575. 

And  in  Harris  v.  Com.  (1919)  183 
Ky.  542,  209  S.  W.  512,  it  is  said  not 
to  i^arrant  the  position  that  a  man- 
slau£:hter  charge  is  required  in  all 
cases. 

But  in  Bishop  v.  Com.  (ICOl)  109 
Ky.  658,  60  S.  W.  190,  it  is  said  that 
since  absence  of  malice  reduces  thd 
degree  of  the  crime,  one  accused  of 
committing  a  murder  while  drunk  is 
entitled  to  an  instruction  upon  the  law 
of  voluntary  manslaughter,  under 
which  the  jury  may  consider  the  fact 
of  drunkenness,  in  connection  with  all 
the  other  circumstances  surrounding 
the  homicide,  as  tending  to  show  the 
absence  of  malice,  and  therefore  to 
reduce  the  crime  in  degree.  The  court 
further  says  the  jury  were  entitled  to 
consider  the  fact  of  drunkenness,  if 
they  believed  it  deprived  accused  of 
the  power  of  knowing  what  he  was 
about,  as  a  fact  showing  want  of  mal- 
ice. 

The  subject  has  been  much  con- 
fused as  a  result  of  a  failure  to  con- 
fine manslaughter  charges  because  of 
drunkenness  to  cases  only  where  it  af- 
forded reasonable  evidence  of  a  lack  of 
motive,  and  the  unwarranted  assump- 
tion that  it  should  be  so  treated  under 
all  circumstances.  It  is  quite  general- 
ly the  rule  in  states  where,  by  stattfte, 
murder  is  divided  into  degrees,  to  per- 
mit evidence  of  drunkenness  upon  the 
question  of  the  extent  of  the  malice, 
as  affecting  only  the  question  of  mur- 
der in  the  first  or  second  degree, 
malice  being  of  the  essence  of  both 
degrees;  but  in  such  states  it  is  not 
allowed  to  reduce  murder  to  man- 
slaughter; that  is,  it  cannot  rebut 
malice,  but  merely  explain  its  degree. 
That  is  a  much  harsher  rule  than  the 
one  we  are  announcing,  because  we 
recognize  its  potency  to  rebut  a  mere 
legal  presumption  of  malice,  but  deny 
its  efilcacy  to  put  in  issue  uncontra-* 
dieted  pre-existent  ill  will  or  malice. 
.    .    .    The  true  province  of  such  evi- 


dence, which  is  admissible  as  a  part 
of  the  res  gestae,  is  to  assist  the  jury  in 
fixing  the  punishment,  in  accordance 
with  the  extent  voluntary  drunken- 
ness, considered  a  human  frailty,  in- 
fluenced the  perpetration  of  the  mali- 
cious crime,  at  death  or  life  imprison- 
ment, but  not  to  rebut  malice  and  re- 
duce the  crime  to  manslaughter. 
Harris  v.  Com.  (1919)  188  Ky.  542, 
209  S.  W.  509. 

VitI,  Effect  on  provocation. 

At  common  law,  a  homicide  commit- 
ted in  heat  of  passion,  upon  sudden 
provocation  of  sufficient  degree,  was 
manslaughter  and  not  murder.  The 
same  rule  would,  of  course,  apply  in 
case  of  an  intoxicated  person,  the  only 
question  being  whether  or  not  less 
provocation  will  suffice  in  case  of  such 
person  than  would  be  necessary  if  he 
was  sober. 

One  committing  murder  while  intox- 
icated cannot  be  convicted  of  murder 
in  the  first  degree  if  the  killing  result- 
ed from  a  sudden  altercation  and  there 
was  no  opportunity  for  premeditation 
from  the  time  it  began  until  the  killing 
occurred.  State  v.  Sopher  (1886)  70 
Iowa,  494,  30  N.  W.  917. 

A  man  cannot  avail  himself  of  in- 
toxication to  sustain  a  provocation  of 
homicide  which  will  reduce  it  to  man- 
slaughter, if  it  would  not  have  availed 
him  had  he  been  sober.  Com.  v.  Haw- 
kins (1855)  3  Gray  (Mass.)  463. 

A  provocation  cannot  be  adequate 
in  case  of  an  intoxicated  man,  to  mit- 
igate an  offense  from  murder  to  man- 
slaughter, which  would  not  be  so  in 
case  of  a  sober  man.  Pirtle  v.  State 
(1849)  9  Humph.  (Tenn.)  663. 

The  fact  that  a  man,  when  drunk,  is 
more  easily  made  angry  or  excited, 
does  not  furnish  any  defense,  but  the 
question  is  only  whether  his  faculties 
have  been  so  benumbed  as  to  render 
him  incapable  of  entertaining  the  in- 
tent necessary  to  constitute  the  crime. 
McGuffin  V.  State  (1912)  178  Ala.  40, 
59  So.  635. 

Intoxication  may  be  considered  on 
the  question  whether  or  not  the  kill- 
ing was  done  in  sudden  heat  of  passion 
or  from  malice.  Golden  v.  State 
(1853)  25Ga.  527. 
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In  the  absence  of  provocation  ex- 
cept what  may  be  imaginary  on  the 
part  of  the  accused,  drunkenness  fur- 
nishes no  excuse.  State  v.  Mullep 
(1859)  14  La.  Ann.  570. 

A  smaller  provocation  may  be  suffi- 
cient to  reduce  a  homicide  from  mur- 
der in  the  first  to  the  second  degree 
in  case  of  an  intoxicated  person 
than  of  a  sober  one.  State  v.  Hurley 
(1858)  Houst.  Crim.  Rep.  (DeL)  28. 

But  a  mistake  as  to  an  act  of  the 
victim  is  no  excuse.  State  v.  Davis 
(1902)  52  W,  Va.  224,  43  S..E.  99. 

Where  a  provocation  has  been  re- 
ceived which,  if  acted  upon  instantly 
by  a  sober  man»  would  mitigate  the 
offense,  and  the  question  in  the  case 
of  a  drunken  man  is  whether  that 
provocation  was  in  truth  acted  upon, 
evidence  of  intoxication  may  be  con- 
sidered in  deciding  that  question. 
State  V.  McCants  (1843)  28  S.  C.  L. 
(1  Speers)  384. 

Where,  by  statute,  to  constitute 
murder  in  the  second  degree  it  is  nec- 
essary that  the  criminal  intent  shall 
be  the  result  of  implied  malice,  intox- 
ication may,  in  connection  with  evi- 
dence of  sudden  provocation,  disprove 
malice  so  as  to  reduce  the  crime  to 
manslaughter.  State  v.  Johnson 
(1874)  41  Conn.  587. 

If  accused  relies  upon  self-defense, 
he  could  not,  by  voluntarily  putting- 
himself  under  the  influence  of  liquor, 
incapacitate  himself  from  taking  such 
a  view  of  the  situation  as  a  reasonably 
prudent  man  would  have  taken  under 
the  circumstances,  and  if,  in  conse- 
quence thereof,  he  acted  upon  an  exag- 
gerated or  unjustifiable  belief  as  to 
the  necessity  of  taking  the  life  of  de- 
ceased in  defense  of  his  own,  such  be- 
lief would  not  have  availed  him  as  a 
defense.  Springfield  v.  State  (1891) 
96  Ala.  81,  38  Am.  St.  Rep.  85,  11  So. 
250. 

IX,  In  connection   with  negligence   and 

other  crimes. 

There  seem  to  be  very  few  cases 
where  the  homicide  has  resulted  as  in 
Director  op  Public  Prosecutions  v. 
Beard  (reported  herewith)  ante,  846, 
from  an  attempt  to  commit  some  other 
crime. 


Where  the  homicide  was  alleged  to 
have  been  perpetrated  in  execution  of 
a  conspiracy  to  rob,  and  the  killing  is 
shown  to  have  been  done  by  the  com- 
panion of  accused,  accused  cannot  be 
convicted  if  he  was  too  drunk  to  form 
a  specific  intent  to  do  an  unlawful  act 
such  as  commit  robbery.  McLeroy  v. 
State  (1898)  120  Ala.  274,  25  So.  247. 

"Poisoning"  is  specially  placed  un- 
der the  head  of  murder  in  the  first 
degree.  The  very  term  "poisoning" 
implies  design,  and  could  not  be  crim- 
inally committed  by  a  person  in  such 
a  state  of  mind  as  to  preclude  premed- 
itation. No  case  could  possibly  occur 
in  which  the  act  could  be  perpetrated 
by  a  person  in  a  state  of  insensibility 
from  intoxication;  and  the  degree  of 
drunkenness,  if  less  than  that,  would 
not  be  a  material  subject  for  inquiry, 
for,  if  there  were  enough  mind  left  to 
conceive  and  perpetrate  the  act,  there 
would  be  enough  to  subject  the  offend- 
er to  legal  responsibility,  ...  A 
person,  stimulated  even  to  the  highest 
pitch  of  frenzy  by  strong  drink,  may 
still  be  capable  of  planning  and  ex- 
ecuting a  criminal  design,  and  in  such 
case  it  is  quite  clear  that  neither  un- 
der our  statute,  any  more  than  at 
common  law,  can  drunkenness  be  al- 
leged as  an  excuse  for  the  act.  People 
V.  Robinson  (1855)  2  Park.  Crim.  Rep. 
(N.  ¥•)  235. 

Where  persons  engaged  in  commit- 
ting larceny  from  a  dwelling  murdered 
the  occupant,  and  the  statute  provided 
that  a  person  who  purposely  and  mali- 
ciously killed  another  in  the  com* 
mission  of  such  an  offense  should  be 
guilty  of  murder  in  the  second  degree, 
the  court  held  that  voluntary  intox- 
ication cannot  reduce  a  homicide  to 
manslaughter.  State  v.  Morris  (1917) 
83  Or.  429,  163  Pac.  567. 

Upon  a  prosecution  for  negligent 
homicide  in  the  careless  handling  of 
a  weapon,  accused  must  be  held  to  the 
same  degree  of  care  as  a  sober  person, 
wh^re,  by  statute,  neither  intoxication, 
nor  temporary  insanity  produced  by 
recent  voluntary  use  of  intoxicants,  is 
any  excuse  for  crime,  such  fact  being 
only  a  ground  for  mitigation  of  the 
penalty.  Haynes  v.  State  (1920)  — 
Tex.  Crim.  Rep.  — ,  224  S.  W.  1100. 
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The  court  says  that  to  hold  one  in- 
toxicated to  a  less  degree  of  caution 
in  the  handling  of  a  pistol  or  other 
deadly  instrument  than  ia  required  of 
a  sober  person  would  be  making  such 
condition  an  excuse  for  a  homicide 
thus  committed. 

X.  Insanity, 

The  rule  is  uniform  that  insanity 
brought  on  by  present  intoxication  is 
no  defense  to  homicide. 

In  United  States  v.  McGlue  (1851) 
1  Curt.  C.  C.  1,  Fed.  Cas.  No.  15,679, 
the  court  said:  "The  test  of  insanity 
is  the  capacity  to  distinguish  between 
right  and  wrong  as  to  the  particular 
act  with  which  the  accused  is  charged. 
If  he  understands  the  nature  of  his 
act,  if  he  knows  his  act  is  criminal, 
and  that  if  he  does  it  he  will  do  wrong 
and  desenre  punishment,  then,  in  the 
judgment  of  the  law,  hie  has  a  crim- 
inal intent,  and  is  not  so  far  insane  as 
to  be  exempt  from  responsibility.  On 
the  other  hand,  if  he  is  under  such 
delusion  as  not  to  understand  the 
nature  of  his  act,  or  if  he  has  not  suffi- 
cient memory  and  reason  and  judg- 
ment to  know  that  he  is  doing  wrong, 
or  not  sufficient  conscience  to  discern 
that  his  act  is  criminal  and  deserving 
punishment,  then  he  is  not  responsible. 

And  in  Duke  v.  State  (1910)  61  Tex. 
Crim.  Rep.  441, 134  S.  W.  705,  the  court 
comments  upon  the  distinction  be- 
tween temporary  insanity  from  the 
recent  voluntary  use  of  intoxicants, 
drunkenness  produced  from  that 
source,  and  the  settled  insanity  which 
is  the  result  of  long-continued  use  of 
such  intoxicants,  saying  that  there  is 
no  difference  between  the  two  kinds 
of  insanity  so  far  as  the  mental  status 
is  concerned,  but  that  they  differ  wide- 
ly in  their  causes  and  results.  Settled 
insanity,  says  the  court,  is  from  drink- 
ing as  a  remote  result,  while  tem- 
porary insanity  follows  from  drinking 
as  a  direct  result;  the  first  is  an  in- 
voluntary result  from  which  all  shrink 
alike,  and  there  is  no  criminal  respon- 
sibility; the  second  is  voluntarily 
sought  after,  and  responsibility  never 
ceases,  though  it  should  be  considered 
in  determining  the  degree  of  the  of- 
fense and  in  reducing  the  penalty. 


Temporary  insapity  which  accom- 
panies and  is  part  of  a  spree  is  no  de- 
fense to  crime. 

United  States^ — United  States  v. 
Clarke  (1818)  2  Cranch,  C.  C.  158,  Fed. 
Cas.  No.  14,811;  United  States  v. 
Forbes  (1845)  Crabbe,  558,  Fed.  Cas. 
No.  15,129;  United  States  v.  McGlue 
(1851)  1  Curt.  C.  C.  1,  Fed.  Cas.  No. 
15,679. 

Alabama. — Gunter  v.  State  (1887) 
83  Ala.  96,  3  So.  600;  James  v.  State 
(1915)  193  Ala.  55,  69  So.  569,  Ann. 
Cas.  1918B,  119. 

California.  —  People  v.  Williams 
(1872)  43  Cal.  344. 

Ulinois. — ^Upstone  v.  People  (1883) 
109  111.  169,  4  Am.  Crim.  Rep.  395. 

Georgia.— Choice  v.  State  (1860)  31 
Ga.  424;  Beck  v.  State  (1886)  76  Ga. 
452. 

Kentucky.— McCarty  v.  Com.  (1892) 
14  Ky.  L.  Rep.  285,  20  S.  W.  229; 
Wright  V.  Com.  (1903)  24  Ky.  L.  Rep. 
1838,  72  S.  W.  340;  Mathley  v.  Com. 
(1905)  120  Ky.  889,  86  S.  W.  988. 

Louisiana.  —  State  v.  Haab  (1901) 
105  La.  230,  29  So.  725. 

Mississippi.— Kelly  v.  State  (1844) 
3  Smedes  &  M.  518. 

Missouri.— State  v.  Hundley  (1870) 
46  Mo.  420. 

Nebraska.  —  Schlencker  v.  State 
(1879)  9  Neb.  241,  1  N.  W.  857. 

New  York.  —  People  v.  Robinson 
(1855)  2  Park.  Crim.  Rep.  303;  People 
V.  O'Connell  (1881)  62  How.  Pr.  436. 

Oklahoma.— Cheadle  v.  State  (1915) 
11  Okla.  Crim.  Rep.  566,  L.R.A.1915E, 
1031,  149  Pac.  419. 

Oregon.— State  v.  Trapp  (1910)  56 
Or.  588,  109  Pac.  1094. 

Texas.— Houston  v.  State  (1883)  26 
Tex.  App.  657,  14  S.  W.  352. 

West  Virginia.  —  State  v.  Kidwell 
(1907)  62  W.  Va.  466,  13  L.R.A.(N.S.) 
1024,  59  S.  E.  494. 

Wisconsin.— Terrill  v.  State  (1889) 
74  Wis.  278,  42  N.  W.  243. 

If  a  person  commits  a  crime  under 
the  immediate  influence  of  liquor  and 
while  intoxicated,  the  law  punishes 
him,  however  mad  he  may  have  been. 
It  is  no  excuse,  but  rather  an  aggrava- 
tion of  his  offense,  that  he  first  de- 
prived himself  of  reason  before  he  did 
the  act.    If  accused,  while  sane  and 
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responsible,  made  himself  intoxicated, 
and  while  intoxicated  committed  a 
murder  by  reason  of  insanity  which 
was  one  of  the  consequences  of  that 
intoxication,  and  one  of  the  attendants 
of  that  state,  then  he  is  responsible  in 
point  of  law  and  must  be  punished. 
United  States  v.  McGlue  (Fed,)  supra. 

In  United  States  v.  Clarke  (Fed.) 
supra,  the  court  refused  an  instruc- 
tion, in  favor  of  one  charged  with  kill- 
ing his  wife,  that  if  from  long  and 
settled  habits  of  intemperance  he  was 
generally  and  at  all  times,  when  not 
under  the  influence  of  liquor,  of  un- 
sound mind,  he  should  be  acquitted, 
but  did  instruct  that  if  at  the  time  of 
committing  the  act  the  prisoner  was 
in  such  a  state  of  mental  insanity,  not 
produced  by  the  immediate  effects  of 
intoxicating  drink,  as  not  to  have  been 
conscious  of  the  moral  turpitude  of  his 
act,  he  should  be  found  not  guilty. 

In  United  States  v.  Forbes  (1845) 
Crabbe,  558,  Fed.  Cas.  No.  15,129, 
which  was  a  prosecution  for  revolt  on 
shipboard,  during  which  accused  had 
killed  one  of  the  officers  of  the  vessel, 
the  court  charged  that  the  artificial, 
voluntarily  contracted,  and  temporary 
madness  produced  by  drunkenness  is 
rather  an  aggravation  of,  than  an 
apology  for,  a  crime  committed  during 
that  state.  A  drunkard  is  a  voluntary 
demon,  and  his  intoxication  gives  him 
no  privilege.  If,  however,  an  habitual 
and  fixed  frenzy  is  produced  by  this 
practice,  though  such  madness  is  con- 
tracted by  the  vice  and  will  of  the 
party,  it  places  the  man  in  the  same 
condition  as  if  it  were  contracted  at 
first  involuntarily. 

There  is  a  species  of  insanity  or 
mental  unsoundness,  manifested  by 
the  temporary  depression  or  aberration 
of  the  mind,  which  sometimes  accom- 
panies or  follows  intoxication,  and  is 
often  accompanied  by  delusions,  hal- 
lucinations, and  illusions.  This  state 
of  temporary  departure  from  mental 
soundness  is  sometimes  called  a  fit  of 
mania,  just  as  anger  itself  is  often 
said  to  be  a  short  madness,  and  these 
delusions  are  said  to  be  insane  delu- 
sions. But  they  are  not  such  insanity 
as  confers   legal   irresponsibility  for 


crime.  Gunter  v.  State  (1887)  83  Ala. 
96,  3  So.  600. 

Insane  condition  or  mania  resulting 
merely  from  present  intoxication  is 
not  the  insanity  which  excuses  crime. 
James  v.  State  (1915)  193  Ala.  55,  69 
So.  569,  Ann.  Cas.  1918B,  119. 

If  a  man  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish 
right  from  wrong  as  to  the  particular 
act  in  question,  if  he  has  knowledge 
and  consciousness  that  the  act  he  is 
doing  is  wrong  and  will  deserve  pun- 
ishment, he  is,  in  the  law,  of  sound 
mind  and  memory,  and  criminally  re- 
sponsible for  his  acts.  Choice  v.  State 
(1860)  31  Ga.  424.      ' 

If  the  drunkenness  produced  a  fren- 
zy, madness,  or  unsoundness  of  mind  in 
the  accused,  he  will  not  be  excused  or 
held  irresponsible  for  the  act  done  by 
him  while  laboring  under  such  tem- 
porary insanity,  madness,  or  unsound- 
ness of  mind  thus  produced,  because 
it  is  his  own  voluntary  act;  he  put  him- 
self in  that  condition,  and  must  abide 
all  its  consequences.  Beck  v.  State 
( 1886)  76  Ga.  452. 

The  mere  fact  that  accused,  when 
drunk,  is  quarrelsome  and  would  tor- 
ture innocent  language  into  insults, 
does  not  show  insanity  which  will  mit- 
igate murder.  McCarty  v.  Com.  (1892) 
14  Ky.  L.  Rep.  285,  20  S.  W.  229. 

If  the  state  of  insanity  of  an  ac- 
cused at  the  time  of  the  killing,  and 
his  inability  to  distinguish  right  from 
wrong,  are  the  result  of  a  single  de- 
bauch, no  matter  how  long  continued, 
ir  will  be  no  defense  to  his  crime. 
State  V.  Haab  (1901)  105  La.  230,  29 
So.  725. 

In  Kelly  v.  State  (1844)  3  Smedes 
&  M.  (Miss.)  518,  where  accused  was 
convicted  of  manslaughter,  and  insist- 
ed that,  under  the  statute,  no  person 
can  be  punished  for  a  crime  commit- 
ted in  a  state  of  insanity,  the  court 
says  the  law  discriminates  between 
the  delusions  of  intoxication  and  the 
insanity  which  it  may  ultimately  pro- 
duce. For,  if  a  fit  of  drunkenness  is 
always  to  be  held  an*  excuse  for  crime, 
there  is  at  once  established  a  com- 
plete immunization  from  criminal  jus- 
tice. 

Alcoholic  insanity,  or  mental  inca- 
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pacity  produced  by  voluntary  intoxica- 
tion, existing  only  temporarily  at  the 
time  of  the  commission  of  the  hom- 
icide, is  no  excuse  or  defense  in  a 
prosecution  therefor.  Drunkenness  is 
one  thing,  and  the  disease  of  the  mind 
to  which  drunkenness  leads  is  a  dif- 
ferent thing.  Temporary  insanity, 
occasioned  immediately  by  drunken- 
ness, does  not  destroy  responsibility 
for  crime  where  the  defendant;  when 
sane  and  responsible,  voluntarily 
makes  himself  drunk.  To  constitute 
insanity,  caused  by  intoxication,  a  de- 
fense to  an  indictment  or  information 
for  murder,  it  must  be  insanity  caused 
by  chronic  alcoholism,  and  not  a  mere 
temporary  mental  condition.  The  dis- 
tinction between  a  fit  of  drunken 
frenzy  or  madness,  commonly  called 
"delirium  tremens,"  and  temporary 
delusional  insanity,  a  disease  caused 
by  excessive  and  long-continued  in- 
dulgence in  alcoholic  liquors,  tech- 
nically called  "delirium  tremens,"  or 
"mania  a  potu,"  is  well  defined  by  the 
authorities  and  text-writers.  Cheadle 
v.  State  (1915)  11  Okla.  Crim,  Rep. 
566,  L.R.A.1915E,  1081,  149  Pac.  919. 

It  is  held  by  the  Oregon  court  that 
drunkenness  alone  is  not  insanity  un- 
der §  1393,  B.  &  C.  Comp.,  and  that,  to 
render  it  a  defense  for  homicide,  it 
must  result  in  a  diseased  condition  of 
the  mind  as  the  result  of  a  continued 
drunkenness,  such  as  delirium  tre- 
mens, or  other  form  of  insanity.  State 
V.  Trapp  (1910)  56  Or.  588,  109  Pac. 
1094. 

Where,  by  statute,  neither  intoxica- 
tion nor  temporary  insanity  produced 
by  the  voluntary  recent  use  of  ardent 
spirits  shall  constitute  an  excuse  for 
the  commission  of  crime,  nor  shall  in- 
toxication mitigate  either  the  degree 
or  penalty  of  the  crime,  it  is  not  error 
to  refuse  to  charge  that  if  accused 
was  so  drunk  as  not  to  know  what  he 
was  doing,  and  was  unable  to  form  the 
criminal  intent  necessary  to  commit 
the  crime  charged,  he  should  be  ac- 
quitted. Houston  V.  State  (1883)  26 
Tex.  App.  657, 14  S.  W.  352.  The  court 
states:  The  statute  establishes  the 
doctrine  that  in  no  case  will  temporary 
insanity,  produced  by  voluntary  recent 
use  of  ardent  spirits,  be  allowed  as  a 
12  A.L.R.— 67. 


perfect  defense, — ^that  is,  such  a  de- 
fense as  will  acquit  the  accused. 

In  State  v.  Kidwell  (ll907)  62  W.  Va. 
466,  13  L.R.A.(N.S.)  1024,  59  S.  E.  494, 
it  is  said:  "No  sane  man  can  be  ex- 
cused for  an  act  done  while  intoxicat- 
ed, however  gross  the  intoxication  may 
be.  No  matter  that  he  has  fits  and 
is  wholly  unconscious  of  what  he  is 
doing,  he  is  responsible  for  his  acts, 
even  though  he  be  entirely  oblivious  of 
his  conduct  and  utterly  unable  to  dis- 
tinguish between  right  and  wrong; 
and  the  common  law  made  no  excep- 
tion when  intemperance  resulted  in 
permanent  insanity.  .  .  .  This  has 
been  modified  by  the  modern  decisions 
to  the  extent  .  .  .  that,  when  drunk- 
enness produces  disease  by  which  rea- 
son is  dethroned  or  the  will  so  im- 
paired that  the  victim  is  no  longer 
able  to  distinguish  between  right  and 
wrong,  the  law  holds  him  guiltless,  as 
in  the  case  of  insanity  arising  from 
any  other  cause." 

And  the  court  holds  that  the  evi- 
dence did  not  show  that  accused  was 
within  the  rule.  None  of  it  tends  to 
show  any  mental  weakness  or  insanity 
on  the  part  of  the  prisoner,  but  as 
products  of  drunkenness.  It  only 
shows  that,  while  drunk,  he  was  sub- 
ject to  delusions  and  hallucinations. 
That  state  of  mind  was  nothing  more 
than  what  the  courts  term  a  fit  of  in- 
toxication, not  amounting  to  settled 
insanity  or  mania  a  potu. 

If,  however,  the  homicide  is  com- 
mitted while  accused  is  suffering  from 
delirium  tremens,  or  other  fixed  form 
of  insanity^  the  same  rule  applies  as 
in  other  cases  of  insanity,  although  it 
is  brought  about  by  the  voluntary  con- 
sumption of  intoxicating  liquor. 
.  United  States.  —  United  States  v. 
Drew  (1828)  5  Mason,  28,  Fed.  Cas. 
No.  14,993;  United  States  v.  McGlue 
(1851)  1  Curt.  C.  C.  1,  Fed.  Cas.  No. 
15,679;  Myres  v.  United  States  (1919) 
168  C.  C.  A.  125,  256  Fed.  779. 

Alabama. — Beasley  v.  State  (1874) 
50  Ala.  149,  20  Am.  Rep.  292. 

Arizona. — Territory  v.  Davis  (1886) 
2  Ariz.  59,  10  Pac.  359. 

California.— People  v.  Jones  (1883) 
63  Cal.  168;  People  v.  Travers  (1891) 
88   Cal.   233,   26   Pac.   88;    People   v. 
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Hubert   (1897)   119  Cal.  216,  68  Am.  * 
St.  Rep.  72,  61  Pac.  329 ;  People  v.  Fel- 
lows (1898)  122  Cal.  233,  54  Pac.  830. 

Delaware. — State  v.  Hurley  (1858) 
Houst.  Crim.  Rep.  28;  State  v.  Har- 
rigan  (1881)  9  Houst.  369,  31  Atl. 
1052;  State  v.  Dillahunt  (1901)  3 
Harr.  551. 

Florida.— Cochran  v.  State  (1913) 
65  Fla.  91,  61  So.  187. 

Louisiana.  —  State  v.  Kraemer 
(1897)  49  La.  Ann.  766,  62  Am.  St.  Rep. 
664,  22  So.  254. 

Missouri.— State  v.  Erb  (1881)  74 
Mo.  199. 

New  York.  —  O'Brien  v.  People 
(1867)  48  Barb.  274. 

North  Carolina.  —  State  v.  Potts 
(1888)  100  N.  C.  457,  6  S.  E.  657;  State 
V.  Rippy  (1889)  104  N.  C.  752,  10  S.  E. 
259;  State  v.  English  (1913)  164  N. 
C.  497,  80  S.  E.  72. 

Ohio. — Maconnehey  v.  State  (1855) 
5  Ohio  St.  77. 

Tennessee. — Stuart  v.  State  (1873) 
]  Baxt.  178. 

En«:land.— Reg.  y.  Davis  (1881)  14 
Cox,  C.  C.  563. 

If  by  drink  one  brings  on  insanity,  as 
delirium  tremens,  he  is  relieved  from 
responsibility  for  crimes  committed 
while  in  that  condition,  although  he  is 
sober  at  the  time  of  committing  the 
crime.    Reg.  v.  Davis  (Eng.)  supra. 

If  one  is  suffering  from  delirium 
tremens  to  such  an  extent  that  his  rea- 
son is  dethroned,  he  cannot  be  convict- 
ed. State  v.  Potts  (N.  C.)  and  Macon- 
nehey V.  State  (Ohio)  supra. 

While  delirium  tremens  is  not  itself 
necessarily  a  complete  defense,  it  may 
placate  or  extenuate  the  crime  and  the 
punishment,  if  it  has  gone  to  such  an 
extent  as  to  deprive  accused  of  the 
capacity  to  have  entertained  the  in- 
tent necessary  to  constitute  murder. 
A  person  suffering  under  or  afflicted 
with  delirium  tremens  for  the  time  be- 
ing may  be  as  absolutely  insane  as  an 
idiot  or  lunatic.  Parrish  v.  State 
(1903)  139  Ala.  16,  36  So.  1012. 

In  Stuart  v.  State  (Tenn.)  supra, 
where  the  conviction  was  a  second- 
degree  murder,  a  charge  was  held  not 
erroneous  that  if  the  proof  made  out 
a  case  oif  delirium  tremen9  it  would 


constitute  mental  unsoundness  which 
would  require  acquittal. 

If  a  person  suffering  from  delirium 
tremens  is  so  far  insane  as  to  render 
him  irresponsible,  the  law  does  not 
punish  him  for  any  crime  he  may  com- 
mit. United  States  v.  McGlue  (1851) 
1  Curt.  C.  C.  1,  Fed.  Cas.  No.  15,679. 

But  delirium  tremens  as  an  attend- 
ant or  part  of  a  spree  in  which  accused 
was  indulging  when  he  committed  the 
homicide  will  not  reduce  the  grade  of 
the  crime.  State  v.  Kraemer  (1897)  49 
La.  Ann.  766,  62  Am.  St.  Rep.  664,  22 
So.  254. 

Where  the  evidence  shows  that  ac- 
cused was,  at  the  time  of  the  com- 
mission of  the  crime,  suffering  from 
delirium  tremens,  the  court  said  the 
prisoner  was  unquestionably  insane  at 
the  time  of  committing  the  offense. 
And  it  ruled  that  such  insanity,  al- 
though brought  about  by  the  use  of 
intoxicating  liquors,  required  an  ac- 
quittal, if  the  accused  was  not  under 
the  influence  of  liquor  at  the  time  he 
committed  the  offense.  United  States 
V.  Drew  (1828)  5  Mason,  28,  Fed.  Cas. 
No.  14,993.  The  court  says  that,  to 
prevent  insanity  under  such  circum- 
stances from  being  a  defense,  the 
crime  muat  take  place  as,  and  be  the 
immediate  result  of,  the  fit  of  intox- 
ication, and  while  it  lasts.  If  the 
crime  be  committed  while  accused 
was  in  a  fit  of  intoxication  he  will  be 
liable  to  be  convicted  of  murder. 

That  when  a  murder  was  commit- 
ted accused  was  in  a  nervous  condi- 
tion, owing  to  a  recent  spree,  will  not 
affect  the  degree  of  the  crime,  if  he 
had  capacity  to  know  right  from 
wrong,  and  the  will  power  to  do  right 
and  abstain  from  wrong,  and  the 
capacity  to  form  the  delilserate  and 
malicious  intent  necessary  to  the 
crime  of  murder  in  the  first  degree. 
Myres  v.  United  States  (1919)  168  C. 
C.  A.  125,  256  Fed.  779. 
.  Delirium  tremens,  if  it  deprives  the 
accused  of  the  capacity  to  know  what 
he  is  doing,  or  of  knowing  right  from 
wrong,  saves  him  from  criminal  re- 
sponsibility. O'Brien  v.  People 
(1867)  48  Barb.  (N.  Y.)  274.  In  the 
appellate  court,  however,  where  the 
decision  was  affirmed,  it  is  stated  that 
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there  was  no  evidence  that  the  prison- 
er was  laboring  under  the  disease 
known  as  delirium  tremens.  (1867) 
36  N.  Y.  276. 

If  excessive  drinking  has  brought 
on  mental  unsoundness  which  remains 
after  the  intoxication  has  subsided, 
as  where  the  victim  sees  witches  and 
devils,  and  is  wild  and  crazy,  it  may, 
if  it  exists  to  such  excess  that  accused 
loses  the  government  of  his  reason, 
palliate  the  crime.  But  the  unsound- 
ness of  mind  which  excuses  a  criminal 
act  must  be  of  such  degree  as  deprives 
the  accused  of  the  capacity  to  know 
right  from  wrong.  Short 'of  this,  it 
does  not  excuse.  Beasley  v.  State 
(1874)  50  Ala.  149,  20  Am.  Rep.  292. 

If  one,  by  long-continued  use  of  in- 
toxicating liquor,  has  brought  on  in- 
sanity which  renders  him  incapable 
of  forming  the  intention  or  of  exercis- 
ing the  deliberation  and  premedita- 
tion which  are  essential  to  murder  in 
the  first  degree,  he  cannot  be  convict- 
ed of  such  crime.  Territory  v.  Davis 
(1886)  2  Ariz.  59,  10  Pac.  359. 

A  sane  man  who  deliberately  be- 
comes intoxicated  is  not  relieved  from 
responsibility  because  of  any  mental 
derangement,  mania  a  potu,  or  insan- 
ity produced  by  and  consequent  upon 
his  own  voluntary  act.  People  v.  Fel- 
lows (1898)  122  Cal.  233,  54  Pac.  830. 
The  court  says:  "A  sane  man,  there- 
fore, who  voluntarily  drinks  and  be- 
comes intoxicated,  is  not  excused 
because  the  result  is  to  cloud  his 
judgment,  unbalance  his  reason,  im-' 
pair  his  perceptions,  derange  'his 
normal  faculties,  and  lead  him  to  the 
commission  of  an  act  which  in  his 
sober  senses  he  would  have  avoided. 
Upon  the  other  hand,  if  one,  by  reason 
of  long-continued  indulgence  in  in- 
toxicants, has  reached  that  stage  of 
chronic  alcoholism  where  the  brain  is 
permanently  diseased,  where  the  vic- 
tim is  rendered  incapable  of  distin- 
guishing right  from  wrong,  and 
where  permanent  general  insanity  has 
resulted,  then,  in  such  case,  he  is  no 
more  legally  responsible  for  his  acts 
than  would  be  the  man  congenitally 
insane,  or  insane  from  violent  injury 
to  the  brain." 

There   may   be    cases    of   insanity 


brought  on  by  chronic  alcoholism,  in 
which,  after  the  condition  is  estab- 
'  lished,  the  rule  of  liability  is  to  be 
treated  the  same  as  in  any  other  case 
of  insanity.  People  v.  Hubert  (1897) 
119  CaL  216,  63  Am.  St  Rep.  72,  51 
Pac.  329. 

In  State  v.  Dillahunt  (1901)  8  Harr. 
(Del.)  551,  where  the  evidence  showed 
that  accused  was  suffering  from 
mania,  a  potu,  the  court  instructed 
that  even  this  condition  of  insanity 
must  be  taken  with  this  qualification, 
that  if  there  be  a  partial  degree  of 
reason,  a  complete  use  of  it  to  re- 
strain the  passions  which  produced 
the  crime,  a  faculty  to  distinguish  the 
nature  of  actions,-r-to  discern  the  dif- 
ference between  moral  good  and  evil, 
— then  the  person  is  responsible  for 
his  actions.  The  question  must  al- 
ways be,  Did  he,  or  did  he  not,  know 
at  the  time  he  committed  the  act  that 
he  was  doing  an  immoral  and  unlaw- 
ful act? 

If,  by  an  attack  of  mania  a  potu, 
accused  is  rendered  positively  uncon- 
scious of  what  he  is  doing,  and  in- 
capable of  distinguishing  between 
right  and  wrong  with  reference  to  the 
act  he  is  then  committing,  it  will  con- 
stitute a  defense  to  the  prosecution. 
State  V.  Hurley  (1858)  Houst.  Crim. 
Rep.  (Del.)  28. 

The  insanity  which  is  the  result  of 
long  and  excessive  indulgence  in  the 
use  of  liquor  must,  in  its  effects,  be 
similar  to  insanity  produced  by  any 
other  cause,  to  be  a  good  legal  de- 
fense; that  is,  it  must  amount  to  the 
deprivation  of  reason  and  judgment, 
and  make  the  accused  utterly  inca- 
pable of  forming  a  deliberate  and 
premeditated  design  of  entertaining 
a  rational  thought  or  motive  of  intel- 
ligently performing  any  act,  or  of 
distinguishing  between  right  and 
wrong.  State  v.  Harrigan  (1881)  9 
Houst.   (Del.)  369,  31  Atl.  1052. 

In  State  v.  Erb  (1881)  74  Mo.  199, 
where  a  conviction  of  murder  in  the 
first  degree  was  affirmed,  it  was  as- 
sumed that  the  mental  faculties  might 
be  so  permanently  affected  by  long- 
continued  use  of  intoxicating  liquors 
as  to  render  one  insane  to  such  an 
extent  as  to  be  unable  to  distinguish 


900 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


between  right  and  wrong,  and  prevent 
his  conviction  for  murder. 

If,  by  reason  of  the  use  of  intox-' 
icants,  accused  was,  at  the  time  of 
the  homicide,  mentally  unsound  or 
unbalanced  to  such  an  extent  that  he 
did  not  know  or  could  not  understand 
the  quality  of  his  act,  and  was  not 
able  to  distinguish  between  good  and 
evil,  he  is  not  responsible  in  law. 
State  V.  English  (1913)  164  N.  C.  497, 
80  S.  E.  72. 

Where  murder  was  committed  by  an 
intoxicated  person  in  firing  a  pistol 
at  random,  and  it  appeared  that  in 
addition  to  his  voluntary  intoxication 
he  had  received  blows  on  the  head, 
the  court  held  that  the  mental  condi- 
tion produced  by  the  voluntary  use  of 
intoxicants  would  not  itself  justify 
the  homicide  in  any  degree,  but  if, 
combined  with  the  blows  on  the  head, 
he  had  been  thereby  rendered  tem- 
porarily insane,  or  was  in  such  condi- 
tion that  he  did  not  know  right  from 
wrong,  or  did  not  know  what  he  was 
doing,  he  could  not  be  convicted  of 
murder.  Haynes  v.  State  (1918)  — 
Tex.  Crim.  Rep.  — ,  204  S.  W.  430. 
i  In  State  v.  Driggers  (1910)  84  S.  C. 
626,  137  Am.  St.  Rep.  855,  66  S.  E. 
1042,  19  Ann.  Cas.  1166,  the  court 
upheld  the  following  charge  as 
against  the  defendant's  objection: 
"Is  the  defendant,  or  was  the  de- 
fendant, at  the  time,  in  such  a  dis- 
eased state  of  mind  that  he  did  not 
have  the  faculty  of  determining  right 
from  wrong?  Not  was  he  intoxicated 
at  the  time,  but  was  the  effect  on  his 
mind,  after  having  indulged,  and  in- 
dulged to  such  an  extent  as  to  weaken 
and  impair  his  mind  to  such  an  extent 
that  he  did  not  have  enough  brain 
matter  left  to  distinguish  the  differ- 
ence between  right  and  wrong?  If  he 
did  it  under  those  circumstances,  he 
is  not  guilty,  and,  in  determining  that, 
you  judge  of  his  acts  before  and  .aft- 
er." And  the  court  held  that,  in  view 
of  the  foregoing  charge,  it  was  not 
error  to  refuse  to  charge  that  habitual 
intoxication  often  results  in  delirium 
tremens,  which  the  law  considers  a 
form  of  insanity,  and  that  this  will 
often  excuse  the  party  from  criminal 
responsibility. 


XI,  Effect  of  particular  statutes. 

Special  statutes  have  been  passed 
in  some  states  which  have  some  bear- 
ing upon  the  general  question,  and 
the  construction  which  has  been  giv- 
en them  appears  from  the  following 
decisions: 

California. 

The  California  statute  provides 
that,  no  act  committed  by  a  person 
while  in  a  state  of  voluntary  intox- 
ication is  less  criminal  by  reason 
of  the  fact  of  his  having  been  in  such 
condition.  People  v.  Lane  (1893)  100 
Cal.  379,  34  Pac.  856;  People  v.  Allen 
(1913)  166  Cal.  723,  137  Pac.  1148. 

The  statute  also  provides  that,  when 
the  existence  of  any  particular  pur- 
pose, motive,  or  intent  is  a  necessary 
element  to  constitute  any  particular 
species  or  degree  of  crime,  the  jury 
may  take  into  consideration  the  fact 
that  accused  was  intoxicated  at  the 
time.  People  v.  Methever  (1901)  132 
Cal.  326,  64  Pac.  481. 

Under  this  statute,  it  is  held  that 
"a  person  having  the  mental  capacity 
to  know  the  .wrongfulness  and  crim- 
inality of  a  certain  act  has  the  capac^ 
ity,  equal  with  such  knowledge,  to 
riestrain  himself  from  committing  it, 
and  where,  under  such  circumstances, 
he  does  not  so  restrain  himself,  but 
commits  the  act,  his  conduct  in  that 
regard  will  be  ascribed  by  the  law  to 
a  deliberate  purpose  or  intent  to  do 
the  wrong."  People  v.  Stein  (1913)  23 
Cal.  App.  108,  137  Pac.  271. 

Ge.orsia. 

Under  the  Georgia  statute,  volun- 
tary drunkenness  furnishes  no  excuse 
for  murder.  Stephens  v.  State  (1913) 
139  Ga.  594,  77  S.  E.  875;  Strickland 
V.  State  (1911)  137  Ga.  115,  72  S.  E. 
922. 

Minnesota. 

In  State  v.  Corrivau  (1904)  93 
Minn.  38,  100  N.  W.  638,  it  was  held 
that,  under  a  statute  providing  that 
no  act  Bhall  be  deemed  less  criminal 
because  of  intoxication,  but,  when- 
ever the  actual  existence  of  any  par- 
ticular purpose,  motive,  or  intent  is 
a  necessary  element  to  constitute  a 
particular  species  or  degree  of  crime, 
the  jury  may  take  into'  consideration 
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the  fact  that  accused  was  intoxicated 
at  the  time  in  determining  the  pur- 
pose, motive,  or  intent  with  which  he 
committed  the  act,  it  was  proper  to 
instruct  that  if  accused  was  so  in- 
toxicated that  he  was  incapable  of  en- 
tertaining any  design  to  kill  the 
deceased,  he  could  not  be  convicted  of 
murder  in  the  second  degree,  but  the 
offense  wpuld  be  manslaughter. 

Ne^F  Tork. 

By  the  New  York  Criminal  Code  it 
is  provided  that  the  fact  that  accused 
was  intoxicated  may  be  taken  into  con- 
sideration in  determining  the  motive, 
purpose,  or  intent.  People  v.  Cassiano 
(1883)  30  Hun,  388;  People  v.  Pekarz 
(1906)  185  N.  Y.  470,  78  N.  E.  294. 

Under  the  New  York  Code,  the  in- 
toxication need  not  be  to  such  an  ex- 
tent as  necessarily  and  actually  to 
preclude  the  accused  from  forming  an 
intent,  or  from  being  actuated  by  a 
motive,  before  the  jury  may  have  the 
right  to  regard  it  as  having  a  legal 
effect  upon  the  act  of  the  accused. 
People  V.  Leonardi  (1894)  143  N.  Y. 
365,  38  N.  E.  372.  The  court  says: 
"Any  intoxication,  the  statute  says, 
may  be  considered  by  the  jury,  and 
the  decision  as  to  its  effect  rests  with 
them.  That  a  man  may  be  even  gross- 
ly intoxicated,  and  yet  be  capable  of 
forming  an  intent  to  kill,  or  do  any 
other  criminal  act,  is  indisputable, 
and  if,  while  so  intoxicated,  he  forms 
an  intent  to  kill,  and  carries  it  out 
with  premeditation  and  deliberation, 
he  is  without  doubt  guilty  of  murder 
in  the  first  degree,  and  the  jury 
should,  when  such  a  defense  is  inter- 
posed, be  so  instructed.  It  is  a  most 
important  and  far-reaching  statute  in 
its  possible  effects,  and  the  jury  ought 
to  be  warned  that,  where  the  criminal 
act  is  fairly  and  clearly  proved,  the 
fact  of  intoxication,  as  furnishing  evi- 
dence of  the  want  of  the  criminal  in- 
tent which  the  proof  might  otherwise 
show,  should  be  considered  by  it  with 
the  greatest  care,  caution,  and  cir- 
cumspection, and  such  fact  ought  not 
to  be  allowed  to  alter  the  character  or 
grade  of  the  criminal  act  unless  they 
have  a  fair  and  reasonable  doubt  of 
the  existence  of  the  necessary  crim- 
inal purpose  or  intent,  after  a  consid- 


eration of  such  evidence  of  intoxica- 
tion. ...  By  our  statute,  delibera- 
tion and  premeditation  are  necessary 
constituents  of  the  crime  of  murder 
in  the  first  degree,  and,  if  by  reason  of 
intoxication  the  jury  should  be  of 
opinion  that  the  deliberation  or  pre- 
meditation necessary  to  constitute 
murder  in  the  first  degree  did  not  ex- 
ist, the  crime  is  reduced  to  a  lower 
grade  of  murder,  or,  in  the  absence  of 
any  intent  to  kill,  then  to  manslaugh- 
ter in  some  of  its  grades.  The  intox- 
ication need  not  be  to  the  extent  of 
depriving  the  accused  of  all  power  of 
volition,  or  of  all  ability  to  form  an 
intent.  The  jury  should  be  instruct- 
ed that,  if  the  intoxication  had  extend- 
ed so  far  in  its  effects  that  the  neces- 
sary intent,  deliberation,  and  premed- 
itation were  absent,  the  fact  of  such 
intoxicatioli  must  be  considered,  and 
a  verdict  rendered  in  accordance 
therewith." 

Where  accused  took  offense  at  his 
victim's  refusal  to  shake  hands  with 
him,  and,  after  passing  along  the 
street  for  some  distance,  returned  and 
plunged  a  knife  into  him,  killing  him, 
the  court  said  that  the  fact  of  ac- 
cused's intoxication  furnished  him  no 
defense,  since  the  Code  provides  that 
no  act  committed  by  a  person  while  in 
a  state  of  voluntary  intoxication  shall 
be  deemed  less  criminal  by  reason  of 
his  having  been  in  such  condition; 
but,  whenever  the  actual  existence  of 
any  particular  purpose,  motive,  or  in- 
tent is  a  necessary  element  to  consti- 
tute a  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consid- 
eration the  fact  that  accused  was  in- 
toxicated at  the  time,  in  determining 
the  purpose,  motive,  or  intent  with 
which  the  act  was  committed.  And 
that,  if  he  was  sober  enough  to  form 
an  intent  and  to  deliberate  and  pre- 
meditate his  crime,  then  his  respon- 
sibility is  the  same  as  if  he  had  been 
perfectly  sober.  People  v.  Fish 
(1891)  125  N.  Y.  136,  26  N.  E.  319. 

Oklahoma. 

In  Morris  v.  Territory  (1909)  1 
Okla.  Crim.  Rep.  617,  99  Pac.  760,  101 
Pac.  Ill,  where  self-defense  was  re- 
lied on  for  an  acquittal,  the  court  ex- 
plained the   statutory  provision   that 
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homicide  committed  with  a  design  to 
effect  death  is  not  the  less  murder 
because  the  perpetrator  was  in  a  state 
of  voluntary  intoxication  at  the  time, 
and  states  that,  although  he  was  intox- 
icated, this  does  not  reduce  his  offense 
to  manslaughter,  provided  he  was  in 
such  a  state  of  mind  as  to  be  capable 
of  premeditating  and  reflecting  upon 
the  nature  and  consequences  of  his 
acts,  and  capable  of  forming  a  design 
to  effect  death. 

Oregon* 

The  Oregon  Code  makes  the  ques- 
tion of  intoxication  admissible  in  de- 
termining purpose,  motive,  or  intent. 
State  V.  Zorn  (1892)  22  Or.  591,  30 
Pac.  817;  State  *v.  Hansen  (1894)  25 
Or.  391,  35  Pac.  976,  36  Pac.  296;  State 
V.  Weaver  (1899)  35  Or.  415,  58  Pac. 
109. 

Texas. 

The  Texas  statute  provides  that 
neither  intoxication,  nor  temporary  in- 
sanity produced  by  the  voluntary 
recent  use  of  ardent  spirits,  shall  con- 
stitute an  excuse  for  the  commission 
of  crime,  nor  shall  intoxication  mit- 
igate either  the  degree  or  penalty  of 
crime,  but  evidence  of  temporary  in- 
sanity produced  by  such  use  of  ardent 
lipirits  may  be  introduced  in  mitiga- 
tion of  the  penalty.  Under  this  stat- 
ute, intoxication  is  of  itself  neither 
a  justification,  mitigation,  nor  excuse. 
It  must  go  to  the  extent  of  producing 
temporary  insanity  before  it  will  be 
allowed  to  mitigate  the  penalty,  and, 
in  murder,  before  it  can  be  considered 
in  determining  the  degree.  Clore  v. 
State  (1888)  26  Tex.  App.  624,  10  S. 
W.  242;  Sherar  v.  State  (1891)  30  Tex. 
App.  349,  17  S.  W.  621;  Burgess  v. 
State  (1915)  78  Tex.  Crim.  Rep.  469, 
181  S.  W.  465. 

But  such  state  of  mind  may  be 
proved  and  considered  by  the  jury  in 
mitigation  of  the  prescribed  punish- 
ment. Williams  v.  State  (1888)  25 
Tex.  App.  76,  7  S.  W.  661. 

Temporary  insanity  by  the  use  of 
ardent  spirits  may,  under  the  provi- 
sions of  that  statute,  be  proved  for 
the  purpose  of  determining  the  degree 
of  murder  of  which  accused  is  guilty. 
Burkhard  v.  State  (1885)  18  Tex.  App. 
599. 


And  may  be  considered  on  the  ques- 
tion of  penalty.  Ward  v.  State  (1885) 
19  Tex.  App.  664;  Rather  v.  State 
(1888)  25  Tex.  App.  623,  9  S.  W.  69. 

That  statute  changed  the  rule. 
Prior  thereto,  evidence  of  drunken- 
ness was  admissible  upon  the  degrees 
of  offense.  But  since  the  passage  of 
the  statute  intoxication  alone  will  not 
mitigate  murder  from  first  to  second 
degree.  Ex  parte  Evers  (1891)  29 
Tex.  App.  539,  16  S.  W.  843. 

Under  that  statute,  which  was 
enacted  about  1880,  if  the  intoxication 
is  so  excessive  as  to  render  the  ac- 
cused unconscious  that  the  act  he  is 
doing  is  wrong  and  will  subject  him 
to  punishment,  his  condition  will  mit- 
igate the  offense  to  murder  in  the 
second  degree.  Evers  v.  State  (1892) 
31  Tex.  Crim.  Rep.  318,  18  L.R.A.  421, 
37  Am.  St.  Rep.  811,  20  S.  W.  744; 
Lyles  V.  State  (1912)  64  Tex.  Crim. 
Rep.  621,  142  S.  W.  E92. 

If  temporary  insanity  is  found,  the 
verdict  must  be  second-degree  mur- 
der. Hierhalzer  v.  State  (1904)  47 
Tex.  Crim.  Rep.  199,  83  S.  W.  836. 

And  will  not  reduce  the  crime  to 
manslaughter.  Truett  v.  State  (1914) 
74  Tex.  Crim.  Rep.  284,  168  S.  W.  523; 
Harris  v.  State  (1914)  74  Tex.  Crim. 
Rep.  652,  169  S.  W.  657. 

Permanent  insanity  from  long-con- 
tinued use  of  liquors,  in  connection 
with  recent  use,  requires  acquittal. 
Williams  v.  State  (1899)  —  f  ex.  Crim. 
Rep.  — ,  53  S.  W.  859. 

But  mere  intoxication  is  no  defense. 
Young  V.  State  (1908)  53  Tex.  Crim. 
Rep.  416,  126  Am.  St.  Rep.  792,  110 
S,  W.  445;  Lucas  v.  State  (1913)  69 
Tex.  Crim.  Rep.  269,  155  S.  W.  527. 

Insanity  must  be  found.  Delgado  v. 
State  (1895)  34  Tex.  Crim.  Rep.  157, 
29  S.  W.  1070. 

Under  the  Texas  statute,  it  is  no 
defense  unless  the  liquor  has  been 
used  for  so  long  a  time  as  to  produce 
delirium  tremens,  and  the  offense 
takes  place  while  the  accused  is  suf- 
fering from  such  delirious,  crazy  con- 
dition of  mind.  Truett  v.  State  (1914) 
74  Tex.  Crim.  Rep.  284,  168  S.  W.  523. 

In  Young  v.  State  (Tex.)  supra,  the 
court  said:  ''The  next  complaint  of 
the  court's  charge  is  that  the  court 
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erred  in  the  twentieth  paragraph  of 
his  charge  to  the  jury,  wherein  the 
jury  were  instructed  as  follows :  'You 
are  charged  that  intoxication,  pro- 
duced by  the  voluntary  recent  use  of 
ardent  spirits,  constitutes,  no  excuse 
for  the  commission  of  crime.  How- 
ever, in  a  case  where  the  defendant 
is  accused  of  murder,  as  in  the  case 
before  you,  you  may,  if  you  find  that 
defendant  killed  Jesse  Jordan,  take 
into  consideration  the  mental  condi- 
tion of  the  defendant,  for  the  purpose 
of  determining  the  degree  of  murder, 
if  you  should  find  him  guilty  of  mur- 
der.' Article  41  of  the  Penal  Code  is 
as  follows:  'Neither  intoxication 
nor  temporary  insanity  of  mind,  pro- 
duced by  the  voluntary  recent  use  of 
ardent  spirits,  shall  constitute  any 
excuse  in  this  state  for  the  commis- 
sion of  crime,  nor  shall  intoxication 
mitigate  either  the  degree  or  the  pen- 
.  alty  of  crime,  but  evidence  of  tem- 
•  porary  insanity  produced  by  such  use 
of  ardent  spirits  may  be  introduced 
by  the  defendant  in  any  criminal 
prosecution  in  mitigation  of  the  pen- 
alty attached  to  the  offense  for  which 
he  is  being  tried,  and  in  case  of  mur- 
der the  purpose  of  determining 
the  degree  of  murder  of  which  the 
defendant  may  be  found  guilty.  It 
shall  be  the  duty  of  the  several  dis- 
trict and  county  judges  of  this  state, 
in  a.ny  criminal  prosecution  pending 
before  them,  where  temporary  insan- 
ity is  relied  upon  as  a  defense,  and 
the  evidence  tends  to  show  that  such 
insanity  was  brought  about  by  the 
immoderate  use  of  intoxicating  liquors, 
to  charge  the  jury  in  accordance  with 
the  provisions  of  this  article.'  It  has 
been  uniformly  held,  since  the  adop- 
tion of  this  statute,  that  intoxication 
which  does  not  amount  to  or  produce 
temporary  insanity  is  not,  admissible 
in  evidence,  even  for  the 'purpose  of 
determining  the  degree  of  murder. 
.  .  .  Undoubtedly,  if  the  court  was 
required  to  charge  the  law  with  ref- 
erence to  temporary  insanity,  he 
should  have  instructed  the  jury  that 
not  only  should  they  take  into  consid- 
eration the  mental  condition  of  the 
defendant  for  the  purpose  of  deter- 
mining the  degree  of  murder,  if  they 


should  find  him  guilty  of  murder,  but 
that  they  might  consider  such  tem- 
porary insanity  in  mitigation  of  the 
penalty  attached  to  the  offense  for 
which  he  was  being  tried.  It  may, 
however,  in  our  opinion,  well  be  doubt- 
ed whether,  under  the  facts  of  this 
case,  the  issue  of  temporary  insanity 
was  in  the  case.  Appellant's  tes- 
timony, given  on  the  former  trial, 
demonstrates  that  he  knew  practically 
everything  that  transpired  up  to  and 
including  the  time  of  the  killing. 
There  was  no  effort  to  prove  that  he 
was  incapable  of  distinguishing  right 
from  wrong.  That  he  was  intoxicated 
to  some  extent  at  the  time  of  the  kill- 
ing is  incontestably  proven;  but 
there  is,  as  we  conceive,  a  wide  dif- 
ference between  a  mere  drunkenness 
and  insanity  produced  therefrom. 
The  law  is,  as  we  conceive,  that  mere 
intoxication,  which  is  not  insanity,  is 
not  to  be  regarded  by  the  jury  as  af- 
fecting either  the  grade  of  the  offense 
or  the  punishment  to  be  assessed.  At 
least,  the  court  is  not  required  so  to 
charge.  Being  of  the  opinion  that 
temporary  insanity  was  not  raised  by 
the.  evidence,  it  follows,  from  neces- 
sity, that  we  should  hold  that  appel- 
lant is  without  just  ground  of  com- 
plaint in  respect  to  the  charge  of  the 
court  criticized." 

The  judge  must  .charge  the  statute, 
when  the  evidence  tends  to  show  tem- 
porary insanity.  Lawrence  v.  State 
(1913)  70  Tex.  Crim.  Rep.  506,  157 
S.  W.  480,  former  appeal  (1912)  65 
Tex.  Crim.  Rep.  93,  143  S.  W.  636. 

VtaJi, 

The  Utah  statute  provides  that, 
whenever  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consid- 
eration the  fact  that  accused  was  in- 
toxicated at  the  time,  in  determining 
the  purpose,  motive,  or  intent  with 
which  he  committed  it,  and,  under  this 
statute,  it  is  held  error  to  confine  the 
consideration  of  the  jury  merely  to 
the  question  of  premeditation.  State 
v.  Dewey  (1912)  41  Utah,  538, 127  Pac. 
275. 
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Under  the  Wyoming  statute,  intox-      (1884)  3  Wyo.  110,  4  Pac.  887. 
ication  may  be  considered  on  the  ques-  H.  P  F 


ED.  GARY,  Appt., 

V. 

FRANK  R.  DAVIS  et  al. 

lotva  Supreme  Court  ^  January  12,  1921, 
(Carey  v.  Davis,  —  Iowa,  — ,  180  N.  W.  889.) 

Master  and  servant  —  duty  to  render  aid  to  stricken  servant. 

1.  A  master  is  answerable  in  damages  for  injuries  due  to  his  failure  to 
make  some  reasonable  effort  to  render  aid  to  his  servant,  who,  in  his 
presence,  is  stricken  by  the  heat  and  rendered  powerless  to  help  himself. 

[See  note  on  this  question  beginning  on  page  909:] 

Evidence  —  judicial   notice  —  sun-     servant  become  unconscious  from  the 


stroke. 

2..  The  court  does  not  take  judicial 
notice  of  how-  early  in  the  summer 
the  depredations  of  sunstroke  begin. 
Master  and  servant  —  duty  to  use 

care  in  moving  servant. 


heat,  attempts  to  remove  him  from  the 
place  where  he  has  fallen,  is  bound  to 
use  reasonable  care  not  to  aggravate 
his  misfortune;  and  failure  in  that 
respect,  to  the  injury  of  the  employee. 


3.  A  master  who,  upon  seeing  his     «wili  render  him  liable  for  damages 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Polk 
County  (Utterback,  J.)  in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  their 
negligence.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   H.   S,   Thomas,   for  appel-     Weymire  v.  Wolfe,  52  Iowa,  533,  3  N. 


lant: 

The  defendants  owed  plaintiff  the 
duty  of  furnishing  him  medical  care 
and  assistance,  or  furnishing  him 
care  and  attention. 

26  Cyc.  1076;  Lorentz  v.  Robinson, 
61  Md.  64;  Labatt,  Mast.  &  S.  §  2401; 
Chicago  &  I.  R.  Co.  v.  Russell,  91  111. 
298,  33  Am.  Rep.  54;  Erslew  v.  New 
Orleans  &  N.  E.  R.  Co.  49  La.  Ann. 
86,  21  So.  153;  Burnes  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  129  Mo.  41,  31  S. 
W.  247;  Schumaker  v.  St.  Paul  &  D. 
R.  Co.  46  Minn.  39,  12  L.R.A.  257,  48 
N.  W.  559 ;  Kellogg  v.  Chicago  &  N.  W. 
R.  Co.  26  Wis.  223,  7  Am.  Rep.  69; 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256;  21  Am.  & 
Eng.  Enc.  Law,  p.  471;  Barrows,  Neg. 
p.  304 ;  2  Thomp.  Neg.  p.  1702 ;  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  509,  52 
L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  S. 
357,  47  J.  P.  709,  19  Eng.  Rul.  Cas.  81 ; 


W.  541 ;  Louisville,  C.  &  L.  R.  Co.  v. 
Sullivan,  81  Ky.  624,  50  Am.  Rep.  186, 
8  Am.  Neg.  Cas.  286;  notes  to  Union 
P.  R.  Co.  V.  Cappier,  69  L.R.A.  513; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Marrs,  70  L.R.A.  291;  Depue  v.  Pla- 
teau, 8  L.R.A.(N.S.)  485;  Ohio  &  W- 
R.  Co.  V.  Early,  28  L.R.A.  546;  and 
Lake  Shore  &  M.  S.  R.  Co.  v.  Sal^man, 
31  L.R.A.  261;  Salter  v.  Nebraska 
Teleph.  Co.  79  Neb.  373,  13  I^RA- 
(N.S.)  545,  112  N.  W.  600;  Terre 
Haute  &  I.  R.  Co.  v.  McMurray,  98  l^^d. 
358,  49  Am.  Rep.  752;  Arkansas 
Southern  R.  Co.  v.  Loughridg"*.  ^^ 
Ark.  300,  45  S.  W.  907 ;  Ayers  v.  Rich- 
mond &  D.  R.  Co.  84  Va.  679,  5  S.  E. 
582;  Weitzman  v.  Nassau  Electric  R. 
Co.  33  App.  Div.  585,  53  N.  Y.  Supp- 
905;  Northern  C.  R.  Co.  v.  Stat^«»  29 
Md.  420,  96  Am.  Dec.  545;  Raa^ch  v. 
Elite  Laundry  Co.  98  Minn.  5^7,  7 
L.R.A.(N.S.)   940,   108  N.  W.  4r7,  20 
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Ain.  Neg.  Rep.  397;  Stager  v.  Troy     L.  R.  58;,Griswold  v.  Boston  &  M.  R. 


Laundry  Co.  38  Or.  480,  53  L.R.A.  459, 
63  Pac.  645;  Pannell  v.  Nashville,  F. 
&  S.  R.  Co.  97  Ala.  298,  12  So.  236,  11 
Am.  Neg.  Cas.  109;  Beach,  Contrib. 
Neg.  3d  ed.  §  215;  Cooley,  Torts,  79; 
Isbell  V.  New  York  &  N.  H.  R.  Co.  27 
Conn.  393,  71  Am.  Dec.  78;  Northern 
P.  R.  Co.  V.  Craft,  16  C.  C.  A.  175,  29 
U.  S.  App.  687,  69  Fed.  124. 

When  a  master  assumes  and  enters 
upon  the  duty  of  taking  care  of  an 
injured  employee,  he  must  use  or- 
dinary and  reasonable  care  in  its  per- 
formance. 

26  Cyc.  Mast.  &  S.;  Carll  v.  Inter- 
state Consol.  R.  Co.  23  R.  I.  592,  51 
Atl.  305;  Bresnahan  v.  Lonsdale  Co. 
—  R.  I.  — ,  51  Atl.  624;  Missouri,  K. 
&  T.  R.  Co.  V.  Settle,  19  Tex.  Civ.  App. 
362,  47  S.  W.  825;  Labatt,  Mast.  &  S. 
pp.  2683,  2687;  Anglin  v.  Texas  &  P. 
R.  Co.  9  C.  C.  A.  130,  23  U.  S.  App.  62, 
60  Fed.  553;  King  v.  Interstate  Consol. 
R.  Co.  23  R.  I.  583,  70  L.R.A.  924,  51 
Atl.  301;  Hyatt  v.  Hannibal  &  St.  J. 
R.  Co.  19  Mo.  App.  287;  Dyche  v. 
Vicksburg,  S.  &  P.  R.  Co.  79  Miss.  361, 
30  So.  711;  Northern  C.  R.  Co.  v.  State, 
29  Md.  420,  96  Am.  Dec.  545;  Bal- 
timore &  O.  R.  Co.  V.  State,  41  Md. 
268;  Whitesides  v.  Southern  R.  Co. 
128  N.  C.  229,  38  S.  E.  878 ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Hill,  74  Ark.  478, 
86  S.  W.  303;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Weber,  33  Kan.  543,  52  Am. 
Rep.  543,  6  Pac.  877;  Langan  v.  Great 
Western  R.  Co.  26  L.  T.  N.  S.  577; 
Weightman  v.  Louisville,  N.  O.  &  T. 
R.  Co.  70  Miss.  563,  19  L.R.A.  671,  85 
Am.  St.  Rep.  660,  12  So.  586,  9  Am. 
Neg.  Cas.  491;  Conolly  v.  Crescent 
City  R.  Co.  41  La.  Ann.  57,  3  L.R.A. 
133,  17  Am.  St.  Rep.  389,  5  So.  259, 
6  So.  &6,  8  Am.  Neg.  Cas.  309;  Cool- 
ey, Torts,  chap.  20;  2  Thomp.  Neg. 
§  1744;  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  v.  Marrs,  119  Ky.  954,  70  L.R.A. 
291,  115  Am.  St.  Rep.  289,  85  S.  W. 
188;  Fagg  v.  Louisville  &  N.  R.  Co.  Ill 
Ky.  30,  54  L.R.A.  919,  63  S.  W.  580,  10 
Am.  Neg.  Rep.  60. 

Messrs.  Miller  &  Wallingford  and 
Oliver  H.  Miller,  for  appellees: 

Defendants  owed  no  duty  to  the 
plaintiff  to  furnish  him  medical  aid 
and  assistance,  or  care  and  attention. 

Davis  V.  Forbes,  171  Mass.  548,  47 
L.R.A.  170,  51  N.  E.  20,  4  Am.  Neg. 
Rep.  289;  Denver  &  R.  G.  R.  Co.  v.  lies, 
25  Colo.  19,  53  Pac.  222;  Allen  v.  Hix- 
son.  111  Ga.  460,  36  S.  E.  810;  Makar- 
sky  V.  Canadian  P.  R.  Co.  15  Manitoba 


Co.  183  Mass.  434,  67  N.  £.  354,  14 
Am.  Neg.  Rep.  78 ;  Boyd  v.  Alabama  & 
V.  R.  Co.  Ill  Miss.  12,  71  So.  164; 
King  V.  Interstate  Consol.  R.  Co.  23 
R.  I.  583,  70  L.R.A.  924,  51  Atl.  301; 
Union  P.  R.  Co.  v.  Cappier,  66  Kan. 
649,  69  L.R.A.  513,  72  Pac.  281,  14 
Am.  Neg.  Rep.  37. 

Defendants  did  not  assume  the  du- 
ty of  taking  care  of  plaintiff. 

Griswold  v.  Boston  &  M.  R.  Co.  183 
Mass.  434,  67  N.  E.  354,  14  Am.  Neg. 
Rep.  78;  Ollet  v.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  201  Pa.  361,  50  Atl.  1011. 

The  courts  will  take  judicial  notice, 
not  only  of  physical  and  natural  laws, 
but  of  whatever  is  generally  known 
within  their  jurisdictions. 

Sieberts  v.  Spangler,  140  Iowa,  236, 
118  N.  W.  292;  Raridan  v.  Central 
Iowa  R.  Co.  69  Iowa,  527,  29  N.  W. 
599;. State  v.  Braskamp,  87  Iowa,  589, 
54  N.  W.  532;  Bennett  v.  Marion,  106 
Iowa,  628,  76  N.  W.  844. 

Per  Curiam: 

Reduced  to  brief  terms,  the  peti- 
tion alleged  that  plaintiff  was  in 
the  employment  of  defendants  as  a 
farm  laborer,  and  while  so  at  work 
for  and  under  the  direction  of  de- 
fendants on  April  20,  1916,  in  the 
excavation  of  a  gravel  pit,  he  be- 
came overheated  and  fell  in  a  faint 
or  fit  of  unconsciousness,  and,  hav- 
ing partially  recovered  therefrom, 
and  resuming  work,  he  again  suf- 
fered an  attack  of  that  nature,  and 
while  in  that  condition  the  defend- 
ants caused  him  to  be  removed  and 
laid  in  a  wagon  box  at  or  near  the 
place  where  he  had  been  at  work, 
and  left  there  in  an  even  more  ex- 
posed condition,  unattended  and 
without  care  or  protection,  for  a 
period  of  font  hours  or  more  until 
plaintiff  had  recovered  sufficiently 
to  make  his  own  way  home  with 
great  difficulty. 

He  charges  defendants  with  neg- 
ligence in  failing  to  give  him  rea- 
sonable care  in  his  sick  and  helpless 
condition,  and  in  aggravating  his 
suffering  by  placing  him  in  the 
wagon  box  exposed  to  the  rays  of 
the  sun  and  to  the  effect  of  weather 
conditions,  whereby  he  became  sick, 
confined  to  his  bed,  and  has  been 
wholly  incapacitated  for  labor,  and 
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has  suffered  and  still  suffers  pain 
and  distress,  for  all  which  he  asks 
to  recover  damages. 

To  this  pleading  the  defendants 
demurred  on  the  ground  that  no 
facts  are  alleged  showing  action- 
able negligence  on  defendants' 
part,  or  any  duty  on  their  part  to 
furnish  the  plaintiff  the  help  or  re- 
lief which  he  says  he  needed. 

It  is  further  said  in  support  of 
the  demurrer  that  plaintiff's  claim 
is  in  effect  an  allegation  that  he 
suffered  a  sunstroke  at  the  time 
and  place  in  question,  and  that  the 
court  will  take  judicial  notipe  that 
sunstroke  on  April  20,  1916,  in  Polk 
county,  Iowa,  is  impossible. 

The  court  sustained  the  demur- 
rer generally,  and,  plaintiff  electing 
to  stand  on  his  pleading  without 
further  amendment,  judgment  was 
entered  in  defendants'  favor  for 
costs,  and  plaintiff  appeals. 

I.  Referring  first  to  the  final 
ground  of  demurrer, — ^the  assumed 
impossibility  of  s;instroke  in  this 
latitude  as  early  as.  April  20th, — ^it 
is  quite  without  merit.  In  the  first 
place,  the  petition  does  not  allege 
that  plaintiff  suffered  sunstroke. 
It  is  true  it  does  repeat  in  varying 
terms  that  he  was  overcome  by 
heat,  but  it  does  not  attempt  to 
state  the  nature  of  the  ailment  so 
produced.  The  court  has  no  knowl- 
edge or  notice,  judicial  or  other- 
wise, as  to  what  degree  of  solar 
heat  is  necessary  to  produce  sun- 
Evidence-  stroke;  nor  is  it 
jadiciai  notice—  able    to    name    the 

the  open  season  for  its  depreda- 
tions begins;  and  surely  counsel 
will  hardly  contend  that  in  passing 
upon  a  demurrer  the  court  is  au- 
thorized to  admit  the  testimony  of 
experts  on  these  matters. 

II.  The  other  question  calls  for 
more  serious  consideration.  There 
is  no  allegation  or  claim  that  the 
faintness  or  prostration  of  the 
plaintiff  was  caused  or  in  any  man- 
ner produced  by  the  neglect  or  mis- 
conduct of  the  defendants.  So  far 
as  the  pleading  goes,  the  cause  of 
his  ailment  is  entirely  unknown,  a 


misfortune  for  which  damages  are 
recoverable  from  no  one.  If  there 
be  any  failure  of  legal  duty  alleged, 
it  is  in  the  charge  that,  plaintiff  be- 
ing stricken  down  and  rendered 
helpless  while  in  the  defendants' 
service,  and  upon  their  premises 
and  in  their  presence,  it  became 
their  duty  to  render  him  the  needed 
aid  and  relief.  Did  such  legal  duty 
arise  under  the  alleged  circum- 
stances? It  is  unquestionably  the 
well-settled  general  rule  that,  in 
the  absence  of  any  agreement  or 
contract  therefor,  the  master  is 
under  no  legal  duty  to  care  for  a 
sick  or  injured  servant  for  whose 
illness  or  injury  he  is  not  at  fault. 
Though  not  unjust  in  principle,  this 
rule,  if  carried  unflinchingly  and 
without  exception  to  its  logical  ex- 
treme, is  sometimes  productive  of 
shocking  results.  To  avoid  this 
criticism  there  is  a  tendency  of  the 
courts  to  hold  that,  where,  in  the 
course  of  his  employment,  a  serv- 
ant suffers  serious  injury  or  is  sud- 
denly stricken  down  in  a  manner  in- 
dicating the  immediate  and  emer- 
gent need  of  aid  to  save  him  from 
death  or  serious  harm,  the  master, 
if  present,  is  in  duty  bound  to  take 
such  reasonable  measures  or  make 
such  reasonable  effort  as  may  be 
practicable  to  relieve  him,  even 
though  such  master  be  not  charge- 
able with  fault  in  bringing  about 
the  emergency. 

Says  Judge  Cooley:  "We  shall 
not  stop  to  prove  that  there  is  a 
strong  moral  obligation  resting  up- 
on anyone  engaged  in  a  dangerous 
business,  to  do  what  may  be  imme- 
diately necessary  to  save  life  or 
prevent  an  injury  becoming  irrep- 
arable, when  an  accident  happens 
to  a  person  in  his  employ.  We 
shall  assume  this  to  be  too  obvious 
to  require  argument."  Marquette 
&  O.  R.  Co.  V.  Taft,  28  Mich.  289. 

In  explaining  a  similar  holding, 
the  Indiana  court  states  the  limita- 
tions of  this  rule  as  follows:  "We 
did  not  decide  that  a  corporation 
was  responsible  generally  for  medi- 
cal or  surgical  attention  given  to  a 
sick  or  wounded  servant;  on  the 
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contrary,  we  were  careful  to  limit 
our  decision  to  surgical  services 
rendered  upon  an  urgent  exigency, 
where  immediate  attention  was  de- 
manded to  save  life  or  prevent 
great  injury.  We  held  that  the  lia- 
bility arose  with  the  emergency, 
and  with  it  expired/'  Terre  Haute 
&  I.  R.  Co.  V.  McMurray,  98  Ind. 
358,  49  Am.  Rep.  752. 

The  case  of  Depue  v.  Flatau,  100 
Minn.  299,  8  L.R.A.(N.S.)  485,  111 
N.  W.  1,  though  dissiiyiilar  in  its 
facts,  is  related  in  principle  to  the 
one  we  have  before  us.  There  the 
plaintiff  called  at  the  home  of  the  de- 
'fendant  on  a  business  errand  and 
accepted  an  invitation  to  dinner. 
As  evening  came  on,  he  was  sud- 
denly taken  sick  and  requested  the 
privilege  to  remain  overnight;  but 
this  was  refused.  Defendant  there- 
upon helped  the  plaintiff  into  his 
cutter  and  started  him  in  the  direc- 
tion of  his  home.  Plaintiff  had  rid- 
den but  a  short  distance  when  he 
fell  from  his  vehicle  into  the  snow, 
where  he  lay  all  night  before  he 
was  rescued  in  a  badly  frozen  con- 
dition. Having  brought  suit  -for 
damages,  it  was  contended  for  de- 
fense that  defendant  was  under  no 
duty  to  entertain  or  keep  the  plain- 
tiff in  his  own  home,  and  the  obli- 
gation he  was  under,  if  any,  was 
moral  only,  and  for  a  breach  there- 
of no  action  would  lie.  This  conten- 
tion was  overruled  and  plaintiff 
allowed  to  recover.  The  court  there 
says:  The  case  falls  within  "the 
more  comprehensive  principle  that 
whenever  a  person  is  placed  in  such 
a  position  with  regard  to  another 
that  it  is  obvious  that,  if  he  does 
not  use  due  care  in  hi3  own  conduct, 
he  will  cause  injury  to  that  person, 
the  duty  at  once  arises  to  exercise 
care  commensurate  with  the  situ- 
ation in  which  he  thus  finds  himself 
...  to  avoid  such  danger;  and  a 
negligent  failure  to  perform  the 
duty  renders  him  liable  for  the  con- 
sequences of  his  neglect." 

Now  it  is  true  that  the  cited  case 
does  not  involve  the  relation  of 
master  and  servant, — ^nor  was  there 
any     other    business     relation     in 


which  either  owed  a  legal  duty  to 
the  other, — but  the  plaintiff  was 
rightfully  in  the  defendant's  home 
as  a  temporary  guest,  a  privrlege 
which  ordinarily  the  defendant 
could  terminate  at  a  moment's  no- 
tice. The  fact,  however,  that  he  be- 
came suddenly  ill,  and  in  a  condi- 
tion rendering  it  unsafe  for  him  to 
take  the  road,  introduced  a  new 
factor  into  the  situation,  charging 
the  defendant  with  the  duty  not  to 
expose  the  sick  man  to  the  hazard 
of  perishing  in  the  winter  storm. 

In  the  instant  case  there  was  a 
more  tangible  and  intimate  rislation 
between  the  parties.  Plaintiff  was 
the  defendants'  employee,  working 
upon  their  premises  and  under 
their  immediate  personal  direction 
and  control.  Assuming  the  truth 
of  his  petition,  he  became  suddenly 
ill,  prostrate,  and  helpless  in  the 
defendants'  immediate  presence. 
Does  it  put  any  un- 
due strain  upon  the  ?/A«t"ntr  to 

law    of    master    and    render  aid  to 

servant  to  hold  that  Ilrvant" 
under  the  circum- 
stances the  master  was  required  to 
make  some  reasonable  effort  to  ren- 
der him  the  aid  his  immediate  ne- 
cessities demanded?  We  are  dis- 
posed to  think  not.  Not  necessarily 
that  they  were  bound  to  employ  a 
physician  or  to  take  him  into  their 
own  home,  but,  assuming  his  help- 
lessness, they  could  at  least  have 
seen  that  he  was  placed  in  some 
proper  shelter  and  his  family  or 
friends  notified. 

Not  quite  in  point,  yet  illustra- 
tive of  the  readiness  of  the  courts 
to  attach  legal  character  to  a  clear 
moral  obligation  when  the  relation 
of  the  parties  is  such  as  to  justify 
it,  is  our  own  recent  case  of  Adams 
V.  Chicago  G.  W.  R.  Co.  156  Iowa, 
31,  42  L.R.A.(N.S.)  373,  135  N.  W. 
21.  There  .the  plaintiff  was  right- 
fully ejected  from  the  train  for  in- 
toxication and  for  refusal  to  pay 
his  fare.  The  occurrence  took 
place  on  a  very  cold  winter  night. 
He  was  put  off  the  car  at  a  small 
country  station.  There  he  entered 
the  depot  and  the  train  passed  on. 
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Soon  afterward  the  station  agent, 
wishing  to  close  the  building,  told 
the  plaintiff  he  must  go.  Obeying 
the'  order,  plaintiff,  though  visibly 
druiik,  left,  and  in  his  half-con- 
scious condition  sought  refuge  in  a 
comcrib,  where  he  was  very  badly 
frozen.  In  holding  that  a  recovery 
might  be  Had  if  plaintiff's  theory  of 
the  act  of  the  agent  should  be  es- 
tablished by  the  evidence,  we  said 
that  the  rule  which  the  books  sug- 
gest "is  that  whenever  one  person 
is  by  circumstances  placed  in  such 
a  position  with  regard  to  another 
that  everyone  of  ordinary  sense 
.  .  .  would  at  once  recognize 
that,  if  he  did  not  use  ordinary 
care  and  skill  in  *his  own  conduct 
with  regard  to  those  circumstances, 
he  would  cause  danger  of  injury  to 
the  person  or  property  of  the  other, 
a  duty  arises  ...  to  avoid  such 
danger."  Applying  the  law  as  stat- 
ed, we  further  said  we  would  hold 
that  if  "it  appeared  that  the  plain- 
tiff was  in  such  a  drunken  and  sod- 
den condition  that  he  was  unable  to 
take  care  of  himself,  either  by 
walking  to  Ft.  Dodge,  8  miles  dis- 
tant, as  it  is  claimed  he  started  out 
to  do,  or  to  obtain  reasonable  shel- 
ter from  the  inclemency  of  the 
weather,  and  if  the  defendants, 
knowing  him  to  be  in  such  condi- 
tion, compelled  him  to  leave  the  de- 
pot and  thereby  expose  himself  to 
the  dangers  of  an  extremely  cold 
night,  instead  of  allowing  him  to 
remain  ...  until  it  was  finally 
closed  for  the  night  or  longer  or 
assisting  him  to  some  place  where 
he  might  be  sheltered  from  the 
cold,  and  therein  they  failed  to  pur- 
sue the  course  which  an  ordinarily 
prudent  man  would  have  under  like 
circumstances,  then  they  are  lia- 
ble." Such  a  holding  places  no  very 
grievous  burden  upon  anyone. 

III.  There  is  another  aspect  of 
this  case  not  yet  specially  consid- 
ered. The  petition  to  which  the  de- 
murrer was  sustained  is  stated  in 
two  counts.  The  first  count,  as  we 
have  already  seen,  charges  the  de- 
fendants  with  failure  of  duty  in  re- 
fusing to  render  him  the  aid  rnd 


care  which  his  alleged  stricken  con- 
dition reasonably  required  at  their 
hands.  The  second  count  repeats 
the  same,  charge  and  further  al- 
leges that  while  in  such  unconscious 
*and  helpless  condition  the  defend- 
ants caused  him  to  be  taken  from 
the  place  where  he  was  lying  on  the 
ground  and  placed  in  a  wagon  box 
near  at  hand,  where  he  was  exposed 
to  increased  heat  and  discomfort 
and  injury,  and  then  abandoned 
him  for  the  remainder  of  the  after- 
noon, a  period  of  several  hours, 
with  the  result  that  he  was  made 
sick  and  caused  to  undergo  much 
suffering  and  became  permanently 
incapacitated  to  perform  labor. 

It  is  argued  in  his  behalf  that, 
even  if  it  is  held  that  defendants 
would  otherwise  not  be  liable,  yet, 
having  assumed  to  pick  him  up  in 
his  unconscious  condition  and  re- 
m,ove  him  from  the  place  where  he 
had  fallen,  it  then  became  their 
duty  to  use  reasonable  care  in  so 
doing  not  to  aggravate  his  misfor- 
tune, and  for  failure  in  this  respect 
with  resulting  injury  to  him  an  ac- 
tion for  damages  wiH  lie.  This 
proposition  is  quite  in  accord  with 
the  reasons  and  principles  which 
underlie  the  law  of  negligence.  One 
person    seeing    an-  _^„^y  ^^  „,^ 

other       in       distress    care    in   moTlas 

may  or  may  not  be  •*'^"*- 
under  legal  obligation  to  afford  him 
relief,  but,  if  he  does  undertake  it, 
he  is,  6f  course,  bound  to  act  with 
reasonable  prudence  and  care  to 
the  end  that,  if  his  effort  be  una- 
vailing, it  shall  at  least  not  operate 
to  increase  the  injury  which  he 
seeks  to  alleviate.  If,  for  example, 
the  driver  of  an  automobile  discov- 
ers an  injured  child,  for  whose  .hurt 
he  is  not  responsible,  lying  in  the 
street,  he  may,  if  sufficiently  in- 
human, pass  it  by  without  attention 
and  incur  no  legal  liability.  If, 
however,  he  picks  up  the  child  un- 
der a  kindly  impulse  to  take  it  to  a 
hospital,  but  while  on  the  way 
changes  his  mind  and  replaces  it  in 
th^  road,  where  it  is  run  over  and 
killed  by  another  car,  would  the  law 
tolerate  a  defense  by  such  a  person 
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that  the  child  was  not  his  own,  that 
he  did  not  hurt  it,  that  he  was 
under  no  legal  duty  to  provide  for 
its  support  or  its  nursing  or  treat- 
ment, and  that  he  left  it  in  no 
worse  condition  than  he  found  it? 
The  illustration  is  an  extreme  one, 
but  it  fairly  emphasizes  the  rule 
that  wherevef*  a  man  comes  into 
such  relation  or  contact  with  an- 
other that,  in  the  language  already 
quoted  from  the  Minnesota  court,  it 
is  ''obvious  that,  if  he  does  not  use 
due  care  in  his  own  conduct,  he  will 
cause  injury  to  that  person,  the 
duty  at  once  arises  to  exercise  care 
commensurate  with  the  situation  in 
which  he  thus  finds  himself,  and 
with  which  he  is  confronted,  to, 
avoid  such  danger." 

The  same  principle  was  applied 
in  Cirrcinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Marrs,  119  Ky.  954,  70  L.R.A. 
291,  115  Am.  St.  Rep.  289,  85  S^W. 
188,  where  an  intoxicated  person, 
being  found  asleep  in  a  railway 
yard,  was  aroused  from  his  stupor 
and  ordered  off  the  tracks,  but,  in- 
stead of  using  any  effort  to  assist 
him  or  to  see  him  to  a  place  of  safe- 
ty, the  employees  permitted  him  to 
stagger  farther  into  the  network  of 
tracks,  where  he  was  killed. 

So,  too,  in  our  case  of  Adams  v. 
Chicago  6.  W.  R.  Co.  supra,  al- 
though there  was  no  relation  of 
master  and  servant,  or  carrier  and 
passenger,  or  host  and  guest,  yet 
by  no  concert  of  action  or  purpose, 
the  parties  (one  of  whom  was  inca- 
pacitated to  care  for  himself)  had 
been  brought  into  contact  in  a  man- 


ner making  it  plain  that  if  the  one 
in  possession  of  his  normal  facul- 
ties did  not  use  ordinary  skill  and 
care  in  his  own  conduct  he  would 
cause  danger  or  injury  to  the  other. 
This  relation  and  these  circum- 
stances gave  rise  to  the  duty  to  ex- 
ercise such  reasonable  care. 

Stating  this  general  rule,  the 
English  court,  in  Heaven  v.  Pender, 
L.  R.  11  Q.  B.  Div.  503,  adds:  "It 
applies  with  greater  strictness  to 
conduct  towards  persons  under  dis- 
ability and  imposes  the  obligation 
as  a  matter  of  law,  not  mere  senti- 
ment, at  least  to  refrain  from  any 
affirmative  action  that  might  result 
in  injury  to  them."    [156  Iowa,  38.] 

Assuming,  as  we  must  for  the 
purposes  of  the  appeal,  the  truth  of 
the  plaintiff's  allegation,  we  are  of 
the  opinion  that  the  petition  is  not 
vulnerable  to  the  demurrer,  and  for 
that  reason  the  judgment  and  rul- 
ing appealed  from  cannot  be  sus- 
tained, i 

It  must  be  borne  in  mind,  how- 
ever, that  in  this  decision  we  con- 
fine our  expression  of  opinion  to 
consideration  of  the  single  question 
whether  the  petition  states  a  cause 
of  action.  What  damages  may  be 
recovered  if  the  allegations  of  the 
petition  are  sustained  on  the  trials 
and  the  nature  and  measure  there- 
of, we  do  not  consider  or  decide. 

The  judgment  below  is  reversed, 
and  cause  remanded,  with  direction 
to  the  District  Court  to  overrule  the 
demurrer. 

Evans,  Ch.  J.,  and  Preston  and 
DeGraff,  JJ.,  concur. 


ANNOTATION. 

■ 

Duly  of  master  to  care  (or  servant  who  is  stricken  or  faUs  sick  without  fault 

of  the  master. 


This  annotation  does  not  include 
cases  relating  to  seamen.  Cases  re- 
lating to  slaves  and  apprentices  are 
also  beyond  its  scope.  It  has  been  the 
intent  to  exclude  cases  relating  to  in- 
jury incident  to  the  employment,  as 
distinguished  from  illness,  but  one  or 
two  of  these  have  been  cited. 


There  are  very  few  cases  in  the 
books  on  the  subject  of  the  master's 
legal  duty  to  a  servant  who  falls  sick 
without  the  master's  fault. 

In  some  of  the  older  reports  we  find 
statements  which,  if  taken  literally, 
might  seem  to  imply  that  a  master  was 
subject  to  the  duty  of  defraying  the 
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medical  expenses  of  servants,  even  of 
all  classes.  But  in  the  cases  referred 
to,  the  master's  liability  to  a  third  per- 
son who  had  attended  or  supplied 
medicines  to  a  servant  was  not  in- 
volved. 

In  Rex  v.  Hales-Owen  (1718)  11 
Mod.  278,  88  Eng.  Reprint,  1038, 
where  Pratt,  Ch.  J.,  remarked  that  "the 
master  is  to  keep  the  servant  in  sick- 
ness and  in  health,"  the  point  actually 
decided  was  that  the  fact  that  an  Ap- 
prentice was  suffering  from  a  serious 
disease  (scrofula)  did  not  warrant  the 
justice  in  dissolving  the  contract  of 
apprenticeship. 

1  In  the  three  following  cases  the 
question  was  merely  whether  the  serv- 
ice had  been  continuous  for  an  entire 
year,  so  as  to  give  the  servant  a  right 
to  a  settlement:  "If  the  servant  is 
taken  ill  by  the  visitation  of  God,  it  is 
a  condition  incident  to  humanity,  and 
is  implied  in  all  contracts.  Therefore 
the  master  is  bound  to  provide  for  and 
take  care  of  the  servant  so  taken  ill  in 
his  service."  Rex  v.  Christchurch 
(1760)  Burr.  Sett.  Cas.  (Eng,)  494. 
"The  master  is  bound  to  take  care  of 
his  servant  during  illness,  if  the  latter 
insist  upon  it."  Grose,  J.,  in  Rex  v. 
Sutton  (1794)  5  T.  R.  657,  101  Eng. 
Reprint,  866.  If  a  farm  servant  is 
taken  ill  after  the  service  has  begun, 
the  master  is  bound  to  support  him, 
and  cannot  turn  him  away  on  that  ac- 
count Rex  V.  Wintersett  (1783)  Cald. 
(Eng.)  298.  But  the  cases  referred  to 
involved  merely  the  right  of  the  serv- 
ant to  a  settlement  under  the  poor 
laws,  and  the  liability  of  the  master 
to  third  persons  was  not  in  question. 

All  that  the  authorities  which  bear 
directly  on  the  subject  can  fairly  be 
said  to  show  is  that  there  was  at  one 
time  a  strong  judicial  tendency  to 
adopt  the  rule  that  a  master  might  be 
held  liable  for  the  medical  expenses 
of  a  menial  servant,  but  not  for  those 
of  other  servants. 

In  Newby  v.  Wiltshire  (1785)  2  Esp. 
739,  Cald.  527,  4  Dougl.  K.  B.  284,  99 
Eng.  Reprint,  883,  5  Revised  Rep.  772 
(farm  servant  injured  by  a  fall  from 
wagon).  Lord  Mansfield  said:  In  gen- 
eral, from  humanity  and  kindness,  a 
master  should  take  care  of  his  serv- 


ants, but  the  question  now  is,  What  is 
the  law?  He  decided  that  there  was, 
in  point  of  law,  no*  action  against  the 
master  to  compel  him  to  repay  the 
parish  for  the  cure  of  his  servant. 

The  distinction  between  menial  and 
other  servants  was  not  specifically  re- 
ferred to  in  the  above  case;  but  in 
Scarman  v.  Castell  (1795)  1  Esp. 
(Eng.)  270,  in  which  an  action  for 
medicine  supplied  to  and  medical  at- 
tendance upon  the  defendant's  servant 
was  held  to  be  maintainable.  Lord 
Kenyon  adopted  the  view  of  plaintiff's 
counsel,  that  this  earlier  case  merely 
defined  the  extent  of  a  master's  obliga- 
tions in  respect  to  a  servant  in  hus- 
bandry. He  expressed  the  opinion  that 
a  master  was  obliged  to  provide  for 
his  servant  in  sickness  and  in  health, 
and  that,  therefore,  he  was  liable  for 
medicine  furnished  to  a  servant*  while 
in  his  service.  The  servant  was  not 
at  Ijberty  to  go  abroad  and  contract 
debts  for  medicines ;  but  while  he  was 
under  the  master's  roof  the  master 
was  under  a  legal  as  well  as  a  moral 
obligation  to  provide  the  necessary 
medicines. 

But  soon  after  commencement  of  the 
nineteenth  century  it  was  definitely 
laid  down,  as  a  rule  applicable  to  all 
descriptions  of  servants  except  ap- 
prentices, that  a  general  obligation  to 
provide  medical  attendance  is  not  an 
implied  incident  of  a  contract  of  hir- 
ing, and  that  the  master  is  not  bound 
to  defray  the  expenses  of  such  attend- 
ance upon  a  servant  who  falls  sick  or 
receives  personal  injuries  in  the  course 
of  the  employment,  unless  he  has  ex- 
pressly or  impliedly  agreed  to  do  so. 

Thus,  in  Wennall  v.  Adney  '(1802) 
3  Bos.  &  P.  247,  127  5ng-  Reprint,  137, 
it  was  held  that  a  master  is  not  liable 
upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant  who 
has  met  with  an  accident  in  his  serv- 
ice. Lord  Alvanley,  Ch.  J.,  said:  *Tre- 
vious  to  the  case  of  Scarman  v.  Castell, 
there  is  no  authority  in  the  law  of 
England  to  be  found  which  warrants 
the  position  contended  for  on  the  part 
of  the  plaintiff.  I  have  no  doubt  what- 
ever that  parish  officers  are  bound  to 
assist  where  such  accidents  as  these 
take  place."    Heath,  J.,  said:    '1  be- 
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lieve  that  the  humanity  of  Lord  Ken- 
yon  misled  him  when  he  adopted  the 
doctrine  upon  which  he  decided  the 
case  of  Scarman  v.  Castell.  Probably 
at  the  moment  it  occurred  to  him  that 
if  the  master  was  not  bound  to  pro- 
vide medical  assistance  for  his  serv- 
ant, the  latter  would  be  left  wholly 
destitute:  but  I  am  perfectly  sure  it  is 
more  for  the  advantage  of  servants 
that  the  legal  claim  for  such  assist- 
ance should  be  against  the  parish  of- 
ficers rather  than  against  their  mas- 
ters; for  the  situation  of  many  mas- 
ters who  are  obliged  to  keep  servants 
is  not  such  as  to  enable  them  to  afford 
sttfiicient  assistance  in  cases  of  serious 
illness."  Rooke,  J.,  said:  ''I  cannot 
think,  however,  that  without  any  stipu- 
lation to  that  effect,  the  master  is  lia- 
ble to  furnish  his  servant  with  medi- 
cine ;  ...  if  the  general  principle 
contended  for  by  the  plaintiff  were  to 
be  adopted  as  a  rule  of  law,  many  per- 
sons who  are  obliged,  for  the  purposes 
of  their  trade,  to  keep  a  number  of 
servants,  would  be  unable  to  fulfil  the 
duty  imposed  upon  them  by  the  law. 
It  must  be  left  to  the  humanity  of 
every  master  to  decide  whether  he  will 
assist  his  servant  according  to  his 
capacity,  or  not/'  Chambre,  J.,  con- 
sidered that  the  rule  contended  for  by 
the  plaintiff  would  be  very  disadvan- 
tageous to  the  servants  themselves  if 
adopted. 

In  Sellen  v.  Norman  (1829)  4  Car. 
&  P.  (Eng.)  80,  an  action  by  a  woman 
for  a  year's  wages  as  a  menial  serv- 
ant, where  it  was  defended  that  a 
larger  sum  had  been  paid  by  the  mas- 
ter for  medical  attendance  on  her,  the 
court  charged  the  jury:  "I  am  not 
prepared  to  say  that  a  master  is  bound 
to  provide  a  menial  servant  with  medi- 
cine ;  with  respect  to  some  other  serv- 
ants he  is  clearly  not  so;  however, 
though  it  is  often  done  by  masters  for 
their  menial  servants,  I  do  not  think 
I  should  be  authorized  in  saying  that 
they  are  bound  so  to  do;  but  if  a  mas- 
ter, when  a  menial,  servant  falls  ill, 
calls  in  his  own  medical  man,  I  think 
he  cannot  afterwards  charge  that 
against,  the  servant's  wages,  unless 
there  be  some  special  contract  between 


the  master  and  servant  that  he  should 
do  so," 

In  Reg.  V.  Smith  (1837)  8  Car.  &  P. 
(Eng.)  158,  a  criminal  case,  Patteson, 
J.,  said,  arguendo,  that  by  the  general 
law,  a  master  was  not  bound  to  pro- 
vide medical  advice  for  a  servant. 

The  decision  is  perhaps  hardly  as 
clear  in  Cooper  v.  Phillips  (1831)  4 
Car.  &  P.  (Eng.)  581,  where  a  wet 
nurse  employed  by  the  defendant,  be- 
coming ill,  called  in  the  plaintiff,  who 
was  unknown  to  the  defendant.  The 
defendant  had  asked  his  family  phy- 
sician to  attend  the  nurse  and  had 
sent  her  money  for  medicines,  and  his 
wife  knew  of  the  plaintiff's  attendance 
on  her  and  did  not  express  any  disap- 
probation of  it.  The  court  said:  "It 
appears  that  her  illness  arose  in  the 
defendant's  service,  and  that  the  de- 
fendant was  informed  of  it,  and  that 
he  sent  Mr.  Berry  to  see  her.  This 
shows  that  he  considered  himself  lia- 
ble to  take  care  of  her  in  this  illness ; 
and  it  is  also  shown  that  his  wife 
knew,  and  did  not  disapprove,  of  the 
plaintiff's  attendance;  and  I  think  it 
must  be  taken  that  the  defendant's 
wife  had  the  general  superintendence 
of  his  house.  It  therefore  appears  to 
me  that  .  •  •  the  defendant  is  lia- 
ble." There  was  evidence  that  the 
'  illness  arose  from  the  nurse  attending 
one  of  the  defendant's  children  just 
after  she  had  completed  attendance  on 
another  of  them. 

Coming  to  the  American  cases,  it  is 
the  law  that  in  the  absence  of  con- 
tract the  master  is  not  legally  bound  to 
care  for  his  servant  who  falls  sick 
without  the  master's  fault.  Malone  v. 
Robinson  (1893)  —  Miss.  — ,  12  So. 
709;  Jesserich  v.  Walruff  (1892)  51 
Mo.  App.  270;  Virginia  Iron,  Coal  & 
Coke  Co.  V.  Odle  (1920)  —  Va.  — ,  105 
S.  E.  107. 

There  is  no  liability  on  the  owner 
of  a  plantation  worked  by  tenants  and 
wage  or  share  hands  to  furnish  medi- 
cal- attention  to  such  hands.  Malone 
V.  Robinson  (Miss.)  supra. 

In  Jesserich  v.  Walruff  (1892)  51 
Mo.  App.  270,  supra,  where  the  nature 
of  the  illness  does  not  appear,  it  was 
held  that  the  law  raises  no  implied 
promise  on  the  part  of  the  master  to 
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pay  for  medical  services  to  his  serv- 
ant. 

"In  the  absence  of  contract,  the  mas- 
ter is  under  no  oblisration  to  provide 
medical  attendance  for  his  sick  serv- 
ant." Virginia  Iron,  Coal  &  Coke  Co. 
V.  Odle  (Va.)  supra. 

In  Clark  v.  Waterman  (1835)  7  Vt. 
76,  29  Am.  Dec.  150,  it  was  held  that  a 
master  was  not  necessarily  liable,  on 
an  implied  assumpsit,  for  medical  at- 
tendance on  a  female  household  serv- 
ant,-even  when  he  himself  summoned 
the  doctor,  and  that,  in  order  to  .war- 
rant recovery  against  him,  it  must  be 
shown  that  there  was  a  request  by  him 
in  his  own  name,  upon  the  credit  of 
which  the  services  were  rendered,  or 
else  sonie  subsequent  act  on  his  part 
from  which  it  appears  that  he  expected 
to  pay  for  the  services.  The  circum- 
stances which  were  held  to  import  lia- 
bility on  the  master's  part,  and  the 
extent  to  which  the  court  intended  to 
go  in  imposing  such  liability,  will  be 
apparent  from  the  following  passage 
from  its  opinion:  "The  employment 
cr  request  to  attend  upon  the  patient 
was  made  and  often  repeated  by  the 
defendant,  in  person.  Complaints  of 
the  inefficient  practice  of  one  of  the 
plaintiffs,  and  an  exchange  for  the 
other,  like  a  man  acting  in  his  own 
business,  and  at  last  a  virtual  admis- 
sion that  it  was  his  expectation  to  pay, 
by  calling  for  the  bill  to  lay  before 
the  town,  *to  see  if  they  would  not  as- 
sist him,'  this  appears  like  an  original 
employment  by  the  defendant;  and  the 
plaintiffs  making  the  charges  directly 
against  him  is  evidence  that  they  so 
understood  it.  If  these  facts  were 
such  as  it  would  have  been  proper,  in 
action  of  assumpsit,  to  have  left  to  the' 
jury,  then  they  were  sufficient  for  the 
auditors  to  act  upon.  The  other  cir- 
cumstances in  the  case,  that  the  patient 
bad  been  brought  up  by  the  defendant, 
and  although  she  had  been  three  years 
out  of  her  time,  yet  continued  most 
of  the  time  in  his  family,  and  'in  his 
employ,,  without  contract  or  account- 
ing,' renders  ii  not  improbable  that  he 
was  willing  to  render  her  all  needful 
aid  in  time  of  sickness,  and  that  his  in- 
tention was  really  such  as  his  conduct 
naturally  indicated.     .     .     .     We  do 


not   mean   by   this   determination  to 
intimate  that  a  man  who,  by  himself 
or  another,  happens  to  go  for  a  doctor 
to  attend  a  hired  man,  or  maid,  or 
sister,  or  friend  in  his  house,   is  of 
course  liable  to  pay  the  bill.    In  many, 
and  perhaps  most,  of  these  cases,  the 
person  going  or  sending  might  be  re- 
garded as  a  mere  medium  of  intelli- 
gence that  a  physician  was  wanted; 
but  where  the  proof  in  the  case  is  suf- 
ficient, as  we  think  it  was  in  this  case, 
to  authorize  the  triers  to  find  that  the 
defendant    intended,    and    gave    the 
plaintiffs  so  to  understand,  that  he  was 
himself  the  employer,  then  the  origi- 
nal credit  was  given  to  him;  then  he  is 
liable   upon   general   principles,  and, 
it  not  being  the  debt  of  anotHer,  is 
not  affected  by  the  Statute  of  Frauds." 

It  will  be  seen  that  in  the  reported 
case   (Cary  v.  Davis,  ante,  904)  the 
plaintiff  alleged  in  his  petition  that 
while  in  the  employment  of  the  de- 
fendants as  a  farm  laborer  excavating 
a  gravel  pit  he  became  overheated  a^d 
fainted,  and  on  resuming  work  he  suf- 
fered a  second  attack,  and  while  in 
that  condition  the  defendants  caused 
him  to  be  laid  in  a  wagon  near  hy  f^^ 
left  in  an  even  more  exposed  condition, 
unattended  for  four  hours,  until    with 
great  difficulty  he  made  his  way  h^roe; 
and  that  he  charged  the  defendant 
with  negligence  in  failing  to  giv^e  hini 
reasonable  care  in  his  sick  and    lielp- 
less  condition  and  in  aggravating?  ^^^ 
suffering  by  placing  him  in  the  v^^i^^ 
exposed  to  the  sun  and  weather.       -A.nd 
it  is  held  that  the  petition  wad    ^^^ 
demurrable,  although  the  court  a<ii»i^s 
that  it  is  the  general  rule  that;    ^'^^ 
master  is  under  no  legal  duty  to    ^*^® 
for  a  sick  or  injured  servant  for  ^^^^?? 
illness  he  is  not  at  fault.    There  v^ouW 
seem  to  be  no  substantial  reasox^    ^^J 
placing  the   decision   on   the  gt"<^^!? 
that  the  servant,  after  he  becairx^  " ; 
was  put  in  a  more  exposed  posits  *^''^' 
therefore  the  case  really  rests    *^^?i« 
the  ground  that  the  master  is  le/*'^  ^ 
bound  to  care  for  his  sick  servara 

It  may  be  noted  that  in  Evar»  ^, 
Collier  (1887)  79  Ga.  315,  4  S.  E,  ^^'^ 
the  plaintiff  alleged  that  when  he  '^\q 
some  four  years  of  age,  he  got  ^^q\ 
the  possession  and  under  the  con*'"'^ 
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of  a  woman ;  that  she  claimed  he  was 
bound  to  her  in  some  way;  that  she 
icept  him  and  worked  him  until  he  was 
about  sixteen  years  of  age,  when  she 
turned  him  over  to  her  brother,  the 
defendant;  that  he  worked  for  him  on 
his  farm;  that  while  he  was  working 
for  the  woman  she  worked  him  very 
hard,  making  him  carry  heavy  cans 
cf  milk  some  4  miles  from  where  she 
lived,  and  that  in  consequence  his 
legs  became  crooked  by  the  turning  ii^ 
of  his  knees;  and  that  after  she  turned 
him  over  to  the  defendant  he  con- 
tinued to  work  him  upon  his  farm,  and 
that  he  became  still  more  knock-kneed 
than  he  was  before;  that  he  applied 
to  an  eminent  surgeon  in  the  city  of 
Atlanta,  who  promised  to  cure  him  of 
the  crookedness  of  his  legs  if  the  de- 
fendant would  pay  for  the  apparatus 
necessary  to  straighten  them ;  that  he 
applied  to  the  defendant  to  pay  for 
the  apparatus,  which  cost  some  $25, 
but  he  refused,  and  still  continued  to 
work  him.  The  court  said,  in  sustain- 
ing a  demurrer  to  the  declaration: 
"This  count  in  the  declaration  does 
not  allege  that  Collier  [the  defendant] 
was  receiving  his  services  without 
compensation.  Probably  if  there  had 
been  such  an  allegation,  that  count 
would  have  been  good;  but  we  are  left 


to  infer  that  he  did  receive  compensa- 
tion from  Collier  for  his  services ;  and 
if  he  did,  we  cannot  very  well  see  how 
Collier  was  bound  to  furnish  him  sur- 
gical aid  in  having  his  legs  straight- 
ened ;  nor,  having  failed  to  do  so,  how 
he  can  be  liable  to  him  for  damages. 
But  it  is  insisted  that  Collier  stood 
in  loco  parentis  to  him.  If  Collier  had 
been  his  parent,  there  would  have 
been  no  right  of  action  on  the  part  of 
the  son  against  the  father  for  not 
furnishing  surgical  aid  in  having  the 
son's  legs  straightened  after  the  son 
had  become  of  age.  But  if  Collier  took 
this  man  when  he  was  a  boy,  received 
all  his  services  and  paid  him  nothing, 
then  he  would  have  been  under  legal 
obligation  to  furnish  him  surgical  aid, 
probably  to  the  extent  of  having  his 
legs  straightened  if  they  could  be 
straightened."- 

The  case  of  Terre  Haute  &  I.  R.  Co. 
V.  McMurray  (1884)  98  Ind.  358,  49 
Am.  Rep,  752,  quoted  from  in  the  re- 
ported case  (Cary  v.  Davis,  ante, 
904),  involved  the  authority  of  a  con- 
ductor to  employ  a  surgeon  to  attend 
a  brakeman  who  had  been  injured  in 
the  discharge  of  his  duty,  and  thus  is 
beyond  the  scope  of  the  annotation. 

B.  B.  B. 


0.  C.  McGILVRA  et  al.,  Appts., 

V. 

SEATTLE  SCHOOL  DISTRICT  NO.  1,  of  King  County,  et  al.,  Respts. 

Washington  Supreme  Court   (Vept.  No,  1)^- January  4,  .1921. 

(—  Wash.  — ,  194  Pac.  817.) 

School  —  power  to  maintain  health  clinic. 

A  school  district  cannot,  at  the  expense  of  taxpayers,  equip  rooms  in  a 
school  building  for  the  performance  of  surgical  and  dental  operations  upon 
children  who  are  not  able  to  pay  for  them,  and  employ  the  necessary 
physicians,  dentists,  and  nurses  to  care  for  the  children,  under  statutory, 
authority  to  exclude  persons  exposed  to  contagious  diseases  from  the 
schools,  and  employ  a  medical  inspector  to  decide  all  questions  of  sanita- 
tion and  health  affecting  the  safety  and  welfare  of  the  schools,  and  make 
periodical  inspection  of  the  schools. 

ISee  note  on  this  question  beginning  on  page  922.] 

12  A.L.R.— 58. 
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Appeal  by  plaintiffs  from  a  judsrment  of  the  Superior  Court  for  King 
County  (Hall,  J.)  in  favor  of  defendants  in  an  action  brought  to  enjoin 
them  from  maintaining  a  so-called  school  clinic  under  the  guise  of  schod 
inspection.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edward  Judd  for  appellants.  ers  brought  in  by  the  police.       Dr. 

Mr.  Henry  W.  Pennock  for  respond-  Brown,  upon  investigating  the  clin- 
ic, found  that  certain  school  children 
were  there  brought  into  direct;  con- 
tact with  prostitutes,  criminals,  and 
«ther  undesirable  citizens.  He  called 
n  several  local  physicians,  inform- 
ing them  of  the  injury  being  done 
these  children  at  the  city  c^nic, 
whereupon  a  number  of  physicians 
specialists  held  a  meeting  at  i^hich 
it  was  suggested  that  a  clinic  for 
the  treatment  of  school  children,  of 
parents  unable  to  pay  for  regidox 
professional  services,  he  established 
in  some  building  owned  by  the 
school  district. 

"A    number    of   physicians     and 
dentists  then  volunteered  to  furnish 
their  services  free  to  maintain  such 
a  clinic,  and  this  number  was  tlie^ 
after  increased  to  a  staff  of  twei^'*^" 


ents. 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs,  McGilvra  and  oth- 
ers, residents  and  taxpayers  of 
Seattle  school  district  No.  1,  of  King 
county,  suing  for  themselves  and  in 
behalf  of  all  others  similarly  situ- 
ated, commenced  this  action  in  the 
superior  court  for  that  county,  seek- 
ing an  injunction  to  restrain  the 
school  district  and  its  officers  from 
maintaining  in  one  of  its  school 
buildings,  and  expending  funds  of 
the  school  district  for'  the  mainte- 
nance therein  of,  a  so-called  "clinic," 
which,  as  we  proceed,  we  think  it 
will  appear  would  be  more  properly 
designated  as  a  "hospital,"  for  the 
medical,  surgical,  and  dental  treat- 
ment of  the  physical  ailments  of 
pupils  of  the  schools  of  the  district, 
whose  parents  or  guardians  are 
financially  unable  to  furnish  such 
treatment.  Trial  in  the  superior 
court  upon  the  merits  resulted  in 
findings  and  judgment  denying  the 
relief  prayed  for,  from  which  the 
plaintiffs  have  appealed  to  this 
court. 

The  controlling  facts  of  this  case 
are  all  embodied  in  the  findings  of 
fact  made  by  the  trial  court,  the 
truth  of  the  facts  so  appearing  not 
being  challenged  in  any  respect. 
The  findings  read,  in  part,  as  fol- 
lows: 

"On  the  1st  day  of  April,  1914,- 
the  defendant  Seattle  school  district 
No.  1  appointed  Dr.  Ira  C.  Brown, 
a  practising  physician,  as  school  dis- 
trict medical  inspector.  Prior  to. 
that  date  school  medical  inspection 
had  been  done  by  the  health  depart^ 
ment  of  the  city  of  Seattle.    .    .    • 

"The  city  at  that  time  was  main- 
taining a  general  clinic  at  the  police 
station  for  the  treatment  of  all 
classes  of  indigent  persons  and  oth- 


SIX.     ... 

"Immediately  after  the  ^VVOiJlt 
ment  of  Dr.  Brown  as  medical  i^ 
spector,  the  school  district  fitted  uj 
certain  rooms  in  an  old  building 
which  had  been  formerly  occupied 
by  the  administrative  officers  of  the 
district,  but  which  had  been  aban- 
doned for  new  quarters  in  the  Cen- 
tral Building  several  months  prior 
to  Dr.  Brown's  appointment.  At 
first,  provision  was  made  in  this 
building  only  for  inspection,  of  chil- 
dren, but  after  the  meeting  of  the 
physicians  at  which  the  school  clinic 
was  suggested,  the  school  district 
made  alterations  in  three  vacant 
rooms  in  the  half-^tory  attic  imme- 
diately af>ove  the  qtuirters  of  the 
medical  inspector,  thereby  making 
them  suitable  for  examination  of 
children  and  performing  operor- 
tions.  At  the  same  time  there  was 
partitioned  off  from  the  main  wait' 
ing  room  on  the  first  floor,  a  room 
where  two  dental  chairs  and  eqidp- 
ment  were  installed. 

"Dr.  Brown  started  to  work  in 
the  above  quarters  with  six  grsdu- 
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ate  nurse's  as  deputies.  The  num- 
ber of  deputies  was  increased  from 
year  to  year  to  meet  the  growing 
demands  until  the  number  so  en- 
gaged is  now  twenty-four.    •    .    • 

"The  nurse  deputies  are  assigned 
to  various  schools  in  the  district* 
and  are  required  to  examine  each 
child  at  least  once  a  year  for  the 
purpose  of  determining  whether 
such  child  has  any  physical  or  men- 
tal  defect  interfering  with  his  or 
her  school  work,  and  to  exclude 
from  attendance  all  children  suffer- 
ing:  from  contagious  and  infectious 
diseases.  The  several  nurses  are  re- 
quired to  report  promptly  to  the 
medical  inspector,  who  in  turn  re- 
ports to  the  school  board  and  board 
of  public  health.  When  children  are 
found  with  physical  defects  which 
can  he  remedied,  the  parents  of  such 
children  are  notified  of  the  condi- 
tions found  by  the  nurses,  and  are 
advised  to  consult  the  family  physi- 
cian in  relation  thereto.  Upon  the 
failure  of  the  parents  to  take  any 
steps  to  relieve  the  children,  a  nurse 
visits  the  home  of  each  child  to  as- 
certain the  reason  why  the  parents 
have  taken  no  action.  //  the  nurse 
finds  upon  careful  investigation  that 
the  pareifits  are  unable  to  pay  the 
expense  of  treatment  by  a  regular 
physician,  such  fa^t  is  reported  in 
writing  to  the  medical  inspector, 
and  at' the  same  time  a  card  is  issued 
hy  the  nurse  to  the  parents,  offering 
the  privileges  of  the  school  clinic 
where  the  child  or  children  may  be 
thtrroughly  examined  and  treated,  if 
necessary,  by  the  physician  special^ 
ists  above  mentioned.    .    •    • 

"Parents  able  and  willing  to  pay 
small  sums  are  asked  to  contribute 
such  sums  as  they  are  able  to  con- 
tribute to  the  maintenance  fund 
used  to  defray  the  cost  of  materials 
and  the  services  rendered  by  a 
nurse.  Some  parents  pay  more  than 
the  cost  of  rendering  the  service  to 
their  particular  children.    .    .    . 

**When  the  clinic  opened,  and  for 
some  time  thereafter,  the  dental  de- 
partment was  operated  by  volunteer 
dentists,  but  it  was  found  imprac- 
ticable to  run  this  department  with- 


i»4  Pao.  8X7.) 

out  the  services  of  paid  dentists.  In 
the  first  place  a  dentist  was  required 
for  the  Boys'  Parental  School,  also 
for  the  Girls'  Parental  School,  and 
this  required  more  time  than  any 
volunteer  dentist  would  give.  In 
the  second  place,  it  was  found  that 
a  thorough  examination  of  teeth 
could  not  be  made  in  the  schools, 
and  that  a  dental  equipment  was  re- 
quired for  the  purpose.  A  graduate 
dentist  was  therefore  appointed  as 
depuly  medical  inspector,  and  a  sec- 
ond dentist  was  later  added  to  the 
staff  to  examine  the  teeth  of  all 
school  children  sent  to  the  clinic  for 
that  purpose,  and  to  treat  the  teeth 
of  such  children  as  had  been  given 
clinic  cards.    •    •    • 

"Approximately  one  half  of  the 
time  of  the  two  dentist  deputy  in< 
spectors  has  been  employed  in  the 
inspection  of  teeth,  the  remainder 
of  the  time  of  the  dentists  being  em- 
ployed in  dental  operations  upon 
school  children,  a  part  of  which 
time  was  spent  in  the  Boys'  Paren- 
tal School  and  the  Girls'  Parental 
School.  A  nursfi  is  assigned  to  the 
dental  department,  who  gives  sub- 
stantially  all  her  time  to  the  dentists 
inspecting  and  treating  the  chil- 
dren. The  combined  salaries  of  the 
two  dentists  and  the  dental  nurse 
amount  to  $U90  per  month.  For  the 
last  school  year  the  surgical  opera- 
tions and  medical  treatment  in  the 
school  clinic  (aside  from  the  den- 
tistry department)  was  more  than 
self-sustaining;  including  the  den- 
tistry  department,  there  was  a  defi- 
cit of  approximately  $2,000,  due 
entirely  to  the  dental  operations 
perfornied  in  the  clinic.    ... 

"The  number  of  operations  and 
treatments  in  the  said  school  clinic 
for  tiie  years  1915  to  1919,  inclu- 
sive, are  as  follows:    •    .    •    1919, 

t/,Ot/«/.  •  a  • 

"The  clinic  has,  ever  since  its  es- 
tablishment, performed  dental  and 
surgical  operations  and  treated  chil- 
dren during  vacation  months,  as 
well  as  during  regular  school  ses- 
sion.   •     .    • 

"The  rules  under  which  the  said 
school  clinic  was  generally  operated. 
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from  May  20,  1914,  to  July,  1919, 
were  as  follows: 

"1.  The  clinic  shall  be  open  every 
day  in  the  year  at  such  hours  as  will 
meet  the  requirements  of  the  serv- 
ice, for  diagnosing  and  treaUng 
school  children  who  are  unable  to 
secure  proper  medical  attention  oth- 
erwise.    .    .    . 

"6.  It  is .  expected  that  the  clinic 
will  be  self-supporting,  but  to  pro- 
vide for  emergencies  an  amount  not 
to  exceed  $50  per  month  will  be  al- 
lowed." 

We  have  italicized  certain  por- 
tions of  these  quotations  from  the 
court's  findings,  which  we  regard  as 
worthy  of  particular  notice.  There 
also  appears  in  the  findings  an  item- 
ized statement  of  receipts  and  ex- 
penditures, which  seems  to  indicate 
that  the  total  deficiency  has  been 
much  greater  than  the  $2,000  men- 
tioned in  connection  with  the  den- 
tistry department ;  also,  that  the  use 
of  the  rooms  of  the  school  buildings 
is  not  only  being  furnished  free  of 
rent,  but  that  the  rooms  were 
equipped  with  furniture  and  appli- 
ances for  the  rendering  of  medical, 
surgical,  and  dental  services  to  the 
pupils — all  at  the  expense  of  the  dis- 
trict. The  amount  of  the  value  of 
the  use  of  the  rooms,  and  the 
amount  of  expense  incurred  by  the 
district  in  maintaining  the  clinic, 
do  not  appear  in  the  court's  find- 
ings with  any  degree  of  accuracy; 
but  it  is  plain  from  the  findings, 
taken  as  a  whole,  that  the  officers  of 
the  district  are  incurring  expenses 
and  expending  its  funds  in  the 
maintenance  of  the  clinic,  in  an 
amount  substantially  in  excess  of 
that  required  in  the  furnishing  of 
medical,  surgical,  and  dental  treat- 
ment as  is  necessary  to  be  furnished 
to  the  pupils  of  the  district's  paren- 
tal schools,  which  necessary  expend- 
itures we  leave  entirely  out  of  con- 
sideration in  our  present  inquiry, 
because  the  question  of  the  power 
of  the  district  to  make  such  expend- 
itures is  not  here  in  question.  It 
may  be  noted  that  parental  schools 
are  maintained  under  §  8605,  Rem. 
,  &  Bal.  Code,  and  following,  for  the 


care  and  custody  of  pupils  commit- 
ted thereto  by  due  process  of  law, 
which  in  effect  removes  them  from 
the  care  and  custody  of  their  par- 
ents or  guardians.  To  summarise, 
we  have  the  fact  that  the  officers  of 
the  school  district  are  maintaining 
in  one  of  its  buildings  a  so-called 
^'clinic,"  equipped  with  appliances 
for  rendering  of  medical,  surgical, 
and  dental  services  in  the  treatment 
of  the  physical  ailments  of  pupils  of 
the  schools,  at  the  expense  of  the 
district,  in  substantial  excess  of  that 
necessary  for  the  rendering  of  such 
services  and  treatment  to  pupils  of 
the  district's  parental  schools,  and 
that  they  propose  continuing  so  to 
do. 

The  question  to  be  here  answered 
is :  Have  the  school  district  and  its 
officers  legal  authority  for  so  fur- 
nishing the  use  of  and  equipping 
rooms  in  its  buildings,  and  the 
maintenance  therein  of  such  clinic, 
by  the  expenditure  of  the  taxpayers' 
funds  collected  and  placed  at  their 
disposal,  for  the  sole  purpose  of 
maintaining  the  public  schools  of 
the  district?  At  the  outset  let  us 
be  reminded  in  the  language  of 
Judge  Dillon,  in  his  work  on  Munic- 
ipal Corporations,  quoted  with  ap- 
proval by  this  court  in  State  ex  rel. 
Winsor  v.  Ballard,  10  Wash.  4,  37 
Pac.  761,  that  "it  is  a  general  and 
undisputed  proposition  of  law  that 
a  municipal  corporation  possesses 
and  can  exercise  the  following  pow- 
ers, and  no  others:  First,  those 
granted  in  express  words;  second, 
those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  express- 
ly granted ;  third,  those  essential  to 
the  declared  objects  and  purposes  of 
the  corporation — ^not  simply  con- 
venient, but  indispensable.  Any 
fair  or  reasonable  doubt  concerning 
the  existence  of  power  is  resolved 
by  the  courts  against  the  corpora- 
tion, and  the  power  is  denied." 

This  view  of  the  law  is  of  added 
weight  when  applied  to  school  dis- 
tricts, because  they  are  municipal 
corporations  with  powers  of  a  much 
more  limited  character  than  are 
cities,  or  towns,  or  even  than  coun- 
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ties.  Howard  v.  Tacoma  School 
Dist.  88  Wash.  167,  152  Pac.  1004, 
Ann.  Cas.  1917D,  792 ;  24  R.  C.  L. 
564. 

The  whole  of  the  law  as  found  in 
our  school  statutes,  which  we  re- 
gard as  lending  any  support  what- 
ever to  the  view  that  the  school  dis- 
trict and  its  officers  possess  the  pow- 
ers which  the  officers  of  the  district 
are  assuming,  and  threatening  to 
continue  to  exercise,  is  the  follow- 
ing : 

"No  teacher,  pupil  or  janitor 
shall  be  permitted  to  attend  school 
from  any  house  in  which  smallpox, 
varioloid,  scarlet  fever,  diphtheria 
or  any  other  contagious  or  infec- 
tious diseases  are  prevalent.  No 
teacher,  pupil  or  janitor  shall  be 
permitted  to  return  to  school  from 
any  house  where  the  above-men- 
tioned diseases,  or  any  form  of 
them,  have  prevailed,  until  three 
weeks  shall  have  elapsed  from  the 
beginning  of  convalescencie  of  the 
patient,  or  upon  the  certificate  of  a 
registered  physician  in  good  stand- 
ing that  there  is  no  danger  of  con- 
tagion. In  case  of  whooping  cough, 
chickenpox  and  measles,  certified  by 
a  physician  to  be  not  of  a  malignant 
character,  this  rule  shall  not  apply 
to  teachers,  pupils  or  janitors  who 
have  had  the  diseases  and  have  en- 
tirely recovered  from  them :  '  Pro- 
vided, that  no  pupil,  teacher  or  jan- 
itor can  attend  school  or  be  em- 
ployed who  is  afflicted  with  the  pul- 
monary tuberculosis."  Rem.  &  Bal. 
Code,  I  4410. 

"Thirteenth:  To  appoint  a  prac- 
tising physician,  resident  of  the 
school  district,  who  shall  be  known 
as  the  school  district  medical  inspec- 
tor, and  whose  duty  it  shall  be  to 
decide  for  the  board  of  directors  all 
questions  of  sanitation  and  health 
affecting  the  safety  and  welfare  of 
the  public  schools  of  the  district ;  he 
or  authorized  deputies  shall  •  make 
monthly  inspections  of  each  school 
in  the  district  and  jeport  the  condi- 
tion of  the  same  to  the  board  of  edu- 
cation and  board  of  health:  Pro- 
vided, however,  that  children  shall 
not  be  required  to  submit  to  vacci- 


nation against  the  will  of  their  par- 
ents or  guardian."  'Chapter  90,  § 
9,  Laws  1919,  amending  §  4509, 
Rem.  &  Bal.  Code. 

We  are  quite,  unable  to  find  in 
these  statutory  provisions  any  pow- 
er given  to  the  school  district  offi- 
cers, other  than  the  «  ,.    , 

^^M.^f  w^*^A    t/<«M«A   VKA\,    School— powe» 
power    to    cause    m-    to  maintain 

spection      of      the  '*••**'*  ^""*^- 

buildings  and  premises  of  the  dis- 
trict to  be  made  with  a  view  to  mak- 
ing them  sanitary  and  healthful, 
and  to  cause  inspection  of  persons 
with  a  view  to  the  exclusion  from 
the  school  premises  of  all  persons 
afflicted  with  contagious  diseases,  to 
the  end  that  such  diseases  shall  not 
obtain  a  foothold  among  the  pupils 
and  other  persons  whose  duties  re- 
quire them  to  be  upon  the  school 
premises. 

Counsel  for  the  school  district  of- 
ficers call  our  attention  to,  and  rely 
upon,  our  decision  in  State  ex  rel. 
School  Dist.  V.  Superior  Ct.  69 
Wash.  189, 124  Pac.  484,  and  Soren- 
son  V.  Perkins  &  Co.  72  Wash.  16, 
129  Pac.  577,  commonly  known  as 
the  "playground"  and  "gymnasium" 
cases,  wherein  it  was  held  that  a 
school  district  has  the  power  to  ac- 
quire, by  expenditure  of  the  funds 
of  the  district,  additional  land  for 
playgrounds  for  the  pupils,  and  also 
at  the  expense  of  the  district  to  con- 
struct and  equip  gymnasiums.  We 
do  not  think  these  cases  are  of  any 
controUinjg  force  touching  the  pres- 
ent inquiry.  Playgrounds  in  con- 
nection with  public  schools  have  for 
generations  been  so  common  that  it 
must  be  presumed  that  the  legisla- 
ture, by  giving  the  general  power 
to  maintain  public  schools,  inciden- 
tally intended  to  also  give  the  au- 
thority to  provide  such  playgrounds 
in  connection  therev/ith;  and,  while 
gymnasiums  in  connection  with 
public  schools  have  not  been  so  com- 
mon, the  work  and  exercise  of  the 
students  carried  on  therein  is  man- 
ifestly so  intimately  connected  with 
the  education  of  the  pupil  as  to  war- 
rant the  assumption  that  the  legis- 
lature intended  the  school  districts 
and  their  officers  to  possess  the  pow- 
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er  of  providing  the  same  as  a  proper 
public  school  ^equipment.  The  ren- 
dering of  medical,  surgical,  and 
dental  services  to-  the  pupils,  how- 
ever, is,  and  always  has  been,  we 
think,  so  foreign  to  the  powers  to 
be  exercised  by  a  school  district,  or 
its  officers,  that  such  power  cannot 
foe  held  to  exist,  in  the  absence  of. 
express  legislative  language  so  pro- 
viding. 

When  we  look  to  the  powers  of 
the  school  district  and  its  officers 
specifically  enumerated  in  our 
School  Code,  it  becomes,  we  think, 
even  more  apparent  that  there  is 
not  in  our  statutes  any  legislative 
intent,  expressed  even  inferentially, 
to  confer  upon  the  school  districts 
this  power.  Among  the  twenty-two 
specifically  enumerated  powers  in 
the  statute,  we  note  the  following : 

"Tenth.  To  authorize  the  school- 
room to  be  used  for  summer  or 
night  schools,  or  for  public,  literary, 
scientific,  religipus,  political,  me- 
chanical and  agricultural  meet- 
ings.   .    .    . 

"Eleventh.  To  provide  and  pay 
for  transportation  of  children  to 
and  from  school  when  in  their  judg- 
ment the  best  interests  of  their 
district  will  be  subserved  there- 
by.   .    .    ." 

Rem.*&  Bal.  Code,  §  4481. 

"Tenth.  To  provide  free  text- 
books and  supplies  for  all  children 
attending  school,  when  so  ordered 
by  a  vote  of  the  electors;  or,  if  free 
textbooks  are  not  voted  by  the  elec- 
tors, to  provide  books  for  children 
of  indigent  parents,  on  the  written 
'statement  of  the  city  superintendent 
that  the  parents  of  such  children 
are  not  able  to  purchase  them." 
Rem.  &  Bal.  Code,  §  4509. 

The  specific  legislative  enumera- 
tion of  these  powers,  which  it  seems* 
could  with  much  sounder  reason  be 
considered  as  implied'  powers,  in 
the  absence  of  express  language  in 
the  statute,  than  the  claimed  powers 
here  in  question,  argues,  in  the  light 
of  well-settled  rules  of  statutory 
construction,    that    the    legislature 


has  not  intended  that  there  should 
be  an  exercise  of  such  claimed  pow- 
ers. We  see  no  argument  lending 
any  substantial  support,  in  a  legal 
way,  to  the  view  that  a  school  dis- 
trict and  its  officers  possess  the  pow- 
ers they  are  seeking  to  exercise  and 
threatening  to  continue  to  exercise. 
There  is  much  in  the  argument  of 
counsel  for  the  school  officers  which 
might  be  considered  as  lending  sup- 
port to  the  view  that  such  powers 
ought  to  be  possessed  by  the  school 
district  and  its  officers,  and  it  is 
probable  that  counsel  has  many 
well-meaning  people  upon  his  side 
of  that  question.  The  legislature 
may  give  heed  to  such  arguments, 
but  the  courts  cannot  do  so. 

The  judgment  of  the  trial  court  is 
reversed,  and  the  case  remanded  to 
that  court,  with  directions  to  ren-  ' 
der  a  judgment  enjoining  the  school 
district  and  its  officers  from  fur- 
nishing or  equipping  upon  the  school 
premised,  or  elsewhere,  appliances 
for  the  medical,  surgical,  or  dental 
treatment  of  the  physical  ailments 
of  the  pupils,  of  the  schools  at  the 
expense  of  the  district,  and  from 
employing  physicians,  dentists,  or 
nurses  for  the  rendering  of  such 
medical,  surgical,  or  dental  treat- 
ment; it  being  understood,  however, 
that  such  injunction  shall  not  re- 
strain the  school  district  or  its  of- 
ficers from  the  doing  of  these  things 
at  the  expense  of  the  district  in  con- 
nection with,  and  as  may  be  neces- 
sary in,  the  maintenance  of  the 
parental  schools  of  the  district  and 
the  proper  care  of  the  pupils  com- 
mitted to  such  schools. 

Holcomb,  Ch.  J.,  and  Mackintosh 
and  Bridges,  JJ.,  concur. 

NOTE. 


The  power  of  school  authorities  to 
employ  physicians,  nurses,  oculists, 
and  dentists  is  considered  in  the  anno- 
tation following'  Hallett  v.  Post 
Printing  &  Pub.  Co.  post,  922. 
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LUCIUS  F.  HALLETT  et  al.,  as  President,  etc.,  of  School  District  No.  1, 

in  the  City  and  County  of  Denver,  Plffs.  in  Err., 


V. 


POST  PRINTING  &  PUBLISHING  COMPANY,  a  Taxpayer,  on  Behalf 

of  Itself  and  Others. 


Colorado  Supreme  Courts  May  S,  1920. 
^  (—  Colo.  — ,  192  Pac.  658.) 


School  —  employment  of  doctors,  dentists,  and  nurses. 

1.  Professional  medical  men,  dentists,  and  nurses  may  be  employed  by 
a  school  board  to  determine  the  physical  requirements  of  pupils,  and  advise 
as  to  methods  of  physical  education. 

[See  note  on  this  question  beginning  on  page  922.] 


^  power  to  employ  health  inspector. 

2.  A  school  board  havinfir  power  to 
exclude  from  the  school  pupils  who 
do  not  meet  reasonable  health  re- 
quirements has  power  to  employ  ex- 
perts to  advise  as  to  the  requirements 
necessary,  and  to  inspect  the  pupils 
to  determine  whether  or  not  they  meet 
the  requirements. 

—  power  to  provide  phsrsical  edaca- 
tion. 

3.  A  school  board  may  provide  for 
the  physical  as  well  as  the  mental 
education  of  the  pupils. 


—  health  inspectors  as  teachers. 

4.  Persons  employed  by  a  school 
board  to  inspect  pupils  and  direct 
what  is  to  be  done  for  their  physical 
education  are  teachers,  within  the 
meaniner  of  a  statute  authorizing  the 
employment  of  teachers. 

—  effect  of  statutory  provision. 

5.  A  statute  providing  for  the  in- 
spection of  the  sight,  hearing,  and 
breathing  of  public  school  pupils  by 
teachers  does  not  preclude  the  school 
board  from  providing  adequate  health 
inspection  by  experts. 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (Moore, 
J.)  to  review  a  judgment  granting  an  injunction  restraining  defendants 
from  issuing  warrants  for  the  maintenance  of  the  "school  health  inspection 
department,*'  alleged  to  have  been  established  and  maintained '  by  them 
beyond  their  lawful  powers.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  H.  Gabbert,  F.  W.     State  ex  rel.  Milhoof  v.  Board  of  Ed- 


Sanbom,  and  Herbert  M.  Munroe,  for 

plaintiffs  in  error: 

The  management  of  schools  is  vest- 
ed in  the  school  board,  and  not  in  the 
courts,  and  such  management  will  not 
be  interfered  with  unless  it  clearly 
appears  the  board  has  exceeded  its 
powers. 

State  ex  rel.  Andrew  v.  Webber,  108 
Ind.  31,  58  Am.  Rep.  30,  8  N.  E.  708; 
Wilson  V.  Board  of  Education,  233  111. 
464,  15  L.R.A.(N.S.)  1136,  84  N.  E. 
697.  13  Ann.  Cas.  330;  State  ex;  rel. 
Dresser  v.  School  Dist.  135  Wis.  619, 
16  L.R.A.(N.S.)  730,  128  Am.  St.  Rep. 
1050.  116  N.  W.  232;  Kinzer  v.  Inde- 
pendent School  Dist.  (Kinzer  v. 
Toms)  129  Iowa,  441,  3  L.R.A.(N.S.) 
496,  105  N.  W.  686,  6  Ann.  Cas.  996; 


ucation,  76  Ohio  St.  297,  18  N.  E.  568, 
10  Ann.  Cas.  879;  Board  of  Education 
V.  Welch,  51  Kan.  792,  33  Pac.  654. 

The  school  board  is  vested  with  full 
authority  expressly  conferred  by  stat- 
ute, and  has  the  implied  power  to 
create  and  maintain  a  department  of 
school   health   inspection. 

Hodgkins  v.  Rockport,  105  Mass. 
475;  Sewell  v.  Board  of  Education,  29 
Ohio  St.  89;  Gregg  v.  Little  Rock 
Chamber  of  Commerce,  120  Ark.  426, 
L.R.A.1916B,  1006,  179  S.  W.  658,  Ann. 
Cas.  1917C,  784;  Fertich  v.  Michener, 
111  Ind.  472,  60  Am.  Rep.  709,  11  N.  E. 
605;  Board  of  Education  v.  Welch,  51 
Kan.  792,  33  Pac.  654;  People  ex  rel. 
Pratt  V.  Wheaton  College,  40  111.  186; 
Re  Rebenack,  62  Mo.  App.  8. 
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The  school  district  of  the  city  and 
county  of  Denver  is  a  municipal  cor- 
poration, and  the  board  of  the  district 
has  the  authority  to  adopt  rules  and 
regulations  for  the  government  of  the 
schools  of  such  district. 

Florman  v.  School  Dist.  6  Colo.  App. 
319,  40  Pac.  469;  Cooke  v.  School  Dist. 
32  Colo.  462,  21  Pac.  496,  719;  Board 
of  Education  v.  Welch,  51  Kan.  792,  33 
Pac.  654;  Landis  v.  Ashworth,  57  N. 
J.  L.  509,  31  Atl.  1017;  School  Dist.  v. 
Zediker,  4  Okla.  599,  47  Pac.  482; 
Board  of  Education  v.  Sinton,  41  Ohio 
St.  504;  People  ex  rel.  Tibbals  v.  Port 
Huron,  39  Mich.  635;  Maxon  v.  School 
Dist.  5  Wash.  142,  31  Pac.  462,  32  Pac. 
110;  State  ex  rel.  School  Dist.  v. 
Grimes,  7  Wash.  270,  34  Pac.  836; 
Public  Instruction  Comrs.  v.  Fell,  52 
N.  J.  Eq.  689,  29  Atl.  816;  Fertich  v. 
Michener,  111  Ind.  472,  60  Am.  Rep. 
709,  11  N.  E.  605;  19  R.  C.  L.  p.  770, 
§  75;  Hayward  v.  Red  Cliff,  20  Colo. 
33,  36  Pac.  795;  Durango  v.  Reins- 
berg,  16  Colo.  327,  26  Pac.  820; 
Phillips  V.  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230,  34  Pac.  902;  Re 
Viemeister,  179  N.  Y.  235,  70  L.R.A. 
796,  103  Am.  St.  Rep.  859,  72  N.  E. 
97,  1  Ann.  Cas.  334;  Kinzer  v.  Inde- 
pendent School  Dist.  (Kinzer  v. 
Toms)  129  Iowa,  441,  3  L.R.A.(N.S.) 
496,  105  N.  W.  686,  6  Ann.  Cas.  996; 
Burdick  v.  Babcock,  31  Iowa,  562; 
State  ex  rel.  Stoltenburg  v.  Brown, 
112  Minn.  370,  128  N.  W.  294. 

Rules  and  regulations  of  school 
boards  have  been  upheld,  without  ex- 
press graht  of  authority  to  adopt  such 
rules  and  regulations. 

Kinzer  v.  Independent  School  Dist. 
(Kinzer  v.  Toms)  129  Iowa,  441,  3 
L.R.A.(N.S.)  496,  105  N.  W.  686,  6 
Ann.  Cas.  996;  Wilson  v.  Board  of 
Education,  233  111.  464,  15  L.R.A. 
(N.S.)  1136,  84  N.  E.  697,  13  Ann.  Cas. 
330;  Hutchins  v.  Durham,  137  N.  C. 
68,  49  S.  E.  46,  2  Ann.  Cas.  340;  Fer- 
tich V.  Michener,  111  Ind.  472,  60  Am. 
Rep.  719,  11  N.  E.  605. 

The  presumption  is  in  favor  of  the 
reasonableness  and  propriety  of  the 
action  of  the  board;  hence  the  burden 
.  is  on  the  party  assailing  the  action  of 
the  school  board  to  show  that  it  is  un- 
reasonable or  illegal. 

Kinzer  v.  Independent  School  Dist. 
(Kinzer  v.  Toms)  129  Iowa,  441,  3 
L,R.A.(N.S.)  496,  105  N.  W.  686,  6 
Ann.  Cas.  996;  Smith  v.  Knox,  42 
Iowa,  522. 

By  the  Constitution  school  boards 


have  control  of  instruction  in  their 
respective  districts,  and  therefore 
have  the  authority  to  adopt  any  reg- 
ulation essential  to  the  proper  exer- 
cise of  this  power. 

Fertich  v.  Michener,  supra;  Denver 
V.  Webber,  15  Colo.  App.  511,  63  Pac. 
804;  Hayward  v.  Red  Cliff,  20  Colo. 
33,  36  Pac.  795 ;  Durango  v.  Reinsberg, 
16  Colo.  323,  26  Pac.  820. 

The  establishment  of  the  depart- 
ment of  school  health  inspection  is  a 
valid  exercise  of  the  police  power 
vested  in  the  school  board. 

Smith  V.  People,  51  Colo.  270,  36 
L.R.A.(N.S.)  158,  117  Pac.  612;  6  R. 
C.  L.  p.  183,  §  182;  Re  Rebenack,  62 
Mo.  App.  8;  Hutchins  v.  Durham,  137 
N.  C.  68,  49  S.  E.  46,  2  Ann.  Cas.  340; 
Duffield  V.  Williamsport  School  Dist. 
162  Pa.  St.  476,  25  L.R.A.  152,  29  Atl. 
742;  Streich  v.  Board  of  Education, 
34  S.  D.  169,  L.R.A.1915A,  632,  147  N. 
W.  779,  Ann.  Cas.  1917 A,  760 ;  Blue  v. 
Beach,  155  Ind.  121,  50  L.R.A.  64,  80 
Am.  St.  Rep.  195,  56  N.  E.  89. 

A  taxpayer  cannot  maintain  an  ac- 
tion for  an  injunction  against  a  public 
board  or  public  official,  to  restrain 
the  unlawful  expenditure  of  public 
moneys,  without  showing  that  such 
expenditure  will  result  in  the  increase 
of  the  burden  of  taxation,  or,  in  other 
words,  without  showing  that  injury 
will  result  to  him  in  common  with  oth- 
er taxpayers. 

Vickery  v.  Wilson,  40  Colo.  490,  90 
Pac.  1034;  Baltimore  v.  Gill,  31  Md. 
375;  Roosevelt  v.  Draper,  23  N.  Y. 
318;  People  v.  Ingersoll,  58  N.  Y.  1,  17 
Am.  Rep.  178;  Miller  v.  Grandy,  13 
Mich.  540 ;  Dawson  v.  St.  Paul  F.  &  M. 
Ins.  Co.  15  Minn.  136,  Gil.  102,  2  Am. 
Rep.  109;  Wood  v.  Bangs,  1  Dak.  179, 
46  N.  W.  586;  Craft  v.  Jackson  Coun- 
ty, 5  Kan.  519;  Wyandotte  &  K.  C. 
Bridge  Co.  v.  Wyandotte  County,  10 
Kan.  326;  Searle  v.  Abraham,  73 
Iowa,  507,  35  N.  W.  612 ;  Wood  v.  Vic- 
toria, 18  Tex.  Civ.  App.  573,  46  S.  W. 
284;  Maxwell  v.  Smith,  87  Wash.  629, 
152  Pac.  530;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502,  13  Pac.  249; 
Duncan  v.  State  Bd.  of  Education,  74  S. 
C.  560,  54  S.  E.  760 ;  Normand  v.  Otoe 
County,  8  Neb.  18;  Baker  v.  Grand 
Rapids,  142  Mich.  687,  106  N.  W.  208; 
Chaffee  v.  Granger,  6  Mich.  51;  Sher- 
man V.  Bellows,  24  Or.  553,  34  Pac. 
549;  State  ex  rel.  Taylor  v.  Pennoyer, 
26  Or.  205,  25  L.R.A.  862,  37  Pac.  906. 
41  Pac.  1104;  Chicago  v.  Union  BIdg. 
Asso.  102  111.  379,  40  Am.  Rep.  598; 
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Hesing  v.  Scott,  107  111.  600;  Landes  v. 
Walls,  160  Ind.  216,  66  N.  E.  679. 

Messrs.  John  A.  Rush  and  Foster 
Gine,  for  defendant  in  error: 

The  proposed  expenditures  .are  un- 
lawful. 

Leckenby  v.  Post  Printing  &  Pub. 
Co.  65  Colo.  443,  176  Pac.  490;  Estes 
V.  School  Dist.  33  Me.  170;  Adams  v. 
State,  82  111.  132;  Glidden  v.  Hopkins. 
47  111.  525;  School  Directors  v.  Fogle- 
man,  76  111.  189;  Union  School  Twp. 
V.  First  Nat.  Bank,  102  Ind.  464,  2  N. 
E.  194;  Hotchkiss  v.  Plunkett,  60 
Conn.  230,  22  Atl.  535;  Durango  ▼. 
Reinsberg,  16  Colo.  327,  26  Pac.  820; 
Grand  Rapids  Electric  Light  &  P.  Co. 
V.  Grand  Rapids  Edison  Electric  Light 
&  Fuel  Gas  Co.  33  Fed.  659;  Purnell 
V.  McLane,  98  Md.  589,  56  Atl.  830; 
Detroit  Citizens'  Street  R.  Co.  v.  De- 
troit R.  Co.  171  U.  S.  48,  43  L.  ed.  67, 
18  Sup.  Ct.  Rep.  732;  Tippecanoe 
County  V.  Barnes,  123  Ind.  403,  24  N. 
E.  137 ;  Henrylyn  Irrig.  Dist.  v.  Thom- 
as, 64  Colo.  413,  173  Pac.  541 ;  ShanK- 
lin  V.  Boyd,  146  Ky.  460,  38  L.R.A. 
(N.S.)  710,  142  S.  W.  1041;  McGee  v. 
Franklin  Pub.  Co.  15  Tex.  Civ.  App. 
2-16,  39  S.  W.  335;  Honey  Creek  School 
Twp.  V.  Barnes,  119  Ind.  213,  21  N.  E. 
747;  Honaker  v.  Board  of  Education, 
42  W.  Va.  170,  32  L.R.A.  413,  57  Am. 
St.  Rep.  847,  24  S.  E.  544;  First  Nat. 
Bank  v.  Adams  School  Twp.  17  Ind. 
App.  375,  46  N.  E.  832;  First  Nat. 
Bank  v.  Osborne,  18  Ind.  App.  442,  48 
N.  E.  256;  State  ex  rel.  Beard  v.  Jack- 
son, 168  Ind.  384,  81  N.  E.  62;  Board 
of  Education  v.  Atwood,  73  N.  J.  L. 
315,  62  Atl.  1130;  Barry  v.  Goad,  89 
Cal.  215,  26  Pac.  785;  Lindblad  v. 
Board  of  Education,  221  111.  261,  77 
N.  E.  450;  Terrell  v.  Middleton,  — 
Tex.  Civ.  App.  — ,  187  S.  W.  367;  The 
Liberty  Bell,  23  Fed.  843;  Denver  City 
Tramway  Co.  v.  Kennedy,  50  Colo. 
418,  117  Pac.  167;  Nesbit  v.  Sigel- 
Campion  Live  Stock  Co.  53  Colo.  333, 
125  Pac.  524. 

Plaintiff  had  a  right  to  maintain  his 
suit  for  an  injunction. 

Packard  v.  Jefferson  County,  2  Colo. 
338 ;  Leckenby  v.  Post  Printing  &  Pub. 
Co.  65  Colo.  443,  176  Pac.  490;  Mc- 
Intyre  v.  El  Paso  County,  15  Colo. 
App.  78,  61  Pac.  237;  Fergus  v.  Rus- 
sel,  270  111.  304,  110  N.  E.  130,  Ann. 
Cas.  1916B,  1120;  5  Pom.  Eq.  Jur.  p. 
615;  Brockman  v.  Creston,  79  Iowa, 
587,  44  N.  W.  822;  Scofield  v.  Eighth 
School  Dist.  27  Conn.  499;  Adams  v. 
Brenan,  177  111.  194,  42  L.R.A.  718,  69 


Am.  St.  Rep.  222,  52  N.  E.  314 ;  Terrell 
v.  Middleton,  —  Tex.  Civ,  App.  — ,  187 
S.  W.  367;  Crampton  v.  Zabriskie,  101 
U.  S.  601,  25  L.  ed.  1070;  Crumpton  v. 
Baldwin,  42  111.  165;  New  London  v. 
Brainard,  22  Conn.  552;  2  Dill.  Mun. 
Corp.  4th  ed.  §  914;  2  High,  Inj.  4th 
ed.  §  1237;  Burness  v.  Multnomah 
County,  37  Or.  460,  60  Pac.  1005 ;  Riv- 
erside V.  Maclain,  210  111.  308,  66 
L.R.A.  288,  102  Am.  St.  Rep.  164,  71 
N.  E.  408;  Black  v.  Ross,  37  Mo.  App. 
250;  Jacksonport  v.  Watson",  33  Ark. 
704;  Douglass  v.  Placerville,  18  Cal. 
644;  Baltimore  v.  Gill,  31  Md.  375. 

Denison,  J.,  delivered  the  opinion 
of  the  court : 

The  court  below  granted  an  in- 
junction against  plaintiffs  in  error, 
who  are  the  president,  secretary, 
and  treasurer  of  the  3chool  board  of 
Denver,  forbidding  them  to  issue 
warrants  for  the  maintenance  of 
the  ''school  health  inspection  de- 
partments" which  the  board  has 
established,  and  in  which  it  was 
employing  doctors,  dentists,  and 
nurses,  on  the  ground  that  such 
maintenance  was  beyond  its  lawful 
powers. 

The  power  of  the  school  board  to 
exclude   pupils   who   do    not   meet 
reasonable      health  -  .     ,_ 
requirements,  which  to  empiS?^*' 
is  undoubted,  neces-  f^.-plctor. 
sitates    the    conclu- 
sion that  they  have  power: 

iX)  To  make  the  requirements, 
and  therefore  to  take  expert  advice 
as  to  what  those  requirements 
ought  to  be. 

(2)  To ,  determine  whether  the 
pupil  •  meets  them,  which  requires 
expert  advice  and  inspection,  and 
therefore  they  may  employ  suitable 
persons  to  give  such  advice  and 
make  such  inspection. 

The  fact  that  in  small  districts 
this  may  be  impossible  is  immate- 
rial. 

It    is    also .  undoubted    that    the 
board  may  provide       ^^^^ 
for  the  physical  as  p?o^de 
well  as  the  mental  ^JJ^i^Ti^. 
education     of     the 
pupils.    It  follows  that,  if  they  pro- 
vide physical  education,  they  must, 
within  reasonable  limits  as  to  ex- 
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pense  and  time  of  pupils,  provide  for 
determining  what  is  proper  and  ben- 
eficial for  each  pupil  by  all  reason- 
able means,  including  examination, 
physical  as  well  as  mental,  by  suit- 
able persons,  and  for  proper  physi- 
cal exercises  and  development  to 
overcome  defects.  This  should  not 
include  medical  or  surgical  treat- 
ment for  disease.  That  would  be  to 
make  infirmaries  or  hospitals  of  the 
schools. 

The  fact  that  the  persons  em- 
ployed are  professional  medical  men 

.»n.niA^«.*.*  «f  and  nurses  does  not 
doctom.  dentiBts,  preclude,  but  justi- 

.nd  nurse..  f^^^     ^j^^.^     employ- 

ment-  for  such  a  purpose.  If  the 
board  were  restricted  by  Rev.  Stat. 
§  5926,  to  the  employment  of 
"teachers,  mechanics,  and  laborers" 
only,  as  is  claimed  by  the  defendant 
in  error,  it  could  not  employ  a  law- 
ye.r,  architect,  clerk,  secretary, 
bookkeeper,  librarian,  engineer  (civil 
or  stationary),  or  even  a  superin- 
tendent; and,  further,  if  employees 

-health  ^^   inspecting   the 

iIiBpectors  as        children  and  direct- 

teacher..  j^^^,     ^^^^     jg     ^^    ^^ 

done  for  their  physical  education, 
they  are  as  certainly  teachers  as  are 
those  principals  of  large  schools  who 
do  not  actually  teach. 

As  to  Sess.  Laws  1909,  chap. 
203,  it  is  claimed  that,  since  that  act 
provides  a  complete  system  of 
health  inspection  for  schools,  school 
boards  cannot  lawfully  do  more.  An 
examination  of  the  act,  however, 
discloses  no  purpose  on  the  part  of 
the  legislature  to  provide  a  complete 
system  of  inspection,  or  to  restrict 
school  boards  in  any  way.  The  act 
provides  for  a  yearly  inspection  by 
inexpert  principals  and  teachers  of 
sight,  hearing,  and  breathing  only, 
and  that  without  drugs  or  instru- 
ments, at  an  annual  expense  of 
$1,000  for  the  whole  state.    We  are 


asked  to  hold  that  the  provision  for 
such  inspection  forbids  adequate  xn- 
spection  by  experts.    We  ought  not 
to  impute  absurdity  unnecessarily' 
It  was  ifot  absurd  to  require  sucb  in- 
spection as  a  minimum,  nor,  per- 
haps, to  forbid  the  inexpert  to  use 
instruments,      however     inefficient 
their  inspection  might  be  without 
them ;  but,  if  the  legislature  should 
go  to  the  length  of  establishing  such 
inspection  as  the  maximum  of  what 
might    lawfully    be   done    for  the 
health  of  the  public  school  children, 
would  it  not  be  absurd  ? 

Section  2  requires  no  inspection 
at  all,  not  for  infectious  disease, 
physical  education,  hygiene,  person- 
al sanitation,  nor  for  any  police  pur- 
pose. It  merely  requires  principals 
and  teachers  to  report  what  is  ap- 
parent. It  is  not 
possible  that  this  S^^^V;^.'?!"" 
act  was  intended  as 
a  complete  system  to  supersede  the 
board's  power  to  protect  and  physir 
cally  educate  the  children. 

The  provision  of  the  Constitution 
for  free  schools  for  all  from  six  to 
twenty-one  years  of  age  did  not  pre- 
clude free  schools  for  those  under 
six.  Re  Kindergarten  Schools,  18 
Colo.  234, 236, 19  L.R.A.  469,  32  Pac. 
422.  Why,  then,  does  a  provision  for 
inspection  of  sight,  hearing,  and 
breathing  preclude  inspection  for 
measles  or  curvature  of  the  spine? 

The  fears  that  school  districts 
will  be  loaded  with  unnecessary  and 
expensive  experts  are  groundless. 
The  same  argument  would  apply  to 
teachers,  mechanics,  laborers,  and 
principals.  The  people  of  the  dis- 
trict can  always  control  the  whole 
matter  by  changing  the  board. 

The  judgment  should  be  reve^^ 

Petition  for  rehearing  denieci  -^ 
tober  4,  1920. 


^ 


ANNOTATION. 
Power  of  school  authorities  to  employ  physicians,  nurses^  oculists,  and  dentUtm^ 

As  stated  in  24  R.  C.  L.  "Schools,"  legislative  act,  either  expressly  or  by 
§  13,  school  authorities  "have  no  pow-  necessary  implication,  and "  doubtful 
ers  except  such  as  are  conferred  by     claims  of  power  are  resolved  against 
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them.    They  have  special  powers,  and 
cannot  exceed  them." 

Some  of  the  states  have  recently 
enacted  statutes  providing*  for  the 
medical  inspection  of  pupils,  and  ex- 
pressly empowering  the  school  author- 
ities to  employ  doctors  and  nurses. 

The  school  board  was  held  in  Hal- 
LETT  V.  Post  Printing  &  Pub.  Co.  (re- 
ported herewith)  ante,  919,  to  have 
power.  Independently  of  statute,  to  em- 
ploy doctors,  dentists,  and  nurses.  The 
court  based  this  power  upon  the  pow- 
er of  the  board  to  exclude  pupils  who 
did  not  meet  reasonable  health  re- 
quirements, and  also  upon  its  power 
to  provide  for  the  physical  education 
of  the  pupils,  saying  in  this  connec- 
tion :  'The  power  of  the  school  board 
to  exclude  pupils  who  do  not  meet 
reasonable  health  requirements,  which 
is  undoubted,  necessitates  the  conclu- 
sion that  they  have 'power:  (1)  To 
make  the  requirements,  and  therefore 
to  take  expert  advice  as  to  what  those 
requirements  ought  to  be.  (2)  To  de- 
termine whether  the  pupil  meets  them, 
which  requires  expert  advice  and  in- 
spection, and  therefore  they  may  em- 
ploy suitable  persons  to  give  such  ad- 
vice and  make  such  inspection.  The 
fact  that  in  small  districts  this  may 
be  impossible  is  immaterial.  It  is  also 
undoubted  that  the  board  may  provide 
for  the  physical  as  well  as  the  mental 
education  of  the  pupils.  It  follows 
that,  if  they  provide  physical  educa- 
tion, they  must,  within  reasonable  lim- 
its as  to  expense  and  time  of  pupils, 
provide  for  determining  what  is  prop- 
er and  beneficial  for  each  pupil  by  all 
reasonable  means,  including  examina- 
tion, physical  as  well  as  mental,  by 
suitable  persons,  and  for  proper  phys- 
ical exercises  and  development  to 
overcome  defects.  This  should  not 
include  medical  or  surgical  treatment 
for  disease.  That  would  be  to  make 
infirmaries  or  hospitals  of  the  schools.'' 

And  in  State  ex  rel.  Stoltenberg  v. 
Brown  (1910)  112  Minn.  370,  128  N. 
W.  294,  the  court  upheld  the  power  of 
an  incorporated  municipal  board  of 
education,  in  the  absence  of  statutory 
authority,  to  employ  a  nurse  to  ascer- 
tain the  physical  condition  of  the 
pupils,  and  gave  its  reasons  therefor 


as  follows :  "The  purpose  of  the  cor- 
poration is  to  maintain  efficient  free 
public  schools  within  the  city  of 
Minneapolis,  and,  unless  expressly  re- 
stricted, necessarily  possesses  the 
power  to  employ  such  persons  as  are 
required  to  accomplish  that  purpose. 
Education  of  a  child  means  much  more 
•than  merely  communicating  to  it  the 
contents  of  textbooks.  But,  even  if 
the  term  were  to  be  so  limited,  some 
discretion  must  be  used  by  the  teacher 
in  determining  thie  amount  of  study 
each  child  is  capable  of.  The  physical 
and  mental  powers  of  the  individual 
are  so  interdependent  that  no  system 
of  education,  although  designed  sole- 
ly to  develop  mentality,  would  be  com- 
plete which  ignored  bodily  health. 
And  this  is  peculiarly  true  of  children 
whose  immaturity  renders  their  men- 
tal efforts  largely  dependent  upon  phys- 
ical conditions.  It  seems  that  the 
school  authorities  and  teachers  coming 
directly  in  contact  with  the  children 
should  have  an  accurate  knowledge  of 
each  child's  physical  condition,  for  the 
benefit  of  the  individual  child,  for  the 
protection  of  the  other  children  with 
reference  to  communicable  diseases 
and  conditions,  and  to  permit  an  in- 
telligent grading  of  the  pupils.  All  of 
these  considerations,  as  well  as  many 
others  unnecessary  to  mention,  con- 
vince us  that  the  conclusions  of  the 
learned  trial  judge  were  entirely 
right." 

A  statutory  provision  authorizing  a 
board  of  education  to  employ  "teach- 
ers, mechanics,  and  laborers"  does  not 
restrict  the  board  to  the  employment 
of  such  persons  only,  and  therefore 
preclude  their  employing  professional 
medical  men  and  nurses.  Hallett 
V.  Post  Printing  &  Pub.  Co.  (report- 
ed herewith)  ante,  919. 

And  in  the  same  case  it  was  held 
that  an  act  providing  for  a  yearly  in- 
spection by  principals  and  teachers  of 
the  sight,  hearing,  and  breathing, 
only,  of  the  pupils,  did  not  provide  a 
complete  system  of  health  inspection 
for  schools,  so  as  to  preclude  the 
board  from  employing  doctors,  etc., 
for  the  purpose  of  making  a  further 
inspection  of  the  pupils. 

But  it  is  held  in  McGilvra  v.  Seat- 


924 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.LR. 


TLB  School  Dist.  (reported  herewith) 
ante,  913,  that  a  school  district  has 
no  power  to  maintain  in  one  of  its 
buildinsrs  a  so-called  "clinic,"  equipped 
with  appliances  for  rendering  of  medi- 
cal, surgical,  and  dental  services  in 
the  treatment  of  the  physical  ailments 
of  pupils  whose  parents  or  guardians 
are  financially  unable  to  furnish  such 
treatment,  at  the  expense  of  the  dis- 
trict, in  substantial  excess  of  that 
necessary  for  the  rendering  of  such 
services  and  treatment  to  pupils  of 
the  district's  parental  schools.  The 
court  held  that  the  district  could  em- 
ploy physicians,  nurses,  and  dentists 
to  treat  the  pupils  of  the  parental 
schools  which  were  maintained  under 
statutory  authority  for  the  care  and 
custody  of  pupils  copimitted  thereto 
by  due  process  of  4aw,  which  in  effect 
removes  them  from  the  care  and  cus- 
tody of  their  parents  or  guardians. 
The  only  parts  of  the  school  statutes 


which  the  court  regarded  as  lending 
any  support  to  the  claim  of  power  on 
the  part  of  the  district  to  maintain 
such  "clinic"  are  the  provisions  pro- 
hibiting the  attendance  at  school  of 
any  pupil,  teacher,  or  janitor  who  haa 
been  exposed  to  .a  contagious  disease, 
and  authorizing  the  appointment  of  a 
medical  inspector  to  decide  questions 
of  sanitation  and  health,  and  these 
provisions  were  held  only  to  give  the 
school  district  officers  power  to  cause 
inspection  of  the  buildings  and  prem- 
ises of  the  district  to  be  made  with  a 
view  to  making  them  sanitary  and 
healthful,  and  to  cause  inspection  of 
persons  with  a  view  to  the  exclusion 
from  the  school  premises  of  all  per- 
sons afflicted  with  contagious  diseases, 
to  the  end  that  such  diseases  should 
not  obtain  a  foothold  among  the  pupils 
and  other  persons  .whose  duties  re- 
quired them  to  be  upon  the  school 
premises.  G.  V.  I. 


IROQUOIS  IRON  COMPANY,  Plff.  in  Err., 

V. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al. 

Illinois  Supreme  Court --^  June   16,    1920. 

m 

(294  111.  106,  128  N.  E.  289.) 

Parent  and  child  —  eflfect  of  enlisting  in  lAilitary  service. 

1.  A  minor  enlisting  in  the  military  service  of  this  country  is  emanci- 
pated so  long  as  this  servicie  continues. 

[See  note  on  this  question  beginning  on  page  927.] 

a  child  contracts  for  his  services  and 
uses  his  own  earnings. 


—  duty  to  support  child  who  has  left 
home. 

2.  When  a  child  who  is  physically 

and  mentally  able  to  take  care  of  him- 
self voluntarily  abandons  his  parental 
roof  and  leaves  its  protection  and  in- 
fluence, and  goes  out  to  fight  the  battle 
of  life  on  his  own  account,  the  parent 
is  no  longer  under  legal  obligation  to 
support  him. 

[See  20  R.  C.  L.  612.] 

—  inference  of  emancipation. 

3.  Emancipation  is  inferred  where 


[See  20  R.  C.  L.  610.] 

Workmen's  compensation  —  depend- 
ency —  enlistment  in  military  serv- 
ice. 

4.  A  parent  is  under  no  obligation 
to  support  his  twenty-year-old  son. 
within  the. meaning  of  the  Workmen's 
Compensation  Act,  where  the  son  has, 
with  his  consent,  enlisted  in  the  mil- 
itary service  of  the  United  States  for 
a  period  which  will  extend  beyond  the 
term  of  his  minority. 

[See  note  in  13  A.L.R.  — .] 


Error  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to  review  a 
judgment  confirming  an  award  of  the  Industrial  Commission  to  the  minor 
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son  of  deceased,  in  a  proceeding  under  the  Workmen's  Compensation  Act, 
to  recover  compensation  for  his  death.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Knapp  &  Campbell  and  J.  L.     plete  oi*  partial ;  either  expressed  or 


Earljnvine,  for  plaintiff  in  error: 

A  parent  is  under  legal  obligation 
to  support  a  minor  child  only  so  long 
as,  by  reason  of  its  tender  years  or 
physical  inability  to  labor,  it  is  unable 
to  earn  its  own  living. 

Schouler,  Dom.  Rel.  1905  ed.  If  247; 
Plaster  v.  Plaster,  47  111.  290;  Brosius 
V.  Barker,  154  Mo.  App.  657,  136  S.  W. 
18;  Rounds  Bros.  v.  McDaniel,  133  Ky. 
669,  134  Am.  St.  Rep.  482,  118  S.  W. 
956,  19  Ann.  Cas.  326;  Gotts  v.  Clark, 
78  111.  229;  Holland  v.  Hartley,  171  N. 
C.  376,  88  S.  E.  507. 

A  minor  who  enlists  in  the  military 
service  of  his  country  is  emancipated 
as  long  as  such  service  continues. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1060;  Rex  v.  Stanwix,  5  T.  R.  670,  101 
Eng.  Reprint,  373;  Rex  v.  Walpole,  1 
W.  Bl.  669,  96  Eng.  Reprint,  390; 
United  States  v.  Bainbridge,  1  Mason, 
71,  Fed.  Cas.  No.  14,497;  Com.  ex  rel. 
Engle  V.  Morris,  1  Phila.  381 ;  Holliday 
V.  Miller,  29  W.  Va.  424,  6  Am.  St. 
Rep.  653,  1  S.  E.  821 ;  Baker  v.  Baker, 
41  Vt.  57. 

Messrs.  Shelley  B.  Neltnor  and 
Elnar  C.  Howard,  for  defendants  in 
error: 

A  parent  is  entitled  to  the  earnings 
of  minor  children.  He  is  under  legal 
obligation  to  support  such  minor. 

Magee  v.  Magee,  65  111.  255;  Brosius 
V.  Barker,  154  Mo.  App.  657,  136  S. 
W.  18;  Rounds  Bros.  v.  McDaniel,.  133 
Ky.  669, 134  Am.  St.  Rep.  482, 118  S.  W. 
956,  19  Ann.  Cas.  326;  Holliday  v. 
Miller,  29  W.  Va.  424,  6  Am.  St.  Rep. 
653,  1  S.  E.  821 ;  20  R.  C.  L.  586. 

Enlistment  in  the  Army  does  not  re- 
move the  legal  obligation  of  the  father 
to  support  the  minor.  Such  enlistment 
does  not  enable  the  minor  to  collect 
his  own  earnings,  unless  the  father 
consents  thereto,  either  expressly  or 
impliedly. 

Magee  v.  Magee,  65  111.  255. 

Emancipation  of  children  by  their 
parents  was  entirely  unknown  to  the 
common  law. 

20  R.  C.  L.  609. 

Emancipation  is  not  to  be  presumed; 
it  must  be  proved. 

20  R.  C.  L.  609;  Singer  v.  St.  Louis, 
K,  C.  -ft  C.  R.  Co.  119  Mo.  App.  112, 
96  S.  W.  944. 

Emancipation  may  be  either  com- 


implied. 

20  R.  C.  L.  609. 

An  expressed  emancipation  takes 
place  when  the  parent  freely  and  vol- 
untarily agrees  with  a  child  who  is 
able  to  take  care  of  and  provide  for 
himself,  that  he  may  leave  home  and 
earn  his  own  living,  and  do  what  he 
pleases  with  his  earnings,  or  when  he 
willingly  transfers  to  another  the  cus- 
tody and  keeping  of  his  child. 

Ibid. ;  Rounds  Bros.  v.  McDaniel,  133 
Ky.  669,  134  Am.  St.  Rep.  482,  118  S. 
W.  956,  19  Ann.  Cas.  326. 

No  dependency  or  contributions 
need  be  shown  where  there  is  a  legal 
obligation  to  support. 

American  Mill.  Co.  v.  Industrial  Bd. 
279  111.  560,  117  N.  E.  147;  H.  G.  Goe- 
litz  Co.  V.  Industrial  Bd.  278  111.  164, 
115  N.  E.  855. 

Dependency  may.be  shown  by  con- 
tributions made  to  the  claimant,  and 
their  continuing,  and  the  existence  of 
some  reasonable  grounds  as  a  basis 
for  a  possibility  of  their  continuance. 

Re  Carroll,  65  Ind.  App.  146,  116  N. 
E.  844. 

The  question  of  dependency  is  not 
whether  the  claimant  could  have  main- 
tained himself  with  the  bare  neces- 
sities of  life,  but  it  means  dependent 
for  the  ordinary  necessities  of  life  for 
one  of  his  station  in  life,  taking  into 
consideration  the  financial  and  social 
position  of  recipient. 

Poccardi  v.  State  Compensation 
Comr;  79  W.  Va.  684,  91  S.  E.  663 ;  Re 
Peters,  65  Ind.  App.  174, 116  N.  E.  848; 
Re  Carroll,  65  Ind.  App.  146,  116  N.  E. 
844;  Gherardi  v.  Connecticut  Co.  92 
Conn.  454,  103  Atl.  668,  16  N.  C.  C.  A. 
141;  Erickson  v.  American  Well 
Works,  196  111.  App.  346;  Fennimore 
V.  Pittsburg-Scammon  Coal  Co.  100 
Kan.  372,  164  Pac.  265;  Mailers  v.  In- 
dustrial Bd.  281  111.  418,  117  N.  E. 
1056. 

A  divorce  decree  in  favor  of  the 
mother  against  the  deceased  employee, 
providing  that  the  deceased  employee 
shall  pay  for  the  support  of  a  minor 
child,  is  conclusive  evidence  of  his 
legal  obligation  to  support  and  depend- 
ence. 

Mitchell  V.  Crichton,  2  Cal.  Ind.  Acci. 
Comm.  931;  Butterfield  v.  Standard 
Oil  Co.  1  Cal.  Ind.  Acci.  Comm.  192. 
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Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

October  14, 1918,  Peter  W.  Olesen 
was  killed  while  in  the  employ  of 
the  Iroquois  Iron  Company,  plaintiff 
in  error.  He  left  surviving  him 
Mary  Olesen,  who  obtained  a  di- 
vorce from  him  in  1914  on  the 
ground  of  habitual  drunkenness, 
Raymond  P.  Olesen,  twenty-two 
years  old,  and  Eeginald  W.  Olesen, 
twenty  years  old.  The  elder  son,  as 
administrator  of  his  father's  estate, 
filed  his  application  for  compensa- 
tion before  the  Industrial  Commis- 
sion, naming  the  widow  as  the  bene- 
ficiary. At  the  hearing  before  the 
arbitrator  the  petition  was  amended, 
making  the  younger  son  the  bene- 
ficiary. The  arbitrator  found  that 
no  amount  was*  payable  under  para- 
graphs (a),  (b),  (c),  01*  (d),  of  § 
7  of  the  Compensation  Act  (Laws 
1918,  p.  335),  and  awarded  the  sum 
of  $150  for  burial  expenses  in  ac- 
cordance with  paragraph  (a)  of 
that  section.  On  the  hearing  on  re- 
view the  finding  of  the  arbitrator 
was  reversed,  and  the  Industrial 
Commission  fourfd  "that  the  de- 
ceased left  him  sui-viving  a  son, 
Reginald  W.  Olesen,  whom  the  de- 
ceased was  under  legal  obligation  to 
support,"  and  awarded  to  the  ap- 
plicant $3,500  compensation  in  ac- 
cordance with  paragraph  (a)  of  § 
7  of  the  act.  On  certiorari  this  deci- 
sion of  the  Industrial  Comnjission 
was  confirmed  by  the  circuit  court 
of  Cook  county,  and  this  court  has 
granted  leave  to  prosecute  this  writ 
of  error  to  review  that  judgment. 

The  only  question  presented  for 
review  is  whether  deceased  was  "un- 
der legal  obligation  to  support"  his 
son  Reginald  at  the  time  of  the  in- 
jury which  resulted  in  his  death. 
When  Mrs.  Olesen  obtained  her  di- 
vorce, she  was  awarded  the  sole 
care,  custody,  and  education  of  the 
children,  and  deceased  was  ordered 
to  contribute  and  pay  $5  each  week 
toward  the  support  of  Reginald,  who 
was  then  fifteen  years  of  age.  Both 
the  sons  lived  with  the  mother  for  a 
short  time,  and  then  Reginald  went 
to  live  with  his  father.   They  roomed 


together,  the  father  paying  the  room 
rent.  During  the  summer  of  1915 
Reginald  was  employed  at  Field's. 
He  kept  all  the  money  he  earned 
and  fully  provided  for  himself.  Oc- 
tober 3,  1915,  he  enlisted  with  the 
tJnited  States  Marines  for  a  period 
of  four  years.  This  enlistoient  was 
without  the  knowledge  of  the 
mother,  but  was  with  the  father's 
consent.  Deceased  and  the  elder 
brother  in  June,  1918,  each  sent  $30 
to  Reginald,  who  was  stationed  in 
Florida,  to  pay  his  fare  home  on  a 
furlough.  At  another  time  they  sent 
him  $45  to  help  defray  the  expenses 
of  a  civilian  physician  when  Regi- 
nald had  his  eye  injured  in  the  serv- 
ice. According  to  Reginald's  testi- 
mony, his  father  sent  him  $10  a 
month  in  currency,  but  he  had  no 
letters  or  receipts  covering  the 
amounts,  because,  as  he  said,  they 
were  required  to  bum  such  things 
during  the  "flu"  epidemic.  His  pay 
was  $14.80  a  month  while  he  was  a 
private.  October  4,  1917,  he  was 
made  a  corporal,  and  his  pay  was  in- 
creased to  $36.  A  month  later  he 
was  advanced  to  the  rank  of  ser- 
geant at  $38  a  month.  The  govern- 
ment furnished  him  his  meals,  cloth- 
ing, and  living  quarters.  The  only 
things  it  was  necessary  for  him  to 
purchase  were  toilet  articles,  such  as 
tooth  paste  and  soap.  If  he  wanted 
extra  food,  his  uniform  pressed,  or 
other  extras  not  included  in  the 
Army  list,  he  was  required  to  pay 
for  these  items  with  his  own  funds. 
It  seems  too  clear  to  require  argu- 
ment that  Reginald  Olesen  was  not 
dependent  upon  his  father  for  sup- 
port, but  the  question  of  dependency 
is  not  controlling  here.  The  ques- 
tion we  are  called  upon  to  determine 
is  whether  the  deceased  was  under 
legal  obligation  to  support  tiiis  son 
at  the  time  of  the  injury.  This 
question  is  not  only  new  in  this 
state,  but  seems  to  be  one  that  has 
not  had  the  attention  of  courts  of 
last  resort  of  other  states  that  have 
been  called  upon  to  construe  work- 
men's compensation  acts.  General- 
ly speaking,  when  a  child  arrives  at 
the  age  of  majority  the  parent  is  no 
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longer  under  legal  .obligation  to  sup- 
port him.  On  the  other  hand,  the 
parent  is  usually  under  a  legal  obli- 
gation to  support  his  minor  children. 

Paren  d  child    ^'^^P  *  ^^^^^  ^^^  ^® 

-doty  to^npport  physically  and  men- 
feft  h<^e^  **■     tally   able   to   take 

care  of  himself  vol- 
untarily abandons  the  parental  roof 
and  leaves  its  protection  and  influ- 
ence* and  goes  out  to  fight  the  battle 
of  life  on  his  own  account,  the- parent 
is  no  longer  under  legal  obligation 
to  support  him.  Hunt  v.  Thompson, 
4  111.  179,  36  Am.  Dec.  538.  If  a 
boy  has  attained  an  age  at  which  he 
is  capable  of  supporting  himself, 
neither  justice,  reason,  nor  the  law 
requires  the  parent  to  maintain  him 
in  idleness.  Emancipation  is  in- 
ferred where  the 
child  contracts  for 
his  services  and  col- 
lects and  uses  his  own  earnings. 
Scott  V.  .White,  71  111.  287 ;  20  R.  C. 
L.  610;  29  Cyc.  1675.  When  a 
minor  enlists  in  the  military  service 
of  this  country,  he  ceases  to  be  a 
part  of  his  father's  family,  and  puts 
-eir«e«  of  himself    under   the 

•nil  at  Ins  *«  control  of  the  gov- 

mtiifry  .er.iee.  gmment,  and  is  con- 
sequently emancipated  so  long  as 
this  service  continues.  21  Am.  & 
Eng.  Enc.  Law,  2d  ed.  1060;  Com. 
ex  rel.  Engle  v.  Morris,  1  Phila.  381 ; 
Baker  v.  Baker,  41  Vt.  55 ;  Gapen  v. 
Gapen,  41  W.  Va.  422,  23  S.  E.  579. 
Enlistment  is  a  contract  between 
the  soldier  and  the  government, 
which  involves  a  change  in  his  sta- 


— inference    of 
tncipatlon. 


tus,  which  cannot  be  thrown  off  by 
him  at  his  will.  Re  Grimley,  137  U. 
S.  147,  34  L.  ed.  636,  11  Sup.  Ct. 
Rep.  54.  Emancipation  works  a 
severance  of  the  filial  relation  as 
completely  as  if  the  child  were  of 
age.  Whether  there,  has  been  an 
emancipation  is  a  question  of  fact, 
but  what  is  emancipation  is  a  ques- 
tion of  law.  The  facts  in  this  case 
are  undisputed,  and  whether  or  not 
the  deceased,  in  view  of  the  undis- 
puted facts  in  this  record,  was  under 
legal  liability  to  support  his  son  who 
had  enlisted  in  the  military  servic::, 
is  a  question  of  law  which  the  court 
must  determine.  Reginald  Olesen 
was  bom  July  21,  1898,  and  there- 
fore would  arrive  at  his  majority 
before  his  term  of  enlistment  ex- 
pired. The  emancipation  of  this  son 
was  brought  about  by  the  voluntary 
act  of  the  parent  and  the  child,  and 
we  think,  both  on 
authority  and  prin- 
ciple,    it     must     be    dependency 

held  that   deceased  ^utaTy'aervice. 
was  not  unHer  legal 
obligation  to  support  his  son  at  the 
time  of  the  injury  in  question. 

The  judgment  of  the  Circuit 
Court  is  therefore  reversed,  and  the 
cause  is  remanded  to  the  Circuit 
Court  of  Cook  county,  with  direc- 
tion to  remand  the  cause  to  the  In- 
dustrial Commission,  with  direc- 
tions to  confirm  the  finding  of  the 
arbitrator. 

Petition  for  rehearing  denied  Oc- 
tober 7,  1920. 


IVorkmen'a 
eompeiiKatlon^ 


ANNOTATION. 

Enlistment  of  minor  in  military  or  naval  senrice  as  emancipating  him. 

The  question  under  annotation,  as 
to  whether  the  enlistment  of  a  minor 
in  the  military  or  naval  service  eman- 
cipates him,  should  be  distinguished 
from  that  of  the  effect  of  emancipa- 
tion. In  other  words,  the  annotation 
deals  only  with  the  question  whether 
there  has  been  an  emancipation, 
temporarily  or  otherwise,  by  reason  of 
the  enlistment,  and  is  not  concerned 
with  the  effect  of  emancipation,  once 


it  is  conceded  or  determined  that  this 
has  taken  place,  although  in  some  in- 
stances the  effect  allowed  to  the 
emancipators  in  the  particular  case  is 
indicated.  The  question  as  to  the  va- 
lidity of  the  enlistment  of  a  minor  is, 
of  course,  beyond  the  scope  of  the  an- 
notation. 

The  holding  in  the  reported  case 
(Iroquois  Iron  Co.  v.  Industrial  Com- 
mission, ante,  924) ,  that  a  minor  who 
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enlists  in  the  military  service  of  his 
country  is  emancipated  so  long  as  the 
service  continues,  apparently  finds 
support  in  the  following  cases :  Com. 
V,  Gamble  (1824)  11  Serg.  &  R.  (Pa.) 
92;  Com.  ex  rel.  Engle  v.  Morris 
(1852).  1  Phila.  (Pa.)  126;  Baker  v. 
Baker  (1868)  41  Vt.  55;  Ayer  v.  Ayer 
(1868)  41  Vt.  302;  Rex  v.  Walpole 
(1769)  1  W.  Bl.  669,  96  Eng.  Reprint, 
390;  Rex  v.  Stanwix  (1794)  5  T.  R. 
670,  101  Eng.  Reprint,  373;  Rex  v. 
Hardwick  (1821)  5  Barn.  &  Aid.  176, 

106  Eng.  Reprint,  1157;  Rex  v.  Rother- 
field  Greys   (1823)   1  Barn.  &  C.  345, 

107  Eng.  Reprint,  128,  2  Dowl.  &  R. 
628.. 

In  the  Iroquois  Ibon  Co.  Case  the 
court  applied  the  doctrine  of  emanci- 
pation so  as  to  preclude  recovery  un- 
der the  Workmen's  Compensation  Act 
for  the  death  of  an  employee  of  an 
iron  company,  for  the  benefit  of  his 
twenty-year-old  son,  who  had  enlisted, 
with  his  father's  consent,  in  the  mili- 
tary service  of  the  United  States  for  a 
period  which  would  extend  beyond  the 
term  of  his  minority,  it  being  held 
that  the  deceased  was  not,  under  the 
circumstances,  under  legal  obligation 
to  support  his  son. 

In  the  English  cases  cited  above  the 
question  arose  in  connection  with  that 
o'f  the  derivative  settlement  of  the  son, 
as  a  pauper,  through  his  father.  The 
question  appears  to  have  been  decided 
without  contest  in  Rex  v.  Walpole 
(1769)  1  W.  Bl.  669,  96  Eng.  Reprint, 
390,  supra,  where  it  appears  that  the 
minor  continued  in  service  until  after 
he  became  of  age.  This  case,  it  was 
stated  in  Rex  v.  Stanwix  (1794)  5  T. 
R.  670,  101  Eng.  Reprint,  373,  supra, 
was  considered  to  be  so  clearly  one  of 
emancipation  that  the  question  was 
not  even  argued.  In  the  Stanwix  Case 
it  appears  also  that  the  service  in  the 
army  continued  until  after  the  minor 
became  of  age. 

In  Com.  V.  Gamble  (Pa.)  supra,  the 
court,  discussing  the  validity  of  an 
enlistment  of  a  minor  in  the  marines,' 
observed  that,  during  the  existence  of 
the  service,  parental  authority  over 
the  minor  was  suspended,  though  not 
annihilated ;  that  this  was  the  common 
law  of  England.    In  Com.  ex  rel.  En- 


gle V.  Morris  (1852)  1  Phila.  (Pa.) 
126,  supra  (involving  the  validity  of 
the  enlistment),  which  is  sometimes 
cited,  as  in  the  opinion  in  the  IBO- 
Quois  Iron  Co.  Case,  to  the  effect  that 
the  enlistment  of  a  minor  effects  his 
emancipation,  the  court  quotes  the 
doctrine  that  parental  authority  con- 
tinues until  the  age  of  twenty-one,  but 
that  the  general  policy  of  the  land  re- 
quires that  he  should  be  at  libeHy  to 
contract  an  engagement  to  serve  the 
state;  and  that  when  such  an  engage- 
ment is  contracted,  it  becomes  incon- 
sistent with  the  duty  which  he  owes  to 
the  public  that  the  parental  authority 
should  continue;  and  such  authority 
is  suspended,  but  not  destroyed. 

The  view  last  stated  as  to-  tempo- 
rary nature  of  the  emancipation  is 
supported  by  the  decision  in  Rex  v. 
Rotherfield  Greys  (1823)  1  Barn.  &  C. 
345,  107  Eng.  Reprint,  128,  2  Dowl.  &, 
R.  628,  holding  that  the  enlistment  of  a 
minor  only  susp^ded  parenlj^l  control, 
or  in  other  words  effected  an  emanci- 
pation during  the  period  of  the  enlist- 
ment, and  that  where  the  son  returned 
to  his  father's  house  during  his  minor- 
ity, after  being  discharged  from  the 
service,  he  again  became  subject  to 
parental  control,  and  was  not  emanci- 
pated. The  question  of  emancipation 
arose  in  this  case  also  in  connection 
with  that  of  the  acquisition  of  a 
pauper  settlement. 

To  a  similar  effect  is  Dean  v.  Ore- 
gon R.  &  Nav.  Co.  (1906)  44  Wash. 
564,  87  Pac.  824,  where  it  was  held 
that  if  there  was  any  emancipation  of 
a  minor  by  reason  of  his  leaving  home 
and  enlisting  in  the  Army,  it  was  ef- 
fective only  during  the  time  he  was 
actually  engaged  in  the  service  of  the 
government,  and  that  when  he  was 
discharged  from  the  Army,  which  was 
during  his  minority,  he  became  again, 
as  matter  of  law,  subservient  to  his 
parents'  authority,  and  they  were 
legally  entitled  to  his  earnings.  So 
that,  it  was  held,  the  parents  could  re- 
cover damages  for  causing  the  death 
of  the  minor,  while  employed  on  a 
railroad,  where  there  was  a  showing 
of  an  intention  on  his  part  again  to 
return    home,    and    of   a    reasonable 
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probability  of  his  contributing  serv- 
ices or  earnings  to  his  parents. 

Where  one  drawn  for  the  militia 
when  he  was  eighteen  years  old  re- 
mained therein  in  actual  service  until 
after  he  was  twenty-one  years  of  age, 
it  was  held  in  Rex  ▼.  .Hardwick  (1821) 
5  Barn.  &  Aid.  176,  106  Eng.  Reprint, 
1157,  supra,  that  he  .was  emancipated, 
although,  while  on  a  furlough,  he  had 
several  times  remained  for  a  fortnight 
at  hia  father's  home,  and,  after  he  was 
discharged,  returned  and  lived  there 
until  his  marriage.  So  that,  it  was 
held,  a  settlement  obtained  by  the 
father  after  the  discharge  from  the 
militia  was  not  communicated  to  the 
son.  The  point  is  made  that  there  is 
no  distinction  with  respeot  to  the  point 
under  consideration  between  a  compul- 
sory and  a  voluntary  separation  of  the 
son  from  his  parents. 

And  although  not  strictly  in  point, 
as  a  case  of  enlistment,  attention  is 
called  to  Rex  v.  Lawford  (1828)  8 
Bam.  &  C.  271, 108  Eng.  Reprint,  1044, 
2  Mann.  &  R.  556,  6  L.  J.  Mag.  Cas. 
110,  holding  that  the  settlement  of  a 
pauper  did  not  shift  with  that  of  his 
father  after  the  pauper  became  twen- 
ty-one years  of  age,  where  he  left 
home  when  fifteen  years  old,  went  to 
sea,  and  continued  there  until  after 
he  was  twenty-one,  serving  sometimes 
on  a  King's  ship  and  sometimes  on 
trading  vessels. 

But  in  Rex  v.  Wobum  (1800)  8  T. 
R.  479,  101  Eng.  Reprint,  1500,  it  was 
held  that  there  was  no  emancipation 
where  a  son  sixteen  years  old  enlisted 
as  a  drummer  in  the  militia,  in  which 
his  father  was  a  sergeant,  the  latter 
receiving  his  son's  pay,  and  the  son 
living  in  his  father's  family,  except 
when  he  and  his  father  were  absent 
upon  duty  in  the  militia.  Under  these 
circumstances,  it  was  held  that  the 
minor  was  not  beyond  his  father's  con- 
trol, and  that  a  settlement  acquired  by 
the  father  during  the  time  of  the  serv- 
ice in  the  militia  was  communicated  to 
the  son.  It  was  said  by  one  of  the 
judges  that  the  decision  in  Rex  v.  Wal- 
pole  (1769)  1  W.  Bl.  669,  96  Eng.  Re- 
print, 390,  supra,  that  the  minor  who 
had  enlisted  as  a  soldier  was  emanci- 
pated, proceeded  on  the  ground  that 
12  AXR— 59. 


he  had  enlisted  to  serve  for  life  and 
was  liable  to  be  sent  into  foreign  coun- 
tries. 

And  as  distinguishing,  with  respect 
to  the  matter  of  emancipation,  between 
cases  of  enlistment  in  the  military 
forces  of  the  nation  and  of  enlistment 
as  a  constable  in  the  police  forces,  at- 
tention is  called  to  Reg.  v.  Selbome 
(1859)  29  L.  J.  Mag.  Cas.  N.  S.  (Eng.) 
11,  where  it  was  held  that  one  who, 
with  his  father's  consent,  when  seven^ 
teen  years  of  age,  became  a  police  eon- 
stable,  and  continued  to  serve  on  the 
police  force  for  two  years,  until  his 
marriage,  never  returning  to  his 
father's  house  except  as  a  visitor,  was 
not  emancipated  during  such  term  of 
service,  and  that  a  new  settlement, 
acquired  by  the  father  during  this 
time,,  was  communicated  to  the  son. 

Without  attempting  to  make  an  ex- 
haustive collection  of  cases  on  the 
question  whether  a  minor  who  enlists, 
or  his  parent,  is  entitled  to  bounty  cr 
wages  paid  as  an  inducement  for  the 
enlistment  or  as  compensation  during 
the  term  of  service,  attention  is  called 
to  some  cases  on  the  question,  for  the. 
purpose  of  showing  its  bearing  on  the 
subject  under  annotation.  In  some 
cases  of  this  class  the  question  of 
emancipation  is  discussed.  And  so  far 
as  the  decisions  turn  on  this  point  they 
are,  of  course,  within  the  scope  of  the 
note.  Thus,  in  Baker  v.  Baker  (1868) 
41  Vt.  55,  supra,  an  action  by  a  son 
against  his  father  for  bounty  money 
which  the  father,  by  arrangement  be- 
tween the  two,  had  received  on  the 
son's  enlistment  in  the  Army  with  his 
father's  consent,  the  court,  in  holding 
that  a  verdict  had  been  erroneously 
directed  for  the  defendant,  said  that 
the  duties,  obligations,  and  liabilities 
which  the  son  assumed  on  enlistment, 
were  directly  at  variance  with  the  du- 
ties, obligations,  and  liabilities  which 
he  Was  under  to  the  defendant  by  vir- 
tue of  the  relation  of  parent  and  child ; 
that  ''when  the  plaintiff  had  enlisted 
and  been  mustered  into  the  service  of 
the  United  States,  he  was  entirely  sub- 
ject to  the  control,  direction,  and  com- 
mand of  the  government  at  all  times 
and  under  all  circumstances,  until  his 
discharge.     The   consent  of  the  de- 
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fendant  to  the  plaintiff's  enlistment 
was  a  virtual  emancipation  or  dis- 
charge of  the  plaintiff  from  all  obli- 
gations of  service  or  obedience  to  the 
defendant,  so  long,  at  least,  as  the 
enlistment  contract  existed,  and  en- 
titled the  plaintiff  to  receive  and  con- 
trol such  compensation  as  he  should 
be  entitled  to  from  the  government 
or  otherwise,  under  his  enlistment  con- 
tract." 

But  the  court  also  in  Baker  v.  Baker 
(Vt.)  supra,  gave  as  another  reason 
for  the  decision  that  the  bounty  was  in 
the  nature  of  a  gift,  rather  than  as 
compensation  for  services.  And  this 
appears  to  be  the  view  generally  taken 
in  those  cases  which  hold  that  the 
minor,  rather  than  his  parent,  is  en- 
titled to  the  bounty.  The  following, 
among  possible  other  cases,  support 
the  view  that  the  minor  personally  is 
entitled  to  the  bounty  offered  as  an 
inducement  for  the  enlistment,  but  the 
decision,  except  as  elsewhere  noted, 
does  not  apparently  proceed  on  the 
theory  of  emancipation:  Five  Per 
Cent  Cases  (1884)  110  U.  S.  471,  28 
L.  ed.  199,  4  Sup.  Ct.  Rep.  210  (recog- 
nizing rule,  obiter) ;  Magee  v.  Magee 
(1872)  65  111.  255;  Mears  v.  Bickford 
(1867)  55  Me.  528;  Holt  v.  Holt  (1871) 
59  Me.  464 ;  Taylor  v.  Mechanics'  Sav. 
Bank  (1867)  97  Mass.  345;  Caughey  v. 
Smith  (1868)  50  Barb.  (N.  Y.)  351, 
reversed  on  other  grounds  in  (1872) 
47  N.  Y.  244;  Brown  v.  Canton  (1871) 
6  Lans.  (N.  Y.)  409,  reversed  on  other 
grounds  in  (1872)  49  N.  Y.  662;  Baker 
V.  Baker  (1868)  41  Vt.  55;  Halliday  v. 
Miller  (1887)  29  W.  Va.  424,  6  Am.  St. 
Rep.  653,  1  S.  E.  821;  Gapen  v.  Gapen 
(1895)  41  W.  Va.  422,  23  S.  E.  579. 
See  also  Banks  v.  Conant  (1867)  14 
Allen  (Mass.)  497  (holding  father  en- 
titled to  recover  bounty  from  third 
person)  ;  and  Stiles  v.  Danville  (1869) 
42  Vt.  282  (holding  that  minor  could 
recover  bounty  from  a  town). 

Indeed,  some  of  the  above  cases,  it 
may  be  argued,  lend  support  indirectly 
to  the  proposition  that  there  is  no 
emancipation  by  reason  of  the  enlist- 
ment. For  example,  in  Magee  v. 
Magee  (1872)  65  HI.  255,  supra,  the 
court  held  that  the  bounty  was  a  gift 
or  gratuity,  and  not  compensation  for 


services,  and  therefore  belonged  to  the 
minor,  who  enlisted,  and  not  to  his 
father,  and  it  was  apparently  assumed 
that,  if  the  bounty  was  compensation 
or  wages  for  services,  the  father  would 
be  entitled  thereto.  See  also  Halliday 
v.  Miller  (1887)  29  W.  Va.  424,  6  Am. 
St.  Rep.  658,  1  S.  E.  821,  supra,  where 
the  court  distinguished  between  the 
right  of  the  minor  to  a  military  boun- 
ty, which  was  the  question  presented, 
and  the  right  ordinarily  to  wages  or 
compensation  for  services  performed 
by  the  minor  to  which  the  father  was 
considered  as  entitled.  The  court  said 
there  was  in  this  case  not  the  slight- 
est evidence  of  an  emancipation.  It 
was  held  that  the  minor  was  entitled 
personally  to  bounties  and  pay  as  a 
soldier,  and  that  no  distinction  should 
be  made  between  these,  since  the  gov- 
ernment in  time  of  war  might  compel 
the  military  services  of  its  citizens, 
whether  adults  or  minors,  on  any 
terms  it  chose  to  offer,  and  therefore 
the  regular  pay  of  a  soldier  was  as 
much  a  gift  or  bounty  as  what  was 
paid  to  induce  him  to  volunteer. 

And  of  this  class  of  cases,  involving 
the  right  as  between  father  and  son 
to  bounty  money,  is  Ginn  v.  Ginn 
(1872)  38  Ind.  526,  which  seems  indi- 
rectly to  support  the  proposition  that 
the  enlistment  of  a  minor  does  not 
emancipate  him,  at  least  where  the 
minor  is  not  liable  himself  to  military 
duty,  and  is  not  receivable  as  a  volun- 
teer against  the  father's  consent.  In 
this  case  the  infant  was  only  sixteen 
years  of  age,  and  volunteered  without 
the  consent  of  the  father.  The  latter 
received  the  bounty  money,  and  in  an 
action  by  the  son  to  recover  it,  the 
court  said  that  unless  the  father  had 
in  some  way  forfeited  his  rights  to  the 
custody  and  earnings  of  the  son,  noth- 
ing of  which  appeared  in  the  case,  he 
was  entitled  to  the  bounty  received 
for  the  services  of  the  son  as  a  volun- 
teer. The  court  said  there  was  no 
essential  difference  in  principle  be- 
tween this  and  any  other  kind  of  serv- 
ices or  earnings;  and  took  the  view, 
which  is  apparently  contrary  to  the 
weight  of  authority,  that  the  bounty, 
which  was  given  by  a  county,  was  not 
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a  mere  gift,  but  a  consideration  for  a 
contract  for  service  in  order  to  relieve 
the  citizens  of  the  county  from  being 
drawn  by  draft 

In  Ayer  v.  Ayer  (1868)  41  Vt.  802, 
it  was  held  that  a  son  could  recover 


from  his  father  money  which  he  had 
received  during  his  service  in  the 
army  as  bounties  and  as  pay,  And  had 
turned  over  to  his  father  on  the  tat- 
ter's promise  to  refund  the  same. 

R.  £r  H* 


SARAH  J.  THOMPSON,  PMT.  in  Certiorari, 

V. 

JACOB  L.  GRAINS  et  al. 


IlUnoia  Supreme  Court  ^  October  23,  1020 » 

.    (294  111.  270,  128  N.  E.  508.) 

Tender  —  necessity  of  bringing  into  court. 

1.  A  tender  in  an  equity  suit  to  foreclose  a  mortgage  need  not  be  brought 
into  court  in  order  to  prevent  the  running  of  the  higher  rate  of  interest 
provided  by  the  contract  in  case  of  default,  if  plaintiff  has  notice  that  the 
defendant  is  ready,  able,  and  willing  to  pay  the  money  over  whenever  it  is 
demanded. 

[See  note  on  this  question  beginning  on  page  938.] 


Statute  —  construction  —  meaning  of 
words. 

2.  In  the  construction  of  statutes, 
words  are  to  be  given  their  ordinary 
meaning  unless  that  would  make  the 
statute  absurd  or  unmeaning. 

[See  25  R.  C.  L.  988.] 

Time  —  computation  —  prorating  of 
—  taxes. 

3.  Under  an  agreement  between 
vendor  and  purchaser  that  the  taxes 
for  a  certain  year  shall  be  prorated, 
the  reference  will  be  presumed  to  have 
been  to  the  calendar  year,  and  there- 
fore the  purchaser  under  such  agree* 
ment  is  entitled  to  credit  for  the  time 
between  January  1  and  the  date  of 
purchase,  and  not  merely  from^  April 
1  to  date  of  purchase,  although  the 
statute  provides  that  the  owner   of 


property  on  April  1st  of  any  year  shall 
be  liable  for  the  taxes  of  that  year. 
[See  26  R.  C.  L.  731.] 

Tender  —  objection  —  waiver. 

4.  Objection  to  a  tender  that  it  was 
not  sufficient  waives  objections  that  it 
was  by  certified  check  instead  of  cash, 
contained  a  stipulation  that  it  was  in 
full  of  all  demands,  and  was  to  a 
trustee  instead  of  the  beneficiary. 

[See  26  R.  C.  L.  638.] 

■ 

Appeal  —  direction  to  dismiss  fore- 
closure suit  —  provision  for  pay- 
ment. 

6.  A  direction  to  dismiss  a  fore- 
closure suit  on  reversal  because  of  a 
tender  of  the  amount  due  should  be 
conditioned  on  the  payment  of  such 
amount. 


Certiorari  to  the  Second  Branch  of  the  Appellate  Court,  First  District, 
to  review  a  judgment  reversing  a  decree  of  the  Superior  Court  for  Cook 
County  (Foell,  J.)  in  favor  of  plaintiff  in  a  suit  to  foreclose  a  trust  deed 
and  for  an  accounting.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Joseph  T.  Tjrrrell  and  Messrs.  Jacob  Levy  and  Josiah 
Walter  H.  GhamberB  for  plaintiff  in  Bumham  for  defendants  in  cer- 
certiorari.  tiorari. 
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Carter,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  in  error  iUed  a  bill  in  the 
superior  court  of  Cook  county 
against  defendants  in  error  to  fore- 
close, a  trust  deed  and  for  an  ac- 
counting, alleging  default  in  the 
payment  of  the  principal  note  and 
certain  interest  coupons,  and  declar- 
ing the  entire  mortgage  indebted- 
ness due.  The  matter  was  referred 
to  a  master  in  chancery  to  take  evi- 
dence, and  after  a  hearing  on  his  re- 
port a  decree  was  entered  in  favor 
of  plaintiff  in  error,  finding  that  the 
defendants  in  error  should  pay 
plaintiff  in  error  $3,681.03,  with  in- 
terest and  costs.  On  appeal  the  ap- 
pellate court  reversed  the  decree 
and  remanded  the  cause,  with  direc- 
tions to  dismiss  the  bill  for  want  of 
equity  at  plaintiff  in  error^s  costs. 
The  case  has  been  brought  here  for 
further  review  on  petition  for  certi- 
orari. 

The  record  shows  that  August  24, 
1914,  plaintiff  in  error  Sarah  J. 
Thompson,  and  her  husband,  con- 
veyed certain  premises  by  warranty 
deed  to  defendant  in  error,  Jacob  L. 
Grains.  The  deed  expressed  a  con- 
sideration of  $10,  but  the  evidence 
tends  to  show  that  the  consideration 
was  really  $19,000,  of  which  $5,000 
was  paid  in  cash.  At  the  time  of 
the  sale  there  was  an  encumbrance 
of  $10,000  on  the  property,  and  the 
evidence  tends  to  show  that  this 
was  agreed  to  be  assumed  as  part 
of  the  purchase  price.  The  balance 
of  $4,000  was  evidenced  by  four 
principal  notes  of  $1,000  each,  due 
in  six,  twelve,  eighteen,  and  twenty- 
four  months,  with  interest  at  6  per 
cent  per  annum,  and  7  per  cent  if 
not  paid  when  due;  the  interest  in- 
stalments being  evidenced  by  cou- 
pons. These  notes  were  all  secured 
by  a  trust  deed  on  the  premises, 
payable  at  the  office  of  Lavem  W. 
Thompson,  the  trustee  named  in  the 
trust  deed.  Thompson  appears  to 
be  a  nephew  of  plaintiff  in  error,  but 
not  interested,  except  as  trustee, 
and  possibly  as  attorney,  in  the  re- 
sult of  this  suit.  A  contract  entered 
into  previously  with  reference  to 


this  transaction  provided  that  all 
the    taxes    levied    after   the   year 

1913  should  be  assumed  by  the  pur- 
chaser. At  the  time  the  property 
was  transferred,  it  was  orally 
agreed  that  the  taxes  for  the  year 

1914  should  be  prorated  when  the 
amount  was  ascertained,  which 
could  not  be  done  at  that  time,  as 
these  taxes  were  payable  in  the 
early  part  of  1915.  February  24, 
1915,  when  the  first  note  for  $1,000 
and  four  interest  coupon  notes  ag- 
gregating $120  came  due,  as  the 
amount  of  the  1914  taxes  was  as  yet 
unascertainable,  it  was  agreed  be- 
tween the  parties  that  these  four  in- 
terest notes  should  be  held  in  abey- 
ance until  after  the  taxes  were  paid. 
Thereafter,  in  accordance  with  this 
understanding,  the  defendants  in 
error  paid  these  taxes,  amounting 
to  $226.93,  and  then  discussed  with 
plaintiff  in  error's  representative 
the  matter  of  prorating  them.  The 
defendants  in  error  took  the  posi- 
tion that  they  were  entitled  to  be 
credited  with  that  proportion  of  the 
taxes  represented  by  the  time  be- 
tween January  1,  1914,  and  August 
24,  1914,  the  date  of  the  sale,  while, 
on  the  other  hand,  plaintiff  in  error 
contended  that  credit  should  only 
be  given  on  the  basis  of  the  period 
from  April  1,  1914,  to  the  date  of 
the  sale.  This  discussion  was  ap- 
parently held  with  the  trustee, 
Thompson,  who  was  acting  as  attor- 
ney for  plaintiff  in  error,  and  he 
told  the  representative  of  defend- 
ants in  error  that  there  was  a  dif- 
ference of  opinion  as  to  which  of  the 
two  methods  should  be  followed  in 
prorating,  and  he  testified  on  this 
hearing  that  he  suggested  that  they 
go  and  consult  with  the  Chicago 
Title  &  Trust  Company  about  the 
matter,  and  follow  the  advice  of  the 
representative  of  that  company  as 
to  the  date  from  which  the  prorat- 
ing should  be  reckoned,  saying  on 
that  question,  *1  was  not  dead  sure 
myself."  The  representative  of  de- 
fendants in  error  stated  that  he  did 
not  know  that  they  would  be  willing 
to  abide  by  the  opinion  of  the  Chi- 
cago Title  &  Trust  Company,  but 


they  would  go  and  talk  with  the  of- 
ficers of  that  company.  No  agree- 
ment was  made  with  reference  to 
the  date  to  be  used  in  prorating* 
Nothing  further  was  done  about  the 
matter  before  August  24,  .1915, 
when  another  note  of  $1,000  and 
three  interest  coupons  came  due. 
Jacob  L.  Grains  (whom  for  conven- 
ience we  will  term  the  defendant  in 
error)  then  tendered  the  amount 
due  under  the  trust  deed,  less  the 
deduction  which  he  claimed  should 
ber  allowed  to  him  for  the  propor- 
tionate share  of  the  taxes  for  1914. 
This  tender  was  made  by  the  certi- 
fied personal  check  of  Grains,  and 
was  indorsed  in  full  of  all  demands 
iip  to  and  including  August  24, 1915. 
Plaintiff  in  error  refused  to  accept 
the  check,  and  on  August  27  re- 
turned it  with  a  letter  stating,  'It  is 
our  intention  to  commence  foreclo- 
sure proceedings  on  this  mortgage  as 
soon  as  papers  can  be  printed.''  A 
few  days  thereafter  a  bill  was  filed 
to  foreclose  the  trust  deed,  alleging, 
among  other  things,  that  on  account 
of  default  the  complainant  had 
elected  to  declare  the  entire  indebt- 
edness due,  in  accordance  with  the 
terms  of  the  trust  deed.  Defendant 
in  error  filed  a  plea  in  that  proceed- 
ing, setting  up  the  tender,  and  that 
he  was  still  able  and  willing  to  pay, 
and  offering  to  pay,  the  amount 
which  should  be  found  due  by  the 
court.  After  argument,  this  plea 
was  held  good,  and  a  replication  was 
filed,  and  the  matter  went  to  a  hear- 
ing before  the  chancellor.  After 
the  evidence  had  been  introduced, 
plaintiff  in  error,  apparently  think- 
ing the  case  was  going  against  her, 
on  October  17,  1916,  moved  that  the 
suit  be  dismissed,  and  an  order  was 
entered  that  "on  motion  of  solicitor 
for  complainant  it  is  ordered  that 
said  suit  be  dismissed  at  complain- 
ant's motion -and  at  complainant's 
costs."  During  that  hearing  de- 
fendant in  error  again  tendered  in 
open  court  the  amount  that  he 
claimed  was  due,  which  was  again 
refused.  In  the  meantime  the  en- 
tire indebtedness  had  by  its  terms  be- 
come due.    Just  after  that  suit  was 
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dismissed,  defendant  in  error  asked 
plaintiff  in  error  for  a  statement  as 
to  the  amount  due,  which  was  fur- 
nished in  a  few  days,  and  which 
showed  that  plaintiff  in  error 
claimed  the  taxes  should  be  pro- 
rated from  April  1,  instead  of  Jan- 
uary 1,  1914.  After  receiving  this 
statement,  defendant  in  error,  on 
October  27,  1916,  tendered  plaintiff 
in  error  $3,225  in  cash,  which  was 
refused,  and  immediately  there- 
after, on  the  same  day,  he  again 
tendered  in  cash  to  her  $3,275, 
which  was  likewise  refused.  The 
record  tends  to  show  that  the  only 
reason  assigned  for  the  refusal  of 
the  several  tenders,  including  the 
one  made  by  certified  check,  was 
that  the  amount  was  not  sufficient, 
because  the  taxes  for  1914  should  be 
prorated  from  April  1  instead  of 
January  1.  About  a  month  later 
plaintiff  in  error  filed  the  present 
bill.  Defendant  in  error  answered, 
denying  any  default,  and  setting  up 
the  tender  of  payment,  and  also 
alleging  that  the  original  deed  to 
Grains  from  plaintiff  in  error  war- 
ranted the  premises  to  be  free  and 
clear  of  encumbrance,  when,  as  a 
matter  of  fact,  there  was  an  encum- 
brance of  $10,000  which  the  defend- 
ant in  error  was  obliged  to  pay,  and 
that  this  was  largely  in  excess  of 
plaintiff  in  error's  demand,  and  that 
therefore  the  foreclosure  should  not 
be  permitted  until  the  encumbrance 
of  $10,000  had  been  paid  off  by 
plaintiff  in  error.  The  answer  also 
set  up  the  prior  bill  and  the  dismis- 
sal thereof  after  hearing,  and  al- 
leged that  this  dismissal  was  res 
judicata.  The  case  was  referred  to 
a  master  in  chancery,  who  found 
that  the  taxes  should  be  prorated  as 
claimed  by  defendant  in  error;  that 
the  tender  made  on  August  24, 1915, 
was  the  correct  amount,  that  all  the 
tenders  made  thereafter  were  suf- 
ficient, and  that  the  dismissal  of  the 
first  suit  was  res  judicata.  Objec- 
tions were  filed  by  both  parties, 
which  were  overruled  and  ordered 
to  stand  as  exceptions  before  the 
chancellor.  Some  of  the  exceptions 
were  sustained,  and  some  were  over- 
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ruled;  the  chancellor  finding  that 
the  method  of  prorating  the  taxes 
from  January  1  instead  of  April  1 
was  correct,  and  that  the  tender 
made  August  24,  1915,  was  there- 
fore for  the  correct  amount,  but 
that  the  tender  had  not  been  kept 
good,  and  that  therefore  that 
amount,  being  overdue  from  the 
time  of  the  tender,  drew  interest  at 
the  rate  of  7  per  cent,  and  that 
when  the  tender  was  made  October 
27  it  was  insufficient  in  amount,  for 
the  reason  that  it  only  included  in- 
terest at  6  per  cent,  instead  of  7 
•per  cent.  No  solicitor's  fees  were 
allowed  to  plaintiff  in  error  by  the 
decree. 

The  first  question  presented  re- 
gards the  proper  date  for  biegin- 
ning  in  prorating  the  taxes  for 
1914,  the  oral  agreement  as  to 
these  taxes  being  that  they  should 
be  prorated  after  the  amount  was 
ascertained. 

Section  8  of  the  Revenue  Act  of 
1898  provides  that  the  owner  of 
property  on  the  1st  day  of  April  in 
any  year  shall  be  liable  for  the 
taxes  of  that  year.  Kurd's  Stat. 
1917,  p.  2482.  It  is  argued  by  coun- 
sel for  plaintiff  in  error  that  the 
tax  year,  therefore,  should  run 
from  April  1  until  March  31  of  the 
following  year.  Section  1  of  the 
act  on  the  construction  of  statutes 
(Kurd's  Stat.  1917,  p.  2845)  pro- 
vides that  in  the  consideration  of 
all  statutes,  the  following  rule, 
among  others,  shall  be  observed  un- 
less repugnant  to  the  context  of 
the  statute:  "Tenth,  the  word 
'month'  shall  mean  a  calendar 
month,  and  the  word  'year'  a  calen- 
dar year  unless  otherwise  ex- 
pressed; and  the  word  'year'  alone, 
shall  be  equivalent  to  the  expres- 
sion 'year  of  our  Lord.'" 

In  the  construction  of  statutes 
words  are  to  be  given  their  ordi- 
nary  meaning,   unless   that  would 

make  the  statute 
***Vttt^tion-  absurd  or  unmean- 
ing. Chudnovski  v. 
Eckels,  232  III. 
312,  83  N.  E.  846;  Depue  v. 
Banschbach,   273   111.   574,    113  N. 


con 
meAnlns   of 
fFOrda. 


E.  156.  Taxes  are  usually  spoken 
of  by  public  officials  and  those 
who  have  to  deal  with  real  es- 
tate with  reference  to  a  certain 
year,  as  "the  year  1914"  or  '*the 
year  1913."  It  is  held  in  various 
cases  that  only  when  it  appears  to 
be  the  intention  of  the  law  itself 
will  it  be  construed  to  mean  a  fiscal 
year  for  revenue  or  tax  purposes 
different  from  the  calendar  year, 
and,  unless  that  purpose  is  clearly 
shown,  it  is  to  be  presumed  that  a 
calendar  year  is  meant.  8  Words  & 
Phrases,  1st  Series,  7839;  4  Words 
&  Phrases,  2d  Series,  1364.  Un- 
der these  rules  of  construction  it 

would     seem     that  Time--comp«t«- 
the    word     "year/'  tion-pror«tt»» 

as     used     in     this  '*'  *"''•• 

agreement  with   reference   to   the 

payment    of    these    taxes,    would 

mean  a  calendar  year. 

It  seems  that  the  highest  courts 
of  other  jurisdictions  with  refer- 
ence to  their  particular  statutes  are 
not  in  full  accord  on  this  question. 
In  J.  L.  Hammett  Co.  v.  Alfred 
Peats  Co.  217  Mass.  520,  L.R.A. 
1915A,  334,  105  N.  E.  370,  it  was 
held  that  the  y^ar  during  which  the 
liability  for  taxes  accrued,  and  the 
tax  year  began  on  May  1,  and  the 
reason  for  that  holding  was  that, 
taken  in  connection  with  the  sub^ 
ject-matter  concerning  the  assess- 
ment of  taxes,  that  date  was  in- 
tended to  be  the  beginning  of  such 
year.  In  Pere  Marquette  R.  Co.  v. 
Kalamazoo,  L.  S.  &  C.  R.  Co.  158 
Mich.  40,  122  N.  W.  356,  where  a 
question  of  liability  for  tax  arose 
where  the  railroad  was  required  to 
list  its  property  July  1,  it  was  held 
with  reference  to  the  tax  year  that 
the  calendar  year  instead  of  a  fiscal 
year  was  intended.  As  it  was  stat- 
ed in  this  last  case,  so  it  might  be 
stated  here:  "It  is  also  significant 
that  the  taxes  for  one  year  are  not 
.  .  .  payable  until  the  first  of  the 
following  year" — ^that  is,  calendar 
year. 

The  wording  of  the  statutes  of 
these  two  states  was  somewhat 
similar  to  the  wording  of  the  Illi- 
nois   statute   in   this   regard,   but 
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neither  of  the  cases  can  be  control^ 
ling  here. 

It  may  be  noted  in  passing:,  aU 
though  not  controlling,  that  in  1917 
the  legislature  amended  §  292  of 
the  Revenue  Law,  and  the  amended 
section  provides  that  "the  word 
ye&if  when  used  in  the  act  with 
reference  to  taxes  of  or  for  a  year, 
shall  mean  a  calendar  year,  begin- 
ning on  the  first  day  of  January.'' 
Laws  1917,  p.  658.  We  think  it  is 
a  fair  construction  of  the  statute 
before  this  amendment  that  the 
calendar  year  was  meant,  instead 
of  a  fiscal  year,  in  prorating  the 
taxes  in  this  case,  and  that  there- 
fore the  master,  the  chancellor, 
and  the  appellate  court  rightly  held 
that  the  date  for  beginning  the 
prorating  of  taxes  under  this 
agreement  should  be  January  1, 
and  not  April  1,  1914. 

Counsel  for  plaintiff  in  error  con- 
tend that  the  alleged  tender  of 
$1,063.26  made  on  August  24,  1915, 
was  not  a  legal  tender,  while  coun- 
sel for  defendant  in  error  argue 
that  this  question  was  heard  and 
tried  in  the  first  foreclosure  suit, 
and  therefore,  as  that  suit  was  dis- 
missed after  the  case  had  gone  to 
a  hearing,  on  motion  of  plaintiff  in 
error,  at  complainant's  costs,  with 
no  condition,  it  was  not  dismissed 
without  prejudice;  that  the  former 
suit  is  res  judicata  as  to  the  tender 
of  August  24  being  a  legal  tender 
and  sufficient  in  law.  Counsel  for 
both  parties  have  argued  this  ques- 
tion at  length,  with  the  citation  of 
numerous  authorities,  but  in  view 
of  the  conclusion  we  have  reached 
that  the  tender  was  legal  as  made 
August  24,  1915,  we  deem  it  un- 
necessary to  discuss,  the  question 
of  res  judicata. 

Under  our  holding  heretofore 
made  that  defendant  in  error  prop- 
erly prorated  the  taxes  of  1914 
from  January  1  instead  of  April  1, 
there  can  be  no  dispute  but  that 
the  amount  of  the  tender  on  Au- 
gust 24,  as  stated  on  the  certified 
check,  was  sufficient  to  cover  the 
amount  then  due;  but  it  is  argued 
here  that  the  tender  was  not  legal. 


both  for  the  reason  that  it  was  by  a 
certified  check,  and  not  in  cash,  and 
that  the  indorsement  on  the  hack 
stated  that  it  was  for  a  full  release. 
The  evidence  in  the  entire  record 
tends  strongly  to  show  that  the 
only  objection  made  to  this  tender 
at  the  time  was  that  the  amount 
was  not  sufiSicient,  and  that  no  ques- 
tion was  raised  as  Tender- 
to  its  being  by  cer-  objection— 
tified  check,  or  be-  ^•*^*'- 
cause  of  the  indorsement.  The  law 
interprets  the  conduct  of  the  par^ 
ties  as  to  a  tender  according  to 
their  apparent  intention,  and  deter- 
mines its  sufficiency  upon  the  ob* 
jections  then  stated,  and  silence  is 
considered  a  tacit  waiver  of  other 
objections.  1  Sutherland,  Dam- 
ages, 4th  ed.  §  273 ;  26  R.  C.  L.  638. 
See  also,  to  the  same  effect,  28  Am. 
&  Eng.  Enc.  Law,  2d  ed.  18,  19,  and 
cases  cited ;  Gradle  v.  Warner,  140 
111.  123,  29  N.  E.  1118;  12  Enc.  Ev. 
487.  This  same  reasoning  applies 
to  the  question  whether  or  not  the 
tender  was  properly  made  to  the 
trustee,  instead  of  to  the  creditor 
herself.  1  Sutherland,  Damages, 
4th  ed.  §  265. 

Counsel  for  plaintiff  in  error  also 
argue  that  there  is  no  proof  in  the 
record  that  the  tender  was  kept 
good  by  defendant  in  error  until 
the  hearing  in  this  proceeding,  and 
that  therefore  the  original  tender, 
even  if  sufficient,  would  not  stop 
the  running  of  the  interest,  and 
this  was  so  held  by  the  chancellor. 

"In  equity,  it  is  seldom  required 
that  the  tender  be  kept  good,  in  the 
sense  in  which  that  term  is  used  at 
law."  26  R.  C.  L.  647;  Livingston 
County  V.  Henneberry,  41  111.  179. 

In  the  early  case  of  Webster  v: 
French,  11  111.  254,  this  court  had 
occasion  to  discuss  this  question, 
and  said  (page  278) :  "The  result 
of  my  examination  of  this  subject 
clearly  shows  that  the  court  of 
chancery  is  not  bound  down  by  any 
fixed  rule  on  this  subject,  by  which 
it  will  allow  the  substantial  ends  of 
justice  to  be  perverted  or  defeated 
by  the  omission  of  an  unimportant 
or  useless  act,  which  nothing  but 
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the  merest  technicality  could  re- 
quire. The  money  may,  at  any 
time,  be  ordered  to  be  brought  into 
court,  whenever  the  rights  of  the 
opposite  party  may  require  it,  but 
while  he  is  insisting  that  the  money 
is  not  his,  and  that  he  is  not  bound 
to  accept  it,  it  would  seem  to  be  a 
matter  of  no  great  consequence  to 
him  whether  it  is  in  the  custody  of 
the  court  or  not.  The  court  pos- 
sesses a  liberal  and  enlarged  discre- 
tion on  this  subject,  by  the  proper 
exercise  of  which  the  rights  of  all 
parties  may  be  protected.'* 

The  doctrine  in  that  case  had 
been  quoted  many  times  with  ap- 
proval by  this  court,  and,  so  far  as 
we  know,  has  never  been  criticized 
in  any  particular.  In  Glos  v.  Good- 
rich, 175  111.  20,  23,  51  N.  E.  644, 
this  court  said:  "A  court  of  equity 
is  not  bound  by  any  rule  requiring 
the  complainant  to  bring  money 
into  court  in  a  case  in  which  he 
may,  by  a  decree,  be  required  to 
pay  money  before  a  decree  will  be 
entered  by  the  court.  The  money 
may  be  ordered  into  court  at  any 
time  when  the  rights  of  the  defend- 
ant require  it,  and  the  failure  to 
produce  it  in  court  at  the  time  of 
filing  the  bill,  and  constantly  hav- 
ing it  there,  cannot  be  permitted  to 
defeat  the  ends  of  'justice  and  pre- 
vent the  rendition  of  a  decree" — 
citing  Webster  v.  French,  supra, 
and  other  decisions  of  this  court. 

Again,  in  Glos  v.  Ambler,  218  111. 
269,  273,  75  N.  E.  766,  we  said: 
"The  original  tender  was  made  to 
Glos  in  cash  before  the  commence- 
ment of  the  suit.  He  refused  to 
accept  it.  We  have  held  that  it  is 
sufficient  that  the  complainant 
make  a  tender  to  the  defendant, 
and  allege  in  his  bill  that  he  is  will- 
ing to  pay  whatever  amount  shall 
be  found  due  to  the  holder  of  the 
tax  deed  upon  the  entering  of  a 
final  decree,  and  that  this  is  suffi- 
cient to  place  the  defendant  in  the 
wrong,  and  require  him  to  pay  the 
costs.  [Citing  authorities.]  The 
complainant  Furlong  not  only  sig- 
nified his  willingness  to  pay  the 
amount  found  upon  rendition  of  the 


decree,  but  he  tendered  this  amount 
before  the  suit  was  commenced, 
and  offered  by  his  bill  to  pay  the 
same  at  any  time;  also,  aftc^  the 
decree  was  rendered,  paid  the 
money  into  court  subject  to  the  or- 
der of  the  appellants.  This  was 
sufficient  to  stop  interest  on  the 
amount,  and  also  to  render  appd- 
lants  liable  for  costs.^' 

In  the  first  foreclosure  suit  here, 
defendant  in  error  filed  a  plea  after 
he  had  made  the  tender,  saying 
that  he  was  ready  to  bring  the 
money  into  court  on  the  order  of 
court.  The  testimony  on  this  hear- 
ing was  to  the  effect  that  defendant 
in  error  told  the  trustee  under  the 
trust  deed,  after  he  had  made  his 
last  tender  of  $3,275,  that  "you  can 
have  this  whenever  you  want  it," 
and  there. is  no  contradiction  of  any 
kind  that  he  was  not  ready,  willing, 
and  able  to  carry  out  that  offer.  In 
Gillespie  v.  Fulton  Oil  &  Gas  Co. 
236  111.  188,  205,  86  N.  E.  226,  this 
court  said:  "Even  if  there  had 
been  no  payment  or  tender  of  pay- 
ment by  appellant  prior  to  the  fUing 
of  the  bill  in  this  case,  the  biU  was 
filed  in  December,  1906,  before  the 
second  year  expired,  and  in  his  biU 
appellant  tenders  performance  of 
all  of  the  conditions  and  covenants 
by  him  to  be  performed,  and  avers 
that  he  is  ready  and  willing  to  go 
on  in  good  faith  and  perform  all  of 
his  covenants.  This  is  a  sufficient 
tender  in  equity** — citing  authon- 
ties,  among  others,  Webster  v. 
French,  supra. 

This  doctrine  has  been  cited  ,^l^*^ 
approval    in   many   other   jurisdic- 
tions.     See,    among    other     cas^' 
Harris  v.  Greenleaf,   117  Ky.  Sljf 
79   S.  W.   267,  4   Ann.   Gas.    8^9/ 
Kline  v.  Vogel,  90  Mo.  239,  1  S.  W. 
733,  2  S.  W.  408;  Cheney  v.  UbWf 
134  U.  S.  .68,  33  L.  ed.  818,  10  SuP- 
Ct.   Rep.   498;   Brock  v.  Hidy,  ^^ 
Ohio  St.  306.    See  also,  on  the  g^f' 
eral  doctrine  as  to  tender  in  eQ^^f 
and  keeping  it  good,  Breitenbach  ^' 
Turner,  18  Wis.  140,  Moynahan  J- 
Moore,  9  Mich.  9,  77  Am.  Dec.  4Wi 
and  cases  cited  in  note. 

Counsel  for  plaintiff  in  error  ^'^ 


THOMPSON 

(C9i   ill.   tTO,   1 

sist  that  on  the  question  of  tender 
being  kept  good,  this  court  has  held 
in  Aulger  v.  Clay,  109  111,  487,  Grain 
V.  McGoon,  86  111.  431,  29  Am.  Rep. 
37,  and  other  cases,  that  the  same 
rule  applies  both  in  law  and  equity 
that  the  tender  must  be  kept  good 
and  brought  into  court  in  order  to 
stop  the  payment  of  costs  or  the 
running  of  interest.  We  think 
counsel  have  drawn  the  wrong  con- 
clusion from  the  reasoning  in  Grain 
V.  McGoon,  supra,  and  in  quoting  in 
their  briefs  the  holding  in  that 
opinion,  they  have  not  given  the 
entire  reasoning  on  the  subject. 
They  quote  in  their  briefs  from  page 
435  of  the  Grain  Gase,  as  follows: 
"We  think  the  preferable  rule  is, 
where  the  tender  is  made  after  the 
day  the  debt  secured  by  the  mort- 
gage is  due,  to  require  that  it  shall 
be  kept  good  in  order  that  it  may 
operate  to  discharge  the  mortgage" 
— citing  authorities. 

But  thdt  opinion  goes  on  to  say: 
"It  was  Martin's  duty,  when  his 
tender  was  rejected,  to  have  kept 
the  money  safely,  and  been  ready 
to  pay  it  when  McGoon  should  con- 
sent to  accept  it." 

This  reasoning  is  in  harmony 
with  that  of  the  appellate  court,  in 
the  decision  of  this  case,  that  it 
would  be  inequitable  and  unjust  to 
charge  defendant  in  error  7  per 
cent  interest  after  the  maturity  of 
the  first  payment  up  to  and  includ- 
ing the  time  of  the  last  tender,  in 
October,  1916,  in  view  of  the  evi- 
dence that  the  tender  was  made  in 
February,  and  again  during  the 
hearing  of  the  first  foreclosure  suit 
and  •  immediately  thereafter,  and 
after  getting  a  statement  from 
plaintiff  in  error  as  to  the  amount 
due,  and  in  view  of  the  testimony 
showing  that  the  last  tender  was 
more  than  sufficient  to  pay  the  en- 
tire indebtedness  at  that  time,  at 
the  regular  rate  of  6  per  cent, 
rather  than  7  per  cent,  which  could 
only  be  collected  if  there  was  a 
default;  also  in  view  of  the  proof 
showing,  without  contradiction,  that 
defendant    in    error    told    plaintiff 


V.  GRAINS.  987 

28    N.   E.   508.) 

in  ferror's  representative,  at  the 
time  the  last  tender  was  made, 
that  "you 'can  have  this  whenever 
you  want  it."  This  whole  litiga- 
tion was  brought  about  by  the 
mistaken  clain^,  even  if  in  good 
faith,  of  plaintiff  in  error  as  to 
the  division  of  the  taxes  for  1914. 
This  court  cited  with  approval 
in  Webster  v.  French,  supra,  the 
case  of  Washburn  v.  Dewey,  17 
Vt.  92,  where  the  court  said :  "The 
excuses  for  not  performing  this 
contract  are,  if  not  frivolous,  at 
least  very  unsatisfactory.  The  or- 
atrix,  having  tendered  to  the  de- 
fendant the  money  for  the  payment 
of  the  note,  had  nothing  fiurther  to 
do  until  the  defendant  manifested 
his  willingness  to  comply  with  his 
obligation,  and  demanded  the 
money.  There  is  no  pretense, 
therefore,  for  saying  the  'tender 
was  not  kept  good.^" 

That  reasoning  applies  with  full 
force  here.  On  the  facts  as  stated 
in  this  case,  there  was  never  any 
good  reason  for  plaintiff  in  error  or 
her  agent  refusing  the  tender  when 
made  in  August,  1915,  or  when 
made  in  open  court  at  the  first 
hearing,  or  in  October,  1916,  in  an 
amount  which,  in  view  of  our  hold- 
ing here  as  to  the  amount  of  taxes 
due  by  prorating,  was  in  excess  of 
the  amount  due  to  plaintiff  in  error 
with  the  regular  rate  of  interest,  6 
per  cent. 

Under  the  reasoning  in  the 
numerous  decisions  of*  this  court 
based  on  Webster  v.  French,  11  111. 
254,  we  cannot  hold,  either  in  equi- 
ty or  by  the  weight  .„ece..ity  of 
of  authority  in  this  i»riBiciB»  into 
and  other  jurisdic-  ••"*• 
tions,  that  defendant  in  error 
should  be  required  to  bring  the 
money  into  court,  or  to  prove  fur- 
ther than  shown  by  the  record  that 
the  money  was  always  ready  to  be 
paid  to*  plaintiff  in  error  at  any 
time  she  demanded  it.  To  hold 
otherwise  on  this  record  would  be 
tantamount  to  holding  that  a  court 
of  equity  would,  on  the  merest 
technicality,  defeat  the  ends  of  jus- 
tice. 
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The  appellate  court  rightly  held 
that  the  first  tender  was  sufficient, 
and  thiat  therefore  the  plaintiff  in 
error  was  not  entitled  to  7  per  cent 
interest  on  the  unpaid  instalments 
at  the  time  the  last  tender  was 
made,  in  October,*  1916,  and  that 
this  last  tender  was  also  sufficient, 
on  this  record,  to  pay  the  entire  in- 
debtedness then  due.  Nothing,  in 
our  judgment,  is  said  in  any  of  the 
decisions  relied  on  by  counsel  for 
plaintiff  in  error  that  would  re- 
quire a  contrary  conclusion.  We 
have  examined  them  all,  and  do  not 
deem  it  necessary  to  refer  to  them 
in  detail. 

Counsel  for  plaintiff  in  error  also 
suggest  that  the  superior  court 
should  have  allowed  solicitor's  fees. 
The  trust  deed  provided  for  solici- 
tor's fees  if  there  was  a  default  in 
any  of  the  payments.  As  we  have 
held  that  there  was  no  default,  it  is 
not  necessary  for  us  to  decide 
whether  solicitor's  fees  should  have 
been  allowed,  under  all  the  circum- 


stances of  this  case,  if  there  had 
been  default,  and  the  chancellor 
rightly  held  that  no  solicitor's  fees 
should  be  allowed. 

The  Appellate  Court  was  right  in 
reversing  the  decree  of  the  Supe- 
rior Court,  and  in  remanding  the 
cause  to  that  court.    The  direction 
to  dismiss  the  bill,  however,  should 
have    been    conditioned    upon   the 
payment  by  defendants  in  error  to 
plaintiff  in  error  of  ^    ^^j_ 
the  full  amount  of  auction  to 
the    principal    debt  tllT^n  /;,',!: 
due      October     27,  provi-ion  for 
1916,  when  the  last  "^•^■'•■*- 
tender  was  made  by  defendants  in 
error  to  plaintiff  in  error,  together 
with  the  interest  then  due  on  said 
principal  sum  at  6  per  cent  per  an- 
num, after  deducting  the  amount  of 
the  pro  rata  tax  found  by  this  opin- 
ion to  be  due  from  plaintiff  in  error. 
The    judgment    of    the    Appellate 
Court  will  be  so  modified^  and,  as 
thus  modified,  is  affirmed. 


ANNOTATION. 
Necessity  of  keeping  tender  good  in  equity. 


I.  Scope,  938. 
II.  In  general,  938. 

III.  Effect  of  Btatnte,  940. 

IV.  To  give  bill  equity: 

a.  In  general,  942. 
b.  Specific  performance,    942. 

/.  Scope, 

The  word  "tender"  is  not  used  in 
the  annotation  in  its  broad  sense  of 
an  offer  to  perform  the  acts  or  condi- 
tions which  the  person  offering  is 
bound  to  perform,  but  in  the  restricted 
senseof  a  tender  of  money  in  payment 
of  a  debt,  or  discharge  of  an  obliga- 
tion. The  note  excludes  the  tender  of 
performance,  generally,  of  contracts, 
except  the  tender  of  the  amount  due 
thereunder,  as,  for  example,  the  ten- 
der of  the  unpaid  purchase  price  in  a 
suit  for  specific  performance. 

While  this  annotation  does  not  pur- 
port fully  to  cover  equity  cases  pass- 
ing upon  this  question  where  no  ref- 
erence is  made  therein  to  the  distinc- 


IV.^HTontinjied. 

c.  For  affirmative  relief  from  in- 

strument or  contract,  945. 

d.  To  redeem  from  sale,  946. 

e.  Other  suits,  949. 
V.  To  discharge  lien,  960. 

VI.  To  stop  interest  and  costs,   953. 

tion  in  this  respect  between  equity 
and  law,  a  great  number  of  such  cases 
have  been  found,  and  are  included,  but 
separately  treated,  because  of  the  ad- 
ditional light  they  may  throw  -upon 
this  subject. 

//.  In  general. 

Generally,  there  is  no  fixed  rule  in 
equity  which  requires  a  tender  to  be 
kept  good  in  the  sense  in  which  that 
phrase  is  used  at  law.  The  necessity 
of  doing  so  depends  upon  the  equities 
of  the  case;  and  ordinarily  the  money 
tendered  need  not  be  paid  into  court 
upon  the  filing  of  the  bill,  but  an  aver- 
ment of  a  readines3  and  willingness 
to  bring  the  money  into  court,  and 
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pay  the  same  on  the  order  of  the  court, 
is  sufficient. 

Alabama.— Bass  v.  Gilliland  (1843) 
5  Ala.  761;  McCalley  v.  Otey  (1890)  90 
Ala.  302,  8  So.  167. 

Illinois.— Webster  v.  French  (1849) 
11  111.  254;  Livingston  County  v.  Hen- 
neberry  (1866)  41  111.  179;  Glos  v. 
Goodrich  (1898)  175  111.  20,  51  N.  E. 
643. 

Indiana.— Hunter  v.  Bales  (1865)  24 
Ind.  299;  Fall  v.  Hazelrigg  (1874)  45 
Ind.  576,  15  Am.  Rep.  278;  Bowen  v. 
Gerhold  (1904)  32  Ind.  App.  614,  102 
Am.  St.  Rep.  257,  70  N.  E.  546. 

Iowa.  —  McDaneld  v.  Kimbrell 
(1851)  3  G.  Greene,  335;  Hay  ward  v. 
Munger  (1863)  14  Iowa,  516. 

Missouri- Whelan  v.  Reilly  (1876) 
61  Mo.  565. 

New  York.  —  Schieck  v.  Donohue 

(1902)  77  App.  Div.  321,  79  N.  Y.  Supp. 
233,  appeal  dismissed  without  opinion 
in  (1903)  173  N.  Y.  638,  66  N.  E.  1116. 

Pennsylvania.  —  Hughes  v.  Antill 

(1903)  23  Pa.  Super.  Ct.  290, 
Texas.— Gardner  v.  Rundell  (1888) 

70  Tex.  453,  7  S.  W.  781;  Moore  v. 
Brown  (1907)  46  Tex.  Civ.  App.  523, 
103  S.  W.  242. 

Utah.  —  Le  Vine  v.  Whitehouse 
(1910)  37  Utah,  260,  109  Pac.  2,  Ann. 
Cas.  19120,  407, 

Washington.  —  Murray  v.  O'Brien 
(1909)  56  Wash.  361,  28  L.R.A.(N.S.) 
998,  105  Pac.  840. 

Wisconsin. — Breitenbach  v.  Turner 
(1864)  18  Wis.  140;  Mankel  v.  Bels- 
camper  (1898)  84  Wis.  218,  54  N.  W- 
$00. 

Thus,  in  Webster  v.  French  (111.) 
supra,  a  suit  for  specific  performance, 
holding  it  unnecessary,  where  a  ten- 
der of  the  unpaid  purchase  money  has 
been  made,  to  bring  the  money  into 
court  at  the  time  of  the  filing  of  the 
bill,  the  court,  in  this  connection, 
said:  *'The  result  of  my  examination 
of  this  subject  clearly  shows  that  the 
court  of  chancery  is  not  bound  down 
by  any  fixed  rule  on  this  subject,  by 
which  it  will  allow  the  substantial 
ends  of  justice  to  be  perverted  or  de- 
feated by  the  omission  of  an  unimpor- 
tant or  useless  act,  which  nothing  but 
the  merest  technicality  could  require. 
The  money  may,  at  any  time,  be  or- 


dered to  be  brought  into  court,  when- 
ever the  rights  of  the  opposite  party 
may  require  it;  but  while  he  is  insist- 
ing that  the  money  is  not  his,  and  that 
he  is  not  bound  to  accept  it,  it  would 
seem  to  be  a  matter  of  no  great  conse- 
quence to  him  whether  it  is  in  the 
custody  of  the  court  or  not.  The  court 
possesses  a  liberal  and  enlarged  dis- 
cretion on  this  subject,  by  the  proper 
exercise  of  which  the  rights  of  all  par- 
ties may  be  protected." 

And  in  Glos  v.  Goodrich  (111.)  su- 
pra, a  bill  to  set  aside  a  tax  deed  as  a 
cloud  on  title,  the  court  said,  on  the 
subject  of  tender:  "A  court  of  equity 
is  not  bound  by  any  rule  requiring  the 
complainant  to  bring  money  into  court, 
in  a  case  in  which  he  may,  by  a  decree, 
be  required  to  pay  money,  before  a  de- 
cree will  be  entered  by  the  court.  The 
money  may  be  ordered  into  court  at 
any  time  when  the  rights  of  the  de- 
fendant require  it,  and  the  failure  to^ 
produce  it  in  court  at  the  time  of  filing 
the  bill,  and  constantly  having  it 
there,  cannot  be  permitted  to  defeat 
the  ends  of  justice  and  prevent  the 
rendition  of  a  decree.  ...  A  bill, 
under  the  practice  in  chancery,  may 
be  sufficient  by  offering  to  bring  the 
money  into  court  and  abide  by  the 
order  of  the  court  as  to  its  payment. 
As  a  basis  of  equitable  relief,  an 
actual  tender  and  the  bringing  of 
money  into  court  and  depositing  the 
same  subject  to  the  order  of  the  court, 
or  an  averment  made  in  the  bill  of  a 
readiness  and  willingness  to  bring  the 
money  into  court,  and  pay  the  same  on 
the  order  of  the  court,  must  be  shown, 
to  authorize  relief  such  as  is  asked  in 
this  bill.  •  ,  •  The  appellee  in  this 
case  offers  to  pay  any  amount  found 
due,  and  this  is  sufficient  as  an  aver- 
ment of  tender  in  that  regard." 

And  in  Mankel  v.  Belscamper  (Wis.) 
supra,  the  court  said:  "It  is  well 
established  that  the  rules  in  respect  to 
tender  are  much  more  liberal  and  flexi- 
ble in  equity  than  at  law.  ...  In 
equitable  actions,  the  disposition  of 
the  money,  and  the  determination  of 
the  ultimate  rights  of  the  parties  in 
respect  to  it,  are  usually  subject  to 
the  control  and  determination  of  the 
court  at  the  hearing." 
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And   in   Wood   v.   Rabe    (1885).  20 
Jones  &  S.  (N.  Y.)  479,  a  suit  for  spe- 
cific performance,  holding  that  under 
the  circumstances  of  the  case  the  pay- 
ment of  the  money  into  court  was  not 
necessary  to  stop  interest,  the  court 
said:     "Courts  of  equity,  in  matters 
not  controlled   by   express   statutory 
provisions,  apply  the  rule  [that,  if  a 
debt  be  not  discharged  by  a  tender 
and    refusal,    the    money    must    be 
brought  into  court]  according  to  the 
equities  of  each  case,  and  irrespective 
of  the   question   whether   the   party 
against  whom  it  is  to  be  enforced  is  a 
plaintiff  or  a  defendant  in  the  case." 
The   distinction   between   law   and 
equity  as  to  the  necessity  of  keeping 
a  tender  good  is  recognized  in  Union 
Machinery  &  Supply  Co.  v.  Thompson 
(1919)   107  Wash.  630,  182  Pac.  573, 
holding  it  necessary  to  keep  the  tender 
good  by  bringing  the  money  into  court, 
'  because  the  action  was  6ne  at  law,  but 
citing  authorities  to  sustain  the  op- 
posite rule  in  equity. 

And  in  Vergonis  v.  Vaseleou  (1919) 
105  Wash.  441,  178  Pac.  463,  holding 
it  necessary  to  pay  the  money  ten- 
dered into  court  in  a  replevin  action, 
the  court  said,  in  respect  to  the  rule 
in  equity:  "It  is  true  that  we  have 
held  in  actions  of  equitable  cogniz- 
ance, where  the  plaintiff  must  rely 
upon  equitable  principles  to  sustain 
his  cause  of  action,  that  it  is  sufficient 
to  plead  willingness  to  pay,  without 
an  actual  bringing  of  the  money  into 
court." 

///.  Effect  of  statute. 

While,  of  course,  in  jurisdictions 
where  there  is  a  statute  upon  this  sub- 
ject applicable  to  equitable  suits, 
courts  of  equity  would  be  bound  there- 
by, if  explicit  on  the  point,  it  appears 
that  most  of  the  statutes  are  construed 
to  be  applicable  only  to  actions  at  law, 
leaving  equity  to  decide  the  question 
independently  of  the  statute. 

Thus,  in  Murray  v.  O'Brien  (1909) 
56  Wash.  361,  28  L.R.A.(N.S.)  998,  105 
Pac.  840,  a  mortgage  foreclosure  suit, 
where  it  was  held  that  a  tender  of  the 
mortgage  debt  need  not  be  kept  good 
by  bringing  it  into  court,  the  court 
said:     "While  at  law  the  rule  that  a 


tender  must  be  kept  good  by  payment 
in  court  is  well-nigh  universal,  it  is 
not  so  in  equil^.  A  willingness  to  pay 
may  be  sufficient.  Bal.  Code,  §§  5176 
and  5177,  provides  that  money  may  be 
paid  into  court,  and  thus  arrest  in- 
terest and  costs.  But,  independently 
of  these  statutes,  courts  will  apply  the 
rules  of  equity  when  it  is  necessary 
to  do  equal  justice  between  the  par- 
ties." 

And  in  McCalley  v.  Otey  (1890)  90 
Ala.  302,  8  So.  157,  holding  that  the 
payment  of  the  money  into  court  was 
not  essential  to  the  equity  of  a  bill 
to  redeem  and  to  enjoin  a  sale  under 
the  power  of  sale  in  the  mortgage,  the 
court,  in  this  connection,  said:     "It 
may  be  conceded  that  in  equity  no  less 
strictness  is  observed  in  keeping  good 
and  pleading  a  tender  than  in  courts 
of  law,  and  that  at  law  the  tender  mast 
be  kept  good  and,  under  the  statute, 
the  plea  must  be  accompanied  with 
the  money  brought  into  court.    What 
is  the  consequence,  if  the  tender  is  not 
kept   good,    and    the    money    is    not 
brought  into  court  on  plea?    A  tender 
refused  does  not  operate  to  discharge 
the  debtor  from  the  debt,  but  only  re- 
leases him  from  the  payment  of  the 
interest  subsequently  accruing;  and, 
to  have  this  effect,  the  amount  ten- 
dered must  be  in  readiness  to  be  paid 
at  any  time  called  for,  and  on  plea 
must  be  followed  by  the  payment  of 
the  money  into  court.    It  is  not  meant, 
however,    that    the    identical    money 
tendered  must  be  kept;  it  is  sufficient 
if  the  party  holds  himself  ready  to  pay 
at  all  times.    .    .    .    The  averment  of 
the  bill  is  equivalent  to  an  averment 
that,  from  the  time  of  the  first  tender 
to  the  filing  of  the  bill,  complainants 
held    themselves    ready    to    pay    the 
amount  tendered  whenever  the  mort- 
gagee would  accept  it;  and,  on  the 
facts  alleged,  the  payment  of  the  mon- 
ey into  court  was  not  essential  to  the 
equity  of  the  bill  as  a  bill  for  redemp- 
tion, or  to  restrain  the  execution  of 
the  power  of  sale.    It  is  material  only 
as  bearing  on  the  question  of  costs 
and  payment  of  the  interest,  during 
the  time  intervening  between  the  fil- 
ing of  the  bill  and  the  amendment." 
And  in  Hayward  v.  Munger  (1863) 
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14  Iowa,  516»  the  court,  in  discussinsr 
the  distinction  between  law  and  equi- 
ty as  to  tenders,  said:     "As  to  the 
failure  to  bring  the  money  into  court 
until  after  the  order  was  made  by  the 
referee,  we  remark  that  it  has  been 
held  under  our  statute,  in  an  action 
at  law,  that  the  tender  must  be  kept 
up;  and  that  a  plea  of  tender,  unac«- 
companied   by   the   payment    of   the 
money  into  court,  is  of  no  avail.    .    .    . 
The  rule  is  one  of  very  questionable 
propriety,  in  view  of  the  provisions  of 
our  statute,  in  a  law  action.    It  was  so 
settled,  however,  as  early  as  1853,  and 
we  have  not  felt  disposed  to  disturb  it. 
In  an  equitable  proceeding,  however, 
we  are  unwilling  to  give  it  effect.    The 
language  of  the  statute  is  that,  when 
the  tender  is  not  accepted,  the  party 
making  it  may,  if  he  sees  fit,  retain  it 
in  his  possession;  but  if,  afterward, 
the  party  to  whom  it  was  made  see 
proper  to  accept  it,  and  give  notice 
thereof,  the  subject  of  the  tender  must 
be  delivered  within  a  reasonable  time, 
or  it  will  be  of  ho  effect.    §  1816.    In 
this  case,  respondents  at  no  stage  of 
the  case  intimated  their  readiness  to 
accept  the  tender.    At  law,  the  judg- 
ment of  the  tribunal  is  either  yea  or 
nay,  that  it  is  either  simply  for  or 
against   the    plaintiff   or    defendant. 
There  is  no  power  to  so  mold  and 
shape  the  judgment  as  to  make  the 
rights  of  parties  contingent  upon  the 
performance    of   certain   things.     In 
equity,  the  whole  matter  is  before  the 
chancellor.    He  can  direct  that  if  the 
money  is  brought  into  court  by  a  day 
named,  the  relief  shall  be   granted, 
and,  if  not,  that  it  shall  be  denied,  and 
can   make   all   needful   orders   as   to 
costs,    if    any    should    be    adjudged 
against  a  party  for  his  failure  to  keep 
his  tender  good,  as  it  is  termed.     A 
court  of  law  has  no  such  power.    And 
in  view  of  the  power  possessed  by  the 
chancellor,  and  the  provisions  of  our 
statute,  we  hold  that,  though  the  mon- 
ey was  not  brought  into  co^rt  until 
directed  by  the  referee,  complainant 
should  not,  therefore,  be  denied  re- 
lief— ^should  not  be  turned  out  of  court 
to  come  in  again,  with  a  case  which, 
upon  all  its  essential  facts,  shows  that 


he  has  done  equity,  and  has  a  right, 
therefore,  to  demand  it." 

And  in  Hamilton  v.  Hamilton  (1916) 
51  Mont.  509,  154  Pac.  717,  a  suit  to 
procure  a  decree  directing  the  can- 
celation of  de^ds  covering  land  sold 
at  foreclosure  and  execution  sales,  or 
permitting   plaintiff   to   exercise  the 
right  of  redemption,  it  was  held  that  a 
tender  need  not  be  kept  good  by  bring- 
ing the  money  into  court.    The  court, 
in  discussing  this  point,  said:     "The 
evidence  discloses  that  the  plaintiff 
did  not  deposit  the  amounts  tendered, 
or  retain  them  in  his  possession  in 
readiness  to  be  paid  over  to  the  de- 
fendant upon  demand,  down  to  the 
date  of  the  trial,  and  bring  them  into 
court  when  he  instituted  this  action. 
He  did  not  therefore  lose  his  right, 
however.    Section  4949  of  the  Revised 
Codes  declares :    'An  offer  of  payment 
or    other    performance,    duly    made, 
though  the  title  to  the  thing  offered 
be  not  transferred   to  the   creditor, 
stops  the  running  of  interest  on  the 
obligation,  and  has  the  same  effect 
upon  all  its  incidents  as  a  performance 
thereof.'    Whatever  may  be  the  view 
.entertained  by  the  courts  elsewhere, 
this  section  establishes  the  rule  in  this 
jurisdiction.    It  is  clear  and  .explicit, 
and  its  terms  cannot  be  misunderstood. 
It  is  true  the  offer  does  not  discharge 
the  debt  due,  for  nothing  short  of  pay- 
ment or  deposit  in  conformity  with 
§  4944  will  have  this  effect;  but  it  does 
have  the  same  effect  upon  all  the  in- 
cidents  of  the   obligation   as   actual 
payment.    If  the  debt  is  secured  by  a 
lien  upon  property,  or  by  sureties,  the 
tender  operates  as  a  release  of  the  lien 
or  the  sureties,  as  the  case  may  be, 
and  leaves  the  creditor  to  his  personal 
claim  against  his  debtor.    .    .    .    After 
the  tender  has  been  made  and  refused, 
it  is  not  necessary,  in  order  to  keep  it 
good,  that  the  money  be  brought  into 
court.     ...    It  was  sufficient  that 
the  plaintiff,  having   established  his 
unconditional    tenders,    brought    the 
amounts  into  court  when  directed  to 
do  so.   As  heretofore  stated,  his  ability 
and  willingness  to  pay  at  any  time  is 
demonstrated  by  the  fact  that  he  ten- 
dered the  amounts  due  unconditional- 
ly, and  subsequently,  at  the  tormina- 
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tion  of  the  trial,  deposited  the  money 
with  the  clerk." 

In  Gray  v.  Stiles  (1897)  6  Okla.  455, 
49  Pac.  1088,  a  suit  to  enjoin  the  col- 
lection of  illegal  taxes,  it  was  held 
sufficient  for  the  tenderer  to  deposit 
the  money  in  court  when  ordered  to 
do  so,  under  a  statute  providing  that 
when  a  tender  of  money  is  alleged  in 
■any  pleading  it  shall  not  he  necessary 
to  deposit  the  money  in  court  when 
the  pleading  is  filed,  hut  it  shall  he 
sufficient  if  the  money  is  deposited  in 
court  at  trial,  or  when  ordered  by  the 
court. 

And  the  same  statute  was  construed 
in  Durham  v.  Linderman  (1901)  10 
Okla.  570,  64  Pac.  15,  in  a  similar  suit, 
and  the  tender  in  that  case  was  like- 
wise held  sufficient. 

But  in  Daughdrill  v.  Sweeney  (1867) 
41  Ala.  810,  in  which  were  considered 
together  three  bills  in  equity  asking 
for  the  cancelation  of  a  mortgage  and 
an  injunction  against  a  sale  thereun- 
der, a  redemption  af  the  mortgaged 
premises,  an  accounting,  and  general 
relief,  it  was  held  that  the  money  ten- 
dered must  be  paid  into  court,  the 
court  saying:  "Equity,  in  many  cases,.\ 
adopts  and  follows  the  analogies  fur- 
nished by  the  rules  of  law.  By  a  stat- 
ute of  this  state,  'a  plea  of  tender  of 
money,  or  of  a  thing  in  action,  must 
be  accompanied  by  a  delivery  of  the 
money,  or  such  thing  in  action,  to  the 
clerk  of  the  court.'  Code,  §  2246.  The 
analogy  of  such  a  plea  to  each  of  the 
bills  in  these  cases  is  sufficiently 
striking  to  authorize  it  to  be  followed. 
In  Taylor  v.  Reed  (1827)  5  T.  B.  Mon. 
(Ky.)  36,  it  was  held  that  if  a  party 
'pretends  to  avail  himself  of  the  plea 
of  tender  in  equity,  because  he  could 
not  make  it  at  law,  he  ought  to  be 
held  to  as  great  strictness  as  he  would 
be  held  to  at  law.'  ...  If  a  legal 
tender  was  made  of  the  money  ac- 
knowledged by  the  complainant  in 
each  case  to  be  due,  it  should  have 
been  followed  up  by  a  payment  of.  the 
money  into  court,  at  the  time  of  filing 
their  respective  bills;  and  a  compli- 
ance with  this  requisition  should  be 
shown  by  an  appropriate  averment  in 
each  bill.    Such  an  averment  not  hav- 


ing been  made,  the  bill  in  each  case  is 
without  equity." 

And  in  Brown  v.  Smith  (1904)  13 
N.  D.  580,  102  N.  W.  171,  it  was  held 
that  a  second  mortgagee,  in  order  to 
redeem  from  a  chattel  mortgasrc  sale 
by  advertisement  under  §  5894  of  the 
Revised  Code  of  1899,  providing  that 
any  mortgagor  of  personal  proper^, 
or  his  assignee,  may  redeem  the  same 
from  a  sale  upon  foreclosure  of  any 
mortgage  by  paying  or  tendering  the 
owner  of  the  mortgage,  or  his  agent, 
the  amount  for  which  said  property 
was  sold,  with  costs  and  interesi 
must,  after  the  refusal  of  his  tender 
of  the  amount  required  to  redeem, 
keep  the  tender  good  by  depositing  it 
as  required  by  §  8814  of  the  same  Code, 
which  provides  that  an  obligation  for 
the  payment  of  money  is  extingruished 
by  a  due  offer  of  payment,  if  the 
amount  is  immediately  deposited  in 
the  name  of  the  creditor  with  some 
bank  of  deposit  in  the  state  of  good 
repute,  and  notice  thereof  is  given  to 
the  creditor. 

Iir.  To  give  tUl  equity. 

a.  In  general. 

In  general,  to  give  a  bill  equity 
where  a  tender  of  the  debt  or  the 
amount  due  has  been  made,  it  is  un- 
necessary to  keep  the  tender  good  by 
paying  the  money  into  court. 

h.  Specific  performance. 

As  to  necessity  of  keeping  good  ten- 
der to  stop  interest  or  costs  where  the 
suit  is  for  specific  performance,  see 
infra,  VI. 

Thus,  it  is  not  necessary,  in  suits 
for  specific  performance,  to  keep  the 
tender  good  by  paying  the  money  into 
court. 

Alabama.— Bass  v.  Gilliland  (1843) 
6  Ala.  761. 

Illinois.— Webster  v.  French  (1849) 
11  111.  254 ;  Livingston  County  v.  Hen- 
neberry  (1866)  41  111.  179;  Aulgerv. 
Clay  (1884)  109  111.  487. 

Indiana. — ^Hunter  v.  Bales  (1866)  24 
Ind.  299;  Fall  v.  Hazelrigg  (1874)  4S 
[nd.  576,  15  Am.  Rep.  278;  I^ynch  v. 
Jennings  (1878)  4S  Ind.  276. 

Iowa.  —  McDaneld  v.  Kimbrell 
(1851)  8  6.  Greene,  335. 
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Kentucky.  —  Jarboe  ▼.  McAtee 
(1847)  7  B.  Mon.  279. 

Pennsylvania.  —  Hughes  v.  Antill 
(1903)  23  Pa.  Super.  Ct.  290. 

Utah.  —  Le  Vine  v.  Whitehouse 
(1910)  87  Utah,  260,  109  Pac.  2,  Ann. 
Cas.  1912C,  407. 

It  was  held  in  Bass  v.  Gilliland 
(Ala.)  supra,  that  where  a  bill  for 
specific  performance  alleges  a  tender 
of  the  purchase  money  when  due,  an 
offer  to  bring  the  money  into  court  is 
sufficient  jto  authorize  the  chancellor 
to  entertain  the  bill,  and  to  administer 
justice  between  the  parties.  The  court 
in  discussing  this  question,  referring 
to  the  difference  between  tender  in 
law  and  equity,  said:  "It  is  insisted 
that  the  complainants  cannot  claim  re- 
lief upon  the  ground  that  a  tender  was 
made  by  the  vendee,  because  the  mon- 
ey was  not  brought  into  court  and  de- 
posited at  the  time  the  bill  was  filed. 
It  may  be  conceded  that  such  was  the 
law  in  respect  to  pleas  of  tender  to  an 
action  at  law;  but  the  analogy  of  such 
a  plea  to  the  bill  in  the  present  case 
is  not  perceived.  In  the  suit  at  law 
the  plaintiff  is  seeking  to  recover  a 
sum  of  money,  a  part  or  all  of  which 
the  plea  admits  to  be  due  and  offers 
to  pay.  Here,  the  vendor  is  seeking 
to  dispossess  the  vendee  of  a  tract  of 
land  which  he  had  previously  sold 
him,  upon  the  ground  that  he  had  not 
paid  for  it  according  to  his  contract; 
the  vendee  goes  into  equity^  insisting 
that  the  money  was  duly  tendered  by 
him  and  refused,  expressing  a  readi- 
ness and  willingness  to  pay  it  as  the 
court  may  direct,  and  praying  a  spe- 
cific performance  of  the  contract.  The 
bill  seems  to  us  to  go  sufficiently  far, 
quite  as  far  as  is  usual,  where  a  simi- 
lar object  is  sought  to  be  accom- 
plished. If  the  vendee  had  paid  the 
money  into  court,  and  the  rules  ap- 
plicable where  a  plea  of  tender  is  in- 
terposed were  to  govern,  the  vendor 
might  have  taken  it  out,  and  either 
accepted  it  in  full  satisfaction  of  the 
purchase  money,  or  proceed  in  his  ac- 
tion at  his  option.  2  Archbold,  Prl 
203,  204.  And  this,  although  the  ven- 
dor had  been  incapable  of  making  a 
title  according  to  his  contract.  To 
prevent  the  possibility  of  loss  to  the 


vendee,  we  think  it  most  proper  that 
he  should  retain  the  money  in  his 
hands,  subject  to  such  order  as  the 
court  might  make.  If  the  money 
should  not  be  forthcoming  upon  the 
requisition  of  the  chancellor,  it  would 
be  entirely  competent  to  dismiss  the 
bill,  or  so  dispose  of  the  entire  case  as 
to  protect  the  rights  of  all  parties." 

And  in  Webster  v.  French  (IlL)  su- 
pra, holding  the  same,  the  court  said : 
'In  all  the  precedents  which  I  have 
examined  in  cases  like  this,  I  do  not 
find  a  single  instance  in  which  the 
complainant,  by  his  bill,  professes  to 
bring  the  consideration  money  into 
court,  although  a  tender  is  most  gen- 
erally averred.  Even  where  a  bill  is 
filed  by  a  mortgagor  to  redeem,  he 
does  not  profess  in  his  bill  to  bring 
the  money  into  court,  nor  is  it  usual 
for  him  to  do  so,  but  he  only  makes  a 
present  offer  to  pay  the  money.  He 
might,  probably,  by  tendering  the 
amount  due,  and  by  bringing  it  into 
court,  stop  the  interest,  but  if  he  does 
not  choose  to  do  this,  I  do  not  think 
a  precedent  can  be  found  for  dismiss- 
ing a  bill  for  that  reason.  I  can  per- 
ceive no  stronger  reason  for  requiring 
the  money  to  be  brought  into  court  in 
the  first  instance,  in  this  case,  than  in 
the  case  of  a  mortgage.  I^  the  case  of 
a  bill  of  interpleader,  where  the  prac- 
tice on  this  subject  is  much  more 
strict  than  in  any  other  case  in  chan- 
cery, the  rule  is  not  inflexible  that 
the  fund  shall  be  deposited  in  court, 
and  I  have  been  unable  to  find  a  sin- 
gle instance  where  even  such  a  bill  has 
been  dismissed  for  the  sole  reason  that 
the  fund  was  not  deposited  at  the  time 
the  bill  was  filed.  Indeed,  it  has  been 
expressly  decided  that  such  a  bill  is 
not  demurrable,  because  the  plaintiff 
does  not  offer  to  bring  the  money  into 
court." 

In  Hunter  v.  Bales  (1865)  24  Ind. 
299,  it  was  held  that  the  money  ten- 
dered need  not  be  brought  into  court, 
the  court  saying  that  in  such  a  suit 
it  is  sufficient  for  the  plaintiff  to  offer 
by  his  bill  to  bring  in  the  money,  when- 
ever the  same  is  liquidated,  and  he 
has  a  decree  for  performance.  In  this 
case  the  court  also  said:  ''According 
to  the  English  practice,  the  purchase 
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money  is  never  paid  into  court,  except 
upon  the  order  of  the  court." 

And  the  same  was  held  in  Fall  v. 
Hazelrigg  (1874)  45  Ind.  576,  15  Am. 
Rep.  278. 

And  in  Lynch  v.  Jennings  (1873)  48 
Ind.  276,  it  is  stated  that  in  a  suit  for 
specific  performance  the  money  need 
not  be  paid  into  court,  but  it  is  suf- 
ficient if  it  is  alleged  in  the  complaint 
that  the  plaintiff  is  ready,  able,  and 
prepared  to  pay  whatever  sum  is  found 
to  be  due,  upon  a  decree  for  specific 
performance. 

And  specific  performance  was  de- 
creed in  Jarboe  v.  McAtee  (1847)  7  B. 
Mon.  (KyO  279,  although  the  money 
had  not  been  brought  into  court,  nor 
even  a  tender  strictly  proved. 

In  McDaneld  v.  Kimbrell  (1851)  3 
G.  Greene  (Iowa)  335,  holding  that  .a 
tender  need  not  be  kept  good  by  de- 
positing the  money,  into  court,  the 
court  said :  "Was  it  necessary  to  keep 
the  amount  in  court?  There  are  cases 
depending  upon  the  tender  in  which 
money  must  be  brought  into  court,  and 
the  tender  kept  good.  But  this  case  is 
not  of  that  character.  Such  a  case 
implies  an  unconditional  indebtedness 
by  the  party  pleading  the  tender.  In 
this  case  the  indebtedness  was  condi- 
tional and .  dependent.  Complainant 
was  under  no  liability  to  make  this 
last  payment  on  the  land  until  defend- 
ant was  prepared  and  willing  to  make 
the  deed.  These  stipulatit)ns  were 
made  concurrent  and  simultaneous  by 
the  agreement.  Both  covenants  are 
dependent,  and  as  complainant  offered 
and  showed  his  readiness  and  ability 
to  perform  his  part,  and  as  defendant 
refused  to  take  the  money,  and  denied 
his  obligation  to  convey,  it  follows  that 
complainant  goes  into  equity  with 
clean  hands,  for  a  specific  perform- 
ance of  the  contract.  It  follows,  then, 
that  as  defendant  was  in  default,  as 
he  refused  to  do  that  which  would  give 
him  a  right  to'  the  money,  he  was  un- 
der no  obligation  to  keep  the  amount 
in  court;  he  was  only  required  to  pay 
the  money  on  obtaining  title  by  deed 
or  decree." 

In  Webster  v.  French  (1849)  11  IlL 
254,  the  court,  in  holding  it  unneces- 
sary to  keep  .a  tender  good,  said,  in 


reference  to  the  three  preceding  cases 
(5  111.  202;  7  111.  679;  11  111.  241) :  "It 
is  objected  that  the  complainants  have 
not  actually  brought  their  tender  into 
court  with  their  bill,  and  deposited  it 
with  the  clerk.    In  this  court,  this  is 
in  fact  a  new  question,  as  novf  pre- 
sented,   although    in    three    different 
cases,  in  all  of  which  the  opinions 
were  prepared  by  myself,  it  has  been 
stated  that  the  tender  should  be  kept 
good  by  bringing  the  money  into  court; 
yet  in  none  of  these  was  the  question 
distinctly  presented,  or  necessary  to  a 
decision,  for  in  none  of  them  had  a 
sufiicient  tender  even  been  made,  and 
consequently  the  question  did  not  un- 
dergo that  careful  consideration  ^hich 
would   have  been  given  it,  had  the 
case  turned   upon  that  point.     The 
cases  referred  to  are  Doyle  v.  Teas 
(1848)   5  IlL  257,  De  Wolf  v.  Long 
(1845)  7  Ul.  679,  and  Wright  v.  Mc- 
Neely  (1849)  11  DL  241.    We  consider 
ourselves,   therefore,   at   full  liberty 
now  to  examine  the  question,  at  leasi 
without  being  concluded  by  what  has 
formerly  been  said  on  this  subject 
•    •    .    Without  pursuing  this  subject 
further,  I  am  satisfied  that  the  ex- 
pressions used  by  me  in  the  cases  re- 
ferred to  were  not  warranted  by  the 
law,  or  at  least  that  they  should  not 
be  understood  as  laying  down  an  in- 
flexible rule,  prescribing  an  indispen- 
sable condition  which  must  be  comphed 
with  before  the  complainant  is  prop- 
erly in  court,  or  even  before  the  court 
will  proceed  to  determine  the  rights 
of  the  parties.    It  is  time  enough  for 
the  party  to  bring  the  purchase  money 
into  court  when  he  is  called  upon  to 
do  so.*' 

But  in  Gilkeson  v.  Smith  (1879)  15 
W.  Va.  44,  it  was  held  that,  whenever 
a  party  relies  on  a  tender  as  a  dis- 
charge of  a  debt,  he  must  bring  the 
money  into  court,  and  when  the  plead- 
ing setting  up  the  tender  is  filed,  he 
must  offer  the  money  to  his  creditor, 
and  that  this  rule  is  equally  appli- 
cable to  law  and  equity  cases,  and 
•based  on  reasons  that  apply  to  one 
court  as  well  as  to  the  other,  and 
are  not  technical  in  their  character. 

In  the  following  cases,  among  prob- 
ably others  which  also  held  it  unnee- 
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essary  to  keep  the  tender  good  in  suits 
for  specific  performance,  no  reference 
was  made  to  the  distinction  between 
law  and  equity:  Cheney  v.  Libby 
(1890)  134  U.  S.  68,  38  L.  ed.  818,  10 
Sup.  Ct.  Rep.  498;  Cannon  v.  Handley 
(1887)  72  CaL  133,  13  Pac.  315;  Davis 
V.  Isenstein  (1913)  257  111.  260,  45 
L.R.A.(N.S.)  62,  100  N.  E.  940;  Mur- 
ray V.  Nickerson  (1908)  90  Minn.  197, 
95  N.  W.  898 ;  and  Washburn  v.  Dewey 
(1843)  17  Vt.  92. 

But  the  contrary  was  held  in  Stow 
V.  Russell  (1864)  36  111.  18,  and  Clark 
V.  Mullenix  (1859)  11  Ikid.  532. 

«.  JPor  affirmative  relief  from  in8trum.€nt 

or  contract. 

When  the  tender  and  its  refusal  are 
the  basis  of  a  suit  for  affirmative  re- 
lief from  an  instrument  or  contract, 
or  from  threatened  action  thereunder, 
it  is  commonly  held  that  the  tender 
must  be  kept  good.  Webb  v.  Citizens' 
Nat.  Bank  (1917)  —  Ind.  App.  — ,  115 
N.  E.  799;  Tuthill  v.  Morris  (1880)  81 
N.  Y.  94;  Werner  v.  Tuch  (1891)  127 
N.  Y.  217,  24  Am.  St.  Rep.  443,  27  N. 
E.  845;  McNeil  v.  Sun  &  Evening  Sun 
Bldg.  Mut.  L.  &  Accumulating  Fund 
Asso.  (1902)  75  App.  Div.  290,  78  N.  Y. 
Supp.  90;  Schieck  v.  Donohue  (1902) 
77  App.  Div.  321,  79  N.  Y.  Supp.  233, 
appeal  dismissed,  without  opinion,  in 
(1903)  173  N.  Y.  638,  66  N.  E.  1116; 
Weil  V.  Lippman  (1907)  55  Misc.  443, 
105  N.  Y.  Supp.  516;  McClain  v.  Batton 
(1901)  50  W.  Va.  121,  40  S.  E.  509. 

Thus,  it  was  held  in  Webb  v.  Citi- 
zens' Nat.  Bank  (Ind.)  supra,  a  suit 
to  enjoin  the  sale  of  collateral  securi- 
ties, and  to  recover  them  free  from 
any  lien,  that  a  tender  must  be  kept 
good  by  paying  the  money  into  court, 
the  court  saying,  in  substance,  that 
where  the  party  seeking  to  obtain  the 
benefit  of  a  tender  comes  into  a  court 
of  equity,  and  demands  affirmative  re- 
lief, the  familiar  rule  is  applied  that 
he  who  seeks  the  aid  of  equity  must 
himself  do  equity,  and  before  such 
party  can  obtain  an  affirmative  decree 
in  his  favor  by  virtue  of  a  tender  of 
the  amount  of  the  debt,  he  is  required 
to  show  that  he  has  brought  the 
amount  tendered  into  court  for  the 
benefit  of  his  adversary,  to  the  end 
that  no  possible  question  may  there- 
12  A.L.R.— 60. 


after  be  raised,  or  litigation  result, 
over  the  right  to  the  money  so  ten- 
dered. 

And  in  Tuthill  v.  Morris  (1880)  81 
N»  Y.  94,  an  action  to  restrain  the  sale 
of  the  mortgaged  property  in  statutory 
proceedings  to  foreclose  the  mortgage, 
and  to  have  the  mortgage  adjudged  to 
be  extinguished,  and  to  require  the 
mortgagee  to  cancel  the  same  of  rec- 
ord, it  was  held  that  a  tender  of  the 
mortgage  debt  must  be  kept  good,  the 
court,  in  this  connection,  saying: 
"But  even  if  a  sufficient  tender  had 
been  made  out,  this  action  could  not, 
in  our  judgment,  be  maintained. 
•  .  .  We  are  clearly  of  opinion  that 
it  should  be  kept  good  in  order  to  en- 
title the  mortgagor  to  the  affirmative 
relief  which  he  seeks  in  this  action, 
and  which  the  judgment  awards  him, 
viz.,  the  extinguishment  of  the  mort- 
gage. A  party  coming  into  equity  for 
affirmative  relief  must  himself  do 
equity,  and  this  would  require  that  he 
pay  the  debt  secured  by  the  mortgage, 
and  the  costs  and  interest;  at  least, 
up  to  the  time  of  the  tender.  There 
can  be  no  pretense  of  any  equity  in 
depriving  the  creditor  of  his  security 
for  his  entire  debt,  by  way  of  penalty 
for  having  declined  to  receive  pay- 
ment when  offered.  The  most  that 
could  be  equitably  claimed  would  be 
to  relieve  the  debtor  from  the  payment 
of  interest  and  costs  subsequently  ac- 
cruing, and  to  entitle  him  to  this  re- 
lief, he  should  have  kept  his  tender 
good  from  the  time  it  was  made.  If 
any  further  advantage  is  gained  by  a 
tender  of  the  mortgage  debt,  it  must 
rest  on  strict  legal  rather  than  on 
equitable  principles.  The  circum- 
stance that  a  security  has  become  or  is 
invalid  in  law,  and  could  not  be  en- 
forced, even  in  equity,  does  not  en- 
title a  party  to  come  into  a  court  of 
equity  and  have  it  decreed  to  be  sur- 
rendered or  extinguished,  without 
paying  the  amount  equitably  owing 
thereon.'' 

Under  the  rule  that  a  tenderer  who 
sues  in  equity  for  affirmative  relief 
has  to  keep  his  tender  good,  it  was 
held  in  McNeil  v.  Sun  &  Evening  Sun 
Bldg.  Mut.  L.  &  Accumulating  Fund 
Abbo.  (1902)  75  App.  Div.  290,  78  N. 
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T.  Supp.  90,  that  a  mortgagor  who 
sues  in  equi^  to  cancel  the  bond  and 
mortgage  is  bound  to  keep  his  tender 
of  the  mortgage  debt  good. 

And  it  was  held  in  Weil  v.  Lippman 
C1907)  55  Misc.  443,  105  N.  Y.  Supp. 
516,  that  a  tender  of  the  mortgasfe  debt 
was  ineffectual  to  support  an  action 
for  the  cancelation  of  a  mortgage,  be- 
cause the  amount  offered  was  not  paid 
into  court  until  more  than  three  weeks 
after  the  trial,  since  the  tenderer,  su- 
ing in  equity  for  affirmative  relief,  was 
bound  to  keep  the  tender  good  by  pay- 
ing the  money  into  court  at  the  time 
of  the  commencement  of  the  suit,  and 
to  allege  such  fact  in  the  complaint. 

And  it  is  stated  in  Schieck  v.  Dono- 
hue  (1902)  77  App.  Div.  321,  79  N,  Y. 
Supp.  233,  appeal  dismissed,  without 
opinion,  in  (1903)  173  N.  Y.  638,  66 
N.  E.  1116,  that  where  a  mortgagor 
seeks  to  obtain  affirmative  relief,  as 
where  he  asks  that  the  mortgage  be 
canceled  and  discharged  of  record,  a 
tender  of  the  mortgage  debt  must  be 
kept  good  by  bringing  the  money  into 
court. 

In  Werner  v.  Tuch  (1891)  127  N.  Y. 
217,  24  Am.  St  Rep.  443,  27  N.  E.  845, 
a  mortgage  foreclosure  suit,  it  was 
held  that  where  the  mortgage  con- 
tained a  covenant  by  the  mortgagee  to 
release  a  portion  of  the  mortgaged 
premises  upon  payment  of  a  certain 
portion  of  the  mortgage  debt,  a  tender 
of  such  amount,  when  made  the  basis 
for  affirmative  relief,  i.  e.,  the  release 
of  part  of  the  land,  as  covenanted, 
must  be  kept  good  and  the  money  paid 
into  court. 

And  in  McClain  v.  Batton  (1901)  50 
W.  Ya.  121,  40  S.  E.  509,  a  suit  to  set 
aside  a  deed  executed  on  a  defective 
tax  sale,  it  was  held  that  a  tender 
must  be  kept  good  by  bringing  the 
money  into  court. 

In  Shumaker  v.  Nichols  (1850)  6 
Gratt.  (Va.)  592,  dismissing  a  bill  to 
enjoin  an  execution  on  a  judgment, 
the  court,  in  respect  to  the  necessity 
of  keeping  the  tender  good,  said:  'The 
court,  without  considering  whether  a 
tender,  after  judgment  at  law,  of  the 
money  thereby  recovered,  can  avail 
the  defendant  therein  at  law  for  the 
purpose  of  vacating  or  quashing  ex- 


ecution thereupon,  is  of  opinion  that 
such  a  tender  would  be  nugatory  at 
law  unless  followed  by  payment  of  the 
money  into  court,  and  a  motion  to  en- 
ter satisfaction  on  the  record.  And 
the  court,  without  considering  whether 
a  court  of  equity  will  take  jurisdiction 
on  the  ground  of  a  tender  after  judg- 
ment at  law,  is  further  of  opinion  that 
there  are  no  circumstances  in  this 
case  appealing  to  equity  for  the  exer- 
cise of  such  a  jurisdiction,  inasmuch 
as  there  is  no  proof,  or  even  allega- 
tion, that  after  the  tender  the  monef 
was  not  used*  by  the  appellee  for  his 
own  purposes,  but  kept  on  hand  by 
him  for  the  discharge  of  the  judg- 
ment." 

And  in  Daughdrill  v.  Sweeney 
(1867)  41  Ala.  810,  where  the  court 
considered  together  three  bills  asking 
for  the  cancelation  of  a  mortgage  and 
an  injunction  of  a  sale  thereunder,  & 
redemption  of  the  mortgage  premises, 
an  accounting,  and  general  relief,  it 
was  held  that  the  bill  in  each  case  was 
without  equity  because  the  tender  of 
the  mortgage  debt  was  not  kept  good 
by  payment  of  the  money  into  court. 

And  in  Taylor  v.  Reed  (1827)  5  T. 
B.  Mon.  (Ky.)  36,  where  it  appeared 
that  the  maker  of  a  note  on  the  day  of 
its  maturity  tendered  the  amount 
thereof  in  bank  notes,  which  the  payee 
refused  to  accept  upon  the  ground  that 
the  contract  was  not  for  bank  paper, 
but  afterwards  agreed  to  receive  the 
bank  paper,  and  the  maker  failed  to 
pay  it  because  he  did  not  have  it  then, 
and  an  action  was  brought  thereon 
and  a  judgment  recovered  for  the 
amount  thereof,  and  subsequently  the 
maker  filed  a  bill  to  scale  the  demand 
one  half,  alleging  that, -when  the  note 
became  due  and  the  tender  was  made, 
the  exchange  between  gold  and  silver 
coin  and  the  bank  paper  was  at  the 
rate  of  two  of  the  latter  for  one  of  the 
former,  the  court  said:  "We  cannot 
perceive  any  equity  in  the  complain- 
ant's case.  His  bill  is  a  mere  struggle 
to  get  at  the  very  equity  which  was 
offered  to  him;  or  it  is,  rather,  an  at- 
tempt to  get  clear  of  the  specific  per- 
formance of  the  contract,  md  bind 
the  defendants  to  take  one  half  the 
demand  in  specie,  without  costs  or  in- 
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terest,  and  thus  to  commute  the  real 
contract  for  that  sum,  and  avoid  the 
appreciation  of  the  paper.  If  he  pre- 
tends to  avail  himself  of  the  plea  of 
tender  in  equity,  because  he  could  not 
make  it  at  law,  he  ought  to  be  held  to 
as  great  strictness  as  he.  would  be 
held  to  at  law.  We  need  not  here  in- 
quire whether  he  would,  or  would  not, 
be  bound  in  a  court  of  law  to  bring 
the  bank  paper  into  court.  For  if  he 
would  he  must  do  so  in  equity,  and  has 
failed;  and  his  tender  is,  for  that 
cause,  a  bad  one.  If  he  would  not, 
then  the  bank  notes  when  tendered, 
like  other  cumbrous  commodities, 
would  become  the  proper  goods  and 
chattels  of  the  debtor^  and  the  tender 
need  not  be  pleaded  with  a  constant 
readiness ;  and,  of  course,  he  has  been 
CTuilty  of  using  and  disposing  of  so 
much  bank  paper  belonging  to  the  de- 
fendants in  error,  and  must  be  bound 
to  account  for  its  present  value,  with 
damages  for  its  conversion  and  deten- 
tion, and  that  is  all  the  proceedings 
at  law  attempt  to  charge  him  with; 
and  he  is  therefore,  on  either  ground, 
entitled  to  no  relief." 

In  Halpin  v.  Phenix  Ins.  Co.  (1890) 
118  N.  Y.  165,  23  N.  E.  482,  a  suit  to 
compel  the  execution  of  a  satisfaction 
of  a  mortgage,  where  no  reference  w^s 
made  to  the  distinction  between  law 
and  equity,  it  was  held  that  it  was  in- 
cumbent upon  a  plaintiff  to  keep  his 
tender  good,  and,  on  the  commence- 
ment of  an  action,  to  deposit  the  mon- 
ey in  court,  whenever  he  seeks  to  make 
it  the  basis  of  affirmative  relief. 

And  in  Felker  v.  Hazelton  (1895) 
68  N.  H.  304,  38  Atl.  1051,  a  bill  in 
equity  praying  for  the  discharge  of  a 
mortgage,  it  was  held,  without  refer- 
ring to  such  distinction,  that  a  tender, 
when  relied  on,  must  be  brought  into 
court. 

And  in  Schearff  v.  Dodge  (1878)  33 
Ark.  340,  a  suit  in  equity  to  enforce  a 
vendor's  lien  on  a  title  bond,  it  was 
held  that  the  vendee  asking  a  decree 
for  title  must  keep  his  tender  of  the 
purchase  money  good,  and  bring  the 
money  into  court  before  the  court  will 
decree  him  the  legal  title. 

But  in  WheUn  v.  Reilly  (1876)  61 
Mo.  565,  a  suit  to  set  aside  a  sale  of  a 


deed  of  trust,  it  was  held  that  the 
benefit  of  tender  is  not  lost  by  the 
failure  to  pay  the  money  into  court , 
The  court  discussed  the  distinction  be- 
tween law  and  equity  in  this  case  in 
the  following  words:  "But  it  is 
claimed  that  the  plaintiff  has  lost  the 
benefit  of  his  tender,  by  failing  to  pay 
the  money  into  court.  No  objection 
on  this  score  was  made  in  the  court 
below,  and,  if  made,  would  hardly 
have  been  tenable.  The  proposition  is 
doubtless  a  correct  one  when  applied 
to  a  formal  plea  of  tender  in  an  action 
at  law  brought  to  recover  a  debt; 
.  .  .  but  is  scarcely  applicable  to  a 
case  of  this  kind,  where  no  recovery  of 
money  is  asked  on  either  side,  but 
equitable  relief,  on  the  ground  that 
the  sale  should  not  have  occurred  un- 
der the  circumstances  detailed  in  the 
petition,  and  established  by  the  evi- 
dence." 

And  in  Moore  v.  Brown  (1907)  46. 
Teac  Civ.  App.  523,  103  S.  W.  242,  a 
suit  to  rescind  a  contract  of  sale  of 
land,  it  was  held  unnecessary  to  pay 
the  money  into  court,  the  court  saying 
in  this  connection:  "It  is  contended 
that  there  was  no  such  tender  by  de- 
fendant of  the  amount  due  on  the 
notes  as  would  defeat  plaintiff's  right 
to  rescind.  The  defendant  in  his 
pleading  asks  the  court  to  determine 
the  amount  that  is  due  on  the  notes,  if 
anything,  and  says:  'He  here  now 
tenders  same  into  court,  and  asks  that 
the  plaintiff  be  required  to  accept  the 
same,  and  that  he  be  decreed  a  clear 
title  to  said  land.'  -  No  money  was  in 
fact  paid  into  court.  The  pleadings 
show  that  the  defendant  did  not  know 
the  balance  due  on  the  notes.  His 
tender  only  amounted,  in  effect,  to  an 
offer  to  do  equity.  Such  offer  is  suf- 
ficient in  an  equitable  case,  as  is  the 
present  suit.  Appellee  had  offered  to 
have  the  balance  due  on  the  notes  paid 
off  by  another,  and  plaintiff  refused 
the  offer.  The  pleading  was  sufficient 
without  paying  the  money  into  court." 

And  in  Gardner  v.  Rundell  (1888) 
70  Tex.  453,  7  S.  W.  781,  a  suit  by  one 
of  two  joint  purchasers  of  property,  to 
recover  an  undivided  half  interest  in 
the  land,  the  court,  in  reference  to  the 
necessity  of  keeping  good  a  tender  of 
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half  of  the  purchase  money,  said: 
"But  it  is  also  insisted  that  because 
the  plaintiff  did  not  pay  the  money  into 
court,  he  was  not  entitled  to,  recover. 
The  plaintiff  here  seeks  equitable  re- 
lief, and  he  must  offer  to  do  equity. 
This  does  not  require  that  he  shall 
plead  a  tender  and  pay  the  money  into 
court.  It  is  sufficient  if  he  shows  that 
he  has  once  made  a  tender,  and  still 
offers  to  pay  the  purchase  money  upon 
his  obtaining  a  decree  for  title.  .  .  . 
By  continuing  his  tender,  and  paying 
the  money  into  court,  he  could  have 
absolved  himself  from  the  payment  of 
interest.  The  defendant  is  not  injured 
by  his  failure  to  do  this,  since  the  de- 
cree only  becomes  effectual  upon  the 
payment  of  the  money  together  with 
the  interest  which  has  accrued  subse- 
quent to  the  tender."- 

In  Miller  v.  Louisville  &  N.  R.  Co. 
(1887)  88  Ala.  274,  3  Am.  St.  Rep.  722, 
4  So.  842,  a  suit  to  rescind  a  contract 
of  sale  by  an  agent,  and  to  reform  his 
power  of  attorney,  where  one  of  the 
grounds  of  demurrer  was  a  failure  of 
the  complainant  to  tender  back  the 
consideration,  consisting  of  notes  and 
money,  to  the  purchaser,  and  the  bill 
averred  that  repeatedly,  after  it  was 
known  to  the  complainant  that  the 
prospective  sale  had  been  made,  the 
complainant  tendered  to  the  agent  the 
money  and  notes,  repudiated  the  pre- 
tended and  unauthorized  contract  of 
sale,  and  notified  the  agent  and  the 
purchaser  that  the  complainant  would 
not  comply  with  the  contract,  the 
court  said,  without  referring  to  the 
distinction  between  law  and  equity, 
that  this  averment  would  probably 
have  been  more  complete  if  it  had  of- 
fered to  bring  the  money  into  court, 
to  abide  any  order  the  court  might 
make,  and  to  bring  in  the  notes,  to  be 
restored  to  the  purchaser,  or  to  be 
canceled ;  but,  at  the  present  stage  of 
the  proceeding,  they  did  not  consider 
this  omission  fatal  to  the  equity  of 
the  bill,  but  the  money  and  notes 
would  have  to  he  brought  into  court 
before  relief  would  be  granted  to  the 
complainant. 

d.  To  redeem  from  sale. 

In  Murphree  v.  Summerlin   (1896) 


114  Ala.  54,  21  So.  470,  a  suit  to  en- 
force the  statutory  right  of  redemp- 
tion of  lands  which  had  been  sold  un- 
der a  foreclosure  decree  of  a  chancery 
court,  it  was  held  that  a  previous  ten- 
der to  the  purchaser  of  the  purchase 
money  was  not  sufficient,  but  the  pay- 
ment of  the  money  into  court  with  the 
bill,  and  an  offer  to  abide  the  decree 
of  the  court,  were  indispensable  to 
give  the  bill  equity,  the  court  saying 
that,  when  a  mortgagor  or  other  per- 
son entitled  to  the  statutory  redemp- 
tion applies  to  a  court  of  equity  to  en- 
force his  rights,  he  must  do  equity. 

And  in  Dunn  v.  Hunt  (1896)  63 
MiniL  484,  65  N.  W,  948,  a  suit  to  com- 
pel the  execution  of  a  certificate  of 
redemption  of  real  estate  from  a  mort- 
gage foreclosure  sale,  it  was  held  that 
a  tender  must  be  kept  good,  and  on 
this  point  the  court  said:  "We  ap- 
prehend that  no  case  can  be  found 
where  a  tender  was  essential  to  or  the 
foundation  of  an  action,  and  where  it 
was  held  that  the  tender  was  effectual, 
unless  kept  good.  Equity  is  no  less 
strict  than  the  law  in  this  respect. 
In  this  case  plaintiff's  right  to  redeem 
is  predicated  wholly  on  the  tender; 
for  confessedly,  but  for  that,  his  right 
to  redeem  has  expired.  After  fore- 
closure of  the  moi^gage,  whereby 
plaintiff's  interest  in  the  property  had 
become  merely  a  right  of  reiemption, 
the  refusal  of  the  tender  did  not»  per 
se,  devest  the  defendant  of  his  inter- 
est, or  revest  a  clear  title  in  the  plain- 
tiff. Care  must  be  taken  to  distin- 
guish the  case  from  those  where  the 
rights  of  the  plaintiff  were  not  de- 
pendent upon  a  tender,  the  tender  be- 
ing only  important  as  bearing  on  the 
question  of  interest  and  costs.  Here 
the  tender  was  the  very  foundation 
upon  which  plaintiff's  right  of  action 
depended.  Hence,  not  having  been 
kept  good,  it  is  ineffectual  for  any  pur* 
pose,  and  plaintiff  stands  to-day  pre- 
cisely as  if  no  tender  had  ever  been 
made."  In  a  later  appeal  of  this  case 
in  (1899)  76  Minn.  196,  78  N.  W.  1110, 
this  point  was  not  mentioned. 

In  Long  V.  Slade  (1898)  121  A1& 
267,  26  So.  31,  a  bill  to  foreclose  a 
mortgage  and  redeem  land  sold  under 
a  prior  mortgage,  where  no  reference 
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was  made  to  the  distinction  between 
law  and  equity,  it  was  held  that  the 
bill,  so  far  as  it  sought  to  redeem  a 
part  of  the  land  embraced  in  com- 
plainant's mortgage  from  a  sale  under 
the  prior  and  superior  mortgage,  was 
without  equity,  because  it  was  an  ef- 
fort to  exercise  the  statutory  right  of 
redemption  after  foreclosure,  and  in 
such  a  case,  after  the  refusal  of  a 
tender  of  the  sum  paid -under  the  mort- 
gage sale,  the  money  must  be  paid  into 
court  on  the  filing  of  the  bill,  and  k 
readiness  to  abide  the  decree  must  be 
alleged. 

And  in  Given  v.  Troxel  (1905)  — 
Ala.  — ,  39  So.  678,  it  was  held  that 
where  a  tender  is  made,  no  statutory 
redemption  of  lands  sold  on -a  mort- 
gage foreclosure  can  be  had,  unless  at 
the  time  of  the  filing  of  the  bill  the 
money  is  actually  paid  into  court,  and 
there  is  an  averment  in  the  bill  to  that 
effect. 

And  in  Berthold  v.  Reybum  (1866) 
37  Mo.  586,  a  suit  to  redeem  land  from 
a  deed  of  trust,  it  was  held  that  a  plea 
of  tender,  to  be  effective,  must  show 
that  the  tenderer  has  always  been 
ready  and  willing  to  pay  the  amount, 
from  the  date  of  tender. 

But  in  McCalley  v.  Otey  (1889)  90 
Ala.  302,  8  So.  157,  where' it  appeared 
that  the  mortgagee  was  proceeding  in 
an  improper  or  offensive  manner  un- 
der the  power  of  sale  in  the  mortgage, 
or  was  perverting  the  power  from  its 
legitimate  purpose,  and  that  the  mort- 
gagor had  tendered  the  amount  due  on 
the  due  date,  it  was  held  that  the  pay- 
ment of  the  money  into  court  was  not 
essential  to  the  equity  of  a  bill  to  re- 
deem and  to  enjoin  a  sale  under  the 
power  in  the  mortgage,  when  the  bill 
alleges  that  the  mortgagor  is  and  has 
been  ready  and  willing  to  pay  since 
the  time  of  the  tender.  On  a  later  ap- 
peal of  this  case  in  (1892)  99  Ala. 
584,  42  Am.  St.  Rep.  87,  12  So.  406, 
th^  court  reiterated  this  holding. 

And  it  was  held  in  Bowen  v.  Ger- 
hold  (1904)  32  Ind.  App.  614,  102  Am. 
St.  Rep.  267,  70  N.  E.  546,  that,  in  a 
suit  to  redeem  from  a  mortgage,  it  is 
not  necessary  that  the  complaint 
should  show  a  strict- legal  tender  kept 
good  by  bringing  the  money  into  court. 


but  that  an  equitable  tender,  by  al- 
leging in  the  complaint  an  offer  to  pay 
whatever  is  found  by  the  court  to  be, 
due,  is  sufficient. 

And  in  Mankel  v.  Belscamper  (1893) 
84  Wis,  218,  54  N.  W.  500,  an  action 
to  foreclose  an  equitable  mortgage  (a 
conveyance  of  real  property  under*  an 
agreement  to  reconvey  on  the  payment 
of  the  loan),  in  which  defendant  en- 
tered a  counterclaim  in  the  nature  of 
an  action  of  redemption  of  the  prem- 
'  ises  and  to  compel  a  conveyance  of  the 
legal  title,  it  was  held  that  an  offer 
by  the  defendant  of  the  mortgage  debt 
need  not  be  kept  good  by  bringing  the 
money  into  court;  that  it  was  suf- 
ficient for  him  to  offer  to  bring  the 
money  into  court,  and  be  ready  to  com- 
ply with  the  direction  of  the  court 
in  regard  to  it. 

In  Earle  v.  Blanchard  (1911)  85  Vt. 
288,  81  Atl.  913,  a  suit  to  redeem  prem- 
ises conveyed  by  a  deed  which  was  in 
fact  a  mortgage,  it  was  held,  without 
referring  to  the  distinction  between 
law  and  equity,  that  a  tender,  of  the 
debt  need  not  be  kept  good  by  bring- 
ing the  money  into  court. 

e.  Other  suits. 

In  Hayward  v.  Hunger  (1863)  14 
Iowa,  516,  the  court  held  it  unneces- 
sary to  pay  the  money  into  court  in  a 
suit  to  enjoin  a  sale  under  a  deed  of 
trust. 

In  Ruckle  v.  Barbour  (1874)  48  Ind. 
274,  a  suit  to  enjoin  the  execution  of  a 
deed  by  the  sheriff  after  a  void  sale 
by  him  under  a  judgment,  it  was  held, 
without  referring  to  the  distinction 
between  law  and  equity,  that  a  tender 
of  the  amount  due  on  the  judgment 
made  after  the  sale  need  not  be  kept 
good  by  bringing  the  money  into  court, 
but  that  it  was  sufficient  for  the  plain- 
tiff to  offer  in  his  complaint  to  pay 
whatever  sum  should  be  found  due  on 
the  judgment. 

And  in  Phillips  v.  Thurston  County 
(1904)  35  Wash.  187,  76  Pac.  993,  a 
suit  by  executors  to  enjoin  the  collec- 
tion of  a  tax  levied  against  personal 
property  of  their  testator,  the  court 
said,  in  reference  to  the  necessity  of 
paying  into  court  a  tender  of  the 
amount  of  the  tax :    ^The  respondents 
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contend,  however,  that  the  demurrer 
was  properly  sustained,  because  the 
complainants  do  not  bring  into  court 
the  amount  of  tax  they  concede  to  be 
due.  The  appellants  prosecute  this 
action  in  a  fiduciary  capacity.  The 
trust  fund  which  they  represent  is  now 
under  the  control  of  the  court.  For 
these  reasons,  we  think  it  may  be 
doubtful  whether  the  rule  requiring 
a  tender  o£  the  tax  admitted  to  be  due 
applies  with  all  of  its  strictness.  A 
tender  in  fact,  however,  was  made,  and' 
the  appellants  have,  in  their  com* 
plaint,  renewed  their  offer  to  pay. 
Their  action  will  not  be  dismissed  for 
a  mere  failure  to  bring  the  money 
into  court,  unless  a.  specific  objection 
is  made  on  that  ground,  and  they  have 
been  placed  in  default  for  not  so  do- 
ing." 

And  in  Lewis  v.  Wilson  (1891)  43 
N.  Y.  S.  R.  34,  17  N.  Y.  Supp.  128,  a 
suit  to  enjoin  the  assignment  of  a 
lease,  and  interference  with  the  occu- 
pation of  the  premises  by  plaintiff,  it 
was  held  that  the  omission  of  an  alle- 
gation in  the  complaint  that  the  money 
tendered  had  been  paid  into  court,  or 
the  failure  to  pay  the  money  into 
court,  would  not  necessarily  defeat 
the  right  of  plaintiff  to  maintain  the 
action. 

In  Peirce  v.  Halsell  (1907)  90  Miss. 
171,  43  So.  88,  a  partition  suit,  where 
the  defendant  claimed  a  greater  in- 
terest in  the  property  than  stated  in 
the  complaint,  and  alleged  that  he  did 
not  know  the  amount  he  owed  or  his 
contribution  to  the  joint  purchase  of 
the. property,  but  that  he  stood  ready 
and  willing  to  pay  it,  and  had  offered 
to  do  so,  it  was  held  that  to  make  and 
maintain  a  legal  tender  of  the  same, 
it  was  not  necessary  to  pay  the  money 
into  court. 

And  it  was  held  in  Bemheimer  & 
S.  P.  Brewing  Co.  v.  Koehler  Co. 
<1904)  42  Misc.  377,  86  N.  Y.  Supp. 
716,  that  the  tender  by  a  junior  mort- 
gagee of  the  amount  due  on  a  senior 
chattel  mortgage,  although  not  kept 
good  by  payment  into  court,  was  effec- 
tive to  give  him  a  standing  in  equity 
to  sue  to  compel  the  senior  mortgagee 
to  assign  or  cancel  his  mortgage  upon 
the  payment  of  the  debt. 


But  in  Caruthers  v.  Williams  (1885) 
21  Fla*  485,  a  suit  to  enforce  a  result- 
ing trust  upon  land,  it  was  held  that  a 
tender  of  the  amount  due  was  un- 
availing because  the  bill  failed  to  al- 
lege that  the  complainant  always  kept 
the  money  ready  to  pay  to  defendant 
on  demand,  because  the  plaintiff  did 
not  pay  it  into  court  at  the  time  of 
filing  his  bill. 

And  in  Illinois  v.  Illinois  C.  R.  Co. 
(1888)  33  Fed.  730,  affirmed  in  (1892) 
146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110,  without  passing  upon  this 
point,  an  action  in  equity  to  obtain  a 
judicial  determination  of  the  rights  of 
the  parties  in  respect  to  certain  land, 
which,  by  an  act  of  the  legislature, 
was  granted  to  a  railroad  company  up- 
on condition  that  it  pay  to  a  city  a 
certain  sum  within  a  fixed  time,  and 
the  railroad  paid  the  money  to  the  city 
comptroller,  it  was  held  that  the  re- 
turn of  such  money  to  the  railroad,  at 
its  request,  after  the  refusal  of  a  city 
to  accept  such  tender,  deprived  the 
railroad  of  whatever  benefit  accrued 
from  such  tender,  leaving  it  in  the 
attitude  of  never  having  performed 
the  condition  upon  which  it  was  to 
acquire  the  title  to  the  land. 

F.  «To  discharge  lien. 

As  well  stated  in  19  R.  C.  L.,  p.  447 : 
"At  common  law,  a  mortgage  was  re- 
garded as  vesting  the  legal  title  to  the 
encumbered  property  in  the  mort- 
gagee, and  payment  or  tender  at  the 
law  day  extinguished  the  lien  of  the 
mortgage  and  reinvested  the  mort- 
gagor, without  a  reconveyance  by  the 
mortgagee,  with  his  title.  But  tender 
or  payment  after  the  law  day  did  not 
have  that  effect,  and  in  such  a  case 
a  reconveyance  was  necessary.  Ac- 
cordingly, in  those  jurisdictions 
wherein  the  commpn-law  theory  pre- 
vails that  a  mortgage  is  an  absolute 
conveyance,  either  absolutely  or  in 
modified  form,  the  general  rule  is  that 
a  tender  of  the  mortgage  debt  after 
breach  of  the  condition  does  not  oper- 
ate as  a  discharge  of  the  lien  of  the 
mortgage.  If  the  mortgagor  desires 
by  his  tender  to  discharge  the  lien,  he 
must,  when  it  is.  not  accepted,  bring 
his  suit  for  redemption  and  pay  the 
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money  into  court.  •  •  •  In  those 
jurisdictions  where  the  theory  pre- 
vails that  a  mortgage  is  merely  a  se- 
curity for  the  debt,  it  is  generally  held 
that  a  tender  of  payment  after  ma- 
turity of  the  debt  has  the  same  effect 
aa  a  tender  on  the  law  day,  and  that  it 
releases  the  lien  of  the  mortgage  given 
to  secure  it,  even  though  the  tender  is 
not  kept  good." 

Thus,  in  Grain  v.  McGoon  (1877)  86 
nL  431,  29  Am.  Rep.  87,  a  bill  for  an 
injunction  to  restrain  a  trustee  in  a 
deed  of  trust,  in  the  nature  of  a  mort^ 
gage,  from  selling  the  property,  and 
for  an  accounting,  it  was  held  that  a 
tender  made  after  the  maturity  of  the 
debt  must  be  kept  good,  applying  the 
common-law  rule  that  the  tender  of  a 
mortgage  debt  on  the  day  it  falls  due 
discharges  the  mortgage,  but  if  the 
tender  is  made  after  the  maturity  of 
the  debt,  it  must  be  kept  good,  in  order 
to  have  that  effect.  The  court  in  this 
case  said:  "The  policy  of  courts  of 
equity  is  against  forfeitures;  and,  in 
this  state,  to  discharge  the  mortgage 
would  be,  in  very  many  instances,  in 
effect,  to  forfeit  the  debt.  We  think 
the  preferable  rule  is,  where  the  ten- 
der is  made  after  the  day  the  debt  se- 
cured by  the  mortgage  is  due,  to  re- 
quire that  it  shall  be  kept  good  in 
order  that  it  may  operate  to  discharge 
the  mortgage." 

And  the  same  was  held  in  Blain  v. 
Foster  (1889)  33  111.  App.  297. . 

But  in  Schieck  v.  Donohue  (1902) 
77  App.  Div.  321,  79  N.  Y.  Supp.  233, 
appeal  dismissed,  without  opinion,  in 
(1903)  173  N.  Y.  638,  66  N-  B.  1116, 
a  mortgage  foreclosure  suit,  it  was 
held  that  a  tender  need  not  be  kept 
Kood,  the  court  saying  in  this  connec- 
tion :  ''It-seems  to  be  well  settled  that, 
where  the  whole  amount  secured  to  be 
paid  by  a  mortgage  is  due  and  pay- 
able, a  tender  of  payment  of  the  full 
amount  due  constituted  a  good  de- 
fense to  an  action  for  the  enforcement 
of  the  mortgage,  without  the  tender 
being  kept  good,  and  a  plea  of  tender 
contained  in  the  answer  interposed  in 
such  an  action  will  be  sustained,  al- 
though it  is  not  averred  that  the  ten- 
der has  been  kept  good,  and  there  is 
no  offer  to  pay  the  money  into  court. 


•  •  •  The  ground  upon  which  this 
doctrine  proceeds  is  that  the  tender 
discharges  the  lien  of  the  mortgage, 
and,  therefore,  an  action  will  not  lie 
to  enforce  the  same  under  these  con- 
ditions. 

And  in  Murray  v.  O'Brien  (1909) 
56  Wash.  361,  28  L.R.A.(N.S.)  998, 
105  Pac.  840,  a  similar  suit,  it  was 
held  that  where  the  tender  of  the 
mortgage  debt  is  made  before  the 
commencement  of  the  suit  to  fore- 
close, the  lien  of  the  mortgage  is  dis- 
charged, and  the  tender  need  not  be 
kept  good  by  bringing  it  into  court. 

And  in  Breitenbach  v.  Turner 
(1864)  18  Wis.  140,  a  suit  for  the 
foreclosure  of  a  mortgage,  it  was  held 
that  it  was  unnecessary  to  pay  the 
money  into  court,  the  court  saying 
that,  in  equity,  it  is  sufficient  for  the 
tenderer  to  offer  to  bring  the  tender 
into  court,  and  be  ready  to  comply 
with  the  direction  of  the  court  in  re- 
gard to  it. 

And  in  Caruthers  v.  Humphrey 
(1864)  12  Mich.  270;  Van  Husan  v. 
Kanouse  (1865)  13  Mich*  303;  Potts  v. 
Plaisted  (1874)  30  Mich.  149;  Kort- 
right  V.  Cady  (1860)  21  N.  Y.  343,  78 
Am.  Dec.  145 ;  Exchange  F.  Ins.  Co.  v. 
Norris  (1893)  74  Hun,  527,  26  N.  Y. 
Supp.  823,  and  Salinas  v.  Ellis  (1887) 
26  S.  C.  337,  2  S.  E.  121,  suits  for  the 
foreclosure  of  a  mortgage  in  which  no 
reference  was  made  to  the  distinction 
between  law  and  equity,  it  was  held 
that  a  tender  of  the  mortgage  debt 
need  not  be  kept  good  in  order  to  dis- 
charge the  lien  of  the  mortgage. 

And  it  was  held  in  Loughborough  v. 
McNevin  (1887)  74  Cal.  250,  5  Am.  St. 
Rep.  435,  14  Pac.  369,  15  Pac.  773,  an 
action  to  enforce  a  pledge  of  stock, 
that  a  plea  of  tender  of  the  debt  was 
good  without  bringing  the  money  into 
court,  applying  the  rule  that  where  an 
unaccepted  tender  discharges  only  the 
lien,  and  not  the  debt,  it  is  unneces- 
sary to  keep  it  good,  or  bring  the  mon- 
ey into  court. 

In  Mitchell  v.  Roberts  (1883)  5  Mc- 
Crary,  425, 17  Fed.  776,  a  suit  to  enjoin 
the  sale  of  pledged  notes,  it  was  held 
that  a  tender  of  the  debt  after  its  ma- 
turity extinguishes  the  lien  on  per- 
sonal property  pledged  to  secure  pay- 
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ment,  and  that  therefore  the  tender 
need  not  be  kept  STOod,  nor  the  money 
brought  into  court. 

And  in  Norton  v.  Baxter  (1889)  41 
Mimu  146,  4  L.R.A.  305,  16  Am.  St. 
Rep.  679,  42  N.  W.  865,  an  action  to 
enjoin  the  assignee  of  a  mortgage  as 
collateral  security,  from  proceeding 
to  enforce  the  mortgage,  a  tender  of 
the  debt  by  a  pledgeor,  though  made 
after  the  maturity  of  the  pledge,  hav- 
ing been  refused  without  sufficient  rea* 
son,  the  pledgee  was  held  to  have  lost 
his  right  to  retain  the  pledge,  as 
against  one  who,  subsequent  to  the 
making  of  the  pledge,  acquired  rights 
in  the  property,  although  the  pledgeor 
did  not  keep  his  tender  good. 

But  it  was  held  necessary,  in  Mat- 
thews V.  Lindsay  (1884)  20  Fla.  962, 
a  mortgage  foreclosure,  to  keep  the 
tender  of  the  debt  good,  in  order  to 
discharge  the  lien  of  the  mortgage. 

And  it  was  held  in  Weigell  v.  Gregg 
(1915)  161  Wis.  413,  L.R.A.1916B,  856, 
154  N.  W.  645,  a  similar  suit,  that  the 
tenderer  of  the  amount  due  on  the 
mortgage  cannot,  where  he  fails  to  pay 
the  money  into  court,  as  required  by 
a  rule  of  the  court,  claim  the  benefit 
of  the  tender,  where  there  is  a  dispute 
as  to  the  amount  due. 

And  in  Parker  v.  Beasley  (1895)  116 
N.  C.  1,  33  L.R.A.  231,  21  S.  E.  955, 
a  suit  for  possession  of  mortgage 
premises  upon  the  mortgagor's  default, 
or  for  judgment  for  the  debt,  to  be  dis- 
charged on  surrender  of  the  land,  or 
the  sale  thereof  under  an  order  of  the 
court,  it  was  held  that  a  tender  of  the 
debt  does  not  discharge  the  lien  of  the 
mortgage,  unless  the  tender  be  kept 
good,  and  the  money  be  paid  into  court. 

In  Healy  v.  Protection  Mut.  F.  Ins. 
Co.  (1904)  213  III.  99,  72  N.  E.  678,  a 
suit  to  foreclose  a  trust  deed  which 
provided  for  the  payment  of  a  reason- 
able solicitor's  fee,  it  was  held  that 
a  tender,  which  should  include  the 
amount  of  the  solicitor's  fee,  must  be 
kept  good. 

And  in  Clark  v.  Neumann  (1898)  56 
Neb.  374,  76  N.  W.  892,  a  suit  to  fore- 
close a  land  contract,  it  was  held  that 
a  tender  should  be  kept  good  by  bring- 
ing the  money  into  court. 

And  it  was  held  in  Tooke  v.  Bonds 


(1867)  29  Tex.  419,  a  suit  to  enforce  a 
vendor's  lien  on  real  property,  that  a 
tender  must  be  kept  good  by  bringing 
the  money  into  court. 

And  in  Brock  v.  Jones  (1856)  16 
Tex.  461,  a  suit  to  recover  land  and 
cancel  a  deed  for  the  same,  a  tender 
was  held  defective  because  the  money 
was  not  paid  into  court. 

While,  in  jurisdictions  where  the 
theory  prevails  that  a  mortgage  is 
merely  a  security  for  the  debt,  a  ten- 
der of  the  mortgage  debt  after  default 
and  before  foreclosure,  to  discharge 
the  lien,  need  not  be  kept  good,  even  in 
these  jurisdictions,  where  the  mort- 
gagor seeks  affirmative  relief  based  on 
his  tender,  he  must,  according  to  some 
decisions,  keep  his  tender  good. 

Thus,  in  Webb  v.  Citisene'  Nat. 
Bank  (1917)  —  Ind.  App.  — ,  115  N.  E. 
799,  a  suit  to  enjoin  the  sale  of  securi- 
ties collateral  to  notes,  it  was  held 
that  a  tender  must  be  kept  good  by 
paying  the  money  into  court,  the  court 
in  this  connection  saying:  ''Where  a 
tender  is  made  for  the  amount  of  a 
debt  for  which  securities  are  held,  and 
the  tender  is  refused,  there  is  author- 
ity for  holding  that  such  tender  of  the 
full  amount  due  will  operate  to  cancel 
or  release  the  lien  on  such  securities, 
and  under  certain  conditions  may  be 
taken  advantage  of  by  the  party  en- 
titled to  the  securities,  without  keep- 
ing the  tender  good  by  paying  the 
amount  into  court.  The  decisions  are 
conflicting  as  to  the  effect  of  such  ten- 
der and  refusal,  where  the  tender  is 
made  after  default  in  payment  of  the 
debt  at  maturity.  .  .  .  However, 
the  decided  weight  of  authority,  if 
not  the  universal  rule,  is  that  the  fore- 
going proposition  has  no  application 
where  the  party  seeking  to  obtain  its 
benefit  comes  into  a  court  of  equity 
and  demands  affirmative  relief." 

And  the  same  was  held  in  Tuthill  v. 
Morris  (1880)  81  N.  Y.  94,  a  suit  to 
restrain  the  sale  of  mortgaged  prop- 
erty in  foreclosure  proceedings,  and 
to  have  the  mortgage  adjudged  to  be 
extinguished,  and  to  require  the  mort- 
gagee to  cancel  the  same  of  record. 
The  court  in  this  case  said:  "Al- 
though the  authorities  cited  sustain 
the  proposition  that,  when  a  tender 
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has  been  duly  made  of  the  full  amount 
due,  it  will  discharge  the  lien  and  be 
a  good  defense  against  its  enforce- 
ment, without  the  tender  being  kept 
good,  yet  we  are  clearly  of  opinion 
that  it  should  be  kept  good  in  order 
to  entitle  the  mortgagor  to  the  af- 
firmative relief  which  he  seeks  in  this 
action.'' 

And  likewise,  in  Werner  v.  Tuch 
(1891)  127  N.  Y.  217,  21  Ami  St.  Rep. 
443»  27  N.  E.  846,  a  suit  to  foreclose  a 
mortgage  which  contained  a  covenant 
by  the  mortgagee  to  release  a  portion 
of  the  mortgaged  premises  on  payment 
of  a  certain  portion  of  the  mortgage 
debt,  it  was  held  that  a  tender  of  such 
amount,  when  made  the  basis  of  af- 
firmative relief,  i.  e.,  the  release  of 
part  of  the  land  as  covenanted,  must 
be  kept  good  by  bringing  the  money 
into  court.  In  discussing  this  point, 
the  court  said:  "The  general  rule  is, 
as  laid  down  in  the  noted  case  of  Kort- 
right  V.  Cady  (1860)  21  N.  Y.  343,  78 
Am.  Dec.  146,  that  when  the  entire 
sum  secured  by  a  mortgage  is  due,  a 
tender  of  the  amount  unpaid  at  any 
time  before  a  sale  in  foreclosure  ex- 
tinguishes the  lien,  and  that,  as  it 
leaves  the  debt  unaffected,  it  is  not 
necessary  to  keep  the  tender  good,  or 
pay  the  money  into  court.  We  do  not 
think,  however,  that  the  facts  of  this 
case  bring  it  within  the  general  rule. 
The  tender  in  question  was  not  made 
under  the  covenant  of  the  mortgagors 
to  pay  the  debt,  but  under  the  cove- 
nant of  the  mortgagees  to  release  the 
land,  because  only  the  sum  required  to 
procure  a  release  of  part  of  the  lands 
was  tendered,  not  the  amount  required 
to  pay  the  mortgage.  The  object  was 
not  to  discharge  an .  obligation  of  the 
defendants,  but  to  compel  the  perform- 
ance of  a  promise  by  the  plaintiffs. 
This  was  so  stated,  in  substance,  by 
the  agent  of  the  mortgagors  when  he 
made  the  tender,  was  well  understood 
by  all  who  were  present,  and  is  con- 
ceded by  the  learned  counsel  for  the 
defendants  in  his  points.  This  ex- 
pressed purpose  was  followed  by  a  ', 
supplemental  answer  alleging  the  ten- 
der and  demanding  judgment  for  the 
release  of  the  two  parcels,  'to  procure 
the  release  of  which  the  said  sums 


were  tendered.'  In  other  words,  the 
tender  was  made  for  the  purpose  of 
basing  a  demand  for  aflSrmative  relief 
upon  it,  and  where  that  is  the  case  the 
rule  as  stated  above  does  not  apply, 
but  a  different  rule,  founded  on  the 
principle  that  he  who  seeks  equity 
must  himself  do  equity,  is  called  into 
action,  and  compels  the  mortgagor  to 
keep  the  tender  good  before  it  will 
allow  him  to  maintain  an  action  to  de- 
stroy the  lien  of  the  mortgage  on  ac- 
count of  a  tender  and  refusal." 

F/.  To  stop  interest  and  costs. 

There  is  apparently  no  general  rule 
in  regard  to  the  necessity  of  keeping 
a  tender  good  in  equity,  in  order  to 
stop  the  running  of  interest^  or  to 
avoid  the  payment  of  subsequent  costs. 

Thus,  in  Wood  v.  Rabe  (1886)  20 
Jones.  &  S.  (N.  Y.)  479,  a  suit  for 
specific  performance;  it  was  held  that 
under  the  circumstances  of  the  case 
the  payment  of  the  money  into  court 
was  not  necessary  to  stop  interest  at 
the  date  of  the  tender,  the  court  in  this 
connection  saying:  'Their  contention 
is  that  the  tender  was  insufficient  to 
stop  the  running  of  interest  from  said 
date,  because  it  was  not  followed  up 
by  a  deposit  of  the  money  into  court. 
The  common-law  rule  of  tender  and 
bringing  money  into  court  is  stated  in 
Bacon's  Abridgment,  title  'Tender,'  as 
follows,  viz.:  It  is  in  general  true 
that,  if  a  debt  or  duty  be  not  dis- 
charged by  a  tender  and  refusal,  the 
tender  must  be  pleaded  with  a  profert 
in  curia ;  for,  as  the  debt  or  duty  con- 
tinues, it  is  not  enough  for  the  party 
who  pleads  the  transfer  to  plead  a 
tender  and  refusal  with  uncore  prist, 
or  with  uncore  prist  together  with 
tout  temps  prist,  as  the  case  may  re- 
quire; but  he  must  also  bring  the 
money,  or  other  thing  which  has  been 
tendered,  into  court,  that  the  other 
party  may,  if  he  please,  accept  there- 
of.' The  rule  originated  in  cases  in 
which  the  defendant  could  not,  and  did 
not,  deny  the  debt  or  duty  on  his  part, 
but  in  which  he  nevertheless  sought  to 
defeat  the  action  by  a  plea  of  tender 
before  suit  brought.  It  was  held  that, 
to  be  effectual  for  that  purpose,  the 
plea  of  tender  had  to  be  accompanied 
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by  a  payment  of  the  money  into  court, 
and  a  notice  expressing:  the  fact. 
•  .  .  That,  in  all  such  cases,  the 
tender  must  be  kept  good  by  the  pay- 
ment of  the  money  into  court,  is  also 
the  law  of  this  state.  .  .  .  Courts 
of  equity,  in  matters  not  controlled  by 
express  statutory  provisions,  apply  the 
rule  according  to  the  equities  of  each 
case,  and  irrespective  of  the  question 
whether  the  party  against  whom  it  is 
to  be  enforced  is  a  plaintiff  or  a  de- 
fendant in  the  cttse.  .  .  .  There  are, 
no  doubt,  many  cases,  both  at  law  and 
in  equity,  depending  upon  a  tender,  in 
which  the  money  must  be  brought  into 
court  and  the  tender  kept  good.  Every 
such  case,  however,  implies  an  uncon- 
ditional indebtedness  by  the  party 
making  the  tender.  But  in  a  case  in 
which  the  acts  of  both  parties  should 
have  concurred  in  the  performance  <^f 
the  contract,  and  taken  place  simul- 
taneously, it  is  enough  for  the  plain- 
tiff to  show  that  he  was  ready,  able, 
and  willing,  and  offered  to  perform  his 
part,  and  that  the  defendant  refused 
the  other  part.  Having  put  the  de« 
fendant  in  default,  the  plaintiff  in 
such  a  case,  if  it  be  a  case  for  specific 
performance,  can  go  into  equity  with 
clean  hands  and  demand  specific  per- 
formance without  being  obliged  to 
keep  the  amount  in  court.  .  .  .  The 
case  at  bar  is  an  equitable  action.  The 
plaintiff  was  not  bound  to  pay  except 
upon  receipt  of  a  conveyance.  Mrs. 
Mulock  refused  to  make  and  give  it. 
She  therefore  committed  a  breach  of 
the  contract.  Moreover,  she  was  in 
the  possession  of  plaintiff's  property 
by  virtue  of  and  under  a  deed  to  her 
which  was  absolute  upon  its  face,  and 
she  thereafter  continued  in  possession 
and  enjoyed  the  fruits  of  ownership 
as  if  she  were  the  absolute  owner. 
Under  these  circumstances,  it  would 
be  highly  inequitable  to  award  to  the 
defendants,  as  her  representatives,  in- 
terest on  the  amount  tendered  by  the 
plaintiff,  and  refused  by  her,  without 
making  them  account  for  the  benefits 
derived  by  Mrs.  Mulock  from  such 
ownership.  Presumably,  such  benefits 
would  exceed  the  interest  withheld." 

And  it  was  held  in  Bass  v.  Gilliland 
<1843)  5  Ala.  761,  that  where  a  bill 


for  specific  performance  alleges  a  ten- 
der of  the  purchase  money  when  due, 
and  offers  to  bring  the  money  into 
court,  or  to  pay  the  same  as  an  order 
or  decree  of  the  court  may  direct,  this, 
in  the  absence  of  proof  showing  l^at 
the  complainant  has  not  kept  the  mon- 
ey ready  to  pay  whenever  required,  is 
sufiicient  to  relieve  the  complainant 
from  the  payment  of  interest. 

And  in  Hunter  v.  Bales  (1865)  24 
Ind.  299,  a  suit  for  specific  perform^ 
ance,  it  was  held  that  defendant  was 
not  entitled  to  interest  on  the  pur- 
chase money  from  the  time  of  the  ten- 
der thereof,  unless  it  appeared  that 
the  vendee  had  used  the  money,  the 
court  saying  that  the  presumption  is 
that  the  money  was  unproductive  in 
the  vendee's  hands,  and  he  is  not 
chargeable  with  interest  unless  he 
uses  it,  which  use  it  devolves  on  the 
vendor  to  prove. 

And  in  a  similar  suit  in  Hughes  v. 
Antill  (1903)  23  Pa.  Super.  Ct.  290,  it 
was  held,  that  a  tender,  in  order  to 
stop  interest,  need  not  be  kept  good. 

In  Murray  v.  O'Brien  (1909)  56 
Wash.  861,  28  L.R.A.(N.S.)  998,  105 
Pac.  840,  a  mortgage  foreclosure  suit, 
the  court,  in  holding  that  the  tender 
of  the  debt  stopped  the  running  of 
interest,  although  it  was  not  kept  good, 
said :  "Appellant  is  here  seeking  equi- 
ty. He  must  do  equity.  Remembering 
that  respondent  has  gone  into  court 
averring  its  willingness  to  pay  all  that 
was  due  appellant,  which  was  followed 
by  an  unconditional  tender  and  appel- 
lant's unwarranted  refusal  to  accept 
it,  apparently  hoping  to  gain  some 
personal  advantage  over  respondent, 
it  would  seem  that  in  equity  he  should 
not  claim  anything  for  the  use  of  the 
money.  The  law  of  tender  is  as  much 
for  the  benefit  of  the  creditor  as  the 
debtor.  The  creditor  cannot  refuse  a 
tender,  believing  it  to  be  to  his  ad- 
vantage to  do  so,  and  thereafter  insist 
in  equity  that  an  unqualified  tender 
has  not  been  made  good.  Under  such 
conditions,  willingness  to  pay  is  all 
that  the  law  requires.  The  plea  of 
willingness  being  in  the  record,  we 
hold  that  appellant  is  estopped  to 
claim  interest  from  the  date  of  the 
tender." 
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And  in  Mankel  v.  Belscamper  (1893) 
84  Wis.  218,  54  N.  W.  500,  an  action  to 
foreclose  an  equitable  mortgage,  in 
which  defendant  entered  a  counter- 
claim in  the  nature  of  an  action  for 
redemption  of  the  premises,  and  to 

•compel  a  conveyance  of  the  legal  title, 
it  was  held  that  an  offer  by  the  de- 
fendant of  the  mortgage  debt  Jieed  not 
be  kept  good  by  bringing  the  money 
into  court;  that  it  was  sufficient  for 
him  to  offer  to  bring  the  money  into 
court,  and  be  ready  to  comply  with 
the  direction  of  the  court  in  regard  to 
it.  The  court  in  this  case  said:  "The 
counterclaim  is  in  the  nature  of  an 
action  for  redemption  of  the  premises, 
and  to  compel  a  conveyance  of  the 
legal  title,  a  tender  of  the  amount  due 
having,  already  been  made.  It  is 
strictly  an  equitable  action.  Had  the 
mortgage  been  in  form  a  legal  mort- 
gage, the  tender  would  have  dis- 
charged the  lien,  whether  kept  good  or 
not  (Breitenbach  v.  Turner  (1864)  18 
Wis.  140;  Kortright  v.  Cady  (1860)  21 
N.  Y.  343,  78  Am.  Dec,  145),  and  evi- 
dently in  equity  entitled  the  defendant 
to  the  conveyance  he  sought.  In 
Breitenbach  v.  Turner  (Wis.)  supra, 
it  was  held  that  in  equity  it  is  suf- 
ficient for  the  party  relying  on  a  ten- 
der to  offer  to  bring  the  money  into 
court,  and  to  be  ready  to  comply  with 
the  direction  of  the  court  in  regard  to 
it.  .  .  .  We  think,  therefore,  that 
the  case  of  Breitenbach  v.  Turner 
(Wis.)  supra,  is  decisive,  and  that  the 

•  tender  was  originally  good,  and  that 
it  was  kept  in  force  and  maintained 
until  the  decision  of  the  action.  It 
therefore  stopped  interest;  and,  as  the 
plaintiff  was  in  default  for  not  per- 
forming her  duty  in  the  premises  by 
executing  and  delivering  her  deed,  her 
action  should  have  been  dismissed, 
and  the  defendant  granted  the  relief 
,  sought  by  him.  Costs  were  in  the  dis- 
cretion of  the  court,  and  the  plaintiff 
is  in  no  position  to  claim  that  the 
court  exercised  this  discretion  im- 
properly."   . 

And  the  reported  case  (Thompson 
v.  Grains,  ante,  931),  a  suit  to  fore- 
close a  trust  deed,  holds  that  in  equi- 
ty it  is  unnecessary,  in  order  to  stop 
the  running  of  interest  on  the  debt. 


to  pay  the  money  tendered  into  court, 
where  the  tenderer,  on  the  refusal  of 
the  tender,  tells  the  one  to  whom  it  is 
made  that  he  can  have  the  money 
whenever  he  wants  it,  and  it  appears 
that  it  is  always  ready  to  be  paid  on 
demand. 

But  it  was  held  in  Aulger  v.  Clay 
(1884)  109  111.  487,  that  a  tender  of 
the  purchase  money  in  a  suit  for  spe-  • 
cific  performance  must,  in  order  to 
stop  the  running  of  interest  after  the 
making  of  the  tender,  be  kept  good, 
the  court  saying  that  on  a  bill  for 
specific  performance  it  is  unnecessary 
that  a  party  making  a  tender  should 
keep  it  good,  and  bring  the  money  into 
court  before  he  can  have  relief  in 
equity,  but,  to  avoid  the  payment  of 
interest  in  such  a  case,  the  same  strict 
rules  of  tender  should  be  applied,  on 
the  same  principles  and  for  the  same 
reasons  as  at  law. 

And  in  Jarboe  v.  McAtee  (1847)  7 
B.  Mon.  (Ky.)  279,  a  similar  suit,  the 
court,  in  regard  to  tender,  said:  "It 
ih  urged,  however,  that  Jarboe  should 
have  been  relieved  from  the  payment 
of  interest  on  the  balance  of  the  pur- 
chase money,  and  that  the  decree  in 
this  respect  is  erroneous.  The  proof 
of  tender  is  not  complete.  The  wit- 
ness did  not  know  the  amount  of  mon- 
ey actually  tendered.  But  were  the 
evidence  on  this  point  sufficient,  in  or- 
der to  make  a  tender  available  in  a 
case  of  this  kind,  it  is  incumbent  on 
the  complainant  to  pay  the  money  into 
court  so  that,  during  the  long  prog- 
ress of  a  chancery  suit,  it  may,  under 
the  control  and  direction  of  the  chan- 
cellor, be  rendered  productive.  In  a 
plea  of  tender  at  law,  the  party,  to 
get  the  benefit  of  his  plea,  has  to  bring 
the  money  into  court.  Much  stronger 
reasons  exist  for  requiring,  this  to  be 
'  done  in  a  case  to  be  settled  by  the 
chancellor.  In  his  court,  equitable 
considerations  have  an  extensive  in- 
fluence. Seeing  the  purchaser  in  the 
possession  and  enjoyment  of  the  land, 
and  still  retaining,  and  in  all  reason- 
able probability,  using  the  money, 
after  a  formal  tender  of  it  to  his  ven- 
dor,  it  would  appear  just  and  equi- 
table that  he  should  be  held  respon- 
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Bible  for  the  interest  on  it,  from  the 
time  it  was  payable/' 

And,  in  a  similar  suit,  in  La  Vine  v. 
Whitehouse  (1910)  87  Utah,  260,  109 
Pac.  2,  Ann.  Cas.  1912G,  407,  the  court, 
in  respect  to  the  effect  of  a  tender, 
said:  ''Appellants,  by  paying  the 
money  into  court,  would  have  stopped 
the  running  of  interest  on  the  deferred 
•  payments,  and,  not  having  done  so, 
they  will  of  course  be  required  to  pay 
interest  on  the  unpaid  balance  of  the 
purchase  price." 

In  Park  v.  Wiley  (1880)  67  Ala. 
310,  a  bill  in  chancery  to  enforce  a 
vendor's  lien,  it  was  held  that  a  ten- 
der of  the  purchase  money,  in  order 
to  stop  interest,  must  be  kept  good, 
and  that  a  plea  of  tender  cannot  be 
supported,  unless  accompanied  by  the 
payment  of  the  money  into  court,  the 
court  saying  that  a  tender  is  an  af- 
firmative plea,  whether  interposed  at 
law  or  equity,  the  burden  of  proving, 
which  rests  on  the  pa'rties  pleading  it. 

To  discharge  the  tenderer  from 
subsequent  interest  on  a  bill  to  redeem 
from  a  mortgage,  or  on  plea  or  answer 
setting  up  tender,  the  money  must  be 
paid  into  court,  and  no  less  strictness 
is  required  in  such  cases  in  equity 
than  at  law.  Shields  v.  Lozear  (1871) 
22  N.  J.  Eq.  447. 

And  in  McCalley  v.  Otey  (1890)  90 
Ala.  302,  8  So.  157,  a  bill  to  redeem 
and  to  enjoin  a  sale  under  a  power  in 
a  mortgage,  the  court  said :  ''A  tender 
refused  does  not  operate  to  discharge 
the  debtor  from  the  debt,  but  only  re- 
leases him  from  the  payment  of  the 
interest  subsequently  accruing;  and, 
to  have  this  effect,  the  amount  ten- 
dered must  be  in  readiness  to  be  paid 
at  any  time  called  for,  and,  on  plea, 
must  be  followed  by  the  payment  of 
the  money  into  court."  And  on  a  later 
appeal  of  this  case  in  (1892)  99  Ala. 
584,  42  Am.  St.  Rep.  87,  12  So.  406,  the 
court  decided  the  question,  not  passed 
upon  in  the  former  appeal,  as  to  the 
effect  of  the  tender  to  stop  the  pay- 
ment of  interest,  holding  that,  to  have 
the  tender  do  so,  the  debtor  must  keep 
the  amount  due  ready  at  all  times  to 
be  paid  to  the  creditor  upon  his  de- 
'  mand,  and  on  plea  must  pay  the  money 
into  court. 


In  regard  to  the  effect  on  the  in- 
terest of  the  plaintiff's  tender,  the 
court,  in  Gardner  v.  Rundell  (1888) 
70  TeoK.  453,  7  S.  W.  781,  a  suit  to  en- 
force a  trust  in  land,  said :  "By  con- 
tinuing his  tender  and  paying  the  mon- 
ey into  court,  he  could  have  absolved 
himself  from  the  payment  of  interest. 
The  defendant  is  not  injured  by  bis 
failure  to  do  this,  since  the  decree 
only  becomes  effectual  upon  the  pay- 
ment of  the  money,  together  with  the 
interest  which  has  accrued  subse- 
quently to  the  tender." 

And  in  Tuthill  v.  Morris  (1880)  81 
N.  Y.  .94,  a  suit  to  enjoin  the  sale  of 
mortgaged  property  in  a  statutory 
foreclosure,  and  to  extinguish  the 
mortgage,  and  to  cancel  the  record 
thereof,  the  court  said :  "A  party  com- 
ing into  equity  for  afi&rmative  relief 
must  himself  do  equity,  and  this  would 
require  that  he  pay  the  debt  secured 
by  the  mortgage,  and  the  costs  and 
interest;  at  least,  up  to  the  time  of  the 
tender.  There  can  be  no  pretense  of 
any  equity  in  depriving  the  creditor 
of  his  security  for  his  entire  debt,  by 
way  of  penalty  for  having  declined  to 
receive  payment  when  offered.  The 
most  that  could  be  equitably  claimed 
would  be  to  relieve  the  debtor  from 
the  payment  of  interest  and  costs  sub- 
'sequently  accruing,  and,  to  entitle 
him  to  this  relief,  he  should  have  kept 
his  tender  good  from  the  time  it  was 
made." 

In  Gage  v.  Goudy  (1892)  141  Bl. 
215,  30  N.  E.  320,  a  suit  to  set  aside 
a  tax  deed,  it  was  held  that  the  tender 
must  be  kept  good  by  paying  the  mon- 
ey into  court,  or  offering  to  do  so  in 
his  bill,  in  order  to  relieve  the  ten- 
derer from  the  payment  of  costs,  the 
court  in  this  connection  saying: 
"Ordinarily,  in  chancery,  costs  are 
within  the  discretion  of  the  court,  and 
the  disposition  made  of  them  by  the 
chancellor  will  not  usually  be  dis- 
turbed on  appeal.  But  the  rule  has 
been  established  in  cases  of  this  char- 
acter,  by  a  series  of  decisions,  that 
where  the  complainant  desires  to  place 
the  owner  of  the  tax  title  in  the  wrong, 
so  as  to  relieve  himself  from  the  pay- 
ment of  costs,  he  must  make  a  tender 
of  the  taxes,  costs,  and  interest,  and 
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keiep  such  tender  good  by  bringing  the 
money  into  court,  or  offering  to  do  so 
in  his  bill,  and  that,  if  he  fails  in  these 
requirements,  it  is  error  to  decree 
costs  against  the  defendant." 

And  in  West  v.  Farmers'  Mut.  Ins. 
€o.  (1902)  117  Iowa,  147,  90  N.  W.  528, 
an  action,  tried  as  in  equity,  to  recover 
on  a  policy  of  fire  insurance,  where 
the  tender  was  claimed  to  relieve  de^^ 
f endant  from  liability  for  interest,  it 
was  held  that  a  tender  in  an  action,  in 
form  one  at  law,  but  tried  by  agree* 
ment  in  equity,  should  be  accompanied 
by  a  deposit  in  court.  The  court,  in 
discussing  this  point,  said:  "The  ten-* 
der  has  not  been  kept  good  by  a  de- 
posit of  the  money  in  court.  •  •  • 
It  is  true  the  rule  in  equity  does  not 
require  the  deposit  of  the  money  on 
the  filing  of  answer;  but  while  this 
action  was  tried  by  agreement  in  equi- 
ty, it  was. not  an  equitable  action  in 
form,  and  we  cannot  perceive  why  all 
the  incidents  of  a  law  action  did  not 
attach  to  it.  The  agreement  as  to  trial 
waived  nothing  but  the  form  of  trial, 
and  its  resulting  consequences  as  to 
the  method  of  hearing  in  this  court. 
The  tender  was  not  good.'' 

In  the  following  cases  no  reference 
was  made  to  the  distinction  between 
law  and  equity: 

In  Cheney  v.  Bilby  (1896)  20  C.  C- 
A.  291,  S6  U.  S.  App.  720,  74  Fed.  52, 
a  suit  for  specific  performance,  it  was 
held  that  a  tender,  in  order  to  stop 
interest,  need  not  be  set  aside  and  the 
particular  money  tendered  held  sub^ 
ject  to  the  order  of  the  vendee,  or  at 
the  proper  time  taken  into  court,  but 
the  tenderer  may  use  the  money  as  his 
own,  being  ready  at  all  times  to  pay 
the  debt  in  current  money,  when  re- 
quested. It  was  further  held  in  this 
case  that  the  money  tendered  need  not 
be  brought  into  court  upon  the  filing 
of  the  bill,  but  it  is  sufficient  if  it  is 
tendered  in  the  bill,  and  an  offer  made 
to  bring  it  into  court  whenever  the 
court  shall  so  direct. 

And  in  a  similar  suit  in  Lloyd  v. 
O'Rear  (1900)  22  Ky.  L.  Rep.  1000,  59 
S.  W.  48S,  it  was  held  that  a  tender 
need  not  be  kept  good  to  make  the  de- 
fendant liable  for  the  costs  of  the  ac- 
tion, where  he  refuses  the  tender,  and 


denies  all  obligations  under  the  con- 
tract. 

And  it  was  held  in  Glos  v.  Ambler 
(1905)  218  lU.  269,  75  N.  E.  764,  where 
the  complainant,  in  a  suit  to  set  aside 
a  tax  deed,  made '  a  tender  of  the 
amount  due  before  the  commencement 
of  the  suit,  and  offered  by  his  bill  to 
pay  the  same  at  any  time,  and,  after 
the  decree  was  rendered,  to  bring  the 
money  into  court  subject  to  the  order 
of  defendant,  that  this  was  sufficient 
to  stop  interest  on  the  amount  due, 
and  also  to  render  the  defendant  lia- 
ble for  costs. 

And  in  Parker  v.  Beasley  (1895)  116 
N.  C.  1,  83  L.R.A.  231,  21  S.  E.  955,  an 
action  for  possession  of  the  land  on 
the  default  of  the  mortgagor,  or  for 
judgment  for  the  amount  of  the  debt, 
to  be  discharged  upon  surrender  of  the 
land,  or  the  sale  thereof  under  an  or- 
der of  the  court,  it  was  held  that  a 
tender  of  the  amount  of  the  debt, 
though  not  kept  good,  stops  the  in- 
terest, and  the  costs  accruing  there- 
after. 

And  in  Lamb  v.  Jeffrey  (1879)  41 
Mich.  719,  3  N.  W.  204,  a  bill  to  en- 
force the  right  to  redeem  a  mortgage 
on  the  premises  of  which  the  plaintiff 
claims  to  be  a  subsequent  encum- 
brancer, the  court,  on  this  point,  said : 
"It  is  objected  to  the  bill  in  this  case 
that  it  does  not  keep  good  the  tender, 
and  does  not  offer  now  to  pay  the 
amount;  but  we  think,  as  in  the  case 
of  specific  performance,  this  could 
only  raise  a  question  of  costs.  The 
complainant  avers,  however,  that  he 
not  only  made  a  tender  when  he  de- 
manded an  assignment,  but  that  he 
again  made  an  offer  to  pay  when  pro- 
ceedings to  foreclose  were  begun ;  and 
if  he  makes  out  his  case,  he  could  not 
justly  be  chargeable  with  costs." 

But  it  was  held  necessary  to  keep 
the  tender  good,  in  a  suit  for  specific 
performance,  in  order  to  stop  the  run- 
ning of  interest,  in  Bissell  v.  Heyward 
(1878)  96  U.  S.  580,  24  L.  ed.  678; 
Kelly  V.  Keith  (1907)  85  Ark,  80,  106 
S.  W.  1173;  Thayer  Vf  Meeker  (1877) 
86  111.  470;  Rankin  v.  Rankin  (1905) 
216  111.  132,  74  N.  E.  763;  Lewis  v. 
Helton  (1911)  144  Ky.  595,  139  S.  W. 
772;  Lloyd  v.  O'Rear   (1900)   22  Ky. 
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L,  Rep.  15,  59  S.  W.  483;  and  Wood- 
land Cemetery  Co.  v.  Ellison  (1904) 
25  Ky.  L.  Rep.  2069,  80  S.  W.  169,  or 
liability  for  subsequent  costs,  in  Bis- 
sell  V.  Heyward  (U.  S.)  and  Kelly  v. 
Keith  (Ark.)  Bupi%t;  and  Galloway  v. 
Barr  (1843)  12  Ohio,  354. 

In  Bissell  v.  Heyward  (U*  S.)  su- 
pra, it  was  also  held  that  a  tender 
ceases  to  have  the  effect  of  stopping 
interest  or  costs,  when  the  money  is 
used  by  the  debtor  for  other  purposes. 

And  in  Thayer  v.  Meeker  (1877)  86 
111.  470,  supra,  the  court  said:  "To 
avoid  the  payment  of  interest  after  a 
tender,  the  debtor  must  tender  the 
exact  amount  due,  and  he  must  keep 
that  money  ready  at  all  times  to  pay 
it  to  the  creditor  if  he  should  conclude 
to  receive  it  and  demand  its  payment. 
He  cannot  use  it,  make  profit  from 
its  use,  and  then  escape  the  payment 
of  interest  when  he  comes  to  force  the 
creditor  to  receive  it.  The  debtor  es- 
capes payment  of  interest  upon  the 
supposition  that  the  money  should 
have  been  received  by  the  creditor, 
and  that  the  debtor  has  set  it  apart 
for  him,  and  has  been  thus  deprived 
of  its  use  and  prevented  from  making 
profit  on  it." 

And  in  Rankin  v.  Rankin  (1905)  216 
111.  132,  74  N.  E.  763,  supra,  it  was 
held  that  a  tender  of  the  purchase 
price  must  be  kept  good  by  bringing 
the  money  into  court,  in  order  to  stop 
the  running  of  interest  from  the  time 
of  the  tender,  especially  where  the  ten- 
derer has  received  the  use  of  the  land. 

So,  in  mortgage  foreclosure  suits,  it 
has  been  held  necessary  to  keep  a 
tender  of  the  debt  good,  to  stop  in- 
terest (Burke  v.  Mountain  Tinciber  Co. 
(1915)  224  Fed.  591,  appeal  dismissed, 
without  opinion,  in  (1916)  145  C.  C.  A. 
665,  231  Fed.  1022,  affirmed  without 
mention  of  this  point  in  (1917)  152 
C.  C.  A.  15,  238  Fed.  881,  Ann.  Cas. 
1918C,  93;  Stockten  v.  Dundee  Mfg. 
Co.  (1871)  22  N.  J.  Eq.  56;  Whittaker 
v.  Belvidere  Roller  Mill  Co.  (1897)  55 
N.  J.  Eq.  674,  38  Atl.  289;  Roosevelt 
V.  Bull's  Head  Bank  (1866)  45  Barb. 
(N.  Y.)  579) ;  or  to  prevent  costs 
(Whittaker  v.  Belvidere  Roller  Mill 
Co.  (1897)  55  N.  J.  Eq.  674,  38  Atl. 
289). 


In  Stockton  v,  Dundee  Mfg.  Go. 
(1871)  22  N.  J.  Eq.  56,  supra,  it  was 
held  that  a  tender,  in  order  to  stop 
interest,  must  be  paid  into  court,  or 
the  money  kept  on  hand  uninvested  by 
the  defendant. 

And  in  Whittaker  v.  Belvidere  Roll- 
er Mill  Co.  (1897)  55  N.  J.  Eq.  674.  38 
Atl.  289,  supra,  it  was  held  that  a  ten- 
der after  suit  is  begun,  in  order  to 
stop  interest  and  costs,  must  be  paid 
into  the  court  before  or  at  the  time 
of  the  filing  of  the  answer  setting  up 
such  tender,  and  if  it  is  .not  in  court 
when  the  answer  is  filed,  the  other 
party  is'not  obliged  to  take  notice  of  a 
subsequent  deposit  made  at  such  time 
as  may  suit  the  tenderer's  convenience. 

And  in  Roosevelt  v.  Bull's  Head 
Bank  (N.  Y.)  supra,  it  was  held  that  a 
party  who  makes  a  tender  must  keep 
the  money  at  all  times  ready  for  pay- 
ment when  demanded,  and  when  sued 
is  bound  to  bring  the  money  into  court,, 
and  that  the  theory  upon  which  the 
tender  of  the  debt  stays  the  interest  is 
that  the  debtor  is  obliged  to  keep  the 
money  ready  to  pay  on  demand. 

It  has  been  held  necessary  to  keep  a 
tender  of  the  mortgage  debt  good,  in 
order  to  avoid  future  interest,  in  suits 
for  redemption  of  the  mortgaged 
premises.  Mason  v.  Stevens  (1900)  91 
111.  App.  623;'  Rowell  v.  Jewett  (1882) 
73  Me.  365;  Columbian  Bldg.  Asso.  v. 
Crump  (1875)  42  Md.  192;  Middle 
States  Loan,  Bldg.  &  Constr.  Co.  v. 
Hagerstown  Mattress  &  Upholstery 
Co.  (1896)  82  Md.  516,  33  Atl.  886; 
Shank  v.  Groff  (1898)  45  W.  Va.  543, 
32  S.  E.  248. 

In  Rowell  v.  Jewett  (1882)  73  Me. 
365,  supra,  it  was  held  that  a  tender 
will  not  stop  interest  when  the  ten- 
derer had  the  use  and  benefit  of  the 
money  tendered,  from  and  after  the 
time  when  it  was  made. 

And  in  Columbian  Bldg.  Asso.  v. 
Crump  (1875)  42  Md.  192,  supra,  it 
was  held  that,  in  order  to  stop  inter- 
est from  the  date  of  the  tender,  the 
party  making  the  tender  must  keep 
the  money  continually  ready,  and 
make  no  profit  on  it. 

And  in  Maulsby  v.  Page  (1907)  105 
Md.  24,  65  Atl.  818,  a  suit  by  the  own- 
er of  a  leasehold  interest,  who  is  en- 
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titled  to  redeem  the  rent  on  the  pay- 
ment of  a  certain  sum,  praying  for  a 
decree  requiring  the  execution  and  de- 
livery to  him  of  a  deed  of  the  rever- 
sion, 80  that  the  annual  rent  may  be 
extinguished,  it  was  held  that  a  tender 
must  be  kept  good,  in  order  to  excuse 
him  from  the  payment  of  rent  ac- 
cruing after  the  tender  and  before  the 
making  of  a  decree  declaring  him  to  be 
entitled  to  the  conveyance. 

So,  to  relieve  the  tenderer  fi:om  fur- 
ther interest,  it  has  been  held  neces- 
sary to  keep  the  tender  good,  in — 

— a  suit  to  foreclose  a  vendor's  lien, 
Portsmouth  Sav.  Bank  v.  Yeiser  (1908) 
81  Neb.  343,  116  N.  W.  38; 

— an  action  to  compel  the  assign- 
ment of  a  bond  and  mortgage,  and  to 
restrain  the  prosecution  of  an  action 
to  foreclose  the  mortgage.  Nelson  v. 
Loder  (1892)  132  N.  Y.  288,  30  N.  E. 
369; 

— a  suit  to  restrain  foreclosure  by 
advertisement  of  a  mortgage,  and  to 
obtain  an  accounting  as  to  the  amount 
unpaid  thereon,  Norris  v.  Ryno  (1912) 
169  Mich.  193,  135  N.  W.  468 ; 

— an  action  to  enjoin  the  sale  of 
property  under  power  of  sale  in  a 
mortgage,  De  Bruhl  v.  Hood  (1911) 
156  N.  C.  52,  72  S.  E.  83; 

— a  suit  to  open  a  judgment  against 
a  mortgagor,  Freemansburg  Bldg.  & 
L.  Asso.  V.  Billig  (1906)  30  Pa.  Super. 
Ct.  104; 

— a  bill  to  compel  a  reassignment  of 
a  mortgage,  Gyles  v.  Hall  (1726)  2  P. 
Wms.  378,  24  Eng.  Reprint,  774; 

— a  suit  to  compel  the  execution  of 
a  satisfaction  of  a  mortgage,  Halpin  v. 
Phenix  Ins.  Co.  (1890)  118  N.  Y.  165, 
23  N.  E.  482 ; 

— a  suit  to  have  a  mortgage  dis- 
charged of  record,  and  a  foreclosure 
thereof  declared  void,  Balme  v.  Wam- 
baugh  (1870)  16  Minn.  116,  Gil.  106; 

— a  suit  to  obtain  an  accounting, 
Beardfiley  v.  Beardsley   (1898)  29  C. 


C.  A.  638,  56  U.  S.  App.  437,  86  Fed. 
16; 

— a  suit  to  set  aside  a  tax  sale.  Cole 
V.  Moore  (1879)  34  Ark.  582; 

— a  suit  to  remove  a  cloud  from  a 
title,  Deacon  v.  Central  Iowa  Invest. 
Co.  (1895)  95  Iowa,  180,  63  N.  W.  673; 

— ^a  suit  for  partition,  Pring  v. 
Swarm  (1916)  176  Iowa,  153,  157  N. 
W.  734; 

— a  suit  to  enjoin  the  assignment  of 
a  lease,  and  interference  with  the  oc- 
cupation of  the  premises  by  plaintiff* 
Lewis  V.  Wilson  (1891)  43  N.  Y.  S. 
R.  34,  17  N.  Y.  Supp.  128. 

And  likewise  it  has  been  held  nec« 
essary  to  do  so  to  relieve  him  from 
further  costs  in — 

— a  suit  to  enjoin  the  foreclosure  of 
a  mortgage  by  advertisement,  and  to 
obtain  an  accounting  as  to  the  amount 
due  thereon,  Norris  v.  Ryno  (1912) 
169  Mich.  193,  135  N.  W.  463; 

— a  suit  to  foreclose  a  vendor's  lien, 
Portsmouth  Sav.  Bank  v.  Yeiser  (1908) 
81  Neb.  343,  116  N.  W.  38; 

— a  suit  to  restrain  the  sale  of  the 
mortgaged  premises  under  the  power 
of  sale  in  the  mortgage,  De  Bruhl  v. 
Hood  (1911)  156  N.  C.  52,  72  S.  E.  83, 
rehearing  denied  in  (1911)  —  N.  C. 
— ,  72S.  E.  622; 

— a  suit  to  compel  the  execution  of 
a  satisfaction  of  a  mortgage,  Halpin  v. 
Phenix  Ins.  Co.  (1890)  118  N.  Y.  165, 
23  N.  E.  482 ; 

— a  suit  asking  that  a  mortgage  be 
decreed  to  be  released  and  canceled 
and  discharged  of  record,  and  that  a 
foreclosure  thereof  be  declared  void, 
Balme  v.  Wambaugh  (1870)  16  Minn. 
116,  Gil.  106; 

— a  suit  to  restrain  the  assignment 
of  a  lease,  and  interference  with  the 
peaceable  occupation  of  the  leased 
premises  by  plaintiff,  Lewis  v.  Wilson 
(1891)  43  N.  Y.  S.  R.  34,'  17  N.  Y. 
Supp.  128.  G.  V.  L 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  EX  REL.  WESTERN 

UNION  TELEGRAPH  COMPANY,  R^apt, 

V. 

PUBLIC  SERVICE  COMMISSION  OF  THE  STATE  OF  NEW  YORK, 

Second  District,  Appt. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  Intervener,  Appt. 

New  York,  Court  of  A'ppealS'^  November  SOf  1920, 
(280  N.  Y.  96.  129  N.  E.  220.) 

Telegraph  —  discriminatioii  —  refusal  of  credit. 

1.  The  refusal  by  a  telegraph  company  of  credit  to  a  customer  of  un- 
questioned standing,  when  it  is  extended  to  others,  is  arbitrary  diacrim- 
ination,  violating  the  provision  of  the  statute  requiring  equality. 

[See  note  on  this  question  begimung  on  page  964.] 


Public  service  corporation  —  right  to 
discriminate  in  service. 

2.  All  who  deal  with  a  public  serv- 
ice corporation  are  to  be  treated  alike, 
and  favor  cannot  be  extended  to  one 
which  is  not  offered  to  another,  nor 
can  a  privilege  given  one  be  refused 
to  anotiier. 

[See  26  R.  C.  L.  541.] 

Telegraph  —  duty  to  give  credit  to 
competitor. 

3.  One  telegraph  company  which, 
although  a  competitor  of  another,  de- 
livers some  messages  to  it  for  trans- 


mission, is  entitled  to  the  same  priv- 
ilege with  respect  to  a  charge  account 
that  is  accorded  to  other  patrons,  un- 
der a  statute  requiring  each  telegraph 
company  to  receive  despatches  from 
other  companies,  and  transmit  with 
impartial!^  and  good  faith,  and  for- 
bidding such  company  to  give  prefer- 
ences to  any  person  or  corporation. 

—  impartiidity  of  credit. 

4.  A  requirement  that  a  telegraph 
company  shall  transmit  messages 
with  impartiality  requires  impartial- 
ity of  credit  as  well  as  service. 


(Hiscock,  Ch.  J.,  and  Crane,  J.,  dissent  in  part.) 


Appeals  by  the  Commission  and  intervener  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court,  Third  Department,  reversing  an  order 
of  the  Commission  requiring  relator  to  extend  credit  to  the  intervener 
company  for  messages  transferred  to  it  by  the  latter.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.     William     W.     Cook     and     cases  were  contrary  to  the  commis- 


D-Cady  Herrick,  with  Mr.  John  L. 
Farrell,  for  intervener,  appellant: 

The  actions  and  practices  of  tele- 
graph and  telephone  companies  under 
their  charters  of  incorporation,  and  of 
their  directors,  are  subject  to  the 
Public  Service  Commission  Law,  and 
to  the  supervision  of  the  public  serv- 
ice commission. 

Louisville  &  N.  R.  Co.  v.  United 
States,  238  U.  S.  1,  59  L.  ed.  1177,  35 
Sup.  Ct.  Rep.  696;  Moseley  &  M.  Mill. 
Co.  V.  New  York  C.  &  H.  R.  R.  Co.  2 
P.  S.  C.  (2d  Dist.  N.  Y.)  58;  Windsor 
V.  New  York  C.  &  H.  R.  R.  Co.  82  Misc. 
38,  143  N.  Y.  Supp.  645. 

Even  if  the  railroad  charge  account 


sion's  order  (as  they  are  not),  never- 
theless the  commission  exercises 
quasi  legislative  power,  and,  like  a 
statute,  this  order  binds  the  court. 

People  ex  rel.  Central  Park,'  N.  &  E. 
River  R.  Co.  v.  Willcox,  194  N.  Y.  883, 
87  N.  E.  517 ;  Honolulu  Rapid  Transit 
&  Land  Co.  v.  Hawaii,  211  U.  S.  282, 
53  L.  ed.  186,  29  Sup.  Ct.  Rep.  56; 
Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  231  U.  S.  457,  58  L  ed. 
310,  34  Sup.  Ct.  Rep.  152;  Los  An- 
geles Switching  Case  (Interstate 
Commerce  Commission  v.  Atchison,  T. 
&  S.  F.  R.  Co.)  234  U.  S.  294,  58  L. 
ed.  1319,  34  Sup.  Ct.  Rep.  814;  Louis- 
ville &  N.  R.  Co.  V.  United  SUtes,  288 
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U.  S.  1,  69  L.  ed.  1177,  86  Sup.  Ct.  Rep. 
696;  O'Keefe  v.  United  States,  240  U. 
S.  294.  60  L.  ed.  651,  36  Sup.  Ct.  Rep. 
313;  Seaboard  Air  Line  R.  Co.  v.  Rail- 
road Commission,  240  U.  S.  324,  60  L. 
ed.  669,  36  Sup.  Ct.  Rep..  260;  New 
York  ex  rel.  New  York  &  Q.  Gas  Co. 
V.  McCall,  246  U.  S.  345,  62  L.  ed.  337. 
P.U.R-1918A,  792.  38  Sup.  Ct.  Rep.  122. 
219  N.  Y.  84,  P.U.R.1917A,  553.  113 
N.  E.  793.  Ann.  Cas.  1916E.  1042. 

The  order  of  the  conunission  was 
justified  on  the  merits. 

Paper  Mills  Co.  v.  Pennsylvania  R. 
Co.  12  Inters.  Com.  Rep.  438;  Postal 
Cable  Teleg.  Co.  v.  Cumberland 
Teleph.  &  Teleg.  Co.  177  Fed.  726; 
Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  263,  36 
L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct  Rep.  844. 

Messrs.  Francis  Raymond  Stark  and 
Balph  H.  Overbausrh,  for  respondent: 

A  telegraph  company  cannot  be 
compelled  to  serve  its  rival  except  on 
prepayment  of  charges. 

Western  U.  Teleg.  Co.  v.  Call  Pub. 
Co.  181  U.  S.  92,  46  L.  ed.  766.  21  Sup. 
Ct.  Rep.  661;  People  ex  rel.  Postal 
Teleg.  Cable  Co.  v.  Hudson  River 
Teleph.  Co.  19  Abb.  N.  C.  466;  United 
States  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  66  Barb.  46. 

The  public  service  commission  has 
no  power  to  require  a  telegraph  com- 
pany to  extend  credit  to  a  particular 
customer,  because  the  refusal  of  such 
credit  is  neither  an  illegal  discrimina- 
tion nor  an  unreasonable  practice. 

Little  Rock  &  M.  R.  Co.  v.  St.  Louis 
S.  W.  R.  Co.  26  L.RJ^.  192.  4  Inters. 
Com.  Rep.  864,  11  C.  C.  A.  417,  27  U. 
S.  App.  380,  63  Fed.  776 ;  Gamble-Rob- 
inson Comihission  Co.  v.  Chicago  & 
N.  W.  R.  Co.  21  L.R.A.(N.S.)  982,  94 
C.  C.  A.  217, 168  Fed.  161, 16  Ann.  Cas. 
613;  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  88  Fed.  669; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Miami  S.  S. 
Co.  30  C.  C.  A.  142,  52  U.  S.  App.  732. 
86  Fed.  407;  Yancey  v.  Batesville 
Teleph.  Co.  81  Ark.  486,  99  S.  W.  679, 
11  Ann.  Cas.  136;  Vaught  v.  East  Ten- 
nessee Teleph.  Co.  123  Tenn.  318,  31 
L.RJ^.(N.S.)  316,  130  S.  W.  1060,  Ann. 
Cas.  1912C,  132;  Oregon  Short  Line  & 
U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  4 
Inters.  Com.  Rep.  718,  9  C\  C.  A.  409, 16 
U.  S.  App.  479,  61  Fed.  158;  Allen  v. 
Cape  Fear  &  Y.  V.  R.  Co.  100  N.  C.  397, 
6  S.  E.  106;  Brown  &  B.  Coal  Co.  v. 
Grand  Trunk  R.  System,  169  Mich. 
666,  29  LJl.A.(N.S.)   840,  124  N.  W. 

528. 

12  A.L.R.— 61. 


Elkufiy  J.,  delivered  the  opinion  of 
the  court: 

The  Postal  Telegraph  Company 
and  the  Western  Union  Company 
are  competitors  in  the  business  of 
transmitting  messages  by  telegraph 
throughout  the  United  States,  and 
have  been  such  for  many  years. 
Each  company  maintains  offices  and 
has  wires  in  various  of  the  cities 
and  villages  of  the  state.  The 
Western  Union  Telegraph  Company 
has  a  greater  number  of  such  offices 
and  reaches  more  places  than  the 
Postal  Telegraph  Company,  and  the 
Postal  Telegraph  Company  is  in 
communication  with  some  villages 
and  cities  which  the  Western  Union 
Telegraph  Company  does  not  reach. 

It  appears  that  for  thirty  years  it 
has  been  the  custom  of  both  com- 
panies to  carry  on  business  with 
their  customers  both  for  cash  and 
on  credit.  One  of  the  arrangements 
has  been  to  charge  for  telegrams 
transmitted  at  the  end  of  each 
month,  and  a  large  percentage  of  the 
business  of  both  companies  is  done 
upon  credit.  This  practice  seems  to 
be  a  decided  advantage,  as  those 
who  send  many  telegrams  dislike 
paying  comparatively  small  sums 
with  each  message,  when  delivered 
to  the  company  for  transmission. 

The  Western  Union  Telegraph 
Company  permits  any  subscriber  of 
the  telephone  companies  to  tele* 
phone  telegrams  over  the  telephone 
and  charge  such  telegrams  to  their 
accounts  with  the  telephone  com- 
pany. The  telephofte  company  col- 
lects for  the  telegraph  company  as 
its  agent.  For  thirty  years  the 
Western  Union  Company  has  ex- 
tended  to  the  Postal  Telegraph  Com- 
pany the  privilege  of  a  charge  ac- 
count for  all  telegrams  which  the 
Postal  Telegraph  Company  received 
from  its  customers  for  places  it  did 
not  reach  by  its  wires,  and  this  prac- 
tice was  maintained  until  August 
1, 1919. 

The  Postal  Company  at  times  ac- 
cepts telegrams  from  its  customers 
which  it  is  either  partly  or  wholly 
unable  to  transmit  over  its  own 
wires,  and  such  telegrams  may  bd 
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entirely  transmitted  over  the  wires 
of  the  Western  Union  Company. 
Such  telegrams  have  been  delivered 
to  the  Western  Union  Company's  of- 
fices either  just  as  they  have  been 
received,  or  else  a  copy  of  same. 
Where  the  telegram  can  be  trans- 
mitted over  the  Postal  Company's 
wires  for  a  portion  of  its  distance, 
it  has  been  the  practice  in  some 
cases  to  transmit  the  telegram,  as 
far  as  it  can  be  sent,  over  the  Postal 
wires  and  from  that  point  to  trans- 
mit it  to  its  destination  over  the 
Western  Union  wires.  The  practice 
formerly  obtaining  with  reference 
to  paying  for  these  messages  has 
varied.  Where  the  Postal  Company 
received  cash  from  the  customer, 
they  claim  that  they  have  immedi- 
ately paid  such  cash  to  the  Western 
Union  Company;  where  their  cus- 
tomer had  a  charge  account,  and 
such  customer  also  had  a  charge  ac- 
count with  the  Western  Union  Com- 
pany, the  Postal  Company  did  not 
pay,  nor  was  the  cost  of  such  message 
charged  against  the  Postal,  but  was 
charged  directly  to  the  mutual  cus- 
tomer of  both  companies  by  the 
Western  Union.  Where  the  sender 
was  a  customer  of  the  Postal  and  not 
of  the  Western  Union  Company,  the 
cost  of  such  telegram  was  charged 
to  Hie  Postal  Company,  the  bill  being 
sent  at  the  end  of  the  current 
month,  and  the  Postal  Company  has 
always  paid  therefor. 

When  the  telegraph  companies 
were  taken  over  by  the  Federal  gov- 
ernment during^  the  war,  this  prac- 
tice was  continued  by  the  officials  in 
charge  for  the  government.  Upon 
the  return  of  the  telegraph  system 
to  the  companies  after  the  war,  both 
companies  were  authorized  to  con- 
tinue to  charge  the  increased  irates 
in  force  under  government  control 
during  the  war.  The  Western  Union 
Company  continued  to  charge  the 
authorized  increased  rates,  but  the 
Postal  Company  decreased  its  rates 
about  20  per  cent,  and  then  the 
Western  Union  Company  discontin- 
ued the  practice  of  permitting  the 
Postal  Complany  to  send  its  tele- 
grams for  places  which  the  Postal 


could  not  reach,  upon  the  basis  of 
credit,  and  would  only  accept  such 
telegrams  when  accompanied  by 
cash  payment  for  them.  Their 
former  practice  was  not  changed  as 
to  any  of  their  other  clients,  nor  as 
to  other  corporations  owning  tele- 
graph lines,  including  the  Marconi 
and  the  cable  companies.  The  Pos- 
tal Company  claims  that  at  times  the 
refusal  to  charge  their  telegrams 
works  a  great  hardship  upon  them, 
and  discriminates  against  them  and 
their  customers  to  the  injury  of  the 
public  and  those  sending  messages. 
It  was  at  first  intimated  that  one  of 
the  reasons  for  the  refusal  of  the 
Western  Union  Company  to  extend 
credit  to  its  rival  was  that  it  was  not 
certain  of  its  financial  condition,  but 
this  was  finally  disclaimed.  It  was 
finally  conceded  that  the  Postal 
Company  is,  financially,  amply  re- 
sponsible for  any  credit  extended  to  . 
it,  and  has  promptly  paid  all  charges 
made  against  it  theretofore.  Upon 
the  argument  of  the  appeal,  counsel 
for  the  respondent  said  that  the  only 
reason  for  the  refusal  of  credit  was 
because  the  Postal  Company  was  a 
competitor. 

The  record  discloses  that  the 
Postal  Company  receives  at  times 
large  numbers  of  messages  late  at 
night,  which  are  to  be  transmitted 
as  night  messages  or  night  letters; 
that  some  of  these  messages  cannot 
be  entirely  transmitted  over  the 
Postal  wires,  and  must  bp  in  part  or 
wholly  transmitted  over  the  West- 
em  Union  wires.  It  is  important  to 
the  sender  that  all  the  messages 
should  be  delivered  at  about  the 
same  time  the  following  day,  and 
that,  at  the  offices  of  the  Postal 
Company  at  which  the  messages 
yrere  received  for  transmission,  they 
have  not  the  necessary  sum  in 
money  to  pay  the  Western  Union 
Company,  upon  delivery  to  them, 
the  charge  for  transmission.  The 
Postal  Company  contends  that  the 
transaction  is  not  one  by  which  it 
profits.  On  the  contrary,  it  claims, 
without  dispute,  that  it  loses  be- 
tween 3  and  6  cents  on  each  message 
which  it  cannot  transmit  over  its 


PEOPLE  EX  REL.  WESTERN  U.  TELEG.  CO.  v.  PUBLIC  SERV.  COM.  963 

(tSO  N.  r.  9S,  lt9  y.  E.  tto.) 


line,  by  reason  of  the  cost  of  mes- 
senger service,  but  that  this  is  done 
in  order  to  benefit  the  public,  and 
incidentally  the  public  do  benefit  by 
the  practice,  because  of  the  conven- 
ience.  The  Postal  Company  says  it 
is  willing  to  reach  the  places  it  does 
not  now  reach,  many  of  them  small 
cities  and  towns,  but  cannot  do  so 
because  of  the  contracts  which  the 
Western  Union  Company  has  with 
the  railroads,  which  materially  re- 
duce the  cost  of  offices  which  they 
maintain  at  these  places. 

It  is  well  settled  that  all  who  deal 
with   a  public  service  corporation 

Public  .ervie*  ^f.?  *<>  b©  treated 
r?'??  t*****"""       alike,  and  favor  can- 

discriminate  In      not    bc    CXtCUded    tO 

service.  pj^g  which  is  not  of. 

f  ered  to  another ;  nor  can  a  privilege 
given  to  one  be  refused  to  another. 

Section  103  of  the  Transportation 
Corporations  Law  (Consol.  Laws, 
chap.  63),  relating  to  telegraph  and 
telephone  corporations,  provides : 
''Every  such  corporation  shall  re- 
ceive despatches  from  and  for  other 
telegraph  or  telephone  lines  or  cor- 
porations, and  .  .  .  transmit  the 
same  with  impartiality  and  good 
faith  and  in  the  order  in  which  they 
are  received.*' 

Section  &1,  subd.  8,  of  the  Public 
Service  Commissions  Law  (Consol. 
Laws,  chap.  48)  provides:  *'No  tele- 
graph corporation  or  telephone  cor- 
poration shall  make  or  give  any  un- 
due or  unreasonable  preference  or 
advantage  to  any  person,  corpora- 
tion or  locality,  or  subject  any  par- 
ticular person,  corporation  or  local- 
ity to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  re- 
spect whatsoever.'* 

The  answer  made  by  the  respond- 
ent is  that  the  Postal  Company  is 
not  its  customer,  but  its  competitor, 
and  thus  stands  in  a  different  posi- 
tion, and,  further,  that  by  accept- 
ing their  telegrams  they  are  helping 
the  Postal  to  deceive  the  public. 
This  is  aside  from  the  real  issue. 

The  main  consideration  is  where 
lies  the  benefit  to  the  public,  and  not 
that  of  assisting  either  of  these  cor- 
porations in  their  rivalries.    They 


both  possess  valuable  charters  from 
the  state.  Each  is  entitled  to  profit 
upon  its  undertakings  upon  condi- 
tion that  it  render  service  to  the 
public.  The  public  is  not  much  con- 
cerned with  the  rivalries  of  these 
two  companies. 

The  question  narrows  down  to 
this:  Is  one  less  a  customer  of  the 
Western  Union  Company  because  it 
is  a  competitor ;  and  is  not  a  competi- 
tor presenting  himself  as  a  custom- 
er a  pact  of  the  general  public,  and 
entitled  to  the  same  privileges  and 
rights  as  any  other  customer  be- 
cause incidentally  he  happens  to  be 
a  competitor?  I  can  see  no  differ- 
ence in  principle.  The  statute  above 
quoted  specifically  ^^^^  ^^  ^^ 
compels    each   tele-  datr'to^ive 

graph  company  to  ^SSfpttitor. 
receive  despatches 
from  and  for  other  telegraph  lines 
or  corporations,  thus  recognizing 
that  competitors  have  the  absolute 
right  to  use  the  wires  of  one  another 
as  customers.  ''Such  messages  shall 
be  transmitted  with  impartiality  and 
good  faith.*'  Is  it  receiving  and 
transmitting  a  message  with  impar- 
tiality, to  accept  the  business  of  one 
customer  upon  certain  terms,  and  re- 
fuse such  terms  to  another  ? 

Between  these  two  corporations, 
each  represents  the  public  when  ap^ 
plying  to  the  other  for  service,  and 
no  discrimination  can  be  made  by 
either  against  the  other,  but  each 
must  render  to  the  other  the  same 
services  it  renders  to  the  rest  of  the 
community  under  the  same  condi- 
tions. People  ex  rel.  Western  Union 
Teleg.  Co.  v.  Public  Service  Commis- 
sion, 211  N.  Y.  542,  105  N.  E.  1095, 
160  App.  Div.  144,  145  N.  Y.  Supp. 
545. 

"Impartiality"  requires  impartial- 
ity of  credit  as  well 

as  impartiality  in  TrSdi?/***"*^  **' 
service.  It  requires 
that  a  public  service  corporation 
which  makes  a  practice  of  extending 
credit  to  one  customer  shall  not  ar- 
bitrarily, and  with  preferential  pur- 
pose, refuse  to  extend  like  credit  to 
other  customers  of  like  standing. 
No  doubt  the  relator  has  a  bro£^ 
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discretion  in  determining  in  any 
case  whether  the  requisite  standing 
has  been  attained,  and  a  determin- 
ation adverse  to  the  customer,  if 
made  in  good  faith,  ought  seldom  to 
be  disturbed.  We  are  not  embar- 
rassed by  such  difficulties  in  this 
case,  for  here  the  relator  admits 

that  the  standing  of 

tt^n^ref^MTr  of  ^^^  customer  is  un- 
eredit'^  '*'*  *      Questioned.  In  such 

circumstances,  the 
refusal  of  credit  is  arbitrary  dis- 
crimination, and  the  outcome  a  vio- 
lation of  the  statutory  mandate  of 
equality.  Louisville  &  N.  R.  Co.  v. 
United  States,  238  U.  S.  1,  59  L.  ed. 
1177,  35  Sup.  Ct.  Rep.  696 ;  United 
States  V.  Hocking  Valley  R.  Co.  (D. 
C.)  194  Fed.  234,  id.  127  C.  C.  A. 
285,  210  Fed.  735. 

The  order  made  by  the  public 
service  commission  is  apparently  too 
broad.  It  should  not  have  required 
the  Western  Union  Company  to  con- 
tinue the  practice  which  it  had  es- 
tablished with  the  Postal  Company, 


but  should,  in  the  terms  of  the  stat- 
ute, require  the  Western  Union 
Company  to  receive  despatches  from 
the  Postal  Company,  and  transmit 
the  same  upon  the  same  terms  and 
substantially  the  same  way  as  it 
does  from  any  other  customer,  irre- 
spective of  its  being  a  competitor. 

The  order  of  the  Appellate  Divi- 
sion appealed  from  should  be  re- 
versed, and  the  order  of  the  Public 
Service  Commission,  as  thus  modi- 
fied, should  be  affirmed,  with  costs 
in  this  court  and  in  the  Appellate 
Division. 

Hiscock,  Ch.  J.,  and  Chase,  Ho- 
gan,  Cardozo,  and  Crane,  JJ.,  conr 
cur. 

Hiscock,  Ch.  J.,  and  Crane,  J., 

vote  to  further  modify  the  order  of 
the  public  service  commission  by  re- 
stricting in  various  respects  the 
right  of  appellant  to  compel  relator 
to  receive  and  transmit  its  messages 
on  credit. 

Found,  J.,  takes  no  part. 


ANNOTATION. 
Discrimination  by  public  utility  company  in  respect  of  extension  of  credit 


I.  Doctrine  that  extension  of  credit  is  not 
an  unlawful  discrimination,  964. 

II.  Doctrine  that  extension  of  credit  is  an 
unlawful  discrimination,  968. 

J.  Doctrine  that  extension  of  credit  is  not 
an  unlawful  discrimination. 

The  cases  are  not  agreed  whether  it 
is  an  unlawful  discrimination  for  a 
public  utility  company  to  require  pay- 
ment in  advance  for  its  services,  of 
some  of  its  customers,  while  extend- 
ing credit  to  others  under  similar  cir- 
cumstances. 

The  majority  of  the  ctises  adhere  to 
the  theory  that  this  is  not  an  unlaw- 
ful discrimination.  Little  Rock  &  M. 
R.  Co.  v.  St.  Louis  &  S.  W.  R.  Co. 
(1894)  26  L.R.A.  192,  4  Inters.  Com. 
Rep.  854, 11  C.  C.  A.  417,  27  U.  S.  App. 
380,  63  Fed.  775;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Miami  S.  S.  Co.  (1898)  30  C.  C. 
A.  142,  52  U.  S.  App.  732,  86  Fed.  407 ; 
Gamble-Robinson  Commission  Co.  v. 
Chicago  &  N.  W.   R.  Co.    (1909)    21 


L.RJ^.(N.S.)  982,  94  a  C.  A.  217,  168 
Fed.  161,  16  Ann.  Cas.  613 ;  Yancey  v. 
Batesville  Teleph.  Co.  (1907)  81  Ark. 
486,  99  S.  W.  679,  11  Ann.  Cas.  135; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Bowman 
(1916)  61  Colo.  477,  P.U.R.1916P.  154, 
159  Pac.  814;  Brown  &  B.  Coal  Co.  v. 
Grand  Trunk  R.  System  (1910)  159 
Mich.  565,  29  L.R.A.(N.S.)  840,  124  N, 
W.  528;  Vaught  v.  East  Tennessee 
Teleph.  Co.  (1910)  123  Tenn.  318,  31 
L.R.A.(N.S.)  315,  130  S.  W.  1050,  Ann. 
Cas.  1912C,  132. 

See  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  (1898)  88  Fed. 
659,  affirmed  without  opinion  in  (1899) 
35  C.  C.  A.  172,  92  Fed.  1022,  infra. 

In  Oregon  Short  Line  &  U.  N.  R.  Co. 
v.  Northern  P.  R.  Co.  (1894)  4  Inters. 
Com.  Rep.  718,  9  C.  C.  A.  409,  15  U.  S. 
App.  479,  61  Fed.  158,  a  provision  of 
the  Interstate  Commerce  Act  forbid- 
ding discrimination  between  connect- 
ing lines  was  held  not  to  be  violated 
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by  a  railroad  company  in  receiving, 
without  prepayment  of  charges,  goods 
from  one  locality,  although  it  required 
prepayment  for  goods  coming  from 
another  locality. 

The  refusal  by  a  railroad  company 
to  accept  freight  consigned  to  a  cer- 
tain merchant  unless  the  charges  were 
prepaid,  although  by  custom  it  did  not 
make  this  requirement  regarding  oth- 
ers, was  held  not  to  be  an  unlawful 
discrimination,  in  Allen  v.  Cape  Fear 
&  Y.  Valley  R.  Co.  (1888)  100  N.  C. 
397,  6  S.  E.  105. 

This  case  is  approved  in  Randall  v. 
Richmond  &  D.  R.  Co.  (1891)  108  N.  C. 
612,  13  S.  E.  137. 

The  collection  by  a  telephone  com- 
pany of  service  rentals  in  advance, 
while  toll  charges  are  collected  after 
they  have  been  rendered,  does  not 
amount  to  an  unjust  discrimination. 
Re  Richland  Teleph.  Co.  (1915;  Wis.) 
P.U.R.1915F,  12. 

The  facts  under  which  this  theory 
has  been  adhered  to  have  been  varied. 
It  has  been  held  with  reference  to 
telephone  companies.  Thus,  a  statute 
forbidding  discrimination  by  tele- 
phone companies  does  not  deny  the 
right  of  a  company  to  enforce  a  reg- 
ulation, requiring  charges  for  tele- 
phone faciHtieg  to  be  paid  in  advance, 
against  some  persons,  and  to  extend 
credit  for  such  charges  to  other  per- 
sons whom  the  company  may  deem  de- 
serving. Yancey  v.  Batesville  Teleph. 
Co.  (1907)  81  AA  486,  99  S.  W.  679, 
11  Aiin.  Cas.  185.  In  that  case,  how- 
ever, the  plaintiff,  a  telephone  sub- 
scriber, was  compelled  to  go  to  the 
cental  office  and  pay  cash  in  advance 
for  the  purpose  of  transmitting  or 
communicating  messages  over  the 
long-distance  line,  when  that  was  not 
required  of  other  subscribers,  who 
were  allowed  to  connect  from  their 
homes  and  places  of  business  and  pay 
for  the  same  at  the  end  of  each  month, 
and  it  was  held  that  the  regulation,  in 
so  far  as  it  required  plaintiff  to  go  to 
the  central  office  of  the  exchaiige, 
when  that  was  not  required  of  other 
subscribers,  was  an  unreasonable  and 
unnecessary  discrimination,  for  which 
a  penalty  was  recoverable  under  a 
statute  providing  that  telephone  com- 


panies should  supply  all  applicants 
with  telephone  connections  and  facil- 
ities, without  discrimination  or  par- 
tiality. Exacting  from  some  patrons 
payment  of  rental  in  advance,  while 
giving  credit  to  others,  is  not  a  dis- 
crimination among  patrons  on  the  part 
of  a  telephone  company  which  will 
subject  it  to  a  statutory  penalty 
provided  for  such  discrimination. 
Vaught  V.  East  Tennessee  Teleph.  Co. 
(1910)  123  Tenn.  318,  31  L.R.A.(N.S.) 
315,  130  S.  W.  1050,  Ann.  Cas.  1912C, 
132. 

A  majority  of  the  cases  have  in- 
volved carriers.  It  has  been  held  that 
a  contract  by  an  interstate  carrier  to 
provide  tranjstportation  for  a  number 
of  musicians  from  points  in  Mexico, 
New  York,  and  Texas,  to  Denver,  Col- 
*  orado,  to  be  paid  for  by  a  concert 
company  at  the  rate  of  $500  per  week, 
until  fully  paid,  does  not  violate  g  6 
of  the  Act  of  1887,  as  amended  in  §  2 
of  the  Act  of  1906  (34  Stat,  at  L.  587, 
chap.  3591,  Comp.  Stat.  §  8569,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  421),  which  re- 
quires the  filing  by  interstate  carriers 
of  their  rates,  and  prohibits  a  refund 
or  remittance  of  any  portion  of  the 
rate,  or  the  extension  to  any  shipper 
or  person  of  any  privileges  or  facil- 
ities in  the  transportation  of  pas- 
sengers or  property,  except  such  as 
are  specified  in  the  published  tariff. 
Atchison,  T.  &  S.  F.  R^  Co.  v.  Bowman 
(1916)  61  Colo.  477,  P.U.R.1916F,  154, 
158  Pac.  814.  Requiring  prepayment 
of  freight  charges  by  a  connecting 
carrier,  without  requiring  it  of  other 
shippers  or  carriers  at  the  same  place, 
was  held  not  to  constitute  an  unrea- 
sonable or  undue  disadvantage  within 
the  meaning  of  the  Interstate  Com- 
merce Act,  in  Little  Rock  &  M.  R.  Co. 
V.  St.  Louis  &  S.  W.  R.  Co.  (1894)  26 
L.R.A.  192,  4  Inters.  Com.  Rep.  854, 
11  C.  C.  A.  417,  27  U.  S.  App.  380, 
63  Fed*  775.  A  similar  decision  ap- 
pears in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Miami  S.  S.  Co.  (1898)*  80  C.  C.  A. 
142,  52  U.  S.  App.  732,  86  Fed.  407. 
In  Gamble-Robinson  Conunission  Co. 
V.  Chicago  &  N.  W.  R.  Co,  (1909)  21 
L.RJL(N.S.)  982,  94  C.  C.  A.  217,  168 
Fed.  161,  16  Ann.  Gas.  618,  it  is  held 
that  an  interstate  carrier  does  not 
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subject  a  consignee  to  an  undue  or  un- 
reasonable prejudice  or  disadvantage, 
under  §  3  of  the  Interstate  Commerce 
Act  (Act  February  4,  1887,  chap.  104, 
24  Stat,  at  L.  380,  Comp.  Stat.  §  8565, 
4  Fed.  Stat.  Anno.  2d  ed.  p.  379),  by 
exacting,  after  due  notice  to  it,  the 
prepayment  of  charges  for  transporta- 
tion of  all  property  consigned  to  it, 
while  it  does  not  require  such  charges 
to  be  paid  in  advance  upon  freight 
consigned  to  others  similarly  situated. 

Refusal  by  a  carrier  to  permit  a 
merchant  to  reship  to  purchasers  cars 
of  freight  consigned  to  him,  on  the 
original  waybill,  all  charges  to  be 
collected  at  destination,  when  such 
privilege  is  accorded  ta  other  ship- 
pers, is  not  within  a  statute  making  it 
unlawful  for  any  carrier  to  make  or 
give  undue  preferences  or  advantages 
to  any  particular  shipper,  or  subject 
him  to  any  undue  or  unreasonable  dis- 
advantage or  prejudice.  Brown  &  B. 
Coal  Co.  V.  Grand  Trunk  R.  System 
(1910)  159  Mich.  565,  29  L.R.A.(N.S.) 
840,  124  N.  W.  528. 

In  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  (1898)  88  Fed. 
659,  affirmed  without  opinion  in 
(1899)  35  C.  C.  A.  172,  92  Fed.  1022, 
a  case  involving  the  custom  of  express 
companies  to  receive  from  each  other 
goods  for  shipment  over  their  respec- 
tive lines,  and  to  pay  all  accrued  or 
advanced  charges  of  prior  carriers, 
and  also  a  regulation  of  an  express 
company,  refusing  to  receive  from  the 
complainant  in  the  case  goods  for 
shipment  over  its  lines  unless  the  com- 
plainant paid  in  advance  the  express 
charges,  the  court  says  that  the  fur- 
nishing of  equal  facilities  without  dis- 
crimination does  not  require  a  common 
carrier  to  advance  money  to  all  other 
carriers  on  the  same  terms,  nor  to  give 
credit  for  the  carriage  of  articles  of 
trade  and  commerce  to  all  carriers,  be- 
cause it  extends  credit  for  such  serv- 
ices to  others,  and  that  the  Interstate 
Commerce  Act,  so  far  as  express  com- 
panies not  operating  railway  lines  are 
concerned,  has  wrought  no  change  of 
the  common  law  in  this  regard. 

The  theory  upon  which  the  courts 
hold  the  extension  of  credit  to  some 
customers,  and  the  denial  of  it  to  oth- 


ers, not  an  unlawful  discrimination,  is, 
in  brief,  that  credit  is  a  matter  for 
determination  in  the  individual  case; 
that  it  depends  upon  so  many  circum- 
stances that  no  rule  can  be  laid  down 
in  regard  thereto.  In  sustaining  the 
right  of  a  telephone  company  to  ex- 
tend credit  to  certain  of  its  customers, 
while  denying  it  to  others,  the  court 
in  Yancey  v.  Batesville  Teleph.  Co- 
(1907)  81  Ark.  486,  99  S.  W.  679,  11 
Ann.  Cas.  185,  says :  ''No  rule  can  be 
laid  down  by  which  the  credit  to  which 
each  person  is  entitled  can  be  deter- 
mined. This  is  dependent  upon  va- 
rious circumstances,  such  as  the 
amount  of  property  he  may  have  over 
and  above  his  exemptions  and  liabil- 
ities, his  promptness  in  paying  his 
debts,  his  being  contemptuous,  a 
wrangler,  a  faultfinder,  his  honesty, 
integrity,  and  other  qualities.  The 
credit  due  each  individual  depends  up- 
on himself.  It  cannot  be  fixed  by  any 
rule,  but  must  be  and  is  .left  to  the 
company  to  determine.  The  statute 
forbidding  discrimination  does  not 
deny  the  right.  It  does  not  come  with- 
in the  evils  the  statute  was  intended 
to  suppress.  All  are  required  to  pay 
the  same  rates  for  the  same  service  in 
like  situations,  but  the  time  when  it 
should  be  paid  is  within  the  peculiar 
province  of  the  company  to  determine. 
This  is  a  right  of  creditors,  and  there 
is  no  reason  why  it  should  be  denied 
to  the  telephone  companies.**  The 
argument  and  theory  advanced  by  the 
court  in  Yancey  v.  Batesville  Teleph. 
Co.  supra,  are  cited  with  approval  in 
Vaught  v.  East  Tennessee  Teleph.  Co. 
(1910)  123  Tenn.  818,  31  L.R.A.(N.S.) 
815,  130  S.  W.  1050,  Ann.  Cas.  1912C, 
132. 

The  court  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Bowman  (1916)  61  Colo.  477, 
P.U.R.1916F,  154,  158  Pac.  814,  in 
holding  not  invalid  an  extension  of 
credit  under  the  conditions  set  forth 
above,  and  after  reviewing  several  de- 
cisions on  the  question,  says:  'The 
result  of  these  decisions  seems  to  be 
that  some  credit  may  be  extended,  and 
the  extension  becomes  unlawful  only 
when  it  is  given  under  circumstances 
and  to  an  extent  which  make  it  dis- 
crimination within  the  meaning  of  the 
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term  as  it  is  nsed  in  the  statute.  Bach 
case  must  be  determined,  then,  on  its 
facts.  A  credit  being:  permissible 
when  it  is  a  business  necessity,  or  a 
matter  of  great  and  evident  conven- 
ience, it  must  be  determined  in  each 
case  whether  or  not  the  credit  is  jus- 
tified within  the  rule  stated,  and 
whether  or  not  it  amounts  to  discrim- 
ination such  as  the  law  forbids.*'  The 
court,  after  referring  to  the  facts  of 
the  case,  says  that  such  credit  was  not 
irtrictly  necessary  as  a  business  mat- 
ter, but  it  was  an  evident  convenience 
to  the  concert  company  and  to  Its  of- 
ficers, and  concludes  that,  ''upon  care- 
ful consideration  of  this  transaction, 
it  does  not  appear  that  it  amounts  to 
discrimination  such  as  the  law  for- 
bids.*' 

A  leading  decision  upon  this  ques- 
tion is  Gamble-Robinson  Commission 
Co.  V.  Chicago  &  N.  W.  R.  Co.  (1909) 
21  L.R.A.(N.S.)  982,  94  C.  C.  A.  217. 
168  Fed.  161,  16  Ann.  Cas.  613.  The 
court  clearly  states  the  question  in- 
volved in  that  case  as  follows:  ''Is  it 
a  violation  of  this  section  [§  8  of  the 
Act  of  February  4,  1887,  commonly 
called  the  Interstate  Commerce  Act] 
for  a  common  carrier  which  cus- 
tomarily delivers  to  consignee  a  cer- 
tain class  of  freight,  holds  the  freight 
bills  until  after  any  question  arising 
concerning  the  correctness  of  any 
transportation  charges  upon  its  lines. 
and  upon  connecting  lines  over  which 
the  freight  has  been  transported,  has 
been  adjusted,  and  then  collects  them, 
to  refuse  to  grant  such  a  credit  to  a 
particular  consignee,  and  to  require 
prepasnnent  of  freight  bills  by  it,  while 
it  still  continues  to  extend  credit  to 
others  similarly  situated?  In  other 
words,  is  it  a  violation  of  this  section 
for  a  railroad  company  to  refuse  to 
loan  to  one  consignee,  without  in- 
terest, the  moneys  owing  to  it  for 
transportation  charges  earned  by  it» 
and  for  those  paid  by  it  to  connecting 
lines,  until  the  consignee's  claim  that 
Buch  charges  are  incorrect  have  been 
settled,  when  it  customarily  makes 
such  loans  to  other  consignees?''  In 
Irolding  that  this  does  not  constitute 
an  unlawful  discrimination,  the  court 
points  out  that  the  Interstate  Com- 


merce Act  in  question  does  not  pro- 
hibit the  giving  of  all  preferences  and 
advantages,  but  only  those  that  are 
undue  and  unreasonable,  and  contin- 
ues: "The  question  therefore  is.  Did 
the  defendant  subject  the  plaintiff 
to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  by  requiring  it 
to  prepay  the  charges  on  its  freight, 
while  the  carrier  customarily  trans- 
ported freight  for  others,  similarly 
situated,  without  such  prepa3rment? 
The  defendant  had  the  right  under  the 
common  law  to  demand  prepasnnent  of 
its  charges  of  the  plaintiff,  and  to 
grant  credit  to  others  for  similar 
charges.  It  had  the  same  right  in  this 
regard  that  every  merchant,  every  man, 
and  every  corporation  has  to  grant 
credit  to  one,  or  to  all  but  one,  and  to 
refuse  it  to  others  or  to  him.  There 
was  nothing  unjust  or  morally  wrong 
in  the  exercise  of  this  right,  because 
the  plaintiff  had  no  moral  right-to  the 
extension  of  credit,  and  justice  did  not 
require  that  the  defendant  should 
grant  to  the  plaintiff  the  same  credit 
that  it  extended  to  others.  The  Inter- 
state Commerce  Act  did  not  expressly 
deprive  the  defendant  of  this  right,  or 
make  its  exercise  unlawful  so  far  as 
its  express  provisions  are  concerned. 
It  left  the  right  and  its  exercise  among 
those  which  the  supreme  court  de- 
clared that  carriers  were  free  to  exer- 
cise and  to  manage  upon  the  same 
principles  which  are  regarded  a^ 
sound  and  adopted  in  other  trades  and 
pursuits.'  The  refusal  to  extend  cred- 
it to  a  purchaser  of  goods,  or  of  trans- 
portation, of  financial  responsibility, 
credit,  and  reputation  equal  to  those 
of' others  to  whom  such  credit  is  ex- 
tended, does  not,  in  the  nature  of 
things,  subject  him  to  an  undue  or  un- 
reasonable prejudice  or  disadvantage, 
while  a  requirement  that  such  a  ven- 
dor shall  extend  equal  credit  to  all 
purchasers  of  equal  financial  respon- 
sibility, credit,  and  reputation  would 
subject  him  to  unreasonable  and  un- 
due disadvantage.  Reason,  sound 
business  principles,  and  the  practice 
of  the  business  world  give  the  option 
to  extend  credit  to  the  seller  of  his 
property  or  his  services,  and  to  the 
loaner  of  his  money,  and  not  to  the 
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purchaser  or  borrower.  There  are 
t>ther  considerations  besides  financial 
responsibility,  credit,  and  reputation 
which  condition  the  rational  extension 
of  credit,  such  as  the  experience  of 
the  seller  or  the  loaner,  the  habits  of 
the  purchaser  or  the  borrower,  his 
fairness  and  promptness.  .  .  .  One 
of  the  averments  of  the  plsrintiff  in  his 
complaint  is  that  the  defendant  re* 
quired  the  plaintiff  to  prepay  its 
freight,  and  gave  notice  to  that  effect 
for  the  express  purpose  of  harassing 
and  annoying  the  plaintiff  and  injur- 
ing its  business.  But  the  sole  question 
in  this  case  is  whether  or  not  the  re- 
quirement of  the  prepayment  of  the 
charges  for  freight  constituted  a 
violation  of  the  Interstate  Commerce 
Act.  If  it  did,  a  noble  purpose  or  a 
good  motive  constitutes  no  defense  to 
the  cause  of  action  founded  upon  it. 
If  it  did  not,  a  bad  motive  or  an  evil 
purpose  creates  no  cause  of  action 
founded  upon  the  exercise  of  a  legal 
right" 

In  holding  the  refusal  by  a  carrier 
to  permit  a  merchant  to  reship  cars 
of  freight  consigned  to  him  to  pur- 
chasers on  the  original  waybill,  all 
charges  to  be  collected  at  destination, 
not  to  be  an  unlawful  discrimination 
when  such  privilege  was  accorded  to 
other  shippers,  the  court  in  Brown  & 
B.  Coal  Co.  V.  Grand  Trunk  R.  System 
(1910)  159  Mich.  566,  29  L.R.A.(N.S.) 
840,  124  N.  W.  528,  points  out  that  the 
custom  to  extend  this  privilege  to  oth- 
er shippers  did  not  apply  to  all 
dealers,  but  only  to  those  who  were 
placed  by  the  railway  company  upon 
its  credit  list,  and  such  place  did  not 
depend  upon  contract  to  other  legal 
rights,  but  upon  the  grace  of  the  rail- 
way company.  The  court  continues: 
''At  least,  the  defendant  was  entitled 
to  determine  for  itself  to  whom  it 
would  extend  credit,  and,  having  had 
serious  trouble  with  relator  in  collect- 
ing its  freight  charges,  we  cannot  say 
that  it  was  not  justified  in  striking  its 
name  from  its  credit  list.  .  .  .  We 
do  not  think  that  the  acts  complained 
of  give  an  undue  or  unreasonable 
preference  or  advantage  to  relator's 
competitors,  or  subject  relator  to  an 
undue  or  unreasonable  disadvantage 


ar  prejudice  within  the  meaning*'  of  a 
statute,  making  it  unlawful  for  any 
conunon  carrier  to  make  or  give  any 
undue  or  unreasonable  preference  or 
advantage  to  any  person. 

The  court  in  Little  Rock  &  M.  R.  Co. 
V.  St.  Louis  &  S.  W.  R.  Co.  (1894)  26 
L.R.A.  192,  4  Inters.  Com.  Rep.  854,  11 
C.  C.  A.  417,  27  U.  S.  App.  380,  63  Fed. 
775,  says:  ''Usually,  no  doubt,  rail- 
road companies  find  it  to  their  interest 
and  most  convenient  to  collect  charges 
from  the  consignee,  but  we  cannot 
doubt  their  right  to  demand  a  reason- 
able ecompensation  in  advance  for  a 
proposed  service,  if  they  see  fit  to  de- 
mand it.  This  common-law  right  of 
requiring  payment  in  advance  from 
some  customers,  and  of  extending 
credit  to  others,  has  not  been  taken 
away  by  the  Interstate  Commerce  Law, 
unless  it  is  taken  away  indirectly  by 
the  inhibition  contained  in  the  third 
isection  of  the  act,  which  declares  that 
an  interstate  carrier  shall  not  'subject 
any  particular  person,  company,  cor- 
poration or  locality,  •  •  •  to  any 
undue  or  unreasonable  •  •  .  disad- 
vantage in  any  respect  whatever.'' 
This  prohibition  is  very  broad,  it  is 
true,  but  it  is  materially  qualified  and 
restricted  by  the  words  'undue  or  un- 
reasonable.' One  person  or  corpora- 
tion may  be  lawfully  subjected  to> 
some  disadvantage  in  comparison  with 
others,  provided  it  is  not  an  undue  or 
unreasonable  disadvantage.  In  view 
of  the  fact  that  all  persons  and  cor- 
porations are  entitled  at  common  law 
to  determine  for  themselves,  and  on 
considerations  that  are  satisfactory  to 
themselves,  for  whom  they  will  render 
services  on  credit,  we  are  net  prepared 
to  hold  that  an  interstate  carrier  sub- 
jects another  carrier  to  an  unreason- 
able or  undue  disadvantage  because 
it  exacts  of  that  carrier  the  prepay- 
ment of  freight  on  all  property  re- 
ceived from  it,  at  a  given  station,, 
while  it  does  not  require  charges  to 
be  paid  in  advance  on  freight  received 
from  other  individuals  and  corpora- 
tions at  such  station." 

JI.  Doctrine  that  extension  of  oredU  i» 
an  unlawful  discrhnination* 

Other  cases  adhere  to  the  rule  that 
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the  extension  of  credit  to  one  custom- 
er, while  denying  it  to  others  similarly 
circumstanced,  is  an  unlawful  discrim- 
ination. Hocking  Valley  R.  Co.  v. 
United  States  (1914)  127  C.  C.  A.  285, 
210  Fed.  735,  petition  for  writ  of 
certiorari  denied  in  (1914)  234  U.  S. 
757,  58  L.  ed.  1579,  34  Sup.  Gt.  Rep. 
675;  Adams  Exp.  Ck>.  v.  State  (1908) 
161  Ind.  828,  67  N.  E.  1033;  PEOPLE  ex 

BEL.  Western  U.  Teleg.  Co.  v.  Public 
Service  Commission  (reported  here- 
with) ante,  960;  Re  City  Water  Plant 
(1920;  Ark.)  P.U.R.1921A,  684.  It  is 
stated  in  Re  Riverview  Teleph.  Co. 
(1915;  Wis.)  P.U.R.1916B,  442,  a  de- 
cision by  the  Wisconsin  Railway  Com- 
mission, that  a  rule  of  a  telephone  com- 
pany requiring  payment  in  advance 
should  apply  to  all  subscribers  with- 
out discrimination. 

In  Chicago,  I.  &  L.  R.  Co.  v.  Peter- 
son (1918)  168  Wis.  193,  169  N.  W. 
558,  an  action  by  a  carrier  against  the 
shipper  for  freight  charges,  the  court 
rejected,  as  showing  an  invalid  con- 
tract, an  alleged  custom  or  usage 
among  shippers  of  the  kind  of  goods 
in  question  and  railroad  companies, 
that  the  railroad  company  should 
collect  the  freight  charges  from  the 
person  presenting  the  bill  of  lading  at 
the  point  of  destination,  and  before 
delivery.  The  court  states  that  to  give 
this  custom  the  effect  asked  for  by  the 
defendwt  in  the  case  would  be  to 
place  them  as  shippers  in  a  different 
and  necessarily  more  favored  position 
than  other  merchandise  shippers  in 
the  same  locality,  in  whose  favor  no 
such  custom  existed. 

The  facts  under  which  this  theory 
has  been  followed  are  varied.  An  ex- 
press company  was  held  liable  for  an 
unlawful  discrimination  in  refusing  to 
accept  from  another  express  company, 
without  prepayment  of  the  charges, 
certain  packages  which  were  tendered 
to  it>  when  it  did  receive  from  all 
consignors,  including  other  express 
companies,  goods,  money,  etc.,  with« 
out  exacting  prepayment  of  freight 
charges,  and  was  held,  therefore, 
guilty  of  a  violation  of  a  statute  which 
prohibited  the  granting  by  such  com- 
panies to  any  one  carrier,  class,  or 
combination   of   carriers,   any   term, 


credit,  privileges,  advantages,  usages, 
accommodation,  or  facilities,  in  the  re- 
ceipt, transmission,  or  delivery  of  ex- 
press matter,  which  they  did  not  grant 
to  all  others.  Adams  Exp.  Co.  v.  State 
(1903)  161  Ind.  328,  67  N.  E.  1083. 
The  main  question  in  this  case  relat- 
ed to  a  custom  between  express  com- 
panies to  accept  from  each  other 
express  packages,  and  pay  the  charges 
of  all  preceding  carriers  thereon,  and 
collect  such  charges,  together  with  the 
charges  of  the  receiving  express  com- 
pany, from  the  consignee.  This 
question  was  raised  also  in  Baltimore 
&  O.  R.  Co.  V.  Adams  Exp.  Co.  (1884) 
22  Fed.  404.  In  the  last-named  case, 
a  rule  of  an  express  company  that  it 
would  not  accept  goods  for  shipment 
over  the  lines  of  another  express  com- 
pany,xunless  the  charges  of  the  latter 
company  were  paid  in  advance  by  the 
consignor,  was  held  illegal,  and  the 
former  company  was  compelled  to  re- 
ceive packages  without  prepayment 
from  shippers,  provided  the  latter 
company  was  ready  to  pay  the  charges 
upon  such  packages  upon  their  being 
delivered  to  it. 

See  the  reported  case  (People  vx 
KEL.  Western  U.  Teleg.  Co.  v.  Pubuc 
Service  Commission,  ante,  960) . 

It  is  stated  in  Re  City  Water  Plant 
(1920;  Ark.)  P.U.R.1921A,  634,  a  de- 
cision by  the  Arkansas  corporation 
commission,  that  to  allow  one  custom- 
er of  a  water  company  to  violate  the 
rules  by  not  paying  his  bill  promptly 
is  as  much  a  discrimination  against 
the  other  customers  as  to  give  to  one 
customer  a  lower  rate  than  that  fixed 
by  the  commission. 

A  leading  decision  upon  this  theory 
is  Hocking  Valley  R.  Co.  v.  United 
States  (1914)  127  C.  C.  A.  285,  210 
Fed.  735,  petition  for  writ  of  certiorari 
denied  in  (1914)  234  U.  S.  757,  58  L. 
ed.  1579,  34  Sup.  Ct.  Rep.  675.  The 
court  there  refers  to  the  Gamble-Rob- 
inson Commission  Co.  Case  (1909)  21 
L.ILA.(N.S.)  982,  94  C.  C.  A.  217,  168 
Fed.  161,  16  Ann.  Cas.  613,  supra,  and 
says  that,  in  that  case.  Judge  Sanborn 
considered  only  §  4  of  the  act,  direqted 
against  'iindue  or  unreasonable  pref- 
erence or  advantage,'*  and,  in  brief, 
held  that  the  refusal  of  credit  there 
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involved  could  not  be  said  to  be  unjust 
discrimination,  which  alone  was  for- 
bidden. The  court  in  the  Hocking 
Valley  R.  Co.  Case  says  that,  giving 
full  force  to  that  decision,  it  has  no 
application  to  the  situation  under  the 
Elkins  Act,  although  §§  2  and  3  of  the 
Interstate  Commerce  Act  still  retained 
reference  to  unjust  discrimination 
and  undue  or  unreasonable  prejudice 
or  advantage.  This  does  not  detract 
£rom  the  inferences  necessarily  aris- 
ing from  the  language  of  the  Elkins 
Act,  but  that  act  not  only  dropped  the 
express  words  of  limitation,  but  added 
a  broad  and  sweeping  "whereby" 
clause.  This,  according  to  the  court, 
does  not  overlook  the  contention  that 
the  word  "discrimination"  inherently 
implies  something  unjust  or  unreason- 
able, and  the  court  continues:  /  "Our 
conclusion  here  is  not  affected  by 
these  queries  as  to  just  how  far  the 
thought  of  unreasonableness  still  in- 
heres in  the  proper  definition  of  'dis- 
crimination' under  the  Elkins  Act.  In 
the  instant  case,  the  four  months' 
credit  given  to  one  favored  shipper, 
and  then  extended  for  longer  periods, 
was  a  material  and  substantial  dis- 
tinction. It  was  of  that  character 
which  might  permit  the  favored  ship- 


per to  continue  in  business  and  drive 
all  others  out  of  business.  It  is  ob* 
vious  that,  if  continued,  it  might 
rapidly  accumulate  into  a  very  large 
sum.  It  cannot  be  thought  so  free  from 
objectionable  quality  as  not  to  be 
clearly  within  that  general  prohibition 
from  which  the  express  modification 
has  been  dropped.  We  do  not  say  that 
all  credit  or  forbearance  is  discrim- 
ination. A  practice  by  which  those 
shippers  or  consignees  who  had  estab- 
lished their  financial  credit  and  satis- 
factory business  habits  were  suffered 
to  delay  -gayment  until  convenient,  but 
frequent,  settlement  periods,  while 
others  were  required  to  pay  cash  on. 
delivery,  might  not  be  of  itself  for- 
bidden. Delays  caused  by  inability  to> 
collect,  or  an  extension  of  time  given 
as  the  best  means  of  treating  a  past- 
due  and  doubtful  freight  account, 
might  be  justified.  These  thoughts  do- 
not  reach  a  case  where  it  was  agreed, 
before  shipment,  that  the  favored 
shippers  should  have  the  incidental 
delays  and  forbearance  customarily 
given  to  all  shippers,  and  should  then,, 
in  addition,  receive  a  considerable 
further  extension  of  credit,  while  cash 
pasnnent  was  then  to  be  collected  f  ron^ 
all  others."  W.  A.  £. 


J.  T.  MILES,  Sheriff  of  Pima  County,  Impleaded^  etc.,  Appt., 

V. 

HELEN  WRIGHT  et  al. 

Arizona  Supreme  Court '^December  23,  1920. 

(—  Ariz.  — ,  194  Pac.  88.) 

Sheriff  —  liability  for  act  of  deputy  —  orders  from  other  sheriff. 

1.  A  sheriff  may  be  found  to  be  answerable  for  the  act  of  his  deputy 
in  acting  upon  a  message  from  a  sheriff  of  another  county  to  arrest  with* 
out  warrant  a  person  on  a  train  passing  through  his  county,  where  the 
sheriff  had  given  directions  to  put  such  matters  in  charge  of  the  deputy,, 
who  had  been  accustomed  to  make  arrests  without  warrant  on  messages 
from  other  counties. 

[See  note  on  this  question  beginning  on  page  980.] 

Venue  —  action  against  officer  —  joint     sides  under  a  statute  providing  that 
*<>rt.  .     ^  ^,_      ^     .-.      ^     suits  against  public  officers  may  be 

tw^'  c^^un'SJiT^o^T?!?  to^'o?Sl2     »>«>"«^t  i-  the  county  hx  which  one  of 
arrest    and    imprisonment    may    be     Mveral  officers  holds  his  office, 
brought  in  the  county  where  either  re-         [See  27  R..  G.  L.  801,  804.] 


MILES  V. 

( —  ArUf,  — -, 

—  Joint  trespafia  —  xesidenee  of  oflBcer. 

3.  An  action  against  sheriffs  of  dif- 
ferent counties  for  false  imprisonment 
may  be  brought  in  the  county  where 
either  resides,  under  a  statute  provid- 
ing that  where  the  found)ation  of  a 
suit  is  a  trespass,  the  suit  may  be 
brought  in  the  county  in  which  the 
defendant,  or  any  one  of  several  de- 
fendants, resides  or  may  be  found* 

[See  27  B.  C.  L.  802.] 

Officers  —  bonds  —  arrest  without 
warrant. 

4.  Where  a  public  officer  may  make 
an  arrest  without  warrant,  he  is,  in  so 
doing,  performing  a  duty  imposed  by 
law  within  his  official  bond. 

[See  11  R.  C.  L.  817;  22  R.  C.  L. 
506;  see  note  in  8  A.L.R.  1623.] 

Pleading  —  sufficiency  of  complaint  — > 
action  against  sheriflf  for  acts  of 
deputy. 

6.  A  complaint  to  hold  a  sheriff  li- 
able for  the  act  of  his  deputy  in  arrest^ 
ing  without  warrant,  which  shows 
that  the  arrest  was  on  a  charge  of 
stealing  a  large  sum  of  money,  will 
admit  evidence  that  the  grade  of  of- 
fense intended  to  be  charged  was  a 
felony,  and  is  good  against  general 
demurrer, 

—  misjoinder  —  action  ex  delicto  and 
ex  contractu. 

6.  There  is  no  misjoinder  of  actions 
against  a  sheriff  for  trespass,  and  the 
surety  on  his  official  bond,  on  the 
ground  that  one  is  ex  delicto  and  the 
other  ex  contractu. 
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Sheriff  — -  effect  of  absence  of  knowl- 
edge^ 

7.  A  sheriff  is  responsible  for  all 
acts  of  his  deputy  done  under  color 
and  by  virtue  of  his  office,  regardless 
of  the  sheriff's  lack  of  previous  knowl- 
edge that  such  act  is  about  to  be  per- 
formed. 

[See  24  R.  G.  L.  981 ;  see  note  in  1 
A.L.R.  236.] 

—  inference  of  knowledge. 

8.  The  law  would,  if  necessary,  in- 
fer previous  knowledge  on  the  part  of 
a  sheriff  of  an  arrest  by  his  deputy 
without  warrant,  wh6re  there  are  no 
rules  or  regulations  attempting  to  lim- 
it the  authority  to  make  such  arrests, 
but  it  is  the  habit  of  the  deputy  to  do 
so. 

Evidence  —  action  by  married  woman 
—  husband's  whereabouts. 

9.  In  an  action  by  a  married  woman 
for  damages  against  a  sheriff  for  false 
imprisonment,  she  may  account  for 
the  absence  of  her  husband  at  the  trial 
by  stating  his  whereabouts  and  oc- 
cupation, and  if  she  stated,  during  the 
war,  that  he  was  ''with  Uncle  Sam's 
service  in  France/'  any  prejudice 
which  might  have  resulted  to  defend- 
ant is  removed  by  the  court's  stating 
that  the  service  in  which  the  husband 
is  engaged  is  incompetent  and  imma- 
terial to  determine  whether  or  not 
there  is  anything  due  plaintiff  in  the 
case. 


Appeal  by  defendant  Miles  from  a  judgment  of  the  Superior  Court  for 

Maricopa  County  (Staiiford,  J.)  in  favor  of  plaintiff  in  an  action  brought 

to  recover  damages  for  alleged  unlawful  arrest  and  imprisonment.    Af- 

finnedm 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edwin  F.  Jones,  for  appellant :     idence  in  Maricopa  county  cannot  af- 


The  right  to  the  change  of  venue  is 
absolute,  and  the  application  must  be 
determined  by  the  record  as  it  stands 
when  the  application  is  filed. 

Brady  v.  Times  Mirror  Co.  106  Cal. 
56,  39  Pac.  209 ;  Nolan  v.  McDuffie,  125 
Cal.  334,  58  Pac.  4;  Woods  Gold  Min. 
Co.  V.  Royston,  46  Colo.  191,  108  Pac. 
291;  People  ex  rel.  Lackey  v.  District 
Ct.  30  Colo.  123,  69  Pac.  697 ;  State  ex 
rel.  Martin  v.  Superior  Gt.  97  Wash. 
358,  L.R.A.  1917F,  905, 166  Pac.  680. 

The  complaint  not  stating  a  cause 
of  action  against  Montgomery^  his  res- 


feet  Miles's  right  to  transfer  the 
cause. 

South  V.  French,  —  Cal.  App.  — ,  180 
Pac.  357. 

The  remedy  by  appeal  is  inadequate 
and  burdensome,  and  defeats  the  ob- 
ject of  the  statute,  and  the  writ  of 
prohibition  is  the  only  adequate  and 
effective  means  to  enforce  it. 

State  ex  rel.  Martin  v.  Superior  Ct. 
97  Wash.  358,  L.RJL1917F,  905,  166 
Pac.  630;  People  ex  rel.  Lackey  v.  Dis- 
trict Ct  80  Colo.  123,  60  Pac.  597. 

Neither  Miles  nor  the  sureties  on 
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his  bond  could  be  liable  for  any  act  of 
Holloway's  which  was  not  an  official 
act. 

Dysart  v.  Lurty,  3  Okla.  601,  41  Pac. 
724 ;  Knowlton  v.  Bartlett,  1  Pick.  271 ; 
Jones  V.  Van  Bever,  164  Ky.  80,  L.R.A. 
1915E,  172,  174  S.  W.  795;  Greenberg 
V.  People,  225  111.  174,  8  L.R.A.(N.S.) 
1223,  116  Am.  St.  Rep.  127,  80  N.  E. 
100 ;  Jordan  v.  Neer,  34  Okla.  400,  125 
Pac.  1117;  Inman  v.  Sherrill,  29  Okla. 
100,  116  Pac.  426;  Chandler  v.  Ruther- 
ford, 43  C.  C.  A.  218,  101  Fed.  774; 
People  use  of  Tamplin  v.  Beach,  49 
Colo.  516,  37  L.R.A.(N.S.)  873,  113 
Pac.  613;  State  use  of  Williams  v. 
Dayton,  101  Md.  598,  61  Atl.  624; 
Jewell  ▼.  Mills,  3  Bush,  62;  Robert- 
son V.  Smith,  16  Ga.  App.  760,  85  S.  E. 
988;  Maddox  v.  Hudgeons,  31  Tex.  Civ. 
App.  291,  72  S.  W.  414;  Allison  v.  Peo- 
ple, 6  Colo.  App.  80,  39  Pac.  903; 
Brown  v.  King,  41  Tex.  Civ.  App.  588, 
93  S.  W.  1017;  Brown  v.  Wallis,  100 
Tex.  546,  12  L.R.A.(N.S.)  1019,  101 
S.  W.  1070. 

There  is  a  misjoinder  of  causes  of 
action  and  of  parties  defendant  in  the 
complaint  in  this  cause. 

Continental  Securities  Co.  v.  Yuma 
Nat.  Bank,  20  Ariz.  13,  176  Pac.  572; 
Clinton  v.  Nelson,  2  Utah,  284. 

Messrs.  Sprowls  &  Downing  and 
Jesse  CL  Wansiee,  for  appellees: 

There  was  no  misjoinder  as  to  par- 
ties defendant  or  of  causes  of  action. 

Dysart  v.  Lurty,  ^  Okla.  601,  41  Pac. 
724;  Pringle  v.  Hall,  6  Ariz.  284,  56 
Pac.  740. 

RosSy  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  suit  for 
damages  against  J.  T.  Miles  as 
jgheriff,  and  George  Holloway  as 
deputy  sheriff,  of  Pima  county,  and 
J.  G.  Montgomery  ad  sheriff  of 
Maricopa  county,  Arizona,  and  the 
Maryland  Casualty,  Company  as 
the  bondsman  for  the  two  sheriffs, 
charging  the  officers  with  a  joint 
trespass  in  unlawfully  arresting 
and  falsely  imprisoning  her.  The 
material  facts  alleged  in  her  com- 
plaint are:  'That  on  the  evening 
of  February  28, 1919,  and  in  answer 
to  a  telegram  announcing  the  seri- 
ous illness  of  plaintiff's  mother-in- 
law,  living  at  Mathis,  Texas,  plain- 
tiff left  the  city  of  Phoenix  over  the 
Arizona  Eastern  Railroad,  via  Mar- 


icopa, for  said  Mathis,  Texas. 
That  she  changed  trains  at  Mari- 
copa, taking  an  eastbound  Southern 
Pacific  train  which  passed  through 
Maricopa  about  10:30  P.  M.  of  the 
same  evening,  and  secured  a  berth 
thereon  in  a  sleeping  car  attached 
to  said  train,  and  sometime  just 
after  midnight,  the  same  being 
March  1,  1919,  and  after  she  had 
passed  through  the  city  of  Tucson, 
Arizona,  the  said  Greorge  Holloway 
came  to  her  berth,  awakened  her, 
and  placed  her  under  arrest,  stat- 
ing to  her  that  the  sheriff  of 
Maricopa  county  had  ordered  him 
to  arrest  her.  That  she  inquired  of 
jhim  the  reason  for  her  arrest, 
whereupon  he  stated  that  she  had 
stolen  a  large  sum  of  money  from  a 
man  in  Phoenix.  She  protested  her 
innocence,  and  showed  him,  the 
said  George  Holloway,  the  telegram 
calling  her  to  Texas,  and  also  her 
marriage  license  bearing  her  true 
name,  but  he  sneeringly  told  her 
that  he  did  not  believe  that  stuff, 
and  that  she  was  the  wonum  he 
wanted,  and  that  she  must  prepare 
to  leave  the  train  with  him  at  the 
next  stop.  That  said  defendant, 
George  Holloway,  went  with  her  to 
the  ladies'  dressing  room  on  said 
train,  and  compelled  her  to  take 
off  her  night  robe  in  his  presence, 
and  to  put  on  other  clothes.  That 
while  she  was  dressing  he  opened 
her  grip  and  examined  her  private 
effects,  some  of  which  were  not 
suitable  for  strangers  to  see.  That 
the  said  plaintiff  asked  the  said  de- 
fendant, George  Holloway,  whether 
or  not  he  had  a  warrant  for  her  ar- 
rest, and  he  showed  her  his  depu- 
ty's badge  and  told  her  that  was  all 
the  authority  he  needed.  That 
when  the  train  on  which  she  was 
traveling  arrived  at  the  station  at 
Benson,  Arizona,  the  said  George 
Holloway  forcibly  compelled  plain- 
tiff to  get  off  the  said  train  with 
him,  which  she  did,  about  2  o'clock 
at  night  of  March  1,  1919,  where 
he  held  her  under  restraint  and 
arrest  for  about  twelve  hours, 
when  he  released  h&r  and  alk>wed 
her    to    proceed    on    her    way    to 
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Mathis,  Texas.  Tbat  plaintiff  has 
been  informed  and  belieres,  and  on 
such  information  and  belief  alleges 
as  a  fact,  that  defendant  J.  G. 
Montgomery,  sheriff  of  Maricopa 
county,  Arizona,  by  telephonic  com- 
munication, directed  the  sheriff  of 
Pima  county  to  arrest  the  said 
plaintiff.  That  on  account  of  the 
wrongful  arrest  and  detention  of 
plaintiff  by  the  said  defendants, 
plaintiff  was  frightened  and  excited 
and  greatly  inconvenienced,  and 
suffered  great  bodily  harm,  humil- 
iation, and  distress;  that  her 
nerves  were  shattered,  and  she  was 
made  ill  thereby.  That  she  was 
wrongfully  arrested  and  restrained 
by  the  said  deputy  sheriff  and  the 
other  defendants  herein,  who  acted 
without  any  warrant,  the  said  dep- 
uty sheriff  stating  that  he  was  a 
deputy  sheriff  of  Pima  county, 
Arizona,  and  that  he  had  been  or- 
dered to  arrest  plaintiff." 

This  complaint  was  filed  August 
18,  1919.  Defendants  Montgomery 
and  his  surety,  the  Maryland  Cas- 
ualty Company,  on  August  25,  filed 
their  answer,  consisting  of  general 
demurrer  and  general  denial.  De- 
fendants Miles  and  his  surety,  the 
casualty  company;  and  HoUoway, 
on  September  8,  1919,  filed  an  affi- 
davit by  their  attorney,  stating, 
among  other  things,  that  the 
alleged  arrest  complained  of  was 
made,  if  at  all,  in  the  county  of 
Pima,  and  asked  that  the  case  be 
transferred  to  Pima  county,  of 
which  they.  Miles  and  Holloway, 
were  public  officers,  and  entitled,  as 
such,  to  have  the  ease  tried  in  said 
county.  On  the  same  date  these 
defendants  filed  separate  answers 
and  demurrers. 

Thereafter  the  demurrer  of  de- 
fendants Montgomery  and  his  sure- 
ty company  was  sustained,  and 
plaintiff  given  time  to  amend  her 
complaint,  which  was  done.  The 
amendment  simply  substituted  a 
direct  allegation,  instead  of  one 
on  "information  and  belief,"  against 
Sheriff  Montgomery,  and  is  in 
the  following  words:  *That  the 
said  J.  G.  Montgomery,  sheriff  of 
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Maricopa  county,  advised  and  re- 
quested the  said  J.  T.  Miles,  sheriff, 
and  George  Holloway,  deputy  sher- 
iff, to  arrest  said  plaintiff,  and  in  so 
advising  and  directing  the  arrest 
of  said  plaintiff  the  said  J.  G.  Mont- 
gomery, acting  as  such  sheriff,  ex- 
ceeded his  authority,  and  act^ 
without  a  warrant,  when  in  fact  he 
had  no  complaint  nor  warrant  for 
plaintiff's  arrest." 

The  application  of  defendants 
Miles,  his  surety,  and  Holloway,  to 
transfer  the  case  to  Pima  county, 
was  taken  up  at  a  later  date  and  de- 
nied. The  case  proceeded  to  trial 
before  a  jury.  The  jury's  verdict 
was  in  favor  of  Montgomery,  but. 
against  the  other  defendants,  for 
the  sum  of  $1,800.  From  the  judg- 
m^it  entered  thereon  sheriff  Miles, 
only,  prosecutes  this  appeal. 

It  is  strenuously  contended  by 
defendant  Miles  that  the  verified 
application  for  a  transfer  of  the 
case  to  Pima  county  had  the  effect 
of  depriving  the  court  of  all  power 
over  the  case  except  to  make  the 
order  of  transfer.  Whether  this  is 
true  or  not,  we  think,  depends  upon 
the  facts  of  the  case  as  disclosed  by 
the  complaint  and  the  application, 
when  examined  in  connection  with 
the  law  concerning  the  venue  of  suits. 
The  application  for  transfer  is  in 
harmony  with  the  allegations  of 
the  complaint  as  to  the  official  ca- 
pacity of  defendants  and  the  coun- 
ties of  which  they  are  officers.  The 
only  additional  fact  set  forth  in  the 
application  that  could  in  any  way 
affect  the  venue  is  that  the  alleged 
false  imprisonment  occurred  in 
Pima  county,  if  at  all ;  this  fact  not 
being  stated  in  the  complaint. 

The  general  rule,  as  fixed  by  the 
statute,  is  that  ''no  person  shall  be 
sued  out  of  the  county  in  which  he 
resides''  (Civ.  Code,  H  394);  but 
there  are  a  number  of  exceptions 
to  this  rule.  One  is  that  ''suits 
against  public  officers  must  be 
brought  in  the  county  in  which  the 
officer,  or  one  of  several  officers, 
holds  his  office."  Subd.  16,  \l  394, 
supra. 

Since  the  official  and  private  res- 
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idence  of  county  officers  must,  un- 
der the  law,  coincide,  this  provision 
does  not,  as  to  them,  change  or  al- 
ter the  general  rule,  except  when 
the  cause  of  action  is  against  public 
officers  of  different  counties,  in 
which  event  the  suit  may  be 
brought  in  either  county.  If  the 
officers  sued  are  shown  by  the  com- 

Venoe— ctlon  ^1^^^}J^    be   OfficerS 

airainiit  oflioev    of    diiterent    coun- 

Jolnt  tort,  ^j^g^    ^^^    ^^^    f^^^g 

alleged  evidence  a  joint  or  several 
liability,  then  none  of  the  defend* 
ants  has  a  privilege  or  right  to  be 
sued  in  the  county  in  which  he 
holds  his  office.  Paragraph  396, 
Civil  Ciode,  provides  that  a  transfer 
may  be  had  upon  application,  ''if 
the  county  in  which  the  action  is 
brought  be  not  the  proper  county 
as  provided  in  ^  394."  This  pre- 
supposes a  showing,  either  from 
the  complaint  or  application,  or 
both,  that  the  defendant  asking  the 
transfer  is  privileged  to  be  sued  in 
another  county  than  the  one  where 
the  suit  was  brought.  No  such 
showing  being  made  in  this  case, 
the  court  properly  refused  to  order 
a  transfer  of  the  cause  to  Pima 
county.  The  rule  that  should  con- 
trol the  action  of  the  trial  court 
upon  an  application  for  a  transfer 
is  well  stated  by  a  case  cited  by 
defendant.  It  is:  'Where  an  ap- 
plication for  a  change  of  place  of 
trial  is  made  by  a  defendant,  based 
upon  a  ground  which  entitles  him 
to  the  change  as  a  matter  of  right, 
the  court  to  which  it  is  addressed 
has  no  discretion  except  to  grant 
the  application.  In  such  cases,  the 
court  is  ousted  of  jurisdiction  to 
proceed  further  with  the  cause  than 
to  enter  the  order  of  removal." 
People  ex  rel.  Lackey  v.  District  Ct. 
30  Colo.  123,  69  Pac.  597. 

In  all  cases  cited  by  the  defend- 
ant as  supporting  his  contention, 
the  applicants  for  a  change  of  place 
of  trial  based  their  right  upon  a 
state  of  facts  clearly  showing  that 
they  were  entitled  to  such  change, 
and  in  each  one  of  those  cases  it 
was  very  properly  ruled  that  the 
trial  court  was  without  power  to  do 


other  than  order  the  transfer. 
When  such  a  showing  is  made,  he 
cannot  rule  on  demurrers  or  allow 
amendments  of  pleadings,  but  must 
leave  those  questions  to  be  passed 
upon  by  the  court  to  which  the  case 
properly  bek)ngs.  Brady  v.  Times- 
Mirror  Co.  106  Cal.  56,  39  Pac.  209 ; 
Nolan  V.  McDuffie,  125  Cal.  334,  58 
Pac.  4 ;  Woods  Gold  Min.  Co.  v.  Roy- 
ston,  46  Colo.  191,  103  Pac.  291; 
State  ex  rel.  Martin  v.  Superior  Ct. 
97  Wash.  358,  L.R.A.1917F,  905, 
166  Pac.  630;  South  v.  French,  — 
Cal.  App.  — ,  180  Pac.  357. 

There  is  another  exception  to  the 
general  rule  permitting  defendants 
to  be  sued  out  of  the  county  of  their 
residence  that  seems  to  have  had  in 
view  a  state  of  facts  similar  to  that 
disclosed  in  this  case.  It  reads: 
"Where  the  foundation  of  the  suit 
is  a  crime,  offense  or  trespass  for 
which  a  suit  in  damages  may  lie, 
the  suit  may  be  brought  in  the 
county  in  which  the  crime,  offense 
or  trespass  was  committed,  or  in 
the  county  in  which  the  defendant 
or  any  of  several  defendants  reside 
or  may  be  found."    Subd.  10,  H  394. 

Texas,  from  which  this  provision 
(and  in  fact  most  of  1[  894,  supra) 
is  taken,  has  treated  it  as  applica- 
ble to  a  sheriff  who  has  committed 
trespass  against  the  person  of  an- 
other. Lasater  v.  Waits,  —  Tex.  Civ. 
App.  — ,  67  S.  W.  518,  id.  95  Tex.  553, 
68  S..W.  500.  The  complaint  being 
based  on  a  joint  _,^4„^  tre.p«M- 
tort  alleged  to  have  rejidenc*  of 
been  committed  by  *  ***'' 
a  resident  of  Maricopa  county  and 
two  residents  of  Pima  county,  an 
action  to  recover  damages  therefor 
could  properly  be  brought  in  either 
county  under  the  above  provision, 
regardless  of  the  county  in  which 
the  trespass  was  committed. 

It  is  next  contended  that  the 
court  erred  in  overruling  the  de- 
murrer of  the  defendant  Miles,  on 
the  ground  that  the  complaint  did 
not  state  a  cause  of  action  against 
him.  It  is  said  there  is  no  allega- 
tion thalt  Holloway,  at  the  time  he 
did  the  acts  complained  of,  was  in 
the  performance  of  an  official  act 
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as  deputy  sheriff,  or  that  said  acts 
80  done  were  in  obedience  to  any 
duty  imposed  by  law;  but»  on  the 
contrary^  it  appears  Holloway  was 
not  engaged  in  the  service  of  any 
lawful  writ  or  process,  or  in  the 
execution  of  any  duty  or  authority 
conferred  by  law,  and  that  he  acted 
without  lawful  authority  in  making 
the  arrest.  This  proposition  is  un- 
sound in  so  far  as  it  attempts  to 
question  the  right  of  a  peace  officer 

omcer—nond.  to  naake  an  arrest 
— «rreat .  wit]fto«t  without  a  Warrant, 
warrant.  There  are  cases  in 

which  such  officer  may  make  ar- 
rests without  a  warrant,  and  in  do- 
ing so  he  is  in  the  performance  of 
a  duty  imposed  by  law.  Under  the 
statute,  he  has  authority  to  make 
an  arrest  without  a  warrant  of  per- 
sons committing  or  attempting  to 
commit  offenses  in  his  presence, 
whether  the  offense  be  a  felony  or 
a  misdemeanor;  of  persons  who 
have  committed  felonies  out  of  his 
presence ;  of  persons  he  has  reason- 
able cause  to  believe  guilty  of  a  fel- 
ony that  has  been  committed;  of 
persons  charged,  upon  reasonable 
cause,  with  having  committed  a 
felony ;  and,  at  nighttime,  persons 
where  there  is  reasonable  cause  to 
believe  they  have  committed  a  fel- 
ony. Penal  Code,  §  854;  Wiley  v. 
State,  19  Ariz.  346,  L.RA.1918D, 
373,  170  Pac.  869. 

The  complaint  shows  that  Hollo- 
way,  acting  in  his  capacity  as  dep- 
uty sheriff,  accused  the  plaintiff  of 
having  stolen  a  large  sum  of  money 
from  a  man  in  Phoenix,  and  upon 
such  accusation  arrested  and  re- 
strained her  of  her  liberty.  That 
he  acted  in  his  official,  and  not  his 
individual,  capacity,  is  made  clear. 
It  is  also  clear  that,  if  the  facts 
assumed  by  the  officer  as  the  basis 
for  his  action  had  been  true,  the 
law  empowered  him  to  arrest  the 
plaintiff.  The  complaint  does  not 
show  that  Holloway  acted,  in  ar- 
resting the  plaintiff,  without  rea- 
sonable ground  to  believe  she  had 
committed  a  felony,  as  in  the  case 
of  Jones  V.  Van  Sever,  164  Ky.  80, 
L.R.A.1915E,  172,  174  S.  W.  795, 
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cited  by  defendant ;  or  that  she  was 
guilty  of  no  offense  nor  charged 
with  any ;  or  that  she  was  not  com- 
mitting an  offense  in  the  presence 
of  the  arresting  officer,  as  in  the 
case  of  Jordan  v.  Neer,  34  Okla. 
400,  125  Pac.  1117,  also  relied  on  by 
the  defendant.  It  goes  into  greater 
particularity  and  detail  in  describ- 
ing the  acts  of  Holloway  and  his 
official  character  than  appear  in  the 
complaint  in  Gomez  v.  Scanlan,  155 
CaL  528,  102  Pac.  12,  which  Was 
held  good  as  against  a  general  de- 
murrer. In  the  last  case  the  court 
said:  ''The  complaint  in  this  case, 
however,  sufficiently  shows  the  offi- 
cial character  of  Scanlan's  act.  It 
alleges  that  Scanlan,  acting  in  his 
capacity  as  constable,  did  arrest 
and  imprison  the  plaintiff,  Magda- 
lena  Gomez,  on  a  pretended  charge 
of  grand  larceny.  On  such  charge, 
one  of  felony,  he  had  authority  as  a 
peace  officer  to  make  an  arrest 
without  a  warrant.  Penal  Code,  § 
836." 

Our  §  854,  supra,  giving  peace  of- 
ficers the  authority  to  make  arrests 
without  a  warrant,  is  the  same  as 
§  836  of  the  Penal  Code  of  Califor- 
nia. 

The  statute  makes  the  sheriff  in 
all  respects  responsible  for  the  offi- 
cial acts  of  his  deputy.  Civ.  Code, 
][  2538.  It  is  necessary,  therefore, 
in  an  action  against  the  sheriff,  as 
such,  for  damages  for  a  false  im- 
prisonment by  his  deputy,  that  the 
complaint  show  by  proper  allega- 
tions that  the  deputy's  act  was  an 
official  act.  The  courts  do  not  agree 
as  to  what  acts  of  a  deputy  sheriff 
or  constable  are  official  acts  for 
which  the  principal  officer  is  liable 
under  the  law.  Our  examination  of 
the  cases,  however,  convinces  us 
that  the  correct  rule  is  stated  in 
Turner  v.  Sisson,  137  Mass.  191, 
wherein  the  court  defines  an  official 
act  as  follows:  'Tt  means  any  act 
done  by  the  officer  in  his  official 
capacity,  under  color  and  by  virtue 
of  his  office." 

The  court,  in  the  case  of  Hall  v. 
Tiemey,  89  Minn.  407,  95  N.  W. 
219,    approves    the    Massachusetts 
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definition  of  an  ''official  act' '  and 
adds:  "The  distinction  originally 
made  between  acts  done  by  virtue 
of  an  office  and  acts  done  by  color 
of  office  has  been  entirely  disre- 
garded by  leading  authorities  with- 
in the  past  few  years  [citing  au- 
thorities] ....  Under  (Jen.  Stat. 
1894,  §  7120,  the  right  is  given  the 
sheriff  to  arrest  a  person  without  a 
warrant,  and  it  has  been  held  in 
this  state  that  whether  a  sheriff 
arrests  under  a  warrant,  or  under 
the  authority  thus  given  by  statute 
(that  is,  without  a  warrant),  he 
acts  in  his  official  capacity.  War- 
ner V.  Grace,  14  Minn.  487,  Gil.  364. 
As  a  peace  officer,  the  sheriff  ar- 
rested and  incarcerated  the  plain- 
tiff in  jail.  He  made  this  arrest 
without  a  warrant,  and  in  so  doing 
acted  officially  and,  it  is  alleged, 
without  authority  of  law." 

Quoting  and  adopting  the  defini- 
tion of  an  "official  act"  in  the  Tum- 
er-Sisson  Case,  the  supreme  court 
of  Illinois  made  this  comment: 
"By  an  official  act  is  not  meant  a 
lawful  act  of  the  officer  in  the  serv- 
ice of  process;  if  so,  the  sureties 
would  never  be  responsible.  It 
means  any  act  done  by  the  officer  in 
his  official  capacity,  under  color  and 
by  virtue  of  his  office."  Greenberg 
V.  People,  225  111.  174,  8  LJI.A. 
(N.S.)  1223,  116  Am.  St.  Rep.  127, 
80  N.  E.  100. 

Our  court,  in  at  least  two  deci- 
sions, appears  to  sanction  asd  adopt 
the  above  definition  of  an  "official 
act."  In  Wilson  v.  Lowry,  5  Ariz. 
336,  52  Pac.  777,  it  is  held  that  a 
sheriff  who  seizes  exempt  property 
under  execution,  and  refuses  to  re- 
lease it  upon  demand,  acts  unlaw- 
fully, but  under  color  and  by  virtue 
of  his  office,  constituting  a  breach 
of  his  official  bond. 

In  Gray  v.  Noonan,  5  Ariz.  167, 
50  Pac.  116,  it  is  said  a  sheriff's 
sureties  are  liable  for  acts  of  sher- 
iff committed  under  color  and  by 
virtue  of  his  office. 

In  a  very  recent  case,  Reichman 
V.  Harris,  164  C.  C.  A.  295,  308,  252 
Fed.  371,  loc.  cit.  384,  17  N.  C.  C. 
737,  the  court  said:     "Where  the 


act  of  the  deputy  is  an  official  act 
and  causes  an  injury,  the  sheriff  is 
answerable;  and  this  is  true  where 
the  act  is  done  in  execution  of  the 
deputy's  office,  even  though  he  may 
be  mistaken  as  to  the  lawfulness  of 
the  act,  for  otherwise  no  action 
could  ever  be  maintained  against  a 
sheriff  for  the  misconduct  of  his 
deputy  [citing  cases].  Although 
the  sureties  of  the  sheriff  are  not 
parties  here,  yet  the  controlling: 
principles  laid  down  in  these  cases 
and  by  Judge  C!ooley  are  necessarily 
involved  and  applied,  in  decisions 
granting  recovery  against  a  sheriff 
or  other  like  officer  and  his  sureties 
for  misconduct  of  the  officer  or  his 
deputies-  [citing  authorities].'' 

Also  in  Meek  v.  Tilghman,  55 
Okla.  208,  154  Pac  1190,  the  court 
said:  "In  Brown  v.  Weaver,  76 
Miss.  7,  42  L.R.A.  423,  71  Am.  St 
Rep.  512,  23  So.  388,  in  a  well-con> 
sidered  opinion,  the  court  quotes 
from  Murfree  on  Sheriffs  as  fol- 
lows: 'If  the  act  from  which  the 
injury  resulted  was  an  official  act, 
the  authorities  are  clear  that  the 
sheriff  is  answerable;  if  it  was  not 
an  official,  but  a  personal,  act,  it  is 
equally  clear  that  he  is  not  answer- 
able. But  an  official  act  does  not 
mean  what  the  deputy  might  law- 
fully do  in  the  execution  of  his  of- 
fice; if  so,  no  action  would  ever  lie 
against  the  sheriff  for  the  miscon- 
duct of .  his  deputy.  It  mcians, 
therefore,  whatever  is  done  under 
color  or  by  virtue  of  his  office.* " 

We  think  the  more  modem  view 
taken  by  most  of  the  courts  is  well 
expressed  by  Mr.  Justice  Chadwick 
in  Greenius  v.  American  Surety  Co. 
92  Wash.  401,  L.R.A.1917F,  1134, 
159  Pac.  384,  as  follows:  ''Much 
mental  energy  has  been  expended 
in  drawing  distinctions  between 
acts  of  public  officers  done  colore 
officii,  and  acts  done  virtute  officii^ 
and  we  shall  not  undertake  to 
assemble  definitions.  Our  under- 
standing is  that  when  an  officer 
acts  in  the  performance  of  his  duty, 
and,  80  acting,  acts  to  the  hurt  or 
annoyance  of  a  third  party  or  an 
innocent  party,  he  is  nevertheless 
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acting  in  virtue  of  his  office.  That 
is  to  Bay,  if  his  office  gives  him  au- 
thority to  act,  he  is  acting  in  virtue 
of  his  office,  although,  in  the  per- 
formance of  a  specific  duty,  he  im- 
properly exercises  his  authority. 
For  instance,  if  an  officer  have  a 
warrant  for  A,  and,  without  rea- 
sonable ground  for  believing  him  to 
be  the  guilty  person,  takes  B,  he  is 
still  acting  in  virtue  of  his  office* 
If  it  were  not  so,  he  would  never  be 
liable  upon  his  bond.  Nor  would 
his  surety  eyer  be  liable  except  for 
his  lawful  acts,  which  is  reductio 
ad  absurdum,  for  it  follows  that 
there  could  be  no  liability  if  there 
had  been  no  breach  of  duty." 

The  law  being  that  a  peace  officer 
may  not  make  an  arrest  for  a  mis- 
demeanor committed  or  attempted 
out  of  his  presence  without  a 
warrant,  the  complaint  doubtless 
should  have  been  more  definite  and 
certain  in  stating  the  grade  of  the 
offense  with  which  plaintiff  was 
charged  at  the  time  he  arrested 
her.  If  he  arrested  her  for  a  mis- 
demeanor, it  would  not  be  an  official 
act  for  which  his  principal  would 
be  liable,  and  a  complaint  showing 
such  a  state  of  facts  would  be  de- 
murrable. But  the  complaint  here 
alleges  that  HoUoway  arrested  plain- 
tiff on  a  charge  of  having  stolen  "a 
large  sum  of  money."    This  allega- 

PleadlB  '^^"    ^*^    ^^^    ®P^" 

■vmcteM^  of       cifically  objected  to, 

«euol*«''ffrii..t     either    by    demur- 

Sf  *di*u  *'  **^     ^^^    ^^    motion    to 
**'*  ^*  make  more  definite 

and  certain.  We  therefore  con- 
clude it  was  sufficient  to  admit  evi- 
dence that  the  character  and  grade 
of  the  offense  intended  to  be 
charged  was  a  felony,  and,  as  ' 
against  a  general  demurrer,  was 
good. 

The  defendant  Miles  demurred  to 
the  complaint  on  the  ground  that 
there  was  a  misjoinder  of  actions, 
in  that  a  cause  of  action  ex  delicto 
against  Miles  is  joined  with  an  ac- 
tion ex  contractu  against  his  sure- 
ty; and  for  the  further  reason  that 
there  was  a  misjoinder  of  parties 
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WRIGHT.  977 

i94  Pa4>.  88.) 

defendant.    The  overruling  of  this 
demurrer  is  assigned  as  error. 

Our  §§  197,  198,  and  199,  Civil 
Code,  as  to  the  obligations  of  an  of- 
ficial bond  and  right  of  action 
thereunder,  were  taken  from  the 
California  Political  Code,  and  cor- 
respond to  its  §§  959,  960,  and  961. 
In  Van  Pelt  v.  Littler,  14  Cal.  194, 
loc.  cit.  196,  the  same  being  a  case 
against  a  constable  and  his  sureties 
for  a  breach  of  the  official  bond  of 
the  constable,  the  court  said :  'The 
bond  is  a  contract  by  which  the  of- 
ficer and  his  sureties,  in  effect,  cov- 
enant and  agree  not  only  that  the 
officer  will  faithfully  perform  the 
duties  enjoined  by  law,  but  that  he 
will  not,  by  virtue  or  under  color  of 
his  office,  commit  any  illegal  or  im- 
proper act.  The  obligation  imposed 
by  the  contract,  and  the  liability  re- 
sulting from  a  violation  of  its 
terms,  are  in  all  cases  primary  and 
absolute,  and  the  remedy  is  the 
same,  whether  the  cause  of  action 
results  from  the  nonfeasance  or  the 
misfeasance  of  the  officer.  It  is  no 
answer  to  an  action  upon  the  official 
bond  of  an  officer  that  the  party 

'  complaining  has  not  chosen  to  pur- 
sue some  other  equaUy  available 
and  proper  remedy." 

See  also  Doeg  v.  Cook,  126  Cal. 
218,  77  Am.  St.  Rep.  171,  58  Pac. 
707;  Felonicher  v.  Stmgley,  142 
Cal.  632,  76  Pac.  504 ;  Sam  Yuen  v. 
McMann,  99  Cal.  499,  34  Pac.  80; 
Bell  V.  Peck,  104  Cal.  36,  37  Pac. 
766 ;  Kane  v.  Union  P.  R.  Co.  5  Neb. 
107;  Gray  v.  Noonan,  5  Ariz.  167, 
50  Pac.  116,  id.  6  Ariz.  36,  53  Pac. 
7 ;  Wilson  v.  Lowry,  5  Ariz.  335,  52 
Pac.  777;  Stark  County  v.  Mischel, 
83  N.  D.  432,  156  N.  W.  931. 

Paragraph  427,  Civil  Code,  which 
prohibits  the  joining  of  actions  ex 

,  contractu  with  actions  ex  delicto, 
was  the  law  of  the  state  at  the  time 

'  the  decisions  were  rendered  in  the 
Gray-Noonan  and  the  Wilson-Low- 

'  ry   Cases;   and   its 

;  provisions  evidently  a^ton  ex  d^icto 

were    not    thought  * "i^tn*  '^"* 

to  be  applicable  to 
i  an    action    upon   an    official    bond 
■  against  the  principal  and  sureties 
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for  a  breach  thereof,  as  no  refer- 
ence is  therein  made  to  ^  427. 

It  is  next  contended  that  the 
court  erred  in  overruling  defendant 
Miles's  motion  for  an  instructed 
verdict.  By  an  examination  of  the 
abstract  of  the  testimony,  we  find 
that  such  a  motion  was  made,  pred- 
icated upon  two  grounds:  First, 
^'that  (plaintiff)  having  failed  to 
prove  a  cause  of  action  against  the 
Maryland  Casualty  Company  at  all, 
there  remains  in  this  court  only 
against  two  public  officers  of  Pima 
county  who  have  filed  their  appli- 
cation for  a  transfer,  and  that  this 
court  has  no  jurisdiction  to  try  this 
case;"  and  second,  the  fact3  proved 
show,  if  they  show  an3rthing,  a  per- 
sonal trespass  by  George  HoUoway. 

At  the  same  time  defendant 
Montgomery  asked  an  instructed 
verdict  for  a  failure  of  evidence 
showing  any  liability  as  against 
him  or  his  surety.  Both  these  mo- 
tions were  overruled  by  the  court. 

The  first  part  of  defendant 
Miles's  motion  is  unintelligible,  or, 
at  least,  is  not  based  upon  the  state 
of  the  record  as  it  then  existed. 
The  case  had  not  been  dismissed. as 
to  any  of  the  defendants  at  that 
time.  It  was,  as  a  matter  of  fact, 
submitted  to  the  jury  to  pass  upon 
the  liability  of  all  the  defendants. 
Treating  the  assignment,  however, 
as  sufficient  to  present  the  question 
of  the  character  of  Holloway's  act, 
whether  official  or  individual,  we 
cannot  help  but  suggest  that  nei- 
ther counsel  for  plaintiff  nor  de- 
fendant has  gone  to  the  trouble  or 
pains  to  assemble  the  facts  bearing 
upon  that  question.  They  have  left 
it  to  the  court  to  search  through 
the  abstract  of  the  record  for  the 
evidence  upon  that  question. 

Briefly,  the  evidence  is  that  on 
March  1st,  about  1:30  A.  M.,  de- 
fendant Montgomery  telephoned 
the  sheriff's  office  of  Pima  county 
at  Tucson  to  arrest,  and  wire  at  his 
expense,  Nannie  Fitzpatrick,  alias 
Nannie  Jones,  alias  Nannie  Sibley, 
stating  that  she  had  stolen  $2,700, 
describing  her  as  ''about  125 
pounds,  5  feet,  red  hair,  blue  eyes, 


light  complexion,  gold  tooth  upper 
left  jaw,  scar  above  eyes,"  together 
with  a  description  of  the  money  as 
''fifty  $20  biUs,  one  $1,000  Liberty 
bond,  fourth  issue,  one  $500  Liber- 
ty bond,  fourth  issue,  two  $100  Lib- 
erty bonds,  fourth  issue.'' 

This  telephonic  message  was  re- 
ceived at  the  sheriff's  office  of  Pima 
county  by  the  night  jailer,  who 
thereupon  gave  the  matter  over  to 
the  defendant  HoUoway  as  deputy 
sheriff.  HoUoway  entered  the  train 
at  Tucson,  and  shortly  thereafter, 
while  the  train  was  proceeding  east- 
ward, compeUed  the  plaintiff  to  get 
out  of  her  berth,  she  having  retired 
for  the  night,  dress,  and  later  leave 
the  train  with  him  at  Benson.  He 
did  not  find  any  of  the  property  de- 
scribed as  stolen  in  her  possession. 
Plaintiff  told  him  that  her  name 
was  Helen  Wright,  showed  him  a 
telegram  addressed  to  her  in  that 
name,  and  her  marriage  license,  and 
declared  her  innocence.  When 
asked  by  her  if  he  had  a  warrant 
for  her  arrest,  he  ^chibited  his  dep- 
uty sheriff's  badge  as  his  authority 
to  arrest  her.  He  told  her  that  he 
was  arresting  her  for  stealing: 
money  and  Liberty  bonds  from 
some  old  man;  said  he  had  orders 
to  arrest  Nina  Wagner;  told  plain- 
tiff that  her  name  was  not  Helen 
Wright;  that  she  was  going  under 
two  assumed  names,  one  being  Pat- 
terson. He  held  her  at  Benson  until 
he  received  a  phone  message  from 
the  sheriff's  office  at  Phoenix,  via 
the  sheriff's  office  at  Tucson,  to  re- 
lease her. 

The  night  jailer  at  Tucson,  who 
was  also  a  deputy  sheriff,  testified 
he  put  HoUoway  on  the  job,  called 
HoUoway  to  look  up  the  person  de- 
scribed in  the  telephonic  message 
from  the  sheriff  of  Maricopa  coun- 
ty. He  said :  "I  had  been  informed 
by  Miles  (sheriff)  and  the  under- 
sheriff  if  there  is  anything  reported 
there.  I  could  not  leave — ^I  was 
jailer — ^to  caU  the  deputies." 

It  was  shown  from  the  evidence 
that  it  was  the  habit  of  HoUoway  to 
make  arrests  without  a  warrant* 
and  that  this  was  done  on  telephon- 
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ie  messages  from  sheriffs  of  other 
counties,  without  instructions  from 
the  sheriff  whose  deputy  he  was. 

The  authorities  heretofore  cited 
upon  the  sufficiency  of  the  com- 
plaint are  also  authority  that  the 
above-stated   evidence,    when    con- 
sidered upon  a  mo- 

fi!itu?^  te*  tio^  ^OT  an  in- 
act  of  depotr*     structed  verdict,  is 

otberVberMi.        ample  to  take  the 

case  to  the  jury. 
This  is  especially  true  when  it  is 
considered  that  defendant  did  not, 
either  by  his  answer  or  at  the  trial, 
attempt  to  justify  or  excuse  the 
arrest  of  plaintiff  upon  the  ground 
that  HoUoway  had  reasonable  cause 
to  believe  her  to  be  the  person 
charged  with  grand  larceny. 

It  is  argued  that  this  evidence 
fafls  to  show  that  Miles  had  any 
knowledge  of  the  telephone  mes- 
sage received  at  his  office  from  the 
sheriff  of  Maricopa  county,  and  that 
he  knew  nothing  of  the  whole  trans- 
action, including  the  arrest,  until 
after  it  had  taken  place,  and  is, 
therefore,  not  liable.     In  the  first 

-effect  of  place,  we  think  the 

aitrence  of  law     Is     that     the 

knowledge.  ^YieTiff  is  responsi- 

ble  for  all  acts  of  his  deputy  done 
under  color  and  by  virtue  of  his  of- 
fice, regardless  of  the  sheriff's  lack 
of  previous  knowledge  that  such 
act  is  about  to  be  performed.  This 
seems  to  be  the  statutory  rule, 
which  states :  "The  sheriff  may  ap- 
point one  or  more  deputies,  for 
whose  ofiScial  acts  he  shall  be  in  all 
respects  responsible."  Civ.  Code,  U 
2638. 

This  is  also  the  judicial  determi- 
nation. 

In  Hereford  v.  Brentz,  192  Ala. 
465,  68  So.  350,  it  is  said:  "The 
general  deputy,  like  the  sheriff,  is  a 
peace  officer  and  has  the  same  aU' 
thority  to  arrest,  with  or  without 
warrants;  and  if  the  deputy,  while 
acting  as  such,  commits  a  tort  or 
trespass  upon  another,  for  which  he 
would  be  liable,  his  chief  would  also 
be  liable  iii  the  same  degree  and  to 
the  same  extent,  civilly,  as  the  dep« 
uty  hnnself."     Roger?  v.  Carroll, 
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Ill  Ala.  610,  20  So.  602 ;  Kittredge 
V.  Prothingham,  114  Me.  537,  96 
Atl.  1063. 

In  Kusah  v.  McCorUe,  100  Wash. 
818,  L.R.A.1918C,  1158,  170  Pac. 
1023,  the  court  said :  "The  sheriff, 
being  responsible  for  reasonable 
care  in  the  selection  of  his  deputies, 
is  responsible  also  for  the  negli- 
gence of  a  deputy  in  the  perform- 
ance of  his  duty  as  such." 

In  the  second  place,  it  appears 
that  no  rules  or  regulations  of  the 
sheriff^s   oflSce  attempted  to  limit 
Holloway's  authority  to  make  ar- 
rests without  war- 
rant;  but,   on   the  SiVwKdSf' 
contrary,  it  was  the 
custom  or  habit  for  deputies  to  act 
upon  telephonic  messages,  as  Hollo- 
way  did  in  this  case.    In  such  case 
the  law  would  infer  previous  knowl- 
edge by  the  sheriff,  if  it  were  neces- 
sary. 

Finally,  it  is  contended  the  court 
erred  in  overruling  defendant  Miles's 
objection  to  the  testimony  of  plain- 
tiff as  to  the  whereabouts  and  occu- 
pation of  her  husband.  It  was  in 
evidence  that  plaintiff  was  married, 
and  we  think  she 
had  a  right  to  ac-  STAtn^br 
count  for  his  ab-  l^J^JJ^^JT®™*'' 
sence  at  the  trial,  wboroabouui. 
and,  in  doing  so, 
could  state  where  he  was  and  what 
he  was  doing.  The  sting  in  plain- 
tiff's answer  was  that  "he  was  with 
Uncle  Sam's  service"  in  France. 
The  court  permitted  the  testimony 
to  stand  as  against  a  motion  to 
strike,  stating  in  the  presence  of 
the  jury  that  the  service  in  which 
plaintiff's  husband  was  engaged 
was  immaterial  and  incompetent  to 
determine  whether  or  not  there 
was  anything  due  plaintiff  in  the 
case.  We  think  from  this  state- 
ment of  the  court  the  jury  must 
have  fully  understood  the  limited 
purpose  for  which  such  testimony 
was  admitted,  and  the  defendant 
Miles  was  not  prejudiced  thereby. 

The  judgment  is  affirmed. 

.    Canningham,  Ch.  J.,  and  Biker, 

J.,  concur. 
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ANNOTATION. 

Liability  of  public  o&cer  or  hu  bond  for  tbe  defanlts  and  misfeasances  of  bis^ 

dericSy  assistants,  or  deputies. 


L  Scope,  980. 
II.  In  general,   980. 

III.  Personal  employees  of  officer,  980. 

IV.  Sheriffs,    constables,    and    marshals, 

981. 

J.  Scope, 

The  earlier  cases  upon  this  question 
are  treated  in  the  annotation  in  1 
A.L.R,  222,  and  the  present  note  is 
merely  supplementary  thereto.  The 
limitations  stated  in  the  earlier  anno- 
tation have  been  followed  in  the  pres- 
ent one. 

II,  In  ffeneral, 

(Supplementing  annotation  in  1 
A.L.R.  222.) 

According  to  both  the  early  and  the 
more  recent  cases  it  is  well  settled  as 
a  general  rule,  subject,  however,  to  a 
number  of  exceptions,  that  in  the  ab- 
sence of  a  statute  imposing  liability, 
or  of  negligence  on  his  part  in  appoint- 
ing or  supervising  his  assistants,  nei- 
ther an  officer  nor  his  bondsman  is 
liable  for  the  defaults  and  misfea- 
sances of  assistants  appointed  by  him, 
provided  that  the  assistants,  by  virtue 
of  the  law  and  of  the  appointment,  be- 
come in  a  sense  officers  themselves,  or 
servants  of  the  public,  as  distin* 
guished  from  servants  of  the  appoint- 
ing officer.  In  other  words,  neither  a 
public  officer  nor  his  bond  is  respon- 
sible for  the  misfeasance  or  positive 
wrongs,  or  for  the  nonfeasances,  or 
negligence,  or  omissions  of  duty,  of 
the  subagents,  or  servants,  or  other 
persons  properly  employed  by  or  un- 
der him  in  the  discharge  of  his  official 
duty.  The  following  recent  cistses  sup- 
port this  rule:  Dowler  v.  Johnson 
(1918)  225  N.  Y.  39,  3  A.L.R.  146,  121 
N.  E.  487;  Bowles  v.  Winnipeg  (1919) 
29  Manitoba  L.  R.  480,  [1919]  1  West 
Week.  Rep.  198,  45  D.  L.  R.  94.  And 
see  DeZouche  v.  Cook  [1920]  2  West. 
Week.  Rep.  (Sask.)  268. 

In  Bowles  v.  Winnipeg  (1919)  29 
Maniteba  L.  R.  480  [1919]  1  West. 
Week.  Rep.  198,  45  D.  L.  R.  94,  it  was 


held  that  a  board  of  police  commis* 
sloners  who  appointed  a  police  con- 
stable was  not  liable  in  damages  for 
the  death  of  a  person  caused  by  the 
constable's  negligent  operation  of  a 
police  ambulance. 

In  Dowler  v.  Johnson  (N.  Y.)  supra» 
it  was  held  that  a  public  officer,  such 
as  the  superintendent  of  a  fire  depart- 
ment, was  not  individually  liable  for 
the  negligence  of  his  subordinates  (in 
this  case,  a  driver  of  fire  apparatus), 
unless  he  co-operated  in  the  act  (neg- 
ligent driving  at  excessive  speed) 
complained  of,  or  directed  or  encour- 
aged it. 

And  that,  under  a  statute  providing^ 
that,  if  in  consequence  of  the  danger- 
ous or  defective  condition  of  a  street 
anyone  shall  suffer  injury,  no  officer 
who  has  charge  of,  or  whose  duty  it 
is  to  care  for  or  repair,  such  street, 
shall  be  liable  for  such  injury,  unless 
such  officer  shall  have  had  actual  no- 
tice of  the  defective  condition  of  the 
street,  and  shall  have  failed  for  a  rea- 
sonable time  after  notice  to  repair  the 
same,  city  trustees'  cannot  be  held  lia- 
ble for  injuries  resulting  from  the 
negligence  of  an  engineer  directed  by 
such  trustees  to  do  certain  construc- 
tion work,  in  failing  to  properly  guard 
the  work,  where  they  had  no  actual 
notice  of  the  dangerous  condition  in 
which  the  street  had  been  left  by  their 
engineer,  see  Dobbins  v.  Arcadia 
(1919)  —  Cal.  App.  — ,  186  Pac.  190. 

///.  Personal  employees  of  officer, 

(Supplementing  annotation  in  1 
A.L.R.  227.) 

The  rule  that  an  administrative  of- 
ficer is  liable  for  the  misconduct  or 
negligence,  in  the  scope  of  their  em- 
ployment, of  those  employed  by  or  un- 
der him  voluntarily  or  privately,  and 
paid  by  or  responsible  to  him,  is  di- 
rectly supported  by  the  recent  case  of 
Wadsworth  v.  Middletown  (1920)  94 
Conn.  4S5, 109  Atl.  246,  wherein  it  waa 
held  that  a  selectman  of  a  town,  who 
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directed  one  not  a  public  officer  to  cut 
out  obstructions  to  a  road,  leaving  it 
to  his  uncontrolled  judgment  as  to 
what  to  cut,  was  liable  for  the  em- 
ployee's act  in  unnecessarily  cutting 
trees  which  in  no  way  interfered  with 
travel  over  the  highway.  And  in 
Adams  v.  Schneider  (1919)  —  Ind* 
App.  — »  124  N.  E.  718,  it  was  held 
that  the  duties  performed  by  a  school 
board  in  making  preparations  for 
field-day  exercises  were  ministerial 
acts,  for  the  negligent  performance  of 
which  by  their  agents  or  contractors 
they  were  liable  in  damages.  And  see 
konner  v.  State  (1920)  227  N.  Y.  478, 
126  N.  E.  843,  wherein  it  was  held  that 
a  state  engineer,  who  directed  a  high- 
way contractor  to  enter  lands  which 
had  not  been  acquired  for  public  pur- 
poses and  make  excavations,  was  per- 
sonally liable  for  the  trespass. 

In  Dillon  County  v.  Lane  (1920)  — 
S.  C  — ,  104  S.  E.  184,  where  a  sheriff 
had  knowledge  that  the  county  auditor 
was  purporting  to  act  in  his  behalf  in 
connection  with  the  collection  of  tax- 
es, it  was  held  that  the  sheriff's  bond 
was  liable  for  his  negligent  failure  to 
collect  and  turn  over  taxes  which  had 
be^i  embezzled  by  the  auditor  while 
80  acting  in  the  name  of  the  sheriff. 
In  this  case  it  appeared  that,  although 
the  county  auditor  was  not  connected 
with  the  sheriff's  office,  he  had  been 
in  a  sense  engaged  by  the  sheriff  to 
assist  him,  the  auditor  having  asked 
to  be  allowed  to  help  collect  the  tax* 
es,  and  the  sheriff  having  told  him 
that  when  the  executions  were  made 
out  he  would  let  him  help  make  the 
collections,  and  would  allow  him  the 
fee  to  which  the  sheriff  himself  would 
be  entitled.  Without  further  orders, 
the  auditor  collected  taxes  and  em- 
bezzled the  money;  and  the  liability, 
as  above  indicated,  was  based  upon 
the  fact  that  the  sheriff  had  knowl- 
edge that  the  auditor  or  someone  was 
acting  for  him,  and  that  he  was,  as 
a  result,  negligent  in  respect  to  the 
management  of  his  office,  by  reason  of 
the  fact  that  he  put  it  in  the  power  of 
the  auditor  to  embezzle  the  money,  and 
had  failed  to  investigate  and  properly 
4iupervise  his  activities. 


IF.  Sheriffs,   eonsiableSf   and  marahtiU. 

(Supplementing  annotation  in  1 
A.L.R.  236.) 

The  general  rule  that  sheriffs  and 
other  officers  performing  similar  du- 
ties are  civilly  liable  for  the  acts  and 
omissions  of  their  deputies,  when  act- 
ing officially  or  under  color  of  office, 
has  been  adhered  to  in  the  following 
recent  cases:  Reichman  v.  Harris 
(1918)  164  C.  C.  A.  295,  252  Fed.  371, 
17  N.  C.  C.  A.  737;  Tate  v.  Baugh 
(1920)  —  G.  C.  A.  — ,  264  Fed.  892. 

And  in  Reichman  v.  Harris  (Fed.) 
supra,  it  was  expressly  declared  that 
this  was  the  rule,  even  though  the 
deputy  was  mistaken  as  to  the  law- 
fulness of  the  act  complained  of. 

However,  to  render  the  sheriff  lia- 
ble, the  act  complained  of  must  have 
been  done  in  the  course  of  official  duty. 
Applying  this  qualification  of  the  gen- 
eral rule  of  liability,  it  was  held  in 
Tate  V.  Baugh  (1920)  —  C.  C.  A.  — , 
264  Fed.  892,  that  a  sheriff  was  not 
liable  for  the  killing  of  a  person  by  a 
deputy,  although  the  latter  held  a  war- 
rant for  his  arrest,  if  it  should  appear 
that  the  deputy  shot  without  announc- 
ing that  he  held  a  warrant,  and  in 
fact  was  not  attempting  to  make  an 
arrest;  but  that  the  sheriff  would  be 
liable  if  the  deputy  was  in  fact  at- 
tempting to  make  an  arrest  upon  the 
warrant,  notwithstanding  the  killing 
was  unnecessary,  and  aniounted  to 
brutal  murder.  And  in  McLain  v.  Arn- 
old (1918)  —  CMsla.  — ,  174  Pac.  563, 
the  court,  in  applying  the  rule  that  a 
sheriff  and  his  bondsmen  are  not  an- 
swerable for  the  wrongful  acts  of  his 
deputy  unless  the  deputy  was  at  the 
time  acting  within  the  limits  of  his 
official  authority,  held  that  a  sheriff 
was  not  liable  for  the  killing  by  his 
deputy  of  a  third  person  while  on  an 
official  mission,  but  not  in  the  perform- 
ance thereof.  In  this  case  the  deputy 
sheriff  had  abandoned  the  attempt  to 
make  an  arrest,  and  blindly  fired  the 
shot  which  killed,  while  fright  crazed 
and  concerned  only  with  his  own  safe- 
ty. And  see  Dillon  County  v.  L^ne 
(1920)  —  S.  C.  — ,  104  S.  E.  184,  as  set 
out  supra,  m. 

And  it  has  been  held  that,  where 
the  deputies  of  a  sheriff  are  appointed 


982 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


directly  by  the  government,  the  sheriff 
cannot  be  held  liable  for  the  negli- 
gence of  a  member  of  his  staff  of  depu- 
ties. Reum  V.  Rutherford  (1917)  10 
Sask.  L.  R.  399,  [1917]  3  West.  Week. 
Rep.  916,  37  D.  L.  R.  715  (deputy  neg- 
ligently failed  to  attach  the  sheriff's 
seal  to  a  renewal  writ  of  execution  so 
that  it  could  be  registered,  as  a  re- 
sult of  which  certain  liens  were  lost). 
In  reaching  this  conclusion,  the  court 
pointed  out  that  under  the  Saskatche- 
wan laws  a  sheriff  occupied  an  entire- 
ly different  position  from  that  of  a 
sheriff  in  England  and  in  most  of  the 
other  Canadian  provinces,  where  he  is 
held  responsible  for  the  performance 
of  the  duties  of  his  office  and  the  acts 


of  his  assistants,  whom  he  appoints, 
and  distinguished  cases  from  other 
jurisdictions  upon  that  ground. 

In  the  reported  case  (Miles  v» 
Wright,  ante,  970),  in  construing  an 
Arizona  statute  making  a  sheriff  re- 
sponsible for* the  official  acts  of  his 
deputies,  it  was  said  that  an  "official 
act"  was  any  act  done  by  a  deputy 
''in  his  official  capacity,  under  color 
and  by  virtue  of  his  office;"  and  in  ap- 
plying the  rule  it  was  held  that  the 
arresting  of  one  person  by  mistake  for 
another  whom  the  deputy  had  been 
ordered  to  arrest  was  an  official  act» 
even  though  he  did  nat  have  reason- 
able ground  to  believe  that  such  other 
was  the  guilty  person.  6.  J.  C. 


MILDRED  M.  GREENFIELD,  Appt., 

V. 

FRANK  MILLER,  Respt 

Wt9ccn8in  Supretne  Court'-^Juntiary  11,  1921. 
(_  Wis.  — ,  180  N.  W.  834.) 

Negligence  -^  rights  of  guest* 

1.  An  invited  guest  or  friendly  visitor  stands  on  no  better  footing  than 
a  bare  licensee,  and  must  take  the  premises  as  he  finds  them,  subject  to  the 
limitation  that  the  licensor  must  not  set  a  trap  or  be  guilty  of  active  negli- 
gence which  contributes  to  the  injury. 

[5ee  note  on  this  question  beginning  on  page  987.] 

—  unsafe  in^mises  —  who  is  invitee. 

2.  To  render  one  an  invitee  within 
the  rule  governing  the  care  required 
of  a  property  owner  there  must  be 
some  benefit  to  the  invitor  to  render 
him  liable  for  failure  to  exercise  or- 
dinary care,  and  if  the  interest  is  only 
such  as  concerns  the  pert^on  invited, 
he  is  a  mere  licensee. 

[See  20  R.  C.  L.  69.] 

—  fall  on  waxed  floor  —  liability. 

8.  A  property  owner  is  not  liable  for 
injury  to  a  guest  who  falls  upon  an 


unfastened  rug  laid  upon  a  waxed 
floor,  because  he  did  not  notify  him 
that  the  rug  was  not  fastened,  or  ex- 
ercise care  to  have  the  premises  more 
safe. 

Witness  —  expert  —  method  of  laying 
rugs, 

4.  One  who  admits  that  he  is  not 
familiar  with  the  laying  of  oriental 
rugs  in  a  particular  city  is  not  com- 
petent to  testify  that  it  is  customary 
there  to  fasten  them  to  the  floor. 

[See  27  R.  C.  L.  199.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Milwaukee 
County  (Risjord,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff  while  an  invited  guest 
in  the  housei  of  defendant,  for  which  he  wras  alleged  to  be  responsible* 
AfjiTmed* 
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Statement  by  Kerwin,  J.: 
This  action  was  brought  to  re- 
cover damages  which  plaintiff  sus- 
tained by  falling  on  the  floor  in  the 
residence  of  defendant  in  the  city  of 
Racine.  Some  time  prior  to  Decem- 
ber 31,  1916,  the  defendant  invited 
the  plaintiff  and  her  husband  to 
spend  New  Year's  Eve  and  New 
Year's  Day  at  the  home  of  defend-. 
ant,  which  had  been  recently  fin- 
ished, the  floors  highly  polished,  and 
oriental  rugs  thereon.  While  walk- 
ing through  the  house,  the  plaintiff 
slipped  on  a  small  oriental  rug  about 
3^  feet  or  4  feet  square,  and  injured 
her  leg. 

The  plaintiff  alleges  substantial- 
ly :  That  on  December  31,  1916,  the 
plaintiff  was  the  guest  of  the  de- 
fendant and  his  wife  at  their  home 
in  Racine.  That  defendant's  resi- 
dence had  been  completed  a  short 
time  prior  and  the  floors  were  of 
hardwood,  highly  polished  and  slip- 
pery. That  there  was  a  corridor 
leading  from  the  living  room  to  a 
sun  parlor  with  hardwood  floor, 
highly  polished  and  very  slippery. 
That  the  corridor  was  15  feet  in 
length  and  between  3^  to  4  feet 
wide  from  wall  to  wall,  and  that 
about  3^  feet  to  4  feet  from  the  en- 
trance to  said  sun  parlor  from  the 
corridor  are  posts  or  pillars  extend- 
ing out  from  the  walls  and  reaching 
from  the  floor  to  the  ceiling.  That 
these  two  posts  are  directly  oppo- 
site each  other  and  in  such  a  posi- 
tion that  they  might  be  used  for 
hanging  a  door,  thus  giving  the 
space  between  the  pillars  and  the 
sun  parlor  a  vestibule  effect.  That 
upon  the  floor  of  said  corridor,  be- 
tween the  entrance  to  the  sun  par- 
lor and  the  two  pillars,  the  defend- 
ant had  placed  an  oriental  rug  4 
feet  square,  which  almost  covered 
the  floor,  which  floor  was  highly 
polished  and  very  slippery,  and 
which  condition  of  the  floor  is  not 
capable  of  being  discovered  in  the 
exercise  of  ordinary  care.  That 
plaintiff,  in  going  through  the  cor- 
ridor, stepped  upon  the  little  rug, 
which  gave  way  under  her,  causing 
her  to  fall,  striking  her  leg  upon 


180  N.  W,  8«4.) 

one  of  the  pillars,  and  causing 
severe  injury.  That  it  was  the  duty 
of  the  defendant  to  have  warned 
the  plaintiff  of  the  slippery  condi- 
tion of  the  floor.  That  it  was  the 
duty  of  the  defendant  to  have  se- 
cured or  fastened  the  rugs  so  they 
would  not  slin.  That  the  defendant 
breached  and  violated  this  duty  to 
the  plaintiff  by  failure  to  warn  and 
by  failure  to  securely  fasten  the  rug, 
and,  as  the  proximate  result  there- 
of, the  plaintiff  sustained  the  dam- 
ages. 

Issue  was  taken  on  the  complaint 
and  a  trial  had  before  the  court  and 
a  jury.  At  the  close  of  the  evidence 
both  parties  moved  for  a  directed 
verdict,  the  defendant  reserving  the 
question  of  damages  for  the  consid- 
eration of  the  jury  in  the  event  that 
the  court  should  decide  in  favor  of 
plaintiff.  After  arguments  of  counr 
sel  the  court  below  said :  *^I  cannot 
see  that  there  is  any  question  for 
the  jury  in  this  case, — ^that  there  is 
any  proof  of  negligence  on  the  part 
of  the  defendant.  No  duty  was  ow- 
ing by  him,  under  the  circumstan- 
ces, to  warn  the  plaintiff  of  the  con- 
dition of  the  floor,  and  that  the 
condition  was  nearly,  if  not  quite, 
as  well  known  to  the  plaintiff  as  to 
the  defendant,  an3rway,  and  that  the 
jury  will  be,  in  the  morning,  at  the 
opening  of  the  session,  directed  to 
return  a  verdict  against  the  plain- 
tiff and  for  the  defendant,  because 
no  cause  of  action." 

The  court  below  directed  verdict 
in  favor  of  the  defendant,  and  de- 
nied appellant's  motion  for  a  new 
trial.  In  directing  verdict  the  court 
said:  "Gentlemen  of  the  jury,  in 
this  case  the  opinion  of  the  court  is 
that  there  is  no  evidence  to  go  to 
you  on  the  issues  involved  here. 
Without  considering  the  question  of 
whether  or  not  an  action  of  this  kind 
lies  between  these  parties,  it  does 
not  seem  to  me  that  there  is  any 
breach  of  any  duty  owing  from  the 
defendant  to  the  plaintiff  in  this 
case.  I  can  see  that  if  it  appeared 
from  the  evidence  that  it  was  usual 
and  customary  in  the  vicinity  of  the 
home  of  the  defendant  to  have  rugs 


984 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  AX.IL 


of  that  kind  fastened  to  the  floor, 
and  that  the  defendant  had  knowl- 
edge of  that  custom  or  usage,  or 
ought  to  have  knowledge  of  it,  and 
the  plaintiff  either  did  not  know 
anything  about  the  conditions  there 
at  the  time  or  assumed  that  this  rug 
was  fastened,  so  as  to  be  reasonably 
safe,  the  situation  might  be  entire- 
ly different,  but  that  is  not  this 
case/' 

Judgment  was  entered  in  favor 
of  the  defendant  on  the  directed 
verdict,  and  against  the  plaintiff, 
for  the  costs  and  disbursements  of 
the  action,  from  which  judgment 
this  appeal  was  taken. 

Messrs.  Kaumheimer  &  Kenney,  for 

appellant: 

The  court  committed  prejudicial  er- 
ror in  excluding  the  testimony  of  a 
witness,  offered  on  behalf  of  the  plain- 
^ff,  to  show  the  usual,  ordinary,  and 
customary  method  of  laying  oriental 
rugs  upon  polished  and  waxed  hard- 
wood floors. 

Zartner  v.  George,  156  Wis.  131,  52 
L.R.A.(N.S.)  129,  145  N.  W.  971; 
Nadau  v.  White  River  Lumber  Co.  76 
Wis.  120,  20  Am.  St.  Rep.  29,  43  N.  W. 
1135;  Pier  v.  Chicago,  M.  &  St.  P.  R. 
Co.  94  Wis.  357,  68  N.  W.  464;  Boyce 
v.  Wilbur  Lumber  Co.  119  Wis.  642,  97 
N.  W.  563. 

Plaintiff,  being  upon  the  premises 
of  the  defendant  at  his  express  invita- 
tion, was  entitled  to  the  exercise  of 
ordinary  care  on  the  part  of  the  de- 
fendant to  render  such  premises  rea- 
sonably safe  for  the  purpose  of  such 
visit. 

Cooley,  Torts,  §  605 ;  Gorr  v.  Mittle- 
staedt,  96  Wis.  296,  71  N.  W.  656;  Leh- 
man V.  Amsterdam  Coffee  Co.  146  Wis. 
213,  131  N.  W.  362;  Flood  v.  Pabst 
Brewing  Co.  158  Wis.  626,  L.R.A, 
1916F,  1101,  149  N.  W.  489;  Davis  v. 
Central  Cong.  Soc.  129  Mass.  367,  37 
Am.  Rep.  368;  29  Cyc.  455;  Shaw  v. 
Ogden,  214  Mass.  475,  102  N.  E.  61; 
Elliott  V.  Pray,  10  Allen,  378,  87  Am. 
Dec.  653;  Currier  v.  Boston  Music 
Hall  Asso.  135  Mass.  414;  Curtis  v. 
Kiley,  153  Mass.  123,  26  N.  E.  421; 
Hamilton  v.  Taylor,  195  Mass.  68,  80 
N.  E.  592;  Marston  v.  Reynolds,  211 
Mass.  590,  98  N.  E.  601 ;  Sweeny  v.  Old 
Colony  &  N.  R.  Co.  10  Allen,  368,  87 
Am.  Dec.  644;  Plummer  v.  Dill,  156 
Mass.  426,  32  Am.  St.  Rep.  463,  31  N. 
£.  128;  Deach  v.  Woolner  Distilling 


Co.  187  111.  App.  524;  Muencb  v.  Heine- 
mann,  119  Wis.  441,  96  N.  W.  800,  16 
Am.  Neg.  Rep.  221;  Morton  v.  Smith, 
48  Wis.  265,  33  Am.  Rep.  811,  4  N.  W. 
330;  Bennett  v.  Louisville  &  N.  R.  Co. 
102  U.  S.  577,  26  L.  ed.  235,  7  Am.  Neg. 
Cas.  349;  Quirk  v.  Siegel-Cooper  Co. 
43  App.  Div.  464,  60  N.  Y.  Supp.  228, 
6  Am.  Neg.  Rep.  644;  Lewandowski  v. 
McClintic-Marshall  Constr.  Co.  155 
Wis.  322,  143  N.  W.  1063. 

Messrs.  Quarles,  Spence,  &  Quaries 
and  Arthur  B.  Doe,  for  respondent : 

A  purely  social  relationship  raises 
no  duty  on  the  part  of  the  host  to  ex- 
ercise care  to  make  the  premises  safe. 

Caledonian  R.  Co.  v.  MulhoUand 
[1898]  A.  C.  216,  67  L.  J.  P.  C.  N.  S. 
1,  77  L.  T.  N.  S.  570,  14  Times  L.  R.  41, 
46  Week.  Rep.  237 ;  Hupf er  v.  National 
Distilling  Co.  114  Wis.  279,  90  N.  W. 
191 ;  Cumberland  Teleg.  &  Teleph.  Co. 
V.  Martin,  116  Ky.  554,  63  L.R.A.  469, 
105  Am.  St.  Rep.  229,  76  S.  W.  394,  77 
S.  W.  718 ;  46  L.R.A.  44,  59,  note ;  Goflf 
V.  Chippewa  River  &  M.  R.  Co.  86  Wis. 
237,  56  N.  W.  465 ;  Griswold  v.  Chicago 
&  N.  W.  R.  Co.  64  Wis.  652,  26  N.  W. 
101,  7  Am.  Neg.  Cas.  230;  Dowd  v. 
Chicago,  M.  &  St.  P.  R.  Co.  84  Wis.  106, 
20  L.R.A.  527,  36  Am.  St.  Rep.  917,  54 
N.  W.  24, 10  Am.  Neg.  Cas.  485;  Camp- 
bell V.  Lunsford,  83  Ala.  512,  3  So.  622, 
13  Am.  Neg.  Cas.  164;  Plummer  v.  Dill, 
156  Mass.  426,  32  Am.  St  Rep.  463,  31 
N.  E.  128;  Mclntyre  v.  Pfaudler 
Vacuum  Fermentation  Co.  133  Mich. 
552,  95  N.  W.  527;  29  Cyc.  445;  Pat- 
node  V.  Foote,  153  App.  Div.  494, 138  N. 
Y.  Supp.  221 ;  Loso  v.  Lancaster  Coun- 
ty, 77  Neb.  466,  8  L.R.A.(N.S.)  628,  109 
N.  W.  752;  Ghristopherson  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  28 
N.  D.  128,  L.R.A.1915A,  763,  147  N.  W. 
791,  Ann.  Cas.  1916E,  638;  Southcote  v. 
Stanley,  1  Hurlst.  &  N.  247,  156  Eng. 
Reprint,  1195,  25  L.  J.  Exch.  N.  S.  339, 
19  Eng.  Rul.  Cas.  60,  38  Eng.  L.  &  Eq. 
Rep.  295;  Berry,  Automobiles,  2d  ed. 
§334,  p.  395;  Beard  v.  Klusmeier,  158 
Ky.  153,  50  L.R.A.(N.S.)  1100,  164  S. 
W.  319,  Ann.  Cas.  1915D,  342;  May- 
berry  v.  Sivey,  18  Kan.  291;  Pigeon  v. 
Lane,  80  Conn.  237,  67  AtL  886,  11 
Ann.  Cas.  371 ;  Flood  v.  Pabst  Brewing 
Co.  158  Wis.  626,  L.R.A.1916F,  1101. 
149  N.  W.  489. 

Kerwin,  J.,  delivered  the  opinion 
of  the  court: 

The  issues  involved  up<»i  this  ap-> 
peal  are :  (1)  Whether  the  court  be- 
low erred  in  directing  a  verdict  for 
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the  defendant;  and  (2)  whether  er- 
ror was  committed  in  denying  ap- 
pellant's motion  for  a  new  trial. 

1.  The  theory  of  counsel  for  ap- 
pellant is  that  the  duty  owing  by  the 
defendant  to  the  plaintiff  upon  the 
facts  in  this  case  is  that  of  ordinary 
care,  and  that,  under  this  rule,  it 
was  the  duty  of  the  defendant  to 
render  the  premises  reasonably  safe 
for  the  visit  of  his  guests.  The  ma- 
terial jallegations  in  the  complaint 
which  are  the  basis  of  plaintiff's 
cause  of  action  are  set  out  in  the 
statement  of  facts  heretofore  set 
forth  and  need  not  be  repeated. 
Obviously  the  court  below  had  in 
mind  the  rule  of  law  that,  under  the 
facts  in  the  case,  the  relation  ex- 
isting between  the  plaintiff  and  de- 
fendant was  that  of  licensor  and  li- 
censee, and  hence  the  plaintiff  took 
the  premises  in  the  condition  in 
which  she  found  them. 

It  is  quite  obvious  from  the  argu- 
ment of  counsel  for  appellant  in 
their  brief,  as  well  as  from  some  of 
the  cases  cited,  that  they  seek  to 
bring  the  instant  case  within  the 
legal  definition  of  invitor  and  invitee, 
or  cases  of  licensor  and  licensee, 
where  a  liability  existed  because  of 
a  trap  left  on  the  premises  by  the 
licensor,  or  active  negligence  on  his 
part. 

Gorr  V.  Mittlestaedt,  96  Wis.  296, 
71  N.  W.  656,  is  a  case  where  a 
private  driveway,  12  feet  wide,  with 
well-defined  boundaries,  is  situated 
over  20  feet  from  the  cellar,  the  in- 
tervening space  being  occupied  by 
a  grass  plot  and  piles  of  stone  ex- 
tending from  the  ends  of  the  cellar 
nearly  to  the  driveway.  The  owner 
of  the  premises  is  not  liable  for  in- 
juries received  by  a  person  travel- 
ing on  the  driveway  by  invitation, 
whose  horse  became  unmanageable 
and  caused  the  carriage  to  wholly 
leave  the  driveway  and  pass  over 
the  grass  plot  to  the  cellar. 

Lehman  v.  Amsterdam  Coffee  Co. 
146  Wis.  218,  131  N.  W.  362,  is  a 
ease  where  plaintiff  was  injured  by 
falling  into  an  open  stair  in  defend- 
ant's store.  The  court  held  that 
where  the  customer  was  invited  to 
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the  very  verge  of  the  opening  for  the 
purpose  of  examining  goods  on  the 
shelves,  and  was  left  there  without 
warning,  while  her  mind  was  occu- 
pied with  this  purpose,  it  could  not 
say  as  a  matter  of  law  that  she  was 
guilty  of  contributory  negligence  in 
failing  to  see  it,  and  that  it  was  a 
question  for  the  jury. 

In  Shaw  v.  Ogden,  214  Mass.  475, 
102  N.  E.  61,  the  driver  of  a  de- 
livery wagon,  passing  by  implied 
invitation  through  a  private  drive- 
way, the  top  of  the  wagon  strikes 
the  limb  of  a  tree ;  the  owner  of  the 
driveway  is  not  liable.  Marston  v. 
Reynolds,  211  Mass.  590,  98  N.  E. 
601:  A  person  inspecting  a  house 
to  rent  fell  18  feet  off  a  dark  plat- 
form into  a  basement;  the  owner 
held  liable.  Hamilton  v.  Taylor,  195 
Mass.  68,  80  N.  E.  592:  Iceman 
carrying  ice  across  a  passageway, 
fell  into  elevator  well;  no  warning 
that  well  was  open,  implied  invita- 
tion to  enter  with  ice,  and  owner 
held  liable. 

Flood  V.  Pabst  Brewing  Co.  158 
Wis.  626,  L.R.A.1916F,  1101,  149 
N.  W.  489,  is  clearly  distinguishable, 
as  will  readily  be  seen  by  an  exam- 
ination of  the  case. 

It  will  be  seen  that  in  the  case  of 
invitor  and  invitee  there  is  some 

benefit  to  the  invi-  ive,fii«ence- 
tor  in  order  to  ren-  «n»*fe  pre»t«e» 
der  him  liable  for  ""'^**  **  *'*"^"''*- 
failure  to  exercise  ordinary  care; 
there  must  be  some  mutuality  of  in- 
terest; and  if  the  interest  be  only 
such  as  concerns  the  person  enter- 
ing, then  he  is  but  a  mere  licensee 
and  there  is  no  implied  invitation. 
But  the  legal  distinction  between  im- 
plied invitor  and  invitee  and  a  mere 
licensor  and  licensee  is  quite  well 
marked  in  the  decisions;  the  gener- 
al rule  being  that  there  is  no  liabil- 
ity on  the  part  of  the  licensor  for 
injury  sustained  by  those  coming  on 
his  premises  as  mere  licensees,  un- 
less there  is  something  on  the  prem- 
ises in  the  nature  of  a  trap,  which 
fact  proximately  caused  the  injury, 
or  the  licensor  was  guilty  of  active 
negligence.  In  Bigelow  on  Torts, 
8th  ed.  pp.  160,  161,  it  is  said:  'If 
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the  licensee  is  invited  as  a  guest  or 
friendly  visitor,  or  for  benevolence, 
he  enters  on  no  better  footing,  as 
far  as  the  present  question  is  con- 
cerned, than  if  he  were  a  bare  li- 
censee ;  he  cannot  hold  the  owner  or 
occupant  to  any  duty  of  care  or  dil- 
igence beyond  giving  notice  of  any 
danger  of  which  he  is  aware." 

There  seems  to  be  a  great  dearth 
of  authority  on  the  subject  of  the 
doctrine  of  licensor  and  licensee  as 
applied  between  host  and  guest. 
The  case  of  Southcote  v.  Stanley,  1 
Hurlst.  &  N.  247,  156  Eng.  Reprint, 
1195,  25  L,  J.  Exch.  N.  S.  839,  19 
Eng.  Rul.  Cas.  60,  38  Eng.  L.  &  Eq. 
Rep.  295,  appears  to  be  the  leading 
case  upon  the  subject,  and  has  been 
quoted  with  approval  in  other  cases. 
It  is  true  there  are  some  cases  hold- 
ing that,  if  invitation  to  enter  prem- 
ises be  actual,  it  creates  of  itself  a 
duly  to  have  the  premises  in  fit  con- 
dition for  the  purpose,  so  far  as 
might  be  by  due  care  or  diligence, 
and  such  cases  are  sometimes  re- 
garded as  limitations  or  exceptions 
to  the  general  rule,  as  in  the  English 
oase  above  cited,  where  the  licensee 
is  invited  only  as  a  guest  or  friend- 
ly visitor  or  for  benevolence.     He 

stands  on  no  better 
footing  than  the 
bare  licensee,  and  must  take  the 
premises  as  he  finds  them,  subject, 
however,  to  the  limitation  that  the 
licensor  must  not  set  a  trap  or  be 
guilty  of  active  negligence  which 
contributed  to  the  injury. 

It  is  difiicult  to  lay  down  any  gen- 
eral rule  on  the  subject  as  appli- 
cable to  all  cases.  The  facts  in  each 
case,  including  the  nature  of  the  in- 
vitation, must  be  considered.  Bige- 
low.  Torts,  8th  ed.  pp.  161,  162; 
Hupfer  V.  National  Distilling  Co. 
114  Wis.  279,  90  N.  W.  191.  The 
doctrine  is  well  stated  in  Plummer 
V.  Dill,  156  Mass.  426,  32  Am.  St. 
Rep.  463,  31  N.  E.  128,  as  follows: 
"It  is  held  in  England  that  one  who 
comes  on  an  express  invitation  to 
enjoy  hospitality  as  a  guest  must 
take  the  house  as  he  finds  it,  and 
that  his  right  to  recover  for  an  in- 
jury growing  out  of  dangers  on  the 
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premises  is  no  greater  than  that  of 
a  mere  licensee.  Southcote  v.  Stan* 
ley,  supra.  The  principle  of  the  de- 
cision seems  to  be  that  a  guest  who 
IS  receiving  the  gratuitous  favors  of 
another  has  no  such  relation  to  him 
as  to  create  a  duty  to  make  the 
place  where  hospitality  is  tendered 
safe  or  better  than  it  is.  It  is  well 
settled  there  that  to  come  under  an 
implied  invitation,  as  distinguished 
from  a  mere  license,  the  .visitor 
must  come  for  a  purpose  connected 
with  the  business  in  which  the  oc- 
cupant is  engaged,  or  which  he  per- 
mits to  be  carried  on  there.  There 
must  be  at  least  some  mutuality  of 
interest  in  the  subject  to  which  the 
visitor's  business  relates,  althou&rh 
the  particular  thing  which  is  the  ob- 
ject of  the  visit  may  not  be  for  the 
benefit  of  the  occupant.  Pollock* 
Torts,  417;  Holmes  v.  Northeastern 
R.  Co.  L.  R.  4  Exch.  254,  L.  R.  6 
Exch.  123,  40  L.  J.  Exch.  N.  S.  121, 
24  L.  T.  N.  S.  69 ;  White  v.  France, 
L.  R.  2  C.  P.  Div.  308,  46  L.  J.  C. 
P.  N.  S.  823,  25  Week.  Rep.  878; 
Burchell  v.  Hickisson,  60  L.  J.  Q.  B. 
N.  S.  101." 

The  doctrine  of  licensor  and  li- 
censee applies  also  in  the  case  where 
one  invites  another  to  ride  with  him 
in  his  conveyance,  where  the  per- 
son invited  to  ride  is  a  gratuitous 
passenger.  Patnode  v.  Foote,  153 
App.  Div.  494,  138  N.  Y.  Supp.  221 ; 
Pigeon  V.  Lane,  80  Conn.  237,  67 
Atl.  886, 11  Ann.  Cas.  371 ;  Beard  v. 
Klusmeier,  158  Ky.  153,  50  L.RA. 
(N.S.)  1100,  164  S.  W.  319,  Ann. 
Cas.  1915D,  342 ;  Mayberry  v.  Sivey^ 
18  Kan.  291.  Of  course,  in  the  class 
of  cases  last  above  mentioned,  it 
must  appear  that  the  licensor  was> 
not  guilty  of  any  wilful  act  of.  neg- 
ligence or  any  new  danger  created 
by  the  licensor.  As  stated  in  other 
cases,  where  the  relation  of  licensor 
and  licensee  exists,  the  licensee  can 
only  recover  for  setting  a  trap  or 
for  active  negligence. 

The  court  is  of  opinion  that,  in 
the  instant  case,  the  relation  of  li« 
censor  and  licensee,  under  the  alle- 
gations of  the  complaint,  existed 
under  the  general  rule  that,  where 
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a  guest  ifl  invited  to  come  into  the 
premises  of  the  host  for  social  or 
benevolent  purposes  only,  the  rela- 
tion thus  created  is  one  of  licensor 
and  licensee,  and  the  rule  of  ordi- 
nary care  does  not  apply. 

The  question  then  arises  in  this 
case,  under  the  allegations  of  the 
complaint,  whether,  if  it  were  estab- 
lished that  it  was  the  custom  in  the 
vicinity  of  Racine  to  have  oriental 
rugs  fastened,  and  the  defendant 
knew  this,  and  failed  to  notify  the 
plaintiff,  and  plaintiff  was  ignorant 
of  the  fact,  there  could  be  a  recov- 
ery. This  proposition  is  not  neces- 
sary to  decide,  in  the  view  we  take 
of  the  present  case,  because  there 
was  no  sufficient  evidence  of  a  gen- 
eral custom.  The  only  witness  of- 
fered to  testify  to  a  custom  in  Racine 
stated  that  he  was  not  personally 
familiar  with  the  laying  of  rugs  in 
chat  city.  Therefore  his  testimony 
was  properly  excluded.    , 

No  other  evidence  on  that  subject 
was  offered ;  hence  there  is  no  basis 
for  the  claim  in  the  complaint  that 
defendant  was  negligent  in  the  re- 
spect mentioned,  namely,  failing  to 
notify  plaintiff  that  the  rugs  were 
not  fastened.  It  follows,  therefore, 
that  the  purely  social  relationship 
in  the  case  at  bar  raised  no  duty  on 

the  part  of  the  host 
M^U-Habiiuy!^    to  excrciso  care  or 

make  the  premises 
more  safe,  and  that  the  relationship 
of  host  and  guest  under  the  circum- 
stances was  equivalent  to  the  legal 
relationship  of  licensor  and  licensee, 
and  not  equivalent  to  th6  legal  re- 
lationship of  invitor  and  invitee. 

2.  Appellant  also  complains  that 
the  court  erred  in  ruling  out  certain 


testimony  which  was  offered  for  the 
purpose  of  proving  that  a  custom 
existed  in  and  about  Racine  to  fas- 
ten rugs,  and  that  this  error  entitled 
appellant  to  a  new  trial.  Appellant 
was  permitted  to  show,  after  Mc- 
Cray  had  testified  that  he  was  ac- 
quainted with  the  putting  down  of 
rugs  in  Milwaukee  and  Racine  in  a 
general  way,  how  rugs  are  fastened, 
and  referred  to  several  methods  of 
fastening  small  rugs.  But,  notwith- 
standing that  the  witness  testified 
that  he  was  familiar  with  the  man- 
ner of  fastening  of  rugs  in  Racine 
and  Milwaukee,  he  also  testified: 
'1  am  not  personally  familiar  with 
the  laying  of  oriental  rugs  in  the 
ci^  of  Racine.    •    .    ." 

Counsel  for  appellant  complains 
because  the  court  sustained  an  ob- 
jection to  the  question  as  to  the  usu- 
al and  customary  method  in  the  city 
of  Racine  of  laying  oriental  rugs  of 
the  character  and  size  in  question 
upon  highly  polished  and  waxed 
hardwood  floors*  Objections  to  this 
and  some  other  questions  of  a  sim- 
ilar nature  were  sustained.  The 
witness  had  previously  testified  to 
the  different  methods  of  fastening 

such   rugs,  but   fur-   witii*.iH-expert 

ther  testified  that  -method  of 
he  was  not  familiar  '*^*"»  "**•' 
with  the  laying  of  oriental  rugs  in 
the  city  of  Racine.  If  the  witness 
was  not  personally  familiar  with 
the  manner  of  laying  rugs  in  Racine, 
then  he  was  incompetent  to  answer 
the  question,  and  hence  the  ruling 
m  that  regard  was  correct. 

We  are  satisfied  that  no  prejudi- 
cial error  was  committed  by  the 
court  below,  and  that  the  judgment 
is  right,  and  should  be  affirmed. 


ANNOTATION. 
Liability  for  injury  to  guest  in  home. 


There  seems  to  be,  as  stated  in  the 
reported  case  (Greenfield  v.  Miller, 
ante,  982),  a  great  dearth  of  author- 
ity on  this  subject,  the  only  other  case 
being  the  old  English  case,  Southcote 
V.  Stanley  (1856)  1  Hurlst.  A  N.  247, 


156  Eng.  Reprint,  1195^  26  L.  J.  Exclu 
N.  S.  839, 19  Eng.  RuL  Gas.  60, 38  Eng. 
L.  &  Eq.  Rep.  295. 

It  is  held  in  the  reported  case 
(Greenfield  ▼.  Miller),  that  the  re«; 
lation  between  host  and  guest  is  not 
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that  of  invitor  and  invitee,  but  that 
of  licensor  and  licensee;  and  that  the 
general  rule  is  that  there  is  no  liabil- 
ity on  the  part  of  the  owner  for  injury 
sustained  by  one  coming  on  his  prem- 
ises as  a  mere  licensee,  unless  there  is 
something  on  the  premises  in  the  na- 
ture of  a  trap,  which  fact  proximately 
caused  the  injury,  or  the  licensor  was 
guilty  of  active  negligence. 

In  Southcote  v.  Stanley  (Eng.)  su- 
pra, the  court  held  that  no  cause  of 
action  was  stated  in  a  declaration 
which  alleged  that  the  defendant  was 
possessed  of  an  hotel,  into  which  he 
had  invited  the  plaintiff  to  come  as  a 
visitor,  and  in  which  there  was  a  glass 
door,  which  it  was  necessary  for  the 
plaintiff  to  open  for  the  purpose  of 
leaving  the  hotel,  and  which  the  plain- 
tiff, by  the  permission  of  the  defend- 
ant, and  with  his  knowledge,  and  with- 
out any  warning  from  him,  lawfully 
opened  for  such  purpose,  as  a  door 
which  was  in  a  proper  condition  to  be 
opened,  and  that  nevertheless,  by  and 
through  the  mere  carelessness,  negli- 
gence, and  fault  of  the  defendant,  the 
door  was  left  in  an  insecure  and  dan- 
gerous condition  and  unfit  to  be 
ox>ened,  and  by  reason  of  such  door 
being  in  such  insecure  and  dangerous 
condition,  and  of  the  carelesness,  neg- 
ligence, default,  and  improper  conduct 
of  the  defendant,  a  large  piece  of  glass 
fell  from  the  door  and  injured  the 
plaintiff.  In  the  opinion  of  one  of  the 
judges  the  same  principle  applied  that 
applies  as  between  master  and  serv- 
ant; viz.,  the  assumption  of  the  risks 
of  the  condition  of  the  premises ;  this 
judge  saying:  "We  are  all  of  opinion 
that  the  declaration  cannot  be  support- 
ed, and  that  the  defendant  is  entitled 
to  judgment.  I  do  not  think  it  neces- 
sary to  point  out  the  reasons  by  which 
I  have  come  to  that  conclusion,  be- 
cause it  follows  from  the  decision  of 
this  court  (Priestly  v.  Fowler  (1837) 
3  Mees.  &  W.  1, 150  Eng.  Reprint,  1030, 
Murph.  &  H.  305,  7  L.  J.  Exch.  N.  S. 
42,  1  Jttr.  N.  S.  987,  19  Eng.  Rul.  Gas. 
102),  that  the  mere  relation  of  master 
and  servant  does  not  create  any  im- 
plied duty  on  the  part  of  the  master 
to  take  more  care  of  the  servant  than 
he  may  reasonably  be  expected  to  do 


of  himself.  That  decision  has  been 
followed  by  several  cases,  and  is  sow 
established  law;  though,  I  believe,  the 
principle  was  not  recognized  until 
recent  times.  The  reason  for  the  rule 
is,  that  the  servant  undertakes  to  run 
all  the  ordinary  risks  of  service,  in- 
cluding those  arising  from  the  negli- 
gence of  his  fellow  servants.  The 
rule  applies  to  all  the  members  of  a 
domestic  establishment,  so  that  the 
master  is  not,  in  general,  liable  to  a 
servant  for  injury  resulting  from  the 
negligence  of  a  fellow  servant;  neither 
can  one  servant  maintain  an  action 
against  another  for  negligence  whilst 
engaged  in  their  common  employment 
The  same  principle  applies  to  the  case 
of  a  visitor  at  a  house;  whilst  he  re- 
mains there  he  is  in  the  same  position 
as  any  other  member  of  the  establish- 
ment, so  far  as  regards  the  negligence 
of  the  master  or  his  servants,  and  he 
must  take  his  chance  with  the  rest*^ 
Another  of  the  judges  seemed  to  place 
this  decision  upon  the  ground  of  the 
absence  of  a  trap  or  of  active  negli- 
gence, saying:  *'l  agree  with  Mr. 
Gray  to  this  extent,  that  where  a  per- 
son is  in  the  house  of  another,  either 
on  business  or  for  any  other  purpose, 
he  has  a  right  to  expect  that  the  own- 
er of  the  house  will  take  reasonable 
care  to  protect  him  from  injury;  for 
instance,  that  he  will  not  allow  a  trap- 
door to  be  open,  through  which  the 
visitor  may  fall.  But  in  this  case  my 
difikulty  is  to  see  that  the  declaration 
charges  any  act  of  commission.  If  a 
person  asked  another  to  walk  in  hia 
garden,  in  which  he  had  placed  spring 
guns  or  mantraps,  and  the  latter,  not 
being  aware  of  it,  was  thereby  injured, 
that  would  be  an  act  of  commission. 
But  if  a  person  asked  a  visitor  to  sleep 
at  his  house,  and  the  former  omitted 
to  see  that  the  sheets  were  properly 
aired,  whereby  the  visitor  caught  cold^ 
he  could  maintain  no  action,  for  there 
was  no  act  of  commission,  but  simply 
an  act  of  omission.  This  declaration 
merely  alleges  that  'by  and  through 
the  mere  carelessness,  negligence,  de- 
fault, and  improper  conduct  of  the  de- 
fendant,'  the  glass  fell  from  the  door. 
That  means  a  want  of  care» — a  default 
in  not  doing  soqiethiiig.    The  words 
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are  all  negatives,  and  under  these  cir« 
cumstances  the  action  is  not  maintain- 
able. I  doubted  whether  the  words 
'carelessness,  negligence,  and  improp- 
er conduct,'  etc.,  might  not  mean  some- 
thing equivalent  to  actual  commission ; 
but,  on  the  best  consideration  which  I 
can  give  the  subject,  it  appears  to  me 
that  they  do  not  mean  that,  but  mere- 
ly point  to  a  negative.  If  I  miscon- 
strue the  declaration,  it  is  the  fault  of 
those  who  so  framed  it.'* 

In  Beard  y.  Klusmeier  (1914)  168 
Ky.  163,  50  L.R.A.(N.S.)  1100,  164  S. 
W.  319,  Ann.  Cas.  1915D,  342,  a  case 
of  injuries  to  one  invited  to  ride  as  a 
guest  in  another's  automobile,  by  rea- 
son of  the  driver's  negligence,  it  was 
stated,  in  comparing  the  case  to  that 
of  one  who  is  invited  upon  the  prem- 
ises of  another,  that  while,  a  guest 
must  take  the  premises  as  he  finds 
them,  with  any  risk  owing  to  their  dis- 
repair, nevertheless  the  host  is  bound 
to  warn  his  guest  of  any  concealed 
danger  upon  the  premises,  known  to 
the  host. 

The  three  following  cases  for  in- 
juries to  visitors  at  industrial  plants, 
while  not  strictly  in  point,  are  decided 
upon  the  same  principles  as  the  fore- 
going cases,  and  may  be  of  service  in 
this  connection:  In  Weaver  v.  Car- 
negie Steel  Co.  (1909)  223  Pa.  238,  21 
L.R.A.(N.S.)  466,  72  Atl.  552,  it  was 
held  that  a  visitor  to  a  steel  plant,  who 
is  furnished  with  a  guide,  who  takes 
him  along  a  path  which  is  ample  to 
permit  him  to  pass  in  safety,  assumes 
the  risk  of  injury  from  wandering  out- 
side the  path,  and  falling  through  an 
opening  which  is  in  no  sense  a  con- 
cealed trap,  but  part  of  the  apparatus 


provided  for  the  convenient  and  prop- 
er operation  of  the  plant.  The  court 
said  that  visitors  who  go  to  a  steel 
mill  to  gratify  their  curiosity  in  see- 
ing the  process  of  manufacture,  must 
take  the  premises  as  they  find  them; 
that,  as  licensees  and  guests,  they  as- 
sume the  ordinary  risks  of  getting 
hurt  while  upon  the  premises  of  the 
licensor  or  host,  but  that  they  do  not 
assume  extraordinary  risks,  such  as 
would  arise  from  anything  in  the*  na- 
ture of  a  c^oncealed  trap. 

And  in  Benson  v.  Baltimore  Traction 
Co.  (1893)  77  Md.  535,  20  L.R.A.  714, 
39  Am.  St.  Rep.  436,  26  Atl.  973,  it  was 
held  that  one  of  a  class  of  students 
to  whom  permission  is  given,  upon 
request,  to  inspect  a  power  house,  can- 
not recover  for  injuries  received  while 
making  the  inspection  of  the  prem- 
ises, by  falling  into  an  uncovered  vat 
of  boiling  water  which  was  a  part  of 
the  useful  appliances  connected  with 
the  premises  for  which  the  power 
house  was  constructed,  and  was  in  no 
proper  sense  a  mantrap.  . 

And  the  same  holding  was  made  in 
the  similar  case  of  Roe  v.  St.  Louis  In- 
dependent Packing  Co.  (1920)  —  Mo. 
App.  — ,  217  S.  W.  335,  where  one  of  a 
class  of  students  likewise  fell  into  a 
vat  of  hot  water  in  a  packing  plant. 
It  was  held  in  this  case  that  the  one 
injured  was  a  bare  licensee,  and  not 
an  invitee,  and  enjoyed  his  license 
with  its  concomitant  perils,  and  sub- 
ject to  the  risk  of  pitfalls  or  other 
obstructions,  incident  thereto,  the 
owner  being  liable  only  for  concealed 
traps,  or  wilful  force,  or  wanton,  in- 
tentional, or  reckless  action  on  the 
part  of  the  employees.  6.  V.  L 


STATE  BANK  OF  CHICAGO 

v. 

MID-CITY  TRUST  &  SAVINGS  BANK,  Plff.  in  Certiorari. 

IWnoia  Supreme  Court -^  Deeemher  91  f  1920, 
(295  lU.  599,  129  N.  E.  498.) 

Checks  —  acceptance  without  knowledge  of  drawer  or  payee. 

1.  An  acceptance  stamped  on  the  face  of  a  check  without  the  knowledge 
of  either  drawer  or  payee  is  of  no  effect  to  release  the  liability  of  prior 
parties  thereon. 

[See  note  on  this  question  beginmng  on  page  992.] 
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—  0fif€)ct  of  certificalioH. 

2.  When  the  holder  of  a  check  pro- 
cures it  to  be  accepted  or  certified,  the 
drawer  and  all  indorsers  are  dis- 
charged from  liability  thereon. 

[See  5  R.  C.  L.  524,  625.] 

—  payment  as  acceptance, 

8.  Payment  of  a  check  on  a  forged 
indorsement  by  the  bank  on  which  it 
is    drawn,    stamping   it   "paid,''    and 


charging  it  to  the  account  of  the  draw- 
er, do  not,  under  the  Negotiable  In- 
struments Act,  constitute  an  accept- 
ance of  the  check  which  will  render 
the  bank  liable  to  the  true  owner. 

— >  liability  to  holder. 

4.  A  bank  is  not,  in  tbe  absence  of 
acceptance  of  a  check,  liable  thereon 
to  the  holder. 

[See  5  R.  G.  L.  681.] 


QSRTIORABI  to  the  Appellate  Court,  First  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court  for  Cook  County  (Johnston,  J.) 
in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  of  a  check. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gustav  E.  Beerly  and  Ellis     paid  through  the  clearing  house  by 


S.  Chesbrough  for  plaintiff  in  certio- 
rari. 

Messrs.  T.  F.  Monahan  and  George 
£•  Fink  for  defendant  in  certiorari* 

Dunn,  J.,  delivered  the  opinion  of 
the  court: 

The  appellate  court  having  af- 
firmed a  judgment  of  the  circuit 
court  of  Cook  county  for  $2,276.30 
recovered  by  the  State  Bank  of  Chi- 
cago against  the  Mid-City  Trust  & 
Savings  Bank,  a  writ  of  certiorari 
was  awarded  upon  the  petition  of 
the  latter  bank  to  review  the  record. 

Samuel  J.  Lumbard,  a  lawyer,  who 
Was  a  depositor  in  the  State  Bank 
of  Chicago,  drew  a  check  on  August 
10,  1916,  for  $2,060,  payable  to 
James  Glen,  who  had  been  his  client 
for  several  years,  and  who  lived  at 
4027  Gladys  avenue.  The  check  was 
presented  by  somebody,  neither  the 
maker  nor  the  payee,  to  the  State 
Bank,  and  was  stamped: 

"Accepted  for  $2,060,  August  12, 
1916,  payable  through  Chicago 
Clearing  House,  when  properly  in- 
dorsed." 

This  acceptance  waa  signed  by 
the  paying  teller  of  the  State  Bank. 
The  check  was  deposited  in  the  Mid- 
City  Trust  &  Savings  Bank  by- 
James  Glen,  who  was  a  depositor  in 
that  bank  and  lived  at  2214  West 
Van  Buren  street,  and  who  indorsed 
the  check.  He  was  a  son  of  James 
Glen,  this  payee.  The  Mid-City 
Trust  &  Savings  Bank  indorsed  the 
check  to  the  First  National  Bank  of 
Chicago,  and  on  August  15  it  was 


the  State  Bank,  which  charged  it  to 
Lumbard's  account.  Lumbard  re- 
ceived the  canceled  check  from  the 
bank  on  September  3  or  4,  together 
with  his  August  statement,,  and  on 
September  9  Edward  Glen,  a  son  of 
his  client,  came  to  his  office  and  in- 
quired if  the  money  represented  by 
the  check  had  been  paid  to  Lumbard. 
Lumbard  said  it  had  been  paid  and 
that  he  had  sent  a  check  to  Ed- 
ward's father.  The  check  was 
shown  to  Edward,  who  said  that  the 
indorsement  was  not  his  father's 
signature.  Lumbard  immediately 
took  the  check  to  the  State  Bank  and 
told  the  cashier  that  the  indorse- 
ment was  not  that  ot  the  payee. 
The  cashier  telephoned  the  Mid-City 
Trust  &  Savings  Bank,  and  notified 
it  that  the  State  Bank  claimed  the 
indorsement  was  a  forgery  and  ex- 
pected the  Mid-City  Trust  &  Sav- 
ings Bank  to  make  it  good.  This 
was  about  12  o'clock  on  Saturday,  a^ 
which  hour  the  bank  closed.  On 
Monday,  September  11,  in  accord- 
ance with  the  customary  procedure 
in  such  cases,  an  affidavit  of  James 
Glen,  the  payee  of  the  check,  va^ 
made,  stating  that  the  indorsement 
was  not  his  signature,  and  was  not 
authorized  by  him,  but  was  a  f^^ 
gery,  and  that  he  had  not  received 
all  or  any  of  the  money  stated  in  the 
check.  The  affidavit,  with  the  checK 
attached,  was  delivered  to  the  Mjo* 
City  Trust  &  Savings  Bank,  ^hicn 
on  September  23  returned  the  same 
to  the  State  Bank,  refusing  to  reim- 
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burse  it»  but  agreeinsr  ta  make  de- 
fense if  any  action  was  brought 
agrainst  the  State  Bank  by  the  maker 
of  the  check.  Thereupon  tiie  State 
Bank  brought  an  action  of  assump- 
sit against  the  Mid-City  Trust  & 
Savings  Bank  and  recovered  the 
judgment  in  question. 

The  declaration  consisted  of  two 
counts,  in  each  of  which  it  was  al- 
leg^ed  that  the  plaintiff  on  August 
12,  1916,  accepted  the  check  and 
thereby  became  liable  to  pay  to  the 
legral  owner  the  amount  of  the  check. 
On  the  trial  Lumbard  testified  that 
after  writing  the  check  he  handed  it 
to  one  of  his  stenographers  and  told 
her  to  send  it  to  James  Glen,  and 
that  was  the  last  he  saw  of  it  until  it 
came  back  through  the  bank;  that 
the  stenographer  had  written  sev- 
eral letters  beforo  to  James  Glen, 
and  he  did  not  tell  her  the  address. 
»The  defendant  offered  to  prove  that 
Liumbard  inclosed  the  check  on 
August  10  in  a  letter  addressed  to 
James  Glen,  and  mailed  it  to  James 
Glen  at  2214  West  Van  Buren  street, 
where  James  Glen,  the  son  of  the 
payee,  resided,  and  that  James  Glen, 
the  son,  deposited  the  check  on 
August  12  with  the  Mid-City  Trust 
&  Savings  Bank;  but  the  court  re- 
fused to  admit  the  evidence,  on  the 
ground  that  Lumbard's  negligence 
could  hot  be  charged  against  the 
State  Bank.  A  motion  by  the  de- 
fendant to  instruct  the  jury  to  re- 
turn a  verdict  in  its  favor  was 
denied.  The  contention  of  the  plain- 
tiff in  error  is  that  the  court  erred 
in  refusing  to  admit  the  offered  evi- 
dence and  in  denying  the  motion  to 
direct  the  verdict. 

On  the  question  of  directing  the 
Verdict  the  plaintiff  in  error  con- 
tends that  the  evidence  does  not 
show  an  acceptance  of  the  check 
which  created  a  liability  of  the  de- 
fendant in  error  to  the  payee. 
"Though  the  acceptance  was  in  writ- 
ing:, it  was  not  requested  by  or 
known  to  the  payee.  The  check 
never  was  delivered  to  the  payee  or 
came  into  his  possession.  He  never 
tsa'W  it  or  knew  of  it  until  it  had  been 
presented,   paid,   canceled  and 
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turned  to  the  maker.  Though  his 
name  was  used,  he  was  a  stranger 
to  the  whole  transaction,  and  nei- 
ther acquired  any  right  nor  incurred 
any  liability  by  rea- 
son of  it.  When  the 
holder  of  a  check 
procures  it  to  be  accepted  or  certi- 
fiedi  the  drawer  and  all  indorsers 
are  discharged  from  liability  there- 
on. Negotiable  Instruments  Act,  § 
187  (Hurd's  Rev.  Stat.  1919,  chap. 
98,  §  205).  The  act  in  this  respect 
merely  declares  the  law  as  it  pre- 
viously was.  Metropolitan  Nat. 
Bank  v.  Jones,  137  111.  634, 12  L.R.A. 
492,  31  Am.  St.  Rep.  403,  27  N.  E. 
633.  The  parties  to  a  check  are  the 
drawer,  the  payee,  and  the  drawee, 
and  the  liability  of  each  is  fixed  by 
law.  The  acceptance  or  certification 
of  a  check  by  the  drawee  after  it  is 
issued  changes  the  rights  of  the  par- 
ties by  roleasing  the  drawer;  the 
drawee  becoming  alone  liable  for  the 
payment.  Therefore  an  acceptance 
stamped  on  the  face  ^^^^ 
of  a  cheeky  as  in  ^thont^kmowi. 
this  case,  without 
the  consent  or  the 
knowledge  of  the  drawer  or  the 
payee,  was  of  no  eflfect.  A  drawee 
cannot  change  the  contract  of  the 
other  parties  to  a  check,  or  affect 
their  liabilities  on  the  instriunent, 
without  their  consent  or  knowledge. 
The  purported  acceptance  did  not 
change  the  rolations  of  the  parties 
to  the  check,  or  make  the  defendant 
in  error  liable  to  James  Glen. 
Whatever  questions  of  estoppel  may 
arise  in  case  of  possible  circum- 
stances which  do  not  exist  need  not 
be  considered.  It  is  sufiicient  that 
the  rights  of  the  parties  to  this 
check  wero  not  affected  by  the 
stamping  of  the  acceptance  upon  its 
face. 

The  defendant  in  error  contends 
that  the  pa3mient  of  the  check  shows 
acceptance  by  the  bank,  urging  that 
there  can  be  no  moro  definite  act  by 
the  bank  upon  which  a  check  has 
been  drawn,  showing  acceptance, 
than  the  payment  of  the  check.  Sec^ 
tion  184  of  the  Negotiable  Instru- 
ments Act  (§  202)  provides  that  the 
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provisions  of  the  act  applicable  to 
biUs  of  exchange  apply  to  a  check, 
and  §  131  (§  149),  that  the  accept- 
ance of  a  bill  must  be  in  writing 
signed  by  the  drawee.  Payment  is 
the  final  act  which  extinguishes  a 
bill.  Acceptance  is  a  promise  to  pay 
in  the  future  and  continues  the  life 
of  the  bill.  It  was  held  that  pay- 
ment of  a  check  upon  a  forged  in- 
dorsement did  not  operate  as  an 
acceptance  in  favor  of  the  true  own- 
er in  First  Nat.  Bank  v.  Whitman, 
94  U.  S.  343,  24  L.  ed.  229.  The 
contrary  was  held  in  Pickle  v.  Muse 
(Pickle  v.  People's  Nat.  Bank)  88 
Tenn.  380,  7  L.R.A.  93,  17  Am.  St. 
Rep.  900, 12  S.  W.  919,  and  Seventh 
Nat.  Bank  v.  Cook,  73  Pa.  483,  13 
Am.  Rep.  751,  at  a  time  when  the 
Negotiable  Instruments  Act  was  not 
in  force  in  those  states.  The  opin- 
ion of  the  Supreme  Court  of  the 
United  States  seems  more  logical, 
and  the  provisions  of  the  Negotiable 
Instruments  Act  now  require  an  ac- 
ceptance to  be  in  writing.  Under 
this  statute  the  pasonent  of  a  check 
on  a  forged  indorsement,  stamping 
it  "paid,"  and  charging  it  to  the 
account  of  the  drawer,  do  not  con- 
stitute an  accept- 
ance of  the  check  or 
create  a  liability  of 
the  bank  to  the  true  holder  or  the 
payee.  Elyria  Sav.  &  Bkg.  Co.  v. 
Walker  Bin  Co.  92  Ohio  St.  406, 
L.R.A.1916D,  433,  111  N.  E.  147, 
Ann.  Cas.  1917D,  1055;  Baltimore 
&  O.  R.  Co.  V.  First  Nat.  Bank,  102 
Va.  753,  47  S.  E.  837. 


— paymeiit  mm 
acceptance. 


The  acceptance  of  the  check  was 
an  essential  element  of  the  cause  of 
action  stated  in  the  declaration.  If 
all  the  allegations  in  regard  to  the 
acceptance  of  the  check  were  strick- 
en from  the  declaration,  it  would 
still  state  a  cause  of 
action  against  the  riVj^S**^  *• 
defendant,  for  it 
would  show  a  liability  of  the  defend- 
ant in  error  to  the  maker  of  the 
check;  but  it  would  be  a  different 
and  inconsistent  cause  of  action, 
based  upon  a  different  state  of  facts 
and  a  different  liability  and  subject 
to  different  defenses.  The  defend- 
ant in  error  could  not  be  liable  to 
both  the  maker  and  the  payee  of  the 
check.  If  the  acceptance  of  the 
check  had  been  made  at  the  request 
of  the  payee,  it  would  have  made 
the  bank  liable  to  the  payee.  Since 
it  was  not  made  at  the  request  of 
the  payee,  it  was  of  no  eff^  as  to 
him,  and  the  liability  of  the  bank  to 
the  drawer  was  not  affected  by  it. 
The  legal  effect  of  the  declaration 
was  to  deny  the  liability  to  Lum- 
bard,  the  dnwer,  and  aver  a  liabili- 
ty to  James  Glen,  the  payee.  Since 
there  was  no  proof  of  such  liability, 
the  court  should  have  sustained  the 
motion  to  direct  a  verdict  for  de- 
fendant. 

The  judgments  of  the  Appellate 
Court  and  the  Circuit  Court  will  be 
reversed,  and  the  cause  will  be  re- 
manded to  the  Circuit  Court  for  a 
new  trial. 

Petition  for  rehearing  denied  Feb- 
ruary 2, 1921. 


ANNOTATION. 


Effect  of  certificaftioii  of  check  upon  presentment  by  one  otfier  than  die  o 

or  drawer. 


An  extensive  search  has  failed  to 
disclose  any  cases  other  than  the  re- 
ported case  (State  Bank  v.  Mro-CiTY 
Trust  &  Sav.  Bank,  ante,  989)  deal- 
ing with  th^  presentment  for  certifi- 
cation of  a  check  by  one  other  than 
the  owner  or  the  drawer.  The  follow- 
ing cases  are  of  interest  in  this  con- 
nection, although  not  directly  in  point : 


A  bank  which  certified  a  check  for 
the  person  to  whom  it  was  given,  un- 
der an  assumed  name,  was  held  liable 
to  a  bona  fide  holder  thereof  in  Merid- 
ian Nat.  Bank  v.  First  Nat.  Bank 
(1893)  7  Ind.  App.  322,  52  Am.  St 
Rep.  460,  33  N.  E.  247,  34  N.  £.  608. 

In  Merchants'  Loan  &  T.  Co.  v.  Bank 
of  the  Metropolis  (1877)  7  Daly  (N, 
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Y.)  IS7,  a  bank  was  held  liable  to  a 
bona  fide  holder  upon  the  certification 
of  a  check  for  tho  person  to  whom  it 
was  delivered,  but  who  had  given  an 
assumed  name  to  the  drawer.  The 
court  said :  "It  is  not  strictly  the  case 
of  a  check  drawn  payable  to  a  ficti« 
tious  person,  as  Steinway  [the  draw- 
er] believed  the  person  to  whom  he 
gave  the  check  to  be  F.  W.  Frothing- 
ham,  and  the  one  to  whose  order  he 
made  it  payable.  If  T.  W.  Frothing- 
ham'  was,  as  it  may  have  been,  a  fic- 
titious name,  the  plaintiffs,  as  innocent 
holders  of  the  check,  would  be  entitled 
to  recover." 

In  Meuer  v.  Phoenix  Nat.  Bank 
(1904)  94  App.  Div.  331,  88  N.  Y.  Supp. 
83,  afiirmed  without  opinion  in  (1905) 
183  N.  Y.  511,  76  N.  E.  1100,  a  case 
involving  a  certification  by  a  bank  for 
one  to  whom  the  check  had  been  trans- 
ferred without  indorsement,  the  court 
says:  "Nor  can  it  be  that  the  fact 
that  the  bank  did  not  inquire  who  was 
the  owner  of  the  check  when  it  cer- 


tified it,  or  with  whom  it  was  making 
a  contract  to  pay  the  check,  can  affect 
the  legal  lii^bilily  of  the  bank  to  the 
person  with  whom  the  contract  was 
made." 

But  in  Lipten  v.  Columbia  Trust  Co. 
(1920)  194  App.  Div.  384,  185  N.  Y. 
Supp.  198,  where  the  bank,  in  return- 
ing a  check  for  want  of  an  indorse- 
ment by  the  payee,  certified  it  in  ac- 
cordance with  a  rule  of  the  clearing 
house  requiring  that  all  checks  re- 
turned through  the  clearing  house  for 
indorsement  or  informality,  if  for  a 
greater  amount  than  $500,  should  be 
certified  by  the  drawee  before  they  are 
returned,  it  was  held  not  liable  to  the 
holder  of  the  check,  who  held  without 
indorsement,  but  this  was  on  the  the- 
ory that  the  certification  should  be 
deemed  conditional  upon  ito  presenta- 
tion properly  indorsed. 

Both  the  Meuer  and  the  lipten 
Cases  were  decided  under  the  Nego- 
tiable Instruments  Law.  ^    W.  A«  £. 


EMMA  SNEIDER,  Admrx.,  etc.,  of  George  C.  Sneider,  Deceased,  Respt, 

V. 

BANK  OF  ITALY,  Appt 

CdUfamia  Supreme  Court  (In  Bane) ^December  80,  1920. 

(—  Cal.  — .  194  Pac.  1021.) 

Check  —  payment  —  clearing  house  transaction. 

1.  The  debiting  and  crediting  of  a  check  in  the  clearing  house  to  the 
accounts  of  drawee  and  holder  respectively  does  nqt  of  itself  constitute 
payment  of  the  check. 

[See  note  on  this  question  beginning  on  page  998.] 


Bank  —  death  of  depositor  —  effect 

on  check. 

2.  Receipt  of  knowledge  of  the  death 
of  a  depositor  terminates  the  author- 
ity of  a  bank  to  pay  his  checks. 

[See  6  R.  C.  L.  629.] 

—  refusal  of  check  —  wrong  reason 
—  effect 

3.  The  effect  of  the  refusal  of  a 
hank  to  accept  a  check  coming  to  it 
through  the  clearing  house  is  not  im- 
paired by  the  fact  that  it  gives  a 
wrong  reason  for  its  action. 

■>. —  effect  of  rules  of  clearing  house. 

4.  The  rules  of  a  clearing  house,  as 

12  A.L.R.— 63. 


such,  do  not  govern  the  rights  of  a 
drawer  or  payee  of  a  check  who  are 
not  members  of  the  clearing  house  and 
do  not  contract  with  express  reference 
to  such  rules. 

[See  8  R.  G.  L.  655.] 

—  IN:i>mise  to  pay  check  —  effect. 

5.  A  mere  telephone  direction  by  the 
drawee  of  a  rejected  check  to  the 
holder  to  return  it  by  messenger, 
which  is  subsequently  changed  to  a 
direction  to  return  through  clearing 
house,  does  not  constitute  payment  so 
as  to  prevent  its  rejection  in  case  no* 
tice  of  the  drawer's  death  reaches  the 
drawee  before  the  check  does. 
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Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  (Deasy,  J.)  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  balance  alleged  to  be  due  on  account  of 
money  deposited  by  plaintiff's  intestate  with  the  defendant  bank.  Affirmed^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  McEannay  &  Hunt  for  ap-     was  the  real  reason  for  the  rejection. 


pellant. 

Messrs.  turn  Suden  &  turn  Suden  for 

respondent. 

Lennon,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff^  the  administratrix  of 
the  estate  of  George  C.  Sneider,  de- 
ceased, is  suing  to  recover  the  sum 
of  $838.35,  claimed  to  be  the  balance 
due  on  account  of  moneys  deposited 
with  defendant,  the  Bank  of  Italy, 
by  said  George  C.  Sneider  during  his 
lifetime.  The  present  litigation  is 
the  outgrowth  of  a  dispute  over  the 
payment  of  two  checks  for  $600 
each,  drawn  by  George  Sneider 
against  his  account  witii  said  de- 
fendant bank.  These  two  checks, 
which  were  drawn  on  March  13, 
1918,  were  indorsed  by  the  payee 
and  delivered  to  the  Wells  Fargo 
Nevada  National  Bank  on  March  14, 
1918,  and  on  the  same  day  were  sent 
to  the  clearing  house  by  the  last- 
named  bank.  At  the  clearing  house 
the  checks  were  delivered  to  the 
clearing  house  representative  of  the 
Bank  of  Italy,  and,  in  turn,  for  the 
purpose  of  clearing  the  accounts  be- 
tween the  two  banks,  the  Bank  of 
Italy  gave  money  or  credit  to  the 
Wells  Fargo  Nevada  National  Bank 
to  cover  the  amount  represented  by 
.the  Sneider  checks.  When  the 
checks  reached  the  Bank  of  Italy, 
they  were  rejected  by  that  bank, 
which  sent  them  back  to  the  Wells 
Fargo  Bank  by  messenger  on  the 
afternoon  of  March  14,  1918.  A 
slip  was  attached  to  the  checks,  stat- 
ing that  the  reason  for  the  rejection 
was  the  fact  that  they  were  not 
drawn  upon  the  Bank  of  Italy.  This 
statement  was  a  self-evident  error; 
there  was,  however,  some  evidence 
tending  to  show  that,  when  the 
checks  reached  the  Bank  of  Italy, 
there  were  not  sufficient  funds  in 
Sneider's  account  to  cover  them,  by 
reason  of  overdrafts,  and  that  this 


The  Wells  Fargo  Bank,  upon  receiv- 
ing the  rejected  checks,  issued  its 
own  check  to  the  Bank  of  Italy  for 
$1,200  in  order  to  return  the  sum  re- 
ceived on  account  of  the  two  checks 
in  the  clearing  house  transaction 
that  morning.  This  check  was  sub- 
sequently cashed  by  the  Bank  of 
Italy. 

Later  in  the  afternoon  of  March 
14,  1918,  after  the  Wells  Fargo 
Bank's  teller  had  issued  the  refund- 
ing check  and  the  Inessenger  of  the 
Bank  of  Italy  had  departed  with  it,, 
it  was  discovered  that  the  reason  as- 
signed for  the  rejection  of  the  checks 
in  question  was  obviously  erroneous^ 
One  of  the  clerks  of  the  Wells  Fargo 
Bank  telephoned  to  the  Bank  of 
Italy  and  talked  with  "someone,"  it 
does  not  appear  whom,  about  the 
matter.  The  last-mentioned  person 
directed  that  the  checks  be  returned 
to  the  Bank  of  Italy  by  the  messen- 
ger, but,  upon  being  informed  that 
the  messenger  had  left,  told  the 
clerk  of  the  Wells  Fargo  Bank  to 
put  them  through  the  clearing  house 
again.  Accordingly,  the  Wells 
Fargo  Bank  sent  these  checks  to  the 
clearing  house  on  the  morning  of 
March  15.  When  they  again 
reached  the  Bank  of  Italy,  the  latter 
again  rejected  them,  this  time  on 
th^  ground  that  Sneider,  the  drawer 
of  the  checks,  had  died  that  morn- 
ing. A  second  reclamation  was 
made  against  the  Wells  Fargo  Bank, 
and  $1,200,  covering  the  checks  in 
question,  was  included  in  a  check  is- 
sued by  the  Wells  Fargo  Bank  to  tiie 
Bank  of  Italy  by  way  of  reclamation^ 
although  it  is  claimed  that  the  Wells 
Fargo  Bank  in  fact  refused  to  re- 
claim these  checks  a  second  time^ 
and  that  the  $1,200  was  included  in 
the  refunding  check  by  mistake. 
After  considerable  controversy  with 
the  Wells  Fargo  Bank  and  the  ad- 
ministratrix,   the    Bank    of    Italy 


turned  $1,200  over 
Fargo  Bank,  took  up  the  two  checks, 
and,  on  March  29,  1918,  charged 
Sneider's  account  with  the  amount 
of  the  checks,  leaving  Sneider's  es- 
tate chargeable  with  an  overdraft 
of  $361.61. 

The  trial  court  held  that  the  ad- 
ministratrix was  entitled  to  recover 
the  amount  on  dexx)sit  at  the  time 
of  death  of  the  intestate  without  any 
deduction  on  account  of  the  two 
$600  checks,  and,  accordingly  ren- 
dered judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $838.35. 
Defendant  appeals  from  the  judg- 
ment. 

In  this  state  a  bank  check  is  a  di- 
rection by  a  creditor  to  a  debtor  for 
the  disposition  of  funds,  and  it  does 
not  operate  as  an  assignment  of  the 
funds  themselves  unless  and  until 
the  bank  accepts  or  certifies  the 
check.  Civ.  Code,  §  3265e.  Conse- 
quently, the  vitality  of  a  check — at 
least,  where  it  has  not  been  accepted 
or  certified  prior  to  the  knowledge 
of  the'  death,  of  the  depositor — 
ceases  upon  receipt  of  such  knowl- 
edge by  the  bank,  and  a  bank  which 

pays  such  a  check 
after  knowledge  of 
the  death  of  the  de- 
positor is  liable  to  the  estate  of  the 
depositor.  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  94  Am.  St.  Rep. 
19,  66  Pac.  740,  71  Pac.  83,  Ann. 
Cas.  1915A,  443,  note;  7  C.  J.  702. 
The  sole  issue  in  the  present  case  is, 
therefore,  whether  or  not  the  two 
$600  checks  drawn  by  the  decedent 
were  paid  by  the  defendant  bank 
prior  to  the  morning  of  March  15, 
1918. 

The  clearing  house  transaction  on 
the  morning  of  March  14,  wherein 
the  Wells  Fargo  Bank  received  the 
amount  of  the  two  checks  from  the 
Bank  of  Italy  in  credit  or  otherwise, 

Check-pnyment  ^^^  ^^*»  ^'"  ^^^  0^ 
~ele«i-liiflr  Itovse    itSClf ,     COnstitute     a 

transmction.  payment  of  the 
checks.  As  stated  in  Hentz  v.  Na- 
tional City  Bank,  159  App.  Div. 
743,  746,  144  N.  Y.  Supp.  981 :  "A 
payment  through  the  clearing  house 
and  a  payment  over  the  counters  of 


Bmnk— demtb  of 
depositor^ 
eflect  on  ebeclc. 
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( —  Col.  — ,  19k  PaO'  lOni.)  • 

to  the  Wells     a  bank  upon  which  a  check  is  drawn 

are  entirely  different  The  clearing 
house  is  simply  a  representative  of 
all  the  banks  who  are  members  of  it 
Its  purpose  is  to  enable  these  banks 
to  go  to  the  clearing  house  each  day, 
and  there  present  checks  drawn  on 
other  clearing  house  banks  received 
the  day  before,  and  receive  from  the 
clearing  house  checks  drawn  on  the 
presenting  bank  which  have  been 
sent  in  by  some  other  member.  The 
clearing  house  then  balances  the 
checks  sent  by  a  bank  against  those 
sent  to  it,  and  later  in  the  day  a 
bank  either  pays  or  receives  the  bal- 
ance due  to  or  owing  by  it ;  in  other 
words,  it  is  an  adjustment  of  bal- 
ances, solely  for  the  convenience  of 
the  banks  who  are  members  of  the 
association.  It  is  in  no  sense  a  pay- 
ment binding  upon  the  bank  upon 
which  [the  check]  is  drawn,  so  far  as 
the  payee  named  therein  is  con- 
cerned. .  .  .  The  payment  of  a 
clearing  house  balance  is  not  a  pay- 
ment of  any  particular  check.  .  .  . 
This  would  seem  to  follow  from  the 
necessity  of  each  case,  because  a 
bank  upon  which  a  check  is  drawn 
has  no  opportunity  to  examine  it  un- 
til after  it  has  been  received  from 
the  clearing  house.*' 

See  also  Columbia-Knickerbocker 
Trust  Co.  V.  Miller,  156  App.  Div. 
810, 142  N.  Y.  Supp.  440;  First  Nat 
Bank  v.  National  Park  Bank,  181 
App.  Div.  103,  168  N.  Y.  Supp.  422, 
affirmed  in  191  App.  Div.  903,  180 
N.  Y.  Supp.  937. 

Proceeding,  then,  upon  the  prem- 
ise that  the  transaction  at  the  clear- 
ing house  did  not  constitute  a  pay- 
ment, but  was  merely  a  presentation 
for  payment  and  a  preliminary  ad- 
justment of  balances,  the  issue  be- 
fore us  is  narrowed  to  a  considera- 
tion of  the  question  as  to  whether 
or  not  the  Bank  of  Italy  did  in  fact 
accept  or  pay  the  checks  between 
the  time  when  it  received  them  f  roni 
its  clearing  house  representative  on 
March  14,  and  the  morning  of  March 
15,  when  it  received  news  of  the 
death  of  Sneider.  Looking  to  the 
facts,  we  find  not  only  that  the  bank 
did  nothing  which   could   be  con- 
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strued  as  an  acceptance  or  pasrment, 
but,  on  the  contrary,  refused  to  pay 
the  checks,  and  perfected  its  refusal 
by  returning  the  checks  to  and  re- 
ceiving a  refunding  check  from  the 
presenting  bank.  The  effectiveness 
of  the  refusal  to  pay  was  in  no  way 

impaired  by  the  fact 
that  the  reason  as- 
Iife'tf  '***^"-  signed  for  the  re- 
fusal was  based  on 
a  mistake  of  fact.  The  rules  of  a 
clearing  house,  as  such,  do  not  gov- 
ern the  rights  of  a  drawer  or  payee 
who  are  not  members  of  the  clear- 

^n^et  of  rule.  ^^^  l^^use  and  do  not 
of  eieariav  contract    with    ex- 

*'***•  press    reference   to 

such  rules.  Brady,  Bank  Checks,  § 
229 ;  7  C.  J.  897.  By  the  provisions 
of  thfe  Civil  Code  a  check  is  not  an 
assignment  of  funds,  and  the  drawee 
is  not  liable  thereon  to  the  holder 
until  it  accepts  or  certifies  the  same. 
Civ.  Code,  §  3265e.  It  is  imma- 
terial, therefore,  in  determining  the 
question  of  payment,  whether  the 
bank  had  in  fact  a  valid  ground  for 
refusal  to  pay,  such  as  insufficiency 
of  funds,  and  through  clerical  error 
assigned  an  incorrect  reason,  or 
whether  the  refusal  was  entirely 
without  justification;  the  drawee 
bank  can  refuse  to  pay  a  check  for 
no  reason  at  all,  without  incurring 
any  liability  to  the  payee,  and  where 
such  a  refusal  is  made,  whatever  the 
liability  of  the  drawee  bank  to  the 
drawer,  there  is,  in  fact,  no  pajnment 
of  the  check. 

A  situation  similar  to  that  pre^ 
sented  in  the  instant  case  was 
passed  upon  in  the  case  of  Eastman 
Kodak  Co.  v.  National  Park  Bank 
(D.  C.)  231  Fed.  320,  affirmed  in 
159  C.  C.  A.  662,  247  Fed.  1002.  In 
that  case,  a  check  which  was  pre- 
sented through  the  clearing  house 
was  refused  by  the  drawee  and  re- 
turned to  the  presenting  bank, 
which  refunded  the  money  received 
through  the  clearing  house  to  cover 
the  check;  the  reason  assigned  by 
the  drawee  for  the  rejection  of  the 
check  was  based  upon  a  mistake  of 
fact.  The  court  held  there  had  been 
no  payment  of  the  check,  and  in  dis- 


cussing the  question  of  the  mistake 
in  rejecting  the  check  said:  ''The 
mistake  was  quite  irrelevant.  Had 
the  National  Park  Bank  refused  to 
honor  the  check  wilfully  and  for  no 
reason  whatever,  no  liability  would 
have  attached  to  it;  the  payee  can 
sue  only  the  drawer,  and  the  drawer 
must  look  to  the  drawee.'^ 

The  fact  that  the  presenting  bank, 
upon  receiving  the  rejected  check, 
issued  its  own  check  to  the  drawee 
by  way  of  reclamation,  thus  in  form 
making  a  "repayment,"  instead  of 
changing  the  clearing  house  entries, 
was  also  held  an  immaterial  factor 
in  the  determination  of  whether  or 
not  there  had  ever  been  an  actual 
payment.  Upon  this  phase  of  the 
case  the  court  said :  "In  form  that 
was  a  repayment,  but  it  was  not 
such  in  its  whole  setting ;  it  was  only 
to  avoid  garbling  the  original  en- 
tries and  the  footings,  and  so  con- 
fusing the  bookkeeping.'^ 

The  clearing  house  settlement  be- 
tween the  banks  is  only  a  tentative 
arrangement  of  balances  for  the 
facilitation  of  business,  and  the  re- 
funding of  money  or  credit  received 
in  the  course  of  such  a  preliminary 
settlement  is  no  more  than  a  step  in 
the  correction  of  errors  in  bookkeep- 
ing, temporarily  tolerated  in  the 
interests  of  expedition. 

The  undisputed  facts  of  the  pres- 
ent case  further  reveal  that,  as 
previously  stated,  on  the  afternoon 
of  March  14,  "someone"  in  the  Bank 
of  Italy  told  a  clerk  of  the  Wells 
Fargo  Bank,  over  the  telephone,  to 
return  the  rejected  checks  to  the 
Bank  of  Italy  by  messenger,  and  it 
is  upon  this  point  that  appellant  re- 
lies in  support  of  the  contention  that 
the  checks  were,  from  that  time, 
considered  as  paid  by  both  banks. 
The  answer  to  this  argument  is  to 
be  found  in  the  following  statement, 
quoted  from  appellant's  own  brief: 
"Had  the  messenger  of  the  Bank  of 
Italy  tarried  a  few  moments  longer 
at  the  Wells  Fargo  Nevada  National 
Bank,  and  had  the  checks  been  given 
back  to  him  pursuant  to  instruc- 
tions, there  would  have  been  no  liti- 
gation before  this  court." 
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It  is  possible  that  in  the  mean- 
time additional  deposits  had  been 
made  by  the  drawer  of  the  checks, 
and  that  therefore,  had  the  checks 
been  returned  by  messenger,  they 
would  have  been  paid  on  the  after- 
noon of  March  14,  but  the  difficulty 
with   appellant's    position    is   that 

nothing  of  the  sort 
ZS^^^USt.^^^  ever  happened.  Up- 
on hearing  that  the 
messenger  had  departed  from  the 
Wells  Fargo  Bank,  no  arrangement 
was  made  for  the  immediate  return 
of  the  checks  to  the  Bank  of  Italy, 
or  for  their  immediate  cancelation 
or  acceptance.  The  direction  was 
given  to  "put  them  through  the 
clearing  house  again/'  It  may  be 
that,  upon  learning  that  the  messen- 
ger had  departed,  the  person  in  the 
Bank  of  Italy  thought  that  the  clear- 
ing house  would  provide  the  most 
convenient  method  for  returning  the 
checks,  and  that  at  that  time  there 
was  no  doubt  but  that  the  Wells 
Fargo  Bank  was  entitled  to  receive 
payment.  On  the  other  hand,  it  is 
equaUy  possible  that,  upon  second 
thought,  the  said  person  deemed  it 
more  advisable  that  the  defendant 
bank  should  have  an  opportunity  to 
re-examine  the  checks  in  question. 
All  this,  however,  is  a  matter  of 
mere  conjecture,  and  the  rights  of 
the  present  parties  must  be  deter- 
mined by  what  was  actually  done. 
The  direction  given,  while  it 
amounted  to  an  abandonment  for  the 
time  being  of  the  reason  assigned 
for  the  refusal  to  honor  the  checks, 
.did  not  constitute  an  agreement  to 
pay,  aside  from  the  fact  that  the  ac- 
ceptance of  a  check  must  be  in  writ- 
ing (Civ.  Code,  §§  3265a,  3213),  nor 
did  it  amount  to  actual  payment.  It 
left  matters  where  they  were  before 
the  clearing  house  transaction  of 
March  14,  and  required  a  new  pres- 
entation for  payment,  a  new  tem- 
porary adjustment  of  balances;  and 
a  reconsideration  of  the  checks  by 
the  defendant  bank.     Before  the 


time  for  reconsideration  arrived,  a 
different  or  a  new  reason  might 
be  and  was,  in  fact,  found  for  the 
rejection  of  the  checks ;  namely,  the 
death  of  the  drawer.  The  second 
rejection  was  promptly  made,  and 
the  checks  were  not  taken  up  and 
canceled  until  a  considerable  inter- 
val after  knowledge  of  the  death  of 
the  drawer. 

There  are  other  indications  that 
the  Bank  of  Italy  did  not  consider 
that  these  checks  had  been  paid  on 
March  14.  At  the  close  of  banking 
Hours  on  March  14,  there  was,  due 
to  additional  deposits  on  that  after- 
noon, a  balance  on  hand  in  Sneider's 
account  which  more  than  covered 
the  amount  of  the  checks  in  ques- 
tion. After  the  direction  to  the 
Wells  Fargo  Bank  to  return  the 
checks  in  question  through  the  clear- 
ing house,  the  defendant  bank  did 
not  then  and  there  debit  them  to 
Sneider's  account,  but,  on  the  con- 
trary, on  the  ensuing  morning  paid 
and  honored  other  checks  of  Snei- 
der's to  the  amount  of  $939,  thereby 
so  depleting  his  balance  as  to  leave 
insufficient  funds  to  meet  the  two 
checks  being  presented  through  the 
clearing  house.  This  fact  militates 
strongly  against  appellant's  con- 
tention to  the  effect  that  the  checks 
in  question  were  paid  as  between  the 
banks,  conversationally  or  other- 
wise, on  March  14. 

The  facte  of  the  case  show  that 
there  was  no  payment  of  the  two 
$600  checks  prior  to  March  15, 1918, 
and  the  trial  court  was  therefore 
correct  in  holding  that  the  plaintiff 
is  entitled  to  recover  the  balance  to 
the  credit  of  Sneider  without  deduct- 
ing the  amount  of  the  two  checks. 

The  judgment  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Olnevy  J.;  Wilbur,  J.;  Sloane^  J.; 
Lawtor,  J. 

Petition  for  rehearing  denied  Jan* 
uary  24, 1921. 
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ANNOTATION. 
Clearing  house  transactions  as  payment  or  acceptance  of  checks. 


In  general,  clearing  house  transac- 
tions take  the  following  form:  Each 
of  the  banks  making  up  the  clearing 
house  association  sends  to  the  clear- 
ing house  on  each  day  the  checks  held 
by  it  on  the  other  members,  made  up 
in  packages,  each  package  containing 
only  the  checks  drawn  on  a  single 
bank  and  marked  with  the  total 
amount  thereof;  the  sums  so  indicated 
are  accepted  in  the  clearing  house  set- 
tlement, but  when  returned  to  the  re- 
spective banks  on.  which  the  checks 
are  drawn,  those  banks  have. until  a 
stated  time  to  verify  the  amount  and 
genuineness  of  the  checks  making  up 
the  package,  and  if  found  incorrect, 
or  if  payment  is  refused  for  other  rea- 
sons, the  bank  sending  the  check  must 
be  notified  within  the  time  stated.  See 
further  details  in  the  reported  case 
(Sneides  v.  Bank  of  Italy,  ante, 
998).  Whether  such  clearing  house 
transactions  can  be  regarded  as  pay- 
ment or  certification  of  the  checks  is 
the  subject  of  investigation  herein. 

The  general  effect  of  clearing  house 
transactions  as  payment  is  well  stated 
in  Columbia  Knickerbocker  Trust  Co. 
V.  Miller  (1915)  215  N.  Y.  191,  109  N. 
E.  179,  Ann.  Cas.  1917A,  348,  as  fol- 
lows: "Doubtless  the  adjustment  of 
balances  by  the  clearing  house  consti- 
tutes a  source  of  tentative  or  provi- 
sional payment,  but  that  adjustment 
occurs  without  an  opportunity  to  the 
members  to  examine  the  items,  verify 
signatures,  compare  the  amounts  with 
the  drawers'  accounts,  and  the  like, 
and  regardless  of  whether  the  checks 
are  good.  The  constitution  of  the  as- 
sociation contemplates  that  the  mem- 
bers will  directly  adjust  between  them- 
selves claims  arising  from  the  return 
of  checks.  It  thus  appears  that  the 
question  of  payment  is  not,  and  can- 
not be,  ultimately  decided  until  the 
bank  upon  which  the  check  is  drawn 
has  had  an  opportunity  at  its  bank- 
ing house  to  examine  the  checks.'' 

According  to  the  court  in  Hentz  v. 
National  City  Bank  (1913)   159  App. 


Div.  743,  144  N.  Y.  Supp.  979,  the 
payment  of  a  clearing  house  balance 
is  not  a  payment  of  any  particular 
check,  and  does  not  become  so  until 
the  time  within  which  the  check  may 
be  returned  has  expired.  See  further 
as  to  this  case  in  the  reported  case 
(Sneider  v.  Bank  op  Italy),  Thio 
statement  in  the  Hentz  Case  is  ap- 
proved in  First  Nat.  Bank  v.  National 
Park  Bank  (1917)  181  App.  Div.  103, 
168  N.  Y.  Supp.  422. 

There  was  held  to  be  no  payment  of 
a  check  received  by  a  bank  through  the 
clearing  house,  under  the  following 
circumstances,  in  German  Nat.  Bank 
V.  Farmers'  Deposit  Nat.  Bank  (1888) 
118  Pa.  294,  12  Atl.  308:  Upon  re- 
ceipt of  the  check  from  the  clearing 
house  by  the  drawee  bank,  the  envelop 
containing  it,  with  others,  was  opened 
by  the  teller,  who  examined  it  and 
placed  it  on  file;  shortly  after  this, 
the  assistant  teller  took  it  off  the  file 
and  entered  it  in  the  journal,  but  it 
was  not  then  nor  ever  posted  in  the 
ledger;  about  12  o'clock,  the  payee 
bank  failed,  whereupon  the  drawer  of 
the  check  notified  the  drawee  bank  to 
stop  payment;  on  receipt  of  this  no- 
tice the  drawee  bank  canceled  the 
entry  on  its  journal,  and  handed  the 
check  to  its  messenger  with  instruc- 
tions to  return  it  to  the  bank  from 
which  it  was  received  through  the 
clearing  house,  at  which  bank  it  was 
presented  before  1  o'clock,  with  the 
information  that  payment  had  been 
stopped,  and  a  demand  made  upon  the 
latter  bank  for  the  money;  the  mes- 
senger was  requested  by  the  teller  of 
the  latter  bank  to  guarantee  the  cut 
(made  by  the  file),  whereupon  the 
messenger  wrote  on  the  back  of  the 
check  the  words  "Cut  guaranteed," 
and  signed  his  name.  In  holding  that 
there  was  no  payment,  the  court  says: 
''When  the  checks  are  returned  by  the 
clearing  house  to  the  banks  upon 
which  they  are  respectively  drawn,  the 
latter  have  until  1  o'clock  in  which  to 
correct   mistakes.     If  there  are  no 


ANNO.— CHECK— PAYMENT  OR  ACCEPTANCE— CLEARING  HOUSE.  999 


funds  to  meet  a  particular  check,  if 
payment  has  been  stopped,  or  if  from 
Any  reason  the  bank  declines  to  pay  it, 
the  rule  of  the  clearing  house  above 
cited,  and  the  practice  under  it,  al- 
lows the  bank  until  1  o'clock  to  return 
it  to  the  bank  from  whence  it  came. 
If  not  returned  before  that  hour,  the 
1:>ank  is  fixed  absolutely  for  the  check." 
The  fact  that  the  entries  above  men- 
tioned had  been  made  was  held  not  to 
^how  conclusively  that  payment  had 
been  made,  the  officers  of  the  bank 
having  testified  that  the  entries  were 
made  for  the  convenient  transaction 
•of  its  business ;  that  to  defer  all  such 
entries  until  after  1  o'clock  would  pre- 
vent the  bank  getting  through  its  busi- 
ness during  banking  hours;  and  that 
the  placing  of  the  check  on  file  and 
entering  it  on  the  journal  were  odiy  a 
conditional  acceptance.    Further,  the 
court  says :    "It  may  be  that,  had  the 
-check  been  passed  over  the  counter  or 
received  by  the  defendant  bank  out- 
side of  the  clearing  house,  the  rulings 
4}t  the  court  below  would  have  been 
adequate.    But  we  do  not  think  suf- 
ficient weight  was  given  to  the  regula- 
tions of  the  clearing  house.    As  be- 
tween it  and  its  associated  bank,  its 
rules  have  the  force  of  law.    It  is  a 
law  to  them,  because  they  have  made  it 
4S0.    One  plain  object  of  the  rule  in 
•question  was  to  give  the  bank  until 
1  o'clock  to  correct  any  mistakes,  and 
return  checks  that  for  any  reason  they 
•decline  to  pay.     The  clearing  house 
could  not  exist  for  a  week  without 
some  such  regulation.     And,  in  the 
face  of  th'is  rule,  the  placing  of  a 
^heck  on  file  and  even  entering  it  on 
the  journal  are  not  per  se  payment. 
It  becomes  so  after  1  o'clock,  if  the 
check  is  not  returned  to  the  bank  de- 
positing it  before  that  hour.    This  is 
the  plain  construction  of  the  rule,  and 
the  court  below  would  have  been  justi- 
£ed  in  nonsuiting  the  plaintiff  at  the 
close  of  its  case." 

"The  entering  by  the  drawee  bank  of 
a  credit  to  a  bank  presenting  a  check 
through  the  clearing  house  does  not 
amount  to  a  payment  of  the  check, 
where,  before  the  clearing  house  is 
closed,  the  check  is  returned  to  the 
6ank  from  which  it  is  received,  with 


the  statement  that  the  drawee  bank 
has  no  instructions  to  pay,  and  re- 
questing a  subsequent  presentation. 
And  this  is  true,  although  the  bank 
presenting  the  check  drew  its  check 
to  make  good  the  deficit,  in  form  a  re- 
payment, instead  of  correcting  the 
original  entry.  Eastman  Kodak  Go.  v. 
National  Park  Bank  (1916)  231  Fed. 
320,  affirmed  in  (1917)  159  C.  C.  A. 
662,  247  Fed.  1002.  The  court  says: 
"The  only  remaining  question  is 
whether  the  check  was  paid  when  it 
was  presented.  If  I  were  to  take  the 
bill  as  it  stood,  I  should  have  to  de- 
cide that  question  for  the  plaintiff, 
because  the  allegation  is  categorical; 
but  the  parties  agree  that  it  shall  be 
interpreted  in  the  light  of  the  rules 
and  constitution  of  the  clearing  house. 
Payment  is  a  matter  of  intent,  and  it 
seems  to  me  quite  clear  that  the  mere 
entry  of  the  items  upon  a  sheet  in  the 
clearing  house  is  not  intended  as  a 
payment.  .  •  .  The  rules  make  it 
clear  that  the  whole  day  must  expire 
before  the  credit  entries  are  to  be  tak- 
en as  receiving  the  assent  of  the  debt- 
or members,  and  it  makes  no  differ- 
ence for  what  reason  they  decline  to 
admit  the  item." 

Even  though  the  retention  of  a 
check  beyond  the*  time  prescribed  by 
the  clearing  house  rules  for  the  re- 
turn thereof  may  be  regarded  as  a 
payment,  it  is  held  in  Merchants'  Nat. 
Bank  v.  National  Eagle  Bank  (1869) 
101  Mass.  281,  100  Am.  Dec.  120,  that, 
if  by  any  mistake  the  check  was  re- 
tained by  the  drawee  bank,  it  is  to  b^ 
treated  as  a  payment  under  a  mistake 
of  facts,  precisely  to  the  same  extent, 
and  with  the  same  right  to  reclaim, 
which  would  have  existed  if  the  pay- 
ment had  been  made  by  the  simple  act 
of  passing  the  money  across  the  coun- 
ter directly  to  the  payee,  on  the  pres- 
entation of  the  check.  This  case  is 
approved  in  National  Bank  v.  Bangs 
(1871)  106  Mass.  441,  8  Am.  Rep.  349, 
and  National  Exch.  Bank  v.  National 
Bank  (1882)  132  Mass.  147;  Mer- 
chants' Nat.  Bank  v.  National  Bank 
(1885)  139  Mass.  518,  2  N.  E.  89; 
Metropolitan  Trust  Co.  v.  Federal 
Trust  Co.  (1919)  232  Mass.  363,  122 
N.  E.  418.   But  in  Preston  v.  Canadian 
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Bank  (1883)  23  Fed.  179,  there  web 
held  to  be  no  right  to  correct  a  mis- 
take after  the  time  fixed  by  the  rules 
of  the  clearing  house  for  the  return 
of  the  check.  The  court  here  treats 
the  clearing  house  regulation  as  an 
agreement  between  parties  competent 
to  contract,  as  to  the  time  within 
^hich  they  may  correct  mistakes,  and 
holds  that  such  an  agreement  is  I)ind- 
ing. 

That  marking  a  check  by  mistake  as 
canceled  at  a  clearing  house  does  ngt 
prevent  its  return,  with  a  memoran- 
dum of  the  mistake,  within  the  time 
allowed  by  clearing  house  usage 
(which  in  this  case  was  until  5  P.  M.), 
is  held  in  Femandey  v.  Glynn  (1807) 
1  Gampb.  (Eng.)  426,  note.  See  also 
Warwick  v.  Rogers  (1843)  5  Mann. 
&  G.  348,  134  Eng.  Reprint,  595,  6 
Scott,  N.  R.  1,  12  Lu  J.  C.  P.  N.  S.  113. 

It  was  held  in  Banque  Nationale  v. 
Merchants  Bank  (1891)  Montreal  L. 
Rep.  7  G.  S.  (Quebec)  336,  that  the 
temporary  custom,  not  usually  fol- 
lowed by  banks  belonging  to  a  clear- 
ing house,  to  return  checks  before 
noon,  did  not  relieve  a  bank  from  lia- 
bility to  receive  a  check  for  which 
there  were  no  funds  on  the  day  of  its 
presentation,  and  which  was  not  re- 
turned until  3  p.  M. 


The  certification  by  a  drawee  bank 
in  accordance  with  the  rule  of  a  clear- 
ing house,  requiring  checks  above  a 
certain  amount  to  be  certified  when 
returned  for  indorsement  or  because 
of  an  informality,  was  held  to  be  con- 
ditioned upon  the  proper  indorsement 
thereof,  in  Lipten  v.  Golumbia  Trust 
Go.  (1920)  194  App.  Div.  384, 185  N.  Y. 
Supp.  198. 

A  bank  is  not  liable  upon  it9  verbal 
promise  to  pay  the  amount  of  a  check 
to  the  payee,  if  the  payee  would  de- 
posit the  check  in  another  bank  and 
have  it  presented  through  the  clear- 
ing house  association,  where  the  draw- 
er of  the  check  has  no  funds  on 
deposit  to  pay  it.  Morse  v.  Massachu- 
setts Nat  Bank  (1873)  Holmes,  209, 
Fed.  Gas.  Ne.  9,857. 

The  right  of  a  nonmember  of  a 
clearing  house  to  rely  upon  the  rules 
of  the  clearing  house,  as  showing  pay- 
ment of  a  check,  was  denied  in  Go- 
lumbia-Knickerbocker  Trust  Go.  v. 
Miller  (1915)  215  N.  Y.  191,  109  N.  E. 
179,  Ann.  Gas.  1917A,  346. 

The  repayment  of  the  amount  of  a 
check  according  to  the  rules  of  the 
clearing  house  seems  to  have  been 
regarded  as  not  affecting  the  rights  of 
the  parties,  in  National  Union  Bank  v» 
Earle  (1899)  93  Fed.  330.     W.  A.  £. 


EDMUND  S.  MCCARTHY 

V. 

DAVID  T.  REID  et  al.,  Appts, 

Ma88adhu9ett9  Supreme  Judicial  Court  ^  January  26 f  1021m 

(—  Mass.  — ,  129  K.  E.  676.) 

Broker  —  right  to  commissimi  —  failure  of  deal  because  of  fraud. 

1.  A  broker  employed  to  furnish  a  customer  for  exchange  of  real  estate 
is  not,  although  he  acted  in  good  faith,-  entitled  to  a  commission,  upon 
failure  of  the  contract  entered  into  with  a  customer  produced  by  him 
because  of  the  customer's  fraudulent  misrepresentation  of  material  facte 
relating  to  his  property. 

[See  note  an  this  question  heginnvng  on  page  1002.] 


Fraud  -—  representations  as  to  rent 

—  duty  to  investigate. 

2.  One  seeking  to  procure  a  parcel 
of  real  estate  cannot  be  said,^  as  nmt- 
ter  of  law,  to  be  bound  to  investigate 


the  truth  of  the  owner's  representa- 
tions as  to  the  amount  of  rent  received 
before  relying  on  such  representations 
as  a  basis  for  action. 
[See  12  R.  C.  L.  874.] 


MCCARTHY  V.  REID.  1001 

( —  JC(M«.  — ,  lt9  V,  E.   675.) 

Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of  the 
Municipal  Court  of  Boston  (Bolster^  J.)  in  favor  of  plaintiff  in  an  action 
brought  to  recover  a  broker's  commission.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  F.  Sullivan  and  WU-     made  becsluse  the  principal  repudi- 


f rid  J.  Gaffney^  for  appellants : 

Plaintiff  did  not  produce  a  customer 
for  that  which  his  principal  had  em* 
ployed  him  to  do. 

Fitzpatrick  v.  Gilson,  176  Mass.  477, 
57  N.  E.  1000;  Clark  v.  Bonner,  217 
Mass.  201,  104  N.  E.  494. 

In  general  commissions  are  earned 
only  when  a  binding  contract  of  sale  is 
made. 

Bumham  v.  Upton,  174  Mass.  408, 
54  N.  E.  873. 

Mr.  Harry  E.  Perkins,  for  appellee: 

Plaintiff,  having  been  employed  by 
the  defendants  to  procure  a  customer 
to  exchange  with  them,  and  having 
found  the  customer,  had  thereby 
earned  his  commission. 

Willard  v.  Wright,  203  Mass.  406,  89 
N.  E.  559;  Cohen  v.  Ames,  205  Mass. 
186,  91  "N.  E.  212 ;  O'Connell  v.  Casey, 
206  Mass.  520,  92  N.  E.  804;  Deweese 
v.  Brown,  55  Colo.  430,  135  Pac.  800. 

Crosby,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  a 


ated  his  offer  afterwards  (Fitz- 
patrick V.  Gilson,  176  Mass.  477,  57 
N.  E.  1000),  and  that  where  a  brok- 
er is  employed  to  buy  or  exchange 
land  for  other  land,  and  the  custom- 
er is  unable  or  unwilling  to  pay 
for  the  land  or  to  make  the  ex- 
change, the  broker  is  entitled  to  his 
commission  if  the  principal  made  a 
valid  and  binding  agreement  for 
such  sale  or  exchange  with  the  cus- 
tomer procured  by  the  broker;  in 
such  a  case,  the  principal  is  held  to 
have  accepted  the  customer  as  able, 
ready,  and  willing  to  buy  and  pay 
for  the  land,  or  to  make  the  ex- 
change, as  agreed  by  the  parties 
(Bumham  v.  Upton,  174  Mass.  408, 
54  N.  E.  873 ;  Roche  v.  Smith,  176 
Mass.  595,  51  L.R.A.  510,  79  Am. 
St.  Rep.  345,  58  N.  E.  152).  In  the 
case  last  cited  it  was  held  that 
where  a  broker  is  employed  to  find 
a  customer  to  effect  an  exchange 


broker's   commission  upon  an   ex-  ,  of  land  with  the  principal^  and  the 


change  of  real  estate.  The  trial 
judge  made  the  following  findings: 
"The  defendants  employed  the 
plaintiff  to  procure  a  person  to  ex- 
change real  estate  with  them.  The 
plaintiff  procured  one  O'Brien,  with 
whom  the  defendants  made  a  writ- 
ten agreement  to  exchange,  induced 
thereto  by  a  false  representation  by 
O'Brien  of  the  amount  of  rents  re- 
ceived by  him  from  his  real  estate. 
Before  the  time  set  for  passing 
papers,  the  defendant  learned  of 
the  misrepresentation  and  refused 
to  carry  out  the  agreement.  The 
plaintiff  acted  in  good  faith,  and 
was  not  a  party  to  the  fraud." 

On  these  findings  the  court  ruled 
that  the  plaintiff  was  not  entitled 
to  recover. 

It  is  settled  that  when  a  broker 
has  procured  a  customer  who  is 
able,  ready,  and  willing  to  buy,  sell, 
or  exchange  land  on  terms  stated 
by  the  broker's  principal,  the  brok- 
er is  entitled  to  his  commission, 
although  no  contract  was  actually 


latter  makes  a  valid  agreement 
with  such  customer,  the  broker  is 
entitled  to  his  commission,  provid-; 
ed  he  acted  in  good  faith  in  the 
transaction,  even  if  the  customer, 
is  unable  to  convey  a  clear  title 
and  the  land  is  not  conveyed. 

The  cases  above  referred  to  are 
not   decisive    of   the    question    we 
have  to  decide.    The  plaintiff  pro- 
cured a  customer  who  induced  the 
defendants,    by    false    representa- 
tions,   to    enter    into    an    agree- 
ment for  the  exchange  of  lands, 
which    the    defendants    repudiated 
and  refused  to  carry  out  when  they, 
learned  of  the  fraud.  The  false  rep- 
resentation respecting  the  amount^ 
of    rents     received  p,„^_,^,^ 
by     O'Brien     from  aentmti^ns  m  to 
his  real  estate  was  K-^^SJlSJ,!* 
a  representation  of 
a  material  fact.     It  could  not  be 
said,  as  matter  of  law,  that  the  de- 
fendants were  bound  to  investigate 
the   truth   of  the  representations.' 
Hoist  V.  Stewart,  161  Mass.  516, 
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522,  42  Am.  St.  Rep.  442,  87  N.  E. 
755 ;  Brady  v.  Finn,  162  Mass.  260, 
266,  38  N.  E.  506.  When  the  de- 
fendants learned  of  the  fraud 
which  had  been  practised  upon 
them  by  O'Brien,  and  refused  to 
carry  out  the  agreement,  the  situ- 
ation of  the  parties  was  the  same 
as  if  it  never  had  been  made. 
Although  the  plaintiff  acted  in  good 

faith  and   was  not 

?;i^^[«IiS!L*  *•  ?  party  to  the 
failure  to  deal      fraud,  he  IS  not  en- 

f  iSSJd.**  ^  titled  to  a  commis- 

sion, as  he  failed 
to  accomplish  what  he  was  em- 
ployed to  do;  he  did  not  procure  a 
customer  who  was  able,  ready,  and 
willing  to  exchange  his  property 
for  that  of  the  defendants,  on 
terms  acceptable  to  the  latter. 
Clark  V.  Bonner,  217  Mass.  201,  104 
N.  E.  494;  Woods  v.  Matthews,  224 
Mass.  577,  113  N.  E.  201 ;  Bruce  v. 
Meserve,  228  Mass.  463,  465,  466, 
117  N.  E.  830.    The  plaintiff  can- 


not  recover  on  the  ground  that  he 
produced  a  customer  to  exchange 
property  with  the  defendants,  be-^ 
cause  the  latter  and  O'Brien  did  not 
make  any  valid  and  binding  agree- 
ment for  such  exchange;  the  agree- 
ment entered  into,  having  been  pro- 
cured by  the  fraud  of  O'Brien^ 
could  have  been  and  was  repudi- 
ated by  the  defendants.  The  deci- 
sion in  Roche  v.  Smith,  176  Mass^ 
595,  51  L.R.A.  510,  79  Am.  St.  Rep- 
345,  58  N.  E.  152,  is  not  at  variance 
with  the  conclusion  which  we  have 
reached;  in  that  case  the  defend- 
ant, in  entering  into  the  contract 
with  the  customer  produced  by  the 
plaintiff,  was  not  induced  to  do  so 
by  reason  of  false  and  fraudident 
representations.  So  far  as  De- 
weese  v.  Brown,  55  Colo.  430,  135 
Pac.  800,  is  not  in  accord  with  our 
views,  we  cannot  follow  it. 

Order  of  judgment  for  the  plain- 
tiff reversed. 

Judgment  for  the  defendants. 


ANNOTATION. 

Right  of  broker  to  comnussioiis  wherei  principal  refuses  to  carry  out  oontract 

because  of  customer's  fraud  or  misrepresentation. 


There  is  very  little  authority  on  the 
question  under  annotation.  In  Duke 
v.  Graham  (1913)  163  Iowa,  272,  143 
N.  W.  817,  an  action  for  commission 
against  an  owner  for  whom  a  broker 
had  obtained  a  stock  of  merchandise 
in  exchange,  the  contract  having  been 
rescmded  because  the  owner  of  the 
stock  of  merchandise  misrepresented 
the  amount  thereof,  the  court  said 
that,  although  the  owner  cannot  de- 
feat the  broker's  right  to  commission 
by  refusing  to  enforce  its  contract 
against  the  buyer,  he  is  not  required 
to  complete  a  conditional  contract 
made  for  his  benefit,  where  the  buyer 
fails  to  meet  the  conditions  imposed 
upon  him,  **or  where  the  buyer  is  guil- 
ty of  fraud  in  procuring  the  same." 
A  similar  decision  appears  in  Webb  v. 
Durrett  (1911)  —  Tex.  Civ.  App.  — , 
136  S.  W.  1189,  where  a  broker  who 
had  procured  a  stock  of  goods  in  ex- 
change for  his  principal's  land  was 


held  not  entitled  to  commission,  after 
the  exchange  had  fallen  through  be- 
cause of  the  misrepresentations  of  the 
owner  of  the  stock  of  goods  that  the 
same  were  unencumbered.  The  court, 
however,  states  that  the  contract  of 
exchange  was  not  capable  of  specific 
enforcement  against  the  owner  of  the 
stock  of  goods,  and  therefore  was  not 
equivalent  to  a  sale. 

On  the  contrary,  in  Deweese  v* 
Brown  (1913)  55  Colo.  480,  185  Pac. 
800,  a  broker  was  held  entitled  to  his 
commission,  although  the  contract  of 
exchange  entered  into  between  hia 
principal  and  the  purchaser  procured 
may  have  been  voidable  for  misrepre- 
sentation of  the  purchaser.  The  court 
states  that  when  a  broker,  acting  in 
good  faith,  procures  for  his  principal 
a  customer  with  whom  a  valid  agree- 
ment is  entered  into  for  an  exchange 
of  property,  he  has  earned  his  com* 
mission,  and  that,  by  entering  into  a 
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binding  contract  for  an  exchange  of 
property,  the  broker's  principal  ac- 
cepted the  purchaser  secured  by  him, 
as  a  purchaser  willing  and  able  to  buy 
and  complete  the  exchange.  It  will  be 
observed  that  the  court,  in  the  report- 
ed case  (McCarthy  ▼.  Reid,  ante, 
1000),  refuses  to  follow  this  decision, 
and  it  seems  correctly  so,  where  the 
contract  has  actually  been  rescinded 
for  misrepresentation  or  fraud.  The 
premise  upon  which  the  Colorado 
court  bases  its  decision,  viz.,  that  "'a 
valid  agreement"  is  entered  into  for 
the  exchange,  seems  to  be  negatived  by 
its  admission  that  the  contract  may 
have  been  voidable  because  of  misrep- 
resentation. At  least,  after  it  is 
avoided,  there  seems  to  remain  no 
"valid"  agreement.  Some  support  for 
the  conclusion  of  the  Colorado  court 
appears  in  Lockwood  v.  Halsey  (1889) 
41  Kan.  166,  21  Pac.  98,  where  an 
owner  who  had  employed  a  broker,  and 
paid  him  his  commission  for  effecting 
an  exchange  of  real  estate,  was  held 
not  entitled  to  recover  the  commission 
after  he  had  had  the  conveyances  de- 
livered in  the  exchange  of  property 
set  aside  for  a  defect  in  title  of  his 
grantor,  and  because  the  land  was  not 
situated  as  represented,  in  the  absence 
of  a  showing  of  bad  faith  on  the  part 
of  the  agent.  The  court  thus  dis- 
cusses the  question:  *ls  a  real  es- 
tate broker  an  insurer  of  the  title, 
where  an  exchange  of  land  is  made 
by  him?    In  other  words,  did  Lock- 


wood  contract  or  agree  that  the  rep- 
resentations nmde  by  Graham  or  his 
agents  in  relation  to  the  land  were' 
true,  or  does  the  law  impose  such  a 
burden  upon  an  agent?  The  rule 
seems  to  be  well  settled  by  authority 
and  good  reason  that,  to  entitle  a  real 
estate  agent  to  his  commission  in  a 
sale  or  exchange  of  lands,  it  is  only 
necessary  for  him  to  furnish  a  pur- 
chaser who  is  willing  to  purchase  or 
exchange  upon  the  terms  and  condi- 
tions agreed  to  or  proposed  by  the 
seller.  This  would,  prima  facie,  en- 
title the  agent  to  receive  a  commission. 
Where  such  a  proposition  is  not  ac- 
cepted by  the  owner  of  the  land,  then, 
before  an  agent  can  recover  his  com- 
mission, he  must  still  further  show 
that  the  purchaser  he  has  found  is 
willing  and  able  to  purchase  or  ex- 
change upon  the  terms  offered  by  the 
owner  of  the  land.  .  .  .  But  where 
they  are  brought  together  in  person, 
or  by  correspondence,  and  the  pur- 
chaser is  accepted  and  the  exchange 
is  authorized,  the  principal  at  the 
time  being  in  the  possession  of  all  the 
knowledge  and  facts  known  to  the 
agent,  and  the  whole  transaction  on 
the  part  of  the  agent  is  done  in  good 
faith,  so  far  as  the  agent  is  concerned, 
the  transaction  is  completed,  and  he 
has  fully  earned  his  commission,  al- 
though afterward  it  may  turn  out  that 
there  is  a  defect  in  the  title  and  qual- 
ity, or  condition,  of  the  land.'' 

W.  A.  E. 


1.  A.  HUEY,  Appt, 

V. 

STATE  OF  TEXAS. 


Texas  Court  of  Criminal  Appeals  ^^  November  M,  1020. 
(—  Tex.  Crim.  Rep,  — ,  227  S.  W.  186.) 

Criminal  law  —  effect  of  finding  by  onswom  jury. 

One  securing  reversal  of  conviction  for  manslaughter  because  the  jury 
was  not  sworn  cannot,  upon  a  second  trial,  rely  upon  such  verdict  as  an 
acquittal  of  the  higher  crime  of  murder. 

ISee  note  on  this  question  beginning  on  page  1006.] 
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Appeal  by  defendant  from  a  judgment  of  the  District  Couri;  for  Cooke 
County  (Pearman,  J.)  convicting  him  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Gulp,  Gulp,  &  Gulp,  for  ap- 
pellant : 

The  verdict  and  judgment  finding 
the  defendant  guilty  of  manslaughter 
at  the  fall  term  of  the  district  court 
of  Cooke  county,  Texas,  amounted  to 
an  acquittal  of  murder  under  our  stat- 
ute, and  for  which  he  could  never  be 
tried  again. 

Blackshear  v.  State,  69  Tex.  Crim. 
Rep.  113,  154  S.  W.  664;  Ex  parte 
Lange,  18  Wall.  163,  21  L.  ed.  872; 
Crafton  v.  United  States,  206  U.  S.  333, 
51  L.  ed.  1084,  27  Sup.  Ct.  Rep.  749,  11 
Ann.  Cas.  640 ;  State  v.  Bruffey,  75  Mo. 
389 ;  Benton  v.  Com.  91  Va.  782,  21  S. 
E.  495;  Briggs  v.  Com.  82  Va.  554; 
Parker  v.  State,  22  Tex.  App.  106,  8 
S.  W.  100 ;  Smith  v.  State,  22  Tex.  App. 
316,  3  S.  W.  684;  Mixon  v.  State,  35 
Tex.  Crim.  Rep.  458,  34  S.  W.  290; 
Anderson  v.  State,  24  Tex.  App.  705,  7 
S.  W.  40 ;  Davis  v.  State,  39  Tex.  Crim. 
Rep.  681,  47  S.  W.  978 ;  Black  v.  State, 
—  Tex.  Crim.  Rep.  — ,  68  S.  W.  683; 
Harvey  v.  State,  36  Tex.  Crim.  Rep. 
645,  34  S.  W.  623;  Flynn  v.  State,  43 
Tex.  Crim.  Rep.  407,  66  S.  W.  561 ;  Ex 
parte  Moore,  46  Tex.  Crim.  Rep.  417, 
80  S.  W.  621 ;  Burnett  v.  State,  53  Tex. 
Crim.  Rep.  515,  112  S.  W.  74;  Jackson 
V.  State,  65  Tex.  Crim.  Rep.  79,  131 
Am.  St.  Rep.  792,  115  S.  W,  262 ;  Smith 
V.  State,  66  Tex.  Crim.  Rep.  228,  147 
S.  W.  240 ;  Lee  v.  State,  67  Tex.  Crim, 
Rep.  137,  148  S.  W.  706;  Johnson  v. 
State,  67  Tex.  Crim.  Rep.  441,  149  S. 
W.  165 ;  Whiten  v.  State,  71  Tex.  Crim. 
Rep.  555,  160  S.  W.  462. 

Messrs.  Gamett  &  Gamett  and  Alvin 
M.  Owsley,  Assistant  Attorney  Gen- 
eral, for  the  State: 

A  conviction  of  manslaughter  by  an 
unsworn  jury  does  not  operate  as  an 
acquittal  of  murder,  on  a  subsequent 
trial. 

Hewey  v.  State,  —  Tex.  Crim.  Rep. 
— ,  220  S.  W.  1106;  Crisp  v.  State,  — 
Tex.  Crim.  Rep.  — ,  220  S.  W.  1104; 
Henry  v.  State,  —  Tex.  Crim.  Rep.  — , 
220  S.  W.  1108;  Ogle  v.  State,  43  Tex. 
Crim.  Rep.  219,  96  Am.  St.  Rep.  860, 
63  S.  W.  1109,  15  Am.  Crim.  Rep.  321 ; 
Howard  v.  State,  80  Tex.  Crim.  Rep. 
688,  L.R.A.1917D,  393,  192  S.  W.  770; 
Slaughter  v.  State,  100  Ga.  323,  28  S. 
E.  159 ;  Stell  v.  State,  14  Tex.  App.  59. 


Morrow,  J.,  delivered  the  opinion 
of  the  court: 

The  conviction  is  for  murder, 
and  punishment  fixed  at  confine* 
ment  in  the  penitentiary  for  seven 
years. 

Under  the  same  indictment,  on  a 
former  trial,  appellant  was  ad- 
judged guilty  of  manslaughter. 
By  appeal  he  sought  and  obtained 
relief  from  this  judgment  upon  the 
ground  that  the  verdict  of  convic- 
tion was  rendered  by  a  jury  not 
sworn  as  required  by  law,  and 
therefore  void.  Hewey  v.  State,  — 
Tex.  Grim.  Rep.  — ,  220  S.  W.  1108. 
In  the  instant  case  he  interposed  a 
plea  of  former  acquittal  of  murder, 
seeking  to  avail  himself  of  the  stat- 
utory rule  under  which,  where  one 
is  tried  under  an  indictment  which 
includes  several  degrees,  a  convic- 
tion of  the  lesser  operates  as  an 
acquittal  of  the  higher  degree. 
Code  Grim.  Proc.  art.  782.  In  this 
statute  an  exception  is  made  of 
those  cases  in  which  the  new  trial 
is  gained,  or  the  judgment  arrest- 
ed, because  of  want  of  jurisdiction 
in  the  court  trying  the  case.  Other 
^statutory  provisions  emphasize  this 
exception.  In  article  20,  Code 
Crim.  Proc,  it  is  said:  "If  the  de- 
fendant shall  have  been  acquitted 
.upon  trial  in  a  court  having  no 
jurisdiction  of  the  offense,  he  may, 
nevertheless,  be  prosecuted  again.'' 

Again,  in  subdivision  2  of  article 
572,  it  is  said  in  substance  that  to 
bar  a  subsequent  trial  the  acquittal 
must  have  been  by  a  jury  in  a  court 
of  competent  jurisdiction,  whether 
the  acquittal  was  regular  or  irreg- 
ular. In  our  Constitution  it  is  pro- 
vided that  the  right  of  trial  by  jury 
shall  remain  inviolate.  The  legisla- 
ture shall  pass  such  laws  as  may  be 
needed  to  regulate  the  same  and  to 
maintain  its  purity  and  efficacy. 
Const,  art.  1,  §  15.  The  legislature 
has  provided  that  no  person  can  be 
convicted  of  a  felony  except  upon 
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the  verdict  of  a  jury  duly  rendered 
and  recorded.  Code  Crim.  Proc. 
art.  21.  The  legislature  has  also 
declared  that  a  jury  must  be  im- 
paneled and  sworn,  and  the  courts 
have  held  that,  unless  the  verdict  is 
rendered  by  a  jury  impaneled  and 
sworn,  it  is  not  in  law  a  verdict. 
Howard  v.  State,  80  Tex.  Crim. 
Rep.  588,  L.RJ1.1917D,  391,  192  S. 
W.  770;  Crisp  v.  State,  —  Tex. 
Crim.  Rep.  — ,  220  S.  W.  1104; 
Henry  v.  State,  —  Tex.  Crim.  Rep. 
— ,  220  S.  W.  1109.  Jeopardy  does 
not  attach  in  a  felony  case  until  the 
jury  has  been  duly  impaneled  and 
sworn.  Howard  v.  State,  supra; 
Hippie  V.  State,  80  Tex.  Crim.  Rep. 
541,  L.R.A.1917D,  1141,  191  S.  W. 
1150;  5  R.  C.  L.  p.  121;  Bishop, 
New  Crim.  Law,  §§  1014  and  1015. 
The  district  courts  of  this  state  are 
^ven  jurisdiction  in  felony  cases 
(Const,  art.  5,  §  8) ;  and  another 
statute  provides  that  the  accused 
in  a  felony  case  cannot  waive  a 
jury.  These  constitutional  and 
statutory  provisions  render  it  cer- 
tain that  in  our  state  it  is  essential 
in  a  felony  case  that  the  judgment 
be  based  upon  the  verdict  of  a  jury. 
The  court  organized  has  no  power 
to  determine  the  guilt  or  innocence 
of  one  accused  of  a  felony,  except 
through  the  instrumentality  of  a 
jury  duly  impaneled  and  sworn. 
The  United  States  Supreme  Court, 
in  the  case  of  Kepner  v.  United 
States,  195  U.  S.  100,  49  L.  ed.  114, 
24  Sup.  Ct.  Rep.  797,  1  Ann.  Cas. 
655,  said:  "Undoubtedly  in  those 
jurisdictions  where  a  trial  of  one 
accused  of  crime  can  only  be  to  a 
jury,  and  a  verdict  of  acquittal  or 
conviction  must  be  by  a  jury,  no 
legal  jeopardy  can  attach  until  a 
jury  has  been  called  and  charged 
with  the  deliverance  of  the  ac- 
cused." 
To  the  same  effect  is  State  v. 
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Herold,  68  Wash.   654,  40  L;R.A. 
(N.S.)  1213,  123  Pad.  1076. 

The  appellant  urged  in  the  court 
below,  upon  motion  for  new  trial, 
that  the  court  was  without  juris- 
diction to  enter  judgment  against 
him  convicting  him  of  manslaugh- 
ter, for  the  reason  that  the  body  of 
men  purporting  to  render  the  ver- 
dict was  not  a  jury  organized,  im- 
paneled, and  sworn  as  required  by 
the  Constitution  and  laws  of  this 
state,  and  that  in  consequence 
thereof  the  purported  verdict  was 
a  nullity.  Upon  a  record  present- 
ing these  facts  on  the  former  trial, 
the  appellant  invoked  the  decision 
of  this  court  upon  his  contention 
that  the  judgment  of  the  court  con- 
victing him  of  manslaughter  was 
void,  because  not  based  upon  a  ver- 
dict of  a  jury.  The  judgment  of 
this  court  sustaining  this  conten- 
tion is  conclusive.  In  the  face  of 
such  judgment  he  cannot  maintain 
his  present  conten-  ^j^,^,^^,  ,^^_ 
tion  that  the  judg-  eirect"of  flndTns 
ment  convicting  him  Jf^""^^'* 
of  manslaughter 
was  based  upon  the  verdict  of  a 
jury.  Upon  the  record  before  us,  it 
is  clear  that  the  appellant  was  not 
convicted  of  manslaughter  by  the 
verdict  of  the  jury.  He  sought  and 
obtained  a  reversal  upon  this 
ground.  He  is  not  entitled  to  the 
benefit  of  the  statute  providing 
that  the  conviction  of  a  lesser  de- 
gree will  acquit  of  the  higher.  His 
case  comes  within  the  exception  to 
that  statute.  His  is  not  the  case  of 
an  irregular  acquittal  referred  to 
in  article  572.  He  has  not  been 
tried  by  a  jury,  and  the  judgment 
rendered  on  the  former  trial  is  not 
available  as  a  bar  to  the  present 
prosecution.  The  trial  court  did 
not  err  in  so  ruling. 

The  judgment  is  afiSrmed. 

Petition    for    rehearing    denied 
January  26,  1921. 
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ANNOTATION. 

Plea  of  former  jeopardy  or  of  former  convictum  or  acqidttal  where  jiiry  was 

not  sworn. 


The  holding:  of  the  reported  case 
(HuEY  V.  State,  ante,  1003),  that  a 
previous  verdict  rendered  by  an  un- 
sworn jury  will  not  support  a  plea  of 
former  jeopardy,  seems  to  be  in  line 
with  what  authority  there  is  upon  the 
subject. 

No  other  case  has  been  found  in- 
volving the  precise  question  consid- 
ered in  the  reported  case,  but  in 
Slaughter  v.  State  (1897)  100  Ga.  323, 
28  S.  E.  159,  where  it  was  sought  to 
set  aside  a  conviction  on  the  ground 
that  the  jury  had  not  been  sworn,  the 
court  says :  "A  total  failure  to  swear 
the  jury  is  a  matter  which  cannot,  in 
any  manner  or  under  any  circum- 
stances, be  waived;  and,  as  a  conse- 
quence, a  conviction  by  an  unsworn 
jury  is  a  mere  nullity,  of  which  the  ac- 
cused could  not,  upon  a  subsequent 
arraignment,  avail  himself  by  n  plea 
of  autrefois  convict/' 

And  in  State  v,  Herold  (1912)  68 
Wash.  654,  40  L.RA,(N.S.)  1213,  123 
Pac.  1076,  it  is  held  that  where,  in  the 
course  of  a  trial,  it  was  discovered  that 
one  of  the  jurymen  had  not  taken  the 
oath,  and  the  trial  was  thereupon 
stopped,  the  jury  resworn,  and  the 
trial  again  commenced  as  in  the  first 
instance,  a  plea  of  former  jeopardy 
could  not  be  sustained,  since  there 
could  be  no  jeopardy  until  the  de- 
fendant had  been  placed  on  trial  be- 
fore a  jury  legally  impaneled  and 
sworn. 

So  also  in  McFadden  v.  Com,  (1854) 
23  Pa.  12,  62  Am,  Dec.  308,  where  it 
appeared  that  the  defendant  had  been 
arraigned  on  the  same  indictment  at 
a  previous  term ;  that  a  jury  had  been 
called  and  eleven  jurors  chosen,  but 
before  the  selection  proceeded  any 
farther,  and  before  any  of  the  jurors 
were  sworn,  the  district  attorney 
claimed  the  right  to  challenge  for 
cause  one  of  those  already  chosen; 
that  the  court  sustained  the  challenge, 
and  when  the  twelfth  juror  was  called, 
the  prisoner  refused  to  take  any  part 


in  the  selection ;  whereupon  the  court, 
on  the  motion  of  the  district  attorney,* 
dismissed  the  jurors  and  postponed  the 
trial  to  the  following  term, — it  was 
held  that  these  facts  were  not  sufficient 
to  sustain  a  plea  of  former  jeopardy, 
since  ''to  place  a  man  in  jeopardy,  he 
must  be  in  peril  from  the  verdict  of  a 
particular  jury.  He  cannot  be  so  by 
the  calling  of  eleven,  for  they  can  give 
no  verdfct,  nor  is  he  endangered  by 
twelve  unless  they  are  sworn.  Until 
they  have  taken  the  oath  they  are  not 
Jurors,  and  have  no  more  control  of 
his  fate  than  any  other  equal  number 
of  citizens." 

There  are  also  general  statements 
to  the  effect  that  jeopardy  does  not 
attach  until  the  trial  has  legally  com- 
menced, and  that  the  trial  does  not 
commence  until  the  jury  has  been  le- 
gally impaneled  and  sworn,  to  be 
found  in  numerous  cases  which  do  not 
involve  the  question  considered  here- 
in. The  following  are  illustrations  of 
such  cases,  but  the  list  is  by  no  means 
exhaustive : 

United  States.  —  United  States  ▼. 
Van  Vliet  (1885)  23  Fed.  35. 

Alabama.  —  Lyman  v.  State  (1872) 
47  Ala.  686;  Scott  v.  State  (1895)  110 
Ala.  48,  20  So.  468,  subsequent  appeal 
in  (1896)  113  Ala.  64«  21  So.  425. 

Arkansas.  —  McKenzie  v.  State 
(1870)  26  Ark.  334. 

Florida.— Allen  v.  State  (1906)  52 
Fla.  1,  120  Am.  St  Rep.  188,  41  So. 
693,  10  Ann.  Gas.  1085. 

Georgia.-— Reynolds  v.  State  (1847) 
8  6a.  53. 

Hawaii.  —  Reg.  v.  Poor  (1893)  9 
Haw.  297. 

Illinois.  —  O'Donnell  v.  People 
(1906)  224  111.  218,  79  N.  E.  639,  8  Ann. 
Gas.  123. 

Indiana.— Haase  v.  State  (1893)  8 
Ind.  App.  488,  36  N.  E.  54. 

Kentucky.— Tye  v,  Gom.  (1881)  8 
Ky.  L.  Rep.  59  (abstract) . 

Louisiana. — State  v.  Paterno  (1891) 
43  La.  Ann.  514,  9  So.  442;  State  v. 
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Robinson  (1894)  46  La.  Ann.  769,  15 
So.  146. 

Michigan. — People  v.  Barker  (1886) 
€0  Mich.  277, 1  Anu  St  Rep.  501,  27  N. 
W.  539;  People  v.  Kuhn  (1887)  67 
Mich.  463,  35  N.  W.  88. 

North  Carolina. — State  y.  Smith 
<1915)  170  N.  C.  742,  87  S.  E.  98. 

Oklahoma.— Re  McClaskey  (1894)  2 
Okla.  568,  37  Pac.  854. 

Pennsylvania* — McFadden  t.  Com. 
<1854)  23  Pa.  12,  62  Am.  Dec.  308; 
Alexander  v.  Com.  (1884)  105  Pa.  1. 

Philippine. — ^United  States  v.  Bal- 
lentine  (1905)  4  Philippine,  672. 


South  Carolina.— State  v.  M'Kee 
(1830)  17  S.  C.  L,  (1  Bail.)  651,  21 
Am.  Dec.  499;  State  v.  Coleman  (1899) 
54  S.  C.  282,  32  S.  E.  406. 

Texaa— Howard  v.  State  (1917)  80 
Tex.  CrinL  Rep.  588,  L.R.A.1917D,  391, 
192  S.  W.  770;  Hippie  v.  State  (1917) 
80  Tex.  Crim.  Rep.  641,  L.R.A.1917D, 
1141,  191  S.  W.  1150. 

Vermont.— State  v.  Whipple  (1885) 
67  Vt.  637. 

Wisconsin.  —  McDonald  t.  State 
(1891)  79  Wis.  651,  24  Am.  St.  Rep. 
740,  48  N.  W.  863.  M.  A.  L. 
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JOSEPH  SCOTT,  Respt, 

V. 

TIMES-MIRROR  COMPANY,  Appt 

OiUifamia  Siipretne  Court  (In  Bane) -^October  8f  1010* 

(181  CaL  346,  184  Pac  672.) 


-—  publication  of  other  libeL 

1.  Remoteness  in  time  of  publication  of  another  libel  does  not  render 
evidence  of  it  inadmissible  in  an  action  for  libel,  but  goes  to  the  weight  of 
"the  evidence  only. 

[See  note  on  this  queatwn  beginning  on  page  1026.] 


Appeal  —  snflSciency  of  reservation  of 
objection  to  evidence. 

'2.  An  objection  that  evidence  of  a 
publication  other  than  the  one  made 
^e  basis  of  a  libel  suit  was  incompe- 
tent, irrelevant,  and  immaterial  in 
\8uch  suit  is  sufficient  to  reserve  for 
review  the  objection  that  the  two  pub- 
lications were  dissimilar  in  import. 
[See  26  R.  C.  L.  1051.] 

Libel  —  when  malice  an  issue. 

8.  Actual  malice,  or  malice  In  fact, 
becomes  an  issue  in  an  action  for  civil 
libel  where  plaintiff  seeks  to  recover 
punitive  or  exemplary  damages,  or 
where  defendant  alleges  that  the  pub- 
lication was  justified  on  the  ground  of 
privilege. 

[See  17  R.  C.  L.  823,  488.] 

Evidence  —  dissimilarity  of  import  — 

effect. 

4.  Upon  the  question  of  malice  in 
.an  action  for  publication  of  a  libel, 
evidence  of  other  publications  is  not 
rendered  incompetent  by  the  fact  that 
ithey  are  of  dissimilar  import. 

[See  17  R.  C.  L.  410.] 


—  evidence  of  injury. 

5.  An  attorney  at  law  suing  for  pub- 
lication of  a  libel  is  not  required  to 
prove  the  extent  to  which  he  has  been 
damaged,  or  of  what  legal  fees  he 
has  been  deprived  through  its  circula- 
tion, or  what  clients  he  has  lost  be- 
cause of  it 

Damages  —  libel  —  element. 

6.  Upon  the  question  of  actual  dam- 
ages to  be  awarded  for  publication  of 
a  libel,  evidence  may  be  considered  of 
its  wide  publicity,  plaintiff's  standing 
in  the  community,  his  good  name  and 
reputation,  and  his  injured  feelings 
•and  mental  suffering. 

[See  17  R.  C.  L.  430.] 

Appeal  —  interference  with  award  of 
damages. 

7.  An  award  of  actual  damages  for 
publication  of  a  libel  approved  by  the 
trial  court  will  not  be  disturbed  on 
appeal,  unless  it  appears  that  it  was 
the  result  of  passion  or  prejudice. 

[See  2  R.  C.  L.  199,  200;  17  R.  C.  L. 
444.] 
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Damages  —  punitiYe  —  discretion  of 

jury. 

8.  The  jury  have  a  wider  discretion 
in  the  matter  of  allowing  punitive 
damages  for  libel  than  they  have  in 
the  matter  of  compensatory  damages. 

[See  17  R.  C.  L,  442.] 

Appeal  —  misconduct  of  counsel  — 
failure  to  invoke  protection  of  trial 
court) 

9.  Miscoi^duct  of  counsel  in  ar- 
gument to  the  jury  will  not  be  consid- 
ered on  appeal  if  the  protection  of 
the  trial  court  was  not  invoked,  and 
an  admonition  to  the  jury  would  have 
removed  the  effect  thereof. 

[See  2  R.  C.  L.  438,] 

Evidence  —  libel  —  statement  to  re- 
porter. 

10.  Upon  the  question  of  good  -faith 
of  a  newspaper  in  publishing  a  state- 
ment that  an  attorney  was  fomenting 
litigation,  evidence  is  admissible  of  a 
statement  by  the  client  to  reporters  in 
the  office  of  the  person  libeled  shortly 
before  the  publication  was  issued. 

[See  17  R.  C.  L.  409.] 

—  libel  —  allegations  in  ccnnplaint  in 
action  which  plaintiff  was  charged 
with  fomenting. 

11.  In.  an  action  for  publication  of 
a  libel  in  accusing  an  attorney  of 
fomenting  a  divorce  suit  to  fill  his  own 
pocket,  the  complaint  sworn  to  by 
plaintiff  in  the  divorce  suit  is  admis- 


sible in  evidence  as  tending  to  show- 
that  the  attorney  acted  on  represen- 
tations of  his  client  in  instituting  the 
proceeding. 

—  biographical  sketch* 

12.  A  plaintiff  in  a  libel  suit  may 
give  a  biographical  sketch  of  himself 
for  the  purpose  of  showing  how  he  has 
been  injured  by  the  libel. 

Appeal  —  permitting  plaintiff  to  ap- 
pear pro  se. 

13.  It  is  not  error  to  permit  an 
attorney  suing  for  publication  of  a 
libel  to  appear  as  his  own  attorney 
and  argue  the  case  to  the  jury,  al- 
though he  is  represented  by  other 
counsel  in  the  case. 

—  refusal  to  instruct  —  error. 

14.  Failure  to  give  a  requested  in- 
struction is  not  prejudicial  error,  in 
the  absence  of  anything[*to  show  its 
applicability  to  the  facts. 

[See  14  R.  C.  L.  786.] 

—  refusal  of  duplicate  instruction* 

15.  Refusal  of  an  instruction  the 
substance  of  which  is  given  elsewhere 
is  not  error. 

[See  2  R.  C.  L.  261.] 

—  insufficient  argument  —  effect. 

16.  The  appellate  court  will  not  con- 
sider a  mere  statement  that  the  court 
erred  in  refusing  an  instruction,  with- 
out argument  or  citation  of  authority. 

[See  2  R.  C.  L.  178.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Parker,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  an  alleged  civil  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  George  P.  Adams,  Joseph  L. 
Lewinsohn,  Hunsaker  &  Britt,  LeRoy 
M.  Edwards,  and  Samuel  Poorman,  Jr., 

for  appellant. 

Messrs.  Joseph  Scott,  John  Mason 
Ross,  J.  B.  Joujon  Roche,  and  A.  6. 
Ritter,  for  respondent: 

Evidence  of  plaintiff's  standing  in 
the  community,  his  reputation,  and  in- 
jured feelings  was  relevant  and  mate- 
rial, and  entitled  to  be  considered  by 
the  jury  in  estimating  the  compensa- 
tory damages. 

Cyrowski  v.  Polish-American  Pub. 
Co.  196  Mich.  648,  163  N.  W.  69; 
Rhodes  v.  Naglee,  66  Cal.  677,  6  Pac. 
863;  Cahill  v.  Murphy,  94  Cal.  29,  28 
Am.  St.  Rep.  88,  30  Pac.  195 ;  Davis  v. 
Hearst,  160  Cal.  185,  116  Pac.  530; 
Aston  V.  Examiner  Printing  Co.  226 
Ped.  496;  Turner  v.  Hearst,  115  Cal. 


395,  47  Pac.  129 ;  Klumph  v.  Dunn,  66 
Pa.  141,  5  Am.  Rep.  855;  Press  Pub. 
Co.  V.  McDonald,  26  L.R.A.  531,  11  C. 
C.  A.  155,  26  U.  S.  App.  167,  63  Fed. 
238;  Enquirer  Co.  v.  Johnston,  18  G. 
C.  A.  628,  34  U.  S.  App.  607,  72  Fed. 
443;  Barkly  v.  Copeland,  74  Cal.  1,  5 
Am.  St.  Rep.  413,  15  Pac.  307;  Smith 
V.  Hubbell,  142  Mich.  637,  106  N.  W. 
547;  Saunders  v.  Post-Standard  Co. 
107  App.  Div.  84,  94  N.  Y.  Supp.  993; 
Bingham  v.  Gaynor,  135  App.  Div.  426, 
119  N.  Y.  Supp.  1010;  Post  Pub.  Co.  v. 
Peck,  120  C.  C.  A.  1,  199  Fed.  6. 

'The  question  of  excessiveness  of  the 
verdict  is  primarily  addressed  to  the 
discretion  of  the  trial  court. 

Swain  v.  Fourteenth  Street  R.  Co.  9S 
Cal.  179,  28  Pac.  829,  11  Am.  Neg.  Gas. 
209;  Gomez  v.  Scanlan,  155  Cal.  528, 
102  Pac.  12;  James  v.  Oakland  Trac- 
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tion  Co.  10  Cal.  App.  785,  103  Pac. 
1082;  Dunn  v.  Hearst,  139  Cal.  239,  73 
Pac.  138;  Aldrich  v.  Palmer,  24  Cal. 
616;  Meyer  v.  Gr^at  Western  Ins.  Co. 
104  Cal.  381,  38  Pac.  82 ;  Baxter  v.  Mc- 
Kinlay,  16  Cal.  76;  Antoine  Co.  v. 
Ridge  Co.  23  Cal.  219,  10  Mor.  Min. 
Rep.  97;  Reeve  v.  Colusa  Gas  &  £.  Co. 
152  Cal.  99,  92  Pac.  89 ;  Dietz  v.  Kucks, 

5  Cal.  Unrep.  406,  45  Pac.  832;  Foun- 
tain V,  Connecticut  F.  Ins.  Co.  —  Cal. 
App.  — ,  117  Pac.  630;  Graham  v.  Bry- 
ant, 4  Cal.  Unrep.  288,  87  Pac.  232; 
Hickey  v.  Coschina,  133  Cal.  81,  66 
Pac.  313. 

The  amount  of  the  verdict  for  com- 
pensatory damages  is  not  at  all  out  of 
proportion  to  the  recoveries  which 
have  been  sustained  by  the  courts. 

Wilson  v.  Fitch,  41  Cal.  363,  9  Mor. 
Min.  Rep.  155;  Harris  v.  Zanone,  93 
Cal.  59,  28  Pac.  845;  Payne  v.  Rouss, 
46  App.  Div.  315,  61  N.  Y.  Supp.  705; 
Duke  V.  Morning  Journal  Asso.  120 
Fed.  860;  Cook  v.  Globe  Printing  Co. 
227  Mo.  471,  127  S.  W.  332;  Pfister  v, 
Milwaukee  Free  Press  Co.  139  Wis. 
627,  121  N.  W.  938;  Scott  v.  Sun  Print- 
ing &  Pub.  Asso.  74  Hun,  284,  26  N.  Y. 
Supp.  690;  Brown  v.  Globe  Printing 
Co.  216  Mo.  611,  127  Am.  St  Rep.  627, 
112  S.  W.  462;  Crane  v.  Bennett,  77 
App.  Div.  102,  79  N.  Y.  Supp.  66; 
Brdwn  v.  Publishers:  George  Knapp 

6  Co.  213  Mo.  655,  112  S.  W.  474; 
O'Malley  v.  Illinois  Pub.  &  Printing 
Co.  194  111.  App.  644. 

The  discretion  of  juries  in  regard  to 
the  assessment  of  punitive  damages  is 
wider  than  in  the  assessment  of  com- 
pensatory damages. 

Voltz  V.  Blackmar,  64  N.  Y.  440 ;  Day 
V.  Woodworth,  13  How.  363,  14  L.  ed. 
181;  Bennett  v.  Hyde,  6  Conn.  24; 
Hayner  v.  Cowden,  27  Ohio  St.  292,  22 
Am.  Rep.  303;  McConnell  v.  Hampton, 
12  Johns.  234 ;  4  Sedgw.  Damages,  9th 
ed.  §  1318;  Davis  v.  Hearst,  160  Cal. 
143,  116  Pac.  530;  Luther  v.  Shaw,  157 
Wis.  284,  52  L.R.A.(NJ3.)  85,  147  N. 
W.  18. 

The  circumstances  surrounding  the 
preparation  and  publication  of  this 
libel  in  themselves  constitute  evidence 
of  malice. 

Scripps  V.  Reilly,  35  Mich,  371,  24 

Am.  Rep.  575;  Hassett  v.  Carroll,  85 

Conn.   23,    81    Atl.    1013,    Ann.    Cas. 

1913A,  333;  Simons  v.  Lewis,  51  La. 

Ann.   327,   25   So.   406;    Robinson  v. 

Johnson,  152  C.  C.  A.  505,  239  Fed. 

671 ;  Jones  v.  Pulitzer  Pub.  Co.  —  Mo. 

App.  — ,  195  S.  W.  80. 
12  A.L.R.— 64. 


The  trial  court  did  not  err  in  admit- 
ting other  libels  of  similar  import  to 
that  sued  upon. 

•  McCloy  V.  Vaughan,  185  Mich.  189, 
151  N.  W.  667;  Julian  v.  Kansas  City 
Star  Co.  209  Mo.  35,  107  S.  W.  496; 
Chamberlin  v.  Vance,  51  Cal.  75; 
Norris  v.  Elliott,  39  Cal.  72;  Harris 
V.  Zanone,  93  Cal.  69,  28  Pac.  845; 
Preston  v.  Frey,  91  Cal.  107,  27  Pac. 
533 ;  Heame  v.  DeYoung,  119  Cal.  670, 
62  Pac,  150,  499;  Tingley  v.  Times  Mir- 
ror Co.  151  Cal.  1,  89  Pac.  1097 ;  Crib- 
ble V.  Pioneer  Press  Co.  34  Minn.  342, 
25  N.  W.  710;  Larrabee  v.  Minnesota 
Tribune  Co.  36  Minn.  141,  30  N.  W. 
462;  Ball  v.  Evening  American  Pub. 
Co.  237  111.  592,  83  N.  E.  1097;  Johnson 
V.  Featherstone,  141  Ky.  793,  133  S.  W. 
763;  Ott  V.  Murphy,  160  Iowa,  730, 
141  N.  W.  463;  Goodrich  v.  Stone,  11 
Met.  486;  Westerfield  V.  Scripps,  119 
Cal.  607,  51  Pac.  958 ;  Davis  v.  Hearst, 
160  Cal.  162,  116  Pac.  538;  Register 
Newspaper  Co.  v.  Worthen,  33  Ky.  L. 
Rep.  840,  111  S.  W.  693;  Medwether  v. 
Publishers:  George  Knapp  &  Co.  211 
Mo.  199,  16  L.R.A.(N.S.)  953,  109  S. 
W.  750;  Evening  Journal  Asso.  v.  Mc- 
Dermott,  44  N.  J.  L.  430,  43  Am.  Rep. 
892;  Williams  Printing  Co.  v.  Saun- 
ders, 113  Va.  156,  73  S.  E.  472,  Ann. 
Cas.  1918E,  693;  Steams  v.  Cox,  17 
Ohio,  590;  Vanderveer  v.  Sutphin,  5 
Ohio  St.  294;  Botsford  v.  Chase,  108 
Mich.  432,  66  N.  W.  325 ;  Seip  v.  Desh- 
ler,  170  Pa.  334,  32  Atl.  1032;  Knapp 
V.  Fuller,  55  Vt.  312,  45  Am.  Rep,  618 ; 
Severance  v.  Hilton,  32  N.  H.  289;  Wil- 
liams V.  Hicks  Printing  Co.  159  Wis. 
90,  150  N.  W.  183;  Downs  v.  Cassidy, 
47  Mont.  471,  133  Pac.  106,  Ann.  Cas. 
1915B,  1155;  Smith  v.  Brown,  97  S.  C. 
239,  81  S.  E.  633;  Vial  v.  Larson,  132 
Iowa,  208,  109  N.  W.  1007;  Hintz  v. 
Graupner,  138  111.  158,  27  N.  E.  985; 
Grace  v.  McArthur,  76  Wis.  641,  45 
N.  W.  518;  Casey  v.  Hulgan,  118  Ihd. 
590,  21  N.  E.  322 ;  Scott  v.  Mortsinger, 
2  Blackf.  454;  Beshiers  v.  Allen,  46 
Okla.  331,  L.R.A.1915E, -413,  148  Pac. 
141;  Brittain  v.  Allen,  13  N.  C.  (2 
Dev.  L.)  120. 

A  party  cannot  complain  in  the  ap- 
pellate court  of  misconduct  on  the  part 
of  counsel  where  the  trial  court  was 
not  requested  to  instruct  the  jury  to 
disregard  the  alleged  misconduct. 

People  V.  Shears,  133  Cal.  154,  65 
Pac.  296;  Grossetti  v.  Sweasey,  176 
Cal.  793,  169  Pac.  687;  People  v.  Bab- 
cock,  160  Cal.  537,  117  Pac.  549;  Ting- 
ley  V.  Times  Mirror  Co.  151  Cal..  1,  89 
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Pac.  1097;  Duer  v.  Gagrnon,  129  Minn. 
517,  152  N.  W-  880;  29  Cyc.  1010; 
Wendler  v.  People's  House  Furnishing 
Co.  165  Mo.  527,  65  S.  W.  737. 

Alleged  errors  in  the  admission  of 
evidence  which  are  referred  to,  but 
not  discussed,  in  appellant's  brief,  de- 
serve "scant  notice"  on  appeal,  and 
will  not  be  considered. 

Dove  V.  Southern  P.  Co.  163  Cal.  182, 
124  Pac.  817;  Gray  v.  Walker,  157  Cal. 
381,  108  Pac.  278 ;  Bom  v.  Castle,  175 
Cal.  680,  167  Pac.  138. 

It  was  not  error  to  permit  respond- 
ent to  give  a  "biographical  sketch  of 
himself." 

Smith  V.  Hubbell,  142  Mich.  637,  106 
N.  W.  547;  Cyrowski  v.  Polish-Amer- 
ican Pub.  Co.  196  Mich.  648,  163  N.  W. 
68. 

Mr.  W.  H.  Anderson,  amicus  curiae. 

Lawlor,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  civil  libel 
growing  out  of  an  article  published 
in  the  Los  Angeles  Times,  a  daily 
paper  owned  and  controlled  by  the 
defendant  Times-Mirror  Company, 
of  and  concerning  the  plaintiff,  an 
attorney  at  law  in  the  city  of  Los 
Angeles.  The  case  was  tried  by 
jury,  and  a  total  verdict  of  $37,500 
rendered;  $7,500  as  actual  dam- 
ages, and  $30,000  as  punitive  dam- 
ages. Judgment  for  the  full 
amount  was  made  and  entered. 
The  defendant  interposed  a  motion 
for  a  new  trial,  which  was  ordered 
denied.  The  defendant  appeals 
from  the  judgment. 

The  plaintiff  at  the  time  of  the 
alleged  libel  was,  and  for  more 
than  twenty  years  prior  thereto 
had  been,  an  attorney  at  law,  prac- 
tising his  profession  principally  in 
the  city  of  Los  Angeles.  He  alleged 
in  his  complaint:  "That  on  the 
6th  day  of  February,  1915,  the  de- 
fendant, through  evil  motive,  and 
malice,  and  ill  will  towards  the 
plaintiff,  wilfully,  wickedly,  wrong- 
fully, maliciously,  and  with  intent 
and  design  to  injure,  disgrace,  and 
defame  this  plaintiff,  and  to  bring 
him  into  public  discredit  as  a  law- 
yer and  as  a  man,  and  to  cause  the 
public  to  hold  said  plaintiff  in  con- 
tempt  and    ridicule,    published    in 


said  newspaper  of  and  concemingr 
the  plaintiff,  and  of  and  coneemingr 
him  in  his  said  capacity  und  pro- 
fession, the  following  fatee,  libel- 
ous, malicious,  and  defamatory  ar- 
ticle, to  wit: 

"The  Hillman  Divorce  Suit. 

"Her  Mind's  Made  Up ;  They  Won't 

Make  Up. 

"Having  sued  her  husband  for 
divorce,  Mrs.  Bessie  Olive  Hill- 
man  returned  home,  joined  her 
husband  in  dinner,  and  passed  part 
of  the  evening  with  him. 

"Having  been  served  with  pa- 
pers in  his  wife's  suit,  Clarence  D. 
Hillman  conducted  himself  about 
the  house  just  as  he  always  had, 
and  as  though  no  little  thing  like  a 
divorce  matter  was  pending. 

^At  least,  Mrs.  Hillman  de- 
scribed her  domestic  situation  in 
about  this  way:  Yesterday  she 
said  that,  while  she  had  brought 
suit  and  her  husband  had  been  of- 
ficially informed  of  the  fact,  nei- 
ther of  them  so  much  as  mentioned 
the  matter,  and  their  appetites  for 
dinner  were  normal. 

"In  the  office  of  her  attorney  yes- 
terday Mrs.  Hillman  regaled  a 
corps  of  newspaper  men  with  a  se- 
ries of  alleged  misdeeds  on  the  part 
of  her  husband  for  many  years. 
Extreme  cruelty  last  Monday,  she 
said,  decided  her  to  get  a  divorce. 
It  was  the  culmination  of  sixteen 
years  of  ill  treatment,  according  to 
her. 

"Thursday  afternoon  she  brought 
suit;  Thursday  evening  she  was 
very  pleasant  to  her  husband,  and 
the  same  evening  she  is  said  to 
have  told  newspaper  writers  that 
she  was  not  going  to  press  the  suit, 
but  would  go  with  her  husband  to 
court  and  dismiss  the  action.  Her 
husband  said  the  same  thing. 

"Friday  morning  she  changed 
her  mind ;  by  noon  she  was  closeted 
with  her  attorneys,  and  after 
luncheon  she  returned  home  fvlly 
determined  to  leave  her  huti>and 
forever.  Reports  from  the  Hill- 
man home  last  evening  were  that 
Mr.    and    Mrs.    Hillman    enjoyed 
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their  well-appointed  dinner  togeth- 
er, as  usual. 

"The  Hillmans  are  reputed  to  be 
extremely  wealthy.  They  live  in  an 
elegant  home,  and  have  all  the  oth- 
er desirable  things  of  the  rich. 
They  have  eight  children. 

"Sued  Once  Before. 

"In  1904  Mrs.  Hillman  brought 
suit  for  divorce,  but  later  dismissed 
the  action.  She  said  yesterday  she 
wished  that  she  had  pressed  the 
matter.  She  says  that  her  husband 
has  a  habit  of  remaining  silent  at 
home,  only  to  discuss  his  domestic 
affairs  through  the  press.  When 
she  sued  for  divorce  before  she 
says  that  he  gave  out  interviews  to 
the  press,  using  there  arguments 
which  he  expected  to  reach  and 
convince  her. 

"  'This  time  I  am  going  through 
with  it,'  she  said  yesterday,  1  am 
tired  of  his  cruelty.  All  he  thinks 
about  is  money.  He  never  takes  me 
out  anywhere,  except  to  church, 
and  that  is  only  for  show.  After 
he  found  out  I  had  brought  suit  for 
divorce  he  was  awfully  nice  to  me 
— ^but  that  doesn't  make  any  differ- 
ence, this  time.' 

"Joe  Scott,  who  is  attorney  of 
record  in  the  case,  says  he  knew 
nothing  about  the  matter  until  the 
suit  was  filed. 

"Son  Blames  Lawyer. 

"Clarence  Hillman,  the  fourteen- 
year-old  son  of  Mr.  and  Mrs.  Hill- 
man, is  endeavoring  to  patch  up 
matters  between  his  parents,  and 
stated  last  night  at  their  Pasadena 
home  that  if  his  mother's  attorney 
watild  stop  meddling  he  and  his 
father  *c&uld  fix  things  up.*  'Moth- 
er has  *  absolutely  no  cause  for  act- 
ing as  she  has,  and  we  are  all  heart- 
broken because  of  it,'  the  young 
son  said.  'I  am  simply  sick,, and 
can't  think  of  ansrthing  since  this 
trouble  came  up.  I  can't  study  and 
didn't  go  to  school  to-day.  We 
-Qiought  everything  was  all  right 
last  night,  and  we  all  had  supper  to- 
gether, and  mother  and  father 
went  to  mass  together  this  morn- 
ing, happy  as  could  be,  but  when  he 


took  the  smaller  children  to  school, 
Mr.  Scott,  her  attorney,  called  her 
up  on  the  telephone,  and  she  went 
to  Los  Angeles  to  see  him,  and  as  a 
consequence  came  back  all  wrought 
up  again.  Mother  can't  be  right  or 
she'd  never  do  this  thing ;  she  is  pe- 
culiar; she  is  Irish,  and  when  she 
gets  mad  she  doesn't  care  for  her 
children  or  anybody.  Her  lawyers 
have  been  telling  her  if  she'd  secure 
a  divorce  that  she'd  get  $10,000 
cash  and  about  $3,000  a  month 
spending  money.  Father  gives  her 
everything  in  the  world  she  could 
possibly  want  now.  He  lets  her 
have  from  $400  to  $600  every 
month  to  spend.  Father  and  every 
one  of  us  children  are  aU  broken  up, 
hut  things  unU  adjust  themselves  in 
spite  of  Mr.  ScottJ 

"Won't  Be,  Says  Husband. 

"Mr.  Hillman  said  last  night  that 
the  suit  had  come  to  him  like  a 
thunderbolt  from  a  clear  sky.  He 
said  he  had  no  inkling  of  any  trou- 
ble, and  stated  the  whole  thing  is  a 
conspiracy  to  ruin  him.  He  said 
that  since  the  suit  was  filed  his 
wife's  attorneys  had  sent  men  to 
hang  around  his  place,  to  find  out, 
he  supposes,  how  much  he  is  worth. 

"  7/  they  would  let  my  wife  alone 
we  urill  fix  this  thing  up/  he  said. 
'She  is  not  right;  she  springs  this 
thing  on  me  every  once  in  a  while, 
but  she  has  always  before  fallen 
into  the  hands  of  attorneys  who 
would  show  her  the  error  of  her 
ways.  This  time  it  is  different,  and 
her  attorney  is  trying  to  ruin  me 
and  break  up  our  home  to  fiU  his 
own  pocket.  But  he  will  not  do  it ; 
we  are  going  to  live  and  die  in  this 
home  which  we  all  love  so  welL 
Even  if  my  wife  should  get  the 
$10,000  and  $3,000  a  month  she 
would  only  get  it  for  a  short  while, 
for  it  would  break  me,  as  I  am 
heavily  in  debt,  owing  several 
hundred  thousand  dollars.  I  have 
been  very  busy  the  last  few  days, 
but  not  one  unkind  word  have  I 
spoken  to  my  wife.  I  gave  her 
about  $600  every  month,  and  she 
always   keeps   four   servants   and 
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sometimes  has  six,  while  I  have 
only  one  to  help  me  on  the  outside 
with  this  12-acre  estate/ 

"The  Hillmans  won  first  prize 
with  their  electric  coup6  in  the  re- 
cent tournament  of  roses  parade. 
The  machine  was  smothered  in  ros- 
es, and  the  youngest  child,  repre- 
senting Cupid,  rode  in  a  cleverly- 
arranged  seat  placed  in  the  front  of 
the  coup6.  Mr.  and  Mrs.  Hillman 
and  the  other  children  rode  in  the 
machine.''     (Italics  ours.) 

It  is  further  alleged  in  the  com- 
plaint that  the  defendant  "meant  to 
say,  and  was  understood  to  mean'' 
by  the  portions  of  the  publication 
which  we  have  italicized,  "that  said 
plaintiff  had  persuaded  and  induced 
said  Bessie  Olive  Hillman  to  begin 
said  divorce  action,  and  was  urging 
her  to  prosecute  said  action,  and  to 
refuse  to  become  reconciled  with 
her  husband,  for  the  purpose  of 
breaking  up  the  home  of  said  Bes- 
sie Olive  Hillman  and  said  Clarence 
D.  Hillman,  and  of  ruining  said 
Clarence  D.  Hillman,  and  thereby 
obtaining  the  property  of  said  Bes- 
sie Olive  Hillman  and  her  said  hus- 
band, or  compelling  the  said  Clar- 
ence D.  Hillman  to  pay  to  the 
plaintiff  a  large  sum  of  money." 

After  further  alleging  that  the 
publication  was  false  and  defama- 
tory, and  that  "by  means  thereof 
the  plaintiff  has  been,  and  is,  great- 
ly injured,  and  prejudiced  in  his 
reputation  as  aforesaid,  and  has 
also  lost  and  been  deprived  of  gains 
and  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  in 
his  said  business  and  profession," 
and  that  the  publication  "was  made 
by  the  defendant  through  ill  will 
and  malice  towards  this  plaintiff, 
and  with  the  intent,  design,  and 
purpose  on  the  part  of  said  defend- 
ant to  injure  this  plaintiff  in  his 
professional  standing  and  reputa- 
tion, and  to  discredit  and  defame 
this  plaintiff,  and  to  bring  this 
plaintiff  into  public  discredit  as  an 
attorney  at  law,  and  bring  him  into 
public  contempt  and  ridicule,"  the 
complaint  prayed  for  $60,000  dam- 
ages—$10,000  as  actual   datnages, 


and  $50,000  as  exemplary  or  puni- 
tive damages. 

The  defendant's  answer,  after 
specifically  denying  all  of  the  al- 
legations of  the  complaint,  alleged 
as  a  separate  defense  that  the  arti- 
cle "was  privileged,  in  that  the  pub- 
lication of  the  same  was  without 
malice  and  for  the  public  benefit." 
And  alleged  further  as  a  separate 
defense  that  the  publication  was 
made  "without  any  malice  what- 
ever on  the  part  of  defendant 
against  plaintiff,  and  with  the  l>e- 
lief  on  the  part  of  defendant  that 
the  matter  in  said  article,  set  forth 
as  having  been  stated  to  said  re- 
porter by  the  said  Bessie  Olive 
Hillman,  her  husband,  and  her  son, 
was  true." 

The  issue  of  actual  malice  thus 
having  been  raised  by  the  plead- 
ings, the  plaintiff  introduced  ten 
other  publications  made  by  the  de- 
fendant touching  the  plaintiff, 
which  were  admitted  in  evidence  by 
the  court  over  defendant's  objec- 
tion. The  publications  so  offered 
and  accepted  were  marked  as  plain- 
tiff's exhibits  2  to  10,  inclusive. 

Exhibit  2  was  an  article  concern- 
ing the  same  divorce  case,  and  was 
published  in  the  Times  on  the  day 
preceding  the  publication  of  the  ar- 
ticle complained  of.  Concerning 
the  plaintiff,  the  following  statement 
of  Mr.  Hillman  appears: 

"Unfortunately,  it  happened  that 
Mrs.  Hillman  became  wrought  up 
while  she  had  access  to  her  lawyer, 
and  he  took  advantage  of  her.  Had 
she  not  been  spurred  to  take  some 
definite  action,  she  would  not  have 
done  such  an  unnatural  thing  as  to 
really  bring  a  divorce  action. 

"There  has  been  no  particular 
reconciliation,  for  there  was  need 
of  none.  We  are  just  as  close  as  we 
have  ever  been,  and  we  shall  re- 
main that  way,  and  both  Mrs.  Hill- 
man and  I  can  assure  you  that 
there  will  never  be  a  divorce  in  our 
family,  no  matter  what  prying 
lawyers  may  do.  .  .  .  Mrs.  Hfll- 
man's  suit  was  filed  by  Joe  Scott" 

Exhibit  3,  being  the  Times  News 
Bulletin  of  February  5,  1916,  re- 
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fers  to  the  same  matter  in  the  fol- 
lowing language:  "Wealthy  Seat- 
tle-Pasadena man's  wife  sues  for 
divorce  i^  Los  Angeles;  he  says 
lawyer  took  advantage  of  her." 

Exhibit  4  is  an  account  of  the 
proceedings  in  the  superior  court, 
whereby  the  Hillman  divorce  case 
was  dismissed,  and  contains  the  fol- 
lowing comments  concerning  the 
plaintiff : 

Over  Officious. 

Judge  Raps  Joe  Scott;  Ends  Hill- 
man  Divorce. 

A  change  of  mind  on  the  part  of 
Mrs.  Bessie  Olive  Hillman,  who 
brought  a  divorce  suit  recently 
against  Charles  D.  Hillman,  a  Pasa- 
dena millionaire,  was  sustained 
yesterday  by  Judge  Monroe,  and 
she  was  freed  from  her  attorney, 
Joe  Scott,  who  refused  to  recognize 
her  wishes  in  the  matter.  Attor- 
ney Scott  was  left  out  in  the  cold  in 
the  case,  and  told  to  collect  his  fee 
and  other  expenses  in  the  case  as 
best  he  could.    .    .    . 

Mr.  and  Mrs.  Hillman  then  re- 
turned to  Pasadena  in  their  limou- 
sine. Members  of  the  family  said 
yesterday  that,  now  that  the  attor- 
ney in  the  case  has  been  eliminated, 
they  expect  no  further  trouble  be- 
tween the  father  and  mother. 

Exhibit  5  is  an  attack  upon  the 
plaintiff's  professional  conduct  in 
accepting  employment  as  attorney 
for  the  McNamaras,  charged  with 
blowing  up  the  Times  building. 
The  article  appeared  in  the  Times 
on  August  18,  1912,  and,  after  stat- 
ing how  much  money  was  received 
from  union  labor  for  the  defense  of 
the  McNamaras,  continues: 

"How  much  of.it  did  Job  Harri- 
man  get?  How  much  of  it  did  Jo- 
seph Scott  get?  You  union  labor 
men  who  pay  the  piper  ought  to  be 
told  what  tunes  the  piper  plays. 

**^When  to  the  folly  of  the  striker 
is  added  dishonest  repudiation  of 
hifi  solemn  agreement,  and  the  bru- 
tality of  hounding  unfortunate  men 
and  women  out  of  house  and  home, 
or  destroying  their  lives  by  dyna- 


mite, because  they  stand  up  for 
their  liberty  to  work  for  their  liveli- 
hood, the  striker  is  more  tibtan  a 
fool — he  is  a  criminal,  no  matter 
what  Darrow,  Harriman,  Scott,  & 
Company  may  say  to  the  contrary. 
In  this  connection  the  disgrace  to 
Los  Angeles  is  that  Joseph  Scott,  of 
this  dynamite-murderer  defense 
trio,  is  still  a  member  of  the  board 
of  education/' 

Exhibit  6,  which  appeared  in  the 
editorial  column,  is  an  attack  on  the 
plaintiff  as  a  member  of  the  board 
of  education,  in  opposition  to  his 
candidacy  for  re-election  to  the 
board.  It  appeared  in  the  Times  of 
April  22,  1913,  and  reads  as  fol- 
lows : 

The  School  Board. 

Undoubtedly  one  of  the  most  im- 
portant issues  to  be  tried  out  in  the 
primary  election  of  May  6  is  the 
membership  of  the  board  of  educa- 
tion. The  municipal  conference  in- 
dorsed the  present  board, — ^the 
whole  of  it, — ^for  re-election.  The 
Times  cannot  quite  follow  it;  it 
cannot  assent  to  the  return  of  Joe 
Scott,  defender  of  the  McNamaras, 
or  of  Reynold  Blight,  who  is  more 
or  less  of  an  agitating  anarchist,  if 
he  is  anything.  These  men  are  not 
safe  guides  for  youth,  not  suitable 
persons  to  be  in  charge  of  our  pub- 
lic instruction.  The  ministerial  as- 
sociations are  supporting  a  ticket 
of  their  own,  which  includes  one 
straight-out  Socialist  nominee,  Mr. 
Wheat.  Such  a  condition  of  things 
is  beyond  our  comprehension.  So- 
cialism would  destroy  Christianity ; 
its  tenets  are  as  subversive  of  the 
Christian  foundations  as  are  those 
of  atheism.  When  a  process  of 
mixing  crude  oil  and  aqueduct  wa- 
ter has  been  devised  and  made  clear 
to  the  popular  mind,  somebody  may 
be  able  to  satisfactorily  explain  how 
leaders  of  the  Christian  church  can 
favor  the  election  of  a  Harriman- 
ticket  Socialist  to  the  school  board. 
Still  we  must  admit  that  a  Socialist 
might  be  found  who  would  be  pref- 
erable to  Darrow's  companion,  Joe 
Scott,  or  to  R.  Blight,  who  is  a  sort 
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of  blighted  Clarence  Darrow  him- 
self. We  are  glad  that  the  church 
people  are  getting  their  eyes  opened 
as  to  his  true  character.  It  is  need- 
less to  say  that  the  ministerial  asso- 
ciations which  are  sincerely  work- 
ing in  behalf  of  right  influences  in 
the  schools  are  opposed  to  Scott  and 
Blight,  and  have  left  them  off  their 
list. 

Exhibit  7  appeared  in  the  Times 
on  July  23,  1914,  and  contained  the 
following  statements  concerning 
the  plaintiff  in  his  position  as  a 
member  of  the  board  of  education : 

The  Exposure  and  Defeat  of  Joe 

Scott. 

The  master  stroke  of  the  major- 
ity members  of  the  board  of  educa- 
tion on  Tuesday  evening  will  meet 
the  unqualified  approval  of  every 
friend  of  free  education. 

In  putting  a  quietus  to  the  un- 
seemly, unjustifiable,  and  destruc- 
tive squabble  which  had  been  in- 
jected into  school  affairs  through 
the  malevolence  of  Joe  Scott,  by  de- 
claring that,  notwithstanding  the 
trumpeted  publicity  given  so-called 
"charges'*  against  superintendent 
of  schools  Francis,  they  find  no 
charges  have  been  made,  and  prop- 
erly term  them  mere  "objections." 
.  .  .  To  logically  complete  the 
miserable  incident,  but  one  more 
step  is  demanded — ^the  resignation 
of  Scott  from  the  board  he  has  dis- 
graced. 

What  a  sorry  spectacle  this  self- 
appointed  censor  has  made  of  him- 
self in  his  efforts  to  control  the  edu- 
cation of  70,000  children,  under  a 
system  lauded  by  educators  as  the 
best  in  the  country,  but  with  which 
he  is  entirely  out  of  harmony.  For 
years  he  has  treated  with  disrespect 
his  colleagues  on  the  board  by  seek- 
ing to  do  things  behind  their  backs, 
the  while  professing  solicitude  for 
the  public  schools.  He  has  made 
life  miserable  for  them  behind 
closed  doors,  and  upbraided  them  in 
open  session,  all  of  which  they  have 
borne  with  a  fair  degree  of  humil- 
ity in  order  to  avoid  clashed  with 


the  ^temperamentally  unlit''  mem- 
ber. 

Scott  has  been  the  steadfast  objec- 
tor to  everything  that  ^afled  to 
meet  his  approval,  and  has  sought 
by  technical  delays  and  in  ,  other 
ways  to  circumvent  the  will  of  the 
majority;  he  has  been  the  consist- 
ent fosterer  of  strife,  but  has  con- 
ducted his  activities  so  insidiously 
that  the  public  has  been  slow  to 
learn  the  truth;  by  his  attitude 
toward  the  superintendent,  whose 
functions  he  sought  to  usurp  in 
many  ways,  he  has  encouraged  in- 
subordination and  sneaking  tactics, 
and  is  believed  to  have  coached  an 
underofficial  in  an  effort  to  discred- 
it the  superintendent;  by  his  open- 
ly declared  opposition  to  the  inter- 
mediate schools,  he  has  been  the 
actual  force  behind  the  agitation  of 
a  coterie  to  destroy  their  efficien- 
cy. 

What  right  has  a  man  of  this 
sort  to  be  a  member  of  the  board 
of  education?  Why  did  he  wish  to 
retain  his  place  on  the  teachers'  and 
schools'  committee?  His  offer  At 
Tuesday  night's  meeting,  to  gamble 
for  the  place,  sets  a  sorry  example 
to  school  children;  and  its  prompt 
repudiation  by  President  Frank 
was  a  deserved  rebuke. 

Exhibit  8  is  an  article  published 
in  the  Times  on  February  14, 1915, 
after  the  publication  of  the  alleged 
libel,  and  was  in  reference  to  a  libel 
suit,  or  suits,  brought  by  the  plain- 
tiff against  the  defendant.  It  con- 
tains the  following  remarks  con- 
cerning plaintiff: 

Joe  Scott's  Fool  Raids. 

Uneasy,  not  to  say  luckless,  Joe 
Scott  (once  a  McNamara  attorney 
of  title  retiring  sort)  recently  gave 
mental  birth  to  the  curious  conceit 
that  tiie  Times  was  indebted  to  him 
in  the  sum  of  $60,000  for  publish- 
ing an  alleged  libel  upon  himself. 
.  .  .  Joe  Scott  would  do  well  to 
cease  pursuing  a  delusive  ignis 
fatuus;  he  might  better  try  to  get 
relief  from  his  jejune,  jagged,  and 
jeopardized  plight  by  trying,  evitn 
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hopelessISTt  to  earn  the  requisite 
ducats  by  practising  that  profession 
in  which  he  has  never  shone  with 
the  resplendent  glory  of  the  noon- 
day sun.    .    .    .    Joe  Scott— huh. 

Exhibit  9  is  a  cartoon  published 
in  the  Times  on  March  1, 1915,  and 
entitled  ''Nothing  but  Holes.''  It 
presents  a  large  hoop  covered  with 
paper  which  is  full  of  holes,  and 
across  which  is  written,  "Joe 
Scott's  Complaint  in  the  L.  A.  In- 
vestment Co.  Case."  A  man  bear- 
ing in  his  hand  a  roll  of  paper  on 
wfich  appears  "Court's  Decision" 
is  seen  standing  on  the  backs  of 
two  horses  which  are  in  the  act  of 
jumping  through  the  center  of  the 
hoop. 

On  December  5,  1915,  plaintiff's 
exhibit  10  was  published  in  the  edi- 
torial colunms  of  the  Times.  It 
reads,  in  part,  as  follows : 

What  a  Monster ! 

The  Times  is  not,  as  was  repre- 
sented by  Joe  Scott  and  his  Arizona 
attorney,  Ross,  in  their  arguments 
before  the  jury  in  both  trials  of 
Scott's  libel  suit  against  the  Times- 
Mirror  Company,  a  gigantic  news- 
paper Minotaur,  hiding  in  the  Cre- 
tan labyrinth  or  fort-like  structure 
at  the  comer  of  First  and  Broad- 
way— a  monster  pulling  into  its  re- 
lentless maw  not  only  youths  and 
maidens,  but  also  full-grown  alleged 
lawyers  who  exploit  divorce  suits, 
and  progressive  politicians  and  oth- 
er vermin,  and  who, 

"Be  they  alive  or  be  they  dead, 

Grinds  their  bones  to  make  its 
bread." 

When  examined  in  the  true  light 
of  the  actual  facts  of  its  long  and 
open  journalistic  career,  how  dif- 
ferent is  the  attitude,  standing,  and 
character  of  the  Los  Angeles  Times 
from  the  untrue  and  unsupported 
representations  made  by  Joe  Scott 
and  his  man  Ross  in  two  conspicu- 
ous superior  court  cases,  when 
these  special  pleaders  were  suffered 
to  do  their  worst  in  their  demagogic 
efforts  to  conceal  the  truth  and  poi- 
son the  minds  of  the  juries  against 
the  Times,  and  against  its  actual 


motives,  course,  career,  and  jour- 
nalistic record ! 

It  was  a  reckless  and  a  desperate 
effort  to  make  the  jury  believe 
something  besides  the  truth,  and  to 
bring  in  a  verdict  not  in  harmony 
with  the  facts  and  the  merits  of  the 
case  at  issue — an  effort  that 
brought  the  plaintiff  to  the  very 
ragged  edge  of  failure. 

All  of  these  publications  were  ad- 
mitted for  the  limited  purpose  of 
proving  maKce  in  fact.  The  offer 
of  plaintiff  was  so  limited,  and  the 
court,  by  its  instructions,  specific- 
ally confined  the  jury  to  a  consid- 
eration of  the  articles  in  so  far  as 
they  might  be  deemed  evidence  of 
malice  in  fact,  and  repeatedly  ad- 
vised the  jury  that  they  were  "not 
to  consider  the  truth  or  falsity  of 
them,  as  the  truth  or  falsity  of 
said  articles  is  not  in  issue  in  this 
case ;"  and  that  no  award  of  actual 
damages  could  be  based  in  whole  or 
in  part  upon  any  of  the  publications 
admitted  in  evidence,  excepting  the 
one  sued  upon. 

The  transcript,  on  appeal,  shows 
that  a  large  number  of  exceptions 
were  reserved  at  the  trial,  but  the 
only  points  urged  in  appellant's 
briefs  are  as  follows: 

"I.  The  court  erred  in  admitting 
libelous  articles  not  of  similar  im- 
port and  remote  in  time. 

"II.  The  verdict  is  so  grossly  ex- 
cessive that  it  shocks  the  con- 
science, because:  (a)  The  award 
of  $7,500  actual  damages  is  not 
supported  by  the  evidence;  (b)  the 
evidence  does  not  show  malice  on 
the  part  of  the  corporation  in  mak- 
ing the  publication ;  or,  if  malice  be 
shown,  it  is  totally  disproportion- 
ate to  the  award. 

"III.  The  plaintiff,  acting  as  his 
own  counsel,  was  guilly  of  miscon- 
duct constituting  prejudicial  error. 

"IV.  Otiier  errors  in  the  admis- 
sion  of  evidence. 

"V.  The  court  erred  in  allowing 
plaintiff,  who  was  represented  by 
an  attorney  at  law,  to  appear  as  his 
own  attorney;'  and  in  permitting 
him  to  argue  the  case  to  the  jury. 
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"VI.  The  court  erred  in  refusing 
to  give  instructions  2  and  3  re- 
quested by  the  defendant.'' 

Appellant  does  not  criticize  any 
of  the  instructions  given  by  the 
court.  But  it  is  contended  that  the 
admission  in  evidence  of  plaintiff's 
exhibits  5-10,  inclusive,  the  rele- 
vant portions  of  which  we  have  set 
out  above,  constituted  reversible 
error  because  the  articles  are  "not 
of  similar  import"  to,  and  are  too 
"remote  in  time"  from,  the  publica- 
tion set  out  in  the  complaint  To 
which  respondent  replies  that  "the 
objection  here  urged  was  not  made 
in  the  trial  court,  and  for  that  rea- 
son is  not  entitled  to  consideration 
in  this  court." 

At  the  trial  the  defendant  ob- 
jected to  the  admission  in  evidence 
of  all  of  the  other  publications,  but 
the  defendant  does  not  claim  that 
exhibits  2,  3,  and  4  were  improp- 
erly admitted;  the  only  assignment 
of  error  in  that  behalf  being  as  to 
the  admission  in  evidence  of  exhib- 
its 5-10,  inclusive.  We  will  there- 
fore confine  our  discussion  in  this 
regard  to  a  consideration  of  the 
sufficiency  of  the  objections,  as 
made,  to  reserve  the  specific  objec- 
tion that  the  articles  admitted  in 
evidence  were  "not  of  a  similar  im- 
port" to,  and  were  too  "remote  in 
time"  from,  the  one  complained  of. 

The  record  shows  that  exhibit  5 
was  objected  to  on  the  ground  that 
it  was  "incompetent,  irrelevant, 
and  immaterial."  Exhibit  6  was 
similarly  objected  to,  and  upon  the 
additional  ground  that  it  was  a 
privileged  communication — a  criti- 
cism of  the  plaintiff  as  a  public  of- 
ficial. Identically  the  same  objec- 
tion was  made  to  exhibit  7  as  to 
exhibit  6.  To  exhibit  8  it  was  ob- 
jected that  "it  was  incompetent,  ir- 
relevant, and  immaterial,  and  of  a 
date  subsequent  to  the  date  of  the 
article  upon  which  this  action  was 
brought." 

Exhibit  9  was  objected  to  on  the 
ground  that  it  was  "incompetent, 
irrelevant,  and  immaterial,  being  a 
publication  subsequent  to  the  pub- 
lication of  the  article  on  which  this 


action  was  brought,  and  having  no 
reference  to  it  in  any  way  whatso- 
ever, and  not  responsive  to  any  of 
the  issues  of  the  case."  To  the  in- 
troduction of  exhibit  10  objection 
was  made  that  it  was  "incompe- 
tent, irrelevant,  and  immaterial, 
and  that  it  was  a  publication  made 
approximately  ten  months  after  the 
publication  upon  which  the  action 
was  brought." 

^hile  the  point  as  to  remoteness 
of  time  was  included  in  some  of  the 
objections,  it  is  apparent  from  the 
foregoing  that  the  specific  objection 
as  to  dissimilarity  of  subject-matter 
now  urged  was  not,  in  terms,  made 
at  the  trial.  We  think,  however, 
that  the  general  objection  of  incom- 
petency, irrelevancy,  and  imma- 
teriality which  was  made  in  each  in- 
stance was  sufficient 
to   reserve   for   re-  ^^Sfi^fi-ey  of 


view       the       specific    renervatlom  of 

point  of  "dissimilar-  t^lV^l  ** 
ity  of  import."  It 
has  been  held  that  the  general  ob- 
jection, if  properly  made,  is  suf- 
ficient in  all  cases  in  which  the  spe- 
cific grounds  of  objection,  if  stated, 
could  not  be  obviated.  In  Nightin- 
gale V.  Scannell,  18  Cal.  315,  it  was 
said,  referring  to  Merritt  v.  Sea- 
man, 6  N.  Y.  168 :  "A  general  ob- 
jection had  been  taken  to  the  in- 
troduction of  evidence,  and  it  was 
held  that,  as  the  difficulty  could  not 
be  obviated,  such  an  objection  was 
all  that  was  necessary.  The  same 
point  precisely  is  presented  in  this 
case,  and  we  think  there  is  nothing 
in  reason  or  propriety  calling  for  a 
different  determination.  The  evi- 
dence, say  the  defendants,  was  not 
admissible  for  any  purpose ;  and,  if 
that  be  correct,  the  difficulty  could 
not  have  been  obviated,  and  the  ob- 
jection was  sufficient." 

See  also  Brumley  v.  Flint,  87  Cal. 
471,  25  Pac.  683;  Wise  v.  Wake- 
field, 118  Cal.  107,  50  Pac.  310. 

I.  Appellant  urges  that  the  court 
erred  in  admitting  libelous  articles 
not  similar  in  import  to  the  one  sued 
upon  for  the  reason  that  "such  evi- 
dence, if  admitted,  would  lead  to  the 
investigation  of  collateral  issues,  to 
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the  confusion  of  the  jury,  would 
take  the  defendant  by  unfair  sur- 
prifle^  and  would  unjustly  enhance 
the  damages  by  leading  to  double  or 
multiply  damages,  according  to  the 
number  of  libels  received  in  evi- 
dence." 

It  is  well  established  that  in  ac- 
tions for  civil  libel,  where  the  plain- 
tiff seeks  to  recover  punitive  or  ex- 
emplary damages,  or  where  the 
defendant  alleges  that  the  publica- 
tion was  justified 
.  on  the  ground  that 
it  was  privileged, 
actual  malice,  or  malice  in  fact,  be- 
comes an  issue.  As  we  have  pointed 
out,  the  issue  of  actuaj  malice  was 
raised  in  this  case  both  by  the  de- 
mand of  the  plaintiff  for  punitive 
damages,  and  by  the  allegation  of 
the  defendant  that  the  publication 
was  privileged.  "The  record  thus 
presents  the  question,''  to  quote 
from  appellant's  brief,  "whether  or 
no  express  malice  on  the  part  of  the 
defendant  in  publishing  an  article 
on  February  6,  1915,  reporting  that 
plaintiff  had  been  charged  with  im- 
proper conduct  in  a  divorce  case, 
can  be  shown  by  introducing  other 
articles,  remote  in  time,  that  charge 
insincerity  and  hypocrisy  in  the  ac- 
ceptance of  a  retainer  to  defend  a 
group  of  labor-union  dynamiters, 
malevolence  and  hypocrisy  in  the 
course  pursued  by  him  as  a  member 
of  the  board  of  education,  and  pet- 
tifogging arguments  made  to  the 
jury  in  other  cases  against  this  de- 
fendant, and  also  charge  incompe- 
tence in  the  'L.  A.  Investment  Co. 
Case.'  Or,  in  other  words,  in  order 
to  show  malice  in  fact,  are  libels 
other  than  the  one  complained  of, 
and  not  of  similar  import,  and  pub- 
lished at  remote  times,  competent, 
materiid,  or  relevant?"  Appellant 
continues :  "The  question  is  not  dif- 
ficult of  answer,  because  it  is  settled 
by  authority,  both  in  this  jurisdic- 
tion and  in  practically  all  other  ju- 
risdictions, that  while  libels  of 
similar  import  are  admissible,  be- 
cause they  tend  to  show  that  the 
publication  in  suit  was  deliberately 
made,  yet  libels  not  of  similar  im- 


port are  not  admissible,  and  remote- 
ness of  time  of  publication  only  adds 
to  the  vice  of  such  evidence." 

It  is  proper  at  this  time  to  point 
out  that  ''remote-  B^tden«e- 
ness  m  time  of  pub-  publication  ot 
lication"  goes  to  the  **'**'  "*^'- 
weight  of  the  evidence  only,  and  not 
to  its  admissibility.  Wigmore,  Ev. 
If  404 ;  Evening  Journal  Asso.  v.  Mc- 
Dermott,  44  N.  J.  L.  430,  43  Am. 
Rep.  392;  Gribble  v.  Pioneer  Press 
Co.  34  Minn.  342,  25  N.  W.  710 ; 
Julian  V.  Kansas  City  Star  Co.  209 
Mo.  35,  107  S.  W.  496.  This,  ap- 
parently,  has  been  accepted  by  coun*- 
sel  for  appellant  as  the  law  on  this 
point,  for  it  is  said  in  their  reply 
brief:  "This  point,  being  unim- 
portant, will  not  be  further  noticed." 

In  support  of  the  contention  that 
"libels  not  of  similar  import  are  not 
admissible,"  appellant  has  cited  the 
following  cases  from  this  jurisdic- 
tion :  Chamberlin  v.  Vance,  51  CaL 
75;  Stem  v.  Loewenthal,  77  Cal. 
340,  19  Pac.  579 ;  Harris  v.  Zanone, 
93  Cal.  59,  28  Pac.  845 ;  Westerfield 
v.  Scripps,  119  Cal.  607, 51  Pac.  958 ; 
Hearne  v.  De  Young,  119  Cal.  670, 
52  Pac  150,  449.  Of  these,  appel- 
lant telies  chiefly  on  Stern  v.  Loew- 
enthal. The  action  there  was  for 
slander.  The  slander  complained  of 
consisted  of  two  statements:  ''He 
is  a  thief,"  and,  ''He  is  doing  busi- 
ness on  my  money."  The  trial  court 
had  admitted  in  evidence,  and  re- 
fused to  strike  oiit,  another  state- 
ment made  by  defendant  "that  he 
would  break  Mr.  Stern  (plaintiff) 
up  in  business."  On  this  point  it 
was  said :  "Upon  that  question,  the 
^opinions  of  courts  have  been  dis- 
cordant. Against  the  admissibility 
of  such  evidence,  the  opinion  of 
Bronson,  J.,  in  Root  v.  Lowndes,  6 
Hill,  518,  41  Am.  Dec.  762,  is  char- 
acteristieally  clear  and  vigorous. 
Townshend,  after  referring  to  some 
conflicting  opinions  upon  this  point, 
says:  'But  the  better  opinion  ap- 
pears to  be  that  evidence  of  a  charge 
of  a  different  nature,  and  at  a  dif- 
ferent time  from  that  alleged  in  the 
declaration,  is  inadmissible  to  prove 
malice,  or  for  any  purpose.    This  is. 
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in  effect,  only  another  form  of  the 
rule  that  actionable  words  not 
counted  upon  cannot  be  given  in  evi- 
dence unless  suit  upon  them  is 
barred  by  the  Statute  of  Limita- 
tions, and  their  admission  where  the 
statute  has  run  is  opposed  to  prin- 
ciple, as  it,  in  effect,  restores  a  cause 
of  action  which  has  been  taken  away 
by  the  law/  Townshend,  Libel  & 
Slander,  §  392.  In  that  view  of  the 
question  we  concur,  and  think  the 
court  erred  in  denying  the  motion  of 
the  defendant  to  strike  out/' 

The  Loewenthal  Case  was  heard 
in  banc.  However,  only  four  jus- 
tices participated  in  the  decision, 
and  only  three  of  these  concurred  on 
this  point  Chief  Justice  Searls  con- 
curred on  one  point  only,  and  ex^ 
pressly  reserved  opinion  upon  the 
other — ^the  question  of  alleged  error 
in  the  admission  of  other  slanderous 
statements.  Since  the  concurrence 
of  four  members  of  the  court  is  nec- 
essary to  a  decision  in  banc  (Const, 
art.  6,  §  2 ;  Del  Mar  Water,  Light  & 
P.  Co.  V.  Eshleman,  167  Cal.  666, 
140  Pac.  591,  948 ;  Pacific  Wharf  & 
Storage  Co.  v.  Los  Angeles  County, 
180  Cal.  31, 179  Pac.  398),  it  is  plain 
that  the  language  quoted  above  is 
not  a  decision  of  this  court  upon  the 
point  there  considered.  Moreover, 
the  case  of  Harris  v.  Zanone,  93  CaL 
59,  28  Pac.  845,  cited  by  appellant, 
contains  language  directly  opposed 
to  that  relied  on  in  the  Loewenthal 
Case.  In  that  case  the  slander 
charged  was  that  the  defendant  had 
said  that  the  plaintiff  was  ''a  damned 
thief."  One  of  the  questions  there 
presented  was  as  to  the  admissibili- 
ty for  the  purpose  of  showing  malice 
in  fact,  of  certain  threats  made  by 
defendant  that  he  would  ruin  plain- 
tiff's reputation.  As  affording  evi- 
dence of  malice  in  fact,  we  can  see 
no  distinction  between  threats  to 
break  plaintiff  up  in  business,  the 
admission  of  which  was  said  to  be 
error  in  the  Loewenthal  Case,  and 
threats  to  ruin  plaintiff's  reputation, 
which  were  held  admissible  in  the 
Harris  Case.  In  deciding  the  point 
in  the  Harris  Case,  the  court  said: 
'^Evidence  was  offered  in  behalf  of 


the  plaintiff  that  the  defendant  had 
repeated  the  defamatory  words  to 
others  upon  different  occasions,  and 
there  was  other  evidence  before  the 
jury  tending  to  establish  the  falsity 
of  the  charge,  and  cblso  tha;t  the  de- 
fendant had  expressed  a  purpose  to 
injure  her  reputation.  If  the  jury- 
believed  this  evidence,  they  were  au- 
thorized to  find  therefrom  that  the 
defendant  was  actvMed  by  express 
malice  in  the  utterance  of  the  words 
to  Loheide,  and  therefore  was  not 
entitled  to  the  immunity  of  a  privi- 
leged communication.''  (Italics 
ours.) 

Chamberlin  v.  Vance,  supra, 
which  was  a  case  where  actual  mal- 
ice was  sought  to  be  proved,  holds 
that  slanderous  words  of  similar  im- 
port spoken  of  the  defendant  after 
the  commencement  of  tiie  action  are 
admissible  in  evidence  on  the  ques- 
tion of  malice.  The  question  here 
involved — the  admissibility  of  words 
of  "dissimilar  import" — ^was  not  be- 
fore the  court  in  that  case,  and  was 
not  there  discussed.  Likewise, 
Westerfield  v.  Scripps,  supra,  goes 
no  further  than  to  declare  that  "if 
language  relates  to  the  same  sub- 
ject-matter, and  is  of  a  character 
from  which  a  malicious  purpose  may 
be  inferred,  it  is  admissible." 

Nor  was  the  point  here  presented 
discussed  in  Hearne  v.  De  Young, 
supra.  It  was  there  held  that  the 
publication  objected  to  was  not  of 
a  different  nature  from  the  one  sued 
upon,  and  that  therefore  it  was  ad- 
missible. 

In  view  of  the  state  of  our  own  de- 
cisions, it  will  serve  no  useful  pur- 
pose to  set  out  or  discuss  the  nu- 
merous authorities  from  other  juris- 
dictions, cited  by  appellant  on  this 
point.  Some  of  them  may  be  dis- 
tinguished because  .the  statutes 
under  which  the  decisions  were  made 
are  different  from  ours,  and  in 
others  no  distinction  is  drawn  be- 
tween implied  malice  and  malice  in 
fact.  And  in  several  of  the  authori- 
ties the  proof  of  other  publications 
is  received  or  rejected  according  to 
whether  they  have  been  barred  by 
the  Statute  of  Limitations,  which  is 
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touched  upon  in  the  Loewenthal 
Case,  the  reasoning  being  that  if  not 
so  barred  the  evidence  should  be  re- 
jected, because  it  would  tend  to 
aggravate  the  damages  for  the  par^ 
ticular  libel  and  at  the  same  time 
permit  in  the  future  a  possible  re- 
covery for  the  contributing  libel.  If 
this  reasoning  be  sound,  it  would 
seem  to  apply  with  equal  force  to  all 
libels,  whether  similar  or  dissimilar 
in  import.  As  we  have  indicated, 
the  appellant  has  attempted  to  dif- 
ferentiate them,  and  argues  that 
articles  of  similar  import  are  admis- 
sible, but  that  those  of  dissimilar 
import  are  not.  But  whatever  those 
authorities  may  decide,  or  their  un- 
derlying reasoning  may  be,  they  are 
clearly  not  binding  as  authorities  in 
this  jurisdiction. 

The  rule  governing  the  admission 
of  evidence  to  prove  malice  in  fact 
has  been  clearly  laid  down  by  this 
court,  speaking  through  Mr.  Justice 
Henshaw,  in  the  decision  of  Davis  v. 
Hearst,  160  Gal.  143,  116  Pac.  630 : 
''As  to  the  nature  of  the  evidence,  as 
has  been  said,  it  may  be  direct  (or 
express,  as  the  Code  names  it) ,  going 
to  declarations,  acts,  and  conduct  of 
the  defendant,  showing  personal  ill 
will  toward  the  plaintiff,  but  it  will 
more  usually  be  indirect  or  inferred 
(the  implied  malice  in  fact  of  the 
Code  definition) ,  and  to  this  end  of 
proving  the  malice  inferentiaUy  aU 
legitimate  evidence  is  admissible 
beaaing  upon  the  general  course  of 
condttct  of  the  defendant  toward  the 
plaintiff,  the  internal  evidence  fur- 
nished by  the  character  of  the  libel, 
and  any  other  specific  facts  and  cir- 
cumstimces  not  in  direct  proof  of  the 
malice,  but  from  which  the  existence 
may  be  logically  inferred,  herein  in- 
cluding the  circumstance,  if  it  be 
found  to  exist,  of  wanton  reckless- 
ness and  heedlessness  of  plaintiff's 
rights."     (Italics  ours.) 

One  of  the  questions  presented  by 
the  pleadings  is  whether  the  publica- 
tion of  the  article  of  February  6, 
1915,  was  inspired  by  actual  malice. 
This  is  essentially  and  purely  a  ques- 
tion of  fact.  Therefore,  any  evi- 
dence which  would  logically  tend  to 


solve  the  question,  and  which  is  not 
otherwise  objectionable,  is  admis- 
sible. The  test  to  be  applied  to  evi- 
dence offered  for  this  purpose  is: 
Does  it  tend  to  prove  the  state  of 
mind  of  the  party  responsible  for 
the  publication?  If  the  evidence 
has  such  logical  unport,  and  is  not 
otherwise  incompetent,  it  must  be 
received,  and  it  is  for  the  triers  of 
the  fact  to  determine  the  weight  to 
be  given  to  such  evidence.  The  fact 
that  it  may  also  tend  to  establish 
the  publication  of  other  distinct 
libels,  published  either  before  or 
after  the  one  constituting  the  cause 
of  action,  is  to  be  regarded  as  mere- 
ly incidental,  and  as  not  furnishing 
ground  for  the  exclusion  of  the  evi- 
dence.    Nor  is  it  ma-  «ai..lmil«itT 

tenal  that  other  ac-  ©i  tmport- 
tions  may  thus  be  *"*^*' 
shown  to  exist  against  the  party. 
Hence,  where  punitive  or  exemplary 
damages  are  sought  in  an  action 
for  civil  libel,  any  evidence  (which 
in  no  other  respect  is  objection- 
able) having  a  logical  tendency 
to  prove  that  the  publication  was 
prompted  by  actual  malice  is  ma- 
terial, competent,  and  relevant. 
This  is  the  plain  meaning  of  Davis 
V.  Hearst,  supra,  and  if  there  was 
any  question  about  the  state  of  our 
law  on  the  subject  prior  to  that 
decision,  there  is  none  now.  It  is 
inconceivable  that,  since  the  law  pro- 
vides for  recovery  upon  publications 
made  with  actual  malice,  the  exist- 
ence of  the  fact  may  not  be  estab- 
lished by  the  very  best  evidence, 
namely,  evidence  of  other  libels  tend- 
ing to  show  a  malicious  and  vindic- 
tive attitude  of  mind  toward  the  in- 
jured party.  To  hold  otherwise 
would  be  to  recognize  a  right  in  the 
party  defamed,  but  deny  to  him  a 
full  opportunity  to  establish  and  en- 
force it. 

The  true  rule  has  been  well  stated 
by  Odgers  and  Newell  in  their  re- 
spective works  on  Libel  &  Slander: 

"1.  Extrinsic  Evidence  of  Malice. 

"Malice  may  be  proved  by  extrin- 
sic evidence  showing  that  the  de- 
fendant bore  a  long-standing  grudge 
against  the  plaintiff,  that  there  were 
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former  disputes  between  them,  that 
defendant  had  formerly  been  in  the 
plaintiff's  employ,  and  was  dismissed 
for  misconduct.  Any  previous  quar- 
rel, rivalry  or  ill  feeling  between 
plaintiff  and  defendant— in  short, 
almost  anything  defendant  has  ever 
said  or  done  with  reference  to  the 
plaintiff — ^may  be  urged  as  evidence 
of  malice.  The  plaintiff  has  to  show 
what  was  in  the  defendant's  mind  at 
the  time  of  publication,  and  of  that, 
no  doubt,  the  defendant's  acts  and 
words  on  that  occasion  are  the  best 
evidence.  But  if  plaintiff  can  prove 
that  at  any  other  time,  before  or 
after,  defendant  had  any  ill  feeling 
against  him,  that  is  some  evidence 
that  the  ill  feeling  existed  also  at 
the  date  of  publication;  therefore, 
all  defendant's  acts  and  deeds  that 
point  to  the  existence  of  such  ill 
feeling  at  any  date  are  evidence, 
admissible  for  what  they  are 
worth.    .    •    . 

"In  fact,  whenever  the  state  of  a 
person's  mind  on  a  particular  occa- 
sion is  in  issue,  everything  that  can 
throw  any  light  on  the  state  of  his 
mind  then  is  admissible,  although 
it  happened  on  some  other  occa- 
sion.   .    .    . 

"The  more  the  evidence  ap- 
proaches proof  of  a  systematic  prac- 
tice of  libeling  or  slandering  the 
plaintiff,  the  more  convincing  it  will 
be."  Odgers,  Libel  &  Slander,  5th 
ed.  pp.  348,  349. 

"Any  other  words  written  or 
spoken  by  the  defendant  of  the  plain- 
tiff, either  before  or  after  those  sued 
on,  or  even  after  the  commencement 
of  the  action,  are  admissible  to  show 
the  animus  of  the  defendant;  and 
for  this  purpose  it  makes  no  differ- 
ence whether  the  words  tendered  in 
evidence  be  themselves  actionable  or 
not,-  or  whether  they  be  addressed  to 
the  same  party  as  the  words  sued 
on,  or  to  someone  else.  Such  other 
words  need  not  be  connected  with  or 
refer  to  the  defamatory  matter  sued 
on,  provided  they  in  any  way  tend  to 
show  malice  in  defendant's  mind  at 
the  time  of  publication.  And  not 
only  are  such  other  words  admissible 
in   evidence,  but  also   all  circum- 


stances attending  their  publication, 
the  mode  and  extent  of  their  repeti- 
tion. The  more  the  evidence  ap- 
proaches proof  of  a  systematic  prac- 
tice of  libeling  or  slandering  the 
plaintiff,  the  more  convincing  it  will 
be."  Newell,  Slander  &  Libel,  3d 
ed.  p.  405. 

The  rule  thus  expressed  is  sup- 
ported by  the  following  cases: 
Julian  V.  Kansas  City  Star  Co.  209 
Mo.  35,  107  S.  W.  496;  Register 
Newspaper  Co.  v.  Worthen,  33  Ky. 
L.  Rep.  840,  111  S.  W.  693;  Men- 
wether  v.  Publishers :  George  Knapp 
&  Co.  211  Mo.  199,  16  L.R.A.(N.S.) 
953, 109  S.  W.  750 ;  Evening  Journal 
Asso.  V.  McDermott,  44  N.  J.  L.  430, 
43  Am.  Rep.  392 ;  Williams  Printing 
Co.  V.  Saunders,  113  Va.  156,  78  S. 
E.  472,  Ami.  Cas.  1913E,  693; 
Steams  v.  Cox,  17  Ohio,  590;  Van 
derveer  v.  Sutphin,  5  Ohio  St.  294; 
Botsf  ord  V.  Chase,  108  Mich.  432,  66 
N.  W.  325 ;  Seip  v.  Deshler,  170  Pa. 
334,  32  Atl.  1032;  Knapp  v.  Fuller, 
55  Vt.  311,  45  Am.  Rep.  618 ;  Sever- 
ance  v.  Hilton,  32  N.  H.  289;  Wil- 
liams  V.  Hicks  Printing  Co.  159  Wis. 
90,  150  N.  W.  183;  Downs  v.  Cas- 
sidy,  47  Mont.  471,  133  Pac.  106, 
Ann.  Cas.  1915B,  1155;  Smith  v. 
Brown,  97  S.  C.  239,  81  S.  E.  633; 
Vial  V.  Larson,  132  Iowa,  208,  109 
N.  W.  1007 ;  Hintz  v.  Graupner,  138 
HI.  158,  27  N.  E,  935 ;  Grace  v.  Mc- 
Arthur,  76  Wis.  641,  45  N.  W.  518; 
Casey  v.  Hulgan,  118  Ind.  590,  21 
N.  E.  322 ;  Beshiers  v.  Allen,  46  Okla- 
331,  L.R.A.1915E,  413, 148  Pac.  141; 
Brittain  v.  Allen,  13  N.  C.  (2  Dev. 
L.)  120. 

II.  Appellant  contends  that  the 
judgment  should  be  reversed  be- 
cause the  "verdict  is  so  grossly  ex- 
cessive that  it  shocks  the  conscience, 
because :  (a)  The  award  of  $7,500 
actual  damages  is  not  supported  by 
the  evidence ;  (b)  the  evidence  does 
not  show  malice  on  the  part  of  the 
corporation  in  making  the  publica- 
tion; or,  if  malice  be  shown,  it  is 
totally  disproportionate  to  the 
award."  Appellant's  position  is  that 
there  is  no  evidence  whatever  pre- 
sented here  justifying  the  recovery 
of  any  damages,  either  compenaar- 
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tory  or  punitive,  and  because  re- 
spondent did  not  prove  specific 
pecuniary  loss  caused  by  the  libel, 
he  is  not  entitled  to  any  compensa« 
tion  whatever.  With  this  position 
we  cannot  agree. 

The  evidence  introduced  for  the 
purpose  of  proving  damages,  and  up- 
on which  the  jury  made  the  award, 
tended  to  show  that  the  publication 
caused  the  plaintiff  mental  anguish. 
On  this  point  he  testified:  '1  was 
very  indignant.  I  felt  that  a  great 
injustice  h^d  been  done  to  me,  to  my 
office,  and  to  my  reputation.  I  felt 
it  was  degrading  before  my  fellow 
members  of  the  bar  and  before  the 
community.  It  hurts  yet.  I  believe 
it  and  I  know  it  to  be  wholly  untrue. 
I  would  say,  so  far  as  the  statements 
of  my  office  were  concerned,  it  re- 
flected on  my  office."  Referring 
further  to  plaintiff's  testimony  it  ap- 
pears: That  he  was  born  in  Eng- 
land, where  he  was  educated  and 
matriculated  in  the  University  of 
London.  That  he  came  to  this  coun- 
try while  still  a  young  man,  and 
for  a  time  was  professor  of  rhet* 
oric  and  English  literature  in  a 
college  in  western  New  York. 
That  he  was  admitted  to  prac- 
tise his  profession  in  this  state, 
and  in  1894  oi)ened  an  office  in  Los 
Angeles,  where  he  has  been  engaged 
in  practice  ever  since.  That  he  had 
a  general  practice,  including  consid- 
erable probate  business,  trial,  and 
jury  work,  with  an  occasional  crim- 
inal case,  and  only  a  limited  corpora- 
tion practice.  That  at  the  time  of 
the  publication  of  the  libel  com- 
plained of,  he  employed  six  lawyers 
and  a  number  of  stenographers  in 
his  office,  his  office  expenses,  includ- 
ing salaries,  amounting  to  about 
$1,500  a  month,  and  his  gross  in- 
come about  $40,000  a  year.  That 
his  practice  had  been  built  up  from 
a  modest  beginning,  it  appearing 
that  when  he  started  he  lived  and 
had  his  office  in  the  same  room. 
That  plaintiff's  practice  extended  to 
the  various  counties  of  the  state,  and 
to  a  large  extent  in  Arizona.  That 
he  is  admitted  to  practise  in  the 
United  States  Supreme  Court  and 


other  Federal  courts.  That  plaintiff 
was  married  in  1898,  and  at  the  time 
of  the  trial  his  family  consisted  of 
his  wife  and  seven  children.  That 
he  commanded  the  confidence. of  the 
people  of  Los  Angeles,  having  been 
a  member  of  the  board  of  education 
in  that  city  continuously  from  1904 
to  1915,  and  was  five  times  elected 
president  of  the  board.  That  in  ad- 
dition he  was  for  ten  years  director, 
and  in  1910  president,  of  the  Los 
Angeles  chamber  of  commerce;  di- 
rector of  the  Equitable  Savings 
Bank  and  of  the  Los  Angeles  Invest- 
ment Company  of  the  same  city. 
That  he  is  a  member  of  several  clubs 
and  of  the  county,  state,  and  Amer- 
ican bar  associations.  That  the 
value  of  the  defendant's  property  is 
about  $2,000,000.  That  the  average 
daily  circulation  of  the  Los  Angeles 
Times  was  about  60,000  and  the  Sun-' 
day  edition  about  102,000,  the  paper 
circulating  throughout  California 
and  Arizona  and  elsewhere. 

It  is-  alleged  in  the  complaint  that 
''at  all  times  prior  to  the  6th  day  of 
February,  1915,  [the  plaintiff]  did 
enjoy  a  good  name  and  reputation  as 
an  attorney  at  law." 

This  allegation  not  having  been 
denied,  the  plaintiff's  good  name  and 
reputation  must  be  presumed. 

The  respondent  is  not  required  to 
prove,  and  in  the  nature  of  things 
cannot    prove,    the 
extent  to  which  he  a^r/."''*  *' 
has   been   damaged 
by  this  libel,  or  of  what  legal  fees 
he  has  been  deprived  through  its 
circulation,  or  what  clients  he  has 
lost  because  of  it.    It  is  well  settled 
that  in  such  cases  as  this  a  jury  may 
consider  as  a  basis  for  its  award  of 
actual  damages  all  of  such  matters 
as  those  set  out  above,  including  the 
wide  publicity  given 
to  the  libel,  plain-  SSri2!:;;ent. 
tiff's  prominence  in 
the  community  where  he  lives,  his 
professional  standing^  his  good  name 
and  reputation,  his  injured  feelings, 
and  his  mental  sufferings.    Cahill  v. 
Murphy,  94  Gal.  29,  28  Am.  St.  Rep. 
88,  30  Pac.   195;   Turner  v.  Hearst, 
115  Gal.  395,  47  Pac.  129;  Davis  v. 
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Hearst,  160  Cal.  143,  185,  116  Pac. 
530. 

Appellant's  motion  for  a  new  trial 
was  mad^  on  the  ground,  among 
others,  that  the  award  of  actual 
damages  was  excessive.  The  motion 
was  denied.  The  amount  of  such 
damages,  therefore,  stands  approved 
by  the  trial  court,  and,  under  the 
well-established  rule,  the  question  of 
the  excessiveness  of  the  verdict  be- 
ing primarily  addressed  to  the  dis- 
cretion of  the  trial 
fe^enc'r'^iSr  court,  we  canuot  dis- 
5r«Il^^'  turb    it    unless    it 

appears  that  such 
award  is  the  result  of  passion  or 
prejudice.  In  Swain  v.  Fourteenth 
Street  R.  Co.  93  Cal.  179,  28  Pac. 
829,  11  Am.  Neg.  Cas.  209,  it  was 
said :  "The  amount  of  the  verdict  in 
this  case  is  large,  but  we  cannot  say 
that  it  is  suggestive  of  either  pas- 
sion or  prejudice  on  the  part  of  the 
jury.  In  fixing  damages  in  this  class 
of  cases,  much  is  left  to  the  discre- 
tion of  the  jury,  and  when  the  ver- 
dict has  been  approved  by  the  trial 
court,  this  court  is  not  authorized 
to  grant  a  new  trial  upon  the  ground 
of  excessive  damages,  except  in  a 
case  where  it  is  plain  that  the  ver- 
dict was  not  the  result  of  the  fair 
and  honest  judgment  of  the  jury.'* 

See  also  Gomez  v.  Scanlan,  155 
Cal.  528,  102  Pac.  12;  Dunn  v. 
Hearst,  139  Cal.  239,  73  Pac.  138; 
Aldrich  v.  Palmer,  24  Cal.  516; 
Meyer  v.  Great  Western  Ins.  Co.  104 
Cal.  381,  38  Pac.  82;  Hickey  v.  Cos- 
china,  133  Cal.  81,  65  Pac.  313.  In 
the  latter  case  it  was  said:  "The 
court  below  had  the  power  to,  and  no 
doubt  did,  carefully  weigh  and  con- 
sider the  evidence  for  the  purpose  of 
determining  whether  or  not  the  ver- 
dict was  the  correct  conclusion  from 
all  the  testimony  in  the  case.  It  had 
the  power  to  set  aside  the  verdict, 
even  though  the  evidence  was  con- 
flicting, if  convinced  that  it  was  un- 
just, or  not  in  accord  with  the  weight 
of  the  evidence.  Here  we  have  no 
such  power.  The  presumptions  are 
all  in  favor  of  the  correctness  of  the 
verdict.  To  this  presumption  is  add- 
ed the  sanction  of  the  court  below 


in  denying  the  motion  for  a  new 
trial.'' 

In  Wilson  v.  Fitch,  41  Cal.  386,  9 
Mor.  Min.  Rep.  155,  where  there  was 
no  proof  of  actual  malice,  and,  as  was 
held  by  the  court,  not  a  case  for 
punitive  damages,  it  was  said  in  an- 
swer to  the  claim  that  the  damages 
awarded  were  excessive:  'The 
court  will  not  interfere  in  such  cases 
unless  the  amount  awarded  is  so 
grossly  excessive  as  to  shock  the 
moral  sense,  and  raise  a  reasonable 
presumption  that  the  jury  was  un- 
der the  influence  of  passion  or  preju- 
dice. In  this  case,  whilst  the  sum 
awarded  appears  to  be  much  larger 
than  the  facts  demanded,  the 
amount  cannot  be  said  to  be  so  gross- 
ly excessive  as  to  be  reasonably  im- 
puted only  to  passion  or  prejudice  in 
the  jury.  In  such  cases  there  is  no 
accurate  standard  by  which  to  com- 
pute the  injury,  and  the  jury  must, 
necessarily,  be  left  to  the  exercise  of 
a  wide  discretion ;  to  be  restricted  by 
the  court  only  when  the  sum  award^ 
is  so  large  that  the  verdict  shocks 
the  moral  sense,  and  raises  a  pre- 
sumption that  it  must  have  proceed- 
ed from  passion  or  prejudice." 

In  the  matter  of  punitive  damages 
it  is  clear  from  the  authorities  that 
juries  have  a  wider 
discretion  in  this  re-  j^^Stf^^ 
gard  than  they  have  fi;^"^*"*"  •' 
in    the    matter    of 
compensatory   damages.     Voltz  v. 
Blackmar,   64  N.   Y.  440;  Day  v. 
Woodworth,  13  How.  363,  14  L.  ed. 
181;  Bennett  v.  Hyde,  6  Conn.  24; 
Hayner  v.  Cowden,  27  Ohio  St.  292, 
22    Am.    Rep.    303;    McConnell  v. 
Hampton,  12  Johns.  234. 

In  Luther  v.  Shaw,  157  Wis.  234, 
52  L.R.A.(N.S.)  85,  147  N.  W.  18, 
the  court,  in  aflSrming  the  award  of 
punitive  damages,  said :  "Where  the 
jury  are  properly  given  such  broad 
discretion  with  reference  to  exem- 
plary damages,  as  indicated  by  the 
quoted  instructions,  whereby  they 
were  told  they  might  assess  against 
the  defendant  a  sum  which  they 
deemed  just  and  proper,  and  best 
calculated  to  be  an  example  to  him 
and  to  others,  such  jury  are  entitled 
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to  accept  these  instructions  in  good 
faith  as  meaning  just  what  they  say. 
How,  then,  can  it  be  said  that  their 
verdict  is  perverse?  They  disre- 
garded no  evidence  and  violated  no 
instructions  in  fixing  these  exem- 
plary damages.  Their  estimate  of 
what  would  be  sufficient  as  a  punish- 
ment and  a  deterrent  and  an  example 
was  very  high,  compared  with 
the  actual  damages  assessed,  and 
high  from  any  viewpoint.  But  it 
would  hardly  be  candid  to  invite 
them,  in  the  language  of  this  in- 
struction, to  fix  a  sum  which  ex- 
pressed their  judgment  in  such  mat- 
ter, and  then  charge  them  with  bias 
or  perversity  because  the  measure  of 
their  abhorrence  of  defendant's  con* 
duct,  and  their  judgment  of  what 
would  be  a  sufiicient  punishment  and 
deterrent,  was  represented  by  a 
larger  sum  of  money  than  that  which 
some  other  man  or  men  would  have 
aUowed." 

We  cannot  say  upon  the  record  be- 
fore us  that  the  damages  awarded  by 
the  jury,  either  actual  or  punitive, 
have  been  given  under  the  influence 
of  passion  or  prejudice,  and  hence 
the  award  cannot  be  disturbed. 

m.  Appellant  has  called  attention 
to  the  alleged  misconduct  of  the 
plaintiff  before  the  jury.  In  some  of 
the  instances  referred  to,  objection 
was  made,  but  in  others  no  objection 
was  interposed,  and  this  group  in- 
cludes the  principal  claim  of  miscon- 
duct, wherein  the  plaintiff  in  his  ar- 
gument to  the  jury,  referring  to  the 
defendant,  said:  "The  rottenest 
corporation  I  know  of  in  California 
to-day  is  this  same  corporation."  In 
no  case  was  the  court  requested  to 
instruct  the  jury  that  the  conduct 
objected  to  was  improper  and  that 

it  was  to  be  disre- 
garded by  them. 
Where  the  action  of 
the  trial  court  is  not 
thus  invoked,  the  al- 
leged misconduct  will  not  be  con- 
sidered on  appeal,  if  an  admonition 
to  the  jury  would  remove  the  effect 
thereof.  People  v.  Shears,  133  CaL 
154,  65  Pac.  295 ;  People  v.  Babcock, 
160  Cal.  537, 117  Pac.  549 ;  Grossetti 


tl— mis- 
coiftdiict  of 
eonmveV-fallaro 
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V.  Sweasey,  176  Cal.  793,  169  Pac. 
687.  From  an  examination  of  the 
record  on  this  point  we  are  of  the 
opinion  that,  even  if  the  plaintiff  had 
been  guilty  of  misconduct,  an  ad- 
monition from  the  court  would  have 
removed  the  effect  thereof  in  every 
instance. 

IV.  Under  the  heading,  *'Other 
Errors  in  the  Admission  of  Evi- 
dence," appellant  mentions,  first, 
the  testimony  of  Mr.  Ritter  and 
of  Mr.  Roach  regarding  the  in- 
terview between  Mrs.  Hillman  and 
several  reporters,  including  a  rep- 
presentative  of  the  Los  Angeles 
Times,  which  took  place  in  the 
office  of  the  respondent  the  day 
before  the  publication  of  the  libel 
complained  of  in  this  action.  A  mo- 
tion was  made  at  the  trial  to  strike 
out  certain  portions  of  this  testi- 
mony on  the  ground  that  it  was  im- 
material and  irrelevant,  which  mo- 
tion was  denied  by  the  court. 
Appellant  assigns  this  ruling  as  er- 
ror. There  is  no  merit  to  this  objec- 
tion.    The  testimony  was   clearly 

relevant    and    ma-  Bvidenoe-iibei 
tenal  as  bearmg  up-  -•tatement  to 
on  the  good  faith  of  '^'^«'**'- 
the   defendant    in    publishing   the 
article  in  suit,  and  also  upon  the 
question  of  actual  malice. 

A  further  assignment  of  error 
under  this  head  is  the  admission  in 
Evidence  of  the  verified  complaint  in 
the  Hillman  Case,  it  being  contended 
that  the  subject-matter  of  the  com- 
plaint was  beside  the  issue,  and  that 
acts  of  cruelty  therein  detailed  may 
have  given  the  jury  the  impression 
that  the  respondent  was  "a  veritable 
St.  George."  This  evidence  was  of- 
fered for  the  purpose  of  "establish- 
ing the  motives  of  the  attorney  filing 
the  complaint."  The  court  in  admit- 
ting this  evidence  stated  to  the  jury 
that  the  "facts  and  allegations  there- 
in are  not  to  be  deemed  to  be  taken 
by  you  conclusively  as  true,  but  they 
are  evidence  of  what  was  told  Mr. 
Scott  at  the  time  of  filing  the  com- 
plaint." Now,  it  is  not  strictly  true 
that  this  is  evidence  of  what  was 
told  Mr.  Scott  at  the  time  of  filing 
the  complaint,  because  the  record 
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shows  that  Mr.  Scott  did  not  per- 
sonally interview  Mrs.  Hillman  re- 
£:arding  the  subject-matter  of  the 
complaint.  The  fact  is  that  the  veri- 
fied complaint  was  handed  to  Mr. 
Scott  by  his  subordinate,  who  drew 
it,  and  was  signed  and  filed  by  Mr. 
Scott.  In  other  words,  the  verified 
complaint  constituted  the  represen- 
tations on  which  he,  as  an  attorney, 
acted  in  the  ease  by  subscribing 
thereto  and  filing  it.  We  think  that 
the  argument  of  respondent  in  his 
brief  presents  the  correct  reason  for 
holding  the  complaint  admissible. 

"The  gist  of  the  statements  at- 
tributed to  Hillman  and  his  fourteen- 
year-old  son,  in  the  article  upon 
which  this  action  is  based,  was  that 
Mrs.  Hillman  had  no  cause  for  di- 
vorce, and  that  the  suit  was  the  re- 
sult of  respondent's  meddling  and 
attempt  to  ruin  Hillman  and  'break 
up  his  home  to  fill  his  own  pocket.' 
The  respondent  has  the  right  to  show 
these  statements  were  false,  and  the 
complaint  sworn  to  by  Mrs.  Hillman, 
and  signed  by  respondent  as  her  at- 
torney, was  competent  to  show  that 
if  her  allegations  were  true  she  did 
have  a  well-grounded  cause  for  di- 
vorce, and  the  suit  was  not  filed  by 
her  as  a  result  of  being  'wrought  up' 
by  respondent,  pursuant  to  a  con- 
spiracy to  ruin  the  defendant  and 
break  up  his  home." 

The    complaint    was    admissible 

for  the  purpose  of 
-libei-aiieira-  showing  the  nature 
pu5St*V2Slon  and  character  of 
which  piaintiii     the    charges    made 

witifc  fomeiitiii«.  by     Mrs.     Hillman 

against  her  husband 
under  oath,  and  the  fact  that  the 
plaintiff,  by  filing  said  complaint, 
acted  upon  such  representations. 

In  addition  to  the  foregoing,  it  is 
urged  that  the  court  erred  in  allow- 
ing the  respondent  to  give  a  "bio- 
graphical sketch  ^f  himself."  This 
contention  cannot  be  supported.  It 
has  been  held  that  in  an  action  for 
libel  it  is  proper  for  the  plaintiff  to 

testify    as    to    his 

TkitS'.*''''*'**      ^rly  life  and  train- 
ing, as  well  as  to 
show  that  he  has  children,  that  when 


he  settled  in  the  town  of  his  resi- 
dence his  resources  were  limited,  and 
that  by  his  own  industry  he  has  built 
up  a  successful  business.  Smith  v. 
HubbeU,  142  Mich.  637,  106  N.  W. 
547;  Cyrowski  v.  Polish- American 
Pub.  Co.  196  Mich.  648,  168  N.  W. 
58. 

y.  It  is  next  urged  by  appellant 
that  ''the  court  erred  in  aUowing 
plaintiff,  who  was  represented  by  an 
attorney  at  law,  to  appear  as  his  own 
attorney,  and  in  permitting  him  to 
argue  the  case  to  the  jury." 

In  support  of  this  contention,  ap- 
pellant quotes  from  Boca  &  L.  R. 
Co.  V.  Superior  Ct.  150  Cal.  153,  88 
Pac.  718,  as  follows:  "It  is,  how- 
ever, the  settled  law  of  this  state 
that,  while  a  party  to  an  action  may 
appear  in  his  own  proper  person  or 
by  attorney,  he  cannot  do  both,  and 
that  as  long  as  he  has  an  attorney 
of  record  in  an  action,  the  court  can- 
not recognize  any  other  as  having 
management  or  control  of  the  action, 
and  the  party  can  act  only  through 
his  attorney." 

It  is  to  be  noted,  however,  that  an 
entirely  different  situation  from  the 
one  before  us  was  there  presented. 
The  plaintiff  corporation  in  that  case 
had,  through  its  attorney  of  record, 
moved  to  dismiss  a  certain  action  in- 
stituted by  it.  While  •this  motion 
was  still  pending,  a  written  request 
or  notice  of  dismissal  was  sent  to  the 
clerk  of  the  court  by  the  manager 
of  the  plaintiff  corporation.  It  was 
held  that  the  order  of  the  court 
ignoring  this  notice  was  properly 
made,  the  court  pointing  out,  fur- 
ther, that  until  an  attorney  has  been 
removed  or  substituted  "the  client 
cannot  assume  control  of  the  case." 
While  this  case  correctly  states  the 
law  on  the  issues  there  involved,  it 
does  not  apply  here. 

A  situation  practically  identical 
with  the  one  in  this  case  was  pre- 
sented in  Conroy  v.  Waters,  133  Ca!. 
211,  65  Pac.  387.  It  was  there  said: 
"Appellant  further  objects  that 
plaintiff,  who  is  an  attorney  at  law, 
licensed  to  practise  before  all  the 
courts  of  this  state,  was  represented 


SCOTT  V.  TIMES-MIRROR  CO. 

(181  Oal  S45,  184  Pao.  672.) 


1023 


%  l»peal— 
l»erniflttlnflr 
ftlolntllK  to 
ati>l>«Ar  pro  •« 


upon  the  trial  by  Lucien  Earle,  his 
attorney  of  record,  and  that  upon 
motion  of  Lucien  Earle,  plaintiff 
.  .  was  by  order  of  the  court 
'associated'  with  said  Earle  as  attor- 
ney in  the  case.  It  is  contended  that 
this  was  a  special  privilege  con- 
ferred upon  the  plaintiff,  whereby  he 
was  allowed  not  only  to  appear  by 
attorney,  but  at  the  same  time  to  ap- 
pear in  person.  Whatever  irregu- 
larity may  be  detected  in  this  order 

of  court,  we  think  it 
sufficient  to  say  that 
it  was  clearly  an  ir- 
regularity without 
injury,  and  that  no  reversal  of  the 
case  should  be  had  for  the  assigned 
reason." 

VI.  Appellant  complains  of  the  ac- 
tion of  the  trial  court  in  refusing  to 
grive  instructions  2  and  3  requested 
by  the  defendant.  Instruction  2 
reads  in  part :  "It  is  the  duty  of  an 
attorney  at  law  to  take  care  and  to 
ascertain  what  the  facts  in  regard  to 
his  client's  case  are,  before  advising 
the  client  as  to  his  or  her  legal  rights 
and  the  legal  steps  to  be  taken  to  ob- 
tain relief." 

Appellant  does  not  point  out  the 
applicability  of  the  instruction  to  the 
facts.  It  is  probably  addressed  to 
the  claim  of  appellant  that  the  Hill- 
man  divorce  action  was  brought  pre- 
maturely by  the  plaintiff.    In  any 

event,  we  do  not 
think  the  failure  to 
give  thie  instruction 
in  any  way  prejudiced  the  rights  of 
the  defendant.  Moreover,  instruc- 
tion No.  22,  which  was  given,  con- 
tains this  language:  "A  lawyer 
whose  services  are  sought  by  hus- 
band or  wife  with  a  view  of  com- 
mencing an  action  for  divorce  is  not 
justified,  through  hope  of  gain  or 
other  advantage  to  himself,  to  take 

12  A.L.R.^-65. 
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any.  action  to  prevent  such  recon- 
ciliation." 

Defendant's  instruction  3,  which 
was  refused  by  the  court,  reads,  in 
part:  "It  is  not  sufficient  on  the 
issue  of  malice  for  the  plaintiff  to 
prove  that  the  defendant  had  malice 
against  him,  but  plaintiff  must  go 
further  and  prove  that  the  publica- 
tion complained  of  was  made  by  de- 
fendant because  of  the  malice  com- 
plained of." 

It  is  sufficient  answer  to  this  ob- 
jection to  state  that  the  substance 
of  this  instruction  was  given,  among 
others,    in    instruc  _,,,„., ,, 

tionS    NOS.    8,   9,    12,    duplicate 

28,  35,  and  36.    For  *"*'•««•*•    , 

instance,  the  latter  instruction  de- 
clares, in  part:  "You  can  consider 
the  articles  published  in  the  news- 
paper of  the  defendant  prior  and 
subsequent  to  the  publication  of  the 
article  complained  of  only  as  bearing 
on  the  question  as  to  whether  the 
article  complained  of  was  published 
by  the  defendant  with  actual  mal- 
Awv*    •    •    • 

The  action  of  the  trial  court  in  re- 
fusing defendant's  instructions  Nos. 
6,  7,  8,  and  9  is  also  assigned  as 
error.  But  the  objections  are  mere- 
ly stated,  without  any  citation  of  au- 
thority or  any  argument  beyond  the 

bare  statement  that  _,„.«iiicient 
**the  court  also  erred 
in  refusing  to  give 
defendant's  requested  instructions." 
We  do  not  feel  called  upon  to  con- 
sider points  so  presented.  Gray  v. 
Walker,  157  Cal.  381,  108  Pac.  278 ; 
Bom  V.  Castle,  175  Cal.  680, 167  Pac. 
138 ;  Dore  v.  Southern  P.  Co.  163  Cal. 
182,  124  Pac.  817. 
The  judgment  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Wilbur,  J.;  Lennon,  J.; 
Olney,  J. ;  Melvin,  J. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Proof  of  other  defamatory  statements  in  civO  action  for  Bbel  or  slander. 


I.  Introductory,   1026. 
II.  Words  of  similar  import: 

a.  Prior  or  contemporaneous  pub- 

lication, 1026. 

b.  Subsequent  publication: 

1.  Generally,  1029. 

2.  Publication  after  commence- 

ment of  action,  1031. 
III.  Words  not  of  similar  import: 
a.  Majority  rule,  1033. 

/.  Introductory. 

While  there  has  been  some  diver- 
sity of  judicial  opinion  on  the  subject, 
the  general  principle  to  .be  extracted 
from  the  cases  seems  to  be  that,  in 
an  action  for  libel  or  slander,  the 
plaintiff,  after  having  proved  the 
words  alleged  in  the  declaration,  may 
give  in  evidence  the  uttering  by  the 
defendant  of  other  defamatory  words, 
in  order  to  show  malice  on  the  part  of 
the  defendant.  "The  rule  mentioned 
has  been  severely  criticized  as  illogical 
and  anomalous,  but  it  is  maintained 
by  adjudications  of  the  highest  author- 
ity, and  while  it  may  run  against  some 
technical  rules  of  pleading  and  evi- 
dence, it  is  not  so  maintained  arbitra- 
rily, or  as  a  matter  of  precedent,  but 
because  it  rests  on  a  common-sense 
judgment  of  human  nature,  and  a 
practical  knowledge  of  its  motives  and 
its  ways.  The  fact  that  a  given  libel 
has  been  preceded  and  followed  by 
others  from  the  same  source  is  one 
from  which,  as  men  are  constituted,  a 
legitimate  inference  may  be  drawn  as 
to  the  animus  or  spirit  with  which  the 
given  libel  was  published.  It  has  a 
fair  tendency  to  show  that  the  given 
libel  was  not  published  by  mistake,  or 
even  under  a  sudden  impulse,  or  heed- 
lessly, but  by  design,  and  with  a  de- 
liberate purpose  to  injure  and  to  per- 
secute the  person  libeled."  Gribble  v. 
Pioneer  Press  Co.  (1885)  34  Minn.  342, 
25  N.  W.  710. 

In  some  cases  the  admissibility  of 
other  words  or  writings  has  been  lim- 
ited to  repetitions  or  charges  of  sim- 
ilar import,  while  other  cases  limit  the 
proof  to  statements  made  prior  to  the 


III. — continued. 

b.  Minority  rule,  1036. 
IV.  Effect  of  other  statements  on  dam- 
ages: 

a.  View  that  damages  are  not  en- 

hanced, 1037. 

b.  View    that    damages    are   en- 

hanced, 1038. 
V.  Role  in  New  York,  10^9. 
VI.  Rule  in  Tennessee,  1040. 

slanderous  charge.  The  cases  are  ac- 
cordingly classified  according  to  the 
distinctions  thus  made. 

//•  Words  of  MmUar  import. 

a.  PHor    or    contemporaneous   puhUca' 

tion. 

It  seems  to  be  well  settled  that  prior 
or  contemporaneous  utterances  of  oth- 
er defamatory  words,  of  similar  im- 
port to  those  for  which  damages  are 
claimed  in  an  action  for  libel  or  slan- 
der, are  competent  to  show  malice  on 
the  part  of  the  defendant. 

United  States. — Gibson  v.  Cincinnati 
Enquirer  (1877)  2  Flipp.  121,  Fed. 
Cas.  No.  5,392;  Post  Pub.  Co.  v.  Hallam 
(1893)  8  C.  C.  A.  201,  16  U.  S.  App. 
613,  59  Fed.  530,  affirming  (1893)  55 
Fed.  456,  and  disapproving  Frazier  v. 
McCloskey  (1875)  60  N.  Y.  337, 19  Am. 
Rep.  193;  Haskell  v.  Bailey  (1894)  11 
C.  C.  A.  476,  25  U.  S.  App.  99,  63  Fed. 
873;  Examiner  Printing  Co.  v.  Aston 
(1916)  151  C.  C.  A.  395,  238  Fed.  469. 

Alabama.  —  Teague  v.  Williams 
(1845)  7  Ala.  844;  Scott  v.  McKinnish 
(1849)  15  Ala.  662;  Sonneborn  v. 
Bernstein  (1873)  49  Ala.  168. 

California.— Preston  v.  Frey  (1891) 
91  Cal.  107,  27  Pac.  533. 

Colorado. — Melcher  v.  Beeler  (1910) 
48  Colo.  233,  139  Am.  St.  Rep.  273, 110 
Pac.  181. 

Connecticut — ^Barry  v.  McCollom 
(1908)  81  Conn.  293,  129  Am.  St  Rep. 
215,  70  Atl..  1035. 

Georgia.  —  Adkins  v.  Williams 
(1857)  23  Ga.  222. 

Illinois.  —  Schmisseur  v.  Kreilich 
(1879)  92  111.  347. 

Indiana.  —  Scott      v.      Mortsinger 
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<1831)  2  Blackf.  454;  Throgmorton  v. 
Davis  (1836)  4  Blackf.  174;  Burson  v. 
Edwards  (1848)  1  Ind.  164;  Logan 
V.  Logan  (1881)  77  Ind.  558;  Casey  v. 
Hulgan  (1889)  118  Ind.  590,  21  N.  E. 
322;  Freeman  v.  Sanderson  (1890)  123 
Ind.  264,  24  N.  E.  239. 

Iowa. — ^Prime  v.  Eastwood  (1877)  45 
Iowa,  640;  Gushing  v.  Hederman 
(1902)  117  Iowa,  637,  94  Am.  St.  Rep. 
320,  91  N.  W.  940. 

Kansas.  —  Winans  v.  Chapman 
(1919)  104  Kan.  664,  180  Pac.  266. 

Kentucky.  —  Smith  v.  Lovelace 
(1864)  1  Duv.  215;  Campbell  v.  Ban- 
nister (1880)  79  Ky.  205;  Alcorn  v. 
Powell  (1901)  22  Ky.  L,  Rep.  1353,  60 
S.  W.  520. 

Louisiana.  —  Kendrick  v.  Kemp 
(1828)  6  Mart.  N.  S.  500. 

Maine.— Smith  v.  Wyman  (1839)  16 
Me.  13;  Harmon  v.  Harmon  (1873)  61 
Me.  233. 

Maryland.— Du vail  v.  Griffith  (1827) 
2  Harr.  &  G.  30;  Botelar  v.  Bell  (1851) 
1  Md.  173;  Garrett  v.  Dickerson  (1863) 
19  Md.  418. 

Massachusetts. — ^Baldwin  v.  >SouIe 
(1856)  6  Gray,  321;  Bobbins  v.  Fletch- 
er (1869)  101  Mass.  115;  Clark  v. 
Brown  (1875)  116  Mass.  504;  Beals  v. 
Thompson  (1889)  149  Mass.  405,  21 
N.  E.  959;  Borley  v.  Allison  (1902)  181 
Mass.  246,  63  N.  E.  260. 

Michigan.  —  Thompson  v.  Bowers 
ri844)  1  Dougl.  321;  Whittemore  v. 
Weiss  (1876)  33  Mich.  348;  Scripps  v. 
Reilly  (1877)  35  Mich.  371,  24  Am. 
Rep.  575;  Ellis  v.  Whitehead  (1893) 
96  Mich.  105,  54  N.  W.  752;  Botsford 
V.  Chase  (1896)  108  Mich.  432,  66  N. 
W.  325;  Rowe  v.  Myers  (1918)  204 
Mich.  374,  169  N.  W.  823.  See  also 
Schuitz  V.  Guldenstein  (1906)  144 
Mich.  636,  108  N.  W.  96. 

Minnesota.  —  Reitan  v.  Goebel 
(1885)  33  Minn.  151,  22  N.  W.  291; 
Cribble  v.  Pioneer  Press  Co.  (1885)  34 
Minn.  342,  25  N.  W.  710;  Fredrickson 
V.  Johnson  (1895)  60  Minn.  337,  62 
N.  W.  388;  Weicherding  v.  Krueger 
(1910)  109  Minn.  461,  124  N.  W.  225. 

Missouri.— Rose  v.  Thalborn  (1911) 
153  Mo.  App.  408,  134  S.  W.  1093; 
Anderson  v.  Shockley  (19i6)  266  Mo. 


543,  181  S.  W.  1151,  Ann.  Cas.  1918B, 
500. 

Montana.  —  Paxton  v.  Woodward 
(1904)  31  Mont.  195,  107  Am.  St.  Rep. 
416,  78  Pac.  215,  3  Ann.  Cas.  546. 

New  Hampshire. — Merrill  v.  Peas- 
lee  (1845)  17  N.  H.  540.  See  also 
Cochron  v.  Butterfield  (1846)  18  N.  H. 
115,  45  Am.  Dec.  363. 

New  Jersey.  —  Barton  v.  Brands 
(1836)  15  N.  J.  L.  248;  La  Porta  v. 
Leonard  (1916)  88  N.  J.  L.  663,  L.R.A. 
1916E,  779,  97  Atl.  251,  Ann.  Cas. 
1917E,  167. 

Ohio.  —  Flamingham  v.  Boucher 
(1834)  Wright,  746. 

Pennsylvania. — Shock  v.  M'Chesney 
(1799)  2  Yeate9,  473;  Wallis  v.  Mease 
(1811)  3  Binn.  546;  Elliott  v.  Boyles 
(1857)  31  Pa.  65;  Seip  v.  Deshler 
(1895)  170  Pa.  334,  32  Atl.  1032. 

South  Carolina. — Morgan  v.  Living- 
ston (1845)  31  S.  C.  L.  (2  Rich.)  573; 
Gill  V.  Ruggles  (1913)  95  S.  C.  90,  78 
S.  E.  536;  Smith  v.  Brown  (1913)  97 
S.  C.  239,  81  S.  E.  633. 

Vermont.— Kidder  v.  Bacon  (1902) 
74  Vt.  263,  52  Atl.  322. 

Wisconsin.  —  Bom  v.  Rosenow 
(1893)  84  Wis.  620,  54  N.  W.  1089; 
Walters  v.  Sentinel  Co.  (1918)  168 
Wis.  196,  169  N.  W.  564. 

One  of  the  earliest  cases  on  the 
question  is  Kendrick  v.  Kemp  (La.) 
supra,  wherein  it  was  held  that  "other 
words  than  those  laid  in  the  petition, 
and  spoken  at  other  times,  but  within 
one  year  before  the  inception  of  the 
suit,  may  be  given  in  evidence  for  the 
purpose  of  showing  malice  in  the  de- 
fendant." 

In  Adkins  v.  Williams  (1857)  23 
Ga.  222,  an  action  for  slander,  it  was 
said:  "It  is  true  that  the  words  to 
which  that  testimony  related  were 
spoken  some  time  before  the  day  laid 
in  the  declaration  as  the  day  of  the 
speaking  of  the  words  declared  on,  but 
still  the  speaking  of  the  words  at  that 
earlier  time  was  a  fact  of  some  value 
on  the  question  of  the  quo  animo  with 
which  the  words  declared  on  were 
spoken.  And  the  question  of  the  quo 
animo  is  always  involved  in  these 
cases." 

So,  in  Melcher  v.  Beeler  (1910)  48 
Colo.  233,  139  Am.  St.  Rep.  273,  110 
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Pac.  181,  it  appeared  that  the  plain- 
tiffs were  copartners.  At  the  trial  the 
plaintiffs  offered,  and  the  court  admit- 
ted in  evidence,  over  the  objection  of 
the  defendant,  two  letters  reflecting 
on  the  business  integrity  of  the  plain- 
tiffs, which  were  not  counted  on  in 
the  complaint  as  constituting  libels 
for  which  damages  were  claimed.  The 
court  held  the  evidence  to  be  admis- 
sible, saying:  "Prior  and  contempo- 
raneous publications  of  similar  im- 
port to  those  for  which  damages  are 
claimed  in  an  action  for  libel  are 
competent  to  show  malice;  hence,  in 
the  case  at  bar,  the  letters  objected 
to  were  competent  for  that  purpose, 
and  the  general  objection  to  their  ad- 
mission was  properly  overruled.  They 
were  admitted,  however,  without  any 
caution  to  the  jury  to  the  effect  that 
they  could  only  be  considered  on  the 
question  of  malice.  Counsel  for  the 
defendants,  at  the  time  the  letters 
were  introduced,  made  no  request  for 
a  cautionary  instruction  limiting  the 
purpose  for  which  the  letters  were 
competent,  but,  notwithstanding  this 
omission  upon  their  part,  we  think  the 
better  practice  is  that,  when  testimony 
is  competent  only  for  some  particular 
purpose,  the  court  should  so  advise  the 
jury,  at  the  time  of  its  introduction; 
but  by  this  suggestion  we  must  not  be 
understood  as  holding  that  it  is  error 
for  the  court  not  to  do  so,  when  coun- 
sel objecting  to  its  reception  failed  to 
make  a  request  of  the  court  to  advise 
the  jury  for  what  purpose  it  is  com- 
petent. We  notice  the  omission  in 
this  instance,  for  the  purpose  of  bring- 
ing out  more  clearly  the  error  which 
the  court  committed  in  giving  instruc- 
tion No.  14." 

Similarly,  the  court  in  Gill  v,  Rug- 
gles  (1913)  95  S.  C.  90,  78  S.  E.  536, 
quoting  from  Morgan  v.  Livingston 
(1845)  31  S.  C.  L.  (2  Rich.)  585,  said: 
"The  action  of  slander  is  intended  not 
only  to  recompense  a  plaintiff  for  an 
injury  done  to  his  character,  but  also 
to  punish  the  defendant  for  his  malice. 
Any  evidence  which  shows  that  the 
slander  has  been  again  and  again  re- 
peated is  competent  to  prove  malice. 
The  greater  length  of  time  in  which 
the  defendant  has  repeated  his  publi- 


cation evidences  that  his  words  have 
not  been  the  result  of  passion,  and 
shows  a  deliberate  purpose  to  injure 
plaintiff." 

In  Ellis  V.  Whitehead  (1893)  95 
Mich.  105,  54  N.  W.  752,  it  was  said 
that  "reiteration  and  emphasis  on  the 
occasion  of  the  slander  go  to  the  ques- 
tion of  malice." 

Thus,  it  has  been  held  in  several 
cases  that  where  an  action  for  hbel 
or  slander  is  brought  for  words  im- 
puting incompetency  or  misconduct  in 
business  or  profession,  it  is  competent 
to  prove  the  previous  publication  of 
other  words  relating  to  the  business  or 
professional  character  of  the  plain- 
tiff. Barry  v.  McCollom  (1908)  81 
Conn.  293,  129  Am.  St.  Rep.  216,  70 
Atl.  1035;  Botelar  v.  Bell  (1851)  1 
Md.  173;  Garrett  v.  Dickerson  (1863) 
19  Md.  418;  Whittemore  v.  Weiss 
(1876)  33  Mich.  348;  Botsford  v.  Chase 
(1896).  108  Mich.  432,  66  N.  W.  325; 
Gribble  v.  Pioneer  Press  Co.  (1885)  34 
Minn.  342,  25  N.  W.  710;  Paxton  v. 
Woodward  (1904)  31  Mont.  195,  107 
Am.  St.  Rep.  416,  78  Pac.  215,  3  Ann, 
Cas.  546 ;  La  Porta  v.  Leonard  (1916) 
88  N.  J.  L.  663,  L.R.A.1916E,  779,  97 
Atl.  251,  Ann.  Cas.  1917E,  167. 

So  it  is  held  that,  in  an  action  based 
on  an  imputation  of  unchastity  to  a 
woman,  prior  publications  reflecting 
on  her  chastity  are  admissible.  Pres- 
ton V.  Frey  (1891)  91  Cal.  107,  27  Pac. 
533;  Throgmorton  v.  Davis  (1836)  4 
Blackf.  (Ind.)  174;  Cushing  v.  Heder- 
man  (1902)  117  Iowa,  637,  94  Am.  St. 
Rep.  320,  91  N.  W.  940 ;  Smith  v.  Wy- 
man  (1839)  16  Me.  13;  Baldwin  v. 
Soule  (1856)  6  Gray  (Mass.)  321; 
Beals  V.  Thompson  (1889)  149  Mass. 
405,  21  N.  E.  959;  Rose  v.  Tholborn 
(1911)  153  Mo.  App.  408,  134  S.  W. 
1093. 

Similarly,  in  an  action  for  defama- 
tion, consisting  of  words  charging  the 
commission  of  a  crime,  evidence  that 
the  same  accusation  was  made  on  oth- 
er occasions  is  admissible.  Teague  v. 
Williams  (1845)  7  Ala.  844;  Prime  v. 
Eastwood  (1877)  45  Iowa,  640;  Wi- 
nans  v.  Chapman  (1919)  104  Kan.  664, 
180  Pac.  266;  Campbell  v.  Bannister 
(1880)*  79  Ky.  205;  Alcorn  v.  Powell 
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(1901)  22  Ky.  L.  Rep.  1853,  60  S.  W. 
620;  Thompson  v.  Bowers  (1844)  1 
Dou£rl.  (Mich.)  321;  Anderson  v. 
Shockley  (1916)  266  Mo.  543,  181  S. 
W.  1151,  Ann.  Cas.  1918B,  500. 

h.  Subsequent  publication, 
J,  Gene9*ally. 

Malice  is  the  very  gist  of  the  action 
of  libel  or  slander,  and  it  follows  that 
all  the  circumstjances  which  go  to 
prove  it,  or  from  which  it  may  be  in- 
ferred, necessarily  enter  into  it. 
There  ts  perhaps  no  circumstance 
which  more  strongly  evidences  an- 
imus in  the  publication  of  defamatory 
words,  than  their  frequent  repetition. 
It  is  on  this  principle  that  many  cases 
have  held  that  words  of  similar  im- 
port, spoken  subsequently  to  those 
laid  in  the  declaration,  are  admissible. 

Alabama. — Age-Herald  Pub.  Co.  v. 
Waterman  (1913)  188  Ala.  272,  66  So. 
16,  Ann.  Cas.  1916E,  900;  Ware  v. 
Cartledge  (1854)  24  Ala.  622,  60  Am. 
Dec.  489. 

Arkansas.  —  Murray  v.  Galbraith 
(1908)  86  Ark.  50,  126  Am.  St.  Rep. 
1078,  109  S.  W.  1011. 

California.  —  Harris  v.  Zanone 
(1892)  93  Cal.  59,  28  Pac.  845;  Ting- 
ley  V.  Times  Mirror  Co.  (1907)  151 
Cal.  1,  89  Pac.  1097. 

Connecticut.  —  Williams  v.  Miner 
(1847)  18  Conn.  464;  Swift  v.  Dicker- 
man  (1863)  31  Conn.  285;  Hay  ward  v. 
Maroney  (1912)  86  Conn.  261,  85  Atl. 
379. 

District  of  Columbia.  —  Ashford  v. 
Evening  Star  Newspaper  Co.  (1914) 
41  App.  D.  C.  395. 

Illinois.— Stowell  v.  Beagle  (1875) 
79  111.  525;  Ransom  v.  McCurley 
(1892)  140  111.  626,  31  N.  E.  119;  Ball 
V.  Evening  American  Pub.  Co.  (1908) 
237  111.  592,  86  N.  E.  1097,  reversing 
(1908)  142  111.  App.  656;  Rausch  v. 
Anderson  (1897)  75  111.  App.  526; 
Gaines  v.  Gaines  (1903)  109  111.  App. 
226;  Giehl  v.  Winkler  (1911)  164  111. 
App.  358. 

Indiana. — Lanter  v.  McEwen  (1847) 
8  Blackf .  495 ;  Wabash  Printing  &  Pub. 
Co.  V.  Crumrine  (1889)  123  Ind.  89,  21 
N.  E.  904. 

Iowa.— Halley  v.  Gregg    (1888)   74 


Iowa,  563,  38  N.  W.  416;  Bailey  v.  Bai- 
ley (1895)  94  Iowa,  598,  63  N.  W.  341; 
Ladwig  V.  Heyer  (1907)  136  Iowa,  196, 
113  N.  W.  767;  Ott  v.  Murphy  (1913) 
160  Iowa,  730,  141  N.  W.  463;  Rhynas 
V.  Adkisson  (1916)  178  Iowa,  287,  159 
N.  W.  877. 

Kentucky. — Pinkston  v.  Christerson 
(1887)  8  Ky.  L.  Rep.  789. 

Maine:— Davis  v.  SUrrett  (1903)  97 
Me.  568,  55  Atl.  516. 

Maryland.  —  Negley  v.  Farrow 
(1882)  60  Md.  158,  45  Am.  Rep.  715; 
Gambrill  v.  Schooley  (1902)  95  Md. 
260,  63  L.R.A.  427,  52  Atl.  500;  Cain  v. 
Shutt  (1907)  105  Md.  304,  66  Atl.  24, 
12  Ann.  Cas.  102. 

Massachusetts. — Bodwell  v.  Swan 
(1826)  3  Pick.  376;  Hastings  v.  Stet- 
son (1881)  130  Mass.  76;  Fay  v.  Har- 
rington (1900)  176  Mass.  270,  57  N. 
E.  369;  Doane  v.  Grew  (1915)  220 
Mass.  171,  L.R.A.1915C,  774,  107  N.  E. 
620,  Ann.  Cas.  1917A,  338. 

Michigan.  —  Taylor  v.  Kneeland 
(1843)  1  Dougl.  67;  Beneway  v.  Thorp 
(1889)  77  Mich.  181,  43  N.  W.  863; 
Kelley  v.  Paulsen  (1910)  162  Mich. 
169,  127  N.  W.  13 ;  McCloy  v.  Vaughan 
(1915)  185  Mich.  189,  151  N.  W.  667. 
Compare  Randall  v.  Evening  News 
Aaso.  (1893)  97  Mich.  136,  56  N.  W. 
361. 

Missouri. — Hall  v.  Jennings  (1901) 
87  Mo.  App.  627;  Krup  v.  Corley 
(1902)  95  Mo.  App.  640,  69  S.  W.  609; 
Kunz  V.  Hartwig  (1910)  151  Mo.  App. 
94,  131  S.  W.  721 ;  Anderson  v.  Shock- 
ley  (1911)  159  Mo.  App.  334,  140  S.  W. 
755. 

Montana. — Downs  v.  Cassidy  (1913) 
47  Mont.  471,  133  Pac.  106,  Ann.  Cas. 
1915B,  1155. 

Nebraska. — McCleneghan     v.     Reid 

(1892)  34  Neb.  472,  51  N.  W.  1037;  Bee 
Pub.  Co.  V.  Shields  (1903)  68  Neb. 
750,  94  N.  W.  1029,  rehearing  denied 
in  (1904)  68  Neb.  750,  99  N.  W.  822; 
Bloomfield  v.  Pinn  (1909)  84  Neb.  472, 
121  N.  W.  716;  Fitzgerald  v.  Young 
(1911)  89  Neb.  693,  132  N.  W.  127. 

New  Mexico. — Colbert  v.  Journal 
Pub.  Co.  (1914)  19  N.  M.  156,  142  Pac. 
146. 

North  Carolina. — ^Byrd    v.    Hudson 

(1893)  113  N.  C.  203, 18  S.  E.  209. 
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North  Dakota. — Lauder  v.  Jones 
(1904)  18  N.  D.  525,  101  N.  W.  907. 

Oklahoma.  —  Beshiers  v.  Allen 
(1915)  46  Okla.  331,  L.R.A:1915E,  413, 
148  Pac.  141. 

South  Carolina.  —  Miller  v.  Kerr 
(1822)  13  S.  C.  L.  (2  M'Cord)  285,  13 
Am.  Dec.  722;  Randall  v.  Holsenbake 
(1835)  21  S.  C.  L.  (3  Hill)  175. 

Virginia.  —  Lincoln  v.  Chrisman 
(1839)  10  Leigh,  338. 

West  Virginia. — Swindell  v.  Harper 
(1902)  51  W.  Va.  381,  41  S.  E.  117. 

Wisconsin.  —  Grace  v.  McArthur 
(1890)  76  Wis.  641,  45  N.  W.  518; 
Hocks  V.  Sprangers  (1902)  113  Wis. 
123,  87  N.  W.  1101,  89  N.  W.  113;  Wil- 
liams V.  Hicks  Printing  Co.  (1914)  159 
Wis.  90,  150  N.  W.  183. 

England.— Mead  v.  Daubigny  (1792) 
Peake,  N.  P.  Cas.  125;  Plunkett  v. 
Cobbett  (1802)  5  Esp.  136,  2  Selw. 
N.  P.  1042;  Finnerty  v.  Tipper  (1809) 
2  Canipb.  72;  Rustell  v.  Marquister 
(1807)  1  Campb.  49,  note;  Stuart  v. 
Lovell  (1817)  2  Starkie,  93,  19  Revised 
Rep.  688;  Chubb  v.  Westley  (1834)  6 
Car.  &  P.  436;  Defries  v.  Davis  (1837) 
7  Car.  &  P.  112;  Delegall  v.  Highley 
(1837)  8  Car.  &  P.  444;  Barwell  v.  Ad- 
kins  (1840)  2  Scott,  N.  R.  11,  1  Mann. 
&  G.  807,  133  Eng.  Reprint,  558 ;  Pear- 
son V.  Lemaitre  (1843)  5  Mann.  &  G. 
700,  134  Eng.  Reprint,  742,  6  Scott,  N. 
R.  607,  7  Jur.  748,  12  L.  J.  C.  P.  N.  S. 
253;  Barrett  v.  Long  (1851)  3  H.  L. 
Cas.  395,  10  Eng.  Reprint,  154;  Hem- 
mings  V.  GassOn  (1858)  El.  Bl.  &  El. 
346,  120  Eng.  Reprint,  537,  4  Jur.  N. 
S.  834,  27  L.  J.  Q.  B.  N.  S.  252,  6  Week. 
Rep.  601,  9  Eng.  Rul.  Cas.  67. 

Canada.— Hamel  v.  Amyot  (1887)  14 
Quebec  L.  R.  56. 

In  Gambrill  v.  Schooley  (1902)  95 
Md.  260,  63  L.R.A.  427,  52  Atl.  500,  the 
court,  while  recognizing  the  rule,  held 
that  although  evidence  of  other  slan- 
derous words  of  similar  import,  spok- 
en subsequent  to  the  declaration,  were 
admissible,  such  proof  must  be  con- 
fined to  words  that  did  not  constitute 
the  basis  of  a  pending  action.  To  the 
same  effect,  see  Cain  v.  Shutt  (1907) 
105  Md.  304,  66  Atl.  24,  12  Ann.  Cas. 
102. 

But  subsequent  repetitions  of  the 
slanderous  words  cannot  be  considered 


as  substantive  proof  of  the  utterance 
of  those  words  at  the  times  charged  in 
the  declaration.  Such  repetitions  are 
admissible  only  as  bearing  on  malice. 
Kelley  v.  Paulsen  (1910)  162  Mich. 
169,  127  N.  W.  13. 

In.  Lanter  v.  McEwen  (1847)  8 
Blackf.  (Ind.)  495,  the  slanderous 
words  alleged  to  have  been  spoken 
were  that  McEwen,  as  a  witness  on 
another  trial,  had  committed  perjury. 
The  jury  were  instructed  that  if  Lant- 
er continued  to  publish  the  slander, 
those  repetitions  were  evidence  of 
malice,  and  might  be  considered  in 
aggravation  of  damages.  On  appeal, 
this  was  held  to  be  error,  the  court 
saying :  "The  defendant  was  liable  to 
separate  actions  for  such  repetitions; 
•  .  .  and  though  evidence  of  such 
repetitions  was  admissible  to  prove 
the  malice  with  which  the  words  spok- 
en at  the  time  and  in  the  manner 
charged  in  the  declaration  were  ut- 
tered, if  the  intention  of  the  defendant 
in  using  such  words  was  at  all  equiv- 
ocal, such  evidence  was  not  admissible 
by  way  of  aggravation  to  increase  the 
damages.  This  distinction  should  be 
carefully  held  in  view.  As  such  evi- 
dence is  merely  to  be  used  in  proof  of 
the  quo  animo,  it  has  been  held  by 
high  authority  that  when  there  is  no 
doubt  as  to  the  intention,  it  ought  not 
to  be  admitted,  but  as  it  is  generally 
impossible  for  the  plaintiff  or  the  court 
to  pronounce,  a  priori,  whether,  inde- 
pendently of  the  proposed  evidence, 
the  jury  will  be  satisfied  on  the  point 
of  malice,  there  are  few  cases,  perhaps, 
where  it  can  be  excluded.  It  is  im- 
portant, therefore,  that  the  instruc- 
tions of  the  court  should  be  so  shaped 
that  the  jury  will  not  be  misled  as  to 
the  purpose  for  which  such  evidence 
is  admitted." 

In  England,  after  much  mutation  of 
opinion,  and  after  differing  rulings  of 
eminent  judges,  it  seems  to  be  the 
rule  that  evidence  of  repetitions  of 
slanderous  words  may  be  received  to 
show  malice  on  the  part  of  the  defend- 
ant, but  not  to  obtain  damages  for  the 
subsequent  injury.  Mead  v.  Daubigny 
(1792)  Peake,  N.  P.  Cas.  (Eng.)  125; 
Plunkett  V.  Cobbett  (1804)  5  Esp. 
(Eng.)     136,    2    Selw.    N.    P.   1042; 
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Rustell  V.  Macquister  (1807)  1  Campb. 
(Eng.)  49,  note;  Chubb  v.  Weatley 
(1834)  6  Gar.  &  P.  (Eng.)  436;  De- 
fries  V.  Davis  (1837)  7  Car.  &  P. 
(Eng.)  112;  Delegall  v.Highley  (1837) 

8  Car.  &  P.  (Eng.}  444;  Barwell  v.  Ad- 
kins  (1840)  2  Scott,  N.  R.  11,  1  Mann. 
&  G.  807,  133  Eng.  Reprint,  558 ;  Pear- 
son V.  Lemaitre  (1843)  5  Mann.  &  G. 
700,  134  Eng.  Reprint,  742,  6  Scott,  N. 
R.  607,  7  Jur.  748,  12  L.  J.  C.  P.  N.  S. 
253 ;  Barrett  v.  Long  (1851)  3  H.  L.  Gas. 
395,  10  Eng.  Reprint,  154;  Hemmings 
V.  Gasson  (1858)  El.  Bl.  &  El.  346,  120 
Eng.  Reprint,  537,  4  Jur.  N.  S.  834,  27 
L.  J.  Q.  B.  N.  S.  252,  6  Week.  Rep.  601, 

9  Eng.  Rul.  Gas.  67.  Compare  Finner- 
ty  V.  Tipper  (1809)  2  Campb.  (Eng.) 
72;  Stuart  v.  Lovell  (1817)  2  Starkie, 

(Eng.)  93,  19  Revised  Rep.  688.  In 
Pearson  v.  Lemaitre  (1843)  5  Mann.  & 
G.  700,  134  Eng.  Reprint,  742,  .6  Scott, 
N.  R.  607,  7  Jur.  748, 12  L.  J.  C.  P.  N.  S. 
253,  the  court  held  that  letters,  consti- 
tuting in  substance  a  repetition  of  the 
slanderous  matter,  were  admissible, 
but  that  if  they  established  another 
cause  of  action,  the  jury  should  be 
cautioned  against  giving  any  damages 
in  respect  of  it.   In  Plunkett  v.  Cobbett 

(1804)  5  Esp.  (Eng.)  136,  2  Selw.  N. 
P.  1042,  wherein  it  appeared  that  the 
alleged  libelous  words  had  been  pub- 
lished in  the  defendant's  newspaper, 
proof  that  similar  words  had  been 
published  at  other  times  was  held  to 
be  proper,  but  Lord  Ellenborough  said 
that  he  should  direct  the  jury  not  to 
take  it  into  consideration  in  damages. 

In  Hemmings  v.  Gasson  (1858)  El. 
BL  &  El.  346,  120  Eng.  Reprint,  537, 
4  Jur.  N.  S.  834,  27  L.  J.  Q.  B.  N.  S. 
252,  6  Week.  Rep.  601,  9  Eng.  Rul.  Gas. 
67,  the  court  held  that  where  the  al- 
lesred  libelous  statements  were  prima 
facie  privileged,  the  plaintiff  might, 
for  the  purpose  of  proving  malice,  in- 
troduce subsequent  publications  which 
were  relevant  and  not  too  remote. 
In  Delegall  v.  Highley  (1837)  8  Car. 
A  P.  (Eng.)  444,  after  the  plaintiff 
had  proved  the  publication  of  the  libel 
in  the  defendant's  newspaper,  he  was 
permitted  to  prove  that  the  defendant 
went  to  the  proprietor  of  another  pa- 
per,    and     procured     the     repetition 


therein  of  the  libelous  article.  In 
Mead  v.  Daubigny  (1792)  Peake,  N.  P. 
Gas.  (Eng.)  125,  an  action  for  slander. 
Lord  Kenyon  admitted  evidence  of  oth- 
er words  spoken,  but  was  of  the  opin- 
ion that  words  actionable  in  themselves 
were  not  admissible.  But  in  Stuart  v. 
Lovell  (1817)  2  Starkie  (Eng.)  93,  9 
Revised  Rep.  688,  Lord  Ellenborough 
refused  to  admit  such  evidence,  say- 
ing: "No  doubt  they  would  be  admis- 
sible in  the  case  of  an  indictment,  and 
so  they  would  here  show  the  intention 
of  the  party  if  it  were  at  all  equivocal, 
but  if  they  be  not  admitted  for  that 
purpose,  they  certainly  are  not  admis- 
sible for  the  purpose  of  enhancing  the 
damages."  So,  in  Finnerty  v.  Tipper 
(1809)  2  Campb.  (Eng.)  72,  it  was 
held  that  subsequent  publications  were 
not  admissible  unless  they  expressly 
referred  to  the  libel  for  which  the 
action  was  brought.  Mansfield,  Ch.  J., 
said :  "You  might  as  well  give  in  evi- 
dence one  highway  robbery  on  the  trial 
of  another." 

2,  Publication   after  comfnenoetnent   of 

action. 

Except  .in  New  York  (see  infra,  IV.) 
and  Tennessee  (see  infra,  VI.),  proof 
of  the  repetition  of  a  defamatory  state- 
ment is  none  the  less  admissible  be- 
cause it  was  made  after  the  com- 
mencement of  the  action  for  the  orig- 
inal publication. 

Alabama.  —  Parmer  v.  Anderson 
(1858)  33  Ala.  78;  Vest  v.  Speakman 
(1907)  153  Ala.  393,  44  So.  1017. 

California.— Norris  v.  Elliott  (1870) 
39  Gal.  72;  Westerfield  v.  Scripps 
(1898)  119  Gal,  607,  51  Pac.  958; 
Hearne  v.  De  Young  (1898)  119  Gal. 
670,  52  Pac.  150,  499. 

Connecticut.— Ward  v.  Dick  (1879) 
47  Conn.  300,  36  Am.  Rep,  75. 

Georgia.— Graven  v.  Walker  (1897) 
101  Ga.  845,  29  S.  E.  152. 

Illinois.— Hintz  v.  Graupner  (1891) 
138  111.  158,  27  N.  E.  935;  Halsey  v. 
Stillman  (1892)  48  111,  App.  413.  i 

Indiana. — Mclntire  v.  Young  (1843) 
6  Blackf.  496,  39  Am.  Dec.  443, 

Iowa«  —  Beardsley  v.  Bridgman 
(1864)    17  Iowa,   290;    Schrimper  v.; 
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Heilman  (1868)  24  Iowa,  505;  Hinkle 
V.  Davenport  (1874)  38  Iowa,  355; 
Hanners  v.  McClelland  (1888)  74 
Iowa,  318,  37  N.  W.  389. 

Kentucky. — Letton  v.  Young  (1859) 
2  Met.  558;  Taylor  v.  Moran  (1862)  4 
Met.  127 ;  Johnson  v.  Featherstone 
(1911)   141  Ky.  793,  133  S.  W.  753. 

Maine.— True  v.  Plumley  (1853)  36 
Me.  466. 

Massachusetts. — Goodrich  v.  Stone 
(1846)  11  Met  486;  Morasse  v.  Brochu 
(1890)  151  Mass.  567,  8  L.R.A.  524,  21 
Am.  St.  Rep.  474,  25  N.  E.  74. 

Michigan. — Welch  v.  Tribune  Pub. 
Co.  (1890)  83  Mich.  661,  11  L.R.A.  233, 
21  Am.  St.  Rep.  629,  47  N.  W.  562 ;  Van 
Lonkhuyzen  v.  Daily  News  Co.  (1918) 
203  Mich.  570,  170  N.  W.  93. 

Minnesota. — Larrabee  v.  Minnesota 
Tribune  Co.  (1886)  36  Minn.  141,  30 
N.  W.  462. 

Missouri  —  Noeninger  v.  Vogt 
(1886)  88  Mo.  589. 

New  Jersey. — Schenck  v.  Schenck 
(1843)  20  N.  J.  L.  208. 

New  Mexico. — Henderson  v.  Dreyfus 
(1919)  —  N.  M.  — ,  191  Pac.  442. 

North  Carolina. — Brittain  v.  Allen 
(1829)  13  N.  C.  (2  Dev.  L.)  120. 

Ohio.— Carter  v.  McDowell  (1832) 
Wright,  100. 

Pennsylvania. — M'Almont  v.  M'Clel- 
land  (1826)  14  Serg.  &  R.  359. 

Texas.— Zeliff  v.  Jennings  (1884)  61 
Tex.  458;  Behee  v.  Missouri  P.  R,  Co. 
(1888)  71  Tex.  424,  9  S.  W.  449. 

Vermont.  —  Cavanaugh  v.  Austin 
(1870)  42  Vt.  576;  Knapp  v.  Fuller 
(1883)  55  Vt.  311,  45  Am.  Rep.  618; 
Rea  V.  Harrington  (1885)  58  Vt.  181, 
56  Am.  Rep.  561,  2  Atl.  475. 

England.  —  Macleod  v.  Wakley 
(1828)  3  Car.  &  P.  311. 

Thus,  in  Beardsley  v.  Bridgman 
(Iowa),  supra,  the  plaintiff  was  al- 
lowed to  prove  the  repetition  of  the 
slanderous  words  charged  in  the  peti- 
tion, not  only  before  but  after  the  com- 
mencement of  the  action,  and  within  a 
week  of  the  time  of  the  trial.  The 
court  said :  ''Such  evidence,  especially 
if  the  quo  animo  with  which  the  words 
charged  in  the  petition  is  at  all  equiv- 
ocal, would  be  admissible  to  »how 
malice.     But  it  is  not  admissible  to 


bear  upon  or  to  aggravate  the  dam- 
ages." 

So,  in  Knapp  v.  Fuller  (1883)  55 
Vt.  311,  45  Am.  Rep.  618,  it  appeared 
that,  after  the  commencement  of  the 
action,  the  defendants  published 
another  article  referring  to  the  article 
sued  on,  to  the  plaintiff  by  name,  and 
to  the  suit  he  had  brought.  The  court 
said:  "Any  words  written  or  spoken 
of  the  plaintiff  before  or  after  those 
sued  on,  or  even  after  the  commence- 
ment of  the  action,  are  admissible  to 
show  the  animus  of  the  defendant." 

Similarly,  in  Johnson  v.  Feather- 
stone  (Ky.)  supra,  evidence  was  ad- 
mitted that  the  appellant  on  other 
occasions,  and  after  the  suit  was  filed, 
repeated  the  charge,  or  repeated  it  in 
substance  coupled  with  opprobrious 
epithets.  The  court  held  that  there 
was  no  error  in  the  admission  of  such 
evidence,  saying:  ''Repetition  of  a 
slander  is  allowed  to  be  proved,  not  as 
evidence  that  words  charged  and  sued 
for  were  spoken,  not  to  permit  a  recov- 
ery for  the  subsequent  statements,  but 
as  evidence  of  the  animus  of  the  de- 
fendant. Malice  can  be  proved  only 
by  circumstances  generally,  and  this 
character  of  evidence  is  receivable  up- 
on  that  score  " 

In  Westerfi'eld  v.  Scripps  (1898)  119 
Cal.  607,  51  Pac.  958,  it  was  said: 
''Respondents  contend  that  the  admis* 
sion  of  the  article  in  evidence  was 
erroneous,  because  it  was  not  a  rep- 
etition or  reassertion  of  the  libel  com- 
plained of,  but  no  more  than  a  fair 
statement  of  the  privileged  fact  that 
the  action  had  been  commenced,  giv- 
ing the  substance  of  the  complaint. 
We  are  unable  to  coincide  with  this 
construction  of  the  purport  and  effect 
of  the  publication.  It  is  true  it  was 
not  a  repetition  verbatim  et  literatim 
of  the  terms  of  the  original  article, 
but  it  is  clearly  to  our  minds,  in  sub- 
stantial effect,  a  reiteration  of  the 
substance  of  that  article.  While  it 
does  not  repeat  the  words,  it  refers 
specifically  to  the  first  article  by  date 
of  publication,  with  a  statement  of  its 
subject-matter  in  terms  which  are  in 
themselves  clearly  libelous,  and  with 
the  added  vice  of  a  very  clear  implica- 
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tion  of  the  truth  of  such  original 
statements.  Such  repetitions  are  al- 
ways admissible  in  actions  of  libel  and 
slander,  upon  the  question  of  actual 
malice;  and  they  are  not  required  to 
conform  to  "any  exact  standard  of 
similitude  in  terms  with  the  original 
words,  so  long  as  they  are  of  similar 
import.  If  the  language  relates  to 
the  same  subject-matter,  and  is  of  a 
character  from  which  a  malicious 
purpose  may  be  inferred,  it  is  admis- 
sible." 

Macleod  v.  Wakley  (Eng.)  supra, 
was  an  action  for  libel  wherein  it  ap- 
peared that  the  plaintiff,  who  was  a 
physician,  had  been  ridiculed  by  the 
defendant  in  a  periodical  called  "The 
Lancet."  A  copy  of  the  periodical 
published  after  the  commencement  of 
the  action,  and  only  two  days  before 
the  trial,  was  admitted  in  evidence; 
the  chief  justice  saying  that  however 
late  anything  takes  place,  it  may  be 
evidence  of  a  previous  intention  as  to 
a  previous  fact. 

///.  Words  not  of  aimilar  import, 
a\  Majority  rule. 

It  is  held  by  the  weight  of  authority 
that,  for  the  purpose  of  establishing 
malice,  the  plaintiff  in  a  civil  action 
for  libel  or  slander  may  prove  the  pub- 
lication by  the  defendant  of  other 
defamatory  statements  concerning 
him,  though  they  are  dissimilar  in 
character  to  that  sued  on. 

California. — Chamberlin  v.  Vance 
(1875)  51  Cal.  75;  Stern  v.  Loewen- 
thal  (1888)  77  Cal.  340,  19  Pac.  579. 
And  see  the  reported  case  (Scott  v. 
TiMES-MiBROB  Co.  ante,  1007). 

Connecticut. — Austin  v.  Remington 
(1878)  46  Conn.  116.  Compare  Mix  v. 
Woodward  (1837)   12  Conn.  262. 

Georgia. — Tolleson  v.  Posey  (1861) 
32  Ga.  372. 

Indiana.  —  M'Glimmery  v.  Brush 
(1829)  2  Blackf.  226;  Burke  v.*  Miller 
(1842)  6  Blackf.  155;  Roberts  v.  Ward 
(1846)  8  Blackf.  333;  Barker  v.  Prizer 
(1897)  150  Ind.  4,  48  N.  E.  4. 

Kentucky. — Register  Newspaper  Co. 
V.  Worten  (1908)  33  Ky.  L.  Rep.  840, 
111  S.  W.  698. 


Maryland. — Wagner  v.  Holbrunner 
(1848)  7  Gill,  296. 

Michigan.— Smith  v.  Hubbell  (1906) 
142  Mich.  637,  106  N.  W.  547;  Sanford 
V.  Houghton  (1915)  184  Mich.  44,  150 
N.  W.  334.  Compare  Schattler  v.  Daily 
Herald  Co.  (1910)  162  Mich.  115,  127 
N.  W.  42. 

Missouri. — ^Julian  v.  Kansas  City 
Star  Co.  (1908)  209  Mo.  35,  107  S.  W. 
496 ;  Meriwether  v.  Publishers :  George 
Knapp  &  Co.  (1908)  211  Mo.  199,  16 
L.R.A.  (N.S.)  953,  109  S.  W.  750. 

New  Hampshire. — Severance  v.  Hil- 
ton (1855)  32  N.  H.  289;  Symonds  v. 
Carter  (1855)  82  N.  H.  458. 

New  Jersey.  —  McDermott  v. 
Evening  Journal  Asso.  (1881)  43  N.  J. 
L.  488,  39  Am.  Rep.  606;  Evening 
Journal  Asso.  v.  McDermott  (1882)  44 
N.  J.  L.  430,  43  Am.  Rep.  392. 

Ohio.— Stearns  v.  Cox  (1848)  17 
Ohio,  590;  Van  Derveer  v.  Sutphin 
(1855)  5  Ohio  St.  293;  Cincinnati 
Gazette  Co.  v.  Bishop  (1882)  6  Ohio 
Dec.  Reprint,  1113. 

Virginia. — Williams  Printing  Co.  v. 
Saunders  (1912)  113  Va.  156,  73  S.  E. 
472,  Ann.  Cas.  1913E,  693. 

In  McDermott  v.  Evening  Journal 
Asso.  (N.  J.)  supra,  the  libelous  ar- 
ticle charged  that  the  plaintiff,  an 
attorney  at  law,  falsely  personated  a 
constable,  and  read  a  warrant  which, 
as  constable,  he  pretended  to  execute. 
It  was  held  that  other  articles  pub- 
lished previously  to  the  one  sued  on, 
which  criticized  unfavorably  the  ap- 
pointment of  the  plaintiff  to  the  ofiice 
of  corporation  attorney,  were  admis- 
sible. 

,  In  like  manner,  in  Smith  v.  Hubbell 
(Mich.)  supra,  wherein  it  appeared 
that  the  plaintiff,  at  the  time  of  the 
alleged  libel,  was  village  attorney,  and 
that  he  was  charged  by  the  publication 
sued  for  with  having  filed  a  claim 
against  the  village  which  he  knew  to 
be  invalid,  it  was  held  that  articles 
published  in  the  defendant's  news- 
paper concerning  the  plaintiff,  while 
he  was  running  for  county  prosecutor 
eight  months  thereafter,  were  compe- 
tent evidence  to  prove  malice. 

So,  in  Austin  v.  Remington  (Conn.) 
supra,  wherein  the  plaintiff  was  ac- 
cused by  the  defendant  of  plundering 
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the  estate  of  which  he  was  adminis- 
trator, it  was  held  to  be  competent  to 
prove  the  publication  of  a  letter  two 
years  prior  to  the  publication  of  the 
libelous  matter,  in  order  to  show  ac- 
tual malice  on  the  part  of  defendant. 

Similarly,  in  Julian  v.  Kansas  City 
Star  Co.  (Mo.)  supra,  an  action  for 
libel  against  the  defendant  for  print- 
ing in  its  newspaper  a  defamatory 
article  concerning  the  plaintiff's  con- 
duct as  a  public  officer,  the  plaintiff 
was  permitted  to  introduce  in  evidence 
other  articles  which  had  previously 
appeared  in  the  same  newspaper, 
which  criticized  adversely  his  appoint* 
ment  to  the  rank  of  major  in  the  Army. 
The  court,  holding  that  there  was  no 
error  in  the  admission  of  such  evi-* 
dence,  said:  'The  propriety  of  this 
evidence  is  debatable.  On  the  part  of 
the  defendant  it  may  be  said  it  injects 
into  the  case  what  is  practically  a  new 
charge  of  libel,  to  meet  which  the  de- 
fendant has  had  no  notice,  no  oppor- 
tunity to  explain  or  justify.  Of 
course,  when  the  testimony  is  admit- 
ted, the  defendant  would  have  the 
right  to  deny,  explain,  or  justify  the 
publication,  but  the  seeming  injustice 
is  in  springing  a  new  issue  for  which 
the  defendant  has  had  no  opportunity 
to  prepare.  On  the  other  hand,  the 
evidence  is  of  a  character  to  show  the 
hostile  state  of  defendant's  mind  in 
regard  to  the  plaintiff,  which  is  of  the 
very  essence  of  the  libel.  Whilst  the 
authorities  are  not  all  one  way  on  this 
question,  yet  the  preponderance  is  in 
favor  of  admitting  the  evidence." 

In  Stearns  v.  Cox  (Ohio)  supra,  the 
slanderous  words  sued  on  charged  the 
plaintiff  with  the  crime  of  perjury. 
The  plaintiff,  for  the  purpose  of  prov- 
ing malice,  offered  a  witness  to  testify 
that  on  a  specified  day,  and  more  than 
a  year  before  the  commencement  of 
the  suit,  the  defendant  had  charged 
the  plaintiff  with  stealing  divers  ar- 
ticles from  him.  On  appeal,  the  court 
held  that  such  evidence  was  admis- 
sible, saying:  'In  such  a  case  it  was 
important,  if  not  indispensable,  to 
show  that  malice,  and  not  the  desire 
to  bring  an  offender  to  justice,  formed 
the  motive  for  proceeding  in  the  pros- 
ecution.    To  prove  the  existence  of 


this  necessary  ingredient  in  slander, 
both  the  acts  and  declarations  of  the 
defendant  may  be  given  in  evidence. 
Words  not  actionable  have,  I  believe, 
been  universally  held  to  be  admissible 
for  that  purpose.  But  words  action- 
able in  themselves,  which  are  not  in- 
cluded in  the  declaration,  were  once 
regarded  as  inadmissible.  So  a  dis- 
tinction was  sometimes  taken  between 
words  of  that  character,  spoken  before 
the  suit  for  slander  was  brought,  and 
those  spoken  afterward.  But,  for 
some  time  past,  the  distinction  in  this 
respect  between  words  actionable  and 
those  not  actionable  seems  to  have 
been  very  generally  overruled,  as  well 
as  that  between  words  spoken  before 
and  after  suit  commenced.  .  .  .  The 
introduction  of  the  actionable  words, 
it  is  true,  would  not  bar  a  suit  subse- 
quently brought  to  recover  damages 
for  the  speaking  of  the  same  words. 
When  they  are  so  introduced,  how- 
ever, it  is  not  for  the  purpose  of  en- 
hancing the  damages;  they  are,  of 
course,  not  admissible  with  that  view^ 
but  only  to  show  the  intent  with  which 
the  slanderous  words  stated  in  the 
declaration  were  uttered  by  the  de- 
fendant. For  this  purpose  they  have 
been  heretofore  admitted  by  this 
court."  To  the  same  effect,  see  Reg- 
ister Newspaper  Co.  v.  Worten  (1908) 
38  Ky.  L.  Rep.  840,  111  S.  W.  693; 
Evening  Journal  Asso.  v.  McDermott 
(1882)  44  N.  J.  L.  430,  43  Am.  Rep. 
392;  Van  Derveer  v.  Sutphin  (1855)  5 
Ohio  St.  293. 

In  an  action  for  slander,  wherein  it 
appeared  that  the  defendant  had  ac- 
cused the  plaintiff  of  being  a  cheat, 
and  the  plaintiff  had  introduced  evi- 
dence of  other  slanderous  statements 
to  show  malice,  the  court  held  that  it 
was  error  to  refuse  to  allow  the  de- 
fendant to.  rebut  such  evidence,  by 
proving  grounds  for  suspicion  of  the 
truth  of  the  charges,  and  to  show  that 
the  words  were  spoken  with  no  mali- 
cious intention.  Wagner  v.  Holbrun- 
ner  (1848)  7  Gill  (Md.)  296. 

In  Chamberlin  v.  Vance  (1875)  51 
CaL  75,  an  action  for  libel  based  on  a 
publication  whereby  the  defendant  ac- 
cused the  plaintiff  of  an  attempt  to 
commit  arson,  it  was  held  to  be  proper 
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for  the  plaintiff  to  prove  what  was 
said  by  the  defendant  after  the  com- 
mencement of  the  action,  not  to  en- 
large the  meaning  of  the  words  of  the 
complaint,  but  to  prove  the  "quo 
animo."  In  Stern  v.  Loewenthal 
(1888)  77  Cal.  340,  19  Pac.  579,  the 
court,  distinguishing  Chamberlin  v. 
Vance  (CaL)  supra,  held  that,  on  the 
trial  of  an  action  for  slander,  tes- 
timony on  behalf  of  the  plaintiff  as  to 
utterances  by  the  defendant  other  than 
those  alleged  in  the  complaint  were 
inadmissible,  where  such  utterances 
were  not  substantially  of  the  same 
import  as  those  alleged  in  the  com- 
plaint. But,  it  will  be  observed,  the 
reported  case  (Scott  v.  Times-Mirror 
Co.  ante,  1007),  disapproves  the  Loew- 
enthal Case,  and  refuses  to  be  bound 
by  its  decision,  on  the  ground  that  of 
the  four  justices  who  had  participated 
in  the  decision,  only  three  concurred 
on  the  question  as  to  the  admissibility 
of  other  slanderous  statements.  It 
will  also  be  noted  that  the  reported 
case  extends  the  rule  as  laid  down  in 
Chamberlin  v.  Vance,  and  holds  that 
evidence  of  other  libels,  whether  of 
similar  or  dissimilar  import,  is  the 
best  means  to  show  a  malicious  and 
vindictive  attitude  on  the  part  of  de- 
fendant. 

So,  in  Tolleson  v.  Posey  (1861)  32 
Ga«  372,  an  action  for  damages  for 
slanderous  words  spoken  by  the  de- 
fendant, charging  the  plaintiff  with 
having  stolen  the  shucks,  fodder,  and 
hogs  of  the  defendant,  it  was  held  to 
be  error  to  reject  certain  bills  of  in- 
dictment preferred  by  the  defendant 
against  the  plaintiff,  a^id  ignored  by 
the  grand  jury,  when  offered  in  evi- 
dence by  the  plaintiff.  "This  was 
competent  evidence,"  said  the  court, 
"not  to  enhance  the  damages,  but  to 
show  malice." 

It  was  shown  in  Severance  v.  Hilton 
(1855)  32  N.  H.  289,  that  the  defend- 
ant accused  the  plaintiff  of  poisoning 
his  wife.  On  the  trial  it  was  proved 
that  the  defendant  had  made  similar 
charges  at  other  times,  and  had  also 
on  one  occasion  accused  the  plaintiff 
of  breaking  into  his  house.  The  court, 
in  sustaining  the  admission  of  that 
testimony,  said:    "In  actions  of  slan- 


der, evidence  of  the  repetition  of  the 
same  words,  or  of  other  words  and  acts 
of  the  defendant,  tending  to  show  his 
malice  in  uttering  the  words  laid  in 
the  declaration,  was  admissible,  wheth- 
er such  words  or  acts  were  themselves 
actionable  or  not;  and  further,  that 
in  order  to  render  such  evidence  ad- 
missible, it  was  not  necessary  that  the 
additioni^l  words  should  have  been 
spoken  at  the  same  time,  or  to  the  same 
persons,  as  those  laid  in  the  declara- 
tion, or  even  before  the  commence- 
ment of  the  action,  provided  they  were 
spoken  so  near  the  time  of  the  words 
declared  upon,  or  were  otherwise  so 
connected  with  them,  as  to  have  a 
legitimate  bearing  upon  the  disposi- 
tion of  the  defendant's  mind  at  the 
time  of  uttering  the  slander  com- 
plained of." 

In  Cincinnati  Gazette  Co.  v.  Bishop 
(1882)  6  Ohio  Dec.  Reprint,  1113,  the 
plaintiff,  to  sustain  the  issue  on  his 
part,  introduced  not  only  the  words 
that  were  set  out  in  the  petition  as 
published  by  the  defendant,  but  the 
whole  of  the  articles  from  which  these 
words  were  selected.  There  were  two 
distinct  libels  alleged  to  have  been 
uttered  and  published  on  different 
days  in  the  newspaper  of  the  defend- 
ant. The  defendant  objected  to  the 
reading  to  the  jury  of  more  of  those 
articles  than  was  embodied  in  the  pe- 
tition. The  court  overruled  the  objec- 
tion, and  permitted  the  whole  to  be 
read.  On  appeal,  it  was  said:  "The 
plaintiff  in  a  libel  suit  may  prove  oth- 
er words  published  by  the  defendant, 
both  at  the  time  of  the  alleged  libel 
and  at  any  time  subsequent  to  the 
publication,  either  before  or  after  the 
commencement  of  the  suit,  for  the 
purpose  of  showing  the  malice  that  in- 
stigated the  articles  that  are  alleged 
to  be  libelous,  for  the  purpose  of  show- 
ing express  malice.  The  ground  of  the 
objection  was  not  stated.  The  purpose 
for  which  the  evidence  was  offered 
was  stated.  The  evidence  was  lawful 
for  this  purpose,  and  we  do  not  think 
it  was  error  on  the  part  of  the  court 
to  permit  the  evidence  to  be  given." 
•  And  in  Williams  Printing  Co.  v. 
Saunders  (1912)  113  Va.  156,  73  S.  £. 
472,  Ann.  Cas.  1913E,  693,  the  general 
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rule  was  extended  so  as  to  include  evi- 
dence of  libels  against  persons  other 
than  the  plaintiff,  presumably  on  the 
theory  that  the  systematic  practice  of 
libeling  others  was  proof  that  the 
libel  against  the  plaintiir  was  made 
with  ill  will  and  spite.  But  the  court, 
quoting  from  Ogders  on  Libel  &  Slan- 
der, said  that  evidence  of  former  or 
subsequent  defamation  was  admissible 
only  to  determine  the  quo  animo,  when 
"malice  in  fact"  was  in  issue,  and  that, 
if  there  was  no  question  of  malice,  no 
such  other  libels  would  be  admissible 
unless  they  had  immediate  reference 
to  the  libel  sued  on. 

h.  Minority  rule. 

In  some  jurisdictions  it  is  held  that 
in  an  action  for  libel  or  slander  it  is 
not  permissible  to  prove  the  making 
by  the  defendant  of  defamatory  state- 
ments concerning  the  plaintiff,  dis- 
similar to  and  distinct  from  that  sued 
on. 

Delaware.— Smith  v.  Singles  (1908) 
6  Penn.  544,  72  Atl.  977. 

Maine. — Conant  v.  Leslie  (1893)  85 
Me.  257,  27  Atl.  147. 

Massachusetts.  —  Watson  v.  Moore 
(1848)  2  Cush.  133.  And  see  Bodwell 
V.  Swan  (1826)  3  Pick.  376. 

Minnesota.— Jacobs  v.  Cater  (1902) 
87  Minn.  448,  92  N.  W.  397. 

Nevada.  —  Thompson  v.  Powning 
(1880)  15  Nev.  195. 

Oregon.— Upton  v.  Hume  (1893)  24 
Or.  420,  21  L.R.A.  493,  41  Am.  St.  Rep. 
863,  33  Pac.  810. 

Pennsylvania.  —  Eckhart  v.  Wilson 
(1823)  10  Serg.  &  R.  44. 

The  question  was  considered  in 
Massachusetts,  in  the  early  case  of 
Bodwell  V.  Swan  (Mass.)  supra,  which 
was  followed  and  sustained  by  Wat- 
son V.  Moore  (Mass.)  supra.  The 
later  case  was  an  action  for  slander  in 
charging  the  plaintiff  with  the  larceny 
of  two  beds  from  the  defendant's  at- 
tic and  selling  them  to  a  peddler.  The 
plaintiff  offered  to  prove,  as  showing 
malice  on  the  part  of  the  defendant, 
that  he  had  subsequently  made  com- 
plaint against  the  plaintiff  before  a 
magistrate  for  stealing  a  lot  of  wood 
and  old  iron  from  the  defendant.  The 
court  said:    "The  doctrine  of  Tate  v. 


Humphrey    (1808)    2   Campb.    (Eng.) 
73,  note,  as  thus  stated,  was  recog- 
nized and  acted  upon  in  Bodwell  v. 
Swan  (Mass.)  supra,  upon  a  consider- 
ate examination  of  all  the  authorities, 
English  and  American,  which  had  then 
been  published ;  and  the  court  decided 
that   a   repetition   of  the   words    for 
which  the  action  was  brought,  or  the 
uttering  of  words  of  similar  import, 
might  be  given  in  evidence  to   show 
that  the  first  uttering  was  malicious. 
But  the  court  also  declared  that  they 
could   go  no  further,   and  that    they 
could  not  pern.it  a  distinct  calumny, 
uttered  by  the  defendant,  to  be  griven 
in    evidence   to   show   his   malice    in 
speaking  the  words  for  which  the  ac- 
tion was  brought.    We  adhere  *o  the 
declaration  then  made;  and  as  in  the 
case  before  us  the  defendant  was  sued 
for  charging  the  female  plaintiff  with 
stealing  beds,  evidence  of  his  having 
subsequently  charged  her  with  steal- 
ing other  articles  at  a  different  time 
was  not  admissible."    See  to  the  same 
effect,  Conant  v.  Leslie   (Me.)   supra. 

So  in  Upton  v.  Hume   (Or.)  supra, 
the  court  said:     "Upon  this  question 
the  authorities  are  in  conflict,  but  in 
our  opinion  the  better  rule  seems  to 
be  that  where  the  subsequent  words 
or  publication  impute  the  same  crintie, 
or  may  fairly  be  considered  as  a  r^* 
newal  of  the  original  charge,  they  m»y 
be  given   in   evidence  as  tending  ^^ 
show  express  malice,  and  to  enhance 
the  damages  (Leonard  v.  Pope  (IS'/S) 
27  Mich.  145) ;  but  that  evidence  caj^* 
not    be    given    of    actionable    wOT^S 
spoken  or  published  on  another  Oc^j* 
sion,  and  charging  a  separate  and  ({{ 
tinct  crime  from  that  charged  in  tlj" 
complaint,  for  the  purpose  of  showing 
malice,  or  for  any  other  purpose,  fo^ 
the  reason,  as  stated  by  Parker,  Ch. 
J.,  that  'this  is  a  different  calumny 
for  which  the  plaintiff  has  a  right  to 
his  action,  and  though  it  may  tend  to 
prove  malice  as  to  the  first  words,  so 
also  will  it  necessarily  go  to  enhance 
the  damages,  for  no  jury  can  say  how 
much  or  how  little  of  the  damages 
were  given  on  account  of  this  second 
charge.' " 

Similarly,   it   has   been   held  that, 
where  the  plaintiff  was  accused  of  per- 
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jury,  evidence  that  some  time  from 
four  months  to  a  year  afterwards  the 
defendant  passed  a  remark  about  the 
plaintiff  buying  dead  cattle,  and  cut- 
ting them  up  and  selling  them  from 
his  wagon,  was  inadmissible,  being  too 
remote  from  the  slander  alleged  in  the 
declaration.  Smith  v.  Singles  (Del.) 
supra. 

In  Thompson  v.  Powning  (Nev.)  su- 
pra, it  was  held  to  be  improper  to  ad- 
mit a  publication  by  the  defendant, 
after  the  bringing  of  a  libel  suit,  to 
the  effect  that  the  suit  was  part  of  a 
scheme  concocted  by  the  defendant's 
enemies  to  ruin  him  financially. 

So,  in  Jacobs  v.  Cater  (Minn.)  su- 
pra, an  action  basied  on  a  charge  of 
unchastity,  it  was  held  that  evidence 
of  the  use  by  the  defendant  of  abusive 
epithets  concerning  the  plaintiff, 
which  did  not  impute  unchastity,  was 
not  admissible. 

IV.  Effect  of  other  Htatemcnts  on.dam' 

ages, 

a.  View  that  damages  are  not  enhanced. 

As  has  been  seen,  the  cases  ordi- 
narily place  the  ruling  that  defama- 
tory statements  other  than  that  sued 
on  are  admissible  in  an  action  for  libel 
or  slander,  on  the  ground  that  the  evi- 
dence is  competent  to  show  malice. 
In  a  number  of  jurisdictions,  the 
courts  go  further,  and  hold  explicitly 
that  such  evidence  is  not  to  be  used 
to  aggravate  or  enhance  the  damages. 

Colorado.  —  See  Melcher  v.  Beeler 
(1910)  48  Colo.  288,  139  Am.  St.  Rep. 
273,  110  Pac.  181. 

Georgia. — Tolleson  v.  Posey  (1861) 
32  Ga.  372. 

Indiana.  —  M'Glemcry  v.  Keller 
(1834)  8  Blackf.  488;  Throgmorton  v. 
Davis  (1836)  4  Blackf.  174;  Mclntire 
v.  Young  (1843)  6  Blackf.  496,  39  Am. 
Dec.  443;  Schoonover  v.  Rowe  (1844) 

7  Blackf.  202;  Forbes  v.  Myers  (1846) 

8  Blackf.  74;  Lanter  v.  McEwen  (1847) 
8  Blackf.  49&;  Burson  v.  Edwards 
(1848)  1  Ind.  164;  Hesler  v.  Degant 
(1852)  3  Ind.  507;  Meyer  v.  Bohlfing 

(1873)  44  Ind.  238. 

Iowa.  —  Beardsley  v.  Bridgman 
(1864)  17  Iowa,  290;  Ellis  v.  Lindley 

(1874)  38  Iowa,  461;  Jean  v.  Hennessy 
(1886)  69  Iowa,  373,  28  N.  W.  645. 


Kentucky^— Letton  v.  Young  (1859) 
2  Met.  558.  And  see  Johnson  v.  Feath- 
erstone  (1911)  141  Ky.  793,  133  S.  W. 
753. 

Massachusetts.  —  Markham  v.  Rus- 
sell (1866)  94  Mass.  573,  90  Am.  Dec. 
169. 

New  Jersey.  —  Evening  Journal 
Asso.  V.  McDermott  (1882)  44  N.  J.  L. 
430,  43  Am.  Rep.  392. 

Ohio.  —  Van  Derveer  v.  Sutphin 
(1855)  5  Ohio  St.  293;  Stearns  v.  Cox 
(1848)  17  Ohio,  590.  Compare  Alpin 
V.  Morton  (1871)  21  Ohio  St.  536. 

Wicconsin.  —  Greeler  v.  Redmond 
(1913)  154  Wis.  503,  143  N.  W.  152. 

England.  —  Pearson'  v.  Lemaitre 
(1843)  5  Mann.  &  G.  700,  134  Eng.  Re- 
print,  742,  6  Scott,  N.  R.  607,  7  Jur. 
748,  12  L.  J.  C.  P.  N.  S.  253 ;  Plunkett 
v.  Cobbett  (1804)  6  Esp.  136,  2  Selw. 
N.  P.  1042;  Stuart  v.  Lovell  (1817)  2 
Starkie,  93,  19  Revised  Rep.  688. 

Thus,  in  Burson  v.  Edwards  (1848) 
1  Ind.  164,  it  was  held  to  be  error  for 
the  trial  court  to  instruct  the  jury  that 
the  uttering  of  slanderous  words  at 
divers  times  shows  malice,  and  ought 
to' be  taken  in  view  by  the  jury  in 
aggravation  of  damages,  the  appellate 
court  saying :  ''Evidence  of  the  repe- 
tition of  the  slander  is  admissible  to 
prove  the  alleged  malice,  but  not  to 
aggravate  damages." 

So,  in  M'Glemery  v.  Keller  (Ind.) 
supra,  actionable  words  spoken  after 
the  commencement  of  th^  suit  were 
admitted,  in  evidence,  the  trial  court 
saying  in  the  hearing  of  the  jury  that 
they  were  admissible  in  aggravation 
of  damages.  It  was  held  that  this 
declaration  of  the  court  was  reversible 
error,  the  appellate  court  saying: 
"This  evidence  was  certainly  inad- 
missible for  the  purpose  of  aggravat- 
ing the  damages.  The  plaintiff  could 
not,  in  this  action,  recover  damages 
for  words  spoken  after  the  commence- 
ment of  the  suit." 

Similarly,  in  Hesler  v.  Degant 
(1852)  3  Ind.  507,  the  court,  in  sus- 
taining a  judgment  for  the  plaintiff, 
said :  "Some  of  the  words  proved  were 
spoken  after  the  suit  was  commenced; 
but,  at  the  time  they  were  proved,  the 
plaintiff  stated  that  he  did  not  offer 
the  evidence  to  increase  the  damages. 
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The  court,  as  to  the  evidence  last  men- 
tioned, instructed  the  jury  as  follows: 
*No  damages  can  be  given  for  any 
words  not  actionable,  nor  for  words 
spoken  after  suit  was  brought.  The 
only  use  the  jury  can  make  of  such 
words  is  for  the  purpose  of  ascertain- 
ing the  feelings  or  motives  under 
which  defendant  spoke  the  other, 
words  for  which  action  is  brought.' 
The  admission  of  this  evidence  can- 
not, therefore,  be  considered  erro- 
neous." 

In  Van  Derveer  v.  Sutphin  (Ohio) 
supra,  it  was  said:  "Actionable 
words,  or  distinct  libels,  not  declared 
on,  when  introduced  to  show  the  quo 
animo,  cannot  be  made  the  foundation 
of  a  recovery  of  damages  for  any  in- 
jury which  the  plaintiff  may  have  sus- 
tained in  his  character  by  those  words 
or  libels ;  and  so  far  as  they  can  affect 
the  damages,  or  amount  of  the  plain- 
tiff's recovery,  it  is  by  showing  the 
degree  of  the  malice,  or  extent  of  the 
malicious  intent  of  the  defendant  in 
the  publication  declared  on.  For  this 
purpose,  and  to  this  extent  only,  is 
such  evidence  competent." 

So,  in  Jean  v.  Hennessy  (Iowa)  su- 
pra, it  was  said:  "Under  a  single 
count  for  slander  the  plaintiff  may 
show  repetitions  of  the  slander,  not 
for  the  purpose  of  sustaining  the  ac- 
tion, but  for  the  purpose  of  showing 
malice  in  the  speaking  of  the  words 
declared  upon,  and  thereby  aggravat- 
ing the  damages." 

In  Letton  v.  Young  (Ky.)  supra, 
wherein  a  letter  written  by  the  de- 
fendant in  a  libel  action  was  admitted 
to  show  malice,  it  was  held  to  be  the 
duty  of  the  trial  court,  at  the  time  of 
its  admission,  to  caution  the  jury  as 
to  its  effect,  so  that  it  might  not  re- 
ceive undue  consideration  in  the  as- 
sessment of  damages. 

In  Greeler  v.  Redmond  (Wis.)  su- 
pra, it  was  held  not  to  be  error  to 
charge  the  jury  that  they  were  not  to 
consider,  on  the  question  of  the  de- 
fendant's liability  for  a  slander,  any 
statement  made  by  him  on  a  different 
occasion  from  that  when  the  supposed 
slander  was  uttered,  the  court  saying 
that   it   was   well    settled   that   such 


statements  were  to  be  considered  only 
on  the  question  of  malice. 

In  Alpin  v.  Morton  (Ohio)  supra,  it 
was  held  that  evidence  of  a  repetition 
of  slanderous  words  before  the  com- 
mencement of  an  action  for  the  origi- 
nal slander  was  admissible  on  the 
question  of  damages,  but  that  repeti- 
tions occurring  after  the  commence- 
ment of  the  action  could  be  considered 
only  so  far  as  they  related  to  the  ma- 
licious intent  of  the  defendant. 

&.  View  that  damages  are  enhanced. 

In  other  jurisdictiono,  the  view  ob- 
tains that  the  damages  may  be  en- 
hanced by  repetitions  of  the  defama- 
tory words,  or  even  by  the  uttering  of 
distinct  defamatory  matter. 

Connecticut. — Hayward  v.  Maroney 
(1912)  86  Conn.  261,  85  Atl.  379.  And 
see  Ward  v.  Dick  (1879)  47  Conn.  300, 
36  Am.  Rep.  75. 

Illinois. — Hintz  v.  Graupner  (1891) 
138  111.  158,  27  N.  E.  935. 

Michigan. — Leonard  v.  Pope  (1873) 
27  Mich.  145;  Brown  v.  Barnes  (1878) 
39  Mich.  211,  33  Am.  Rep.  375. 

Minnesota. — Fredrickson  v.  Johnson 
(1895)  60  Minn.  337,  62  N.  W.  388. 

Nebraska.  —  Bloomfield  v.  Finn 
(1909)  84  Neb.  472,  121  N.  W.  716. 

Oregon.— Upton  v.  Hume  (1893)  24 
Or.  420,  21  L.R.A.  493,  41  Am.  St.  Rep. 
863,  33  Pac.  810. 

South  Carolina. — Morgan  v.  Living- 
ston (1845)  31  S.  C.  L.  (2  Rich.)  573. 

Vermont.— Smith  v.  Moore  (1902) 
74  Vt.  81,  52  Atl.  320. 

Virginia. — Hansbrough  v.  Stinnett 
(1874)  25  Gratt.  495. 

Thus,  in  Leonard  v.  Pope  (Mich.) 
supra,  repetitions  of  the  same  blander 
were  considered  as  really  the  same 
slander,  and  it  was  held  that  they 
might  be  shown  to  enhance  the  dam- 
ages. This  rule  was  approved  in 
Brown  v.  Barnes  (Mich.)  supra.  See 
also  Van  Lonkhuyzen  v.  Daily  News 
Co.  (1918)  203  Mich.  570,  170  N.  W. 
93,  wherein  it  was  said :  "It  perhaps 
ought  to  be  said  that  evidence  of  repe- 
titions of  the  libel  before  suit  was  be- 
gun may  be  received  in  aggravation 
of  damages,  and  repetition  after  suit 
begun,  and  after  a  first  trial,  may  be 
proved  as  evidence  of  malice,  if  the 
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publication  is  not  found  to  be,  in  fact, 
fair  comment/' 

Similarly,  in  Fredrickson  v.  Johnson 
(Mimu)  supra,  it  was  held  that  al- 
though defamatory  words  of  the  same 
import  as  those  sued  on  might  not  be 
given  in  evidence  as  substantive 
causes  of  action,  they  might  be  ad- 
mitted as  evidence  for  the  purpose  of 
proving  actual  malice,  and  thereby  ag- 
gravating the  damages.  To  the  same 
effect,  see  Hintz  v.  Graupner  (III.) 
supra. 

So,  it  has  been  held  that  testimony 
to  prove  a  subsequent  repetition  by 
the  defendant  of  the  words  sued  for 
is  properly  received  to  prove  actual 
malice,  and  thus  to  lay  the  foundation 
for  enhanced  damages.  Haywood  v. 
Maroney  (Conn.)  supra.  See  also 
Ward  V.  Dick  (Conn,)  supra,  wherein 
repetition  was  said  to  be  "a  circum- 
stance to  be  considered  in  estimating 
damages  for  the  cause  of  action 
alleged  in  the  declaration  and  proved/' 
but  not  "of  itself  a  cause  for  which 
damages  may  be  directly  assessed.'' 

Operating  as  it  does  only  in  aggra- 
vation, proof  of  repetition  of  a  slander 
Uoes  not  warrant  an  allowance  of  dam- 
ages, unless  the  slander  charged  in 
the  declaration  is  fully  proved.  Hans- 
brough  V.  Stinnett  (Va.)  supra. 

F.  Bute  in  New  TarJc. 

In  New  York,  the  general  trend  of 
the  decisions  seems  to  be  to  the  effect 
that  in  a  civil  action  for  libel  or  slan- 
der another  defamatory  publication  of 
dissimilar  import,  which  would  sup- 
port an  independent  action,  is  ordi- 
narily not  admissible.  Thus,  in 
Thomas  v.  Groswell  (1810)  7  Johns. 
264,  5  Am.  Dec.  269,  the  court  by  way 
of  dictum  said:  "But  I  should  think 
it  incorrect  to  suffer  distinct  libelous 
matter  to  be  given  in  evidence;  for 
though  the  judge  might  instruct  the 
jury  not  to  give  damages  for  such 
libels,  yet  it  would  imperceptibly  in- 
fluence their  judgment  as  to  the  dam- 
ages, and  thus  the  defendant  might  be 
twice  punished  for  the  same  offense.'* 
So,  in  Rundell  v.  Butler  (1849)  7  Barb. 
260,  the  plaintiff  was  allowed  on  the 
trial  to  prove  actionable  words  not  de- 
clared on,  and  in  reversing  the  judg- 


ment, the  court  said:  "I  think  the 
words  were  actionable,  and  that  this 
suit  would  have  been  no  bar  to  a  suit 
brought  for  damages  for  uttering 
them.  To  receive  them,  therefore,  as 
evidence  in  this  suit,  might  subject 
the  defendant  to  the  payment  of  dam- 
ages twice  for  the  same  injury.  Be- 
sides, it  was  unjust  to  the  defendant 
to  admit  the  proof  of  words  not  laid 
in  the  declaration.  If  they  had  been 
counted  on,  the  defendant  might  have 
come  prepared  with  rebutting  evi- 
dence, or  to  prove  some  eicplanation, 
made  at  the  time  of  uttering  them,  that 
would  render  them  harmless."  In 
Howard  v.  Sexton  (1850)  4  N.  Y.  157, 
the  plaintiff  complained  that  the  de- 
fendant had  accused  him  of  swearing 
falsely  in  a  suit  before  arbitrators. 
The  plaintiff  was  permitted  to  prove 
that  at  a  different  time  and  place  the 
defendant,  in  speaking  of  the  arbitra- 
tion, said:  'The  way  they  got  the 
money  was  no  better  than  highway 
robbery/'  On  appeal,  it  was  held  that 
such  evidence  was  not  admissible,  on 
the  ground  that  the  words  were  of  a 
different  import,  and  the  plaintiff 
might  bring  a  subsequent  action^  for 
the  same  words  and  recover. 

But  the  making  of  a  similar  charge 
at  another  time,  prior  to  the  com- 
mencement of  the  action,  may  be 
shown  on  the  issue  of  malice.  Distin 
V.  Rose  (1877)  69  N.  Y.  122;  Enos  v. 
Enos  (1892)  135  N.  Y.  609,  32  N.  E. 
123;  Fowles  v.  Bowen  (1864)  80  N.  Y. 
20;  Cruikshank  v.  Gordon  (1890)  118 
N.  Y.  178,  23  N.  E.  457,  affirming 
(1888)  48  Hun,  308,  1  N.  Y.  Supp.  443; 
Ward  V.  Deane  (1890)  67  Huh,  585, 
32  N.  Y.  S.  R.  270,  10  N.  Y.  Supp.  421 ; 
Ott  V.  Murphy  (1913)  150  App.  Div. 
169,  134  N.  Y.  Supp.  847;  Grant  v. 
Herald  Co.  (1889)  42  App.  Div.  354, 
59  N.  Y,  Supp.  84;  Flanders  v.  Groff 
(1881)  25  Hun,  563;  Kennedy  v.  Gif- 
ford  (1838)  19  Wend.  296. 

A  repetition  or  republication  of  a 
defamatory  statement  after  the  com- 
mencement of  an  action  for  the  origi- 
nal publication  is  not  admissible,  un- 
less the  right  of  action  for  the  repeti- 
tion is  barred  by  limitations.  Frazier 
V.  McCloskey  (1876)  60  N.  Y.  337,  19 
Am.    Rep.    193,    reversing    (1872)    Z 
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Thomp.  &  C.  266;  Distin  v.  Rose  (1877) 
69  N.  Y.  122,  affirming  (1876)  7  Hun, 
83;  Daly  v.  Byrne  (1879)  77  N.  Y.  182, 
affirming  (1878)  11  Jones  &  S.  261; 
Turton  v.  New  York  Recorder  Co. 
(1894)  144  N.  Y.  144,  38  N.  E.  1009, 
affirming  (1893;  C.  PI.  Gen.  T.)  3  Misc. 
314,  22  N.  Y.  Supp.  766;  Eccles  v. 
Radam  (1894)  75  Hun,  535,  27  N.  Y. 
Supp.  486 ;  Stuart  v.  New  York  Herald 
Co.  (1902)  73  App.  Div.  459,  77  N.  Y. 
Supp.  216;  McKay  v.  Foster  (1917) 
179  App.  Div.  303,  166  N.  Y.  Supp.  331. 
Compare  Kennedy  v.  Giff  ord^  19  Wend. 
296;  Bassell  v.  Elmore  (1872)  48  N.  Y. 
561 ;  Campbell  v.  Butts  (1849)  3  N.  Y. 
173. 

But  a  publication  as  to  which  a  sepa- 
rate action  is  thus  barred  may  be 
shown.  Inman  v.  Foster  (1832)  8 
Wend.  602;  Titus  v.  Sumner  (1870)  44 
N.  Y.  266. 

FJT.  Rule  in  Tennessee, 

In  Tennessee,  the  rule  is  that,  in  a^ 
action  for  libel  or  slander,  a  repetition 
of  the  same  words  before  the  com- 
mencement of  the  action  is  admissible 
as  evidence.  Howell  v.  Cheatham 
(1812)  Cooke,  247. 

But  a  plaintiff  cannot  introduce  for 
any  purpose  a  publication  of  the  de- 


fendant, made  subsequent  tc  that  sued 
on,  unless  the  subsequent  one  is  an 
explanation  or  confession  of  the  for- 
mer, or  contains  an  express  admission 
of  the  malicious  intent  in  the  first 
publication.  Saunders  v.  Bascter 
(1871)  6  Hei»k.  369;  Russell  v.  Farrell 
(1899)  102  Tenn.  248,  52  S.  W.  146. 
Thus,  in  the  case  last  cited  it  was 
held  to  be  error  for  the  court  to  al- 
low the  plaintiff  to  prove  a  publica- 
tion by  the  defendant,  subsequent  to 
the  commencement  of  the  action,  the 
substance  of  which  was  a  statement 
of  the  controversy  between  the  par- 
ties leading  up  to  the  libel  suit  And 
in  Saunders  v.  Baxter  (Tenn.)  supra, 
proof  that  after  the  commencement  of 
the  action  for  libel  the  defendant  pub- 
lished another  article,  commenting  on 
the  numerous  libel  suits  brought  by 
the  plaintiff  against  others,  was  held 
to  be  inadmissible. 

But  in  Wichter  v.  Richmond  (1847) 
8  Humph.  473,  evidence  of  statements 
made  by  the  defendant  since  the  com- 
mencement of  the  action  was  held  to 
be  competent  to  show  the  meaning  of 
the  words  charged  in  the  declaration, 
and  also  as  an  admission  by  the  de- 
fendant that  he  had  spoken  the  slan- 
derous! words*  R.  G.  R. 


NELLIE  H.  RANDALL,  Exrx.,  etc.,  of  Joseph  W.  Hungerford,  Deceased, 

Appt., 

V. 

RENNSELAER  L.  CURTIS,  Receiver  of  Atlantic  National  Bank,  et  aL 

Rhode  Island  Supreme  Courts  June  30,  1920 » 

(Hungerford  v.  Curtis,  —  R.  I.  — ,  110  Atl.  650.) 

Trust  ^—  use  of  funds  as  collateral  —  effect  on  rights  of  beneficiary. 

l.The  delivery  by  a  trustee  of  a  bank  book  representing  an  account  in 
which  trust  funds  are  mingled,  to  the  receiver  of  a  bank  as  collateral  for 
his  debt  to  it,  or  to  exert  an  influence  upon  him  to  pay  his  debt  to  the  bank, 
does  not  affect  the  rights  of  the  beneficiary  in  the  funds. 

[See  note  on  this  qtiestion  beginning  on  page  1048.] 


—   intcxmingling   trust   money   with 

private  funds  —  effect. 

2.  The  intermingling  by  a  trustee  of 
his  own  money  with  that  of  the  benefi- 


ciary in  a  bank  account  does  not  de- 
stroy the  right  of  the  beneficiary  to 
follow  and  reclair .  the  trust  money. 
•    [See  3  R.  C.  L.  552 ;  26  R,  C.  L.  1354. J 
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(Hungerford  v.  Curtis,  - 

*-  deposit  in  name  of  third  person  -^ 
priority. 

3.  A  deposit  by  trustee  of  the  trust 
funds  in  the  name  of  his  wife,  without 
consideration,  will  yield  to  the  prior 
equity  of  the  beneficiary. 

[See  26  R.  C.  L.  1348,  1351.] 

Set-ofif   —  claim   of  trustee   against 
funds  of  beneficiary. 

4.  A  bank  which  never  gave  a 
trustee  any  credit  on  the  strength  of 
his  deposit  of  funds  of  his  beneficiary 
in  the  bank  cannot  set  off  indebtedness 
of  the  trustee  to  it  against  the  claim 
of  the  beneficiary  to  the  deposit  ac- 
count. 

[See  3  R.  C.  L.  593.] 
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-  R.  I,  — ,  110  Atl.  650.) 

Bank  —  lien  —  payment  of  dividends 
—  effect. 

5.  Payment  of  dividends  by  an  in- 
solvent bank,  to  the  one  in  whose  name 
a  deposit  stands,  destroys  its  lien  on 
the  fund  for  a  debt  owing  by  the  al- 
leged true  owner. 

Trust  —  restoratibn  of  funds  —  pre- 
sumption. 

6.  The  motive  of  a  trustee,  who  has 
deposited  the  trust  funds  in  his  own 
bank  account  and  drawn  them  out  for 
his  own  purpose,  in  restoring  them,  is 
immaterial  upon  the  right  of  the  ben- 
eficiary to  follow  them,  since  he  must 
be  presumed  to  have  restored  the  trust 
funds  when  he  replenished  the  ac- 
count. 

[See  3  R.  C.  L.  553;  26  R.  C.  L.  1358.] 


Appeal  by  complainant  from  a  decree  of  the  Superior  Court  for  Provi- 
dence and  Bristol  Counties  (Barrows,  J.)  in  favor  of  respondents  in  a 
suit  brought  to  recover  the  proceeds  of  certain  moneys  intrusted  by  the 
deceased  complainant  to  one  of  the  respondents  for  investment.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  H.  Davis  and  N.  W«  Little-     Standish  v.  Babcock,  52  N.  J.  Eq.  628, 


field,  for  appellant: 

When  Morton  intermingled  in  one 
fund  moneys  of  his  own  with  those  of 
Hungerford,  a  trust  was  impressed  on 
the  fund  and  its  proceeds  in  favor  of 
Hungerford. 

Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  69,  26  L, 
ed.  693,  700;  Knatchbull  v.  Hallett,  L. 
R.  13  Ch.  Div.  696,  49  L.  J.  Ch.  N.  S.  415, 
42  L.  T.  N.  S.  421,  28  Week.  Rep.  732; 
Slater  v.  Oriental  Mills,  18  R.  L  352, 
27  Atl.  443;  2  Perry,  Trusts,  §  828,  note 
8  (b);  Newell  v.  Hadley,  206  Mass. 
335,  29  L.R.A.(N.S.)  908,  92  N.  E.  507; 
Boyle  V.  Northwestern  Nat.  Bank,  125 
Wis.  498,  1  L.R.A.(N.S.)  1110,  110  Am. 
St.  Rep.  844,  103  N.  W.  1123,  104  N. 
W.  917;  Van  Alen  v.  American  Nat. 
Bank,  52  N.  Y.  1;  First  Nat.  Bank  v. 
Eastern  Trust  &  Bkg.  Co.  108  Me.  79, 
79  Atl.  4;  Cushman  v.  Goodwin,  95  Me. 
353,  50  Atl.  50. 

The  receiver  claims  under  James  H. 
Morton.  He  is  not  a  purchaser  for 
value  without  notice,  and  therefore 
has  no  greater  rights  in  the  National 
Exchange  Bank  savings  deposit  than 
James  II.  Morton. 

Taft  V.  Bowker,  132  Mass.  277; 
Boynton  v.  Payrow,  67  Me.  587 ;  Pierce 
V.  Boston  Five  Cents  Sav.  Bank,  129 
Mass.  425,  37  Am,  Rep.  371;  Central 
.Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.  104  U.  S.  54,  67,  26  L.  ed.  693,  699; 
12  A.L.R.— 66. 


29  Atl.  327;  Mierke  v.  Jefferson  County 
Sav.  Bank,  208  N.  Y.  347,  46  L.R.A. 
(N.S.)  194,  101  N.  E.  889,  Ann.  Cas. 
1914D,  21 ;  State  v.  Grills,  35  R.  I.  70, 
85  Atl.  281;  Tillinghast  v.  Wheaton, 
8  R.  L  536,  5  Am.  Rep.  621,  94  Am.  Dec. 
126;  Com.  v.  Reading  Sav.  Bank,  133 
Mass.  16,  43  Am.  Rep.  495;  McCaskill 
V.  Connecticut  Sav.  Bank,  60  Conn. 
300,  13  L.R.A.  737,  25  Am.  St.  Rep.  323, 
22  Atl.  568;  Woods  v.  Nichols,  21  R.  I. 
537,  48  L.RA.  773,  45  Atl.  548;  Good- 
ell  V.  Fairbrother,  12  R.  I.  233,  34  Am. 
Rep.  631 ;  People's  Sav.  Bank  &  T.  Co. 
V.  Huttig  Mfg.  Co.  1  Ala.  App.  397,  55 
So.  929. 

The  receiver  is  not  entitled  to  a  lien 
on  the  claim  of  Ella  Morton  against 
the  Atlantic  National  Bank  on  the  un- 
paid balance  of  the  $7,800  cashier's 
check 

Ellis  V.  First  Nat.  Bank,  22  R.  I. 
565,  48  Atl.  936;  Morse,  Banks  &  Bkg. 
5th  ed.  §§  326,  334;  Bank  of  the 
Metropolis  v.  New  England  Bank,  6 
How.  212,  227,  12  L.  ed.  409,  415;  Port- 
er V.  Roseman,  165  Ind.  255,  112  Am. 
St.  Rep.  222,  74  N.  E.  1105,  6  Ann.  Cas. 
718;  Hackett  v.  Reynolds,  114  Pa.  328, 
6  Atl.  689 ;  Cady  v.  South  Omaha  Nat. 
Bank,  46  Neb.  756,  65  N.  W.  906 ;  Shot- 
well  V.  Sioux  Falls  Sav.  Bank,  84  S.  D. 
109,  L.RA.1915A,  715,  147  N.  W.  288;' 
Knight  V.  Fisher,  58  Fed.  991;  Blaine 
V.  Bourne,  11  R.  I.  119,  23  Am.  Rep. 
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429;  Falkland  v.  St.  Nicholas  Nat. 
Bank,  84  N.  Y.  145. 

The  purchase  of  the  |11,000 
cashier's  check  on  November  27,  1911, 
was  a  restoration  of  the  dissipated 
trust  funds,  and  the  funds  evidenced 
by  the  check  became  impressed  with 
the  original  trust.  * 

Baker  v.  New  York  Nat.  Exch.  Bank, 
100  N.  Y.  31,  53  Am.  Rep.  150,  2  N.  E. 
452;  United  Nat.  Bank  v.  Weatherby, 
70  App.  Div,  279,  75  N.  Y.  Supp.  3; 
Slater  v.  Oriental  Mills,  18  R.  I.  352, 
27  Atl.  443;  Re  Stewart,  178  Fed.  463; 
Gorman  v.  Ldttlefield,  229  U.  S.  19,  57 
L.  ed.  1047,  33  Sup.  Ct.  Rep.  690; 
Cohnfeld  v.  Tanenbaum,  176  N.  Y.  126, 
98  Am.  St.  Rep.  653,  68  N.  E.  141; 
Jeffray  v.  Towar,  63  N.  J.  Eq.  530,  53 
Atl.  182. 

The  solvency  of  James  H.  Morton 
was  not  a  material  issue  in  this  ac- 
tion, and  the  court  erred  in  finding 
Morton  insolvent  and  making  that  one 
of  the  grounds  of  its  decision. 

Wallach  v.  Baumryter,  170  App.  Div. 
618,  156  N.  Y.  Supp.  497;  Supreme 
Lodge,  P.  F.  U.  S.  v.  Liberty  Trust  Co. 
215  Mass.  27,  102  N.  E.  96;  Baker  v. 
New  York  Nat.  Exch.  Bank,  supra; 
United  Nat.  Bank  v.  Weatherby,  70 
App.  Div.  279,  75  N.  Y.  Supp.  3 ;  Cohn- 
feld V.  Tanenbaum.  176  N.  Y.  126,  98 
Am.  St.  Rep.  653,  68  N.  E.  141 ;  Jeffray 
V.  Towar,  supra;  Gorman  v.  Littlefield, 
229  U.  S.  19,  57  L.  ed.  1047,  33  Sup.  Ct. 
Rep.  690. 

Messrs.  Huddy,  Emerson,  &  Moul- 
ton,  for  appellees : 

If  the  complainant  has  failed  to 
show  that  the  disputed  item  was  made 
up  of  his  funds,  the  case  may  be  ter- 
minated on  that  issue,  for  both  James 
H.  Morton  and  Ella  Morton  disclaim 
any  interest  in  it. 

Holly  V.  Missionary  Soc.  180  U.  S. 
284,  45  L.  ed.  531,  21  Sup.  Ct.  Rep.  395 ; 
Kimmel  v.  Bean,  68  Kan.  598,  64  L.R.A. 
785, 104  Am.  St.  Rep.  415,  75  Pac.  1118; 
Sparrow  v.  State  Exch.  Bank,  103  Mo. 
App.  338,  77  S.  W.  168;  Stephens  v. 
Board  of  Education,  79  N.  Y.  183,  35 
Am.  Rep.  511;  Wood  v.  Boylston  Nat. 
Bank,  129  Mass.  358,  37  Am.  Rep.  366 ; 
Tough  V.  Citizens  State  Bank,  89  Kan. 
583,  132  Pac.  174;  Garrison  v.  Union 
Trust  Co.  139  Mich.  892,  70  L.R.A.  615, 
111  Am.  St.  Rep.  407,  102  N.  W.  978,  5 
Ann.  Cas.  813;  First  Denton  Nat. 
Bank  v.  Kenney,  116  Md.  24,  81  Atl. 
227,  Ann.  Cas.  1913B,  1337;  Shuman 
v.  Citizens  State  Bank,  27  N.  D.  599, 
L.R.A.1915A,    728,    147    N.    W.    388; 


Smith  V.  Crawford  County  State  Bank, 
99  Iowa,  282,  61  N.  W.  378,  68  N.  W. 
690.     • 

The  bank,  having  no  notice  of  the 
interest  of  Hungerford  in  the  fun4, 
would  have  its  lien  thereon,  even 
though  it  were  in  fact  a  trust  fund. 

Morse,  Banks  &  Bkg.  5th  ed.  §  324; 
5  Cyc.  552 ;  School  Dist.  v.  First  Nat 
Bank,  102  Mass.  174. 

Vincent,  J.,  delivered  tlie  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  by 
Joseph  W.  Hungerford,  of  East  Had- 
dan,  in  the  state  of  Connecticut, 
against  Rennselaer  L.  Curtis,  as  re- 
ceiver of  the  Atlantic  National  Bank, 
a  corporation  located  in  the  city  of 
Providence,  state  of  Rhode  Island, 
James  H.  Morton  and  Ella  G.  Mor- 
ton, both  of  said  city  of  Providence, 
and  the  National  Exchange  Bank,  a 
corporation  located  and  doing  busi- 
ness in  said  Providence,  to  recover 
the  proceeds  of  certain  moneys  in- 
trusted by  the  complainant  to  the  re- 
spondent James  H.  Morton  for  in- 
vestment. The  complainant  alleges 
that  such  moneys  were  wrongfully 
deposited  by  said  Morton  in  the  At- 
lantic National  Bank  in  his  own  per- 
sonal account,  and  later  wrongfully 
applied  by  him  to  the  purchase  of  a 
certain  cashier's  check  of  said  At- 
lantic National  Bank  dated  April  10, 
1913,  in  the  amount  of  $7,800. 

The  com,plainant  asks  that  the  re- 
spondent .Curtis,  as  receiver  of  said 
bank,  be  compelled  to  transfer  to  the 
credit  of  the  complainant  the  indebt- 
edness of  the  Atlantic  National  Bank 
owed  to  Ella  G.  Morton  as  evidenced 
by  said  cashier's  check,  and  that  the 
National  Exchange  Bank  be  ordered 
to  transfer  to  th6  credit  of  the  coin- 
plainant  certain  deposits  made  to  the 
credit  of  Ella  G.  Morton,  being  the 
proceeds  of  dividends  paid  to  her  by 
respondent  Curtis  on  said  claim  of 
$7,800. 

Upon  a  hearing  of  the  case  in  the 
superior  court,  it  was  adjudged  and 
decreed  that,  with  the  exception  of 
the  first  deposit  of  $2,000  and  ac- 
crued interest,  the  respondent  Curtis 
was  entitled  to  a  lien  on  the  deposit 
in  the  National  Exchange  Bank  and 
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upon  the  balance  of  the  claim  upon 
said  cashier's  check  to  satisfy  a  judg- 
ment of  $10,712  in  his  favor,  and 
aj^inst  the  respondent  James  H. 
Morton. 

From  this  decree  the  complainant 
has  appealed  to  this  court.  His  rea- 
sons of  appeal,  as  summarized,  pre- 
sent the  following  questions;  (1) 
Was  the  purchase  of  the  $11,000 
cashier's  check  on  November  27, 
1911,  a  restitution  of  the  dissipated 
trust  funds,  and  were  the  funds  .as 
evidenced  by  said  check  impressed 
with  the  original  trust?  (2)  Was 
the  respondent,  Curtis,  entitled  to  a 
lien  on  the  claim  of  Ella  G.  Morton 
against  the  Atlantic  National  Bank 
on  the  unpaid  balance  of  the  $7,800 
cashier's  check?  (3)  Was  the  re- 
spondent, Curtis,  entitled  to  apply 
the  deposit  of  Ella  G.  Morton  in  the 
National  Exchange  Bank  to  the  in- 
debtedness of  James  H.  Morton? 
The  complainant,  Joseph  W.  Hunger- 
ford,  deceased  in  February,  1916, 
pendente  lite,  and  at  the  time  of  his 
death  was  eighty-seven  years  of  age. 
Nellie  H.  Randall,  the  executrix  of 
his  will,  has.  been  substituted  as  com^ 
plainant. 

The  original  complainant,  Hun- 
gerford, had  known  James  H.  Mor- 
ton for  some  twenty  years  prior  to 
1916.  In  December,  1904,  he  in- 
trusted Morton  with  $784.16,  which 
the  latter  was  to  retain  on  deposit 
and  appropriate  to  the  purchase 
of  securities  for  him  whenever 
it  might  be  advantageous  to  do 
so.  Morton  at  that  time  was  a 
bank  clerk  in  Providence.  He  de- 
posited this  fund  in  complainant's 
name  in  the  Old  National  Bank, 
and  in  the  course  of  time  it  grew, 
varying  from  $1,000  to  $10,000* 
This  fund  was  used  both  to  buy  se- 
curities for  complainant,  and  also  to 
deposit  dividends  and  interest  and 
the  proceeds  of  securities  sold  for 
complainant.  Every  six  months 
Morton  rendered  to  complainant  an 
account  of  his  stewardship.  These 
statements  showed  that  complainant 
had  property  consisting  mostly  of 
stocks  and  bonds  amounting  to  about 
^69,000,  and  thet  Morton  collected 
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the  interest  and  dividends.  The  Old 
National  Bank  was  taken  over  by 
the  Industrial  Trust  Company  in 
1906,  and  on  August  1,  1906,  com- 
plainant closed  this  account  by  draw- 
ing a  check  on  the  Industrial  Trust 
Company  payable  to  the  order  of 
Morton  for  the  full  amount  of  prin- 
cipal and  interest,  which  was  $10,- 
433.  The  same  day  Morton',  without 
the  knowledge  and  consent  of  com- 
plainant, deposited  this  check  to- 
gether with  funds  of  his  own, 
amounting,  all  told,  to  $15,551.22  in 
the  Atlantic  National  Bank  in  his 
own  name,  and  from  that  time  until 
November  27,  1911,  complainant's 
money  was  intermingled  with  Mor- 
ton's in  this  account;  complainant's 
funds  being  put  in  and  taken  out  of 
the  account  from  time  to  time. 
Cashier's  checks  were  issued  to  Mor- 
ton by  the  Atlantic  National  Bank 
isit  various  times  from  October  2, 
1906,  up  to  the  failure  of  the  bank 
on  April  12,  1913.  The  bank  paid 
Morton  4  per  cent  interest  on  these 
checks.  The  balance  of  Morton's  ac- 
count reached  its  lowest  point  on 
November  14,  1911,  when  it  was 
$75.99,  and  stayed  at  that  amount 
until  November  30,  1911,  although 
he  was  carrying  cashier's  checks 
during  that  time. 

On  November  27,  1911,  Morton 
gathered  together  what  funds  of 
complainant  he  had,  and,  mingling 
them  with  some  money  of  his  own, 
put  the  whole  into  a  cashier's  check 
of  $11,000  of  the  Atlantic  National 
Bank  payable  to  his  order,  on  which 
he  received  interest  of  4  per  cent. 
Morton  testified  that  at  this  time  he 
thought  he  would  get  Hungerford's 
affairs  straightened  out  because 
Hungerford  was  an  old  man  over 
eighty  years  of  age,  and  that  he  ac- 
cordingly procured  the  check  in 
question,  putting  in  about  $900  of 
his  own  money  and  $10,100  of  Hun- 
gerford's. This  $11,000  check  was 
exchanged  on  December  28,  1911, 
for  $500  in  cash  and  a  new  check  for 
$10,500.  The  $10,500  check  and 
two  other  checks  payable  to  James 
H.  Morton,  for  $500  each,  were  ex- 
changed on  May  14,  1912,  for  a 
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check  for  $11,667.28,  which  included 
$167.28  of  interest  payable  to  Ella 
G.  Morton.  Morton  testified  that  he 
had  this  check  made  payable  to  Ella 
6.  Morton  because  he  feared  attach- 
ment on  account  of  a  business  ven- 
ture. On  July  2, 1912  the  $11,667.28 
check  was  exchanged  for  two 
checks,  one  payable  to  Ella  G.  Mor- 
ton for  $10,000,  the  other  payable 
to  James  H.  Morton  for  $1,000, 
and  the  balance  in  cash  to  James  H. 
Morton.  The  $10,000  check  was  ex- 
changed November  30,  1912,  for  a 
new  check  of  the  same  amount  pay- 
able to  Ella  G.  Morton;  the  object 
of  the  exchange  being  the  collection 
of  interest.  The  same  thing  oc- 
curred on  March  1, 1913.  On  March 
26,  1913,  the  $10,000  check  was  ex- 
changed  for  one  of  $9,000  payable 
to  Ella  G.  Morton,  and  two  aggre- 
gating $1,000  payable  to  James  H. 
Morton.  On  April  10,  1913,  the 
$9,000  cheek  was  exchanged  for 
cashier's  check  No.  9,612  for  $7,800,' 
payable  to  Ella  G.  Morton,  and  two 
checks  totaling  $1,200  payable  to 
James  H.  Morton. 

During  all  these  years,  1904-1913, 
Morton's  semiannual  statements 
rendered  complainant  set  forth  bal- 
ances in  the  Atlantic  National  Bank 
designated  as  "J.  H.  M.  Funds," 
amounting  on  the  various  dates  as 
follows:  July  1,  1907,  $7,053;  De- 
cember 31,  1907,  $6,700;  on  Jan- 
uary 1  and  July  1  of  the  years 
1908-1913,  $10,000;  on  December 
31,  1913,  $10,700.  Morton  testified 
that  the  "J.  H.  M.  Fund"  was  the 
one  intrusted  to  him  by  complainant, 
and  that  the  only  reason  for  de- 
positing complainant's  money  in  his 
own  account  was  in  order  to  give 
himself  prestige.  On  May  29, 1913, 
James  H.  Morton,  as  agent  for  his 
wife,  executed  proof  of  claim  for  the 
$7,800  as  evidenced  by  the  cashier's 
check.  He  told  respondent,  Curtis, 
at  that  time,  that  his  wife  was  sick, 
and  asked  if  Curtis  would  allow  him 
to  execute  the  proof  on  his  wife's 
behalf,  adding  that  the  claim  was 
as  much  his  as  hers,  and  Curtis  al- 
lowed him  so  to  do.  Curtis  paid  the 
first  dividend  of  25  per  cent,  amount- 


ing to  $1,950,  to  Ella  G.  Morton, 
without  question,  and  Morton  de- 
posited it  in  his  wife's  name  on  July 
7,  1913,  together  with  $50  of  His 
own,  in  the  National  Exchange 
Bank.  The  same  dcy  Morton  left 
Curtis's  employ.  When  the  second 
dividend  of  12^  per  cent  was  de- 
clared in  September,  1913,  Curtis  re- 
fused to  pay  it-  to  Morton,  and  de- 
clared his  intention  of  retaining  it 
against  the  indebtedness  of  the  lat- 
ter to  the  bank.  It  was  finally  ar- 
ranged that  in  the  future  checks  for 
dividends  should  be  indorsed  by 
Mrs.  Morton  and  deposited  in  the 
National  Exchange  Bank;  the  sav- 
ings deposit  book  of  the  bank  to  be 
delivered  to  Curtis  as  an  evidence 
of  good  faith. 

On  April  26,  1916,  dividends  to 
the  extent  of  75  per  cent  of  the 
$7,800  and  accrued  interest,  includ- 
ing the  $50  of  Morton's  own  money 
deposited  on  July  7, 1913,  amounted 
to  $6,210.43.  On  Mi.rch  20,  1914, 
Curtis  brought  suit  against  James 
H.  Morton  to  recover  the  amount  of 
six  promissory  notes,  aggregating 
$10,500,  which  were  renewals  of 
other  notes  given  at  various  times 
to  the  bank  by  Morton  in  the  years 
1911-1913,  and  on  March  30,  1914, 
recovered  judgment  for  $10,712.49 
and  costs.  The  trial  court  found 
that  in  1911  the  James  H.  Morton 
account  was  drawn  down  to  $75.99, 
and  on  the  bank's  failure  on  April 
14, 1913,  it  had  been  wiped  out;  that 
the  cashier's  check  of  $11,000  on 
November  27,  1911,  should  be  treat- 
ed as  if  it  had  been  put  in  Morton's 
checking  account,  but  that  Morton 
did  not  take  out  the  check  with  the 
honest  intention  of  replacing  com- 
t)lainant's  fund,  and  hence  the  trust 
fund  must  be  regarded  as  obliter- 
ated without  ever  being  restored. 
With  the  exception  of  the  fact  that 
the  Morton  account  had  been  drawn 
down  in  1911  to  $75.99,  we  cannot 
follow  the  conclusions  of  the  trial 
court.  Morton  occupied  a  fiduciary 
relation  to  Hungerford  as  his  in- 
vestment agent,  and  in  1906,  when 
Morton  deposited  $10,438  of  Hun- 
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srerford's     money     together     with 

$5,113.22  of  his  own 
in  his  own  personal 
account,  the  inter- 
mingled deposit  was 
impressed  with  a 
trust  in  favor  of  Hungerford  to  the 
amount  of  the.latter's  share.  The 
fact  that  complainant's  money  was 
intermingled  with  Morton's  did  not 
destroy  complainant's  equitable  title 
and  his  right  to  follow  and  reclaim 
it. 

In  KnatchbuU  v.  HaUett,  L.  R'.  13 
Ch.  Div.  696,  49  L.  J^  Ch.  N.  S.  415, 
42  L.  T.  N.  S.  421,  28  Week.  Rep. 
732,  it  was  held  that,  if  money  held 
by  a  person  in  a  fiduciary  character, 
though  not  as  trustee,  has  been  paid 
by  him  to  his  account  at  his  bank- 
ers, the  person  for  whom  he  held 
the  money  can  follow  it,  and  has  a 
charge  on  the  balance  in  the  bank- 
er's hands. 

In  Central  Nat.  Bank  v.  (Connecti- 
cut Mut.  L.  Ins.  Co.  104  U.  S.  54, 
26  L.  ed.  693,  the  court  adopted  the 
finding  in  KnatchbuU  v.  Hallett, 
supra,  and  said  further:  -  "If  they 
[the  proceeds]  cannot  be  identified 
by  reason  of  the  trust  money  being 
mingled  with  that  of  the  trustee, 
then  the  cestui  que  trust  is  entitled 
to  a  charge  upon  the  new  invest- 
ment to  the  extent  of  the  trust 
money  traceable  into  it." 

In  Slater  v.  Oriental  Mills,  18  R.  I. 
352,  27  Atl.  443,  our  court  has 
stated  the  rule  to  be  that  "one  has 
an  equitable  right  to  follow  and  re- 
claim his  property,  which  had  been 
wrongfully  appropriated  by  another, 
so  long  as  he  can  find  the  property, 
or  its  substantial  equivalent  if  its 
form  has  been  changed,  upon  the 
srround  that  such  property,  in  what- 
ever form,  is  impressed  with  a  trust 
in  favor  of  the  owner.  If  the  trustee 
has  mingled  it  with  his  own,  he  will 
be  deemed  to  have  used  his  own, 
rather  than  another's,  and  so  to 
leave  the  remainder  under  the  trust ; 
and  this  is  a  sufficient  identification 
for  the  owner." 

See  also  Newell  v.  Hadley,  206 
Mass.  335,  29  L.R.A.(N.S.)  908,  92 
N.  E.  507;  Boyle  v.  Northwestern 
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Nat.  Bank,  125  Wis,  498,  1  L.R.A. 
(N.S.)  1110,  110  Am.  St.  Rep.  844, 
103  N.  W.  1123, 104  N.  W.  917;  Van 
Alen  V.  American  Nat.  Bank,  52  N. 
Y.  1;  First  Nat.  Bank  v.  Eastern 
Trust  &  Bkg.  Co.  108  Me.  79,  79  Atl. 
4 ;  Cushman  v.  Goodwin,  95  Me.  353, 
50  Atl.  50. 

The  delivery  of  the  bank  book  by 
Morton  to  the  receiver,  to  be  held 
by  the  latter  either  as  a  collateral 
security  for  the  payment  of  the  in- 
debtedness of  Morton  to  the  Atlan- 
tic National  Bank,  ^  ^  ^ 
or   merely   for   the  7o7iatera'"**  " 

purpose  of  exerting  Sf "ile^neScfifi?" 
an    influence    upon 
Morton  to  pay  such   indebtedness, 
cannot  affect  the  rights  of  the  com- 
plainant. 

The  real  purpose  of  the  receiver 
in  retaining  the  bank  book  was 
probably  correctly  stated  in  his  let- 
ter to  the  comptroller  of  the  cur- 
rency under  date  of  February  8, 
1916,  in  which  he  said:  "I  was  to 
hold  the  savings  book  in  order  that 
I  might  know  the  fund  was  kept 
intact."  In  whatever  fashion  the 
delivery  of  the  bank  book  to  Curtis, 
as  receiver,  was  designed  to  operate, 
that  transaction  cannot  be  severed 
from  its  association  with  the  ante- 
cedent indebtedness  of  Morton  to 
the  Atlantic  National  Bank. 

The  respondent,  Ella  G.  Morton, 
in  whose  name  the  deposit  in  the 
National  Exchange  Bank  stands, 
makes  no  claim  to  it,  and  the  re- 
spondent, James  H.  Morton,  con- 
cedes that  it  is  the  proceeds  of  the 
'  money  intrusted  to  him  by  the  com- 
plainant. There  was  no  transfer  of 
the  deposit  in  the  National  Ex- 
change Bank  for  a  _„e,.o.it  n. 
valuable    considera-  name  ©i  iiiira 

*:^«      ^^A     «,,«!,     Ar^      pemon— priority. 

tion,   and   sucn  de- 
posit must  therefore  yield  to  the 
prior  equity  of  the  complainant. 

In  Central  Nat.  Bank  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  104  U.  S.  54,  at 
page  67,  26  L.  ed.  693,  699,  the  court 
said:  ''As  between  cestui  que  trust 
and  trustee  and  all  parties  claiming 
under  the  trustee,  otherwise  than 
by  purchase  for  valuable  considera- 
tion without  notice,  all  property  be- 
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longing  to  a  trust,  however  much  it 
may  be  changed  or  altered  in  its 
nature  or  character,  and  all  the  fruit 
of  such  property,  whether  in  its  orig- 
inal or  in  its  altered  state^  continues 
to  be  subject  to  or  affected  by  the 
trust." 

We  think,  therefore,  that  as  be- 
tween complainant  on  the  one  hand, 
and  James  H.  and  Ella  G.  Morton 
on  the  other,  the  deposit  in  the 
National  Exchange  Bank  savings 
department  is  impressed  with  a 
trust  in  favor  of  the  complainant, 
and  that  such  trust  and  the  equit- 
able right  in  complainant  arising 
therefrom  is  not  cut  off  or  destroyed 
by  the  transaction  between  the  Mor- 
tons and  the  respondent  Curtis, 
whereby  Curtis  obtained  possession 
of  the  bank  book.  Dividends  to  the 
amount  of  75  per  cent  have  been 
paid  upon  the  cashier's  check  for 
$7,800,  which  said  dividends  are  in- 
cluded in  and  make  up  the  fund  now 
in  the  National  Exchange  Bank  in 
the  name  of  Ella  G.  Morton.  The  re- 
spondent, Curtis,  as  receiver  of  the 
Atlantic  National  Bank,  is  not  en- 
titled to  enforce  a  lien  on  the  bal- 
ance due  on  this  cashier's  check  in 
liquidation  of  its  claim  against 
James  H.  Morton.  Curtis  in  his  let- 
ter to  the  comptroller  of  the  cur- 
rency, before  referred  to,  says:  "I 
realize  that  we  could  not  claim  the 
funds  as  against  Mrs.  Morton  if  she 
demanded  payment,  but  my  argu- 
ment to  Mr.  Morton  was  successful 
in  so  far  that  he  agreed  to  have  his 
wife  indorse  the  checks  and  deposit 
the  dividends  in  the  savings  depart- 
ment of  the  National  Exchange 
Bank." 

It  is  alleged  that  Morton,  desiring 
to  make  and  file  the  proof  of  claim 
for  his  wife  against  the  Atlantic 
National  Bank,  asked  that  he  might 
be  allowed  to  execute  such  proof  in 
her  behalf,  stating  that  the  claim 
was  as  much  his  as  hers.  Inasmuch 
as  it  appears  that  the  claim  did  not 
belong  to  either  of  them,  this  state- 
ment may  be  said  to  have  been  liter- 
ally  true. 

That  the  Atlantic  National  Bank 
never  treated  James  H.  Morton  as 


the  depositor  of  the  funds  repre- 
sented by  the  $7,800  check  is  evi- 
denced  by  the  statement  of  tiie  re^ 
spondent,  Curtis,  in  his  answer  to 
the  complainant's  bill,  that  "at  the 
time  of  so  receiving  said  funds  and 
issuing  said  check  against  same  had 
no  knowledge  or  notice  that  said  . 
funds  were  not  the  funds  of  Ella 
Morton."     It    does 


not  appear  that  the  trnlaer^affauiM 
Atlantic  National  i^^^S^Var.. 
Bank  ever  gave 
Morton  any  credit  on  the  strength 
of  this  deposit,  and  therefore  it  can- 
not set  off  the  indebtedness  of  Mor- 
ton against  the  complainant,  Hun- 
gerford,  or  his  representative. 
Bank  of  the  Metropolis  v.  New  Eng- 
land Bank,  6  How.  212,  227,  12  L. 
ed.  409,  415 ;  Porter  v.  Roseman,  165 
Ind.  255,  112  Am.  St.  Rep.  222,  74 
N.  E.  1105,  6  Ann.  Cas.  718;  Cady 
V.  South  Omaha  Nat.  Bank,  46  Neb. 
756,  65  N.  W.  906 ;  Knight  v.  Fisher 
(C.  C.)  58  Fed.  991. 

In  Falkland  v.  St.  Nicholas  Nat. 
Bank,  84  N.  Y.  145,  the  firm  of 
Ruger  Brothers  deposited  money  be- 
longing to  their  customers  in  the 
name  of  their  bookkeeper,  and  the 
bank  sought  to  set  off  Ruger  Broth- 
ers' indebtedness  against  this  de- 
posit. The  court  denied  the  bank's 
right  to  a  lien  on  the  ground  that 
it  had  not  proved  that  Ruger  Broth- 
ers owned  the  fund,  although  the 
bookkeeper  denied  any  title  in  him- 
self.   The  court  said: 

**The  rule  that  a  bank  has  a  gen- 
eral lien  upon  all  moneys  or  funds  in 
its  possession  belonging  to  the  de- 
positor .  .  .  does  not  interfere 
with  the  right  of  third  parties, 
whose  moneys  have  become  mingled 
with  those  belonging  to  the  de- 
positor, to  assert  and  maintain  a 
claim  to  the  same  while  in  posses- 
sion of  the  bank,  and  by  an  action 
to  recover  the  amount  thus  de- 
posited.   ... 

"It  must  be  made  clear  that  the 
moneys  deposited  actually  belong  to 
the  person  from  whom  the  account 
is  due,  to  entitle  the  bank  to  apply 
them  in  payment  of  its  demand. 
Conceding  that  the  moneys  are  ap- 
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plicaUe,  even  although  they  are  de- 
posited by  and  in  the  name  of  an- 
other,  the  same  as  if  in  the  name  of 
thi^  actual  owner,  the  fact  of  owner- 
ship must.be  made  to  appear,  and  it 
must  be  shown  satisfactorily  that 
such  owner  is  the  person  indebted  to 
the  bank  and  i:eally  entitled  to  the 
funds  deposited." 

Neither  the  bank  nor  its  receiver 
ever  madd*  any  claim  of  lien  as 
against  JBIla'  G.  Morton  until  March 
20,  1916.  In  the  meantime  it  had 
paid  out  to  her  72^  per  cent  in  divi- 
dends, and  lost  its  lien  on  that 
amount,  assuming  that  it  ever  had 

any.  As  to  the  bal- 
ance still  remain- 
ing, we  do  not  think 
that  the  receiver  is 
entitled  to  a  lien,  the  title  to  the 
fund  not  having  been  shown  to  have 
been  in  James  H.  Morton. 

The  respondents  claim  that  the 
purchase  of  the  $11,000  check  on 
November  27,  1911,  was  not  a  res- 
toration of  the  dissipated  trust 
funds,  and  that  the  proceeds  of  said 
check  did  not  become  impressed 
with  the  original  trust,  and  in  this 
view  they  were  sustained  by  the 
trial  court,  on  the  ground  that  there 
was  no  actual  intent  on  Morton's 
part  to  restore  these  funds.  Mor- 
ton's account  was  drawn  down  to 
$75.99,  at  the  time  he  bought  the 
cashier's  check  for  $11,000  on  No- 
vember 27, 1911.  We  think  that  the 
actual  motive  which  prompted  Mor- 
ton in  making  this  deposit  is  im- 
material, and  that 
TlTt^7ut\on  of  he  must  be  pre- 
prelf^ption  sumed  to  have  re- 
stored the  trust 
funds  when  he  again  replenished  his 
personal  account. 

.  In  Baker  v.  New  York  Nat.  Exch. 
Bank,  100  N.  Y.  31,  53  Am.  Rep. 
150,  2  N.  E.  452,  the  plaintiff  sought 
to  recover  on  check  drawn  by  "Wil- 
son Brothers'  agents'!  on  the  de- 
fendant bank.  The  moneys  de- 
posited in  this  account  were  trust 
moneys,  the  proceeds  of  commission 
sales,  all  of  which  was  known  to 
the  bank.     Subsequent  to  the  last 
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deposit  of  trust  moneys  in  this  ac- 
count, the  account  was  depleted  and' 
still  later  replenished  by  a  deposit 
of  Wilson  Brothers'  own  funds.  The 
bank,  therefore,  claimed  a  right  to 
set  off  Wilson  Brothers'  indebted- 
ness to  it  against  the  "Wilson 
Brothers'  agents"  account  replen- 
ished by  Wilson  Brothers'  personal 
funds.  The  court  denied  to  the  bank 
any  right  of  set-off,  and  held  that 
when  Wilson  Brothers  "made  up  the 
amounts  so  used,  and  deposited 
them  in  the  trust  account,  the 
amounts  so  deposited  were  im- 
pressed with  the  trust  in  favor  of 
the  principals,  and  became  substi- 
tuted for  the  original  proceeds  and 
subject  to  the  same  equities." 

In  United  Nat.  Bank  v.  Weather- 
by,  70  App.  Div.  279,  75  N.  Y.  Supp. 
3,  the  court  said:  "The  claim  is 
made  by  the  administratrix  that  the 
several  withdrawals  and  restora- 
tions made  by  Weatherby  in  his  life- 
time operated  to  extinguish  the 
identity  of  the  money  originally  de- 
posited belonging  to  these  com- 
panies. The  complete  answer  to 
that,  it  seems  to  me,  is  that  such 
withdrawals  were  wrongful,  wheth- 
er intentional  or  inadvertent,  and 
presumably  the  wrongdoer,  by  mak- 
ing subsequent  deposits,  intended 
to  make  restoration  and  right  the 
wrong." 

See  also  Re  Stewart  (D.  C.)  178 
Fed.  463. 

We  think  that  the  complainant  is 
entitled  to  have  transferred  to  her, 
as  executrix  of  the  will  of  Joseph 
W.  Hungerford,  the  indebtedness  of 
said  Atlantic  National  Bank  to  Ella 
G.  Morton,  and  to  an  order  requiring 
the  National  Exchange  Bank  to 
transfer  to  her  the  said  deposit  of 
EUa  6.  Morton  and  to  cancel  the 
pass  book  issued  by  said  bank  to  the 
said  Ella  6.  Morton. 

The  complainant's  appeal  is  sus- 
tained, and  the  decree  of  the  Su- 
perior Court  is  reversed.  The  par- 
ties may  present  to  this  court  a 
form  of  decree  in  accordance  with 
this  opinion  on  July  6,  1920,  at  9 
o'clock  A.  M.  standard  time. 
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ANNOTATION. 

of  beneficial  owner  to  recover  property  or  funds  transferred  by  trmtee 
or  fiduciary  to  pay  or  secure  Us  own  antecedent  indebtedness. 


I.  Seope  of  and  introduction  to  annota- 
tion, 1048. 
II.  Antecedent  personal  debt  of  trustee  or 
fiduciary  as  a  valuable  con- 
sideration from  creditor  for 
transfer  or  pledge  of  funds  or 
property  held  in  trust: 

a.  In  general,  1050. 

b.  Transfers  of  bank  deposits  from 

trust  to  private  account  where 
•there    is    an    antecedent    debt, 
1053. 

c.  Where  trustee  or  fiduciary  has 

taken  trust  money  to  pay  his 
own  debt,  1054. 

d.  Right   of  bank  to   retain   from 

true  owner  commercial  paper 
sent  for  collection,  and  its  pro- 
ceeds, for  antecedent  debt  of 
sender,  1055. 

f .  Scope  of  and  introduction  to  annota- 
tion. 

In  preparing  this  annotation,  it  has 
been  taken  for  granted  that  one  who 
participates  in  a  trustee's  breach  of 
trust,  and  thus  obtains  the  trust  funds 
or  property,  becomes  thereby  answer- 
able to  the  beneficial  owner  for  his 
acquisitions.  No  search  for  authori- 
ties upon  that  general  topic  ha»  in 
consequence  been  made. 

Again,  this  annotation  is  not  con- 
cerned with  the  abstract  question,  up- 
on which  there  is  considerable  con- 
flict of  opinion,  whether  the  taking  by 
a  creditor  from  his  debtor  of  a  con- 
veyance or  pledge  of  property  not  held 
in  trust  or  in  a  fiduciary  capacity,  in 
discharge  or  as  collateral  security  for 
the  payment  of  a  pre-existing  debt, 
constitutes  a  valuable  consideration 
and  the  creditor  a  bona  fide  holder  of 
what  he  obtains,  and  therefore  no  at* 
tempt  has  been  made  to  array  the 
cases  pro  and  con  upon  that  question. 

Nor  does  this  annotation  deal  at  all 
with  the  question  of  identifying  as  a 
part  of  property  or  funds  held  in  trust 
the  subject  of  a  transfer  by  a  trustee 
debtor  to  his  creditor,  on  account  of 
an  antecedent  debt. 

The  annotation  has  been  rigidly 
confined  to  cases  that  did  not  involve 


or  discuss  transfers  or  pledges  of 
funds  or  assets  known  to  have  been 
held  in  trust  or  in  a  fiduciary  capacity, 
to  pay  or  secure  an  antecedent  debt 
which  the  trustee  or  fiduciary  person- 
ally owed  the  transferee  or  pledgee, 
and  the  right  of  the  latter  to  retain 
them  against  the  beneficiary. 

Any  references  herein  to  the  above- 
mentioned  questions  are  merely  inci- 
dental to  the  presentation  of  the  cases 
strictly  in  point. 

The  somewhat  analogous  question, 
'Tledgee  of  corporate  stock  as  secu- 
rity for  an  antecedent  debt  as  a  bona 
fide  purchaser,  within  the  rule  which 
protects  such  purchasers  against  the 
equities  of  third  persons,"  is  consid- 
ered in  an  annotation  in  9  A.L.R.  1619. 

And  the  right  of  a  bank  to  apply 
upon  debt  deposits  made  by  debtor, 
in  his  own  name,  of  the  funds  of  a 
third  person,  is  the  subject  of  an  anno- 
tation appended  to  Arnold  v.  San 
Ramon  Valley  Bank,  13  A.L.R.  — .  It  is 
everywhere  conceded  to  be  an  un- 
authorized, unlawful,  and  wrongful 
act  for  a  trustee  to  transfer  or  pledge 
trust  funds  or  securities  to  his  own 
creditor  for  his  own  antecedent  debt, 
as  the  following  cases  illustrate: 

United  States. — Manhattan  Bank  v. 
Walker  (1889)  130  U.  S.  267,  32  L.  ed. 
959,  9  Sup.  Ct.  Rep.  519,  reversing 
(1885)  25  Fed.  247;  Oliver  v.  Piatt 
(1845)  3  How.  333,  11  L.  ed.  622;  Dun- 
can V.  Jaudon  (1873)  15  Wall.  165,  21 
L.  ed.  142;  Smith  v.  Ayer  (1880)  101 
U.  S,  320,  25  L.  ed.  955 ;  United  States 
V.  Polhamus  (1875)  13  Blatchf.  200, 
Fed.  Cas.  No.  16,062. 

California.— Hassey  v.  Wilke  (1880) 

55  Gal.  525. 

Florida.  —  Carpenter  v.  McBrido 
(1850)  3  Fla.  292,  52  Am.  Dec.  379. 

Georgia. — ^Planters'  Bank  v.  Prater 
(1880)  64  Ga.  609. 

Indiana. — Austin  v.  Willson  (1863) 
21  Ind.  252;  Thomasson  v.  Brown 
(1873)  43  Ind.  203;  Orb  v.  Coapsticlr 
(1894)  136  Ind.  313,  36  N.  E.  278. 
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Jowa.  —  Berner  v.  German  State 
Bank  (1904)  125  Iowa,  438,  101  N.  W. 
156. 

Kentucky.— Bright  v.  King  (1898) 
20  Ky.  L.  Rep.  186,  45  S.  W.  508 ;  Hill 
V.  Fleming  (1908)  128  Ky.  201,  107 
S.  W.  764,  16  Ann.  Cas.  840. 

Maryland.  —  Miller  v.  Williamson 
(1853)  5  Md.  219;  Swift  v.  Williams 
(1887)  68  Md.  236,  11  Atl.  835. 

Massachusetts.  —  Shaw  v.  Spencer 
(1868)  100  Mass.  382,  1  Am.  Rep.  115, 
97  Am.  Dec.  107;  Loring  v.  Brodie 
(1883)  134  Mass.  453;  Newell  v.  Had- 
ley  (1910)  206  Mass.  335,  29  L.R.A. 
(N.S.)  908,  92  N.  E.  507;  Bremer  v. 
Williams  (1911)  210  Mass.  256,  96  N. 
E.  687. 

Missouri.— Turner  v.  Hoyle  (1888) 
95  Mo.  337,  8  S.  W.  157;  Darling  v. 
Potts  (1893)  118  Mo.  506,  24  S.  W. 
461;  Johnson  v.  Payne  &  W.  Bank 
(1894)  56  Mo.  App.  257. 

New  Jersey.  —  Zurbrugg  v.  Reed 
(1896)  —  N.  J.  Eq.  — ,  35  Atl.  298. 

New  York.  —  Murray  v.  Ballou 
(1815)  1  Johns.  Ch.  566;  Colt  v.  Las- 
nier  (1827)  9  Cow.  320;  Moore  v. 
American  Loan  &  T.  Co.  (1889)  115 
N.  Y.  65,  21  N.  E.  681;  White  v.  Price 
(1886)  39  Hun,  394. 

North  Carolina.  —  Powell  v.  Jones 
(1841)  36  N.  C.  (1  Ired.  Eq.)  337; 
Lockhart  v.  Phillips  (1841)  36  N.  C. 
(1  Ired.  Eq.)  342;  Wilson  v.  Doster 
(1851)  42  N.  C.  (7  Ired.  Eq.)  231; 
Dancy  v.  Duncan  (1887)  96  N.  C.  Ill, 
1  S.  E.  455. 

Ohio. — Mook  V.  Akron  Sav.  &  L.  Co. 
(1913)  87  Ohio  St.  273,  101  N.  E.  278; 
National  Exp.  Co.  v.  Hough  (1895)  3 
Ohio  Dec.  169;  Columbus,  H.  V.  &  T. 
R.  Co.  V.  Burke  (1887)  10  Ohio  Dec. 
136,  19  Ohio  L.  J.  27. 

Pennsylvania. — Jackson  v.  Thomson 
<1908)  222  Pa.  232,  70  Atl.  1095. 

South  Carolina.  —  McDuffie  v.  Mc- 
Intyre  (1879)  11  S.  C.  551,  32  Am. 
Rep.  500;  Bailey  v.  Colton  (1886)  25 
S.  C.  436. 

Texas.— Golson  v.  Fielder  (1893)  2 
Tex.  Civ.  App.  400,  21  S.  W.  173;  With- 
erspoon-McMullen  Live  Stock  Com- 
mission Co.  v.  North  Texas  Trust  Co. 
(1919)  —  Tex.  Civ.  App.  — ,  212  S.  W. 
278. 


Vermcmt.— Veile  v.  Blodgett  (1877) 
49  Vt  270. 

Virginia.  —  Graff  v.  Castleman 
(1827)  5  Rand.  195,  16  Am.  Dec.  741; 
Broadus  v.  Rosson  (1831)  3  Leigh,  12; 
Jackson  v.  Updegraffe  (1842)  1  Rob. 
107. 

The  well-established  and  familiar 
principles  that  trusts  are  enforced 
against  all  persons  who  become  pos- 
sessed of  trust  property  with  notice 
of  the  trust,  and  that  every  purchaser, 
bailee,  or  stranger  who,  for  his  own 
profit,  joins  a  trustee  in  a  breach  of 
trust  by  receiving  trust  funds  or  prop- 
erty with  notice  of  the  rights  of  the 
beneficial  owner,  becomes  liable  to 
that  owner,  have  frequently  been  ap- 
plied in  cases  of  creditors  of  trustees 
who  obtained  from  their  debtors  trust 
property  with  notice,  express  or  im- 
plied, of  the  trust  and  the  breach 
thereof,  in  payment  or  on  account  of 
the  trustees'  own  antecedent  debt. 

The  controlling  factor  in  these  cases 
is,  of  course,  the  creditor's  knowledge, 
actual  or  constructive,  that  the  trustee, 
in  violation  of  his  trust,  was  applying 
the  trust  funds  or  property  to  the  pay- 
ment of  his  own  obligation,  and  the 
circumstance  that  they  were  paid  or 
transferred  to  discharge  or  secure  his 
own  antecedent  *debt  is  merely  inci- 
dental. 

It  is,  therefore,  unnecessary  to  pre- 
sent and  discuss  these  cases  in  detail 
in  this  annotation,  but  a  list  of  them 
follows  for  the  readers'  convenience: 

United  States. — Mechanics  Bank  v. 
Seton  (1828)  1  Pet.  299,  7  L.  ed.  152; 
Duncan  v.  Jaudon  (1873)  15  Wall.  165, 
21  L.  ed.  142;  Smith  v.  Ayer  (1880) 
101  U.  S.  320,  25  L.  ed.  955;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.  (1881)  104  U.  S.  54,  26  L.  ed.  693; 
Union  Stock  Yards  Nat.  Bank  v.  Gilles- 
pie (1890)  137  U.  S.  411,  34  L.  ed.  724, 
11  Sup.  Ct.  Rep.  118;  United  States 
V.  Polhamus  (1875)  13  Blatchf.  200, 
Fed.  Cas.  No.  16,062. 

California.— Hassey  v.  Wilke  (1880) 
55  Cal.  525. 

Florida.  —  Carpenter  v.  McBride 
(1850)  3  Fla.  292,  52  Am.  Dec.  379. 
•    Greorgia. — Planters'  Bank  v.  Prater 
(1880)  64  Ga.  609. 

Indiana.— Austin  v.  Willson  (1863) 
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21  Ind.  262;  Thomasson  v.  Brown 
(1873)  43  Ind.  203. 

Iowa.  —  Berner  v.  German  State 
Bank  (1904)  125  Iowa,  438,  101  N.  W. 
156. 

Kentucky.— Hill  v.  Fleming  (1908) 
128  Ky.  201,  107  S.  W.  764,  16  Ann. 
Cas.  840. 

Maryland.  —  Miller  v.  Williamson 
<1853)  5  Md.  219;  Swift  v.  Williams 

(1887)  68  Md.  236,  11  Atl.  835. 
Massachusetts.  —  Shaw  v.  Spencer 

(1868)  100  Mass.  382,  1  Am.  Rep.  115, 
97  Am.  Dec.  107;  Loring  v.  Brodie 
(1883)  134  Mass.  453. 

MissourL — Ranney  v.  Brooks  (1854) 
20  Mo.  105;  Lessing  v.  Vertrees  (1862) 
32  Mo.  431;  Renshaw  v.  Wills  (1866) 
38  Mo.  201;  Greenwood  v.  Burns 
(1872)   50  Mo.  52;  Turner  v.  Hoyle 

(1888)  95  Mo.  337,  8  S.  W.  157;  Rey- 
burn  V.  Mitchell  (1891)  106  Mo.  365, 
27  Am.  St.  Rep.  350,  16  S.  W.  592; 
Eyerman  v.  Second  Nat.  Bank  (1883) 
13  Mo.  App.  289;  Cowgill  v.  Linville 
(1886)  20  Mo.  App.  138;  Payne  v. 
First  Nat.  Bank  (1891)  43  Mo.  App. 
377;  Johnson  v.  Payne  &  W.  Bank 
(1894)  56  Mo.  App.  257;  Clark  v.  First 
Nat.  Bank  (1894)  57  Mo.  App.  277; 
Mayer  v.  Citizens  Bank  (1900)  86  Mo. 
App.  422. 

New  York.  —  Murray  v.  Ballou 
(1815)  1  Johns.  Ch.  566;  Colt  v.  Las- 
nier  (1827)  9  Cow.  320;  Moore  v. 
American  Loan  &  T.  Co.  (1889)  115 
N.  Y.  65,  21  N.  E.  681 ;  White  v.  Price 

(1886)  39  Hun,  394. 

North  Carolina.  —  Powell  v.  Jones 
(1841)  36  N.  C.  (1  Ired.  Eq.)  337; 
Lockhart  v.  Phillips  (1841)  36  N.  C. 
(1  Ired.  Eq.)  342;  Wilson  v.  Doster 
(1851)  42  N.  C.  (7  Ired.  Eq.)  231; 
Dancy  v.  Duncan  (1887)  96  N.  C.  Ill, 
1  S.  E.  455. 

Ohio. — Mook  V.  Akron  Sav.  &  L.  Co. 
(1913)  87  Ohio  St.  273, 101  N.  E.  278; 
Columbus,  H.  V.  &  T.  R.  Co.  v.  Burke 

(1887)  10  Ohio  Dec.  Reprint,  136,  19 
Ohio  L.  J.  27;  National  Exp.  Co.  v. 
Hough  (1895)  3  Ohio  Dec.  169. 

Pennsylvania. — Jackson  v.  Thomson 
(1908)  222  Pa.  232,  70  Atl.  1095.  " 

South  Carolina.  —  McDuffie  v.  Mc- 
Intyre  (1879)  11  S.  C.  551,  32  Am.  Rep; 
500. 

Texas.   —   Witherspoon  -  McMuUen 


Live  Stock  Commission  Co.  v.  North 
Texas  Trust  Co.  (1919)  —  Tex.  Civ. 
App.  — ,  212  S.  W.  278. 

Virginia.  —  Graff  v.  Castleman 
(1827)  5  Rand.  195,  16  Am.  Dec.  741; 
Broadus  v.  Rosson  (1831)  3  Leigh,  12. 

England.— Scott  v.  Tyler  (1788)  2 
Dick.  724,  21  Eng.  Reprint,  452,  2  Bro. 
Ch.  432,  29  Eng.  Reprint,  241;  Hill  v. 
Simpson  (1802)  7  Ves.  Jr.  152,  32  Eng. 
Reprint,  63,  6  Revised  Rep.  105;  Keane 
V.  Robarts  (1819)  4  Madd.  Ch.  332,  56 
Eng.  Reprint,  728,  20  Revised  Rep. 
306;  Wilson  v.  Moore  (1833)  1  Myl.& 
K.  126,  39  Eng.  Reprint,  629;  Pannell 
V.  Hurley  (1845)  2  Colly.  Ch.  Cas.  242, 
63  Eng.  Reprint,  717;  Murray  v.  Pink- 
ett  (1846)  12  Clark  &  F.  764,  8  Eng. 
Reprint,  1612;  Bodenham  v.  Hoskyns 
(1852)  2  DeG.  M.  &  G.  903,  42  Eng. 
Reprint,  1125,  21  L.  J.  Ch.  N.  S.  864, 
16  Jur.  N.  S.  721;  Bridgman  v.  Gill 
(1857)  24  Beav.  302,  53  Eng.  Reprint, 
374;  Gray  v.  Lewis  (1869)  L.  R.  8  Eq. 
Cas.  526;  Walker  v.  Taylor  (1861) 
4  L.  T.  N.  S.  845,  8  Jur.  N.  S.  681; 
City  Bank  v.  Barrow  (1880)  L.  R.  5 
App.  Cas.  664,  43  L.  T.  N.  S.  393; 
Foxton  V.  Manchester  &  L.  Dist.  Bkg. 
Co.   (1881)  44  L.  T.  N.  S.  406. 

Canada. — Sweeny  v.  Bank  of  Mont- 
real (1885)  12  Can.  S.  C.  661. 

//.  Antecedent  personal  debt  of  tmstee 
or  fiduciary  as  a  valuable  cotwidera- 
tion  from  creditor  for  transfer  or 
pledge  of  funds  or  property  held  in 
trust. 

a.  In  general. 

It  is  a  clearly  established  principle 
in  equity  jurisprudence  that  whenever 
a  trustee  has  been  guilty  of  a  breach 
of  trust,  and  has  transferred,  by  sale 
or  otherwise,  the  trust  property  or 
funds  to  any  third  person,  the  cestui 
que  trust  has  full  right  to  follow  such 
property  or  funds  into  the  hands  of 
such  person  unless  he  stands  in  the 
predicament  of  a  bona  fide  purchaser 
for  a  valuable  consideration  without 
notice,  Oliver  v.  Piatt  (1845)  3  How. 
(U.  S.)  333,  11  L.  ed.  622. 

The  general  rule  is  that  the  bene- 
ficiary who  can  trace  his  money  or 
property  misappropriated  by  the  trus- 
tee may  recover  it  from  any  transferee 
who  did  not  receive  it  for  value  with- 
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out  notice  of  its  character.  Van  Alen 
V.  American  Nat.  Bank  (1873)  52  N. 
Y.  1. 

The  general  rule  that  whoso  obtains 
possession  of  trust  funds  or  property, 
even  without  notice  of  their  character 
as  such,  without  parting  with  a  valu-* 
able  consideration  for  them,  takes  and 
iiolds  them  subject  to  the  trust,  and 
becomes  bound  to  repay,  return,  or 
account  for  them  to  the  beneficial 
owner,  makes  pertinent  the  question 
whether  or  not  an  antecedent  debt 
constitutes  a  valuable  consideration 
in  such  cases. 

In  Pomeroy's  Equity  Jurisprudence, 
8d  ed.  San  Francisco,  1905,  §§  748,  749, 
it  is  said  that  able  courts  have  denied 
that  an  antecedent  debt  ever  can  be  a 
valuable  consideration,  and  that  the 
differing  ways  of  using  such  a  debt — 
securing,  postponing  its  payment,  dis- 
charging it — have  clouded  and  en- 
tangled the.  subject  so  that  a  great 
conflict  of  judicial  opinion  has  ensued. 
In  that  association  it  also  was  said 
that  in  many,  perhaps  a  majority  of 
states,  it  has  been  settled  that  by  the 
law  merchant  a  creditor  taking  negoti- 
able commercial  paper  to  secure  an 
antecedent  debt  may  be  a  bona  fide 
holder  of  it,  but  that  this  is  neither 
precedent  nor  authority  when  a  defini- 
tion of  valuable  consideration  within 
the  equitable  doctrine  of  good-faith 
purchases  is  essayed,  and  that,  upon 
principle,  a  conveyance  of  property, 
real  or  personal,  to  secure  a  pre-exist- 
ing debt,  does  not  make  the  grantee  a 
bona  fide  purchaser,  since  he  parts 
with  nothing,  gives  up  no  right,  and 
puts  himself  in  no  worse  plight  than 
before.  Hence  in  many  states  such  a 
conveyance  is  without  a  valuable  con- 
sideration within  the  meaning  of  a 
bona  fide  purchase,  although  it  is  oth- 
erwise in  some  states.  It  was  there 
further  said  that  while  the  courts  have 
given  conflicting  answers  to  the  ques- 
tion whether  a  complete  discharge  or 
definite  extension  of  payment  of  an 
antecedent  debt,  without  the  surren- 
der or  cancelation  of  any  written  se- 
curity, constitutes  a  valuable  consid- 
eration, the  greater  number  are 
aligned  in  the  affirmative. 

The   author  of  that  treatise,   and 


later  its  editors,  asserting  that  the 
rules  of  law  on  the  subject  ought 
rather  to  accord  with  experience  and 
policy  than  with  strict  logic,  followed 
the  foregoing  observations  with  a  criti- 
cism of  decisions  holding  that  the  sat- 
isfaction of  a  debt  previously  owing 
is  a  good  and  valuable  consideration 
for  a  transfer  of  property,  as  opening 
widely  a  door  easily  to  admit  fraud, 
where  there  is  no  evidence  of  the  fact 
by  any  act  of  the  creditor,  or  apart 
from  naked  oral  testimony  after  the 
event. 

In  several  cases  it  has  been  explicit- 
ly held  that  an  antecedent  debt  is  not 
a  valuable  consideration  for  a  debtor's 
transfer  or  pledge  of  trust  property, 
to  a  creditor  who  parts  with  nothing 
and  in  no  way  changes  his  position,  so 
as  to  make  him,  as  against  prior  equi- 
ties, a  bona  fide  purchaser.  Boling  v. 
Howell  (1883)  93  Ind.  329;  Petry  v. 
Ambrosher  (1885)  100  Ind.  510;  Shirk 
V.  Thomas  (1889)  121  Ind.  147,  16  Am. 
St.  Rep.  381,  22  N.  E.  976;  Tarkington 
V.  Purvis  (1890)  128  Ind.  182,  9  L.R.A. 
607,  25  N.  E.  879;  Swift  v.  Williams 
(1887)  68  Md.  236,  11  Atl.  835;' Gar- 
rard V.  Pittsburgh  &  C.  R.  Co.  (1857) 
29  Pa.  164;  Jackson  v.  Thomson  (1908) 
222  Pa.  232,  70  Atl.  1095. 

While  it  is  true,  according  to  the 
Indiana  supreme  court,  that  a  pre- 
cedent debt  4s  a  sufficient  considera- 
tion to  support  a  contract,  it  is  also 
true  that  taking  a  conveyance  of  trust 
property  from  a  trustee  in  considera- 
tion of  an  antecedent  debt  does  not 
make  one  who  parts  with  nothing,  and 
who  in  no  way  changes  his  attitude, 
an  innocent  purchaser  of  the  property 
in  good  faith,  against  a  cestui  que 
trust  with  a  clear  and  undoubted  ear- 
lier equitable  right  to  the  subject  of 
the  conveyance.  Orb  v.  Coapstick 
(1894)  136  Ind.  313,  36  N.  E.  278. 

The  principal  of  an  agent  employed 
to  collect  a  draft  is  entitled  to  recover 
the  proceeds  thereof  from  a  subagent 
who  collected  it,  and,  in  ignorance  of 
such  principal's  rights,  applied  those 
proceeds  to  the  payment  of  an  ante- 
cedent debt  owing  by  the  agent  to  him- 
self, without  making  any  new  advance 
or  giving  any  new  credit  to  his  debtor. 
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Wilson  V.  Smith  (1845)  S  How.  (U. 
S.)  763,  11  L.  ed.  820. 

One  who  takes  from  a  trustee  a  con- 
veyance of  property  held  in  trust  as 
security  merely  for  a  pre-existing  per- 
sonal debt  of  the  trustee,  and  not  in 
payment  or  satisfaction  of  such  debt, 
without  surrendering  or  relinquishing 
aught  on  the  faith  of  the  conveyance, 
is  liable  over  to  the  beneficial  owner. 
Hassey  v.  Wilkie  (1880)   55  Cal,  525. 

A  creditor  of  a  corporation  in  liqui- 
dation, with  its  assets  intrusted  to  a 
trustee  for  distribution,  who  receives 
payment  of  his  debt  from  such  trustee 
out  of  funds  which  he  controls  as  trus- 
tee for  another  beneficiary,  and,  in  vio- 
lation of  his  duty,  misapplies  to  make 
up  defalcations  from  the  first  estate, 
is  not  a  bona  fide  purchaser  for  value 
and  is  bound  to  make  good  and  pay 
back  the  amount  he  received  to  the 
beneficiaries  in  the  second  trust  es- 
tate. Swift  V.  Williams  (1887)  68  Md. 
236,  11  Atl.  835. 

An  assignment  of  shares  of  corpo- 
rate stock  by  a  trustee  as  collateral 
security  for  his  own  note  previously 
given  to  a  bank  for  a  pre-existing  debt, 
without  any  other  consideration  pass- 
ing, is  of  no  binding  force  against  the 
beneficial  owner  of  such  shares.  Dar- 
ling V.  Potta  (1893)  118  Mo.  506,  24 
S.  W.  461. 

A  mortgage  on  land  which  is  held  in 
trust  by  the  mortgagor,  given  by  him 
to  secure  his  own  antecedent  debt,  id 
not  good  against  the  cestuis  que  trustr- 
ent,  since  the  mortgagee  is  not  a  pur- 
chaser for  a  valuable  consideration. 
Zurbrugg  v.  Reed  (1896)  —  N,  J.  Eq. 
— ,  35  Atl.  298. 

The  directors  of  a  corporation  are 
its  agents  and  stand  in  a  fiduciary  re- 
lation to  it,  and  are  trustees  or  quasi 
trustees  of  its  money,  property,  and 
assets,  and  if  they  have  used  the  pro- 
ceeds of  corporate  bonds,  issued  for 
definite  and  expressed  purposes,  to  dis- 
charge their  own  private  and  personal 
debts  to  strangers  holding  their  shares 
as  collateral,  the  corporation  may  fol- 
low the  misapplied  funds  into  and 
claim  the  stock  taken  up  by  the  pay- 
ment of  the  debts.  Columbus,  H.  V.  & 
T.  R.  Co.  v.  Burke  (1887)  10  Ohio  Dec. 
Reprint,  136,  19  Ohio  L.  J.  27. 


The  principal  of  an  agent  having 
general  authority  to  draw  orders  for 
the  payment  of  money  to  use  in  the 
business  and  for  the  benefit  of  the 
principal  may  maintain  a  suit  in  equi- 
ty perpetually  to  enjoin  the  collection 
*and  payment  of  such  orders  against 
the  agent's  personal  creditors  to  whom 
he  delivered  them  in  payment  of  his 
antecedent  and  individual  debts,  and 
against  the  bank  in  which  the  credit- 
ors deposited  such  orders  for  collec- 
tion and  which  credited  the  proceeds 
to  the  depositors.  National  Exp.  Co. 
V.  Hough  (1895)  3  Ohio  Dec.  169. 

One  who  takes  from  a  trustee  title 
to  trust  property,  upon  a  consideration 
of  a  pre-existing  debt  due  him  from 
the  trustee,  is  not  an  innocent  pur- 
chaser in  good  faith  for  value  as 
against  the  cestui  que  trust,  notwith- 
standing he  had  no  knowledge  or  no- 
tice of  the  trust.  Golson  v.  Fielder 
(1893)  2  Tex.  Civ.  App.  400,  21  S.  W 
173. 

One  who  buys  or  takes  in  pledge  any 
part  of  trust  property  from  a  trustee 
in  satisfaction  of  or  as  security  for  a 
private  debt,  without  presently  ad- 
vancing money,  makes  himself  a  party 
to  the  breach  of  trust  because  the  sale 
or  pledge  for  &uch  consideration  is 
inconsistent  with  the  trustee's  duty. 
Keane  v.  Robarts  (1819)  4  Madd.  Ch. 
332,  56  Eng.  Reprint,  728,  20  Revised 
Rep.  306. 

A  bank  cannot  successfully  set  up 
against  the  true  owner  title  to  prop- 
erty intrusted  by  him  to  the  bank^s 
debtor,  and  by  the  latter  turned  over 
to  the  bank  as  security  for  a  personal 
debt.  City  Bank  v.  Barrow  (1880)  L. 
R.  5  App.  Cas.  (Eng.)  664,  43  L.  T.  N. 
S.  393. 

An  owner  of  a  sum  of  money  in  the 
keeping  of  her  agent,  who  invested  it 
in  shares  of  corporate  stock  for  her 
benefit,  which  were  issued  and  entered 
on  the  books  of  the  company  in  the 
agent's  name,  followed  by  the  words 
"in  trust,"  is  entitled  to  recover  them 
from  a  bank  to  which  the  agent  trans- 
ferred them  as  security  for  his  own 
private  indebtedness  to  it.  Sweeny  y. 
Bank  of  Montreal  (1885)  12  Can.  S.  C. 
661. 

Mr.    Justice    Strong    dissented   in 
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Sweeny  v.  Bank  of  Montreal  (Can.) 
supra,  virtually  admitting  that  Eng- 
lish law  sustained  the  conclusions  of 
the  majority  of  the  court,  but  contend- 
ing that  in  the  province  of  Quebec 
where  the  transaction  took  place  the 
ancient  French  law  controlled,  and 
was  to  the  contrary. 

ft.  Transfers  of  bank,  deposits  from  trust 
to  private  qecount  where  there  is  an 
antecedent  €leht. 

The  mere  deposit  by  a  trustee  of  a 
check  belonging  to  the  trust,  in  bank, 
to  his  credit  as  trustee  in  another  trust 
to  which  he  is  indebted  in  an  amount 
beyond  the  sum  for  which  the  check 
is  drawn,  not  for  the  purpose  of  pay- 
ing his  indebtedness  to  the  second 
trust,  but  simply  as  a  convenient  way 
of  cashing  the  check  when  the  pro- 
ceeds of  it  are  afterwards  withdrawn 
by  him  from  the  deposit,  does  not  en- 
title the  beneficiaries  in  the  first  trust 
to  recover  the  amount  of  the  check 
from  the  second  trust  estate,  upon  any 
theory  that  it  was  used  to  pay  an  ante- 
cedent debt  of  the  trustee  to  the  sec- 
ond trust.  Newell  v.  Hadley  (1910) 
206  Mass.  335,  29  L.R.A.  (N.S.)  908,  92 
N.  E.  507. 

To  render  a  banker  liable  to  a  cestui 
que  trust  for  money  transferred  by  a 
trustee  from  funds  held  in  trust  in  a 
deposit  account  to  the  trustee's  own 
personal  private  account,  it  must  be 
shown  that  the  trustee  intended  by  the 
transaction  to  misapply  the  money  and 
commit  a  breach  of  the'trust,  and  that 
the  banker  was  aware  of  his  wrongful 
purpose.  Gray  v.  Johnston  (1868)  L. 
R.  3  H.  L.  (Eng.)  1,  16  Week.  Rep.  842. 

A  liability  of  bankers  to  a  cestui  que 
trust  does  not  ensue,  in  a  case  where 
the  trustee  had  two  accounts  with 
them,  one  private  and  personal  and  the 
other  as  executor,  through  the  mere 
drawing  of  a  check  on  the  latter  in 
favor  of  the  former  account  with  the 
effect  of  reducing  an  overdraft  indebt- 
edness thereon  to  the  bankers,  where 
they  neither  bargained  for  nor  intend- 
ed to  gain  any  benefit  from  the  trans- 
action.    Ibid. 

Bankers  who  long  had  an  account 
with  the  senior  member  of  a  firm  of 
silk  mercers,  kept  in  his  single  name 


for  his  firm,  secured  by  policies  insur- 
ing his  life,  and  who,  after  his  death, 
and  when  his  accounts  were  unsettled, 
at  the  instance  of  his  widow  (she  hav- 
ing taken  his  place  in  the  firm  and  con- 
tinued its  business  with  the  surviving 
partner),  the  executrix  and  legatee  in 
his  will  of  a  life  estate  in  all  his  prop- 
erty with  remainder  over  to  his  chil- 
dren, collected  the  insurance  money 
and  applied  as  much  of  it  as  necessary 
to  discharge  the  debit  balance  on  the 
old  account,  and  transferred  the  rest 
to  the  credit  of  the  successor  firm, 
were  held  not  liable  to  the  children  for 
such  appropriation  and  disposition  of 
the  insurance  proceeds.    Ibid. 

A  personal  benefit  to  a  banker,  de- 
signed or  contracted  for,  through  the 
transfer  of  trust  funds  deposited  with 
him  by  the  trustee,  and  known  to  him 
to  be  such,  from  the  trust  account  to  a 
personal  private  accoutit,  would  be 
strong  evidence  of  the  banker's  privity 
to  a  breach  of  the  trust.    Ibid. 

A  banker  who  receives  from  a  cor- 
respondent bank  a  remittance  of  mon- 
ey to  be  credited  to  one  of  his  deposit- 
ors as  trustee,  and  who,  not  having 
any  trust  account  with  such  depositor, 
credits  the  remittance  to  his  private 
and  personal  account,  tHen  overdrawn, 
but  secured  by  collaterals  of  ample 
value,  and  advises  the  depositor  of  his 
action,  with  the  effect  of  reducing  pro- 
tantb,  temporarily,  the  overdraft  debt, 
without  expectation  or  intention  of 
benefiting  by  such  reduction,  and  hav- 
ing no  reason  to  doubt  the  depositor's 
solvency,  is  not,  where  matters  go  on 
as  before  and  the  overdraft  grows  to 
its  old  amount  and  beyond  it,  liable  to 
make  good  to  the  cestui  que  trust  the 
amount  of  the  trust  remittance.  Cole- 
man V.  Bucks  &  O.  Union  Bank  [1897 1 
2  Ch.  (Eng.)  242,  66  L.  J.  Ch.  N.  S. 
564,  76  L.  T.  N.  S.  684,  45  Week.  Rep. 
616. 

In  this  case,  Mr.  Justice  Byrne  re- 
fused to  accept  the  doctrine  that  when 
a  bank  account,  on  its  face,  is  a  trust 
account,  and  the  depositor  draws  a 
check  upon  it,  which  he  pays  into  his 
private  account,  the  banker  is  bound 
to  inquire  if  the  drawer  is  in  fact  en- 
titled to  the  money  he  thus  transfers 
from  the  trust  account  to  his  own, 
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where  the  banker  has  no  reason  to 
suspect  any  misapplication  of  trust 
funds,  and  is  not  to  derive  any  benefit 
from  the  transfer.  The  learned  jus- 
tice expressed  the  opinion  that  this 
was  not  the  meaning  of  Mr.  Justice 
Fry's  remarks  on  that  point  in^  Fox- 
ton  V.  Manchester  &  L.  Dist.  Bkg.  Co. 
(1881)  44  L.  T.  N.  S.  (Eng.)  406. 

Money  belonging  to  a  customer  of  a 
deceased  stock  broker,  deposited  by 
him  in  a  bank  to  the  credit  of  a  cur- 
rent account,  and  by  the  bank  trans- 
ferred, the  day  after  the  depositor's 
death,  to  his  loan  account  to  cover  his 
personal  indebtedness  thereon  to  the 
bank,  may  be  recovered  from  the  bank 
by  such  customer.  M'Mahon  v.  Feth- 
erstonhaugh  [1895]  1  Ir.  R.  83. 

c.  Where  trustee  or  fiduciary  has  tahen 
trtist  money  to  pay  his  own  debt, 

A  creditor  has  a  perfect  right  to  ac- 
cept money  in  payment  of  a  pre-exist- 
ing debt  from  a  debtor  who  perchance 
may  be  a  trustee  or  fiduciary,  having 
the  money  in  trust  and  engaged  in  mis- 
applying it  by  paying  his  own  debt. 
The  creditor  in  such  a  case  incurs  no 
liability  to  the  beneficial  owner  by 
taking  the  money  from  his  debtor,  if 
he  neither  partPicipates  in  nor  is  privy 
to  the  breach  of  trust,  and  does  not 
know  or  suspect  wrongdoing.  In  oth- 
er words,  the  creditor  ie  not  liable  if 
his  status  in  the  transaction  is  the 
same  as  that  of  an  innocent  bona  fide 
purchaser  of  trust  property  for  a  valu- 
able consideration. 

The  rule  requiring  all  doubts  to  be 
resolved  in  favor  of  a  beneficiary,  and 
all  efforts  to  be  made  to  protect  a  trust 
estate  from  the  consequences  of  a  trus- 
tee's misconduct,  which  applies  in  con- 
troversies between  cestuis  que  trust- 
ent  and  trustees  and  their  privies,  does 
not  apply  where  equities  have  arisen 
in  favor  of  creditors  and  purchasers 
for  value,  in  good  faith,  of  a  trustee, 
without  knowledge  of  the  trust  or  any 
breach  of  it.  Bright  v.  King  (1898) 
20  Ky.  L.  Rep.  186,  45  S.  W.  508. 

It  is  well  settled  that  an  innocent 
third  person  who  received  money  in 
the  due  and  usual  course  of  business, 
without  notice  of  any  trust  or  a  breach 
of  it,  from  an  agent,  in  violation  of  his 


duty,  cannot  be  compelled  to  repay  it 
to  the  agent's  principal,  to  whom  it 
belonged.  Hanford  v.  Duchastel 
(1915)  87  N.  J.  L.  205,  93  Atl.  586. 

Whatever  may  be  the  proper  rule  in 
respect  of  the  transfer  of  personal 
property  other  than  money  to  pay  an 
antecedent  debt,  the  receipt  of  money 
for  such  purpose  is  an  ordinary  and 
usual  custom,  and  a  lack  of  bona  fides 
cannot  be  ascribed  to  a  ereditor  who 
merely  surrenders  the  evidence  of  an 
existing  overdue  debt,  and  discharges 
it  in  consideration  of  the  payment  of 
money.  Burnett  v.  Gustafson  (1880) 
54  Iowa,  86,  37  Am.  Rep.  190,  6  N.  W. 
132. 

A  bank  which  receives  from  its 
debtor  payment  in  money  for  an  over- 
due promissory  note  made  by  him,  and 
surrenders  such  note  canceled,  is  not 
liable  over  to  a  mortgagee  of  cattle,  of 
whose  mortgage  it  had  no  notice,  ei- 
ther  actual  or  implied,  sold  by  the 
mortgagor  to  obtain  such  money,  not- 
withstanding the  bank,  when  it  was 
paid,  supposed  the  money  to  be  the 
proceeds  of  the  cattle.    Ibid. 

The  rule  that  the  owner  of  a  trust 
fund  wrongfully  disposed  of  by  the 
trustee  may  follow  and  retake  it  wher- 
ever it  is  found  has  no  application  in 
the  case  of  a  bank  which  has  inno- 
cently and  in  good  faith  received,  in 
the  regular  course  of  banking,  trust 
money,  without  notice  of  the  trust,  in 
part  payment  of  a  valid  debt.  Smith 
V.  Wallace  Nat.  Bank  (1915)  27  Idaho, 
441,  150  Pac.  21. 

The  mere  receipt  from  a  trustee  by 
his  creditor  in  payment  of  his  private 
debt  of  money  held  in  trust,  when  the 
creditor  has  no  knowledge  whatever 
of  the  trust  and  is  not  put  upon  in- 
quiry respecting  it,  does  not  implicate 
him  in  his  debtor's  breach  of  trust,  or 
impose  upon  him  a  liability  to  the 
beneficiary.  Bailey  v.  Colton  (1886) 
25  S,  C.  436. 

In  the  old  case  of  Scott  v.  Surman 
(1742)  Willes,  Rep.  400,  125  Eng.  Re- 
print, 1235,  it  was  held  that  money, 
w^ithheld  by  the  purchasers  of  goods 
consigned  to  a  factor  to  sell,  from  the 
purchase  price,  to  pay  the  factor's  own 
debt,  could  not  be  recovered  by  the 
principal  when  the  factor  had  failed 
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to  pay  for  the  consignment.  The 
court  could  perceive  no  difference  be- 
tween the  transaction  as  it  occurred, 
and  the  payment  of  the  full  purchase 
price  in  currency,  with  the  payjnent 
back  of  the  debt  in  coin,  which,  having 
no  earmarks,  could  not  be  identified 
as  belonging  to  the  consignor.  Sir 
George  Jessel,  M.  R.,  in  the  case  of 
Knatchbull  v.  Hallett  (1879)  L.  R.  13 
Ch.  Div.  (Eng.)  696,  49  L.  J.  Ch.  N.  S. 
415,  42  L.  T.  N.  S.  421,  28  Week.  Rep. 
732,  pointed  out  that  in  respect  of  re- 
claiming money  held  in  trust  and  di- 
verted by  the  custodian,  there  was  to 
be  made  no  distinction  between  the 
case  of  factor  and  consignor,  and  that 
of  trustee  and  cestui  que  trust. 

It  was  held  in  Craft  v.  South  Bos- 
ton R.  Co.  (1889)  150  Mass.  207,  5 
L.R.A.  641,  22  N.  E.  920,  that  the  de- 
fendant,  whpse  treasurer  was  also  a 
broker  for  the  plaintiff,  was  not  liable 
on  a  promissory  note  he  had  given 
without  authority  in  defendants'  name, 
and  without  the  knowledge  of  any  oth- 
er officer,  to  his  own  customer,  for 
money  received  by  him  from  the  sale 
of  the  customer's  bonds,  and  supposed 
by  the  latter  to  be  loaned  to  defendant, 
but  really  used  by  him  to  cover  up  his 
defalcations  as  treasurer. 

That  case  was  an  action  at  law, 
counting  first  upon  the  note,  and  sec- 
ond for  money  had  and  received,  and 
there  was  no  discussion  in  it  of  the 
equities. 

Afterwards  the  case  arose  of  Foote 
V.  Cotting  (1907)  195  Mass.  55,  15 
L.R.A.(N.S.)  693,  80  N.  E.  600,  in 
which  it  was  decided  that  where  a 
trustee  of  two  trust  estates  took  mon- 
ey from  one  of  them,  and  deposited  it 
in  bank  to  the  credit  of  the  other  to 
enable  him  the  more  readily  and  con- 
veniently to  apply  it  to  his  own  use, 
which  subsequently  he  did,  the  trust 
depleted  had  no  remedy  at  law  against 
the  other  trust.  But  it  was  suggested 
in  that  case  that,  in  so  far  as  the  paon- 
ey  of  the  first  trust  had  been  used  by 
the  delinquent  trustee  to  pay  taxes  on 
property  belonging  to  the  other  trust, 
it  might  have  a  remedy  against  the 
latter  in  equity  to  recover  that  money 
on  the  principle  of  subrogation. 

Then  came  the  case  of  Newell  v. 


Hadley  (1910)  206  Mass.  335, 29  L.R.A. 

(N.S.)  908,  92  N.  E.  507,  involving  the 
same  two  trusts  and  arising  out  of  the 
acts  of  the  same  trustee.  In  that  case, 
the  plaintiff  tru^t  (Knowlton,  Ch.  J., 
dissenting)  was  held  entitled  to  re- 
cover on  the  ground  that  the  use  by  a 
trustee  of  trust  money  to  pay  either 
his  own  debt  to  another,  or  that  oth- 
er's debts  to  his  creditors,  made  such 
other  liable  to  the  beneficiary  of  the 
trust  for  the  amount  lost  by  such  pay- 
ment. 

Later  the  case  of  Bremer  v.  Wil- 
liams (1911)  210  Mass.  256,  96  N.  E. 
687,  came  up  on  a  bill  in  equity  where 
the  facts  were  said  by  the  court  to  be 
indistinguishable  in  their  essence  from 
those  in  Newell  v.  Hadley  (Mass.)  su- 
pra, and  that  case  was  followed.  The 
court  said  that  case  established  as  the 
law  of  the  commonwealth  of  Massa- 
chusetts that,  "where  a  trustee  of  sev- 
eral estates  steals  money  from  one 
with  which  to  pay  the  debts  of  an- 
other, the  latter,  having  been  unjustly 
enriched  at  the  expense  of  the  former, 
may  be  required  in  equity  to  make 
restitution." 

d.  Right  of  hatik  to  retain  from  the  true 
otuner  commercial  paper  sent  for  col" 
lectionf  and  its  proceeds f  for  ante^ 
cedent  debt  of  sender. 

Although,  as  a  rule,  the  owner  of 
commercial  paper  intrusted  to  a  bank 
for  collection  and  account  may  recover 
the  proceeds  thereof  from  a  corre- 
spondent bank  which  had  collected 
them  without  notice  that  the  sending 
bank  was  not  the  owner,  but  only  an 
agent  to  collect,  when  and  where  no 
new  advance  was  made,  or  new  credit 
extended,  nevertheless,  if  for  several 
years  and  in  many  transactions  two 
banks  in  widely  separated  localities 
have,  each  for  the  other,  habitually 
acted  as  collecting  agent  of  checks, 
bills  of  exchange,  promissory  notes, 
and  other  commercial  paper  payable 
in  its  own  neighborhood,  each  without 
knowledge  of  the  true  ownership  of 
the  various  items  received  for  collec- 
tion and  remittance,  and  treated  them 
as  the  property  of  the  sending  bank, 
and  each  has  kept  a  general  account 
in  which  the  other  was  debited  with 
the  items  sent  and  expenses  incurred 


1056 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


in  the  transactions,  and  credited  with 
those  received  and  the  collections 
made,  and  from  time  to  time  made  set- 
tlements with  the  correspondent  ac- 
cording to  the  balances  shown  in  such 
accounts,  the  bank  to  which  one  is  in- 
debted has  a  lien  for  the  indebtedness 
upon  the  proceeds  of  the  collections 
it  made,  regardless  of  who  in  fact  may 
have  really  owned  the  paper  it  col- 
lected. Bank  of  the  Metropolis  v.  New 
England  Bank  (1843)  1  How.  (U.  S.) 
234,  11  L.  ed.  115,  on  second  appeal  in 
(1848)  6  How.  213,  12  L.  ed.  409. 

A  bank  which  receives  for  collec- 
tion from  a  correspondent  a  check  in- 
dorsed in  blank,  and  in  good  faith, 
upon  the  security  thereof,  allows  an 
existing  debt  of  its  correspondent  to 
stand  unpaid,  is  entitled  to  retain  the 
proceeds  of  such  check  against  the 
true  owner  of  it,  notwithstanding 
these  were  not  actually  collected  be- 
fore the  failure  of  the  correspondent 
debtor.  Winfield  Nat.  Bank  v.  McWil- 
liams  (1900)  9  Okla.  501,  60  Pac.  231. 

On  the  authority  of  Bank  of  the 
Metropolis  v.  New  England  Bank 
(U.  S.)  supra,  the  doctrine  just  stated 
has  been  approved  in  sundry  cases 
wherein  the  element  of  a  pre-existing 
personal  debt  of  a  trustee  was  either 
absent,  or,  if  present,  was  associated 
with  other  and  more  important  ele- 
ments.   See : 

United  States.  —  Joyce  v.  Auten 
(1900)  179  U.  S.  597,  45  L.  ed.  335,  21 
Sup.  Ct.  Rep.  227;  Kelly  v.  Phelan 
(1879)  5  Dill.  233,  Fed.  Cas.  No.  7673; 
Vickery  v.  State  Sav.  Asso.  (1884)  21 
Fed.  773;  United  States  Nat.  Bank  v. 
Amalgamated  Sugar  Co.  (1910)  179 
Fed.  718,  affirmed  in  (1911)  109  C.  C. 
A.  494,  187  Fed.  746. 

Arkansas.  —  Winship  v.  Merchants 
Bank  (1883)  42  Ark.  24. 

California.  —  Brewster  v.  Sime 
(1871)  42  Cal.  147,  14  Mor.  Min.  Rep. 
573. 

Colorado. — Wyman  v.  Colorado  Nat. 
Bank  (1879)  5  Colo.  34,  40  Am.  Rep. 
137;  Coors  v.  German  Nat.  Bank 
(1890)  14  Colo.  206,  7  L.R.A.  847,  23 
Pac.  328. 

Illinois.— Russell  v.  Hadduck  (1846) 
8  111.  237,  44  Am.  Dec.  697 ;  American 
Exch.  Nat.  Bank  v.  Theummler  (1902) 


195  111.  96,  58  L.R.A.  51,  88  Am.  St. 
Rep.  178,  62  N.  E.  934. 

Indiana,  —  Rathbone  v.  Sanders 
(1857)  9  Ind.  220. 

Maryland. — ^Baltimore  &  0.  R.  Co.  v. 
Wheeler  (1862)  18  Md.  380. 

Massachusetts.  —  Wood  v.  Boylston 
Nat.  Bank  (1880)  129  Mass.  360,  37 
Am.  Rep.  367 ;  Freemans'  Nat.  Bank  v. 
National  Tube  Works  Co.  (1890)  151 
Mass.  418,  8  L.R.A.  42,  21  Am.  St.  Rep. 
464,  24  N.  E.  779. 

Michigan. — Garrison  v.  Union  Trust 
Co.  (1905)  139  Mich.  402,  70  L.R.A. 
615,  111  Am.  St.  Rep.  407,  102  N.  W. 
978,  5  Ann.  Cas.  813. 

Mississippi.  —  Continental  Nat. 
Bank  v.  First  Nat.  Bank  (1904)  84 
Miss.  110,  36  So.  190,  2  Ann.  Cas.  46. 

Missouri.— Odell  v.  Gray  (1851)  15 
Mo.  343,  55  Am.  Dec.  149. 

Nevada.  —  McStav  Supply  Co.  v. 
Stoddard  (1912)  35  Nev.  297,  132  Pac. 
545. 

Ohio.  —  Gordon  v.  Kearney  (1848) 
17  Ohio,  576. 

Texas. — Studebaker  Bros.  Mfg.  Co. 
V.  First  Nat.  Bank  (1897)  —  Tex.  Civ. 
App.  — ,  42  S.  W.  574. 

West  Virginia. — Carroll  v.  Exchange 
Bank  (1887)  30  W.  Va.  522,  8  Am.  St. 
Rep.  103,  4  S.  E.  440. 

The  New  York  courts,  however,  do 
not  approve  of  this  doctrine.  It  was 
held  long  ago  in  McBride  v.  Farmers* 
Bank  (1863)  26  N.  Y.  454,  that  a  col- 
lecting bank,  if  not  a  bona  fide  pur- 
chaser for  value  of  commercial  paper 
received  by  it,  and  collected,  got  no 
better  title  to  it  than  the  bank  which 
sent  it  had. 

In  that  case,  the  court  conceded  that 
the  United  States  Supreme  Court  en- 
tertained a  contrary  opinion,  and  cited 
Bank  of  the  Metropolis  v.  New  Eng- 
land Bank  (U.  S.)  supra,  in  which  the 
facts  were  the  same  in  substance, 
"But,"  said  the  New  York  court,  'the 
rule  laid  down  by  the  Federal  court 
in  that  case  has  never  been  adopted 
in  this  state;  and  it  is  inconsistent 
with  decisions  of  our  courts  which 
have  been  regarded  as  correct  exposi- 
tions of  the  law  for  more  than  forty 
years."  These  decisions,  it  continued, 
have  been  uniform  from  the  time  it 
was  determined  in  Coddington  v.  Bay 


ANNO.— TRUST  FUNDS— ANTECEDENT  DEBT. 


1057 


(1822)  20  Johns.  (N.  Y.)  687,  that, 
before  the  holder  of  a  note  can  ac- 
quire a  better  title  to  it  than  the  per- 
son from  whom  he  received  it  had,  he 
must  pay  a  present  valuable  considera- 
tion for  it»  and  that  receiving  it  in 
payment  of  or  as  security  for  an  ante- 
cedent debt  is  not  such  a  considera- 
tion. 

The  case,  it  was  added,  is  not  ma- 
terially altered  by  a  long  course  of 
dealing  between  the  parties,  by  which 
the  holder  of  the  note  has  been  in  the 
habit  of  receiving  payment  of  the  bal- 
ances due  him  in  notes,  or  because  he 
had  omitted  to  collect  a  balance  due 
him  by  reason  of  an  expectation  or 
promise  of  payment  of  it  in  notes,  or 
in  consequence  of  his  omission  to  col- 
lect it  after  taking  such  a  note  in  pay- 
ment of  it.  He  has  not  in  either  case 
parted  with  or  paid  any  present  valu- 
able consideration.  If  he  fails  to  hold 
or  collect  the  one  note,  he  is  in  no 
worse  condition  legally  than  before. 
He  has  only  been  disappointed  by  not 
obtaining  payment  of  an  antecedent 
debt,  and  that  consideration  is  insuf- 
ficient to  prevent  the  true  owner  of  the 
note  from  claiming  it  or  its  avails. 

It  is  the  law  of  New  York,  said 


Folger,  J.,  afterwards,  that  where 
persons  in  the  business  of  banking  and 
collecting  send  to  their  correspond- 
ents or  agents,  in  the  regular  course 
of  business  of  receiving  and  sending 
notes  between  them  for  collection,  for 
mutual  account,  business  paper  re- 
ceived from  customers  for  collection, 
the  agent  or  correspondent  acquires 
no  better  title  to  it  or  its  proceeds 
than  was  owned  by  the  one  who  trans- 
mitted it,  unless  there  is  a  bona  fide 
purchase  of  it  for  value,  or  advances 
made  upon  it  in  good  faith,  without 
notice  of  any  defect  in  the  titld.  Dick- 
erson  v.  Wason  (1872)  47  N.  Y.  439, 
7  Am.  Rep.  455. 

And  this  was  said  in  the  opinion  in 
this  case,  where  there  was  a  decision, 
concurred  in  by  all  the  judges,  that  the 
property  in  a  piece  of  commercial  pa- 
per sent  by  a  banker  to  his  correspond- 
ent for  collection  without  any  express 
agreement  respecting  it,  but  in  the 
ordinary  course  of  their  business,  did 
not  vest  in  the  correspondent,  even 
though  he  might  have  made  remit- 
tances on  the  general  account  in  an- 
ticipating future  collections. 

J.  B.  G. 


MECHANICS'  FOUNDRY  &  MACHINE  COMPANY 

V. 

JOHN  LYNCH  et  al.,  Composing  International  Molders'  Union,  No.  48, 

Appts. 

JfoMoel^uMlts  Suprem0  Judioial  Court '^November  80,  IMO^ 

(286  Mass.  604,  128  N.  E.  877.) 

Master  and  servant  -^  right  to  strike  to  compel  employment, 

1.  The  employees  in  a  factory  cannot  conspire  and  combine  to  quit  work 
and  enforce  a  strike  because  the  employer  refuses  to  continue  to  employ  a 
fellow  workman. 

ISee  note  an  this  question  beginning  on  page  1059.] 

Injunction  —  against  unlawful  strike. 


—  right  to  discharge  employee. 

2.  An  employer  cannot  be  deprived 
of  his  right  to  discharge  an  employee 
for  any  reason  satisfactory  to  himself. 

[See  18  R.  C.  L.  510.] 


8.  Injunction  lies  to  restrain  a  strike 
for  an  unlawful  purpose. 
[See  16  B.  0.  L.  444.] 


Appeal  by  defendants  from  a  decree  of  the  Superior  Court  for  Bristol 
County  (Fox,  J.)  in  plaintiff's  favor  in  a  suit  brought  to  restrain  an  un« 

12  A.L.R.— 67. 
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lawful  Mrike,  and  to  enjoin  a  ttireatened  injury  to 
Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  Edward  Higginson,  for  appel- 
lants : 

A  strike  for  better  conditions  of  la- 
bor is  lawful. 

Minasian  v.  Osborne,  210  Mass.  250, 
87  L.RA.(N.S.)  179,  96  N.  E.  1036, 
Ann.  Gas.  1912G,  1299. 

Mr.  Arthur  S.  Phillips,  for  appellee : 

A  combined  walkout  (or  strike)  to 
force  an  employer  to  submit  to  his  em- 
ployees whether  any  single  employee 
is  to  work  for  him  is  illegal. 

Reynolds  v.  Davis,  198  Mass.  299, 17 
L.R.A.(N.S.)  162,  84  N.  E.  467. 

Injunction  is  the  proper  remedy  to 
prevent  threatened  injury  of  this 
character. 

Haverhill  Strand  Theatre  y.  Gillen, 
229  Mass.  418,  L.R.A.1918C,  818,  118 
N.  E.  671;  Folsom  Engraving  Co.  v. 
Wright  Co.  235  Mass.  269,  126  N.  E. 
479. 

Where  the  members  of  an  incorpo- 
rated association  are  numerous,  a 
number  of  them  may  (in  equity)  be 
made  defendants  as  representing  the 
class 

Pickett  V.  Walsh,  192  Mass.  590,  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  763,  7  Ann.  Cas.  638; 
Rcfynolds*v.  Davis,  198  Mass.  300,  17 
L.R,A.(N.S.)  162,  84  N.  E.  467. 

CarroU,  J.,  delivered  the  opinion 
of  the  court: 

The  master  found  that  thirty  em- 
ployees of  the  plaintiff,  named  in 
'the  second  paragraph  of  his  report, 
refused  to  work,  and  struck.  On 
February  20  and  21  there  was  a 
discussion  between  the  plaintiff's 
manager  and  the  employees  con- 
cerning shop  conditions,  in  which 
discussion  Cornelius  Lynch,  an  em- 
ployee; took  an  important  part.  He 
^Iso  found  that  Lynch  and  the  man- 
ag^er  "became  personal."  The  shop 
conditions  were  satisfactorily  ad-* 
justed  and  all  the  employees  except 
Lynch  returned  to  woric  February 
23.  On  March  2,  when  Lynch  came 
to  the  foundry,  he  was  discharged 
"because  of  his  attitude  February 
20  and  21 ; "  and  thereupon  the  de- 
fendants struck  because  Lynch  was 
not  givfen  employment.  There  has 
been  no  "picketing  or  boycotting,  or 


other  acts  or  proceedings  other  than 
the  molders  employed  by  the  plain- 
tiff remained  away  from  their 
work."  The  bill  was  brought  to  re- 
strain the  defendants  from  contin- 
uing the  strike,  to  prevent  them 
from  interfering  with  the  plaintiff's 
business  and  its  employees,  and 
from  paying  money  to  the  appren- 
tices in  the  plaintiff's  employ,  or  to 
any  other  person,  as  an  inducement 
to  remain  out,  or  quit  the  plaintiff's 
employment.  A  decree  was  entered 
in  favor  of  the  plaintiff.  The  form 
of  the  decree  is  not  questioned  and 
we  do  not  consider  it.  The  only  is- 
sue before  us,  on  this  appeal,  is 
whether  a  strike  to  compel  the 
plaintiff  to  employ  a  discharged 
workman  is  a  lawful  strike. 

Every  person  has  a  legal  right  te 
dispose  of  his  own  labor  as  he 
wishes,  and  to  work  for  whom  he 
pleases.  He  may  refuse  to  work 
with  another  because  that  person  is 
distasteful  to  him,  or  for  any  other 
reason.  Plant  v.  Woods,  176  Mass. 
492,  498,  51  L.R.A.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Pickett  v. 
Walsh,  192  Mass.  572,  682,  6  L.R.A. 
(N.S.)  1067,  116.  Am.  St.  Rep.  272, 
78  N.  E.  753,  7  Ann.  Cas.  688.  The 
employer  also  has  a  right  freely  to 
contract,  the  right  to  select  his  em- 
ployees, and  to  decide  when  to  esa- 
gage  and  discharge  them.  L.  D. 
Willcutt  &  Sons  Co.  v.  DriscoU,  200 
Mass.  110,  118,  23  L.R.A.(N.S.) 
1236,  85  N,  E.  897;  Vegelahn  v. 
Guntner,  167  Mass.  92,  97, 3&  L.R.A. 
722,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077;  Haverhill  Strand  Theatre  v. 
Gillen,  229  Mass.  413,  L.R.A.1918C. 
818, 118  N.  E.  671,  Ann.  Cas.  1918D. 
660. 

In  Coppage  v.  E^ansas,  236  U.  S. 
1,  59  L.  ed.  441,  L.R.A.1915C,  960, 
85  Sup.  Ct.  Rep.  240,  and  Adair  v. 
United  States,  208  U.  S.  161,  52  L. 
ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764,  it  was  held  that 
neither  Congress  nor  the  states 
could  interfere  with  the  liberty  of 
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contract  and  penalize  an  employer 
for  threatening  an  employee  with 
the  loss  of  employment  because  of 
his  membership  in  a  labor  organiza* 
tion,  or  pufiish  an  employer  for  re- 
quiring his  employees  to  agree  not 
to  become  members  of  such  an  or- 
ganization as  a  condition  of  securing 
or  retaining  employment.  A  com- 
bination of  men  to  close  the  em- 
ployment to  all  but  members  of 
certain  organizations  is  unlawful 
and  can  be  restrained.  Comellier 
V.  Haverhill  Shoe  Mfrs/  Asso.  221 
Mass.  654,  L.B.A.1916C,  218,  109  N. 

E.  643.  If  for  any 
Sl^Mt^riviit  to  reason  the  employer 

emp?o/ee.  ^^^^  ^*  *o  discharge 

an  employee,  he  has 
that  right,  and  it  cannot  be  taken 
away  from  him. 

While  the  individual  employee 
may  refuse  for  any  cause  to  continue 
in  the  plaintiff's  service,  the  defend- 
ants could  not  conspire  and  combine 

-ri^nt  to  trike  ^  Quit  and  enforce 
to  coanpei  a  Strike  because  the 

o.9io7»e>t.        plaintiff  refused  emr 

ployment  to  a  f  dlow  worionan.  The 
plaintiff  had  the  right  in  law  to  do 
what  he  did,  and  the  combination  of 
emplosrees  to  bring  about  a  strike  for 
tihe  cause  alleged  is  unlawful  in  tbe 
end  it  sought,  even  if  no  illegal 
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means  were  used  to  carry  it  into 
effect.  Pickett  v.  Walsh,  supra; 
MarteU  v.  White,  186  Mass.  266,  64 
L.B.A.  260,  102  Am.  St.  Rep.  341^ 
69  N.  E.  1086.  In  De  Minico  v. 
Craig,  207  Mass.  693,  42  L.R.A. 
(N.S.)  i048,  94  N.  E.  317,  it  was 
decided  that  a  strike  to  get  rid  of 
a  foreman  because  some  of  the  em- 
ployees had  a  dislike  for  him  was 
not  a  strike  for  a  legal  purpose.  A 
strike  because  a  fellow  workman  is 
discharged  stands  on  the  same 
ground  and  is  governed  by  the  same 
principle,  and  while  a  body  of  men 
may  lawfully  strike  to  better  their 
conditions,  the  mere  refusal  to  con* 
tinue  the  employment  of  one  of  their 
number  is  not  such  a  condition  as  to 
justify  in  combining  to  enforce  a 
strike.  De  Minico  v.  Craig,  supra. 
When  Lynch  was  discharged  there 
was  no  dispute  about  wages  or  hours 
of    labor   the    dispute   concerninsr 

working   conditions  ,«,^n«tio«- 
had  been  settled  to  mKmin.t  oniaw.- 

the  satisfaction  of  '**  •*'*""•• 
all  the  parties,  and  the  only  reason 
for  the  strike  was  the  discharge  of 
Lynch  and  the  refusal  to  employ 
him.  As  the  strike  was  for  an  un- 
lawful purpose,  it  was  properly  re- 
strained. 
Decree  affirmed. 


ANNOTATION. 
Ditdiarge  of »  or  refusal  to  reintlate,  an  employee  as  jostificatkm  for  strike* 


Cases  are  not  included  which  pass 
open  the  validity  of  a  strike  to  secure 
esiplosonent  for  members  of  a  labor 
union,  apart  from  the  purpose  to.  se- 
cure the  reinstatement  of  a  discharged 
employee.  And,  of  course,  cases  are 
excluded  which  involve  strikes  to  com- 
pel the  discharge  of  an  employee. 

While  there  are  many  cases  passing 
upon  the  question  as  to  the  lawfulness 
of  a  strike  to  secure  or  compel  the  dis- 
charge of  an  employee,  no  case  other 
than  the  reported  case  (MECHANICS' 
Foundry  &  Mach.  Co.  v.  Lynch,  ante, 
1057)  passes  directly  upon  the  lawful- 
ness of  a  strike,  the  purpose  of  which 
is  to  compel  the  reinstatement  of  a 
discharged  employee,  except  the  recent 


decision  of  the  New  York  supreme 
court,  special  term,  in  Walter  A.  Wood 
Mowing  &  Reaping  Mach.  Co.  v.  Toohey 
(1921)  114  Misc.  185,  186  N.  Y» 
Supp.  95,  which  holds  that  a  labor  un- 
ion has  a  right  to  strike  to  secure  the 
re-employment  of  a  member  they  re- 
gard as  having  been  improperly  dis- 
charged. The  case  in  this  regard  fol- 
lows the  obiter  statement  in  National 
Protective  Asso.  v.  Cumming  (1902) 
170  N.  Y.  315,  58  L.R.A.  135,  88  Am. 
St  Bep.  648,  63  N.  E.  869.  In  this  hold- 
ing the  case  reaches  a  conclusion  con- 
trary to  the  holding  of  the  Lynch  Casb 
(reported  herewith).  So,  in  consid- 
ering the  general  question  as  to 
the  validity  of  strikes  in  Pierce  v. 
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Stablemen's  Union  (1909)  156  Cal. 
70,  103  Pac.  324,  the  court  said': 
**The  reason  for  the  strike  may  be 
based  upon  the  refusal  to  comply 
with  the  employees'  demand  for  the 
betterment  of  wages,  conditions,  hours 
of  labor,  in  the  discharge  of  one  em- 
ployee, or  the  engagement  of  another, 
— in  brief,  in  any  one  or  more  of  the 
multifarious  considerations  which,  in 
good  faith,  may  be  believed  to  turn 
toward  the  advancement  of  the  em- 
ployees/' 

But,  in  Com.  v.  Curren  (1869)  8 
Pittsb.  (Pa.)  143,  it  is  said  that  a  com* 
bination  of  laboring  men  amounts  to 
an  unlawful  conspiracy  if  one  object 
thereof  is  to  keep  the  colliery  of  the 
employer  idle  until  he  shall  be  com- 
pelled to  take  back  into  his  employ- 
ment one  of  the  defendants,  who  has 
been  discharged,  since  the  defendants, 
members  of  a  labor  union,  have  no 
right  to  dictate  whom  the  owners  of 
the  colliery  shall  employ,  nor  to  say 
that  they  will  not  allow  work  to  be 
done  by  such  persons  as  the  employer 
may  employ  for  the  purpose. 

And  in  Re  Higgins  (1886)  27  Fed. 
443,  considering  the  same  point,  the 
court  said  that  ''labor  organizations 
are  lawful  and  generally  laudable  as- 
sociations, but  they  have  no  legal 
status  or  authority,  and  stand  before 
men  and  the  law  on  no  better  footing 
than  other  social  organizations,  and 
it  is  preposterous  that  they  should  at- 
tempt to  issue  orders  thiat  free  men 
are  bound  to  obey;  and  no  man  can 
stand  in  a  court  of  justice  and  shelter 
himself  behind  any  such  organization 


from  consequence  of  his  own  unlawful 
acts.  It  is  a  part  of  this  case,  and 
has  been  established  by  evidence  tak- 
en under  the  direction  of  the  court 
that  among  all  the  employees  of  the 
receivers  in  operating  over  1,500  miiea 
of  railway,  there  was  no  complaint 
made  to  the  receivers,  or  to  the  court, 
by  any  employee,  of  bad  treatment  or 
insufficient  wages  or  other  grievances; 
and  yet  orders  were  issued  from  a 
secret  organization  to  all  their  em* 
ployees  to  quit  work,  to  strike,  to 
cripple  the  operations  of  a  great  tiior- 
oughfare  for  travel  and  commerce; 
and  many  employees,  confederating 
and  combining,  did  quit,  and  induced 
and  forced  others  to  quit,  and  did 
hinder  and  delay  the  operation  of  the 
railway,  and  did  damage  the  property 
in  the  possession  of  the  court  many 
thousand  dollars.  This  action  was  a 
gross  contempt  of  court,  wholly  unrea- 
sonable and  unjustifiable.  The  court 
has  learned  through  the  newspapers, 
and  from  certain  scandalous  and  anon- 
3rmouB  circulars,  that  these  wrongs 
were  committed  because  the  agents  of 
the  receivers  had  discharged  as  incom- 
petent, and  for  absence  without  leave, 
a  certain  employee,  and  refused  to  re- 
instate him  at  the  demand  of  a  secret 
labor  organization  which  claimed  that 
this  discharge  was  in  violation  of  an 
agreement  forced  upon  the  managers 
of  the  road  prior  to  the  receivership. 
However  this  may  be,  I  deem  it  proper 
to  say  that»  if  true,  the  reason  is  im- 
pertinent, and  such  demands  cannot 
be  tolerated."  And  see  to  same  effect, 
Reg.  V.  Bunn  (1872)  12  Ck)x,  G.  a 
(EngO  316.  A.  (L  S. 


ERNEST  J.  SEITZ,  Appt, 

V. 

THEODORE  MICHEL,  Respt 


SAME,  Appt, 
CLARENCE  B.  MICHEL  et  al.,  Respts. 

MinnesoUi  Supreme  Oo%urt^  January  14,  19M* 

(—  Minn.  — ,  181  N.  W.  102.) 

Corporation  —  gruanmty  of  perpetual  management* 

1.  A  contract  in  which  defendant  ''guaranteed''  that  as  long  as  plaintiff 
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lived  he  should'  share  in  the  management  of  certain  corporations  in  which 
both  were  stockholders  and  directors,  and  that  he  would  furnish  him  with 
employment  by  such  corporations,  is  contrary  to  public  policy.  It  was  an 
attempt  to  bargain  away  in  advance  the  independent  judgment  which 
defendant  was  bound  to  exercise  in  casting  his  vote  as  a  stockholder  and' 
director  so  as  to  best  conserve  the  interests  of  the  corporations  and  the 
entire  body  of  their  stockholders. 

ISee  note  an  this  question  beginning  on  page  1070.] 


Partnership  —  acting  aa  corporation* 

2.  Public  policy  will  not  permit  a 
copartnership  to  do  business  in  the 
guise  of  a  corporation,  nor  allow  the 
partners  to  be  a  corporation  as  to  the 
rest  of  the  world  while  as  between 
themselves  the  enterprise  conducted  in 
the  corporate  form  is  in  fact  a  joint 
venture. 

Contract  —  contrary  to  public  policy 
—  validating, 

3.  A  contract  which  is  contrary  to 
public  policy  cannot  be  validated  by 
acts  of  the  parties  in  recognition  of  its 
validity.  Neither  is  estopped  from 
questioning  it  because  the  other  has 
parted  with  property  or  rendered  serv- 
ices in  reliance  upon  it. 

[See  6  R.  C.  L.  ai9.] 

Corporation  —  stockholders'  consent 
to  illegal  act 

4.  The  consent  of  all  the  stockhold- 
ers to  a  contract  between  the  two 

Headnotes  by  Lees,  C. 


principal  ones,  intended  to  permit 
them  to  obtain  the  benefits  of  using 
the  corporate  form  in  carrying  on 
their  business  enterprises,  while  re- 
maining copartners  as  between  them- 
selves, does  not  remove  the  objection 
that  the  contract  is  against  public  pol- 
icy. 

—  diversion  of  funds  —  action  by 

stockholder. 

5.  A  stockholder  cannot  maintain  an 
individual  action  against  an  officer  of 
the  corporation  for  consequential  dam- 
ages for  the  improper  diversion  of 
corporate  funds.  The  right  of  action 
is  in  the  corporation.  If  the  corpora- 
tion is  controlled  by  the  guilty  officer, 
a  stockholder  may  sue,  but  must  bring 
his  action  in  a  representative  capacity 
to  have  the  funds  restored  to  the  cor- 
poration for  the  benefit  of  all  the 
stockholders. 

[See  7  R.  G.  L.  490.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Ramsey 
County  (Michael,  J.)  granting  a  motion  for  judgment  on  the  pleadings 
in  actions  brought  to  recover  damages  for  alleged  breach  of  a  contract 
of  employment,  and  for  an  alleged  diversion  of  corporate  funds.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  H«  E.  Fryberger  and  Butler,     v.  Brown,  80  N.  Y.  527 ;  Gray  v.  Bloom- 


Mitchell,  &  Doherty,  for  appellant: 

The  contract  pleaded  is  not  void  as 
being  against  public  policy. 

Faulds  V.  Yates,  57  111.  416,  11  Am. 
Rep.  24,  3  Mor.  Min.  Rep.  551 ;  Smith 
V.  San  Francisco  &  N.  P.  R.  Co.  115 
Cal.  584,  85  L.R.A.  809,  56  Am.  St.  Rep. 
119,  47  Pac.  582;  Havemeyer  v.  Have- 
meyer,  11  Jones  &  S.  506,  affirmed  in 
86  N.  Y.  618;  Lorillard  v.  Clyde,  86  N. 
Y.  884;  Higgins  v.  Applebaum,  186 
App.  Div.  682,  174  N.  Y.  Supp.  807; 
Cuppy  V.  Ward,  187  App.  Div.  625,  176 
N.  Y.  Supp.  233;  Manson  v.  Curtis,  223 
N.  Y.  313,  119  N.  E.  559,  Ann.  Cas. 
1918E,  247;  Winsor  v.  Commonwealth 
Coal  Co.  63  Wash.  62,  33  L.R.A.(N.S.) 
63,  114  Pac.  908;  Brightman  v.  Bates, 
176  Mass.  105,  55  N.  E.  809;  Barnes 


ington  &  N.  R.  Co.  120  111.  App.  159; 
Boyer  v.  Nesbitt,  227  Pa.  398,  136  Am. 
St.  Rep.  890,  76  Atl.  103;  White  v. 
Snell,  35  Utah,  434,-100  Pac.  927;  Beit- 
man  V.  Steiner  Bros.  98  Ala.  241,  13  So. 
87;  King  v.  Barnes,  109  N.  Y.  267,  16 
N.  E.  332;  Thompson  v.  J.  D.  Thomp- 
son Carnation  Co.  279  111.  54,  116  N.  E. 
648,  Ann.  Cas.  1917E,  591;  Venner  v. 
Chicago  City  R.  Co.  258  111.  539,  101 
N.  E.  949. 

The  agreement  was  for  the  benefit 
of  the  corporation,  and  not  in  fraud  of 
any  of  the  stockholders. 

Kantzler  v.  Bensinger,  214  111.  589^ 
73  N.  E.  874;  Faulds  v.  Yates,  57  111. 
416,  11  Am.  Rep.  24,  3  Mor.  Min.  Rep. 
551;  Chapman  v.  Bates,  61  N.  J.  Eq. 
658,  88  Am.  St.  Rep.  ^69,  47  Atl.  638 ; 
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Ready  v.  United  R.  Co.  57  Or.  825,  100 
Pac.  658,  108  Pac.  197;  Palmbaum  v. 
Magulsky,  217  Mass.  306,  104  N.  E. 
746,  Ann.  Cas.  1915D,  799;  Woodruff 
V.  Wentworth,  133  Mass.  309;  Guern- 
sey V.  Cook,  120  Mass.  501 ;  Wilbur  v. 
Stoepel,  82  Mich.  344,  21  Am.  St.  Rep. 
568,  46  N.  W.  724;  Fletcher,  Cyc.  Corp. 
§  1698;  Borland  v.  Prindle,  144  Fed. 
713. 

The  provision  for  employment  of 
plaintiff  does  not  render  the  contract 
illegal. 

Brown  v.  Wright,  25  Mo.  App.  54; 
Fister  v.  La  Rue,  15  Barb.  323;  10  Cyc. 
1071;  Bell's  Gap  R.  Co.  v.  Christy,  79 
Pa.  54,  21  Am.  Rep.  39 ;  Bonta  v.  Grid- 
ley,  77  App.  Div.  33,  78  N.  Y.  Supp. 
961;  Lloyd  v.  Dickson,  116  La.  90,  40 
So.  542;  Winsor  v.  Commonwealth 
Coal  Co.  63  Wash.  62,  33  L.R.A.(N.S.) 
•63,  114  Pac.  908;  Kinsman  v.  Fisk,  37 
App.  Div.  443,  56  N.  Y.  Supp.  33; 
Flaherty  v.  Cary,  62  App.  Div.  116,  70 
N.  Y.  Supp.  951;  Cone  v.  Russell,  48 
N.  J.  Eq.  208,  21  Atl.  847;  Jackson  v. 
Hooper,  76  N.  J.  Eq.  185,  74  Atl.  130 ; 
Singers-Bigger  v.  Young,  91  C.  C.  A. 
510,  166  Fed.  82;  Guernsey  v.  Cook, 
120  Mass.  501 ;  Noel  v.  Drake,  28  Kan. 
265.  42  Am.  Rep.  162;.  Scripps  v. 
Sweeney,  160  Mich.  148,  125  N.  W.  72 ; 
Teich  V.  Kaufman,  174  111.  App.  306; 
Woodruff  V.  Wentworth,  138  Mass.  309; 
Hokanson  v.  Western  Empire  Land  Co. 
132  Minn.  74,  L.R.A.1917C,  761,  155  N. 
W.  1043;  Conrad  v.  Clarke,  106  Minn. 
430, 119  N.  W.  214,  482. 

The  contract  is  not  void  for  indef- 
iTiiteYiess 

Page,  Contr.  1920  ed.  §§  28,  92;  Joy 
V.  St.  Louis,  138  U.  S.  1,  34  L.  ed.  843, 
11  Sup.  Ct.  Rep.  243;  Worthington  v. 
Beeman,  33  C.  C.  A.  475,  63  U.  S.  App. 
536,  91  Fed.  232;  Miller  v.  Kendig,  55 
Iowa,  174,  7  N.  W.  500 ;  Sax  v.  Detroit, 
G.  H.  &  M.  R.  Co.  125  Mich.  252,  84 
Am.  St.  Rep.  572,  84  N.  W.  314 ;  Penn- 
sylvania Co.  V.  Dolan,  6  Ind.  App.  109, 
51  Am.  St.  Rep.  289,  32  N.  E.  802 ;  Cart- 
er White  Lead  Co.  v.  Kinlin,  47  Neb. 
409,  66  N.  W.  536;  Carter  v.  Richart, 
65  Ind.  App.  255,  114  N.  E.  110;  Har- 
rington V.  Kansas  City  Cable  R.  Co. 
60  Mo.  App.  223. 

The  contract  is  one  for  a  joint  ven- 
ture. 

Knapp  V.  Hanley,  108  Mo.  App.  353, 
83  S.  W.  1005 ;  Saunders  v.  McDonough, 
191  Ala.  119 ;  Alderton  v.  Williams,  139 
Mich.  296,  102  N.  W.  753 ;  30  Cyc.  466 ; 
Bagley  v.  Smith,  10  N.  Y.  489,  61  Am. 
Dec.  756;  McCpllum  v.  Carlucci,  206 


Pa.  312,  98  Am.  St.  Rep.  780,  56  AtL 
979 ;  23  Cyc.  453 ;  Peterson  v.  Nichols, 
90  Wash.  398,  156  Pac.  406;  Botsford 
v.  Van  Riper,  33  Nev.  156,  110  Pac. 
705;  Lemon  v.  Lemon,  192  111.  App. 
361 ;  Snyder  v.  Bender,  —  Misc.  — ,  173 
N.  Y.  Supp.  401 ;  Reece  v.  Rhoades,  25 
Wyo.  91,  165  Pac.  449 ;  Bryan  &  Co.  v. 
Scurlock,  184  Iowa,  378, 168  N.  W.  144. 

The  contract  is  not  within  the  Stat- 
ute of  Frauds. 

Van  Cappellan  v.  Chicago,  St  P.  M. 
&  0.  R.  Co.  126  Minn.  251,  148  N.  W. 
104;  Sheldon  v.  Butler,  24  Minn.  518; 
Crane  v.  Wheeler,  48  Minn.  207,  50  N. 
W.  1033;  Davis  v.  Patrick,  141  U.  S. 
479,  35  L.  ed.  826,  12  Sup.  Ct.  Rep.  58; 
Conrad  v.  Clarke,  106  Minn.  430,  119 
N.  W.  214,  482;  Page,  Contr.  §  28;  Sax 
V.  Detroit,  G.  H.  &  M.  R.  Co.  125  Mich. 
252,  84  Am.  St.  Rep.  572,  84  N.  W.  314; 
Sonnesyn  v.  Hawbaker,  127  Minn.  15, 
148N.  W.  476;23Cyc.454. 

The  complaint  states  a  cause  of  ac- 
tion for  conspiracy  as  well  as  for 
breach  of  contract. 

Higgins  V.  Applebaum,  186  App. 
Div.  682,  174  N.  Y.  Supp.  807;  Cuppy 
V.  Ward,  187  App.  Div.  625,  176  N.  Y. 
Supp.  233 ;  Glover  ^.  Manila  Gold  Min. 
&  Mill  Co.  19  S.  D.  559, 104  N.  W.  261 ; 
General  Rubber  Co.  v.  Benedict,  215 
N.  Y.  18,  L.R.A.1915F,  617,  109  N.  E. 
96 ;  Oliphant  v.  Woodbnrn  Coal  &  Min. 
Co.  63  Iowa,  332,  19  N.  W.  212,  15 
Mor.  Min.  Rep.  365;  Fletcher,  Cyc. 
Corp.  §  4050;  Meyerson  v.  Franklin 
Knitting  Mills,  185  App.  Div.  458,  172 
N.  Y.  Supp.  773 ;  Ritchie  v.  McMuller, 
25  C.  C.  A.  50,  47  U.  S.  App.  470,  79 
Fed.  522;  Havemeyer  ▼.  Havemeyer, 
11  Jones  &.S.  506;  Kimmel  v.  Stoner, 
18  Pa.  155;  Von  Au  v.  Magenheimer, 
126  App.  Div.  257, 110  N.  Y.  Supp.  629. 

All  the  stockholders  acquiesced  in 
the  contract  pleaded,  ratified  the  same, 
accepted  the  benefits  thereof,  and  are 
estopped  to  question  it,  and  are  bound 
thereby. 

Cook,  Corp.  §  781 ;  Barton  v.  Pioneer 
Sav.  &  Lean  Co.  69  Minn.  85,  65  Am. 
St.  Rep.  549,  71  N.  W.  906;  Jones  v. 
Williams,  189  Mo.  1,  87  L.R.A.  682,  61 
Am.  St.  Rep.  436,  39  S.  W.  486,  40  S.  W. 
353 ;  Perkins  v.  Trinity  Realty  Co.  69 
N.  J.  Eq.  723,  61  Atl.  167 ;  Raymond  y. 
Colton,  43  C.  C.  A.  501,  104  Fed.  219; 
Lincoln  Court  Realty  Co.  v.  Kentucky 
Title  Sav.  Bank  &  T.  Co.  169  Ky.  840, 
185  S.  W.  156;  Bissell  v.  Michigan  S. 
&  N.  L  R.  Cos.  22  N.  Y.  258;  Old 
Dominion  Copper  Min.  &  Smelting  Co. 
V.  Lewisohn,  210  U.  S.  206,  52  L.  ed. 
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1026,  28  Sap.  Ct  Rep.  684;  State  ex 
rel.  Watson  v.  Standard  Oil  Ck>.  49 
Ohio  St  187,  15  L.R.A.  146,  84  Am.  St 
Rep.  541,  30  N.  E.  279;  Home  F.  Ins. 
Co.  V.  Barber,  67  Neb.  644,  60  L.RJL 
927,  108  Am.  St  Rep.  716,  98  N.  W. 
1024;  Kent  v.  Quicksilver  Min.  Co.  78 
N.  Y.  159,  4  Mor.  Min.  Rep.  47;  SchiU- 
infir  &  S.  Brewing  Co.  ▼.  Schneider,  110 
Mo.  88,  19  S.  W.  67;  Pittsburffh,  C.  & 
St  L.  R.  Co.  ▼.  Keokuk  &  H.  Bridge  Co. 
181  U.  S.  871,  83  L.  ed.  157,  9  Sup.  Ct 
Rep.  770;  Clearwater  County  State 
Bank  ▼.  Bagley-Ogema  Teleph.  Ca 
116  Minn.  4,  86  L.R.A.(N.S.)  1182,  188 
N.  W.  91,  Ann.  Cas.  1918 A,  622;  Kir- 
win  V.  Washington  Match  Co.  87  Wash. 
285,  79  Pac.  928 ;  Burgess  v.  St  Louis 
C.  R.  Co.  99  Mo.  496,  12  S.  W.  1050; 
Burke  Land  &  Livestock  Co.  v.  Wells, 
F.  &  Co.  7  Idaho,  42,  60  Pac.  87;  Bres^ 
lln  V.  Fries-Breslin  Co.  70  N.  J.  L.  274, 
58  Atl.  813;  Low  v.  Connecticut  &  P. 
Rivers  R.  Co.  45  N.  H.  370;  Pittsburg, 
C.  C.  &  St  L.  R.  Co.  V.  Dodd,  115  Ky. 
176,  72  S.  W.  822, 74  S.  W.  1096;  Pinkus 
V.  Minneapolis  Linen  Mills,  65  Minn. 
40,  67  N.  W.  648;  Fletcher,  Cyc  Corp. 
§4074. 

The  contract  was  ratified  by  the  cor- 
porations. 

Fletcher,  Cyc.  Corp.  §  •  42 ;  Unn 
&  L.  Timber  Co.  v.  United  States,  286 
U.  S.  574,  59  L.  ed.  725, 85  Sup.  Ct  Rep. 
440;  State  ex  rel.  Watson  v.  Standard 
Oil  Co.  49  Ohio  St  137,  15  L.R.A.  145, 
34  Am.  St  Rep.  541,  80  N.  E.  279;  Peo- 
ple V.  North  River  Stigar  Ref.  Co.  121 
N.  Y.  582,  9  L.R.A.  83,  18  Am.  St  Rep. 
843,  24  N.  E.  834. 

Mr.  O.  E.  Holman,  for  respondents : 

The  joint  adventure  or  partnership 
agreement  is  void  because  against  pulP 
lie  policy. 

Jackson  v.  Hooper,  76  N.  J.  Eq.  592, 
27  L.R.A.(N.S.)  658,  75  Atl.  568;  Beyer 
v.  Woolpert,  99  Minn.  478,  109  N.  W. 
1116;  Gallagher  v.  Germania  Brewing 
Co.  53  Minn.  219,  54  N.  W.  1115;  Erick- 
son  V.  Revere  Elevator  Co.  110  Minn. 
446,  126  N.  W.  130;  Chujrch  v.  Odell, 
100  Minn.  98,  110  N.  W.  346;  30  Cyc. 
461. 

The  contract  of  employment  is  void 
because  against  public  policy. 

West  V.  Camden,  136  U.  S.  507,  34 
L.  ed.  254,  10  Sup.  Ct.  Rep.  838;  Dick- 
son V.  Kittson,  75  Minn.  168,  74  Am. 
St  Rep.  447,  77  N.  W.  820;  Van  Slyke 
V.  Andrews,  —  Minn.  — ,  post,  1068, 178 
N.  W.  959;  Teich  v.  Kaufman,  174  111. 
App.  306 ;  Cone  v.  Russell,  48  N.  J.  Eq. 
208,  21  Atl.  847;  Woodruff  v.  Went- 
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worth,  188  Mass.  809;  Noel  v.  Drake, 
28  Kan.  266,  42  Am.  Rep;  162;  Scripps 
V.  Sweeney,  160  Mich.  148,  125  N.  W. 
78;  Gage  v.  Fisher,  5  N.  D.  297,  31 
L.R.A.  564,  65  N.  W.  809. 

The  contract  of  employment  is  not 
enforceable  because  of  the  vagueness 
and  uncertainty  of  its  terms. 

18  C.  J.  266,  f  59,  subd.  c.  T  1 ;  Bolles 
V.  Sachs,  87  Minn.  818,  38  N.  W.  862 ; 
Hampton  v.  Buchanan,  51  Wash.  155, 
98  Pac.  374;  Ingram-Day  Lumber  Co. 
V.  Rodgers,  105  Miss.  244,  48  L.R.A. 
(NJS.)  485,  62  So.  230,  Ann.  Cas. 
1916E,  174;  Shaw  v.  Woodbury  Glass 
Works,  52  N.  J.  L.  7,  18  Atl.  696;  Bird 
V.  J.  L.  Prescott  Co.  89  N.  J.  L.  591,  99 
Atl.  880;  Page,  Contr.  §  95,  p.  136; 
PuUiam  v.  Schimpf,  109  Ala.  179,  19 
So.  428. 

That  part  of  the  contract  which  pro- 
vides that  plaintiff  and  defendant  shall 
vote  their  stock  together,  and  that  de- 
fendant will,  during  plaintiff's  life- 
time, retain  the  controlling  interest  in 
the  stock,  is  void  as  being  against  pub- 
lic policy. 

Smith  V.  San  Francisco  &  N.  P.  R. 
Co.  115  Cal.  584,  35  L.RJV..  309,  56  Am. 
St  Rep.  119,  47  Pac.  582;  Brightman 
V.  Bates,  175  Mass.  105,  55  N.  E.  809; 
Venner  v.  Chicago  City  R.  Co.  258  111. 
689,  101  N.  E.  949;  Fletcher,  Cyc. 
Corp.  i  1697,  p.  2845;  Cone  v.  Russell, 
48  N.  J.  Eq.  208,  21  Atl.  847;  Manson 
V.  Curtis,  223  N.  Y.  313,  119  N.  E.  559, 
Ann.  Cas.  1918E,  247;  Morel  v.  Hoge, 
130  Ga.  625,  16  L.R.A.(N5.)  1147,  61 
S.  E.  487,  14  Ann.  Cas.  935. 

The  essential  part  of  the  contract  of 
employment  being  void  as  being 
against  public  policy,  all  other  parts 
thereof  are  also  void. 

Gage  V.  Fisher,  5  N.  D.  297, 31  L.R.A. 
664,  65  N.  W.  809;  Teich  v.  Kaufman, 
174  111.  App.  306. 

The  charge  of  conspiracy  of  itself 
does  not  form  the  basis  of  an  action 
for  damages. 

12  C.  J.  586,  §  107;  20  Enc.  PI.  &  Pr. 
786;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
231,  21  L.R.A.  337,  40  Am.  St.  Rep.  319, 
55  N.  W.  1119;  Perry  v.  Hayes,  215 
Mass.  297,  102  N.  E.  818;  Virtue  v. 
Creamery  Package  Mfg.  Co.  128  Minn. 
39,  L.R.A.1915B,  1179,  142  N.  W.  930, 
1136. 

Plaintiff  has  no  cause  of  action  for 
damages  for  depreciation  of  the  value 
of  his  stock. 

Whitten  v.  Dabney,  171  Cal.  621, 
164  Pac.  812;  Kelly  v.  Mississippi  Riv- 
er Coaling  Co.  175  Fed.  482;  McMullen 
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V.  Ritchie,  64  Fed.  262 ;  Ames  v.  Amer- 
ican Teleph.  &  Teleg.  Co.  166  Fed.  822 ; 
Dudley  v.  Armenia  Ins.  Co.  115  App. 
Div.  383,  100  N.  Y.  Supp.  818 ;  Niles  v. 
New  York  C.  &  H.  R.  R.  Co.  176  N.  Y. 
123,  68  N.  E.  142 ;  10  Cyc.  964,  subd.  3 ; 
Tasler  v.  Peerless  Tire  Co.  144  Minn. 
150.  174  N.  W.  732;  Venner  v.  Great 
Northern  R.  Co.  117  Minn.  457,  136  N. 
W.  271;  Morrill  v.  Little  Falls  Mfg. 
Co.  46  Minn.  266,  48  N.  W.  1124;  Hodg- 
son V.  Duluth,  H.  &  D.  R.  Co.  46  Minn. 
456,  49  N.  W.  197. 

A  motion  for  judgment  on  the  plead- 
ings Is  properly  made  and  granted 
where  the  complaint  fails  to  stiEite  a 
cause  of  action. 

Bjoin  v.  Anglin,  97  Minn.  526,  107 
N.  W.  568;  Van  Slyke  v.  Andrews,  — 
Minn.  — ,  post,  1068,  178  N.  W.  959. 

Lees,  C,  filed  the  following  opin- 
ion: 

Defendant  moved  for  judgment  on 
the  pleadings.  The  motion  was 
granted,  and  plaintiff  appeals  from 
the  judgment. 

Though  not  separately  pleaded  as 
such,  the  complaint  embraces  two 
causes  of  action.  With  respect  to 
the  first,  it  alleges  that  the  parties 
were  partners  from  1891  to  1892, 
when  they  organized  a  Minnesota 
corporation  called  the  Unidn  Brass 
&  Metal  Manufacturing  Company 
to  take  over  their  business.  In 
February,  1914,  plaintiff  owned  469 
shares  of  its  stock;  defendant,  1,344 
shares;  and  there  were  eight  other 
stockholders  owning  78  shares.  De- 
fendant was  president  and  plaintiff 
secretary  of  the  corporation.  From 
1892  to  1914  the  business  was  man- 
aged jointly  by  plaintiff  and  defend- 
ant. When  the  Brass  Company  was 
incorporated,  they  mutually  agreed 
that  the  business  to  be  conducted  by 
the  corporation  should  be  in  the  na- 
ture of  a  joint  venture  on  their  part, 
defendant's  interest  to  be  consid- 
erably larger  than  plaintiff's,  and  the 
stock  was  accordingly  issued  to  them 
in  proportion  to  their  several  inter- 
ests. The  venture  was  to  continue 
during  the  lifetime  of  the  plaintiff. 
He  was  to  devote  his  entire  time  and 
energy  to  building  up  the  business. 
Defendant  was. to  furnish  him  with 
employment  for  life  in  the  enterprise 


in  which  they  thus  engaged,  and 
agreed  that  so  long  as  he  was  abk 
to  render  services  he  should  be  paid 
the  reasonable  value  thereof.  He 
also  agreed  that  he  would  not  sell 
his  stock  or  interest  in  the  business 
to  anyone  without  first  offering  it 
to  plaintiff;  that  he  would  protect 
plaintiff's  rights  as  a  minority  stock- 
holder; that  plaintiff  should  always 
share  in  the  management  of  the 
company,  which,  though  nominally 
a  corporation,  should  be  in  fact,  as 
between  plaintiff  and  defendant,  a 
joint  venture,  they  occupying  the  re- 
lation of  copartners. 

Thereafter  plaintiff  and  defendant 
were  instrumental  in  organizing 
four  more  Minnesota  corporations, 
viz.,  the  Central  Supply  Company, 
Elite  Laundry  Company,  Capitol 
Steam  Laundry,  and  Banner  Laun- 
dry Company.  In  each  of  these  cor- 
porations defendant  was  a  majority 
and  plaintiff  a  minority  stockholder, 
and  in  each  a  small  number  of  shares 
were  divided  among  employees.  The 
agreement  made  when  tl^e  Brass 
Company  was  organized  was  extend- 
ed to  each  of  the  other  corporations 
when  they  were  organized.  Up  to 
February  14, 1914,  plaintiff  gave  all 
his  time  and  energy  to  the  develop- 
ment of  the  business  of  the  corpora- 
tions. On  that  day,  at  the  annual 
meeting  of  the  stockholders,  defend- 
ant, holding  a  majority  of  the  stock, 
voted  it  for  stockholders  other  than 
plaintiff  as  directors,  thus  ousting 
him  from  the  management  of  fhe 
corporations,  and  also  caused  his 
discharge  as  manager,  assistant 
manager,  or  employee  of  the  corpo- 
rations, and  has  ever  since  continued 
to  repudiate  the  contract  between 
them.  Plaintiff's  services  to  the 
several  corporations  would  have 
been  reasonably  worth  $10,000  per 
annum.  By  depriving  him  of  em- 
ployment and  office,  defendant  has 
damaged  plaintiff  in  the  sum  of 
$50,000. 

With  respect  to  the  second  cause 
of  action,  the  complaint  alleges  that 
after  February,  1914,  defendant  en- 
tered upon  a  course  of  conduct 
planned  to  eat  up  the  surplus  and 


SEITZ  V, 

profits  of  the  corporations.  In  car- 
rying out  this  plan,  he  allowed  him- 
self exorbitant  salaries,  while  ren- 
dering only  nominal  services.  In 
some  of  the  corporations  he  provided 
for  the  pajrment  of  an  excessive  sal- 
ary to  his  son,  and  has  also  paid  him 
a  bonus  out  of  the  surplus  profits  of 
the  business.  He  has  placed  his 
brother  on  the  pay  roll  at  a  substan- 
tial salary,  although  his  services  are 
merely  nominal.  He  has  caused 
favored  employees  to  be  paid  exces- 
sive wages.  He  owns  the  building 
occupied  by  one  of  the  laundry  com- 
panies and  exacts  an  excessive  rent- 
al. He  is  running  the  corporations 
for  the  benefit  of  members  of  his 
family.  He  refuses  to  sell  his  stodc 
or  buy  plaintiffs,  although  plaintiff 
is  willing  to  have  the  price  fixed  by 
disinterested  third  persons.  De- 
fendant's misconduct  has  reduced 
the  value  of  plaintiff's  interest  in  the 
corporations  from  |222,000  to  |87,- 
000,  and  damaged  him  in  the  sum  of 
$185,000.  The  demand  for  judg- 
ment upon  the  two  causes  of  action 
was  $185,000. 

Defendant  answered  and  plaintiff 
replied.  Then  followed  the  motion 
for  judgment.  After  it  was  granted, 
plaintiff  moved  to  amend  his  com- 
plaint by  alleging  that  the  stock- 
holders of  the  several  corporations 
had  notice  of  the  terms  of  his  con- 
tract with  defendant,  acquiesced 
therein,  accepted  its  benefits,  and 
were  estopped  from  questioning  its 
validity.  Affidavits  were  read  in 
support  of  and  in  opposition  to  the 
motion,  which  was  denied. 

1.  Defendant  questions  the  va- 
lidity of  the  alleged  contract,  assert- 
ing that  no  right  of  action  can  be 
founded  upon  it.    His  first  point  is 

irtaerahip.        ^^^^  ^^^  contract  is 

timir  M  void  because  public 

,pT«tf.         p^jj^y  ^j„  ^^^  p^^^ 

mit  a  copartnership  to  masquerade 
in  the  gnise  of  a  corporation.  The 
opinion  in  Jackson  v.  Hooper,  76  N. 
J,  Eq.  592,  27  L.R.A^(N.S.)  668,  75 
Atl.  568,  contains  a  full  discussion 
of  the  point.  The  court  said :  "The 
law  never  contemplated  that  persons 
ensraged   in   business   as   partners 
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may  incorporate,  with  intent  to  ob-' 
tain  the  advantages  and  immunities 
of  a  corporate  form,  and  then,  Pro- 
teus-like, become  at  will  a  copartner- 
ship or  a  corporation,  as  the  ex- 
igencies or  purposes  of  their  joint 
enterprise  may  from  time  to  time 
require.  The  policy  of  the  law  is  to 
the  contrary.  .  .  .  They  cannot 
be  partners  inter  sese  and  a  corpo- 
ration as  to  the  rest  of  the  world. 
•  .  .  Upon  grounds  of  public  pol- 
icy, the  doctrine  contended  for  can- 
not be  tolerated,  as  it  renders  nuga- 
tory .  .  •  the  authority  of  the 
legislature  ...  in  respect  to  the 
creation,  supervision,  and  winding 
up  of  corporations." 

We  approve  of  this  doctrine.  It  is 
in  line  with  the  decision  rendered  in 
Beyer  v.  Woolpert,  99  Minn.  475, 109 
N.  W.  1116,  where  this  court  held 
that  the  grant  of  the  franchise  to  be 
.  a  corporation  is  an  exercise  of  the 
sovereign  power  of  the  state,  that  it 
creates  a  contract  between  the  state 
and  the  corporation  and  its  mem- 
bers, and  that  the  franchise  cannot 
be  surrendered  and  its  obligations 
repudiated  without  the  consent  of 
the  state.  Of  course,  a  copartner- 
ship may  he  formed  to  acquire  and 
hold  stock  in  a  corporation.  Such 
was  not  the  purpose  of  the  parties 
to  this  contract.  They  were  indi- 
vidual stockholders  in  the  corpora- 
tions ;  they  did  not  take  the  stock  as 
copartners.  *To  the  world  they  ap- 
peared to  be  engaged  in  conducting 
five  separate  business  enterprises,  as 
the  managing  officers  of  as  many 
corporations.  They  have  had  a  fall- 
ing out  over  the  election  of  officers, 
and  plaintiff,  who  was  ousted  from 
office,  proposes  to  show  that,  by 
virtue  of  a  private  understanding 
with  diBfendant,  each  corporation 
was  really  a  disguised  copartnership. 
The  case  is  unique.  None  like  it 
has  been  called  to  oui  attention. 
The  learned  trial  court  remarked 
that  the  mere  statement  of  the  prop- 
osition upon  which  plaintiff  must 
rely  in  oitier  to  recover  ought  to  be 
sufficient  to  show  that  the  contract 
is  contrary  to  public  policy. 
Plaintiff  asserts  that,  if  the  con- 
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Contraet— 
contrary   to 


tract  waa  eontraxy  to  public  policy » 
defendant  is  in  no  position  to  ques- 
tion its.  vnUdity,  because  he  recog- 
nized and  acted  on  it  for  more  than 

twenty    years.      A 
contract,    void    be- 

?ifitdat/iri*''''"     cause    contrary    to 

public  policy,  cannot 
be  thus  validated.  Neither  party  is 
estopped  from  questioning  it  be- 
cause the  other  has  parted  with 
property  or  rendered  services  in  re- 
liance upon  it.  Colby  v.  Title  Ins. 
&  T.  Co.  160  Cal.  632,  35  L.E.A. 
(N.S.)  813,  117  Pac.  913,  Ann.  Cas. 
1913A,  515;  Brown  v.  First  Nat. 
Bank,  137  Ind.  655,  24  L.RA.  206, 
37  N.  E.  158 ;  Bay  v.  Davidson,  133 
Iowa,  688,  9  L.R.A.(N.S.)  1014,  119 
Am.  St.  Rep.  650,  111  N.  W.  25; 
Tate  V.  Commercial  Bldg.  Asso.  97 
Va.  74,  45  L.R.A.  243,  75  Am.  St. 
Rep.  770,  33  S.  E.  382 ;  Reed  v.  John^ 
son,  27  Wash.  42,  57  L.R.A.  404,  67 
Pac.  881;  Handy  v.  St.  Paul  Globe 
Pub.  Co.  41  Minn.  188,  4  L.R.A.  466, 
16  Am.  St.  Rep.  695,  42  N.  E.  872; 
13C.  J.  506;6R.C.  L.819. 

2.  There  is  much  authority  tend- 
ing to  sustain  plaintiff's  contention 
that  the  owners  of  a  majority  of  the 
stock  of  a  corporation  may  combine, 
either  through  the  agency  of  a  vot- 
ing trust  or  by  private  agreement, 
to  secure  and  retain  control  and  in- 
sure permanency  in  the  management 
of  corporate  affairs. 

There  is  nearly  as  much  authority 
condemning  all  such  combinations 
and  private  arrangements  as  con- 
trary to  public  policy.  We  express 
no  opinion  as  to  whether  every  com- 
bination or  "gentlemen's"  agreement 
among  the  principal  stockholders 
should  be  held  to  be  unenforceable 
if  the  parties  choose  to  repudiate  it. 
What  we  have  to  say  on  the  subject 
is  limited  strictly  to  the  facts  as 
they  appear  from  the  complaint. 

It  is  alleged  that  defendant  "guar- 
anteed" that  as  long  as  plaintiff  lived 
he  would  be  furnished  with  employ- 
ment by  the  corporations,  provided 
he  was  able  to  render  services  to 
them,  and  further  that  he  should 
share  in  the  management  of  the  cor- 
porations as  long  as  he  lived.    We 


are  of  the  opinion  that  such  an 
agreement'  is  against  public  policy, 
and  that  the  failure  to  perform  it 
gives  rise  to  no  ^ 
right  of  action.  In  SSiSV^T 
order  to  perform  it  JTSwme.t. 
defendant  would  al- 
ways have  to  hold  enough  stock  to 
control  the  corporate  elections  and 
was  bound  to  vote  the  stock  for 
plaintiff  as  a  director  and  secure  the 
election  of  other  directors  who  would 
vote  to  retain  him  in  the  service  of 
the  corporations  in  some  managerial 
capacity.  Defendant  would  no  long- 
er be  free  to  exercise  his  judgment 
with  sole  regard  to  the  interests  of 
the  corporation  and  the  entire  body 
of  its  stockholders.  Stockholders 
are  entitled  to  the  exercise  of  the 
free  and  honest  judgment  of  the  di- 
rectors upon  conditions  as  they  arise 
and  bear  upon  the  interests  of  the 
corporation.  A  director  may  not 
bargain  away  in  advance  the  judg- 
ment the  law  contemplates  he  shall 
exercise  at  subsequent  official  meet- 
ings of  the  board.  If  the  contract  is 
valid,  defendant  could  only  vote  in 
one  way  without  subjecting  himself 
to  an  action  for  damages.  That  fact 
would  necessarily  influence  him  in 
casting'  his  vote.  There  were  other 
stockholders  and  they  had  the  right 
to  have  defendant  exercise  his  in- 
dependent judgment  in  casting  his 
vote.  The  fact  that  they  are  not 
parties  to  the  action  and  do  not  ap- 
pear to  be  complaining  is  of  no  con- 
sequence, for,  if  the  contract  is 
against  public  policy,  a  court  will  not 
lend  its  aid  to  its  enforcement  at  the 
suit  of  either  party  to  it.  Public 
policy  cannot  be  contravened  by  any 
arrangement  or  agreement  of  the 
parties,  however  expressed.  Fidel- 
ity &  C.  Co.  V.  Eickhoff,  63  Minn. 
170,  30  L.R.A.  686,  56  Am.  St.  Rep. 
464,  65  N.  W.  851. 

The  views  we  have  expressed  are 
in  accordance  with  the  decided 
weight  of  authority.  West  v.  Cam- 
den, 135  U.  S.  507,  84  L.  ed.  254,  10 
Sup.  Ct.  Rep.  838 ;  Guernsey  v.  Cook,. 
120  Mass.  601;  Shepaug  Voting 
Trust  Cases,  60  Conn.  676,  24  Atl. 
32;  Luthy  v.  Ream,  270  Dl.  170,  110 
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(—  Minn.  — , 

N.  E.  878,  Ann.  Cas.  1917B,  868; 
Scripps  V.  Sweeney,  160  Mich.  148, 
125  N.  W.  72;  Rush  v.  Aunspaugh, 
179  Ala.  642,  60  So.  802;  Jones  v. 
WiHiams,  139  Mo.  1,  87  L.R.A.  682, 
61  Am.  St.  Rep.  436,  39  S.  W.  486, 
40  S.  W.  853;  Gage  v.  Fisher,  5  N. 
D.  297,  81  L.R.A.  557,  65  N.  W.  809. 
They  are  also  in  accord  with  what 
was  said  in  Dickson  v.  Kittson,  76 
Minn.  168,  74  Am.  St.  Rep.  447,  77 
N.  W.  820,  and  in  Van  Slyke  v.  An- 
drews, — Minn.  — ,  post,  1068, 178  N. 
W.  969,  although  the  facts  in  those 
cases  were  quite  different  from  those 
in  the  case  at  bar.  There  is  nothing 
in  McMuUan  v.  Dickinson  Co.  68 
Minn.  405,  61  N.  W.  661,  668,  sanc- 
tioning a  contrary  doctrine. 

3.  Plaintiff  earnestly  insists  that 
he  should  have  been  permitted  to 
amend  his  complaint  by  aUeghig 
that  all  the  stockholders  had  notice 
of  the  contract  and  ratified  it,  ac- 
cepted its  benefits,  and  became  es- 
topped from  questioning  its  validity. 
He  contends  that,  if  the  amendment 
had  been  allowed,  the  contract  would 
pot  have  been  vulnerable  to  attack 
as  one  against  public  policy. 

In  his  affidavit  on  which  the  mo- 
tion to  amend  was  based,  he  stated 
that  there  was  no  difference  in  the 
facts  there  set  forth  and  thqise  al- 
leged in  the  complaint.  If  sudi  was 
the  case,  the  amendment  added  noth- 
ing to  the  pleading  and  he  was  not 
prejudiced  by  the  deinial  of  his  mo- 
tion. 

There  are  different  expressions  in 
the  books  which  appear  to  justify 
plaintiff's  contention  that,  if  all  the 
stockholders  had  consented  to  the 
making  of  the  alleged  contract,  it 
would  not  be  open  to  the  objection 
noted  in  the  second  division  of  this 
opmion.  But  the  objection  first  con- 
sidered could  not  be  overcome  by 
showing  that  such  consent  was 
given.  The  contract  would  be  no  less 
objectionable  because  all  the  stock- 

coMent  to  that  the  -corporate 

uies«]  *«t.  f^^  jn  which  the 

business  was  conducted  should  mere- 
ly be  a  cloak  for  a  copartnership. 
The  state  has  not  consented  to  the 
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arrangement.  A  court  will  not  di- 
rectly enforce  a  contract  or  recog- 
nize it  by  awarding  damages  for  ita 
breach  if  it  is  contrary  to  public 
policy,  but  will  leave  the  piarties 
where  it  finds  them,  not  out  of  con-^ 
sideration  for  the  rights  of  either,, 
but  because  the  contract  is  injurioua 
to  or  contravenes  some  interest  of 
society  or  of  the  state.  Adams  v. 
Adams,  25  Minn.  72;  Peterson  v» 
Christenson,  26  Minn.  377,  4  N.  W. 
623 ;  Boyle  v.  Adams,  50  Minn.  255^ 
17  LJIJ^L.  96,  52  N.  W.  860;  Holland 
V.  Sheehan,  108  Minn.  862, 28  L.R.A. 
(N.S.)  510^  122  N.  W.  1,  17  Ann. 
Cas.  687 ;  Buck  v.  Walker,  115  Minn. 
239, 132  N.  W.  205,  Ann.  Cas.  1912D» 
882;  Dunneirs  Dig.  1885. 

4.  Plaintiff  cannot  recover  on  the 
second  cause  of  action  in  its  present 
form.  The  remedy  for  defendant's 
alleged  diversion  of  corporate  f  unda 

is  not  an  individual  ^i^er«io«  of 
action  against  him  «im*»--«4stio«  hr 
for  consequential  •*«^''*^*w- 
damages.  The  wrongs  complained 
of  are  wrongs  against  the  corpora- 
tion. The  funds  diverted  should  be 
restored  to  the  corporations.  The 
right  of  action  is  in  them.  The  al- 
leged wrongdoers  are  the  managing 
officers.  They  may  be  called  to  ac- 
count by  the  corporations.  A  minor- 
ity stoddiolder  may  sue  because  the 
corporations  are  under  the  control  of 
the  alleged  wrongdoers,  but  he  must 
sue  in  a  representative  capacity  for 
.  the  benefit  of  the  corporations,  and 
not  for  the  damages  to  him  individ- 
ually. Horn  Silver  Min.  Co.  v.  Ryan,. 
42  Minn.  196,  44  N.  W.  56 ;  Morrill 
V.  Little  Falls  Mfg.  Co.  46  Minn.  266,. 
48  N.  W.  1124;  Venner  v.  Great 
Northern  R.  Co]  117  Minn.  447,  136 
N.  W.  271 ;  Tasler  v.  Peerless  Tire 
Co.  144  Minn.  150,  174  N.  W.  731. 
See  also  Seitz  v.  Michel,  141  Minn. 
244,  170  N.  W.  197.  The  cases  are 
collated  in  a  note  to  Johns  v.  Mc- 
Lester,  97  Am.  St.  Rep.  27,  and  in 
14  C.  J.  924-929.  True,  it  has  been 
held  that  a  stockholder  may  sue  a 
director  or  other  officer  for  the  viola- 
tion of  a  duty  arising  upon  a  special 
contract.    But  if,  as  here,  the  con- 
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tract  is  void,  there  is  no  room  for 
the  application  of  that  principle. 

It  is  urged  that  a  stockholder 
ought  to  have  an  individual  right  of 
action  for  the  wrongful  diversion  of 
corporate  funds,  when  the  purpose 
of  the  managing  officer  in  diverting 
the  funds  is  to  render  his  stock  un- 
salable. The  wrong  is  done  when 
the  funds  are  improperly  expended. 
Such  funds  do  not  belong  to  the 
stockholders,  but  to  the  corporation. 
The  wrong  done  results  in  injury  to 
the  stockholders  collectively.  Mon- 
ey which  might  have  been  distribut- 
ed among  them  as  dividends  has 
been  wasted.  The  value  of  all  the 
stock  has  been  diminished.  The  in- 
jury to  each  stockholder  is  of  the 
same  character.  Whether  the  guilty 
officers  were  animated  by  hostility 
towards  a  particular  stockholder  or 
by  greed,  or  were  merely  improvi- 
dent, the  result  is  the  same  and  af- 
fects all  the  stockholders  alike.  On 
principle  and  authority  the  individ- 
ual stockholder  cannot  sue  the  of- 
ficers for  damages  sustained  by  their 
wasteful  expenditure  of  corporate 
funds.  4  Fletcher,  Cyc.  Corp.  2680 ; 
Smith  V.  Hurd,  12  Met.  371,  46  Am. 
Dec.  690;  Wells  v.  Dane,  101  Me. 


67,  63  Atl.  324;  Niles  v.  New  York 
C.  &  H.  R.  R.  Co.  176  N.  Y.  119, 68 
N.  E.  142;  McMuUen  v.  Ritchie  (C. 
C.)  64  Fed.  253. 

It  is  a  matter  of  no  consequence 
that  the  misconduct  is  charged 
against  the  defendant  as  an  indi- 
vidual, and  not  as  an  officer,  or  that 
the  wrongful  acts  alleged  were  done 
with  the  specific  intent  and  fraud- 
ulent design  of  injuring  plaintiff. 
Wells  V.  Dane,  101  Me.  67,  63  Atl. 
324.  We  do  not  mean  to  say  that 
under  no  circumstances  can  a  stock- 
holder sue  an  officer  for  an  injury 
to  himself.  If  the  injury  is  solely 
to  him,  no  doubt  he  may  sue  in  his 
own  right. 

We  are  of  the  opinion  that  each 
of  the  orders  made  by  the  learned 
triad  court  were  right,  and  hence  the 
judgment  appealed  from  is  affirmed. 


HOTB. 


The  validity  of  an  individual  con- 
tract by  a  corporate  director  to  put  or 
maintain  a  designated  person  in  office 
is  the  subject  of  the  annotation  follow- 
ing Van  Slyke  v.  Andrews,  post,  1070. 


V.  H.  VAN  SLYKE,  Appt, 

V. 

JAMES  C.  ANDREWS  et  al.,  Respts. 

Minnesota  Supreme  Couft'^Jul^  16,   IMO. 

(—  Minn.  — ,  178  N.  W.  959.) 

Bank  —  contract  to  retain  officer  —  validity. 

1.  A  contract  made  by  the  directors  of  a  national  bank  to  dect  a  dew- 
nated  person  as  an  officer  of  the  bank  and  maintain  him  in  such  ofllce  for 
a  specified  time  at  a  specified  salary  is  void  and  no  right  of  action  can  be 

founded  thereon. 

[See  note  on  this  question  beginning  on  page  1070.] 


Appeal  —  questions  open. 

2.  An  appeal  from  a  judgment 
brings  before  this  court  for  review 
only  the  proceedings  which  resulted  in 
the  judgment. 

[See  2  R.  C.  L.  186.] 

■■  -  '■ 

Headnotes  by  Taylor,  C. 


—  failure  to  appeal  fron  ocder. 

3.  No  appeal  having  been  taken 
from  the  order  denying  plaintiflfs  ap- 
plication to  vacate  the  judgment  an^ 
for  leave  to  amend  his  complaint,  that 
matter  is  not  before  this  court  for 
review. 

[See  2  R.  C.  L.  186.] 


VAN  SLYKE  v.  ANDREWS.  1069 

(—  Minn.  —,  178  ISl,  W.  959.) 

Appbal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Hennepin 
County  (Hale,  J.)  granting  defendants'  motion  for  judgment  on  the  plead- 
ings, in  an  action  brought  to  recover  damages  for  alleged  breach  of  a 
contract  by  defendants  to  elect  plaintiff  as  bank  director.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Mr.  Daniel  Carmichiel   for  appel-     ation  thereof  the  defendants  agreed 


lant. 

Mr.  Jay  W.  Crane,  for  respondents : 

Motion  for  judgment  on  the  plead- 
ings in  favor  of  defendants  may  be 
entertained  before  trial  by  the  court. 

McLaughlin  v.  Breckenridge,  122 
Minn.  164,  141  N.  W.  1134,  142  N.  W. 
134;  Pinger  v.  Finger,  40  Minn.  417, 
42  N.  W.  289. 

The  contract  set  forth  in  the  com- 
plaint is  null  and  void,  as  it  is  against 
public  policy. 

Dickson  v.  Kittson,  75  Minn.  168,  74 
Am.  St  Rep.  447,  77  N.  W.  820;  2 
Elliott,  Contr.  §  749 ;  Kantzler  v.  Ben- 
singer,  214  111.  589,  73  N.  £.  874;  Bias 
v.  Atkinson,  64  W.  Va.  486,  63  S.  E. 
895;  Scripps  v.'  Sweeney,  160  Mich. 
148,  125  N.  W.  72;  Thomas  y.  Mat- 
thews, L.R.A.1917A,  1068,  and  note,  94 
Ohio  St.  32,  113  N.  E.  669;  West  v. 
Camden,  135  U.  S.  507,  34  L.  ed.  254, 
10  Sup.  Ct  Rep.  838 ;  Whitridge  v.  Mt. 
Vernon  Woodberry  Cotton  Duck  Co. 
210  Fed.  302;  Main  Northwestern  De- 
velopment Co.  V.  Northern  Commercial 
Co.  213  Fed.  105;  Noel  v.  Drake,  28 
Kan.  265,  42  Am.  Rep.  162;  Guernsey 
v.  Cook,  120  Mass.  501;  Woodruff  v. 
Wentworth,  133  Mass.  309;  Dulin  v. 
Pacific  Wood  &  Coal  Co.  103  Cal.  357, 
36  Pac.  1045, 37  Pac.  207 ;  3  Cook,  Corp. 
§  713a;  Jlackson  v.  Hopper,  76  N.  J. 
Eq.  692,  27  L.R.A.(N.S.)  658,  75  Atl. 
668;  Gage  v.  Fisher,  5  N.  D.  297,  31 
LJt.A.  557,  65  N.  W.  809. 

Taylor,  C,  filed  the  following 
opinion : 

Plaintiflf  appeals  from  a  judgment 
rendered  against  him  on  the  plead- 
ings. 

On  and  prior  to  November  1, 1917, 
plaintiff  was  the  president  and  one 
of  the  directors  of  the  Metropolitan 
National  Bank  of  the  city  of  Min- 
neapolis, and  the  defendants  were 
the  other  directors  of  that  bank. 

The  complaint  sets  forth  that 
plaintiff  made  an  agreement  with 
the  defendants  to  resign  the  ofl[ice 
of  president  of  the  bank  on  Novem- 
ber 1, 1917,  and  to  sell  his  bank  stock 
to  the  defendants,  or  any  of  them,  for 
^130  per  share,  and  that  in  consider- 


to  buy  one  half  of  his  bank  stock  at 
$130  per  share,  to  elect  him  chair- 
man of  the  board  of  directors  of  the 
bank  and  maintain  him  in  that  office 
for  a  period  of  fourteen  months 
from  November  1, 1917,  to  cause  the 
sum  of  $14,000  to  be  paid  to  him,  or 
to  his  widow  in  case  cf  his  death,  by 
and  through  the  bank  in  monthly  in- 
stalments of  $1,000  each,  and  to  se- 
cure the  continuance  and  ratification 
of  the  agreement  by  the  incoming 
board  of  directors  to  be  elected  at 
the  annual  stockholders'  meeting  in 
January,  1918.  The  complaint  fur- 
ther sets  forth  that  plaintiff  re- 
signed the  office  of  president  on 
November  1,  1917,  .in  reliance  on 
the  agreement;  that  on  the  same 
date  the  defendants  by  resolution 
elected  him  chairman  of  the  board 
of  directors  for  the  fourteen  months 
ending  December  31,  1918 ;  that  he 
served  as  such  chairman  until  the 
annual  meeting  of  the  stockholders 
in  January,  1918 ;  that  at  such  meet* 
ing  the  defendants  failed  and  refused 
to  re-elect  him  a  director  of  the  bank ; 
that  thereafter  they  rescinded  the 
resolution  appointing  him  chairman 
of  the  board  of  directors,  and  have 
prevented  him  from  performing  the 
duties  of  that  office  ever  since  Jan* 
uary  15, 1918,  although  he  has  been 
ready,  able,  and  willing  to  do  so ;  and 
that  they  caused  the  sum  of  $2,600 
to  be  paid  to  him  under  the  agree- 
ment, but  refuse  to  pay  the  balance 
of  $11,500  due  thereunder,  or  to 
cause  the  same  to  be  paid.  Judg- 
ment is  demanded  for  the  sum  of 
$11,500  and  interest. 

The  defendants  Crane,  Fertig, 
Norris,  Rodearmel,  Schober,  Stacy, 
Steiner,  Barton,  Wyant,  James  C. 
Andrews,  and  Woodbury  F,  An- 
drews interposed  a  joint  answer,  and 
therc^ter  moved  for  judgment  on 
the  pleadings  on  the  ground,  among 
others,  that  the  facts  stated  in  the 
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complaint  did  not  constitute  a  cause 
of  action.  This  motion  was  granted, 
and  on  March  22,  1919,  judgment 
was  entered  that  plaintiff  take  noth- 
ing from  these  defendants.  The  ap- 
peal is  from  this  judgment. 

We  sustain  respondents'  conten- 
tion that  the  contract  set  forth  in 
the  complaint  is  void  as  against  pub- 
B«iik-«o»t»<»t  lie  policy,  and  tiiat 
*•  ^^^i^  oiBcer  no  right  of  action 
-vaiiditT.  ^jj      Y)e     founded 

thereon.  The  directors  of  a  bank 
occupy  a  fiduciary  relation  to  the 
tank  and  its  stockholders  which  dis- 
ables them  from  binding  themselves 
by  contract  to  take  action  in  their 
official  capacity  for  the  personal 
benefit  of  anyone.  And  if  they  un- 
dertake to  bind  themselves  by  con- 
tract to  elect  a  designated  person  as 
an  officer  of  the  bank  for  a  specified 
time  at  a  specified  salary,  such  con- 
tract is  illegal  find  void,  as  it  might 
jresult  in  detriment  to  the  interests 
of  the  bank.  Dickson  v.  Kittson,  76 
Minn.  168,  74  Am.  St.  Rep.  447,  77 
N.  W.  820;  West  v.  Camden,  135  U. 
S.  507,  34  L.  ed.  254,  10  Sup.  Ct 
Bep.  838 ;  Gage  v.  Fisher,  5  N.  D. 
297,  31  L.R.A.  557,  65  N.  W.  809; 
Noel  V.  Drake,  28  Kan.  265,  42  Am. 
Bep.  162;  Guernsey  v.  Ck)ok,  120 
Mass.  601 ;  Scripps  v.  Sweeny,  160 
Mich.  148,  125  N.  W.  72.  Further- 
more  the  National  Banking  Law  ex- 
pressly provides  that  any  officer  of  a 
national  bank  may  be  removed  at 
any  time  by  the  board  of  directors, 
and  any  contract  which  would  re- 
strict the  right  to  exercise  this  stat- 
utory power  is  necessarily  void. 

Plaintiff  practically  conceded  the 
invalidity  of  the  contract  on  which 
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he  predicated  his  cause  of  action, 
and,  on  his  application,  the  case  was 
remanded  to  the  lower  court  for  the 
purpose  of  permitting  him  to  make 
an  application  to  that  court  for  the 
vacation  of  the  judgment  and  for 
leave  to  amend  his  Appe*i- 
complaint.  Such  an  tenure  t«  ap- 
application  seems  to  "^^  *'*"  •'**'• 
have  been  made  to  and  denied  by 
that  court,  but,  as  no  appeal  was 
taken  from  the  order  denying  it, 
that  order  is  not  .before  this  court 
for  review.  This 
appeal  is  from  the 
judgment  and  brings  up  for  review 
only  the  prior  proceedings  which  re- 
sulted in  the  judgment. 

Even  if  plaintiff  had  been  permit- 
ted to  amend  his  complaint  by  al- 
leging in  substance  that  he  was  not 
in  pari  delicto  for  the  reason  that 
he  was  induced  to  enter  into  the  con- 
tract By  fraud  and  coercion  on  the 
part  of  the  defendants,  it  is  not  clear 
that  his  position  would  have  been 
much  improved,  for  he  cannot  re- 
cover on  the  invalid  contract,  and 
makes  no  claim  that  he  sustjEtined 
any  loss  in  the  sale  of  his  stock  or 
that  he  desires  to  recover  it  back, 
and  concedes  that  the  defendants 
had  the  absolute  right  to  remove  him 
from  the  office  of  pisaid^nt  what- 
ever they  saw  fit  to  do  so.  However, 
if  he  has  a  valid  cause  of  action,  this 
judgment  will  probably  not  bar  him 
from  enforcing  it.  Gerrish  v.  Pratt, 
6  Minn.  53,  Gil.  14;  Swanson  v. 
Great  Northern  R.  Ck).  78  Minn.  103, 
75  N.  W.  1033. 

We  find  no  other  questions  deserv- 
ing special  mention. 

Judgment  affirmed.     * 


of 


ANNOTATION. 

contract  by  director  to  pot  or  mainfaln  a  Jeiignatirf 
perami  m  office. 


Voting  trusts,  and  contracts  assent- 
ed to  by  all  the  stockholders,  are  ex- 
cluded, as  are  also  actions  brought 
against  the  corporation  itself. 

For  validity  and  effect  of  provisions 
in  will  to  control  voting  power  of  cor^ 
porate  stock,  see  the  annotation  to  Bill- 


ings  V.  Marshall  Furnace  Ce.  9  AJ^R- 
1239. 

A  contract  by  a  director  or  directors 
of  a  corporation,  for  a  consideration, 
to  put  or  maintain  a  certain  person  in 
an  office  of  the  corporataon,  is  Toid. 

United    Slates.— West    v.   Oandeii 


ANNO.— DIRECTORS-^AGREEMENT  TO  ELECT  TO  OFFICE.        lOf  1 


(1889)  136  U.  S.  607,  84  L.  ed.  264,  10 
Sup.  Ct  Rep.  838. 

Calif ornia.  —  Forbes  v.  McDonald 
<1879)  64  Gal.  98. 

Indiana.— Gilchrist  v.  Hatch  (1918) 
--  Ind.  App.  — ,  100  N.  E.  478  (as 
stating  the  rule). 

Kansas.— Noel  y.  Drake  (1882)  28 
Kan.  266,  42  Am.  Rep.  162. 

Michigan.— Wilbur  y.  Stoepel  (1890) 
82  Mich.  844,  21  Am.  St  Rep.  668,  46 
N.  W.  724;  Scripps  v.  Sweeney  (1910) 
160  Mich.  148,  126  N.  W.  72. 

Minnesota*  —  Dickson  y.  Kittson 
(1899)  76  Minn.  168,  74  Am.  St.  Rep. 
447,  77  N.  W.  820;  Van  Slykb  y. 
Andrews  (reported  herewith)  ante, 
1068;  Sefiz  y.  MiGHEL  (reported  here- 
with) ante,  1060. 

New  Yinrk.  —  Bosworth  y.  Allen 
(1901)  168  N.  Y.  167,  66  L.R.A.  761, 
86  Am.  St.  Rep.  667,  61  N.  E.  168;  Fre- 
mont y.  Stone  (1864)  42  Barb.  1^; 
Fennessy  y.  Ross  (1896)  90  Hun,  298, 
86  N.  Y.  Supp.  868;  Fennessy  y.  Ross 
(1896)  6  App.  Diy.  842,  89  N.  Y.  Supp. 
828;  Snow  y.  Church  (1897)  18  App. 
Diy.  108, 42  N.  Y.  Supp.  1072. 

Ohio.— Jones  y.  Scudder  (1872)  2 
Cin.  Sup.  Gt  Rep.  178. 

VHsconsin. — Sauerhering  y.  Rueping 
(1909)  187  Wis.  407,  119  N.  W.  184. 

It  will  be  seen  that  i$  is  held  in  Van 
Slyks  y.  Andrews  (reported  here- 
with) ante,  1068,  that  an  agreement 
was  yoid  by  which  the  president  of  a 
national  bank  agreed  with  the  other 
directors  to  resign  his  office  and  sell 
hi&  stock  to  them,  they  to  buy  at  least 
one  half  of  his  stock,  to  elect  him ' 
chairman  of  the  board  of  directors, 
and  maintain  him  there  for  fourteen 
months,  to  secure  the  continuance  and 
ratification  of  the  contract  by  the  nesct 
board  of  directors,  and  to  make  a  cer- 
tain payment  to  him  or  his  widow ;  the 
court  holding  that  the  plaintiff  could 
not  found  an  action  thereon  against 
the  other  directors. 

In  Seitz  y.  Michel  (reported  here- 
with) ante,  1060,  it  is  held  that  an 
agreement  between  plaintiff  and  de- 
fendant, the  principal  founders  and 
directors  of  a  corporation,  that  the 
defendant,  the  majority  stockholder, 
should  furnish  the  plaintiff  with  em- 
ployment for  life  in  the  management 


of  the  enterprise,  was  yoid  as  ham- 
pering the  free  exeroise  of  judgment 
of  the  defendant  as  director,  to  which 
the  other  stockholders  were  entitled. 
Followed  in  Seits  y.  Michel  (1921)  — 
Minn.  — ,  181  N.  W.  106. 

A  contract  with  the  president,  who 
holds,  as  trustee,  a  controlling  interest 
in  the  stock  of  a  joint-stock  company, 
that  plaintiff  should  be  permanently 
retained  as  yice  president  of  such 
company  at  a  salary  of  at  least  $6,000 
per  annum,  is  yoid  as  against  public 
policy.  West  y.  Camden  (1889)  136 
U.  S.  607,  84  L.  ed.  264, 10  Sup.  Ct.  Rep. 
888,  supra  (see  also  Rose's  Notes  to 
this  case). 

In  Noel  y.  Drake  (1882)  28  Kan.  266, 
42  Am.  Rep.  162,  supra,  where  a  direct- 
or and  president  of  a  national  bank 
agreed  to  sell  certain  stock  to  the 
plaintiff  and  giye  him  employment  as 
cashier  at  the  bank  at  a  certain  sal- 
ary, it  was  held  that  the  contract  was 
yoid.  • 

So  a  contract  a  part  of  the  consid- 
eration for  which  is  that  a  trustee  of 
a  corporation  shall  resign  in  prder 
that  a  friend  of  the  other  party  may 
be  put  in  his  place  is  contra  bonos 
mores,  as  a  yiolation  of  duty  to.  the 
stockholders.  Forbes  y.  McDonald 
(1879)  64  CaL  98,  supra.  :        : 

An  agreement  by  a  trustee  df  sisihb- 
ings  bank,  for  a  consideration  libyiiit: 
to  himself,  to  secnre  tha  eleiotionnfyf 
another  to  the  office  :of  truste?,  icdn- 
stitutes  a  breach  of  trust,  and  ;is'>yoid 
on  grounds  of  public  policy.  Dtekson 
y.  Kittson  (1899>  76  Miuu  168,  74  Am. 
St.  Rep.  447,  77  N.  W.  820,  supra. 
.  In  Jones  y.^  Scudder  (1872)  2  Citi. 
Sup.  Ct.  Rep.  (Ohio) ;  178,  supra,  it 
was  held  that  a  sale) of  a  controlling 
interest  in  the  stock  of  a  medical  jCoI- 
lege  for  cash,  together  with  the  agree- 
ment that  the  seller  should  retain  a 
certain  professorship  as  long  as  he 
chose,  is  illegal  as  to  such  agreement, 
as  the  board  of  trustees  by  law  was  to 
appoint  the  faculty,  and  a  contract  to 
lobby  with  them  to  procure  the  ap- 
pointment ef  the  seller  was  yoid. 

A  contract  between  four  directors 
and  majority  stockholders  of  four  cor- 
porations, fixing  their  policy,  which 
requires   tka  employment  of  a   cer- 
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tain  person  as  business  manager  of 
one  corporation  and  as  manager  of 
another  at  fixed  salaries,  is  void. 
Scripps  V.  Sweeney  (1910)  160  Mich. 
148, 125  N.  W.  72,  supra. 

A  contract  by  which  the  plaintiff 
agreed  that  he  would  sell  certain 
shares  of  stock  in  three  corporations 
to  the  defendant  for  a  certain  sum,  and 
that  the  defendant  should  have  the 
management  of  the  three  companies, 
and  should  receive  as  compensation 
for  such  management  for  the  period  of 
one  year  the  sum  of  $1,500,  payable 
monthly,  it  appearing  that  the  purpose 
and  intent  of  this  clause  was  that  at 
the  expiration  of  one  year  a  new  con- 
tract should  be  made  at  a. greater  sum 
than  $1,500  a  year,  and  that  the  de- 
fendant should  have  an  equal  rep- 
resentation in  the  board  of  directors 
of  the  three  companies  with  the  plain- 
tiff, and  should  be  made  vice  president 
and  general  manager  of  the  three  com- 
panies, is  void.  Fennessy  v.  Ross 
(1895)  90  Hun,  298,  85  N.  T.  Supp. 
868;  supra,  where  it  is  suggested  that 
the  plaintiff  was  a  director.  Followed 
on  an  amended  complaint  in  Fennessy 
v.  Ross  (1896)  5  App.  Div.  842,  89  N. 
Y.  Supp.  828,  i^upra. 

In  Wilbur  v.  Stoepel  (1890)  82  Mich. 
844,  21  Am.  St.  Rep.  568,  46  N.  W.  724, 
supra,  it  was  held  that  an  agrreement 
by  the  majority  stockholders,  who 
were  also  directors,  in  consideration 
of  a  purchase  of  part  of  their  stock 
by  a  third  party,  that  he  would  be 
employed  as  manager  for  two  years, 
and  that  at  the  end  of  that  time  if  he  * 
decided  to  withdraw,  or  if  during  ^e 
two  years  the  company  dispensed  with 
his  services,  they  would  repurchase 
the  stock  at  a  certain  figure,  is  void 
as  contrary  to  public  policy  as  against 
those  not  consenting  to  it.  The  court 
said :  'The  defendants  were  directors, 
and,  in  the  management  of  the  cor- 
porate affairs,  cannot  but  be  unduly 
influenced  by  such  an  agreement. 
Their  natural  desire  and  inclination 
would  be  to  continue  the  plaintiff  as 
manager,  although  it  were  against 
the  interest  of  the  other  stockholders, 
and  would  be  against  their  own  as 
stockholders  but  for  the  agreement 
which  might  render  thetn  liable  for 


the  payment  of  a  large  sum  if  they 
failed  to  retain  him.  Nor  is  such  con- 
tract made  valid  by  the  good  faith  of 
the  parties  to  it.  Its  effect  upon  stock- 
holders who  are  not  parties  to  it,  or 
do  not  consent  to  it,  is  the  same  in  the 
one  case  as  in  the  other." 

In  Snow  V.  Church  (1897)  13  App. 
Div.  108,  42  N.  Y.  Supp.  1072,  supn, 
it  was  held  that  an  agreement  among 
the  majority  stockholders,  who  were 
also  directors,  that  they  would  so  vote 
their  stock  at  all  elections  of  directors 
that  three  persons  to  be  named  by  one 
of  the  parties,  and  two  persons  to  be 
named  by  two  of  the  other  parties, 
should  be  elected  directors,  it  being 
further  provided  that  the  parties 
should  use  their  best  endeavors  and 
influence,  both  as  stockholders  and 
directors  of  the  company,  to  continue 
certain  person's  in  office, — ^is  contrary 
to  public  policy  and  void. 

In  Sauerhering  v.  Rueping  (1909) 
187  Wis.  407,  119  N.  W.  184,  supra,  it 
was  held  that  an  agreement  between 
a  third  party  and  certain  officers  and 
directors  of  a  mutual  indemnity  in- 
surance company,  whereby  it  was  con- 
templated that  such  third  party  should 
obtain  the  right  to  manipulate  the 
company  in  his  own  interest,  by  get- 
ting control  of  the  directors  and  of- 
ficers, to  be  secured  by  the  r^noval  of 
some  and  the  election  of  others  of  his 
own  choosing,  is  illegal  and  contrary 
to  public  policy  and  good  morals. 

In  Fremont  v.  Stone  (1864)  42  Barb. 
(N.  Y.)  169,  supra,  it  was  held  that 
an  agreement  that»  upon  payment  of  a 
certain  sum  for  certain  railroad 
shares,  new  directors,  to  be  nonoinated 
by  the  purchasers,  should  be  substi- 
tuted in  place  of  all  the  other  direct- 
ors, was  an  attempt  improperly  to  in- 
terfere with  the  rights  of  others,  and 
was  clearly  contrary  to  public  policy. 

In  Bosworth  v.  Allen  (1901)  168 
N.  Y.  157,  66  L.R.A.  761,  85  Am.  St 
Rep.  667,  61  N.  E.  163,  supra,  it  was 
held  that  consistent  causes  of  action 
in  equity,  arising  out  of  the  same 
transaction,  ivhich  may  be  jpined,  are 
disclosed  by  a  complaint  against 
.directors  of  a  corporation  and  its  at- 
torney to  recover  from  the  directors 
a  sum  which  they  had  received  ior 
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tuminir  their  oflSces  over  to  third  pw* 
sons,  another  sum  received  for  surren- 
der of  their  stock  in  excess  of  its  value, 
and  dama^res  for  losses  resulting  from 
the  conspiracy  to  wreck  the  corpora- 
tion,  as  well  as  to  set  aside  a  contract 
fraudulently  made  with  the  attorney 
in  furtherance  of  the  conspiracy. 

In  Gilchrist  v.  Hatch  (1918)  —  Ind. 
App*  — 9  100  N.  E.  73,  supra,  the  court 
expressed  the  opinion  that  *'as  a  gen- 
eral rule,  a  contract  by  a  director  or  a 
majority  stockholder  of  a  corporation, 
whereby  he  undertakes,  in  considera- 
tion of  a  private  benefit  or  advantage 
accruing  to  himself,  to  secure  the  ap- 
pointment of  another  to  a  lucrative  of- 
fice or  a  position  of  profit  in  the  cor- 
l>oration,  is  against  common  honesty, 
and  therefore  against  public  policy/' 

In  Dulin  v.  Pacific  Wood  &  Coal  Go. 
(1894)  108  CaL  357,  86  Pac.  1045,  the 
court  said  as  to  the  choice  of  pres- 
ident: "It  is  conceded  by  counsel  for 
appellant  that  a  director  cannot  ob- 
ligate himself  to  vote  in  a  certain  way, 
and,  this  being  so,  the  courts  must  be 
powerless  to  direct  his  vote." 

In  Flaherty  v.  Gary  (1901)  62  App. 
Div.  116,  70  N.  T.  Supp.  951,  affirmed 
in  (1908)  174  N.  Y.  550,  67  N.  E.  1082, 
the  court  stated  that  an  agreement 
for  assisting  in  the  formation  of  a 
mortgage  insurance  corporation  was 
void.  The  court  said:  'The  agree- 
ment contemplated  precluding  any 
person  from  becoming  a  stockholder 
who  would  not  agree  in  advance,  in 
addition  to  paying  cash  for  his  stock, 
that  plaintiff  should  be  employed  dur- 
ing the  entire  corporate  existence 
subject  to  the  termination  of  the  con- 
tract on  six  months'  notice,  and  that 
he  should  receive  for  his  services  near- 
ly one.  third  of  the  gross  receipts  of 
the  company,  not  only  while  he  con- 
tinued in  its  employ,  but  a  like  per- 
centage thereafter  of  the  premiums 
on  policies  then  in  force  and  on  pol- 
icies in  renewal  thereof.  .  .  •  The 
directors  were  to  have  no  option,  but 
to  employ  him  on  these  terms,  even 
though  in  their  opinion  his  services 
might  be  of  no  value  to  the  corpora- 
tion. He  was  to  have. exclusive  charge 
of  soliciting  and  securing  business  for 
the  company.  It  is  difficult  to  see  how 
12  A.L.R.— 68. 


the  directors  could  perform  their  stat- 
utory duty  of  managing  and  control- 
ling the  affairs  of  the  corporation  in 
the  interests  of  the  stockholders,  its* 
policyholders,  and  other  creditors,  if 
they  were  to  be  thus  limited  and  re- 
stricted by  this  contract.^ 

In  Odell  V.  Wells  (1918)  188  App. 
Div.  242,  17;L  N.  Y.  Supp.  845,  an 
agreement  to  form  a  corporation, 
the  corporators  to  be  the  directors 
and  officers,  with  specified  salaries, 
and  which  provided  for  the  pur- 
chase of  the  stock  of  a  party  in  cer- 
tain circumstances,  was  held  not 
intended  to  remain  in  force  as  to  the 
subject  of  voting  by  the  directors  for 
officers,  and  fixing  salaries  beyond  tiie 
joint  lives  of  the  parties,  the  court 
stating  that  as  to  election  of  officera 
and  salaries  "the  contract  as  to  these 
matters  would  have  been  void  in  its 
inception  had  there  been  stockholders 
who  were  not  parties  to  it,  and  •  .  . 
it  would  become  void  so  far  as  un- 
executed from  the  time  persons  not 
parties  acquired  shares  of  stock." 

But  in  Mullen  v.  Gaffey  (1879)  6 
Ohio  Dec.  Reprint,  788,  it  was  held 
that  there  was  nothing  illegal  in  an 
agreement  by  the  owner  of  a  majority 
of  the  stock  of  a  corporation  to  elect 
a  particular  person  secretary  and 
treasurer,  the  court  saying  the  cor- 
poration was  of  a  kind  the  manage- 
ment of  which,  under  the  law,  is 
committed  not  to  trustees,  but  to  the 
stockholders. 

The  following  cases,  while  not  with- 
in the  scope  of  this  annotation,  may  be 
here  referred  to. 

It  was  held  in  Gage  v.  Fisher  (1895) 
5  N.  D.  297,  31  L.R.A.  557,  65  N.  W. 
809,  that  a  contract  to  allow  another 
to  control  the  voting  of  stock,  based 
upon  a  promise  of  the  one  who  is  to 
control  such  stock  to  secure  for  the 
owner  of  the  stock  an  office  in  the 
corporation,  is  illegal;  and  the  whole 
contract  is  void,  although  the  illegal 
consideration  (i.  e.,  the  promise  to 
secure  for  the  owner  of  the  stock  a 
corporate  office)  constitutes  only  a 
part  of  the  consideration  for  the 
agreement  to  give  such  promisee  con- 
trol of  the  stock. 
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In  Woodraff  y.  Wentworth  (1882) 
133  MaB&  809,  it  was  held  that  an 
agreement  upon  a  pecuniary  consid- 
eration that  the  plaintiff,  a  stockhold- 
er in  a  private  corporation,  should 
vote  for  a  certain  person  as  manager 
in  place  of  the  defendant,  and  further 
vote  to  increase  the  salaries  of  the 
ofBcers,  including  the  manager,  upon 
the  sale  of  the  defendant's  stock,  was 
void. 

It  was  held  an  illegal  contract  where 
the  defendant  and  another,  together, 
owning  a  majority  of  the  stock  of  a 
corporation,  agreed  that  the  plaintiff 
should  be  made  treasurer  of  the  com- 
pany at  a  stipulated  salary;  the  plain- 
tiff on  his  part  agreeing  to  take  part 
of  their  stock  at  par,  with  an  agree- 
ment that  it  should  be  taken  back  and 
an  allowance  made  for  interest  "in 
case  it  should  be  desirable  for  any 
reason  to  dispense  with -the  plaintiff's 
service  as  treasurer/'   The  court  said: 


"H  was  the  purpose  and  effect  of  the 
eentract  to  influence  the  defendant,  in 
the  decision  of  a  question  affeetinc 
the  private  rights  of  ottiers,  by  con- 
siderations foreign  to  those  rights. 
The  promisee  was  placed  under  direct 
inducement  to  disregard  his  duties  to 
other  members  of  the  corporation,  whe 
had  a  right  to  demtod  his  disinterest- 
ed action  in  the  selection  of  saitable 
officers.  He  was  in  a  relation  of  trust 
and  confidence,  which  required  him  te 
look  only  to  the  best  interest  of  the 
whole,  uninfluenced  by  private  gain. 
The  contract  operated  as  a  fraud  upon 
his  associates.''  Guernsey  v.  Cook 
(1876)  120  Mmm.  601. 

And  in  Noyes  v.  Marsh  (1877)  121 
Hasfik  286,  it  was  said  of  a  similar  con- 
tract that,  even   if  valid,  a  bill  in 
equity   for  its   specific   performance 
,  would  not  lie,  it  not  appearing  that 
'  there  was  no  adequate  remedy  at  law. 

jS.  b«  b* 


WESTERN  DRUG  SUPPLY  &  SPECIALTY  COMPANY  of  Eanaaa  (Xj, 

Missouri,  for  Use  of  LOUIS  LOWENSTEIN, 

BOARD  OF  ADMINISTRATION  of  the  State  of  Kansas  et  aL 

Kanaaa  Supreme  Cfourt'^  February  7,  t021K 
(106  Kan.  266,  187  Pac.  701.) 

Contract  —  breach  —  excuse  —  appointment  of  recetver. 

1.  The  plaintiff,  a  drug  company,  contracted  to  furnish  the  board  of 
administration  certain  supplies  for  the  state  institutions.  After  comply- 
ing with  the  contract  for  awhile,  it  ceased  to  furnish  goods,  for  the  reason 
that  a  creditor  had  sued  and  procured  the  appointment  of  a  receiver,  wbe 
took  over  and  sold  all  the  plaintiff's  assets.  Held  not  a  defense  to  an 
action  or  claina  of  offset  for  damages  for  breach  of  the  contract. 

\See  note  on  this  qtcestion  beginning  an  page  1079.] 

—  impossibility  of  performance  —  ef- 
fect! 

2.  Grenerally,  when  one  contracts  to 
do  a  thing  possible  in  itself,  he  will 
be  liable  for  breach  of  such  contract, 
notwithstanding  the  occurrence  of  a 

Headnotes  by  West,  J. 


contingency  which,  although  not  fore- 
seen by  him  or  within  his  control, 
might  have  been  provided  against 
has  put  it  out  of  his  power  to  pert 
form.  , 

[See  6  R.  G.  L.  lOOOJ 


Petition  for  a  writ  of  mandamus  to  compd  defendants  to  isvue  a 
voucher  for  the  amount  claimed  to  be  due  for  certain  supplies  fumialiad 
by  plaintiff  to  them  for  the  state  institutions.    Writ  dmried. 

The  facts  are  stated  in  the  opinion  of  the  eouTt. 


WBSTSRN  DRUG  SUPPLY  &  S.  CO. 

(109  Kam.  $ii, 

Messrs.  Charles  &  Briggs  and  &  J. 
^Geittman  for  plaintiff. 

Messrs.  R  J.  Hopld]ifl»  Attorney  Gen- 
eral, and  &  N.  Hawkes^  Assistant  At- 
torn^ General,  for  defendants. 

West,  J.,  delivered  the  opinion  of 
the  court: 

This  action  involves  the  one  ques- 
tion, the  right  of  the  plaintiff  to 
compel  the  defendant  to  issue  a 
voucher  for  the  amount  claimed  to 
be  due.  By  the  agreed  statement  of 
facts  it  appears  that  in  the  fall  of 
1917  the  l>oard  contracted  in  writing 
with  the  plaintiff  for  certain  sup- 
plies for  the  state  institutions,  and 
the  plaintiff  made  a  bond  to  faith- 
fully perform  its  obligations.  The 
supplies  were  furnished  until  Jan- 
uary 24,  1918,  since  which  time  no 
more  have  been  furnished,  for  the 
sole  reason  that  an  action  was  filed 
against  the  plaintiff  in  Jackson 
county,  Missouri,  and  a  receiver  ap- 
pointed for  all  its  effects,  who  also 
took  charge  of  all  its  assets  and  sold 
them  in  bulk  to  Louis  Lowenstein, 
for  whose  benefit  this  action  is 
brought.  The  damages  suffered  by 
the  defendant  on  account  of  the  fail- 
ure to  supply  the  goods  amount  to 
the  precise  sum  claimed  to  be  due  by 
the  plaintiff. 

The  plaintiff  invokes  th6  doctrine 
of  vis  major,  and  contends  that,  as 
its  failure  was  no  fault  of  its  own, 
but  was  caused  by  the  receivership, 
it  should  be  unburdened  with  any 
liability  therefor.  The  cases  of  Kan- 
sas Union  L.  Ins.  Co.  v.  Burman,  141 
Fed.  835,  73  C.  C.  A.  69 ;  Malcomson 
V.  Wappoo  MiUs  (C.  C.)  88  Fed.  680; 
Re  Inman  &  Co.  (D.  C.)  176  Fed.  312 ; 
Re  Inman  &  Co.  (D.  C.)  171  Fed.  186, 
and  South  Memphis  Land  Co.  v.  Mc- 
Lean Hardwood  Lumber  Co.  102  C. 
C.  A.  663,179  Fed.  417, 421,  are  cited. 

The  defendant  asserts  that,  hav- 
ing contracted  to  furnish  the  goods, 
the  plaintiff  is  not  absolved  from  lia- 
bility for  failure  on  account  of  the 
receivership,  and  cites  as  authorities 
Roehm  v.  Horst,  178  U.  S.  19,  44  L. 
ed.  960,  20  Sup.  Ct.  Rep.  780,  and  * 
Central  Trust  Co.  v.  Chicago  Audi- 
torium Asso.  240  U.  S.  681,  60  L.  ed. 
811,  L.R.A.1917B,  680,  86  Sup.  Ct 
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Hep.  412.  The  Malcomson  Case  is 
not  applicable.  Kansas  Union  L. 
Ins.  Co.  V.  Burman  was  decided  by 
the  eighth  circuit  court  of  appeals, 
which  held  that  when  one  insurance 
company  took  over  the  business  and 
policies  of  another,  and  the  agent  of 
the  transferring  company  took  serv- 
ice under  the  transferee,  which 
agreed  to  guarantee  his  commissions 
on  renewal  premiums  as  paid  to  the 
company,  but  before  any  such  pre- 
miums were  collected,  by  a  decree  of 
the  court,  at  the  suit  of  stockholders, 
the  transfer  agreement  was  declared 
to  be  ultra  vires,  the  superior  force 
which  prevented  performance  was 
in  such  case  the  interposition  of  the 
court,  which  rendered  the  peif  orm- 
ance  impossible.  The  company 
guaranteed  the  performance  of  the 
contract  for  such  commissions, 
which  contract  provided  that  in  case 
the  employment  should  end  for  any 
cause  the  company  would  pay  the 
commissions  on  renewal  policies  as 
they  were  paid  to  the  company.  It 
was  held  that  the  agent  could  not 
recover  against  the  transferee  for 
the  value  of  such  renewals  on  the 
ground  that  the  defendant  company 
had  wrongfully  rendered  the  con- 
tract impossible  of  performance.  It 
was  said  that  the  contract  between 
the  two  companies  was  made  forty 
days  before  the  plaintiff's  contract 
was  entered  into,  and  that  he  knew 
about  the  former  when  he  made  the 
latter,  and  that  the  former  was  being 
tested  in  court. 

''In  principle  there  can  be  no  dis- 
tinction between  an  injunction 
granted  on  the  interposition  of  the 
state,  in  the  exercise  of  the  sovereign 
right  of  visitation,  and  one  granted 
by  the  court  at  the  suit  of  a  stock- 
holder on  the  ground  that  the  trans- 
action of  the  two  corporations  is  in 
contravention  of  the  charter  granted 
by  the  sovereign.  The  decree  of  the 
court  rendered  it  illegal  for  the 
plaintiff  in  error  to  collect  or  receive 
a  dollar  of  premiums  on  the  policies 
issued  by  the  Mutual  Company ;  and 
it  prevented  the' agent  from  paying 
over  a  dollar  to  the  plaintiff  in  error 
of  any  such  premiums.    .    •    .    The 
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vis  major,  which  prevents  perform- 
ance in  such  cases,  is  the  interposi- 
tion of  the  court.  .  •  .  The  sub- 
stantive thing  contracted  about  by 
the  parties  here  was  the  collection  of 
renewal  premiums  on,  the  policies 
theretofore  issued  by  the  Mutual 
Company,  on  which  depended  the 
right  of  the  defendant  in  error  to 
commissions.  And  when  the  court, 
without  default  on  the  part  of  either 
party,  and  against  the  resistance  of 
the  plaintiff  in  error,  impounded  the 
subject-matter, — ^took  it  into  cus- 
todia  legis, — and  prohibited  the 
plaintiff  in  error  from  collecting  or 
receiving  any  such  premiums,  and 
required  the  agent  to  attorn  to  the 
trustees  appointed  by  the  courts  it 
in  effect  put  an  end  to  the  existence 
of  the  thing — the  subject  of  the  con- 
tract— ^in  so  far  as  the  parties  to 
that  contract  were  concerned/'  72 
O.  O.  A.  o2. 

It  will  readily  be  seen  that  the 
circumstances  were  quite  different 
from  those  now.under  consideration, 
and  that  the  very  basis  on  which 
that  action  was  brought  was  de- 
clared void.  In  South  Memphis 
Land  Co.  v.  McLean  Hardwood  Lum- 
ber Co.  the  sixth  circuit  court  of  ap- 
peals had  under  consideration  a  con- 
tract by  which  a  lumber  company 
purchased  a  site  for  a  plant  from  a 
land  company,  which  guaranteed 
certain  railroad  facilities  and  bound 
itself  to  see  that  a  railroad  company 
should  erect  a  spur  track  on  Rail- 
road avenue  to  the  plaintiff's  saw- 
mill. The  railroad  company  had  no 
line  on  Railroad  avenue,  but  one  was 
contemplated.  An  injunction  was 
granted  restraining  this  company 
from  crossing  the  tracks  of  another 
railroad  company  at  grade,  which  in- 
junction had  remained  in  force  for 
three  years  without  a  trial  of  the 
case,  and  for  this  reason  the  line  on 
Railroad  avenue  was  not  built,  and 
this  was  held  not  to  relieve  the  de- 
fendant of  liability  for  nonperform- 
ance of  its  contract.  The  court 
quoted  from  Dermott  v.  Jones  (In-  < 
gle  V.  Jones)  2  Wail.  1,  7,  17  L.  ed. 
762,  764,  the  rule  there  announced : 
"That  if  a  party  by  his  contract 


jcharge  himself  with  an  obligation 
possible  to  be  performed,  he  must. 
make  it  good,  unless  its  performance 
is  rendered  impossible  by  the  act  of 
God,  the  law,  or  the  other  party. 
Unforeseen  difficulties,  however 
gr6at,  will  not  excuse  him."  102  C. 
C.  A.  567,  179  Fed.  421. 

It  was  said :  'It  is  clear  that,  un- 
less the  issuing  of  the  injunction  is 
to  be  regarded  as  an  act  of  the  law» 
the  injunction,  even  if  an  absolute 
prohibition  against  the  crossing  of 
the  Illinois  Central  tracks,  would 
not  excuse  the  breach  of  the  guar- 
anty. There  is  no  doubt  that  a  legal 
impossibility  arising  from  a  change 
in  the  law  of  the  country  exonerates 
the  promisor.  .  .  .  There  is  high- 
ly respectable  authori^  for  the 
proposition  that  judicial  process,  or- 
der, or  decree  may  .*onstitute  such 
vis  major  as  to  relieve  a  party  from 
an  otherwise  absolute  obligation. 
...  On  the  other  hand,  there  is 
excellent  authority  for  the  proposi- 
tion that  an  injunction  in  a  suit  by 
a  third  party  furnishes  no  excuse 
for  nonperformance  of  an  express 
contract.'*    102  C.  C.  A.  567. 

In  the  Inman  Case,  it  was  held  by 
the  United  States  district  court  of 
the  northern   district   of  Georgia, 
that  an  adjudication  in  involuntary 
bankruptcy  terminateif  a  contract  of 
employment,  and  that  the  employee 
has  no  claim  for  damages  for  breach 
of  the  contract  provable  against  the 
estate  in  bankruptcy.     After  a  re- 
view of  many  authorities  the  conclu- 
sion was  reached  that  the  adjudica- 
tion of  bankruptcy  terminated  the 
contract  of  employment  by  opera- 
tion of  law,  and  ended  all  liabilities 
except  such  as  were  expressed  in  the . 
Bankruptcy    Act.      In   the   Inman 
Case,   decided   by  the  same  court 
(175  Fed.  312),  the  decision  just  re- 
ferred to  was  followed.    The  judge 
said  he  did  not  believe  that,  where 
involuntary   proceedings   in  bank- 
ruptcy are  instituted  and  the  bank- 
rupt's business  and  effects  are  taken 
charge  of  by  the  court  and  adminis- 
tered for  the  benefit  of  the  credi- 
tors, Jt  constitutes  such  a  breach  of 
an  executory  contract  as  to  author- 
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ize  proof  in  bankruptcy  for  the 
amount  of  damages  claimed  to  have 
been  caused  by  the  failure  to  carry 
out  the  contract.  Roehm  v.  Horst, 
178  U.  S.  1,  44  L.  ed.  953,  20  Sup. 
-Ct.  Rep.  780,  involved  only  the  re- 
fusal of  an  executory  contract,  and, 
hence,  is  not  applicable.  Central 
Trust  Co.  V.  Chicago  Auditorium 
Asso.  supra,  decided  that  the  inter- 
vention of  bankruptcy,  under  the 
circumstances  shown,  constituted  a 
breach  of  contract,  notwithstanding 
the  petition  was  involuntary,  and  it 
was  held  that  the  claim  of  the  prom- 
isee was  one  founded  upon  a  con- 
tract, expressed  or  implied,  and 
provable  under  the  Bankruptcy  Act. 
A  transfer  company  contracted  with 
a  hotel  company  for  certain  baggage 
and  livery  privileges  for  five  years. 
The  hotel  company  reserved '  the 
right  to  cancel  by  giving  six  months* 
notice  on  certain  specified  condi- 
tions. It  also  reserved  the  right  to 
terminate  the  privileges  at  its  op- 
tion if  the  transfer  company  de- 
faulted for  thirty  days  in  the  pay- 
ment of  any  instalment  due.  The 
contract  remained  in  force  until  the 
transfer  company  was  adjudged  a 
bankrupt,  neither  party  having 
failed  in  its  performance.  The  ho- 
tel company  entered  into  an  agree- 
ment with  other  parties  for  the  per- 
formance of  baggage  and  livery 
:services,  and  exhibited  against  the 
estate  a  claim  for  unliquidated  dam- 
ages for  failure  of  the  bankrupt  to 
carry  out  its  contract.  The  trustee 
objected  to  this  claim  and  the  ref- 
eree sustained  him.  This  was  af- 
firmed by  the  district  court  and  re- 
versed by  the  circuit  court  of  ap-  ^ 
peals  with  direction  to  allow  the 
claim.  The  Supreme  Court  said: 
^'Whether  the  intervention  of  bank- 
ruptcy constitutes  such  a  breach, 
and  gives  rise  to  a  claim  provable  in 
the  bankruptcy  proceedings,  is  a 
question  not  covered  by  any  previ- 
ous decision  of  this  court,  and  upon 
which  the  other  Federal  courts  are 
in  conflict"    240  U.  S.  589. 

^It  is  argued  that  there  can  be  no 
anticipatory  breach  of  a  contract, 
-except  it  result  from  the  voluntary 
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act  of  one  of  the  parties,  and  that 
the  filing  of  an  involuntary  petition 
in  bankruptcy,  witii  adjudication 
thereon,  is  but  the  act  of  the  law  re- 
sulting from  an  adverse  proceeding 
instituted  by  creditors.  .  .  .  Ex- 
ecutory agreements  play  so  impor- 
tant a  part  in  the  commercial  world 
that  it  would  Jead  to  most  unfor- 
tunate results  if,  by  interpreting  the 
[Bankruptcy]  Act  in  a  narrow 
sense,  persons  entitled  to  perform- 
ance of  such  agreements  on  the  part 
of  bankrupts  were  excluded  from 
participation  in  bankrupt  estates, 
while  the  bankrupts  themselves,  as 
a  necessary  corollary,  were  left  still 
subject  to  action  for  nonperform- 
ance in  the  future,  although  without 
the  property  or  credit  often  neces- 
sary to  enable  them  to  perform. 
We  conclude  that  proceedings, 
whether  voluntary  or  involuntary, 
resulting  in  an  adjudication  of 
bankruptcy,  are  the  equivalent  of  ati 
anticipatory  breach  of  an  executory 
agreement,  within  the  doctrine  of 
Roehm  v.  Horst,  supra.  .  •  .  We 
therefore  conclude  that  the  circuit 
court  of  appeals  was  correct  in  hold- 
ing that  the  intervention  of  bank- 
ruptcy constituted  such  a  breach  of 
the  contract  in  qiydstion  as  entitled 
the  Auditorium  Association  to  prove 
its  claim."    240  U.  S.  590,  593. 

It  will  be  observed  that  none  of 
these  cases  relied  on  precisely  fits 
the  case  we  are  considering.  This 
was  not  a  suit  iir  a  Federal  court  ; 
and  did  not  involve  the  Bankruptcy 
Act.  We  must  therefore  find  a  solu- 
tion of  the  question  presented  by 
going  back  to  chart  class  rules  I6ng 
ago  announced  and  ever  since  fol- 
lowed. One  would  suppose  that,  if 
he  enters  into  a  contract  to  do  a 
thing  which  he  knows  may  become 
impossible,  he  should  be  bound 
thereby ;  for  otherwise  to  sign  such 
a  contract  would  be  an  idle  thing, 
and  any  probable  or  foreseen  con- 
tingency could  be  guarded  against 
"while  yet  it  is  day."  And  the  law, 
which  is  said  to*  be  common  sense, 
also  reasons  on  this  wise.  Chitty  on 
Contracts,  15th  ed.,  uses  these 
words:     "As  a  general  proposition 
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of  law,  if  a  man  contract  to  do  a 
thing  which  is  absolutely  impossi- 
ble, such  contract  will  not  bind  him, 
because  no  man  can  be  obliged  to 
perform  an  impossibility.     .     .     • 

Contract-  ^      whcre  the  con- 

impoMtbiiitr  of  tract    is    to    do    a 

2:iirect?*°***  ^^^f^  which  is  pos- 
sible, in  itself,  or 
where  it  is  conditioned  on  an  event 
which  happens,  the  promisor  will  be 
liable  for  a  breach  liiereof ,  notwith- 
standing  that  the  occurrence  of  an 
accident  or  other  contingency  which, 
although  it  was  not  foreseen  by  or 
within  the  control  of  the  parfy, 
might  have  been  provided  against 
by  his  contract,  has  put  it  beyond 
his  power  to  perform  iV*  Pages 
707,  708. 

The  authority  regarded  by  many 
as  almost  the  father  of  law  of  con- 
tracts— Parsons — says :  "It  has 
been  somewhat  questioned  how  far 
the  impossibility  of  doing  what  a 
contract  requires  is  &  good  defense 
against  an  action  for  the  breach  of 
it.  If  the  performance  of  a  contract 
could  not  possibly  be  attributed  to 
the  promisor,  and  this  impossibility 
was  not  among  the  probable  contin- 
gencies which  a  prudent  man  should 
have  foreseen  and  provided  for,  it 
should  seem  that  this  would  be  a 
sufficient  defense.  But  to  make  the 
act  of  God  a  defense  It  must  amount 
to  an  impossibility  of  performance 
by  the  promisor;  mere  hardship  or 
difficully  will  not  suffice.  ...  So 
if  it  becomes  impossible  by  contin- 
gencies which  should  have  been 
foreseen  and  provided  against  in 
the  contract,  and  still  more  if  they 
might  have  been  prevented,  the 
promisor  should  be  held  answer- 
able." 2  Parsons,  Concr.  9th  ed. 
672,  673. 

In  Nugent  v.  Smith,  L.  R.  1  C.  P. 
Div.  432,  1  Eng.  Rul.  Cas.  216,  a 
common  carrier  by  sea  from  London 
to  Aberdeen  received  from  the  plain- 
tiff a  mare  to  be  carried  to  Aberdeen 
for  hire.  In  the  course  of  the  voy- 
age the  ship  encountered  rough 
weather,  and  the  mare  received 
such  injuries  that  she  died.  This 
was  held  to  be  an  irresistible  act  of 


nature,  which  relieved  the  carrier 
from  performance  of  his  contract; 
it  being  held  that  the  loss  could  not 
have  been  prevented.  Cockbum, 
Ch.  J.,  in  the  opinion,  said  that  tiie 
language  of  the  Praetorian  Edict,  as 
given  in  the  Digest,  might  be  con- 
strued to  mean  that  the  liability  of 
the  carrier  by  sea  was  unlimited, 
but  that  Ulpian  construed  it  to  mean 
that  the  absence  of  blame  relieved 
the  carrier.  'There  is  no  doubt  that 
inevitable  accident  .  .  .  exempt 
the  carrier  from  liability.  .  .  . 
Such  is  the  Roman  law,  and  such  i& 
the  existing  law  of  all  the  nations 
which  have  adopted  the  Roman  law 
— France,  Spain,  Italy,  Germany, 
Holland,  and,  to  come  nearer  home, 
Scotland.  Xt  is  embodied  in  the 
Code  Civil  of  France."  Page  429. 
In  Brousseau  v.  The  Hudson,  11 
La.  Ann.  427,  the  plaintiff  sought  to 
recover  for  the  loss  of  four  bales  of 
carpeting  shipped  to  New  York  by 
sea  and  damaged  by  the  bursting  of 
four  casks  of  chloride  of  lime  in  the 
hold  of  the  vessel.  It  was  testified 
that  the  importation  of  chloride  of 
lime  had  been  carried  on  for  twenty 
years  without  any  bursting  of  the 
casks.  It  was  held  that  under  the 
Louisiana  Code,  which  makes  the 
carrier  liable  unless  the  loss  was  by 
accidental  or  uncontrollable  events, 
the  defendant  was  liable;  the  prin- 
ciple of  superior  force  not  being  ap- 
plicable. In  Romero  v.  Newman,  50 
La.  Ann.  80,  23  So.  493,  a  planter 
contracted  with  the  owner  of  a  re- 
finery to  grind  for  a  number  of 
years  the  cane  on  his  plantation  at 
his  own  sugar  house,  and  there  con- 
vert it  into  syrup,  and  then  convey 
it  to  the  refinery  through  pipes  laid 
down  at  its  own  expense.  During 
the  second  year  of  the  contract,  a  fire 
destroyed  the  planter's  sugar  house, 
placing  it  out  of  the  owner's  power 
to  comply  further  with  his  obliga- 
tions. The  contract  contained  a 
clause  that  the  planter  should,  at 
the  end  of  the  contract,  purchase 
the  pipes  at  their  value.  It  was  held 
that  the  refinery  owner,  in  thus  as- 
suming the  deterioration  of  the 
pipes  during  the  contract,  did  so  in 
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▼lew  of  continuing  benefitB  to  result 
to  him  therefrom,  and,  being  de- 
prived thereof  by  fire,  he  should 
have  the  highest  estimated  value 
placed  upon  the  pipes.  It  was  said 
that,  when  the  remiery  people  con- 
tracted, it  was  evidently  in  view  of 
the  fact  that  in  the  interval  between 
the  formation  of  the  contract  and  its 
ending  they  would  have  drawn  cer- 
tain benefits.  ''Of  Hiis  use  IJiey 
have  been  deprived  by  a  fire  for 
which  th^  were  not  responsible/' 
50  Iia.  Ann.  92.  The  /lecision  seems 
to  rest  somewhat  on  the  provisions 
ef  the  Louisiana  Code.  The  Michi- 
gan supreme  court,  in  Switzer  v. 
Pinconning  Mfg.  Co.  59  Mich.  488, 
26  N.  W.  762,  held  that  when  no  ex- 
press or  implied  provision  as  to  im- 
possibilily  of  performance  can  be 
found  in  the  terms  or  circumstances 
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of  a  contract,  the  promisor  general- 
ly remains  responsible  for  damages, 
notwithstanding  a  supervening  im- 
possibility. 

It  appears,  therefore,  both  by  rea- 
son and  by  authority,  that  the  party 
contracting  to  furnish  goods  for  a 
certain  length  of  time,  and  making 
such  contract  dou- 
bly sure  by  giving  rxcw^" 
bond    for    its    per-  SJKS'Jil"**"*  •' 
formance,  could  not 
be  relieved  because  someone  brought 
a  lawsuit  and  by  a  receivership  im- 
pounded and  sold  its  assets.    This 
might  have  reasonably  been  fore- 
seen and  guarded  against,  and,  hav- 
ing taken  its  chances,  the  drug  com- 
pany and  the  purchaser  at  the  bank- 
rupt sale  must  abide  by  the  conse-; 
quences. 

The  writ  is  denied. 


ANNOTATION. 
Appointment  of  receiver  as  excuse  for  nonperformance  of  contract. 


This  annotation  is  supplemental  to 
one  in  S  A.L.R.  624,  since  the  compila^ 
tion  of  which  only  one  decision,  in 
addition  to  the  reported  case  (West- 
ern Drug  Supply  &  Specialty  Go.  y« 
Board  op  Administration,  ante,  1074), 
seems  to  have  been  published.  This 
is  Primos  Chemical  Go.  v.  Fulton  Steel 
Corp.  (1920)  266  Fed.  937,  in  which 
it  was  held  by  the  district  court  of  the 
northern  district  of  New  York  that 
f  ne  who  had  been  employed  by  a  cor- 
poration as  general  sales  manager  on 


a  salary  and  commission  basis,  and 
who  had  also  become  a  member  of  its 
board  of  directors,  was  entitled  to  file 
a  claim  for  damages  based  on  the  ter- 
mination of  the  contract  by  the  re- 
ceiver of  the  corporation  that  he  was 
not  estopped  from  making  such  claim 
by  the  fact  that  as  an  officer  of  the 
corporation  he  had  aided  in  bringing 
about  the  receivership  and  had  ac- 
quiesced in  it;  and  that  he  had  not 
waived  such  claim  by  entering  into  the 
employment  of  the  receiver,     E.  S.  0. 


FIRST  NATIONAL  BANK  OF  PUKWANA,  Respt, 

V. 

BRULE  NATIONAL  BANK  OF  CHAMBERLAIN,  Appt 

Simih  JiMkota  Supreme  Court  ^^  March  5,  1917* 
(38  S.  D.  896,  161  N.  W.  616.) 


Bank  —  negligence  in  cashing  banlc  —  effect. 

1.  A  bank  which  cashes  a  check  for  a  stranger  without  any  identification 
except  by  a  stranger,  witnesses  the  stranger's  mark  by  its  cashier,  and 
marks  the  check  paid,  cannot  retain  the  proceeds  as  against  the  drawee 
which  pays  the  check  in  reliance  upon  the  apparent  faith  and  credit  which 
the  cashing  bank  had  placed  in  the  drawer. 

{See  note  an  this  qtiestion  beginmng  an  page  1089.] 
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Bills  and  ncvtes  —  cotistmction  of 
Negotiable  Instniments  Act. 
2.  The  section  of  the  Negotiable  In- 
struments Act  declaring  the  effect  of 
acceptance  or  certification  of  a  check, 
and  providing  that  the  drawer  and  all 
indorsers  are  thereby  discharged  from 
liability,  excludes  from  such  in- 
strument the  application  of  the  section 
defining  the  effect  of  accepting  nego- 
tiable paper  generally. 

Check  — •  pajinent  —  release  of  indors- 
er. 

8.  Payment  of  a  check  is  not  accept- 
ance within  the  meaning  of  the  stat- 
utory provision  that  acceptance  or 
certification  of  a  check  discharges 
from  liability  the  drawer  and  all  in- 
dorsers thereon. 


-—  payment  —  dlsdiaife  of  liability  of 
indoraer. 

4.  The  warranty  of  gMiQlneness  im- 
posed by  statute  upon  one  who  plaoM 
a  check  in  circulation  is  not  affected 
by  a  provision  of  the  statute  that  pay- 
ment of  the  instrument  discharges  the 
liability  of  indorsers. 

Damages  —  cashing  forged  cheek  — 
costs  and  attorneys*  fees. 

5.  The  costs  and  attorneys'  fees  in- 
curred by  a  bank  in  defending  an  ac- 
tion by  its  depositor  to  recover  money 
paid  out  by  the  bank  on  a  forged  check 
are  no  part  of  the  damages  to  be  al- 
lowed to  it  against  another  bank, 
which  cashed  ^e  forged  check  and 
placed  it  in  circulation^  in  an  action 
upon  its  warranty  of  the  genuineness 
of  the  signature. 


On  Petition  for  Rehearing. 


Bank  —  cashing  check  —  qualified  in- 
dorsement. 

6.  A  bank  which  cashes  a  check 
drawn  on  another  bank,  and  places  its 
name  upon  it  for  the  purpose  of  pass- 
ing it  through  the  clearing  bank,  is 
not  a  qualified  indorser  within  the 
meaning  of  the  provision  of  the  Nego- 
tiable Instruments  Act  that  one 
negotiating  a  check  by  qualified  in- 
dorsement warrants  the  instrument  as 
genuine. 

Bills  and  notes  —  drawee  as  transferee 
for  value. 

7.  The  drawee  of  a  check  is  not  a 
transferee  of  title  when  it  pays  it  to 
a  bank  which. has  cashed  it,  so  as  to 
entitle  it  to  the  benefit  of  the  provi- 
sion of  the  Negotiable  Instruments 
Act  that  every  person  negotiating  an 
instrument  warrants  that  the  in- 
strument is  genuine,  and  therefore  it 
cannot  hold  the  cashing  bank  liable 
for  the  amount  paid,  although  the  lat- 
ter bank  acted  on  a  forged  indorse- 
ment, in  the  absence  of  the  latter's 
negligence. 

—  effect  of  payment  of  check  as  estop- 
peL 

8.  Payment  of  a  check  by  the  drawee 


is  no  greater  than  acceptance  or  ce^ 
tification  as  a  basis  for  estoppel 
against  the  drawee,  in  favor  of 
one  who  put  the  check  into  circula- 
tion. 

Bank  —  payment  of  check  —  effect 

9.  A  bank  which  cashes  a  check 
without  prior  acceptance  or  certifica- 
tion by  the  drawee  takes  the  paper 
upon  the  credit  of  the  prior  indorser 
and  of  the  drawer,  and  the  drawee,  in 
paying  the  check,  has  a  right  to  rely 
upon  the  assumption  that  such  cash- 
ing bank  used  due  diligence»  especially 
where  it  negotiated  it  to  a  subsequent 
holder,  thus,  under  the  Negotiable  In- 
struments Act,  warranting  the  identity 
and  signature  of  the  maker. 

—  estoppeL 

10.  That  a  bank  which  cashes  a 
check  for  a  stranger,  and  marks  it 
'Taid,"  does  not  in  fact  pay  over  the 
money  until  it  has  received  it  from 
the  drawee,  does  not,  by  making  such 
payment,  so  change  its  position  that 
it  can  retain  the  money  as  against 
the  drawee  who  claims  its  return  be- 
cause the  drawer's  signature  was 
forged. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Brule 
County  (Smith,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  in  an  action  brought  to  recover  an  amount  paid  on  a  forged 
dieck.    Affirmed. 

The  facts  are  stated  in  the  opinions  of  the  court. 

Messrs.  Brown  &  Brown  for  appel-  Mr.  H.  E.  Httefacock  for  respond- 
lant.  ent. 
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Sttdth,  J,,  delivered  the  opinion  of 
13ie  couit: 

The  facts  material  to  a  determi- 
nation of  the  rules  of  law  applicable 
in  this  case  are  undisputed,  and  are 
substantially  as  follows:  One 
Gklorge  Kost,  a  Greek  laborer,  was 
anployed  as  one  of  a  track  gang  on 
the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  near  Pukwana  in  Brule 
county.  On  July  21,  1913,  Eost 
made  a  deposit  of  $200  in  the  First 
National  Bank  of  Pukwana.  He 
was  identified  by  the  foreman  of  the 
track  gang ;  said  he  could  not  write. 
The  bank  entered  the  deposit  in  the 
ordinary  bank  pass  book  and  deliv- 
ered the  book  to  Kost.  On  August 
20, 1913,  Kost  made  another  deposit 
of  $170,  which  the  bank  also  entered 
in  the  pass  book.  On  September  9, 
1913,  two  men  appeared  at  the 
Brule  National  Bank  of  Chamber- 
lain, and  talked  with  Pilger,  the 
cashier.  One  of  them  had  in  his 
possession  the  pass  book  containing 
the  deposit  entries  above  mentioned. 
The  man  who  accompanied  him  said 
his  name  was  Albers;  that  he  was 
foreman  of  the  gang ;  that  the  man 
with  him  was  George  Eost;  that 
Kost  could  not  speak  or  write  the 
English  language;  that  the  men 
were  not  going  back  to  Pukwana, 
and  Kost  wanted  to  get  his  money 
from  the  bank  there.  Pilger  told 
them  he  could  not  give  Kost  the 
money  then,  but  would  take  Kost's 
check  and  put  it  through,  and  if  the 
JPukwana  bank  paid  it,  Kost  could 
get  the  money  in  a  few  days.  Pil- 
ger. the  cashier,  then  wrote  a  check 
which  was  filled  up  as  follows : 

Pukwana,  S.  Dak.  9—9—1913. 
First  National  Bank  of  Pukwana. 
Pay  to  tie  order  of  Brule  Nation- 
al Bank,  $370,  three  hundred  seven- 
ty and  no  100  dollars. 

his 

X  George  Kost. 
mark 
Witness  to  mark :  George  F.  Pil- 
ger. 

This  check  was  indorsed  ''Brule 
National  Bank,  Chamberlain,  S.  D.,*' 
and  delivered  to  the  Whitbeck  Na^ 


tional  Bank  of  Chamberlain,  which 
was  used  as  a  clearance  bank  for 
other  banks.  The  check  was 
marked :  'Taid,  Sept.  1913,  and  the 
Brule  National  Bank  given  credit 
therefor  in  clearance." 

The  check  was  indorsed  by  the 
clearing  bank:  'Tay  any  bank  or 
banker,  or  order,  the  Whitbeck  Na- 
tional Bank,  Chamberlain,  S.  D. 
A.  C.  Whitbeck,  Cashier." 

The  check  was  .credited  to  the 
Brule  county  bank,  and  charged  in 
clearance  against  the  Pukwana 
bank.  It  was  stamped  by  the  latter 
bank  as  follows :  "The  First  Na- 
tional Bank,  Pukwana.  Paid  Sept. 
10,  1913." 

The  amount  of  this  check  was 
paid  by  the  Brule  National  Bank  of 
Chamberlain,  on  September  12, 
1913,  to  the  person  who  signed  the 
check  by  mark,  and  represented 
himself  to  be  George  Kost.  The 
check  was  a  forgery.  In  October, 
1913,  the  true  George  Kost  demand- 
ed payment  of  the  amount  of  his  de- 
posit, which  was  refused  by  the 
First  National  Bank  of  Pukwana. 
He  thereupon  instituted  suit,  and  in 
June,  1914,  recovered  judgment 
against  the  Pukwana  bank.  This 
judgment  was  for  $370.  The 
amount  of  the  deposit,  with  7  per 
cent  interest  from  October  27, 1913, . 
the  date  of  the  demand,  and  with 
costs  added,  amounted  to  $415.62, 
which  sum  was  paid  by  the  First 
National  Bank  of  Pukwana,  on  July 
29, 1914,  in  full  satisfaction  thereof. 
In  October,  1913,  about  the  time  the 
Pukwana  bank  learned  of  the  for- 
gery, it  tendered  to  the  Brule  Na- 
tional Bank  of  Chamberlain  the 
forged  check,  and  demanded  repay- 
ment of  the  $370,  which  was  refused. 
The  First  National  Bank  of  Puk- 
wana thereupon  instituted  this  ac- 
tion against  the  Brule  National 
Bank  of  Chamberlain,  and  on  April 
16,  1915,  recovered  judgment  in  the 
sum  of  $417.97,  the  amount  of  the 
judgment  paid  to  Kost  by  the  Puk- 
wana bank,  with  interest,  together 
with  the  sum  of  $56.35,  paid  for 
costs  and  attorney's  fees  by  the  Puk- 
wana bank  in  defending  that  action. 
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From  this  judgment  and  an  order 
denying  a  new  trial,  defendant  ap- 
peals. 

Appellant  assigns  as  error  the  al- 
lowance as  damages  of  the  amount 
expended  by  plaintiff  for  costs  and 
attorney's  fees  in  the  case  of  Kost 
against  the  Pukwana  bank,  in  the 
reception  and  exclusion  of  certain 
evidence,  and  insufficiency  of  the 
evidence  to  sustain  the  decision  and 
judgment.  It  is  appellant's  conten- 
tion that  under  the  facts  disclosed 
the  plaintiff  is  not  entitled  to  recov- 
er anything  whatever.  Appellant 
founds  this  contention  upon  what  it 
concedes  to  be  an  exception  to  a 
general  rule.  The  exception  as  stat- 
ed in  appellant's  brief  is  that  ''where 
a  bank  pays  money  on  an  instru- 
ment purporting  to  be  signed  by 
one  of  its  own  customers,  it  is  not 
entitled  to  recover  the  money  so 
paid,  because  it  is  held  that  it  is  in 
a  better  position  than  anyone  else  to 
know  the  genuineness  of  its  cus- 
tomer's signature." 

Appellant,  however,  concedes  that 
this  exception,  thus  broadly  stated, 
is  not  generally  recognized  at  the 
present  time.  The  courts  generally 
take  cognizance  of  a  distinction  be- 
tween forgeries,  commonly  so-called, 
of  indorsements  on  instruments  oth- 
erwise valid,  or  cases  in  which  a 
genuine  instrument  has  been  raised 
in  amount  by  means  of  a  forgery, 
and  those  cases  in  which  the  signa- 
ture to  the  original  instrument  is  a 
forgery.  As  pointed  out  in  the  note 
appended  to  the  case  of  First  Nat. 
Bank  v.  Bank  of  Wyndmere,  15  N. 
D.  299, 10  L.R.A.  (N.S.)  49, 125  Am. 
St.  Rep.  588, 108  N.  W.  546,  the  two 
classes  of  cases  first  named  are  said 
to  be  governed  by  the  rules  of  law 
permitting  recovery  of  money  paid 
under  mutual  mistake,  while  the  lat- 
ter class  is  controlled  by  the  rule  re- 
lating to  commercial  paper.  In  the 
absence  of  statute  establishing  a  dif- 
ferent rule,  recovery  by  the  negoti- 
ator and  indorsers  upon  the  implied 
warrant  of  genuineness  of  a  negoti- 
able instrument  is  held,  in  many 
cases,  to  be  limited  or  controlled  by 
the  doctrine  of  estoppel.    And  it  has 


be«ii  held  in  a  variely  of  cases  that 
the  drawee  who,  by  pajrment  or  ac- 
ceptance or  other  act,  has  induced 
the  original  indorser  to  change  his 
position  to  his  prejudice,  is  estopped 
to  recover  upon  the  implied  war* 
ranty  as  first  indorser  or  negotiator. 
On  the  other  hand,  it  has  been  held 
that  the  original  payee  or  indorser, 
who  by  his  act  has  induced  tiie 
drawee  to  relax  his  vigilance  in 
his  duty  to  satisfy  hunself  of 
the  genuineness  of  the  signature 
of  his  own  depositor,  is  estopped 
when  he  seeks  to  defend  an  ac- 
tion by  the  drawee  to  recover  the 
amount  paid  upon  a  forged  draft 
or  check,  purporting  to  be  signed  by 
his  own  depositor.  In  some  cases  it 
has  been  held  that  the  mere  act  of 
.  payment  by  the  drawee  estops  him 
from  recovering  in  an  action  upon 
the  implied  warranty  of  genuine- 
ness. But  in  many  of  these  cases 
this  general  rule  has  been  limited  by 
applying  it  only  to  forged  checks  or 
draf  to  in  the  handa  of  innocent  hold- 
ers in  due  course,  for  value,  holding 
that  such  warranty  did  not  apply  to 
indorsements  merely  for  collection 
or  to  transfer  title.  First  Nat.  Bank 
V.  Northwestern  Nat.  Bank,  152  Dl. 
296,  26  L.R.A.  289,  48  Am.  St  B^. 
247,  88  N.  E.  739.  The  great  diver- 
sity in  rulings,  principles,  and  rea- 
soning in  the  decisions  of  the  courts 
of  the  various  stetes  has  finally  re- 
sulted in  the  adoption,  in  a  great 
majority  of  states,  of  what  is  known 
as  the  Uniform  Law  of  Negotiable 
Instrumente.  This  law  was  adopted 
in  this  state  as  chapter  279,  Laws 
1913.  Section  66  of  that  act  de* 
Clares  that : 

"Every  person  negotiating  an  in- 
strument by  delivery  or  by  qualified 
indorsement,  warranter 

"1.  That  the  instrument  is  gen- 
uine and  in  all  respecte  what  it  pur- 
porte  to  be.'* 

Section  38  defines  the  term  ''qual- 
ified indorsement'*  as  thus  used,  to 
be  an  indorsement  which  "consti- 
tutes the  indorser  a  mere  assignor 
of  the  title  to  the  instrument'' 

Section  30  declares  that  an  in- 
strument is  ''negotiated  when  it  is 


FIRST  NAT.  BANK  v 

{$B  8.  D.  $96, 

transferred  from  one  person  to  an- 
other in  such  manner  as  to  consti- 
tute the  transferee  the  holder  there- 
of/' and,  if  payable  to  orde^,  is 
^'negotiated  by  indorsement  of  the 
holder,  completed  by  delivery/' 

Section  65  evidently  was  intended 
to  create  a  broader  warranty  than 
that  created  by  §  66,  and  we  incline 
to  the  view  that  these  t.wo  sections 
and  other  sections  of  the  act  must 
be  construed  together  in  an  attempt 
to  ascertain  the  true  intent  of  this 
new  legislation.  Prior  to  this  en- 
actment the  courts  quite  generally 
held  that  the  implied  warranty  of 
gmuineness  of  the  signature  of  the 
drawer  did  not  extend  to  the  drawee, 
who  was  held  to  be  charged  with 
knowledge  of  the  signature  of  the 
drawer;  and  it  was  held  that,  when 
a  forged  instrument  had  been  paid 
by  the  drawee,  he  must  bear  the  loss, 
in  the  absence  of  conduct  on  the 
part  of  the  payee  which  would 
create  an  estoppel  in  favor  of  the 
drawee.  As  above  suggested,  how- 
ever, the  rule  in  relation  to  forged 
indorsements  and  raised  instru- 
ments was  different.  In  New  York 
it  was  ruled  that  an  indorser  was 
held  to  a  knowledge  of  his  own  title 
and  the  genuineness  of  all  prior  in- 
dorsements, and  every  part  of  the 
bill,  except  the  signature  of  the 
drawer.  State  Bank  v.  First  Nat. 
Bank,  87  Neb.  351,  29  L.R.A.(N.S.) 
100,  127  N.  W.  244 ;  White  v.  Con- 
tinental  Nat.  Bank,  64  N.  Y.  816,  21 
Am.  Rep.  612.  See  note  to  Ford  v. 
People,  7  Ann.  Cas.  746 ;  note  in  10 
L.R.A.(N.S.)  49.  There  is,  how- 
ever, a  line  of  decisions  holding  that 
the  original  payee,  by  indorsing  the 
instrument,  impliedly  warrants,  not 
only  to  subsequent  holders  in  due 
course,  but  also  to  the  drawee,  that 
the  maker's  signature  is  genuine. 
Birmingham  Nat.  Bank  v.  Bradley, 
103  Ala.  109,  49  Am.  St.  Rep.  17, 
15  So.  440 ;  First  Nat.  Bank  v.  First 
Nat.  Bank,  151  Mass.  280,  21  Am. 
St.  Rep.  450, 24  N.  E.  44 ;  Germania 
Nat.  Bank  v.  Boutell,  60  Minn.  189, 
27  L.R.A.  635,  51  Am.  St.  Rep.  519, 
62  N.  W.  327;  People's  Bank  v. 
Franklin   Bank,   88   Tenn.   299,   6 
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L.R.A.  724, 17  Am.  St.  Rep.  884,  12 
S.  W,  716 ;  National  Bank  v.  Bangs, 
106  Mass.  441,  8  Am.  Rep.  349; 
Warren-Scharf  Asphalt  Paving  Co. 
V.  Commercial  Nat.  Bank,  38  C.  C. 
A.  108,  97  Fed.  184.  Section  65, 
supra,  iVe  think  recognizes  and 
adopts  the  rule  announced  in  these 
cases.  A  review  of  these  decisions, 
or  of  those  holding  that  such  war- 
ranty extends  only  to  indorsees  for 
value  in  due  course,  would  serve  no 
useful  purpose,  and  would  extend 
this  decision  beyond  reasonable  lim- 
its. 

It  will  suffice  to  say  that  we  are 
clearly  of  the  opinion  that  §§  65  and 
66  of  the  Negotiable  Instruments 
Act,  supra,  establish  the  law  in  this 
state,  and  that  the  Brule  National 
Bank,  by  its  general  indorsement  as 
payee,  warranted  to  the  First  Na- 
tional Bank  of  Pukwana  that  the 
signature  of  George  Kost  upon  the 
check  was  genuine,  and  that,  in  the 
absence  of  any  act  or  change  of  con- 
ditions on  the  part  of  the  latter 
bank,  sufficient  to  create  an  estoppel, 
the  former  bank  is  entitled  to  re- 
cover the  amount  of  the  forged 
check,  upon  such  warranty.  Gabay 
V.  Doane,  66  App.  Div.  507,  73  N.  Y. 
Supp.  381. 

The  New  York  courts  have  held, 
interpreting  the  Uniform  Negotia- 
ble Instruments  Law  as  declaratory 
of  the  rule  in  force  in  that  state  prior 
to  its  adoption,  that  the  warranty  of 
the  genuineness  of  the  signature  of 
the  drawer  does  not  extend  to  the 
drawee,  but  exists  only  in  favor  of 
subsequent  holders  in  due  course  for 
value,  upon  an  unqualified  indorse- 
ment. Farmers'  &  M.  Bank  v.  Bank 
of  Rutherford,  115  Tenn.  64,  112 
Am.  St.  Rep.  817,  88  S.  W.  939. 
But  we  are  of  the  view  that  under 
§  65  an  action  upon  the  warranty 
may  be  maintained  against  the  par- 
ty "negotiating"  the  instrument, 
either  by  indorsement  or  delivery. 
The  two  causes  of  action,  one  upon 
the  contract  of  indorsement,  the 
otiier  upon  the  warranty,  are  dis- 
tinct. The  right  of  action  against 
him  as  indorser  is  limited  by  the 
provisions  of  §  66,  and  extends  only 
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to  subsequent  holders  in  due  course. 
In  such  an  action,  no  recovery  can 
be  had  against  the  drawee,  for  the 
simple  reason  that  he  is  not  and  can- 
not become  a  holder  in  due  course. 
It  has  been  so  held  in  many  cases* 

But  under  §  66,  the  contract  of 
warranty  exists,  or  is  created  by  the 
statute,  as  against  one  who  negoti- 
ates the  instrument,  and  it  is  imma- 
terial whether  it  be  by  indorsement 
and  delivery,  or  by  delivery  without 
indorsement.  Where  the  instru- 
ment is  negotiated  .by  delivery  only, 
the  contract  of  warranty  extends  in 
favor  of  no  holder  other  than  the 
immediate  transferee.  Section  66, 
subd.  4.  The  negotiator  of  the  in- 
strument, under  the  correct  inter- 
pretation of  this  section,  is  the  per- 
son who,  either  by  indorsement  or 
delivery,  first  puts  the  instrument 
into  the  ordinary  channels  through 
which  commercial  paper  goes  into 
circulation.  The  warranty  intend- 
ed arises  upon  his  act,  and  not  upon 
his  relation  to  the  instrument  in  any 
other  respect.  His  obligation  of 
warranty  is  not  limited  by  the  lan- 
guage of  the  statute  to  holders  in 
due  course,  and  therefore  extends 
not  only  to  subsequent  holders  in 
due  course,  but  to  the  drawee.  This 
distinction  differentiates  the  two 
sections,  and  explains  the  reason  for 
placing  them  both  in  the  same  stat- 
ute. Neal  V.  Colbum,  92  Me.  139, 
69  Am.  St.  Rep.  496,  42  Atl.  348; 
Farmers'  &  M.  Bank  v.  Bank  of 
Rutherford,  116  Tenn.  64,  112  Am. 
St.  Rep.  817,  88  S.  W.  939,  and 
cases  cited  supra. 

But  §  66,  which  is  an  adoption  of 
rules  quite  universally  recognized  in 
commercial  law,  limits  the  warranty 
of  genuineness  as  well  as  the  con- 
tract of  indorsement,  as  distinct  ob- 
ligations, to  subsequent  holders  in 
due  course.  The  drawee  is  not,  and 
cannot  become,  a  holder  in  due 
course,  and  for  that  reason  the  war- 
ranty created  by  that  section  does 
not  extend  to  him.  National  Bank 
V.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
349.  See  note  in  10  L.R.A.(N.S.) 
61  (b) .  This  rule  is  based  upon  the 
assumption  that  the  holder  of  a 


negotiable  instrument  who  simply 
presents  it  for  payment  makes  no 
representation  as  to  the  genuineness 
of  the  signature.  Dedham  Nat. 
Bank  v.  Everett  Nat.  Bank,  177 
Mass.  392,  83  Am.  St.  Rep.  286,  B» 
N.  E.  62. 

Appellant,  however,  conceding^ 
that  the  negotiator  warrants  the 
genuineness  of  the  signature  of  the 
drawer,  contends  that  such  warran- 
ty is  released  when  the  drawee  pays 
or  accepts  the  instrument, — citing, 
among  others,  the  cases  of  Title 
Guarantee  &  T.  Co.  v.  Haven,  126 
App.  Div.  802,  111  N.  Y.  Supp.  305, 
reversed  in  196  N.  Y.  487,  26  L.R«A- 
(N.S-)  1308,  89  N.  E.  1082,  1085, 
17  Ann.  Gas.  1131,  and  National 
Bank  v.  Mechanics'  American  Nat. 
Bank,  148  Mo.  App.  1,  127  S.  W. 
429,  as  sustaining  this  contention. 
Both  of  the  states  named  have 
adopted  the  Uniform  Negotiable  In- 
struments Law  in  substantially,  if 
not  identically,  the  same  form  in 
which  it  exists  in  this  state,  and  the 
decisions  in  both  cases  are  founded 
upon  a  construction  of  provisions 
in  their  statutes  corresponding  U> 
|§  186  and  186  of  our  Negotiable 
Instruments  Law.  These  sections 
read  as  follows : 

"Sec.  185.  Where  a  check  is  car- 
tifled  by  the  bank  on  which  it  is 
drawn,  the  certification  is  equivalent 
to  an  acceptance. 

"Sec.  186.  Where  the  holder  of  a 
check  procures  it  to  be  accepted  or 
certified,  the  drawer  and  all  in- 
dorsers  are  discharged  from  liability 
thereon." 

The  Missouri  court,  following  the 
interpretation  given  them  in  Title 
Guarantee  &  T.  Co.  v.  Haven,  supra, 
holds  that  these  sections  of  the  act 
amount  to  an  adoption  of  the  line  of 
decisions  founded  upon  the  decision 
of  the  English  court  in  Price  v.  Neal, 
8  Burr.  1364,  97  Eng.  Reprint,  871, 
1  W.  Bl.  390,  96  Eng.  Reprint,  221, 
which  holds  that  when  the  drawee 
of  a  check  to  which  the  name  of  the 
drawer  has  been  forged  pays  it  to  a 
bona  fide  holder,  he  is  bound  by  the 
act,  and  cannot  recover  the  payment. 
It  will  be  observed  that  in  all  three 
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of  these  cases  the  drawee  who  paid 
the  forged  instrument  was  suing  the 
holder  in  due  course  upon  tfie  war- 
ranty, or  the  contract  of  indorse- 
ment, and  it  was  held  that  botii  ^e 
warranty  and  the  contract  of  in- 
dorsement were  discharged  by  pay- 
ment or  acceptance  by  the  drawee. 
We  have  no  doubt  whatever  that  § 
€6,  supra,  is  an  adoption  of  the  rule 
announced  in  these  cases,  but,  as  we 
have  endeavored  to  point  out  supra, 
they  have  no  application  whatever  to 
the  liability  created  by  the  warranty  * 
under  §  66.  See  Haven  Case,  196 
N.  Y.  487,  25  L.R.A.(N.S.)  1308,  89 
N.  E.  1082, 1086.  The  warranty  un- 
der that  section  is  an  obligation  on 
the  part  of  the  negotiator  of  the  in- 
strument, distinct  from  the  contract 
obligation  created  by  his  indorse- 
ment, where  the  instrument  is  put  in 
circulation  by  indorsement  instead 
of  delivery.  And  even  though  the 
contract  of  indorsement  be  held  dis- 
charged by  the  operation  of  k  66, 
that  fact  does  not  affect  his  liability 
upon  the  warranty  as  negotiator  of 
the  instrument. 

The  New  York, court,  appellate 
division,  in  the  Haven  Case,  supra, 
interprets  the  section  of  their  act 
corresponding  to  §  62  of  our  act  as 
a  guaranty  by  the  drawee  of  the  gen- 
uineness of  the  signature  of  the 
drawer,  and  holds  tiiat  pasrment  is 
equivalent  to  acceptance.  Section 
62  reads  as  follows :  ''The  acceptor 
by  accepting  the  instrument  engages 
that  he  will  pay  it  according  to  the 
tenor  of  his  acceptance,  and  admits : 
(1)  The  existence  of  the  drawer, 
the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to 
draw  the  instrument;  and  (2)  the 
existence  of  the  payee  and  his  then 
capacity  to  indorse.'* 

It  is  clear  that  when  the  drawee 
accepts  an  instrument,  he  becomes 
obligated  as  upon  contract  for  its 
payment,  but,  as  to  whether  the  ad- 
mission of  the  facts  specified  in  that 
section  amounts  to  a  guaranty,  we 
are  not  called  upon  at  this  time  to 
express  an  opinion. 

"Title  three*'  of  the  Negotiable  In- 


struments Act,  comprising  §§  182  to 
187,  inclusive,  pre-  ^^^^  ^^^  ^^^^^ 
scribes  the  rule  ap-  •H^onatmotion  ot 
plicable  to  checks  as  £25;J?iVnt.  Act. 
negotiable  mstru- 
ments,  and  defines  the  rights  of  par- 
ties thereto,  and  we  are  of  the  view 
that  S  186  excludes  the  application 
of  §  62  to  checks,  and  for  that  rea- 
son the  admissions  specified  in  that 
section  have  no  application  in  this 
case. 

Section  186  declares  the  effect 
of  acceptance  or  certification  of  a 
check,  and  specifies  that  the  drawer 
and  all  indorsers  are  thereby  dis- 
charged   from   liability.     We    are 

of  the   opinion  that    cbeck-parme-t 

'Tpayment"  is  not  7*eie««e  oi 
"acceptance."  Ac-  *»*•'■•'• 
ceptance,  as  defined  by  §  131,  cannot 
be  confounded  with  payment.  Sec- 
tion 112  of  the  New  York  act  is 
identical  with  our  §  62.  The  Haven 
Case,  supra,  involved  payment  of  a 
forged  check.  That  court  said: 
"Section  112  of  the  Negotiable  In- 
struments Law  upon  which  the 
referee  based  his  decision  has  noth- 
ing to  do  with  the  question." 

Acceptance,  certification,  or  pay- 
ment of  a  check,  by  the  express  lan- 
guage of  the  statute,  discharges  the 
liability  only  of  the  persons  named 
in  the  statute,  to  wit,  the  drawer 
and  all  indorsers,  and  the  contract 
of  indorsement  by  the  negotiator  of 
the  check  is  discharged  by  accept- 
ance, certification,  or  payment.  But 
clearly  the  statute  does  not  say  that 
the  contract  of  warranty  of  the  ne- 
gotiator, created  by  §  66,  is  dis- 
charged by  these  acts. 

We  are  clearly  of  opinion,  there- 
fore, that  the  warranty  of  genuine- 
ness, arising  upon  the  act  of  the 
Brule  National  Bank  in  putting  the 
check  in  circulation, 
was  not  discharged  iFJSS^rge  of 
by  payment  of  the  JSiriS;.*' 
check  by  the  drawee, 
nor  was  the  Brule  National  Bank 
deceived  or  misled  to  its  prejudice 
by  such  payment.    The  Brule  Na- 
tional Bank  by  its  indorsement  and 
delivery  warranted  its  own  identifi- 
catien  of  Kost  and  the  genuineness 


1086 


AMBRICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.LR. 


of  hi8  signature.  The  indorsement 
of  the  check  by  the  Brule  National 
Bank  was  such  as  to  assign  the  title 
to  the  check  to  its  assignee,  the 
Whitbeck  National  Bank,  and  the 
amount  was  credited  to  the  indorser. 
The  check  bore  no  indication  that  it 
was  deposited  for  collection,  and 
was  not  in  any  manner  restricted  so 
as  to  constitute  the  indorsee  the 
agent  of  the  indorser,  nor  did  it  pro- 
hibit further  negotiation  of  the  in- 
strument, nor  did  it  appear  to  be  in 
trust  for,  or  to  the  use  of,  any  other 
person,  nor  was  it  conditional.  Cer- 
tainly the  Pukwana  Bank  was  justi- 
fied in  relying  upon  the  warrant  of 
genuineness,  which  implied  the  full 
identification.of  Kost,  and  his  signa- 
ture by  the  defendant  bank.  This 
view  of  the  statute  is  in  accord  with 
the  decisions  of  many  courts.  First 
Nat.  Bank  v.  State  Bank,  22  Neb. 
769,  3  Am.  St.  Rep.  294,  86  N.  W. 
289 ;  First  Nat.  Bank  v.  First  Nat 
Bank,  151  Mass.  280,  21  Am.  St. 
Rep.  450, 24  N.  E.  44 ;  People's  Bank 
V.  Franklin  Bank,  88  Tenn.  299,  6 
L.R.A.  727, 17  Am.  St  Rep.  884,  12 
S.  W.  716. 

An  interesting  historical  side 
light  is  thrown  upon  banking  cus^ 
toms  in  tiie  matter  of  restricting  in- 
dorsements along  the  line  of  the 
New  Negotiable  Instruments  Act, 
by  the  case  of  First  Nat  Bank  v. 
First  Nat  Bank,  58  Ohio  St  207,  41 
L.R.A.  584,  65  Am.  St  Rep.  748,  50 
N.  E.  723,  which  states  that  the 
banking  business  of  the  country  is 
now  done  almost  universally  upon 
restricted  indorsements. 

Did  the  trial  court  err  in  allow- 
ing attorney's  fees  and  costs  in- 
curred in  the  action  of  Kost  v.  Puk- 
wana Bank,  as  part  of  plaintiff's 
damages?  It  is  respondent's  con- 
tention that  the  defendant  bank,  up- 
on notice  of  the  action,  should  have 
defended  against  Kost's  claim.  This 
view  cannot  be  sustained.  Respond- 
ent's error  lies  in  the  assumption 
that  Kost's  action  was  in  some  way 
connected  with  or  founded  upon  the 
warranty  of  genuineness  of  the 
drawer's  signature  to  the  check,  by 
means  of  which  the  money  was  ob- 


tained from  plaintiff  bank,  and  that 
Kost  was  in  some  way  connected 
with  tHe  warranty.  Kost  was  in  no 
manner  concerned  with  the  warran- 
ty, nor  was  his  right  of  action  de* 
pendent  thereon.  His  action  ag&inst 
the  Pukwana  Bank  was  upon  hiB 
claim  as  depositor  to  recover  the 
amount  of  his  deposit.  The  ordy 
possible  defense  to  that  action  was 
that  Kost  had  received  the  money,— 
a  question  of  fact  upon  which  the 
defendant's  cashier  or  any  other 
person  connected  with  the  transa^ 
tion  might  have  been  called  as  a 
witness, — but  which  had  no  conne^ 
tion  with  the  warranty  involved  in 
this  action.  It  might  possibly  be 
that,  if  in  this  action  upon  the  war- 
ranty the  defendant  bank  had  given 
notice  to  the  drawer  of  the  check  to 
appear  and  make  defense,  and  he 
had  failed  to  do  so,  the  bank  in  an 
action  against  him  might  recover 
the  amount  necessarily  expended  in 
defending  the  action — a  matter  we 
do  not  decide.  But  ^ 
this  is  not  such  a  »—•«•- 


case.  We  reach  the  tH^^;;^^^ 
conclusion  that  the 
Pukwana  bank  is  entitled  to  recover 
from  appellant  bank  the  axtmnt 
paid  on  the  forged  check,  with  in- 
terest from  the  date  of  demand,  but 
that  the  trial  court  erred  in  allow- 
ing attorney's  fees  and  costs  in 
Kost's  action  as  damages.  This  does 
not  necessitate  a  new  trial,  however, 
as  the  amounts  thus  erroneously  al- 
lowed appear  from  the  record,  and 
the  error  can  be  corrected  by  modifi- 
cation of  the  judgment  to  conform 
to  these  views.  As  thus  modified, 
the  judgment  is  affirmed.  No  costs 
to  be  taxed  in  this  court. 

Whiting,  J.,  concurs  in  result 
A  petition  for  rehearing  havinif 
been  granted,  Whiting  P.  J.,  on  Sep- 
tember 3,  1918,  handed  down  the 
following  additional  opinion  (41  S. 
D.  87,  168  N.  W.  1054)  : 

This  case  is  before  us  upon  re- 
hearing; our  former  opinion  being 
found  in  First  Nat.  Bank  y.  Brule 
Nat.  Bank,  38  S.  D.  396,  ante,  1079, 
161  N.  W.  616.    Reference  is  inade 
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to  Bueh  opinion  for  a  statement  of 
the  material  facts.  We  would,  how- 
ever, call  attention  to  the  further 
facts  not  noted  in  such  opinion: 
The  defendant  indorsed  the  check, 
"Brule  National  Bank— Paid— Sep. 
9, 1913,  Chamberlain,  S.  D. ; "  while, 
^  a  matter  of  fact,  it  did  not  make 
payment  to  the  drawer  of  said  check 
until  after  plaintiff  had  paid  the 
check. 

This  court  was  in  error  in  its 
former  opinion  in  holding  that  §  65, 
chap.  279,  Laws  1913,  was  control- 
ling in  this  case.    Such' section  could 

BMk-eMiii.s  *^*ve  no  application, 
eifteek-^uaiifle^  bocauso  defendant 
i»dor.»ent.  ^^  ^^^  ^  "quali- 
fied'' indorser,  nor  was  the  check 
payable  to  bearer.  The  warranty, 
ander  §  65,  is  based  upon  the  trans- 
fer of  title,  and  can  therefore  extend 
only  to  ^'holders,''  and  a  drawee  is 
^„,  ^  ,  not  a  transferee  of 
*«w"i."''**^  title;  the  last  hold- 

tSKSS!*'**  '^'      ^*       indorsement 

does  not  transfer 
the  check,  but  converts  what  was  a 
check  into  a  voucher. 

What  are  the  questions  in  this 
case?  They  are  few  and  simple. 
(1)  Does  the  Uniform  Act  (Laws 
1918,  chap.  279)  declare  the  rule 
governing  where  a  drawee  has  paid 
a  forged  bill  or  check?  (2)  If  the 
Uniform  Act  does  not  lay  down  ^e 
rule,  then  should  we  adopt  either  the 
absolute  estoppel  rule,  which  some 
courts  claim  was  announced  in  Price 
v.  Neal,  3  Burr.  1364,  97  Eng.  Re- 
print, 871,  1  W.  Bl.  390,  96  Eng. 
Reprint,  221,  or  the  mtnlified  es- 
toppel rule  actually  announced  in 
Price  V.  Neal,  or  shiall  we  repudiate 
entirely  the  idea  of  estoppel  and 
adopt  the  rule  announced  in  First 
Nat  Bank  v.  Bank  of  Wyndmere, 
15  N.  D.  299,  10  L.RA.(N.S.)  49, 
125  Am.  St.  Rep.  588,  108  N.  W. 
646. 

There  is  no  section  of  the  Uni- 
form Act  l^t  directly  and  expressly 
declares  the  effect  of  pajrment  by  the 
drawee  of  a  forged  bill  or  check ;  but 
there  is  a  line  of  decisions  (National 
Bank  v.  Mechanics'  American  Nat. 
Bank,  148  Mo.  App.  1, 127  S.  W.  429 ; 


Cherokee  Nat.  Bank  v.  Union  Trust 
Co.  33  Okla.  342, 125  Pac.  464 ;  First 
Nat.  Bank  v.  Bank  of  Cottage  Grove, 
59  Or.  388,  117  Pac.  293;  other 
cases  in  note  in  L.R.A.1915A,  78, 
79;  and  Dan.,  Neg.  Inst.  §  1657,  at 
page  1868)  holding  that,  inasmuch 
as  payment  is  greater  than  accept- 
ance or  certification,  the  greater 
must  be  held  to  include  the  lesser, 
and  that  therefore  §§  62  and  185  of 
our  Uniform  Act  are  applicable,  and 
estop  the  drawee  of  a  check,  who  has 
paid  same,  exactly  and  under  the 
same  circumstances  as  they  would 
estop  a  drawee  from  disputing  a 
check  after  he  had  certified  same. 
These  sections  read:    . 

**Sec.  185.  Where  a  check  is  cer- 
tified by  the  bank  on  which  it  is 
drawn,  the  certification  is  equivalent 
to  an  acceptance.^' 

"Sec.  62.  The  acceptor  by  accept- 
ing the  instrument  engages  that  he 
will  pay  it  according  to  the  tenor  of 
his  acceptance  and  admits : 

"1.  The  existence  of  the  drawer, 
the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to 
draw  the  instrument;  and 

"2.  The  existence  of  the  payee 
and  his  then  capacity  to  indorse.'' 

That  all  the*  incidents  pertaining 
to  acceptance  or  certification  also 
pertain  to  payment  is  not  true. 
This  was  recognized  in  Price  v. 
Neal.  In  that  case  the  drawee, 
Price,  was  seeking  to  recover  of  Neal 
the  amount  he  had  paid  Neal  on  two 
bills.  Neal  became  the  holder  of  one 
bill  after  it  had  been  accepted  by 
Price,  while  the  other  bill  was  paid 
without  prior  acceptance.  Lord 
Mansfield  very  properly  said :  "But 
the  plaintiff's  case  is  much  stronger 
upon  the  other  bill,  which  was  not 
accepted.  It  is  not  stated  'that  that 
bill  was  accepted  before  it  was  nego- 
tiated;' on  the  contrary,  the  con- 
sideration for  it  was  paid  by  the 
defendant,  before  the  plaintiff  had 
seen  it.  So  that  the  defendant  took 
it  upon  the  credit  of  the  indorsers, 
not  upon  the  credit  of  the  plaintiff.'* 

So  in  the  case  at  bar  the  defendant, 
by  indorsing  the  check  "Paid,"  rep- 
resented to  plaintiff  that  it  had  paid 
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the  check  relying  upon  the  credit  it 
gave  to  the  drawer  of  the  check; 
while,  if  it  had  indorsed  the  check 
as  for  "collection/'  it  would  have  ad- 
vised the  drawee  that  it  was  giving 
no  credit  to  the  drawer,  but  relying 
solely  upon  the  drawee's  acceptance. 
— ifeet  of  pay.     Payment,  as  a  basis 

ment  of  ebeck         for   estoppel,    iS   ttOt 

«.  e.toppei.  greater  than  accept- 

ance or  certification,  and  the  deci- 
sions in  the  above  cases  are  based  on 
a  false  premise. 

A  careful  reading  of  the  opinion 
in  Price  v.  Neal  clearly  discloses  that 
it  gives  no  support  whatever  to  any 
rule  of  absolute  estoppel  flowing 
from  payment  of  a  forged  bill  or 
check  by  a  drawee.  The  words  of  a 
court  must  be  construed  in  the  light 
of  the  facts  before  it.  There  was  no 
€laim  that  Neal  had  been  negligent. 
If  the  facts  had  shown  him  negli- 
gent, and  then  the  court  had  refused 
recovery  of  the  money  that  had  been 
paid  him  on  the  unaccepted  •  draft, 
we  would  have  in  that  case  support 
for  the  absolute  estoppel  rule.  That 
case  simply  decided  that  Neal  "acted 
innocently  and  bona  fide,"  and  that 
whatever  "neglect  there  was,  was  on 
his  (Price's)  side,"  and  that  it  was 
for  that  reason  that  Price  could  not 
recover. 

What,  then,  should  be  the  rule? 
The  drawee  asks  to  recover  for 
money  had  and  received.  If  his 
claim  did  not  rest  upon  a  transaction 
relating  to  a  negotiable  instrument 
plaintiff  could  recover  as  for  .money 
paid  under  mistake,  unless  defend- 
ant could  show  some  equitable  rea- 
son, such  as  changed  condition  since, 
and  relying  upon,  payment  by  plain- 
tiff. In  the  Wyndmere  Case,  the 
North  Dakota  court  holds  that  this 
rule  giving  right  to  recover  money 
paid  under  mistake  should  extend  to 
negotiable  paper,  and  it  rejects  in 
its  entirety  the  theory  of  estoppel 
and  puts  a  case  of  this  kind  on  ex- 
actly the  same  basis  as  the  ordinary 
case  of  payment  under  mistake.  But 
the  great  weight  of  authority,  and 
that  based  on  the  better  reasoning, 
holds  that  the  exigencies  of  business 
demand  a  different  rule  in  relation 


to  negotiable  paper.  Wliat  is  tiiat 
rule?  Is  it  an  absolute  estoppel 
against  the  drawee  in  favor  of  a 
holder,  no  matter  how  negligent 
such  holder  has  been?  It  surely  is 
not.  The  correct  rule  recognizes  the 
fact  that,  in  case  of  pasrment  with- 
out a  prior  accept- 
ance or  certification,  ?"5^£3£Sl€. 
the  holder  takes  the 
paper  upon  the  credit  of  the  prior  in- 
dorsers  and  the  credit  of  the  drawer, 
and  not  upon  the  credit  of  the 
drawee ;  that  the  drawee,  in  making 
payment,  had  a  right  to  rely  upoi 
the  assumption  that  the  payee  used 
due  diligence,  especially  where  such 
payee  negotiated  the  bill  or  check  to 
a  holder,  thus  representing  that  it 
had  so  fully  satisfied  itself  as  to  the 
identity  and  signature  of  the  maker 
that  it  was  willing  to  warrant  as 
relates  thereto  to  all  subsequent 
holders  (Uniform  Act,  §§  65  and  66). 
Such  correct  rule  denies  the  drawee 
the  right  to  recover  when  the  holder 
was  without  fault  or  when  there  has 
been  some  change  of  position  calling 
for  equitable  relief.  When  a  holder 
of  a  bill  of  exchange  uses  all  due  care 
in  the  taking  of  bill  or  check  and  the 
drawee  thereafter  pays  same,  the 
transaction  is  absolutely  closed- 
modern  busmess  could  not  be  done 
on  any  other  basis.  While  the  cor- 
rect rule  promotes  the  fluidity  of  two 
recognized  mediums  of  exchange, 
those  mediums  by  which  the  great 
bulk  of  business  is  carried  on,  checks 
and  drafts,  upon  the  other  hand  it 
encourages  and  demands  prudent 
business  methods  upon  the  part  of 
those  receiving  such  mediums  of  ex- 
change. Pennington  County  Bank 
v.  First  State  Bank,  110  Minn.  263, 

26  L.R.A.(N.S.)  849,  136  Am.  St 
Rep.  496, 125  N.  W.  119 ;  First  Nat. 
Bank  v.  State  Bank,  22  Neb.  769, 
3  Am,  St.  Rep.  294,  36  N.  W.  2£9; 
Bank  of  Williamson  v.  McDowell 
County  Bank,  66  W.  Va.  645,  36 
L.R.A.  (N.S.)  605, 66  S.  E.  761 ;  Ger^ 
mania  Bank  v.  Boutell,  60  Minn.  189, 

27  L.R.A.  635,  51  Am,  St.  Bep.  519, 
62  N.  W.  327 ;  American  Exp.  Co.  v. 
State  Nat.  Bank,  27  Okla.  824,  33 
L.R.A.(N.S.)    188,   113   Pac.  711; 


FIRST  NAT.  BANK  v 

(58  8.  D.  896, 

Farmers'  Nat.  Bank  v.  Fanners  & 
Traders  Bank,  L.R.A.1916A,  77,  and 
note  (lb9  Ky.  141,  166  S.  W.  986). 
That  the  defendant  bank  did  not 
use  reasonable  business  prudence  is 
clear.  It  took  this  check  from  a 
stranger  without  other  identification 
than  that  given  by  another  stranger ; 
its  cashier  witnessed  the  mark  of 
such  stranger  thus  vouching  for  the 
identity  and  signature  of  the  maker ; 
and  it  indorsed  the  check  as  "Paid," 
thus  further  throwing  plaintiff  off 
guard.  Defendant  could  not  but 
have  known,  when  negotiating  such 
check  and  putting  it  into  the  chan- 
nel through  which  it  would  finally  be 
presented  to  plaintiff  for  payment, 

-ne.II«enee  In        t^at    plaintiff,    if    it 

«a«iii«v  bank-  paid  such  check,  as 
•*•**•  defendant  was  ask- 

ing it  to  do,  would  have  to  rely  sole- 
ly upon  the  apparent  faith  and  cred- 
it that  defendant  had  placed  in  the 
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161  N.   W.  616.) 

drawer.  From  the  very  circum- 
stances of  this  case  plaintiff  had  to 
act  on  the  facts  as  presented  to  it  by 
defendant,  and  upon  such  facts  only. 

But  appellant  argues  that  it  so 
changed  its  position,  after  payment 
by  plaintiff,  that  in  "'equity  and  good 
conscience"  plaintiff  should  not  re- 
cover— ^it  says  it  did  not  pay  over 
any  money  to  the  forger  until  after 
plaintiff  had  paid 
the  check.  There 
would  be  merit  in  such  contention  if 
defendant  had  indorsed  the  check 
for  "collection,"  thus  advising  plain- 
tiff that  it  was  relying  on  plaintiff 
and  not  on  the  drawer.  It  stands  in 
court  where  it  would  have  been  if  it 
had  done  as  it  represented. 

For  the  reasons  above  stated,  the 
result  reached  in  our  former  opinion 
is  affirmed. 

Smith  and  McCoy,  JJ.,  concur  in 
result. 


estoppel. 


ANNOTATION. 


Right  of  drawee  of  forged  dieck  or  draft  to  recover  money  paid  tiiereon. 


I.  Introductory,  1089. 
II.  As  between  equaUy  innocent  persons 

drawee  cannot  recover,  1091. 
m.  Negligence     of    holder    will    give 
drawee  right  of  action: 

a.  General  principles,  1097. 

b.  Negligence  of  payee,   1098. 

c  Negligence     of     one     cashing 

check  or  draft,  1099. 
d.  Liability  of  indorsers,  1104. 
IV.  Change  of  position: 

a.  General  principles,  1105. 

/•  Introductory, 

A  reading  of  the  cases  and  texts 
upon  this  subject  discloses  that  there 
has  been  an  endless  amount  of  dispute 
and  acrimony  over  a  matter  which  is 
in  reality  rather  simple,  and  that  if 
the  matters  decided,  rather  than  the 
arguments  of  the  court,  are  consid- 
ered, there  is  really  little  conflict. 

The  solution  of  a  given  case  may  in- 
volve the  application  of  one  or  more 
of  thrfee  well-established  rules:  (1) 
That  money  paid  under  a  mistake  of 
fact  may  be  recovered  back;  (2)  that 
the  drawee  of  commercial  paper  is  in 
12  A.L.R.— 69. 


IV.— continued. 

b.  Delay    in    reporting    forgery, 

1109. 

V.  Paper  forwarded  for  collection,  1110. 

VI.  Effect   of  fact  that   signatures   of 

both     drawer     and     payee     are 

forged,  1112. 

VII.  Applicability  of  rules  to  maker  of 

note,  1113. 
VIII.  Effect  of  statutes: 

a.  In  general,  1114. 
•b.  Negotiable    Instruments    Act, 
1114. 

general  bound  to  know  the  drawer's 
signature;  and  (3)  that  one  indorsing 
a  draft  or  check  guarantees  all  former 
indorsements,  and,  as  to  subsequent 
holders  in  due  course,  that  the  paper 
is  genuine. 

The  application  of  the  proper  rule 
to  a  given  state  of  facts  is  seldom  dif- 
ficult, if  the  attention  is  fixed  solely 
bn  the  problem  to  be  solved,  but  if  a 
rule  which  is  inapplicable  is  first  stat- 
ed and  then  an  attempt  made  to  show 
that  it  is  unsound,  conflict  and  confu- 
sion result,  which,  in  most  cases,  are 
entirely  unnecessary. 
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Because  the  proper  solution  of  any 
given  case  depends  solely  upon  its 
facts,  and  the  rules  applicable  in  case 
of  forged  indorsements,  or  altered  pa- 
per which  was  originally  genuine,  may 
be  different  from  those  applicable  to 
forged  signatures  of  makers,  the  cases 
of  the  former  class  will  not  be  consid- 
ered in  this  annotation. 

Another  class  of  cases  which  will 
not  be  included  in  this  discussion  is 
that  involving  acceptance  or  certifica* 
tion  of  commercial  paper. 

In  National  Bank  v.  First  Nat.  Bank 
(1910)  141  Ma  App.  719,  125  S.  W. 
513,  the  court  asks,  if  a  mere  promise 
to  pay  a  check  is  binding  on  a  bank, 
why  should  not  the  absolute  payment 
of  the  check  have  the  same  effect? 

In  response,  it  is  submitted  that  the 
two  things,^ — ^that  is,  acceptance  and 
pasonent, — are  entirely  different.  If 
the  drawee  accepts  the  paper  after 
seeing  it,  and  then  permits  it  to  go 
into  circulation  as  genuine,  on  all  the 
principles  of  estoppel,  he  ought  to  be 
prevented  from  setting  up  forgery  to 
defeat  liability  to  one  who  has  taken 
the  paper  on  the  faith  of  the  accept* 
ance,  or  certification.  On  the  other 
hand,  mere  payment  of  the  paper  at 
the  termination  of  its  course  does  not 
act  as  an  estoppel.  The  attempt  to 
state  a  general  rule  covering  both  ac- 
ceptance and  payment  is  responsible 
for  a  large  part  of  the  conflicting  ar- 
guments which  have  been  advanced  by 
the  courts  with  respect  to  the  rule. 

The  Federal  government  has  been 
held  bound  by  the  rules  applicable  in 
such  cases  to  individuals,  and  the 
cases  dealing  with  that  question  are 
found  in  a  note  to  United  States  v. 
Chase  Nat.  Bank,  10  A.L.R.  1401,  and 
they  will  not  be  repeated  here  except 
as  they  may  contain  valuable  contri- 
butions to  the  reasoning  upon  some 
phase  of  the  question  under  discus- 
sion herein. 

The  rule  being  that  money  paid  un- 
der mistake  of  fact  may  be  recovered, 
and  denying  a  drawee  the  right  to 
recover  money  paid  on  forgery  of  the 
name  of  the  drawer  being  an  exception 
to  the  rule,  the  problem  is  to  ascertain 
the  scope  and  extent  of  the  exception* 
In  actual  practice,  the  exception  is 


confined  within  very  narrow  limits, 
and  is  entirely  just  and  almost  ab- 
solutely-necessary to  the  stability  of 
commercial  paper.  Unfortunately, 
somewhere  in  the  course  of  the  years, 
the  rule  was  stated  in  terms  mueh 
broader  than  were  necessary  for  the 
decision  of  the  case  before  the  court, 
and  the  broad  statement  was  quoted 
by  other  courts  and  text-writers  as 
the  rule,  when,  in  all  probability,  it 
was  a  mere  inadvertent  statement^ 
with  no  thought  on  the  part  of  the 
court  that  any  rule  broader  than  nec- 
essary to  decide  the  particular  case 
before  it  was  being  laid  down.  Just 
where  the  trouble  started  is  not  easy 
to  determine^  but  in  Goddard  v.  Mer- 
chants Bank,  4  N.  Y.  147,  decided  in 
1850,  it  is  stated  by  both  prevailing 
and  dissenting  judges  that  the  drawee 
of  a  bill  is  held  bound  to  know  the 
handwriting  of  his  correspondent,  the 
drawer,  and  if  he  pays  a  bill  in  the 
hands  of  a  bona  fide  holder  for  value, 
he  is  concluded  by  the  act,  although 
the  bill  turns  out  to  be  a  forgery.  No ' 
authority  for  this  proposition  is  cited 
in  the  prevailing  opinion,  and  the  dis- 
senting judge  omits  the  requirements 
of  bona  fides  from  his  statement,  and 
the  cases  cited  by  him  do  not  sustain 
the  statement  as  broadly  as  he  made 
it.  The  case  involved  the  liability  of 
a  stranger  to  the  paper,  who  paid  it 
for  the  honor  of  the  drawers,  and  he 
was  held  entitled  to  recover  the  money 
paid,  so  that  the  statement  quoted 
above  was  the  merest  dictum.  Wheth- 
er this  was  the  origin  of  the  rule  or 
not,  it  has  been  stated  in  practically 
the  same  terms  in  numerous  cases,  but 
it  is  true,  as  stated,  only  when  the 
words  "bona  fide"  are  given  a  mean- 
ing to  include  absence  of  negligence^ 
as  well  as  good  faith. 

It  is  absurd  to  suppose  that  the  same 
rule  should  apply  against  a  bank 
through  which  a  forged  check  merely 
passes  for  collection  .purposes  upon 
indorsement  from  prior  holders,  and 
an  original  holder  or  payee  who  took 
the  paper  under  suspicious  circum* 
stances,  without  the  slightest  precau- 
tions against  loss  through  forgery. 
And  as  shown  by  the  decisions,  it  does 
not* 
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As  said  in  Canadian  Bank  v.  Bing- 
ham (1912)  80  Wash.  484,  60  L.R.A. 
955,  71  Pac.  43,  there  are  no  arbitrary 
rules  of  law  governing  these  cases. 
The  court  says :  ^It  is  stated  in  many 
of  the  authorities  that  there  is  a  great 
conflict  of  authority  on  this  question, 
but  an  investigation  leads  us  to  the 
conclusion  that  this  conflict  is  more 
seeming  than  real." 

In  a  consideration  of  the  question 
the  investigator  must  always  keep  in 
mind  the  exact  question  that  is  to  be 
decided,  because  a  slight  change  in 
facts  may  make  inapplicable  rules 
which  are  well  established  when  ap- 
plicable. 

Thus,  in  Allen  v.  Fourth  Nat.  Bank 
(1874)  59  N.  Y.  12,  affirming  (1874) 
6  Jones  &  S.  147,  which  was  a  case  of 
a  forged  certificate  of  deposit  coming 
in  with  the  regular  checks  for  a  day 
through  the  Qlearing  house,  for  which, 
under  agreement  with  the  clearing 
agent,  a  check  was  sent  subject  to  the 
right  to  inspect  and  return  paper 
which  was  not  good,  the  court  says 
when  the  payment  is  made  without 
presentation  and  acceptance,  subject 
to  future  examination  of  the  paper, 
the  case  is  not  within  the  exception 
in  Price  v.  Neal  (Eng.)  infra,  II.,  and 
the  ordinary  rules  respecting  money 
paid  by  mistake  and  negligence,  and  its 
consequences,  should  be  applied. 

So,  if  the  proceeds  of  a  forged  check 
go  to  satisfy  a  tax  lien  of  a  stranger 
to  the  instrument,  the  bank  may  be 
subrogated  to  the  tax  lien  and  recover 
the  money  paid.  Title  Guarantee  &  T. 
Co.  V.  Haven  (1909)  196  N.  Y.  487,  25 
L.R.A.(N.S.)  1308,  89  N.  E.  1082,  17 
Ann.  Cas.  1181,  reversing  (1908)  126 
App.  Div.  802,  111  N.  Y.  Supp.  805, 
where  the  court  applied  the  rule  that 
the  drawee  is  bound  to  recognize  the 
signature  of  the  drawer,  and  since  it 
could  not. recover  the  funds  from  the 
city  which  received  them,  it  was  not 
entitled  to  subrogation  to  the  city's 
lien. 

//.  As  hettpeen  equaUy  innoeent  peraons 
drawee  cannot  recover. 

The  rule  is  that  as  between  equally 
Innocent  persons  the  drawee  who  pays 
money  on  a  check  or  draft,  the  sig- 


nature to  which  is  forged,  cannot 
recover  the  money  from  the  one  who 
received  it.  This  rule  is  absolutely 
necessary  to  the  circulation  of  drafts 
and  checks,  and  is  based  upon  the  pre- 
sumed negligence  of  the  drawee  in 
failing  to  meet  its  obligation  to  know 
the  signature  of  its  correspondent. 
Conditions  would  be  intolerable  if  the 
retiring  of  commercial  paper  through 
its  payment  by  the  drawee  did  not 
close  the  transaction,  but  it  was  pos- 
sible at  an  indefinite  time  in  the  future 
to  reopen  the  matter,  and  recover  the 
money,  if  the  paper  proved  to  have 
been  forged.  No  one  would  dare 
handle  it,  and  it  would  pass  out  of  use 
regardless  of  its  convenience  or  neces- 
sity as  a  part  of  the  life  of  business. 
There  is  nothing  inequitable  in  such 
a  rule.  If  the  paper  comes  to  the 
drawee  in  the  regular  course  of  busi- 
ness, and  he,  having  the  opportunity 
of  ascertaining  its  character,  pro- 
nounces it  valid  and  pays  it,  it  is  not 
only  a  question  of  payment  under  mis- 
take, but  payment  in  neglect  of  the 
duty  which  the  commercial  law  places 
upon  him,  and  the  result  of  his  neg- 
ligence must  rest  upon  him. 

The  cases  which  hold  that  if  both 
parties  are  equally  innocent  the 
drawee  cannot  recover  money  paid  on 
a  forged  draft  are  as  follows : 

United  States^  —  United  States  v. 
Bank  of  New  York,  Nat.  Bkg.  Asso. 
(1914)  L.R.A.1915D,  797,  134  C.  C.  A. 
579,  219  Fed.  648. 

Georgia*  —  Swan-Edwards  Co.  v. 
Union  Sav.  Bank  (1916)  17  Ga.  App. 
572, 87  S.  E.  825. 

Kentucky. — Deposit  Bank  v.  Fayette 
Nat.  Bank  (1890)  90  Ky.  10,  7  L.R.A. 
849,  13  S.  W.  339. 

Louisiana. — Howard  v.  Mississippi 
Valley  Bank  (1876)  28  La.  Ann.  727, 
26  Am.  Rep.  105. 

Maine.— Neal  V.  Cobum  (1898)  92 
Me.  139,  69  Am.  St.  Rep.  495,  42  Atl. 
848. 

Massachttsettfikr^Dedham  Nat.  Bank 
V.  Everett  Nat.  Bank  (1901)  177  Mass. 
892,  83  Am.  St.  Rep.  286,  59  N.  E.  62. 

Minnesota. — ^Bernheimer  v.  Marshall 
(1858)  2  Minn.  78,  Gil.  61,  72  Am.  Dec. 
79;  Bennington  County  Bank  v.  First 
State  Bank  (1910)  110  Minn.  263,  26 
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L.R.A.(N.S.)  849, 136  Am.  St.  Rep.  496, 

126  N.  W.  119;  Germania  Bank  v.  Bou- 

tell    (1895)    60  Minn.   189,  27  L.R.A. 

635,  51  Am.  St.  Rep.  519,  62  N.  W.  329. 
Missouri. — Northwestern  Nat.  Bank 

V.  Bank  of  Commerce  (1891)  107  Mo. 

402,  15  L.R.A.  102,  17  S.  W.  982. 
Nebraska. — State  Bank  v.  First  Nat. 

Bank   (1910)   87  Neb.  351,  29  L.R.A. 

(N.S.)    100,  127  N.  W.  244. 
New  York. — First  Nat.  Bank  v.  Yost 

(1890)   34  N.  Y.  S.  R.  180,  11  N.  Y. 

Supp.  862. 
Pennsylvania.  —  Levy    v.    Bank    of 

United  States  (1802)  4  Dall.  234,  1  L. 

cd.  814, 1  Binn.  27. 

Texas. — Iron  City  Nat.  Bank  v.  Pey- 
ton (1897)  15  Tex.  Civ.  App.  184,  39 
S.  W.  223,  1  Am.  Neg.  Rep.  695 ;  Moody 
V.  First  Nat.  Bank  (1898)  19  Tex.  Civ. 
App.  278,  46  S.  W.  660. 

Vermont. — Bank  of  St.  Albans  v. 
Farmers  &  M.Bank  (1838)  10  Vt.  141, 
33  Am.  Dec.  188. 

West  Virginia.— Bank  of  Williamson 
V.  McDowell  County  Bank  (1909)  66 
W.  Va.  545,  36  L.R.A.  (N.S.)  605,  66  S. 
E.  761. 

England.— Price  v.  Neal  (1762)  3 
Burr.  354,  97  Eng.  Reprint,  871,  1  W. 
Bl.  390,  96  Eng.  Reprint,  221. 

The  first  case  in  which  the  doctrine 
is  laid  down  is  Price  v.  Neal  (Eng.) 
supra.  In  that  case  it  appeared  that 
defendant  took  a  bill  for  value  bona 
fide  after  several  indorsements,  with- 
out the  least  privity  or  suspicion  of 
any  forgery,  and  that  plaintiff  paid 
the  bill  when  presented  to  him,  and 
sued  to  recover  the  amount  paid.  Re- 
lief was  denied,  the  court  saying  it 
was  incumbent  upon  plaintiff  tc  be 
satisfied  that  the  bill  drawn  upon  him 
was  the  drawer's  before  he  accepted 
or  paid  it,  but  it  was  not  incumbent 
upon  defendant  to  inquire  into  it. 
Whatever  negligence  there  was,  was 
on  the  side  of  plaintiff.  *  This  shows 
that  equity  should  have  favored  the 
defendant  because  of  plaintiff's  fault, 
but,  the  court  continues,  if  there  is  no 
negligence  in  the  plaintiff,  yet  there 
is  no  reason  to  throw  off  the  loss  from 
one  innocent  man  upon  another  in- 
nocent man. 

Innocence  of  both  parties  is  neces- 
sary to  the  application  of  the  rule. 


Bank  of  Williamson  v.  McDowell  Coun- 
ty Bank  (W.  Va.)  supra. 

As  between  parties  equally  innocent, 
there  seems  to  be  no  more  equity  in 
throwing  off  the  loss  from  one  to  the 
other  than  in  leaving  it  where  it  fell. 
Where  the  loss  fell,  in  the  regular 
course  of  business,  on  the  bank  which 
could  have  known  and  should  have 
known  the  forgery,  it  seems  positively 
inequitable  to  throw  off  the  loss  on 
an  innocent  man  who  had  much  less 
opportunity  of  knowing.  Neal  v.  Co- 
burn  (Me.)  supra. 

In  Dedham  Nat.  Bank  v.  Everett 
Nat.  Bank  (Mass.)  supra,  the  court, 
in  holding  that  the  drawee  cannot  re- 
cover the  amount  paid  and  that  the 
doctrine  of  mistake  did  not  apply,  says 
the  ground  of  recovery  for  payment 
under  a  mistake  of  fact  is  that  the 
existence  of  the  fact  supposed  was  the 
conventional  basis  or  tacit  condition  of 
the  transaction.  If  parties  are  so  far 
at  arm's  length  that  each  takes  the 
risk  of  what  he  does,  of  course  one 
of  them  cannot  recover  money  paid 
because  he  finds  that  he  has  made  a 
mistake.  In  the  case  of  banks  it  is  a 
matter  of  general  understanding  that 
when  the  holder  of  a  check  in  no  way 
contributes  to  the  deception,  the  bank 
takes  the  risk  of  paying,  so  far  as  the 
signature  is  concerned.  If  this  is  so, 
mistake  disappears  as  a  ground  for 
recovery,  and  there  is  no  other.  In 
that  case  the  checks  were  partly 
cashed  and  partly  credited  to  a  cus- 
tomer's account,  when  presented  by  a 
known  clerk  of  the  customer,  who 
proved  to  have  been  the  forger,  and 
who  was  in  the  habit  of  representing 
the  customer  at  the  bank. 

The  drawee  cannot  recover  from  a 
bona  fide  holder  for  value.  And  a 
bank  is  such  where  it  has  credited  the 
amount  of  the  check  to  the  account  of 
the  payee,  who  had  become  its  cus- 
tomer upon  a  letter  of  introduction 
from  another  bank  showing  his  gen- 
uine signature,  and  has  honored  his 
check  for  the  amount,  and  indorsed  the 
check  received  for  collection  and  for- 
warded it  for  that  purpose,  although 
his  name  was  fictitious  and  his  busi- 
ness would  not  have  borne  investiga- 
tion.   Northwestern  Nat.  Bank  v.  Bank 
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of  Commerce  (1891)  107  Mo.  402,  15 
L.R.A.  102,  17  S.  W.  982. 

The  doctrine  of  nonrecovery  by  the 
drawee  does  not  rest  upon  the  narrow 
basis  of  actual  negligence  on  his  part. 
Germania  Bank  v.  Boutell  (1896)  60 
Minn.  189,  27  L.R.A.  635,  51  Am.  St. 
Rep.  519,  62  N.  W.  329.  The  court 
says:  'The  money  of  the  commercial 
world  is  no  longer  coin.  The  ex- 
changes of  commerce  are  now  made 
almost  entirely  by  means  of  drafts  and 
checks.  It  was  largely  in  deference  to 
this  fact  that  the  recovery  of  money 
paid  on  paper  of  this  kind,  to  which 
the  drawer's  signature  was  forged, 
was  made  an  exception  to  the  general 
rule  as  to  the  recovery  of  money  paid 
under  a  mistake  of  fact.  In  view  of 
the  use  of  this  class  of  paper  as  mon- 
ey, it  was  considered  that  public  pol- 
icy required  that,  as  between  the 
drawee  and  good-faith  holders,  the 
drawee  bank  should  be  deemed 
the  place  of  final  settlement,  where  all 
prior  mistakes  and  forgeries  should  be 
corrected  and  settled  once  for  all,  and, 
if  not  then  corrected,  payment  should 
be  treated  as  final;  that  there  must 
be  a  fixed  and  definite  time  and  place 
to  adjust  and  end  these  things  as  to  in- 
nocent holders;  and  that  that  time  and 
place  should  be  the  paying  bank  and 
the  date  of  payment;  and  that,  if  not 
done  then,  the  failure  to  do  so  must 
be  deemed  the  constructive  fault  of 
the  payee  bank,  which  must  take  the 
consequences.''  The  court  concludes 
that  very  few  well-considered  cases 
go  further  than  to  hold  that  the  bank 
may  recover  money  paid  on  a  check  to 
which  the  drawer's  signature  is  forged, 
when  there  was  a  lack  of  good  faith 
on  the  part  of  the  payee  towards  the 
bank,  or  where  he  had  knowledge  of 
suspicious  circumstances,  or  did  not 
make  due  inquiry  as  to  the  validity 
of  the  check  before  he  took  it.  In  that 
case,  the  bank  which  cashed  the  check 
required  the  indorsement  of  a  respon- 
sible person.  The  court  said  it  owed 
the  drawee  no  duty  to  investigate  as 
to  the  genuineness  of  the  signature  of 
the  tatter's  own  customers.  And  with 
respect  to  the  one  who  took  the  check 
from  the  forger,  and  indorsed  and  col- 
lected it,  the  court  says  a  distinction 


must  be  made  between  his  duty  to  sub- 
sequent indorsers  and  to  the  drawee. 
With  respect  to  the  drawee  he  guaran- 
teed subsequent  indorsements,  but  up- 
on the  question  of  the  drawer's  sig- 
nature, not  being  an  original  payee,  his 
indorsement  constituted  no  guaranty  or 
representation  to  the  drawee  that  the 
signature  of  the  drawer  was  genuine, 
and  the  drawee  had  no  right  to  assume 
that  he  had  investigated  the  genuine- 
ness of  the  drawer's  signature. 

In  Deposit  Bank  v.  Second  Nat.  Bank 
(1888)  10  Ky.  L.  Rep.  350,  the  court 
held  that,  as  between  the  drawee  and 
a  bank  which  cashed  the  check  with- 
out negligence,  the  loss  should  fall 
upon  the  drawee  in  case  it  paid  the 
check  without  discovering  the  forgery. 
The  court  says  the  fact  in  such  a  case 
is  such  as  the  drawee  has  no  right  to 
mistake.  The  law  refuses  to  hear  him 
say  he  has  mistaken  it.  And  that  the 
rule  is  but  a  practical  application  of 
the  maxim  that  where  one  of  two  in- 
nocent persons  must  suffer,  he  who  has 
been  the  occasion  of  the  loss  must  bear 
it.  But  the  rule  is  applied  only  in  case 
both  parties  are  equally  innocent  of 
any  wrong.  If  the  person  collecting 
the  check  is  guilty  of  negligence,  if  he 
did  not  receive  it  in  the  ordinary 
course  of  business,  or  if  he  received 
it  under  circumstances  which  should 
have  excited  his  suspicion,  he  cannot 
hold  the  money  received.  On  the  oth- 
er hand,  if  the  bank  pays  the  check 
when  it  could,  by  the  exercise  of  prop- 
er care,  have  discovered  that  it  was 
a  forgery,  there  would  be  no  occasion 
for  the  interposition  of  the  rule. 
And  the  same  ruling  was  made  in 
the  case  in  the  supreme  court  in 
(1890)  90  Ky.  10,  7  L.RJV.  849,  13  S. 
W.  339. 

Where  the  drawee  paid  a  series  of 
drafts  drawn  at  short  intervals  and 
negotiated  through  a  bank,  the  court 
held  that  the  drawee,  having  in  his 
possession  the  means  of  determining 
the  genuineness  of  the  drafts,  which 
he  failed  to  utilize,  could  not  cast  the 
burden  of  the  loss  upon  the  bank,  since 
its  act  led  the  bank  to  suppose  that 
they  were  genuine,  although  the  bank 
took  them  from  an  unknown  holder 
without    requiring    his    indorsement. 
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Howard  v.  Mississippi  Valley  Bank 
(1876)  28  La,  Ann.  727,  26  Am.  Rep. 
105. 

It  h  eminently  fair  and  just,  in  the 
absence  of  fault  or  neglect  on  the  part 
of  the  holder  of  a  check,  to  require 
the  bank  on  which  it  is  drawn  to  de- 
termine at  its  peril  whether  the  sig- 
nature of  the  maker  is  genuine,  for  it 
always  has,  or  is  supposed  to  have, 
knowledge  on  that  subject,  and  means 
of  determining  the  question  with  rea- 
sonable certainty  and  safety,  while  the 
holder,  who  may  be  a  purchaser  for 
value,  may  be,  and  often  is,  an  entire 
stranger  to  the  maker,  having  no 
knowledge  or  information  as  to  the 
genuineness  of  the  signature,  and  no 
convenient  means  of  obtaining  it. 
Bank  of  Williamson  v.  McDowell 
County  Bank  (1909)  66  W.  Va.  545,  36 
L.R.A.(N,S.)  605,  66  S.  E.  761. 

In  Postal  Teleg.-Cable  Co.  v.  Cit- 
izens' Nat.  Bank  (1916)  143  C.  C.  A. 
123,  228  Fed.  601,  where  drafts  signed 
by  a  clerk  of  plaintiff  corporation  were 
deposited  in  defendant  bank,  and  the 
proceeds  subsequently  checked  out, 
and  the  bank  was  found  by  the  jury 
to  have  acted  in  good  faith,  the  court 
held  that  it  had  a  right  to  retain  the 
proceeds. 

The  bank  cannot  recover  from  a 
bona  fide  holder  unless  he  contributed 
to  the  loss  by  his  own  negligence,  or 
his  conduct  had  a  tendency  to  mislead 
the  drawee.  Swan-Edwards  Co.  v. 
Union  Sav.  Bank  (1916)  17  Ga,  App. 
572,  87  S.  E.  825. 

If  the  drawee  passes  the  check  to 
the  credit  of  a  depositor,  it  cannot  re- 
cover the  amount  from  him,  although 
the  forgery  is  discovered  and  notice 
given  to  the  depositor  on  the  same  day 
as  the  deposit  is  entered.  Levy  v. 
Bank  of  United  States  (1802)  (Pa.) 
4  Dall.  234,  1  L.  ed.  814,  1  Binn.  27. 

In  State  Bank  v.  First  Nat.  Bank 
(1910)  87  Neb.  851,  29  L.R.A.(N.S.) 
100,  127  N.  W.  244,  where  a  check  was 
cashed  for  a  payee  known  to  the  cash- 
ing bank,  with  no  suspicious  circum- 
stances attending  the  transaction,  it 
was  held  that  the  drawee  could  not 
recover  the  money  paid. 

The  drawee  cannot  recover  if  the 
checks  were  taken  by  the  collecting 


bank  in  the  usual  course  of  business, 
for  full  value  and  in  good  faith,  and 
it  is  immaterial  that  it  places  upon 
them  an  indorsement  'Tor  collection." 
First  Nat.  Bank  v.  Yost  (1890)  34  N. 
Y.  S.  R.  180, 11  N.  Y.  Supp.  862. 

One  who  takes  a  check  for  goods 
sold,  under  circumstances  attended 
with  no  suspicion,  is  not  bound  to  re- 
turn the  funds  which  have  been  paid 
by  the  drawee  if  the  check  proves  to 
be  a  forgery.  Iron  City  Nat.  Bank  v. 
Peyton  (1897)  15  Tex.  Civ.  App.  184, 
39  S.  W.  223,  1  Am.  Neg.  Rep.  695. 

A  bank  cashing  a  check  for  a 
stranger  who  is  introduced  by  a  rep- 
utable person  is  not  bound  to  retam 
the  funds  received  from  the  drawee,  in 
case  the  check  proves  to  be  forged. 
Moody  V.  First  Nat.  Bank  (1898)  19 
tex.  Civ.  App.  278,  46  S.  W.  660. 

In  Bank  of  St.  Albans  v.  Farmers  & 
M.  Bank  (1838)  10  Vt.  141,  38  Am. 
Dec.  188,  Phelps,  J.,  says  that  he  is 
fully  satisfied  that  Lord  Mansfield 
entertained  the  opinion  that  there 
was  no  remedy  against  a  person  who 
should  innocently  put  off  a  forged 
draft,  but  that  to  enable  the  drawee  to 
maintain  an  action  in  such  case,  some- 
thing like  fraud  or  mala  fides  must 
appear,  or,  at  least,  some  culpable  neg- 
ligence on  the  part  of  the  person 
putting  off  the  security.  He  seems  to 
have  held  that  if  both  parties  are 
equally  innocent,  there  is  no  ground  in 
equity  for  transferring  the  loss  from 
one  to  the  other. 

In  United  States  v.  Bank  of  New 
York,  Nat.  Bkg.  Asso.   (1914)  L.R.A. 
1915D,  797,  134  C.  C.  A.  579,  219  Fed. 
648,  which  was  a  case  of  payment  of  a 
draft  by  the  United  States  government, 
the  court  says:     "For  more  than  a 
century  and  a  half  it  has  been  settled 
law  that  a  drawee  of  a  bill  must  be 
presumed  to  know  as  matter  of  law 
the  handwriting  of  his  correspondent, 
the  drawer  of  the  bill,  and  that  it  is 
incumbent  upon  hini  to  be  satisfied  of 
the  genuineness  of  the  drawer's  sig- 
nature.   If  he  accepts  or  pays  a  bill 
to  which  the  drawer's  name  has  been 
forged,  he  is  thereby  estopped  by  his 
act,  and  cannot  thereafter  repudiate 
his  acceptance,  or  recover  back  the 
money  he  has  paid.** 
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In  Neal  v.  Coburn  (1898)  92  Me.  189, 
69  Am.  St.  Rep.  495,  42  Atl.  848,  it  is 
said  that  the  commercial  world  needs 
and  seeks  for  a  plain  workable  rule, 
rather  than  for  the  somewhat  uncer- 
tain abstract  right  in  each  case. 

In  one  case  it  was  said  that  if  both 
parties  are  actively  negligent,  as 
where  the  drawee  has  no  signature  of 
the  drawer  for  comparison,  and  the 
cashing  bank  takes  the  check  without 
requiring  identification  of  the  holder, 
the  rule  is  the  same  as  where  both 
parties  are  innocent  and  the  drawee 
cannot  recover  the  money  paid.  Bank 
of  Williamson  v.  McDowell  County 
Bank  (1909)  66  W.  Va.  545,  86  L.R.A. 
(KS.)  605,  66  S.  E.  761. 

As  showing  the  narrow  limits  with- 
in which  the  rule  operates,  it  was  held 
in  Fuller  v.  Smith  (1824)  1  Car.  &  P. 
(EngO  197,  Ryan  &  M.  49,  28  Revised 
Rep.  772,  that  the  banker  of  an  ac- 
ceptor of  a  bill  is  not,  when  discount- 
ing the  bill  for  an  indorsee,  charge- 
able with  notice  of  the  drawer's 
signature.  And  he  may,  therefore,  if 
the  acceptance  proves  to  be  a  forgery, 
recover  the  amount  paid  from  the  one 
who  received  it. 

The  rule  has  been  stated  in  general 
terms  in  a  variety  of  cases  where  it 
wsLB  not  necessary  to  a  decision  of  the 
2ase,  and  because  of  the  uniformity  of 
its  statement  it  has,  in  some  places, 
come  to  be  regarded  as  a  rule  of  gen- 
eral application. 

In  Hubbard  Bros.  &  Co.  v.  Southern 
P.  Co.  (1919)  168  C.  C.  A.  107,  256 
Fed.  761,  which  involved  a  forged  bill 
of  lading,  the  attempt  being  made  to 
apply  it  to  the  rule  with  respect  to 
forged  drafts,  the  court  says,  ordina- 
rily, the  drawee  of  a  bill  of  exchange 
must  determine  at  his  peril  the  gen- 
uineness of  the  signature  of  the  draw- 
er, and  if  he  pays  the  draft  he  cannot 
recover  the  amount. 

In  Wilson  v.  Alexander  (1842)  4  IlL 
392,  which  was  an  action  by  the  ad-* 
ministrator  to  recover  a  payment  on 
a  purported  note  of  his  intestate  which 
was  subsequently  discovered  to  be 
forged,  the  court  says  if  a  person  who 
appears  to  be  a  contracting  party  to 
forged  negotiable  paper  pays  it,  he 
cannot  recover  back  the  money.    He 


takes  upon  himself  the  risk  of  the  gen- 
uineness of  the  instrument. 

In  Lafayette  v.  Merchants'  Bank 
(1905)  73  Ark.  561,  68  L.R.A.  231,  108 
Am.  St.  Rep.  71,  84  S.  W.  700,  which 
was  a  case  of  forgery  of  the  name  of 
the  payee,  there  is  a  dictum  to  the 
effect  that  there  is  an  exception  to  the 
rule  permitting  the  recovery  of  money 
paid  under  mistake  of  fact,  in  case 
of  a  drawee  paying  a  draft  or  check 
upon  which  the  name  of  the  drawer 
has  been  forged.  The  court  says  the 
reason  of  tlis  rule  is  said  to  be  that 
the  drawee  should  know  the  signature 
of  the  drawer,  and  if  he  is  guilty  of 
carelessness  in  paying  the  check 
where  the  drawer's  name  has  been 
forged^  as  between  him  and  the  in- 
nocent holder  no  recovery  should  be 
allowed. 

In  Redington  v.  Woods  (1873)  45 
CaL  406,  13  Am.  Rep.  190,  which  was 
the  case  of  a  raised  check,  the  court, 
by  way  of  argument,  says  it  is  well 
settled  that  the  drawee  of  a  check  is 
bound  at  his  peril  to  know  the  hand- 
writing of  the  drawer,  and  if  he  pays 
a  check  to  which  the  signature  of  the 
drawer  was  forged,  he  must  suffer  the 
loss  as  between  himself  and  the  draw- 
er, or  an  innocent  holder  to  whom  he 
has  made  payment. 

In  Crocker-Woolworth  Nat.  Bank  v. 
Nevada  Bank  (1903)  139  CaL  564,  63 
L.R.A.  245,  96  Am.  St.  Rep.  169,  73  Pac. 
456,  which  was  a  case  of  raised  check, 
the  court  says  if  the  drawee  pays  up- 
on the  forged  signature  of  the  drawer, 
he  cannot  recover  against  the  innocent 
payee,  if  the  recovery  would  subject 
such  payee  to  a  loss. 

In  Hoffman  v.  National  City  Bank 
(1870)  12  Wall.  (U.  S.)  181,  192,  20  L. 
ed.  366,  869,  which  was  a  case  of  for- 
gery of  a  bill  of  lading  attached  to  a 
draft,  the  court  says  very  many  cases 
decide  that  the  drawee  of  a  bill  of  ex- 
change is  bound  to  know  the  writing 
of  his  correspondent,  the  drawer,  and 
if  he  pays  a  bill  in  the  hands  of  a  bona 
fide  holder  for  value  he  is  concluded 
by  the  act,  although  the  bill  turns  out 
to  be  a  forgery. 

In  Bank  of  United  States  v.  Bank  of 
Georgia  (1825)  10  Wheat.  (U.  S.)  333, 
6  L.  ed.  334,  which  was  a  case  of  fraud- 
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ulently  altered  bank  notes  accepted  as 
cash  by  the  bank  that  issued  them,  the 
court,  in  deciding  the  case,  applies  the 
doctrine  of  Price  v.  Neal,  saying  that 
in  all  the  subsequent  decisions  in 
which  it  has  been  cited,  it  has  had  the 
uniform  support  of  the  courts,  and  has 
been  deemed  a  satisfactory  authority. 

In  Continental  Nat.  Bank  v.  Trades- 
men's Nat.  Bank  (1899)  36  App.  Div. 
112,  55  N.  Y.  Supp.  545,  which  was  a 
case  of  a  raised  check,  the  court  says 
that'  where  the  law  imputes  to  the 
drawee  of  a  check,  or  draft,  knowledge 
of  the  signature  of  the  drawer,  the 
payment  of  the  check  or  draft  by  the 
drawee  prevents  him  from  recovering 
the  money,  since  the  drawee  is  negli- 
gent in  not  employing  the  knowledge 
imputed  to  him;  .and  as  between  the 
drawee  and  a  bona  fide  holder  of  the 
check  or  draft  for  value,  such  bona 
fide  holder  will  be  entitled  to  retain 
the  proceeds  in  his  own  hands. 

In  City  Bank  v.  First  Nat.  Bank 
(1876)  45  Tex.  203,  which  was  the 
case  of  a  raised  check,  the  court  says 
if  it  had  involved  forgery  of  the  sig- 
nature of  the  drawer,  it  is  well  settled 
that  there  is  a  rule  of  law  forbidding 
the  drawee  from  setting  up  the  mis- 
take. 

In  National  Bank  v.  National 
Mechanics'  Bkg.  Asso.  (1873)  55  N.  Y. 
211,  14  Am.  Rep.  232,  affirming  (1873) 
3  Jones  &  S.  282,  which  was  a  case  of 
a  raised  check,  there  is  a  dictum  to 
the  effect  that  the  drawee  cannot  re- 
cover back  from  a  bona  fide  holder 
money  paid  on  a  forged  check. 

In  Young  v.  Lehman  (1879)  63  Ala. 
519,  which  was  a  case  of  payment  of 
a  draft  with  forged  bill  of  lading  at- 
tached, the  court  in  argument  says 
that  the  drawee  of  a  draft  or  bill,  who 
pays  it,  though  under  an  innocent 
mistake  as  to  the  genuineness  of  the 
signature  of  the  drawer,  cannot  recall 
the  payment  and  recover  the  money 
from  the  bona  fide  holder  to  whom  the 
payment  was  made. 

In  Weisser  v.  Denison  (1854)  10 
N.  Y.  68,  61  Am.  Dec.  731,  which  in- 
volved a  controversy  between  bank  and 
depositor,  the  court,  by  way  of  prem- 
ise, says  the  original  payment  of  the 
check  by  the  bank  was  in  their  own 


wrong,  and  if  paid  to  an  innocent  hold- 
er, the  money  could  not  be  recovered 
back. 

In  Goddard  v.  Merchants'  Bank 
(1850)  4  N.  Y.  147,  which  involved 
payment  by  a  stranger  to  the  draft, 
for  the  honor  of  the  drawer,  who  was 
permitted  to  recover  because  he  paid 
without  an  opportunity  to  see  the 
draft,  the  court  states  that  if  the 
drawee  pays  a  bill  in  the  hands  of  a 
bona  fide  holder  for  value,  he  is  con- 
cluded by  his  act,  although  the  bill 
turns  out  to  be  a  forgery. 

There  seem  to  be  only  four  cases 
out  of  line  with  this  current  of  author- 
ity. 

In  First  Nat.  Bank  v.  Farmers'  &  M. 
State  Bank  (1912)  —  Tcjl.  Civ.  App. 
— ,  146  S.  W.  1034,  the  court  repudiates 
entirely  the  rule  that  the  drawee  can- 
not recover  money  paid  on  a  forged 
draft,  calling  the  doctrine  a  heresy, 
and  stating  that  it  affords  a  striking 
illustration  of  the  fact  that  the  shad- 
ow of  a  great  name  can,  for  a  time, 
foster  and  maintain  a  great  error.  In 
that  case,  the  drawee  had,  by  tele- 
graph, promised  to  pay  the  draft,  and 
all  the  circumstances  of  its  payment 
show  that  it  was  utterly  careless  in 
so  doing;  even  its  own  name  was 
wrong  on  the  paper;  and  there  is 
nothing  to  show  that  the  bank  which 
was  the  payee  in  the  draft,  and  cashed 
and  forwarded  it  for  collection,  was 
in  any  way  negligent.  The  court  says 
it  is  not  enough  to  create  legal  liabil- 
ity, or  to  give  A  the  right  to  acquire 
or  retain  the  property  of  B,  to  show 
merely  that  A  has  been  negligent 
One  more  element  is  necessary,  name- 
ly, that  damage  to  A,  being  himself 
innocent  in  the  matter,  should  natural- 
ly and  proximately  result  from  B's 
negligence.  "This  principle  underlies 
the  whole  doctrine  of  negligence;  as 
many  times  as  there  are  cases  in  the 
books  involving  the  question  of  liabil- 
ity for  negligence,  the  necessity  of 
both  elements  has  been  illustrated  and 
enforced,  except  in  the  old  forgery 
cases.  They  are  strangely  ofif  the 
track,  for  in  them  it  is  held  that  the 
mere  fact  that  B  was  negligent  gives 
A  a  right  to  B's  property  which  A  did 
not  have  before  the  negligence,  •  •  • 
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without  regard  to  the  question  wheth- 
er A  has  sustained  any  loss  by  the 
ne£:ligence  or  not.  ...  In  due 
course  of  business,  after  the  telegram 
was  sent,  the  defendant  caused  a 
forged  draft  to  be  presented  to  the 
plaintiff,  purporting  to  be  signed  by 
its  customer,  and,  without  discovering 
the  forgery,  the  plaintiff  paid  the 
draft.  True  it  is  the  plaintiff  was 
guilty  of  negligence  in  not  ascertain- 
ing the  forgery  before  it  paid  the 
draft,  but  it  does  not  appear  that  such 
negligence  resulted  in  any  injury  to 
the  defendant.  In  other  words,  the 
draft  being  a  forgery,  the  defendant 
could  not  enforce  its  payment,  and  had 
no  right  to  the  money  received  from 
the  plaintiff  thereon;  and,  if  compelled 
to  refund  it,  will  be  in  no  worse  con- 
dition than  it  was  before  it  received 
the  plaintiff's  money.  Such  being  the 
case,  it  is  immaterial  that  the  plaintiff 
was  negligent,  because  it  does  not  lie 
in  the  defendant's  mouth  to  say  to  the 
plaintiff:  'While  I  had  no  right  to 
the  money,  I  have  a  right  to  keep  it, 
because,  if  you  had  exercised  proper 
care  and  diligence,  I  would  not  have 
obtained  it.'  Such  doctrine  is  unsound 
in  law,  is  contrary  to  the  plain  prin- 
ciples of  justice,  and  repugnant  to  the 
fundamental  rules  of  equity.  If  it 
should  be  held  that  title  to  property 
can  be  devested  out  of  the  owner, 
merely  by  his  negligence  in  permitting 
it  to  pass  from  his  possession,  a  thief 
might  acquire  title  to  property  which 
he  had  stolen  from  a  negligent  owner. 
Such  doctrine  cannot  be  sound." 

The  other  three  cases  out  of  line 
are  set  out  in  subdivision  IV.  b,  infra. 

This  rule  is  no  more  arbitrary  than 
many  others  which  obtain  in  the  busi- 
ness world,  even  those  which  apply  to 
other  transactions  with  commercial 
paper,  such  as  the  one  holding  that 
an  indorser  guarantees  all  prior  in* 
dorsements.  To  make  commercial  pa- 
per the  convenient  medium  of  ex« 
change  which  it  is,  and  entitled  to  the 
confidence  of  business  men,  there  must 
be  certain  rules  with  respect  to  it 
which  give  some  certainty  and  stabil- 
ity to  it.  This  is  sufficient  reason  to 
place  upon  the  drawee  the  burden  of 
paying  at  his  peril  to  an  innocent  hold* 


er.  But  various  courts  have  attempt- 
ed to  account  for  the  rule  for  reasons 
which  may  be  of  some  interest.  Thus, 
in  Dedham  Nat.  Bank  v.  Everett  Nat. 
Bank  (1901)  177  Mass.  392,  83  Am. 
St.  Rep.  286,  59  N.  E.  62,  the  court 
suggests  that  payment  by  the  drawee 
was  possibly  taken  out  of  the  general 
rule  governing  payments  by  mistake, 
by  the  assumption  that  a  holder  who 
simply  presents  negotiable  paper  for 
payment  makes  no  representation  as 
to  the  signature,  and  that  the  drawee 
pays  at  his  peril. 

So  Neal  v.  Cobum  (1898)  92  Me. 
139,  69  Am.  St.  Rep.  495,  42  Atl.  348, 
says  that  the  reason  for  the  rule  is 
that  it  is  impracticable  for  the  in- 
dorsees or  holder  of  a  bill,  or  check, 
to  know  or  learn  whether  the  signature 
of  the  drawer  is  genuine,  but  that  the 
drawee  has  the  best  of  means  of  know- 
ing or  learning  the  fact. 

In  Salt  Springs  Bank  v.  Syracuse 
Sav.  Inst.  (1863)  62  Barb.  (N.  Y.)  101, 
the  court  states  that  the  doctrine  rests 
on  the  presumption  that,  before  ac- 
cepting or  paying,  he  makes  such  in- 
quiries and  examinations  as  satisfy 
him  as  to  the  genuineness  of  the  sig- 
nature, and  the  propriety  of  the  ac- 
ceptance or  payment. 

In  First  Nat.  Bank  v.  First  Nat. 
Bank  (1891)  4  Ind.  App.  355,  51  Am. 
St.  Rep.  221,  30  N.  E.  808,  the  rule  is 
founded  upon  the  supposed  negligence 
of  the  drawee  in  failing,  by  an  exam- 
ination of  the  signature  when  the  pa-' 
per  is  presented,  to  detect  the  for- 
gery. 

In  First  Nat.  Bank  v.  Ricker  (1874) 
71  111.  439,  22  Am.  Rep.  104,  the  court 
says  that  the  ruling  proceeds  on  the 
ground  that  the  loss  has  arisen 
through  some  neglect  or  default,  and, 
the  presumption  being  that  the  drawee 
knows  his  correspondent's  handwrit- 
ing, if  he  pays  or  accepts  a  forged  bill 
it  will  be  presumed  to  be  through  care- 
lessness on  his  part. 

Ill,  Negligence    of    Holder    toill    give 
drawee  right  of  tuition, 

a.  General  principles. 

As  seen  above,  the  presumption  of 
negligence  on  the  part  of  the  drawee 
operates  to  prevent  his  recovery  only 
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when  the  one  who  receives  the  funds 
is  innocent  of  any  breach  of  duty  with 
which  the  law  charges  him.  The  ques- 
tion of  liability  of  the  holder  depend- 
ing, as  it  does,  on  his  negligence  or 
fraud,  the  liability  to  return  the  pro- 
ceeds may  depend  upon  the  relation 
which  the  one  receiving  the  money 
bears  to  the  paper.  If  he  is  an  in- 
dorsee through  whose  hands  the  paper 
merely  passes  in  the  course  of  collec- 
tion, his  liability  to  return  the  funds 
may  be  very  slight,  while,  if  he  is  the 
payee  or  original  indorser,  a  much 
greater  burden  of  duty  may  rest  upon 
him,  and  therefore  his  liability  to  re- 
turn be  much  greater. 

In  Gloucester  Bank  v.  Salem  Bank 
(1820)  17  Mass.  33,  which  was  a  case 
of  forged  bank  notes,  the  court  says 
the  just  and  sound  principle  of  deci- 
sion has  been  that,  if  the  loss  can  be 
traced  to  any  fault  or  negligence  of 
either  party,  it  should  be  fixed  upon 
him.  Where  no  fault  or  negligence  is 
imputable,  the  loss  has  been  suffered 
to  remain  where  the  course  of  business 
has  placed  it. 

In  Snodgrass  v.  Sweetser  (189G)  15 
Ind.  App.  682,  44  N.  E.  648,  which 
dealt  with  checks  signed  in  blank, 
stolen,  filled  up,  and  cashed,  the  court 
says  it  is  well  settled  as  a  general  rule 
that  the  payment  of  a  forged  check, 
draft,  or  order  must  be  borne  by  the 
one  paying  it.  But  when  the  party 
disavowing  the  obligation  has  been 
guilty  of  negligence  which  is  the  im- 
mediate cause  of  misleading  the  payer 
into  paying  it,  he  must  reimburse  such 
payer,  for  his  act  of  omission  was  the 
cause  that  induced  its  payment. 

Just  what  negligence  or  lack  of 
business  honesty  will  defeat  the  right 
of  the  holder  to  retain  the  money  re- 
ceived by  him  has  not  been  fully  set- 
tled by  the  courts,  and  it  is,  perhaps, 
not  so  much  a  question  of  law  as  of 
fact  for  the  jury  under  proper  instruc- 
tions from  the  court.  As  is  laid  down 
in  the  cases  set  out  below,  most  of  the 
delinquencies  have  consisted  of  failure 
to  make  proper  inquiry  before  cashing 
the  checks,  but  some  cases  have  laid 
some  stress  upon  failure  to  communi- 
cate suspicion  to  the  drawee  to  put 
him  on  his  guard  in  examining  the  sig* 


natures.  First  Nat.  Bank  v.  Ricker 
(1874)  71  111.  439,  22  Am.  Rep.  104; 
Greenwald  v.  Ford  (1906)  21  S.  D.  28, 
109  N.  W.  516;  Iron  City  Nat.  Bank  v. 
Peyton  (1897)  15  Tex.  Civ.  App.  184, 
39  S.  W.  223,  1  Am.  Neg.  Rep.  695. 

ft.  Negligence  of  pdyee. 

The  payee  in  a  check  or  draft  may 
be  supposed  to  have  knowledge  of  the 
circumstances  under  which  it  is 
drawn,  and,  generally,  of  the  person 
drawing  it,  and  is  in  a  better  situation 
to  judge  of  the  genuineness  of  the  pa- 
per than  are  indorsees.  And  there  is 
a  tendency  to  place  a  greater  respon- 
sibility upon  him,  and  he  is  much  more 
likely  to  be  required  to  return  the  pro- 
ceeds of  the  paper  than  are  the  in- 
dorsees. 

Thus,  in  Deposit  Bank  v.  Fayette 
Nat.  Bank  (1890)  90  Ky.  10,  7  L.R.A 
849,  13  S.  W.  339,  it  is  said  there 
is  a  manifest  distinction  between  the 
case  of  one  who  is  both  the  payee  and 
indorser  of  the  check,  and  who  nego- 
tiates directly  with  the  forger  in  the 
loan  or  advance  of  the  money  for 
which  the  check  is  given,  and  a  bank 
taking  a  check  by  indorsement  from 
the  payee  in  the  usual  course  of  busi- 
ness, with  no  ground  of  suspicion,  and 
which  receives  the  money  from  the 
bank  where  the  funds  of  the  drawer 
were  deposited. 

Where  the  payee  of  a  check  takes 
and  cashes  it  for  a  stranger  without 
any  attempt  to  identify  him,  and  rep- 
resents to  the  drawee  that  it  is  gen- 
uine, he  is  responsible  if  it  proves  to 
be  a  forgery.  Newberry  Sav.  Bank  v. 
Bank  of  Columbia  (1912)  91  &  C.  294, 
38  L.R.A.(N.S.)  1200,  74  S.  E.  616. 
The,  court  says  that  the  rule  that  a 
bank  should  know  the  signature  of  its 
customer  is  dbt  available  to  one  who 
represents  to  the  bank  that  he  holds 
in  his  hand  a  check  of  the  customer, 
without  having  taken  precautions  to 
ascertain  the  identity  of  the  person 
with  whom  he  was  dealing.  The  court 
further  states  that  none  of  the  cases 
which  it  had  been  able  to  find  exempt 
a  bank  from  liability  to  refund  money 
which  it  has  received  on  a  forged 
check,  taken  by  it  directly  from  the 
forger. 
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The  responsibility  of  the  drawee, 
based  upon  presumption  alone,  is  de- 
cisive only  when  the  person  receiving 
the  money  has  in  no  way  contributed 
to  the  sudcess  of  the  fraud.  The  con- 
structive fault  of  the  drawee  in  not 
knowing  his  depositor's  signature  will 
not  preclude  his  recovery  from  one 
who  has  received  the  money  with 
knowledge  of  the  forgery^  or  who  took 
the  check  under  circumstances  of 
suspicion  without  proper  precautions, 
or  whose  conduct  has  been  such  as  to 
mislead  the  drawee,  or  induce  him  to 
pay  the  check  without  the  usual  scru- 
tiny or  other  precautions  against  mis- 
take or  fraud.  Therefore,  where  a 
forged  check  is  put  in  circulation  by 
indorsement  of  the  payees,  the  drawee 
may  recover  from  them  the  proceeds 
which  it  pays  upon  it.  The  court  says 
the  check  could  not  get  into  circula- 
tion without  the  payees'  indorsement. 
And  their  indorsement  warranted, 
therefore,  to  the  public,  that  is,  to 
everyone  who  should  take  it,  the  gen- 
uineness of  the  drawer's  signature. 
Without  it  the  check  could  not  proper* 
ly  be  paid  by  the  drawee.  Their  in- 
dorsement tended  to  divert  the  drawee 
from  inquiry  and  scrutiny,  since  it 
gave  the  check  the  appearance  of  a 
^nuine  transaction,  to  the  inception 
of  which  the  payees  were  parties.  On 
the  other  hand,  the  court  says,  the 
presentation  to  the  payees  by  a  stran- 
ger,  of  a  check  drawn  to  their  order 
which  such  third  person  purported  to 
nesrotiate  to  them  for  value,  was  a 
transaction  which  should  have  aroused 
their  suspicions.  National  Bank  v. 
Bangs  (1871)  106  Mass.  441,  8  Am. 
Rep.  349. 

If  a  merchant  takes  a  forged  check 
in  payment  of  goods,  which  is  signed 
by  the  purchaser  in  a  name  other  than 
that,  which  he  had  used  in  prior  trans- 
actions, and  the  merchant  was  not  sure 
of  the  identity  of  the  customer,  and 
collected  the  check  from  the  drawee 
without  disclosing  the  circumstances 
of  its  origin,  the  bank  may  compel  re- 
payment if  it  proves  to  be  a  forgery. 
Rouvant  v.  San  Antonio  Nat.  Bank 
(1886)  68  Tex.  610.  The  court  says 
the  loss  was  attributable  to  the  mer- 


chant's negligence,  and  upon  him  it 
should  be  fixed. 

But  in  Bergstrom  v.  Ritz-Carlton 
Restaurant  &  Hotel  Co.  (1916)  171 
App.  Div.*776,  157  N.  Y.  Supp.  959,  ap- 
peal dismissed  in  (1917)  220  N.  Y. 
569,  115  N.  E.  1033,  it  was  held  that, 
although  the  one  in  whose  favor  the 
check  is  drawn  cashes  it,  he  is  not 
bound  to  return  the  proceeds  to  the 
drawee  if  the  drawer's  husband  was 
a  member  of  the  drawee's  firm,  and 
directed  the  payment  of  the  check  al- 
though his  attention  was  called  to  the 
suspicious  character  of  the  signature. 

c.  Negligence  of  one  cashing  check  or 

draft. 

Without  doubt  the  same  necessities 
of  business  which  require  the  drawee 
to  know  the  signature  of  the  drawer, 
and  prevent  his  recovering  money  paid 
to  an  innocent  holder  of  the  paper, 
require  one  who  first  negotiates  the 
paper  to  take  some  precautions  to 
learn  whether  or  not  it  is  genuine,  and 
if  he,  through  indifference,  or  worse, 
assists  the  forger  in  committing  the 
fraud,  he  should  not  be  permitted  to 
retain  the  proceeds  of  the  draft  from 
the  drawee  whose  sole  fault  was  that 
he  did  not  discover  the  forgery  before 
he  paid  the  draft. 

Georgia. — ^Woods  v.  Colony  Bank 
(1902)  114  Ga.  688,  56  L.R.A.  929,  40 
S.  E.  720. 

Illinois. — First  Nat.  Bank  v.  Ricker 
(1874)  71  111.  439,  22  Am.  Rep.  104. 

Indiana. — First  Nat.  Bank  v.  First 
Nat.  Bank  (1891)  4  Ind.  App.  355,  51 
Am.  St.  Rep.  221,  30  N.  E.  808 ;  Indiana 
Nat.  Bank  v.  First  Nat.  Bank  (1893) 
9  Ind.  App.  185,  36  N.  E.  382. 

Kentucky.  —  Farmers  Nat.  Bank  v. 
Farmers  &  Traders  Bank  (1914)  159 
Ky.  141,  L.R.A.1915A,  77,  166  S.  W. 
986. 

Maasachnaetts. — First  Nat.  Bank  v. 
First  Nat.  Bank  (1890)  151  Mass.  280, 
21  Am.  St  Rep.  450,  24  N.  E.  44. 

MissonrL  —  National  Bank  v. 
Mechanics'  American  Nat.  Bank 
(1910)  148  Mo.  App.  11,  127  S.  W.  429. 

Nebraska. — ^First  Nat.  Bank  v.  State 
Bank  (1888)  22  Neb.  769,  8  Am.  St 
Bep.  294»  86  N.  W.  289. 

New    YotlL--Williainsburgh    Trust 
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Co.  V.  Turn  Suden  (1907)  120  App. 
Div.  518,  105  N.  Y.  Supp.  335. 

North  Dakota. — First  Nat.  Bank  v. 
Bank  of  Wyndmere  (1906)  15  N.  D. 
299,  10  L.R.A.(N.S.)  49,  128  Am.  St. 
Rep.  588,  108  N.  W.  546. 

Ohio.— Ellis  V.  Ohio  Life  Ins.  &  T. 
Co.  (1855)  4  Ohio  St.  628,  64  Am.  Dec. 
610. 

Tennessee.  —  People's  Bank  v. 
Franklin  Bank  (1889)  88  Tenn.  299,  6 
L.R.A.  724,  17  Am.  St.  Rep.  884,  12  S. 
W.  716. 

Washington.  —  Canadian  Bank  v. 
Bingham  (1902)  30  Wash.  484,  60 
L.R.A.  955,  71  Pac.  43, 

West  Virginia. — Bank  of  Williamson 
V.  McDowell  County  Bank  (1909)  66 
W.  Va.  545,  36  L.R.A.(N.S.)  605,  66  S. 
E.  761. 

Freedom  from  fault  on  the  part  of 
the  purchaser  is  one  of  the  requisites 
or  conditions  of  the  rule  exempting 
him  from  liability.  Bank  of  William- 
son V.  McDowell  County  Bank  (W. 
Va.)  supra. 

If  the  cashing  bank  cashes  the  check 
for  a  stranger  without  identification, 
it  cannot  hold  the  proceeds  against  the 
claim  of  the  drawee.  Canadian  Bank 
V.  Bingham  (Wash.)  supra.  The 
court  says  in  such  case  it  might  ap- 
propriately be  said  that  the  doctrine 
of  comparative  negligence  applies, 
and  that  the  constructive  negligence 
of  the  drawee  bank  is  overcome  by  the 
active  negligence  of  the  paying  bank, 
in  not  using  the  ordinary  precautions 
which  are  used  by  banks,  namely,  de- 
manding an  identification  of  the  per- 
son presenting  the  check,  and  putting 
forth  some  inquiry  as  to  its  genuine- 
ness, before  paying  it  and  sending  it 
on,  dignified  and  accredited  by  its  own 
indorsement,  which  would  tend  to  lull 
the  suspicions  and  abate  the  watchful- 
ness of  the  drawee.  In  such  a  case 
it  seems  the  original  and  potent  negli- 
gence which  caused  the  loss  to  fall  on 
one  of  two  innocent  parties  should  be 
imputed  to  the  paying  bank. 

Where  the  check  was  cashed  by  a 
bank  for  a  stranger,  with  no  attempt 
at  identification,  the  court  said  that 
the  drawee  had  a  right  to  believe  that 
the  cashing  bank  had,  by  the  usual  and 
proper  investigation,  satisfied  itself  of 


the  authenticity  of  the  check.  Tbe 
indorsement  by  the  one  to  whom  the 
money  was  paid,  of  the  check,  which 
was  payable  to  bearer,  was  a  guaranty 
of  the  signature  of  the  drifwer,  and 
the  drawee  had  a  right  to  believe  that 
the  indorser  was  known  to  the  cashing 
bank  by  proper  inquiry.  And  the 
court  found  that,  under  these  circum- 
stances, negligence  on  the  part  of  the 
drawee  in  failing  promptly  to  discover 
the  forgery  did  not  prevent  its  recov- 
ering the  money  paid,  if  it  did  not 
prejudice  the  cashing  bank.  First 
Nat.  Bank  v.  First  Nat.  Bank  (Mass.) 
supra. 

A  bank  which  cashes  a  check  drawn 
upon  another  Jbank,  without  requiring 
proof  as  to  the  identity  of  persons 
presenting  it,  or  making  inquiries  in 
regard  to  them,  cannot  hold  the  pro- 
ceeds against  the  drawee  when  the 
check  afterwards  proves  to  be  a  for- 
gery. Farmers  Nat.  Bank  v.  Farmers 
&  Traders  Bank  (1914)  159  Ky.  141, 
L.RJ^.1916A,  77,  166  S.  W.  986. 

A  bank  can  recover  of  a  person  to 
whom  payment  is  made  on  a  forged 
check,  indorsed  by  the  person  to  whom 
paid,  where  the  person  to  whom  paid 
has  been  guilty  of  negligence  in  re- 
ceiving and  indorsing  the  check.  The 
indorsement  of  the  check  by  the  payee 
may  be  said,  ordinarily,  to  be  a  guar- 
anty of  the  genuineness  of  the  indorse- 
ments theretofore  on  the  paper,  and 
also  of  the  genuineness  of  the  draw- 
er's signature.  Therefore,  where  the 
bank  cashes  a  check  drawn  on  a  bank 
in  another  county,  to  which  the  sig- 
natures of  both  drawer  and  indorser 
are  forged,  without  requiring  an 
identification  of  the  person  to  whom 
such  pa3rment  was  made,  or  preserving 
any  evidence  of  his  identity,  it  is  so 
negligent  that  the  loss  must  fall  on 
him,  rather  than  on  the  drawee  bant 
which  pays  without  other  negligence 
than  mere  failure  to  recognize  the 
forgery.  People's  Bank  v.  Franklin 
Bank  (1889)  88  Tenn.  299,  6  LJtA. 
724,  17  Am.  St.  Rep.  884,  12  S.  W.  716. 
The  court  says  it  might  be  warranted 
in  taking  judicial  notice  of  the  fact 
that  banks  settle  differences  between 
themselves  through  the  clearing  house, 
upon  the  faith  of  indorsements  of  oth- 
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er  banks,  without  examining  the  sig- 
natures involved  until  a  later  time, 
relying  on  the  indorsements  to  protect 
them  in  making  the  payments,  should 
a  subsequent  and  more  careful  scru- 
tiny disclose  forgery.  This  case  was, 
however,  questioned  in  Farmers'  &  M. 
Bank  v.  Bank  of  Rutherford  (1905) 
115  Tenn.  64,  112  Am.  St.  Rep.  817,  88 
S.  W.  939. 

In  Woods  V.  Colony  Bank  (1902)  114 
Ga.  683,  56  L.R.A.  929,  40  S.  E.  720, 
the  court  says,  in  determining  the  rel- 
ative rights  of  a  drawee,  who,  under 
a  mistake  of  fact,  has  paid,  and  a  hold- 
er, who  has  received  such  payment 
upon  a  draft  to  which  the  name  of  the 
drawer  was  forged,  it  would  seem  to 
be  only  fair  to  consider  the  question . 
of  diligence  or  negligence  of  the  par- 
ties in  respect  thereto.  If  the  holder 
has  been  negligent  in  paying  the 
forged  paper,  or  has,  by  his  conduct, 
misled  or  deceived  the  drawee  to  his 
damage,  it  would  be  unjust  for  him  to 
be  allowed  to  shield  himself  from  the 
results  of  his  own  carelessness,  by  as- 
serting that  the  drawee  was  bound  in 
law  to  know  his  drawer's  signature. 
Therefore,  where  a  bank  is  grossly 
negligent  in  paying  out  money  to  a 
man  of  whom  it  knows  nothing,  upon 
paper  as  to  the  genuineness  of  which 
it  knows  nothing,  without  taking  any 
precautions  to  obtain  information  in 
regard  to  either,  and  then  indorses  the 
paper  and  forwards  it  through  the  reg- 
ular channels  for  collection,  it  is  such 
am  act  as  would  be  likely  to  throw  the 
drawee  off  his  guard  and  mislead  him. 
If  the  loss  was  due  to  its  negligence, 
the  loss  should  fall  on  it. 

In  First  Nat.  Bank  v.  State  Bank 
(1888)  22  Neb.  769,  3  Am.  St.  Rep. 
294,  36  N.  W.  289,  where  the  check, 
which  wi^s  payable  to  bearer,  had  been 
cashed  for  an  unidentified  stranger,  in 
reliance  upon  the  signature  of  the  pur- 
ported drawer,  with  which  the  cashing 
bank  was  familiar,  the  court  says: 
''On  principle,  it  would  seem  that  a 
bank  paying  a  forged  check  drawn  on 
another  bank  would  do  so  at  its  peril; 
that,  where  it  is  proposed  to  draw 
funds  belonging  to  another  by  means 
of  a  check,  such  check  should  be 
drawn  by  the  proper  authority.    The 


bank  to  which  the  check  is  presented 
by  a  stranger  -may  require  his  iden- 
tification, and  proof  that  he  is  the 
lawful  holder  of  the  check.  It  must 
take  the  necessary  steps  to  ascertain 
the  genuineness  of  the  instrument 
and  the  identity  of  the  person  present- 
ing it,  or,  in  case  of  loss  from  such 
neglect,  it  will  be  the  party  at  fault. 
A  bank  receiving  a  check  from  one 
which  has  paid  it  may  rightfully  as- 
sume that  the  paying  bank  required 
the  necessary  proof,  both  as  to  the  gen- 
uineness of  the  instrument  and  the 
authority  of  the  holder  to  receive  the 
money  thereon.  Ordinarily,  it  will  not 
be  known  in  the  second  bank  that  the 
person  presenting  the  check  to  the 
bank  paying  the  same  was  a  stranger, 
and  no  identification  was  required; 
nor  can  it  be  known  that  the  drawer 
was  not  present  in  the  bank  when  the 
check  was  presented  and  paid.  The 
second  bank,  therefore,  having*  re- 
ceived the  check  from  a  creditable 
bank,  may  assume  that  it  has  taken  the 
necessary  precautions  to  ascertain  the 
genuineness  of  the  signature,  and  the 
identity  of  the  person  presenting 
the  check."  And  in  case  the  cashing 
bank  failed  to  take  such  precautions, 
the  court  held  that  it  was  liable  to  re- 
fund the  money  it  had  received  on  the 
check. 

In  Williamsburgh  Trust  Co.  v.  Tum 
Suden  (1907)  120  App.  Div.  518,  105 
N.  Y.  Supp.  335,  It  appeared  that  the 
checks  were  payable  to  bearer,  and 
were  cashed  by  a  merchant  who  ap- 
plied part  of  the  proceeds  to  an  ac- 
count due  from  the  alleged  drawer, 
and « delivered  the  remainder  to  an 
employee  of  such  drawer.  He  then  in- 
dorsed them  and  presented  them  to 
the  drawee,  and  received  the  money 
upon  them.  The  court  said  that  his 
indorsement  would  undoubtedly  divert 
the  bank  from  that  careful  scrutiny 
which  it  otherwise  would  have  been 
likely  to  give  them.  He  negotiated 
them,  put  them  in  circulation,  and,  as 
by  his  unqualified  indorsement  he  facil- 
itated the  forgery,  his  position  is  not 
that  of  an  indorsee  who  holds  a  forged 
check  sanctioned  by  a  prior  indorse- 
ment. The  court  says:  "If  Tum  Su- 
den suffered  loss  or  damage  by  cashing 
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the  checks,  it  is  evident  that  such  loss 
was  sustained  before  the  checks  were 
honored  by  the  trust  company.  I  fail 
to  see,  therefore,  how  the  trust  compa- 
ny, when  it  paid  the  checks,  can  be 
held  responsible  for  a  loss  previously 
sustained.  As  there  is  no  proof  that 
the  mistake  of  the  trust  company  has 
been  to  the  prejudice  of  the  respond- 
ent, it  is  but  right  that  he  should  re- 
fund the  money  had  and  received.  The 
evidence  shows  that  Tum  Suden,  for 
several  months  prior  to  the  time  of 
these  forgeries,  had  been  accustomed 
to  cash  checks  for  Rand.  It  follows, 
therefore,  that  Tum  Suden,  who  had 
had  every  opportunity  to  become 
acquainted  with  Rand's  signature,  has 
no  right  to  shift  the  loss  resulting 
from  his  own  fault,  oversight,  or  neg- 
ligence, upon  another.  On  the  other 
hand,  it  was  but  natural  for  the  bank 
to  assume  that  Tum  Suden's  indorse- 
ment warranted  the  genuineness  of 
the  signature.  It  was  Tum  Suden  who 
had  the  first  contact  with  the  forger, 
and  who  first  failed  to  detect  the  for- 
gery, and  upon  him,  therefore,  must 
fall  the  burden  of  loss." 

Where  there  is  a  custom  among  the 
banks  of  a  city  not  to  cash  for  a  stran- 
ger a  check  drawn  on  another  bank, 
without  inquiry  as  to  his  identity  and 
right  to  the  check,  a  bank  which  vi- 
olates this  custom,  and  cashes  a  forged 
check  without  such  inquiry,  cannot 
retain  the  funds  against  the  drawee, 
since  the  drawee  had  a  right  to  rely 
on  the  precautions  which  should  have 
been  taken  by  the  cashing  bank,  and 
therefore  the  negligence  of  such  bank 
contributes  to  induce  the  loss.  «Ellis 
V.  Ohio  Life  Ins.  &  T.  Co.  (1855)  4 
Ohio  St.  628,  64  Am.  Dec.  610.  The 
court  says:  "To  entitle  the  holder  to 
retain  money  obtained  by  mistake  up- 
on a  forged  instrument,  he  must  oc- 
cupy the  vantage  ground  by  putting 
the  drawee  alone  in  the  wrong;  and  he 
must  be  able  truthfully  to  assert  that 
he  put  the  whole,  responsibility  upon 
the  drawee,  and  relied  upon  him  to  de- 
cide, and  that  the  mistake  arising 
from  his  negligence  cannot  now  be 
corrected  without  placing  the  holder 
in  a  worse  position  than  though  pay- 
ment had  been  refused.    If  the  holder 


cannot  say  this,  and  especially  if  the 
failure  to  detect  the  forgery,  and  con- 
sequent loss,  can  be  traced  to  his  own 
disregard  of  duty,  in  negligently  omit- 
ting to  exerpise  some  precaution  which 
he  had  undertaken  to  perform,  he  fails 
to  establish  a  superior  equity  to  the 
money,  and  cannot  with  a  good  con- 
science retain  it.  To  allow  him  to  do 
so  would  be  to  permit  him  to  take  ad- 
vantage of  his  own  wrong,  and  to  per- 
vert a  rule,  designed  for  his  protec- 
tion against  the  negligence  of  the 
drawee,  into  one  for  doing  injustice 
to  him." 

In  Bank  of  Williamson  v.  McDowell 
County  Bank  (1909)  66  W.  Va,  545, 36 
L.R.A.(N.S.)  605,  66*  S.  E.  761,  the 
,  court  i«fays:  ''Is  it  not  reasonable  to 
say  and  hold  that  any  bank  other  than 
the  one  on  which  a  check  is  drawn, 
assuming  to  take  it  by  purchase  or  for 
collection,  and  put  it  in  circulation  as 
commercial  paper,  should  perform 
those  precautionary  acts  for  the  pro- 
tection of  the  bank  on  which  the  check 
is  drawn,  which  the  drawee  bank  itself 
would  have  performed,  had  the  check 
been  presented  to  it,  and  that  its 
omission  of  such  duty  amounts  to 
negligence  and  misconduct  working 
prejudice  and  injury  to  the  drawee? 
.  •  .  The  indorsement  of  a  purchas- 
ing bank,  not  qualified  or  limited  in 
any  respect,  amounts  to  a  representa- 
tion to  the  drawee  that  this  precaution 
has  been  taken.  Upon  that  indorse- 
ment, the  drawee  has  the  right  to  rely 
to  that  extent,  and,  if  identification 
has  not  been  required,  the  indorsement 
amounts  to  an  imposition  by  the  pur- 
chasing bank  upon  the  drawee." 

A  bank,  which,  after  learning  that 
one  who  had  just  deposited  checks 
with  it,  drawn  the  proceeds,  and  left 
the  city,  was  guilty  of  forgery  with 
respect  to  checks  deposited  that  day, 
presents  a  forged  check  to  the  drawee 
and  receives  payment  without  commu- 
nicating the  facts  known  by  it,  cannot 
hold  the  funds  as  against  the  drawee 
of  the  check.  First  Nat  Bank  v.  Kick- 
er (1874)  71  111.  439,  22  Am.  Rep.  104. 
The  court  says  the  rule  preventing  the 
drawee  from  recovering  the  money 
paid  presupposes  the  good  faith  of  the 
transaction,   that   the   holder  was  a 
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purchaser  bona  ii^e  for  a  valuable  con- 
sideration, for  the  law  certainly  is  that 
the  drawee  can  recover  where  the 
holder  is  himself  at  fault,  or  has  been 
guilty  of  fraudulent  practices  which 
may  have  thrown  the  drawee  off  its 
guard. 

The  rule  that  the  drawee  cannot  re- 
cover money  paid  is  based  upon  pre- 
sumption alone,  and  is  decisive  only 
when  the  person  receiving  the  money 
has  in  no  way  contributed  to  or  per- 
mitted the  mistake  or  fraud.  There- 
fore, where  a  bank  placed  its  indorse- 
ment upon  the  duebill  of  a  school 
trustee,  in  order  to  collect  it  from  the 
bank  at  which  it  was  payable,  the 
court  said  this  indorsement,  whatever 
may  have  been  its  purpose,  would  tend 
to  divert  the  drawee  from  inquiry  and 
scrutiny,  for  it  gave  the  paper  the  ap- 
pearance of  a  genuine  transaction. 
The  indorsement  of  the  bank  would 
hardly  fail  to  inspire  confidence  in  the 
genuineness  of  the  paper,  as  vouching 
for  it,  but  some  point  is  made  of  the 
fact  that  the  paper  was  not  negotia- 
ble. First  Nat.  Bank  v.  First  Nat 
Bank  (1891)  4  Ind.  App.  355,  51  Am. 
St.  Rep.  321,  30  N.  E.  808. 

And  that  rule  was  declared  to  be 
the  law  of  the  case,  on  second  appeal, 
in  Indiana  Nat.  Bank  v.  First  Nat. 
Bank  (1893)  9  Ind.  App.  185,  36  N.  E. 
382. 

The  Missouri  and  North  Dakota 
cour^  have  pushed  this  doctrine  to 
rather  extreme  limits. 

A  court  in  the  former  state  declared 
that  the  modern  rule  is  that  one  who 
purchases  a  draft  is  bound  to  satisfy 
himself  that  the  paper  is  genuine,  and 
that  by  indorsing  it,  or  presenting  it 
for  payment,  or  putting  it  into  circula- 
tion before  presentation,  he  impliedly 
asserts  that  he  has  performed  this 
duty.  National  Bank  v.  Mechanics' 
American  Nat  Bank  (1910)  148  Mo. 
App.  11,  127  S.  W.  429. 

In  First  Nat.  Bank  v.  Bank  of 
Wyndmere  (1906)  15  N.  D.  299,  10 
L.R.A.(N.S.)  49,  125  Am.  St  Rep.  588, 
108  N.  W.  546,  the  court  rejects  the 
idea  that  the  question  of  liability 
should  be  placed  upon  the  premises 
that  checks  and  drafts  on  banks  or 
individuals  should  be  governed  by  the 


same  rules  as  apply  to  bank  notes, 
which  circulate  as  money.  It  also  re- 
jects as  unsound  the  doctrine  that  a 
drawee  of  a  check  should  be  exempted 
from  the  general  rule  in  relation  to 
the  recovery  of  money  paid  by  mistake. 
The  court  says  the  drawee  is  presumed 
to  know  the  signature  of  the  drawer  of 
the  check  or  draft,  and  the  holder  of 
such  check  or  draft,  who  has  acquired 
it  in  good  faith,  has  a  right  to  act  in 
reliance  on  that  presumption,  provid- 
ing he  himself  has  omitted  no  duty  the 
performance  of  which  would  have  pre- 
vented the  success  of  the  fraud.  Con- 
sequently, if  •  the  drawee  pays  the 
money  to  a  good-faith  holder,  he  can- 
not recover  it  But  when  the  party 
who  collects  the  check  had  previously 
cashed  it,  or  taken  it  in  exchange  for 
commodities,  there  is  no  reason  why 
he  should  not  refund.  Everyone  with 
even  the  least  experience  in  business 
knows  that  no  business  man  would  ac- 
cept a  check  in  exchange  for  money  or 
goods,  unless  he  is  satisfied  that  the 
check  is  genuine.  He  accepts  it  only 
because  he  has  proof  that  it  is  gen- 
uine, or  because  he  has  sufficient  con- 
fidence in  the  honesty  and  financial 
responsibility  of  the  person  who 
vouches  for  it  -  If  he  is  deceived,  he 
has  suffered  a  loss  of  his  cash  or  goods 
through  his  own  mistake.  Why  should 
he  be  permitted  to  shift  the  loss  due 
to  his  own  fault  in  assuming  the  risk, 
upon  the  drawee,  simply  because  of 
the  accidental  circumstance  that  the 
drawee  had  failed  to  detect  the  for- 
gery when  the  check  was  presented. 
The  court  concludes  that  drawees  of 
checks  are  not  to  be  excepted  from  the 
rule  which  permits  the  recovery  of 
money  paid,  unless  the  person  receiv- 
ing the  money  has  been  misled  to  his 
prejudice  by  the  drawee's  mistake. 

And  in  a  New  York  case  the  court 
applies  the  rule  of  nonrecovery,  al- 
though the  facts  were  such  that,  if 
considered,  they  should  have  permit- 
ted a  recovery. 

In  National  Park  Bank  v.  Ninth  Nat 
Bank  (1871)  46  N.  Y.  77,  7  Am.  Rep. 
310,  in  reversing  the  lower  court  the 
court  of  appeals  said  that  for  nearly 
a  century  it  has  been  held  and  decided, 
without  question,  that  it  is  incumbent 
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upon  the  drawee  of  a  bill  to  be  satis- 
fied that  the  signature  of  the  drawer 
is  genuine,  and  if  he  pays  a  bill  to 
which  the  drawer's  name  is  forged,  he 
is  bound  by  the  act,  and  cannot  recov- 
er the  money  paid.  And,  the  court 
says,  a  rule  so  firmly  rooted  and 
grounded  in  the  jurisprudence  of  the 
country  ought  not  to  be  overruled  or 
disregarded.  And  the  court  denies  a 
recovery  by  the  drawee  without  notic- 
ing the  facts  in  the  case,  which  were 
that  the  cashing  bank  took  the  draft 
from  a  stranger,  without  the  slightest 
attempt  at  identification  or  inquiry  in- 
to the  transaction. 

Two  cases  were  involved  in  that  ap- 
peal; one,  National  Park  Bank  v. 
Fourth  Nat.  Bank  (1869)  7  Abb.  Pr. 
N.  S.  (N,  Y.)  138,  where  the  court 
states  that  the  true  ground  for  solv- 
ing this  question  is  that  of  estoppel 
in  pais ;  that  is,  that  a  person  who  ad- 
mits a  fact  shall  not  subsequently  be 
permitted  to  deny  its  truth,  where  the 
opposite  party  has  acted  upon  the 
faith  of  such  assumption,  and  would 
be  prejudiced  by  its  denial.  The  judge 
deduces  from  an  examination  of  cases 
that  the  doctrine  of  Price  v.  Neal  is 
not  now  the  law  in  England. 

In  the  other  case.  National  Park 
Bank  v.  Ninth  Nat.  Bank  (1869)  55 
Barb.  (N.  Y.)  87,  the  lower  court  held 
that  since  the  forgery  consisted  in 
raising  the  amount  of  a  genuine  check, 
and  rewriting  the  signature  of  the 
drawer,  the  liability  of  the  drawee  ex- 
tended only  to  the  amount  of  the  orig- 
inal check,  and  not  to  the  raised 
amount.  The  court  says  the  rules 
that  the  drawee  is  bound  to  know  the 
handwriting  of  the  drawer,  and  that, 
where  the  body  of  the  draft  is  altered, 
the  drawee  may  recover  the  surplus 
amount  from  the  person  receiving  it, 
may  both  be  applied  in  the  case. 

If  the  check  is  payable  to  bearer, 
the  cashing  bank  need  not  require 
identification,  and  therefore  it  cannot 
be  charged  with  negligence  if  it  pays 
to  a  stranger  who  is  the  forger.  The 
cashing  bank  becomes  a  bona  fide 
holder  if  it  pays  the  face  of  the  check 
to  bearer,  whether  he  is  identified  or 
not.  Therefore  the  drawee,  which  is 
bound  to  know  the  drawer's  signature, 


cannot  recover  the  amount  paid  by  it 
from  the  cashing  bank,  especially  if 
the  check  was  forwarded  through  oth- 
er banks  so  that  its  money  did  not 
reach  the  cashing  bank.     Farmers*  & 
M.  Bank  v.  Bank  of  Rutherford  (1905) 
115  Teim.  64,  112  Am.  St.  Rep.  817,  88 
S.  W.  989.     In  that  case  the  drawee 
paid  a  check  in  which  the  forgery  was 
apparent,  and  could  have  been  easily 
discovered    had    any    attention   been 
paid  to  the  matter  by  the  drawee. 

In  Salt  Springs  Bank  v.  Syracuse 
Sav.  Inst.  (1863)  62  Barb.  (N.  Y.)  101, 
where  a  check  payable  to  bearer  was 
paid  to  a  stranger  without  identifica- 
tion, and  then,  because  it  had  a  forged 
certification  upon  it,  was  paid  by  a 
clerk    of   the    drawee,    although  tbe 
drawer  had  no  funds  in  the  bank,  the 
court  held  that  the  drawee  could  not 
recover  the  funds.    The  court  says  the 
cashing  bank  owed  the  plaintiff  no 
duty,  imposed  by  custom,  or  otherwise, 
to  inquire  into  the  genuineness  of  the 
check.     It  had  the  right  to  take  the 
risk  of  advancing  money  upon  it,  if  it 
was  forged,  or  if,  for  any  other  suffi- 
cient reason,  the  bank  was  justified  in 
refusing  to  pay  it.    There  is,  however, 
no  consideration  of  the  effect  of  the 
fact  that  payment  was  to  an  uniden- 
tified stranger. 

d.  Idability  of  indorsers. 

After  a  draft  or  check  has  once  been 
negotiated  so  that  it  is  in  circulation, 
there  is  little  opportunity  for  negli- 
gence on  the  part  of  those  through 
whose  hands  it  passes ;  but  as  to  them, 
in  most  cases,  the  rule  will  apply  that, 
as  between  innocent  persons,  the  loss 
must  fall  on  the  drawee. 

In  National  Bank  v.  Bangs  (1871) 
106  Mass.  441,  8  Am.  Rep.  849,  it  i» 
said  that  if  the  suit  were  between  the 
drawee  and  the  person  who  took  the 
check  in  the  usual  course  of  busine^. 
finding  it  in  circulation,  or  even  hy 
first  indorsement  by  the  payee,  the 
loss  would  fall  upon  the  bank  because, 
having  greater  means  and  opportunity 
to  become  familiar  with  the  handwn 
ing  of  its  depositors,  the  law  P*"®^^^ 
the  drawee  will  know  their  sign******^ 
and  be  able  to  detect  forgeries. 

Therefore,  there  can  be  no  recov^w 
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from  innocent  intermediate  indorsers. 
National  Bank  v.  Grocers'  Nat.  Bank 
(1867)  2  Daly  (N.  Y.)  289,  35  How. 
Pr.  412. 

A  mere  collecting  agent,  who  stamps 
his  indorsement  with  the  word  "Paid" 
on  the  draft  when  he  receives  the  mon- 
ey and  forwards  the  proceeds  to  his 
correspondent,  is  not  compelled  to 
return  the  amount  to  the  drawee  when 
the  draft  proves  to  have  been  forged. 
Vogel  v.  Ball  (1888)  69  Tex.  604,  7  S. 
W.  101.  The  court  says  if  it  could  be 
conceded  that  the  principal  would  be 
liable,  the  collecting  agent  would  not, 
because  it  is  apparent  from  the  in- 
dorsement of  the  former,  who  was  the 
payee,  that  the  latter  was  acting  as 
agent  for  collection  of  the  money,  and 
was  duly  authorized  to  receive  it  for 
his  principal. 

In  First  Nat.  Bank  v.  Marshalltown 
State  Bank  (1899)  107  Iowa,  327,  44 
L.R.A.  131,  77  N.  W.  1045,  the  court 
said  the  rule  was  established  by  the 
overwhelming  weight  of  authority 
that,  as  between  the  drawee  and  a 
good-faith  holder  of  the  check,  such 
drawee  bank  is  to  be  deemed  the  place 
of  final  settlement  where  all  prior 
mistakes  and  forgeries  should  be  cor- 
rected and  settled  once  for  all,  and  if 
the  drawee  overlooks  the  forgery,  and 
payment  is  made,  it  must  be  final;  but 
the  rule  has  one  qualification  which 
the  court  is  inclined  to  adopt:  When 
the  holder  of  the  check  has  been  neg- 
ligent in  not  making  inquiry,  and  the 
circumstances  were  such  as  to  demand 
an  inquiry  when  he  took  the  check, 
the  drawee  may  recover.  But  the  con- 
clusion is  that  this  negligence  on  the 
part  of  the  first  taker  would  not  be 
charged  against  a  subsequent  indors- 
ee 

A  bank  which  merely  permits  the 
proceeds  of  a  forged  draft  to  pass 
through  its  office  from  the  drawee's 
agent  to  the  holder  cannot  be  required 
to  return  the  proceeds  when  the  draft 
is  ascertained  to  be  a  forgery.  Ste- 
phenson V.  Mount  (1867)  19  La.  Ann. 
295. 

Practically  the  only  ground   upon 
which  an  indorsee  could  be  held  li- 
able would  be  the  effect  of  its  own 
indorsement.     The  rule  is  now  well 
12  A.L.R.— 70. 


settled,  especially  under  the  Nego- 
tiable Instruments  Act,  that  the  in- 
dorser  does  not  warrant  to  the  drawee 
the  genuineness  of  the  drawer's  sig- 
nature. 

In  Commercial  &  Sav.  Bank  Co.  v. 
Citizens  Nat.  Bank  (1918)  —  Ind.  App. 
— ,  120  N.  E.  670,  it  is  said  that  the 
indorsement  of  a  check  by  one  other 
than  its  payee  does  not  extend  to  a 
warranty  of  the  signature  of  the  draw- 
er, and  the  drawee  is  bound  to  know 
the  signature  of  its  customer  notwith- 
standing such  indorsement. 

But  two  cases  seem  to  have  reached 
the  opposite  conclusion: 

In  Birmingham  Nat.  Bank  v.  Bradley 
(1893)  103  Ala.  109,  49  Am.  St.  Rep. 
17,  15  So.  440,  which  involved  a  raised 
check,  the  court,  in  argument,  says 
that  the  payee  of  a  check  warrants  to 
an  indorsee  the  genuineness  of  the 
drawer's  signature,  and  as  to  him 
there  is  no  obligation  on  the  part  of 
the  drawee  to  know  or  discover  that 
the  drawer's  signature  is  forged. 

In  Ford  v.  People's  Bank  (1906)  74 
S.  C.  180,  10  L.R.A.(N.S.)  68,  114  Am. 
St.  Rep.  986,  54  S.  E.  204,  7  Ann.  Cas. 
744,  it  is  held  that  an  unrestricted  in- 
dorsement, even  though  the  indorser 
be  not  the  first  in  time,  is  such  a  rep- 
resentation to  the  drawee  of  the  gen- 
uineness of  the  paper  that  the  drawee, 
paying  forged  paper  upon  the  faith 
of  it,  may  recover  the  money  paid  to 
such  indorser. 

IF.  Change  of  position. 

a.  General  principles. 

When  negligence  on  the  part  of  the 
one  receiving  the  proceeds  has  been 
established  so  as  to  entitle  the  drawee 
to  recover  the  proceeds,  conduct  of  the 
drawee  may  again  intervene  to  prevent 
his  recovery.  No  matter  how  negli- 
gent the  one  receiving  the  proceeds 
has  been,  he  is  entitled  to  receive 
prompt  notice  of  the  forgery  so  as  to 
enable  him  to  preserve  whatever  rights 
he  may  have  against  the  forger,  or 
other  persons  to  whom  he  may  be  en- 
titled to  look  for  reimbursement,  and 
if  the  drawee  is  negligent  in  this  re- 
spect, he  may  be  prevented  from  re- 
covering his  money. 

In    Canadian    Bank    ▼•    Bingham 
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(1907)  46  Wash.  657,  91  Pac.  185, 
where  it  appeared  that  the  cashing 
bank  cashed  one  of  the  checks  for  a 
person  whom  none  of  the  bank  officers 
could  recollect,  and  the  others  were 
presented  by  business  men  who  had 
cashed  them  or  taken  them  in  pay- 
ment for  goods  j»old,  the  court  says 
that  the  drawee  could  recover,  unless 
by  its  action  the  cashing  bank  has 
been  prevented  from  recovering  the 
money  out  of  which  it  had  been  de- 
frauded by  the  forger  before  the 
drawee  had  taken  any  action  in  the 
premises.  In  other  words,  to  permit 
the  cashing  bank  to  retain  the  money, 
it  must  have  been  prejudiced  by  the 
drawee  in  paying  the  check  instead  of 
permitting  it  to  go  to  protest.  And 
the  court  said,  laying  aside  the  ques- 
tion of  negligence,  it  does  not  appear 
that  the  cashing  bank  suffered  any 
loss  by  reason  of  the  delay  or  negli- 
gence of  the  drawee.  "If  the  appel- 
lant had  made  a  showing  that  at  the 
time  he  was  apprised  of  the  forgery 
he  was  unable  to  collect  the  money 
which  he  had  paid  for  said  checks,  but 
that  he  could  have  done  so  if  respond- 
ent had  promptly  detected  the  forgery, 
as  it  should  have  done,  he  would  doubt- 
less have  a  defense  to  this  action. 
But  nothing  of  the  kind  appears.  So 
far  as  this  record  shows,  the  appel- 
lant, when  apprised  of  the  forgery, 
could  have  recovered  from  each  of  the 
parties  from  whom  he  received  the 
checks  the  amount  of  money  paid 
therefor,  or  was  in  as  good  a  position 
to  have  done  so  as  he  would  have 
been,  had  the  respondent  immediately 
protested  the  checks  and  notified  him 
of  the  forgery."  The  court  says,  with 
respect  to  payment  without  seeing  the 
note,  that  this  negligence  is  much 
greater  than  that  which  the  law  im- 
putes to  him. 

In  Commercial  &  F.  Nat.  Bank  v. 
First  Nat.  Bank  (1868)  30  Md.  11,  96 
Am.  Dec.  554,  where  the  forged  check 
was  placed  to  the  credit  of  the  forger, 
and  then  passed  through  the  clearing 
house,  by  the  rules  of  which  it  was  to 
be  regarded  as  good  unless  notice  to 
the  contrary  was  received  by  the  fol- 
lowing day,  and  the  bank  which  re- 
ceived it,  in  the  absence  of  such  no- 


tice, permitted  the  proceeds  to  be 
drawn,  the  court  held  that  the  drawee 
could  not  hold  the  cashing  bank  liable 
to  return  the  money  received,  saying 
if  the  drawee  pays,  by  mistake,  a 
forged  check,  there  is  no  reason  why 
the  loss  should  be  shifted  to  another 
innocent  person  upon  whom  the  law 
casts  no  obligation  to  know  the  gen- 
uineness of  the  signature,  and  who, 
upon  the  faith  of  such  payment,  has 
parted  with  his  own  money,  or  been 
placed  in  a  worse  position  than  he 
would  have  been  but  for  the  payment 
The  court  further  says  the  law  has 
fastened  the  obligation,  of  knowing 
the  signature  of  its  customers  upon 
the  bank.  Greater  safeguards  and 
precautions  must  be  devised  and 
adopted  by  banks  to  ascertain,  before 
payment,  the  genuineness  of  checks 
drawn  upon  them.  The  primary  ^uty 
and  obligation  are  there  placed,  and 
in  the  careful  discharge  o{  that  duty, 
and  in  the  just  severity  of  courts  in 
punishing  to  the  extreme  limit  of  the 
law  the  guilty  perpetrators  of  such 
crime,  the  community  will  find  its  best 
security. 

The  fact  that  the  act  of  the  drawee 
did  not  cause  the  cashing  bank  to 
change  its  position  is  not  sufficient  to 
fasten  the  los9  on  the  latter.  The 
court  says  when  the  cashing  bank  for- 
warded the  draft  for  collection,  and 
it  was  paid«  it  had  as  much  right  to 
assume  that  its  liability  to  loss  had 
ceased  as  if  it  had  indorsed  it  in  blank, 
and  it  was  not  protested  in  proper 
time  for  nonpayment.  Northwestern 
Nat.  Bank  v.  Bank  of  Commerce 
(1891)  107  Mo.  402,  15  L.R.A.  102,  17 
S.  W.  982. 

In  Bank  of  Williamson  v.  McDowell 
County  Bank  (1909)  66  W.  Va.  545, 36 
L.R.A.  (N.S.)  605,  66  S.  E.  761,  where 
the  check  was  sent  forward  for  col- 
lection under  an  unrestricted  indorse- 
ment, and  the  proceeds  were  not  paid 
over  until  after  they  were  received  by 
the  collecting  bank,  the  drawee  was 
denied  a  recovery  because  of  its  fail- 
ure to  have  a  genuine  signature  of  the 
drawer  for  comparison,  but  it  plainly 
should  have  been  estopped  to  recover 
because  of  causing  the  collecting  bank 
to  change  its  position  by  its  act 
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In  Bank  of  Montreal  v.  Rex  (1917) 
88  Can«  S.  C.  258,  two  of  the  judges 
held  that,  since  the  banks  were  mere- 
ly collecting  agents  and  did  not  pay 
over  the  money  until  they  had  received 
it,  the  drawee  was  estopped  to  reclaim 
the  money  from  them. 

In  United  States  Nat.  Bank  v.  Union 
Nat.  Bank  (1920)  268  Pa.  147,  110  Atl. 
792,  in  which  the  judgment  went  in 
favor  of  the  drawee  because  the  mat- 
ter was  concluded  by  a  prior  judgment 
in  favor  of  the  agent  of  the  cashing 
bank,  the  court  intimated  that,  if  be- 
cause of  the  negligence  of  the  drawee 
in  discovering  the  forgery  and  notify- 
ing the  cashing  bank,  it  had  paid  over 
the  proceeds  of  the  check  after  a  rea- 
sonable time  had  elapsed  for  returns 
from  the  drawee,  the  drawee  would 
not  be  permitted  to  recover. 

The  reason  for  this  rule  is  illus- 
trated by  Smith  v.  Mercer  (1815)  6 
Taunt  76,  128  Eng.  Reprint,  961,  1 
Marsh.  458,  16  Revised  Rep.  576,  in 
which  it  was  held  that  if  a  banker 
pays  an  acceptance  of  his  customer, 
which  proves  to  be  forgery,  to  a  bona 
fide  indorser  for  value,  he  cannot  com- 
pel a  return  of  the  proceeds.  The 
court  says:  Is  payment,  instead  of 
refusal,  productive  of  no  injury  to  any 
of  the  parties  to  the  bill?  Suppose 
the  bankers  had  not  paid  it,  it  would 
have  been  immediately  returned  to 
their  indorser,  and  it  might  have  been 
recovered  or  put  in  suit.  But  the  ef- 
fect of  the  delay  has  been  to  give  him 
an  extended  credit,  and  how  is  the 
court  to  say  that  his  situation  in  the 
intermediate  time  might  not  have  un- 
dergone such  a  change  as  to  render 
him  incapable  of  paying  what  he  would 
have  paid  upon  proper  notice  and  de- 
mand. 

A  misconception  of  the  extent  of 
this  doctrine  has  made  some  courts 
take  the  erroneous  position  that  the 
drawee  can  recover  in  all  cases  unless 
the  one  who  received  the  proceeds  has 
been  led  to  change  his  position  by 
some  act  of  the  drawee.  It  is  appar- 
ent that  such  a  position  does  away 
,  with  the  rule  that  the  drawee  cannot 
recover  against  an  innocent  holder, 
and  makes  change  of  position  on  the 


part  0^  the  holder  a  necessary  element 
of  recovery. 

In  American  Exp.  Co.  v.  State  Nat. 
Bank  (1911)  27  Okla.  824,  33  L.R.A. 
(N.S.)  188,  113  Pac.  711,  where  the 
check  was  payable  to  the  order  of 
plaintiffs  agent,  and  given  in  ex- 
change for  money  orders  by  what  pur- 
ported to  be  a  reputable  customer,  and 
the  orders  were  delivered  to  his  recog- 
nized agent  so  that  there  was  no  neg- 
ligence to  be  charged  against  the 
payee,  the  drawee  was  permitted  to  re- 
cover from  the  payee  the  amount  of 
the  check  which  it  had  cashed,  upon 
the  principle  that  the  payee  receiving 
money  from  a  bank  upon  a  check  pur- 
porting to  be  drawn  upon  it  by  one  of 
its  depositors,  whose  signature  was  in 
fact  forged,  is  not  entitled  to  retain 
the  same  except  upon  the  following 
combination  of  facts:  (1)  The  payee 
was  not  negligent  in  receiving  the 
check.  (2)  The  drawee  was  lacking 
in  due  care  in  paying  the  same.  (3) 
Upon  the  payer's  action  the  payee  has 
changed  his  position,  or  would  be  in  a 
worse  condition  if  the  mistake  was 
corrected  than  if  the  drawee  had  re- 
fused to  pay  the  check  at  the  time  of 
its  presentment.  That  case  must,  how- 
ever, be  regarded  as  overruled  by 
Cherokee  Nat.  Bank  v.  Union  Trust  Co. 
(1912)  33  Okla.  342,  125  Pac.  464, 
which  arose  under  the  Negotiable  In- 
struments Act. 

In  the  American  Exp.  Co.  Case,  the 
court  says  that  the  old  rule  is  unsound 
and  illogical  is  unquestionably  true. 
It  is  based  upon  the  theory  that  the 
mere  fact  that  B  was  negligent  gives 
A  a  right  f o  B's  property,  which  A  did 
not  have  before  the  negligence,  with- 
out regard  to  the  question  whether  A 
has  sustained  any  loss  by  the  negli- 
gence or  not. 

Where  a  bank  purchased  a  forged 
draft  on  the  faith  of  the  indorsement 
of  a  responsible  person,  and  it  was 
subsequently  accepted  and  paid  by  the 
drawee,  the  court  held  that  since  the 
bank  acted  on  the  faith  of  his  indorse- 
ment in  parting  with  its  money,  there 
is  no  good  reason  why  the  accidental 
payment  made  by  the  drawee  should 
inure  to  its  benefit.  McKleroy  v. 
Southern  Bank    (1859)    14  La*  A^^n. 
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462,  74  Am.  Dec.  438.  The  court  says 
the  loss  had  already  attached  before 
the  draft  was  accepted  or  paid,  and 
the  acceptors  gave  immediate  notice 
of  the  forgery  upon  ascertaining  it. 

In   Jones   v.   Miners   &   Merchants 
Bank  (1910)  144  Mo.  App.  428,  128  S. 
W.  829,  which  was  a  case  of  a  forged 
signature  on  a  promissory  note,  the 
court  says  many  courts  of  high  stand- 
ing have  repudiated  the  rule  denying 
the  drawee's  right  to  recover  entire- 
ly, and,  while  recognizing  the  neces- 
sity of  protecting  the  innocent  holder 
of  commercial  paper,  have  not  forgot- 
ten that  the  principles  of  right  and 
justice   should    characterize   transac- 
tions involving  commercial  paper,  as 
well  as  those  growing  out  of  other  af- 
fairs of  life.    As  a  result,  a  more  equi- 
table rule  has  been  promulgated,  and 
the  tendency  of  the  later  decisions  is 
to  permit  one  who  has  paid  money 
upon  forged  commercial  paper  to  re- 
cover it,  if  by  doing  so  no  injury  will 
result  to  the  one  required  to  pay.  The 
court  says :    "This  later  rule  has  in  it 
the  element  of  equity  and  justice  that 
was  entirely  wanting  in  the  former, 
for  upon  no  principle  of  equity  or  jus- 
tice can  it  be  said  that,  if  a  party ' 
whose  name  has  been  forged  to  an 
obligation  purporting  to  bind  him  to 
pay  a  sum  of  money  discovers  the  for- 
gery and  refuses  to  pay,  the  money 
cannot  be  recovered  in  a  suit  at  law, 
and  at  the  same  time  say  that,  if  he 
was  deceived  by  the  forgery  and  paid 
over  the  money  under  mistake  and  in 
the  honest  belief  that  the  signature 
was   his   own,   he   cannot  .recover  it 
back,  if  the  man  he  paid  it  to  was  a 
bona  fide  holder  of  the  forged  paper. 
Had  the  same  transaction  occurred  in 
relation  to  any  other  business  matter 
between  the  same  parties,  the  one  re* 
ceiving  the  money  would  be  required 
to  repay,  and  look  to  the  man  who  had 
deceived  him  for  reimbursement,  as 
in  equity  and  good  conscience  he  ought 
to  do,  but,  when  the  transaction  re- 
lates to  commercial  paper,  the  desire 
to  protect  a  bona  fide  holder  of  such 
paper  has  caused  the  courts  to  brush 
aside  the  salutary  rules  that  govern 
in  other  matters,  and,  upon  the  false 
premise  of  the  existence  of  a  necessity 


to  protect  the  holders  of  commercial 
paper,  have  established  a  rule  that 
often,  in  effect,  protects  the  forger, 
who  may  be  expert  enough  to  perform 
his  nefarious  work  with  such  nicety 
as  to  deceive  the  ordinary  business 
man.  Under  this  rule,  the  forger  and 
his  accomplices  run  no  risk  in  the  for- 
gery itself.  The  only  risk  they  incur 
is  the  risk  of  detection  before  the 
forged  instrument  can  be  gotten  into 
the  hands  of  an  innocent  holder.  This 
done,  and  his  work  is  complete,  and 
there  is  no  recourse.'* 

In  First  Nat.  Bank  v.  Northwestern 
Nat.  Bank  (1891)  40  IlL  App.  640,  it 
was  held  that  a  bank  which  has  re- 
ceived checks  on  deposit  in  regular 
course,    and    indorsed    them    'Taid 
through  clearing  house,''  is  not  en- 
titled  to   hold  the  proceeds  if  they 
prove  to  be  forged.    The  court  said  it 
has  lost  nothing  by  anything  which 
the  drawee  has  done.     It  had  in  its 
hands  some  forged  worthless  paper. 
It  has  obtained  payment  thereon.  And 
when  it  pays  back  the  money  it  has  re- 
ceived, it  will  be  entitled  to  have  re- 
stored to  it  the  forged  paper  it  parted 
with,  and  then  may  demand  reimburse- 
ment from  its  indorsers.     Although 
this  was  affirmed  on  appeal  in  (1894) 
152  111.  297,  26  L.R.A.  289,  43  Am.  St. 
Rep.  247,  29  N.  E.  884,  the  reasoninK 
does  not  seem  to  have  the  approval  of 
the  latter  court.    But  it  does  not  ap 
pear  in  the  case  whether  the  checks 
were  deposited  by  the  forger,  or  what 
the  equities  might  be,  and  a  broad 
rule,  as  stated  by  the  appellate  court, 
might  involve  serious  loss  to  the  bank 
in  which  the  checks  were  deposited, 
without  any  fault  on  its  part  what- 
ever. 

It  will  be  noticed  that  of  the  four 
cases  immediately  preceding,  which 
practically  repudiate  the  rule  placing 
the  loss  on  the  drawee  in  case  the 
parties  were  equally  innocent,  and  add 
thereto  a  requirement  that  the  one  re- 
ceiving the  funds  must  have  changed 
his  position  for  the  worse  so  as  to 
work  an  estoppel  in  pais,  in  order  to 
prevent  the  drawee  from  recovering, 
one  has  been  overruled,  one  is  gov- 
erned more  or  less  fully  by  the  civil 
law  statutes   in   force  in  Louisiana, 
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and  two  are  intermediate  appellate 
courts.  Under  these  circumstances, 
while  the  doctrine  announced  in  them 
has  caused  some  discussion  in  other 
cases,  they  can  have  little  weight  up- 
on the  rule  shown  in  subd.  II,  supra, 
to  be  so  thoroughly  established. 

In  Johnston  v.  Commercial  Bank 
(1885)  27  W.  Va.  343,  55  Am.  Rep.  316, 
the  court  says  it  is  said  the  holder  of 
auch  paper  should  not  be  permitted  to 
hold  the  money  so  paid  unless  he  has 
been  placed  in  a  worse  situation  there- 
by, and  has  suffered  actual  loss,  but, 
the  court  answers,  under  such  circum- 
stances the  law  presumes  he  has  been 
placed  in  a  worse  situation,  and  will 
be  injured  if  he  has  to  pay  the  money 
back. 

In  Neal  v.  Coburn  (1898)  92  Me. 
139,  69  Am.  St.  Rep.  495,  42  Atl.  348, 
which  applies  the  rule  that  the  drawee 
could  not  recover  the  money  paid,  to 
a  case  where  the  action  was  against 
an  hotel  keeper  who  took  a  forged 
check  in  payment  of  a  board  bill,  giv- 
ing the  guest  a  balance  in  cash,  the 
court  said:  "In  some  cases  the  courts 
have  been  led  to  inquire  whether  the 
condition  of  the  holder  had  changed 
between  the  payment  of  the  check  and 
notice  to  him  of  the  forgery,  and  to 
hold  that,  if  the  holder  had  suffered 
no  loss  by  reason  of  the  payment,  he 
should  refund  the  amount  to  the  bank 
or  drawer.  The  rule  cited  does  not 
make  any  such  distinction,— does  not 
call  for  any  inquiry  into  the  condition 
of  the  holder.  To  do  so  is  to  abandon 
the  rule,  and  with  it  all  certainty.  It 
would  leave  every  person  receiving 
payment  on  a  check  in  complete  un- 
certainty as  to  whether  and  when  it 
was  in  fact  finally  paid.  It  would  be  a 
destructive  blow  to  the  usefulness  of 
checks  as  an  instrumentality  of  trade. 
It  is  also  against  the  reason  and  equi- 
ty of  the  rule,  as  stated  by  the  courts 
recognizing  it,  and  hence  is  inconsist- 
ent with  the  rule.  Wherever  the  rule 
is  upheld,  the  doctrine  of  such  cases 
must  be  rejected." 

&.  Delay  in  reporting  forgery. 

The  tendency  of  all  the  modern  de- 
cisions seems  to  be  that  where  tiiere 
has  been  an   unreasonable  delay  in 


discovering  the  forgery  and  giving  no- 
tice, it  will  bar  a  recovery  by  the  play- 
er. First  Nat.  Bank  v.  Ricker  (1874) 
71  111.  439,  22  Am.  Rep.  104. 

In  Continental  Nat.  Bank  v.  Metro- 
politan Nat.  Bank  (1903)  107  111.  App. 
455,  which  was  a  case  of  raised  check, 
the  court  says  that  unreasonable  de- 
lay in  giving  notice  of  the  forgery 
bars  recovery. 

In  Commercial  &  F.  Nat.  Bank  v. 
First  Nat  Bank  (1868)  30  Md.  11,  96 
Am.  Dec.  554,  where  recovery  was  de- 
nied because  the  failure  to  discover 
the  forgery  permitted  the  forger  to 
withdraw  his  deposit  to  the  injury  of 
the  defendant,  it  appeared  that  the 
drawee  not  only  waited  a  week  before 
giving  notice  of  the  forgery,  but  per- 
mitted the  drawer's  account  to  be 
overdrawn  for  a  large  part  of  that 
time,  as  the  result  of  the  forgery, 
without  taking  any  steps  to  find  out 
why.  The  court  asks:  ''What  can  be 
said  of  such  conduct  as  negligence?" 
The  chance  of  discovering  the  crimi- 
nal and  recovering  the  money  was  cer- 
tainly diminished  by  each  day's  delay, 
and  the  superior  negligence  was  there- 
fore on  the  drawee. 

A  holder  is  entitled  to  retain  the 
proceeds  of  a  forged  draft  against  a 
drawee  when  there  has  been  an  in- 
terval between  payment  and  notice  of 
the  forgery,  and  his  situation  has 
been  altered  to  his  prejudice,  either 
in  fact  or  in  legal  presumption.  Mc- 
Call  V.  Coming  (1848)  3  La.  Ann.  409, 
48  Am.  Dec.  454. 

If  the  drawer  and  drawee  deliber- 
ately conceal  the  fact  of  forgery  for 
the  purpose  of  investigating  the  crime 
and  discovering  the  forger,  the  drawee 
loses  the  right  to  look  to  the  cashing 
bank  for  reimbursement.  Van  Wert 
Nat.  Bank  v.  First  Nat.  Bank  (1891) 
6  Ohio  C.  C.  130.  The  court  says  when 
the  drawee  seeks  to  recover  from  the 
cashing  bank,  it  must  place  it  in  a 
position  to  protect  itself.  It  must  have 
the  opportunity  to  start  the  investiga- 
tion in  its  own  manner,  and  according 
to  its  own  judgment,  so  that  it  will 
not  have  to  sustain  a  loss  if  it  can 
prevent  it. 

A  delay  of  six  years  in  calling  at- 
tention to  the  forgery  was  held  fatal 
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in  United  States  y.  Cooke  (1872)  9 
Phila.  468,  Fed«  Cas.  No.  14,855. 

In  Cocks  V.  Masterman  (1829)  9 
Barn.  &  C.  902,  109  Eng.  Reprint,  885, 
4  Mann.  &  R.  676,  8  L.  J.  K.  B.  77,  21 
Eng.  Rul.  Cas.  68,  where  the  bank  paid 
a  bill  purporting  to  have  been  accepted 
by  its  customer,  in  ignorance  of  the 
forgery,  and  delayed  giving  notice  of 
the  forgery  until  the  following  day, 
the  court  rules  against  its  recovery  of 
the  proceeds,  saying  that  the  holder 
of  the  bill  is  entitled  to  know  on  the 
day  when  it  becomes  due  whether'  it 
is  to  be  an  honored  or  dishonored  bill, 
and  if  he  receive  the  money  and  is 
permitted  to  retain  it  throughout  the 
entire  day,  the  payer  cannot  recover 
it  back.  The  holder  is  entitled  to  give 
notice  of  dishonor  on  the  day  thereof, 
and  the  one  who  pays  the  bill  ought 
not,  by  its  negligence,  to  deprive  the 
holder  of  any  right  or  privilege. 

In  Bank  of  St.  Albans  v.  Fanners  & 
M.  Bank  (1838)  10  Vt  141,  38  Am. 
Dec.  188,  where  a  check  cashed  for  a 
stranger,  under  circumstances  which 
showed  no  particular  negligence,  was 
paid  by  the  drawee  and  retained  for 
two  months  before  notice  of  the  for- 
gery was  given,  the  court  held  that 
such  delay  prevented  the  drawee  from 
recovering  the  proceeds.  The  court 
says  that  it  is  impossible  to  judge  the 
various  contingencies  which,  at  that 
late  hour,  might  render  the  remedy 
against  the  forger  unavailing;  And 
unless  the  court  could  pronounce  judi- 
cially that  the  cashing  bank  could,  at 
a  future  day,  command  the  same  facili- 
ties for  redress  which  existed  when 
the  check  was  first  presented,  it  must 
pronounce  that  the  unreasonable  delay 
destroys  the  validity  of  the  drawee's 
claim. 

In  Gloucester  Bank  v.  Salem  Bank 
(1820)  17  Mass.  33,  which  was  a  case 
of  forged  bank  notes  which  were  re- 
tained for  some  six  weeks  before  no- 
tice of  their  worthlessness  was  given, 
the  court  says,  although  there  is  no 
evidence  in  the  case  from  which  it 
can  be  ascertained  that  the  one  re- 
ceiving value  for  the  notes  could  have 
saved  itself  if  it  had  received  earlier 
notice,  the  law  itself  will  presume 
that  a  change  of  circumstances  had 


taken  place  which  would  justify  it  in 
resisting  the  action. 

In  case  of  an  unreasonable  delay  in 
discovering  the  forgery,  the  holder  is 
not  bound  to  show  that  he  has  been 
injured.    The  delay  itself  imports  in* 
jury,  and  the  law  presumes  it.    De- 
posit Bank  v.  Second  Nat  Bank  (1888) 
10  Ky.  L.  Rep.  350.     And  the  same 
ruling  was  made  in  the  supreme  court 
in  (1890)  90  Ky.  10,  7  L.R.A.  849,  IS 
S.  W.  339. 

Delay  in  discovering  the  forgery 
will  not  prevent  recovery  from  the  one 
receiving  the  proceeds,  if  he  claimed 
title  through  a  forged  instrument  sa 
that  there  was  no  genuine  person  upon 
the  bill  to  which  he  could  have  re- 
course, and  there  is  nothing  to  show 
that .  the  actual  forger  would  have 
made  destitution  if  earlier  notice  had 
been  given.  Ryan  v.  Bank  of  Montreal 
(1887)  12  Out.  Rep.  39. 

In  Indiana  Nat.  Bank  v.  First  Nat 
Bank  (1893)  9  Ind.  App.  185,  36  N.J). 
382,  upon  the  question  of  plaintiffs 
delay  in  giving  notice  of  tke  forgery* 
the  court  says  it  does  not  appear  that 
either  the  payee  or  his  principal  iras 
within  reach  of  any  process  for  any 
period  of  time  after  a  reasoitable  tim« 
had  elapsed  for  the  discovery  of  the 
forgery  subsequent  to  the  payment  of 
the  order. 

F.  Baper  forwarded  for  collection' 

The  fact  that  the  paper  was  not 
cashed  and  indorsed  with  an  unre* 
stricted  indorsement,  but  was  taken 
for  collection  and  forwarded  for  that 
purpose  under  an  indorsement  giving 
notice  of  that  fact,  may  place  a  great- 
er burden  upon  the  drawee  than  it 
would  otherwise  bear.  The  mere  fact 
that  the  paper  bears  an  indorsement 
"For  collection"  should  warn  the 
drawee  that  the  responsibility  of  the 
genuineness  of  the  paper  is  pl^^^ 
upon  it. 

Where  the  check  is  cashed  for  the 
payee,  and  forwarded  by  the  cashing 
bank  "for  collection,"  the  drawee  i» 
not  justified  in  relaxing  its  vigfl^^^ 
with  respect  to  the  validity  of  the  p«- 
per.  Firflt  Nat.  Bank  v.  First  Nat 
Bank  (1898)  68  01il«  St  207, 41  L.R^- 
684,  65  Am.  St.  Rep.  748,  50  N.  B.  7» 


ANNO.— FORGED  CHECK  OR  DRAFT— RECOVERY  BACK.       1111 


The  question  of  estoppel  by  change 
of  position,  discussed  in  subd.  IV.,  may 
prevent  recovery  by  the  drawee,  if  the 
money  is  not  turned  over  until  after 
it  is  received  from  the  drawee. 

Where  the  money  is  paid  to  a  bank 
which  took  the-  paper  for  collection 
and  paid  over  the  money  only  after 
receiving  it  from  the  drawee,  the 
drawee  cannot  recover  back  the  money 
80  paid,  although  the  collecting  bank 
had  indorsed  it,  and  stamped  'Taid'' 
on  the  face  of  the  paper,  and  it  was 
transmitted  "for  collection  and  re- 
turn/' Commercial  &  Sav.  Bank  Co.  v. 
Citizens  Nat.  Bank  (1918)  —  Ind.  App. 
— ,  120  N.  E.  670.  The  court  says  the 
rule  of  liability  of  the  drawee  is  ap- 
plied in  favor  of  a  bona  fide  holder  for 
value  of  the  check,  who  is  free  from 
anyi  fault  or  negligence  contributing 
to  the  loss  resulting  from  the  for- 
gery.  "The  weight  of  modern  author- 
ity, where  the  negligence  rule  is  in- 
voked, is  that  responsibility  falls  upon 
the  party  whose  negligence  or  conduct 
is  wholly  responsible  for  the  loss,  and 
that  as  between  a  drawee  bank  and  a 
boaa  Ude  holder  of  a  check  indorsed 
for  collection,  and  sent  to  such  bank 
for  collection  and  credit,  or  for  return, 
if  41  loss  results  which  must  be  borne 
by  one  or  the  other  of  such  banks  be- 
cause the  instrument  is  afterwards 
found  to  be  a  forgery,  both  having 
been  at  fault,  the  holder  for  so  indors- 
insr  the  check  without  further  infor- 
mation to  put  the  payee  bank  on  guard, 
and  the  payee  bank  for  failing  to  dis- 
charge the  duty  of  detecting  a  forgery 
of  the  name  of  one  of  its  depositors, 
the  law  will  leave  the  loss  resulting 
therefrom  where  the  parties  have 
placed  it  by  their  dealings,  and  will 
not  come  to  the  assistance  of  either 
as  against  the  other,  because  of  his 
fault  or  negligence  contributing  to 
such  loss.'' 

In  Pennington  County  Bank  v.  First 
State  Bank  (1910)  110  Minn.  263,  26 
L.R.A.(N.S.)  849, 136  Am.  St.  Rep.  496, 
125  N.  W.  119,  where  the  check  was 
forwarded  for  collection,  with  a  re- 
quest for  advice  as  to  whether  or  not 
it  was  honored,  and  payment  made  by 
the  forwarding  bank'only  after  noti- 
ficatiOB  that  it  was-  good,  the  drawee 


was  denied  recovery,  but  the  court 
says  but  one  question  is  involved  in 
the  case.  If  the  cashing  bank  must, 
as  matter  of  law,  be  held  to  have  been, 
a  bona  fide  holder  of  the  check,  no 
recovery  can  be  had.  On  the  other 
hand,  if  the  evidence  warranted  a  dif- 
ferent conclusion,  the  case  should 
have  been  submitted  to  a  jury.  The 
court  says,  for  the  determination  of 
this  question,  it  is  immaterial  wheth- 
er the  cashing  bank  accepted  the  cheek 
for  collection,  or  as  owner. 

In  Stout  V.  Benoist  (1866)  39  Mo. 
277,  90  Am.  Dec.  466,  which  was  the 
case  of  collection  of  a  certificate  of 
deposit  on  a  forged  instrument,  where 
the  money  was  paid  by  the  bank  to  the 
collecting  agent  and  by  him  turned 
ov^r  to  the  forger,  the  court  said,  both 
parties  being  innocent,  the  loss  should 
be  fastened  upon  him  who  was  negli- 
gent. The  court  places  its  ruling  up- 
on the  proposition  that  a  ban]jcer  alone 
has  the  means  of  knowing  whether  the 
drawer's  signature  is  genuine,  and  if 
he  does  not  employ  those  means,  it  is 
evidence  of  neglect  of  a  duty  which 
the  public  have  a  right  to  require  of 
him  for  its  safety. 

One  who,  with  knowledge  of  the 
name  or  business  of  a  stranger  whom 
he  supposed  to  be  a  gambler,  takes  a 
check  signed  by  a  third  person  for  a 
large  amount  as  collateral  to  a  small 
loan,  without  making  an  inquiry  as  to 
the  purported  maker  of  the  check,  can- 
not hold  the  proceeds,  if  he  forwards 
the  check  for  collection,  and  his  col- 
lecting agent  receives  notice  of  the 
forgery  before  he  turns  them  over  to 
the  one  from  whom  he  received  the 
check.  Greenwald  v.  Ford  (1906)  21 
S.  D.  28,  109  N.  W.  516.  The  court 
says,  treating  this  as  a  case  where 
money  was  paid  by  one  person  to  an- 
other through  a  mutual  mistake  of 
fact  in  respect  to  which  both  were 
equally  bound  to  inquire,  the  loss  must 
be  sustained  by  the  one  receiving  the 
money,  to  the  fault  or  the  negligence 
of  whom  it  is  plainly  traced. 

Of  course,  if  the  paper  is  forwarded 
for  collection  by  one  who  has  advanced 
nothing,  and  has  assumed  no  obligation 
upon  it,  and  the  forgery  is  discovered 
before  the  money  is  paid  over,  it  may 
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be  recovered.  Therefore,  if,  at  the 
time  the  forgery  is  discovered,  the 
money  is  in  the  hands  of  an  indorsee, 
or  its  agent,  the  drawee  may  recover 
it,  regardless  of  the  fact  that  the 
drawee  was  negligent  in  failing  soon- 
er to  discover  the  foirgery.  United 
States  Nat.  Bank  v.  Union  Nat.  Bank 
(1920)  268  Pa.  147,  110  Atl.  792. 

In  Dedham  Nat.  Bank  v.  Everett  Nat. 
Bank  (1901)  177  Mass.  392,  83  Am.  St. 
Rep.  286,  59  N.  E.  62,  where  the  court 
held  that  the  liability  rule  and  not  the 
mistake  rule  applied,  a  curious  result 
was  reached  in  that  the  drawee  was 
denied  recovery  from  the  cashing 
bank,  even  of  funds  carried  to  the 
credit  of  its  customer  for  whose  ac- 
count it  cashed  the  check,  and  which 
remained  in  its  possession,  so  that.no 
injury  would  have  been  done  to  it  or 
to  any  innocent  person  by  requiring  a 
return  of  the  money.  The  facts  are 
not  clearly  brought  out  in  the  case, 
and  it  may  be  that  the  customer  to 
whom  the  credit  was  given  was  in  fact 
an  innocent  holder,  so  that  the  drawee 
could  not  withhold  the  proceeds  from 
him,  but  if  he  was  implicated  in  any 
way  in  the  fraud,  it  would  seem  that 
the  ruling  of  the  court  was  more 
favorable  than  it  should  have  been  to 
the  bank  having  funds  in  possession. 

VI»  Effect  of  fact  that  signatures  of  both 
drawer  and  payee  are  forged. 

There  is  some  difference  of  opinion 
as  to  the  effect  of  the  fact  that  the 
signatures  of  both  drawer  and  payee 
are  forged.  Of  course,  under  the 
Negotiable  Instruments  Act,  which  Ib 
said  to  be  merely  a  codification  of  the 
common  law,  the  indorser  guarantees 
all  prior  indorsements,  and  if  the  in- 
dorsement of  the  payee  is  forged,  he 
is  liable  on  his  guaranty  to  all  to  whom 
it  runs,  but  the  drawee  is  held  not  to 
.be  a  holder  in  due  course,  and  there- 
fore is  not  entitled  to  the  benefit  of 
the  guaranty.  The  result  is  that,  so 
far  as  the  drawee  is  concerned,  the 
situation  is  much  the  same  as  though 
the  paper  bore  no  indorsements,  but 
was  payable  to  bearer,  and  the  ordi- 
nary rules  apply,  making  the  right  to 
recover  depend  on  presence  or  absence 
of  negligence  on  the  part  of  the  one 


who  negotiated  the  paper,  and  viewed 
in  the  light  of  subsequent  negligence 
of  the  drawee  which  may  have  caused 
him  to  change  his  position  for  the 
worse  because  of  acts  of  the  drawee. 

Thus,  in  Trust  Co.  of  America  v. 
Hamilton  Bank  (1908)  127  App.  Dlv. 
515,  112  N.  Y.  Supp.  84,  it  is  held  that 
where  the  signatures  of  both  drawer 
and  payee  are  forged,  and  it  is  evident 
that  the  forger  never  intended  that  the 
payee  should  have  any  interest  in  the 
check,  it  is  payable  to  a  nonexistent 
person,  and  therefore,  under  the 
Negotiable  Instruments  Act,  payable 
to  bearer,  so  that  indorsements  are  not 
necessary,  and  the  rule  will  apply  that 
the  drawee  cannot  recover  from  the 
bona  fide  indorsee  for  value. 

The  rule  of  inability  of  the  drawee 
to  recover  money  paid  on  a  forged 
check  is  not  changed  by  the  fact  that 
the  name  of  the  payee  was  also  forged, 
and  the  cashing  bank,  in  indorsing  the 
paper,  guarantees  all  prior  indoise- 
ments.  State  Bank  v.  Cumberland  Sav. 
&  T.  (3o.  (1915)  168  N.  C.  605,  L.RA. 
1915D,  1138,  85  S.  E.  5.  ''Failure  ^  a 
bailk  to  follow  the  usage  or  practice, 
adopted  for  its  own  security,  of  re- 
quiring proof  of  the  payee's  identity 
before  receiving  on  deposit  the  check 
drawn  on  another  bank,  does  not  ex- 
cuse the  drawee  bank  from  its  duty  to 
examine  its  customer's  signature  to 
checks  presented  by  another  bank,  or 
other  holder,  in  due  course." 

In  National  Bank  v.  First  Nat.  Bank 
(1910)    141  Mo.  App.  719,  125  S.  W. 
513,  where  the  cashing  bank  paid  the 
money  to  a  stranger  without  identifica- 
tion, and  the  drawee,  knowing  that  the 
signature  was  not  genuine,  paid  the 
money  on  the  faith  of  the  guaranty  hy 
the  cashing  bank  of  the  payee's  in- 
dorsement, knowing  that  drawer  and 
payee  had  extensive  dealings  together. 
the  drawee  was  held  not  entitled  to 
recover.     Thfe  question  of  the  negli- 
gence of  the  cashing  bank  was  not 
raised  in  the  case,  and  the  court  then 
applied    the    general    rule   that  the 
drawee  could  not  recover,  and  stated 
that  it  believed  the  rule  to  be  the  same 
under  the  Negotiable  Instruments  Act 
The  court  says  the  great  weight  of 
modern  cases  sustains  the  theory  that 
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the  drawee  cannot  recover  from  the 
purchaser,  without  basing  his  action 
upon  the  negligence  of  the  latter. 

Some  courts,  however,  have  given 
the  drawee  the  benefit  of  the  indorse- 
nlent,  and  permitted  him  to  recover, 
without  considering  whether  or  not 
the  facts  were  such  that  on  the  ques- 
tion of  negligence  vel  non  he  would 
be  entitled  to  do  so. 

In  First  Nat.  Bank  v.  Northwestern 
Nat.  Bank  (1894)  152  IlL  296,  26 
L.R.A.  289,  48  Am.  St.  Rep.  247,  38  N.  . 
E.  739,  the  court  held  that  where  the 
sifirnature  of  the  drawer  and  that  of 
the  payee  were  both  forged,  and  the 
check  is  deposited  in  the  bank  which 
indorsed  it  for  collection,  the  estoppel 
as  to  the  signature  of  the  drawer 
works  against  both  parties,  and  the 
drawee  may  recover  from  the  indorser 
upon  his  guaranty  of  the  genuineness 
of  the  payee's  indorsement.  The  court 
says  the  case  stands  as  though  the 
signature  of  the  drawer  was  genuine. 

If  the  signature  of  the  drawer  and 
of  the  payee  are  both  forged,  the  hold- 
er gets  no  title,  and  therefore  cannot 
hold  the  proceeds  of  the  draft  against 
the  drawee  paying  by  mistake.  Mc- 
Call  V.  Coming  (1848)  3  La.  Ann.  414, 
48  Am.  Dec.  454. 

A  bank  which  cashes  a  forged  check 
on  a  forged  indorsement,  and  collects 
the  proceeds  from  the  drawee,  collects 
something  to  which  it  is  not  entitled 
under  the  indorsement  through  which 
it  claims.  It  never  becomes  entitled 
to  the  money.  When  it  pays  the  check, 
it  loses  its  money,  and  cannot,  by  sub* 
sequently  inducing  the  drawee  to  pay 
the  check,  acquire  any  right  to  hold 
the  funds.  Farmers  Nat.  Bank  v. 
Farmers  &  Traders  Bank,  159  Ky.  141, 
LJt.A.1915A,  77,  166  S.  W.  986. 

An  acceptor  is  bound  to  a  genuine 
payee,  and  to  all  claiming  title  from 
him,  and  estopped  from  denying  the 
£renuineness  of  the  signature  of  the 
drawer,  even  though  the  signature  of 
the  drawer  be  a  forgery,  but  he  is  not 
liable  to  anyone  claiming  title  under 
a  forged  indorsement  of  the  alleged 
payee  of  the  bill,  for  he  is  not  estopped 
from  showing  that  the  person  demand- 
ing payment  from  him  has  no  title  to 
make   such   demand.     And    he   may, 


therefore,  recover  money  paid  to  such 
holder.  Ryan  v.  Bank  of  Montreal 
(1887)   12  Ont.  Rep.  44. 

To  say  a  bank  can  take  and  indorse 
a  check  forged  as  to  both  drawee  and 
payee,  and  having  no  payee  and  no 
indorsement  by  a  payee,  and  not  be 
liable  on  its  guaranty  of  the  genuine- 
ness of  the  indorsement,  the  drawee 
being  without  fault,  is  to  deny  appli- 
cability of  the  rule  to  a  case  falling 
within  its  very  letter,  as  well  as  its 
spirit.  Bank  of  Williamson  v.  Mc- 
Dowell County  Bank  (1909)  66  W.  Va. 
545,  36  L.R.A.(N.S.)  605,  66  S.  E.  761. 

VMI.  Applicability  of  rules  to  malcei*  of 

note. 

The  rules  which  have  been  discussed 
above  apply  in  case  of  payment  by  an 
alleged  maker  of  a  note  bearing  his 
forged  signature. 

In  Mather  v.  Maidstone  (1856)  18 
C.  B.  273,  139  Eng.  Reprint,  1374,  25 
L.  J.  C.  P.  N.  S.  310,  37  Eng.  L.  &  Eq. 
Rep.  339,  where  the  question  was  as 
to  liability  upon  a  renewal  acceptance 
given  in  lieu  of  one  which  proved  to 
be  forged,  the  court  says,  if  when  a 
bill  is  presented  the  alleged  acceptor 
pays  it,  the  money  cannot  be  recovered 
back  if  the  acceptor  has  the  means  of 
satisfying  himself  of  his  liability  to 
pay  it,  although  it  should  turn  out  that 
the  acceptance  was  a  forgery. 

In  Cooke  v.  United  States  (1875)  91 
U.  S.  389,  23  L.  ed.  237,  reversing 
(1874)  12  Blatchf.  43,  Fed.  Cas.  No. 
3,178,  which  was  a  case  of  treasury 
notes  fraudulently  put  into  circula- 
tion, the  court  says,  where  one  accepts 
forged  paper  purporting  to  be  his  own,, 
and  pays  to  a  holder  for  value,  he  can- 
not reclaim  the  payment. 

When  the  alleged  maker  pays  a 
forged  note,  the  holder,  to  prevent  a 
recovery  of  the  money,  must  show  that 
he  was  a  holder  in  due  course.  Jonea 
V.  Miners  &  Merchants  Bank  (1910) 
144  Mo.  App.  428,  128  S.  W.  829. 

One  who  pays  a  forged  note  under 
the  mistaken  belief  that  it  contains 
his  genuine  signature  cannot  recover 
the  proceeds  from  the  holder.  Johns^ 
ton  V.  Commercial  Bank  (1885)  27  W» 
Va.  843,  55  Am.  Rep.  315.  In  that  case 
the  maker  did  not  see  the  note  until 
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after  it  was  paid,  payment  being 
forced  by  attachment  of  his  property, 
and  the  note  being  paid  by  a  bank  un- 
der his  direction.  But  it  also  appeared 
that,  after  the  forgery  the  alleged 
maker  of  the  note  attempted  to  fix  the 
matter  up  with  the  forger,  without 
notifying  the  bank  which  received  the 
proceeds  of  the  note.  The  court  says 
in  support  of  its  decision:  'It  is  es- 
sential to  the  business  interests  of  the 
country  that  there  shall  be  certainty 
in  commercial  transactions;  that  the 
mercantile  law  shall  be  firm  and 
stable,  never  varying,  so  that  those 
who  deal  in  commercial  paper  may 
know  what  their  rights  are.  Of 
course,  a  drawee  or  maker  of  com- 
mercial paper  may  by  the  exercise  of 
due  care  protect  himself  against  loss- 
es by  forgery,  and  if  he  pays  such 
paper,  the  law  imputes  to  him  negli- 
gence in  so  doing,  and  he  cannot, 
after  such  payment,  throw  the  loss  up- 
on the  holder  of  such  paper.'' 

There  are  circumstances  which  in- 
dicate that  the  one  receiving  the  pro- 
ceeds is  in  privity  with  the  fraud,  or 
is  guilty  of  such  negligence  as  to  de- 
stroy the  bona  fides,  and  under  which 
he  would  be  compelled  to  return  the 
money  received. 

Thus,  the  maker  of  a  note  to  whom 
is  delivered  a  forged  instrument,  when 
he  pays  it,  may  recover  the  proceeds 
from  the  one  to  whom  the  money  was 
paid.  Gombossy  v.  Katz  (1896)  18 
Misc.  859,  41  N.  Y.  Supp.  411,  affirmed 
in  (1897)  19  Misc.  709,  43  N.  Y.  Supp. 
1154,  which  was  affirmed  in  (1897)  19 
Misc.  721,  44  N.  Y.  Supp.  1118. 

In  one  case  it  was  held  that  one  pay- 
ing his  own  forged  note,  under  the 
mistaken  belief  that  it  is  genuine,  may 
recover  the  proceeds  if  he  has  been 
guilty  of  no  laches  whereby  the  situa- 
tion of  the  other  party  is  changed  to 
his  injury.  Welch  v.  Goodwin  (1877) 
123  Mass.  71,  25  Am.  Rep.  24. 

VIII.  Effect  of  statutes, 

a.  Ifi  general. 

The  Pennsylvania  Statute  of  1849 
provided  that  the  drawee  may  recover 
the  amount  paid  on  a  forged  check. 
Colonial  Trust  Co.  v.  National  Bank 
(1912)  50  Pa.  Super.  Ct.  510;  Trades- 


men's Nat.  Bank  v.  Third  Nat.  Bank 
(1870)  66  Pa.  435;  Corn  Exch.  Nat. 
Bank  v.  National  Bank  (1875)  78  Pa. 
233. 

And  that  statute  was  not  repealed 
by  the  Negotiable  Instruments  Act 
Union  Nat.  Bank  v.  Franklin  Nat. 
Bank  (1915)  249  Pa.  375,  94  Atl.  1085. 

But  if  the  drawee  is  guilty  of  want 
of  diligence  in  discovering  and  giving 
notice  of  the  forgery,  so  that  the  bank 
to  which  it  paid  the  money  has  parted 
with  it,  the  drawee  cannot  require  it  to 
return  the  money.  Iron  City  Nat 
Bank  v.  Ft.  Pitt  Nat.  Bank  (1893)  169 
Pa.  46,  23  L.R.A.  615,  28  Atl.  195. 

i 

b.  Negotiable  Instruments  Act, 

'  The  Negotiable  Instruments  Acts 
have  been  held  to  adopt  the  rule  that 
the  drawee  cannot  recover  from  an 
innocent  holder,  and  some  few  cases 
have  denied  recovery  when,  perhaps, 
under  the  former  law,  recovery  might 
have  been  had,  because  of  negligence 
on  the  part  of  the  cashing  bank. 

By  the  Missouri  statutes,  a  bank 
which  accepts  a  cheek  drawn  on  it  by 
a  depositor  admits  the  existence  of  the 
drawer,  the  genuineness  of  the  signa- 
ture, the  capacity  and  authority  to 
draw  the  instrument,  and  the  existence 
of  the  payee  and  his  capacity  to  in- 
dorse. And  it  is  held  that  payment  of 
the  check  is  an  acceptance,  within  the 
meaning  of  the  statute.  McClendon  v. 
Bank  of  Advance  (1915)  188  Mo.  App. 
417,  174  S.  W.  203. 

Under  the  Negotiable  Instruments 
Law,  making  the  acceptor  of  a  check 
primarily  liable  because  of  admission 
of  the  existence  of  the  drawer  and  the 
genuineness  of  his  signature,  the 
court  in  National  Bank  v.  Mechanic's 
American  Nat.  Bank  (1910)  148  Mo. 
App.  1,  127  S.  W.  429,  held  that  pay- 
ment of  a  check  is  equivalent  to  its 
acceptance.  Applying  such  rule,  the 
court  held  that  where  checks  were 
cashed  by  a  merchant  for  employees  of 
a  large  factory,  with  no  other  identi- 
fication than  that  they  were  indorsed 
by  the  name  of  the  payee,  and  V^^ 
sented  by  men  in  working  clothes,  a^^^ 
afterward  deposited  in  a  bank  which 
collected  them  from  the  drawee,  the 
latter  could  not  recover  the  amount 
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from  the  bank  which  collected  from 
it. 

And  that  same  ruling  was  adopted 
in  National  Bank  v.  German  American 
Bank  (1910)  148  Mo.  App.  21,  127  S. 
W.  434. 

Under  the  provision  of  the  Negoti- 
able Instruments  Act  that  the  accept- 
or admits  the  existence  of  the  drawer 
and  the  genuineness  of  his  signature, 
a  bank  which  has  paid  the  check  can- 
not recover  the  money  from  a  corre- 
spondent which  cashed  it  in  due  course 
of  business.  Cherokee  Nat.  Bank  v. 
Union  Trust  Co.  (1912)  83  Okla.  842, 
125  Pac.  464. 

A  drawee  is  not  a  holder  in  due 
course,  within  the  provisions  of  the 
Negotiable  InstrumeQts  Law,  When, 
under  the  provisions  of  that  act,  a 
drawee  pays  a  check,  all  prior  in- 
dorsers  are  discharged  from  further 
liability.  And  when  the  drawee  pays 
the  check  it  precludes  itself  from  set- 
ting up  that  the  check  is  a  forgery,  or 
any  want  of  authority  of  the  person 
affixing  the  signature  it  purports  to 
bear.  And  therefore,  when  the  drawee 
pays  the  check  to  a  holder  in  due 
course  (that  is,  to  one  who  has  in  no 
way  contributed  to  the  fraud,  or  been 
guilty  of  negligence  in  the  matter), 
and  it  is  afterwards  discovered  that 
the  check  is  a  forgery,  the  drawee  can- 
not recover  the  money  from  the  hold- 
er. First  Nat.  Bank  v.  Bank  of  Cot- 
tage Grove  (1911)  59  Or.  888,  117  Pac. 
293. 

A  provision  of  the  Negotiable  In- 
struments Act,  that  the  acceptor  of  a 
negotiable  instrument  admits  the  ex- 
istence of  the  drawer  and  the  genuine- 
ness of  his  signature,  applies  only  in 
favor  of  one  who  is  a  holder  for  value 
of  the  instrument,  which  turns  out  to 
have  been  forged.  It  is  not  applicable 
in  favor  of  one  giving  no  consideration 
for  the  paper.  Title  Guarantee  & 
Trust  Co.  V.  Haven  (1909)  196  N.  Y. 
487,  25  L.R.A.(N.S.)  1308,  89  N.  E. 
1082,  1085. 

In  United  States  v.  Bank  of  New 
York  (1914)  L.R.A.1916D,  797,  134  C. 
C.  A.  579,  219  Fed.  648,  the  court  says 
the  principle  of  the  liability  of  the 
drawee  has  been  established  by  the 
Negotiable  Instruments  Act,  for  it  pro- 


vides that  the  acceptor,  by  accepting 
the  instrument,  guarantees  that  he  will 
pay  it  according  to  the  tenor  of  his 
acceptance,  and  admits  the  existence 
of  the  drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and  au- 
thority to  draw  the  instrument.  His 
payment  is  equivalent  to  acceptance, 
and  admits  the  genuineness  of  the 
drawer's  signature. 

Under  the  Negotiable  Instruments 
Act,  the  drawee  is  bound  to  know  the 
drawer's  signature,  so  far  as  bona  fide 
holders  are  concerned,  and  therefore 
cannot  recover  from  one  who,  without 
negligence,  took  the  check  from  the 
forger,  and  indorsed  it  merely  to  re- 
ceipt for  the  proceeds  from  the  bank 
through  which  it  was  collected.  Min- 
nehaha Nat.  Bank  v.  Pence  (1920)  — 
S.  D.  — ,  176  N.  W.  37. 

Under  the  Negotiable  Instruments 
Act  the  drawee  cannot  recover  from 
the  cashing  bank,  which  is  a  holder 
for  value.  Figuers  v.  Fly  (1916)  137 
Tenn.  358,  193  S.  W.  117. 

In  Bank  of  Montreal  v.  Rex  (1906) 
S8  Can.  S.  C.  258,  two  of  the  judges 
held  that  the  provision  of  the  Negoti- 
able Instruments  Act,  that  the  accept- 
or is  precluded  from  denying  the  ex- 
istence of  the  drawer  and  the  gen- 
uineness of  his  signature,  applies  to 
one  paying  a  check. 

The  provision  of  the  Negotiable 
Instruments  Act,  that  every  person 
negotiating  an  instrument  by  delivery 
or  qualified  indorsement  warrants  that 
it  is  genuine,  does  not  apply  to  a  cash- 
ing bank  which  merely  forwards  the 
check  for  collection,  and  the  drawee  is 
not  a  holder  within  the  provision  that 
an  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  an- 
other in  such  manner  as  to  constitute 
the  transferee  a  holder.  National 
Bank  v.  Farmers  &  M.  Bank  (1910)  87 
Neb.  841,  128  N.  W.  522. 

A  bank  which  pays  paper  to  a 
forger,  without  precautions  other  than 
his  identification,  may  retain  the  funds 
which  it  has  received  from  the  drawee 
through  the  clearing  house.  State 
Nat.  Bank  v.  Bank  of  Magdalena 
(1916)  21  N.  M.  653,  L.R.A.1916E, 
1296,  157  Pac.  498,  14  N.  C.  C.  A.  567, 
The  court  states  that  if  the  taker  of 
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checks  or  bills  of  lading  was  required 
to  stop  and  make  an  investigation,  or 
otherwise  proceed  at  his  peril,  this 
medium  of  exchange  would  be  so  preju- 
diced in  the  eyes  of  the  business 
world  as  to  bring  about  a  condition 


that  would  shortly  prove  intolerable. 
The  court  further  states  that  the 
Negotiable  Instruments  Law  has  been 
adopted  in  that  state,  and  it  argues 
that  the  law  as  stated  above  is  settled 
by  that  act,  H.  P.  F. 


WILLIAM  R.  STOCKWELL,  Plff.  in  Err., 

V. 

STATE  OF  TEXAS,  by  F.  W.  Davis,  Commissioner  of  Agriculture. 

Texas  Supreme  Court '^  May  12 1  1920, 
(110  Tex.  550,  221  S.  W.  932.) 

Constitutional  law  —  right  to  hearing  before  destruction  of  property. 

1.  The  owner  of  a  citrus  hedge  is  entitled  to  a  judicial  hearing  before 
it  is  destroyed  as  a  public  nuisance  on  the  ground  that  it  is  infected  with 
citrus  canker,  when  the  legislature  has  not  declared  that  such  condition 
is  a  public  nuisance,  while  he  denies  that  it  is  a  public  menace,  and  no 
pressing  public  emergency  makes  immediate  destruction  necessary  to  the 
safety  of  the  public. 

[See  note  on  this  question  beginning  on  page  1136.] 

Agriculture  —  power  of  commissioner 
—  destruction  of  trees. 

2.  The  commissioner  of  agriculture 
cannot  be  clothed  with  arbitrary  pow- 
er to  determine  that  insects  found  up- 
on trees  are  injurious  insect  pests,  or 
conditions  found  there  a  contagious 
disease,  and  order  destruction  of  the 
trees 

[See  1  R.  C.  L.  790;  6  R.  C.  L.  442- 
444.] 

Nuisance  —  power  of  state  to  declare. 

3.  The  state  may  denominate  certain 
things  to  be  public  nuisances  and  pro- 
vide for  their  summary  abatement,  but 
this  power  is  limited  to  declaring  only 
those  things  to  be  such  nuisances 
which  are  so  in  fact. 

[See  20  R.  C.  L.  386,  387.] 

Constitutional  law  —  extent  of  police 
power. 

4.  The  police  power  is  subordinate 
to  the  Constitution. 

[See  6  R.  C.  L.  191.] 


Nuisance  —  when  judicial  question. 

5.  Only  in  clear  cases  will  courts 
go  behind  a  legislative  designation  of 
a  thing  as  a  public  nuisance,  but  it 
is  a  judicial  question  whether  or  not 
something  not  defined  to  be  such  by 
the  statute  is  such  under  the  general 
terms  of  the  statute. 

—  delegated  power  of  administratiye 

boards  —  review. 

6.  Power  delegated  by  the  legisla- 
ture to  administrative  officers  or 
boards  to  determine  whether  or  not 
certain  things  constitute  public  nui- 
sances, and  abate  them,  does  not  con- 
fer conclusive  authority  beyond  the 
review  of  the  courts  in  the  absence 
of  public  emergency  threatening  pub- 
lic calamity  and  presenting  an  im- 
minent and  controlling  exigency,  be- 
fore which,  of  necessity,  all  private 
rights  must  immediately  give  way. 


Error  to  the  Court  of  Civil  Appeals,  First  Supreme  Judicial  District, 
to  review  a  judgment  affirming  a  judgment  .of  the  District  Court  for 
Brazoria  County  (Styles,  J.)  in  plaintiff's  favor,  in  a  suit  to  have  a  certain 
hedge  belonging  to  defendant  declared  a  nuisance,  and  abated,  and  to 
enjoin  him  from  interfering  in  any  manner  with  its  destruction.   Reversed^ 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Elmer  P.  Stockwell  for  plaintiff 
in  error. 

Messrs.  W.  A.  Keeling,  Assistant 
Attorney  General,  William  Burkhart, 
and  Munson  &  Williams  for  the  State. 


Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  suit  was  by  the  state  through 
the  commissioner  of  agriculture  to 
have  declared  as  a  nuisance  and 
abated  a  certain  citrus  trifoliata 
hedge  belonging  to  the  defendant 
Stockwell  and  situated  on  his  prem- 
ises in  Alvin,  Texas,  and  to  enjoin 
him  from  in  any  manner  interfering 
with  the  destruction  of  the  hedge  by 
the  commissioner  or  his  deputies  or 
agents. 

It  was  asserted  in  the  petition: 
That  the  citrus  trees  in  the  hedge 
were  all  badly  infected  with  citrus 
canker,  a  disease  alleged  to  be  con- 
tagious and  destructive  to  citrus 
fruit  trees.  That  under  the  law  it 
is  the  duly  of  the  commissioner  to 
destroy  all  such  trees  found  to  be 
infected  with  citrus  canker,  and 
thereby  eradicate  the  disease  so  as 
to  protect  and  save  the  uninfected 
trees,  hedges,  and  orchards  within 
the  state.  That  he  had  caused  the 
defendant's  hedge  to  be  inspected  by 
his  deputies  and  assistants  who  were 
learned  in  the  matter  of  citrus  can- 
ker and  other  diseases  of  citrus  fruit 
trees,  and  who  found  it  to  be  badly 
infected  with  such  canker.  That 
the  defendant  was  thereupon  noti- 
fied to  destroy  the  hedge.  That  in 
the  manner  provided  by  law  he  ap- 
pealed from  the  decision  of  the  com- 
missioner's inspectors  to  the  com- 
missioner, who  heard  the  appeal,  all 
imrties  at  interest  being  present, 
and  thereafter  rendered  his  judg- 
ment sustaining  his  inspectors  and 
ordering  the  hedge  destroyed.  That 
in  pursuance  of  this  order  or  judg- 
ment the  commissioner  demanded  of 
the  defendant  that  he  destroy  his 
hedge,  which  the  defendant  refused 
to  do  or  to  permit  the  conmiission- 
er's  inspector  to  enter  upon  his 
premises  for  the  purpose  of  destroy- 
infflt. 

It  was  further  alleged  that  the 
hedge  was  of  no  value  to  the  defend- 
ant and  would  die  within  a  few 


years  from  the  effect  of  the  canker ; 
and  that  its  absolute  destruction  was 
the  only  way  to  suppress  the  disease 
and  preserve  other  citrus  trees  and 
orchards  from  its  infection. 

The  defendant  entered  a  general 
denial  of  all  these  allegations.  He 
pleaded  that  the  property  on  which 
the  hedge  was  situated  was  his 
homestead,^  and  had  been  for  many 
years.  He  denied  that  all  the  trees 
in  the  hedge  were  badly  infected 
with  citrus  canker,  though  admit- 
ting that  some  of  the  twigs  and 
foliage  on  some  of  the  trees  were  so 
infected.  He  denied  that  other 
citrus  trees  and  orchards  were  be- 
coming infected  from  his  trees,  or 
that  citrus  canker  could  be  com- 
municated to  other  trees  and  or- 
chards a  great  distance  away.  He 
denied  that  his  hedge  constituted  a 
nuisance,  or  that  it  was  necessary 
to  destroy  it  in  order  to  eradicate 
the  canker,  alleging  that  such  leaves 
and  twigs  on  those  of  the  trees  that 
were  infected  with  the  canker  could 
be  pruned,  and  by  that  means  or 
proper  spraying  tjie  canker  be  ef- 
fectually controlled,  rendering  it 
wholly  unnecessary  to  destroy  his 
entire  hedge.  He  further  alleged  in 
his  answer  that  th^  destruction  of 
his  hedge  would  not  eradicate  citrus 
canker  in  the  vicinity  of  Alvin,  nor 
appreciably  affect  its  prevalence,  in 
that  it  existed  upon  all  citrus  trees 
of  every  character,  not  only  in 
the  vicinity  of  Alvin,  but  in  all  the 
orange-growing  counties  of  the 
state,  and  for  the  further  reason 
that  many  wild  trees,  shrubs,  and 
plants  were  likewise  infected  with 
it,  and  were  contiguous  to  all  the 
farm  lands  in  such  counties.  That 
the  commissioner  and  his  inspectors 
and  agents  were  making  no  effort 
to  destroy  it  upon  such  wild  trees, 
shrubs,  and  plants,  or  upon  all  the 
citrus  trees  in  orange-growing  coun- 
ties. 

He  further  alleged  that  the  hedge 
was  of  great  value  to  him;  that  it 
served  the  purpose  of  a  fence  and 
windbreak,  and  furnished  seed  from 
which  the  stock  on  which  satsuma 
oranges  are  grafted  is  grown.    That 
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the  commissioner,  in  seekinsr  the  de- 
struction of  his  hedge,  was  making 
an  exception  of  his  property,  in  that 
he  was  not  attempting  to  destroy 
the  trees  of  other  persons  infected 
with  the  canker. 

That  on  the  hearing  before  the 
commissioner  that  official  openly 
assumed  the  attitude  of  a  party  ad- 
verse to  the  defendant,  was  unfair, 
and  partial,  and  wholly  disqualified 
to  render  a  fair  and  impartial  judg- 
ment, and  was  attempting  to  un- 
justly exercise  an  arbitrary  author- 
ity. 

He  further  denied  that  citrus 
canker  was  a  seriously  injurious 
tree  or  plant  disease,  and  alleged 
that  the  trees  in  his  hedge  had  never 
been  injured  by  it  to  the  extent  that 
they  were  infected  with  it,  but  were 
in  a  healthy  and  vigorous  condition, 
and  had  had  a  vigorous  growth  from 
year  to  year,  and  would  continue  to 
so  grow  and  bear  fruit  to  his  profit. 

He  alleged  that  the  action  of  the 
commissioner  was  unreasonable  and 
oppressive ;  that  in  the  arbitrary  ex- 
ercise of  his  authority  he  was  sub- 
jecting the  defendant  to  discrimina- 
tion, whereby  he  was  being  denied 
the  equal  protection  of  the  laws,  and 
his  property  threatened  with  de- 
struction without  the  due  process  of 
the  law. 

A  demurrer  to  the  answer,  inter- 
posed by  the  plaintiff,  was  sustained, 
and  the  defendant  denied  any  char- 
acter of  hearing  on  the  facts.  An 
injunction  was  thereupon  granted  in 
the  terms  prayed  for  by  the  com- 
missioner. On  the  defendant's  ap- 
peal from  this  decree,  it  was  af- 
firmed by  the  honorable  court  of 
civil  appeals. 

The  statute  under  which  the  com- 
missioner acte4,  and  the  trial  court 
proceeded,  is  article  4459.  It  be- 
gins by  declaring  that  no  person 
shall  knowingly  or  wilfully  keep  cer- 
tain named  fruit  trees  affected  with 
certain  named  contagious  diseases, 
namely,  "yellows,"  "nematode  galls," 
"crown  galls"  and  "root  rot,"  etc.; 
any  tree,  shrub,  or  plant  infected 
with  "San  Jos6  scale,"  or  other  in- 
sect pest  dangerously  injurious  to  or 


destructive  of  trees,  shrubs,  or  other 
plants;  nor  any  orange  or  lemon 
trees,  citrus  stock,  cape  jasmines,  or 
other  trees,  plants,  or  shrubs  in- 
fested with  "white  fly,"  **or  other 
injurious  insect  pests  or  contagious 
disease  of  citrus  fruits*' 

Citrus  canker  is  not  specified  in 
the  article  as  a  contagious  disease  of 
citrus  fruits.  If  it  falls  within  the 
condemnation  of  the  statute,  it  is  in 
virtue  of  the  general  clause  itali- 
cized. 

Every  such  tree,  shrub,  or  plant, 
the  article  continues,  shall  be  "a 
public  nuisance,"  which  it  shall  be 
the  duty  of  the  commissioner  of 
agriculture,  or  his  representatives, 
to  abate.  If  the  commissioner,  *or 
his  inspectors,  shall  determine  upon 
inspection  that  any  such  trees,  etc., 
shall  be  destroyed,  the  owner,  it  is 
provided,  shall  be  notified,  and 
thereupon  it  is  required  that  within 
ten  days  he  remove  and  bum  them. 
If  in  the  judgment  of  the  commis- 
sioner, or  his  representatives,  the 
trees,  etc.,  can  be  treated  with  suf- 
ficient remedies,  the  owner  is  re- 
quired to  administer  such  treatment 
under  the  direction  of  the  commis- 
sioner. If  the  owner  objects  to  the 
findings  of  the  inspectors,  he  is  per- 
mitted to  appeal  to  the  commission- 
er. The  commissioner's  decision  on 
the  appeal,  it  is  provided,  shall  be 
final. 

It  will  thus  be  seen  that  the  stat- 
ute authorizes  the  commissioner  to 
declare  "any  trees  infested  with  (in 
the  judgment  of  the  commissioner) 
injurious  insect  pests  or  contagious 
diseases  of  citrus  fruits"  a  public 
nuisance,  with  the  absolute  power 
to  summarily  destroy  them,  there 
being,  by  the  terms  of  the  statute, 
no  appeal  beyond  his  decision.  Ac- 
cording to  the  statute,  he  has  the 
unlimited  power  to  determine  that 
any  insects  found  by  his  inspectors 
upon  trees  are  "injurious  insect 
pests,"  or  any  condition  found  in 
trees  "a  contagious  disease  of  citrus 
fruits,"  and  to  require  that  such 
trees  be  destroyed,  the  owner  hav- 
ing no  alternative  but  to  submit  to 
his  final  decision.    The  trial  court 
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denied  the  defendant  a  hearing,  evi- 
dently upon  the  theory  that  it  was 
competent  for  the  legislature  to  in- 
vest the  commissioner  with  such  un- 
limited authority, 
and  this  view  was 
affirmed  by  the 
court  of  civil  ap- 
peals. In  our  opin- 
ion the  commissioner  could  not  be 
clothed  with  any  such  arbitrary 
power. 

The  state,  in  the  exercise  of  its 
public  power,  may  denominate  cer- 
tain things  to  be  public  nuisances, 

Nni.a»ce-  ^^^  becausc  of  their 

power  of  utaf  having  that  charac- 
to  declare.  ^^^  providc  f or their 

summary  abatement.  This  i)ower 
is  limited  to  declaring  only  those 
things  to  be  such  nuisances  which 
are  so  in  fact,  since  even  the  state 
may  not  denounce  that  as  a  nuisance 
which  is  not  in  fact    Tiedeman,  Pol. 

con.titntio-ai  Power,  §  122a.  The 
law-ezteat  of  police  power  IS  sub- 
poiice  power.       ^jj^jnate  to  the  Con- 

stitution,  as  is  every  other  power  of 
the  government.  Where  the  legis- 
lature has  found  and  defined,  as  ex- 
pressed in  its  statute,  a  certain 
thing  to  be  a  public  nuisance,  only 
in  clear  cases  would  courts  be  war- 
ranted in  going  be- 
hind its  findings 
and  determining  the 
contrary.  But  whether  something 
not  defined  as  a  public  nuisance  by 
the  statute  is  such  under  its  general 
terms  is  undoubtedly  a  judicial 
question. 

The  state  may  also  remit  to  such 
agencies  as  health  boards,  or  other 
proper  administrative  officers,  the 
authority  of  determining  whether 
other  things  constitute  public  nui- 
sances,  with  the   power  to   abate 

them.  But  where 
;;?wer'of'*  this  is  done,  the  de- 

It^^SlaXT^lIZ.    termination  of  such 

boards  or  officers  is 
not  conclusive,  and  cannot  be  made 
so,  unless  it  be  with  respect  to  some- 
thing having  the  nature  of  a  public 
emergency,  threatening  public  ca- 
lamity, and  presenting  an  imminent 
and    controlling    exigency    before 


Vfnlsanc 
Judicial 
Qoeatioi 


-vrliea 


which,  of  necessity,  all  private 
rights  must  immediately  give  way. 
If  this  were  not  true,  all  property 
would  be  at  the  uncontrolled  will  of 
temporary  administrative  authori- 
ties, exercising  not  judicial  powers, 
but  purely  executive  powers.  The 
result  would  be  to  subject  the  citi- 
zen's property  solely  to  executive 
authority,  putting  it  beyond  the  pro- 
tection of  the  courts,  and  depriving 
the  courts  of  their  essential  power 
of  determining  what,  under  the 
written  law,  is  lawful,  and  what  is 
not — declaring  the  law  of  the  land 
— and  adjudging  property  rights 
accordingly. 

In  speaking  of  the  assertion  that 
the  declaring  by  such  administra- 
tive authorities  of  certain  things, 
not  presenting  a  public  emergency, 
to  be  public  nuisances,  must  be  ac- 
cepted as  final  and  conclusive.  Judge 
Miller,  in  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984,  character- 
ized it  as  "a  doctrine  not  to  be  tol- 
erated in  this  country/' 

Judge'  Cooley  says  this  upon  the 
subject,  citing  numerous  authori- 
ties :  "Whether  any  particular  thing 
or  act  is  or  is  not  permitted  by  the 
law  of  the  state  must  always  be  a 
judicial  question,  and  therefore  the 
question  of  what  is  and  what  is  not 
a  public  nuisance  must  be  judicial, 
and  it  is  not  competent  to  delegate 
it  to  the  local  legislative  or  adminis- 
trative, boards."  Cooley,  Const, 
Lim.  p.  742,  note. 

In  Wood  on  Nuisances,  §  744,  this 
is  announced  with  respect  to  confer- 
ring such  final  authority  on  munici- 
palities— ^being  equally  applicable 
where  the  agency  for  the  exercise  of 
the  authority  is  an  administrative 
officer. 

"It  would,  indeed,  be  a  dangerous 
power  to  repose  in  municipal  corpo- 
rations to  permit  them  to  declare, 
by  ordinance  or  otherwise,  anything 
a  nuisance,  which  the  caprice  or  in- 
terests of  those  having  control  of 
its  government  might  see  fit  to  out- 
law, without  being  responsible  for 
all  the  consequences,  and,  even  if 
such  power  is  expressly  given  by  the 
legislature,  it  is  utterly  inoperative 
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and  void,  unless  fhe  thing  is  in  fact 
a  nuisance,  or  was  created  or  erected 
after  the  passage  of  the  ordinance, 
and  in  defiance  of  it.     .    •    . 

"Therefore,  except  in  cases  of 
great  public  emergency,  when  the 
emergency  may  safely  be  regarded 
as  so  strong  as  to  justify  extraor- 
dinary measures  upon  the  ground  of 
paramount  necessity,  or  when  the 
use  of  property  complained  of  is 
so  clearly  a  nuisance  as  to  leave  no 
room  for  doubt  upon  the  subject,  it 
is  the  better  course  to  secure  an  ad- 
judication from  the  courts  before 
proceeding  to  abate  it." 

Other  authorities  are  People  ex 
rel.  Copcutt  v.  Board  of  Health,  140 
N.  Y.  1,  23  L.R.A.  481,  37  Am.  St. 
Rep.  522,  35  N.  E.  820;  Hutton  v. 
Camden,  39  N.  J.  L.  122,  23  Am. 
Rep.  203 ;  First  Nat.  Bank  v.  Sarlls, 
129  Ind.  201, 13  L.R.A.  481,  28  Am. 
St.  Rep.  185,  28  N.  E.  434;  Tiede- 
man,  Pol.  Power,  §  122a. 

Viewing  the  powers  given  the 
commissioner  by  this  statute  and 
his  attempted  exercise  of  th^m  here, 
the  inquiry  naturally  arises  as  to 
what  are  the  rights  of  the  defendant 
if  the  commissioner  was  mistaken 
in  his  judgment  tiiat  citrus  canker 
was  a  contagious  plant  disease,  de- 
structive of  citrus  fruits,  or  as  to 
its  being  necessary  to  destroy,  for 
its  eradication,  all  of  the  trees  in  the 
defendant's  hedge.  The  legislature 
has  not  undertaken  to  define  it  as 
such  a  disease  or  to  denounce  trees 
infected  with  it  as  a  public  nuisance. 
If  the  defendant's  trees,  though  so 
infected  only  to  the  slight  extent 
claimed  by  him,  are  a  public  nui- 
sance under  the  statute,  they  are 
such  as  the  result  merely  of  the 
-commissioner's  decision.  He  had  no 
right  to  so  determine  unless  it  was 
a  fact.  If  it  was  not  a  fact,  his 
judgment  was  wrong,  and  the  de- 
fendant's property  should  not  be 
destroyed  under  it. 

With  the  legislature  not  having 
assumed  to  denounce  trees  infected 
with  citrus  canker  as  a  public  nui- 
.sance,  no  court  would  be  warranted 
in  holding,  without  proof,  that  they 
were  plainly  such  a  nuisance.    What 


reason,  then,  is  there  for  holding 
that  the  decision  of  the  commis- 
sioner— a  purdy  administrative  and 
not  a  judicial  officer,  with  no  au- 
thority to  adjudge  property  rights 
— shall  be  held  final  and  absolute 
when  sought  to  be  enforced  for  tiie 
destruction  of  the  property  of  a  citi- 
zen, in  the  face  of  a  challenge  of  the 
facts  as  presented  here  by  the  de- 
fendant's pleading?  If  justifiable 
at  all  in  this  case,  it  could  only  be 
on  account  of  some  pressing  public 
emergency  caused  by  the  condition 
of  these  trees,  making  it  necessary 
for  the  safety  of  the  public  that  the 
commissioner's  decision  be  held  in- 
violate and  the  trees  be  immediately 
destroyed. 

We  decline  to  hold  that  any  such 
emergency  was  presented.  It  is 
wholly  unreasonable  that  the  trees 
of  this  one  hedge  threatened  a  gen- 
eral pestilence  for  all  the  citrus 
fruit  trees  in  that  vicinity. 

Under  the  contest  made  by  his 
pleading,  before  fhe  property  of  the 
defendant  could  be  summarily  de- 
stroyed, he  was  en- 
titled to  a  judicial  co««tit»ti««»i 
hearing    and    deci-  iTeTTM^'fVel:'* 

sion  as  to  whether  J j;*p';VtV*' *' 
it  ought  to  be  de- 
stroyed. As  applied  to  such  a  case, 
nothing  less  would  amount  to  due 
process  of  law,  without  which  the 
Bill  of  Rights  declares  no  citizen 
shall  be  deprived  of  his  property. 

The  judgments  of  the  Court  of 
Civil  Appeals  and  the  District  Court 
are  reversed,  and  the  case  remanded 
to  the  District  Court  for  hearing  on 
the  facts. 

Hawkins,  J.,  concurring: 

The  conclusions  of  law  set  forth 
in  the  foregoixig  opinion,  applying 
constitutional  limitations  upon  1^- 
islative  authority  and  upholding  the 
rights  of  this  property  owner  to  a 
hearing,  in  a  judicial  tribunal,  on 
the  facts,  in  advance  of  the  dest.rttc- 
tion  of  his  property,  have  my  hearty 
concurrence.    But  I  do  not  concur 
in  the  declaration  that  "it  is  wholly 
unreasonable  that  the  trees  of  this 
one  hedge  threatened  a  general  pes- 
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tilence  for  all  the  citnis  fruit  trees 
in  that  vicinity/' 

That  expi*ession  serves  no  useful 
purpose.  The  reasoning  of  the 
opinion^  resulting  in  said  conclu- 
sions of  law,  is  complete  without  it. 
The  controlling  thought  in  relation 
to  the  lack  of  proper  showing  of 
acute  danger  or  imminency  of  such 
general  pestilence  is  strongly  stated 
in  the  next  preceding  sentence :  "We 
decline  to  hold  that  any  such  emer- 
gency was  presented.'' 

It  will  be  observed  that  said  first- 
quoted  declaration,  standing  alone, 
is  not  restricted  to  and  does  not 
even  involve  the  question  concern- 
ing the  imminency,  or  acute  danger 
in  point  of  time,  of  said  alleged  gen- 
eral pestilence.  Said  declaration 
carries  no  express  or  necessarily  im- 
plied reference  to  any  emergency. 
Consequently  that  declaration,  con- 
sidered apart  from  other  portions 
of  the  opinion,  reasonably  may  be 
construed  and  understood  to  be  of 
general  import,  and  an  asserting, 
broadly,  that  in  the  opinion  of  this 
court,  and  as  a  matter  of  law,  it  is 
wholly  unreasonable  to  contend  that 
the  diseased  condition  of  trees  in 
said  hedge  threatens  any  general 
pestilence  (whether  near  or  remote 
in  time)  for  other  citrus  fruit  trees 
in  that  vicinity. 


In  that  sense  said  declaration 
would  constitute  an  invasion  by  this 
court  of  the  province  and  functions 
of  the  trial  court,  or  jury,  in  rela- 
tion to  an  untrammeled  determina- 
tion, in  the  first  instance,  of  the 
facts,  and  would  not  be  in  harmony 
with  the  order  of  this  court  re- 
manding the  cause  to  the  trial  court 
for  proper  ascertainment,  by  such 
judicial  tribunal,  of  the  material 
facts,  which  may  or  may  not  sup- 
port a  decree  of  court  abating  the 
alleged  nuisance. 

My  objections  to  said  declaration 
are  not  sufficiently  answered  by  the 
suggestion  that  its  meaning  and 
effect  are  brought  out  and  controlled 
by  other  portions  of  the  opinion  in 
which  it  is  embodied.  That  thought 
may  prove  helpful  in  future ;  but  it 
should  not  presently  prevent  elimi- 
nation or  modification  of  said  dec- 
laration concerning  an  issue  of 
fact 


NOTE. 


The  constitutionality  of  statutes  for 
protection  of  vegetation  against  dis- 
ease or  infection  is  considered  in  the 
annotation  following  Bowman  v.  Vir- 
ginia State  Entomologist,  post,  1136. 


REBECCA  BOWMAN,  Plff.  in  Err., 

V. 

VIRGINIA  STATE  ENTOMOLOGIST. 


REBECCA  BOWMAN  et  al.,  Plffs.  in  Err., 

V. 

SAME. 

Virginia  Supreme  Court  of  Appeals  "^  November  X8f  1920, 

(—  Va.  — ,  105  S.  E.  141.) 

Constitutional  law  —  police  power  —  destruction  of  cedar  trees. 

1.  A  statute  providing  for  the  destruction  of  cedar  trees  which  are  hosts 
for  the  cedar  rust  of  the  apple  is  a  valid  exercise  of  the  police  power  for 
the  public  interest. 

ISee  note  on  this  question  beginning  on  page  1136.] 
12  A.L.R.— 71. 
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Nuisance  —  hosts  for  cedar  rust. 

2.  Trees  which  are  hosts  for  cedar 
rust  on  apples  were  not  either  public 
or  private  nuisances  at  common  law. 

—  police  power  over  nuisances. 

3.  The  police  power  is  not  limited  to 
dealing  with  what  were  nuisances  at 
common  law. 

[See  6  R.  C.  L.  189.] 

Statutes  —  presumption  in  favor  of. 

4.  Every  possible  presumption  is  to 
be  indulged  in  favor  of  the  validity  of 
a  statute  passed  to  protect  orchards 
from  pests. 

[See  6  R.  C.  L.  97  et  seq.] 

Constitutional  law  —  equal  protection 
—  special  benefit. 

5.  A  statute  does  not  conflict  with 
the  guaranty  of  equal  protection  of 
the  laws  merely  because  it  is  special 
in  character  and  certain  persons  or 
interests  derive  special  benefit  from 
its  operation,  if  all  persons  subject  to 
it  are  treated  alike  under  the  same 
conditions. 

[See  6  R.  C.  L.  408,  404.]     • 

—  due  process  —  absence  of  jury  trial. 

6.  A  statute  providing  for  the  de- 
struction of  trees  as  a  nuisance  is  not 
invalid  as  failing  to  provide  due  proc- 
ess of  law,  because  it  does  not  provide 
a  jury  trial. 

[See  16  R.  C.  L.  216.] 

—  sufficiency  of  hearing. 

7.  Due  process  of  law  is  provided 
by  a  statute  providing  for  the  destruc- 
tion of  trees  as  a  public  nuisance,  if 
it  provides  for  investigation  by  the 
state  entomologist,  notice  to  the  own- 
er, and  an  appeal  to  the  court  from  the 
decision. 

[See  1  R.  C.  L.  790.] 

Statute  —  singleness  of  object. 

8.  A  constitutional  requirement  that 
no  law  shall  embrace  more  than  one 
object  is  met,  although  more  than  one 
subject  is  dealt  with  in  the  statute,  if 
all  are  congruous,  have  a  natural  con- 


nection with,  or  are  germane  to  and 
reasonably  necessary  for,  the  accom- 
plishment of  the  one  object  of  the 
statute. 

[See  26  R.  C.  L.  843,  844.] 

—  presumption  as  to  constitutionality. 

9.  Every  statute  is  presumed  to 
have  been  enacted  in  accordance  with 
the  constitutional  requirements,  until 
the  contrary  is  made  to  appear. 

[See  6  R.  C.  L.  101.] 

—  local  option  —  validity. 

10.  A  statute  providing  for  the 
destruction  of  trees  which  are  hosts 
to  the  cedar-rust  pest  is  not  unconsti- 
tutional because  its  enforcement  in 
any  particular  section  of  the  state  is 
left  to  the  option  of  the  residents  of 
such  section. 

[See  6  R.  C.  L.  166.] 

Evidence  —  to  show  purpose  of  stat- 
ute. 

11.  In  considering  the  question  of 
the  constitutionality  of  a  statute  pro- 
viding for  destruction  of  trees  which 
are  hosts  to  fruit  pests,  evidence  is  ad- 
missible of  circumstances  showing  the 
life  history  of  the  pest,  and  the  posi- 
tion occupied  by  the  trees  in  question 
in  the  perpetuation  of  the  pest,  and 
the  proximity  of  the  trees  to  orchards, 
and  the  menace  to  the  fruit  industry 
of  the  state. 

Constituticmal  law  —  who  can  raise 
question  of  constitutionality  of  stat- 
ute. 

12.  Persons  whose  trees  are  to  be 
destroyed  to  eradicate  fruit  pests  can- 
not raise  the  question  of  the  unconsti- 
tutionality of  the  statute,  on  the 
ground  that  the  necessary  funds  are 
to  be  raised  by  taxing  orchard  owners 
who  will  be  benefited  by  the  destruc- 
tion, if  the  funds  to  satisfy  their 
claims  are  to  come  from  another 
source,  so  that  resort  to  taxation  vdli 
not  be  necessary  to  reimburse  them. 

[See  6  R.  C.  L.  89  et  seq.] 


Error  to  the  Circuit  Court  for  Shenandoah  County  to  review  a  judg- 
ment affirming  an  order  of  the  state  entomologist  for  the  destruction  of 
certain  cedar  trees.    Affirmed. 


Statement  by  Sims,  J. : 

These  proceedings  were  instituted 
under  the  statute  approved  lAarch 
4,  1914  (Acts  1914,  pp.  49  et  seq.), 
commonly  known  as  the  ''Cedar  Rust 
Law/'  came  to  the  court  below  on 
the  appeal  of  the  owners  of  the  trees 


involved  under  the  provisions  of  the 
statute,  and  they  assail  the  validity 
of  the  statute  on  the  several  grounds 
mentioned  and  dealt  with  in  the 
opinion  below. 

The  said  owners  of  said  trees  will 
be  hereinafter  referred  to  as  the 
owners. 
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The  sections  of  the  statute  which 
are  especially  involved  in  these  pro- 
.ceedings  are  as  follows : 

''Section  1.  Be  it  enacted  by  the 
^neral  assembly  of  Virginia;  that 
it  shall  hereafter  be  unlawful  with- 
in this  state  for  any  person,  firm  or 
corporation  to  own,  or  keep  alive 
and  standing  upon  his  or  its  prem- 
ises, any  red  cedar  tree,  or  trees 
(which  are  or  may  be)  the  source, 
harbor  or  host  plant  for  the  com- 
municable plant  disease  commonly 
known  as  'orange'  or  'cedar  rust,'  of 
the  apple,  and  any  such  cedar  trees 
when  growing  witiiin  a  radius  of  one 
mile  of  any  apple  orchard  in  this 
state,  are  hereby  declared  a  public 
nuisance  and  shall  be  destroyed  as 
hereinafter  provided,  and  it  shall  be 
the  duty  of  the  owner  or  owners  of 
any  such  cedar  trees  to  destroy  the 
same  as  soon  as  they  are  directed  to 
do  so  by  the  state  entomologist,  as 
hereinafter,  provided. 

"Sec.  2.  In  any  county  in  this 
state  where  the  above-mentioned 
disease  exists,  or  there  is  reason  to 
believe  it  exists,  it  shall  be  the  duty 
of  the  state  entomologist,  in  person 
or  by  an  assistant,  upon  the  request 
in  writing  of  ten  or  more  reputable 
freeholders  of  any  county  or  magis- 
terial district,  to  make  a  preliminary 
investigation  of  the  locality  from 
which  said  request  is  received,  to  as- 
certain if  any  cedar  tree  or  trees  in 
said  locality  are  the  source  of,  har- 
bor or  constitute  the  host  plant  for 
the  said  disease  known  as  'orange' 
or  'cedar  rust  of  the  apple,'  and  con- 
stitute a  menace  to  the  health  of  any 
apple  orchard  in  said  locality,  and 
that  said  cedar  tree  or  trees  exist 
within  a  radius  of  two  miles  of  any 
apple  orchard  in  said  locality.  If 
upon  such  preliminary  investigation 
of  the  localities  from  which  said  re- 
quest is  received  it  shall  appear  that 
there  are  cedar  trees  which  consti- 
tute the  source,  harbor  or  host  plant 
of  said  disease,  and  that  said  cedar 
tree  or  trees  exist  within  a  radius  of 
two  miles  of  any  apple  orchard  or 
orchards  in  said  locality  and  consti- 
tute a  menace  to  the  health  of  said 
apple  orchard  or  orchards,  the  state 


J  S.  E,  i4i.) 

entomologist  or  his  assistant,  shall 
give  notice  in  writing  to  the  owner 
or  owners  of  said  cedar  tree  or  trees 
to  destroy  the  same;  such  notice 
shall  contain  a  brief  statement  of  the 
facts  found  to  exist  whereby  it  is 
deemed  necessary  or  proper  to  de- 
stroy said  cedar  trees  and  call  at^ 
tention  to  the  law  under  which  it  is 
proposed  to  destroy  said  cedar  trees, 
and  the  owner  or  owners  shall  with- 
in such  time  as  may  be  prescribed  in 
such  notice  by  the  state  entomologist 
cut  down  and  destroy  said  cedar 
trees. 

"Sec.  7.  Any  owner  finding  objec- 
tion of  the  order  of  the  state  ento- 
mologist in  requiring  him  to  destroy 
his  cedar  tree  or  trees  may  appeal 
from  said  order  to  the  circuit  court 
of  the  county  in  which  said  trees  are 
located,  but  said  appeal  must  be 
taken  within  fifteen  days  from  the 
date  upon  which  the  notice  to  de- 
stroy the  same  is  served  upon  him. 
Notice  in  writing  of  said  appeal  must 
be  filed  with  the  clerk  of  said  court 
who  shall  forthwith  transmit  a  copy 
thereof  to  the  state  entomologist. 
The  filing  of  said  notice  shall  act  as 
a  stay  of  the  proceedings  of  the  state 
entomologist  until  it  is  heard  and 
decided.  The  court  in  regular  or 
special  session  shall  thereupon  hear 
the  objections,  and  is  hereby  au- 
thorized to  pass  upon  all  questions 
involved,  and  determine  the  amount 
of  damages,  if  any,  which  will  be  in- 
curred by  the  owner  in  case  said 
trees  are  destroyed,  and  the  costs  in- 
curred or  to  be  incurred  in  cutting 
down  trees  under  §  2  of  this  act.  If 
the  court  should  nnd  any  damages 
or  such  expense  sustained,  he  shall 
order  the  amount  so  ascertained  to 
be  paid  to  the  owner  by  the  treasurer 
of  the  county  out  of  the  general  fund 
of  said  county,  and  such  order  shall 
be  entered  by  the  clerk  in  the  law 
order  book  of  the  said  court. 

"Sec.  8.  Whenever  the  court  or- 
ders any  damages  paid  out  of  the 
general  fund  of  the  county  under 
the  preceding  section  or  such  amount 
as  the  county  treasurer  may  have 
paid  out  of  the  general  fund  of  the 
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county  under  S  5  of  this  act,  the  said 
county  fund  shall  be  reimbursed  by 
a  specific  levy  of  not  exceeding  one 
dollar  per  acre  on  all  apple  orchards 
planted  ten  years  or  more,  and  not 
exceeding  fifty  cents  per  acre  on  all 
-orchards  planted  more  than  two 
years  and  less  than  ten  years,  in  each 
magisterial  district  in  which  this  law 
shall  have  become  operative  as  here- 
inafter provided.  The  court  award- 
ing damages  shall  direct  the  com- 
missioner of  the  revenue  for  the  dis- 
trict or  districts  in  which  the  law 
has  become  operative  to  report  at 
the  next  annual  assessment  the 
names  of  all  owners  of  apple  or- 
chards, over  two  years  old  and  less 
than  ten  years  old  and  all  owners 
of  apple  orchards  over  ten  years  old 
in  each  district  or  districts  together 
with  the  number  of  acres  of  orch- 
ards owned  by  each  person. 

"The  court  shall  thereupon  fix 
such  specific  amount  per  acre  to  be 
paid  by  each  such  owner  as  will  in 
the  aggregate  net  the  amount  neces- 
sary to  reimburse  the  county  fund 
for  all  damages  and  costs  previously 
paid  out  under  the  provisions  of  this 
act. 

"The  court  shall  enter  an  order 
directing  each  owner  to  pay  his  re- 
spective portion  so  ascertained,  to 
the  county  treasurer,  which  said  or- 
der shall  have  the  full  force  and  ef- 
fect of  a  judgment  of  the  court;  if 
said  amounts  are  not  paid  within 
thirty  days  from  the  date  of  said  or- 
der the  county  treasurer  shall  pro- 
ceed to  collect  the  same  as  delin- 
quent taxes  are  collected ;  provided, 
however,  that  all  damages  awarded 
and  assessments  made  therefor, 
shall  be  by  magisterial  districts, 
each  district  bearing  its  own  ex- 
penses in  the  enforcement  of  this 
act. 

"The  amount  fixed  by  the.  court 
upon  orchards  planted  more  than 
two  and  less  than  ten  years  shall  be 
one  half  the  amount  fixed  by  the 
court  as  a  charge  upon  orchards 
planted  ten  years  or  more. 

"Sec.  9.  This  act  shall  not  be  in 
force  in  any  county  or  in  any  magis- 
terial district  of  any  county  until  the 


board  of  supervisors  thereof  shall  by 
a  recorded  vote  accept  and  adopt  the 
same  for  their  coun^  or  magisterial 
district  in  their  county,  and  such  ac- 
ceptance and  adoption  shall  not 
make  this  act  operative  unless  the 
circuit  court  of  such  county  by  an 
order  duly  entered  shall  ratify  and 
approve  the  action  of  the  board. 

"In  the  event  the  board  of  super- 
visors of  any  county  neglect  or  re- 
fuse to  accept  and  adopt  this  act  for 
their  county,  or  for  any  magisterial 
district  of  their  county,  then  the  ma- 
jority of  the  qualified  voters  of  said 
county  or  any  magisterial  district  of 
said  county,  may  request  the  adop- 
tion of  this  act  by  petition  addressed 
to  the  circuit  court  of  said  county 
and  when  it  appears  from  said  peti- 
tion that  a  majority  of  the  qualified 
voters  of  said  county  or  any  magis- 
terial district  of  said  county,  request 
the  adoption  of  this  act,  then  the 
said  court  shall  declare  the  same 
adopted  for  such  county>  or  for  any 
magisterial  district  in  such  county, 
requesting  its  adoption. 

"Sec.  10.  An  emergency  existing 
by  reason  of  the  fact  that  the  season 
for  infection  is  near  at  hand,  this 
act  shall  be  in  force  from  its  pas- 
sage." 

The  cases  were  heard  together  by 
consent  of  parties,  and  the  judgment 
under  review,  by  like  consent,  was 
a  judgment  jointly  in  favor  of  the 
owners  of  the  trees  ordered  to  be  de- 
stroyed. 

The  trees  involved  in  the  cases 
were  ordered  to  be  destroyed  by  the 
judgment  under  review,  such  judg- 
ment providing  that  the  red  cedars 
shall  all  be  cut  down,  leaving  stumps 
not  over  4  inches  high  from  the 
ground ;  those  large  enough  therefor 
to  be  cut  into  fence  postd  7i  or  9  feet 
in  length  as  the  owners  may  direct; 
the  posts  to  be  closely  trimmed,  the 
laps  or  tops  from  said  posts  to  be 
trimmed  up,  and  so  much  thereof  as 
is  over  2  inches  in  diameter  to  be 
cut  into  cordwood  lengths ;  the  brush 
to  be  hauled  to  sonae  near-by  point 
indicated  by  said  owners,  and 
burned  at  such  place  or  places ;  the 
posts  and  cordwood  to  be  piled  or 
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ranked  at  convenient  places  near  by, 
as  the  property  of  said  owners ;  said 
work  to  be  done  in  a  careful  manner 
ander  the  direction  of  the  state  ento- 
mologisty  all  at  the  expense  of  the 
county  fixed  at  a  certain  sum;  and 
that  the  further  sum  of  $200  be  al- 
lowed the  said  owners  as  damages 
for  injury  to  the  land,  to  be  paid  to 
them  as  aforesaid  before  the  work 
of  cutting  of  the  cedars  shall  pro- 
ceed. 

The  owners  raise  no  question  in' 
the  cases  with  respect  to  the  amount 
of  the  damages  and  expenses  al- 
lowed, but  do  assail  the  validity  of 
the  statute  as  aforesaid. 

The  material  facts  are  referred  to 
in  the  opinion  below. 

Messrs.  Curry  &  Curry,  C.  W.  Ben- 
nick;  and  C.  R  Guyer  for  plaintiffs  in 
error. 

Messrs.  John  R  Saunders,  Attorney 
G^eral,  Ward  &  Liarrick,  and  Taven- 
ner  &  Bauserman  for  defendant  in 
errors 

Sims,  J.,  delivered  the  opinion  of 
the  court: 

The  following  questions  raised  by 
the  assignments  of  error  wiH  be  dis- 
posed of  in  their  order,  as  stated  be- 
low: 

1.  Is  the  act  approved  March  4, 
1914  (Acts  1914,  pp.  49  et  seq.)  com- 
monly called  the  ^'Cedar  Rust  Law," 
valid  as  enacted  under  the  police 
power  of  the  state  for  the  protection 
of  the  public  interest,  as  distin- 
guished from  the  protection  of  pri- 
vate interest?  And  is  it  a  valid  ex- 
ercise of  such  power? 

This  question  must  be  answered 

in  the  affirmative. 
The  statute  in- 
e-  volved  in  these 
cases,  and  the  judg- 
ment under  review 
in  accordance  with  the  statute,  al- 
lows compensation  to  the  owners, 
but  not  as  a  matter  of  right.  The 
validity  of  the  statute  must  be 
tested  by  the  rules  which  would  be 
applicable  if  no  such  compensation 
were  allowed  by  the  statute. 

These  cases  have  been  ably  pre- 
sented and  argued  by  learned  coun- 
sel on  both  sides  of  the  controversy. 


CoBstitatloBial 
la^r^pollce 


tlon  of  cedar 


and. we  have  been  greatly  aided  in 
the  decision  of  the  cases  by  their  ex- 
haustive research  of  the  authorities, 
(a)  It  is  true  that  the  cedar  trees 
which  fall  within  the  condemnation 
of  the  statute  would 

not  have  constituted  foV'eedVrrSIt? 

either  a  public  or  a 

private  nuisance  at  common  law. 

Wood,  Nuisances,  2d  ed.  p.  121 ;  id. 

3d  ed.  pp.  148,  149;  29  Cyc.  1156; 

Roberts  v.  Harrison,  101  Ga.  773, 

65  Am.  St.  Rep.  342,  28  S.  E.  995 ; 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 

692,  693.     But  the 

police  power  of  the  Z'i^l'Vn.ll^::.. 

state  is  not  limited 

to  dealing  with  what  are  nuisances 

at  common  law. 

As  said  concerning  the  ''police 
power"  in  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  499:  "It  is  universally  con- 
ceded to  include  everything  essential 
to  the  public  safe^,  health,  and 
morals,  and  to  justify  the  destruc- 
tion or  abatement  ...  of  what- 
ever may  be  regarded  as  a  public 
nuisance.  .  .  .  Beyond  this,  how- 
ever, the  state  may  interfere,  wher- 
ever the  public  interests  demand  it." 

As  said  in  note  in  77  Am.  St.  Rep. 
221 :  "The  legislature  has  the  pow- 
er to  enlarge  the  category  of  public 
nuisances  by  declaring  places  or 
property  used  to  the  detriment  of 
public  interests,  or  to  the  injury  of 
the  health,  morals,  or  welfare  of  the 
community,  to  be  nuisances,  al- 
though not  such  at  common  law. 
Notes  to  Ex  parte  Keeler,  55  Am.  St. 
Rep.  799;  Murtha  v.  Lovewell,  55 
Am.  St.  Rep.  413;  and  Hurst  v. 
Warner,  47  Am.  St.  Rep.  545." 

As  is  said  in  6  R.  C.  L.,  p.  189: 
The  police  power  of  the  state,  never 
having  been  exactly  defined  or  cir- 
cumscribed by  fixed  limits,  is  con- 
sidered as  being  capable  of  devel- 
opment and  modification  within  cer- 
tain limits,  so  that  the  powers  of 
government  control  ma^  be  adequate 
to  meet  changing  social,  economic, 
and  political  conditions.  It  is  very 
broad  and  comprehensive,  and  is 
liberally  understood  and  applied. 
The  changing  conditions  of  society 
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may  make  it  imperative  for  the  state 
to  exercise  additional  powers,  and 
the  welfare  of  society  may  demand 
that  the  state  should  assume  such 
powers." 

And  at  page  205  of  the  same  au- 
thority it  is  said :  The  police  power 
''extends  to  the  enactment  of  all  such 
wholesome  and  reasonable  laws,  not 
in  conflict  with  the  Constitution  of 
the  state  or  the  United  States,  as 
they  may  deem  conducive  to  the  pub- 
lic good.  This  may  include  legisla- 
tion to  increase  industries  of  the 
state,  develop  its  resources,  and  add 
to  its  welfare  and  prosperity." 

Now  the  public  welfare,  or  the 
public  good,  or  the  public  interest 
(all  synonymous  terms)  is  con- 
cerned not  only  with  the  saf«ety, 
health,  and  morals  of  the  people,  but 
also,  under  certain  circumstances,  as 
is  universally  admitted,  in  the  pro- 
tection of  property. 

As  said  in  1  Lewis  on  Eminent 
Domain,  3d  ed.  §  6:  "Every  prop- 
erty owner  ...  is  also  bound 
.  .  .  to  so  use  and  enjoy  his  own 
as  not  to  interfere  with  the  general 
welfare  of  the  community  in  which 
he  lives.  It  is  the  enforcement  of 
this  ...  duty  which  pertains  to 
the  police  power  of  the  state,  so  far 
as  the  exercise  of  that  power  affects 
private  property.  Whatever  re- 
straints the  legislature  imposes  upon 
the  use  and  enjoyment  of  property 
within  the  reason  and  principle  of 
this  duty,  the  owner  must  submit  to, 
and  for  any  inconvenience  or  loss 
which  he  sustains  thereby  he  is  with- 
out remedy.  It  is  a  regulation  and 
not  a  taking,  an  exercise  of  police 
power,  and  not  of  eminent  domain." 

And  again  (id.  §  247) :  "To  de- 
stroy property  because  it  is  a  public 
nuisance  is  not  to  appropriate  it  to 
public  use,  but  to  prevent  any  use  of 
it  by  the  owner,  and  to  put  an  end  to 
its  existence,  because  it  could  not  be 
used  consistently  with  the  maxim, 
'sic  utere  tuo  ut  alienum  non 
laedas.' " 

Just  what  circumstances  will  af- 
fect property  with  a  public  interest 
so  that  the  legislature,  for  the  pro- 
tection of  properly  affected  with  a 
public  interest,  may  declare  the  con- 


tinued existence  of  certain  proper^ 
under  certain  circumstances  a  public 
nuisance,  it  would  perhaps  be  impos- 
sible to  define  so  as  to  embrace  sUl 
cases.  At  any  rate,  the  courts  have 
not  as  yet  attempted  such  a  defini- 
tion, and  we  shall  not  embark  upon 
that  undertaking.  Indeed,  for  the 
decision  of  the  case  before  us,  we  do 
not  have  to  go  very  far  afield  to  find 
the  principle  upon  which  tiie  protec- 
tion of  property  employed  in  certain 
industries  is  regarded,  under  certain 
circumstances,  as  within  the  legiti- 
mate exercise  of  the  police  power  of 
the  state.  Among  those  industries 
are  those  which  supply  a  public  de- 
mand for  food  of  all  wholesome 
sorts. 

It  is  for  the  public  interest  that 
the  public  demand  for  all  wholesome 
foods  may  be  supplied  in  reasonable 
quantities;  and  hence  it  is  for  the 
public  interest  that  established  in- 
dustries, materially  contributing  to 
such  supply,  be  not  extinguished  or 
seriously  impaired  in  their  efficiency 
by  the  spread  of  disease  of  any  kind. 
And  whatever  constitutes  a  real 
menace  to  such  supply  may  be  legit- 
imately declared  by  statute  to  be  a 
public  nuisance,  and  abated  as  such, 
although  it  may  not  have  been  such 
a  nuisance,  or  abatable  as  such,  at 
common  law.  While  the  evil  to  be 
contended  against  is,  in  such  case, 
not  of  the  same  magnitude  as  the 
menace  of  disease  to  human  beings, 
the  principle  involved  in  the  exer- 
cise of  the  police  power  to  combat 
the  evil  is  precisely  the  same  in  both 
instances. 

Accordingly,  we  find  that  statutes 
have  been  passed  by  Congress  and  in 
a  great  many  of  the  states  (includ- 
ing Virginia),  in  the  exercise  of  the 
police  power,  for  preventing  the 
spread  and  for  the  eradication  of 
disease  among  animals.  These  stat- 
utes are  for  the  most  part  based  not 
on  the  existence  of  any  menace  to 
human  health  by  reason  of  cattle  dis- 
eases, but  upon  their  effect  upon  the 
animal  industry  itself,  and  the  con- 
sequent effect  upon  the  supply  of  the 
public  demand  for  animal  food.  And 
such  statutes  have  been  everywhere 
upheld  as  enacted  in  the  legitimate 
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exercise  of  the  police  power,  by  the 
Supreme  Court  and  by  the  courts  of 
the  states,  whenever  the  question 
has  arisen.  See  notes  in  26  L.R.A. 
638,  and  43  L.R.A.  (N.S.)  1066. 

And  acting  upon  the  very  same 
principle,  several  of  the  states,  in- 
cluding Virginia,  have  enacted  crop- 
pest  statutes  for  preventing  the 
spread  and  for  the  eradication  of 
diseases  among  agricultural  growths 
of  different  sorts,  including  or- 
chards. 

Minnesota  has  a  statute  providing 
for  the  destruction  of  noxious  we^s, 
as  liable  to  become  detrimental  to 
agriculture.  It  defines  such  weeds, 
among  which  is  wild  mustard,  and  it 
declares  such  weeds  to  be  a  public 
nuisance.  *  The  statute  prohibits 
owners  of  land  within  certain  limita- 
tions from  permitting  such  weeds 
going  to  seed.  The  board  of  super- 
visors is  charged  with  the  duty  of 
enforcing  the  statute.  The  board  is 
required  to  give  notice  to  the  owner, 
agent,  or  occupant  of  the  time  in 
which  such  weeds  are  to  be  de- 
stroyed, and  it  is  made  the  duty  of 
the  board  to  go  upon  the  land  and 
destroy  the  weeds  when  the  owner 
neglects  to  do  so  within  the  time 
specified  in  the  notice.  The  failure  of 
the  owner  to  comply  with  the  notice, 
and  his  allowing  the  weeds  to  go  to 
seed,  are  made  a  misdemeanor.  In 
State  V.  Boehm,  92  Minn.  374,  100 
N.  W.  95,  the  validity  of  this  statute 
was  involved,  one  of  the  questions 
raised  by  the  assignments  of  error 
being  whether  the  public  interest 
was  concerned  in  the  destruction  of 
the  noxious  weeds,  so  as  to  render  the 
statute  valid  as  enacted  in  the  exer- 
cise of  the  police  power.  The  court 
said:  'It  is  clear  from  an  inspec- 
tion of  the  entire  act,  excerpts  from 
which  have  been  quoted,  that  the 
legislature  intended  to  adopt  a  rea- 
sonable plan  for  the  eradication  of 
noxious  weeds  .  .  .  from  lands 
owned  by  private  parties.  While  the 
police  power  is  most  frequently  ex- 
ercised for  the  preservation  of  the 
public  safety,  public  health,  and  pub- 
lic morals,  still  its  use  is  not  limited 
to  such  purposes.    Such  enactments 


have  been  upheld,  involving  a  va^ 
riety  of  subjects.  .  .  .  [Citing 
cases.]  This  being  an  agricultural 
state,  the  enactment  falls  within  the 
principles  declared  in  the  cases  cited, 
and  is  but  a  reasonable  exercise  of 
the  police  power  for  the  general  pub- 
lic welf are.'* 

To  the  same  effect  is  the  case  of 
Wedemeyer  v.  Crouch,  68  Wash.  14, 
43  L.R.A.(N.S.)  1090, 122  Pac.  366, 
in  which  the  Washington  statutes* 
involved  provided  that  certain  this- 
tles and  mustard,  and  other  weeds, 
liable  to  become  a  pest  and  detri- 
mental to  agricultural  interests, 
were  ''declared  to  be  noxious  weeds," 
and  the  statutes  contain  similar  pro- 
visions to  those  in  the  Minnesota 
statutes  aforesaid. 

In  Balch  v.  Glen,  85  Kan.  735,  43 
L.R.A.(N.S.)  1080,  119  Pac.  67, 
Ann.  Cas.  1913A,  406,  the  statute  of 
Kansas  is  involved  which  has  for  its 
object  the  extermination  of  the  San 
Jos6  scale  and  other  orchard  pests. 
This  statute  created  the  entomologi- 
cal commission  of  the  state,  com- 
posed in  part  of  certain  entomolo- 
gists who,  under  the  statute,  are 
charged  with  the.  duty  of  enforcing 
it.  They  are  authorized  to  go  upon 
the  premises  of  any  private  individ- 
ual, and  inspect,  destroy,  treat,  or 
experiment  upon  the  San  Jose  scale, 
or  other  injurious  insect  pests,  or 
plant  diseases.  In  case  they  find 
such  insects  or  diseases  to  exist,  they 
are  required  to  mark  in  some  con- 
spicuous way  all  trees,  vines,  shrubs, 
or  plants  so  infected,  and  to  give  no- 
tice in  writing  to  the  owner,  tenant, 
or  person  in  charge  of  the  premises,, 
of  the  condition  thereof.  The  act 
then  provides  that,  if  the  owner  or 
person  in  charge  shall  not  w|thin  ten 
days  thereafter  destroy  or  treat  the 
same  in  accordance  with  the  regula- 
tions and  rules  of  the  commission, 
the  commission  shall  cause  the  work 
to  be  done  at  the  expense  of  the  own- 
er. The  court  held  the  enactment  of 
the  statute  a  proper  exercise  of  the 
police  power,  since  it  was  designed 
to  protect  and  promote  the  horticul- 
tural interests  of  the  state.  On  this 
subject  this  is  said  in  the  opinion  of  ' 
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the  court:  "It  cannot  be  doubted 
that  the  legislature  possessed  the 
power  to  declare  that  the  existence 
of  the  San  Josfe  scale,  which  is  well 
known  to  be  injurious  and  danger- 
ous to  the  fruit  industry  of  the  state, 
constitutes  a  nuisance.  The  evi- 
dence in  the  case  at  bar  shows  be- 
yond question  that  this  particular 
pest  is  so  prevalent  in  Sedgwick 
county  as  to  become  a  source  of 
'great  danger  to  the  fruit  growers  in 
the  community,  as  well  as  to  those 
in  other  sections  of  the  state.  The 
statute,  viewed  in  the  light  of  the 
evidence  and  aided  by  facts  which 
common  experience  and  observance 
teach  respecting  the  danger  to  an 
important  industry  of  the  state  from 
the  presence  of  insect  pests,  must  be 
regarded  as  appropriate  and  .  •  . 
a  proper  exercise  of  the  police  pow- 
er. Similar  laws  have  been  upheld 
in  other  states,  Thus,  in  Los  An- 
geles County  V.  Spencer,  126  Cal. 
670,  77  Am.  St.  Rep.  217,  59  Pac. 
202,  it  was  said:  'It  is  known  that 
the  existence  of  the  fruit  industry  in 
the  state  depends  upon  the  suppres- 
sion and  destruction  of  the  pest  men- 
tioned in  the  statute.  The  act  in 
question  is,  therefore,  a  proper  exer- 
cise of  the  police  power  which  the 
legislature  has,  under  §  1  of  article 
19  of  the  Constitution,  to  subject 
private  property  to  such  reasonable 
restraints  and  burdens  as  will  secure 
and  maintain  the  general  welfare 
and  prosperity  of  the  state.' '' 

In  the  Los  Angeles  County  Case, 
the  statute  of  California  involved 
was  designed  to  protect  and  promote 
the  horticultural  industry  of  the 
state,  and  declared  that  all  places, 
orchards,  etc.,  infected  with  the 
pests  mentioned  in  the  statute  are 
public  nuisances,  and  charged  the 
horticultural  commissioners  with  the 
duty  of  enforcing  the  statute  by 
abating  the  nuisance,  at  the  expense 
of  the  owner  of  the  infected  prop- 
erty. 

See  to  same  effect.  Riverside 
County  V.  Butcher,  183  Cal.  324,  65 
Pac.  745,  involving  a  later  similar 
statute  to  that  involved  in  the  Los 
Angeles  County  Case. 


In  Ex  parte  Hawley  (State  ex 
rel.  Hawley  v.  Nelson)  22  S.  D.  23, 
15  L.R.A.(N.S.)  138,  115  N.  W.  93, 
a  statute  of  South  Dakota  is  involved 
which  regulates  the  nursery  busi- 
ness. In  the  opinion  of  the  court  it 
is  said:  "The  power  to  prescribe 
regulations  calculated  to  prevent  the 
spread  of  diseases  among  plants  can- 
not be  less  ample  than  the  power  to 
prescribe  regulations  calculated  to 
prevent  the  spread  of  diseases 
among  domestic  animals.'' 

In  State  v.  Main,  69  Conn.  123,  36 
L.R.A.  623,  61  Am.  St.  Rep.  30,  37 
Atl.  80,  is  involved  the  Connecticut 
statute  (similar  to  the  statute  in 
Virginia,  Acts  1889-90,  p.  145,  re- 
quiring the  destruction  of  peach 
trees  infected  with  the  disease 
known  as  '*yellows") ;  and  it  is  there- 
in held  that  ttie  enactment  of  such 
statute  was  a  proper  exercise  of  tiie 
police  power,  unless  the  courts  can 
see  that  there  could  be  no  possibility 
of  any  apprehension  of  substantial 
danger  of  the  spread  of  the  disease 
to  other  peach  orchards,  by  allowing 
the  infected  trees  to  live. 

In  Colvill  V.  Fox,  51  Mont.  72, 
L.R.A.1915F,  895,  149  Pac.  496,  is 
involved  the  statute  of  Montana,  au- 
thorizing the  destruction  by  the  in- 
spector of  fruit  pests,  of  apples 
found  to  be  infected  with  fruit  scab, 
a  contagious  fruit  disease,  liable  to 
be  communicated  to  and  infect  fruit 
trees  of  other  orchardists.  The 
court  held  the  statute  a  valid  exer- 
cise of  the  police  power  on  the  part 
of  the  state,  and  in  the  opinion  of 
the  court  this  is  said:  'The  mere 
fact  that  other  orchardists  may 
profit  by  the  destruction  of  this  men- 
ace to  their  fruit  and  trees  does  not 
convert  the  act  of  destruction  from 
its  character  as  one  for  the' public 
welfare  into  one  for  the  private  use 
or  benefit  of  such  people." 

In  Louisiana  State  Bd.  of  Agri. 
&  Immigration  v.  Tanzmann,  140 
La.  756,  L.R.A.1917C,  894,  73  So. 
854,  Ann.  Cas.  1917E,  217,  is  in- 
volved the  statute  of  Louisiana,  au- 
thorizing the  destruction  of  orange 
trees  affected  by  the  disease  known 
as    ''citrus   canker,"   a    eontagious 
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orange-tree  disease  liable  to  be  com- 
municated to  other  orange  groves  in 
its  vicinity  and  in  the  state  at  large. 
The  statute  was  upheld  as  a  valid  ex- 
ercise of  the  police  power  of  the 
state. 

(b)  It  is  true,  as  said  by  the  Su- 
preme Court  in  Lawton  v.  Steele, 
supra  (152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499) :  "The  legis- 
lature may  not,  under  the  guise  of 
protecting  the  public  interests,  arbi- 
trarily interfere  with  private  busi- 
ness, or  impose  unusual  and  unnec- 
essary restrictions  upon  lawful 
occupations.  In  other  words,  its  de- 
termination as  to  what  is  a  proper 
exercise  of  its  police  power  is  not 
final  or  conclusive,  but  is  subject  to 
the  supervision  of  the  courts/' 

As  said  in  1  Lewis  on  Eminent 
Domain,  §  249:  "The  Supreme 
Court  of  the  United. States,  which  is 
the  final  arbiter  upon  these  ques- 
tions, says :  'The  validity  of  a  police 
regulation,  whether  established  di- 
rectly by  the  state  or  by  some  public 
body  acting  under  its  sanction,  must 
depend  upon  the  circumstances  of 
each  case  and  the  character  of  the 
regulation,  whether  arbitrary  or 
reasonable,  and  whether  really  de- 
signed to  accomplish  a  legitimate 
public  puxpose.  ...  If  the  means 
employed  have  no  real  substantial 
relation  to  the  public  objects  which 
government  may  legally  accomplish, 
if  they  are  arbitrary  and  unreason- 
able beyond  the  necessities  of  the 
case,  the  judiciaiy  will  disregard 
mere  forms  and  interfere  for  the 
protection .  of  rights  injuriously  af- 
fected by  such  illegal  action.' " 

See  the  following  authorities,  cited 
for  the  owners  to  the  same  effect,  or 
not  in  conflict  with  the  two  para- 
graphs next  above,  namely :  8  Cyc. 
872 ;  Laugel  v.  Bushnell,  197  111.  20, 
68  L.R.A.  268, 63  N.  'E.  1086;  Ritchie 
v.  People,  155  111.  98,  29  L.R.A.  79, 
46  Am.  St.  Rep.  315,  40  N.  E.  454; 
State  V.  Redmon,  134  Wis.  89,  14 
L.R.A.(N.S.)  229,  126  Am.  St.  Rep. 
1003,  114  N.  W.  137,  15  Ann.  Cas. 
408 ;  Bonnet  v.  Vallier,  136  Wis.  193, 
17  L.R.A.(N.S.)  486,  128  Am.  St. 
Rep.  1061,  116  N.  W.  885;  State  v. 


Goodwill,  33  W.  Va.  179,  6  L.RA. 
621,  25  Am.  St  Rep.  863,  10  S.  E. 
285;  Mugler  v.  Kansas,  123  U.  S. 
661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep. 
273;  Farmville  v.  Walker,  101  Va. 
323,  328,  61  L.R.A.  125,  99  Am.  St. 
Rep.  870,  43  S.  E.  568 ;  Bristol  Door 
&  Lumber  Co,  v.  Bristol,  97  Va.  304, 
75  Am.  St.  Rep.  783,  33  S.  E.  588 ; 
Justice  V.  Com.  81  Va.  212;  Rich- 
mond V.  Caruthers,  103  Va.  774,  70 
L.R.A.  1005,  50  S.  E.  265,  2  Ann. 
Cas.  495;  Jeremy  Improv.  Co.  v. 
Com.  106  Va.  482,  56  S.  E.  224;  29 
Cyc.  1152, 1153 ;  12  C.  J.  933 ;  8  Cyc. 
873,  note;  Young  v.  Com.  101  Va. 
853,  45  S.  E.  327 ;  Eubank  v.  Rich- 
mond, 110  Va.  740,  67  S.  E.  376,  19 
Ann.  Cas.  186;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L,  ed.  77. 

However,  as  appears  from  the  au- 
thorities just  cited,  a  large  discre- 
tion is  vested  in  the  legislature  to 
determine  what  the  interests  of  the 
public  require,  and  gt*tjite«- 

alsO    as    to    what    is    pre»iimptlon  In 

necessary    for    the    *^*'  *  * 
protection   of   such   interests,   and 
every  possible  presumption  is  to  be 
indulged  in  favor  of  the  validity  of  a 
statute. 

And  in  the  case  before  us  the  cir- 
cumstances shown  in  evidence  are: 
That  red  cedar  trees  are  numerous 
in  the  vicinity  of  those  involved  in 
the  instant  cases  and  throughout 
Piedmont  and  the  Valley  of  Virginia. 
That  such  cedar  trees  are  generally 
infected  with  the  disease  of  cedar 
rust  throughout  those  sections  of  the 
state.  That  in  such  sections  the 
growing  of  apples  of  certain  varie- 
ties which  are  especially  susceptible 
to  said  disease,  and  for  which  there 
is  a  large  public  demand,  both  in 
those  sections  and  elsewhere,  is  a 
large  and  important  industry.  That, 
regardless  of  the  scientific  opinion  of 
the  origin  o;f  the  said  disease  in  the 
past,  at  the  time  the  statute  afore- 
said was  enacted  and  when  the  cases 
before  us  arose,  it  was  prevalent  in 
said  sections.  That  the  disease 
moves  "from  the  cedar  tree  to  the 
apple  tree  in  the  spring,  and  from 
the  apple  tree  to  the  cedar  tree  in 
the  summer  and  fall,"  certainly  for 
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a  distance  of  1  mile,  and  perhaps 
more,  dependent  upon  the  direction 
and  velocity  of  the  winds,  by  which 
the  "spores"  are  borne  and  are  sown 
broadcast,  resulting  in  the  perpetu- 
ation and  the  spread  of  the  disease. 
That  these  two  kinds  of  trees  being 
alternating  host  plants,  the  spores 
can  infect  either  kind  on  which  they 
alight,  and,  this  being  true,  an  in- 
fected orchard  may  in  turn  infect 
cedar  trees  other  than  those  which 
caused  the  original  infection,  and 
those  newly  infected  cedars  may  in 
turn  infect  still  other  orchards,  and 
that  this  condition  can  go  on 
throughout  the  whole  district  or 
county,  if  the  orchards  and  cedar 
trees  were  located  with  respect  to 
each  other  within  the  radius  of  in- 
fection. That,  to  a  large  extent  at 
least,  the  orchards  and  cedar  trees, 
where  the  latter  have  not  been  de- 
stroyed, are  so  located  with  respect 
to  each  other  in  the  magisterial  dis- 
trict and  county  in  which  the  cedar 
trees  in  question  in  these  cases  are 
located,  and  that  the  same  is  true, 
generally  speaking,  throughout  the 
Piedmont  and  Valley  sections  of  the 
state.  That  the  disease  will  die  out 
and  be  eradicated  in  said  sections  of 
the  state,  if  either  all  the  apple  trees 
or  all  the  red  cedar  trees  are  de- 
stroyed which  are  located  within  the 
radius  of  infection  of  each  other 
aforesaid.  That  the  continuance  of 
the  disease  is  dependent  upon  both 
of  these  kinds  of  trees  as  its  hosts. 
That  the  destruction  of  the  red  cedar 
trees  in  said  sections,  which  thus 
constitute  a  menace  to  the  apple  or- 
chards, is  absolutely  necessary  to 
prevent  the  extinction  therein  of  the 
apple  industry  aforesaid.  That  the 
growing  of  cedar  trees  in  said  sec- 
tions is  not  an  industry.  That  they 
are  not  planted  or  cultivated,  but  are 
indigenous  to  the  soil,  springing  up 
where  the  soil  is  not  cultivated,  and 
growing  wild.  That  they  are  valu- 
able only  where  they  have  attained 
a  sufficient  size  to  make  fence  posts 
or  fuel.  That  the  wood  of  the  red 
cedar  in  such  sections  cannot  be  used 
in  the  manufacture  of  lead  pencils  or 
for  any  other  purposes  than  for  fuel 


or  fence  posts.  Under  the  statute  in 
question,  all  of  the  parts  of  the  trees 
available  for  fuel  or  fence  posts  are 
left  undestroyed  and  remain  the 
property  of  the  owner.  That  the 
cedar  balls  which  form  or  grow  on 
such  trees  of  all  sizes,  and  the 
foliage,  are  the  parts  which  become 
infected  with  said  disease,  and  are 
the  source  from  which  apple  trees 
are  in  turn  infected  therewith.  That 
such  are  the  only  parts  which  are 
destroyed  under  the  statute,  and 
they  have  no  commercial  value,  and 
probably  little  or  no  value  for  any 
puxpose.  Certainly,  as  compared 
with  the  value  of  the  apple  trees, 
to  which  their  existence  is  a  serious 
menace,  their  value  is  de  minimis. 

The  cedar  trees  in  question  are 
shown  by  the  evidence  to  be  all  with- 
in 1  mile  of  some  apple  orchard  con- 
taining some  of  the  varieties  of 
apple  trees  aforesaid,  and  the  pres- 
ence of  other  red  cedar  trees  and 
other  such  apple  orchards  within 
other  radii  of  1  mile  of  each  other 
in  other  directions  is  shown  by  the 
evidence  to  exist  in  such  a  way  tiiat 
it  is  practically  certain  that  the  con- 
tinued existence  of  the  cedar  trees  in 
question  constitutes  at  least  a  ma- 
terial link  in  the  chain  of  real  men- 
ace which  exists,  not  only  to  the 
orchards  aforesaid  within  1  mile  of 
them,  but  to  all  orchards  of  the  char- 
acter aforesaid  within  the  district 
and  county  and  sections  of  the  state 
aforesaid,  where  the  red  cedar  trees 
have  not  been  destroyed. 

These  being  the  circumstances  in 
which,  and  such  being  the  menace 
against  which,  the  statute  is  by  its 
terms  made  applicable,  and  the  rem- 
edy of  destruction  aforesaid  being 
absolutely  necessary  to  accomplish 
the  object  of  the  statute,  namely,  the 
control  and  eradication  of  said  dis- 
ease, we  are  of  opinion  that  the  char- 
acter of  the  regulations  provided  for 
in  the  statute  is  not  arbitrary  or  un- 
reasonable, that  the  statute  is  really 
designed  to  accomplish  a  legitimate 
public  purpose,  that  the  means  em- 
ployed have  a  real,  substantial  rela- 
tion to  the  public  object  in  view,  and 
that  they  do  not  impose  an  unusual 
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or  unnecessary  restriction  upon  the 
lawful  use  of  private  property. 

(c)  That  a  statute  is  special  in  its 
character,  and  that  certain  persons 
or  interests  derive  special  benefit 
from  its  operation  over  and  above 

the  benefits  to  the 
general  public,  do 
not  render  it  invalid 
as  in  conflict  with 
the  sruaranty  of  the  equal  protection 
of  the  laws  contained  in  the  14th 
Amendment  of  the  Federal  Constitu^ 
tion,  if  all  persons  subject  to  it  are 
treated  alike  under  the  same  condi- 
tions. Virginia  Development  Co.  v. 
Crozer  Iron  Co.  90  Va.  126,  at  pages 
128,  129,  44  Am.  St.  Rep.  893,  117 
S.  E.  806 ;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  857;  Strawberry  Hill  Land 
Corp.  V.  Starbuck,  124  Va.  71,  97 
S.  E.  362.  The  statute  under  con- 
sideration falls  within  this  rule  of 
law,  and  is  not  obnoxious  to  the 
amendment  of  the  Federal  Constitu- 
tion in  its  guaranty  just  mentioned. 

(d)  That  the  statute  involved 
does  not  provide  for  a  trial  by  jury 

in   its  enforcement 


abseace  of  Jury  does  uot  render  it 
^'***'  invalid  as  in  conflict 

with  the  gruaranty  of  due  process  of 
law  contained  in  the  14th  Amend- 
ment of  the  Federal  Constitution, 
and  in  §  11  of  the  state  Constitution. 

It  has  been  long  well  settled  that 
neither  the  state  nor  Federal  Consti- 
tution guarantees  or  preserves  the 
right  of  trial  by  jury  except  in  those 
cases  where  it  existed  when  these 
Constitutions  were  adopted. 

As  said  on  this  subject  in  16  R. 
C.  L.  §  33,  p.  216:  "Special  sum- 
mary proceedings  unknown  to  the 
common  law  are  not  contemplated 
by  the  constitutional  guaranty  under 
consideration,  and  are  therefore  not 
triable  by  jury  unless  the  right  is 
given  by  statute." 

(e)  What  is  said  under  the  pre- 
ceding heading  of  (d)  is  likewise 
true  of  the  provisions  in  §  11  of  the 
Constitution  of  Virginia,  that  "in 
suits  between  man  and  man,  trial  by 
jury  is  preferable  to  any  other,  and 
ought  to  be  held  sacred." 

This  is  not  applicable  to  that  class 


of  cases  where  no  jury  was  allowed 
at  the  time  the  provision  of  the  Con- 
stitution was  first  adopted.  Burks 
PI.  &  Pr.  p.  474. 

(f )  The  provisions  of  the  statute 
for  a  preliminary  investigation  and 
an  ascertainment  of  the  material 
facts  by  the  state  entomologists,  in 
person  or  by  an  assistant ;  requiring 
notice  to  the  owner  prescribed  in  the 
statute;  giving  the  right  of  appeal 
thereafter  to  the  court  "upon  all 
questions  involved,"  notice  of  which 
appeal  operates  as  a 
stay  of  all  proceed-  ^SSS.."''''  *" 
ings,  as  set  forth  in 
§  7  of  the  statute,  until  the  appeal 
is  heard  and  decided, — unquestion- 
ably afford  the  due  process  of  law 
which  is  guaranteed  in  such  cases 
by  §  11  of  the  state  Constitution  and 
the  14th  Amendment  to  the  Federal 
Constitution.  1  R.  C.  L.  p.  790; 
Balch  V.  Glenn,  85  Kan.  735,  43 
L.R.A.(N.S.)  1080,  119  Pac.  67, 
Ann.  Cas.  1913A,  406 ;  Los  Angeles 
County  V.  Spencer,  126  Cal.  670,  77 
Am.  St.  Rep.  217,  59  Pac.  202; 
Riverside  County  v.  Butcher,  133 
Cal.  324,  65  Pac.  745 ;  Colyill  v.  Fox, 
51  Mont.  72,  L.R.A.1915F,  895,  149 
Pac.  496 ;  McMillen  v.  Anderson,  95 
U.  S.  37,  21  L.  ed.  335;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499. 

Indeed,  as  is  said  by  ttie  Supreme 
Court  in  the  case  last  cited :  "Where 
the  property  is  of  little  value,  and  its 
use  for  the  illegal  purpose  is  clear, 
the  legislature  may  declare  it  to  be  a 
nuisance,  and  subject  to  summary 
abatement.  Instances  of  this  are  the 
power  to  kill  diseased  cattle,"  etc. 

In  such  cases,  not  only  is  a  judicial 
proceeding  unnecessary,  but  no  oth- 
er preliminary  proceeding  to  ascer- 
tain the  facts,  and  no  notice  what- 
ever to  the  owner,  are  necessary  to 
comply  with  the  due  process  of  law 
requirement.  And  tlw  cases,  includ- 
ing those  just  cited,  with  entire  una- 
nimity, hold  that  the  constitutional 
guaranty  of  due  process  of  law  does 
not,  in  any  case  of  the  abatement  of 
a  public  nuisance,  require  a  judicial 
investigation.  In  none  of  the  cases 
just  cited  was  any  judicial  investi- 
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gation  provided  for,  but  only  that  of 
administrative  officials.  And  it 
would  seem  from  the  report  of  the 
Los  Angeles  County  Case  that  the 
statute  therein  involved  did  not  pro- 
vide for  any  notice  to  the  landowner. 
Even  in  those  cases  where  the  nui- 
sance may  not  be  summarily  abated 
without  notice  to  the  owner  of  the 
properly,  it  is  held  that  the  notice 
to  the  owner  of  th^  proceeding,  and 
an  opportunity  to  be  heard  before 
a  mere  ministerial  officer  or  person 
engaged  in  abating  the  nuisance,  be- 
fore the  actual  destruction  of  the 
property,  satisfy  the  constitutional  ' 
requirement  aforesaid.  A  fortiori, 
such  notice  and  an  opportunity  to  be 
heard  before  a  judicial  tribunal  be- 
fore the  destruction  of  the  property 
are  held,  beyond  all  question,  to  af- 
ford due  process  of  law  in  such 
cases 

As  said  in  1  R.  C.  L.,  at  page  790 : 
"Statutes  providing  for  the  sum- 
mary destruction  of  vegetation  in- 
fected with  contagious  pests  with- 
out any  preliminary  judicial  inquiry, 
and  without  compensation  to  the 
owner  for  the  resulting  loss,  are  per- 
fectly constitutional,  so  long  as  they 
themselves-  define  what  constitutes 
a  nuisance,  and  there  is  a  right  to  a 
subsequent  judicial  review  of  the  ac- 
tion of  the  administrative  officer." 

2.  Is  the  statute  aforesaid  invalid 
under  §  52  of  the  state  Constitution, 
which  provides  that  "no  law  shall 
embrace  more  than  one  object,  which 
shall    be    expressed    in    its    title. 

a  •  .  • 

The  question  must  be  answered  in 
the  negative^ 

The  assignment  of  error  raising 
this  question  does  not  point  out  in 
what  particular  or  particulars  it  is 
claimed  that  the  statute  embraces 
more  than  one  object. 

The  title  to  the  statute  is  as  fol- 
lows: "An  Act  Providing  for  the 
Control  and  Eradication  of  the  Plant 
Disease,  Commonly  Known  as 
'Orange'  or  'Cedar  Rust,'  in  the 
Magisterial  Districts  and  Counties 
of  This  State  Where  Said  Disease  Is 
Prevalent." 

So  far  as  we  can  perceive,  the 


statute  embraces  but  one  object,  and 
that  is  expressed  in  the  title.    There 
are  more  than  one  subject  dealt  with 
in  the  statute,  but  thciy  are  all  con- 
gruous, have  a  natu-  gt«tnte- 
ral  connection  with,  ■•JJ^iJ"***  •' 
are  germane  to,  and  ^        ' 
are  reasonably  necessary  for,  the  ac- 
complishment of  the  one  object  of 
the  statute.    This  satisfies  the  con- 
stitutional requirement  in  question. 
Hurley  v.  Hurley,  110  Va.  31,  65  S. 
E.  472,  18  Ann.  Cas.  968,  and  cases 
there  cited,  to  which  citation  many 
more  cases  might  be  added. 

3.  Is  the  statute  invalid  because 
not  enacted  as  directed  by  §  50  of 
the  state  Constitution? 

There  is  no  evidence  in  the  cases 
before  us,  of  any  character,  tending 
to  show  that  the  statute  was  not 
enacted  in  accordance  with  the  sec- 
tion of  the  Constitution  mentioned. 

Every     statute     is  .pre.»mptio«  »• 
presumed    to    have  to  constitn- 

been  enacted  in  ac-  *  **"*    ^* 
cordance  with  the  constitutional  re- 
quirements   until   the   contrary    is 
made  to  appear.    Anderson  v.  Bow- 
en,  78  W.  Va.  559,  89  S.  E.  677. 

This  question  must,  therefore,  be 
answered  in  the  negative. 

4.  Is  the  statute  invalid  because 
of  its  "local  option"  feature,  con- 
tained in  §  9? 

This  question  must  be  answered 
in  the  negative. 

The  assignment  of  error  which 
raises  the  question  just  stated  takes 
the  position  that  any  provision  of 
law  enacted  in  the  exercise  of  the 
police  power,  in  order  to  be  valid, 
must  apply  to  the  whole  state.  It  is 
said  that  such  a  statute  is  valid  only 
when  it  is  "necessary  for  the  welfare 
of  the  whole  people  of  the  state,  in 
the  wisdom  and  judgment  of  the 
legislature,  .  .  .  (and)  the  act 
giving  force  and  effect  to  the  legis- 
lative discretion  cannot  be  rendered 
nugatory  and  of  no  force  and  effect, 
at  the  will  of  the  officials  or  the  peo- 
ple of  a  county  or  district.  The 
effect  is  to  make  the  discretion  of  a 
single  community  superior  to  the 
discretion  of  the  lawmaking  ixjwers 
of  the  state." 
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Q'his  position  in  truth  but  pre« 
sents,  in  another  form,  the  conten- 
tion that  the  statute  violates  the 
equal  protection  clause  of  the  Fed- 
eral Constitution  aforesaid,  and  it 
loses  sight  of  the  consideration  that 
such  clause  permits  of  a  wide  scope 
of  discretion  on  the  part  of  the  leg- 
islature in  classification  in  the  adop- 
tion of  police  laws,  and  also  leaves 
out  of  consideration  the  well-under- 
stood legislative  local  optipn  power, 
so  to  speak,  of  permitting  localities 

which  may  be  affect- 
ed by  a  police  regu- 
lation, to  accept  or 
reject  it  by  vote  of  the  people,  or  by 
action  of  officials  of  the  locality, 
where  a  statute  is  by  its  terms  thus 
conditioned  in  its  application. 

In  Polglaise  v.  Com.  114  Va.  at 
page  850,  76  S.  E.  897,  it  is  held: 
"The  equal  protection  clause  of  the 
14th  Amendment  does  not  take  from 
the  state  the  power  to  classify  in  the 
adoption  of  police  laws,  but  admits 
of  the  exercise  of  a  wide  scope  of 
discretion  in  that  regard,  and  avoids 
what  is  done  only  when  it  is  without 
reasonable  basis,  and  therefore  is 
purely  arbitrary." 

The  statute  is  (1)  not  supposed  to 
have  been  enacted  for  the  welfare  of 
all  the  people  of  the  state,  or  even 
of  all  of  those  of  a  given  community ; 
nor  does  it  (2)  undertake  to  make 
its  provisions  applicable  to  every 
section  of  the  state,  nor  it  is  neces^ 
sary  to  its  validity  that  either  of 
these  things  should  be  true. 

(1)  With  respect  to  the  subject 
(1)  just  mentioned:  As  is  said  in 
reference  to  the  essential  features 
of  a  public  nuisance,  in  1  Wood  on 
Nuisances,  §  20:  'It  is  not  neces- 
sary to  establish  the  fact  that  the  ill 
effects  are  applicable  to  an  entire 
community,  or  that  they  are  the 
same  in  their  effects  upon  all  who 
come  within  their  influence.'' 

(2)  With  respect  to  the  territorial 
application  of  the  statute  necessary 
for  its  validity :  It  is,  in  general,  in- 
tended by  its  terms  to  be  applicable, 
and  reasonably  so,  in  any  case,  only 
to  the  magisterial  districts  and  coun- 


ties of  the  state  where  the  disease 
aforesaid  is  prevalent.  Indeed,  it 
would  be  unconstitutional  if  it  had 
been  made  applicable  in  any  case  in 
those  sections  of  the  state  where 
such  disease  is  not  prevalent,  for  the 
reasons  which  are  apparent  from  the 
authorities  and  the  principles  of  law 
above  discussed.  And,  as  appears  in 
evidence  in  the  cases  before  us,  there 
are  sections  of  the  state  where  said 
disease  is  not  prevalent,  and  where, 
at  the  time  those  cases  were  heard 
in  the  court  below,  it  was  not  neces- 
sary to  destroy  the  red  cedars  to 
eradicate  or  prevent  the  spread  of 
the  disease  aforesaid.  Therefore, 
the  clc^ssification  of  those  sections  of 
the  state  aforesaid  where  the  said 
disease  is  prevalent,  as  the  locus  for 
the  conditional  application  of  the 
statute,  is  not  arbitrary,  but  in  every 
way  reasonable,  and  hence  valid. 

It  is  true  that  the  discretion 
vested  by  the  statute  in  the  boards 
of  supervisors,  subject  to  the  ap- 
proval of  the  circuit  court,  may  pos- 
sibly defeat  in  some  sections  of  the 
state  the  uniform  operation  of  the 
statute  where  it  could  be  put  in  oper- 
ation under  the  classification  afore- 
said. But  that  is  a  conditional  ap- 
plication of  the  statute  which  is 
permitted  by  the  local  option  legis- 
lative power,  which  has  never  been 
regarded  as  in  conflict  with  the  equal 
protectioi^  clause  of  the  Federal  Con- 
stitution. It  is  under  this  power 
that  niatters  of  local  government,  in- 
cluding even  the  adoption,  as  well  as 
the  enforcement,  of  police  regula- 
tions, are  universally  held  to  be  val- 
idly delegated  by  statute  to  the  local 
authorities  of  municipalities.  As 
said  in  Cooley  on  Const.  Lim.  5th  ed. 
p.  147:  ''Municipal  charters  refer 
most  questions  of  local  government, 
including  police  regulations,  to  the 
local  authorities,  on  the  supposition 
that  they  are  better  able  to  decide 
for  themselves  upon  |  the  needs,  as 
well  as  the  sentiments,  of  their  con- 
stituents, than  the  legislature  pos- 
sibly can  be,  and  are  therefore  more 
competent  to  judge  what  local  regu- 
lations are  important,  and  also  how 
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far  the  local  sentiment  will  assist  in 
their  enforcement." 

The  same  learned  work  in  the 
same  connection  (pages  146,  147) 
says :  "It  would  .  .  .  seem  if  the 
question  of  the  acceptance  or  rejec- 
tion of  a  municipal  charter  can  be 
referred  to  the  voters  of  the  locality 
specially  interested"  (which  the 
learned  author  shows,  in  preceding 
paragraphs  of  such  work,  can  un- 
questionably be  done) ,  "it  would  be 
equally  competent  to  refer  to  them 
the  question  whether  a  state  law  es- 
tablishing a  particular  police  regula- 
tion should  be  of  force  in  such  local- 
ity or  not.  .  .  .  The  same  reasons 
would  apply  in  favor  of  permitting 
the  people  of  the  locality  to  accept  or 
reject  for  themselves  a  particular 
police  regulation,  since  this  is  only 
allowing  them  less  extensive  powers 
of  local  government  than  a  munic- 
ipal charter  would  confer;  and  the 
fact  that  the  rule  of  law  on  that 
subject  might  be  different  in  differ- 
-ent  localities,  according  as  the  peo- 
ple accepted  or  rejected  the  regula- 
tion, would  not  seem  to  affect  tiie 
principle,  when  the  same  result  is 
brought  about  by  the  different  regu- 
lations which  municipal  corpora- 
tions establish  for  themselves  in  the 
exercise  of  an  undisputed  authori- 
ty"_citing  State  v.  Noyes,  30  N.  H. 
279,  and  other  cases. 

In  the  Noyes  Case  a  statute  of 
New  Hampshire  was  involved  which 
declared  bowling  alleys,  situate  with- 
in a  specified  distance  of  a  dwelling 
house,  nuisances,  but  provided  that 
the  statute  should  be  in  force  only 
in  those  towns  in  which  it  should  be 
adopted  in  a  town  meeting.  The 
statute  was  held  to  be  valid,  upon 
the  principle  stated  in  the  text  of 
the  learned  work  last  quoted.  See 
to  the  same  effect,  Savage  v.  Com. 
84  Va.  619,  at  pages  622,  623,  5  S. 
E.  565,  and  Willis  v.  Kalmbach,  109 
Va.  475,  21  L.R.A.(N.S.)  1009,  65 
S.  E.  342,  involving  local  option  leg- 
islation on  the  subject  of  licensing 
the  sale  of  intoxicating  li(q[Uors,  and 
authorities  therein  cited,  especially 
Bull  V.  Read,  13  Gratt/'78,  involvinig 


local  option  public  school  legislation, 
and  authorities  cited. 

Similarly,  it  is  universally  held 
that  the  uniformity  in  taxation 
(which  is  an  exercise  of  the  police 
power),  which  is  requisite  to  con- 
form to  the  equal  protection  clause 
of  the  14th  Amendment  to  the  Fed- 
eral Constitution,  does  not  require 
taxation  statutes  to  be  put  in  force 
throughout  the  state.  Local  option 
may  be  given  by  statute  to  munic- 
ipalities, counties,  and  districts  with- 
in counties  to  tax  different  subjects 
from  those  taxed  throughout  the 
state,  and  to  adopt  a  different  meth- 
od of  taxation  from  that  pre- 
scribed for  the  state  at  large,  with- 
out violating  the  constitutional 
guaranty  just  mentioned.  If  the 
taxation  thus  put  in  force  be  uni- 
form in  its  operation  within  such 
respective  territorial  limits,  the  con- 
stitutional guaranty  under  consider- 
ation is  satisfied.  Norfolk  v.  Griffin, 
120  Va.  524,  91  N.  E.  640,  and  au- 
tnorities  cited. 

The  statute  was  put  in  force  in 
the  case  before  us  by  its  adoption  by 
the  board  of  supervisors,  with  the 
approval  of  the  circuit  court,  as 
provided  in  §  9.  But  the  same  prin- 
ciple is  applicable  as  if  it  had  been 
put  in  force  by  a  vote  of  the  people 
of  the  locality.  Ex  parte  Bassitt,  90 
Va.  679,  19  S.  E.  453. 

5.  Did  the  court  below  err  in  ad- 
mitting and  considering,  over  the  ob- 
jection of  the  property  owners,  evi- 
dence showing  the  circumstances 
aforesaid,  which  in  fact  existed  in 
the  immediate  locality  in  question 
and  in  other  adjacent  localities  in 
the  Valley  and  Piedmont  sections  of 
Virginia,  which  rendered  the  red 
cedar  trees  involved  in  the  proceed- 
ings a  real  menace  to  the  apple  or- 
chard industry  aforesaid,  by  reason 
of  their  being  at  least  a  material  link 
in  the  chain  of  real  menace  which 
exists,  not  only  to  the  orchards  of 
the  character  aforesaid  within  1 
mile  of  them,  but  to  all  orchards  of 
the  character  aforesaid  within  the 
district  and  county  and  sections  of 
the  state  aforesaid,  where  the  red 
cedar  trees  have  not  been  destroyed  ? 
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This  question  must  be  answered  in 
the  negative. 

As  we  have  seen,  in  so  far  as  the 
statute  does  not  submit  to  any  agen- 
cy the  ascertainment  of  the  fact  of 
whether  the  red  cedar  trees  grow- 
ing within  a  radius  of  1  mile  of  any 
apple  orchard  "are  or  may  be  the 
source''  of  the  disease  in  question, 
and  in  so  far  as  the  legislature,  by 
the  terms  of  the  statute,  has  spoken 
as  if  its  dicta  was  conclusive  of  such 
questions  of  fact,  the  authorities 
held,  as  above  set  forth,  that  ''the 
legislature  may  not,  under  the  guise 
of  protecting  the  public  interests, 
arbitrarily  interfere  with  private 
business,  or  impose  .  .  .  unneces- 
sary restrictions  upon  lawful  occupa- 
tions. In  other  words,  its  determi- 
nation as  to  what  is  a  proper  exercise 
of  its  police  powers  is  not  final  or 
conclusive,  but  is  subject  to  the  su- 
pervision of  the  courts."  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499. 

And  again:  "The  validity  of  a 
police  regulation  .  .  .  must  de-* 
pend  upon  the  circumstances  of  each 
case  and  .  .  .  whether  .  .  . 
the  means  employed  .  .  .  are  ar- 
bitrary and  unreasonable  beyond  the 
necessities  of  the  case."  1  Lewis, 
Em.  Dom.  §  249. 

Hence,  it  is  universally  held  that 
in  such  cases  the  courts  have  the 
jurisdiction,  and  indeed  are  in  duty 
bound,  to  look  to  the  actual  circum- 
stances aforesaid,  and,  unless  they 
are  of  jsuch  nature  that  the  court  will 

BTidenee-to  take  judicial  notice 
■how  purpose  of  of  them,  they  not 
•tatnte.  ^^^^  ^^^  admissible, 

but  are  indispensably  necessary  as 
evidence  in  the  case,  to  enable  the 
court  to  discharge  its  duty  of  ad- 
judicating upon  the  validity  of  the 
statute,  where  its  validity  is  assailed 
on  the  ground  that  its  enactment 
was  not  in  the  legitimate  exercise  of 
the  police  power.  See  the  authori- 
ties cited  in  connection  with  the  con- 
sideration of  the  first  question  stated 
above. 

The  statute  by  its  terms  does  sub- 
mit to  the  agency  appointed  thereby, 
subject  to  the  appeal  to  the  circuit 


court,  the  ascertainment  of  a  num- 
ber of  the  material  circumstances 
aforesaid  necessary  to  show  whether 
the  cedar  trees  in  question  "are  or 
may  be  the  source"  of  the  disease 
aforesaid  and  "constitute  a  menace 
to  the  health  of  any  apple  orchard 
•  .  .  within  a  radius  of  1  mile. 
.  .  ."  (It  is  admitted  in  argument 
before  us  that  the  discrepancy  in  the 
statute  of  the  use  of  the  lapguage 
of  "1  mile''  in  the  1st  section  and 
"2  miles"  in  the  2d  section  is  a  typo- 
graphical error,  and  that  "1  mile" 
should  be  read  in  both  sections  where 
the  references  to  the  radius  therein 
mentioned  occur.)  This  puts  the 
circumstances  from  which  such  con- 
clusions of  fact  are  sought  to  be 
drawn  necessarily  in  issue  before  the 
circuit  court  on  the  appeal. 

It  is  true  that  the  statute  does  not 
submit  to  the  agency  aforesaid  the 
ascertainment  of  the  further  cir- 
cumstances which  are  sufficient  to 
justify  the  other  conclusions  of  fact, 
which  are  necessary,  as  aforesaid, 
to  support  the  statute  as  a  valid  ex- 
ercise of  the  police  power.  But  it 
expressly  provides  in  §  7  that  the 
court,  on  appeal,  "shall  hear  the  ob- 
jections, and  is  hereby  authorized 
'  to  pass  upon  all  questions  involved." 
Upon  the  objection  to  the  validity 
of  the  statute  being  interposed,  on 
the  ground  that  it  was  not  enacted 
in  a  proper  exercise  of  the  police 
power,  the  existence  or  nonexistence 
of  all  such  further  circumstances 
therefore  became  at  once  questions 
also  involved  before  the  court  on  the 
appeal. 

Hence  the  evidence  in  question 
was  material  to  the  issue  before  the 
court,  and  was  therefore  properly 
admitted  and  considered  by  the 
court. 

There  remain  but  two  other  ques- 
tions raised  by  the  assignments  of 
error,  and  they  are  as  follows: 

6.  Is  the  statute  invalid,  in  its 
provisions  contained  in  §  8,  for  the 
annual  assessment  of  and  judgment 
by  the  court  against  the  owner  of 
certain  apple  orchards  for  various 
amounts,  in  order  to  provide  a  fund 
to  reimburse  the  county  for  all  dam- 
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ages,  expenses,  and  costs  previously 
paid  out  of  the  genera]  fund  of  the 
county,  consisting  of  the  damages 
and  expenses  which  are  allowed  by 
the  statute  to  the  owners  of  red 
cedar  trees  destroyed  thereunder^ 
and  certain  costs,  (1)  because  such 
assessment  is  taxation,  and  is  not 
uniform  as  is  required  by  the  state 
Constitution,  and  (2)  because  the 
statute  provides  no  notice  to  the  ap- 
ple orchard  owners  previous  to  the 
assessment  and  the  enforcement  of 
the  judgment  of  the  court  against 
them? 

Of  these  questions  we  deem  it  suf- 
ficient to  say  that 
constitatioiiai       thev  do  not  arise  in 

ralae  aneatton  of    thCSC  CaseS,  for  tWO 

Sr.tatJt"""*'"^  reasons:  First,  be- 
cause the  fact  ap- 
pears in  the  record  that  the  owners 
who  are  parties  to-  these  cases 
are  not  dependent  on  the  provi- 
sions of  the  statute  here  men- 
tioned, for  payment  of  the  damages, 
expenses,  and  costs  awarded  to  them 


in  such  cases,  for  the  reason  that 
certain  persons  have  agreed  to  pay 
such  damages,  expenses,  and  costs  in 
the  event  that  the  statute  is  held  to 
be  valid,  and  the  owners  have  ac- 
cepted this  agreement  as  a  satis- 
factory guaranty  to  them  of  the  pay- 
ment of  such  damages,  expenses, 
and  costs. 

Secondly,  the  statute  provides  for 
the  pajrment  of  such  damages,  ex- 
penses, and  costs  primarily  out  of 
the  general  county  fund,  so  that 
there  can  be  no  question  that  such 
damages  would,  but  for  said  private 
agreement,  be  paid  to  said  owners, 
even  if  the  provisions  of  §  8  of  the 
statute  in  respect  to  the  reimburse- 
ment of  the  county  aforesaid  were 
invalid.  The  county  and  the  or- 
chard owners  are  alone  concerned 
with  the  questions  stated,  and  nei- 
ther has  raised  either  of  such  ques- 
tions before  us. 

The  judgment  under  review  will 
be  affirmed. 


ANNOTATION. 

Constkutioiiality  of  statutes  for  protection  of  yegetatioii  against  disease  or 

infection. 


I.  In  general,  1136. 
II.  Statutes  for  protection  of  orchards, 

-    trees,  etc.,  1138. 
III.  Statutes   relating  to  noxious  weeds, 
1143. 

/.  In  general. 

It  is  well  established  as  a  general 
proposition  of  law  that  reasonable 
regulations  enacted  to  prevent  the 
spread  of  weeds  or  noxious  vegetation, 
and  to  prevent  the  infection  of  trees, 
orchards,  and  crops,  are  within  the 
police  power  of  the  state. 

United  States.— Missouri,  K.  &  T.  R. 
Co.  v.  May  (1904)  194  U.  S.  267,  48  L. 
ed.  971,  24  Sup.  Ct.  Rep.  688;  Chicago, 
T.  H.  &  S.  £.  R.  Co.  V.  Anderson  (1916) 
242  U.  S.  283,  61  L.  ed.  302,  37  Sup. 
Ct  Rep.  124,  affirming  (1914)  182  Ind. 
140,  105  N.  E.  49,  Ann.  Cas.  1917A, 
182. 

California. — ^Los  Angeles  County  v. 
Spencer  (1899)  126  Cal.  670,  77  Am. 
St  Rep.  217,  59  Pac.  202,  385;  River- 


side County  V.  Butcher  (1901)  138  Cal. 
324,  65  Pac.  745 ;  Guinn  v.  McReynolda 
(1918)  177  Cal.  230,  170  Pac.  421. 

Connecticut— State  v.  Main  (1897) 
69  Conn.  123,  36  L.R.A.  623,  61  Am. 
St  Rep.  30,  37  Atl.  80. 

District  of  Columbia.  —  District  of 
Columbia  v.  Green  (1907)  29  App.  D. 
C.  296. 

Indiana. — Chicago,  T.  H.  &  S.  R.  Co. 
V.  Anderson  (1914)  182  Ind.  140,  105 
N.  E.  49,  Ann.  Cas.  1917A,  182,  af- 
firmed  in  (1916)  242  U.  S.  283,  61  L. 
ed;  302,  37  Sup.  Ct.  Rep.  124. 

Kansas.— Balch  v.  Glenn  (1911)  86 
Kan.  735,  43  L.R.A.(N.S.)  1080,  119 
Pac.  67,  Ann.  Cas.  1913A,  406. 

Louisiana. — Louisiana  State  Bd.  of 
Agri.  &  Immigration  v.  Tanzmann 
(1917)  140  La.  766,  L.R.A.1917C,  894, 
73  So.  854,  Ann.  Cas.  1917E,  217. 

Minnesota. — State  v.  Boehm  (1904) 
92  Minn.  374,  100  N.  W.  95. 

Missouri^— St  Louis  v.  Gait  (1903) 
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179  Mo.  8,  63  L.R.A..778,  77  S.  W.  876. 

Montana.— Colvill  v.  Fox  (1915)  51 
Mont.  72,  L.R.A.1915F,  894,  149  Pac. 
496. 

South  Dakota*  —  Ex  parte  Hawley 
(State  ex  rel.  Hawley  ▼.  Nelson) 
(1908)  22  S.  D.  28,  15  L.R.A.(N.S.) 
138,  116  N.  W.  93. 

Texas.  —  Stockwell  v.  State  (re- 
ported herewith)  ante,  1116;  Interna- 
tional &  6.  N.  R.  Co.  V.  Shelton  (1904) 
—  Tex.  Civ.  App.  — ,  81  S.  W.  794; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Henderson 
(1905)  38  Tex.  Civ.  App.  419,  86  S.  W. 
371 ;  St.  Louis  '&  Southwestern  R.  Co. 
V.  Gentry  (1906)  43  Tex.  Civ.  App. 
299,  95  S.  W.  74 ;  Missouri,  K.  &  T.  R. 
Co.  v.  Letot  (1911)  —  Tex.  Civ.  App. 
— ,  136  S.  W.  566;  Missouri,  K.  &  T. 
R.  Co.  V.  Forrest  (1912)  —  Tex.  Civ. 
App.  — ,  148  S.  W.  1176. 

Virginia.  —  Bowman  v.  Virginia 
State  Entomologist  (reported  here- 
with) ante,  1121. 

Washington. — ^Wedemeyer  v.  Crouch 
(1912)  68  Wash.  14,  43  L.R.A.(N.S.) 
1090,  122  Pac.  366;  Northern  P.  R.  Co. 
V.  Adams  County  (1914)  78  Wash.  53, 
61  L.R.A.(N.S.)  274,  138  Pac.  307; 
Carstens  V.  De  S^llem  (1914)  82  Wash. 
643,  144  Pac.  934;  Los  Angeles  Berry 
Growers'  Co-op.  Asso. '  v.  Huntley 
(1915)  84  Wash.  155,  146  Pac.  373. 

The  question  under  annotation  is 
somewhat  analogous  to  that  of  the 
constitutionality  of  statutes  providing 
for  the  destruction  of  diseased  ani- 
mals, which  is  treated  in  a  note  ap- 
pended to  Randall  v.  Patch,  8  A.L.R., 
on  page  69.  Cases  are  there  cited  sus- 
taining the  validity,  as  an  exercise  of 
the  police  power,  of  statutes  or  ordi- 
nances authorizing  the  destruction  of 
animals  having  infectious  or  conta- 
gious diseases.  It  is  there  shown,  that 
the  destruction,  under  statutory  au- 
thority, of  animals  affected  with  a  con- 
tagious disease,  is  not  a  taking  of 
property  for  public  use  so  as  to  re- 
quire compensation  to  the  owner,  and 
that  due  process  of  law  is  not  denied 
by  failure  to  provide  compensation  in 
such  cases.  It  also  appears  from  that 
note  that  the  validity  of  statutes  and 
ordinances  providing  for  the  destruc- 
tion of  diseased  animals  has  been 'sus- 
tained under  the  police  power,  al- 
12  A.L.R.— 72. 


though  no  provision  was  made  for  a 
notice  to  the  owner  and  an  opportunity 
for  him  to  be  heard,  the  owner  being, 
however,  frequently  held  entitled  to  a 
judicial  hearing  after  the  destruction, 
to  contest  the  existence  of  the  disease ; 
in  other  words,  the  finding  of  the  of- 
ficers or  persons  called  to  inspect  the 
animal  before  its  destruction  is  not 
conclusive  as  to  the  existence  of  the 
disease,  if  there  has  been  no  notice 
and  hearing,  and  does  not  protect  the 
parties  killing  the  animal  from  pay- 
ment of  damages,  if,  in  the  subse- 
quent action  by  the  owner,  the  facts 
are  not  found  to  be  such  as  bring  the 
case  within  the  statute,  or  ordinance. 
These  principles  would  seem  general- 
ly applicable  to  the  cases  in  the  pres- 
ent annotation.  As  to  the  power  of 
the  state  to  make  conclusive  an  in- 
spector's finding  that  trees  are  so  dis- 
eased as  to  constitute  a  public  nui- 
sance, requiring  their  destruction,  see 
Stockwell  v.  State  (reported  here- 
with) ante,  1116. 

In  Ex  parte  Hawley  (State  ex  rel. 
Hawley  v.  Nelson)  (S.  D.)  supra,  the 
court  said :  ''It  is  a  matter  of  common 
knowledge,  of  which  this  court  may 
take  judicial  notice,  that  trees  and 
other  forms  of  plant  life  are  subject 
to  destructive  communicable  diseases. 
.  .  .  Diseases  in  plants  have  existed 
as  long  as  plants  themselves, — ages 
before  the  advent  of  man.  In  the  ear- 
liest historical  records,  as  well  as  in 
early  Greek  and  Roman  times,  some  of 
the  more  destructive  diseases  of 
plants,  like  rust  and  mildew,  or  blight, 
of  cereals,  were  widely  known  and  dis- 
cussed; and,  though  formerly  unre- 
liable theories  on  the  subject  may  have 
received  more  or  less  general  recog- 
nition, the  recent  exhaustive  research- 
es of  distinguished  specialists  have 
plaeed  the  pathology  of  plants  on  a 
foundation  scarcely  less  scientific  and 
satisfactory  than  that  occupied  by  the 
pathology  of  animals.  .  .  .  This 
being  so,  the  power  to  prescribe  regu- 
lations calculated  to  prevent  the 
spread  of  diseases  among  plants  can- 
not be  less  ample  than  the  power  to 
prescribe  regulations  calculated  to 
prevent  the  spread  of  diseases  among 
^domestic  animals." 
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The  provision  of  the  New  York 
Agricultural  Law,  empowering  the 
commissioner  of  agriculture  to  issue 
subpoenas  to  persons  believed  by  him 
to  have  knowledge  of  a  violation  of  the 
law,  to  appear  before  him  or  his  as- 
sistant for  the  purpose  of  investi- 
gating alleged  violations  thereof,  and 
declaring  guilty  of  a  misdemeanor  one 
who  refuses  to  obey  such  subpoena,  or 
to  testify  under  oath  before  the  com- 
missioner or  his  assistant,  was  held 
constitutional  in  Re  Fenton  (1908)  68 
Misc.  303,  109  N.  Y.  Supp.  321,  as 
against  the  contention  that  it  deprived 
one  of  liberty  or  property  without  due 
process  of  law,  and  conferred  distinct^ 
ly  judicial  power  upon  an  administra- 
tive officer.  The  contentions  were  held 
unsound,  since  the  act  merely  enabled 
the  officer  to  obtain  information,  with- 
out power  to  punish  for  violation  re- 
vealed by  the  testimony;  and  the  in- 
formation sought  might  be  for  the  pur- 
pose of  recommending  legislation.' 

Among  possibly  other  cases  of  a 
similar  nature,  attention  is  called  to 
the  recent  case  of  State  ex  rel.  Stanger 
V.  Bartlett  (1920)  —  Wash.  — ,  192 
Pac.  945,  sustaining  the  validity  of  the 
Washington  statute  authorizing  the 
creation  of  pest  districts,  providing 
for  the  extermination  of  animal  pests 
injurious  to  crops,  and  authorizing  the 
levy  of  a  tax  or  assessment  on  the  land 
benefited,  to  pay  the  costs  thereof. 
The  court  said  that  the  police  power 
of  the  state  extended  to  remedy  such 
mischiefs  as  the  one  in  question,  and 
that  there  was  no  violation  of  the  con- 
stitutional requirement  as  to  uniform- 
ity of  levy  or  equality  of  taxation,  un- 
der the  rule  that  special  assessments 
may  be  levied  upon  land,  as  an  exer- 
cise of  the  taxing  power,  whenever 
there  are  special  benefits  conferred 
equal  to  the  special  assessments  or 
taxes  levied. 

II.  statutes  for  protection  of  orchards, 

trees,  etc. 

Statutes  enacted  for  the  purpose  of 
protecting  orchards,  trees,  and  crops 
from  contagious  and  infectious  dis- 
eases have  uniformly  been  held  to  be 
within  the  police  power  of  the  state, 
and  their  constitutionality  has  been 


sustained  except  in  several  instances 
where  the  particular  statutes  failed, 
for  some  reason,  to  meet  constitutional 
requirements. 

In  Bowman  v.  Virginia  State  En- 
tomologist (reported  herewith)  ante, 
1121,  the  court  sustained,  as  a  valid 
exercise  of  the  police  power,  the  Vir- 
ginia ''Cedar  Rust  Law,"  requiring, 
under  certain  conditions,  the  owners 
of  cedar  trees,  on  notice  by  the  state 
entomologist,  to  destroy  the  same 
where  they  are  inimical  to  apple  or- 
chards, and  providing^  but  not  as  mat- 
ter of  right,  for  the  payment  of  dam- 
ages for  such  destruction  by  an  assess- 
ment on  all  apple  orchards  in  the 
district. 

The  Bowman  Case  cites  in  some  de- 
tail a  number  of  the  cases  which  are 
set  out  below,  and  quotes  from  Balch 
V.  Glenn  (1911)  85  Kan.  ^35,  43  L.R.A. 
(N.S.)  1080,  119  Pac.  67,  Ann.  Cas. 
1913A,  406,  where  the  Kansas  statute 
creating  the  entomological  commis- 
sion, and  providing  for  the  extermina- 
tion of  San  Jos4  scale  and  other  or- 
chard pests  at  the  owners'  expense, 
was  held  constitutional.  In  this  case, 
the  court  took  the  view  that  the  stat- 
ute was  a  valid  exercise  of  the  police 
power;  that  it  was  not  invalid  because 
it  delegated  to  the.  commission  the 
power  to  declare  the  existence  of  con- 
ditions which  called  the  provisions  of 
the  statute  into  operation;  and  that  it 
did  not  work  a  deprivation  of  private 
property  without  due  process  of  law, 
as  it  rested  wholly  with  the  legislature 
whether,  in  the  exercise  of  the  power 
of  police  regulation,  the  individual 
whose  property  is  destroyed  should  re- 
ceive compensation  therefor.  It  was 
said:  "It  rests  wholly  with  the  legis- 
lature to  determine  whether,  in  the 
exercise  of  its  power  of  police  regula- 
tion, the  individual  whose  property  is 
destroyed  shall  receive  compensation 
therefor.  In  the  statute  of  which  ap- 
pellant complains,  no  such  provision 
appears.  Doubtless  the  legislature 
considered — what  is  most  obvious — 
that  no  serious  hardship  is  likely  to 
result  to  the  owner  of  property 
through  the  enforcement  of  its  provi- 
sions. No  tree  or  shrub  is  to  be  de- 
stroyed until   upon   inspection    it  is 
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found  to  be  so  seriously  infested  with 
insect  pests  as  to  be  of  no  practical 
value.  On  the  other  hand,  if  its  con- 
dition is  found'  to  be  such  that  it  can 
be  preserved  by  spraying  or  other 
treatment,  and  the  owner,  after  due 
notice  thereof,  refuses  to  give  it  prop- 
er treatment,  the  state  steps  in,  and, 
for  the  purpose  of  preventing  the 
spread  of  the  infestation,  administers 
the  necessary  treatment,  and  frequent- 
ly preserves  the  property  from  ulti- 
mate destruction.  The  owner,  by  be- 
ing compelled  to  pay  the  necessary  ex- 
pense incurred  in  the  treatment  and 
preservation  of  his  property,  is  re- 
quired to  pay  only  what  is  justly  due 
the  state." 

It  t^as  held  also  that  the  lien  given 
by  the  statute  upon  premises  for  the 
expense  of  abating  the  nuisance  was 
not  a  tax,  although  it  was,  by  the  act, 
'to  be  collected  as  other  taxes  are  col- 
lected;" the  court  holding  that  such 
expense  was  an  indebtedness  due  the 
county,  and  hence  did  not  offend 
against  the  constitutional  provision  re- 
quiring a  uniform  and  equal  rate  of 
taxation.    Ibid. 

The  Kansas  statute  above  referred 
to  was  held  also  not  unconstitutional 
because  no  separate  tribunal  was  pro- 
vided by  which  the  owner  might  con- 
test the  amount  of  expense  which 
should  be  charged  against  his  prop- 
erty. Balch  V.  Glenn  (Kan.)  supra. 
The  statute  required  notice  to  be 
served  upon  the  owner,  stating  the 
amount  of  expense  incurred  by  the 
commission,  and  notifying  him  that 
unless  such  expense  was  paid  within 
twenty  days  the  same  would  be  taxed 
against  his  property.  It  was  held  that 
ample  notice  was  provided  so  as  to 
give  the  property  owner  an  oppor- 
tunity to  question  the  amount  of  such 
expense  in  an  action  in  court,  before 
his  property  was  affected,  and  he  was 
therefore  afforded  due  process  of  law. 

It  was  held  in  Los  Angeles  County 
V.  Spencer  (1899)  126  Cal.  670,  77  Am. 
St.  Rep.  217,  59  Pac.  202,  385,  that 
judicial  power  was  not  unconstitu- 
tionally conferred  upon  the  commis- 
sion, but  that  the  police  power  was 
properly  exercised  in  the  enactment  of 
a    statute    declaring   all.  places,    or- 


chards, nurseries,  etc.,  infested  with 
scale,  insects,  and  other  injurious 
pests  to  be  public  nuisances,  providing 
for  the  appointment  of  the  horticul- 
tural commission,  giving  it  power  to 
determine  whether  or  not  any  partic- 
ular place  was  so  infested,  and  to 
abate  the  nuisance  when  it  existed, 
and  making  the  expense  of  abating  the 
nuisance  a  lien  upon  the  property  or 
premises  from  which  it  was  abated. 
The  decision  was  followed  in  Riverside 
County  V.  Butcher  (1901)  183  Cal.  324, 
65  Pac.  745. 

It  was  held  also  in  Los  Angeles 
County  V.  Spencer  (CaL)  supra,  that 
the  lien  given  by  the  statute  was  not 
for  a  delinquent  tax,  but  for  an  indebt- 
edness due  the  county,  and  the  en- 
forcement of  it  in  the  manner  pre- 
scribed was  not  obnoxious  to  any  con- 
stitutional provision. 

A  statute  providing  for  the  destruc- 
tion, without  compensation  to  the  own- 
ers, of  peach  trees  affected  with  "yel- 
lows," was  held  in  State  v.  Main 
(1897)  69  Conn.  128,  36  L.R.A.  623,  61 
Am.  St.  Rep.  30,  37  Atl.  80,  to  be  a 
proper  exercise  of  the  police  power  of 
the  state,  and  not  a  taking  of  private 
property  for  public  use.  The  court 
said:  'The  superior  court  was  also 
right  in  refusing  to  instruct  the  jury, 
as  requested,  that  if  they  should  'find 
that  the  "yellows"  is  not  a  contagious 
disease,  and  that  the  existence  of  the 
disease  in  one  tree  does  not  cause  it 
to  spread  from  that  tree  to  other  trees, 
and  thus  endanger  other  trees,  the 
property  of  others,  and  that  a  tree  so 
diseased  is  not  a  public  nuisance,  then 
this  statute  is  an  improper  and  un- 
warrantable invasion  of  the  rights  and 
property  of  citizens,  the  right  to  care 
for  his  property,  and  plant  and  culti- 
vate his  trees  as  he  desires,  without 
interference,  and  is  unconstitutional 
and  void.'  Whether  the  'yellows'  was 
such  9  disease  as  to  justify  the  general 
assembly  in  enacting  the  statute 
under  which  the  prosecution  was 
brought  depended  on  the  existence  and 
nature  of  the  disease,  and  also  on  the 
apprehension  of  danger  from  it,  com- 
monly entertained  by  the  public  at 
large.  That  such  a  disease  existed, 
and  was  one  of  a  serious  character. 
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ordinarily  resulting  in  the  premature 
death  of  the  tree  affected,  is  a  matter 
of  common  knowledge,  of  which  the 
court  had  a  right  to  take  judicial  no- 
tice. .  .  .  Such  a  disease  it  was 
proper  for  the  general  assembly,  in 
the  exercise  of  its  police  power,  to  en- 
deavor to  suppress,  even  by  the  de- 
struction of  the  trees  attacked  by  it, 
if  there  was  a  reasonable  apprehen- 
sion of  substantial  danger  from  allow- 
ing them  to  live,  to  those  who  might 
eat  their  fruit,  or  to  other  peach  or- 
chards. Unless  the  courts  can  see  that 
there  could  by  no  possibility  be  such 
danger,  the  propriety  of  such  legisla- 
tion as  that  now  in  question  is  to  be 
determined  solely  by  the  discretion  of 
the  legislative  department.  .  .  . 
The  destruction  of  a  tree  affected  by  a 
disease  of  that  character,  without  com- 
pensation to  the  owner,  and  against 
his  will,  is  as  fully  within  the  police 
power  of  the  state  as  the  destruction 
of  a  house  threatened  by  a  spreading 
conflagration,  or  the  clothes  of  a  per- 
son who  has  fallen  a  victifn  to  small- 
pox. Such  property  is  not  taken  for 
public  use.  It  is  destroyed  because, 
in  the  judgment  of  those  to  whom  the 
law  ha9  confided  the  power  of  deci- 
sion, it  is  of  no  use,  and  is  a  source  of 
public  danger." 

A  statute  providing  for  the  destruc- 
tion of  diseased  fruit  was  held  consti- 
tutional in  Colvill  V.  Fox  (1915)  61 
MoRt.  72,  L.R.A.1915F,  894,  149  Pac. 
496,  an  action  for  damages  for  the 
seizure  and  destruction  of  apples 
which  the  plaintiff  had  ready  for  ship- 
ment, and  which  were  to  be  sold  in 
open  market.  The  defense  was  that 
the  defendant  was  a  fruit  inspector; 
that  the  apples  in  question  were  af- 
fected with  apple  scab,  a  dangerous 
and  contagious  fruit  disease,  and  one 
so  designated  by  the  state  board  of 
horticulture;  that  under  the  law  and 
regulations  of  the  board  it*  wfts  the 
defendant's  duty  to  destroy  the  fruit 
to  prevent  the  spread  of  the  disease, 
and  that  the  destruction  was  therefore 
lawful.  On  demurrer  to  the  answer, 
which  raised  the  question  of  the  va- 
lidity of  the  statute  and  regulations  of 
the  board,  the  court  held  that  the  pro- 
tection of  fruit  from  the  ravages  of 


insects  and  dangerous  contagious  dis- 
eases is  within  the  police  power  of  the 
state;  that  the  reasonableness  of  the 
statute  permitting  total  destruction  of 
infected  fruit  which  might  be  put  to 
harmless  uses  could  not  be  attacked 
by  one  who,  when  the  fruit  was  de- 
stroyed, had  prepared  it  for  sale  in 
open  maiicet,  which  could  not  be  done 
without  danger;  that  requiring  a  fruit 
inspector  to  determine  whether  or  not 
it  is  infected  with  a  contagious  dis- 
ease before  destroying  it  does  not  in- 
vest him  with  judicial  power;  that  the 
destruction  of  fruit  infected  with  co^- 
tagious  disease  for  the  protection  of 
other  growers  does  not  constitute  a 
taking  of  the  property  for  public  use, 
requiring  compensation,  or  for  a  pri- 
vate use,  within  the  prohibition  of  the 
Constitution ;  that  there  was  no  viola- 
tion of  the  due  process  of  law  or  equal 
protection  clauses  of  the  Constdtu- 
tion;  and  that  the  failure  of  the  stat- 
ute to  provide  for  notice  and  a  hear- 
ing to  the  owner  before  the  destruc- 
tion took  place  did  not  render  the  stat- 
ute unconstitutional. 

Where  the  inspector  for  the  Depart- 
ment of  Agriculture  was  sued  for  dam- 
ages caused  by  his  having  cut  down 
and  burned  pear  trees  belonging  to  the 
plaintiff,  after  haTinir- inspected  the 
trees  and  found  them  affected  with 
"fire  blight,"  and  after  having  given 
plaintiff  legal  notice  to  destroy  the 
trees,  it  was  held  in  Carstens  v.  De 
Sellem  (1914)  82  Wash.  643,  144  Pac. 
934,  that  the  statute  empowering  the 
officer  to  destroy  the  trees  was  con- 
stitutional. The  contention  against 
the  validity  of  the  statute  in  this  case 
was  that  it  violated  the  clause  in  the 
Constitution  providing  that  no  bill 
should  embrace  more  than  one  subject, 
which  should  be  expressed  in  the 
title;  that  it  violated  the  clause  pro- 
viding that  "no  act  shall  ever  be  re- 
vised or  amended  by  mere  reference 
to  its  title,  but  the  act  revised  or  the 
section  amended  shall  be  set  forth  at 
full  length;''  that  it  offended  against 
the  due  process  of  law  clause,  in  that 
it  did  not  adequately  provide  for  a 
review  of  the  decision  of  the  inspector, 
and  five  days'  notice  was  insufficient; 
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and  in  that  it  purported  to  vest  legis* 
lative  power  in  the  conlmissioner. 

The  constitutionality  of  the  statute 
referred  to  in  the  last  case  was  re- 
garded as  settled  thereby,  in  the  later 
decision  by  the  same  court  in  Los 
Angeles  Berry  Growers'  Co-op.  Asso. 
V.  Huntley  (1916)  84  Wash.  156,  146 
Pac.  873,  holding  that  potatoes  are 
"horticultural  products''  within  the 
meaning  of  the  statute,  so  that  the 
commissioner  of  horticulture  had  pow- 
er to  destroy  potatoes  which  he  found 
at  Seattle  infected  with  tuber  moth. 
The  statute,  as  set  out  in  this  case^ 
autiiorizes  the  horticultural  inspectors 
within  their  respective  districts,  at 
any  time,  to  enter  upon  any  premises 
where  fruit  or  horticultural  products 
are  stored,  or  are  being  prepared  or 
packed  for  shipment,  or  offered  for 
sale,  or  held  for  the  purpose  of  de* 
livery  upon  any  shipment  or  sale,  for 
the  purpose  of  inspecting  such  prem- 
ises and  such  fruit  or  products,  to  as- 
certain whether  the  same  are  infected 
with  any  of  the  diseases  or  pests  de- 
clared injurious  by  the  state  commis- 
sioner of  horticulture;  and  provides 
that  if,  after  inspection,  the  district 
horticultural  inspector  ascertains 
that  any  nursery  stock,  fruit  trees, 
shade  trees,  ornamental  shrubbery,  or 
horticultural  plants,  or  any  fruit  or 
horticultural  products,  or  any  place 
where  such  fruit  or  horticultural 
products  are  kept  for  sale,  or  are  being 
prepared  for  shipment  or  stored,  are 
infected  with  any  disease  or  pest  de- 
clared by  the  state  commissioned  of 
horticulture  to  be  injurious  to  the 
horticultural  industries  of  the  state, 
said  inspector  shall  notify  the  owner 
or  person  having  possession  of  said 
nursery  stock,  etc.,  requiring  the  dis- 
infection thereof,  if  capable  of  disin- 
fection, and  the  destruction  of  such  as 
are  incapable  of  proper  disinfection, 
and  requiring  the  owner  or  person 
having  the  same  in  charge  to  proceed 
to  disinfect  or  destroy  such  stock, 
trees,  or  products,  within  the  time 
specified  in  the  notice. 

It  will  be  observed  that  in  Los  An- 
geles Berry  Growers'  Co-op.  Asso.  v. 
Huntley  (Wash.)  and  Colvill  v.  Fox 
(Mont.)  supra,  the  loss  w,as  occa- 
sioned by  the  destruction  of  a  com- 


modity in  the  market,  apparently  upon 
the  ground  that  the  infection  or  dis- 
ease might  spread  and  affect  other 
crops  or  trees,  and  not  on  the  ground 
that  the  disease  rendered  the  same  un- 
wholesome for  food  purposes. 

It  was  held  in  Louisiana  State  Bd. 
of  Agri.  &  Immigration  v.  Tanzmann 
(1917)  140  La,  766,  L.R.A.1917C,  894, 
78  So.  864,  Ann.  Gas.  1917E,  217,  that 
the  destruction  by  legislative  author- 
ity of  orange  trees  affected  by  a  dis- 
ease for  which  no  cure  has  been  dis- 
covered, and  which  is  highly  conta- 
gious and  infectious,  is  not  a  taking  of 
private  property  for  a  public  purpose 
without  previous  adequate  compensa- 
tion, nor  a  taking  of  such  property 
without  due  process  of  law,  but  is  a 
competent  exercise  of  the  police  power 
of  the  state.  The  court  cited  in  an- 
alogy the  decision  in  New  Orleans  v. 
Charouleau  (1908)  121  La.  890,  18 
L.R.A.(N.S.)  868,  126  Ami  St.  Rep. 
882,  46  So.  911,  16  Ann.  Gas.  46,  to  the 
effect  that  the  state,  in  the  exercise 
of  its  police  powers,  might  authorize 
the  ci^  council  to  require  cows  to  be 
inspected,  and,  if  found  tuberculous, 
to  be  destroyed  without  compensation 
to  the*  own^r,  and  stated :  "The  propo- 
sition that,  though  all  the  orange 
groves  in  the  state  may  in  the  mean- 
while be  destroyed  by  citrus  canker, 
the  defendant  should  be  allowed  to 
maintain  that  disease  in  his  grove,  on 
the  chance  that  he  may  discover,  and 
until  he  does  discover,  a  remedy  for 
it  which  may  be  less  drastic  than  the 
burning  of  the  trees,  is  untenable. 
The  owners  of  the  other  groves  are  en- 
titled to  protection  now,  before  the 
destruction  emanating  from  defend- 
ant's place  overtakes  their  groves." 

But  that,  in  the  absence  of  a  press- 
ing public  emergency,  the  legislature 
cannot  make  conclusive  an  inspector's 
finding  that  trees  affected  with  citrus 
canker  constitute  a  public  nuisance,  so 
as  to  require  the  owner  to  destroy 
them,  see  Stoc^well  v.  State  (report- 
ed herewith)  ante,  1116. 

It  is  held  in  Ex  parte  Hawley  (State 
ex  rel.  Hawley  v.  Nelson)  (1908)  22 
S.  D.  23,  15  L.R.A.(N.S.)  138,  115  N. 
W.  93,  that  a  statutory  provision,  in- 
tended and  calculated  to  prevent  the 
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sale  and  distribution  of  diseased  nur- 
sery stock,  requiring  as  a  condition 
precedent  to  the  sale  of  nursery  stock 
a  certificate  of  inspection  from  a  com- 
petent entomologist,  applicable  alike 
to  resident  and  nonresident  dealers,  is 
valid  as  a  proper  exercise  of  the  police 
power  of  the  state. 

And,  as  an  incident  to  the  power  to 
enact  valid  inspection  laws,  the  state 
may  require  an  annual  license  fee  of 
$10  for  each  permit  so  granted,  to  be 
placed  in  the  state  "nursery  regulation 
fund."    Ibid. 

But  such  a  provision  granting  to  a 
board  of  agriculture  unlimited  discre- 
tion to  refuse  permits  for  the  sale  of 
nursery  stock,  on  the  ground  of  the 
applicant'^  want  of  integrity  or  finan- 
cial responsibility,  is  not  a  valid  ex- 
ercise of  the  police  power,  and  if,  up- 
on the  same  ground,  the  board  may 
exclude  nonresident  dealers'  from  sell- 
ing nursery  stock  within  the  state,  the 
commerce  clause  of  the  Federal  Con- 
stitutioYi  is  violated.    Ibid. 

Althoujgh  the  particular  provision  of 
the  statute  considered  was  apparently 
designed  not  to  protect  fruit  trees 
against  infection  or  disease,  but  rath- 
er to  protect  purchasers  thereof  from 
obtaining  inferior  or  spurious  varie- 
ties, attention  is  called  to  State  use  of 
McFarland  v.  Pioneer  Nurseries  Co. 
(1914)  26  Idaho,  332,  143  Pac.  405, 
which  sustained  the  validity  of  the 
Idaho  statute  requiring  shippers  of 
fruit  trees,  shrubs,  etc.,  to  affix  to  each 
package  or  parcel  containing  the  same 
a  distinct  mark,  stamp,  or  label,  show- 
ing the  name  of  the  shipper,  locality 
where  grown,  and  variety;  the  objec- 
tion being  that  the  title  of  the  statute 
was  insufficient. 

In  several  cases,  however,  statutes 
of  the  class  under  consideration  have 
been  held  obnoxious  to  particular  con- 
stitutional objections. 

The  provisions  of  the  Utah  Consti- 
tution guaranteeing  local  self-govern- 
ment and  prohibiting  the  state  from 
levying  county  taxes  were  held  in 
State  ex  rel.  Wright  v.  Standford 
(1901)  24  Utah,  148,  66  Pac.  1061,  to 
be  violated  by  a  statute  providing  for 
the  appointment  by  the  governor  of  a 
state  board  of  agriculture,  with  power 


to  compel  the  county  commissioners  to 
select  a  fruit-tree  inspector  from  three 
named  by  the  state  board,  the  inspec- 
tor to  have  power  to  appoint  deputies, 
all  of  the  county  inspectors  being  un- 
der the  control  of  the  state  board,  but 
paid  by  the  county. 

And  the  statute  was  held  also  vio- 
lative of  the  clause  of  the  state  Con- 
stitution providing  that  all  laws  of  a 
general  nature  shall  have  uniform 
operation  throughout  the  state,  in  that 
the  number  of  inspectors  for  each 
county  was  made  to  depend  upon  the 
number  of  fruit  trees  in  the  county, 
and  counties  having  less  than  5,000 
trees  were  to  have  no  inspector.    Ibid. 

In  State  ex  rel.  Egbert  v.  Blumberg 
(1907)  46  Wash.  270,  89  Pac.  708,  it 
was  held  that  the  provision  of  the 
Washington  statute  creating  the  of- 
fice of  county  fruit-tree  inspector  was 
unconstitutional  and  void,  in  so  far  as 
it  provided  for  the  appointment  of 
that  officer  by  the  board  of  county 
commissioners,  as  it  was  repugnant  to 
a  mandatory  clause  in  the  state  Con- 
stitution, which  required  that  the  leg- 
islature should  provide  for  the  elec- 
tion of  all  county  officers. 

Although  somewhat  beyond  the 
scope  of  the  present  note,  attention  is 
called  to  Shafford  v.  Brown  (1908)  49 
Wash.  807,  95  Pac.  270,  in  which  it 
was  held  that  notwithstanding  the 
fact  that  the  section  of  the  Washing- 
ton statute  above  referred  to,  direct- 
ing the  appointment  of  a  county  fruit- 
tree^  inspector,  was  unconstitutional 
and  void,  in  a  civil  action  for  damages 
for  destruction  of  fruit  by  an  inspector 
appointed  thereunder,  and  the  commis- 
sioner of  horticulture  himself,  jointly, 
an  affirm^ive  defense  that  the  fruit 
was  inspected  by  them,  found  to  be 
infected,  and  its  destruction  neces- 
sary, was  good  on  demurrer,  since  the 
demurrer  admitted  the  inspection  and 
worthlessness  of  the  fruit. 

In  Re  Schechter  (1894)  4  Inters. 
Com.  Rep.  849,  63  Fed.  695,  a  Min- 
nesota statute  requiring  every  person 
selling  fruit  trees,  or  other  nursery 
stock,  grown  outside  the  state,  to  file 
an  affidavit  and  bond  with  the  secre- 
tary of  state,  etc.,  was  held  unconsti- 
tutional, as  imposing  vexatious  and 
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annoying  restrictions  upon  interstate 
commerce,  in  violation  of  the  com- 
merce clause  of  the  Federal  Constitu- 
tion. The  statute  applied  only  to  for- 
eign-grown stock,  and  therefore » the 
question  as  to  the  right  of  a  state  to 
regulate  the  nursery  business  by  un- 
discriminating  statutes  did  not  arise. 
The  court  said,  however,  that  it  did 
not  intend  to  hold  that  valid  quaran- 
tine and  sanitary  laws  might  not  be 
passed  by  the  state  legislature,  nor 
did  it  intend  to  hold  that  a  proper  in- 
spection law  might  not  be  passed  by 
the  legislature  to  prevent  the  intro- 
duction of  any  diseased  or  dangerous 
article  which  might  interfere  with  the 
health,  comfort,  well-being,  or  hap- 
piness of  the  people. 

///.  statutes  relating  to  noxious  weeds. 

That  under  the  police  power  the 
state  may  require  the  destruction  of 
noxious  weeds  is  well  settled,  and  the 
validity  of  statutes  enacted  for  this 
purpose  has  been  sustained  in  various 
cases. 

United  States.  —  Missouri,  K.  &  T. 
R.  Co.  V.  May  (1904)  194  U.  S.  267,  48 
L.  ed.  971,  24  Sup.  Ct.  Rep.  638;  Chi- 
cago,  T.  H.  &  S.  E.  R.  Co.  v.  Anderson 
(1916)  242  U.  S.  283,  61  L.  ed.  302, 
87  Sup.  Ct.  Rep.  124,  affirming  (1914) 
182  Ind.  140,  106  N.  E.  49,  Ann.  Cas. 
1917A,  182. 

District  of  Cdmnbia.  —  District  of 
Columbia  v.  Green  (1907)  29  App.  D. 
C.  296. 

Indiana.— Chicago,  T.  H.  &  S.  E.  R. 
Co.  V.  Anderson  (1914)  182  Ind.  140, 
105  N.  E.  49,  Ann.  Cas.  1917A,  182, 
affirmed  in  (1916)  242  U.  S.  283,  61  L. 
ed.  302,  37  Sup.  Ct  Rep.  124. 

Minnesota.— State  v.  Boehm  (1904) 
92  Minn.  374,  100  N.  W.  95. 

Missouri.— St.  Louis  v.  Gait  (1903) 
179  Mo.  8,  68  L.R.A.  778,  77  S.  W.  876. 

Texasw  —  International  &  G.  N.  R. 
Co.  V.  Shelton  (1904)  —  Tex.  Civ.  App. 
— ,  81  S.  W.  794;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Henderson  (1905)  38  Tex.  Civ. 
App.  419,  86  S.  W.  371;  St.  Louis 
Southwestern  R.  Co.  v.  Gentry  (1906) 
43  Tex.  Civ.  App.  299,  95  S.  W.  74; 
Missouri,  K.  &  T.  R.  Co.  v.  Letot 
(1911)  —  Tex.  Civ.  App.  — ,  135  S.  W. 
656;  Missouri,  K.  &  T.  R.  Co.  v.  For- 


rest (1912)  —  Tex.  Civ.  App.  — ,  148 
S.  W.  1176. 

Washington. — ^Wedemeyer  v.  Crouch 
(1912)  68  Wash.  14,  43  L.R.A.(N.S.) 
1090, 122  Pac.  366 ;  Northern  P.  R.  Co. 
V.  Adams  County  (1914)  78  Wash.  53, 
61  L.R.A.(N.S.)   274,  138  Pac.  307. 

It  was  said  in  St.  Louis  v.  Gait 
(Mo.)  supra:  "It  is  a  fact  of  common 
information,  of  which  courts  may 
properly  take  judicial  notice,  that  a 
high,  rank  growth  of  weeds  in  a  popu- 
lous community  has  a  strong  tendency 
to  produce  sickness  and  to  impair  the 
health  of  the  inhabitants,  and  so  may 
be  a  nuisance  in  such  locality,  not- 
withstanding they  may  be  compara- 
tively innocuous  in  the  country,  when 
far  away  from  human  habitation." 
And  it  was  held  in  this  case  that  a 
city  charter,  empowering  the  corpora- 
tion to  abate  nuisances  on  private 
property,  to  secure  the  general  health 
of  the  inhabitants,  and  to  pass  such 
ordinances  as  might  be  expedient  in 
maintaining  the  health  and  welfare  of 
the  city,  conferred  ample  power  to 
pass  an  ordinance  requiring  all  own- 
ers of  city  lots  to  cut  all  weeds  over 
1  foot  high  growing  thereon,  and  pro- 
viding a  penalty  for  the  violation  of 
the  ordinance. 

The  police  power  of  the  state  was 
held  in  State  v.  Boehm  (Minn.)  supra, 
to  include  power  to  make  and  adopt  a 
reasonable  plan  for  the  eradication  of 
noxious  weeds,  not  only  from  the  high- 
ways, but  from  the  lands  owned  by 
private  parties;  and  an  act  declaring 
certain  weeds  to  be  nuisances,  and  im- 
posing a  penalty  upon  the  owner  of 
land  who  neglected  or  refused  to  re- 
move them  after  proper  notice,  was 
held  to  provide  a  reasonable  plan. 

It  was  held  also  in  State  v.  Boehm 
(Minn.)  supra,  that  the  statute,  which 
declared  wild  mustard  to  be  a  nui- 
sance, and  imposed  a  penalty  upon 
the  owner  of  land  who  refused  or  neg- 
lected to  remove,  it  after -notice,  was 
not  unconstitutional  as  violative  of  a 
provision  of  the  Constitution  that  no 
law  should  embrace  more  than  one 
subject,  which  should  be  expressed  in 
its  title,  the  contention  being  that  the 
title  of  the  statute,  "An  Act  to  De- 
clare Certain  Weeds  Nuisances,  and 
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to  Provide  for  Their  Deatruction/' 
made  no  reference  to  the  penalty. 

An  act  of  Congress  imposing  a  fine 
upon  the  owner  of  any  property  in  the 
city  of  Washington,  upon  conviction  of 
neglect  or  refusal,  after  notice,  to  re- 
move weeds  over  4  inches  in  height, 
wa»  held  constitutional  in  District  of 
Columbia  v.  Green  (1907)  29  App.  D. 
C.  296,  the  police  power  of  Congress 
being  conceded. 

The  court  in  Chicago,  T.  H.  &  S.  E. 
R.  Co.  V.  Anderson  (1914)  182  Ind. 
140,  105  N.  E.  49,  Ann.  Cas.  1917A, 
182,  held  constitutional  a  statute  re- 
quiring railroad  companies,  between 
the  1st  day  of  July  and  the  20th  of 
August  of  each  year,  to  cut  all  this>- 
tles  and  noxious  weeds  growing  on 
land  occupied  by  them,  and  praviding 
that  any  railroad  company  refusing  or 
neglecting  to  comply  with  the  statute 
should  be  liable  to  a  penalty  of  $25 
which  might  be  recovered  in  an  action 
by  any  person  feeling  himself  ag- 
grieved. The  contentions  were  that 
the  statute  was  unconstitutional,  as 
denying  railroad  companies  the  equal 
protection  of  the  laws,  in  that  it  im- 
posed duties  and  obligations  on  them 
not  imposed  on  other  citizens  or  cor- 
porations, and  that  it  unconstitu- 
tionally deprived  the  railway  company 
of  its  property  without  due  process 
and  without  compensation,  in  that  the 
penalty  was  imposed  in  favor  of  any 
person  aggrieved,  whether  he  had  suf- 
fered damages  or  not.  The  decision 
is  affirmed  in  (1916)  242  U.  S.  283,  61 
L.  ed.  302,  37  Sup.  Ct.  Rep.  124,  in 
which  the  court  ruled  that  the  statute 
would  not  be  held  to  offend  against 
the  equal  protection  of  the  laws  or  the 
due  process  of  law  clauses  of  the  Fed- 
eral Constitution,  where  it  had  as  yet 
been  given  no  broader  construction  by 
the  state  court  than  one  which  per- 
mitted a  single  recovery  by  a  con- 
tiguous landowner  because  of  a  rail- 
way's failure  to  cut  and  destroy  weeds 
on  its  right  of  way. 

And  the  Texas  statute  imposing  up- 
on railroad  companies  alone  a  penalty 
for  allowing  Johnson  grass  or  Russian 
thistles  to  mature  and  go  to  seed  upon 
its  land,  and  giving  to  the  owner  of 
contiguous  lands  the  right  to  sue  for 


the  penalty  and  for  such  damages  as 
he  suffered  from  the  violation  of  the 
act,  provided  he  was  not  guilty  of  the 
same  offense,  has  been  sustained  in 
several  cases.  Missouri,  K.  &  T.  R. 
Co.  V.  May  (1904)  194  U.  S.  267,  48 
L.  ed.  971,  24  Sup.  Ct.  Rep.  638  (where 
it  was  contended  that  the  statute  de- 
nied the  equal  protection  of  the  laws) ; 
Missouri,  K.  &  T.  R.  Co.  v.  Forrest 
(1912)  —  Tex.  Civ.  App.  — ,  148  S.  W. 
1176  (where  the  same  contention  was 
made,  and  also  that  the  statute  was 
unreasonable  and  discriminatory) ; 
St.  Louis  Southwestern  R.  Co.  v.  Gen- 
try (1906)  43  Tex.  Civ.  App.  299.  95 
S.  W.  74  (sustaining  that  part  of  the 
statute  imposing  a  penalty) ;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Letot  (1911) 
—  Tex.  Civ.  App.  — ,  135  S.  W.  656 
(same) ;  International  &  6.  N.  R.  Co. 
V.  Shelton  (1904)  —  Tex.  Civ.  App. 
— ,  81  S.  W.  794;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Henderson  (1905)  38  Tex.  Civ. 
App.  419,  86  S.  W.  371  (the  contention 
being  that  the  statute  deprived  the 
railway  company  of  property  without 
due  process  of  law) . 

It  was  admitted  in  Missouri,  K.  &  T. 
R.  Co.  V.  May  (U.  S.)  supra,  that  John- 
son grass  is  a  menace  to  crops,  and 
that  a  general  regulation  thereof  for 
the  protection  of  farming  would  be 
valid;  but  it  was  contended  that  the 
statute  in  question  made  an  unfair 
discrimination  against  railroad  com- 
panies. The  Federal  Supreme  Court, 
however,  upheld  the  statute  on  the 
ground  that  local  conditions  might 
have  justified  this  limited  application 
of  the  statute,  and  applied  the  rule 
that,  when  a  state  legislature  has  de- 
clared that  in  its  opinion  public  policy 
requires  a  certain  measure,  its  action 
should  not  be  disturbed  by  the  courts 
under  the  14th  Amendment,  unless 
they  can  see  clearly  that  there  is  no 
fair  reason  for  the  law  that  would  not 
require  with  equal  force  its  extension 
to  others  whom  it  leaves  untouched. 

But  so  much  of  the  Texas  statute  as 
authorized  recovery  of  damages  for 
permitting  Johnson  gr^ss  to  go  to  seed 
was  held  void  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Stokes  (1905)  —  Tex.  Civ.  App. 
— ,  91  S.  W.  328,  as  not  embraced  in 
the  title  of  the  act,  "An  Act  to  Pro- 
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hibit  Railroad  and  Railway  Compa- 
nies or  Corporations  in  This  State 
from  Permitting  Johnson  Grass  or 
Russian  Thistles  from  Going  to  S^ed 
upon  Their  Right  of  Way,  and  Fixing 
a  Penalty." 

A  statute  requiring  a  landowner  to 
cut,  or  pay  for  cutting,  the  noxious 
weeds  in  the  abutting  highway  to  the 
center  thereof,  was  held  in  Northern 
P.  R.  Co.  V.  Adams  County  (1914)  78 
Wash.  58,  51  L.R.A.(N.S.)  274,  138 
Pac.  807,  not  to  deprive  the  landowner 
of  his  property  without  due  process 
of  law.  The  court  said:  "While  no 
cases  directly  in  point  have  been  called 
to  our  attention,  we  think  the  same 
principle  must  govern  this  case  as 
controls  those  cases  where  property 
owners  have  been  required  to  remove 
snow  and  ice  from  sidewalks  in  front 
of  their  premises.  .  .  .  While  the 
courts  of  various  states  are  in  conflict 
on  the  question  of  the  validity  of  city 
ordinances  requiring  owners  or  occu- 
pants of  property  to  remove  snow  and 
ice  from  sidewalks  abutting  thereon, 
we  are  of  the  opinion  that  the  better 
rule  is  as  declared  by  those  states 
which  hold  to  the  rule  that  such  ordi- 
nances are  a  valid  police  regulation. 
.  •  •  So  in  this  case,  with  many 
miles  of  highways  in  a  county,  it 
would  be  utterly  impossible  for  the 
county  authorities  to  keep  noxious 
weeds  from  the  highways.  It  is  a  com- 
paratively easy  matter  for  the  owners 
of  land  abutting  thereon  to  destroy 
these  noxious  weeds.  Their  destruc- 
tion is  a  benefit  principally  to  the 
property  owners,  because,  if  the  prop- 
erly owners  are  required  to  destroy 
the  noxious  weeds  upon  their  lands, 
and  such  weeds  are  permitted  to  grow 
in  the  highways,  the  destruction  of  the 
weeds  upon  their  lands  is  of  no  prac- 
tical benefit.  It  is  necessary  that  the 
weeds  upon  the  highways  be  de- 
stroyed, as  well  as  those  upon  the  ad- 
joining lands.  It  is  reasonable,  we 
think,  that  the  owners  of  lands  may  be 
required  to  destroy  noxious  weeds  to 
the  center  of  the  highways  abutting 
thereon,  as  a  special  benefit  to  their 
own  lands." 

The  validity  of  the  Washington 
statute  making  it  the  duty  of  district 


road  supervisors  to  notify  the  owner, 
lessee,  occupant,  agent,  or  person  hav- 
ing the  care  or  charge  of  any  land 
within  his  district  whereon  noxious 
weeds  are  growing,  requiring  such 
owner,  lessee,  etc.,  to  cut  the  same 
within  ten  days  from  service  of  no- 
tice, or,  on  his  failure  or  refusal  to 
do  so,  authorizing  the  road  supervisor 
to  cause  the  weeds  to  be  cut,  the  stat- 
ute being  applicable  also  to  a  case  of 
weeds  growing  in  a  highway  border- 
ing on  the  land  of  the  person  notified, 
seems  assumed  in  North  Coast  F.  Ins. 
Co.  V.  Lincoln  County  (1914)  81  Wash. 
811,  142  Pac.  661,  where,  however,  it 
was  held  that  the  plaintiff  could  enjoin 
the  collection  of  a  tax  levied  on  his 
land  to  pay  the  cost  Of  destroying  nox- 
ious weeds  growing  thereon,  since 
statutory  requirements  as  to  service  of 
notice  had  not  been  complied  with. 

In  Wedemeyer  v.  Crouch  (1912)  68 
Wash.  14,  48  L.R.A.(N.S.)  1090,  122 
Pac.  866,  a  statute  providing  for  the 
destruction  of  noxious  weeds  upon 
land  of  a  nonresident  at  his  expense, 
after  merely  posting  notice  requiring 
their  destruction  on  the  property,  was 
held  not  to  deprive  him  of  his  prop- 
erty without  due  process  of  law, 
where  the  statute  required  that  notice 
of  the  expense  should  be  mailed  to 
him,  and  provided  that,  if  the  claim 
was  not  paid  within  thirty  days,  it 
should  be  presented  to  the  county  com- 
missioners, before  whom  he  might 
contest  its  validity  before  the  cost  was 
assessed  against  him. 

It  was  held  also  in  Wedemeyer  v. 
Crouch  (Wash.)  supra,  that  the  con- 
stitutional requirement  of  uniformity 
of  taxation  was  not  violated  by  re- 
quiring property  owners  to  bear  the 
expense  of  the  destruction  by  public 
authorities  of  noxious  weeds  allowed 
by  them  to  grow  upon  their  property. 

But  in  People  ex  rel.  Van  Slooten  v. 
Cook  County  (1906)  221  IlL  493,  77  N. 
E.  914,' it  was  held  that  a  constitu- 
tional provision  that  taxation  should 
be  uniform,  and  in  proportion  to  the 
value  of  the  taxable  property,  was 
violated  by  the  Illinois  "Canadian 
Thistle"  Statute  of  1908,  which  re- 
quired county  boards  in  certain  coun- 
ties to  appoint  a  commissioner  of  Ca- 
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nadian  thistles  and  noxious  weeds, 
fixed  his  compensation  at  $5  per  day, 
provided  that  if  certain  noxious  weeds, 
which  were  declared  to  be  nuisances, 
should  be  found  growing  on  land  with* 
in  the  territory  for  which  a  commis- 
sioner was  appointed,  and  the  own^ 
failed  to  remove  them  within  a  certain 
time  after  notice,  it  should  be  the 
commissioner's  duty  to  cause  their  re- 
moval, and  that  each  lot  or  tract  of 
land  from  which  such  noxious  weeds 
were  removed  by  the  commissioner 
should  bear  its  pro  rata  share  of  the 
incidental  expenses  and  compensation 
of  the  commissioner,  as  well  as  the 
actual  expense  incurred  in  removing 


the  noxious  weeds,  not  exceeding  a 
certain  sum. 

It  was  further  held  in  the  Van  Sloot- 
en  Case  (111.)  supra,  that  the  statute 
was  not  within  the  exception  contained 
in  another  clause  of  the  Constitution, 
which  provided  that  the  legislature 
might  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  pow- 
er to  make  local  improvements  by  spe- 
cial assessment,  or  by  special  taxation 
of  contiguous  property,  or  otherwise, 
since  counties  or  townships  were  not 
included  in  this  clause^  and  the  re- 
moval of  noxious  weeds  was  not  a 
local  improvement  within  the  meaning 
of  the  exception.  R.  E.  H. 


FRANK  W.  DENTON 
v. 

ISABELLE  JAMES. 
SARAH  L.  DENTON,  Intervener,  Appt 

Kansas  Supreme  Court '^November  6,  1920» 
(107  Kan.  729,  193  Pac  807.) 

Parent  and  child  —  effect  of  consent  to  religious  training. 

1.  In  this  instance  the  child's  mother  was  a  Roman  Catholic,  and  the 
father  agreed  the  child  should  be  reared  in  its  mother's  reli^ous  faith. 
The  maternal  grandmother  is  a  Roman  Catholic,  and  the  mother  by 
adoption  is  not.  Held,  the  facts  stated  afford  no  ground  for  depriving  the 
mother  by  adoption  of  custody  of  the  child  during  the  school  year. 

[See  note  on  this  question  beginning  on  page  1153.] 


—  adoption  — .consent  of  guardian. 

2.  A  female  child,  whose  sole  sur- 
viving parent  was  her  father,  was 
placed,  by  order  of  court  made  in  a 
habeas  corpus  proceeding,  in  the  cus- 
tody of  her  maternal  grandmother 
from  September  1  to  June  1  of  each 
year,  and  in  the  custody  of  her  pater- 
nal grandmother  the  remainder  of  the 
year.  In  the  month  of  June,  and  while 
she  was  in  lawful  custody  of  the  child, 
the  paternal  grandmother  adopted  her. 
The  child  had  no  guardian  such  as 
the  statute  (Gen,  Stat.  1915,  §§  5041, 
5042)  relating  to  guardian  and  ward 
recognizes,  and  the  father  appeared 
and  consented  to  the  adoption.  Held, 
it  was  not  essential  to  jurisdiction  of 
the  probate  court  sanctioning  the 
adoption  that  the  maternal  grandmoth- 
er should  be  notified,  or  should  appear 
or  consent. 

Headnotes  by  Burch,  J. 


Guardian  and  ward  —  parent  natural 
guardian. 

3.  By  statute  (Gen.  Stat.  1915, 
^  5041)  the  father  and  mother  are  nat- 
ural guardians  of  their  child.  If  one 
die,  natural  guardianship  devolves  on 
the  other.  The  other  then  has  the 
right  to  custody  of  the  child,  and  the 
welfare  of  the  child  is  best  subserved 
by  leaving  it  with  its  natural  guardian 
until  it  is  demonstrated  that  the 
parent  is  unfit  to  discharge  the  du- 
ties which  are  correlative  to  his 
right. 

[See  12  R.  C.  L.  1107.] 

Parent  and  child  —  adoption  —  effect. 

4.  The  domestic  relation  of  parent 
and  child  created  by  adoption  confers 
the  same  right  of  custody  as  the  nat- 
ural relation. 

[See  1  R.  C.  L.  611.] 
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—  control  of  education. 

5.  A  parent*  including  a  parent. by 
adoption,  has  the  right  to  control  the 
education  of  the  child. 

[See  24  R.  G.  L.  558.] 

—  effect  of  religioas  views. 

6.  Aside  from  teachings  subversive 
of  morality  and  decency,  and  some 
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others  equally  obnoxious,  the  courts 
have  no  authority  over  that  part  of  a 
child's,  training  which  consists  in  reli- 
gious discipline;  and,  in  a  dispute 
relating  to  custody,  religious  views  af- 
ford no  ground  for  depriving  a  parent 
of  custody,  who  is  otherwise  qualified. 
[See  14  R.  C.  L.  271.] 


Appeal  by  intervener  from  a  judgment  of  the  District  Court  for  Sedg- 
wick County  (Sargent,  J.)  in  favor  of  defendant  in  a  habeas  corpus  pro- 
ceeding by  plaintiff  to  obtain  custody  of  his  minor  daughter.  Reversed 
vrith  directions. 


The  facts  are  stated  in  the  opinion 

Messrs.  Thomas  C.  Wilson,  Kos  Har- 
ris &  V.  Harris^  for  appellant: 

The  judgment  in  a  habeas  corpus 
in  regard  to  the  custody  of  a  child 
will  not  prevent  another  court  from 
making  a  different  order,  and  this  is 
true  even  though  there  is  no  material 
change  or  circumstances  to  be  shown. 

Re  King,  66  Kan.  695,  67  L.R.A.  783, 
97  Am.  St.  Rep.  399,  72  Pac.  263 ;  Fer- 
guson V.  Ferguson,  36  Mo.  197;  Re 
Doyle,  16  Mo.  App.  159. 

There  could  be  no  adoption  in  the 
case  at  bar  without  the  consent  of 
Frank  W.  Denton. 

Re  Cozza,  163  Gal.  514,  126  Pac.  161, 
Ann.  Gas.  1914A,  214;  Miller  v.  Hig- 
gins,  14  Gal.  App.  156,  111  Pac.  403; 
Heydorf  v.  Cooper,  90  Kan.  513,  135 
Pac.  578. 

The  district  court's  judgment,  in  so 
far  as  it  is  undertaking  to  control  the 
custody  of  the  child  for  the  future,  for 
any  definite  length  of  time,  is  simply 
a  void  judgment. 

Ex  parte  Smith,  —  Mo.  App.  — ,  200 
S.  W.  681. 

Having  found  that  the  adoption  is 
regular,  and  having  seen  that  the 
child  is  now  the  child  of  Sarah  L.  Den- 
ton, who  has  been  found  to  be  a  proper 
person  to  have  the  care  of  it,  the  court 
could  not,  under  the  law,  take  it  from 
its  parent  and  put  it  in  the  custody  of 
anyone  else. 

Pinney  v.  Sulzen,  91  Kan.  407,  187 
Pac.  987,  Ann.  Gas.  1915G,  649;  Swar- 
ens  V.  S  war  ens,  78  Kan.  682,  97  Pac. 
968;  Re  Hosford,  107  Kan.  115,  11 
A.L.R.  142, 190  Pac.  765. 

Messrs.  S.  B.  Amidon,  S.  A.  Buck- 
land,  H.  W.  Hart,  Glenn  Porter,  and 
George  McGill,  for  appellee: 

The  welfare  of  the  child  will  be  best 
subserved  by  its  remaining  in  the 
custody  of  Isabelle  James  for  nine 
months  of  the  year,  as  provided  by 


of  the  court. 

the  two  judgments  in  the  district 
court. 

Re  Sort,  25  Kan.  308,  37  Am.  Rep. 
255;  Ghapsky  v.  Wood,  26  Kan.  650, 
40  Am.  Rep.  321;  Re  Bullen,  28  Kan. 
781;  Re  Beckwith,  43  Kan.  159,  28  Pac. 
164;  Re  Snook,  54  Kan.  219,  38  Pac. 
272;  Re  Hickey  (Re  Pryse)  85  Kan. 
556,  41  L.R.A.(N.S.)  564,  118  Pac.  56; 
Guber  v.  Mathias,  105  Kan.  515,  184 
Pac.  850;  Eckhard  v.  Eckhard,  29  Neb. 
457,  45  N.  W.  466;  Masterson  v.  Mas- 
terson,  24  Ky.  L.  Rep.  1352,  71  S.  W. 
490;  Power  v.  Power,  65  N.  J.  Eq.  93, 
55  Atl.  Ill;  People  ex  rel.  Catlin  v. 
Gatlin,  69  Misc.  191,  126  N.  Y.  Supp. 
350;  Joab  v.  Sheets,  99  Ind.  328;  Peo- 
ple ex  rel.  Elder  v.  Elder,  98  App.  Div. 
244,  90  N.  Y.  Supp.  703;  Harris  v. 
Harris,  115  N.  G.  587,  44  Am.  St.  Rep. 
471,  20  S.  E.  187;  Paddock  v.  Eager, 
32  N.  Y.  S.  R.  925, 10  N.  Y.  Supp.  710; 
Williams  v.  Williams,  13  Ind.  523; 
Gohn  V.  Scott,  231  111.  556,  121  Am.  St. 
Rep.  342,  83  N.  E.  191;  Redmond  v. 
Redmond,  113  Mo.  App.  351,  88  S.  W. 
129;  State  ex  rel.  Flint  v.  Flint,  63 
Minn.  187,  65  N.  W.  272 ;  State  ex  rel. 
Greenwood  v.  Greenwood,  84  Minn. 
203,  87  N.  W.  489 ;  Shallcross  v.  Shall- 
cross,  135  Ky.  418,  122  S.  W.  223 ;  Cot- 
tier V.  People,  61  111.  App.  17 ;  Keesling 
V.  Keesling,  42  Ind.  App.  361,  85  N.  E. 
837 ;  State  ex  rel.  Filbert  v.  Schroeder, 
37  Neb.  571,  56  N.  W.  307;  Lambert 
v.  Lambert,  16  Or.  485,  19  Pac.  459; 
Rice  V.  Rice,  21  Tex.  58;  Moyer  v. 
Moyer,  75  N.  J.  Eq.  439,  72  Atl.  965; 
Jones  V.  Darnall,  103  Ind.  569,  53  Am. 
Rep.  545,  2  N.  E.  229;  Bryan  v.  Lyon, 
104  Ind.  227,  54  Am.  Rep.  308,  3  N.  E. 
880 ;  Hussey  v.  Whiting,  145  Ind.  580, 
57  Am.  St.  Rep.  220,  44  N.  E.  639. 

The  adoption  proceedings  are  void. 

Re  Petitt,  84  Kan.  643,  114  Pac. 
1071;. Re  Bush,  47  Kan.  264,  27  Pac. 
1003;  Dunham  v.  Dunham,  162  111.  589, 
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44  N.  E.  841 ;  Miller  v.  Higffins,  14  Cal. 
App.  166,  111  Pac.  403;  Heydorf  v. 
Cooper,  90  Kan.  511,  135  Pac.  578; 
Booth  V.  Van  Allen,  7  Phila.  401. 

Messrs.  Waters  &  Waters  also  for 
appellee. 

Burchy  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  is  taken  from  an  order 
of  the  district  court  disposing  of 
custody  of  a  child. 

Caroline  Denton,  the  child  of 
Frank  W.  and  Mary  B.  Denton,  was 
bom  in  March,  1910.  In  January, 
1919,  Mary  B.  Denton  died,  and  the 
child  was  taken  by  Mary  B.  Den- 
ton's mother,  Isabelle  James.  After- 
wards Frank  W.  Denton  instituted 
a  proceeding  in  habeas  corpus  to 
obtain  custody  of  the  child,  which 
resulted  in  the  following  order, 
made  in  December,  1919 : 

"That  the  custody  of  the  said 
child,  Caroline  Denton,  at  this  time, 
be  given  to  the  defendant  and  re- 
spondt^nt,  Isabelle  James,  from  this 
date  until  the  1st  day  of  June,  1920. 

"That  on  June  1, 1920,  Mrs.  Sallie 
Denton,  the  mother  of  the  plaintiff 
Frank  W.  Denton,  be  entitled  to  the 
custody  of  the  said  child  until  Sep- 
tember 1, 1920,  and  that  on  Septem- 
ber 1,  1920,  the  said  child  shall  be 
returned  to  the  custody  of  the  said 
defendant  and  respondent,  who 
shall  have  such  custody  of  said  child 
until  June  1,  1921,  at  which  date 
the  custody  of  said  child  shall  be 
given  to  Mrs.  Sallie  Denton  until  the 
1st  day  of  September,  1921. 

"It  is  further  ordered  that  the 
disposition  and  custody  of  the  said 
child,  from  year  to  year,  for  the 
months  above  set  forth,  be  con- 
tinued. 

"It  is  further  ordered  that  on 
each  succeeding  Saturday  from  this 
date,  so  long  as  this  order  may  con- 
tinue in  force,  and  while  the  child 
is  in  the  custody  of  Mrs.  Isabelle 
James,  and  in  the  city  of  Wichita, 
Kansas,  the  said  child  shall  be  de- 
livered by  said  Isabelle  James  into 
the  custody  of  the  said  Mrs.  Sallie 
Denton,  at  the  residence  of  Mrs. 
James,  in  the  city  of  Wichita,  Kan- 
sas, when  called  for,  who  shall  re- 


turn the  said  child  to  the  defendant 
and  respondent,  Isabelle  James,  by 
9  o'clock  P.  M.  on  each  Saturday. 

"It  is  further  ordered,  adjudged, 
and  decreed  that  between  the  1st 
day  of  June  and  the  1st  day  of  Sep- 
tember of  each  year,  when  the  care 
and  custbdy  is  given  to  the  said 
Sarah  L.  Denton,  and  while  the 
child  is  in  Wichita,  Kansas,  the  said 
defendant,  Isabelle  James,  shall 
have  permission  to  see  said  child 
and  have  her  custody  on  Saturday 
of  each  week  between  the  hours  of 
9:30  A.  M.  and  5  P.  M. 

"And  it  is  further  ordered  that 
during  the  Christmas  and  Easter 
holidays  the  said  child  shall  spend 
one  half  of  her  time  with  Mrs.  Isa- 
belle James,  and  one  half  of  her  time 
with  Mrs.  Sallie  Denton. 

"It  is  further  ordered  that  during 
the  time  that  said  Caroline  Denton 
is  i^ith  Mrs.  Sallie  Denton,  the 
father  of  the  said  child,  Frank  W. 
Denton,  may  visit  the  said  child  and 
enjoy  her  society,  and  during  the 
said  time  the  child  is  witii  Mrs. 
Sallie  Denton  the  said  father  may 
have  said  child  in  his  possession,  but 
under  the  control  of  Mrs.  Sallie  Den- 
ton, and  shall  not  remove  her  from 
the  state  of  Kansas,  returning  the 
child  to  Mrs.  Sallie  Denton  in  due 
time  and  season,  so  that  the  child 
may  be  delivered  to  her,  to  be  de- 
livered to  Mrs.  Isabelle  James,  as 
herein  provided.'' 

The  parties  acquiesced  in  the  or- 
der, and  custody  of  the  child  was 
shared  according  to  its  terms.  On 
June  18,  1920,  while  the  child  was 
in  lawful  custody  of  Sallie  Denton 
by  virtue  of  the  order,  she  adopted 
it  by  formal  proceedings  in  the  pro- 
bate court.  On  September  1,  1920, 
Sallie  Denton,  exercising  the  right 
of  parent  by  adoption,  did  not  re- 
turn the  child  to  Isabelle  James. 
Isabelle  James  applied  to  the  dis- 
trict court  for  an  order  directing 
the  sheriff  to  seize  the  child  and 
return  it  to  her.  The  application 
was  made  under  the  title  of  the 
habeas  corpus  proceeding.  Sallie 
Denton  intervened,  and  issues  were 
framed  between  herself  and  Isabelle 
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James>  covering  the  whole  subject  of 
welfare  of  the  child  and  right  to  its 
custody.  At  the  conclusion  of  the 
hearing  the  court  summed  up  the 
case  as  follows : 

I  am  of  the  opinion  still  that  for 
the  best  interests  of  this  child  it 
should  go  to  Mrs.  James  for  nine 
months, — ^for  the  best  interests  of 
the  child,  and  because  it  has  been 
educated  in  the  same  line ;  and  that 
for  the  other  three  months  it  should 
go  to  Mrs.  Denton.  But  the  only 
question  now  is  as  to  the  effect  of 
these  proceedings  in  the  probate 
court.  I  would  not  consider  that 
either  of  these  ladies  was  improper, 
but  I  consider  that  under  all  condi- 
tions the  best  interests  of  the  child 
would  be  subserved  by  giving  it  to 
Mrs.  James.  If  Mrs.  James  wasn't 
in  the  case,  Mrs.  Denton  would  be 
an  eminently  proper  person,  and  the 
child  would  be  fortunate  to  be 
adopted  by  her.  I  am  choosing 
under  the  circumstances  what  I 
think  would  be  best  for  the  child. 

By  Mr.  Wilson.  Don't  you  think 
Mrs.  Denton  could  educate  that 
child  as  well  as  Mrs.  James  ? 

By  the  Court.    Yes. 

By  Mr.  Wilson.  Then,  why  would 
it  be — 

By  the  Court.  That  is,  if  the  child 
hadn't  been  started  in  one  line.  The 
mother  wanted  the  child  educated  in 
a  certain  way,  and  the  father  agreed 
to  it,  and  that  should  be  carried  out. 
Of  course,  if  the  child  had  been 
given  to  Mrs.  Denton  early,  and  a 
certain  line  of  education  proceeded 
— (further  argument  of  counsel). 

By  the  Court.  The  adoption  pro- 
ceedings are  legal;  at  least,  so  far 
as  making  the  child  the  heir  of  Mrs. 
Denton.  ...  I  will  announce 
my  decision  as  soon  as  I  can  reach  it. 

The  matters  which  the  court 
seemed  reticent  about  stating  in 
plain  terms  were  these :  The  child's 
mother  was  a  Roman  Catholic.  The 
father  agreed  with  the  mother  that 
the  child  should  be  reared  in  the 
mother's  religious  faith.  Isabelle 
James  is  a  Roman  Catholic,  and 
Sallie  Denton  is  not.     The  formal 
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judgment  recited  that  it  was  for  the 
best  interest  of  the  child  the  order 
made  in  the  habeas  corpus  proceed- 
ing should  be  carried  out,  and  that 
validity  of  the  adoption  proceeding 
could  not  be  collaterally  attacked. 

If  the  probate  court  had  jurisdic- 
tion to  make  the  oirder  of  adoption, 
the  propriety  of  the  order  cannot  be 
questioned  in  this  proceeding,  and 
the  child  is  the  child  of  Sallie  Den- 
ton. Isabelle  James  contends  the 
probate  court  proceeding  was  void 
for  lack  of  jurisdiction,  because  she 
was  not  required  to  appear,  and  was 
not  notified  or  given  opportunity 
to  present  her  claim  to  custody  of 
the  child.  The  statute  relating  to 
adoption  reads  as  follows : 

"Any  person  may  appear  in  the 
probate  court  of  the  county  of  his 
or  her  residence  and  offer  to  adopt 
any  minor  child  or  children  as  his 
or  her  own.  Thereupon  the  court 
shall  investigate  the  matter,  and 
shall  require  that  the  minor  appear 
or  be  brought  before  the  court,  and 
shall  require  that  such  of  the 
minor's  parents  as  are  living  in  the 
state,  and  the  guardian  (if  any), 
appear  also  in  court,  without  ex- 
pense to  the  public ;  and  if  either  or 
both  parents  of  such  minor  are  non- 
residents of  the  state,  there  shall  be 
filed  an  affidavit  made  by  all  such 
nonresident  parents  or  guardian 
setting  forth  that  they  are  parents 
of  such  minors,  and  that  they  con- 
sent to  such  adoption  by  the  appli- 
cant, and  that  such  consent  is  free 
and  voluntary;  and  if  the  probate 
court  shall  find  that  the  minor  and 
the  living  parents  of  such  minor  and 
the  guardian  (if  any)  consent  freely 
and  voluntarily  to  such  adoption, 
the  said  court  shall  record  its  pro- 
ceedings in  the  journal,  declaring 
each  such  minor  child  to  be  the  child 
and  heir  of  such  person  so  adopting 
such  minor;  and  then  and  there- 
after such  person  so  adopting  such 
minor  shall  be  entitled  to  exercise 
any  and  all  the  rights  of  a  parent, 
and  be  subject  to  all  the  liabilities 
of  that  relation.  If  the  probate 
court  on  investigation  finds  that  the 
person  offering  to  adopt  such  minor 
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child  is  unfit,  or  financially  unable, 
properly  to  assume  the  relation  of 
parent  to  such  minor,  such  court 
shall  refuse  to  permit  such  adoption 
to  be  made.  If  either  parent  is  al- 
leged to  be  dead,  proof  of  death  shall 
be  made  by  affidavit.  If  the  parents 
of  such  minor  child  shall  have  been 
divorced,  the  consent  of  the  parent 
to  whom  custody  of  such  child  shall 
have  been  awarded  shall  be  neces- 
sary to  authorize  an  order  of  adop- 
tion, but  the  consent  of  the  other 
parent,  though  desirable,  shall  not 
be  necessary.    .    .    . 

"Minor  children  adopted  as  afore- 
said shall  assume  the  surname  of  the 
person  by  whom  they  are  adopted, 
and  shall  be  entitled  to  the  same 
rights  of  person  and  property,  as 
children  or  heirs  at  law  of  the  per- 
son thus  adopting  them."  Gen. 
Stat.  1915,  §§  6362,  6363. 

The  statute  does  not  recognize 
notice  at  all.  It  requires  appear- 
ance. Under  circumstances  not  now 
material,  certain  appearances  are 
^   ^.,^  dispensed  with.    In 

Parent  and  eblld    xv,;^    :«^«4.„-,«-.     ■^'^^^ 

^adoption^  this  mstaucc,  pres- 

ence of  tho  follow- 
ing persons  in  court 
was  necessary:  Caroline  Denton, 
the  child;  Frank  W.  Denton,  the 
child's  father;  the  child's  guardian, 
if  any;  and  Sallie  Denton,  the  per- 
son offering  to  adopt.  Did  Caroline 
Denton  have  a  guardian,  other  than 
her  natural  guardian,  within  the 
meaning  of  the  statute,  whose  ap- 
pearance was  indispensable  to  her 
adoption  ? 

The  legislature  has  dealt  with  the 
subject  of  guardians  as  fully  as  it 
has  dealt  with  the  subject  of  adop- 
tion. The  two  statutes  might  well 
be  read  as  one,  under  the  general 
title,  "Welfare  of  Minor  Children," 
and  the  presumption  is  that,  when 
the  word  "guardian'*  was  used  in 
the  Adoption  Statute,  it  meant  the 
kind  of  guardian  which  had  been 
the  subject  of  legislative  thought. 
There  are  three  kinds  of  guardians, 
and  no  more:  natural  guardians, 
testamentary  guardians,  and  pro- 
bate  guardians.     The  father  and 


coniient   of 
arnardlan. 


mother  are  natural  guardians,  and 
if    either    die,    or 
become      incapable  mrS^rr^t^ 
of    actinir,    natural  »**»"^i 

,.       *,'  .  ***•*'"'■«**    flmardlan. 

guardianship  de- 
volves on  the  other.  One  parent 
who  survives  the  other  may  by  will 
appoint  a  guardian  for  his  child, 
and  the  appointee  has  the  same 
power  and  performs  the  same  duties 
regarding  the  person  and  estate  of 
the  child  as  a  natural  guardian.  If 
no  testamentary  guardian  has  been 
appointed,  or  if  living  parents  be 
disqualified  to  act  as  guardians,  the 
probate  court  may  appoint  one. 
Gen.  Stat.  1915,  §§  5041,  5042.  Sec- 
tion 5049  of  the  statutes  reads  as 
follows :  "Guardians  of  the  persona 
of  minors  have  the  same  power  and 
control  over  them  that  parents 
would  have  if  living. 

Guardians  of  property  belong  to 
the  same  classes.  Natural  guard- 
ians are  guardians  of  property  pro- 
vided by  themselves.  Probate 
guardians  must  be  appointed  for 
other  property,  and  testamentary 
guardians  for  estates  may  be  ap- 
pointed in  the  same  way  as  for  per- 
sons. District  courts  have  no  power 
to  appoint  guardians,  and  supervi- 
sion and  control  of  the  conduct  of 
guardians  are  vested  in  the  probate 
court.  In  this  instance  we  are  not 
concerned  with  property  guardian- 
ship. 

Turning  to  the  Adoption  Statute, 
it  will  be  observed  that  nobody  is. 
required  to  appear  at  an  adoption 
proceeding  who  is  not  required  to 
consent  to  it,  and  the  reason  for  ap- 
pearance must  be  found  in  the  rea- 
son for  consent.  It  seems  quite 
clear  that  the  consent  of  parents  is 
required  because,  with  the  adoption 
of  their  child  by  another,  their  par- 
enthood comes  to  an  end.  The  child 
becomes  the  child  of  the  person 
adopting  it.  A  guardian  is  one 
whom  the  law  substitutes  for  par- 
ents. He  stands  in  loco  parentis, 
and  is  sometimes  referred  to  as 
temporary  parent.  The  equivalent 
of  the  parental  status  which  a 
guardian  enjoys  by  virtue  of  the  ex- 
press terms  of  the  statute  is  termi- 
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nated  by  adoption,  and  so  he  must 
appear  and  consent.  A  mere  custo- 
dian of  an  infant  bears  no  domestic 
relationship  to  the  child,  and  it  is  a 
clear  misnomer  to  speak  of  a  court 
custodian  as  having  any  right  or 
claim  to  custody  of  the  child.  He  is 
merely  a  court  agent,  who  executes 
the  specific  order  of  the  court 
placing  the  child  in  his  custody. 
The  only  right  involved  is  the  right 
of  the  child  to  repose  in  the  desig- 
nated custody  until  some  court  hav- 
ing lawful  authority  sees  fit  to  make 
some  other  arrangement;  and  con- 
sent of  a  naked  custodian,  who  may 
be  displaced  at  any  time,  may  be 
dispensed  with.  In  the  present  in- 
stance, it  would  be  strange  if  the 
child  could  not  enjoy  some  splendid 
opportunity  to  become  the  child  and 
heir  of  another,  unless  two  court 
custodians  gave  their  consent. 
Therefore  the  legislature  stopped 
with  the  appearance  and  consent  of 
parents,  and  of  the  guardian,  if  any, 
and  the  court  is  hot  authorized  to 
add  to  the  statutory  requirements. 
The  adoption  of  Caroline  Denton 
by  Sallie  Denton  carried  with  it 
every  feature  of  the  domestic  rela- 

p«re«t  «.d  okud  tion  of  parent  and 
-adoption-  child  except  natural 

•'••**•  birth     (Dreyer    v. 

Schrick,  105  Kan.  495,  498, 185  Pac. 
30),  and  Sallie  Denton  was  en- 
titled to  custody  of  the  child  pre- 
cisely as  if  she  were  a  natural  par- 
ent. Any  court  will  say  that  the 
criterion  of  parental  right  to  cus- 
tody of  a  child  is  welfare  of  the 
child.  The  criterion,  however,  is 
not  always  judiciously  applied. 
Sometimes  it  is  declared  that  the 
rearing  of  children  is  a  function 
which  the  state  delegates  to  parents, 
and  which  it  may  resume  at  will, 
for  its  welfare  through  welfare  of 
the  child.  The  rearing  of  children 
is  not  in  fact  a  function  delegated 
by  the  state  to  the  citizen,  any  more 
than  the  begetting  of  children  is  a 
delegated  state  function,  and  the 
theory  of  government  recognized  by 
the  declaration  is  responsible  for 
absolutism  in  its  most  tyrannical 
form.    The  theory  is  expressly  re- 
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pudiated  by  the  first  two  sections  of 
the  Bill  of  Rights  of  this  state: 

"1.  All  men  are  possessed  of 
equal  and  inalienable  natural  rights, 
among  which  are  life,  liberty,  and 
the  pursuit  of  happiness. 

"2.  All  political  power  is  inherent 
in  the  people,  and  all  free  govern- 
ments are  founded  on  their  author- 
ity, and  are  instituted  for  their 
equal  protection  and  benefit.  Gen. 
Stat.  1915,  §§105,  106. 

Man  has  no  higher  right  or  inter- 
est or  happiness  than  that  for  which 
the  words  "family"  and  "home" 
stand.  Very  often  it  is  said,  with 
a  touch  of  derision,  that  a  child  is 
not  a  chattel,  and  a  parent  has  no 
property  in  his  child  giving  him 
right  to  custody,  which  is  very  true. 
The  interest  which  a  parent  has  in 
the  nurture  of  his  own  offspring, 
and  in  nearness  to  them  for  that 
purpose,  lies  in  a  different  plane 
from  that  occupied  by  property;  it 
transcends  property.  On  the  child's 
side,  it  has  no  higher  welfare  than 
to  be  reared  by  its  parents.  The 
state  has  no  higher  welfare  than  to 
have  children  reared  by  their  par- 
ents, and  free  government  is  insti- 
tuted for  the  protection  and  benefit 
of  parenthood  as  one  of  the  natural 
rights  which  the  citizen  possesses. 
Acting  on  these  principles,  this 
court  holds  that  welfare  of  a  child 
is  best  subserved  by  leaving  it  with 
its  natural  guardian  until  it  is  dem- 
onstrated that  the  parent  is  unfit  to 
discharge  the  duties  which  are  cor- 
relative to  his  right.  Then,  and  not 
until  then,  does  his  right  yield.  The 
latest  decision  on  the  subject  was 
made  in  March  of  this  year,  in  the 
case  of  Crews  v.  Sheldon,  106  Kan. 
438,  186  Pac.  498.  Previous  deci- 
sions are  collated  in  the  opinion. 

It  would  be  idle  to  debate  the 
fitness  of  Sallie  Denton  to  have  cus- 
tody of  the  child  in  controversy,  as 
its  adopted  mother.  The  district 
court,  the  same  judge  presiding,  has 
twice  given  her  custody  of  the  child 
for  three  months  of  the  year,  and 
the  remarks  of  the  court  in  sum- 
ming up  the  case  make  its  judgment 
respecting  the  matter  clear.    In  the 
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brief  for  Isabelle  James  it  is  said 
there  was  no  evidence  relating  to 
the  fitness  of  Sallie  Denton  to  have 
custody  of  the  child.  She  already 
had  the  judgment  of  the  district 
court  on  the  subject,  and  she  pro- 
duced a  recent  order  of  another 
court,  having  full  jurisdiction  over 
the  matter  of  welfare  of  the  child, 
making  it  her  child.  That  was 
quite  sufficient  until  lack  of  qualifi- 
cation was  fully  proved  by  whoever 
questioned  it. 

Having  all  the  rights  of  a  natural 
parent,  Sallie  Denton  has  the  right 
to  control  the  education  of  the  child, 

and  the  finding  of 
the  district  court 
that  it  was  for  the 
best  interest  of  the  child  Isabelle 
James  should  have  custody  during 
the  school  period  of  each  year  was 
contrary  to  law.  Section  7  of  the 
Bill  of  Rights  of  this  state  reads  as 
follows :  "The  right  to  worship  God 
according  to  the  dictates  of  con- 
science shall  never  be  infringed; 
nor  shall  any  person  be  compelled 
to  attend  or  support  any  form 
of  worship;  nor  shall  any  con- 
trol of  or  interference  with  the 
rights  of  conscience  be  permitted, 
nor  any  preference  be  given  by  law 
to  any  religious  establishment  or 
mode  of  worship.  .  .  ."  Gen. 
Stat.  1915,  §  111. 

In  the  case  of  Watson  v.  Jones,  13 
Wall.  679,  20  L.  ed.  666,  the  Su- 
preme Court  of  the  United  States 
enunciated  a  principle  which  is  ap- 
plicable here,  as  it  was  in  the  con- 
troversy under  decision:     "In  this 

country  the  full  and 

;5f»fou«'TieW..  free  right  to  enter- 
tain any  religious 
belief,  to  practise  any  religious  prin- 
ciple, and  to  teach  any  religious  doc- 
trine which  does  not  violate  the  laws 
of  morality  and  property,  and  which 
does  not  infringe  personal  rights,  is 
conceded  to  all.  The  law  knows  no 
heresy,  and  is  committed  to  the  sup-, 
port  of  no  dogma/'    13  Wall.  728. 


Aside  from  limitations  of  the  gen- 
eral character  indicated,  the  courts 
have  no  authority  over  that  part  of 
a  child's  training  which  consists  in 
religious  discipline,  and  in  a  dispute 
relating  to  custody,  religious  views 
afford  no  ground  for  depriving  a 
parent  of  custody  who  is  otherwise 
qualified.  The  agreement  of  the 
child's  father  and  mother  that  the 
child  should  be  reared  in  the  Catho- 
lic faith  was  a  commendable  com- 
promise between  two  natural  guard- 
ians, who,  under  the  statute  of  this 
state,  had  equal  authority.  On  the 
death  of  the  mother,  the  father's 
right  to  educate  his  child  became 
paramount,  and  the  agreement  was 
merely  persuasive  upon  him.  That 
right  is  now  vested  in  Sallie  Denton. 
Authorities  on  the  subject  of  paren- 
tal right  to  control  religious  educa- 
tion of  a  child  are  collated  in  an 
article  in  29  Harvard  L.  Rev.,  at 
page  485  (March,  1916).  Because 
of  the  settled  views  of  this  court 
concerning  the  nature  of  the  paren- 
tal relation,  and  the  rights  flowing 
therefrom,  the  question  of  religion 
cannot  be  regarded  as  entering  into 
this  case.    It  is  con-  ^^^  ^,  ^^„. 

Ceivable  ,     that,       on    "ent  to  rellsio«a 

change  in  custody  *'•*-*•«• 
of  a  child  of  peculiar  temperament, 
ill-considered  proselsrting  might  be 
so  begun  and  carried  on  as  to  de- 
stroy completely  the  foundation  of 
all  faith,  and  lead  to  positive  im- 
morality. It  will  be  time  enough  to 
deal  with  such  a  case  when  it  arises. 

A  motion  by  Isabelle  James  to 
dismiss  the  appeal  is  denied,  her 
cross  appeal  is  without  merit,  and 
the  judgment  of  the  District  Court 
is  reversed.  The  cause  is  remanded 
to  the  District  Court,  with  direction 
to  enter  judgment  awarding  custody 
of  the  child  to  Sallie  Denton  as  its 
parent  by  adoption,  and  to  issue  an 
order  requiring  the  sheriff  to  de- 
liver possession  of  the  child  to  her. 

Petition  for  rehearing  denied  No- 
vember 20, 1920. 


ANNO.— RELIGIOUS  EDUCATION  OF  CHILD. 


1153 


Effect  of  agr( 


ihdtwi 


ANNOTATION. 

parents  as  to  religious  education  and  nurture  of 
child. 


It  should  be  remembered  that  under 
the  English  law  for  a  long  time,  at 
least,  prior  to  the  Statute  of  1886,  the 
father  had  ordinarily  the  right  to 
choose  the  religion  in  whic)i  his  chil- 
dren should  be  educated,  even  after 
his  death. 

An  agreement  at  or  before  marriage, 
between  husband  and  wife,  as  to  the 
religion  in  which  their  children  should 
be  educated,  is  not  a  legal  contract. 
Andrews  v.  Salt  (1873)  L.  R.  8  CK. 
622,  28  L.  T.  N.  S.  686,  21  Week.  Rep. 
616;  Re  Agar-Ellis  (1878)  L.  R.  10 
Ch.  Div.  49,  48  L.  J.  Ch.  N.  S.  1,  39 
L.  T.  N.  S.  380,  27  Week.  Rep.  117; 
Re  Clarke  (1882)  L.  R.  21  Ch.  Div. 
817  (arguendo);  Re  Nevin  [1891]  2 
Ch.  299,  60  L.  J.  Ch.  N.  S.  542,  66  L.  T. 
N.  S.  35;  Re  Newton  [1896]  1  Ch.  740, 
65  L.  J.  Ch.  N.  S.  641,  73  L.  T.  N.  S. 
692,  44  Week.  Rep.  470;  Re  Browne 
(1852)  2  Ir.  Ch.  Rep.  151;  Re  Meade 
(1871)  Ir.  Rep.  5  Eq.  98;  Re  Walsh 
(1884)  Ir.  Rep.  13  Eq.  269  (recogniz- 
ing the  rule)« 

In  Andrews  v.  Salt  (1873)  L.  R.  8 
Ch.  622»  supra,  a  case  of  a  girl  about 
eleven  years  old,  whose  deceased 
father  had  been  a  Roman  Catholic  and 
whose  mother  was  a  Protestant,  there 
had  been  a  verbal  antenuptial  agree- 
ment that  the  boys  should  be  brought 
up  Roman  Catholic  and  the  girls 
Protestant,  and  the  father  had  left  a 
will  directing  that  the  children  be 
brought  up  Roman  Catholic,  and  ap- 
pointing his  brother  guardian.  The 
court  declined  to  remove  the  girl  from 
the  custody  of  her  maternal  grand- 
mother, a  Protestant,  and  said :  "What 
is  the  legal  effect  of  an  agreement 
made  before  marriage,  between  a  hus- 
band and  wife  of  different  religious 
persuasions,  that  boys  should  be  edu- 
cated in  the  religion  of  the  father,  and 
girls  in  the  religion  of  the  mother? 
We  are  of  opinion  that  such  an  agree- 
ment is  not  binding  as  a  legal  con- 
tract. No  damages  can  be  recovered 
for  a  breach  of  it  in  a  court  of  law, 
12  A.L.R.— 73. 


and  it  cannot  be  enforced  by  a  suit 
for  specific  performance  in  equity. 
We  think  that  a  father  cannot  bind 
himself  conclusively  by  contract  to 
exercise,  in  all  events,  in  a  particular 
way,  rights  which  the  law  gives  him 
for  the  benefit  of  his  children,  and 
not  for  his  own.  ...  If,  after  a 
father's  death,  it  appeared  to  the 
court  that  it  was  most  for  the  benefit 
of  a  child  to  be  educated  in  the  re- 
ligion of  his  father,  we  think  that  the 
court  would  not  abstain  from  order- 
ing him  to  be  so  educated  because  the 
father  had  agreed  with  the  mother  that 
the  child  should  be  educated  in  her 
religion.  On  the  other  hand,  if,  after 
the  death  of  the  father,  circumstances 
happen  which,  in  the  opinion  of  the 
court,  make  it  for  the  benefit  of  a  child 
to  be  educated  in  the  religion  of  the 
mother,  and  the  question  arises  wheth- 
er the  father  had  so  acted  that  he 
ought  to  be  held  in  this  court  to  have 
waived  or  abandoned  his  right  to  have 
his  child  educated  in  his  own  religion, 
the  fact  that  the  father,  before  mar- 
riage, promised  the  mother  that  girls, 
the  issue  of  the  marriage,  should  be 
educated  in  her  religion,  is  a  circum- 
stance to  which,  in  our  opinion,  weight, 
and  perhaps  great  weight,  ought  to  be 
attached." 

In  Re*  Agar-Ellis  (1878)  L.  R.  10 
Ch.  Div.  69,  48  L.  J.  Ch.  N.  S.  1,  39  L. 
T>  N.  S.  380,  27  Week.  Rep.  117,  supra, 
where  a  Protestant  man,  before  mar- 
rying a  Roman  Catholic,  agreed  with 
her  that  the  children  should  be 
brought  up  as  Roman  Catholics,  the 
court  held  that  the  father  was  at  lib- 
erty to  revoke  his  agreement. 

In  Re  Newton  [1896]  1  Ch.  740,  65 
L.  J.  Ch.  N.  S.  641,  73  L.  T.  N.  S.  692, 
44  Week.  Rep.  470,  supra,  where  a 
Roman  Catholic  man  married  a  Protes- 
tant, and  it  was  agreed  at  the  time 
that  the  children  should  be  brought  up 
as  Roman  Catholics,  but  on  the  con- 
trary they  were  brought  up  as  Prot- 
estants, it  was  held  that  several  years 
after  the  death  of  the  wife  the  father 


1154 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


would  not  be  allowed  to  insist  that  the 
children,  two  girls,  respectively  fifteen 
and  eleven  years  old,  should  be 
brought  up  in  his  religion.  The  father 
had  neglected  the  girls,  who  were 
cared  for  elsewhere,  but  he  had  re- 
formed his  ways.  He  did  not  ask  for 
their  custody. 

In  Re  Browne  (1852)  2  Ir.  Ch.  Rep. 
151,  supra,  a  Roman  Catholic  man  be- 
fore his  marriage  to  a  Protestant 
woman,  promised  that  all  the  issue 
should  be  educated  as  Protestants,  and 
his  wife  died  leaving  a  minor  child; 
the  husband,  some  time  after,  ex- 
pressed a  wish  that  the  child  should 
be  brought  up  as  a  Roman  Catholic, 
and,  dying  later,  by  will  appointed 
Roman  Catholic  guardians,  and  di- 
rected that  the  minor  be  brought  up 
in  the  Roman  Catholic  faith.  The 
court  ordered  the  child  to  be  brought 
up  as  a  Roman  Catholic,  notwithstand- 
ing allegations  that  the  father  had 
confirmed  his  antenuptial  promise  by 
a  promise  to  his  wife  on  her  deathbed, 
and  by  an  assurance  after  her  death, 
given  to  her  aunt,  as  such  confirma- 
tion and  assurance,  if  made,  were  not 
binding  in  law  upon  the  maker. 

In  Re  Clarke  (1882)  L*  R.  21  Ch. 
Div.  817,  supra,  a  Protestant  English- 
man, before  marrying  a  Roman  Cath- 
olic German,  agreed  with  her  in  writ- 
ing that  the  children  should  be  edu- 
cated in  the  "Catholic  religion;"  the 
father  died  intestate  some  six  or  seven 
years  after  the  marriage,  leaving  two 
children  baptized  as  Roman  Catholics 
besides  a  posthumous  girl;  his  prin- 
cipal property  was  land  in  England |fco 
which  his  son  succeeded  him  as  heir. 
The  court,  while  holding  the  agree- 
ment not  binding,  held  under  all  the 
facts  that  the  father  had  shown  an 
intent  to  educate  the  boy  as  a  Roman 
Catholic,  and  that  this,  on  the  whole, 
was  better  for  the  boy  under  the  cir- 
cumstances. 

In  Re  Nevin  [1891]  2  Ch.  299,  60 
L.  J.  Ch.  N.  S.  542,  65  L.  T.  N.  S.  35, 
supra,  a  Protestant  man,  having  be- 
fore his  marriage  with  a  Roman  Cath- 
olic agreed  with  her  in  writing  that 
the  children  should  be  brought  up  in 
the  practice  of  the  Catholic  religion, 
and  having  had  a  child  baptized  by  a 


Roman  Catholic  priest,  before  his 
death,  had  on  occasion  intrusted  his 
child  to  a  Protestant  relation  of  his 
wife,  and  on  his  deathbed  commended 
his  wife  and  child  to  her  care;  the 
wife  died  some  years  later.  The  court 
held  that  the  father  had  shown  a  de- 
sire to  have  the  child  brought  up  by 
the  Protestant  relation,  as  a  Protes- 
tant, and  that  such  desire  would  be 
carried  out. 

In  Re  Walsh  (1884)  L.  R.  Ir.  13  Eq. 
269,  a  Roman  Catholic  man  agreed,  be- 
fore marriage  to  a  Protestant,  that  the 
children  should  be  brought  up  in  the 
mother's  religion,  except  that  he  stated 
that  he  might  ask  to  have  them  bap- 
tized as  Roman  Catholics,  but  that 
that  need  not  interfere  with  their  be- 
ing brought  up  as  Protestants,  and 
that  if  he  died  he  would  leave  her  sole 
authority;  he  died  intestate,  leaving  a 
son  five  years  old  who  had  been  bap- 
tized as  a  Roman  Catholic ;  shortly  be- 
fore his  death  he  promised  his  wife 
again  that  he  would  make  a  will  giv- 
ing her  the  sole  custody  of  the  child. 
It  was  held  that  he  had  shown  his  in- 
tent that  the  child  should  be  brought 
up  as  a  Protestant,  and  that  such  in- 
tent would  be  given  effect. 

In  Re  Story  [1916]  2  Ir.  R.  328,  50 
Ir.  L.  T.  123,  a  nominal  Roman 
Catholic  promised  a  Protestant  woman, 
whom  he  married,  that  he  would  be 
whatever  she  was  if  she  married  him ; 
they  had  children  who  were  baptized 
as  Protestants;  after  a  time  the  wife 
and  her  mother  supported  the  family, 
and  the  husband  was  put  in  the  work- 
house; some  seven  years  after  he  had 
ceased  to  do  anything  for  the  family 
support,  he  applied  to  have  the  chil- 
dren taken  from  the  wife  and  put  in 
Roman  Catholic  charitable  institu- 
tions. The  court  refused  to  interfere 
with  the  mother's  custody  and  educa- 
tion of  the  children,  considering  par- 
ticularly the  Statute  of  1886  as  to 
guardianship  of  infants  (49  &  50  Vict, 
chap.  27). 


•- apr^eiBcAts  after  i 

In  Vansittart  v.  Vansittart  (1858)  4 
Kay  &  J.  62,  70  Eng.  Reprint,  26,  a 
husband  and  wife  having  made  a  cer- 
tain contract  in  consideration  of 
which  she  abandoned  her  suit  for  di- 
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vorce,  tiie  court  declined  to  enforce  it, 
as  it  contained  stipulations*  for  the 
custody  by  the  wife  of  children  above 
seven  years  of  age,  and  special  stipu- 
lations as  to  their  religious  education: 
First»  because  such  stipulations  re- 
lated to  matters  to  which  her  privilege 
to  be  regarded  as  a  feme  sole  did  not 
extend;  secondly,  because  they  could 
not  be  enforced  against  her  in  case 
she  refused  to  adhere  to  them;  and 
thirdly,  because  it  would  be  contrary 
to  public  policy  to  allow  a  husband, 
although  guilty  of  adultery  and  cruel- 
ty, thus  to  transfer  to  his  wife  his 
rights  and  duties  in  reference  to  his 
children. 

In  D' Alton  v.  D' Alton  (1878)  L.  R. 
4  Prob.  Div.  87,  where  a  husband  and 
wife  had  been  Roman  Catholics,  and 
the  husband  afterwards  became  Prot- 
estant, and  placed  the  children  at  a 
Protestant  school,  the  wife  filed  a  pe- 
titiqn  for  judicial  separation,  but 
withdrew  it  and  returned  to  live  with 
her  husband,  on  his  promise  that  the 
children  should  be  educated  as  Roman 
Catholics;  he  broke  the  promise,  and 
she  subsequently  filed  another  petition 
and  obtained  a  judicial  separation. 
The  court  declined  to  give  the  wife  the 
custody  of  the  children,  for  the  pur- 
pose of  bringing  them  up  as  Roman 
Catholics. 

In  Re  Besant  (1879)  L.  R.  11  Ch. 
Div.  508,  it  appeared  that  a  husband, 
a  clergyman,  and  his  wife,  had  ex- 
ecuted a  deed  of  separation  under  the 
Act  of  1878  (36  &  37  Vict.  chap.  12) 
which  provided:  ''No  agreement  con- 
tained in  any  separation  deed  made  be- 
tween the  father  and  mother  of  an  in- 
fant or  infants  shall  be  held  to  be 
invalid  by  reason  only  of  its  providing 
that  the  father  of  such  infant  or  in- 
fants shall  give  up  the  custody  or  con- 
trol thereof  to  the  mother:  Provided 
always  that  no  court  shall  enforce  any 
such  agreement  if  the  court  shall  be 
of  opinion  that  it  will  not  be  for  the 
benefit  of  the  infant  or  infants  to  give 
effect  thereto."  By  the  deed  the  wife 
was  to  have  the  entire  custody  of  the 
girl  eleven  months  of  the  year,  the 
father  having  the  custody  of  her  for 
the  remaining  month,  and  as  to  the 
boy  the  times  of  custody  were  re- 


versed. The  mother  was  atheistical, 
had  published  an  obscene  pamphlet, 
and  refused  to  give  the  daughter,  eight 
years  of  age,  any  religious  instruction. 
It  was  ordered  that  the  daughter,  on 
whose  behalf  alone  the  application 
was  made,  should  be  given  up  to  the 
father. 

In  Condon  v.  Vollum  (1887)  57  L. 
T.  N.  S.  154,  where  a  Roman  Catholic 
man  had  married  a  Protestant,  the 
court  did  not  seem  to  rest  its  decision 
on  the  fact  that  by  an  antenuptial 
agreement  the  female  issue  were  to  be 
brought  up  as  Protestants.  In  that 
case  there  had  been  a  separation  deed, 
executed  when  the  only  child,  a  girl, 
was  some  two  years  old,  in  which  the 
husband  agreed  that  the  wife  should 
have  the  authority  and  control  of  the 
infant,  and  he,  it  seems,  was  not  ex- 
pected to  support  his  wi'fe  or  child; 
three  years  later  an  order  was  made 
for  the  enforcement  of  the  deed  upon 
the  wife's  undertaking  not  to  bring  up 
the  infant  at  variance  with  the  prin- 
ciples of  the  Roman  Catholic  faith^ 
with  a  provision  that,  on  the  infant's 
attaining  the  age  of  seven  years,  the 
parties  might  apply  to  the  court  as  to 
education  and  religious  instruction  of 
the  infant.  Upon  such  application  be- 
ing made,  the  court  permitted  the 
mother  to  control  the  religious  educa- 
tion. In  this  case  the  husband  had 
been  of  intemperate  habits,  but  al- 
leged that  he  had  reformed.  He  was 
living  in  adultery. 


Canadian  case. 

In  Re  Maher  (1913)  28  Ont.  L.  Rep. 
419,  12  D.  L.  R.  492,  the  court,  in  de- 
livering the  children,  who  were  girls, 
to  the  custody  of  the  mother,  an  An- 
glican, after  the  father's  death,  said: 
''The  mother  has  said,  and  this  has  not 
been  contradicted,  that  upon  marriage 
it  was  understood  between  her  hus- 
band and  herself  that  any  boys  born 
of  the  marriage  should  be  brought  up 
as  Roman  Catholics;  any  girls  should 
be  brought  up  as  Protestants.  There 
is  nothing  definite  before  me  to  indi- 
cate that  the  father  ever  receded  from 
this  position.  No  doubt,  at  his  in- 
stance, shortly  before  his  death,  the 
children  were  baptized  in  the  Roman 
Catholic  Church;  and  I  might  well  in- 
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fer  from  thU  that  he  would  desire 
them  to  be  brought  up  as  Roman  Cath- 
olics ;  but  it  muBt  not  be  forgotten  that 
at  that  time  the  nfiother  was  not  be- 
having well,  and  the  father  may  well 
have  thought  that  she  had  really 
abandoned  the  children.  I  think  that 
where,  as  here,  the  interests  of  the 
children  demand  that  there  should  be 
a  united  home,  and  where  a»  yet  the 
-children  are  too  young  to  have  any- 
real  religious  preference,  the  court 
lias  power  to  hand  the  children  over 
to  the  custody  of  the  mother,  without 
imposing  any  condition  as  to  the  faith 
in  which  they  shall  be  brought  up." 

See  also  Bytheway  v.  Lile  (1919) 
Rap.  Jud.  Quebec  56  C.  S.  196,  at  the 
end  of  this  annotation. 

Amerioan  ca«e«. 

Very  few  American  cases  have  been 
found  on  this  subject. 

It  will  be  seen  that  in  the  reported 
case  (Denton  v.  James,  ante,  1146) 
it  had  been  agreed  between  the  father 
and  the  mother  that  the  child  should 
be  reared  in  the  mother's  religious 
faith,  she  being  a  Roman  Catholic,  and 
that,  some  time  after  the  mother's 
death,  the  child  was  adopted  by  her 
paternal  grandmother,  who  was  not  a 
Roman  Catholic ;  and  that  it  was  held 
that  on  the  deatli  of  the  mother,  who, 
under  the  Kansas  statute,  had  equal 
authority,  the  father's  right  to  educate 
his  child  became  paramount,  and  the 
agreement  was  merely  persuasive  up- 
on him,  and  that  such  right  was  now 
vested  in  the  adopting  parent. 
I  In  Brewer  v.  Cary  (1910)  148  Mo. 
App.  193,  127  S.  W.  685,  where  the 
case  arose  after  the  death  of  the 
mother,  it  was  held  that  a  written  con- 
tract between  a  Protestant  man  and  a 
Roman  Catholic  woman  at  the  time  of 
their  marriage  that  the  children 
should  be  educated  in  the  faith  of  the 
Roman  Catholic  Church,  even  though 
the  woman  should  die,  was  not  en- 
forceable at  law  or  in  equity.  [It  may 
be  noted  that  the  Missouri  statute  pro- 
vided: "A  minor  shall  not  be  com* 
nutted  to  the  guardianship  of  a  per* 
son  of  religious  persuasion  different 
from  that  of  the  parents,  or  of  the  sur- 
viving parent  of  the  minor,  if  another 


suitable  person  can  be  procured,  un- 
less the  minor,  being  of  proper  age, 
should  so  choose."} 

In  Butcher's  Estate  (1920)  266  Pa. 
479,  109  Atl.  683,  a  Protestant  man, 
before  his  marriage  to  a  Roman  Cath- 
olic woman,  agreed  that  the  children 
should  be  educated  in  the  Roman  CUtth- 
olic  faith,  the  wife  died  in  1917,  and 
the  husband  in  1918,  leaving  children 
four,  eleven,  and  twelve  years  of  age, 
respectively.  After  the  death  of  the 
mother,  the  father  showed  every  in- 
tention of  bringing  the  children  up  in 
the  Roman  Catholic  faith,  and  wrote 
the  children  a  letter,  expressing  a  hope 
that  they  would  follow  the  religion  of 
their  mother  in  accordance  with  his 
wishes.  It  was  held  that  the  statute, 
which  provided  that  "persons  of  the 
same  religious  perauasion  as  the  par- 
ents of  the  minors  shall  in  all  cases 
be  preferred  by  the  court  in  their  ap- 
pointment as  guardians  of  the  per- 
sons of  such  minors,"  did  not  prevent 
the  appointment  as  guardian  of  the 
paternal  grandfather,  a  Protestant, 
who  stated  that  he  would  bring  the 
children  up  as  Catholics  until  they 
were  old  enough  to  choose  for  them- 
selves in  such  matters.  The  court 
said :  "We  prefer  to  base  our  decision 
on  the  fact  that  the  act  was  not  in- 
tended to  be  mandatory,  without  re- 
gard to  other  circumstances,  even 
though  the  religious  belief  of  the  par- 
ents be  the  same.  •  .  •  The  welfare 
of  the  child  must  reinain  the  primary 
consideration,  to  which  all  other  ques- 
tions must  yield.  .  .  .  We  conclude 
that  (assuming  the  agreement  and  ex- 
press desire  of  the  father  to  be  the 
equivalent  of  a  religious  'persuasion,' 
within  the  meaning  of  that  word  as 
used  in  the  Fiduciaries  Act  of  1917) 
the  court  was  not  bound  to  appoint 
one  of  the  same  religious  persuasion." 

In  Re  Luck  (1899)  10  Ohio  S.  ft  G. 
P.  Dec.  1,  an  agreement  was  made  at 
the  time  of  the  nuirriage,  between  a 
man  not  a  member  of  the  Ronuin  Cath- 
olic Church  and  a  Roman  Catholic 
woman,  that  the  children  should  be 
educated  in  the  faith  of  that  church; 
the  mother  died  leaving  children  two 
or  three  years  old;  during  the  next 
four   years,   and    until   the   father's 
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death,  they  were  in  the  care  of  the 
father  and  his  mother  and  sister,  all 
non-Catholics,  and  the  father  repeat- 
edly stated  that  he  did  not  want  the 
children  "brought  up  Catholics."  The 
court,  having  regard  to  the  welfare  of 
the  children,  preferred  their  uncle  by 
marriage  on  the  father's  side  to  an 
uncle  on  the  mother's  side,  but  ex- 
pressed the  opinion  that,  if  the  con- 
troversy had  arisen  between  father 
and  mother,  the  court  would  be  bound 
to  treat  the  agreement  as  an  estoppel 
of  the  father's  right  to  divert  the 
course  of  religious  nurture  so  provided 
for. 

This  seems  to  be  the  only  judicial 
opinion  in  favor  of  the  legal  validity 


of  contracts  of  this  character.  But  it 
may  be  noted  that  in  Bytheway  v.  Lile 
(1919)  Rap.  Jud.  Quebec  56  C.  S.  196, 
Bruneau,  J.,  while  stating  that  the 
question  was  not  presented,  says  that 
if  the  father  should  engage  to  educate 
the  children  in  the  religion  of  their 
mother,  *'Massol  [page  382],  est  d'avis 
que,  dans  ce  cas,  le  pere,  qui  obtient 
la  garde  de  ses  enfants  par  le  juge- 
ment  prononcant  la  separation  de 
corps,  ne  pent  manquer  k  I'engagement 
expr^s  ou  tacite  qu'il  a  pris."  But  l?e 
states  further  that  if  the  question 
were  present,  the  court  would  have  to 
examine  the  soundness  in  law  of  the 
opinion  expressed  by  Massol. 

B*  B.  B« 


STATE  OF  MISSOURI  EX  REL.  A.  W.  VAN  HAPFTEN 

V. 

JAMES  ELLISON  et  al.,  Judges  of  Kansas  City  Court  of  Appeals. 

Misaouri  Supreme  Court  (In  Banc) '^December  13,  1920s 

m 

(_  Mo.  — ,  226  S.  W.  559.) 

Jndsrment  —  collateral  attack  —  intorlocutory  <Hrders. 

1.  The  rule  against  permitting  collateral  attacks  on  judgments  applies 
to  protect  interlocutory  orders  and  proceedings  as  well  as  final  judgments. 
[See  note  on  this  question  beginning  on  page  1165.] 

—  what  is  collateral  attack. 

4.  A  collateral  attack  is  an  attempt 
to  impeach  a  judgment,  whether  inter- 
locutory or  final,  in  a  proceeding  not 
instituted  for  the  purpose  of  annulling 
the  judgment. 

[See  15  R.  C.  L.  838.] 

—  who  bound  by  order  —  subsequent 
purchaser. 

5.  One  taking  title  to  real  estate 
after  street  improvement  assessments 
have  been  levied  against  it  which 
would  be  invalid  because  the  work  was 
not  completed  within  the  time  limit, 
if  a  temporary  injunction  against 
prosecution  of  the  work,  issued  in  a 
suit  to  test  the  validity  of  the  con- 
tract, was  invalid,  is  not  in  a  position 
to  impeach  the  order  collaterally  on 
the  theory  that  he  was  not  a  party  to 
the  former  proceeding,  or  in  privity 
with  it. 


^—  injiinction  coUusively  procured. 

2.  A  temporary  injunction  suspend- 
ing action  under  a  public  improvement 
contract,  pending  a  proceeding  to  de- 
termine the  validity  of  the  ordinance 
under  which  the  improvement  was 
undertaken,  is  not  subject  to  collateral 
attack  as  having  been  collusively  pro- 
cured by  parties  to  such  proceeding  or 
persons  in  privity  with  them. 
r^  attack  on.  temporary  restraining  or- 
der. 

3.  An  attempt,  in  an  action  to  can- 
cel tax  bills  for  a  street  improvement, 
to  defeat  the  effect  of  a  temporary 
restraining  order  against  work  under 
a  public  improvement  contract,  as  an 
extension  of  the  time  for  completion  of 
the  work  which  will  validate  bills  is- 
sued for  its  costs,  on  the  theory  that 
the  contractor  procured  the  order  to 
restrain  himself,  and  therefore  that  it 
was  of  iro  effect,  is  a  collateral  attack 
on  it  which  the  court  will  not  permit. 
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Petition  for  a  writ  of  certiorari  to  review  a  decision  of  the  respondent 
judges  in  an  action  ag^ainst  relator  and  others,  brought  to  cancel  instal- 
ment tax  bills  for  a  street  improvement,  alleged  to  be  in  conflict  with  prior 
decisions  of  the  court.    Record  of  court  of  appeals  qvjoshed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  E.  Dolman,  for  relator :  The   opinion   in   Williams   v.   Van 

The  decision  of  respondents  in  the     Deusen  does  not,  directly  or  indirect- 


case  of  Williams  v.  Van  Deusen  is  in 
conflict  with  the  prior  decisions  of 
this  court. 

State  ex  rel.  Wilson  v.  Rainey,  74 
Mo.  229;  Jaicks  v.  Oppenheimer,  264 
Mo.  693,  175  S.  W.  972;  Abington  v. 
1*ownsend,  271  Mo.  602, 197  S.  W.  253 ; 
Lovitt  V.  Russell,  138  Mo.  482,  40  S.  W. 
123 ;  Lieber  v.  Lieber,  239  Mo.  54,  143 
S.  W.  458 ;  Vrana  v.  St.  Louis,  164  Mo. 
150,  64  S.  W.  180 ;  Harter  v.  Petty,  266 
Mo.  296,  181  S.  W.  40;  State  ex  rel. 
South  Missouri  Pine  Lumber  Co.  v. 
Dearing,  180  Mo.  64,  79  S.  W.  454;  C. 
H.  Alberts  Commission  Co.  v.  Spencer, 
236  Mo.  628,  139  S.  W.  321,  Ann.  Cas. 
1912D,  705. 

Mr.  Eagene  Silverman,  for  respond- 
ents: 

A  municipality  is  not  the  represent- 
ative of  the  lot  owners,  where  their 
interests  are  distinct  and  different 
from  the  general  public. 

23  Cyc.  1269;  note  in  105  Am.  St. 
Rep.  209;  Long  v.  Wilson,  119  Iowa, 
267,  60  L.R.A.  720,  97  Am.  St.  Rep.  315, 
93  N.  W.  282;  James  v.  Louisville,  19 
Ky.  L.  Rep.  447,  40  S.  W.  912 ;  Tifft  v. 
Buffalo,  25  App.  Div.  376,  49  N,  Y. 
Supp.  489 ;  Rork  v.  Smith,  55  Wis.  67, 
12  N.  W.  408 ;  Murphy  v.  Summersett, 
84  Wash.  565,  147  Pac.  202;  Loesnitz 
V.  Seelinger,  127  Ind.  422,  25  N.  E. 
1039,  26  N.  E.  887;  Haese  v.  Heitzeg, 
159  Cal.  569,  114  Pac.  816. 

Even  where  otherwise  applicable, 
the  rule  of  the  Rainey  Case,  74  Mo. 
229,  never  applies  in  collusive  cases, 
such  as  the  McQueen  Case,  189  Mo. 
App.  492. 

2  Black,  Judgm.  §  508;  15  R.  C.  L. 
857. 

If  this  case  inyolved  a  collateral  at- 
tack upon  the  McQueen  Case,  which  it 
does  not,  Williams  would  not  be  barred 
from  making  such  attack,  as  he  was 
neither  party  nor  privy  to  the  Mc- 
Queen Case,  and  that  case  was  a  col- 
lusive action. 

Callahan  v.  Griswold,  9  Mo.  792; 
State  ex  rel.  National  Subway  Co.  v. 
St.  Louis,  145  Mo.  567,  42  L.R.A.  113, 
46  S.  W.  981;  1  Black,  Judgm.  §  260; 
2  Black,  Judgm.  §  600;  15  R.  C.  L.  857; 
23  Cyc.  1099. 


ly,  deny  the  right  of  a  court  to  keep 
an  injunction  in  force  pending  an  ap- 
peal. There  can,  therefore,  be  no  con- 
flict with  State  ex  rel.  South  Missouri 
Pine  Lumber  Co.  v.  Dearipg,  180  Mo. 
64,  79  S.  W.  464,  or  C.  H.  Alberts  Com- 
mission Co.  V.  Spencer,  236  Mo.  628, 
139  S.  W.  321,  Ann.  Cas.  1912D,  705. 

Goode,  J.,  delivered  the  opinion  of 
the  court: 

The  record  in  this  case  was 
brought  up  from  the  ICansas  City 
court  of  appeals  pursuant  to  a  writ 
of  certiorari  issued  out  of  this  court 
to  the  respondents^  the  judges  of 
said  court  of  appeals.  The  writ  was 
issued  upon  the  petition  of  the  re- 
lator, wherein  he  alleged  that  the 
decision  of  the  court  of  appeals  in 
the  case  of  Willis  Williams  v.  Van 
Deusen,  —  Mo.  App.  — ,  219  S.  W. 
395,  was  in  conflict  with  prior  deci- 
sions of  this  court.  Gathering  the 
facts  from  the  opinion  of  the  Kan- 
sas City  court  of  appeals,  we  learn 
the  said  suit  of  Williams  v.  Van 
Deusen  was  in  equity,  and  was  filed 
to  have  canceled  a  series  of  five  in- 
stalment tax  bills  issued  against  a 
lot  in  the  city  of  St.  Joseph,  owned 
by  Williams,  to  pay  for  paving  the 
street  in  front  of  the  lot.  The  tax 
bills  were  canceled  by  the  decree  of 
the  court  of  first  instance,  as  cast- 
ing a  cloud  on  the  title  to  the  lot, 
and  on  the  appeal  of  A.  W.  Van 
Hafften,  who*  is  the  owner  of  tiie 
bills,  and  of  Van  Deusen,  the  two 
defendants  in  the  case,*  the  decree 
was  afiirmed.  The  reason  for  which 
the  tax  bills  were  canceled  was  that 
the  work  of  improving  the  street 
was  not  completed  by  the  contractor 
in  the  time  prescribed  by  the  ordi- 
nance which  authorized  the  im- 
provement. The  contract  was 
awarded  to  Van  Deusen  September 
24, 1914,  signed  September  30, 1914, 
and  it  allowed  130  days  for  the  com- 
pletion of  the  improvement.    Work 
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was  begrun  October  3d  of  said  year» 
but  on  October  7th  was  stopped,  and 
not  resumed  until  sometime  in  May 
or  June,  1915,  the  Improvement 
being  finished  about  November  1, 
1915.  The  cause  of  the  suspension 
of  work  was  the  filing  of  a  suit  by 
Lizzie  McQueen  against  Van  Deusen 
and  the  city  of  St.  Joseph  to  enjoin 
the  paving  of  the  street,  mainly  for 
the  alleged  reason  that,  contrary  to 
the  controlling  statute,  the  ordi- 
nance to  authorize  the  improvement 
had  extended  it  over  streets  having 
different  names,  running  in  differ- 
ent directions,  and  not  parts  of  a 
continuous  highway.  In  that  suit  a 
temporary  restraining  order  was 
issued  by  the  circuit  court,  which 
was  continued  in  force  by  an  order 
of  said  court  pending  an  appeal 
taken  by  Lizzie  McQueen  from  the 
judgment  given  against  her  by  the 
circuit  court,  to  the  Kansas  City 
court  of  appeals.  The  court  of  ap- 
peals affirmed  the  judgment,  hold- 
ing the  ordinance  in  question  pro- 
vided for  an  improvement  along  a 
continuous  thoroughfare  of  the  city, 
not  running  in  a  direct  line  through- 
out its  course  nor  bearing  the  same 
name  oVer  its  entire  length,  but,  in 
fact  and  in  law,  a  single  highway, 
so  that  the  improvement  ordered 
was  a  single  improvement  instead  of 
being  separate  improvements  of  dif- 
ferent streets. 

After  the  final  disposition  of  the 
McQueen  Case  (McQueen  v.  Van 
Deusen,  189  Mo.  App.  492,  176  S. 
W.  1057),  Van  Deusen  again  went 
to  work,  and,  as  stated,  completed 
the  performance  of  his  contract 
about  the  1st  of  November,  1915, 
but  not  within  the  number  of  days 
allowed  for  completion  in  his  con- 
tract with  the  city.  Tax  bills  were 
issued  to  pay  the  cost'  of  the  im- 
provement, five  of  them  constituting 
an  apparent  lien  against  the  lot  of 
Williams,  and  casting  a  cloud  upon 
his  title.  Williams  acquired  this  lot 
by  gift  from  the  Bowen  Investment 
Company,  the  lot  being  of  little  value 
because  "of  a  hole  in  it."  The  deed 
to  Williams  was  executed  and  deliv- 
ered by  the  Bowen  Investment  Com- 
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pany  the  day  before  Williams  filed 
•the  suit  to  cancel  the  tax  bills,  but 
both  Williams  and  the  investment 
company  said  the  conveyance  was 
absolute,  and  that  Williams  was  the 
sole  owner  of  the  lot  when  he  sued. 

Williams  asked  to  have  the  tax 
bills  canceled  because  Van  Deusen 
did  not  finish  the  work  within  the 
time  stipulated,  to  wit,  130  days 
after  the  date  of  the  contract  be- 
tween him  and  the  city.  In  defense 
Van  Deusen  and  his  codefendant, 
Van  Hafften,  to  whom  the  tax  bills 
had  been  assigned  for  value,  alleged 
the  completion  of  the  work  within 
the  period  provided  in  the  ordinance 
was  prevented  by  the  injunction  is- 
sued in  the  McQueen  Case,  and  that 
by  virtue  of  a  section  of  the  Stat- 
utes (Rev.  Stat.  1909,  §  8840),  and 
of  the  ordinance  passed  pursuant  to 
the  section,  the  time  fixed  for  com- 
pletion was  extended  for  such  a  pe- 
riod as  the  contractor  might  '"be 
actually  and  necessarily  prevented 
from  pursuing  said  work  by  bad 
weather,  a  general  strike  of  his  em- 
.  ployees,  or  an  injunction  against 
him."  In  reply  to  that  answer  Wil- 
liams alleged  the  said  injunction 
was  procured  at  the  instance  and 
through  the  instrumentality  of  the 
contractor,  and  for  the  purpose  of 
stopping  the  work,  and  that  an  In- 
junction so  procured  did  not  operate 
to  extend  the  time  beyond  the. pe- 
riod provided  in  the  contract.  The 
circuit  court  found  Van  Deusen,  the 
contractor,  had  instigated  the  suit 
of  Lizzie  McQueen  to  enjoin  the  im- 
provement, had  maintained  said  suit 
through  all  its  stages,  and  that  his 
sole  purpose  in  doing  so  was  to  ob- 
tain a  judicial  determination  of  the 
validity  of  the  ordinance  for  the 
improvement;  that  but  for  the  in- 
stigation and  maintenance  of  it  by 
the  contractor,  the  injunction  suit 
would  not  have  been  brought. 
Therefore  the  circuit  court  held  the 
time  stipulated  in  the  contract  for 
the  completion  of  the  work  was  not 
extended  by  the  writ  of  injunction 
issued  in  the  McQueen  Case. 

The  Kansas  City  court  of  appeals 
said,  in  its  opinion  in  the  Williams 
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Case,  there  ivas  no  question  that 
Van  Deusen  did  instigate  and  main- 
tain  the  McQueen  suit,  but  not  from 
any  fraudulent  or  corrupt  motive, 
or  for  the  purpose  of  securing  de- 
lay; that  it  was  the  widespread 
opinion  in  legal  circles  the  ordinance 
in  question  was  void  because  it  au- 
thorized the  improvement  of  sev- 
eral different  streets  under  different 
names,  and  the  purpose  of  the  Mc- 
Queen suit,  which  was  brought  in  a 
friendly  spirit  against  the  contrac- 
tor and  the  city,  was  to  determine 
the  validity  of  the  ordinance,  the 
question  being  a  public  one  which 
the  city  and  contractors  generally 
were  interested  in  having  settled,  as 
other  ordinances  of  the  same  kind 
had  been  passed  and  contractors 
had  refused  to  bid  for  work  author- 
ized by  them  because  of  a  doubt 
about  whether  they  were  legal.  The 
court  of  appeals  said  also  the  city, 
by  its  counselor,  defended  the  Mc- 
Queen suit  through  the  courts ;  that 
an  honest  and  bona  fide  effort  was 
made  to  have  the  ordinance  declared 
invalid,  and  the  suit  was  pressed . 
earnestly  and  faithfully ;  that  no  ex- 
tension of  the  time  for  completion 
of  the  improvement  was  formally 
applied  for  by  Van  Deusen  during 
the  pendency  of  the  injunction  suit, 
or  granted  by  the  legislative  author- 
ities of  the  city.  Said  court  held,  as 
the.  circuit  court  had,  that  as  Van 
Deusen  was  the  real  party  in  inter- 
est in  the  McQueen  suit,  and  had 
caused  it  to  be  instituted  and  a  re- 
straining order  to  be  issued  against 
himself,  he  was  entitled  to  no  exten- 
sion of  time  to  finish  the  work  while 
the  temporary  writ  of  injunction 
was  in  force.  The  relator  in  the 
present  proceeding.  Van  Hafften, 
insists  this  ruling  of  the  court  of 
appeals  permitted  a  collateral  attack 
on  the  judgment  in  the  McQueen 
Case  by  Williams,  and  therein  is  in 
conflict  with  the  decision  of  this 
court  in  these  cases:  State  ex  rel. 
Wilson  V.  Rainey,  74  Mo.  229; 
liovitt  V.  Russell,  138  Mo.  474,  482, 
40  S.  W.  128;  Vrana  v.  St.  Louis, 
164  Mo.  146,  150,  64  S.  W.  180: 
Lieber  v.  Lieber,  239  Mo.  1,  54,  143 


S.  W.  458 ;  Harter  v.  Petty,  266  Mo- 
296,  181  S.  W.  40. 

The  relator  also  argues  that  the 
decision  of  the  court  of  appeals  was 
erroneous  for  a  different  reason  in 
allowing  Williams  to  collaterally  at- 
tack the  judgment  in  the  McQueen 
Case,  and  not  only  erroneous,  but  in 
conflict  with  the  decision  of  this 
court  in  Abington  v.  Townsend,  271 
Mo.  602, 197  S.  W.  253. 

In  support  of  the  first  contention, 
it  is  argued  that  the  city,  being  a 
defendant  in  the  McQueen  Case, 
represented  all  the  lot  .owners 
against  whose  property  tax  bills 
would  be  issued,  and  the  owners  of 
the  lots. at  the  date  of  said  judgment 
were  therefore  bound  by  the  judg- 
ment. 

In  support  of  the  second  conten- 
tion, the  argument  is  that,  although 
Williams  was  not  the  owner  of  his 
lot  at  that  time,  and  if,  in  conse- 
quence of  that  fact  he  was  not  rep- 
resented by  the  city  when  the  Mc- 
Queen judgment  was  rendered,  but 
was  a  stranger  to  that  suit»  never- 
theless, as  a  stranger,  he  was  pre- 
cluded from  attacking  collaterally 
the  McQueen  judgment,  because  he 
acquired  title  to  his  lot  after  the  ren- 
dition of  it  and  after  the  tax  bills 
were  issued. 

1.  The  attorney  for  the  relator. 
Van  Hafften,  does  not  contend  the 
decision  of  the  court  of  appeals  in 
the  instant  case,  that  the  injunction 
procured  by  Van  Deusen  against 
himself  worked  no  extension  of  the 
time  in  which  he  was  bound  to  com- 
plete his  contract,  is  in  conflict  with 
any  decision  of  this  court.  The 
proposition  invoked  for  the  relator 
is  tiiat  the  decision  of  said  court 
permits  Williams  in  the  present  case 
to  attack  collaterally  the  judgment 
in  the  McQueen  Case,  and  in  that 
respect  is  in  conflict  with  the  deci- 
sions of  this  court  cited  above.  The 
reasons  for  the  ruling  of  the  court 
of  appeals  on  the  proposition  were 
set  forth  in  the  opinion  on  the  mo- 
tion of  Van  Deusen  for  a  rehearing. 
The  court  said  relief  against  the 
judgment  was  not  demanded  by  Wil- 
liams;  that  the  judgment   passed 
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only  on  the  legality  of  the  city  ordi- 
nance authorizing  the  improvement 
of  the  street ;  whereas  in  the  present 
case  that  question  is  not  determined, 
but  only  the  question  of  whether  the 
contractor  finished  his  work  within 
the  time  allowed  him  by  the  con- 
tract; said,  further,  that  if  the  de- 
cision in  the  present  case  is  a  col- 
lateral attack  on  the  McQueen  judg- 
ment, yet,  as  Williams  was  neither 
a  party  to  it  nor  in  privity  with 
anyone  who  was  or  should  have  been 
a  party,  he  has  the  right  to  show  the 
McQueen  suit  and  all  the  proceed- 
ings in  it  were  collusive. 

Much  is  said  in  the  briefs,  pro 
and  con,  upon  the  proposition  that 
this  suit  is  a  collateral  attack  on  the 
McQueen  judgment.  It  is  not  an 
attack  on  the  final  judgment,  as  the 
court  of  appeals  had  no  difficulty  in 
showing,*  for  it  does  not  question  the 
point  in  decision  that  the  street  to 
be  improved  was  a  continuous  thor- 
oughfare and  the  ordinance  for  its 
improvement  valid.  The  attempt  of 
the  plaintiff  McQueen  to  enjoin  the 
improvement  and  the  issuance  of  the 
tax  bills  to  pay  for  it  failed  in  both 
the  circuit  and  the  appellate  court; 
both  courts  held  no  injunction 
should  be  granted.  But  a  tempo- 
rary injunction  had  been  obtained, 
presumably  in  the  usual  mode,  by 
the  plaintiff  giving  a  bond  of  indem- 
nity, and  the  circuit  court  thereupon 
ordering  a  temporary  writ,  which 
was  continued  in  force  pending  the 
appeal  by  another  order.  What  is 
in  dispute  here  is  the  effect  of  those 
interlocutory  judgments  or  orders, 
not  the  final  judgment,  and  the  right 
of  Williams  to  impeach  said  inter- 
locutory orders.  In  the  motion  for 
a  rehearing,  the  precise  point,  "that 
the  judgment  in  the  McQueen  Case 
granting  the  injunction"  could  not 
be  attacked  in  this  case,  was  pressed 
in  the  court  of  appeals,  and,  in  the 
overruling  of  the  motion,  was  de- 
cided against  the  relator.  It  is  not 
a  clear  expression  of  the  scope  of 
the  inquiry  necessary  to  be  made  in 
the  present  case  to  say  it  embraces 
no  more  than  the  issue  of  whether 
the  work  was  completed  in  the  time 


stipulated,  which  is  the  theory  of 
the  petition.  Rightly  to  dispose  of 
the  controversy, '  the  effect  of  the 
orders  made  in  the  McQueen  Case 
must  be  considered.  Therefore  the 
questions  for  determination  by  this 
court,  as  we  conceive  the  case,  are 
these : 

First.  Does  the  rule  of  law  against 
collateral  attacks  apply  to  the  or- 
ders relating  to  the  temporary  writ 
of  injunction,  to  such  incidental 
orders  made  in  the  course  of  a  liti- 
gation ? 

Second.  Does  this  suit  contain  an 
attack  of  that  kind? 

Third.  If  it  does,  was  the  plain- 
tiff Williams  precluded  from  thus 
attacking  the  orders,  either  (a)  be- 
cause he  or  his  grantor  so  far  stood 
in  privity  with  the  city  as  to  be 
bound  by  the  proceedings  in  the  Mc- 
Queen suit  to  which  the  city  was  a 
party,  or  (b)  because,  if  he  was  a 
stranger  to  those  proceedings,  he 
acquired  his  title  after  they  had 
occurred  ? 

Fourth.  Did  the  court  of  appeals 
decide  any  point  contrary  to  a  pre- 
vious decision  of  this  court? 

Taking  up  the  first  question,  we 
answer  that  the  rule  against  per- 
mitting collateral  attacks  applies  to 
protect  interlocutory  orders  and 
proceedings  as  well  as  final  judg- 
ments, though  the 
doctrine  of  res  judi-  i"i1;!i"i'" 
cata  does  not.  Van  mttacic- 
Fleet,  Collateral  At-  oVaYrr'***"^ 
tack,  §  17,  p.  21.  In 
marking  out  the  line  of  distinction 
between  the  two  doctrines,  that 
treatise  says  one  difference  is  that 
a  judgment  must  be  final  and  on  the 
merits  to  constitute  a  bar  to  the 
further  consideration  of  the  issues 
in  the  case,  on  the  ground  that  they 
are  res  judicata,  "while  each  and 
every  step  taken  or  order  made  in 
the  proceeding,  whether  it  concerns 
the  merits  or  not,  is  just  as  imper- 
vious to  collateral  attack  as  the  final 
judgment  on  the  merits;'*  further, 
that  "an  interlocutory  order,  no 
matter  how  erroneous,  if  not  void, 
will  justify  or  protect  all  persons  as 
completely  as  the  final  judgment  it- 
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self.  An  error  therein,  no  more 
than  in  a  final  judgment,  is  no  ex- 
cuse for  disobedience." 

The  contrary  theory,  if  adopted, 
would  tend  to  frustrate  the  policy 
of  the  law  to  prevent  matters  once 
judicially  determined  from  being 
drawn  again  into  litigation.  This 
court  has  applied  the  rule  in  many 
cases,  of  which  we  will  notice  a  few 
by  way  of  illustration. 

Defective  service  of  a  writ  of 
scire  facias  issued  against  an  ad- 
ministrator to  revive  an  action,  and 
followed  by  a  judgment  and  a  sale 
cf  land  by  the  sheriff,  cannot  be 
availed  of  in  an  action  of  ejectment 
to  show  the  judgment  was  void  and 
thereby  defeat  the  effect  of  the 
sheriff's  deed.  Draper  v.  Bryson, 
17  Mo.  71,  82,  57  Am.  Dec.  257. 

An  order  made  pursuant  to  a  stat- 
ute, by  a  county  court  possessing 
probate  jurisdiction,  for  the  reser- 
vation of  the  personal  estate  of  a 
decedent  and  the  sale  of  the  realty 
to  pay  debts,  is  not  assailable  col- 
laterally, no  matter  if  the  order  was 
erroneous.  Overton  v.  Johnson,  17 
Mo.  442. 

An  order  for  a  sale  of  land  to  pay 
the  debts  of  an  estate  being  attacked 
on  the  ground  that  the  personalty 
was  sufficient  to  discharge  the  debts, 
this  court  said:  "It  is  not  compe- 
tent for  the  heirs  in  a  collateral  pro- 
ceeding to  contest  the  truth  of  the 
facts  on  which  the  order  of  sale  was 
made."  Wolf  v.  Robinson,  20  Mo. 
459. 

Where  an  execution  was  issued 
irregularly  on  the  transcript  of  a 
judgment  of  a  justice  of  the  peace, 
a  sale  under  it  was  sustained 
against  a  collateral  attack.  Gorman 
V.  Stanton,  5  Mo.  App.  686. 

The  question  in  hand  was  dis- 
cussed rather  fully  and  decided  in 
Freeman  v.  Thompson,  where  an 
affidavit  by  the  printer  of  the  pub- 
lication of  notice  in  an  attachment 
action  was  attacked  in  a  subsequent 
action  by  parol  evidence  to  prove 
that,  in  truth,  the  publication  had 
not  occurred  as  stated  in  the  affi- 
davit. This  court  said  the  trial 
court,  which  had  admitted  evidence 


to  contradict  the  affidavit,  "with 
equal  propriety,  .  .  .  could,  in 
the  same  collateral  way,  have  per- 
mitted the  judgment  itself  to  be  re- 
opened, and  a  review  had  of  the  evi- 
dence on  which  it  was  rendered." 
53  Mo.  183,  192. 

An  administrator  de  bonis  non  of 
an  estate  having  been  appointed, 
and  there  being  nothing  to  show  the 
prior  administrator  had  been  dis- 
charged, it  was  presumed  the  ad- 
ministrator de  bonis  non  had  been 
regularly  appointed  and  that  a  sale 
by  him  passed  title ;  the  rule  against 
collateral  attack  being  applied  to 
support  the  order  appointing  him. 
Rowden  v.  Brown,  91  Mo.  429,  4 
S.  W.  129. 

An  appointment  of  an  adminis- 
trator de  bonis  non  after  a  prior  set- 
tlement of  an  estate  is  conclusively 
presumed,  in  a  collateral .  case,  to 
have  been  justified.  Howell  v. 
Jump,  140  Mo.  441,  453,  41  S.  W. 
976.  And  see,  also,  on  this  question. 
Parsons  v.  Milf  ord,  67  Ind.  489,  499, 
and  State  ex  rel.  Wiseman  v.  Wheel- 
er, 127  Ind.  451,  26  N.  E.  552,  1008. 

The  rule  against  collateral  im- 
peachment is  applicable  to  all  orders 
of  a  court  of  competent  jurisdic- 
tion, as  well  as  to  its  final  judgment. 
23  Cyc.  1036. 

The  circuit  court  had  jurisdiction 
of  the  parties  and  the  subject-mat- 
ter in  the  McQueen  Case,  and  power 
to  order  the  temporary  injunction 
and  to  continue  it  in  force  pending 
the  appeal.   We  hold  ^t„,„etio. 
those  orders  are  not  coiin^iveiy 
open    to    collateral  ^'«^"«-*^'- 
impeachment  by  the  parties  to  the 
action,  or  persons  represented  by  or 
in  privity  with  them,  as  having  been 
collusively  procured. 

2.  In  answer  to  the  second  ques- 
tion we  have  propounded,  we  say 
the  replication  in  this  case  is  a  col- 
lateral attack  on  the  validity  of  the 
orders  for  the  tem- 
porary   injunction;  t«*^^  "" 


porary 

an  attack  based  on  SSaer  ***** 
the  allegation  that 
they  were  orders  procured  by  Van 
Deusen  to  restrain  himself.     The 
petition  in  the  present  case  is  said 
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by  the  court  of  appeals  to  have  been 
filed  for  the  purpose  of  having  the 
tax  bills  against  the  relator's  lot 
canceled  and  the  apparent  lien  they 
created  removed,  and  on  the  ground, 
as  stated  by  the  court  of  appeals, 
"that  the  work  was  not  completed 
within  the  time  prescribed  by  the 
ordinance,"  which  was  cause  to  re- 
move the  lien  unless  the  delay  was 
due .  to  the  injunction.  Gilsonite 
Constr.  Co.  v.  Fields,  157  Mo.  App. 
577,  138  S.  W.  676 ;  Hund  v.  Rack- 
liff e,  192  Mo.  312, 91  S.  W.  500.  The 
answer  set  up  the  injunction  as  a 
defense,  and  the  reply  charged  it 
was  procured  "at  the  instance  and 
through  the  instrumentality  of  said 
contractor,  and  for  the  purpose  of 
stopping  said  work,  and  said  injunc- 
tion so  procured  does  not  operate  to 
extend  the  time."  It  is  apparent  the 
validity  of  the  orders  relating  to  the 
injunction  is  called  into  question 
by  the  reply.  But  this  attack  is  not 
made  in  a  direct  proceeding  to  have 
the  orders  vacated,  to  which  pro- 
ceeding the  parties  to  the  suit  in 
which  they  were  made  would  be 
necessary  parties.  Neither  the 
plaintiff  in  the  McQueen  Case  nor 
the  city  of  St.  Joseph,  which  was 
cne  of  the  defendants,  is  a  party  to 
this  case.  The  city  was  one  of  the 
parties,  was  bound  by  the  orders  of 
the  circuit  court,  and  has  acted  on 
the  faith  of  them  in  accepting  the 
work  and  issuing  tax  bills  to  pay 
for  it.  The  city  would  be  entitled 
to  a  hearing  in  any  suit  to  vacate 
the  orders ;  and  if  they  were  pro- 
cured by  Van  Deusen,  and  the  city, 
instead  of  conniving  at  his  act^  was 
ignorant  of  it,  a  remedy  by  a  suit 
to  annul  the  orders  and  thereby 
prevent  Van  Deusen  from  deriving 
an  extension  of  time  from  them, 
would  have  been  available  to  the 
city;  and  that  remedy  is  available 
to  any  property  owner,  including 
Williams,  whose  rights  are  affected 
by  the  extension.  This  action  was 
not  brought  for  the  purpose  of  im- 
peaching those  orders,  but  for  tiie 
different  purpose  of  removing  the 
lien  of  the  tax  bills  from  the  rela- 
tor's lot.    A  collateral  attack  is  an 


attempt   to   impeach   a   judgment^ 
whether     interlocu- 
tory or  final  in  a  r.7eV".\  L'ttSSt. 
proceeding  not   in- 
stituted for  the  express  purpose  of 
annulling  the  judgment.    Lieber  v. 
Lieber,  239  Mo.  1,  55, 143  S.  W.  458 ; 
17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  848.    The  impeachment  of  the  in- 
junction orders  may  be  necessary  in 
order  for  the  plaintiff  to  obtain  the 
relief  he  asks,  but  nevertheless  the 
present  attack  on  them  is  collateral, 
and  not  direct.    23  Cyc.  pp.  1062, 
1063,  and  cases  cited  in  note  67. 

3.  We  find  it  is  unnecessary  to  an- 
swer the  first  part  of  the  third  ques- 
tion asked,  namely,  whether  the 
owners  of  lots  against  which  tax 
bills  were  issued  were  represented 
by  the  city  in  the  McQueen  Case, 
and  are  bound  by  the  proceedings 
therein  as  being  in  privity  with  the 
city.  In  our  opinion  the  status  of 
the  plaintiff  Williams,  as  owner  by 
a  subsequently  acquired  title  of  the 
lot  sought  to  be  relieved  from  the 
assessment)  controls  the  decision  of 
this  case.  Conceding  for  the  pur- 
pose of  the  decision  that  Williams 
was  a  stranger  to  the  McQueen  pro- 
ceedings, as  judgments  operate  usu- 
ally only  among  the  parties  to  the 
actions  wherein  they  are  given  and 
those  in  privity  with  the  parties, 
the  inquiry  is :  Can  Williams,  as  a 
stranger,  impeach  collaterally  those 
proceedings  in  view  of  the  fact  that 
he  acquired  his  title  after  final  judg- 
ment had  been  given  therein,  the 
work  finished,  and  the  tax  bills  is- 
sued? 

It  may  be  allowed  that  the  owner 
of  a  lot  against  which  a  special  tax 
has  been  levied,  who  acquired  title 
after  the  levy,  has  as  much  right  to 
sue  to  establish  the  invalidity  of  the 
tax  as  he  would  have  had  if  he  had 
been  the  owner  at  the  time  of  the 
levy.  Hamilton,  Special  Assess- 
ments, §  744,  p.  737.  This  is  be- 
cause the  tax  lien  follows  the  prop- 
erty into  tiie  hands  of  any  subse- 
quent owner,  and  is  not  a  personal 
charge  against  the  person  who  was 
the  owner  at  the  time  the  tax  was 
laid.    Lasbury  v.  McCague,  56  Neb. 
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220,  228,  76  N.  W.  862;  State, 
Evans,  Prosecutor,  v.  Jersey  City, 
35  N.  J.  L,  381.  It  was  so  held  in 
the  cited  Nebraska  case,  where  a  lot 
had  been  assessed  for  the  cost  of 
abating  a  nuisance  on  it,  which  nui- 
sance had  been  created  by  the  city 
itself ;  wherefore  the  cost  of  abating 
it  could  not  be  taxed  against  the 
property,  and  a  subsequent  pur- 
chaser sued  to  declare  invalid  the 
special  tax. 

But  in  the  present  case  the  plain- 
tiff asks  that  the  special  tax  against 
his  lot  be  set  aside  for  a  reason  that 
results  in  calling  into  question  col- 
laterally the  validity  of  the  proceed- 
ings in  a  prior  suit  of  which  the 
court  had  jurisdiction.  If  there  had 
been  no  injunction  issued  in  the  Mc- 
Queen Case  against  Van  Deusen  and 
the  city  of  St.  Joseph,  and  never- 
theless Van  Deusen  had  failed  to 
complete  the  improvement  in  time, 
Williams  might  well  maintain  this 
action  to  cancel  the  tax  bills  for  the 
delay;  but  in  doing  so,  as  matters 
stand,  he  must  either  first  have  the 
orders  for  the  injunction  annulled  in 
a  direct  proceeding,  or  be  entitled  to 
attack  them  in  this  proceeding.  The 
case  is  complicated  by  those  orders, 
and  therein  differs  from  the  com- 
mon suit  to  cancel  assessments. 

One  cannot  doubt  that  Williams 
acquired  his  lot  with  full  knowledge 
of  the  tax  lien  and  of  all  that  had 
happened  in  the  McQueen  proceed- 
ing, including  the  procurement  of 
the  temporary  injunction,  since  he 
began  this  suit  the  day  after  his 
deed  was  delivered  to  him.  Perhaps 
his  knowledge  of  those  facts  is  not 
material;  the  essential  fact  being 
that  he  took  title  after  the  final  dis- 
position of  the  McQueen  Case.  Van 
Deusen  had  completed  his  contract 
within  the  time  limited,  allowing  for 
the  interruption  due  to  the  injunc- 
tion issued  in  the  McQueen  Case, 
which  was  valid  on  the  face  of  the 
proceedings,  and  could  only  be 
shown  to  be  invalid  by  evidence 
aliunde.  Williams  had  no  right  or 
interest  which  was  impaired  by  the 
orders  relating  to  the  injunction  at 
the  time  they  were  made,  and  on 


principle,  and  according  to  the- few 
authorities  we  have  found,  he  is  not 
in  a  position  to  im-  _^^^  bo«d  W 
peach  the  orders.  order-Hnib»e- 
There  are  decisions  *'•***  »«rcita.T. 
directly  in  point  that  a  person  who 
was  a  stranger  to  a  judgment,  but 
who  acquired  subsequently  the  title 
asserted  to  be  affected  by  it,  cannot 
assail  the  judgment  collaterally. 
Hogg  V.  Link,  90  Ind.  346 ;  Johns  v. 
Pattee,  55  Iowa,  665,  8  N.  W.  663. 
Why  should  he  be  permitted  to  do  so 
when  he  was  in  no  way  damaged 
by  the  adjudication?  A  person 
whose  interest  in  property  is  im- 
paired or  questioned  by  legal  pro- 
ceedings at  the  time  they  are  taken, 
and  who  could  have  been  made  a 
party  to  them  and  afforded  the  op- 
portunity to. defend  his  rights,  may 
well  be  allowed  to  impeach  the  pro- 
ceedings, without  first  attacking 
them  directly,  when  it  is  sought  to 
enforce  them  against  him  or  his 
property;  whereas,  a  person  who 
acquires  later,  especially  if  he  knew 
of  the  proceedings,  may  be  required 
to  submit  to  their  effect  until  he  has 
annulled  them  in  a  suit  or  other  ap- 
propriate remedy  instituted  by  him 
for  that  purpose.  The  general  doc- 
trine is  that  a  conveyance  in  fraud 
of  creditors  cannot  be  set  aside  at 
the  suit  of  a  subsequent  purchaser 
of  the  property,  unless  the  intention 
to  defraud  him  was  entertained 
when  the  conveyance  was  made. 
This  rule  has  been  applied  to  judg- 
ments as  well  as  to  conveyances.  2 
Freeman,  Judgm.  §  336,  p.  610.  The 
proposition  was  affirmed  by  this 
court  in  Abington  v.  Townsend.  In 
that  case  the  plaintiff  purchased  the 
property  in  controversy  at  a  parti- 
tion sale  made  subsequent  to  a  prior 
sale,  under  which  the  defendant 
claimed  title.  It  appears  one  of  the 
parties  interested  in  the  land  had 
filed  a  suit  to  set  aside  the  judgment 
in  partition  and  the  sale  thereunder. 
The  court  set  aside  the  first  sale,  the 
order  approving  it,  and  the  deed, 
but  permitted  the  interlocutory  de- 
cree for  partition  to  stand.  There 
was  a  second  sale  under  the  decree, 
at  which  Abington  purchased.    He 
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sought  to  have  annulled  the  title 
of  the  grantee,  Townsend,  who 
claimed,  as  stated,  under  the  first 
sale.  It  appears  Townsend  was  not 
made  a  party  to  the  suit  to  set  aside 
the  first  sale ;  ret  nevertheless,  in  his 
suit  to  quiet  title,  Abington  under- 
took to  impeach  the  order  approv- 
ing the  sale  under  which  Townsend 
claimed  by  evidence  to  show  the  ap- 
proval of  it  was  procured  by  fraud. 
This  court  held  that,  if  Abington 
was  not  in  privity  with  the  parties 
to  the  suit  wherein  the  first  sale  was 
ordered,  he  was  precluded  from  a 
collateral  attack  on  the  proceedings 
in  that  case,  even  if  he  were  a 
stranger,  because  he  obtained  his 


title  subsequently  to  the  judgment. 
While  conceding  the  rule  was  that 
a  stranger  to  judicial  proceedings 
might  impeach  them  collaterally,, 
the  court  held  an  exception  to  this 
rule  existed  if  the  stranger  acquired 
his  interest  later,  so  that  it  was  not 
affected  by  the  judgment  at  the  time 
of  its  rendition.  271  Mo.  602,  197 
S.  W.  257. 

The  decision  of  the  Kansas  City 
Court  of  Appeals  sustaining  the 
Williams  suit  is  in  conflict  with  said 
prior  decision  of  this  court.  Where- 
fore the  record  of  said  Court  of  Ap- 
peals will  be  quashed. 

It  is  so  ordered. 

All  concur. 


ANNOTATION. 


Rule  against  collateral  attack  as  aj 

It  seems  to  be  well  settled  that,  as 
a  general  proposition,  the  rule  in  re- 
lation to  collateral  attack  applies  to 
interlocutory  orders.  For  instance, 
Black,  on  Judgments,  §  246,  says  that 
the  rule  against  collateral  impeach- 
ment applies  to  every  judgment,  order, 
decree,  or  judicial  proceeding,  of 
whatever  species,  that  is  not  absolute- 
ly void.  Another  statement  of  this 
rule  is  found  in  15  Standard  Proc.  p. 
397,  where  the  author  says  that  the 
prohibition  against  collateral  impeach- 
ment applies  to  all  kinds  of  judgments 
and  decrees,  whether  made  upon  con- 
sideration of  the  merits  or  not.  And 
at  p.  899  the  author  adds,  in  whatever 
sort  of  judicial  proceedings. 

These  rules  are  clearly  broad 
enough  to  include  interlocutory  orders 
for  temporary  injunction,  and  in  fact 
it  has  been  so  held.  This  was  the 
conclusion  reached  in  the  reported 
case  (State  ex  bel.  Van  Hafften  v. 
I^IBON,  ante,  1157),  as  well  as  in  the 
case  of  Huttig  Sash  &  Door  Go.  v. 
Fuelle  (1906)  143  Fed.  363.  In  the 
latter  case  it  was  held  that  an  order 
of  a  Federal  court  granting  a  tem- 
porary injunction  could  not  be  col- 
laterally attacked  in  a  contempt  pro- 
ceeding for  its  disobedience;  at  least, 
unless  the  court  had  no  jurisdiction 
to  grant  the  injunction. 


to  temporary  injunctioii. 


No  other  cases  involving  temporary 
injunctions  seem  to  have  passed  upon 
the  question  whether  or  not  such  an 
injunction  can  be  collaterally  at* 
tacked,  but  a  considerable  number  of 
cases  have,  either  directly  or  indirect- 
ly, had  under  consideration  the  gen- 
eral question  of  the  right  to  attack  in 
a  collateral  proceeding  an  interloc- 
utory order  or  decree.  These  deci- 
sions fall  under  such  a  wide  variety 
of  subjects  that  an  exhaustive  collec- 
tion would  be  an  almost  impossible 
task.  However,  the  individual  cases^ 
in  the  main,  simply  illustrate  various 
applications  of  the  general  rule  here- 
inbefore set  out.  A  few  of  the  better 
cases  are  cited  for  reference. 

To  the  effect  that  the  rule  against 
collateral  attack  applies  to  all  inter- 
locutory orders  that  are  not  absolute- 
ly void,  see  Clark  v.  Sawyer  (1874)  48 
CaL  133  (order  with  respect  to  issu- 
ing process  upon  judgment)  ;  Rowe  v. 
Blake  (1896)  112  CaL  637,  44  Pac. 
1084  (order  for  sale  under  mortgage 
foreclosure  decree) ;  Wessel  v.  Supe- 
rior Ct.  (1918)  177  Cal.  308,  170  Pac. 
606  (order  transferring  cause  to 
another  court)  ;  Zimmer  v.-  Thompson 
(1919)  286  IIL  625;  122  N.  £.  47  (order 
for  writ  of  ne  exeat  in  suit  for  sep- 
arate maintenance.  The  court  said 
that,   having  general  jurisdiction  of 
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the  subject-matter,  the  order  of  the 
court,  however  erroneous,  was  not 
subject  to  attack  collaterally) ;  Par- 
sons V.  Milford  (1879)  67  Ind.  489 
(holding  that  ex  parte  orders  made 
in  the  settlement  of  an  estate  previous 
to  the  order  of  final  settlement  are 
interlocutory  in  character,  and,  while 
within  the  control  of  the  court  making 
them  until  final  settlement  of  the  es- 
tate, so  long  as  they  remain  in  force, 
•constitute  adjudications  of  the  mat* 
ters  to  whixih  they  properly  relate,  in 
the  same  manner  as  ordinary  judg- 
ments in  a  court  of  record,  so  that 
they  cannot  be  attacked  collaterally 
in  ^  suit  upon  the  executor's  or  admin- 
istrator's bond) ;  Harrah  v.  State 
(1905)  38  Ind.  App.  495,  76  N.  E.  442, 
as  modified  on  rehearing  in  (1906)  38 
Ind.  App.  495,  77  N.  E.  747  (orders 
issued  during  proceedings  for  the 
settlement  of  partnership  affairs) ; 
Randolph  v.  Simon  (1883)  29  Kan.  406 
(order  permitting  debtor  to  leave 
prison  bounds) ;  Greenfield  v.  Hill  City 
Land,  Loan,  &  Lumber  Co.  (1919)  141 
Minn.  393,  170  N.  W.  343  (ex  parte  or- 
der appointing  a  receiver  pendente 
lite);  Baker  v.  Stephens  (1870)  10 
Abb.  Pr.  N,  S.  (N.  Y.)  1  (holding  that 
an  order  for  substituted  service  can- 
not be  questioned  collaterally,  as  up- 
on a  motion  to  vacate  an  attachment 


which  was  issued  thereon) ;  Lawrence 
V.  Edwin  A.  Denham  Co.  (1909)  65 
Misc.  189,  119  N.  Y.  Supp.  725  (order 
in  summary  proceedings  awarding 
possession  of  property) ;  Ludlow  v. 
Johnson  (1828)  3  Ohio,  553,  17  Am. 
Dec.  609  (order  authorizing  adminis- 
trator to  sell*  estate) ;  Todd  v.  Orr 
(1914)  44  Okla.  459, 145  Pac.  393,  quot- 
ed with  approval  in  O'Neil  Engineer- 
ing Co.  V.  Lehigh  (1919)  —  Okla.  — , 
182  Pac.  659  (order  granting  new 
trial).  And  see  the  cases  set  out  in 
the  opinion  in  the  reported  case 
(State  ex  rel.  Van  Hafften  v. 
Ellison). 

And  specifically,  that  a  void  order 
not  amounting  to  a  final  judgment  may 
be  collaterally  attacked,  see  Ex  parte 
Simpson  (1912)  3  Ala.  App.  222,  57 
So..  518  (order  holding  accused  for 
grand  jury) ;  Smith  v.  Los  Angeles 
&  P.  R.  Co.  (1893)  4  Cal.  Unrep.  237, 
34  Pac.  242  (order  appointing  receiver 
for  corporation) ;  Callaway  v.  Irvin 
(1905)  123  Ga.  344,  51  S.  E.  477  (order 
directing  executor  to  sell  property  and 
for  distribution  of  proceeds) ;  Re 
Heinze  (1917)  179  App.  Div.  453,  165 
N.  Y.  Supp.  1017,  appeal  dismissed  in 
(1917)  222  N.  Y.  530,  118  N.  E.  1062 
(order  approving  contract  of  admin- 
trator)«  G.  J.  C. 


SCHEUER  &  TIEGS,  Respt, 

V. 

MARIE  BENEDICT,  Appt. 

Wisconsin  Supreme  Court -^  January  11,  1021% 
(_  Wis.  — ,  181  N.  W.  129.) 

Landlord  and  tenant  —  notice  to  terminate  by  specified  day  —  eonstmetion. 

A  notice  to  a  tenant  from  month  to  month  to  quit  "by  April  80th"  in- 
cludes the  day  named,  so  that  the  notice  terminates  the  tenan<7  at  the  end 
of  the  month,  and  is  valid. 

[See  note  on  this  qvsstion  beginning  on  page  1168.] 

*•  notice  to  terminate  tenancy  —  sulB- 

ciency.  terminate  at  the  end  of  the  inonth,  and 

2.  A  notice  to  terminate  a  tenancy  not  before, 
from  month  to  month  must  make  it         [See  16  R.  C.  L.  1175.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Mil- 
waukee County  (Fritz,  J.)  affirming  a  judgment  of  the  Civil  Court  in 
favor  of  plaintiff  in  an  action  brought  to  recoyer  possession  of  certain 
premises  leased  to  defendant  under  a  written  lease.    Affirmed. 


Statement  by  Vinje,  J,: 

Action  begun  in  the  civil  court  to 
recover  possession  of  certain  prem- 
ises originally  leased  to  defendant 
under  a  written  lease  expiring  April 
30,  1919.  By  an  oral  arrangement 
defendant  was  permitted  to  hold 
from  month  to  month  after  the  ex- 
piration of  the  written  lease.  The 
rent  was  payable  on  the  first  day  of 
each  month.  On  March  5,  1920, 
plaintiff  served  this  notice  on  de- 
fendant : .  "You  are  hereby  notified 
and  required  by  April  30,  1920,  to 
quit  and  deliver  up  possession  of  the 
premises  now  held  by  you  as  our 
tenant,  being  known  as  400  Fifth 
avenue,  Wauwatosa,  Wisconsin." 

Defendant  did  not  vacate  on  April 
30,  and  this  action  was  begun.  The 
civil  court  entered  a  judgment  for 
plaintiff,  and  defendant  appealed  to 
the  circuit  court,  where  the  judg- 
ment of  the  civil  court  was  affirmed. 
From  such  judgment  the  defendant 
appealed  to  this  court. 

Mr.  Oscar  Kroesing;  for  appellant : 

The  notice  to  quit  was  insufficient. 
Assuming  that  the  defendant  was  a 
tenant  of  the  plaintiff  from  month  to 
month,  beginning  on  the  first  and  end- 
ing on  the  last  day  of  each  month,  to 
terminate  such  a  tenancy  the  notice 
to  quit  must  be  given  to  expire  at  the 
conclusion  of  the  month's  tenancy. 

State  ex  rel.  Engle  v.  Hilgendorf, 
136  Wis.  21,  116  N.  W.  848;  Sutheriand 
v.  Drolet,  154  Wis.  619,  143  N.  W.  663; 
Bradley  v.  Rice,  13  Me.  198,  20  Am. 
Dec.  501;  Rankin  v.  Woodworth,  3 
Penr.  &  W.  48;  Ferguson  v.  .Coleman, 
37  S.  C.  L.  (3  Rich.)  99,  45  Am.  Dec. 
761;  Wilson  v.  Rodeman,  38  S.  C.  213, 
8  S.  E.  855 ;  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  347,  17  Atl.  608. 

Defendant's  lease  did  not  expire  un- 
til the  31st  day  of  August,  1920,  by 
reason  of  a  holdover  upon  termination 
of  the  original  term. 

Waterman  v.  LeSage,  142  Wis.  97, 
135  Am.  St.  Rep.  1062,  124  N.  W.  1041 ; 
Brown  v.  Kayser,  60  Wis.  1,  18  N.  W. 
523;  24  Cyc.  1014. 

A  writ  of  execution  describing  the 
premises  in  the  complaint  would  have 


been  ineffectual  to  oust  the  defendant 
from  the  premises  occupied  by  her. 

Cox  V.  Groshong,  1  Pinney  (Wis.) 
307,  6  Mor.  Min.  Rep.  210;  Lamme  v. 
Buse,  70  Me.  463 ;  Gardner  v.  Hickock, 
102  Mich.  497,  60  N.  W.  974;  College 
Comer  &,  R.  Gravel  Road  Co.  v.  Moss, 
92  Ind.  119. 

Mr.  A.  W.  Foater,  for  respondent: 

The  notice  to  quit  is  sufficient  and 
in  no  way  misleading. 

Express  Pub.  Co.  v.  Aldine  Press, 
126  Pa.  347,  17  Atl.  608;  Wilson  v. 
Rodeman,  30  S.  C.  210,  7  S.  E.  855. 

The  complaint  is  sufficient. 

Minard  v.  Burtis,  83  Wis.  267,  53  N. 
W.  509. 

Vinje,  J.,  delivered  the  opinion  of 
the  court: 

The  objections  that  plaintiff  is  not 
the  real  party  in  interest,  and  so 
cannot  maintain  the  action,  that  the 
tenancy  was  not  from  month  to 
month,  and  that  a  slight  error  in  the 
description  of  the  leased  premises  in- 
validated the  action,  are  not  well 
taken.  They  are  not  of  sufficient  im- 
portance to  merit  treatment,  and  we 
mention  them  only  to  show  they 
have  not  been  overlooked. 

The  serious  question  is  as  to  the 
sufficiency  of  the  notice  to  quit.  It 
requires  that  possession  be  delivered 
by  April  30.  April  30  was  the  last 
day  of  the  tenancy  from  month  to 
month,  and  if,  as  is  argued,  ''by 
April  30''  is  meant  before  April  30, 
then  the  notice  is  insufficient,  be« 
cause  under  a  tenancy  from  month 
to  month  the  notice 

must  be  to  termi-  S5r«*-'?IJ!o?rct  f 
nate  the  tenancy  at  terminate 

the  end  of  the  anwei^acr. 
month,  and  not  be- 
fore. State  ex  rel.  Engle  v.  Hilgen* 
dorf ,  136  Wis.  21,  116  N.  W.  848 ; 
Sutherland  v.  Drolet,  154  Wis.  619, 
143  N.  W.  663 ;  Molter  v.  Spencer,  — 
Wis.  — ,  180  N.  W.  261.  The  word 
''by''  as  marking  the  completion  of 
the  time  required  or  assigned  for  the 
performance  of  an  action,  according 
to  Murray's  Dictionary,  means,  "On 
or  before,  not  later  than,  within." 
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Webster's- International  gives:  "At 
or  before,  not  later  than/'  When 
used  with  a  verb  in  the  perfect  tense, 
the  word  "by"  more  naturally  de- 
notes a  completed  action  at  the  time 
boundary  marked  by  it,  as,  "The 
work  must  be  finished  by  Friday." 
On  the  other  hand,  "The  work  must 
finish  by  Friday,"  perhaps,  more 
naturally  means  including  Friday. 
In  the  notice  in  question  the  word 
"by"  is  used  with  the  verb  to  quit 
and  deliver  up,  denoting  present 
tense,  and  not  completed  action.  In 
view  of  that,  and  of  the  further 
fact  that  it  must  be  presumed  a 
valid   notice   was   intended   to   be 

given,  we  reach  the 
t^raiaa^f  bT  conclusiou  that  "by 
JSS^l?«««^Y^      April  30"  in  the  no- 

tice  included  April 
30.  Under  our  decisions,  as  before 
stated,  the  notice  would  not  be  suf- 
ficient if  construed  as  defendant's 
counsel  contends;  hence,  conceding 
that  the  term  has  two  meanings,  one 
including  the  date  expressed  and  the 
other  excluding  it,  the  reasonable 
construction  is  the  one  that  gives 
validity  to  the  thing  sought  to  be 


done,  for  no  one  ought  to  presume 
that  a  nugatory  act  is  intended. 

The  following  cases  found  in 
Words  &  Phrases  (N.  S.)  under  the 
title  "By,"  denoting  on  or  before, 
have  held,  in  context  considered,  that 
the  word  "by"  excluded  the  day  or 
date,  set  as  a  boundary  of  time.  Ex- 
press Pub.  Co.  V.  Aldine  Press,  126 
Pa.  347,  17  Atl.  608;  Rankin  v. 
Woodworth,  3  Penr.  &  W.  48 ;  Wilson 
V.  Rodeman,  30  S.  C.  210, 8  S.  E.  855 ; 
Miller  v.  Phillips,  31  Pa.  218. 

These  cases,  also  found  in  Words 
&  Phrases,  have  held  that  the  day 
or  date  marking  the  boundary  is  in- 
cluded. Coonley  v.  Anderson,  1 
Hill,  519;  Wachsmuth  v.  Routledge, 
36  Or.  307,  51  Pac.  443,  59  Pac.  454; 
Elizabeth  City  Cotton  Mills  v.  Dun- 
stan,  121  N.  C.  12,  61  Am.  St.  Rep. 
654,  27  S.  E.  1001 ;  Higley  v.  Gilmer, 

3  Mont.  433;  Rupricht  v.  Delacamp 
(D.  C.)  165  Fed.  381 ;  Weir  v.  Clark, 

4  Ala.  App.  302,  58  So.  793;  Dukes 
V.  Gore  &  Co.  11  Ga.  App.  743,  76 
S.  E.  365;  Goldman  v.  Broyles,  — 
Tex.  Civ.  App.  — ,  141  S.  W.  283. 

Judgment  affirmed. 

Eerwin,  J.,  took  no  part. 


ANNOTATION, 

Meaning  of  *%y^*  as  fixing  time  for  performance  of  an  act  or  happening  of 

event. 


It  is  common  both  with  laymen  and 
judges,  in  referring  to  a  time  ante- 
cedently mentioned,  to  use  the  wordQ 
"by  that  time."  But  the  word  "by"  is 
not  often  found  in  legal  documents  as 
fixing  time.  And  in  most  of  the  cases 
where  it  has  been  in  question,  it  was 
used  in  referring  to  a  certain  day,  as, 
for  example,  "by  the  1st  of  May." 
There  seem  to  be  but  four  decided 
cases  as  to  the  use  of  "by"  before  any 
other  period  than  a  day.  Two  of  these 
are  before  a  month,  and  two'  before  a 
term  of  court.  We  have  not  then,  for 
example,  complete  direct  judicial 
authority  as  to  whether  or  not  agree- 
ments mean  the  same  thing,  or  what 
they  mean  (except  the  last)  which  re- 
spectively state  that  a  builder  will 
complete  a  house  "by  1922,"  "by  Jan- 
uary, 1922,"  or  "by  January  1st,  1922 ;" 


or  which  respectively  state  that  a  ten- 
ant will  vacate  "by"  the  time  men- 
tioned; or  which  respectively  state 
that  a  seller  will  deliver  by  the  time 
mentioned. 

It  will  be  seen  from  the  quotations 
that  the  lexicographers  are  not  very 
helpf  uL 

Witli  reference  to  a  day. 

The  word  "by,"  in  relation  to  a  day 
named,  means  "on  or  before"  that  day. 

United  States. — Ruprecht  v.  Dela- 
camp (1908)  165  Fed.  381,  affirmed  in 
(1909)  95  C.  C.  A.  383,  169  Fed.  1022. 

Alabama*  —  Preston  v.  Dunham 
(1875)  52  Ala.  217. 

Georgia.  —  Dukes  v.  Gore  &  Co. 
(1912)  11  Ga.  App.  748,  76  S.  E.  365. 

Indiana. — ^Walters  v.  Stockberger 
(1898)  20  Ind.  App.  277,  60  N.  £.  563. 
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Iowa.  —  Ingram  v.  Wackernagel 
(1891)  83  Iowa,  82,  48  N.  W.  998. 

Montana.— Higley  v.  Gilmer  (1880) 
8  Mont  488. 

Ncsvr  York. — Coonley  v.  Anderson 
(1841)  1  Hill  519. 

North  Carolina.  —  Elizabeth  City 
Cotton  Mills  V.  Dunstan  (1897)  121  N. 
C.  12,  61  Am.  St.  Rep.  654,  27  S.  E. 
1001;  Blalock  v.  Clark  (1903)  133  N. 
C.  306,  45  S.  E.  642. 

South  Carolina* — Ferguson  v.  Cole- 
man (1846)  37  S.  G.  L.  (3  Rich.)  99, 
45  Am.  Dec.  761. 

Texas.— Goldman  v.  Broyles  (1911) ' 
—  Tex.  Civ.  App.  — ,  141  S.  W.  283; 
J.  C.  Engelman  Land  Co.  v.  La  Blanco 
Agri.  Co.  (1920)  —  Tex.  Civ.  App.  — , 
220  S.  W.  653  (referring  to  the  rule) . 

Wisconsin. —  (Scheueb  &  Tiegs  v. 
Benedict  (reported  herewith)  ante, 
1166. 

A  promissory  note,  payable  ''by  the 
Ist  day  of  November  next,"  is  correct- 
ly described  in  the  complaint  as  pay- 
able the  1st  day  of  November.  Pres- 
ton V.  Dunham  (Ala.)  supra. 

(It  may  be  noted  that  a  promissory 
note,  payable  ''on  or  by  the  1st  of 
March,  eighteen  and  sixty  eight,"  was 
held  to  be  due  March  1st,  1868. 
Massie  v.  Belford  (1873)  68  UL  290.) 

A  subscription  to  stock,  not  to  be 
binding  unless  a  certain  amount  is 
subscribed  "by  July  1st,  1895,"  is  bind- 
ing if  the  amount  was  completed  on 
July  1st.  Elizabeth  City  Cotton  Mills 
V.  Dunstan  (N«  C.)  supra,  where  the 
court  said :  "  'By*  has  many  significa- 
tions, but  when  used  to  designate  a 
terminal  point  of  time,  it  is  defined  by 
the  Century  Dictionary  to  mean  'not 
later  than ;  as  early  as.'  The  Standard 
defines  it  'not  later  than,'  and  Webster 
'not  later  than;  as  soon  as.'  The  con- 
dition, therefore,  'by  July  1st,'  meant 
that  the  whole  amount  should  be  sub- 
scribed 'not  later  than'  July  1." 

An  option  given  on  February  7th, 
"Provided  we  do  not  receive  better 
price  by  mail  to-day.  This  offer 
closes  by  8th  February," — includes 
February  8th,  till  midnight.  Blalock  . 
V.  Clark  (N.  C.)  supra. 

In  Coonley  v.  Anderson  (N.  Y.)  sn- 

pra,  it  was  held  that  there  was  no 

variance  where  the  bujrer  declared  on 
12  A.L.R.— 74. 


a  contract  for  delivery  "on  or  before 
November  1st,"  and  proved  a  contract 
for  delivery  "by  the  1st  day  of  Novem- 
ber." 

Delivery  "by  the  25th  of  November" 
means  on  the  26th  of  November  when 
the  25th  is  Sunday.  Ingram  v.  Wack- 
ernagel (Iowa)  supra,  where  it  does 
not  seem  that  this  point  was  partic- 
ularly litigated. 

In  Ruprecht  v.  Delacamp  (1908)  165 
Fed.  381,  supra,  affirmed  in  (1909)  95 
C.  C.  A.  883,  169  Fed.  1022,  where  a 
charter  party  contained  a  clause  pro- 
viding that  the  charterers  should 
have  the  option  of  canceling  the 
charter  party  if  the  vessel  was  not 
"ready  for  loading  by  November  20, 
1903,"  it  was  held  that  the  expression 
xneant  on  or  before  November  20,  and 
that  therefore  the  vessel,  which  was 
ready  at  noon  of  November  20,  was 
ready  in  time. 

In  Dukes  v.  Gore  &  Co.  (1912)  11 
Ga.  App.  743,  76  S.  E.  365,  supra,  it 
was  held  that  an  acceptance  was  iden- 
tical with  the  terms  of  the  offer,  where 
the  offer  was:  "If  can  get  peanuts 
out  by  Friday,  ship.  Answer;"  and 
the  reply  on  the  same  day  was:  "Or- 
der confirmed.  Will  ship  by  Friday 
night  of  this  week;"  as  the  shipper 
had  till  midnight  of  Friday  to  ship. 

In  Ferguson  v.  C3oleman  (1846)  37 
S.  C.  L.  (3  Rich.)  99,  45  Am.  Dec.  761, 
supra,  it  was  held  that  a  contract  to 
pay  a  certain  larger  price  for  a  piece 
of  land  if  cotton  should  rise  to  8  cents 
"by  the  1st  of  November"  meant  on 
or  before  the  1st  of  November.  It 
was  argued  that  "by"  meant  "at  or 
near,"  but  the  court  stated  that,  while 
such  was  its  meaning  in  relation  to 
place,  in  relation  to  time  it  meant  "on 
or  before." 

In  Goldman  v.  Broyles  (1911)  — 
Tex.  Civ.  App.  — ,  141  S.  W.  283,  supra, 
the  court  said,  of  a  notice  to  vacate 
"by  the  20th  of  May,  1910:"  "The 
word  'by'  has  many  significations,  but 
when  used  to  designate  a  terminal 
point  of  time  it  is  defined  by  the  Cen- 
tury Dictionary  to  mean  'not  later 
than;  as  early  as.'  The  Standard  de- 
fines it  'not  later  than,'  and  Webster, 
'not  later  than;  as  soon  as.'  1  Words 
ft  Phrases,  p.  980.    And  as  used  in  the 
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Fewel  letter,  it  could  mean  no  other 
than  that  the  premises  should  be  va- 
cated not  later  than  the  20th  day  of 
May,  1910." 

It  will  be  seen  that  in  the  reported 
case  (ScHEUER  &  Tiegs  v.  Benedict, 
ante,  1166)  it  is  held  that  a  notice  to 
quit  "by  April  30"  includes  April  30. 

Compare  Re  Magee  (1894)  10  Man- 
itoba L.  R.  1,  infra. 

In  Higley  v.  Gilmer  (1880)  3  Mont. 
433,  supra,  where  it  was  ordered  that 
the  bill  of  exceptions  and  statement 
on  a  motion  for  a  new  trial  "be  pre- 
pared and  filed  by"  January  20.  it  was 
held  that  it  was  the  intention  to  in- 
clude January  20  within  the  period  of 
time  allowed. 

Where  a  rule  of  court  required  cer- 
tain motions  to  be  made  "by  the  sec- 
ond Wednesday"  of  the  term,  they 
were  properly  made  on  the  second 
Wednesday.  Walters  v.  Stockberger 
(1898)  20  Ind.  App.  277,  50  N.  E.  763, 
supra,  where  it  was  also  held  that, 
apart  from  the  construction  of  the 
rule,  the  matter  was  in  discretion,  and 
there  was  no  abuse  of  discretion. 

In  Wachsmuth  v.  Routledge  (1897) 
36  Or.  307,  51  Pac.  443,  59  Pac.  464, 
the  court,  in  holding  that  under  a 
statute  providing  that  the  appellant 
must,  "by  the  second  day  of  the  next 
regular  term,"  file  the  transcript,  the 
filing  on  the  second  day  of  the  term 
was  sufficient,  said:  "Since  the  word 
'by,'  as  used  in  §  541, -Hill's  Anno. 
Laws,  has  been  understood  by  counsel 
and  treated  by  this  court  to  mean  on 
the  second  day,  etc.,  the  adoption  of 
such  a  construction,  even  in  the  ab- 
sence of  an  adjudication  upon  the 
subject,  has  become  the  settled  policy 
and  rule  of  practice  in  this  state;  and 
to  change  it  now  could  do  no  good, 
but  must  necessarily  result  in  produc- 
ing incalculable  injury  to  parties  ap- 
pellant who  have  causes  in  this  court 
for  trial." 

In  J.  C.  Engelman  Land  Co.  v.  La 
Blanco  Agri.  Co.  (1920)  —  Tex.  Civ. 
App.  — ,  220  S.  W.  653,  supra,  where 
a  contract  provided  that  in  a  certain 
case  the  first  party  would  postpone 
the  execution  of  a  judgment  until  the 
1st  day  of  November,  1917,  on  which 
date  it  should  be  free  to  execute  it, 


"unless  by  said  date,  to  wit,  November 
1,  1917,"  a  certain  further  thing 
should  be  done,  and,  later  on,  the  con- 
tract referred  to  matters  to  be  done 
"on  or  before"  November  1,  1917,  it 
was  held  that  the  parties  showed  that 
they  intended  that  the  whole  of  the  1st 
day  of  November  should  be  allowed. 
The  court  said,  inter  alia:  "By  the 
weight  of  authority,  when  used  to  ex- 
press the  relation  of  time,  'by'  includes 
the  date  mentioned;  but  the  authori- 
ties also  hold  that  it  excludes  the  day 
mentioned,  provided  the  context  re- 
quires this  definition." 

In  National  Surety  Co.  v.  Long 
(1903)  60  C.  C.  A.  623,  125  Fed.  887, 
a  case  where  the  disputed  question 
was  whether  the  obligee  had  informed 
the  surety  of  the  breach  of  the  prin- 
cipal contract  immediately,  when  be 
had  informed  of  it  on  the  12th  of 
September,  the  contract  provided: 
"The  said  party  of  the  second  part 
agrees  to  complete  said  building  by. 
the  1st  day  of  September,  1901,rand 
the  said  party  of  the  second  part 
further  agrees  that,  in  case  .he  fails 
to  complete  said  building  by  the  15th 
day  of  September,  1901,  shall  pay  to 
the  said  party  of  the  first,  part,  as 
liquidated  damages,  the  sum  of  |6  for 
each  and  every  day  or  part  of  a  day 
that  said  building  remains  uncom- 
pleted after  the  said  time."  The  court 
said  that  the  parties  "agreed  that  tbe 
performance  of  the  contract  should  be 
completed  on  September  1,  1901,  and 
that  the  time  which  measured  the 
liquidated  damages  should  be  comput- 
ed from  September  15,  1901." 

There  is  but  little  contrary  to  the 
rule  heretofore  stated;  perhaps  the 
leading  authority  is  Rankin  v.  Wood- 
worth  (1831)  3  Penr.  &  W.  (Pa.)  48, 
which  arose,  however,  upon  the  phrase 
"by  November  next,"  and  is  referred 
to  hereafter. 

In  Express  Pub.  Co.  v.  Aldine  Press 
(1889)  126  Pft.  847,  17  Atl.  608,  it  was 
held  that  a  contract  reading  "subject 
to  countermand  by  June  15th,  1886," 
is  not  materially  altered  b^  the  inter- 
lineation of  the  word  "before,"  writ- 
ten over  the  word  "by," — the  court 
citing  Rankin  v.  Woodworth  (Pa.)  su- 
pra. 
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In  Wilson  v.  Rodeman  (1888)  30 
S.  C.  210,  8  S.  E.  855,  where,  on  Sep- 
tember 30,  1887,  the  defendant  gave 
written  notice  that  he  would  vacate 
the  premises  "by  the  1st  of  January, 
1888,  being  the  end  of  the  present  year 
of  my  tenancy,"  etc.,  and  he  did  vacate 
before  the  beginning  of  the  year  1888, 
it  was  held  that  he  was  not  responsible 
for  the  January  rent.  The  court  said: 
"We  cannot  think  there  is  ansrthing 
substantial  in  the  point  made  in  ar- 
gument that  the  notice  was  insuffi- 
cient, by  reason  of  the  expression  that 
the  premises  would  be  vacated  'by 
January  1,  1888.'  The  meaning,  as 
indicated  by  the  word  'by,'  evidently 
was  that  the  premises  would  be  vacat- 
ed '^when  that  time  had  arrived' 
(Worcester) ;  that  is  to  say,  before 
that  time,  which  was  actually  done. 
The  plaintiff  was  in  no  way  misled." 

In  Tawil  Bros.  v.  Bennett  &  A.  Ck>. 
(1919)  176  N.  Y.  Supp.  10,  it  seems  to 
be  considered  that  the  phrase,  "any 
portion  unfilled  by  July  1,  1918,  will 
be  re-entered  at  prices  of  that  date," 
referred  to  any  portion  not  shipped 
before  July  1,  but  the  case  turned  on 
another  question. 

In  Richardson  v.  Ford  (1853)  14 
III.  332,  Treat,  Ch.  J.,  uses  the  word 
"by"  as  if  equivalent  to  "before." 
Thus,  in  discussing  an  offer  to  pay  on 
the  1st  of  September,  where  the  con- 
tract was  to  pay  "between"  the  date 
of  the  contract  and  the  1st  of  Septem- 
ber next,  he  says :  "Where  the  act  is 
to  be  done  by  or  before  a  given  day, 
it  must  be  performed  prior  to  that 
day." 

In  Bie  Magee  (1894)  10  Manitoba  L. 
B.  1,  where  the  point  was  not  neces- 
sary to  the  decision,  the  court  said: 
"There  is  a  further  difficulty  about  the 
notice.  What  it  says  is,  'You  will 
please  vacate  by  30th  April,  1894.' 
Now,  a  notice  to  quit  must  require 
the  tenant  to  quit  at  the  proper  time; 
that  is,  it  must  be  given  to  expire  in 
and  with  the  last  day  of  some  period 
of  the  tenancy.  Here,  the  tenancy  ex- 
piring on  the  last  day  of  the  month, 
and  the  tenant  being  entitled  to  retain 
possession  during  the  whole  of  that 
day,  a  notice  which  required  him  to 
quit    before    midnight    on    that    day 


would  be  bad.  The  word  'by,'  when 
used  as  it  is  here,  as  a  terminal  of 
time,  means  'not  later  than,'  or  'as 
early  as;'  and,  to  my  mind,  what  the 
notice  says  is  that  the  tenant  is  to 
vacate  the  premises  sometime  between 
the  date  of  the  notice  and  the  30th  of 
April, — that  is,  before  the  30th  of 
April." 

With  reference  to  lona^r  periodi. 

In  Rankin  v.  Woodworth  (1831) 
(Pa.)  supfa,  it  was  held  that  a  suit 
begun  on  November  29,  1821,  was 
barred  by  the  six  years'  Statute  of 
Limitations,  it  being  founded  on  a 
contract  of  February,  1815,  to  build  a 
sawmill  and  "to  have  it  completed  by 
November  next."  The  court  said: 
"By  the  contract,  the  work  was  to  be 
finished  by  the  ensuing  month  of 
November,  which,  in  the  popular  ac- 
ceptation of  the  word,  excludes  the 
month.  When  a  thing  is  ordered  by 
a  particular  day,  it  is  with  a  view  of 
having  the  use  of  it  on  the  day. 
Thus,  a  coat  is  ordered  by  Sunday, 
with  a  view  of  wearing  it  to  church. 
And  the  popular  agrees  with  the  phil- 
ological import  of  the  word,  which 
is  explained  by  our  great  lexicogra- 
pher by  the  words,  'near,  beside,  pass- 
ing, in  presence, — all  of  which  denote 
exclusion." 

In  Miller  v.  Phillips  (1858)  81  Pa. 
218,  the  court  expressed  the  opinion 
that  a  contract  to  build  a  house,  to 
be  finished  by  April  next,  meant  be- 
fore the  1st  of  April. 

On  the  other  hand,  in  Reese  v.  Bill- 
ing (1846)  9  Ala.  263,  it  was  held  that 
an  order  to  pay  costs  by  the  next  term 
meant  at  any  time  during  such  term, 
up  to  and  at  the  time  when  the  court 
called  the  cause,  and  that  an  order 
to  give  security  for  costs  by  the  next 
term  was  to  be  similarly  understood. 

So,  in  Weir  v.  Clark  (1912)  4  Ala. 
App.  302,  58  So.  793,  where  an  order 
of  continuance  provided  "that,  if  the 
-defendant  fails  to  pay  said  costs  by 
the  next  term  of  this  court,  judgment 
shall  be  rendered  against  her,"  it  was 
held  that  "an  offer  on  her  part  to  pay 
such  costs  is  not  to  be  regarded,  as 
coming  too  late,  if  made  before  she 
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was  again  to  be  put  to  the  mainte-  tered  upon  at  the  succeeding  term  of 
nance  of  her  defense ;  in  other  words,  the  court,  to  which  she  procured  it» 
before  the  trial  of  the  case  was  en-     continuance/'  B.  B.  B. 


CLARA  L.  GILBERT 

V. 

ADELLE  POPE  McCREARY,  Appt 

TFeaf  Viroinia  Supreme  Court  of  Appeals  —  September  23,  t9Z0* 

(—  W.  Va.  — ,  104  S.  E.  273.) 

WiU  —  description  of  lot  by  house  number. 

1.  If  a  will  devising  an  unnumbered  part  of  a  city  lot,  on  which  there 
is  a  house  bearing  a  certain  number,  describes  it  by  the  number  of  the 
house  and  name  of  the  street  on  which  it  fronts,  calling  the  property  a 
"house  and  lot,"  and  then  describes  the  lot  by  metes  and  bounds,  so  as  not 
to  include  all  of  the  ground  covered  by  the  house,  the  general  description, 
conforming  to  the  manifest  intent  of  the  testator  to  give  the  house  for 
comfortable  use  and  enjosrment,  prevails  over  the  particular  description. 

[See  note  on  this  question  beginning  on  page  1179.] 


Cloud  —  invalid  claim. 

2.  Assertion  of  an  invalid  claim  to 
the  title  to  real  estate,  based  upon  a 
mere  semblance  thereof,  in  the  form 
of  a  muniment  of  title,  constitutes  a 
cloud  on  the  good  and  valid  title  under 
which  the  property  is  actually  held, 
and  the  owner  in  possession  of  the 
property  under  the  valid  title  may 
maintain  a  suit  in  equity  to  remove  or 
dissipate  the  cloud,  by  such  a  decree 
as  may  be  necessary  to  effect  such  re- 
sult. 

[See  5  R.  C.  L.  657,  658.] 

—  removal  —  cancelation  of  claim. 

8.  Cancelation  of  the  instrument 
under  which  the  unfounded  claim  is 
set  up  is  ordinarily  the  means  by 
which  cloud  is  removed  from  title,  but 
is  not  exclusive;  and  the  result  may 
be  effected  by  mere  adjudication  of 
good  title  in  the  plaintiff  in  such  suit, 
which  forever  precludes  the  right  so 
claimed  by  the  defendant. 

[See  5  R.  C.  L.  678.] 

—  invalidity  of  instrument  as  bar  to 
action. 

4.  Invalidity  of  the  instrument  or 
provision  under  which  the  claim  is  set 
up,  on  its  face,  constitutes  no  bar  to 
a  suit  to  remove  cloud  from  title,  if 
the  true  owner  is  in  possession  of  the 
property  affected  by  the  cloud. 

[See  6  R.  C.  L.  657.] 

>  .1  I.  ■  ■  ■ 

Headnotes  by  Poffenbarger,  J. 


—  statutory  remedy  —  exclusiveiiess* 

5.  Nor  does  a  remedy  given  by  stat- 
ute, for  relief  under  such  circum- 
stances, preclude  right  to  invoke  the 
remedy  in  equity. 

^-  invalid  description  in  wilL 

6.  A  claim  of  title  set  up  under  the 
invalid  one  of  two  inconsistent  and 
contradictory  descriptions  of  a  piece 
of  real  estate,  found  in  a  will,  by 
which  a  piece,  parcel,  or  lot  of  land  is 
divided  between  two  devisees,  coxsti- 
tutes  a  cloud  upon  the  title  of  the  por- 
tion of  the  land  against  which  it  is 
asserted. 

Deed  —  general  or  particular  descrip- 
tions —  superiority. 

7.  Ordinarily,  a  particular  descrip- 
tion, of  land  found  in  a  deed  or  will 
prevails  over  a  general  description 
thereof  found  in  the  same  instrument; 
but,  if  the  general  description  har- 
monizes with  the  manifest  intention  of 
the  parties,  in  the  case  of  a  deed,  or 
of  the  testator,  in  the  case  of  a  will,  as 
disclosed  by  any  proper  evidence,  in- 
cluding the  terms  of  the  instrument, 
and  the  particular  description  does 
not,  the  ordinary  rule  of  preference 
does  not  apply,  and  the  general 
description  prevails. 

[See  8  R.  C.  L.  1085.] 
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Will  —  use  of  parts  of  particular 
description. 

8.  In  such  case,  parts  of  the  par- 
ticular description  found  to  be  in 
harmony  with  the  testator's  intention, 
and  the  general  description,  may  be 
used  in  defining  the  limits  of  the  sub- 
ject of  the  devise. 

—  passing  of  land  with  house. 

9.  A  devise  of  a  dwelling  house,  by 
a  description  sufilciently  definite  and 
certain  to  afford  means  of  identifica* 
tion  thereof,  passes  title  to  all  of  the 
ground  covered  by  the  house  and  such 
additional  and  adjacent  land  of  the 
testator  as  was  used  in  connection 
with  the  house  at  the  date  of  execu- 
tion of  the  will,  and  is  necessary  for 
reasonable  use  and  enjoyment  thereof, 
in  the  absence  of  a  clear  and  unambig- 
uous expression  of  intention  to  the 
contrary. 
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Judgment  —  claim  by  inheritance  not 
bar  to  claim  by  will. 

10.  A  decree  adverse  to  the  plaintiff 
in  a  suit  in  which  title  to  property  is 
claimed  by  inheritance  and  under  an 
alleged  trust  does  not  preclude,  by 
adjudication,  right  in  the  same  person 
to  maintain  a  second  suit  against  the 
same  defendant  for  vindication  of 
right  and  title  to  a  part  of  the  same 
property,  vested  in  the  former  by  a 
devise 

[See  15  R.  C.  L.  1012.] 

Election  —  claim  by  inheritance  and 
by  will. 

11.  Nor  does  the  prosecution  of  such 
suit  preclude  right  to  maintain  the 
second,  on  the  theory  of  an  election 
on  the  part  of  the  plaintiff  not  to  take 
title  under  the  will;  the  election,  if 
any,  being  deemed,  in  the  absence  of 
proof  to  the  contrary,  to  have  been 
made  under  a  mistake  as  to  the  nature 
of  the  plaintiff's  rights  in  the  premises. 


-  Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Wood 
County  overruling  a  demurrer  to  a  bill  filed  to  restrain  the  invasion  of 
plaintiff'b'  premises  and  to  remove  a  cloud  upon  her  title.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  v.  B.  Archer  for  appellant. 

Messrs.  McCluer  ft  McCluer  and 
Smith  D.  Turner,  for  appellee : 

Equity  had  jurisdiction  to  restrain 
tiie  rebuilding  of  the  fence  in  ques- 
tion, and,  having  thus  obtained  juris- 
diction, it  was  within  its  power  to 
settle  the  whole  controversy. 

Ephraim  Creek  Coal  &  Coke  Co.  v. 
Bragg,  75  W.  Va.  70,  83  S.  E.  190 ;  Ely 
V.  Johnson,  114  Va.  81,  75  S.  E.  748. 

Equity  had  jurisdiction  to  restrain 
the  obstruction  of  ingress  and  egress, 
even  though  the  right  of  said  ingress 
and  egress  had  been  a  mere  easement, 
for  its  obstruction  constituted  a  pri- 
vate nuisance  which  equity  has  the 
right  to  abate. 

Hennen  v.  Deveny,  71  W.  Va.  629, 
L.R,A.1917A,  524,  77  S.  E.  142;  Mary 
Helen  Coal  Co.  v.  Hatfield,  75  W.  Va. 
148,  88  S.  E.  292;  Flaherty  v.  Fleming, 
68  W.  Va.  669,  3  L.R.A.(N.S.)  461,  52 
S.  E.  857;  Hershman  v.  Stafford,  58 
W.  Va.  459,  52  S.  E.  588. 

The  description  by  metes  .  and 
bounds,  being  inconsistent  and 
destructive  of  the  plain  intent  of  the 
testator,  is  void,  and  must  be  disre- 
garded,  and  the  general  description 


must  be  looked  to,  to  ascertain  the  in- 
tent of  the  devisee. 

Winding  Gulf  Colliery  Co.  v.  Camp- 
bell, 72  W.  Va.  451,  78  S.  E.  384;  My- 
lius  V.  Raine-Andrew  Lumber  Co.  69 
W.  Va.  347,  71  S.  E.  404;  Adams  v. 
Alkire,  20  W.  Va.  480;  2  Minor,  Inst. 
4th  ed.  1063. 

It  is  obvious  that  the  description  by 
metes  and  bounds  contained  in  the 
will,  although  impossible  of  applica- 
tion, and  for  that  reason  void,  casts 
a  cloud  upon  plaintiff's  title  which  a 
court  of  equity  should,  upon  proper 
application,  remove. 

Morrison  v.  Waggy,  48  W.  Va.  406, 
27  S.  E.  314 ;  Cunningham  v.  Brown,  89 
W.  Va.  588,  20  S.  E.  615;  Adams  v. 
Guyandotte  Valley  R.  Co.  64  W.  Va. 
181,  61  S.  E.  341 ;  Collins  v.  Roger,  62 
W.  Va.  195,  57  S.  E.  743;  Otey  v.  Stu- 
art, 91  Va.  714,  22  S.  E.  513;  7  Cyc. 
255. 

Equity  has  jurisdiction  to  remove 
the  cloud  on  plaintiff's  title  by  setting 
aside  and  declaring  inapplicable  and 
void  the  particular  description. 

Williams  v.  McCarty,  82  W.  Va.  164, 
—  A.L.R.  — ,  95  S.  E.  638 ;  Bonaf ede  v. 
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Grafton  Feed  &  Storage  Co.  81  W.  Va, 
313,  94  S.  E.  471;  Columbia  Gas  &.E. 
Co.  V.  Moore,  81  W.  Va.  164,  93  S.  E. 
1051;  Whitehouse  v.  Jones,  60  W.  Va. 
680,  12  L.R.A.(N.S.)  49,  55  S.  E.  730; 
Iguano  Land  &  Min.  Co.  v.  Jones,  65 
W.  Va.  59,  64  S.  E.  640;  Bradley  v. 
Swope,  77  W.  Va.  113,  87  S.  E.  86. 

The  description  by  metes  and  bounds 
was  a  plain  mistake,  which  a  court  of 
equity  has  jurisdiction  to  correct. 

Effinger  v.  Hall,  81  Va.  94;  1  Story, 
Eq.  Jur.  §  179. 

While  plaintiff  has  been  compelled 
by  the  decree  entered  in  the  first  suit, 
to  recognize  her  father's  title  to  this 
property,  and  while  the  allegations  in 
this  suit  are  different  and  inconsistent 
with  those  of  the  first  suit,  they  are 
not  inconsistent  with  the  judgment 
entered  in  the  first  suit,  but  in  accord 
therewith,  and  she  is  not,  therefore, 
estopped. 

Bigelow,  Estoppel,  6th  ed.  p.  786; 
McQueen's  Appeal,  104  Pa.  596,  49 
Am.  Rep.  592 ;  Gentry  v.  Poteet,  59  W. 
Va.412,  53  S.  E.  787;  Robrecht  v.  Mar- 
ling, 29  W.  Va.  765,  2  S.  E.  827. 

Plaintiff,  having  had  the  question  of 
her  claim  of  a  resulting  trust  deter- 
mined adversely  to  her  contention, 
and  the  real  nature  of  her  claim  hav- 
ing been  judicially  determined  by  the 
decree  in  the  first  suit,  she  is  not  now 
estopped  from  claiming  under  the  will 
of  her  father  because  of  the  fact  that 
she  first  questioned  his  title  to  the 
property  which  he  had  devised. 

Tolley  V.  Poteet,  62  W.  Va.  231,  57 
S.  E.  811;  Waggoner  v.  Waggoner,  111 
Va.  325,  30  L.R.A.  (N.S.)  644,  68  S.  E. 
990. 

The  plain  and  unmistakable  intent 
of  the  testator  must  control,  and  it  is 
the  province  of  the  court  of  equity  to 
see  that  it  does  control. 

Eastham  v.  Couch,  29  W.  Va.  793,  3 
S.  •£•  23. 

Parol  evidence  is  admissible  to 
identify  the  house  and  lot  devised, 
and  thus  arrive  at  the  intent  of  the 
testator. 

Mylius  V.  Raine-Andrew  Lumber  Co. 
69  W.  Va.  347,  71  S.  E.  404;  Holley  v. 
Curry,  58  W.  Va.  70,  112  Am.  St.  Rep. 
944,  51  S.  E.  135 ;  Thorn  v.  Phares,  35 
W.  Va.  771,  14  S.  E.  399;  Smith  v. 
Owens,  63  W-  Va.  60,  59  S.  E.  762. 

When  it  is  attempted  to  apply  the 
metes  and  bounds  of  the  particular 
description  to  the  ground,  a  conflict 
and  inconsistency  are  disclosed  be- 
tween this  particular  description  and 


the  general  description,  and  a  latent 
ambiguity  thereupon  arises  and  is  dis- 
closed which  necessitates  extrinsic 
evidence  to  show  what  the  testator  in- 
tended by  all  words  used  by  him. 

Eastham  v.  Couch,  29  W.  Va.  784,  3 
S.  E.  23;  Mylius  v.  Raine-Andrew 
Lumber  Co.  69  W.  Va.  347,  71  S.  E. 
404;  State  v.  Herold,  76  W.  Va.  537,  85 
S.  E.  733;  Senger  v.  Senger,  81  Va. 
687;  Hawkins  v.  Garland,  76  Va.  149, 
44  Am.  Rep.  158;  Wootton  v.  Redd,  12 
Gratt,  196;  note  to  Lomax  v.  Lomax, 
6  L.R.A.(N.S.)  951;  Re  Boeck,  L.R.A. 
1915E,  1009,  note;  Patch  v.  White,  117 
U.  S.  210,  29  L.  ed.  860,  6  Sup.  Ct.  Rep. 
617,  710;  Eatherly'v.  Eatherly,  1 
Coldw.  461,  78  Am.  Dec.  499;  Brown- 
field  V.  Brownfield,  12  Pa.  136,  51  Am. 
Dec.  594,  20  Pa.  55;  Morgan  v.  Bur- 
rows, 45  Wis.  211,  30  Am.  Rep.  .717; 
Bingel  v.  Volz,  142  111.  214,^  16  L.R.A. 
321,  34  Am.  St.  Rep.  64,  31  N.  E.  13; 
Chambers  v.  Watson,  60  Iowa,  339,  46 
Am.  Rep.  70,  14  N.  W.  336. 

The  general  description,  "the  house 
and  lot  known  as  No.  114  Tenth 
street,''  is  sufficient  to  pass  the  title 
to  the  devisee,  Clara  L.  Gilbert.    - 

Holley  V.  Curry,  58  W.  Va.  70,  112 
Am.  St.  Rep.  944,  51  S.  E.  13i ;  40  Cyc. 
1531;  Hunter  v.  Hume,  88  Va.  24,  13 
S.  E.  305;  Sawyer  v.  Kendall,  10  Cush. 
241 ;  Brown  v.  Brown,  106  N.  C.  451,.  11 
S.  E.  647 ;  Horton  v.  Lee,  99  N.  C.  227, 
5  S.  E.  404;  Black  v.  Hill,  320^0  St 
313 ;  1  Greenl.  Ev.  §  301 ;  note  to 
Chappell  V.  Missionary  Soc.  50  Am.  St. 
Rep.  291 ;  Douglas  v.  Blackford,  7  Md. 
8;  Cleverly  v.  Cleverly,  124  Mass.  3H; 
Coleman  v.  Eberly,  76  Pa.  197;  Thom- 
son V.  Thomson,  115  Mo.  56,  21  8.  W. 
1085,  1128;  Banning  v.  Banning,  12 
Ohio  St.  437;  Benham  v.  Hendric]cson, 
32  N.  J.  Eq.  441. 

The  devise  of  "the  house  and  lot 
known  as  114  Tenth  street"  as  a  mat- 
ter of  law  passed  to  plaintiff  not  only 
the  house  and  ground  immediately 
under  it,  but  also  the  additional 
ground  necessary  to  the  use  and  en- 
joyment of  the  house  for  the  purposes 
for  which  it  was  then  and  is  now  used. 

State  ex  rel.  Post  v.  Board  of  Ed- 
ucation, 71  W.  Va.  53,  76  S.  E.  127, 
Ann.  Cas.  1914B,  1238;  40  Cyc.  1531; 
2  Devlin,  Real  Estate,  §  1200;  Wilson 
V.  Hunter,  14  Wis.  683,  80  Am.  Dec. 
795 ;  Allen  v.  Scott,  21  Pick.  25,  32  Am. 
Dec.  238;  Webb  v.  Carney,  —  N.  J. 
Eq.  — ,  32  Atl.  705 ;  Blackbourn  v.  Edg- 
ley,  1  P.  Wms.  600,  24  Eng.  Reprint, 
534;  Sherman  v.  Williams,  118  Mass. 
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481, 18  Am.  Rep.  522;  Mitchell  v.  Walk- 
er, 17  B.  Men.  61 ;  Richmond  v.  State, 
5  Ind.  384;  Maddox  v.  Goddard,  15  Me. 
218,  33  Am.  Dec.  604;  Pottkamp  v. 
Buss,  3  Cal.  Unrep.  694,  31  Pac.  1121. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  decree  under  review  on  this 
appeal  construes  a  will  dividing  a 
piece  of  city  property  between  the 
testator's  daughter  and  his  widow, 
the  stepmother  of  the  daughter,  as 
to  the  identity  of  the  devises  apd 
boundary  lines  between  them,  and 
settles  the  controversy  in  substan- 
tial .agreement  with  the  daughter's 
contention. 

On  a  demurrer  to  the  bill,  lack  of 
equity  jurisdiction  was  urged  on 
several  grounds  which  constitute 
the  bases  of  argument  here.  If  one 
solid  ground  thereof  can  be  found, 
it  will  suffice,  and  excuse  inquiry  as 
to  the  sufficiency  of  others  relied 
Vipon.  Ordinarily  there  is  no  juris* 
diction  in  equity  to  determine  con- 
troversies, as  to  the  mere  location  of 
boundary  lines,  not  dependent  upon 
equitable  considerations,  and  the 
principal  question  involved  here  is 
the  division  lines  between  the  two 
pieces  of  property.  If,  however,  the 
plaintiff's  construction  of  the  will  is 
sound,  it  does  not  specifically  define 
all  of  the  lines.  If,  on  the  other 
hi^nd,  the  defendant's  construction 
shall  prevail,  it  does  define  them. 

This  situation  arises  out  of  pe- 
culiarity in  the  testamentary  de* 
scription  of  the  devise  to  the  plain- 
tiff, reading  as  follows :  ''I  give  and 
bequeath  to  my  daughter  Clara  L. 
Gilbert  the  house  and  lot  known  as 
No.  114  Tenth  street,  lot  66  feet 
front  on  Tenth  street,  by  80  feet  on 
alley  parajlel  with  Ann  street,  by 
36  feet  pisurallel  with  Ninth  street, 
by  63  feet  to  Tenth  street  at  place 
of  beginning." 

It  is  claimed  the  description  is 
double,  one  general  and  the  other 
particular,  and  the  plaintiff  relies 
upon  the  former  and  the  defendant 
upon  the  latter. 

The  property  is  situated  in  the 
city  of  Parkersburg,  and  its  history, 
stated  briefly,  is  as  follows: 
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Edward  McCreary  owned  an 
irregular  lot  at  the  corner  of  Ann 
and  Tenth  streets,  fronting  40  feet 
on  the  former,  about  120  feet  on  the 
latter,  and  having  two  other  sides^ 
one  of  which,  bordering  a  lot  owned 
by  W.  W.  Jackson,  was  170  feet  long 
and  the  other  about  126  feet  long 
and  abutting  an  alley  opening  into 
Tenth  street.  For  a  good  many 
years  his  residence,  a  frame  house^ 
was  on  the  Ann  street  end  of  the  lot. 
After  the  death  of  his  first  wife, 
and  about  the  year  1904,  he  moved 
that  house  to  the  other  end  of  the 
lot  and  near  the  alley,  and  so  lo- 
cated it  as  to  make  the  principal  en- 
trance to  it  come  from  Tenth  street. 
He  then  built  a  brick  dwelling  house 
on  or  about  the  site  of  the  old  resi- 
dence, and  soon  afterwards  married 
again  and  took  up  his  residence  in 
the  new  house.  The  married 
daughter,  who  had  resided  with  him 
in  the  old  house,  was  left  in  posses- 
sion thereof.  He  died  May  30, 1906, 
leaving  a  will  by  which  he  devised 
that  house  to  her,  by  the  description 
above  quoted,  and  the  residue  of 
the  lot  to  his  wife. 

The  particular  description  of  the 
lot  does  not  give  the  devisee  all  of 
the  ground  on  which  the  house 
stands.  The  lot  would  be  insuffi- 
cient in  depth  by  about  10  feet,  and 
by  still  more  than  that  in  width. 
This  circumstance,  shown  by  extrin- 
sic matter  and  hot  disclosed  by  the 
terms  of  the  will,  together  with  the 
detriment  and  inconvenience  of  ac- 
cess and  enjoyment  of  the  property, 
if  the  description  by  metes  and 
bounds  should  prevail,  is  relied  upon 
as  proof  that  it  is  erroneous  and 
does  not  express  the  real  intent  of 
the  testator,  as  disclosed  by  the 
general  description  and  the  facts 
and  circumstances  surrounding  him 
at  the  date  of  the  execution  of  the 
will,  and  in  the  light  of  which,  it  is 
insisted,  the  instrument  must  be 
read  and  interpreted.  If  this  posi- 
tion can  be  maintained,  the  errone- 
ous description  casts  a  cloud  upon 
the  title  of  the  plaintiff,  or  affords 
a  basis  or  pretext  for  an   invalid 
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claim  of  title.  If,  properly  con- 
strued, the  will  devises  the  house 
and  all  of  the  ground  on  which  it 
stands,  and  such  additional  ground 
as  is  necessary  to  convenient  an'd 
comfortable  enjoyment  thereof,  as 
defined  by  its  use  at  the  time  of  the 
devise,  and  gives  the  residue  to  the 
widow,  the  particular  description 
purporting  to  give  less,  taken  in  con- 
nection with  the  devise  to  the  wife, 
and  constituting  the  basis  of  invalid 
claims  to  part  of  the  property  ac- 
tually devised  to  the  daughter,  im- 
pairs the  value  of  that  devise,  and 
therefore  just  as  clearly  constitutes 
a  cloud  on  her  title  as  if  it  were  a 

separate  and  dis- 
tinct instrument 
purporting  to  vest 
title  to  part  of  the  lot,  but  not  ac- 
tually doing  so. 

Cancelation  of  the  erroneous 
description  may  not  be  authorized 
by  any  rule  or  precedent,  but  remov- 
al of  a  cloud  from' title  does  not  nec- 
essarily involve  formal  or  ex- 
press cancelation  of  an  instrument. 
When  there  is  a  cloud  on  a  title  "a 
court  of  equity  will  afford  relief  by 
directing  the  instrument  to  be  defiv- 

^removai-  ^^^d    up    and    can- 

cancelation  of  celed,  Or  by  making 
claim.  ^j^y     other     decree 

which  justice  and  the  rights  of  the 
parties  require."  2  Story,  Eq.  Jur. 
§694. 

An  unfounded  claim  of  title,  based 
upon  a  semblance  of  paper  title,  is  a 
cloud.  Morrison  v.  Waggy,  43  W. 
Va.  406,  27  S.  E.  314;  Holland  v. 

-invalid  CH^^^ko^JO  U.   S. 

description  in      15,  24,  28  L.  ed.  52, 

'^*"-  55,  3  Sup.  Ct.  Rep. 

495;  Rigdon  v.  Shark,  127  111.  411, 
19  N.  E.  698 ;  Scofield  v.  Lansing,  17 
Mich.  446.  Cancelation  is  only  a 
means — ^the  usual  one,  however — of 
dissipating  the  cloud.  The  situation 
disclosed  by  the  bill  furnishes  all  the 
requisites  of  a  bill  quia  timet.  The 
plaintiff  is  in  possession  under  good 
and  perfect  title,  if  her  construction 
of  the  will  is  correct.  The  dd:endant 
sets  up  a  claim  to  part  of  the  prop- 
erty, founded  upon  a  mere  semblance 
of  title.   Under  the  common  law,  the 


plaintiff  has  no  legal  remedy,  be- 
cause she  is  in  possession  and  can- 
not, under  that  law,  sue  iii  eject- 
ment. From  this,  jurisdiction  in 
equity  to  quiet  the  title  results. 

Such  legal  remedy  as  may  be  af- 
forded by  any  statute  is  cumulative 
and  does  not  abro-     .*.^„*^,^ 

-       ,       .    J.    ..  — •tatntory 

gate  the  jurisdiction  remedy- 
in   equity.     White^  exci«.ivene.-. 

house  v.  Jones,  60  W.  Va.  680,  12 
L.RA.(N.S.)  49,  55  S.  E.  730.  In- 
validity  of  the  claim  on  its  face  does 
not  bar  the  remedy  in  equity  to  re- 
move cloud.  Whitehouse  v.  Jones, 
60  W.  Va.  680,  12     .„^.„a.,^  „, 

L.R.A.(N.S.)    49,   55    Instmment  na 

S.  E.  730 ;  De  Camp  ■*"  *•  *^"*"- 
V.  Camahan,  26  W.  Va.  839 ;  Wal- 
dron  V.  Harvey,  54  W.  Va.  608,  102 
Am.  St.  Rep.  959,  46  S.  E.  603 ;  Yan- 
cey  V.  Hopkins,  1  Munf.  419;  Vir- 
ginia Coal  &  I.  Co.  V.  Kelly,  98  Va. 
332, 24  S.  E.  1020, 18  Mor.  Min.  Rep. 
895 ;  Carroll  v.  Brown;  28  Gratt.  791. 
The  law  is  otherwise  in  most  juris- 
dictions, but  in  this  state  the  ques- 
tion whether  an  owner  of  land  in 
possession  under  good  title  may 
maintain  a  suit  in  equity  to  cancel  an 
instrument  absolutely  void  on  its 
face,  under  which  a  claim  is  made, 
constituting  a  cloud  on  his  title,  is 
not  an  open  question ;  and  we  think 
it  has  been  rightly  settled  here  on 
the  bases  of  practical  necessity,  rea- 
son, and  ancient  principle  and  prece- 
dents. And  if,  for  any  reason,  the 
documentary  basis  of  the  untenable 
claim  ought  not  to  be  canceled,  any 
other  decree  necessary  for  vindica- 
tion of  the  owner's  title  can  be  pro- 
nounced. 

On  the  demurrer,  the  allegations 
of  the  bill  are  taken  as  true,  and 
they  disclose  a  state  of  facts  which, 
taken  in  connection  with  the  descrip- 
tion, makes  it  manifest  that  the  tes- 
tator cannot  be  supposed  to  have  in- 
tended to  limit  the  devise  of  land  to 
the  boundaries  specifically  set  forth 
in  the  will.  He  had  occupied  the 
house  hithself ,  using  a  certain  area 
of  ground  around  it,  well  and  clearly 
defined  by  such  use,  and  he  left  his 
daughter  in  possession  of  it  as  he 
had  used  it.   That  use  extended  back 
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to  the  northern  side  of  a  grape  arbor 
runninjer  to  the  alley  and  along  Tenth 
street  to  a  cement  walk  between  the 
houses  and  used  in  connection  with 
both.  As  particularly  bounded^  the 
lot  would  not  reach  the  grape  arbor 
by  about  10  feet,  nor  the  cement 
walk,  and  the  south  and  west  lines 
would  cut  off  portions  of  the  house. 

In  view  of  this,  it  is  suggested  in 
the  brief  filed  for  the  appellee,  that, 
under  the  particular  description 
taken  in  connection  with  the  subject- 
matter  of  the  devise,  the  devisee 
m^y  be  entitled  to  all  of  the  ground 
on  which  the  house  stands.  But  that 
would  manifestly  limit  her  to  less 
than  is  necessary  to  convenient  and 
comfortable  enjoyment  and  use  of 
the  property.  Besides,  the  conces- 
sion virtually  amounts  to  an  admis- 
sion of  error  in  the  particular  de- 
scription. It  is  almost  as  unreason- 
able to  suppose  the  testator  intended 
restrictive  embarrassment  in  the  use 
of  the  house  as  to  suppose  he  in- 
tended to  withhold  part  of  the 
ground  on  which  it  stands.  Both  are 
obviously  inconsistent  with  the  in- 
tention as  disclosed  by  the  testator's 
purpose,  his  situation,  and  all  of  the 
surrounding  facts  and  circum- 
stances. Though,  ordinarily,  a  par- 
ticular description 
oT^pZHieiSS!^      prevails  over  a  gen- 

JuJeriSrit?.*"       era^  o»«»  ^  case  of 

inconsistency  be- 
tween them,  it  does  not  do  so,  if  the 
general  description  harmonizes  with 
manifest  intention  and  effectuates 
clear  purpose,  and  the  other  does  not. 
Myliua  v.  Raine-Andrew  Lumber  Co. 
69  W.  Va.  347,  71  S.  E.  404;  State  v. 
Harold,  76  W.  Va.  537,  85  S.  E.  733 ; 
Adams  v.  Alkire,  20  W.  Va.  480. 

The  general  description  is  neither 
legally  impossible  nor  insufficient. 
Although  the  lot  is  not  numbered, 
and  the  number  of  the  house  is  not  a 
lot  number,  it  clearly  suffices  for 
designation  of  the  subject  of  the  de- 
vise. The  house  is  part  of  the  prop^ 
erty  devised,  and  its  designation  in 
the  will  as  *'No.  114  Tenth  street" 
constitutes  an  index  or  means  by 
which  it  can  be  found  and  identified. 
A  gift  thereof,  by  such  designation. 
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carries  with  it  whatever  reasonably 
and  necessarily  belongs  to  it  as  a 
place  of  residence,  including  the 
ground  on  which  it  stands  and  such 

additional  ground  as  wni-de.cnp. 
-has  been  denned  as  tion  of  lot  by 
belonging  to  it,  by  ''•'""*^  -umber, 
use  thereof  in  connection  with  it. 
There  are  some  decisions  literally 
importing  that  the  grant  of  a  house, 
mill,  bam,  or  other  structure  carries 
only  so  much  of  the  soil  as  it  actual- 
ly covers.  Crawfordsville  v.  Boots, 
76  Ind.  32 ;  Endsley  v.  State,  76  Ind. 
467;  Allen  v.  Scott,  21  Pick.  25,  32 
Am.  Dec.  238 ;  Bacon  v.  Bowdoin,  22 
Pick.  401;  Johnson  v.  Rayner,  6 
Gray,  111.  It  is  here  suggested  that 
these  cases  may  stop  short  of  full 
definition  of  the  grants,  because  it 
was  unnecessary  to  determine  their 
extent.  It  met  the  requirements  of 
the  cases  to  say  the  grants  carried 
land. 

The  English  cases  construing  wills 
leave  no  doubt  that  a  devise  of  a 
house  carries  all  the  land  necessary 
to  full  use  and  enjoyment  thereof. 
The  contrary  has  never  been  so  much 
as  suggested.  More  than  was  really 
necessary  or  required  for  conven- 
ience has  been  held  to  have  passed 
by  such  a  devise.  A  devise  of  •  a 
house  and* garden  carried  stables,  a 
yard,  and  a  coal  pen  on  the  opposite 
side  of  the  road  from  the  house. 
Clements  v.  Collins,  2  T.  R.  498,  100 
Eng.  Reprint,  268.  A  devise  of  a  life 
estate  in  a  house  carried  certain 
lands  used  to  produce  hay  and  com 
used  on  the  premises;  Blackbom  v. 
Edgley,  1  P.  Wms.  600,  24  Eng.  Re- 
print,  534.  The  word  "house"  in  an 
eminent  domain  act  was  held  not  to 
include  a  6-acre  field,  lying  across  the 
road  from  a  house  and  a  consider- 
able distance  from  it,  though  used  in 
connection  with  the  house  for  pur- 
poses not  indispensable.  In  that 
case,  however,  Turner,  L.  J.,  said: 
''Now,  I  take  the  law  on  that  point  to 
be  that,  by  the  description  of  a 
'house,'  what  is  necessary  for  the 
convenient  occupation  of  the  house 
will  pass."  Steele  v.  Midland  R.  Co. 
L.  R.  1  Ch.  275. 

Our  conclusion  that  the  general 
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description  was  intended  to  be  com- 
plete and  to  include  a  lot  as  well  as  a 
house  is  strongly  supported  by  its 
terms — "the  house  and  lot  known  as 
No.  114  Tenth  street."  There  was  to 
be  a  lot  as  well  as  a  house,  evidently 
the  lot  on  which  the  house  stands, 
and  that  lot  must  be  the  land  used 
for  the  purposes  of  the  house,  for 
there  had  been  no  severance  of  the 
entire  lot.  In  the  absence  of  a  sever- 
ance made  by  the  will,  it  could  be  de- 
termined by  nothing  other  than  the 
use  made  of  the  two  parts.  The  par- 
ticular description  did  not  sever  it 
agreeably  to  the  intention  of  the  tes- 
tator, wherefore  that  description  is  a 
mere  erroneous  attempt  to  define  the 
daughter's  part,  as  already  set  apart 

to  her  by  the  gen- 
iSTd  w"fh'hoi.»e.  eral         description. 

According  to  the  al- 
legations of  the  bill,  the  division  of 
the  entire  lot  by  use  and  occupation 
was  well  marked. 

A  decree  against  the  plaintiff  in  a 
suit  brought  by  her  to  obtain  title  to 
both  houses  and  the  entire  lot,  on  the 
theory  of  inheritance  of  title  from 
her  mother  and  upon  allegations 
that  the  property  had  belonged  to 
her  mother,  by  reason  of  purchase 
thereof  with  her  mother's  money, 
was  set  up  by  a  special  plea  in  bar  of 

this  suit.    That  de- 

ruJim™b?*"  ^^®®  plainly  does  not 

Inheritance  not    bar  it  by  Way  of  for- 

bnr^  to  elntm  hy    ^^^         adjudication, 

for  the  causes  of  ac- 
tion in  the  two  suits  are  entirely  dif- 
ferent, notwithstanding  identity  of 
the  parties  and  of  part  of  the  prop- 
erty. They  stand  upon  two  wholly 
different  claims  of  title. 

Nor  does  it  bar  this  suit  as  proof 
of  an  election  not  to  take  under  the 
Eiection-cinim     wijl.     The  plaintiff 

by    Inberltnnee       did     not     have-    tWO 

•Hd  by  win.         ^^^^^  between 

which  to  elect.  Under  a  misappre- 
hension of  right  and  upon  an  unten- 
able claim,  she  brought  a  suit  which 
availed  her  nothing.  That  fruitless 
effort  is  not  indicative  of  intention  to 
give  up  or  relinquish  any  right 
vested  by  the  will.  To  make  the  con- 
duct of  the  plaintiff  in  that  suit  bar 


her  right  under  the  will,  it  must  ap- 
pear that  the  suit  was  brought  with 
intention  to  elect.  2  Pom.  Eq.  Jur.  § 
615.  An  election  made  by  a  party, 
under  a  mistake  as  to  the  nature  of 
his  right,  is  regarded  as  a  mistake  of 
fact  and  does  not  bind  him.  Tolley 
V.  Poteet,  62  W.  Va.  231,  57  S.  E. 
811 ;  Waggoner  v.  Waggoner,  111  Va. 
325,  30  L.R.A.(N.S.)  644,  68  S.  E. 
990 ;  Spread  v.  Morgan,  11  H.  L.  Cas. 
588,  562,  11  Eng.  Reprint,  1461,  13 
L.  T.  N.  S.  164,  6  New  Reports,  269. 

For  the  most  part,  the  allegations 
of  fact  stressed  in  what  has  been 
said  respecting  the  sufficiency  of 
the  bill  are  sustained  by  the  evi- 
dence. The  lines  mentioned  in  the 
particular  description  would  cut  off 
part  of  the  building  as  well  as  con- 
siderable areas  of  ground  south  and 
west  of  it  that  were  undoubtedly 
used  in  connection  therewith.  It 
was  used  back  as  far  as  the  old  grape 
arbor,  but  not  beyond  it.  Differ- 
ences in  the  fence  along  the  alley  in- 
dicate a  division.  From  the  Jack- 
son line  to  about  the  old  arbor  there 
is  a  high  board  fence,  and  then  a  low 
board  fence  for  16  feet,  at  the  end  of 
which  there  is  a  gate.  From  the 
gate  to  the  comer  of  the  alley  and 
Tenth  street  there  is  a  wire  fence. 
Mrs.  McCreary  built  the  high  board 
fence  out  of  new  materials,  and  may 
have  used  old  materials  in  the  low 
board  fence;  but  the  plaintifTs  use 
of  the  lot  went  to  the  end  of  the 
high  board  fence,  and  what  she  used 
was  necessary.  The  cement  walk 
from  Tenth  street  between  the 
houses  seems  not  to  be  on  the  loca- 
tion of  the  old  brick  walk  leading  to 
the  rear  of  the  old  house  b^ore  it 
was  moved.  Mrs.  McCreary  built  the 
cement  walk  on  her  side  of  the  old 
walk.  Likely  the  beginning  point  of 
the  particular  description  is  at  or 
near  the  end  of  the  location  of  the 
old  walk. 

The  court  in  its  decree  adopted 
the  first  call  of  the  particular  de- 
scription, "66  feet  front  on  Tenth 
street."  The  plaintiffs  depth  of  lot 
along  the  alley,  as  fixed  by  the  de- 
cree, is  about  90  feet,  instead  of  80. 
This  gives  her  the  lot  back  to  about 
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the  location  of  the  old  arbor  and  the 
end  of  the  high  fence.  From  that 
point  the  decree  line  runs  parallel 
with  Ninth  street,  agreeably  to  a 
call  of  the  particular  description,  a 
distance  of  52  feet,  and  does  not 
quite  reach  the  cement  walk.  From 
that  point  it  runs  to  the  place  of  be- 
ginning on  Tenth  street,  66  feet 
from  the  alley  comer.  Thie  plain- 
tiff is  thus  allowed  a  strip  west  of 
the  house  so  narrow  that  it  was  in 
all  probability  used  in  connection 
therewith  at  the  date  of  execution 
of  the  will.  Manifestly,  no  more 
ground  is  awarded  to  her  than  is 
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necessary  to  comfortable  use  and 
enjoyment  of  the  house. 

No  objection  to  the  use  of  some 
of  the  calls  in  the  particular  descrip- 
tion is  perceived.  _^^^  ^,  ^^^^  ^^ 
Those  adopted  by  narticniar 
the  court  are  con-  «*•«'**"••• 
sistent  with  the  obvious  intention  of 
the  testator,  while  those"  rejected 
are  not.  Those  adopted  harmonize 
with  the  general  description.  They 
give  land  necessary  and  actually 
used.    The  others  do  not. 

Seeing  no  error  in  the  decree,  we 
will  affirm  it. 

Williams,  P.,  absent. 


ANNOTATION. 


What  bclttded  in  devise  of  ''house,''  ''dwelling  house/'  or  the  like. 


I.  Introductory,  1179. 
II.  House  or  dwelling  house,  1179. 

III.  House  and  lot,  1184. 

IV.  Residence,  1185. 

I.  Introductory. 

This  annotation,  in  reviewing:  the 
cases  determining  what  is  included  in 
a  devise  of  a  "house,"  "dwelling 
house,"  or  the  like,  excludes  cases  in- 
volving the  meaning  of  those  wor^s  in 
any  instrument  other  than  a  will. 
Likewise  it  excludes  cases  involving 
the  description  of  a  "house"  or  a 
"house  and  lot"  in  a  will,  where. the 
scope  of  the  word  "house"  is  not  in- 
volved in  the  decision.  The  construc- 
tion of  the  following  terms  is  exclud- 
ed: "Homestead,"  "homestead  farm, 
home,"  "hpme  place,"  "home  farm, 
family  home,"  "comfortable  home, 
"premises,"  "property,"  "house  and 
land,"  and  "estate." 

II.  House   or  dwelling  House. 

It  is  well  settled  that  a  devise  of  a 
''house"  or  "dwelling  house"  carries 
with  it  the  land  on  which  the  house 
stands,  and  that  appurtenant  thereto. 

Indiana. — Richmond  v.  State  (1854) 
5  Ind.  334,  overruled  on  another  point 
in  Grimes  v.  Harmon  (1871)  35  Ind. 
255,  9  Am.  Rep.  690,  and  Erskine  v. 
Whitehead  (1882)  84  Ind.  361. 

Massachusetts.  —  Dudley  v.  Milton 
(1900)  176  Mass.  167,  57  N.  E.  355. 


«« 


« 


»> 
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New  Hampshire.  —  See  Marston  v. 
Stickney  (1879)  58  N.  H.  610. 

New  Jersey. — Lanning  v.  Sisters  of 
St.  Francis  (1882)  35  N.  J.  Eq.  392; 
Hartlield  v.  Pennsylvania  Co.  (1918) 
89  N.  J.  Eq.  45,  103  Atl.  804. 

North  Carolina.  —  Broadhurst  v. 
Mewborn  (1916)  171  N.  C.  400,  88  S.  E. 
628. 

Pennsylvania.  —  Rogers  v.  Smith 
(1846)  4  Pa.  93. 

England. — Doe  ex  dem.  Clements  v. 
Collins  (1788)  2'T.  R.  498,  100  Eng. 
Reprint,  268;  Lombe  v.  Stoughton 
(1849)  18  L.  J.  Ch.  N.  S.  400,  17  Sim. 
84,  60  Eng.  Reprint,  1059. 

In  Broadhurst  v.  Mewborn  (N.  C.) 
supra,  the  court,  holding  that  a  devise 
of  a  "house  on  Queen  street"  included 
also  the  lot  on  which  it  was  situated, 
said:  "The  devise  of  a  'house,'  when 
referring,  as  in  this  case,  to  the  dwell- 
ing house  of  the  owner,  has  been  held 
the  equivalent  of  the  word  'messuage,' 
and,  in  the  absence  of  some  term  or 
clause  restrictive  of  its  meaning,  it 
is  said  to  convey  the  lot  on  which  the 
dwelling  is  situate,  together  with  the 
outbuildings  customarily  used  by  the 
owner  as  a  part  of  his  residence. 
•  .  .  As  relevant  to  the  question,  it 
is  stated  in  the  case  agreed  that  at 
the  time  the  will  was  written  and  at 
the  death  of  testatrix,  his  house  in 
question  was  on  a  lot  of  average  size 
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in  the  city  of  Eihston,  and  the  whole 
of  it  was  used  by  the  testatrix  as  one 
residential  lot,  and,  on  these  facts,  we 
concur  in  his  Honor'^  decision  that  the 
lot  is  included*  under  this  clause  of  the 
will." 

So  in  Marston  v.  Stickney  (N.  H.) 
supra,  the  court  said  by  way  of  dic- 
tum: "A  grant  or  devise  of  a  dwell- 
ing house  will  convey  the  buildings 
belonging  to  it,  its  curtilage,  garden, 
orchard,  and  the  land  on  which  the 
house  is  built,  with  reasonable  limita- 
tions." 

Likewise,  in  Richmond  v.  State 
(Ind.)  supra,  it  appeared  that  a  tes- 
tator declared  that  it  was  his  inten- 
tion to  dispose  of  all  his  property,  real 
and  personal,  and  devised  as  follows: 
"And  I  will  that  my  brick  house  shall 
be  finished  and  rented;  and  I  bequeath 
the  proceeds  or  rent  to  my  sister, 
Sarah  Warner,  during  her  lifetime; 
and  after  her  death,  I  will  that  the 
rents  of.  said  brick  house  shall  forever 
be  appropriated  to  the  education  of 
.  .  .  children  of  this  town."  The 
court  said:  'The  only  remaining 
question  for  our  consideration  is  as 
to  the  meaning  of  the  word  'house,'  as 
used  in  the  devise.  Does  it  include 
the  whole  lot,  or  the  ground  only  upon 
which  it  is  erected?  Lord  Coke  says 
that  'by  the  grant  of  a  messuage  or 
house,  the  orchard,*  garden,  and  cur- 
tilages do  pass,  without  the  word  "ap- 
purtenances," and  an  acre  or  more 
may  pass  by  the  name  of  house.'  .  .  . 
The  testator  in  this  case,  by  the  first 
part  of  his  will,  manifests  the  inten- 
tion of  disposing  of  all  of  his  prop- 
erty, real  and  personal ;  and  as  no  dis- 
position of  the  remainder  of  the  lot 
was  made,  after  taking  off  the  portion 
occupied  by  the  house,  the  inference 
is  that  he  intended  that  the  whole  lot 
should  pass  by  the  word  'house.'  This 
construction  is  strengthened  by  the 
fact  that  the  house  could  not  be  fully 
used  without  passing  over  the  lot,  as 
two  doors  and  a  cellar  were  accessible 
only  from  the  interior  of  the  lot." 

So  in  Hartfield  v.  Pennsylvania  Co. 
(1918)  89  N.  J.  Eq.  45,  103  Atl.  804, 
it  appeared  that  the  testator,  at  dif- 
ferent times,  bought  adjoining  lots, 
and  the  land  included  in  the  two  con- 


veyances not  only  was  used  by  the 
testator  as  one  tract,  comprising  the 
land  on  which  the  house  rested  and  a 
lawn  surrounding  the  house,  but  was 
also  inclosed  by  him  with  a  fence,  and, 
as  thu»  inclosed,  was  used  by  him  ex- 
clusively as  a  residence  property.  It 
was  held  that  both  lots  passed  under  & 
devise  of  his  "house." 

And  in  Lanning  v.  Sisters  of  St. 
Francis  (1882)  35  N.  J.  Eq.  392,  it  was 
held  that,  under  a  devise  of  "my  house 
.  .  .  No.  160  Rose  street,"  a  lot 
which  had.  been  used  in  connection 
with  the  house  by  the  testator's  gran- 
tor, and  which  was  conveyed  to  the 
testator  with  that  on  which  the  house 
stood,  by  a  single  deed,  passed  to  the 
devisee. 

Likewise,  the  devise  of  a  house  may 
carry  with  it  a  barn  situated  across  the 
road  from  the  house.  Dudley  v.  Mil- 
ton (1900)  176  Masa  167,  57  N.  E.  355, 
wherein  the  court  said:  "In  view  of 
the  history  of  the  premises  we  are  of 
opinion  that  the  evidence  shows  that 
the  second  parcel  is  embraced  in  the 
devise  to  the  petitioners.  It  is  a  lot 
with  a  bam,  just  opposite  the  house, 
and  it  would  not  be  a  violent  conjec- 
ture to  presume  that  the  barn  was 
built  for  occupation,  as  it  was  occu- 
pied, in  connection  with  the  house,  ac- 
cording to  a  common  New  England 
habit.  The  two  lots  were  small.  The 
one  in  question  was  little  more  than 
a  barn  lot.  The  words  the  house  in 
which  she  now  lives'  are  capable  of  a 
meaning  wide  enough  to  include  barn 
as  well  as  house.  'An  acre  or  more 
may  pass  by  the  name  of  a  house/ 
1  Co.  Litt.  5b.  The  reference  to  the 
occupation,  the  size,  and  character  of 
the  lots,  and  the  fact  that  they  had 
been  bought  and  kept  together,  all 
point  to  our  construction.  And  thi^ 
construction  is  slightly  confirmed  by 
the  introduction  of  the  reference  to 
the  mortgage  by  the  word  'and'  ('situ- 
ated on  Brook  road,  Milton,  and 
subject  to  a  mortgage).'  The  'and'  sug- 
gests that  the  description  is  still  con- 
tinuing, and  that  the  mortgage  is  men- 
tioned for  further  idehtification  of  the 
land.  The  mortgage  covered  both 
lots." 

In  the  United  States  it  has  been  held 
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that  the  word  "house"  as  used  in  a  de- 
vise is  synonymous  with  "messuage" 
and  conveys  all  that  comes  within  the 
curtilage.  Rogers  v.  Smith  (1846)  4 
Pa.  93,  and  see  Broadhurst  v.  Mewborn 
(1916)  171  N.  C.  400,  88  S.  E.  628, 
quoted  supra.  But  in  England  it  has 
been  said  that  there  is  a  distinction 
between  the  words  "messuage"  and 
"house,"  the  latter  importing  nothing 
but  the  mere  place  of  abode ;  while  the 
former  will  convey  the  garden  and 
curtilage  occupied  with  it,  though  cum 
pertinentiis  is  not  added.  Garden  v. 
Tuck  (1588)  Cro.  Eliz.  pt.  1,  p.  89,  78 
£ng.  Reprint,  348.  And  see  Doe  ex 
dem.  Clements  v.  Collins  (1788)  2  T. 
R.  498,  100  Eng.  Reprint,  268.  But  in 
the  case  last  cited,  a  coal  shed,  sepa- 
rate from  the  house  and  at  some  dis- 
tance from  it,  was  held  to  pass  under 
a  devise  of  "the  house  I  live*  in,  and. 
garden,"  it  appearing  that  the  shed 
was  used  partly  for  coal  for  use  in  the 
house,  although  its  principal  use  was 
to  contain  coal  for  the  testator's  busi- 
ness, carried  on  at  a  distance  from  his 
house.  The  court  said :  "The  distinc- 
tion between  house  and  messuage 
seems  too  subtle  to  be  relied  on  at  this 
time;  for  I  think  that  whatever  would 
pass  by  the  one  would  equally  pass  by 
the  other.  It  is  well  known  that  on  an 
indictment  .for  a  burglary  in  a  dwell- 
ing house,  proof  of  breaking  and  en- 
tering a  stable,  which  is  considered  as 
part  of  the  dwelling  house,  will  sup- 
port the  indictment;  and  that  is 
stronger  than  the  present  case.  Then, 
it  has  been  said  that  the  stable  and 
coal  shed  were  not  appurtenant  to  the 
house,  because,  in  order  to  make  them 
so,  they  should  always  have  been  oc- 
cupied with  the  house;  but  that  is  a 
very  forced  argument;  it  is  not  like  the 
case  where  a  person  claims  a  prescrip- 
tive right  against  another;  there  it  is 
necessary  to  show  that  it  has  existed 
time  out  of  mind.  But  when  a  person 
uses  the  words  as  a  description  of  the 
thing  which  he  intends  to  give,  there 
premises  which  have  been  recently 
built  and  annexed  to  a  house  would 
pass  as  appurtenant  to  the  house.  It 
has  been  objected,  on  the  part  of  the 
defendant,  first,  that  the  stables,  and 
secondly,  that  the  coal  shed,  did  not 


pass  under  this  bequest.  With  re- 
spect to  the  first,  there  is  no  sort  of 
doubt,  for  the  stables  are  within  a 
ring  fence  which  incloses  the  whole 
tenement  together;  and  we  cannot  sup- 
pose that  the  testator  intended  to  sepa- 
rate them,  for  then  the  stable  would 
be  in  the  occupation  of  one  person,  and 
the  stable  yard  of  another.  And 
though  the  devisee  were  not  engaged 
in  trade,  yet  she  was  in  a  degree  of 
opulence,  and  therefore  the  testator 
might  have  thought  that  she  would 
have  occasion  for  the  stables.  The 
difficulty  is  greater  as  to  the  coal 
shed;  and  I  should  have  doulited 
whether  this  would  have  passed  by 
the  bequest,  if  it  had  been  proved  to 
have  ever  been  annexed  to  any  other 
tenement.  But  as  no'  proof  of  that 
sort  was  given,  we  must  take  it  for 
granted  that  it  never  was  annexed  to 
any  other  tenement;  and  then  a  very 
slight  degree  of  evidence  is  sufBcient 
for  the  purpose  of  showing  that  it 
should  pass  with  the  house.  And 
though  it  is  stated  that  the  coal  ohed 
was  used  by  the  devisor  in  his  coal 
trade,  yet  it  appeared  that  he  likewise 
used  it  for  the  purpose  of  keeping 
coals  to  be  consumed  in  his  own 
house;  and  though  that  is  a  slight  cir-. 
pumstance,  yet  it  is  an  additional  rea- 
son for  saying  it  shall  pass  as  part 
of  the  house." 

In  Lombe  v.  Stoughton  (1849)  17 
Sim.  84,  60  Eng.  Reprint,  1069,  where- 
in it  appeared  that  a  testator  directed 
his  trustees  to  erect  a  mansion  house 
and  suitable  offices  fit  for  the  resi- 
dence of  the  owner  of  his  estates,  it 
was  held  that  the  devise  included  gar- 
dens, lawns,  pleasure  grounds,  and 
proper  approaches  made  to  it.  The 
court  said:  "It  would  be  absurd  to 
hold  that  the  testator  intended  merely 
a  mansion  house  and  offices  to  be  erect- 
ed in  a  field;  and  that  the  reasonable 
construction  of  the  direction  in  his 
will  was  that  he  meant  the  mansion 
house  to  be  made  suitable,  in  every 
respect,  for  the  residence  of  the  owner 
of  an  estate  worth  £16,000  a  year; 
which  it  would  not  be  without  the  ap- 
pendages of  a  garden,  lawns,  and 
pleasure  grounds,  nor  unless  proper 
approaches    were   made    to   it:    and. 
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therefore,  that  the  master  had  erred 
in  not  including  those  ornamental  mat- 
ters in  the  plan  of  the  mansion  house 
which  he  had  approved  of." 

In  Re  Otley  &  I.  Branch  (1865)  34 
Beav.  525,  55  Eng.  Reprint,  738,  6  New 
Reports,  244,  84  L.  J.  Ch.  N.  S.  582, 
11  Jur.  N.  S.  649,  12  L.  T.  N.  S.  587, 
13  Week.  Rep.  829,  it  was  held  that 
the  words  "messuage  or  dwelling 
house"  included  a  garden. 

By  the  will  involved  in  Evans  v. 
Powell  [1909]  1  Ch.  (Eng.)  784,  78 
L.  J.  Ch.  N.  S.  441,  100  L.  T.  N.  S.  779, 
the  testator  devised  his  "house  and  ef- 
fects known  as  Cross  Villa."  It  ap- 
peared that  at  the  date  of  the  will  he 
owned  and  resided  on  a  piece  of 
ground  known  as  Cross  Villa.  Later, 
on  part  of  this  ground,  which  he  sepa- 
rated by  a  hedge,  he  erected  two  semi- 
detached dwellings,  which  he  named 
Ashgrove  Villas,  and  moved  into  one 
of  these.  It  was  insisted  that,  the  por- 
tion of  the  ground  separated  by  the 
helge  with  the  two  new  villas  thereon 
having  ceased  to  be  known  as  Cross 
Villa,  they  passed  to  the  heirs  at  law. 
It  was  held  that  since  the  testator  did 
nothing  in  reference  to  this  property 
amounting  to  a  revocation  of  the  de- 
vise, and  did  not  part  with  any  por- 
tion of  the  premises  which  were  at  the 
date  of  the  will  known  as  Cross  Villa," 
the  devise  passed  that  property  with 
all  the  buildings  erected  thereon,  and 
there  was  no  intestacy. 

Similarly,  in  the  case  of  Re  Stokes 
(1910)  21  Ont.  L.  Rep.  464,  16  Ont. 
Week.  Rep.  292,  it  appeared  that  a 
testator  devised  to  his  daughter  "the 
dwelling  in  which  we  now  reside." 
After  making  the  will  the  testator  add- 
ed two  rooms  to  the  original  house, 
and  removed  a  barn  which  was  on  the 
rear  of  the  lot  to  the  front,  and  im- 
proved it  into  another  habitable  house. 
It  was  held  that  this  improvement  did 
not  change  the  area  of  the  benefit  in- 
tended and  that  the  devisee  was  en- 
titled to  the  entire  premises. 

In  several  instances  a  devise  of  a 
house  "and  appurtenances"  has  been 
construed.  Thus,  in  Eliot  v.  Carter 
(1832)  12  Pick.  (Mass.)  435,  the  de- 
vise under  consideration  was  as  fol- 
lows:     "I    give    to    my    daughters. 


Frances  Bray,  Mary  Harrison  Dwight 
and  Elizabeth  Giuld,  severally  and  re- 
spectively, the  brick  dwelling  houses 
and  their  respective  privileges  and  ap- 
purtenances, by  them  at  the  day  of  the 
signing  of  this  will  respectively  occu- 
pied and  improved,  each  to  have  and 
to  hold  their  houses  and  estates  there- 
to belonging  now  in  their  occupation, 
to  them,  their  heirs  and  assigns  for- 
ever."   The  houses  in  question  faced 
on  an  open  court  lying  between  them 
and  the  mansion  house,  and  it  ap- 
peared that  the  occupants  of  two  of 
the  houses  had  no  access  to  the  street 
except  across  the  court.    Holding  that 
the  devisees  of  the  houses  did  not  take 
a  fee  in  the  court,  but  an  easement, 
the  court  said:     "What  passed  under 
the  term  'house'?    Manifestly  the  land 
under  the  house.    But  to  confine  it  to 
this  would  be  too  narrow  a  construc- 
tion and  obviously  inconsistent  with 
the  intent  of  the  testator.    Each  was 
to  take  the  dwelling  house,  with  its 
privileges'  and  appurtenances,  by  her 
then    occupied    and    improved.     And 
each   was  to   have   and  to   hold  the 
house   and   estate   thereto   belonging, 
then  in  her  occupation.    These  words, 
by  a  fair  construction,  give  to  each 
not  only  the  house  and  the  land  under 
it,  but  the  yards  about  it,  and  what- 
ever had  been  used  with  and  was  nec- 
essary to  the  convenient  enjoyment  of 
it.    .    .    .    There   can   be   no  doubt 
that  the  language  of  the  testator,  by 
a    fair    and    just    interpretation,    is 
broad  enough  to  include  not  only  the 
land  under  and  about  the  houses  in- 
closed in  yards,*  but  also  that  which 
is  io  the  open  court  in  front  of  them. 
The   words   'and  estates   thereto  be- 
longing,' used  in  the  second  sentence 
of  the  clause,  tend  to  explain  and  en- 
large the  meaning  of  the  words  used 
in  the  first  sentence.    The  house  and 
estate  thereto  belonging,  now  in  the 
occupation  of  the  devisee,  may  include 
land  in  front  as  well  as  in  the  rear 
of  the  house.    And  whatever  was  at 
the  time  occupied  and  improved  with 
the   house   would   pass   under  these 
words.    The  actual  occupation  at  the 
time  of  making  the  will  must  limit  and 
define  the  language  used.    .    .   .  The 
court  in  front  of  these  .houses  was 
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contiguous  to  them  and  necessary  to 
their  enjoyment.  These  facts  clearly 
show  an  intention  to  pass  some  in- 
terest in  the  land.  But  for  the  con- 
venient 'occupation  of  these  houses  an 
easement  may  be  as  useful  as  a  seisin 
in  fee.  And,  therefore,  whether  the 
intention  was  to  create  the  one  or  the 
x>ther  of  these  estates  cannot  l>e  in- 
ferred from  these  facts.  .  .  .  There 
are  some  considerations  which  have 
led  As  to  the  conclusion  that  it  was 
the  intention  of  the  testator  to  devise 
an  easement,  and  not  a  fee.  He  mani- 
fested in  his  will  a  great  attachment 
to  the  mansion  in  which  he  had  long 
lived,  and  a  strong  desire  that  it 
should  be  continued  in  the  state  and 
situation  in  which  it  then  was.  The 
preservation  of  the  space  between  that 
and  the  three  new  brick  houses,  as  an 
open  court,  was  important,  if  not  in- 
dispensable, to  the  convenient  and  ac- 
customed enjoyment  of  the  mansion 
house.  Precisely  the  same  language 
is  used  in  reference  to  the  three 
houses.  The  construction  which 
gives  the  land  in  front  of  one 
to  the  devisee  of  that  house  would 
necessarily  give  to  the  devisee  of  each 
of  the  other  houses  the  land  in  front 
of  them  respectively.  And  no  prin- 
ciple would  justify  us  in  construing 
the  same  words  differently  in  their  ap- 
plication to  different  parcels  of  real 
estate.  Now  if  the  occupant  of  the 
lower  house  takes  the  liind  in  front  of 
that,  the  occupants  of  the  other  two 
will  have  no  communication  between 
the  street  and  their  houses.  We  can- 
not by  possibility  believe  that  the  tes- 
tator intended  to  devise  the  upper 
houses  without  a  right  of  way  to  the 
street.  And  if  it  had  been  his  inten- 
tion to  give  the  fee  of  the  land,  he 
certainly  would  have  excepted  a  right 
of  way  over  it  for  the  use  of  the  own- 
ers of  the  houses.  Having  examined 
the  whole  will  with  reference  to  the 
actual  state  of  the  property  disposed 
of  and  the  peculiar  situation  of  the 
estates  in  question,  we  are  of  opinion 
that  it  was  the  intention  of  the  tes- 
tator to  preserve  an  open  court  there 
for  the  benefit  and  convenience  of  the 
adjoining  houses,  to  give  the  respec- 
tive owners  thereof  an  easement  in 


the  court  for  various  purposes,  and 
that  owing  to  the  smallness  of  the 
value  of  the  fee  thus  encumbered,  or 
through  inadvertence,  he  omitted  spe- 
cifically to  dispose  of  it." 

So  in  Otis  v.  Smith  (1880)  9  Pick. 
(Mass.)  293,  it  appeared  that  the  tes- 
tator devised  the  use  and  improvement 
of  his  three  houses  with  all  their  ap- 
purtenances. One  of  the  houses  was 
the  mansion  house  of  the  testator,  and 
comprised  a  yard  on  which  was  a 
stable.  Adjoining  the  stable,  on  an- 
other strip  of  land,  was  a  tenement. 
Stairs  led  from  the  lower  room  of  the 
tenement  into  the  second  story,  pro- 
jecting into  the  stable  and  winding  up 
therein.  These  stairs  were  the  only 
mode  of  access  to  the  chamber  over 
the  lower  room,  and  also  to  the  cham- 
ber made  in  the  second  story  of  the 
stable.  The  space  under  this  chamber 
was  a  part  of  the  stable,  the  chamber 
having  been  constructed  by  the  tes- 
tator's order.  It  further  appeared  that 
the  occupants  of  the  tenement  had  no 
privilege  in  any  part  of  the  yard  of 
the  mansion  house.  Holding  that  the 
strips  of  land  with  the  tenement  on  it 
did  not  pass  by  the  devise,  but  that 
the  chamber  in  the  stable  did  pass,  the 
court  said:  "Now  it  does  clearly  ap- 
pear that  the  testator  intended  that 
the  outhouses,  stables,  etc.,  should 
pass  under  the  general  term  'appur- 
tenances;' that  is,  we  have  a  right  to 
infer  such  intent  from  the  use  made 
of  them  by  the  testator  himself,  as 
parcel  of  his  mansion  house.  But  with 
respect  to  the  land  to  the  southward  of 
the  stable,  covered  by  a  tenement 
which  has  been  in  the  occupation  of 
tenants  ever  since  it  was  erected,  no 
such  intention  can  be  found  in  the 
will.  Then  we  must  look  into  the 
evidence  in  regard  to  .the  occupation; 
and  that  is  all  on  one  side  and  wholly 
uncontradicted.  It  is  that,  from  the 
time  of  the  first  occupation  of  the  man- 
sion house  to  the  death  of  the  testator, 
this  has  been  used  as  a  separate  and 
distinct  estate,  being  let  to  tenants 
who  had  no  connection  with  the  tes- 
tator's family,  and  no  privilege  in  any 
part  of  the  curtilage  of  the  mansion 
house.  Had  it  been  occupied  for  the 
whole  or  even  part  of  the  time  by  the 


1184 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


testator's  servants,  taking  their  wages 
in  the  rent,  or  without  paying  any 
rent,  the  case  would  be  different;  but 
treating  it  as  the  testator  did  in  his 
lifetime  for  more  than  thirty  years, 
we  can  see  no  more  reason  for  sup- 
posing that  this  land  and  tenement 
passed  by  the  specific  devise  of  the 
house  and  appurtenances,  than  that 
the  adjoining  house  on  State  street 
should  so  pass;  the  difference  being 
only  in  the  size  and  value  of  the  build- 
ings. We  think,  therefore,  that  the 
demandants  cannot  recover  the  land 
described  in  the  writ,  it  being,  as  we 
suppose,  without  the  exterior  lines  of 
the  stable.  But  in  regard  to  the  barn 
chamber,  we  think  differently,  because 
the  testator  undoubtedly  meant  that 
the  stable  should  pass,  and  we  cannot 
suppose  that  he  intended  to  separate 
the  two  parcels,  devising  the  land  with 
the  lower  story  of  the  stable,  and  leav- 
ing the  chamber,  with  nothing  for  it  to 
stand  upon,  to  his  residuary  devisee. 
We  know  that  ejectment  will  lie  for  a 
room  or  a  chamber  without  any  land, 
but  we  are  ascertaining  the  intent  of  a 
testator,  and  we  must  suppose  that 
intent  to  have  been  reasonable.  Now 
this  barn  was  built  for  the  acconmio- 
dation  of  the  owner  of  the  house.  It 
was  used  by  him  as  parcel  of  his  mes- 
suage or  dwelling  house.  It  is  true  he 
had  long  ago  converted  the  barn  cham- 
ber into  a  room  for  the  enlargement 
of  the  small  tenement,  but  we  may 
well  suppose  that  that  was  intended  to 
be  a  temporary  use  of  it.  The  mere 
occupation  by  a  tenant  does  not  of  it- 
self take  it  out  of  the  devise.  If  it 
did,  then  if  a  man  should  devise  a 
house,  one  room  of  which  was  occu- 
pied by  a  tenant  for  an  office  or  a  shop, 
it  must  be  held  that  such  room  would 
not  pass,  which  we  think  cannot  be 
maintained.  It  is  the  intention  which 
is  to  determine.  The  occupation  of  a 
separate  tenement  by  a  tenant  might 
well  show  that  a  testator,  in  devising 
his  house,  did  not  intend  that  that 
tenement  should  pass  under  the  word 
appurtenances;  but  a  room,  actually 
parcel  of  the  house,  could  not  be  in- 
tended to  be  reserved,  though  always 
occupied  by  tenants." 
It  also  has  been  held  that  a  devise 


of  a  house  ''with  appurtenances''  will 
pass  the  garden  and  orchard  only,  but 
that  a  devise  of  a  house  "with  the 
lands  appertaining"  will  pass  the  land 
usually  occupied  in  connection  with 
the  house.  Blackborn  v.  Edgley 
(1719)  1  P.  Wms.  600,  24  Eng.  Re- 
print, 534. 

Under  a  devise  of  "that  large  and 
convenient  dwelling  house,  together 
with  all  the  appurtenances  and  privi- 
leges thereto  belonging,  situate  in  the 
village  aforesaid,  and  the  same  which 
is  now  improved  by  me  as  a  boarding 
house,"  it  has  been  held  that  the  dev- 
isee took  not  only  the.  house,  but 
stables,  gardens,  orchards,  and  other 
adjoining  land  which  had  been  used  by 
the  testator  in  his  lifetime  in  connec- 
tion with  his  boarding  house.  Jack- 
son ex  dem.  White  v.  White  (1808)  8 
Johns.  (N.  Y.)  59. 

Ill,  House  and  lot. 

By  the  will  construed  in  Webb  ▼. 
Carney  (1895)  -—  N.  J.  Eq.  — ,  32  Atl. 
705,  the  testator  devised  "the  house 
and  lot  situate  on  .  .  .  Rose  street" 
to  his  daughter.  It  appeared  that  the 
property  in  question  consisted  of  two 
lots  on  which  was  built  a  double  house 
covering  both  lots.  The  deed  under 
which  the  testator  held  showed  the 
conveyance  of  a  single  tract  of  land, 
described  in  two  parcels.  Denying  the 
contention  that  the  devise  was  void 
for  uncertainty,  the  court  said: 
"There  is  what  is  usually  termed  a 
'double  house,'  or  two  under  one  roof, 
each  complete  in  itself,  with  closed 
partition  between,  and  with  independ- 
ent means  of  ingress  in  front  and  rear. 
Each  house  has  been  numbered  accord- 
ing to  the  designation  on  the  plan  of 
lots  referred  to  in  the  description  giv- 
en above.  The  premises  had  been 
rented  by  the  testator  to  separate 
families.  He  had  owned  them  for  sev- 
en or  eight  years  before  his  death,  so 
that  he  was  very  familiar  with  the  lo- 
cation, manner  of  construction,  and 
purpose  to  which  the  building  was 
adapted.  To  my  mind,  there  is  no 
latent  ambiguity.  When  the  descrip- 
tion in  the  will  is  applied  to  the  alleged 
subject-matter,  it  will  be  seen  that  the 
will  speaks  of  a  house,  and  the  house 
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is  found  or  jaacertained  to  be  at  the 
place  named'in  the  will.  It  is  true  it 
is  a  double  house,  yet  nevertheless  it 
answers  the  description  so  far  as  to 
exclude  the  necessity  of  declaring  the 
will  void  in  this  respect.  The  will 
also  speaks  of  a  lot,  and  the  deed  un- 
der which  the  testator  held  title  con- 
veys a  certain  'lot,'  although  the  de- 
scription is  of  the  two  lots  which  have 
been  arbitrarily  designated  as  such 
upon  the  map  of  the  city  lots,  with 
which  map,  so  far  as  appears^  the 
testator  had  nothing  to  do,  but  in  all 
probability  he  adopted  for  his  own 
convenience,  if  not  for  the  purpose  of 
complying  with  city  regulations." 

In  Phillipsburgh  v.  Bruch  (1883)  37 
N.  J.  Eq.  482,  it  was  held  that,  under 
a  devise  of  the  "house  and  lot"  in 
which  the  testator  resided,  the  devisee 
was  entitled  to  the  lot  on  which  the 
testator  resided  and  also  to  a  garden 
used  by  him.  . 

In  the  reported  ease  (GlliBEBT  v.  Mc- 
Creary,  ante,  1172)  the  court  con- 
strues a  devise  of  a  "house  and  lot" 
designated  by  street  number  and  fol- 
lowed by  a  description  of  the  lot  by 
metes  and  bounds.  The  particular  de- 
scription was  not  sufficient  to  include 
the  ground  on  which  the  house  stood. 
It  is  held  that  the  particular  descrip- 
tion must  be  rejected  and  the  general 
phrase  "house  and  lot"  construed  as 
including  the  entire  tract  of  land  ap- 
purtenant to  the  house  and  used  by 
the  testator  in  connection  therewith. 

It  appeared  in  Crosson  v.  Carr 
(1904)  70  N.  J.  L.  393,  57  Atl.  158, 
that  the  testator  devised  the  "house 
and  lot"  on  which  he  resided.  He  had 
bought  a  lot  having  a  frontage  of  50 
feet  and  had  erected  a  dwelling  house 
on  half  of  it.  Later  the  testator 
bought  30  feet  more  of  land  adjoining 
the  first  tract  and  for  many  years 
prior  to  his  death  the  whole  of  the 
land  was  inclosed  by  a  common  fence. 
The  devisee  made  no  claim  to  the  en- 
tire frontage,  but,  in  addition  to  the 
25  feet  on  which  the  house  stood,  he 
claimed  a  strip  of  land  13  feet  wide, 
on  which  a  woodshed  was  located. 
The  wood  shed  was  erected  by  the  tes- 
tator's daughter,  not  by  him,  was  never 
used,  and  the  grading  of  the  lot  ex- 
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tended  over  a  25-foot  strip  only.  It 
was  held  that  there  was  no  error  in  a 
refusal  to  direct  a  verdict  for  the  dev- 
isee, and  that  the  verdict  was  not  so 
clearly  against  the  weight  of  the  evi- 
dence as  to  warrant  its  being  set  aside. 

By  the  terms  of  the  will  involved  in 
Fetters  v.  Humphreys  (1868)  19  N.  J. 
Eq.  471,  the  testator  devised  the 
"house  and  lot"  occupied  by  himself  to 
his  wife.  The  dwelling  house  so  given 
occupied  a  lot  40  feet  in  width,  with 
a  side  yard  cultivated  by  the  testator 
during  his  life  at  great  expense.  On 
the  rear  of  the  lot  stood  a  stable,  ac- 
cess to  which  was  by  an  alley  opened 
by  the  testator  across  other  lands  and 
issuing  into  a  side  street.  It  was  held 
that  no  right  to  use  the  alley  passed 
by  the  devise. 

Under  a  clause  in  a  will  giving  and 
bequeathing  "the  house  and  lot 
and  appurtenances  thereto  belong- 
ing wherein  I  now  reside,"  it  has  been 
held  that  the  devisee  was  entitled  to 
three  adjoining  lots,  it  appearing  that 
the  lots  in  question  were  used  for 
many  years,  and  up  to  the  death  of  the 
testator  in  connection  with  that  on 
which  the  house  stood  as  a  homestead. 
Myers  v.  Norman  (1898)  20  Ky.  L. 
Rep.  343,  46  S.  W.  214. 

rv.  Residence, 

In  Pruyn  v.  Sears  (1916)  96  Misc. 
200,  161  N.  Y.  Supp.  58,  wherein  it  ap- 
peared that  the  testator  devised  to  his 
wife  his  family  residence,  it  was  held 
that  a  barn  on  the  same  lot  with  the 
house,  which  was  formerly  used  for 
the  testator's  team  of  horses  and  his 
automobile,  but  later  and  at  the  time 
of  his  death  was  used  for  the  purpose 
of  storage  and  for  the  sale  of  auto- 
mobile accessories  by  one  of  the  tes- 
tator's sons,  passed  to  the  widow.  The 
court  said :  "The  trustees  now  desire 
the  instruction  of  the  court  as  to 
whether  the  bam  passed  under  the  de- 
vise of  the  family  residence  to  the 
wife.  It  seems  to  me  entirely  clear 
that  it  so  passed.  While  the  general 
rule  is  that  a  will  speaks  from  the 
death  of  the  testator,  in  order  to  ar- 
rive at  the  intention  of  the  testator  it 
is  proper  to  consider  the  conditions  as 
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they  existed  when  the  will  was  drawn. 
.  .  .  Thus  fortified  with  informa- 
tion, it  appears  that  the  testator  must 
have  regarded  the  barn  as  part  and 
parcel  of  the  residence  property.  It 
was  built  upon  the  same  lot  and  was 


used  for  purposes  incidental  to  the 
family  residence.  I  therefore  con- 
clude that  the  use  of  the  barn  passed 
to  the  wife  for  her  life  or  widowhood 
under  the  second  clause  of  the  wiU.*^ 


RE  JACOB  MARGOLIS,  Appt. 

Pennsylvania  Supreme  Court  ^  February  14,  1921* 
(269  Pa.  206,  112  Atl.  478.) 

Attorney  and  client  —  disbarment  for  anarchistic  belief. 

1.  Mere  anarchistic  belief  and  opinions  by  an  attorney  at  law  are  not 
grounds  for  disbarment  unless  his  expressions  thereof  are  uttered  under 
circumstances  and  in  a  manner  calculated  to  lead  others  to  violate  and 
disregard  existing  laws. 

{See  note  on  this  question  beginning  on  page  1189.1 

—  disbarment  —  interference  with     been  barred  from  the  mails  because  of 


law. 

2.  An  attorney  should  be  disbarred 
who,  by  his  addresses,  advises  people 
to  prepare  and  equip  themselves  to 
own  the  industries  of  the  state,  aids 
in  circulating  publications  which  have 


seditious  utterances,  and  attempts  to 
interfere  with  the  working  of  the  Con- 
scription Law  for  the  raising  of  aa 
army. 

[See  note  in  8  A.L.R.  1262.] 


Appeal  by  respondent  from  an  order  of  the  Court  of  Common  Pleas 
for  Allegheny  County  (Shafer,  P.  J.,  Ford  and  Swearingen,  JJ.) 
absolute  a  rule  for  his  disbarment.    AffirmecL 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  L.  E.  Porter,  S.  S.  Robertson, 
and  George  C.  Bradshaw,  for  appel- 
lant: 

An  attorney  at  law  may  not  be  dis- 
barred .  where  he  is  not  accused  of 
any  misconduct  in  his  office  of  attor- 
ney, and  has  not  been  indicted  nor  con- 
victed of  any  crime. 

Austin's  Case,  5  Rawle,  191;  Dick- 
ens's Case,  67  Pa.  169,  5  Am.  Rep.  420; 
Ex  parte  Steinman,  95  Pa.  220,  40  Am. 
Rep.  637;  Re  Trumbore,  39  Phila.  Leg. 
Int.  356, 2  Pennyp.  84;  Com.  v.  Newton, 
1  Grant,  Cas.  453 ;  H's  Case,  5  Pa.  Dist. 
R.  539;  A's  Case,  11  Pa.  Dist.  R.  268. 

Messrs.  Arthur  M.  Scully  and  John 
C.  Bane,  for  appellee : 

The  disbarment  of  respondent  was 
proper. 

United  States  ex  rel.  Turner  v.  Wil- 
liams, 194  U.  S.  279,  48  L.  ed.  979,  24 
Sup.  Ct.  Rep.  719;  Re  Davies,  93  Pa. 
116,  39  Am.  Rep.  726;  Re  Smith,  179 
Pa.  14,  36  Atl.  134;  Re  Hirst,  9  Phila. 
216;  Re  Peck,  88  Conn.  447,  L.R.A. 


1915A,  663,  91  Atl.  274,  Ann.  Cas. 
1917B,  227;  Austin's  Case,  5  Rawle, 
191,  28  Am.  Dec.  657;  Re  Gottesfeld* 
245  Pa.  314,  91  Atl.  494;  Serf  ass's 
Case,  116  Pa.  455,  9  Atl.  674;  Bar 
Asso.  V.  Greenhood,  168  Mass.  169»  46^ 
N.  E.  568;  Re  Randall,  11  Allen,  473; 
Ex  parte  Wall,  107  U.  S.  265,  27  L- 
ed.  552,  2  Sup.  Ct.  Rep.  569;  State  ex 
rel.  McLaughlin  v.  Graves,  73  Or.  331» 
L.R.A.1915C,  259,  144  Pac.  484;  Re 
Dormenon,  2  Wheeler,  C.  C.  344;  Ex 
parte  Garland,  4  Wall.  333,  18  L.  edL 
366. 

Sadler,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent,  Jacob  Margolis, 
was  admitted  to  the  bar  of  Al- 
legheny county  in  1910,  having  first 
taken  the  oath  required  in  such  case 
by  the  Act  of  1834  (Laws  1833-34. 
p.  354,  §  69).  In  1919,  a  petition 
was  presented,  asking  that  he  be 
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disbarred  for  reasons  set  forth,  and 
a  rule  was  granted  to  show  cause 
why  his  name  should  not  be  stricken 
from  the  roll  of  attorneys.  Due 
notice  of  the  application  was  given ; 
subsequently  an  answer  was  filed, 
and  voluminous  testimony  taken. 
On  September  15,  1920,  the  rule 
was  made  absolute,  the  court  below 
finding  that  the  respondent  had  vio- 
lated "his  duty  as  a  lawyer,  and  the 
obligation  of  the  oath  which  he  took 
to  support  the  Constitution  of  the 
United  States,  and  of  this  common- 
wealth." From  the  order  so  made 
this  appeal  was  taken. 

Margolis  admitted  that  he  was  an 
anarchist,  a  syndicalist,  and  a  com- 
munist. He  declared  himself  to  be 
a  Bolshevik,  a  member  of  the  Indus- 
trial Workers  of  the  World,  and  of 
an  anarchistic  organization  known 
as  the  Union  of  Russian  Workers. 
The  court  below  considered  the  aims 
of  the  various  groups  with  which  he 
was  associated,  and  determined  that 
their  views  and  purposes  were  in 
conflict  with  the  principles  of  our 
government,  and  that  those  sup- 
porting such  theories  could  not  be 
said  to  support,  which  carries  with 
it  the  obligation  to  maintain  and 
defend,  the  Constitution  and  laws 
of  the  state  and  country. 

While  respondent  answered  the 
charges  by  admitting  association 
with  the  organizations  mentioned, 
insisting  that  he  approved  of  the 
ultimate  results  desired  to  be 
reached  by  those  so  affiliated,  he  de- 
nied in  any  way  counseling  disobe- 
dience of  laws  or  governmental  or- 
ders, or  that  he  advocated  the  use 
of  violent  methods  to  attain  the  ends 
sought ;  but  this  denial  was  not  sus- 
tained by  the  weight  of  the  evidence, 
as  we  shall  show  later. 

With  the  beliefs  and  opinions  of 
Mr.  Margolis  the  courts  have  noth- 
ing to  do,  unless  his  expressions 
thereof  were  uttered  under  cir- 
cumstances and  in 
a  manner  calculated 
to  lead  others  to  vio- 
late and  disregard 
existing  laws.  In 
answering  a  similar  plea,  of  lack  of 
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wrongful  purpose,  where  an  anar- 
chist, sought  to  be  deported,  insisted 
that  his  ideas  were  theoretical  only, 
the  Supreme  Court  of  the  United 
States  said,  in  United  States  ex  rel. 
Turner  v.  WiUiams,  194  U.  S.  279, 
294,  48  L.  ed.  979,  985,  24  Sup.  CL 
Rep.  719,  724. 

"If  the  word  'anarchists'  should 
be  interpreted  as  including  aliens 
whose  anarchistic  views  are  pro- 
fessed as  those  of  political  philoso- 
phers innocent  of  evil  intent,  it 
would  follow  that  Congress  was  of 
opinion  that  the  tendency  of  the 
general  exploitation  of  such  views  is 
so  dangerous  to  the  public  weal  that 
aliens  who  hold  and  advocate  them 
would  be  undesirable  additions  to 
our  population,  whether  permanent- 
ly or  temporarily,  whether  many  or 
few,  and,  in  the  light  of  previous 
decisions,  the  act,  even  in  this  as- 
pect, would  not  be  unconstitutional, 
as  applicable  to  any  alien  who  is 
opposed  to  all  organized  government. 
We  are  not  to  be  understood  as  de- 
preciating the  vital  importance  of 
freedom  of  speech  and  of  the  press, 
or  as  suggesting  limitations  on  the 
spirit  of  liberty,  in  itself  uncon- 
querable, but  this  case  does  not  in- 
volve those  considerations,  .  .  « 
and  as  long  as  human  governments 
endure  they  cannot  be  denied  the 
power  of  self-preservation  as  that 
question  is  presented  here." 

"All  persons  owing  allegiance  to 
the  government,  or  residing  within 
its  jurisdiction,  owe  to  it  obedience 
to  its  Constitution  and  laws,  and  aid 
and  support  against  all  who  seek  its 
destruction.  When  the  citizen  or 
resident  refuses  to  render  this  obe- 
dience and  support;  when  he  aids, 
assists,  countenances,  or  encourages 
those  who  are  struggling  to  over- 
throw the  government,  he  no  longer 
has  a  just  claim  to  the  aid  of  the 
government  to  enforce  his  rights." 
Cohen  v.  Wright,  22  Cal.  293. 

The  court  below  found  that  the 
respondent  actively  encouraged  the 
various  groups  with  which  he  was 
associated,  in  carrying  out  their 
aims ;  but  it  is  not  necessary  to  rest 
the  present  decision  on  this  ground. 
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We  are  not  called  upon  to  discuss 
the  principles  and  purposes  of  the 
many  organizations  referred  to,  for 
the  record  before  us  shows  that  the 
respondent  encourage^d  others,  by 
his  addresses,  to  violate  the  laws  of 
the  land;  that  he  said  he  believed 
in  no  government;  and  expressed 
contempt  for  conventional,  or  stat- 
ute, law,  advising  the  people  to 
'''prepare  and  equip  yourselves  to 
own  [the]  industries  and  mines"  of 
this  state,  and,  as  found  by  the 
court  below,  advocating  the  use  o*f 
force,  if  necessary,  to  carry  out 
these  destructive  theories. 

Such  conduct  as  here  shown,  if 
indulged  in  by  anyoit^,  would  tend 
to  wrongdoing,  but  in  the  case  of 
an  attorney,  whose  duty  it  is  to 
uphold  the  law,  and  not  encourage 
a  breach  thereof  (State  ex  rel.  Mc- 
Laughlin V.  Graves,  73  Or.  331, 
L.R.A.1915C,  259,  144  Pac.  484),  it 
constitutes  a  positive  disregard  of 
the  official  obligation  which  he  sol- 
emnly entered  into  when  he  took  his 
oath  of  office.  In  Ex  parte  Wall,  107 
U.  S.  265,  27  L.  ed.  552,  2  Sup.  Ct. 
Rep.  569,  570,  the  court,  in  approv- 
ing an  order  of  disbarment  under 
similar,  but  more  aggravated,  cir- 
cumstances, said,  in  part:  ."Of  all 
classes  and  professions,  the  lawyer 
is  most  sacredly  bound  to  uphold  the 
laws.  He  is  their  sworn  servant; 
and  for  him,  of  all  men  in  the  world, 
to  repudiate  and  override  the  laws, 
to  trample  them  underfoot,  and.  to 
ignore  the  very  bands  of  society, 
argues  recreancy  to  his  position  and 
office,  and  sets  a  pernicious  example 
to  the  insubordinate  and  dangerous 
elements  of  the  body  politic.  It 
manifests  a  want  of  fidelity  to  the 
system  of  lawful  government  which 
he  had  sworn  to  uphold  and  pre- 
serve." 

That  the  respondent  failed  in  the 
obligations  imposed  by  his  oath  is 
further  evidenced  clearly  by  two 
transactions  which  appear  upon  the 
record,  and  show  plain  defiance  of 
established  law.  Margolis  testified 
that,  after  the  use  of  the  mails  had 
been  denied  to  a  magazine  known  as 
''Mother  Earth,"  a  fraud  order  hav- 


ing been  issued,  he  received  ad- 
dressed copies  of  this  officially  for- 
bidden publiclktion,  in  bulk,  and  dis- 
tributed them  from  his  office.  One 
thus  actively  assisting  in  the  eva- 
sion of  the  orders  of  the  government 
can  hardly  be  said  to  be  supporting 
it,  as  the  appellant  was  in  duty 
bound  to  do. 

Again,  the  respondent  was  active 
in  the  organization  and  conduct  of 
the  Anti-conscription  League,  hav- 
ing as  its  aim  opposition  to  the 
Selective  Service  Act  (Comp.  Stat. 
§§  2044a-2044k)  during  the  recent 
war.    Until  May  18,  1917,  this  may 
have  been  unobjectionable,  but  on 
that  date  the  bill  was  passed,  and 
became  the  law  of  the  land.    There- 
after postal  cards  were  mailed  in 
which  the  legislation  was  denounced, 
and  the  addressees  were  asked  to 
sign  pledges  not  to  obey  the  laws. 
On  one  postal,  mailed  May  29,  the 
words  used,  in  part,  were :    "Do  not 
register.    Do  not  enlist.    Do  not  go 
to   war."     Margolis   admitted  his 
connection   with  the  organization, 
but  claimed  that  it  went  out  of  ex- 
istence on  the  passage  of  the  Con- 
scription Act,  yet  the  rooms  of  the 
league  were  later  visited  by  the  offi- 
cers of  the  Department  of  Justice, 
and  documents  found,  which  were 
offered   in  evidence,   showing  this 
statement  to  be  inaccurate.    At  the 
time  of  the  entry  of  the  police  into 
the  headquarters  of  the  leagrue,  the 
respondent  was  present,   and  was 
arrested,  with  four  or  five  others. 

By  the  Act  of  Congress  of  1918, 
(40  Stat,  at  L.  chap.  75,  p.  553, 
Comp.  Stat.  §  10,212c,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  123),  it  was 
made  criminal  to  obstruct,  or  at- 
tempt to  obstruct,  the  recruiting  or 
enlistment  service  of  the  United 
States.  If  the  respondent  had  been 
convicted  of  a  violation  of  the  stat- 
ute, there  can  be  no  doubt  of  his 
forfeiture  of  his  rights  as  an  attor- 
ney. Re  Kerl,  32  Idaho,  737,  8 
A.L.R.  1259,  188  Pac.  40 ;  Re  Hof- 
stede,  31  Idaho,  448,  173  Pac.  1087. 
Though  no  prosecution  be  had,  and 
though  the  actual  attempt  to  ob- 
struct could  not  be  shown  to  have 
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been  made  personally  by  fhe  re- 
spondenty  yet  he  was  actively  par- 
ticipating in  the  work,  and  encour- 
aging the  league  in  its  efforts  to 
nullify  the  law.  "The  standard  of 
personal  and  professional  integrity 
which  should  be  applied  to  persons 
admitted  to  practise  law  in  the 
courts  is  not  satisfied  by  such  con- 
duct as  merely  enables  them  to  es- 
cape the  penalties  of  the  criminal 
law."  People  ex  rel.  Healy  v.  Ma- 
cauley,  230  111.  208,  120  Am.  St. 
Rep.  287,  82  N.  E.  612.  Efforts 
to  interfere  with  the  draft  in  time 
of  war  furnish  sufficient  proof  of 
such  a  disregard  for  the  laws  of  the 

-disbarmeitt-  ^^^^^  which  an  at. 
interf erenee  tomey  takes  an  oath 
with  law.  ^^  uphold,  as  to  jus- 

tify his  disbarment.  This  has  been 
said  where  assistance  was  given  in 
securing  improper  exemptions  (Re 
Wiltse,  —  Wash.  — ,  186  Pac.  848), 
and  where  a  member  of  the  legal 
advisory  board  made  a  charge  for 


services  in  filling  out  questionnaires. 
Re  Arctander,  —  Wash.  — ,  188  Pac. 
880 ;  Re  0'R.eilly,  188  App.  Div.  970, 
176  N.  Y.  Supp.  781. 

The  record  before  us  discloses  not 
only  an  utter  lack  of  respect  for  the 
duly  enacted  statutes  of  the  land, 
but  active  encouragement  of  others 
to  violate  them,  as  well  as  breaches 
thereof  by  appellant  himself,  all  of 
which  warrant  the  action  taken  by 
the  court  below.  As  said  in  Re 
Davies,  93  Pa.  116, 122,  39  Am.  Rep. 
729:  "Whenever  [a  court's]  right 
to  strike  a  member  from  its  roll 
appears  to  be  impartially  consid- 
ered, and  prudently  exercised,  as 
here,  we  are  not  willing  to  reverse 
its  conclusion." 

Assignments  2  and  4  are  not 
founded  on  proper  exceptions,  and 
cannot  be  considered ;  the  others  are 
overruled. 

The  decree  is  affirmed;  the  costs 
to  be  paid  by  appellant. 


ANNOTATION. 


Disloyal  acts  or  political  opinions  as  ground  for  disbarment  or  suspension  of 

attorney. 


This  annotation  is  supplemental  to 
the  annotation  to  Re  Eerl,  8  AL.R. 
1259. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Re  Mabgolis,  ante, 
1186)  that  it  is  cause  for  disbarment 
of  an  attorney  that  he  actively  partici- 
pates in  the  work  of  an  "Anti-con- 
Bcription  League''  having  for  its  aim 
opposition  to  the  Selective  Service  Act 
during  the  recent  war,  and  encour- 
ages the  league  in  its  efforts  to  nullify 
the  law,  even  though  there  was  no 
criminal  conviction  thereof  against 
him. 

In  Re  Clifton  (1921)  —  Idaho,  — , 
—  A.L.R.  — ,  196  Pac.  670,  it  was  held 
that  an  attorney  had  not  violated  his 
oath  to  support  the  Constitution  and 
laws  of  the  United  States  and  of  the 
state  of  Idaho,  and  therefore  should 
not  be  disbarred  or  suspended  because 
of  the  following  conduct:  Knowing 
that  the  President  of  the  United  States 
and  the  state  and  county  bar  associa- 


tions had  called  upon  the  lawyers  to 
assist  in  the  preparation  of  question- 
naires free  of  charge,  in  December, 
1917,  he  charged  three  registrants 
$1.50  each  for  services  rendered  in  the 
preparation  of  questionnaires.  In 
June,  1917,  he  stated  to  two  Red  Cross 
solicitors  that  he  was  opposed  to  the 
selective  draft  and  the  war,  and  would 
do  nothing  to  aid  its  prosecution; 
that  he  would  not  subscribe  to  or  aid 
any  person  or  any  enterprise  that  had 
for  its  object  t^he  promotion  of  the 
selective  service  draft,  nor  would  he 
aid  or  assist  any  of  the  war  activities 
or  enterprises,  or  subscribe  to  the  Red 
Cross  or  any  other  fund  that  had  to 
do  with  the  recognition  of  the  war, 
directly  or  indirectly.  About  Novem- 
ber 20,  1917,  in  conversation  with  a 
certain  person,  he  criticized  the  gov- 
ernment with  reference  to  the  war, 
stating,  among  other  things,  that  the 
Imperial  German  Government  was 
justified  in  sinking  the  Lusitania ;  that 
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we  had  no  right  to  draft  men ;  that  he 
would  not  assist  the  government  of 
the  United  States  in  any  way,  neither 
would  he  buy  Liberty  bonds.  He  re- 
fused to  subscribe  for  Liberty  bonds 
or  war  savings  stamps,  or  contribute 
to  the  Red  Gross,  or  Y.  M.  G.  A.,  or 
any  other  organization  participating  in 
the  war  work,  except  that  he  offered 
to  donate  $5  toward  paying  the  ex- 
penses of  assisting  registrants,  im- 
mediately following  the  publication  in 
the  newspapers  of  the  fact  that  he  had 
charged  for  assisting  registrants.  The 
court  said  (inter  alia) :  ''Measured  by 
moral  standards,  the  conduct  of  de- 
fendant was  reprehensible.  His  re- 
fusal to  perform  the  moral  duties 
which  were  rightfully  expected  of  all 
members  of  the  bar  during  the  war 
justifies  criticism  and  condemnation 
by  the  members  of  that  profession  and 
by  all  patriotic  citizens.  In  this  we 
join.  Yet  his  absolute  duty  and  our 
power  must  be  measured,  not  by  our 
conception  of  the  right  degree  of  pub- 
lic spirit,  but  by  the  law.  ...  As 
the  acts  committed  and  statements  ex- 
pressed by  the  respondent,  while  not 
in  accord  with  the  standard  of  patriot- 
ism set  by  the  bar  association,  and 
observed  by  the  average  citizen  and 
member  of  the  profession, '  neverthe- 
less did  not  amount  to  treason,  nor  to 
a  violation  of  the  Espionage  Law  then 
in  force,  or  of  any  Federal  or  state 
statute,  nor  to  a  violation  of  the  oath 
and  duties  of  an  attorney,  as  pre- 
scribed by  the  statutes  and  the  exist- 
ing decisions  and  rules  of  this  court, 
we  conclude  that  no  legal  cause  for 
his  disbarment  or  suspension  is  made, 
and  it  is  the  judgment  of  this  court 
that  the  petition  be  denied." 

In  Re  O'Gonnell  (1920)  —  CaL  — . 
194  Pac.  1010,  it  was  *held  that  an  at- 


torney was  properly  disbarred  as  hav- 
ing been  convicted  "of  a  felony  or  mis- 
demeanor involving  moral  turpitude" 
in  a  court  of  the  state,  or  of  another 
state,  or  of  the  United  States,  where 
he  had  been  convicted  in  the  United 
States  district  court  of  the  crime  of 
conspiracy  to  violate  |  3  of  the  Act  of 
Gongress  of  June  15,  1917  (40  Stat, 
at  L.  219,  chap.  30,  Gomp.  Stat.  §  10,- 
212c  Fed.  Stat.  Aimo.  Supp.  1918,  p. 
122),  known  as  the  Espionage  Act,  in 
80  far  as  the  same  prohibits  in  time 
of  war  the  wilful  obstruction  of  the 
recruiting  or  enlistment  service.  The 
court  said:  ''That  such  conduct  on 
his  part  would  involve  moral  obliquity 
and  constitute  a  base  offense  against 
his  fellow  men  and  his  country,  en- 
tirely regardless  of  statute  prohibit- 
ing it,  cannot,  it  seems  to  us,  be  seri- 
ously questioned." 

While  without  the  scope  of  this  an- 
notation, it  may  be  noted  that  in  Re 
O'Reilly  (1919)  188  App.  Div.  970,  176 
N.  Y.  Supp.  781,  where  a  member  of  a 
legal  advisory  board  in  the  adminis- 
tration of  the  Selective  Service  Law, 
during  the  period  of  his  office,  charged 
and  received  a  fee  for  services  in  an 
attempt  to  secure  the  reclassification 
of  a  person  who  had  been  placed  in 
the  class  for  earliest  call  to  military 
duty,  he  was  suspended  from  practice 
as  an  attorney  for  four  months. 

It  may  be  of  interest  to  note  in  this 
connection  that  it  was  held  in  Le  Bar- 
reau  de  la  Province  de  Qu6bec  v.  Pic- 
ard  (1918)  Rap.  Jud.  Qnebec  54  G.  S. 
455,  to  be  against  the  law  of  the  bar  of 
the  province  of  Quebec  for  one  who 
was  not  an  avocat  to  distribute  a  cir- 
cular offering  to  advise  conscripts  of 
the  procedure  to  be  taken  to  procure 
exemption  from  military  service. 

B.  B.  B. 


QUONG  HAM  WAH  COMPANY,  Plff.  in  Certiorari, 

v. 

INDUSTRIAL  ACCIDENT  COMMISSION  of  California  et  al. 

Calif anUa  Supreme  Court  (In  Bano)^'0(aoher  5,  1920. 

(—  Gal.  — ,  192  Pac.  1021.) 

Coiistituticmal  law  -»  privileges  and  immunities  -»  compensaticMi  to  restdent 
workmen  denied  to  nonresidents. 
1.  A  workmen's  compensation  act  which  extends  its  protection  to  resi- 
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( —  Cal.  — ,  IPS  Poo.  lOtl.) 

dents  injured  in  other  states  while  working  under  contracts  entered  into 
in  the  state,  without  extending  the  same  protection  to  nonresidents  work- 
ing under  similar  contracts,  violates  the  provision  of  the  Federal  Constitu- 
tion entitling  the  citizens  of  each  state  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states. 

[See  note  an  this  question  beginning  on  page  1207.] 

—  right  to  question  constitutionality     tion  the  enforcement  within  the  ter- 


of  statute. 

2.  The  general  rule  that  a  statute 
purporting  to  make  unconstitutional 
discrimination  between  persons  or 
classes  of  persons  cannot  be  assailed 
on  the  ground  of  unconstitutionality 
by  A  person  not  belonging  to  the  class 
discriminated  against  is  subject  to 
well-defined  exceptions,  where  contin- 
gencies culminate  in  a  grievance 
against  persons  not  originally  within 
the  contemplation  of  the  statute. 

-^  person  affected  by  statute. 

8.  Where  no  member  of  a  class  al- 
leged to  be  unlawfully  discriminated 
against  by  a  statute  is  in  a  position  to 
raise  a  constitutional  question,  then 
any  person  affected  by  the  application 
of  the  statute  can  urge  its  unconstitu- 
tionalily. 

—  validity  of  discriminatory  law. 

4.  A  discriminatory  law  is,  equally 
with  the  other  laws  offensive  to  the 
Constitution,  no  law  at  all. 

—  injury  by  legislation  not  discrim- 
ination. 

5.  The  right  to  attack  a  statute  void 
for  discrimination  is  not  confined  to 
persons  injured  by  the  discrimination 
as  distinguished  from  the  legislation. 

Conflict  of  laws  —  extraterritorial  ef- 
fect of  laws. 

6.  The  mandates  of  the  sovereign  of 
a  given  state  can  have  no  effect  as  law 
beyond  the  territorial  limits  to  which 
his  rule  is  extended. 

[See  5  R.  C.  L.  908;  see  note  in  3 
A.L.R.  1351.] 

Statutes  —  power  to  enforce  rights 
arising  abroad. 

7.  A  sovereign  has  power  to  sanc- 


ritory  subject  to  his  jurisdiction,  of 
rights  based  upon  acts  occurring 
abroad. 

[See  25  R.  C.  L.  783 ;  28  R.  C.  L.  723 
et  seq.] 

Workmen's  compensation  —  extend- 
ing statute  to  injury  in  other  states. 

8.  The  state  may  extend  the  provi- 
sions of  a  workmen's  compensation  act 
to  residents  working  abroad  under 
contracts  entered  into  within  the  state. 

[See  28  R.  C.  L.  724;  see  note  in  8 
A.L.R.  1351.] 

Constituticmal  law  —  reason  for  dis- 
crimination. 

9.  The  fact  that  considerations  of 
public  policy  do  not  affirmatively  re- 
quire the  extension  of  the  benefits  of 
the  Workmen's  Compensation  Act  to 
citizens  of  sister  states  working  under 
contracts  entered  into  within  the  state 
where  the  statute  was  enacted,  as 
strongly  as  they  require  their  exten- 
sion to  citizens  of  that  state,  fur- 
nishes no  sound  reasons  for  the  ex- 
clusion of  the  former  so  as  to  render 
the  discrimination  constitutional. 

—  effect  of  partial  invalidity  of  stat- 
ute. 

10.  The  fact  that  a  statute  provid- 
ing compensation  for  resident  work- 
men injured  in  other  states  while 
working  under  contracts  entered  into 
in  the  state  where  the  statute  was 
enacted  discriminates  against  res- 
idents of  other  states  working  under 
similar  contracts  does  not  prevent  its 
application  to  the  former  class  of 
cases,  but  merely  extends  it  automat- 
ically to  the  latter. 


Certiorari  to  review  the  action  of  the  Industrial  Commission  awarding 
compensation  to  applicant  in  a  proceeding  by  him  under  the  Workmen's 
Compensation  Act  to  recover  compensation  for  injuries  received  while  in 
the  employ  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gorrill  &  Trowbridge  and     made  by  those  whose  rights  are  direct- 


Delger   Trowbridge,   for   plaintiff   in 
certiorari : 

Attacks  upon  the  constitutionality 
of  laws  can  only  be  entertained  when 


ly  affected  by  such  laws. 

Buchanan  v.  Warley,  245  U.  S.  60, 
62  L.  ed.  149,  L.R.A.1918C,  210,  38  Sup. 
Ct.  Rep.  16. 
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Where  no  member  of  a  class  alleged 
to  be  unconstitutionally  discriminated 
against  by  a  statute  is  in  a  position  to 
raise  the  constitutional  question,  then 
any  person  affected  by  the  application 
of  the  statute  can  urge  its  unconsti- 
tutionality. 

Greene  v.  State,  83  Neb.  84,  131  Am. 
St.  Rep.  626, 119  N.  W.  6;  North  Alaska 
Salmon  Co.  v.  Pillsbury,  174  Cal.  1, 
L.R.A.1917E,  642,  162  Pac.  93. 

Any  person  whose  interests  are 
directly  affected  by  a  statute  contain- 
ing an  alleged  unconstitutional  class 
discrimination  may  urge  the  consti- 
tutional objection,  although  not  a 
member  of  the  alleged  injured  class, 
irrespective  of  whether  a  member  of 
the  alleged  injured  class  is  in  a  posi- 
tion to  raise  the  constitutional  ques- 
tion or  not. 

Buchanan  v.  Warley,  supra;  Jeffrey 
Mfg.  Co.  V.  Blagg,  235  U.  S.  571,  59  L. 
ed.  864,  35  Sup.  Ct.  Rep.  167,  7  N.  C.  C. 
A:  570;  Heim  v.  McCall,  239  U.  S.  175, 
60  L.  ed.  206,  36  Sup.  Ct.  Rep.  78,  Ann. 
Cas.  1917B,  287;  Crane  v.  New  York, 
239  U.  S.  195,  60  L.  ed.  218,  36  Sup. 
Ct.  Rep.  85,  214  N.  Y.  154,  L.R.A.1916D, 
550,  108  N.  E.  427,  Ann.  Cas.  1915B, 
1254;  State  ex  rel.  Davis-Smith  Co.  v. 
Clausen,  65  Wash.  156,  37  L.R.A. 
(N.S.)  466,  117  Pac.  1101,  2  N.  C.  C.  A. 
823,  3  N.  C.  C.  A.  599 ;  Denman  v.  Brod- 
erick,  111  Cal.  96,  43  Pac.  516;  State 
ex  rel.  University  of  Utah  v,  Candland, 
36  Utah,  406,  24  L.R.A.(N.S.)  1260, 
140  Am.  St.  Rep.  834,  104  Pac.  285; 
Rhea  v.  Newman,  153  Ky.  604,  44 
L.R.A.(N.S.)  989,  156  N.  W.  154; 
Payne  v.  Staunton,  2  Ann.  Cas.  81, 
note;  Bedford  Quarries  Co.  v.  Bourgh, 
168  Ind.  671,  14  L.R.A.(N.S.)  418,  80 
N.  E.  529. 

Where  the  statute  alleged  to  make 
an  unconstitutional  class  discrimina- 
tion is  the  basis  for  jurisdiction,  any 
person  may  raise  the  question  of  un- 
constitutional class  discrimination  as 
showing  lack  of  jurisdiction,  and  this 
even  though  the  person  objecting  is 
only  a  friend  of  the  court. 

New  York  L.  Ins.  Co.  v.  Hardison, 
199  Mass.  190,  127  Am.  St.  Rep.  478,  85 
N.  E.  410;  Belcher  v.  Sheehan,  171 
Mass.  513,  68  Am.  St.  Rep.  445,  51  N. 
E.  19. 

Section  2,  article  4,  of  the  United 
States  Constitution,  and  §  1  of  the 
14th  Amendment  thereto,  prohibit  the 
discrimination  between  ''nonresidents" 
and  "residents"  which  is  made  by  §  58 


of  the  Workmen's  Compensation,  In- 
surance, and  Safety  Act  of  1917. 

Chambers  v.  Baltimore  &  0.  R.  Co. 
207  U.  S.  142,  52  L.  ed.  143,  28  Sup. 
Ct.  Rep.  34 ;  Blake  v.  McClung,  172  U. 
S.  239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep. 
165 ;  Ward  v.  Maryland,  12  Wall.  418, 
20  L.  ed.  449 ;  State  ex  rel.  Greenwood 
V.  Nolan,  108  Minn.  170,  122  N.  W. 
255;  Re  Watson,  15  Fed.  511;  Re  Jar- 
vis,  66  Kan.  329,  71  Pac.  576,  15  Am. 
Crim.  Rep.  391;  Com.  v.  Myer,'92  Va. 
809,  31  L.R.A.  379,  23  S.  E.  915;  Drew 
V.  Cass,  129  App.  Div.  453,  113  N.  Y. 
Supp.  1042;  Lewis  v.  State,  110  Ark. 
204,  161  S.  W.  154 ;  Brooks  v.  Mangan, 
86  Mich.  576,  24  Am.  St.  Rep.  137,  49 
N.  W.  633;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Sorenson  v.  Webb, 
111  Miss.  87,  71  So.  273 ;  State  v.  Cad- 
igan,  73  Vt.  245,  57  L.R.A.  666,  87  Am. 
St.  Rep.  714,  50  Atl.  1079;  North 
Alaska  Salmon  Co.  v.  Pillsbury,  174 
Cal.  1,  L.R.A.1917E,  642,  162  Pac.  93. 

The  legislature  has  the  power  to 
provide  that  a  workmen's  compensa- 
tion act  shall  have  extraterritorial  ef- 
fect, whether  the  obligations  imposed 
by  that  act  are  contractual,  or  wheth- 
er they  are  created  by  statute  as  in- 
cidents to  a  status,  provided  no  con- 
stitutional provision  is  violated. 

Hagenback  v.  Leppert,  66  Ind.  App. 
261,  117  N.  E.  531;  Kennerson  v. 
Thames  Towboat  Co.  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372;  Rounsa- 
ville  V.  Central  R.  Co.  87  N.  J.  L.  371, 94 
Atl.  392;  Deeny  v.  Wright  &  C.  Light- 
erage Co.  36  N.  J.  L.  J.  121;  Gooding  v. 
Ott,  77  W.  Va.  487,  L.R.A.1916D,  637, 87 
S.  E.  863 ;  Pierce  v.  Bekins  Van  &  Stor- 
age Co.  185  Iowa,  1346,  172  N.  W.  191 ; 
Foughty  V.  Ott,  80  W.  Va.  88,  92  S.  E. 
143,  15  N.  C.  C.  A.  919;  State  ex  rel. 
Chambers  v.  District  Ct.  139  Minn.  205, 
3  A.L.R.  1347,  166  N.  W.  185;  Indus- 
trial Commission  v.  iEtna  L.  Ins.  Co. 
64  Colo.  480,  3  A.L.R.  1336,  174  Pac. 
589;  State  ex  rel.  Maryland  Casualty 
Co.  V.  District  Ct.  140  Minn.  427,  168 
N.  W.  177;  Post  v.  Burger  &  Gohlke, 
216  N.  Y.  544,  111  N.  E.  351,  Ann.  Cas. 
1916B,  158,  10  N.  C.  C.  A.  888;  Ander- 
son V.  Miller  Scrap  Iron  Co.  169  Wis. 
106,  170  N.  W.  275,  171  N.  W.  935; 
Ruck  V.  Chicago,  M.  &  St.  P.  R.  Co.  153 
Wis.  158,  140  N.  W.  ia74;  North 
Alaska  Salmon  Co.  v.  Pillsbury,  174 
Cal.  1,  L.R.A.1917E,  642,  162  Pac.  93. 

Messrs.  A.  E.  Graapner  and  Warren 
H.  Pillsbury  for  defendants  in  certio- 
rari. 
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Lennon,  J,,  delivered  the  opinion 
of  the  court: 

Certiorari  to  review  the  action  of 
the  Industrial  Accident  Commission 
in  making  an  award  pursuant  to  the 
terms  of  §  58  of  the  Workmen's 
Compensation,  Insurance,  and  Safety 
Act  Stat.  1917,  p.  870.  Upon  the 
iirst  hearing  in  this  court,  the  award 
was  annulled  upon  the  theory  that 
said  §  58  of  the  Workmen's  Com- 
pensation Act  granted  to  citizens  of 
this  state  a  privilege  which  it  denied 
to  noncitizens,  and  was,  therefore, 
violative  of  §  2,  cl.  1,  of  article  4  of 
the  Federal  Constitution.  Quong 
Ham  Wah  Co.  v.  Industrial  Acci. 
Commission,  59  Cal.  Dec.  18.  Upon 
petition  for  rehearing,  the  judgment 
of  this  court  in  the  first  instance 
was  set  aside,  and  the  cause  set 
down  for  a  hearing  for  the  purpose 
of  considering  the  following  ques- 
tions : 

"(1)  To  what  extent  may  the 
state  give  extraterritorial  effect  to 
its  laws  fixing  the  incidents  of  the 
relation  of  employer  and  employee, 
when  such  relation  has  its  inception 
within  the  state? 

''  (2)  Assuming  that  the  state  has 
the  power  to  give  extraterritorial 
effect  to  its  laws  in  such  a  case,  and 
assuming  that  a  discrimination  is 
made  between  residents  and  nonresi- 
dents of  the  state  by  the  provisions 
of  the  Workmen's  Compensation 
Act  extending  the  incidents  of  the 
relation  of  the  employer  and  em- 
ployee therein  provided  for  to  resi- 
dents, but  not  to  nonresidents,  when 
the  relation  has  its  inception  within 
the  state,  but  the  injury  to  the  em- 
ployee occurs  elsewhere,  is  such  dis- 
crimination contrary  to  the  Federal 
Constitution,  and,  if  so,  does  the 
Federal  Constitution  have  the  effect 
of  rendering  invalid  that  portion  of 
the  Workmen's  Compensation  Act 
providing  for  such  extension  in  the 
case  of  residents,  or  (a  point  not 
made  in  the  original  briefs)  does  it 
liave  the  effect  of  allowing  this  por- 
tion of  the  act  to  stand  as  effective 
and  valid,  but  of  extending  the  inci- 
dents of  the  relation  under  similar 
circumstances  to  nonresidents,  al- 


though there  is  no  provision  in  the 
act  for  such  extension  to  nonresi- 
dents?" Minutes  of  the  Court,  59 
Cal.  Dec.  No.  3111. 

In  keeping  with  the  order  grant- 
ing a  rehearing,  counsel  for  the  re- 
spective parties  briefed  the  case 
anew,  painstakingly  directing  their 
efforts,  in  addition  to  a  discussion  of 
the  {)oints  originally  made,  to  an  ex- 
haustive exposition  of  the  law  apper- 
taining to  the  subject-matters  desig- 
nated in  the  order  granting  the  re- 
hearing. Therefore,  aside  from  the 
recognition  due  the  commendable 
efforts  of  counsel  to  facilitate  the 
avowed  purpose  of  the  order,  a  dis- 
cussion, not  only  of  the  points  origin 
nally  made,  but  also  of  those  desig- 
nated in  the  order,  would  seem  to  be 
necessary  to  a  decision  of  the  case  as 
now  presented,  even  though  the  lat- 
ter points  were  not  necessarily  in- 
volved in  the  case  as  prepared  and 
presented  in  the  first  instance. 

Section  58  of  the  Workmen's  Com- 
pensation Act  reads  as  follows: 
"The  commission  shall  have  jurisdic- 
tion over  all  controversies  arising 
out  of  injuries  suffered  without  the 
territorial  limits  of  this  state  in 
those  cases  where  the  injured  em- 
ployee is  a  resident  of  this  state  at 
the  time  of  the  injury  and  the  con- 
tract, of  hire  was  made  in  this  state, 
and  any  such  employee  or  his  de- 
pendents shall  be  entitled  to  the 
compensation  or  death  benefits  pro- 
vided by  this  act."  Stat.  1917,  p. 
870. 

Petitioner,  the  employer  of  the 
injured  workman,  attacks  the  valid- 
ity of  this  statute  on  the  ground 
that  it  violates  §  2,  cl.  1,  art.  4,  of 
the  Constitution  of  the  United 
States,  which  provides  that  "the 
citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities 
of  citizens  in  the  several  states." 

At  the  outset  we  are  confronted 
Again,  as  we  were  in  the  first  in- 
stance, with  the  contention  that  the 
petitioner  cannot  be  lieard  to  ques- 
tion the  constitutionality  of  the  stat- 
ute in  controversy^  because  it  is  not 
one  of  the  class  claimed  to  be  dis- 
criminated against  by  the  statute. 
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The  provision  of  the  Workmen's 
Compensation  Act  now  under  attack 
is  identical  in  phraseology  with  that 
considered  by  this  court  in  A.  F. 
Estabrook  Co.  v.  Industrial  Acci. 
Commission,  177  CaL  767,  177  Pac. 
848.  In  that  case  this  court  express- 
ly declared  that  it  was  not  required 
to  pass  upon  the  constitutional  ques- 
tion sought  to  be  raised,  and  declined 
to  discuss  that  question  upon  the 
merits,  because,  as  was  held,  ''a 
contention  that  a  statute  denies 
equal  rights  and  privileges  by  dis- 
criminating between  persons  and 
classes  of  persons  'may  not  be  raised 
by  one  not  belonging  to  the  class  al- 
leged to  be  discriminated  against.'  " 

Such,  undoubtedly,  is  the  general 
rule ;  but  the  Estabrook  Case  is  fun- 
damentally wrong,  if  it  is  to  be  taken 
as  definitely  deciding  that  there  are 
no  exceptions  to  the  general  rule 
enunciated  therein,  and,  if  that  be  its 
purport,  it  should  be  flatly  over- 
ruled, as  was  done  by  a  majority  of 
the  court  in  the  opinion  rendered  in 
the  first  instance  in  the  instant  case. 
Quong  Ham  Wah  Co.  v.  Industrial 
Acci.  Commission,  supra. 

Apparently,  however,  the  court  in 
the  Estabrook  Case  did  no  more  than 
declare  and  apply  the  general  rule 
that  a  statute  purporting  to  make  an 
unconstitutional  discrimination  be- 
tween persons  or  classes. of  persons 
cannot  be  assailed  on  the  ground  of 
unconstitutionality  by  a  person  not 
belonging  to  the  class  discriminated 
against.  This  general  rule,  however, 
is  not  a  hard  and  fast  rule  which 
must  be  arbitrarily  and  inflexibly  ap- 
plied to  every  situa- 
faw^^^ffht""^      <^io^    involving    the 

question  oon-    ^    COUStitutiOUality    Of 

rtLViVe"*"*"^  ^'  a  Statute,  regardless 

of  contingencies 
which  may  extend  its  operation  be- 
yond the  confines  of  the  classes 
which  it  was  aimed  to  cover  and  con- 
trol, and  which  ultimately  culmi- 
nates in  a  grievance  against  persons 
not  originally  within  the  contem- 
plation of  the  statute.  In  other 
words,  the  general  rule  under  dis- 
cussion and  decision  in  the  Esta- 


brook Case  must  necessarily  be  sub- 
ject to  certain  well-defined  excep- 
tions, which,  in  so  far  as  a  perusal 
of  the  record  in  the  Estabrook  Case 
shows,  were  not,  in  that  case, 
pressed  upon  the  attention  of  the 
court.  Clearly,  the  petitioner  in  the 
instant  case  has  brought  itself  with- 
in the  scope  of  one  or  more  of  the 
recognized  exceptions  to  the  general 
rule  enunciated  in  the  Estabrook 
Case. 

Thus,  where  no  member  of  a  class 
alleged  to  be  unlawfully  discrim- 
inated against  by  a  statute  is  in  a 
position  to  raise  the 
constitutional  ques-  bJ^JStat?" 
tion,  then  any  per- 
son affected  by  the  application  of  the 
statute  can  urge  its  unconstitutional- 
ity. In  Greene  v.  State,  83  Neb.  84, 
131  Am.  St.  Rep.  626,  119  N.  W.  6, 
the  plaintiff  in  error  was  convicted 
under  a  statute  making  it  a  penal  of- 
fense to  commit  '"blackmail"  against 
citizens  or  residents  of  the  state  of 
Nebraska.  On  appeal  he  urged  that 
the  statute  was  unconstitutional  by 
reason  of  the  fact  that  it  operated  to 
protect  only  citizens  and  residents  of 
the  state  of  Nebraska,  and  therefore 
unlawfully  discriminated  against  the 
citizens  and  residents  of  all  other 
states.  In  upholding  this  contention 
the  court  said :  "We  have  not  over- 
looked those  cases  which  hold  that  a 
court  will  not  listen  to  an  objection 
made  to  the  constitutionality  of  an 
act  by  a  party  whose  rights  it  does 
not  affect,  and  who  has,  therefore, 
no  interest  in  defeating  it.  Where 
the  constitutional  objection  is  that 
the  penalties  of  the  law  are  directed 
against  a  certain  class  without  any 
just  reason  for  such  discrimination, 
it  is  safe  to  leave  the  question  of  the 
constitutionality  of  such  laws  to  be 
raised  by  the  parties  against  whom 
the  discrimination  is  made ;  and  such 
have  been  the  facts  in  all  the  cases 
we  have  examined  laying  down  this 
rule.  It  is  inapplicable  to  a  case 
where  the  vice  of  the  law  consists  in 
an  unwarranted  discrimination  be- 
tween the  individuals  against  whom 
the  aggression  thereby  forbidden  is 
committed.    In  such  cases  there  is 
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no  way  by  which  any  person  within 
the  jurisdiction  of  the  state  denied 
the  protection  of  its  criminal  law 
could  bring  the  question  before  a 
court  for  its  determination.  If  the 
legislature  should  enact  a  law 
amending  our  Criminal  Code,  so  that 
the  crimes  therein  specified  should 
be  crimes  only  when  committed 
against  citizens  or  residents  of  the 
state,  such  an  act  would  be  absolute- 
ly void ;  but  its  invalidity  could  never 
be  brought  before  the  court  by  any 
person  belonging  to  the  classes 
thereby  denied  the  protection  of  the 
criminal  law.  If  we  apply  to  such  a 
law  the  rule  that  its  constitutional- 
ity would  only  be  considered  when 
the  objection  was  made  by  a  party 
discriminated  against,  there  could 
be  no  objection  to  its  validity.  When 
such  a  law  is  sought  to  be  enforced 
against  any  person^  whether  belong- 
ing to  the  classes  discriminated 
against  or  not,  it  should  be  declared 
void." 

Respondents  suggest  that  the  rea- 
soning of  this  case  is  based  upon  an 
inaccurate  conception  of  the  nature 
and  effect  of  an  unconstitutionally 
discriminatory  statute.  Such  stat- 
ute is,  they  contend,  not  merely  pre- 
sumptively valid  until  it  is  set  aside 
by  the  courts ;  but,  unlike  other  stat- 
utes which  offend  against  the  Consti- 
tution, it  is  actually  and  legally  valid 
until  set  aside.  Were  this  view  of 
the  nature  of  a  discriminatory  stat- 
ute to  be  accepted,  the  doctrine  of 
Greene  v.  State,  supra,  might  be 
paraphrased  thus :  That  such  a  law 
is  in  fact  valid  as  to  all  classes  except 
the  class  discriminated  against,  un- 
less that  class  is  precluded  from 
making  a  complaint,  in  which  event 
the  law  is  invalid  as  to  every  class. 
Such  a  doctrine  would  assuredly  be 
strange  and  indefensible.  The  truth 
of  the  matter  is,  however,  that  a  dis- 
criminatory law  is,  equally  with  the 
«^.^     «         other    laws     offen- 

diMrlmlnatorT       SlVe    tO    the   CoUStl- 

*•''•  tution,   no   law   at 

all.  Buchanan  v.  Warley,  245 
U.  S.  60,  72,  62  L.  ed.  149,  169, 
L.R.A.1918C,  210,  88  Sup.  Ct.  Rep. 
16,  Ann.  Cas.  1918A,  1201.    What- 


ever  validity  it  may  be  said  to  pos- 
sess, it  has  such  validity  merely  by 
virtue  of  the  presumption  of  validity 
attaching  to  the  acts  of  the  legisla- 
tive branch  of  the  government. 
This  presumption,  being  rebuttable, 
may  be  attacked  by  a  litigant  when- 
ever it  is  material  to  his  case,  unless 
he  is  prevented  from  doing  so  by 
some  special  exception.  Such  excep- 
tions possess  no  peculiar  sanctity, 
and  invest  the  law  with  no  actual 
validity;  they  should  naturally  be 
confined  by  the  limits  of  the  reasons 
which  occasioned  their  adoption,  and 
should  give  way  to  considerations  of 
policy  paramount  to  those  reasons. 
Such  an  exception  exists  in  the  mat- 
ter of  attack  upon  the  presumptive 
validity  of  a  discriminatory  statute, 
and  is  to  the  effect  that  only  a  mem- 
ber of  the  class  discriminated 
against  can  attack  the  presumption. 
The  reason  for  the  exception  is  to  be 
found  in  the  rule  that  the  courts  will 
consider  questions  of  the  constitu- 
tionality of  statutes  only  when  such 
consideration  is  a  necessity  in  the  de- 
termii\ation  of  a  real,  earnest,  and 
vital  controversy  between  individ- 
uals. The  exception,  if  literally  ac- 
cepted in  its  general  form,  is  broader 
than  the  reason  upon  which  it  is 
based;  but,  independently  of  this 
consideration,  it  must  yield  to  a 
policy  paramount  to  the  reason  itself 
where  no  member  of  the  class  dis- 
criminated against  can  raise  the 
question. 

The  reason  for  the  exception  is  in 
the  nature  of  a  rule  developed  for 
the  regulation  of  the  ultimate  and 
supreme  function  of  the  courts  to  de- 
clare unconstitutional  statutes  to  be 
void  and  of  no  effect;  and  such  a 
regulatory  rule  must  itself  be  sub- 
ject to  exception  where  it  would 
otherwise  operate  to  prevent  alto- 
gether the  exercise  of  this  function, 
— a  function  which  it  is  the  most 
solemn  duty  of  the  courts  to  exercise 
in  a  state  governed  under  a  written 
Constitution  which  is  the  supreme 
law  of  the  land.  Where  no  menaber 
of  a  class  discriminated  against  could 
ever  attack  the  constitutionality  of 
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the  discriminatory  statute,  the  rule 
reserving  to  such  persons  the  right 
to  raise  the  constitutional  question 
would  totally  prevent  the  exercise  by 
the  court  of  its  function  of  passing 
upon  that  question,  and  would  place 
it  in  a  position  where  it  would  for  aU 
time  enforce  rights  and  obligations 
created  by  an  obviously  void  enact- 
ment. In  such  case  any  litigant  to 
the  determination  of  whose  claim 
the  constitutional  question  is  fairly 
relevant  should  be  permitted  to  raise 
the  constitutional  question.  In  the 
instant  case,  the  Compensation  Act 
does  not  give  the  commission  juris- 
diction over  controversies  arising  out 
of  injuries  sustained  abroad  by 
workmen  who  are  not  residents  of 
California.  It  is  clear,  therefore, 
that  a  nonresident  would  have  no 
standing  before  the  commission  or 
before  any  court  to  make  a  claim 
under  the  act;  and,  not  having  ju- 
risdiction over  his  injury,  neither 
the  commission  nor  the  courts  could 
entertain  or  adjudicate  his  claim 
for  compensation,  nor  the  constitu- 
tional question  involved.  Since, 
therefore,  no  member  of  the  class 
discriminated  against  can  ever 
raise  the  constitutional  question, 
the  petitioner  is  entitled  to  assail 
the  constitutionality  of  the  statute, 
since  a  determination  of  that  ques- 
tion is  clearly  relevant  in  determin- 
ing its  rights  herein. 

Moreover,  the  fact  that  the  con- 
stitutional rights  of  petitioner  are 
directly  affected  by  the  statute  here 
in  question  shows  that  the  deter- 
mination of  the  constitutionality  of 
a  discriminatory  statute  may  be  a 
necessity  in  the  determination  of  a 
real  and  vital  controversy  between 
parties,  neither  one  of  whom  is  a 
member  of  the  class  discriminated 
against,  and  that,  therefore,  the 
general  rule  that  only  members  of 
the  unfavored  class  may  attack  the 
enactment  is  broader  than  the  rea- 
son upon  which  it  is  based.  In  this 
behalf  respondents  suggest  that  the 
cases  indicate  that  the  constitution- 
ality of  a  discriminatory  statute  can 


be  raised  only  by  one  injured  by  the 
diacrimiriation,  and  _i^„^by 
in  no  case  by  one  tesisimtion  not 
whose  constitution-  **»«'*«*~"~- 
al  or  other  rights  are  injured  by  the 
legislation.     A  careful  analysis  of 
the  cases  presented  fails  to  support 
this  theory. 

Moreover,  the  Supreme  Court  of 
the  United  States  has  announced 
and  acted  upon  the  contrary  rule  in 
Buchanan  v.  Warley,  supra,  a  deci- 
sion which  is  precisely  in  point  in 
the  instant  case.  In  that  case  a 
vendor  of  land,  a  white  man,  sued  to 
compel  the  vendee,  a  colored  person, 
to  receive  and  pay  for  a  certain  par- 
cel of  land  which  he  had  agreed  to 
buy.  Defendant  had  jud^noient  in 
the  lower  court  solely  because  of  the 
effect  of  an  ordinance  making  it  ille- 
gal for  colored  persons  to  reside 
upon  the  property  in  question. 
Plaintiff  contended  that  the  ordi- 
nance was  unconstitutional,  for  the 
reason  that  persons  of  color  were 
unlawfully  discriminated  against. 
His  right  to  assail  the  statute  on 
the  ground  stated  was  questioned, 
on  the  theory  that  he  was  not  a 
member  of  the  class  discriminated 
against.  The  court  clearly  recog- 
nized, as  it  has  done  both  in  earlier 
and  in  subsequent  cases,  that  in 
general  one  cannot  assail  the  consti- 
tutionality of  a  statute  in  reliance 
upon  the  grievance  of  another;  but 
it  pointed  out  that,  while  plaintiff 
had  no  grievance  by  reason  of  the 
discrimination,  he  had  a  grievance 
by  reason  of  the  legislation,  which, 
by  narrowing  the  market  for  his 
land,  deprived  him  of  property; 
such  deprivation  being  without  due 
process  of  law  in  event  the  statute 
was  for  any  reason  unconstitution- 
al. The  court  proceeded,  therefore, 
to  consider  the  merits  of  the  consti- 
tutional question  of  discrimination. 

That  case  is  precisely  in  point 
here,  for,  in  the  instant  case,  while 
petitioner  has  no  grievance  by  rea- 
son of  any  discrimination,  it  has  a 
grievance  by  reason  of  the  legisla- 
tion, which,  by  imposing  upon  it 
the  liability  of  an  insurer  for  cer- 
tain classes  of  its  employees,  oper- 
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ates  to  deprive  it  of  property ;  such 
deprivation  being  without  due  proc- 
ess of  law  in  event  the  statute  is  for 
any  reason  unconstitutional.  The 
constitutional  question  of  discrimi- 
nation must  therefore  be  discussed 
and  decided. 

Section  58  of  the  Workmen's 
Compensation,  Insurance,  and  Safe- 
ty Act  of  1917  restricts  the  right  to 
claim  the  benefit  of  the  act  in  the 
case  of  injuries  suffered  abroad  to 
employees  who  are  residents  of 
California  at  the  time  of  the  injury. 
Since  the  act  assumes  that  at  the 
time  of  the  injury  the  employee  will 
be  beyond  the  boundaries  of  the 
state,  the  word  "residents"  must 
necessarily  have  been  used  to  desig- 
nate "persons  domiciled  in"  Cali- 
fornia. Citizens  of  the  United 
States  domiciled  in  California  are 
citizens  of  the  state.  Pol.  Code,  Cal. 
§  51.  The  benefits  of  the  act  are 
therefore  extended  solely  to  citizens 
of  California  and  to  aliens  domiciled 
within  the  state.  It  follows  that 
there  is  a  direct  discrimination 
against  aliens  not  domiciled  in  Cali- 
fornia, with  which  we  are  not  con- 
cerned, and  against  citizens  of  other 
states  of  the  Union,  which,  if  with- 
out legal  justification,  renders  the 
statute  unconstitutional.  Blake  v. 
McClung,  172  U.  S.  239,  247,  48  L. 
ed.  432,  435,  19  Sup.  Ct  Rep.  165, 
id.,  176  U.  S.  59,  67,  44  L.  ed.  371, 
374,  20  Sup.  Ct.  Rep.  307. 

Respondents  contend  that  the  dis- 
crimination is  justified  upon  the 
ground  that  the  obligation  imposed 
upon  employers  by  the  act  is  created 
as  an  incident  to  the  status  of  mas- 
ter and  servant,  and  is  therefore  an 
obligation  which  can  be  created  only 
by  the  law  of  the  place  of  injury  or 
by  the  law  of  the  place  of  the  serv- 
ant's domicil.  Were  this  reasoning 
sound,  it  would  follow  that,  in  mak- 
ing the  discrimination  in  §  58  of  the 
act  upon  the  basis  of  domicil,  the 
legislature  was  merely  recognizing  a 
jurisdictional  limit  upon  its  power. 
Respondents'  theory  is  based,  how- 
ever, upon  a  misconception  of  the 
nature  of  the  statute  and  of  the 
meaning  of  the  term  "extraterri- 


torial," as  that  term  is  used  in  de- 
scribing the  operation  of  the  stat- 
ute. 

The  theory  of  territorial  sover- 
eignty has  been  too  long  established 
as  a  principle  of  international  law  to 
admit  of  question  at  this  time. 
Rights  created  by  one  state  may  be 
recognized  and  enforced  by  another 
state  at  its  pleasure,  and  likewise  a 
status  attached  to  a  person  by  one 
state  may  be  recognized  by  another 
state,  into  which  that  person  may 
travd,  at  the  pleasure  of  the  latter 
state;  but  as  law  the  mandates  of 
the  sovereign  of  a  given  state  can 
have  no   effect  be-  comnct  of  i*wih. 

yOnd   the   territorial    extraterritorial 

limits  to  which  his  •"•^*  *'  '*^•• 
rule  is  extended.  When,  therefore, 
it  is  said  that  a  statute,  such  as  the 
Workmen's  Compensation  Act,  has 
an  extraterritorial  effect,  it  cannot 
mean  that  the  law  does,  or  attempts 
to,  create  rights  abroad ;  it  can  only 
mean  that  an  act  occurring  beyond 
the  geographical  limits  of  the  state 
is  recognized  as  the  basis  for  the 
creation,  or  condition  for  the  en- 
forcement, of  a  right  created  and 
enjoyed  within  this  state.  The  pow- 
er of  an  absolute  sovereign  to  thus 
sanction  the  enforcement,  within 
the    territory    sub-  -*»*„*^^„««^^ 

.    ,       .-        .       .    J.        Statntea^po^pirer 
ject  to  the  JUnSdlC-    to  enforce  rlvlit* 

tion  of  that  sover-  •'*"*"'  •*'^**- 
eign,  of  rights  based  upon  acts  oc- 
curring abroad,  cannot  be  ques- 
tioned upon  the  ground  of  any  in- 
herent deficiency.  It  is  therefore  a 
power  which  may  be  exercised  by 
this  state,  subject  only  to  the  re- 
strictions of  the  state  and  Federal 
Constitutions. 

We  may  assume,  in  accordance 
with  the  contention  of  respondents, 
that  if  the  imposition  of  the  obliga- 
tion to  compensate  a  servant,  not 
domiciled  within  the  state,  for  in- 
juries sustained  without  the  geo- 
graphical limits  of  the  state,  were 
an  attempt  to  create  an  obligation 
merely  as  an  incident  to  a  status, 
such  legislation  would  conflict  with 
well-defined  legal  principles.  Wheth- 
er such  a  law  would  amount  to  a 
mere  regulation  of  status,  or  to  an 
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expression  of  a  positive  duty,  the 
breach  of  which  would  be  tanta-^ 
mount  to  a  tort,  it  may  be  conceded 
that  a  law  of  that  nature  would  not 
lie  within  the  lawmaking  province 
of  a  state  which  was  neither  the 
domicil  of  the  servant  nor  the  locus 
delicti.  The  effect  and  purpose  of 
the  act  now  under  consideration, 
however,  cannot  be  held  to  be  the 
regulation  of  a  status  or  imposition 
of  a  tort  liability.  It  is  true  that  the 
extension  of  the  liability  imposed  by 
the  act  to  acts  occurring  beyond  the 
territorial  limits  of  the  state  cannot 
be  supported  on  the  simple  theory 
that  the  obligation  so  imposed  is, 
strictly  speaking,  purely  a  contrac- 
tual liability,  for  the  proposition  that 
a  compulsory  statute  is  a  contract 
has  been  definitely  repudiated  by 
this  court.  North  Alaska  Salmon 
Co.  V.  Pillsbury,  174  Cal.  1,  L.R.A.  • 
1917E,  642,  162  Pac.  93. 

But  the  statute  which  is  now  be- 
fore us  assumes  to  extend  its  effect 
only  to  those  cases  where  the  con- 
tract of  hire  was  made  in  this  state. 
It  is  therefore  not  an  attempt  to 
create  an  obligation  merely  as  an  in- 
cident to  a  status,  but  is,  in  form 
and  substance,  a  genuine  regulation 
of  contracts  subject  to  the  sover- 
eignty of  the  state.  The  liability 
which  it  imposes  is,  so  to  speak,  in  a 
class  by  itself,  being  neither  strictly 
contractual  nor  delictual,  and  it 
may,  for  want  of  a  better  term,  be 
described  as  quasi  ex  contractu. 
Post  V.  Burger,  216  N.  Y.  544,  550, 
111  N.  E.  351,  Ann.  Cas.  1916B,  158, 
10  N.  C.  C.  A.  888 ;  Berton  y.  Tietjen 
&  L.  Dry  Dock  Co.  (D.  C.)  219  Fed. 
763.  The  contract  creates  a  rela- 
tionship lender  the  sanction  of  the 
law,  and  the  same  law  attaches  as  an 
incident  thereto  an  obligation  to 
compensate  for  injuries  sustained 
abroad,  amounting  to  a  sort  of 
compulsory  insurance.  The  legis- 
lature may  lawfully  impose  that 
right  and  duty  upon  those  operating 
under  a  contract  subject  to  the  legis- 
lative power,  and  no  principle  of  law 
is  defeated  by  attaching  to  such  con- 
tracts the  same  duties  and  rights  as 


incidents  to  acts  abroad  that  are 
lawfully  imposed  as  ^^^^^^^,, 
mciaents     to     tne  compensatioB* 
same  acts  occurring  IfltSu^" 
within      the      geo-  1?'?JJ  *"  ®*^*' 
graphical  limits  of  *  *  *"' 
the  state.    Angell  on  Recovery  un- 
der Workmen's  Compensation  Law 
for  Injuries  Abroad,  31  Harvard  L. 
Rev.    16;    Smith   v.   Heine   Safety 
Boiler  Co.  224  N.  Y.  9, 119  N.  E.  878, 
Ann.  Cas.  1918D,  316;  Jenkins  v.  T. 
Hogan  &  Sons,  177  App.  Div.  36, 
163  N.  Y.  Supp.  707. 

It  is  at  once  apparent  that  the 
legislature  has  equal  power  to  pro- 
vide for  the  creation  of  a  compulsory 
obligation  to  compensate  for  injury 
suffered  elsewhere  as  a  regulation  of 
contracts  subject  to  the  sovereignty 
of  the  state  whether  the  contracting 
employee  be  domiciled  in  this  state 
or  not.  Story,  Confl.  L.  8th  ed.  p. 
375;  Western  Metal  Supply  Co.  v. 
Pillsbury,  172  Cal.  407,  416, 156  Pac. 
491,  Ann.  Cas.  1917E,  390.  Since, 
therefore,  the  right  is  created  only 
in  favor  of  citizens  of  the  state  and 
domiciled  aliens,  there  is  a  direct 
discrimination  against  citizens  of 
sister  states. 

The  right  of  the  legislature  to  im- 
pose   reasonable    regulations   upon 
contracts  subject  to  its  sovereignty 
is   unquestioned.     When,   however, 
the  legislature  attempts  to  provide 
that  a  substantial  privilege  shall  be 
incident  to  certain  contracts  of  em- 
ployment when  entered  into  in  this 
state  by  citizens  of  this  state,  and 
that  that  privilege 
shall  not  be  incident  fi^^f^^SiiJ^^i. 
to     identical     con-  *«^  imrauiiitie« 
tracts    of    employ-  to  reHident 
ment  when  entered  tTio"^" ide"uf 
into  in  this  state  by 
citizens  of  other  states  of  our  Union, 
the  enactment  is  clearly  in  contra- 
vention of  §  2,  cl.  1,  art.  4,  of  the 
Federal  Constitution. 

"Different  states  may  have  differ- 
ent policies,  and  the  same  state  may 
haye  different  policies  at  different 
times.  But  any  policy  the  state  may 
choose  to  adopt  must  operate  in  the 
same  way  on  its  own  citizens  and 
those  of  other  states.     The  privi- 
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leges  which  it  affords  to  one  class  it 
must  afford  to  the  other.  Any  law 
by  which  privileges  to  begin  actions 
in  the  courts  are  given  to  its  own 
citizens  and  withheld  from  the  citi- 
zens of  other  states  is  void,  because 
in  conflict  with  the  supreme  law  of 
the  land."  Chambers  v.  Baltimore  & 
O.  R.  Co.  207  U.  S.  142,  52  L.  ed.  143, 
28  Sup.  Ct.  Rep.  84. 

It  is  true  that  many  procedural 
discriminations  between  citizens  and 
noncitizens  have  been  upheld,  but 
the  rule  applied  in  such  situations 
has  no  application  where  a  substan- 
tial substantive  right  is  granted  to 
citizens  and  under  like  circum- 
stances is  denied  to  citizens  of  other 
states.  The  statute  here  in  question 
provides  for  the  creation  within  this 
state  of  a  right  to  accident  insurance 
as  an  incident  to  certain  contracts  of 
employment  in  favor  of  citizens,  and 
opens  the  doors  of  its  courts  and 
commissions  to  citizens  to  enable 
them  to  enforce  that  right.  This 
right  is  not  accorded  to  citizens  of 
other  states.  A  privilege  and  pro- 
tection of  the  laws  of  a  substantial 
nature  is  thereby  accorded  to  citi- 
zens of  this  state  and  denied  to  citi- 
zens of  other  states.  This  is  forbid- 
den by  the  Federal  Constitution. 
Blake  v.  McClung,  172  U.  S.  239,  43 
L.  ed.  432, 19  Sup.  Ct.  Rep.  165. 

The  Constitution  provides  that 
''the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states.'^ 

The  provision  appears  without 
qualification.  Its  effect  is  not  lim- 
ited to  those  cases  where  its  opera- 
tion will  not  interfere  with  the  inter- 
nal policy  of  the  state  or  with  con- 
siderations which  appear  to  affect 
the  general  welfare.  Its  mandate  is 
absolute.  It  is  true  that  a  state 
may,  in  the  valid  exercise  of  its 
police  power,  limit  the  right  of  indi- 
viduals to  engage  in  certain  profes- 
sions or  callings.  Such  regulations 
will  be  upheld,  even  though  their 
effect  is  indirectly  to  place  nonciti- 
zens at  a  disadvantage,  but  the  regu- 
lation must  be  inherently  reasonable. 
Ex  parte  Spinney,  10  Nev.  323;  La 
Tourette  v.  McMaster,  248  U.  S.  465, 


63  L.  ed.  362,  39  Sop.  Ct.  Rep.  160. 
The  principles  applied  in  these  cases 
cannot  be  invoked  under  the  facts 
presented  here.  No  reasonable 
ground  can  be  found  for  the  classifi- 
cation. 

Respondents  make  the  contention 
that  the  court  should  uphold  the 
right  of  the  state  to  require  compul- 
sory compensation  for  its  citizens 
alone,  inasmuch  as  it  is  only  citizens 
or  their  families  who  are  likely  to  be- 
come a  public  charge  upon  the  state 
as  a  result  of'  injuries  sustained 
abroad.  The  argument  expresses  a 
very  excellent  reason  for  requiring 
compulsory  compensation  for  citi- 
zens, but  it  expresses  no  reason  at  all 
for  denying  the  same  right  to  citi- 
zens of  other  states.  In  the  cases  of 
which  Ex  parte  Spinney  and  La 
Tourette  v.  McMaster,  supra,  are  ex- 
amples, restraints  upon  engaging  in 
certain  occupations  which  bore  more 
heavily  upon  citizens  of  other  states 
were  upheld,  upon  the  ground  that 
the  public  good  required  that  the  oc- 
cupations in  question  be  opened  only 
to  those  having  had  business  or  pro- 
fessional experience  within  the 
state ;  the  general  safety  and  welfare 
necessitating  the  exclusion  of  others. 
In  none  of  these  cases  was  the  rule 
sanctioned  that  a  privilege  could  be 
granted  to  a  citizen  of  one  state  and 
denied  to  citizens  of  other  states,  for 
the  reason  that  public  policy  did  not 
require  that  the  privilege  be  ex-- 
tended  to  the  latter  class  of  persons. 
Such  a  rule  would  be  manifestly  un- 
sound, and  altogether  in  conflict  with 
the  constitutional  provision  here  in 
question.  No  consideration  of  public 
policy  requires  that  citizens  of  sister 
states  be  excluded  from  the  benefits 
of  the  act  here  under  consideration. 
The  fact  that  considerations  of  pub- 
lic policy  do  not  afiirmatively  require 
the  extension  of  the 
benefits  in  question  luTJSmina'ion. 
to  citizens  of  sister 
states  as  strongly  as  they  require 
their  extension  to  citizens  of  this 
state  furnishes  absolutely  no  sound 
reason  for  the  exclusion  of  the  for- 
mer, and  affords  no  reasonable  basis 
for  the  discrimination. 
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It  follows  that  the  discrimination 
made  in  §  58  of  the  Workmen's  Com- 
pensation Act  contravenes  the  provi- 
sions of  the  Federal  Constitution. 

It  is  contended,  however,  and  cor- 
rectly, that  the  provisions  of  the 
Federal  Constitution  do  not  have  the 
effect  of  rendering  invalid  that  por- 
tion of  the  Workmen's  Compensation 
Act  providing  for  an  extension  of  its 

benefits  to  residents 
;:?«S"'  who     are     injured 

itZt^it^^  •'        abroad,  but  that  it 

allows  this  portion 
of  the  act  to  stand  as  effective  and 
valid,  and  automatically  and  without 
regard  to  the  intent  of  the  state  leg- 
islature extends  the  benefits  created 
by  the  act  to  nonresidents,  or  rather 
to  such  nonresidents  as  are  citizens 
of  sister  states.  In  support  of  this 
contention  respondents  rely  upon  Re 
Johnson,  139  Cal.  532,  96  Am.  St. 
Rep.  161,  73  Pac.  424.  No  good  rea- 
son has  been  advanced  for  departing 
from  the  doctrine  therein  declared  as 
follows :  "It  will  be  noted,  not  only 
that  the  constitutional  provision  is 
not  restrictive,  but  that  it  is  neither 
penal  nor  prohibitory.  It  nowhere 
intimates  that  an  immunity  con- 
ferred upon  citizens  of  a  state,  be- 
cause not  in  terms  conferred  upon 
citizens  of  sister  states,  shall  there- 
fore be  void.  Some  force  might  be 
given  to  such  an  argument,  were  the 
constitutional  provision  couched  in 
appropriate  language  for  the  pur- 
pose. If,  for  example,  it  had  said, 
'No  citizen  of  any  state  shall  be 
granted  any  immunity  not  granted 
to  every  citizen  of  every  state,' 
or  had  it  begun  its  declaration  by 
saying  that  'it  shall  be  unlawful 
to  grant  to  citizens  of  any  state  any 
privilege  or  immunity  not  granted  to 
citizens  of  every  state,'  it  might  then 
have  been  argued  that  a  legislative 
attempt  so  to  do  would  be  declared 
violative  of  the  express  mandate  of 
the  Constitution,  and  therefore  void. 
But  such  is  neither  the  scope,  pur- 
pose, nor  intent  of  the  provision  un- 
der consideration.  It  leaves  to  the 
state  perfect  freedom  to  grant  such 
privileges  to  its  citizens  as  it  may  see 
fit,  but  secures  to  the  citizens  of  all 


the  other  states,  by  virtue  of  the 
constitutional  enactment  itself,  the 
same  rights,  privileges,  and  immuni- 
ties. So  that,  in  every  state  law  con- 
ferring immunities  and  privileges  up- 
on citizens,  the  constitutional  clause 
under  consideration,  ex  proprio 
vigore,  becomes  an  express  part  of 
such  statute.  .  .  .  The  Constitu- 
tion itself  becomes  a  part  df  the  law. 
And  this,  in  giving  operation  to  that 
constitutional  provision,  is  what  the 
courts  have  always  done.  They  have 
never  stricken  down  the  immunity 
and  the  privilege  which  a  state  may 
have  accorded  to  its  own  citizens* 
They  have  never  annulled  the  ex- 
emption. They  have  always  con- 
strued the  law  so  as  to  relieve  the 
citizens  of  other  states,  and  place 
all  upon  equal  footing.'' 
'  This  is  in  harmony  with  and  de- 
claratory of  the  principle  laid  down 
by  the  United  States  Supreme  Court 
in  the  Slaughter-House  Cases,  16 
Wall.  36,  77,  21  L.  ed.  394,  409,  in 
the  following  words:  "The  consti- 
tutional provision  there  alluded  to 
did  not  create  those  rights  which  it 
called  privileges  and  immunities  of 
citizens  of  the  states.  .  .  .  Nor 
did  it  profess  to  control  the  power 
of  the  state  governments  over  the 
rights  of  its  own  citizens.  Its  sole 
purpose  was  to  declare  to  the  sever- 
al states  that  whatever  those  rights, 
as  you  grant  or  establish  them  to 
your  own  citizens,  or  as  you  limit  or 
qualify,  or  impose  restrictions  on 
their  exercise,  the  same,  neither 
more  nor  less,  shall  be  the  measure 
of  the  rights  of  citizens  of  other 
states  within  your  jurisdiction." 

The  discrimination  complained  of 
in  the  instant  case  is  to  be  found  in 
the  fact  that  the  state  statute  under 
consideration  confers  upon  the  citi- 
zens of  the  state  privileges  and  im- 
munities which  are  not  extended  by 
the  terms  of  the  statute,  either  ex- 
pressly or  impliedly,  to  nonresidents 
of  the  state,  and  clearly  the  statute 
in  question  does  not  impose  nor  at- 
tempt to  impose  upon  noncitizeiis  ot 
the  state  burdens  or  exactions  ^^^ 
imposed  upon  citizens  of  the  i^tat®' 
This  difference  is  all-important  ^^ 
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controlling  the  construction  and  ap- 
plication of  that  provision  of  the 
Federal  Constitution  which  declares 
that  "the  citizens  of  each  state  shall 
be  entitled  to  al>  privileges  and  im- 
munities of  citizens  in  the  several 
states."  • 

For,  where  a  state  endeavors  to 
place  a  burden  upon  noncitizens  of 
the  state  which  is  not  put  upon  citi- 
zens of  the  state,  obviously  the 
effect  of  the  Federal  constitutional 
provision  is  to  abort  the  endeavor  of 
the  state.  On  the  other  hand,  how- 
ever, where  a  state  by  statute  en- 
deavors to  confer,  and  does  confer, 
upon  its  citizens  privileges  and  im- 
munities not  accorded  by  the  stat- 
ute to  citizens  of  other  states,  the 
Federal  Constitution  operates,  by 
the  very  force  of  its  own  language, 
to  place  citizens  of  other  states  in 
the  same  category  and  upon  the 
same  footing  as  citizens  of  the  state, 
in  so  far  as  concerns  the  right  to 
have  and  enjoy  the  privileges  and 
immunities  conferred  by  the  state 
upon  its  own  citizens.  In  other 
words,  the  Federal  constitutionid 
provision  was  designed  for  the  pro- 
tection of  noncitizens,  and  there- 
fore, in  any  given  case  calling  for 
its  application,  the  case  and  the  ap- 
plication must  be  considered  from 
the  viewix)int  and  in  the  light  of  the 
welfare  of  the  noncitizen. 

Viewed  in  this  light,  it  is  clear 
that,  when  a  state  statute  imposes  a 
burden  on  a  noncitizen  which  is  not 
imposed  on  the  citizen  of  the  state, 
the  noncitizen  may  haveSrelief  from 
the  burden  thus  imposed  by  invok- 
ing the  provision  of  the  Federal 
Constitution  for  the  nullification  of 
the  discriminatory  legislation.  But, 
when  a  privilege  is  granted  to  a 
citizen  and  withheld  from  a  nonciti- 
zen, the  latter  finds  relief  in  the  pro- 
vision of  the  Federal  Constitution 
which,  by  operation  of  law,  so  to 
speak,  extends  the  privilege  to  him. 
The  obvious  resulting  difference  in 
the  operation  and  effect  of  the  Fed- 
eral constitutional  provision  under 
discussion  is  the  paramount  point 
of    the    decision    in    Re    Johnson, 

supra,  and  it  cannot  be  said  that 
12  A.L.R.— 76. 


192  Pae.  lOii.) 

the  extension  to  noncitizens  of  a 
statutory  privilege  granted  only  to 
citizens  is  judicial  legislation,  for 
clearly  it  is  the  Federal  Constitu- 
tion itself,  and  not  the  courts, 
which  declares  that,  if  citizens  of  a 
state  are  by  statute  granted  privi- 
leges and  immunities,  noncitizens  of 
the  state  shall  likewise  be  "entitled** 
to  them.  The  case  of  Spraigue  v. 
Thompson,  118  U.  S.  90,  80  L.  ed. 
115,  6  Sup.  Ct.  Rep.  988,  which 
enunciates  the  principle  that  the 
courts  cannot  eliminate  a  discrimi- 
natory statutory  exception,  and 
thereby  make  the  statute  effective 
as  to  a  class  which  the  legislature 
did  not  have  in  mind,  has  applica- 
tion only  to  that  class  of  cases 
where  it  is  attempted  by  the  state 
to  put  a  burden  upon  nonresidents. 
That  case  has  no  application  to  the 
extension  to  nonresidents  of  a  priv- 
ilege granted  to  residents,  and,  ap- 
parently, has  never  been  applied  to 
the  latter  situation. 

The  very  recent  case  of  Travis  v. 
Yale  &  T.  Mfg.  Co.  252  U.  S.  60,  64 
L.  ed.  460,  40  Sup.  Ct.  Rep.  228,  is 
relied  upon  in  support  of  the  conten- 
tion that  Re  Johnson,  supra,  has 
been  overruled  by  the  Supreme 
Court  of  the  United  States.  At  first 
blush  this  case  would  seem  to  weak- 
en the  ruling  of  this  court  in  Re 
Johnson.  However,  upon  a  close 
analysis  of  the  Travis  Case,  it  will  be 
found  that  it  in  no  wise  affects  the 
doctrine  of  Re  Johnson.  The  facts 
of  the  former  .  case,  substantially 
stated,  were  that  the  state  of  New 
York  had  imposed  an  income  tax 
upon  residents  and  nonresidents,  but 
granted  an  exemption  to  residents 
of  the  state  on  the  first  $1,000  of 
their  incomes,  and  further  provided 
that  every  "withholding  agent"  (in- 
cluding employers)  should  deduct 
and  withhold  2  per  centum  from  all 
salaries,  wages,  etc.,  payable  to  non- 
residents, where  the  amount  paid  to 
any  individual  equaled  or  exceeded 
$1,000  in  a  year,  and  should  pay  the 
tax  to  the  state  comptroller.  The 
court  held,  in  affirmance  of  the  judg- 
ment of  the  district  court  of  New 
York  made  in  the  first  instance,  that 
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in  granting  to  residents  exemptions 
denied  to  nonresidents  the  statute 
violated  the  provisions  of  §  2,  cl.  1, 
art.  4,  of  the  Federal  Constitution; 
but  a  careful  reading  of  the  decision 
in  that  case  reveals  the  fact  that  the 
court  did  not  hold  that  the  entire 
statutory  scheme  involved  in  that 
case  was  altogether  void  and  nuga- 
tory. That  is  to  say,  the  court  did 
not  declare  that  the  statute  was  in- 
valid in  so  far  as  it  related  to  the 
imposition  of  a  tax  which,  when 
freed  and  cleared  of  the  attempted 
unwarranted  discriminations,  oper- 
ated uniformly  upon  residents  and 
nonresidents  alike.  True  it  is  the 
court  did  not,  in  holding  the  at- 
tempted discrimination  unwar- 
ranted, declare  in  terms  that  the  ex- 
emptions, granted  to  residents 
should  by  the  conjunctive  operation 
of  the  state  statute  and  the  funda- 
mental law  of  the  land  be  extended 
to  nonresidents;  but  in  this  behalf 
it  is  important  to  note  that  neither 
did  the  court  decide  that  the  statute 
was  wholly  invalid, — that  is  to  say, 
that  residents  and  nonresidents  en- 
tirely escaped  the  burden  of  taxa- 
tion because  of  the  attempted  dis- 
crimination. That  it  was  not  the 
purpose  of  the  court  to  so  declare  is 
manifest,  we  think,  by  the  decree 
rendered  in  the  first  instance  by  the 
United  States  district  court  of  New 
York  and  affirmed  by  the  Supreme 
Court  of  the  United  States. 

That  decree,  although  not  set  out 
in  the  opinion  of  the  Supreme  Court, 
is  before  us  by  the  courtesy  and 
consent  of  counsel  for  the  respective 
parties  in  the  instant  case,  and  may 
therefore,  we  take  it,  be  rightly  re- 
ferred to  in  aid  of  the  ascertainment 
of  the  scope  and  effect  of  the  opinion 
of  the  Supreme  Court.  The  decree 
mentioned  does  not,  as  counsel  foi- 
the  petitioner  here  contend,  enjoin 
the  state  of  New  York  from  in  any 
way  collecting  all  or  any  part  of  the 
tax  in  question  from  nonresidents. 
While  it  does  enjoin  the  collection  of 
the  state  tax  from  the  complainants, 
who  were  the  "withholding  agents" 
and  the  source  of  the  income  upon 
which  the  tax  was  tevied,  neverthe- 


less it  does  not  purport  to  enjoin  the 
collection  of  the  tax,  with  the  dis- 
criminations eliminated,  directly 
from  resident  and  nonresident  tax* 
payers.  In  short,  the  decree  and  its 
affirmance  indicate  that  the  court 
intended  to  do  no  more  than  declare 
that  the  discrimination  in  the  grant- 
ing of  exemptions  to  residents  and 
denying  them  to  nonresidents  was, 
in  the  language  of  the  Supreme 
Court  itself,  ''an  unwarranted  denial 
to  the  citizens  of  Connecticut  and 
New  Jersey  of  the  privileges  and  im- 
munities enjoyed  by  citizens  of  New 
York."  (Italics  ours.)  In  other 
words,  it  was  the  denial  to  residents 
of  other  states  of  exemptions  pro- 
vided in  the  statute  for  residents  of 
the  state  of  New  York  which  was 
declared  to  be  invalidated  by  the 
provision  of  the  Federal  Constitu- 
tion. Inasmuch  as  the  court  did  not 
strike  down  the  exemptions  in  so  far 
as  they  applied  to  residents,  it  fol- 
lows by  necessary  implication  that, 
if  the  exemptions  could  not  be  de- 
nied to  nonresidents,  and  were  still 
extant  as  to  residents,  they  must  be 
available  to  nonresidents.  This  con- 
clusion is  confirmed  by  a  perusal  of 
the  opinion  rendered  in  the  first  in- 
stance by  the  district  court,  where  it 
was  carefully  said  that  ''nothing 
herein  ...  is  meant  to  be  de- 
cided as  to  the  validity  of  the  statute 
80  far  as  it  relates  to  residents  of 
the  state  of  New  York."  Yale  &  T. 
Mfg.  Co.  V.  Travis,  262  Fed.  576. 

This  can  mean  but  one  thing,  and 
that  is  that  the  act  was  valid  as  to 
residents,  and  binding  to  the  same 
extent,  and  only  to  the  same  extent, 
upon  nonresident  citizens  of  other 
states.  While  the  opinion  of  the  dis- 
.  trict  court  cannot,  of  course,  control 
the  interpretation  to  be  put  upon 
the  opinion  of  the  Supreme  Court, 
nevertheless  it  is  illuminating  and 
persuasive  when  considered  in  con- 
junction with  the  unqualified  affirm- 
ance by  the  court  of  last  resort  of 
the  decree  of  the  lower  court,  despite 
the  limitations  which  the  latter 
court  explicitly  put  upon  its  judg- 
ment. 

In  any  event,  it  cannot  be  said 
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from  anything  contained,  either  ex- 
pressly or  impliedly,  in  the  Travis 
decision,  that  the  court  there  went 
so  far  as  to  say  that  the  act  in  its 
entirety  was  invalid  and  could  not 
be  enforced  against  residents  of  the 
state  of  New  York.  Therefore  it 
seems  that  the  Travis  Case  in  no 
way  contravenes  the  rule  and  the 
reason  for  the  rule  enunciated  in  Re 
Johnson,  139  Gal.  632,  96  Am.  St. 
Rep.  161,  73  Pac.  424,  and,  bound 
as  this  court  is .  by  the  authority  of 
the  decision  in  that  ease  until  defi- 
nitely overruled  by  the  Supreme 
Court  of  the  United  States,  it  must 
apply  the  rule  thereof  to  the  instant 
case.  It  follows  that,  despite  the  in- 
validity of  the  discrimination,  the 
statute  itself  is  valid,  and  may  be 
made  to  apply  uniformly  to  citizens 
of  California  and  the  citizens  of  the 
other  states. 
The  award  is  afiirmed. 

We  concur:    Lawlor,  J. ;  Sloane,  J. 

Olney,  J.,  concurring : 

I  concur.  I  agree,  for  the  most 
part,  with  the  main  opinion,  but  I 
am  not  in  accord  with  its  discussion 
of  A.  F.  Estabrook  Co.  v.  Industrial 
Acci.  Commission,  177  Cal.  767,  177 
Pac.  848,  and  I  would  prefer  to  state 
as  briefly  as  possible  my  own  views 
for  concurring  in  the  result  reached. 

The  law  under  discussion  extends 
the  benefits  of  the  Workmen's  Com- 
pensation Act  to  citizens  of  this 
state,  but  not  to  others,  who  are  in- 
jured abroad  in  the  course  of  their 
employment,  when  the  employment 
was  originated  by  contract  within 
the  state.  The  general  questions  are 
as  to  the  power  of  the  state  to  pass 
such  a  statute,  and,  if  its  power  is 
limited,  the  exact  effect  of  the  limi- 
tation upon  the  statute.  These  gen- 
eral questions  resolve  themselves 
into  a  series  of  more  particular  ques- 
tions : 

First.  Has  the  state  any  power 
whatever  to  prescribe  the  incidents 
of  the  relation  of  employer  and  em- 
ployee, when  the  employment — ^that 
is,  the  actual  rendition  of  services  by 
the  employee — ^is  without  the  state  ? 
If  the  state  has  no  such  power,  then 


the  present  law  is  wholly  void.  That 
a  state  has  no  power  to  prescribe 
what  the  law  of  another  sovereignty 
shall  be  is,  of  course,  plain.  In  this 
sense,  and  the  true  sense,  a  state  can 
give  no  extraterritorial  effect  to  its 
laws  whatever.  But  the  present  law 
does  not  attempt  to  do  this.  What 
it  attempts  to  do  is  to  prescribe  what 
shall  be  the  incidents  within  this 
state  and  according  to  its  own  law  of 
a  relation  existing  without  its  bound- 
aries. So  far  as  I  know,  an  independ- 
ent sovereign  state  has  the  power  to 
prescribe  what  incidents  it  pleases 
shall  attach  within  its  own  bound- 
aries to  any  relation,  or  to  any  set  of 
facts  or  happenings,  whether  exist- 
ing or  occurring  within  or  without 
its  own  boundaries.  This  is  nothing 
more  than  saying  that  it  has  the 
power  to  determine  what  shall  be  the 
law  within  its  boundaries.  As  to 
this,  there  is  no  one  to  say  it  may  as 
a  matter  of  legal  right.  There  is  a 
decided  practical  limitation,  that  of 
the  comity  of  nations;  but  this  is 
not  a  limitation  imposed  by  superior 
law  and  binding  upon  the  state,  but 
is  only  a  limitation  by  way  of  policy, 
which  the  state  may  or  may  not  ob- 
serve. 

The  present  law,  therefore,  does 
not  transcend  the  power  inherent  in 
a  wholly  independent  sovereign,  and 
if  the  state  of  California  has  no  right 
to  prescribe  what  shall  be  the  inci- 
dents within  its  borders  of  an  em- 
ployment abroad,  it  must  be  because 
of  some  limitation  upon  its  sover- 
eignty. The  only  limitations  of  this 
character  are  those  imposed  by  the 
Federal  Constitution  upon  it  as  a 
constituent  member  of  the  Union, 
and,  so  far  as  I  know,  there  is  no 
general  limitation  in  the  Federal 
Constitution  upon  the  power  of  a 
state  to  prescribe  the  incidents 
which  shall  attach  within  its  bound- 
aries and  by  its  own  laws  to  happen- 
ings or  events  occurring  elsewhere. 
I  conclude,  therefore,  that  the  state 
had  the  power  to  pass  the  law  in 
question,  subject  only  to  such  special 
limitations  as  the  Federal  Constitu- 
tion may  contain. 

Second.  Is  the  law  in  conflict  with 
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any  special  limitation  of  the  Federal 
Constitution?  The  only  limitation 
of  the  Federal  Constitution  which  it 
is  claimed  the  law  transcends  is  that 
which  provides  that  a  citizen  of  one 
state  shall  be  entitled  to  have  within 
another  state  all  the  rights  and  priv- 
ileges of  citizens  of  the  latter.  Put- 
ting it  in  a  negative  way,  this  con- 
stitutional provision  meana  that  no 
state  shall  discriminate  in  favor  of 
its  own  citizens  as  against  those  of 
other  states.  By  the  present  law  our 
state  extends  the  benefits  of  its 
Workmen's  Compensation  Act  to 
employees  who  are  its  own  citizens 
and  are  injured  abroad  in  an  em- 
ployment originating  here,  but  not 
to  the  citizens  of  other  states  injured 
under  similar  circumstances.  It  is 
apparent  at  once  that  there  is  pres- 
ent just  the  discrimination  which  the 
Federal  Constitution  seeks  to  pre- 
vent, unless: 

(1)  There  is  valid  reason  for  mak- 
ing in  this  case  a  distinction  between 
citizens  of  this  state  and  those  of 
other  states,  or 

(2)  The  state  was  without  power 
to  pass  such  a  law  effective  as  to  citi- 
zens of  other  states. 

As  to  the  first  of  these  alterna- 
tives, the  only  reason  advanced  to 
justify  the  distinction  is  that  it  is 
only  in  the  case  of  injuries  to  citizens 
that  they  or  their  families  are  likely 
to  become  public  charges.  There 
might  be  some  ground,  possibly,  for 
this  contention,  if  the  primary  ob- 
ject of  the  law  were  to  prevent  in- 
jured employees  Or  their  families 
from  becoming  public  charges.  But 
this  is  not  its  purpose,  except  in  a 
veiy  remote  degree,  and,  since  it  is 
not,  the  argument  entirely  fails. 

As  to  the  second  alternative,  it 
seems  to  me  clear  enough  from  what 
has  already  been  said  that  the  state' 
has  the  power  to  prescribe  what 
shall  be  the  incidents  within  its  own 
borders  and  according  to  its  own 
laws  as  to  everyone  within  it,  citi- 
zens or  noncitizens,  of  the  relation  of 
employer  and  employee,  whether 
that  relation  be  engaged  in  abroad  or 
not.  Certainly  our  attention  has  been 
called  to  no  provision  of  the  Federal 


Constitution  to  the  contrary,  and  in 
the  absence  of  such  provision  I  can 
see  no  reason  why  the  inherent 
sovereign  power  of  the  state  to  make 
what  laws  it  chooses  respecting  the 
rights  and  obligations  of  those  with- 
in its  jurisdiction  should  be  limited 
in  this  particular.  The  necessary 
conclusion,  or  rather  the  statement 
in  a  slightly  different  way  of  what 
has  already  been  said,  is  that  since, 
so  far  as  the  objects  of  the  act  are 
concerned, .  there  ia  no  reason  for 
making  a  difference  between  citizens 
and  noncitizens,  and  since  it  was 
within  the  power  of  the  state  to 
make  the  law  apply  to  the  latter  as 
well  as  to  the  former,  the  act  pur- 
ports to  make  a  discrimination  which 
is  not  permitted  by  the  Federal  Con- 
stitution. This  leads  to  the  third 
question,  which  is : 

Third.  What,  under  these  circum- 
stances, is  the  effect  of  the  provision 
of  the  Constitution  upon  the  act? 
Does  it  destroy  it,  so  that  neither 
citizens  nor  noncitizens  shall  have 
its  benefits,  or  does  it  operate  to  ex- 
tend the  benefits  to  noncitizens,  so 
that  they,  as  well  as  citizens,  are  ''en- 
titled'' to  its  privileges,  and  the  un- 
lawful discrimination  is  thus  re- 
moved? Upon  this  point  I  agree 
thoroughly  with  both  the  discussion 
and  the  conclusion  of  the  main  opin- 
ion, and  with  Re  Johnson,  139*  Cal. 
532, 96  Am.  St.  Rep.  161, 73  Pac.  424, 
to  which  it  refers,  and  upon  which  it 
relies.  The  constitutional  provision 
is  couched  in  the  affirmative,  that 
''the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  im- 
munities of  citizens. in  the  several 
states." 

When  a  state  endeavors  to  place  a 
burden  upon  noncitizens,  but  not 
upon  citizens,  the  necessary  effect  of 
the  provision  is  to  strike  down  the 
burden,  to  nullify  the  law  which  im- 
poses it.  But  when  the  state  endeav- 
ors to  confer  upon  its  citizens  privi- 
leges or  benefits  not  conferred -on 
others,  the  effect  is  just  the  opposite. 
The  citizens  of  other  states  become 
"entitled"  to  those  privileges  or 
benefits,  not  by  the  operation  of  the 
statute,  but  by  operation  of  a  superi- 
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or  legislative  enactment,  the  Fed- 
eral Constitution,  which  declares,  in 
so  many  words,  that  they  shall  be  so 
entitled.  The  constitutional  provi- 
sion, in  other  words,  is  a  declaration 
that,  whatever  rights  or  privileges 
the  citizens  of  a  state  may  enjoy,  the 
same  rights  or  privileges  shall  like- 
wise be  extended  to  and  enjoyed  by 
the  citizens  of  other  states,  regard- 
less of  the  desire  of  the  state  that 
they  shall  or  shall  not  enjoy  them. 
The  result  is  that  employees,  both 
citizens  of  this  state  and  those  of 
other  states,  are  entitled  to  the 
benejfits  of  the  act. 

Fourth.  In  the  answer  just  given 
to  the  third  question  lies,  it  seems  to 
me,  the  true  explanation  of  such  de- 
cisions as  those  of  A.  F.  Bstabrook 
V.  Industrial  Acci.  Commission, 
supra.  It  is  there  said  that  an  em- 
ployer may  not  question  the  validity 
of  such  a  law  as  the  present,  because 
he  does  not  come  within  the  class 
discriminated  against,  to  wit,  non- 
citizen  empioj'ees.  Now,  it  cannot,  in 
the  very  nature  of  things,  be  true 
that,  when  it  is  attempted  to  charge 
a  man,  an  employer  for  example, 
with  liability  under  an  invalid  stat- 
ute, a  statute  void  because  unconsti- 
tutional, he  cannot  question  the 
validity  of  the  statute  upon  which 
his  liability  depends,  simply  because 
he  is  not  one  of  the  class  discrimi- 
nated against.  If  the  law  is  a  nullity 
and  void,  he  of  necessity  is  not  liable, 
and  is  entitled  in  all  reason  so  to 
claim  and  show.  If  there  are  deci- 
sions to  the  contrary,  nothing  can  be 
said  of  them,  except  that  they  are 
fundamentally  wrong.  But  the 
point  in  such  instances  as  the  Esta- 
brook  Case  is  that  the  statute  is  not 
void.  It  is  perfectly  valid.  It  is  true 
it  contravenes  the  Federal  Constitu- 
tion in  attempting  to  withhold  its 
benefits  from  noncitizens.  But  it  is 
its  attempt  to  withhold,  not  to  con- 
fer, that  alone  contravenes  the  Con- 
stitution, and  is  therefore  invalid 
and  ineffective.  The  law  stands  as  a 
valid  enactment  as  to  citizeiis,  and 
the  Constitution  operates  to  destroy 
its  attempt  to  withhold  its  benefits 
from  noncitizens  and  to  extend  those 


benefits  to  them.  This  being  the 
true  operation  of  the  Constitution 
upon  the  law  which  attempts  to  con- 
travene it,  it  is  plain  that  it  is  prop- 
erly said  in  such  a  case  that^one  not 
a  meniber  of  the  class  discriminated 
against  may  not  raise  the  question 
of  constitutionality.  It  does  not  af- 
fect his  liability  in  the  slightest  if 
the  law  is  unconstitutional  in  the  re- 
spect claimed,  for  the  effect  of  the 
unconstitutionality  is  not  to  destroy 
the  law,  but  to  extend  it.  As  to  him, 
the  constitutional  question  is  purely 
moot. 

The  recent  decision  of  the  Su- 
preme Court  of  the  United  States  in 
Travis  v.  Yale  &  T.  Mfg.  Co.,  re- 
ferred to  in  the  main  opinion,  is  an 
exceedingly  good  illustration  of  this. 
New  York  passed  an  income  tax  law 
allowing  certain  exemptions  as  to 
citizens,  not  allowed  to  others. 
Plainly,  no  citizen  of  New  York 
could  complain  of  this  discrimina- 
tion, because  it  was  in  his  favor. 
The  law  was  valid  as  to  him.  It  was 
invalid  as  to  noncitizens  only,  and 
as  to  them  only  to  the  extent  of 
the  discrimination.  This  much,  and 
nothing  more,  was  held  in  that  case, 
and  to  this  the  decree  was  carefully 
limited,  as  the  main  opinion  shows. 

Shaw,  J.,  concurring : 

I  concur  on  the  ground  that  the 
statute  merely  confers  upon  em- 
ployees residing  in  this  state  the 
privilege  of  resorting  to  the  Work- 
men's Compensation  Act  of  this 
state  to  obtain  compensation  for  in- 
juries received  while  in  the  course  of 
their  employment,  in  all  cases  where 
the  contract  of  employment  was 
made  in  this  state,  whether  the  in- 
jury was  received  within  or  without 
this  state,  and  that  the  provision  of 
the  Constitution  of  the  United 
States,  ipso  facto,  carries  this  priv- 
ilege to  and  confers  it  upon  every 
citizen  of  any  other  state  whose  con- 
tract of  employment  is  made  in  this 
state,  and  thus  prevents  the  statute 
from  being  discriminatory  in  effect. 
It  must  be  observed  that  the  statute 
does  not  purport  to  withhold  this 
privilege  from  citizens  of  other 
states;  it  is  merely  silent  with  re- 
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gard  to  them.  If  it  had  contained  a 
clause  withholding  it  from  others 
than  residents,  such  clause  would 
be  void.  But  as  it  does  not,  the  re- 
sult is  that  the  Federal  Constitution 
prevents  the  statute  from  having 
the  effect  of  withholding  the  privi- 
lege from  citizens  of  other  states. 
Re  Johnson,  supra. 

To  the  objection,  that  the  statute 
in  eftect  withholds  the  privilege 
from  persons  who  are  neither  citi- 
zens of  any  state  nor  residents  of 
this  state,  the  answer  is  that  no 
provision  of  the  Federal  or  state 
Constitution  contains  any  limitation 
upon  the  power  of  the  state  legisla- 
ture to  make  such  discrimination, 
and  that,  unless  it  is  so  limited,  the 
power  is  plenary.  Const,  art.  4,  §  1 ; 
Mitchell  V.  Winnek,  117  Cal.  525,  49 
Pac.  579 ;  Sheehan  v.  Scott,  145  Cal. 
686,  79  Pac.  850;  Mendenhall  v. 
Gray,  167  Cal.  236,  189  Pac.  67. 

I  am  also  satisfied  that  it  is  with- 
in the  legislative  power  of  the  state, 
by  appropriate  laws,  to  attach  to 
any  personal  relation  created  in  this 
state,  such  as  that  of  employer  and 
employee,  or  master  and  servant, 
liabilities  upon  one  party  to  such  re- 
lation to  the  other,  and  correspond- 
ing rights  relating  thereto,  in  addi- 
tion to  the  mutual  liabilities  and 
rights  arising  from  such  relation  at 
common  law.  The  provision  of  the 
Workmen's  Compensation  Law  ex- 
tending its  benefits  to  employees  in- 
jured outside  of  this  state,  where 
the  contract  of  hire  is  made  in  this 
state,  merely  attaches  to  the  rela- 
tion created  by  such  contract  rights 
and  liabilities  additional  to  those 
arising  under  the  common  law,  and 
it  is  therefore  valid.  This  was  de- 
cided by  this  court  in  Western  In- 
demnity Co.  V.  PiUsbury,  170  Cal. 
698,  699, 151  Pac.  898, 10  N.  C.  C.  A. 
1 ;  and  Western  Metal  Supply  Co.  v. 
PiUsbury,  172  Cal.  407, 415, 156  Pac. 
491,  Ann.  Cas.  1917E,  390. 


I  agree  with  the  conclusion  that 
the  petitioner  has  the  right  to  at- 
tack the  validity  of  §  58  of  the  act. 
These  propositions  are  in  my  opin- 
ion decisive  of  the  case. 

Upon  other  matters  stated  in  the 
.opinion  of  Mr.  Justice  Lennon  in  his 
argument  upon  these  questions  I 
prefer  to  express  no  opinion. 

I  concur:    Angellotti,  Ch.  J. 

Wilbur,  J.,  concurring: 

I  adhere  to  the  views  expressed  in 
A.  F.  Estabrook  v.  Industrial  Accl. 
Commission,  177  Cal.  767,  177  Pac. 
848.  I  do  not,  therefore,  agree  with 
that  portion  of  the  opinion  of  Mr. 
Justice  Lennon  discussing  that  case 
and  the  rule  of  law  which  it  an- 
nounces. I  concur  with  what  is  said 
by  Mr.  Justice  Lennon  in  reference 
to  the  jurisdiction  of  the  state  of 
California.  I  concur  in  that  portion 
of  his  opinion  in  which  he  bases  the 
constitutionality  of  the  statute  upon 
the  principle  announced  in  Re  John- 
son, supra.  I  agree  with  the  major- 
ity of  the  court  in  holding  that,  not- 
withstanding the  language  of  the 
statute  with  reference  to  residents, 
by  virtue  of  the  Federal  Constitu* 
tion  a  nonresident  of  California,  if  a 
citizen  of  the  United  States,  is  enti- 
tled to  the  same  remedies  as  a  resi- 
dent, and  for  that  reason  the  Indus- 
trial Accident  Commission  had  ju- 
risdiction of  the  complaint  of  a  resi- 
dent of  California,  and  would  also 
have  jurisdiction  of  a  similar  com- 
plaint by  a  nonresident,  and  that 
there  is  therefore  no  such  discrimi- 
nation as  is  prohibited  by  the  Fed- 
eral Constitution. 

Dismissed  by  the  Supreme  Court 
of  the  United  States  March  21, 1921 
(U.  S.  Adv.  Ops.  1920-21,  p.  441), 
_  u.  S.  — ,  65  L.  ed.  — ,  41  Sup. 
Ct  Rep.  878. 
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ANNOTATION. 

Constitatioiiality  of  provisions  of  Workmen's  Compensation  Acts  which  are 

limited  to  residents  of  the  state. 


It  will  be  observed  that  in  the  re- 
ported case  (QuoNG  Hah  Wah  Co.  ▼• 
Industrial  Acci.  Commission,  ante, 
1190)  the  provisions  of  the  California 
Workmen's  Compensation  Act  for  ju- 
risdiction by  the  commission  over  all 
controversies  arising  out  of  injuries 
suffered  without  the  territorial  limits 
of  the  state,  in  those  cases  where  the 
injured  employee  was  a  resident  of 
California  at  the  time  of  the  injury, 
and  the  contract  of  hire  was  made  in 
the  state,  were  held  to  create  a  di- 
rect discrimination  against  citizens  of 
other  states  of  the  Union,  and  to  vio- 
late the  provision  of  the  Federal  Con- 
stitution that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the 
several  states.  The  provisions  of  the 
Constitution,  however,  were  held  not 
to  render  that  part  of  the  act  provid- 
ing for  an  extension  of  benefits  to 
residents  who  were  injured  abroad  in- 
operative, but  to  allow  such  portion 
of  the  act  to  stand,  and  automatically 
eactended  the  benefits  created  to  non- 
residents who  were  citizens  of  sister 
states. 

It  may  be  suggested  that  since  the 
employer  would  have  been  liable  ei- 
ther way  the  case  was  decided,  it  had 
not  such  an  interest  as  would  enable 
it  to  attack  the  constitutionality  of  the 
act.  A  question  also  arises  as  to  the  , 
soundness  of  the  decision  in  broaden-  ' 
ing  the  act  and  extending  the  bene- 
fits of  the  Compensation  Act  in  case 
of  injuries  to  a  nonresident  in  another 
state  who  was  employed  under  a  con- 
tract made  within  the  state.  Such  a 
construction,  in  view  of  the  legisla- 
ture's intention  as  evinced  by  the 
phraseology  of  the  act,  confining  its 
operation  to  residents,  seems  to  closely 
border  on  judicial  legislation.  Under 
some  circumstances  the  right  of  a 
state  to  classify  residents  and  non- 
residents in  granting  privileges  has 
apparently  been  upheld  (see  6  R.  C.  L. 
p.  282,  also  p.  416),  and  there  seems  to 


be,  at  least,  good  ground  for  argument 
thai  the  distinction  recognized  by  the 
Compensation  Law  in  question  was 
reasonable  and  well  founded. 

There  is  little  direct  authority  on 
the  question  under  annotation.  In 
another  California  Case,  Western 
Metal  Supply  Co.  v.  Pillsbury  (1916) 
172  Cal.  407,  156  Pac.  491,  Ann.  Cas. 
1917E,  390,  the  Workmen's  Compensa- 
tion Act  of  that  state  was  held  not 
unconstitutional  because  it  required 
payments  to  nonresident  dependents. 
The  court  said :  "It  is  argued  *hat  un- 
der the  statute  the  employe  may  be 
required  to  make  payme^its  to  alien 
and  nonresident  dependents,  and  that 
no  public  purpose  cognizable  by  the 
legislature  of  this  state  is  to  be  served 
by  requiring  payments  to  such  aliens 
and  nonresidents.  But  this  argument 
is  based  upon  altogether  too  narrow  a 
view  of  the  constitutional  limitations 
upon  legislative  action.  If  it  may  rea- 
sonably be  thought  that  the  best  in- 
terests of  the  state,  of  the  employers 
of  labor,  and  of  those  employed,  as 
well  as  of  the  public  generally,  are 
promoted  by  imposing  upon  the  in- 
dustry or  the  public  the  burden  of  in- 
dustrial accident — and  some  such  the- 
ory lies  at  the  bottom  of  all  work- 
men's compensation  statutes  .  .  . 
the  residence  and  citizenship  of  the 
injured  workman,  or  (if  he  shall  have 
met  death)  of  his  dependents,  are  fac- 
tors entirely  foreign  to  the  discussion. 
The  legislature  has  determined  that 
the  employment  of  labor  in  given  pur- 
suits entails  upon  the  employer  cer- 
tain responsibilities  towards  the  per- 
sons performing  the  labor  and  those 
dependent  upon  them.  There  is  no 
constitutional  or  rational  ground  for 
limiting  the  benefits  of  this  legislative 
scheme  to  citizens  or  residents  of  this 
state.  If  the  employment  was  such  as 
to  fall  within  the  state's  lawmaking 
jurisdiction,  the  legislature  certainly 
had  the  power  to  pass  laws  operating 
uniformly  upon  all  persons  affected 
by  such  employment." 
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It  has  been  held  in  New  Jersey  in 
Gregutis  v.  Waclark  Wire  Works  Co. 
(1914)  86  N.  J.  L.  610,  92  Atl.  354, 
that  the  Workmen's  Compensation  Act 
of  that  state  was  not  unconstitutional 
because  it  excluded  aliens  and  their 
dependents  from  the  benefits  of  the 
SLct,  and  that  an  action  under  the 
Death  Act  could  not  be  maintained,  al- 
though the  only  dependents  of  the  de- 
ceased were  aliens.  The  court  said: 
'The  result  is  that  where,  as  here,  the 
employee  contracts  to  work  under  §  2 
of  the  Workmen's  Compensation  Act, 
the  damages  to  be  paid  by  the  em- 
ployer in  case  of  death  are  limited  by 
that  act,  and  an  action  cannot  be 
maintained  in  disregard  of  that  act. 
And  this  is  so  notwithstanding  that 
act  provides  (T  12)  that  'compensation 
under  this  schedule  shall  not  apply  to 
alien  dependents  not  residents  of  the 
United  States.'  The  scheme  of  the  act 
is  to  give  compensation  in  lieu  of  dam- 
ages to  certain  dependents,  and  not  to 
next  of  kin  as  such.  The  legislature 
saw  fit,  as  a  matter  of  public  policy, 
to  exclude  nonresident  aliens  from 
such  benefits,  and  we  think  that  the 
power  of  the  legislature  to  give  or 
withhold  a  right  of  action  in  such 


case,  and  to  declare  to  whom  and  in 
what  amount  compensation  shall  be 
made,  cannot  be  doubted." 

Although  not  within  the  scope  of 
the  annotation,  it  may  be  observed  in 
this  connection  that  there  are  cases, 
like  Post  V.  Burger  &  Gohlke  (1915) 
216  N.  Y.  544,  111  N.  E.  351,  Ann.  Cas. 
1916B,  158,  10  N.  C.  C.  A.  888,  which, 
even  without  the  aid  of  an  explicit 
statutory  provision  to  that  effect,  have 
held  that  the  Compensation  Acts  ap- 
ply to  a  workman  whose  contract  of 
employment  was  made  within  the 
state,  injured  while  in  another  state. 
In  that  case,  the  injured  employee  was 
in  fact  a  resident  of  New  York,  and 
one  of  the  arguments  used  by  the 
court  was  that  "the  interest  of  the 
state  in  its  citizens  is  just  as  great'' 
where  the  injury  occurs  in  another 
state  as  where  it  occurs  in  New  York. 
There  was,  however,  no  discussion  of 
the  question  as  to  whether,  in  cir- 
cumstances otherwise  the  same,  the 
act  would  apply  to  a  resident  of  an* 
other  state,  or  as  to  whether  a  dis- 
crimination in  that  regard  as  between 
residents  of  New  York  and  residents 
of  other  states  would  be  constitu- 
tionally permissible.  J.  T.  W. 


TERRY  DAIRY  COMPANY,  Appt., 

V. 

CHARLES  NALLEY,  by  Next  Friend. 

Arleanaaa  Supreme  Court -— December  18,  1020. 
(—  Ark.  — ,  225  S.  W.  887.) 

Constitutional  law  —  liberty  of  contract  —  right  of  child. 

1.  A  constitutional  provision  guaranteeing  liberty  of  contract  does  not 
prevent  forbidding  the  employment  of  children  under  a  specified  age. 
[See  note  on  this  question  beginning  on  page  1216.] 

Proximate   cause  —  employment   of 
child  —  injury  in  course  of  employ- 


Negligence  —  emplojrment  of  child. 

2.  The  emplo3rment  of  a  child  below 
the  age  permitted  by  statute  is  negli- 
gence per  se. 

[See  18  R.  C.  L.  553;  22  R.  C.  L. 
207.] 
—  proximate  cause  —  necessity. 

3.  To  warrant  a  recovery  for  negli- 
gence, it  must  be  the  proximate  cause 
of  the  injury. 

[See  20  R.  C.  L.  7;  22  R.  C.  L.  110.] 


ment. 

4.  The  employment  of  a  child  below 
statutory  age  to  operate  a  milk  wagon 
is  the  proximate  cause  of  his  injury 
by  being  thrown  from  the  wagon  in 
the  course  of  his  employment. 

[See  18  R.  C.  L.  554 ;  22  R.  C.  L.  207, 
208.] 


TERRY  DAIRY 

(_  Ark,  — , 

Negligeiice  —  contributins:  cause  of 
injury  —  effect 

5.  That  a  boy  employed  contrary  to 
statute  to  operate  a  milk  wagon  was 
caused  to  fall  from  the  wagon,  to  his 
injury,  by  the  striking  of  the  wajgron 
by  a  street  car,  does  not  relieve  the 
employer  from  liability  for  the  injury. 

—  defenses  of  assumption  of  risk  and 
contributory  negligence. 

6.  The  defenses  of  assumption  of 
risk  and  contributory  negligence  are^ 
not  available  to  one  who  employs  a. 
boy  under  the  age  permitted  by  stat- 
ute, which  results  in  his  injury. 

[See  18  R.  C.  L.  682.] 


CO.  V.  NALLEY. 

its  S,  W.  887.) 
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—  effect  of  misrepresentation  of  age. 

7.  That  misrepresentation  by  a 
minor  of  his  age  induced  another  to 
employ  him  does  not  absolve  the  lat* 
ter  from  liability  in  case  the  minor  is 
injured  by  reason  of  the  employment. 

[See  18  R.  C.  L.  554,  555.] 

Evidence   —  admissibility  —  state- 
ments as  to  age. 

8.  Upon  the  question  whether  or  not 
a  minor  injured  in  another's  employ^ 
ment  was  under  the  age  at  which  the 
statute  authorizes  his  employment, 
evidence  of  his  statements  as  to  his 
age  when  seeking  employment  is  ad- 
missible.   


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Pulaski 
County  (Fulk,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 


Statement  by  Hart,  J. : 

Charles  Nalley,  a  minor,  by  his 
father  and  next  friend,  W.  A.  Nal- 
ley, brought  this  action  against  the 
Terry  Dairy  Company  to  recover 
damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  de- 
fendant's negligence. 

The  Terry  Dairy  Company  is  a 
corporation  engaged  in  the  retail 
and  wholesale  ice  cream  business 
and  in  the  general  dairy  business  in 
the  city  of  Little  Rock,  Arkansas. 
In  August,  1919,  the  company  em- 
ployed Charles  Nalley  for  $5  per 
week,  to  drive  one  of  its  delivery 
wagons  drawn  by  a  mule.  On  the 
30th  day  of  August,  1919,  while 
Charles  Nalley  was  driving  the  de- 
livery wagon  west  on  West  Ninth 
street  for  the  purpose  of  making  de- 
liveries of  ice  cream  and  milk,  he 
was  thrown  from  the  wagon  by  a 
sudden  lunge  forward  of  the  mule 
hitched  to  the  wagon,  and  his  right 
foot  and  leg  were  caught  in  the 
spokes  of  the  wheel,  thereby  causing 
his  leg  to  be  broken. 

According  to  Charles  Nalley^s 
own  testimony  something  came  up 
behind  the  delivery  wagon  which  he 
was  driving,  and  he  fell  off  of  the 
wagon.  He  did  not  know  whether 
thS  approaching  vehicle  hit  his 
wagon  or  not,  but  when  they  picked 


him  up  he  looked  around  and  saw  a 
street  car  just'  behind  his  wagon. 

Another  witness  said  that  he 
thought  the  boy  got  overbalanced  by 
striking  at  the  mule  with  the  lines. 
He  said  that  the  boy  hit  at  the  mule, 
missed  him,  and  then  fell  off  of  the 
wagon,  catching  his  legs  in  the 
wheel. 

Charles  Nalley  denied  that  anyone 
at  the  Terry  Dairy  Company  asked 
him  how  old  he  was  when  he  was 
employed,  and  denied  that  he  told 
any  of  the  employees  of  the  Terry 
Dairy  Company  that  he  was  sixteen 
years  of  age  at  the  time  he  was  em- 
ployed. He  said  that  nothing  was 
asked  him  with  regard  to  his  age. 

W.  A.  Nalley,  the  father  of 
Charles  Nalley,  testified  that  the  boy 
was  born  on  December  10,  1905. 
On  cross-examination  he  stated  that 
he  did  not  know  that  the  boy  was 
working  for  the  Terry  Dairy  Com- 
pany until  about  a  week  before  he 
was  hurt,  and  said  that  he  did  not 
notify  the  Terry  Dairy  Company 
how  old  the  boy  was. 

The  defendant  offered  to  prove 
that  Charles  Nidley  had  stated  to 
the  witness  that  the  street  car  hit 
him  and  bumped  him  off  of  the 
wagon.  The  court  refused  to  per- 
mit the  defendant  to  prove  this,  and 
the  defendant  duly  saved  its  excep- 
tions. The  defendant  also  offered  to 
prove  that  ite  agent,  who  employed 
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the  boy,  asked  him  how  old  he  was 
before  he  was  employed,  and  the 
boy  stated  that  he  was  over  sixteen 
years  of  age ;  that  the  company  be- 
lieved this  statement  to  be  true,  and 
but  for  this  statement  would  not 
have  employed  the  boy. 

The  defendant  duly  excepted  to 
the  ruling  of  the  court  in  refusing 
to  allow  it  to  prove  these  facts. 

Evidence  was  adduced  in  favor  of 
the  plaintiff,  tending  to  show  the 
character  and  extent  of  his  injuries. 

The  court  directed  the  jury  to  find 
for  the  plaintiff,  but  submitted  to 
the  jury  the  question  of  the  amount 
of  damages  to  be  recovered. 

The  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  $1,000, 
and  from  the  judgment  rendered  the 
defendant  has  appealed. 

Messrs.  Hendricks  &  Snodgrass  and 
Carmichael  &  Brooks,  for  appellant : 

The  misrepresentatioijis  of  the  boy 
as  to  his  age  bar  recovery. 

Norfolk  &  W.  R.  Co.  v.  Bondurant, 
107  Va.  515,  15  L.R.A.(N.S.)  443,  122 
Am.  St.  Rep.  867,  59  S.  E.  1091 ;  Youll 
v.  Sioux  City  &  P.  R.  Co.  66  Iowa,  346, 
23  N.  W.  736;  Kirkham  v.  Wheeler- 
Osgood  Co.  39  Wash.  415,  81  Pac.  869, 
4  Ann.  Cas.  532, 18  Am.  Neg.  Rep.  661 ; 
Fitzmaurice  v.  New  York,  N.  H.  &  H. 
R.  Co.  192  Mass.  159,  6  L.R.A.(N.S.) 
1146,  116  Am.  St.  Rep.  236,  78  N.  E. 
418,  7  Ann.  Cas.  586,  20  Am.  Neg.  Rep. 
564 ;  McDermott  v.  Iowa  Falls  &  S.  G. 
R.  Co.  —  Iowa,  — ,  47  N.  W.  1037. 

The  act  itself  does  not  create  civil 
liability. 

White  v.  Witteman  Lithographic  Co. 
68  Hun,  381,  12  N.  Y.  Supp.  188;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Leathers,  62 
Ark.  235,  35  S.  W.  216;  St.  Louis 
Southwestern  R.  Co.  v.  Dingman,  62 
Ark.  245,  35  S.  W.  219 ;  Wolf  v.  Smith, 
149  Ala.  457,  9  L.R.A.(N.S.)  339,  42 
So.  824;  20  R.  C.  L.  §  37;  Cary 
V.  Los  Angeles  R.  Co..  157  Cal, 
599,  27  L.R.A.(N.S.)  764,  108  Pac. 
682,  21  Ann.  Cas.  1329,  3  N.  C.  C.  A. 
114;  Sowles  v.  Moore,  21  L.R.A.  723, 
and  note,  65  Vt.  322,  26  Atl.  629; 
Galena  &  C.  Union  R.  Co.  v.  Loomis,i« 
13  111.  548,  56  Am.  Dec.  471;  18  R.  C. 
L.  §  65;  Darsam  v.  Kohlmann,  123  La. 
164,  20  L.R.A.(N.S.)  881,  48  So.  781; 
Elk  Cotton  Mills  v.  Grant,  140  Ga.  727, 
48  L.R.A.(N.S.)  656,  79  S.  E.  836;  Beg- 
hold  v.  Auto  Body  Co.  149  Mich.  14,  14 


L.R.A.  (N.S.)  609,  112  N.  W.  691 ; 
Kutchera  v.  Goodwillie,  93  Wis.  448, 
67  N.  W.  729;  Rolin  v.  R.  J.  Reynolds 
Tobacco  Co.  141  N.  C.  300,  7  L.R.A. 
(N.S.)  336,  63  S.  E.  891,  8  Ann.  Cas. 
638;  Marino  v.  Lehmaier,  173  N.  Y. 
530,  61  L.R.A.  811,  66  N.  E.  572,  13 
Am.  Neg.  Rep.  403;  Norman  v.  Vir- 
ginia-Pocahontas  Coal  Go.  68  W.  Va. 
405,  31  L.R.A.(N.S.)  506,  69  S.  E.  857; 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  56 
Ark.  232,  19  S.  W.  600,  13  Am.  Neg. 
Rep.  308;  Koester  v.  Rochester  Candy 
Works,  194  N.  Y.  92,  19  LJl.A.(N.S.) 
783,  87  N.  E.  77,  16  Ann.  Cas.  589,  re- 
versing 122  App.  Div.  894,  106  N.  Y. 
Supp.  1134;  Malloy  v.  American  Hide 
&  Leather  Co.  148  Fed.  482. 

The  act  is  unconstitutional. 

Berry  v.  Majestic  Mill.  Co.  —  Mo. 
— ,  223  S.  W.  738. 

Messrs.  Mehaffy,  Donham,  &  Mehaf- 
f y,  for  appellee : 

Misrepresentations  of  the  boy  as  to 
his  age  do  not  bar  recovery. 

Gluc^na  v.  Goss  Brick  Co.  63  Wash. 
401,  42  L.R.A.(N.S.)  624, 115  Pac.  843; 
State  V.  Constantine,  43  Wash.  102,  iiY 
Am.  St.  Rep.  1043,  86  Pac.  384;  State 
V.  McCormick,  56  Wash.  469,  105  Pac. 
1037;  American  Car  &  Foundry  Co.  v. 
Armentraut,  214  111.  509,  73  N.  E.  766 ; 
McCutcheon  v.  People,  69  111.  601,  1 
Am.  Grim.  Rep.  470;  Hamer  v.  People, 
205  111.  570,  68  N.  E.  1061;  Zeller  v. 
White,  208  111.  518,  100  Am.  St.  Rep. 
248,  70  N.  E.  669 ;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  423,  139  Am.  St. 
Rep.  389,  87  N.  E.  229 ;  Stetz  v.  F.  May- 
er Boot  &  Shoe  Co.  163  Wis.  151,  156 
N.  W.  971,  Ann.  Cas.  1918B,  675; 
Lenahan  v.  Pittston  Coal  Min.  Co.  218 
Pa.  311,  12  L.R.A.  (N.S.)  461,  120  Am. 
St.  Rep.  885,  67  Atl.  642;  De  Soto  Coal, 
Min.  &  Developing  Co.  v.  Hill,  179  Ala. 
186,  60  So.  583;  Syneszewski  v. 
Schmidt,  153  Mich.  438,  116  N.  W. 
1107;  Beauchamp  v.  Sturgis  &  B.  Mfg. 
Co.  250  111.  308,  95  N.  E.  204. 

The  act  itself  creates  civil  liability. 

Casteel  v.  Pittsburg  Vitrified  Pav- 
ing &  Bldg.  Brick  Co.  83  Kan.  533,  112 
Pac.  145 ;  Strafford  v.  Republic  Iron  & 
Steel  Co.  238  111.  871,  20  L.R.A.(N.S.) 
876,  128  Am.  St.  Rep.  129,  87  N.  E. 
358;  Elk  Cotton  Mills  v.  Grant,  48 
L.R,A.(N.S.)  656,  and  note,  140  Ga. 
727,  79  S.  E.  836;  26  Cyc.  1091;  5 
Labatt,  Mast.  &  S.  §  1899;  American 
Car  &  Foundry  Co.  v.  Armentraut,  214 
111.  509,  73  N.  E.  766;  Marino  v.  Leh- 
maier, 173  N.  Y.  580,  61  L.R.A.  811,  66 
N.  E.  572, 13  Am.  Neg.  Rep.  403 ;  Curtis 
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6  G.  Co.  V.  Pigg,  39  Okla.  31, 134  Pac. 
11Z5;  Thomas  ^Madden,  Son  &  Co.  v. 
Wilcox,  174  Ind.  657,  91  N.  E.  933; 
Casperson  v.  Michaels,  142  Ky.  314, 134 
S.  W.  200;  20  R.  C.  L.  38;  Beaver  v. 
Mason,  E.  &  Co.  73  Or.  36,  143  Pac. 
1000;  Inland  Steel  Co.  v.  Yedinak,  172 
Ind.  423,  139  Am.  St.  Rep.  389,  87  N. 
E.  229 ;  Starnes  v.  Albion  Mfg.  Co.  147 
N.  C.  556,  17  L.R.A.(N.S.)  602,  61  S. 
E.  625,  15  Ann.  Cas.  470;  Ornamental 
Iron  &  Wire  Co.  v.  Green,  108  Tenn. 
161,  65  S.  W.  399;  Queen  v.  Dayton 
Coal  &  I.  Co.  95  Tenn.  458,  30  L.R.A. 
«2,  49  Am.  St.  Rep.  935,  32  S.  W.  460; 
Glucina  v.  Goss  Brick  Co.  63  Wash. 
401,  42  L.R.A.(N.S.)  624,  115  Pac. 
343. 

The  act  is  constitutional. 

Hildreth  v.  Taylor,  117  Ark.  465,  175 
S.  W.  40;  Labatt,  Mast.  &  S.  2d  ed. 
§  2338. 

Hart,  J.,  delivered  the  opinion  of 
tlie  court: 

Under  the  facts  stated  in  the  ab- 
stract, the  court  directed  a  verdict 
in  favor  of  the  plaintiff  on  the  ques- 
tion of  the  liability  of  the  defendant. 
This  suit  was  brought  under  In- 
tiative  Act  No.  1,  providing  for  the 
health,  safety,  and  welfare  of  mi- 
nors, by  forbidding  their  employ- 
ment altogether  under  a  certain  age, 
and  by  forbidding  their  employment 
in  certain  occupations  under  a  cer- 
tain specified  age,  and  the  issues 
raised  by  the  appeal  involved  the 
construction  of  this  act.  See  Acts 
of  Arkansas  1915,  p.  1505. 

Sec.  1  of  the  act  reads  as  follows : 
^*No  child  under  the  age  of  fourteen 
shall  be  employed  or  permitted  to 
work  in  any  remunerative  occupa- 
tion in  this  state,  except  that  during 
school  vacation  children  under  four- 
teen years  may  be  employed  by  their 
parents  or  guardians  in  occupations 
owned  or  controlled  by  them." 

Sections  2  and  3  provide  that  no 
child  under  sixteen  shall  be  em- 
ployed or  permitted  to  work  in  cer- 
tain specified  occupations.    Sections 

7  and  8  provide  for  the  issuance  of 
employment  certificates  in  certain 
instances,  allowing  children  under 
the  age  of  sixteen  years  to  work  in 
certain  establishmeiits,  or  occupa- 
tions.   Section  13  makes  it  a  misde- 
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meaner  to  violate  the  provisions  of 
the  act. 

It  is  first  contended  by  counsel  for 
the  defendant  that  the  judgment 
should  be  reversed  because  the  act 
under  which  the  suit  was  brought  is 
unconstitutional.  Child  labor  laws 
have  been  enacted  in  most  of  the 
states  and  in  Canada.  They  have 
been  uniformly  upheld  as  being 
within  the  police  power  of  the  state, 
and  it  has  been  said  that  the  legis- 
lative judgment  in  regard  to  such 
regulations  will  not  be  interfered 
with  by  the  court.  It  is  specially  in- 
sisted that  the  present  act  is  uncon- 
stitutional because  it  prohibits  chil- 
dren under  fourteen  years  of  age 
from  engaging  in  any  occupation, 
except  that  during  the  school  vaca- 
tion children  under  fourteen  years 
may  be  employed  by  their  parents  or 
guardians  in  occu-  ^       _  ^. 

patlOnS      owned      or    law— liberty  of 

controlled  by  them.  J? "^cMd*""*'*'* 
The     constitutional 
guaranty  of  the  liberty  of  contract 
does  not  apply  to  children  of  tender 
years,  nor  prevent  legislation  for 

y  their  protection. 

f  In  discussing  the  question,  Mr. 
Tiedeman  says :  'The  constitution- 
al guaranty  of  the  liberty  of  con- 
tract does  not,  therefore,  necessarily 
cover  their  cases,  and  prevent  such 
legislation  for  their  protection.  So 
far  as  such  regulations  control  and 
limit  the  powers  of  minors  to  con- 
tract for  labor,  there  has  never  been, 
and  never  can  be,  any  question  as 
to  their  constitutionality.  Minors 
are  the  wards  of  the  nation,  and 
even  the  control  of  them  by  parents 
is  subject  to  the  unlimited  super- 
visory control  of  the  state.**  Tiede- 
man, State  &  Federal  Control  of 
Persons  &  Property,  p.  335. 

Again,  the  learned  author  said: 
"But  children  under  ages  stated  in, 
and  varying  with,  the  provisions  of 
the  different  states,  are  in  some 
states   prohibited    altogether   from 

^  working  outside  of  their  homes, 
while  in  others  they  are  only  pro- 
hibited from  engaging  in  certain 
kinds  of  work.  The  total  prohibi- 
tion is  designed  to  aid  in  the  enforce- 
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ment  of  the  attendance  upon  the 
school,  and  both  the  total  and  partial 
prohibitions  of  child  labor  are  de- 
signed to  promote  their  physical  and 
mental  growth,  by  the  removal  of 
all  strains  which  may  be  caused  by 
excessive  labor."  Id.  vol.  1,  pp.  240, 
241. 

Professor  Freund  says  that  the 
constitutionality  of  legislation  for 
the  protection  of  children  is  rarely 
questioned,  and  that  the  legislature 
is  conceded  a  wide  discretion  in  ere- 
ating  restraints.  Continuing,  he 
said:  "But  even  the  courts  which 
take  a  very  liberal  view  of  individual 
liberty,,  and  are  inclined  to  condemn 
paternal  legislation,  would  concede 
that  such  paternal  control  may  be 
exercised  over  children,  so  especially 
in  the  choice  of  occupations,  hours 
of  labor,  payment  of  wages,  and 
everything  pertaining  to  education, 
and  in  these  matters  a  wide  and  con- 
stantly expanding  legislative  activi- 
ty is  exercised.  While  different 
grades  in  the  age  of  minority  have 
not  been  constitutionally  fixed,  it  is 
a  reasonable  principle,  which  in 
practice  is  observed,  that  the  exer- 
cise of  control  must  decrease  as  the 
age  advances."  Freund,  Pol.  Power, 
§  269. 

See  also  Stames  v.  Albion  Mfg. 
Co.  147  N.  C.  556,  17  L.R.A:(N.S.) 
602,  61  S.  E.  525,  16  Ann.  Cas.  470, 
and  cases  cited,  and  Re  Spencer,  149 
Cal.  396,  117  Am.  St.  Rep.  137,  86 
Pac.  896,  9  Ann.  Cas.  1105. 

Therefore  we  are  of  the  opinion 
that  the  statute  is  not  unconstitu- 
tional. 

It  is  next  contended  that  the  trial 
court  erred  in  holding  that  the  em- 
ployment of  a  minor  under  fourteen 
years  of  age  is  contrary  to  the  pro- 
visions of  §  1  of  the  act,  and  con- 
stituted negligence  per  se.  The  au- 
thorities on  this  point  are  in  decided 
conflict.  It  has  been  said  that  the 
violation  of  a  statute  forbidding  the 
employment  of  children  under  a  cer- 
tain age,  or  their  employment  at 
certain  kinds  of  work,  or  without 
complying  with  certain  conditions, 
is  held  by  tiie  weight  of  authority  to 


be  negligence  as  a  matter  of  law,  in 
an  action  by  the  child  for  injuries 
received  during  the  course  of  the 
employment.  See  case  notes  in  7 
L.R.A.(N.S.)  336,  and  48  L.R.A. 
(N.S.)  657.  Numerous  cases  from 
the  various  courts  of  last  resort  of 
the  several  states  where  child  labor 
laws  have  been  adopted  are  cited  in 
support  of  each  view.  A  leading 
case  supporting  what  is  termed  the 
"minority  rule,"  or  the  rule  that  the 
unlawful  employment  is  only  evi- 
dence of  negligence,  is  the  case  of 
Berdos  v.  Tremont  &  S.  Mills,  209 
Mass.  489,  95  N.  E.  876,  Ann.  Cas. 
1912B,  797.  The  case  of  Elk  Cotton 
Mills  V.  Grant,  140  Ga.  727,  48 
L.R.A.(N.S.)  656,  79  S.  E.  836,  is  a 
leading  case  holding  that  the  em- 
ployment of  a  lainor  under  the  pre- 
scribed age  in  a  factory,  in  disobedi- 
ence of  a  statute  forbidding  such 
employment,  is  negligence  per  se, 
and,  if  the  injury  to  such  child  prox- 
imately results  from  the  employ- 
ment, a  right  of  action  in  its  favor 
arises.  Many  decisions  are  cited  in 
the  case  note  in  support  of  the  rule. 

In  Thompson  on  Negligence,  vol. 
1,  §  10,  it  is  said  that  ^'the  general 
conception  of  the  courts,  and  the 
only  one  that  is  reconcilable  with 
reason,  is  that  the  failure  to  do  the 
act  commanded,  or  the  doing  of  the 
act  prohibited,  is  negligence  as  a 
mere  matter  of  law." 

In  the  next  section  the  learned 
author  says  that  it  is  to  be  regretted 
that  some  courts  have  fallen  into  the 
aberration  of  holding  that  the  viola- 
tion of  said  statutes  does  not  estab- 
lish negligence  per  se,  but  is  merely 
evidence  of  negligence,  that  is  to  say» 
competent,  but  not  conclusive,  evi- 
dence to  be  submitted  to  the  jury  on 
the  question  of  negligence  or  no  neg- 
ligence. Continuing,  he  said  that  it 
seems  to  have  escaped  the  attention 
of  the  judges  who  have  laid  down 
this  rule  that  it  has  the  effect  of 
clothing  juries  with  the  power  to  set 
aside  acts  of  the  leg-  we«ii»ence- 

islature.      We  think   employmemt  of 

that  the  view  that  *'''"*• 

the  unlawful  employment  is  negli^ 

gence  per  se  is  in  accord  with  the 
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better  reasoning  on  the  subject^  and 
Wti  adopt  it. 

In  this  connection,  we  must  con- 
sider the  question  of  whether  the 
violation  of  the  statute  by  the  de- 
fendant was  the  proximate  cause  of 

the   injury   to   the 

7J:«^«cL.itT.  child.    If  the  negli- 

gence,  whether  per 
se  or  otherwise^  does  not  proximate- 
ly cause  the  injury,  there  can  be  no 
recovery  on  account  of  it. 

This  brings  us  to  the  question  of 
whether  there  was  any  causal  con- 
nection between  the  disobedience  of 
the  statute  and  the  injury.  In  short, 
was  there  any  intervening  cause? 
In  the  present  case  the  undisputed 
evidence  shows  that  the  child  was 
injured  while  in  the  course  of  his 
employment,  and  the  court  properly 
took  the  question  of  proximate  cause 
from  the  jury.  The  employment  of 
a  minor  in  violation  of  the  statute 
being  negligence  per  se,  and  the  in- 
jury  being   caused 

^mpi^yme»"of  ^y  roason  of  the  em- 
cbiid-injnrsr  la    ployment,  such  neg- 

«^toT»eiit.  ligence  is  the  proxi- 
mate cause  of  the 
injury.  The  negligence  of  the  mas- 
ter was  shown  by  the  employment  of 
the  child^  contrary  to  the  provisions 
of  the  statute,  and  the  injury  to  the 
child  occurred  as  a  result  of  that 
act.  The  only  other  element  neces- 
sary to  complete  the  chain  of  proxi- 
mate cause  is  the  fact  that  some  in- 
jury to  the  child  should  Have  been 
reasonably  anticipated  by  the  de- 
fendant as  the  natural  or  probable 
result  from  hiring  him  to  drive  one 
of  its  delivery  wagons  contrary  to 
the  provisions  of  the  statute,  and 
this  necessary  element  is  held  to  be 
conclusively  established  by  the  law 
itself. 

It  is  insisted  by  counsel  for  the 
defendant  in  this  connection  that 
the  court  erred  in  refusing  to  allow 
it  to  prove  that  a  str^t  car  struck 
the  delivery  wagon  wnich  the  boy 

was  driving  and 
caused  him  to  fall 
out  of  the  wagon 
and  thus  receive  the 
injuries  complained  of.    This  proof 
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would  not  relieve  the  defendant 
from  liability.  The  object  of  the 
statute  was  to  prevent  boys  under 
fourteen  years  of  age  from  obtain- 
ing employment  of  any  kind.  Doubt- 
leas  the  legislature  had  in  view  that 
boys  under  that  age  might  seek  em- 
ployment of  the  kind  in  question  in 
which  they  would  be  subject  to  dan- 
gers, in  driving  about  the  streets 
and  delivering  goods,  which  their 
immaturity  could  not  guard  against. 
The  danger  of  the  delivery  wagon 
driven  by  the  boy  coming  into  col- 
lision with  other  vehicles  and  street 
ears  was  ever  present  while  he  was 
delivering  goods,  and,  if  the  defend- 
ant could  be  relieved  of  liability  be- 
cause of  the  negligence  of  some  third 
person  in  this  respect,  the  purpose 
of  the  statute  in  a  large  measure 
would  be  defeated.  Of  course,  there 
would  be  no  causal  connection  if  the 
boy  had  got  sick  and  died  as  the  re- 
sult of  his  sickness.  For  instance, 
if  he  had  a  weak  heart  and  this 
caused  him  to  fall  from  the  wagon 
and  thereby  become  injured  in  the 
manner  he  was  injured,  there  would 
be  no  liability  on  the  part  of  the  de- 
fendant. 

Again,  it  is  insisted  that  the  judg- 
ment should  be  reversed  because  the 
defenses  of  assumption  of  risk  and 
of  contributory  negligence  are  still 
open  to  the  defendant,  and  that  on 
this  account  the  court  erred  in  di- 
recting a  verdict  for  the  plaintiff. 
There  is  great  conflict  in  the  author- 
ities on  these  points,  but  we  are  in- 
clined to  the  view  _-^,^  ^^  ^ 
that  the  defenses  of  sumption  of  rtui 
assumption  of  risk  S^iTSJicJ!'"**"' 
and  of  contributory 
negligence  are  not  available  to  the 
defendant 

As  we  have  already  seen,  the  evi- 
dent purpose  of  the  statute  is  to  pro- 
tect the  lives  and  limbs  of  children 
by  prohibiting  their  employment  al- 
together under  a  certain  age  and  by 
prohibiting  their  employment  in  cer- 
tain occupations  under  another  pre- 
scribed age  and  in  regulating  their 
employment  in  other  occupations 
under  a  designated  age.  If  the  de- 
fenses of  assumed  risk  and  contribu- 
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tory  negligence  were  still  available 
to  the  defendant,  the  purpose  of  the 
statute  would  in  a  large  measure  be 
defeated.  In  discussing  this  ques- 
tion in  Louisville,  H.  &  St.  L.  R.  Co. 
V.  Lyons,  155  Ky.  396,  48  L.R.A. 
(N.S.)  667, 159  S.  W.  971,  the  Ken- 
tucky court  of  appeals  said :  "There 
are  many  employers  who  engage  the 
services  of  children  because  their 
labor  can  be  obtained  at  less  cost 
than  the  labor  of  adults.  There  are 
also  parents  who  do  not  seem  to  care 
how  dangerous  the  employment  in 
which  their  children  are  engaged, 
and  so,  between  the  unconcern  of 
the  employer  and  the  indifference  of 
the  parent,  it  was  a  common  thing 
to  find  children  of  tender  years 
working  at  occupations  in  which 
they  were  liable  at  any  moment  to 
be  crippled  or  killed.  The  child, 
thoughtless,  forgetful,  and  careless, 
as  the  majority  of  them  are,  was 
thus  subjected  to  continual  danger. 
Confronted  by  this  distressing  con- 
dition existing  in  many  places,  the 
legislature  endeavored  to  remedy  it 
by  the  enactment  of  this  statute, 
prohibiting  the  employment  of  chil- 
dren in  certain  occupations.  The 
legislature  knew  from  observation 
and  experience  that  one  way  to  ac- 
complish the  desired  result  would 
be  to  impose  a  direct  penalty  on  the 
employer,  as  the  law  does.  But  the 
imposition  of  a  small  penalty  on 
the  employer  was  not  all  the  legisla- 
ture intended  to  do  in  its  efforts  to 
save  children  from  being  crippled  or 
killed  in  dangerous  occupations,  or 
the  only  burden  it  was  intended  the 
employer  should  assume  if  he  vio- 
lated the  statute.  To  so  construe  it 
would  be  to  lose  sight  of  the  rights 
of  the  child,  who  should  receive  the 
fullest  measure  of  compensation  if 
injured  while  working  in  a  forbid- 
den employment.  If  the  child  is  to 
assume  the  risk  of  danger  that  fol- 
lows his  thoughtlessness  or  want  of 
care,  or  is  to  be  charged  with  negli- 
gence because  his  immature  judg- 
ment and  youthful  habits  caused  the 
accident,  then  in  many  cases  »on  the 
child,  and  not  the  employer,  would 
be  put  the  consequences  of  the  un- 


lawful act  of  the  employer.  The 
child,  in  accepting  emplojonent,  does 
not  knowingly  violate  any  law  or 
purposely  do  any  wrong,  but  the  em- 
ployer does;  and  between  the  two, 
the  employer,  for  the  benefit  of  the 
child,  should  bear  all  the  burden,  and 
the  child  none.  In  other  words,  the 
employer  should  be  required,  so  far 
as  compensation  can  do  it,  to  put 
the  child  in  the  same  condition  as  he 
would  have  been  except  for  the 
wrongful  employment  which  caused 
his  injury." 

On  the  same  question  in  the  case 
of  Lenahan  v.  Pittston  Coal  Min. 
Co.  218  Pa.  311,  12  L.R.A.(N.S.) 
461,  120  Am.  St.  Rep.  885,  67  Atl. 
642,  the  supreme  court  of  Pennsyl- 
vania said:  "After  full  considera- 
tion we  are  unanimously  of  the 
opinion  that  the  legislature,  under 
its  police  power,  could  fix  an  age 
limit  below  which  boys  should  not 
be  employed,  and  when  the  age  limit 
was  so  fixed,  an  employer  who  vio- 
lates the  act  by  engaging  a  boy 
under  the  statutory  age  does  so  at 
his  own  risk,  and  if  the  boy  is  in- 
jured while  engaged  in  the  perform- 
ance of  the  prohibited  duties  for 
which  he  was  employed,  his  employ- 
er will  be  liable  in  damages  for  in- 
juries thus  sustained.  This  rule  is 
founded  on  the  principle  that  when 
the  legislature  definitely  established 
an  age  limit  under  which  children 
should  not  be  employed,  as  it  had 
the  power  to  do,  the  intention  was 
to  declare  that  a  child  so  employed 
did  not  have  the  mature  judgment, 
experience,  and  discretion  necessary 
to  engage  in  that  dangerous  kind  of 
work.  A  boy  employed  in  violation 
of  the  statute  is  not  chargeable  with 
contributory  negligence  or  with 
having  assumed  the  risks  of  employ- 
ment in  such  occupation." 

Counsel  for  the  defendant  invoke 
the  rule  that  the  violation  of  a  stat- 
utory duty  by  the  employer  does  not 
abolish  the  defenses  of  assumption 
of  risk  and  contributory  negligence 
in  the  absence  of  a  statute  to  that 
effect.  For  example,  in  the  cases  of 
Patterson  Coal  Co.  v.  Poe,  81  Ark. 
343,  99  S.  W.  538,  and  Mammoth 
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Vein  Coal  Co.  v.  Bubliss,  83  Ark. 
567,  104  S.  W.  210,  the  court  had 
under  consideration  a  statute  re- 
quiring the  defendant  company  to 
furnish  props  to  the  miners  under 
certain  conditions.  The  court  held 
that  the  failure  to  furnish  the  props, 
as  required  by  the  statute,  consti- 
tuted negligence  on  thq  part  of  the 
company,  but  that  the  defenses  of 
assumed  risk  and  contributory  neg- 
ligence were  available  to  the  defend- 
ant because  these  defenses  were  not 
abolished  by  the  statute.  That  stat- 
ute, however,  while  it  increased  the 
liability  of  the  mine  owner,  did  not 
decrease  the  obligation  of  the  miner 
to  exercise  due  care  for  his  own 
safety.  The  employment  of  miners 
was  not  prohibited.  The  distinction 
is  that  in  those  cases  the  employ- 
ment was  lawful.  In  the  instant 
case  the  employment  of  the  child 
was  prohibited.  The  injury  result- 
ed from  the  unlawful  employment 
and  while  the  child  was  engaged  in 
doing  the  precise  thing  that  it  was 
hired  to  do.  American  Car  &  Foun- 
dry Co.  V.  Armentraut,  214  111.  509, 
'73  N.  E.  766;  Rolin  v.  R.  J.  Rey- 
nolds Tobacco  Co.  141  N.  C.  300, 

7  L.R.A.(N.S.)  335,  53  S.  E.  891, 

8  Ann.  Cas.  638;  and  Louisville,  H. 
&  St.  L.  R.  Co.  V.  Lyons,  48  L.R.Au 
(N.S.)  667,  and  case  note  (155  Ey. 
396, 159S.  W.  971). 

It  is  next  contended  by  counsel 
for  the  defendant  that  it  offered  to 
prove  that  the  plaintiff  misrepre- 
sented his  age  to  the  defendant  at 
the  time  he  was  employed,  and  that 
such  testimony  was  competent. 
They  contend  that  the  representa- 
tion of  the  plaintiff  that  he  was  over 


the  fact  that  he  obtained  employ- 
ment by  misrepre-  ^^^„,  ^,  ^^ 

Sentmg        niS        age.    representation 

Section  1  of  the  act  **'  *••• 
under  which  the  case  at  bar  was 
brought  contains  an  absolute  pro- 
hibition against  the  employment  of 
children  under,  fourteen  years  of 
age.  They  were  considered  by  the 
legislature  as  being  too  young  and 
inexperienced  to  work  for  anyone 
except  their  parents  and  guardians 
during  the  vacation.  The  prohibi- 
tion extends  to  all  children  within 
the  prescribed  age.  The  good  faith 
of  the  employer  or  his  knowledge  of 
the  age  of  the  child  is  not  material. 
The  defendant  was  by  the  statute 
permitted  to  employ  only  children 
above  the  age  of  fourteen  years.  It 
must  ascertain  at  its  peril  that  the 
boys  that  it  employs  are  of  the  class 
that  it  may  lawfully  employ.  In 
this  connection,  we  refer  to  the  rea- 
soning of  the  supreme  court  of 
Pennsylvania  in  the  case  of  Lenahan 
V.  Pittston  Coal  Min.  Co.  218  Pa. 
811,  12  L.R.A.(N.S.)  461,  120  Am. 
St.  Rep.  885,  67  Atl.  642,  which  is 
copied  above.  This  court  has  held 
that,  under  the  statute  prohibiting 
the  sale  of  intoxicating  liquors  to 
minors,  it  is  no  excuse  or  justifica- 
tion of  the  one  selling  the  liquor  to 
parent  or  guardian  that  both  he  and 
the  minor  believed  at  the  time  that 
the  latter  was  of  age.  Edgar  v. 
State,  37  Ark.  219,  and  Harper  v. 
State,  91  Ark.  422,  25  L.R.A.(N.S.) 
669, 121  S.  W.  737, 18  Ann.  Cas.  435. 
For  another  reason,  however,  the 
judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 
The  defendant  offered  to  prove  that 


the  prescribed  age  would  absolve  the   '  t^e  plaintiff  represented  to  it  that 


defendant  from  liability  while  the 
child  was  at  work  for  it.  The  au- 
thorities on  this  point  are  in  conflict, 
and  we  refer  to  case  notes  in  20 
L.R.A.(N.S.)  500;25L.R.A.(N.S.) 
708,  and  42  L.RA.  (N.S.)  624,  for  a 
collection  of  the  authorities  on  both 

4 

sides  of  the  question.  We  take  the 
view  that  the  right  of  tlie  child  to 
maintain  an  action  for  injuries 
under  the  statute  is  not  affected  by 


he  was  sixteen  years  of  age  at  the 
time  he  was  employed,  and  that  it 
would  not  have  employed  him  unless 
it  had  thought  he  was  over  fourteen 
years  of  age.    This  „  ,^ 
testimony  was  com-  fZlY-ifb^itr- 
petent.     The  plain-  ;i*ii~f"**  " 
tiff's    right   to    re- 
cover depended  upon  the  fact  that 
he  was  under  fourteen  years  of  age. 
His  father  testified  as  to  his  age^ 
and  it  was  competent  for  the  de- 
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f endant  to  introduce  in  evidence  his 
declaration  as  to  his  age. 

In  Edgar  v.  State,  37  Ark.  219, 
and  Pounders  v.  State,  37  Ark.  399, 
it  was  held  that  a  minor  to  whom 
liquor  was  sold  was  a  competent 
witness  to  prove  his  own  age,  and 
that  there  could  be* no  objection  to 
his  stating  that  he  derived  his 
knowledge  from  an  entry  of  his 
birth  in  a  family  Bible,  or  from 
other  sources  of  information.  Pro- 
fessor Greenlcaf  says  that  while  a 
person's  belief  as  to  his  own  age 
rests  upon  hearsay  only,  and  not  on 
actual  observation  and  recollection, 
such  belief,  sufficient  as  it  is  for 
action  in  the  practical  affairs  of  life, 
ought  also  to  be  admissible  in  judi- 
cial inquiries,  and  such  is  the  view 
generally  accepted.  1  Greenleaf ,  Ev. 
16th  ed.  §  430  k.  The  same  author 
says  that  a  person's  appearance  may 
be  evidence  of  his  age,  at  least,  with- 
in broad  limits.    Id.  §  14  1. 

In  Com.  V.  HoUis,  170  Mass.  433, 
48  N.  E.  632,  the  defendant  was 
charged  with  carnal  knowledge  of  a 


female  ulider  sixteen  years  of  age, 
and  the  supreme  court  of  Massachu- 
setts held  that  her  testimony  as  to 
her  age  would  have  been  competent, 
and  that  it  was  also  competent  for 
the  jury  to  consider  her  appearance 
in  determining  her  age.  Of  course, 
the  value  of  such  testimony  is  for 
the  jury. 

Therefore,  we  are  of  the  opinion 
that  the  excluded  evidence  would 
have  tended  to  contradict  the  evi- 
dence adduced  by  the  plaintiff  at  the 
trial  as  to  his  age.  The  age  of  the 
plaintiff  was  material,  and  the  ex- 
clusion of  testimony  which  tended 
to  contradict  the  evidence  adduced 
by  him  on  that  point  was  necessarily 
prejudicial.  Koester  v.  Rochester 
Candy  Works,  194  N.  Y.  92,  19 
L.R.A.(N.S.)  783,  87  N.  E.  77,  16 
Ann.  Cas.  589,  and  cases  cited. 

For  the  error  in  excluding  the  evi- 
dence offered  by  the  defendant  as  to 
the  plaintiff's  age,  the  judgment 
must  be  reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 


ANNOTATION. 
Constitiilioiiality  of  chfld  labor  laws. 


I.  Introdaction,  1216. 
n.  Statutes  prohibiting  employment: 

a.  In  general,  1217. 

b.  In  dangerous,  etc.,  occupations, 

1222. 

/.  Introduction, 

The  child  labor  laws,  the  validity  of 
which  has  been  before  the  courts,  have 
had  various  purposes.  They  may  be 
divided  into  laws  the  purpose  of  which 
is:  (1)  To  prohibit  the  employment, 
of  children  under  a  certain  age;  (2) 
to  prohibit  the  employment  of  children 
under  a  certain  age  in  certain  specified 
emplojrments;  (3)  to  regulate  the 
hours  of  labor  of  children;  and  (4)  to 
fix  a  minimum  wage  for  children. 
Statutes  of  the  last  two  classes  have 
frequently  included  women  within 
their  provisions,  and  those  of  the  third 
class  have  related  to  all  classes  of  la- 
bor. The  present  note,  however,  deals 
with  these  statutes  only  so  far  as  they 
relate  to  children. 


III.  Statutes  limiting  hours  of  labor  or 

prohibiting  labor  at  certain  times, 
1224. 

IV.  Minimum  wage  statutes,  1226. 

The  Federal  statute  which  sought  to 
control  child  labor  through  a  control 
of  interstate  commerce  Was  held  un- 
constitutional in  Hammer  v.  Gagen- 
hart  (1918)  247  U.  S.  251,  Bt  L.  ed. 
1101,  3  A.L.R.  649,  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724.  The  court 
here  holds  it  not  to  be  within  the  au- 
thority of  Congress  to  control  inter- 
state commerce  in  the  shipment  of 
child-made  goods  because  of  the  effect 
of  the  circulation  of  such  goods  in 
other  states  where  the  evil  of  this 
clas^  of  labor  has  been  recognized  by 
local  legislation  and  the  right  to  em- 
ploy child  labor  has  been  more  rigo^ 
ously  restrained  than  in  the  statb  of 
production. 
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A  statute  relating  to  the  issuance  of 
employment  certificates  to  minors  was 
held  unconstitutional  in  Collett  v. 
Scott  (1906)  30  Pa.  Super.  Ct.  Rep. 
430,  on  the  ground  that  it  made  an 
unreasonable  classification  in  the  con- 
ditions precedent  to  the  issuance  of 
such  a  certificate. 

11.  statutes  proHibiting  employment, 

a.  In  general. 

The  courts  have  uniformly  sustained 
a  statute  prohibiting  the  emplojrment 
of  children  in  certain  occupations. 

California.— Re  Spencer  (1906)  149 
Cal.  396,  117  Am.  St.  Rep.  139,  86  Pac. 
896,  9  Ann.  Gas.  1105.  See  also  Re 
Weber  (1906)  149  Gal.  392,  86  Pac. 
809,  infra. 

Indiana. — Inland  Steel  Go.  v.  Yedi- 
nak  (1909)  172  Ind.  423,  139  Am.  St. 
Rep.  389,  87  N.  E.  229. 

Louisiana.  —  State  v.  Rose  (1910) 
125  La.  462,  2$  L.R.A.(N.S.)  821,  51 
So.  496. 

Maryland.  —  Mt.  Vernon-Woodberry 
Cotton  Duck  Go.  v.  Frankfort  Marine 
Acci.  &  Plate  Glass  Ins.  Go.  (1909)  111 
Md.  561,  134  Am.  St.  Rep.  636,  75  Atl. 
105. 

New  Jersey.  —  Bryant  v.  Skillman 
Hardware  Go.  (1908)  76  N.  J.  L.  45, 
69  Atl.  23. 

North  Carolina. — Starnes  v.  Albion 
Mfg.  Go.  (1908)  147  N.  G.  556,  17 
L.RAl.(N.S.)  602,  61  S.  E.  525,  15  Ann. 
Gas.  470. 

Pennsylvania. — ^Lenahan  v.  Pittston 
Goal  Min.  Go.  (1907)  218  Pa.  311,  12 
L.R.A.(N.S.)  461,  120  Am.  St.  Rep. 
885,  67  Atl.  642;  Stehle  v.  Jaeger 
Automatic  Mach.  Go.  (1908)  220  Pa. 
617,  69  Atl.  1116,  14  Ann.  Gas.  122. 

See  Green  v.  Appleton  Woolen  Mills 
(1916)  162  Wis.  145,  155  N.  W.  958, 
infra,  II.  b.  And  see  generally  the 
cases  dealing  with  statutes  prohibit- 
ing the  employment  of  children  in  dan- 
gerous occupations,  in  the  same  sub- 
division. 

Statutes  going  farther  in  the  way  of 
restricting  child  labor,  and  prohibit- 
ing it  altogether  under  a  certain  age, 
have  been  sustained.  Tebby  DiUBY 
Co.  V.  NAUiEY  (reported  herewith) 
ante,  1208.  It  is  stated  in  Lenahan  v. 
Pittston  Goal  Min.  Go.  (Pa.)  aupra, 
12  A.L  R.— 77. 


that  "the  legislature,  under  its  police 
power,  could  fix  an  age  limit  below 
which  boys  should  not  be  employed." 
This  case,  however,  related  to  persons 
employed  in  and  about  anthracite  coal 
mines. 

Such  a  law  is  a  valid  exercise  of 
the  police  power.  Lenahan  v.  Pittston 
Goal  Min.  Go.  (Pa.)  supra.  Not  only 
is  such  a  law  held  to  be  within  the 
police  power  of  the  state,  but  it  has 
been  held,  further,  that  it  violates 
none  of  the  fundamental  rights  of  the 
parent.  Starnes  v.  Albion  Mfg.  G(f. 
(N.  C.)  supra. 

A  statute  prohibiting  the  employ- 
ment or  exhibition  of  girls  under  four- 
teen years  of  age  at  dances  or  in  theat- 
rical exhibitions  was  held  not  invalid 
as  taking  away  from  parents  the  right 
to  employ  their  children  in  any  lawful 
occupation,  but  to  be  an  exercise  of 
the  power  of  the  state  as  parens  patriae 
to  protect  the  physical,  mental,  and 
moral  welfare  of  children.  People  v. 
Ewer  (1894)  141  N.  Y.  129,  25  L.R.A. 
794,  38  AnL  St.  Rep.  788,  86  N.  £.  4. 
A  statute  prohibiting  the  employment 
of  a  child  under  fourteen  years  of  age 
in  any  business  or  service  whatever, 
during  any  part  of  the  term  of  the 
public  school  of  the  district  in  which 
the  child  resides,  was  sustained  in 
New  York  v.  Chelsea  Jute  Mills  (1904) 
43  Misc.  266,  88  N.  Y.  Supp.  1085. 

The  statutes  involved  in  the  forego- 
ing cases  have  related  to  various  oc- 
cupations, and  have  contained  various 
limitations.  The  statute  involved  in 
Inland- Steel  Go.  v.  Yedinak  (1909)  172 
Ind.  423,  139  Am.  St.  Rep.  389,  87  N.  E. 
229,  prohibited  the  employment  for 
more  than  sixty  hours  in  any  one  week, 
or  for  more  than  ten  hours  in  any  one 
day,  except  for  the  purpose  of  making 
a  shorter  day  of  the  last  day  of  the 
week,  of  a  child  under  sixteen  years 
of  age,  in  any  manufacturing  or  mer- 
cantile establishment,  mine,  quarry, 
laundry,  renovating  works,  bakery,  or 
printing  office.  The  statute  involved 
in  State  v.  Rose  (1910)  125  La.  462, 
26  L.R.A.(N.S.)  821,  51  So.  496,  made 
it  unlawful  to  employ  any  child  under 
the  age  of  fourteen  years  to  labor  or 
work  in  any  mill,  factory,  mine,  pack- 
ing house,  manufacturing  establish- 
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ment,  workshop,  laundry,  millinery  or 
dressmaking  store,  or  mercantile  es- 
tablishment in  which  more  than  five 
persons  are  employed,  or  in  any  thea- 
ter or  concert  hall,  or  in  or  about  any 
place  of  amusement  where  intoxicat- 
ing liquors  are  made  or  sold,  or  in  any 
bowling  alley,  boot-blacking  estab- 
lishment, freight  or  passenger  ele- 
vator, or  in  the  transmission  or  dis- 
tribution of* messages,  either  telegraph 
or  telephone,  or  any  other  messages  or 
merchandise,  or  in  any  other  occupa- 
tion, not  herein  enumerated,  which 
may  be  deenied  unheathf ul  or  danger- 
ous, but  containing  a  proviso  that  this 
section  did  not  apply  to  agricultural 
or  domestic  industries.  The  statute 
involved  in  Mt.  Vernon-Woodberry 
Cotton  Dtick  Co.  V.  Frankfort  Marine 
Acci.  &  Plate  Glass  Ins.  Co.  (1909)  111 
Md.  561,  134  Am.  St.  Rep.  636,  75  Atl. 
105,  made  it  unlawful  to  employ  any 
person  under  fourteen  years  of  age  .in 
any  mill  or  factory  in  the  state,  with 
certain  exceptions.  The  statute  in- 
volved in  Bryant  v.  Skillman  Hardware 
Co.  (1908)  76  N.  J.  L.  45,  69  Atl.  23, 
prohibited  the  employment  of  any 
child  under  the  age  of  fourteen  years 
hi  factories^  workshops,  mills,  and  all 
places  where  the  manufacture  of 
goods  of  any  kind  was  carried  on. 
The  statute  involved  in  Starnes  v.  Al- 
bion Mfg-  Co.  (1908)  147  N.  C.  556,  17 
L.R.A.(N.S.)  602,  61  S.  E.  525,  15  Ann. 
Cas.  470,  forbade  the  employment  of 
children  under  twelve  years  of  age  in 
factories  or  manufacturing  establish- 
ments. The  statute  involved  in'Lena- 
han  V.  Pittston  Coal  Min.  Co.  (1907) 
218  Pa.  811,  12  L.R.A.(N.S.)  461,  120 
Am.  St.  Rep.  885,  67  Atl.  642,  related 
to  persons  employed  in  and  about  an- 
thracite coal  mines ;  and  provided  that 
no  person  under  fifteen  years  of  age 
should  be  appointed  to  oil  the  ma- 
chinery, and  no  person  should  oil  dan- 
gerous parts  of  machinery  while  it 
Was  in  motion.  The  court,  however, 
states  the  power  of  the  legislature 
quite  broadly,  as  follows :  "After  full 
consideration  we  are  unanimously  of 
the  opinion  that  the  legislature,  under 
its  police  power,  could  fix  an  age  limit 
below  which  boys  should  not  be  em- 
ployed."    In  the  subsequent  case  of 


Stehle  V.  Jaeger  Automatic  Mach.  Co. 
(1908)  220  Pa.  617,  69  Atl.  1116,  14 
Ann.  Cas.  122,  the  court  interprets  the 
Lenahan  Case  as  holding  it  to  be  with- 
in the  power  of  the  legislature  to  fix 
an  age  limit  below  which  childreB 
should  not  be  employed  ''in  dangerous 
kinds  of  work."  The  statute  involved 
in  the  Stehle  Case  provided  that  no 
minor  under  sixteen  years  of  age 
should  be  permitted  to  clean  or  oil 
machinery  while  in  motion,  or  to  oper- 
ate or  otherwise  have  the  care  or  cus- 
tody of  an  elevator. 

An  attack  upon  such  statutes  has 
frequently  been  made,  as  regards  the 
classifications  contained  therein,  it  be- 
ing urged  that  there  is  an  unlawful 
discrimination.  The  statute  involved 
in  Re  Spencer  (1906)  149  CaL  396, 117 
Am.  St.  Rep.  137,  86  Pac.  896,  9  Ann. 
Cas.  1105,  prohibited  the  employment 
of  a  child  under  fourteen  years  of  age 
in  any  mercantile  institution,  office, 
laundry,  manufactory,  workshop,  res- 
taurant, hotel,  or  apaiqtnient  house,  or 
in  the  distribution  or  transmission  of 
merchandise  or  messages,  but  provid- 
ed for  the  employment  of  children  over 
twelve  years  of  age  upon  a  permit 
from  a  court,  obtained  upon  a  sworn 
statement  of  the  parents,  and  also  that 
during  any  regular  vacation  of  the 
public  schools  a  child  over  twelve 
years  might  work,  upon  a' permit  from 
the  principal  of  the  school.  This  stat- 
ute was  sustained  over  the  objection 
that  it  was  a  special  law  for  the  pun- 
ishment of  crime,  where  a  general  law 
could  be  made  applicable,  that  it  wa» 
not  of  uniform  operation,  but  discrimi- 
natory, and  that  it  would  deprive  per- 
sons of  the  right  to  acquire  and  pos- 
sess property.  In  support  of  *^ 
objection  that  the  law  was  discrimina- 
tory, it  was  further  urged  that  this 
was  true,  for  the  reason  that  it  did  not 
prohibit  the  employment  of  minors  m 
all  .occupations,  but  only  in  those  spe- 
cifically mentioned;  that  work  at  oth- 
er places,  of  which  saloons,  barber 
shops,  railroads,  ferries,  and  ware- 
houses were  specified  as  instances, 
would  be  equally  injurious ;  and  that* 
in  order  to  be  general  and  unifo^^**** 
they  should  be  included  in  the  P^ 
hibition.    In  answer  to  this  contenUon 
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the  court  says:  "There  is  nothing  in 
the  act  to  indicate  a  purpose  on  the 
part  of  the  legislature  to  make  use  of 
the  laudable  object  of  protecting  chil- 
dren as  a  mere  pretense  under  which 
to  impose  burdens  upon  some  occupa- 
tions or  trades,  and  favor  others.  It 
appears  to  have  been  framed  in  good 
faith,  and  for  the  purpose  of  promot- 
ing the  general  welfare  by  protecting 
minors  from  injury  by  overwork,  and 
by  facilitating  their  attendance  at 
school.  The  legislature  may  undoubt- 
edly forbid  the  employment  of  children 
under  the  age  of  fourteen  years  at  any 
regular  occupation,  if  the  interest  of 
the  children  and  the  general  welfare 
of  society  will  be  thereby  secured  and 
promoted.  The  power  to  forbid  their 
employment  in  certain  occupations, 
and  not  in  all,  depends  on  the  ques- 
tion whether  or  not  any  appreciable 
number  of  children  are  employed  in 
the  callings  not  forbidden,  and  wheth- 
er or  not  those  callings  are  injurious 
to  them,  or  less  injurious  than  those 
forbidden.  If  certain  occupations  are 
especially  harmful  to  young  children, 
and  others  are  not  so,  there  can  be  no 
serious  doubt  that  it  is  within  the 
power  of  the  legislature  to  forbid  their 
employment  in  one  class,  and  permit 
it  in  the  other.  The  difference  in  the 
results  would  justify  the  classification 
with  a  view  to  the  difference  in  the 
legislation.  Also,  if  children  are  em- 
ployed in  certain  occupations  to  their 
injury,  and  are  not  employed  at  all  in 
others,  or  so  infrequently  that  the 
number  is  inappreciable  and  inslg- 
nificanty  the  occupations  regularly 
employing  them  have  no  ground  to 
complain  of  discrimination.  They 
compose  the  entire  class  to  which  the 
legislation  is  directed, — ^the  class 
which  causes  the  injury  which  is  to  be 
prevented, — and,  upon  the  facts  as- 
sumed, neither  the  children  nor  the 
persons  engaged  in  the  occupations  in 
which  they  are  not  employed  would  be 
affected  by  the  prohibition  as  to  other 
occupations.  The  preliminary  ques- 
tions as  to  the  effect  of  the  specified 
occupations  on  the  children,  and  as  to 
the  number  of  children  engaged  there- 
in, are  questions  of  fact  for  the  legis- 


lature to  ascertain  and  determine.  It 
has  determined  that  the  facts'  exist  to 
authorize  the  particular  legislation. 
If  any  rational  doubt  exists  as  to  the 
soundness  of  the  legislative  judgment 
upon  the  existence  of  the  facts,  that 
doubt  must  be  resolved  in  favor  of  the 
legislative  action,  and  the  law  must 
accordingly  be  held  to  be  valid  in  these 
respects.  The  specifications  of  forbid- 
den callings  are  broad  and  compre- 
hensive. Even  of  those  which,  as 
counsel  assert,  are  omitted  from  the 
classification,  we  cannot  say  that  a 
saloon  is  not  a  'mercantile  institution,* 
it  being  a  place  where  merchandise  is 
sold,  nor  that  a  barber  shop  is  not  a 
'workshop,'  it  being  a  place  where  a 
handicraft  is  carried  on,  nor  that  fer- 
ries and  railroads  are  not  engaged  in 
the  'distribution  or  transmission  of 
merchandise  or  messages.'  At  all 
events,  in  view  of  the  rule  that  a  stat- 
ute must  be  liberally  construed,  to  the 
end  that  it  may  be  declared  constitu- 
tional rather  than  unconstitutional, 
.  .  .  we  would  not  give  the  descrip- 
tion of  forbidden  occupations  this  nar- 
row construction  in  order  to  make  the 
law  invalid.  The  decision  of  the  leg- 
islature that  the  specified  occupations 
are  more  injurious  to  children  than 
other  occupations  not  mentioned,  and 
hence  the  subject  of  special  regula- 
tion, and  that  they  constitute  prac- 
tically all  the  injurious  occupations  in 
which  children  are  employed  at  all, 
and  therefore  the  only  cases  in  which 
regulation  is  needed,  is  not  so  mani- 
festly incorrect,  not  so  beclouded  with 
doubt  concerning  its  accuracy,  as  to 
justify  the  court  in  declaring  it  un- 
founded, and  the  law  consequently  in- 
valid." In  holding  that  the  statute  in- 
volved in  State  v.  Rose  (1910)  125  La. 
462,  26  L.R.A.(N.S.)  821,  51  So.  496. 
set  forth  supra,  did  not  make  an  un- 
lawful discrimination,  the  court  says 
that  the  legislature  has  the  power  to 
discriminate  between  occupations,  by 
classifying  some  of  them  as  unsuited 
to  the  proper  mental  power  or  physi- 
cal development  of  children  of  tender 
years;  that  in  such  a  matter  the  judg- 
ment of  the  court  cannot  be  substi- 
tuted for  the  discretion  of  the  law- 
maker; and  that  the  act  might  have 
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been  deemed  arbitrary  and  unreason- 
able if  it  had  prohibited  the  employ- 
ment of  children  in  all  kinds  of  occu- 
pations. A  statute  prohibiting  the  em- 
ployment in  any  mill  or  factory  other 
than  establishments  for  the  manufac- 
turing of  canned  goods,  of  any  person 
under  fourteen  years  of  age,  with  cer- 
tain exceptions  which  related  to  only 
part  of  the  state,  was  sustained  in  Mt. 
Vernon-Woodberry  Cotton  Duck  Co.  v. 
Frankfort  Marine  Acci.  &  Plate  Glass 
Ins.  Co.  (1909)  111  Md.  561,  134  Am. 
St.  Rep.  636,  75  Atl.  105.  The  classi- 
fication as  to  a  part  of  the  state  is  not 
discussed  beyond  the  statement  that 
the  power  of  the  legislature  to  make 
regulations  for  certain  parts  of  the 
state  can  no  longer  be  questioned,  so 
long  as  the  classification  does  not  ap- 
pear to  be  unreasonable  or  arbitrary. 
The  exception  from  the  operation  of^ 
the  statute  of  canning  factories  is  dis- 
cussed quite  extensively,  and  it*  is  said 
that  the  conditions  under  which  chil- 
dren labor  in  canning  factories  may  be 
entirely  different  from  the  conditions 
under  which  they  are  required  to  work 
in  other  factories  or  mills,  and  much 
less  injurious,  or  dangerous  to  health, 
and  the  court  must  assume  that  the 
legislature,  in  excepting  from  the 
operation  of  the  statute  establishments 
for  manufacturing  canned  goods,  did 
so  for  reasons  entirely  consistent  with 
the  purpose  of  the  act  to  protect  the 
health  of  the  children  of  the  state,  and 
that  it  acted  upon  knowledge  pos^ 
sessed  by  it  that  fully  justified  the  ex- 
emption of  such  establishments  from 
the  regulations  applicable  to  other 
factories  and  mills.  A  statute  for- 
bidding the  employment  of  a  child  un- 
der fourteen  years  of  age,  and  the 
working  of  a  child  under  sixteen  years 
of  age  more  than  sixty  hours  in  any 
one  week,  or  more  than  ten  hours  in 
any  one  day  except  for  the  purpose  of 
making  a  shorter  day  of  the  last  day 
of  the  week,  in  any  manufacturing  or 
mercantile  establishment,  mine,  quar- 
ry, laundry,  renovating  works,  bakery, 
or  printing  office,  is  held  to  be  based 
upon  a  natural,  just,  and  reasonable 
classification,  so  that  it  does  not 
violate  the  constitutional  provision 
against    class    legislation,    in    Inland 


Steel  Co.  V.  Yedinak  (1909)  172  M 
423,  139  Am.  St.  Rep.  389,  87  N.  E. 
229.  A  statute  which  prohibits  the 
employment  of  children  in  the  enumer- 
ated occupations  where  more  than  five 
persons  are  employed  is  not  an  unlaw- 
ful discrimination  between  such  em- 
ployments, or  businesses,  and  those 
employing  less  than  five  persons. 
State  V.  Rose  (1910)  125  La.  462,  26  ' 
L.R.A.(N.S.)  82JL,  51  So.  496.  The 
court  states  that  the  lawmakers  had 
to  draw  the  line  somewhere  so  as  to 
exclude  from  the  purview  of  the  gen- 
eral terms  of  the  statute  occupations 
pursued  by  families  in  which  but  a 
few  persons  were  employed. 

See  Re  Weber  (1906)  149  Cal.  392, 
86  Pac.  809,  and  Green  v.  Appleton 
Woolen  Mills  (1916)  162  Wis.  145, 155 
N.  W.  958,  infra,  II.  b. 

Employment  in  domestic  service  and 
in  farming  has  quite  generally  been 
excepted  from  the  operation  of  these 
statutes.  Such  an  exception  is  sus- 
tained. The  exemption  of  domestic  la- 
bor and  the  several  kinds  of  farming 
from  the  operation  of  a  child  labor  act 
is  not  an  unreasonable  discrimination, 
since  such  work  is  generally  carried 
on  at  home  and  is  a  part  of  that  gen- 
eral home  industry  which  should  not 
be  too  much  discouraged,  and  further, 
it  is  usually  under  the  immediate  care 
and  supervision  of  the  parents,  or 
those  occupying  the  place  of  parents, 
and  hence  is  not  liable  to  cause  much 
injury.  Re  Spencer  (1906)  149  Cal. 
396,  117  Am.  St.  Rep.  137,  86  Pac.  896. 
9  Ann.  Cas.  1105.  A  statute  prohibit- 
ing the  employment  of  children  under 
fourteen  years  of  age  in  certain  enu- 
merated occupations,  but  expressly  ex- 
cepting from  the  provisions  of  the 
statute  agricultural  or  domestic  in- 
dustries, does  not  make  an  unlawful 
discrimination  in  favor  of  children 
who  work  in  the  excepted  industries, 
and  against  minors  who  work  at  other 
pursuits.  State  v.  Rose  (1910)  125 
La.  462,  26  L.R.A.(N.S.)  821,  51  So. 
496. 

Under  some  statutes,  children  with- 
in the  prohibited  class  are  permitted  to 
labor  under  certain  conditions.  Va- 
rious provisions  of  this  kind  have  been 
sustained.     A  provision  in  a  statute 


ANNO.— CHILD  LABOR  LAWS— CONSTITUTIONALITY. 


1221 


prohibiting  generally  the  employ ment| 
of  children  under  fourteen  years  of 
age  in  certain  specified  occupations, 
to  the  effect  that,  if  either  parent  of 
such  child  makes  a  sworn  statement 
to  the  judge  of  the  juvenile  court, 
showing  certain  facts,  the  judge  in 
his  discretion  may  issue  a  permit  al- 
lowing such  child  to  work,  is  not  an 
unlawful  discrimination  against  or- 
phans and  abandoifed  children,  since 
.  the  exception  allowed  by  the  proviso 
is  not  made  for  the  benefit  of  the  child, 
but  for  that  of  the  parent;  it  is  a  bur- 
den put  upon  the  child  because  of  the 
special  necessity  of  his  case  which 
justifies  the  different  provision  re- 
specting him.  Re  Spencer  (Cal.)  su- 
pra. A  general  statute  prohibiting 
child  labor  in  the  case  of  children  un- 
der sixteen  years  of  age,  but  contain- 
ing, an  exception,  upon  certain  condi- 
tions, allowing  children  not  less  than 
twelve  years  of  age  to  work,  but  pro- 
viding that  no  child  under  sixteen 
years  of  age  shall  work  at  any  gainful 
occupation  during  the  hours  that  pub- 
lic schools  are  in  session,  unless  such 
child  can  read  English  at  sight  and 
write  simple  English  sentences,  or  is 
attending  night  school,  is  not  invalid, 
since  the  proviso  concerning  illiterate 
children  is  a  reasonable  regulation  to 
prevent  those  having  control  of  such 
children  from  working  them  to  such  an 
extent  as  to  hinder  them  from  acquir- 
ing, or  endeavoring  to  acquire,  at  least 
the  beginning  of  an  education  before 
arriving  at  the  age  of  sixteen  years. 
Ibid. 

Various  specific  constitutional  guar- 
anties have  been  invoked  against  the 
child  labor  statutes.  That  such  a  stat- 
ute does  not  violate  the  guaranty 
against  the  impairment  of  contracts  is 
held  in  Inland  Steel  Co.  v.  Yedinak 
(1909)  172  Ind.  423,  139  Am.  St.  Rep. 
389,  87  N.  E.  229.  Two  statutes  were 
involved  in  this  case,  one  prohibiting 
entirely  the  employment  of  a  child  un- 
der fourteen  years  of  age  in  any  manu- 
facturing establishment  within  the 
state,  the  other  prohibiting  the  em- 
ployment of  a  person  under  sixteen 
years  of  age  in  a  manufacturing  estab-  • 
lishment  for  more  than  sixty  hours  in 
any  one  week,  or  for  more  than  ten 


hours  in  any  one  day  except  for  the 
purpose  of  making  a  shorter  day  of 
the  last  day  of  the  week.  The  con- 
stitutional objections  which  were 
urged  in  that  case  were  urged  with 
reference  to  both  statutes.  In  holding 
that  such  statutes  did  not  violate  the 
provision  of  the  Federal  Constitution, 
prohibiting  the  passage  of  a  law  im- 
pairing th^  obligation  of  contracts,  the 
court  says  that  that  restriction  was 
intended  to  prohibit  the  enactment  of 
laws  impairing  such  valid  contracts, 
only,  as  should  be  in  existence  and 
outstanding  at  the  time  of  the  adop- 
tion of  the  law. 

See  Green  v.  Appleton  Woolen  Mills 
(1916)  162  Wis.  145,  155  N.  W.  958, 
infra,  II.  b. 

The  5th  Amendment  to  the  Federal 
Constitution  was  held  not  available  to 
render  such  statutes  invalid,  on  the 
theory  that  this  Amendment  operated 
only  as  a  restriction  of  Federal  power, 
and  had  no  application  to  the  states. 
Inland  Steel  Co.  v.  Yedinak  (Ind.)  su- 
pra. 

A  statute  prohibiting  the  employ- 
ment of  any  child  under  the  age  of 
fourteen  years  in  certain  enumerated 
employments  is  not  a  special  or  pri- 
vate act,  nor  does  it  a*bridge  the  privi- 
leges of  citizens  of  the  United  States. 
Bryant  v.  Skillman  Hardware  Co. 
(1908)  76  N.  J.  L.  45,  69  Atl.  23. 

The  guaranty  in  the  14th  Amend- 
ment to  the  Federal  Constitution 
against  the  abridgment  of  privileges 
and  immunities  was  held  not  available 
to  a  corporation,  that  guaranty  being 
held  to  have  been  made  for  the  pro- 
tection of  natural  persons.  Inland 
Steel  Co.  V.  Yedinak  (Ind.)  supra. 

A  statute  prohibiting  entirely  the 
employment  of  a  child  under  fourteen 
years  of  age  in  any  manufacturing 
establishment,  and  another  statute 
prohibiting  the  employment  of  a  per- 
son under  sixteen  years  of  age  in  a 
manufacturing  establishment  for  more 
than  sixty  hours  in  any  one  week,  or 
for  more  than  ten  hours  in  any  one 
day  except  for  the  purpose  of  making 
a  shorter  day  of  the  last  day  of  the 
week,  is  not  a  violation  of  the  guar- 
anty in  the  14th  Amendment  of  the 
equal    protection    of   the    laws,    and 
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asrainst  the  deprivation  of  property 
without  due  process  of  law.  Ibid.  The 
inhibition  of  the  14th  Amendment  is 
held  to  be  against  the  arbitrary  dep- 
rivation and  unnecessarily  unjust  in- 
terference with  private  rights.  It  is 
said  that  children  under  sixteen  years 
of  age  are  wards  of  the  state,  and  are 
pre-eminently  fit  subjects  for  the  pro- 
tecting care  of  its  police  power;  that 
the  state  is  vitally  interested  in  its 
own  preservation  and,  looking  to  that 
end,  must  safeguard  and  protect  the 
life,  person,  health,  and  morals  of  its 
future  citizens;  that  the  length  to 
which  the  state  may  go  in  providing 
measures  looking  toward  the  physical, 
moral,  and  intellectual  well-being  of 
its  helpless  and  dependent  wards  is  a 
question  of  expediency  and  propriety 
which  it  is  the  province  of  the  legisla- 
ture to  determine,  and  so  long  as  the 
statutes  have  a  direct  and  appropriate 
relation  to  the  end  sought  by  the  legis- 
lature in  that  enactment,  and  are  in 
no  wise  an  unreasonable,  unnecessary, 
or  arbitrary  interference  with  the 
property  of  anyone,  or  with  the  right 
of  anyone  to  make  contracts,  the  stat- 
utes must  be  sustained. 

A  statute  prohibiting  the  employ- 
ment of  a  child  under  the  age  of  four- 
teen years  in  certain  enumerated  em- 
ployments is  not  a  denial  of  the  equal 
protection  of  the  law.  Bryant  v.  Skill- 
man  Hardware  Co.  (N.  J.)  supra. 

A  statute  prohibiting  the  employ- 
ment of  minors  under  the  age  of  four- 
teen years  in  certain  enumerated 
employments  is  not  a  violation  of  a 
constitutional  provision  that  all  men 
are  by  nature  free  and  independent, 
entitled  to  certain  natural  and  inalien- 
able rights,  among  which  are  those  of 
enjoying  and  defending  life  and  lib- 
erty, acquiring,  possessing,  and  pro- 
tecting property ,r  and  pursuing  and  ob- 
taining safety  and  happiness.    Ibid. 

The  constitutional  guaranty  of  the 
liberty  of  contracts  does  not  apply  to 
children  of  tender  years,  nor  prevent 
legislation  for  their  protection. 
Starnes  v.  Albion  Mfg.  Co.  (1908)  147 
N.  C.  556, 17  L.R.A.(N.S.)  602,  61  S.  E. 
525,  15  Ann.  Cas.  470. 

h.  In  dangerou9f   etc,,  occupations. 

Some  statutes  prohibit  the  employ- 


^ment  of  children  in  dangerous  occu- 
pations, or  those  injurious  to  the 
health  or  morals,  without  enumerating 
specific  occupations;  and  some  make 
this  general  prohibition,  in  addition 
to  certain  enumerated  occupations. 
Such  statutes  have  been  sustained.  Re 
Weber  (1906)  149  Gal..  392,  86  Pac. 
809;  Westerlund  v.  Kettle  River  Co. 
(1917)  137  Minn.  24,  162  N.  W.  680. 
16  N.  C.  C.  A.  72(^,  Green  v.  Appleton 
Woolen  Mills  (1916)  162  Wis.  145. 155  . 
N.  W.  958;  Squires  v.  Brown  (1919) 
170  Wis.  165,  174  N.  W.  548. 

See  Lenahan  v.  Pittston  Coal  Min. 
Co.  (1907)  218  Pa.  311,  12  L.R.A. 
(N.S.)  461,  120  Am.  St.  Rep.  885,  67 
Atl.  642,  and  Stehle  v.  Jaeger  Auto- 
matic Mach.  Co.  (1908)  220  Pa.  617. 
69  Atl.  1116,  14  Ann.  Cas.  122,  supra. 
II.  a. 

A  statute  relating  to  the  employ- 
ment of  minors  under  sixteen  years  of 
age,  which,  after  prohibiting  their 
employment  in  various  enumerated 
lines  of  work,  concludes  with  the  pro- 
hibition that  they  shall  not  be  em- 
ployed in  any  capacity  whatever  in  the 
manufacture  of  goods  for  immoral 
purposes,  or  any  other  employment 
dangerous  to  their  lives  or  limbs,  or 
their  health  or  morals,  is  not  uncon- 
stitutional in  that  the  basis  for  its 
application  is  left  in  doubt  and  uncer- 
tainty. Westerlund  v.  Kettle  River 
Co.  (1917)  137  Minn.  24,  162  N.  W. 
680,  15.  N.  C.  C.  A.  720.  The  court 
says:  "The  thing  condemned  is  the 
dangerous  work,  and  there  can  be  no 
special  difficulty  in  determining  what 
particular  employment  is  or  may  be 
dangerous.  If  this  contention  were 
to  be  sustained,  then  many  of  our 
statutes  of  long  standing  would  go 
down  as  unconstitutional.  For  in- 
stance, we  have  a  statute  which  de- 
clares that  it  shall  be  unlawful  to  as- 
sault another  with  a  dangerous  or 
deadly  weapon.  Another  statute  pro- 
hibits the  employment  of  a  minor  un- 
der the  age  of  eighteen  years,  in  any 
practice  or  exhibition  'dangerous'  to 
his  life  or  health.  What  constitutes  a 
dangerous  or  deadly  weapon,  and  what 
constitutes  a  'dangerous'  exhibition, 
will  often  present  a  question  of  fact 
to  be  determined  before  the  statute 
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can  be  held  to  have  been  violated.  And 
the  statute  cannot  be  held  unconstitu- 
tional because  the  determination  of 
that  fact  precedes  the  conclusion  that 
it  has  been  violated,  or  because  the 
determination  thereof  is  committed  to 
the  court." 

The  statute  involved  in  Squires  v. 
Brown  (1919)  170  Wis.  165,  174  N.  W. 
548,  provided  that  "no  employer  shall 
employ,  require,  permit  or  suffer  any 
minor  ...  to  work  in  any  place 
of  employment  or  at  any  employment 
dangerous  or  prejudicial  tp  the  life, 
health,  safety  or  welfare  of  such  mi- 
nor," and  contained  a  provision  con- 
ferring powers  on  the  industrial  com- 
mission to  ascertain  and  fix  a  clas- 
sification of  employments  and  places 
of  employment  of  minors.  Until  such 
commission  should  investigate,  ascer- 
tain, and  fix  the  classification  provided 
in  the  section,  the  legislature  classified 
the  occupations  within  its  meaning. 
It  was  held  by  the  court  to  be  ap- 
propriate for  the  legislature  to  declare 
what  employments  and  places  of  em- 
ployment were  dangerous  within  the 
meaning  of  the  statute;  that  the  de- 
termination of  the  employments  and 
places  of  employment  which  came 
within  the  category  was  a  fact  for  it 
to  ascertain  within  its  legislative 
function,  or,  if  it  deem  proper,  to  com- 
mit such  determination  to  the  indus- 
trial commission. 

The  statute  involved  in  Re  Weber 
(Cal.)  supra,  made  it  unlawful  to  em- 
ploy or  hire  any  child  under  the  age  of 
sixteen  years  in  any  business,  exhibi- 
tion, or  vocation  injurious  to  the 
health  or  dangerous  to  the  life  or  limb 
of  such  child.  The  fixing  by  the  legis- 
lature upon  the  age  of  sixteen  was 
held  not  to  be  an  arbitrary  discrimina- 
tion between  those  who  were  over  that 
age  and  those  under  that  age,  the 
court  saying  that  it  is  competent  for 
the  legislature  to  provide  regulations 
for  the  protection  of  children  of  im- 
mature years ;  that  the  growth  of  the 
child  is  gradual  and  the  age  of  ma- 
turity varies  with  different  children; 
that  it  is  impossible  for  any  person  to 
fix  the  exact  time  when  a  child  is 
capable  of  protecting  itself;  and  that 
consequently  the  legislative  judgment 


in  regard  to  the  proper  age  at  which 
such  regulation  shall  become  appli- 
cable to  the  child  cannot  be  interfered 
with  by  the  courts.  The  statute  in- 
volved in  Green  v.  Appleton  Woolen 
Mills  (1916)  162  Wis.  145,  155  N.  W. 
958,  prohibited  the  employment  of 
minors  under  the  age  of  sixteen  years 
in  operating  carding  machines.  In 
sustaining  this  statute  the  court  says : 
"The  right  of  the  legislature  to  pro- 
hibit the  employment  of  minors  around 
dangerous  machinery,  who  have  not 
reached  the  age  of  sound  discretion,  ib 
recognized  by  the  courts  generally,  if 
not  universally.  It  has  been  recog- 
nized by  this  court  at  all  times  and  in 
numerous  cases.  Primarily  it  is  for 
the  legislature  to  say  when  the  youth- 
ful mind  and  judgment  become  suf- 
ficiently mature  so  that  a  minor  may 
properly  be  permitted  to  engage  in  a 
hazardous  occupation.  The  limit  here 
has  been  fixed  at  the  age  of  sixteen, 
and  the  lawmaking  power  was  acting 
clearly  within  its  discretion  in  placing 
it  there.  So,  too,  the  legislature  were 
justified  in  putting  a  machine  having 
live  rolls  into  which  the  hands  of  the 
operator  might  be  drawn,  such  as  the 
carding  machine  in  question,  on  the 
prohibited  list,  and  the  court  properly 
rejected  testimony  tending  to  show 
that  the  machine  was  not  dangerous. 
.  .  .  If  the  statute  has  simply  for- 
bidden the  employment  of  a  minor  at  a 
dangerous  machine,  the  question 
whether  the  machine  was  dangerous 
would  ordinarily  be  for  the  jury.  But 
legislators  bringing  to  bear  their 
knowledge  and  experience  may  very 
properly  place  machines  having  pow- 
er-driven rolls,  so  located  that  the 
operator  may  get  caught,  in  a  class  of 
machines  which  those  under  sixteen 
years  of  age  may  not  operate." 

There  is  no  unconstitutional  impair- 
ment of  the  obligation  of  a  contract, 
where  there  was  no  contract  of  em- 
ployment for  any  definite  period  of 
time  between  the  employer  and  em- 
ployee. Ibid.  In  fact  it  is  stated  that 
"the  extent  to  which  a  mdnor  may  bind 
himself  by  contract  is  peculiarly  with- 
in the  field  of  legislative  discretion. 
If  the  contract  was  made  before  the 
1911  law  was  passed,  and  extended 
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beyond  the  time  of  the  action,  the 
legislature  might,  in  the  legitimate  ex- 
ercise of  the  police  power,  abrogate 
it." 

The  provision  in  a  statute  prohibit- 
ing the  employment  in  any  business, 
exhibitioH,  or  vocation  injurious  to  the 
health,,  or  dangerous  to  the  life  or 
limb  of  a  child,  or  in  or  for  the  voca- 
tion, occupation,  service,  or  purpose 
of  singing,  playing  on  musical  instru- 
ments, rope  or  wire  walking,  dancing, 
begging,  or  peddling,  or  as  a  gymnast, 
acrobat,  contortionist,  or  rider  in  any 
place  whatsoever,  or  for  or  in  any  ob- 
scene, indecent,  or  immoral- business, 
exhibition,  or  practice  whatever,  or 
for  or  in  any  mendicant  or  wandering 
business  whatsoever,  that  nothing  in 
the  statute  should  apply  to  or  affect 
the  employment  or  use  of  any  child  as 
a  singer  or  musician  in  any  church, 
school,  or  academy,  or  the  teaching  or 
learning  of  the  science  or  practice  of 
music,  or  the  employment  of  any  child 
«     as  a  musician  at  any  concert,  or  any 
other  musical  entertainment,  on  the 
written  consent  of  the  mayor  of  the 
city  or  president  of  the  board  of  trus- 
tees of  the  city  or  town  where  such 
concert  or  entertainment  takes  place, 
is  not  an  unfair  discrimination.     Re 
Weber   (1906)    149  Cal.  392,  86  Pac. 
809.    In  support  of  the  contention  that 
this  was  an  unfair  discrimination,  it 
was  urged  that  the  excepted  employ- 
ments, so  far  as  the  court  could  see, 
might  be  as  injurious  to  the  health  or 
morals,  or  as  dangerous  to  the  life  or 
limb  of  a  child,  as  those  which  were 
prohibited   in  the   law,   and   that  no 
prohibition  was  lawful  under  the  Con- 
stitution unless  it  extended  to  all  em- 
ployments which  were  equally  inju- 
rious.    The  court  answered  this  by 
saying:    'In  matters  of  this  kind  the 
legislature    has    large    discretion;    it 
must  determine  the  degree  of  injury 
to  health  or  morals  which  the  differ- 
ent kinds  of  employment  inflict  upon 
the  child,  and  the  corresponding  ne- 
cessity for  protecting  the  child  from 
the  effects  thereof,  and  unless  its  de- 
cision in  that  regard  is  manifestly  un- 
reasonable,  there   is   no   ground   for 
judicial    interference.      We    do    not 
think  the  law  in  question  so  unrea- 


sonable as  to  require  us  to  hold  it  un- 
constitutional." 

Ill,  statutes  limiting  hours  of  labor  w 
prohibiting  labor  at  certain  times, 

A  statute  prohibiting  the  employ- 
ment of  children  more  than  a  specified 
number  of  hours  per  day  is  held  .valid. 
Inland  Steel  Co.  v.  Yedinak  (1909)  172 
Ind.  423,  139  Am.  St.  Rep.  389,  87  N.  E. 
229;  Com.  v.  Hamilton  Mfg.  Co.  (1876) 
120  Mass.  383 ;  People  ex  rel.  Hoelder- 
lin  V.  Kane  (1913)  79  Misc.  140,  139 
N.  Y.  Supp.  350;  Bolton  v.  Stete  (1909) 
11  Ohio  C.  C.  N.  S.  472;  State  v.  Shorey 
(1906)  48  Or.  396,  24  L.R.A.(N.S.) 
1121,  86  Pac.  881. 

A  statute  limiting  the  hours  of  labor 
of  minors  and  women  to  not  longer 
than  twelve  hours  in  any  day,  nor 
more  than  sixty  hours  in  any  week, 
was  sustained  in  Com.  v.  Beatty 
(1900)  15  Pa.  Super.  Ct.  Rep.  5.  The 
chief  argument  in  that  decision,  how- 
ever, is  directed  to  its  validity  as  lim- 
iting the  hours  of  labor  of  women. 

A  provision  to  the  effect  that  any 
child  over  twelve  years  of  age  might 
work  at  the  prohibited  occupation  dur- 
ing the  time  of  the  regular  vacations 
of  the  public  schools,  upon  a  permit 
from  the  principal  of  the  school  at- 
tended by  the  child  during  the  term 
next  preceding  the  vacation,  is  valid. 
Re  Spencer  (1906)  149  Cal.  396,  117 
Am.  St.  Rep.  137,  86  Pac.  896,  9  Ann. 
Gas.  1105. 

Such  a  statute  is  a  valid  exercise  of 
the  police  power.  Bolton  v.  State 
(1909)  11  Ohio  C.  C.  N.  S.  472.  Such 
legislation  may  be  sustained  either  as 
a  health  or  as  a  police  regulation. 
Com.  V.  Hamilton  Mfg.  Co.  (1876)  120 
Masa  383. 

A  charter  granted  to  a  corporation 
by  a  state  does  not  preclude  the  state 
from  limiting  the  hours  of  labor  of 
minors  and  women.    Ibid. 

The  provisions  of  §  3  of  the  Colo- 
rado Women  &  Children  Labor  Act  of 
1903,  to  the  effect  that  no  woman  of 
sixteen  years  of  age  or  more  shall  be 
required  to  work  or  labor  for  more 
than  eight  hours  in  the  twenty-four- 
hour  day  "in  any  mill,  factory,  manu- 
facturing establishment,  shop,  or  store 
.    .    .    where  such  labor,  work,  or  oc- 
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cupation  by  its  nature  requires  the 
woman  to  stand  or  be  upon  her  feet 
in  order  to  satisfactorily  perform  her 
labor,"  were  held  in  Burcher  v.  Peo- 
ple (1907)  41  Colo.  495,  124  Am.  St. 
Rep.  143,  93  Pac.  14,  not  to  be  within 
the  scope  of  the  title  of  the  act,  "An 
Act  to  Prescribe  and  Regulate  the 
Hours  of  Employment  for  Women  and 
Children  in  Mills,  Factories,  Manu- 
facturing Establishments,  Shops, 
Stores,  and  Any  Other  Occupation 
Which  May  be  Deemed  Unhealthful  or 
Dangerous."  The  decision  was  upon 
the  ground  that  the  title  had  to  do 
with  occupations  which  in  and  of 
themselves  may  be  deemed  unhealth- 
ful or  dangerous,  whereas  the  provi- 
sions in  question  treat  of  occupations 
which,  for  aught  that  is  said  therein 
to  the  contrary,  are  entirely  safe  and 
healthful,  or  refer  only  to  labor  which 
might  inferentially  be  deemed  inju- 
rious or  unhealthful,  so  that  they  were 
not  within  the  scope  of  the  title,  even 
assuming  that  it  is  competent  for  the 
legislature  under  the  eight-hour  con- 
stitutional amendment  to  regulate  the 
hours  of  employment,  not  only  where 
the  occupation  or  branch  of  industry, 
in  itself,  is  injurious  or  dangerous,  but 
also  where,  though  the  particular  oc- 
cupation or  place  of  work  is  perfectly 
safe  and  healthful,  the  labor  per- 
formed is  injurious  or  unhealthful. 

The  statutes  limiting  hours  of  labor 
have  contained  various  provisions. 
The  statutes  sustained  in  Inland  Steel 
Co.  V.  Yedinak  (1909)  172  Ind.  423,  139 
Am.  St.  Rep.  389,  87  N.  E.  229,  pro- 
hibited the  employment  of  a  person 
under  sixteen  years  of  age  in  any 
manufacturing  establishment  for  more 
than  sixty  hours  in  any  one  week,  or 
for  more  than  ten  hours  in  any  one 
day  except  for  the  purpose  of  making 
a  shorter  day  of  the  Idst  day  of  the 
week.  The  constitutional  objections 
which  were  urged  in  this  case  are  set 
forth  above,  in  connection  with  an- 
other statute  which  was  also  involved 
in  this  case,  which  prohibited  the  em- 
ployment of  a  child  under  fourteen 
years  of  age  in  any  manufacturing  es- 
tablishment within  the  state.  The 
statute  involved  in  People  ex  rel. 
Hoelderlin  v.  Kane   (1913)   79  Misc. 


140,  139  N.  Y.  Supp.  350,  limited  the 
hours  of  labor  of  minors  and  women, 
in  factories  other  than  canning  estab- 
lishments, to  nine  hours  a  day  and 
fifty-four  hours  a  week.  The  court 
considered  such  a  statute  not  open  to 
question  so  far  as  it  related  to  minors, 
and  took  up  the  entire  opinion  in  dis- 
cussing its  validity  as  it  related  to 
women.  The  statute  involved  in  Bol- 
ton V.  State  (1909)  11  Ohio  C.  C.  N.  S. 
472,  prohibited  the  employment  of  a 
girl  under  eighteen  years  of  age  more 
than  eight  hours  in  one  day,  in  fac- 
tories, etc.  The  statute  involved  in 
State  V.  Shorey  (1906)  48  Or.  396,  24 
L.R.A.(N.S.)  1121,  86  Pac.  881,  made 
it  unlawful  to  employ  a  child  under 
sixteen  years  of  age  at  any  work  be- 
fore the  hour  of  7  in  the  morning  or 
after  the  hour  of  6  at  night,  and  also 
prohibited  the  employment  for  longer 
than  ten  hours  for  any  one  day,  or 
more  than  six  days  in  any  one  week, 
and  made  it  necessary  that  every  such 
child  under  sixteen  years  of  age 
should  be  entitled  to  not  less  than 
thirty  minutes  for  mealtime  at  noon, 
but  provided  that  such  mealtime 
should  not  be  imputed  as  part  of  the 
work  hours  of  the  day.  The  only  part 
of  the  statute,  however,  which  was 
passed  upon,  was  that  prohibiting  the 
employment  of  a  child  under  sixteen 
years  of  age  for  longer  than  ten  hours 
in  any  one  day,  the  court  stating  the 
defendant  was  not  accused  or  con- 
victed of  violating  the  provisions  re- 
lating to  the  hours  within  which  the 
child  might  work,  and  was  therefore 
not  in  a  position  to  raise  the  question 
as  to  its  validity. 

The  guaranty  of  the  14th  Amend- 
ment to  the  Federal  Constitution 
against  depriving  any  person  of  life, 
liberty,  or  property  without  due  proc- 
ess of  law,  does  not  render  invalid  a 
law  limiting  the  hours  of  labor  for 
children.  State  v.  Shorey  (Or.)  supra. 
Children  are  not  "sui  juris,  and  can 
only  contract  to  a  limited  extent.  They 
are  wards  of  the  state  and  subject  to 
its  control.  As  to  them  the  state 
stands  in  the  position  of  parens  patrise, 
and  may  exercise  unlimited  supervi- 
sion and  control  over  their  contracts,' 
occupation,  and  conduct,  and  the  lib- 
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erty  and  right  of  those  who  assume  to 
deal  with  them."  It  is  stated  to  be 
competent  for  the  state  to  forbid  the 
employment  of  children  in  certain 
callings  merely  because  it  believes 
such  prohibition  to  be  for  their  best 
interest,  although  the  prohibited  em- 
ployment does  not  involve  a  direct 
danger  to  life  or  limb ;  that  such  legis- 
lation is  not  an  unlawful  interference 
with  the  parents'  control  over  the 
child,  or  right  to  its  labor,  nor  with 
the  liberty  of  the  child. 

A  statute  prohibiting  the  employ- 
ment of  children  in  the  nighttime  is 
valid.  Com.  v.  Wormser  (1918)  260 
Pa.  44,  103  Atl.  500. 

The  statute  involved  in  Com.  v. 
Wormser  (Pa.)  supra,  is  not  set  out 
in  that  case.  The  defendant  was  con- 
victed, and  his  conviction  sustained, 
for  employing  a  boy  under  sixteen 
years  of  age  in  a  glass  factory  before 
6  o'clock  in  the  morning  and  after  8 
o'clock  in  the  evening,  and  for  employ- 
ing such  boy  without  having  secured 
an  employment  certificate.  In  sustain- 
ing the  validity  of  the  statute,  the 
court,  after  stating  that  it  was  an  ac- 
tion under  the  general  police  power, 
says :  ''Its  object  is  declared  to  be  'to 
provide  for  the  health,  safety,  and  wel- 
fare of  minors,'  and  it  is  too  clear  for 
discussion  that  this  is  an  appropriate 
subject  for  legislative  action,  not  only 
in  the  exercise  by  the  commonwealth 
of  its  authority  as  parens  patriae,  but 
also  of  the  inalienable  power  to  enact 
such  laws  as  promote  the  health,  mor- 
als, and  general  welfare  of  the  people. 
In  determining  the  validity  of  the  stat- 
ute enacted  under  the  police  power, 
the  question  is.  Does  the  regulation 
subserve  a  reasonable  public  purpose? 
.  .  .  It  is  too  late  to  contend  that 
reasonable  supervision  by  the  state  of 
the  time  and  conditions  of  service  of 
employees  of  industrial  establishments 
is  a  matter  resting  wholly  on  the  con- 
sent of  the  employer  and  the  employed. 
.  .  .  What  is  a  reasonable  time 
within  which  children  should  be  ex- 
cluded frobi  places  of  labor  is  a  legis- 
lative question.    It  can  hardly  be  con- 


tended that  the  state  is  without  au- 
thority to  protect  persons  of  immature 
years  from  exposure  to  the  danger  and 
exhausting  toil  of  factories,  and  noth- 
ing has  been  brought  to  our  attention 
which  leads  us  to  the  conclusion  that 
the  period  fixed  by  the  statute  is  arbi- 
trary and  unreasonable.  It  was  clear- 
ly within  the  authority  of  the  legisla- 
ture to  provide  that  children  under  the 
age  of  sixteen  should  not  be  employed 
in  factories  at  night,  at  which  time 
their  highest  mental  and  physical  in- 
terests require  that  they  have  rest  and 
sleep.  We  find  nothing  incompatible 
with  personal  rights  in  the  regulation 
that  no  minor  shall  be  employed  to 
work  in  any  establishment,  unless  an 
employment  certificate  has  been  issued 
as  provided  by  the  statute." 

See  Re  Spencer  (1906)  149  Cat.  396, 
117  Am.  St.  Rep.  137,  86  Pac.  896,  9 
Ann.  Cas.  1105,  supra,  II.  a,  as  to  pro- 
hibiting work  within  the  period  cov- 
ered by  school  term. 

IV,  Minitnutn  wage  statutes. 

The  minimum  wage  laws  relating  to 
private  employment,  the  validity  of 
which  has  so  far  been  before  the 
courts,  have  been  confined  to  the  es- 
tablishment of  a  minimum  wage  for 
women,  or  for  women  and  minors. 
That  such  a  statute  is  constitutional 
is  the  uniform  holding  of  the  courts. 
State  V.  Crowe  (1917)  130  Ark,  272, 
L.R.A.1918A,  567,  197  S.  W.  4,  Ann. 
Cas.  1918D,  460  (statute  related  only 
to  female  employees) ;  Holcombe  v. 
Creamer  (1918)  231  Mass.  99, 120  N.  E. 
355  (statute  related  to  females  only)  ; 
Williams  v.  Evans  (1917)  139  Miniu 
32,  L.R.A.1918F,  542, 165  N.  W.  495, 166 
N.  W.  504  (statute  related  to  women 
and  minors) ;  Stettler  v.  O'Hara 
(1914)  69  Or.  519,  L.R.A.1917C,  944. 
139  Pac.  743,  Ann.  Cas.  1916A,  217, 
and  Simpson  v.  O'Hara  (1914)  70  Or. 
261,  141  Pac.  158,  both  of  which  were 
affirmed  by  an  evenly  divided  court  in 
(1917)  243  U.  S.  629,  61  L.  ed.  937,  37 
Sup.  Ct.  Rep.  475  (same) ;  Larsen  v. 
Rice  (1918)  100  Wash.  642,  171  Pac. 
1037   (same).  W.  A.  E. 
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GREGORY  CAREY. 

Arkansaa  Supt^eme  Courts  July  1,  1918» 
(135  Ark.  137,  204  S.  W.  748.) 

Malicious  prosecution  —  advice  of  justice  of  the  peace  —  eflfect. 

1.  Acting  on  the  advice  of  a  justice  of  the  peace  is  not  a  defense  to  an 
action  for  malicious  prosecution,  but  evidence  thereof  may  be  considered 
as  tending  to  show  absence  of  malice  and  in  mitigation  of  damages. 

[See  note  on  this  question  beginning  on  page  1230.] 


—  inf  exence  Of  malice. 

2.  Malice  cannot  be  inferred  from 
want  of  probable  cause  alone  in  an 
action  for  malicious  prosecution. 

[See  18  R.  C.  L.  30.] 

—  malice  as  matter  of  law. 

3.  One  cannot  be  said,  as  matter  of 
law,  to  be  guilty  of  malice  in  procur- 
ing a  warrant  for  the  arrest  of  one 
whom  he  believes  to  be  guilty  of  tak- 
ing property  which  does  not  belong  to 
him,  where  4ie  discloses  all  the  facts 


to  a  justice  of  the  peace,  and  acts  upon 
his  advice  in  making  the  affidavit  upon 
which  the  warrant  is  based. 
[See  18  R.  C.  L.  32.] 

—  amended  aflSdavit. 

4.  One  cannot  escape  liability  for 
malicious  prosecution  because  in  his 
original  affidavit  he  did  not  charge  a 
crime,  if  he  made  such  charge  in  an 
amended  affidavit  on  which  the  war- 
rant was  founded. 


App£AL  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Craig- 
head County  (Driver,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  malicious  prosecution.    Reversed. 


Statement  by  Hart$  J. : 

This  is  an  action  for  malicious 
prosecution,  brought  by  Gregory 
Carey  against  C.  W.  Kable  and  I.  N. 
Deadrick.  All  of  the  parties  lived 
at  the  town  of  Parkin,  in  Cross 
county,  Arkansas,  during  the  time 
of  the  transactions  involved  in  this 
lawsuit.  C.  W.  Kable  was  a  planter, 
and  Prince  Jackson,  colored,  raised 
a  crop  on  his  place  during  the  years 
1913,  1914,  and  1915.  I.  N.  Dea- 
drick was  a  ginner,  and  Gregory 
Carey  was  a  lawyer.  In  the  latter 
part  of  the  year  1915,  there  was  a 
dispute  between  Kable  and  Jackson 
as  to  the  amount  owed  the  former 
by  the  latter  for  rent  and  supplies. 
Jackson  employed  Carey  to  repre- 
sent him  in  a  settlement  with  Kable, 
and  transferred  to.  Carey  his  inter- 
est in  a  bale  of  cotton,  grown  on  the 
farm  of  Kable,  which  was  at  the  gin 
of  Deadrick.  A  share  cropper  of 
Jackson  also  transferred  his  inter- 
est in  the  bale  of  cotton  to  Carey. 
Kable  forbade  Carey  and  Jackson 


from  taking  the  cotton  away  from 
Deadrick's  gin,  claiming  that  he  had 
a  lien  on  it  for  supplies  furnished 
Jackson  during  the  years  1913  and 
1914.  Carey  moved  the  bale  of  cot- 
ton from  the  gin  and  notified  Dea- 
drick and  Kable  that  he  had  done 
so,  and  told  them  what  interest  he 
claimed  in  the  bale  of  cotton.  On 
the  6th  day  of  January,  1916,  Kable 
and  Deadrick  made  an  affidavit  be- 
fore a  justice  of  the  peace  in  which 
they  charged  that  Carey  and  Jack- 
son did,  on  the  5th  day  of  January, 
1916,  take  one  bale  of  cotton  from 
the  platform  of  the  Parkin  Gin 
Company  of  Parkin,  Arkansas, 
without  the  permission  of  I.  N. 
Deadrick,  and  prayed  a  warrant  for 
the  arrest  of  the  said  Carey  and 
Jackson.  A  warrant  of  arrest  was 
duly  issued  by  the  justice  of  the 
peace,  and  Carey  and  Jackson  gave 
bond  for  their  appearance  before 
him.  At  the  examining  trial  the 
affidavit  was  changed  to  one  charg- 
ing the  defendants  with  grand  lar- 
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ceny.  At  the  examining  trial  before 
the  justice  of  the  peace,  Carey  and 
Jackson  were  held  to  await  the  ac- 
tion of  the  grand  jury,  and  gave 
bond  for  their  appearance  in  the  cir- 
cuit court.  The  grand  jury  ignored 
the  charge  against  them,  and  they 
were  discharged  from  custody. 

According  to  the  evidence  ad- 
duced in  favor  of  the  plaintiff,  the 
affidavit  was  changed  during  the  ex- 
amining trial  charging  the  plaintiff 
with  the  crime  of  grand  larceny, 
and  as  changed  was  read  over  to  the 
defendants,  who  at  the  time  were 
sworn  to  the  affidavit  as  amended 
by  the  justice  of  the  peace.  They 
adopted  the  signatures  they  had 
made  to  the  original  affidavit  as 
their  signatures  to  the  affidavit  as 
amended. 

According  to  the  testimony  of  the 
defendants  themselves,  they  did  not 
make  oath  to  the  affidavit  as 
amended  in  which  Carey  and  Jack- 
son were  charged  with  grand  lar- 
ceny. The  amendment  was  made  at 
the  suggestion  of  the  deputy  prose- 
cuting attorney,  who  was  represent- 
ing the  state.  They  stated  that, 
when  the  matter  first  came  up,  they 
went  to  the  justice  of  the  peace  and 
stated  the  facts  to  him  with  regard 
to  the  dispute  between  themselves 
and  Carey  and  Jackson;  that  the 
justice  of  the  peace  advised  them 
that  Carey  and  Jackson  had  been 
guilty  of  trespass,  and  that  they  had 
intended  to  make  an  affidavit  charg- 
ing them  with  trespass;  that  they 
merely  stated  the  facts  to  be  in  that 
affidavit  that  Carey  and  Jackson 
did,  on  the  5th  day  of  January,  1916, 
take  one  bale  of  cotton  from  the 
platform  of  the  Parkin  Gin  Com- 
pany at  Parkin,  Arkansas,  without 
permission  of  I.  N.  Deadrick. 

Other  evidence  was  introduced  by 
the  plaintiff  tending  to  show  malice 
on  the  part  of  the  defendants  in 
swearing  out  the  warrant  against 
him  before  the  justice  of  the  peace. 
On  the  other  hand,  testimony  was 
introduced  by  the  defendants  tend- 
ing to  show  that  they  were  not  actu- 
ated by  malice  in  instituting  the 
prosecution  before  the  justice  of  the 


peace.  It  will  not  be  necessary  to 
set  out  this  testimony  in  detail  in 
order  to  pass  upon  the  assignments 
cf  error  presented  for  a  reveraal  of 
the  judgment. 

The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of 
$1,000,  and  from  the  judgment  ren- 
dered the  defendants  have  appealed. 

Messrs.  Killough,  Lines,  &  Killough 
for  appellants. 

Messrs.  Basil  Baker,  A.  B.  Shafer, 
and  C.  L.  Marsilliot  for  appellee. 

Hart,  J.,  delivered  the  opinion  of 
the  court : 

Counsel  for  the  defendants  assign 
as  error  the  action  of  the  court  in 
refusing  to  instruct  the  jury  that 
the  defendants  could  justify  their 
action  in  instituting  the  prosecution 
by  showing  that  they  relied  in  good 
faith  upon  the  advice  of  the  justice 
of  the  peace,  after  making  a  full 
and  fair  disclosure  of  all  the  facts 
to  him.  The  court  not  only  refused 
to  give  this  instruction,  but  gave 
the  converse  of  it.  The  jury  were 
instructed,  in  effect,  that  while  the 
fact  that  the  defendants  detailed  all 
the  facts  to  the  Justice,  if  done  in 
good  faith,  could  not  be  considered 
by  it  as  a  defense  to  the  action,  it 
was  proper  to  go  to  the  jury  as  a 
circumstance  tending  to  show  the 
absence  of  malice  in  suing  out  the 
warrant  for  the  plaintiff's  arrest, 
and  in  mitigation  of  damages. 

The  court  was  right  in  refusing 
the  instruction  asked  for  by  the  de- 
fendants, and  also  in  giving  the  one 
just  referred  to  for  the  plaintiff. 
We  have  held  that  proof  that  de- 
fendants acted  upon  the  advice  of 
counsel  learned  in  the  law,  or  upon 
the  advice  of  the  public  prosecutor, 
given  after  a  full  and  fair  statement 
of  all  the  known  facts,  will  be  a 
complete  defense  to  an  action  for 
malicious  prosecution  because  it  is 
conclusive  evidence  of  the  exij^tence 
of  probable  cause.  Price  v.  Morris, 
122  Ark.  382,  183  S.  W.  180.  The 
reason  is  probable  cause  depends 
upon  the  facts  and  the  law.  A  com- 
plainant may  know  the  facts  but  not 
the  law.    Therefore  he  may  obtain 
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advice  upon  the  latter  from  one 
learned  in  the  law  and  be  protected 
though  a  mistake  be  made  by  the 
legal  adviser.  Besides,  attorneys  at 
law  are  in  a  sense  officers  of  the 
court,  and,  upon  grounds  of  public 
policy,  where  a  complainant  has 
acted  upon  the  advice  of  competent 
counsel  in  good  faith,  after  a  full 
disclosure  of  all  the  facts,  he  should 
not  be  mulcted  in  damages  for  in- 
stituting a  prosecution  although  the 
party  accused  may  be  innocent  of 
the  crime  alleged  against  him. 
There  is,  however,  no  policy  of  the 
law  to  be  served  by  permitting  the 
complainant  to  accept  and  rely  upon 
the  opinion  and  advice  of  a  justice 
of  the  peace.  It  is  not  the  duty  of 
a  justice  of  the  peace  to  advise  pro- 
spective litigants.  They  are  not 
usually  learned  in  the  law,  and  on 
that  account  cannot  be  safe  advisers 
on  important  legal  questions.  While 
the  advice  of  the  justice  of  the  peace, 
under  such  circumstances,  is  not  a 
defense  to  an  action  for  malicious 
prosecution,  it  may  be  shown  in  evi- 
dence in  mitigation 

?r''o"eenuo».        ^^  damages,  and  as 
«d^ice  of  Justice  a  circumstaucc  tend- 

2iec"i?  ''*•''•"      ing  to  show  the  ab- 

sence  of  malice  on 
the  part  of  the  complainant.  Catzen 
v.  Belcher,  16  Ann.  Cas.  715  and 
case  note  (64  W.  Va.  314,  131  Am. 
St.  Rep.  903,  61  S.  E.  930).  Nu- 
merous decisions  of  courts  of  last 
resort  of  the  various  states  are  cited 
in  support  of  the  rule  laid  down. 
See  also  Cooley,  Torts,  3d  ed.  vol.  1, 
pp.  329  and  330. 

It  is  next  insisted  that  the  court 
erred  in  giving  instruction  No.  2  at 
the  request  of  the  plaintiff.  The  in- 
struction reads  as  follows :  "  'Malice' 
used  in  these  instructions  does  not 
necessarily  mean  hatred,  or  ill  will ; 
that  is  to  say,  it  is  not  necessary  for 
the  plaintiff  to  prove  that  the  de- 
fendants prosecuted  him  on  account 
of  any  hatred  or  ill  will  which  they 
bore  towards  him.  'Malice,'  as  used 
here,  means  any  unlawful  or  im- 
proper motive;  so  that  if  you  find 
from  the  evidence  that  the  defend- 


ants prosecuted  the  plaintiff,  not  in 
good  faith  and  for  the  purpose  of 
vindicating  the  law  and  punishing 
crime,  but  on  account  of  some  im- 
proper or  unlawful  motive,  then 
you  are  instructed  that  the  plaintiff 
has  made  out  a  cause  of  action  in 
this  respect.  'Malice,'  as  here  used, 
may  be  inferred  from  the  want  of 
probable  cause ;  that  is  to  say,  if  the 
defendants  prosecuted  the  plaintiff 
without  any  reasonable  or  probable 
cause  therefor,  you  would  be  justi- 
fied in  concluding  that  they  did  it 
maliciously." 

Counsel  for  the  defendants  insists 
that  the  giving  of  this  Instruction 
constitutes  error  calling  for  a  re- 
versal of  the  judgment.  In  this 
contention  we  think  counsel  are 
correct.  A  similar  instruction  was 
condemned  and  held  to  be  reversible 
error  in  the  case  of  L.  B.  Price 
Mercantile  Co.  v.  Cuilla,  100  Ark. 
316,  141  S.  W.  194,  and  in  Dare  v. 
Harper,  101  Ark.  37,  140  S.  W.  983. 
To  justify  an  action  for  malicious 
prosecution,  both  want  of  probable 
cause  and  malice  must  be  shown. 
Where  there  is  want  of  probable 
cause,  the  jury  may  infer  malice, 
but  they  cannot  properly  do  so  if 
all  the  facts  disclosed  lead  to  a  dif- 
ferent conclusion.  If  the  law  im- 
puted malice  from 
want  of  probable  i*;,i*i!"**  **' 
cause  alone,  then 
there  would  be  no  distinct  require- 
ment of  malice,  but  want  of  proba- 
ble cause  would  be  the  sole  element 
necessary. 

Counsel  for  the  plaintiff,  how- 
ever, insist  that  the  instruction  was 
not  prejudicial  because  the  undis- 
puted facts  show  that  the  defend- 
ants acted  maliciously  in  procuring 
the  arrest  and  prosecution  of  tiie 
plaintiff  for  taking  the  cotton  from 
the  gin  lot  of  Deadrick.  We  do  not 
think  counsel  are  correct  in  this 
contention. 

According  to  the  testimony  of  the 
defendants,  they  made  a  full  and 
fair  disclosure  of  all  the  facts  to 
the  justice  of  the  peace.  They  told 
him  about  the  respective  claims  of 
Kable  and  Carey  and  Jackson  to  the 
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bale  of  cotton.  After  they  had 
stated  the  facts  to  him,  the  justice 
of  the  peace  told  them  that  Carey 
and  Jackson  had  taken  property 
that  did  not  belong  to  them  and  that 
they  were  guilty  of  trespass.  They 
said  they  did  not  know  what  head 
the  charge  would  come  under,  and 
acted  in  good  faith  on  the  advice  of 
the  justice  of  the  peace,  believing 
that  they  were  signing  an  affidavit 
only  charging  him  with  taking 
property  that  did  not  belong  to  him 
from  the  gin  platform  without  the 
permission  of  Deadrick,  who  had 
the  cotton  in  his  charge.  It  is  true 
it  turned  out  that  Carey  was  not 
guilty  of  any  crime ;  but  the  defend- 
ants, according  to  their  testimony, 
believed  him  to  be  guilty  of  a  crime 
when  they  made  the  affidavit  to  pro- 
cure a  warrant  for  his  arrest,  and 
according  to  their  testimony  they 
acted  in  good  faith,  and  relied  upon 
the  opinion  and  advice  of  the  jus- 
tice of  the  peace  in 
aid  of  their  own 
judgrtlent.  Under 
these  circumstances,  it  could  not  be 
said,  as  a  matter  of  law,  that  they 
were  guilty  of  malice  in  instituting 
the  prosecution  against  Carey. 

Again,  it  is  insisted  by  counsel 
for  the  defendants  that  the  judg- 
ment should  be  reversed  because  the 
original  affidavit  signed  by  them  did 


—malice  aa 
matter  of   lavr. 


not  contain  a  criminal  charge,  and 
could  not  therefore  be  made  the 
basis  of  an  action  for  malicious 
prosecution.  In  answer  to  this  ar- 
gument, it  is  only  necessary  to  say 
that  the  plaintiff 
does  not  base  his  TmSl^u^ 
action  on  the  orig- 
inal affidavit.  It  is  based  entirely 
on  the  affidavit  as  amended,  in 
which  he  claims  that  the  defendants 
charge  him  with  grand  larceny. 
According  to  his  testimony,  the  de- 
fendants made  oath  to  the  affidavit 
after  it  was  changed  so  as  to  charge 
him  with  grand  larceny.  He  stated 
in  positive  terms  that  the  justice  of 
the  peace  asked  them  to  stand  up 
and  be  sworn ;  that  the  justice  read 
the  affidavit  to  them  with  the  words 
"grand  larceny"  in  it ;  that  he  then 
asked  them  if  the  signatures  to  the 
affidavit  were  their  own  signatures, 
and  the  defendants  admitted  them 
to  be  their  own ;  that  in  their  tes- 
timony the  defendants  charged  him 
with  grand  larceny  by  stealing  a 
bale  of  cotton  from  the  platform  of 
the  gin  of  Deadrick.  Therefore  the 
court  did  not  err  in  this  respect. 

For  the  error  in  giving  instruc- 
tion No.  2  at  the  request  of  the 
plaintiff,  as  indicated  in  the  opinion, 
the  judgment  must  be  reversed,  and 
the  cause  will  be  remanded  for  a 
new  trial. 


ANNOTATION. 

Malicious  {prosecution:  acting  on  advice  of  justice  of  the  peace,  magistrate, 

or  lajrman. 


It  is  well  settled  that  the  advice  of 
reputable  counsel,  fairly  obtained  and 
acted  upon,  will  serve  as  a  defense  in 
a  suit  for  malicious  prosecution,  and 
the  principal  question  in  the  cases 
falling  within  the  scope  of  the  pres- 
ent- annotation  is  whether  or  not  that 
rule  should  be  extended  to  the  advice 
of  magistrates  and  laymen.  Upon  this 
point  it  has  been  argued  that  the  pro- 
tecting power  of  the  rule  that  a  party 
who  begins  an  action  under  the  advice 
of  counsel  has  a  defense  to  an  action 
for  malicious  prosecution  cannot  be 
extended  beyond  the  limitation  that 


the  advice  be  given  by  a  licensed 
attorney  in  good  standing  and  of  re- 
puted learning  and  competency;  be- 
cause the  reason  for  the  rule  fails 
when  so  extended,  the  rule  having 
originated  in  the  policy  of  the  law  to 
encourage  prosecutions  when  there  is 
probable  cause,  actual  or  constructive, 
and  being  founded  on  the  theory  that 
persons  who  have  made  the  law  their 
study  and  followed  it  as  a  profession 
are,  in  a  sense,  officers  of  the  court, 
and  well-recognized  advisers  on  ques- 
tions of  law,  and  that  the  citizen  is 
justified  in  relying  and  acting  on  their 
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advice.  .See  Marks  v.  Hastings  (1892) 
101  Ala.  165,  13  So.  297,  and  Murphy 
V.  Larson  (1876)  77  111.  172.  And  in 
the  Massachusetts  case  of  Olmste^d  v. 
Partridge  (1860)  16  Gray  (Mass.)  881, 
the  reason  for  not  extending  the  rule 
was  stated  as  follows:  "Statements 
made  to  other  persons  [than  attor- 
neys] and  advice  given  by  them  never 
have  been  deemed  admissible.  The 
law  wisely  requires  that  a  party  who 
has  instituted  a  groundless  suit 
against  another  should  show  that  he 
acted  on  the  advice  of  a  person  who, 
by  his  professional  training  and  ex- 
perience, and  as  an  officer  of  the 
court,  may  be  reasonably  supposed  to 
be  competent  to  give  safe  and  prudent 
counsel  on  which  a  party  may  act  hon- 
estly and  in  good  faith,  although  to 
the  injury  of  another.  But  it  would 
open  the  door  to  great  abuses  of  legal 
process  if  shelter  and  protection  from 
the  consequences  of  instituting  an 
unfounded  prosecution  could  be  ob- 
tained by  proof  that  a  party  acted  on 
the  irresponsible  advice  of  one  who 
could  not  be  presumed  to  have  better 
means  of  judging  of  the  rights  and 
duties  of  the  prosecutor  on  a  given 
state  of  facts  than  the  prosecutor  him- 
self." Also,  as  is  in  effect  stated  in 
the  reported  case  (Kable  v.  Cabey, 
ante,  1227),  there  is  no  policy  of  the 
law  to  be  served  by  permitting  the 
complainant  to  accept  and  rely  upon 
the  opinion  and  advice  of  magistrates 
or  la3mien,  since  it  is  not  their  duty 
to  advise  prospective  litigants,  and, 
moreover,  they  are  not  usually  learned 
in  the  law.  And  in  Finn  v.  Frink 
(1892)  84  Me.  261,  80  Am.  St.  Rep. 
348,  24  Atl.  851,  the  court  said :  "Mag- 
istrates  are  not  counselors.  It  is  not 
a  privileged  duty  of  magistrates  to 
advise.  We  know  that  trial  justices 
are  not  learned  in  the  law,  nor  safe 
advisers  on  important  legal  questions. 
Of  this  there  can  be  no  better  evidence 
than  these  very  complaints  and  war- 
rants which  are  the  foundation  of  this 
case ;  and  still,  the  persons  who  acted 
as  magistrates  are  known  to  the  court 
as  intelligent  and  influential  men  in 
the  community  where  they  live.  Two 
things  are  to  be  investigated  prelim- 
inarily  to   the   conmiencement   of  a 


criminal  prosecution, — ^the  facts  and 
the  law.  Probable  cause  depends  up- 
on both.  A  complainant  may  know 
the  facts  but  not  the  law.  He  may  ob- 
tain advice  upon  the  latter  of  one 
learned  in  the  law,  and  be  protected 
though  a  mistake  be  made  by  the  legal 
adviser.  If  a  complainant  sees  fit  to 
proceed  without  advice  from  such  a 
source,  he  assumes  the  responsibility 
himself.  We  think  it  would  be  injudi- 
cious to  allow  any  extension  of  the 
doctrine  that  legal  advice  under  cer- 
tain conditions  may  constitute  prob- 
able cause  or  excuse  the  want  of  it. 
The  tendency  is  rather  in  the  opposite 
direction."  Brobst  v.  Ruff  (1882)  100 
Pa.  91,  45  Am.  Rep.  358,  also  discusses 
this  phase  of  the  question  under  con- 
sideration. 

In  Clinchfield  Coal  Corp.  v.  Redd 
(1918)  123  Va.  420,  96  S.  E.  836,  the 
court  stated  the  rule  as  follows :  "In 
order  that  legal  advice  may  be  used 
as  a  shield  against  a  suit  for  mali- 
cious prosecution,  it  must  be  given  by 
'a  person  accepted  and  licensed  by  the 
courts  as  one  learned  in  the  law  and 
competent  to  be  adviser  to  clients  and 
to  the  court.' "  And  in  fact,  the  great 
weight  of  authority  is  to  the  effect 
that  the  institution  of  an  action  can- 
not be  justified  by  a  mere  showing 
that  such  action  was  taken  in  reliance 
upon  the  advice  of  a  justice  of  the 
peace,  a  magistrate,  or  a  layman,  even 
though  after  a  full  and  fair  statement 
of  the  facts.  The  following  cases  sup- 
port this  rule : 

United  States. — Cook  v.  Proskey 
(1905)  70  C.  C.  A.  563,  138  Fed.  273 
(police  magistrate) .  And  see  Johnson 
V.  Daws  (1837)  5  Cranch,  C,  C.  283, 
Fed.  Cas.  No.  7,382. 

Alabama.  —  Marks  v.  Hastings 
(1893)  101  Ala.  165,  13  So.  297  (jus- 
tice of  the  peace) ;  Hotel  Supply  Co. 
V.  Reid  (1918)  16  Ala.  App.  563,  80  So. 
137  (magistrate). 

Arkansas. — ^Kable  v.  Carey  (report- 
ed herewith)  ante,  1227  (justice  of 
the  peace) ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Gage  (1918)  136  Ark.  122,  206  S.  W. 
141  (justice  of  the  peace). 

Colorado. — Florence  Oil  &  Ref.  Co. 
V.  Huff  (1900)  14  Colo.  App.  281,  59 
Pac.  624  (justice  of  the  peace). 
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District  of  Columbia. — Coleman  v. 
Heurich  (1883)  2  Mackey  (D.  C.)  189 
(justice  of  the  peace  and  police  of- 
ficers). 

Georgia. — ^Rigden  v.  Jordan  (1888) 
81  Ga.  668,  7  S.  E.  857  (justice  of  the 
peace). 

Illinois. — Murphy  v.  Larson  (1875) 
77  111.  172  (one  not  a  licensed  attor- 
ney, but  who  held  himself  out  as 
such) ;  Rirsch  v.  Feeney  (1876)  83 
111.  548  (detectire). 

Indiana. — ^Burgett  v.  Burgett  (1873) 
43  Ind.  78  (justice  of  the  peace)  ;  Mc- 
Cullough  V.  Rice  (1877)  59  Ind.  580 
(justice  of  the  peace) ;  Atkinson  v. 
Van  Cleave  (1900)  25  Ind.  App.  508, 
57  N.  E.  731  (one  not  an  attorney). 

Iowa.— Necker  v.  Bates  (1902)  118 
Iowa,  545,  92  N.  W.  667  (justice  of  the 
peace). 

Kansap.— Dolbe  v.  Norton  (1879)  22 
Kan.  101  (justice  of  the  peace) ; 
Sweeney  ▼.  Perney  (1888)  40  Kan. 
102,  19  Pac.  328  (interested  layman). 

Kentucky.  —  Stephjens  v.  Gravit 
(1910)  136  Ky.  479,  124  S.  W.  414 
(justice  of  the  peace). 

Maine.— Finn  v.  Frink  (1892)  84 
Me.  261,  30  Am.  St.  Rep.  348,  24  Atl. 
851  (justice  of  the  peace) ;  Morin  v. 
Moreau  (1914)  112  Me.  471,  92  Atl. 
527,  Ann.  Cas.  1918A,  497  (advice  of 
a  police  officer  and  of  a  clerk  of  a 
municipal  court). 

Maryland. — Straus  v.  Young  (1872) 
86  Md.  246  (justice  of  the  peace). 

Michigan.— Stanton  v.  Hart  (1873) 
27  Mich.  539,  followed  in  Livingston 
V.  Burroughs  (1876)  33  Mich.  511,  a 
false  imprisonment  case  (advice  of  a 
business  man  and  of  a  farmer  who,  al- 
though he  had  no  legal  training,  had 
practised  for  several  years  in  petifog- 
ging  before  justices  of  the  peace) ; 
Chapman  v.  Dunn  (1885)  56  Mich.  31, 
22  N.  W.  101  (justice  of  the  peace) ; 
Fletcher  v.  Chicago  &  N.  W.  R.  Co. 
(1896)  109  Mich.  363,  67  N.  W.  330 
(justice  of  the  peace).  And  see  Coon- 
ey  V.  Chase  (1890)  81  Mich.  203,  45 
N.  W.  833. 

Missouri.  —  Williams  v.  Vanmeter 
(1844)  8  Mo.  339,  41  Am.  Dec.  644 
(justice  of  the  peace)  ;  Moore  v.  Sau- 
borin    (1868)   42  Mo.  490   (justice  of 


the  peaee).    And  see  Grant  v.  Rein- 
hart  (1888)  33  Mo.  App.  74. 

New  Jersey. — Potter  v.  Casterline 
(18179)  41  N.  J.  L.  22  (magistrate). 

New  York.— Parr  v.  Loder  (1904)  97 
App.  Div.  218,  89  N.  Y.  Supp.  823 
(magistrate) .  And  see  Fetzer  v.  Bur- 
lew  (1906)  114  App.  Div.  650,  99  N. 
Y.  Supp.  1100. 

North  Carolina.  —  Beal  v.  Robeson 
(1848)  30  N.  C.  (8  Ired.  L.)  276  (jus- 
tice of  the  peace). 

Oregon.— Gee  v.  Culver  (1885)  12 
Or.  228,  6  Pac.  775  (justice  of  the 
peace). 

Pennsylvania.  —  Brobst  v.  Ruff 
(1882)  100  Pa.  91,  45  Am.  Rep.  358 
(justice  of  the  peace) ;  Beihofer  v. 
Loeffert  (1893)  159  Pa.  365, 28  Atl.  217 
(justice  of  the  peace) ;  Auer  v.  Maus- 
er (1898)  6  Pa.  Super.  Ct.  618  (justice 
of  the  peace) ;  Breitmesser  v.  Stier 
(1879)  13  Phila.  (Pa.)  80  (detective 
experienced  in  criminal  matters,  but 
not  learned  in  the  law) .  But  compare 
Rosenstein  v.  Feigel  (1868)  6  Phila. 
(Pa.)  532,  and  Thomas  v.  Painter 
(1875)  10  Phila.  (Pa.)  409,  both  of 
which  lay  down  a  contrary  rule,  it 
having  been  held  that  one  who  honest- 
ly and  in  good  faith  acted  upon  the 
advice  of  an  alderman  (who  had  the 
powers  of  a  magistrate),  obtained  aft- 
er a  full,  fair,  and  honest  statement 
of  the  facts,  was  protected  from  an 
action  for  malicious  prosecution. 

Tennessee.— Mauldin  v.  Ball  (1900) 
104  Tenn.  597,  58  S.  W.  248  (justice  of 
the  peace). 

Texas.  —  Bukowski  v.  Williams 
(1917)  —  Tex.  Civ.  App.  — ,  198  S.  W. 
343  (justice  of  the  peace  or  constable). 

Virginia.— Clinchfield  Coal  Corp.  v. 
Redd  (1918)  123  Va.  420,  96  S.  E.  836 
(justice  of  the  peace). 

West  Virginia.— Catzen  v.  Belcher 
(1908)  64  W.  Va.  314,  131  Am.  St.  Rep. 
903,  61  S.  E.  930,  16  Ann.  Cas.  715,  ex- 
pressly overruling  on  this  point  Sisk 
V.  Hurst  (1865)  1  W.  Va.  53  (justice 
of  the  peace). 

Wisconsin.  —  Sutton  v.  McConnell 
(1879)  46  Wis.  269,  50  N.  W.  414  (po- 
lice justice)  ;  Lueck  v.  Heisler  (1894) 
87  Wis.  644,  58  N.  W.  1101  (justice  of 
the  peace). 
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At  least,  it  has  been  so  held  where 
it  was  not  established  that  the  adviser 
was  also  an  attorney,  learned  in  the 
law  (Cook  V.  Pfoskey  (1905)  70  C.  C. 
A.  563,  188  Fed.  273;  Murphy  v.  Lar- 
son (1875)  77  111.  172  [adviser  held 
himself  out  as  an  attorney,  but,  as  a 
matter  of  fact,  was  not  licensed  as 
such] ;  Dolbe  v.  Norton  (1879)  22  Kan. 
101;  Stephens  v.  Gravit  (1910)  136 
Ky.  479,  124  S.  W.  414;  Olmstead  v. 
Partridge  (1860)  16  Gray  (Mass.) 
381;  Williams  v.  Vanmeter  (1844)  8 
Mo.  339,  41  Am.  Dec.  644;  Sutton  v. 
McConnell  (1879)  46  Wis.  269,  50  N. 
W.  414;  Lueck  v.  Heisler  (1894)  87 
Wis.  644,  58  N.  W.  1101),  and  in  good 
standing  (Roy  v.  Goings  (1885)  112 
111.  656),  and  disinterested  (see  Emler 
V.  Fox  (1916)  172  Ky.  290,  189  S.  W. 
469). 

And  it  has  been  held  that  the  fact 
that  the  person  consulted  is  also  an 
attorney  and  counselor  at  law  does 
not  have  a  different  effect,  at  least 
where  the  advice  was  given  as  a 
magistrate,  and  not,  as  an  attorney. 
Morin  v.  Moreau  (1914)  112  Me.  471, 
92  Atl.  527,  Ann.  Cas.  1918A,  497. 
This,  of  course,  would  be  especially 
true  where  it  is  also  held  that. the  pol- 
icy of  the  law  forbids  a  magistrate  to 
act  as  an  attorney,  or  to  give  advice 
in  regard  to  a  prosecution  intended  to 
be  instituted  before  him.  Marks  v. 
Hastings  (1893)  101  Ala.  165,  13  So. 
297.  In  this  case  the  court  said  that 
a  magistrate,  acting  as  such,  is  not  a 
professional  adviser,  and  that,  how- 
ever learned  in  the  law,  it  would  be 
an  impolitic  and  an  unwarranted  ex- 
tension of  the  rule  to  allow  the  advice 
or  opinion  of  a  justice  of  the  peace 
with  respect  to  the  institution  of  a 
prosecution  before  him  to  constitute 
a  defense  to  an  action  for  malicious 
prosecution.  This  decision  was  fol- 
lowed and  relied  upon  in  Hotel  Sup- 
ply Co.  V.  Reid  (1918)  16  Ala.  App. 
563,  80  So.  137.  But,  on  the  contrary, 
it  has  also  been  held  that  the  fact 
that  the  justice  of  the  peace  or  the 
magistrate  was  also  learned  in  the  law 
will,  in  some  cases,  serve  the  defense 
in  an  action  for  malicious  prosecution. 
Thus,  in  Morrow  v.  Games  (1903)  108 
UL  App.  621,  it  was  held  that  it  did 
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not  make  any  difference  that  the  attor- 
ney who  gave  the  advice  was  the 
justice  of  the  peace  who,  after  giving 
it,  issued  the  warrant,  provided  the 
advice  was  given  as  that  of  an  attor- 
ney. And  in  Monaghan  v.  Cox  (1892) 
155  Mass.  487,  31  Am.  St.  Rep.  555,  30 
N.  E.  467,  it  was  held  that  evidence  of 
advice  of  a  magistrate,  who  was  also 
a  counselor  at  law,  was  admissible. 
So,  in  Turner  v.  Dinnegar  (1880)  20 
Hun  (N.  Y.)  465,  it  was  held  that  the 
fact  that  the  one  consulted  was  both 
an  attorney  and  a  justice  of  the  peace 
was  consistent  with  the  claim  that  he 
acted  as  counsel  in  the  same  case  in 
which  he  acted  as  justice  immediately 
thereafter,  and  that  advice  so  obtained 
could  go  to  the  jury  upon  the  question 
of  good  faith  and  absence  of  malice. 

A  considerable  number  of  cases 
have  passed  upon  the  nature  and  ex- 
tent of  the  defense,  if  any,  of  advice 
of  a  magistrate  or  lasonan,  viewing  it 
as  going  to  the  question  of  probable 
cause  or  malice.  Here  we  find  a  de- 
cided conflict  of  authority. 

Upon  the  one  hand,  there  is  author- 
ity to  the  effect  that  evidence  of  the 
advice  of  a  magistrate  is  inadmissible 
to  show  probable  cause  or  excuse  the 
want  of  it.  Morin  v.  Moreau  (1914) 
112  Me.  471,  92  Atl.  527,  Ann.  Cas. 
1918 A,  497;  Lueck  v.  Heisler  (1894) 
87  Wis.  644,  58  N.  W.  1101  (holding 
such  to  be  the  rule;  at  least,  where  it 
is  not  shown  that  the  magistrate  who 
gave  the  advice  was  either  learned  in 
the  law  or  admitted  to  practice).  In 
fact,  it  has  been  held  that  malice  can- 
not be  disproved  by  proof  that  the  de- 
fendant acted  bona  fide  upon  the  ad- 
vice of  one  not  shown  to  have  been 
learned  in  the  law.  Cook  v.  Proskey 
(1905)  70  C.  C.  A.  563,  138  Fed.  273; 
Marks  v.  Hastings  (1893)  101  Ala.  165, 
13  So.  297;  Burgett  v.  Burgett  (1873) 
43  Ind.  78;  McCullough  v.  Rice  (1877) 
59  Ind.  580;  Atkinson  v.  Van  Cleave 
(1900)  25  Ind.  App.  508,  57  N.  E.  731 ; 
Straus  V.  Young  (1872)  36  Md.  246; 
Olmstead  v.  Partridge  (1860)  16  Gray 
(Mass.)  381  (in  connection  with  this 
case  see  Monaghan  v.  Fox  (1892)  155 
Mass.  487,  31  Am.  St.  Rep.  555,  30  N. 
E.  467,  as  cited  infra) ;  Williams  v. 
Vanmeter   (1844)  8  Mo.  339,  41  Am. 
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Dec.  644;  Seal  v.  Robeson  (1848)  80  N. 
€•  (8  Ired.  L.)  276;  Auer  v.  Mauser 
(1898)  6  Pa.  Super.  Ct.  618;  Breit- 
messer  v.  Stier  (1879)  13  Phila.  (Pa.) 
80.  And  see  the  following  cases, 
wherein  it  was  held  generally  that 
evidence  of  advice  from  a  justice  of 
the  peace  was  not  admissible :  Coleman 
V.  Heurich  (1882)  2  Mackey  (D.  C.) 
189;  Rigden  v.  Jordan  (1888)  81  Ga. 
668,  7  S.  E.  857;  Brobst  v.  Ruff  (1882) 
100  Pa.  91,  45  Am.  Rep.  358;  Beihofer 
v.  Loeffert  (1893)  159  Pa.  365,  28  Atl. 
217.  *  And  where  such  evidence  is  held 
inadmissible  to  disprove  malice,  it  can- 
not be  received  in  mitigation  of  dam- 
ages. Williams  v.  Vanmeter  (1844)  8 
Mo.  339,  41  Am.  Dec.  644. 

Upon  the  other  hand,  however,  it 
has  been  maintained  that  the  fact  that 
a  defendant  in  an  action  for  malicious 
prosecution  obtained  the  advice  of  a 
magistrate  or  lajrman  may  be  shown  in 
evidence  upon  the  question  of  prob- 
able cause.  Monaghan  v.  Cox'  (1892) 
155  Mass.  487,  31  Am.  St.  Rep.  555,  30 
N.  E.  467,  holding  such  to  be  the  rule; 
at  least,  where  the  magistrate  who 
gave  the  advice  was  also  a  counselor 
at  law.  And  see  Gilecki  v.  Dolemba 
(1915)  189  Mich.  107,  155  N.  W.  437. 
This  is  upon  the  theory  that  the  deci- 
sion of  the  magistrate  is  not  conclu- 
sive upon  the  question  of  probable 
cause.  Briggs  v.  Shepard  Mfg.  Co. 
(1914)  217  Mass.  446,  105  N.  E.  622. 
Likewise  it  has  been  held  that  the  ob- 
taining of  advice  from  a  justice  of  the 
peace  or  a  magistrate  is  a  circum- 
stance tending  to  show  good  faith  and 
the  absence  of  malice  upon  the  part  of 
the  one  seeking  the  advice.  Florence 
Oil  &  Ref.  Co.  V.  Huff  (1900)  14  Colo. 
App.  281,  59  Pac.  624;  Murphy  v. 
Larson  (1875)  77  111.  172;  Cooper  v. 
Jackson  (1892)  14  Ky.  L.  Rep.  479; 
Chapman  v.  Dunn  (1885)  56  Mich.  31, 
22  N.  W.  101;  Fletcher  v.  Chicago  & 
N.  W.  R.  Co.  (1896)  109  Mich.  363,  67 
N.  W.  330;  Cascarella  v.  National 
Grocer  Co.  (1908)  151  Mich.  15,  114 
N.  W.  857;  Turner  v.  Dinnegar  (1880) 
20  Hun  (N.  Y.)  465  (holding  such  to 
be  the  rule,  at  least  where  the  magis- 
trate who  gave  the  advice  was  also 
an  attorney) ;  Parr  v.  Loder  (1904) 
97  App.  Div.  218,  89  N.  Y.  Supp.  823, 


appeals  dismissed  in  (1905)  180  N.  Y. 
531,  72  N.  E.  1146,  and  in  (1905)  182 
N.  Y.  609,  74  N.  E.  1121;  Fetzer  v. 
Burlew  (1906)  114  App.  Div.  650,  99 
N.  Y.  Supp.  1100;  White  v.  Tucker 
(1866)  16  Ohio  St.  468;  Catzen  v. 
Belcher  (1908)  64  W.  Va.  314,  131  Am. 
St.  Rep.  903,  61  S.  E.  930,  16  Ann.  Cas. 
715;  Rex  v.  Stewart  (1889)  6  Manitoba 
L.  R.  257.  And  see  Mauldin  v.  Ball 
(1900)  104  Tenn.  597,  58  S.  W.  248. 
It  has  also  been  said  that  such  evi- 
dence is  admissible  in  mitigation  of 
damages  (Kable  v.  Cabey  (reported 
herewith)  ante,  1227;  Hirsch  v.  Feen- 
ey  (1876)  83  III.  548;  Cooper  v.  Jack- 
son (1892)  14  Ky.  L.  Rep.  479;  White 
V.  Tucker  (1866)  16  Ohio  St.  468) ;  at 
least,  of  exemplary  damages  (Murphy 
V.  Larson  (1875)  77  III.  172). 

There  seems  to  be  no  doubt  that  if 
the  evidence  goes  no  farther  than  to 
show  that  the  defendant  merely  went 
before  a  magistrate  and  fairly  and 
truthfully  laid  before  him  the  facts, 
and  the  magistrate,  in  the  exercise  of 
his  own  judgment,  issued  a  warrant, 
the  person  who  made  the  complaint 
cannot  be  held  responsible  in  an  ac- 
tion for  malicious  prosecution,  since 
in.  such,  a  case  the  prosecution  is  due 
to  the  erroneous  judgment  of  the  mag- 
istrate, and  not  to  any  wrong  of  the 
complainant.  Cook  v.  Proskey  (1905) 
70  C.  C.  A.  563,  138  Fed.  273;  Hahn  v. 
Schmidt  (1883)  64  Cal.  284,  30  Pac. 
818;  M'Neely  v.  Driskill  (1829)  2 
Blackf.  (Ind.)  259;  Newman  v.  Davis 
(1882)  58  Iowa,  447,  10  N.  W.  852; 
Cole  V.  Andrews  (1898)  74  Minn.  93, 
76  N.  W.  962;  Leigh  v.  Webb  (1801)  3 
Esp.  (Eng.)  165;  Cohen  v.  Morgan 
(1825)  6  Dowl.  &  R.  (Eng.)  8,  28  Re- 
vised Rep.  533 ;  and  see  Mentel  v.  Hip- 
pely  (1895)  165  Pa.  558,  30  Atl.  1021, 
and  Carratt  v.  Morley  (1841)  1  Q.  B. 
18,  113  Eng.  Reprint,  1036,  1  Gale  & 
D.  276,  10  L.  J.  Q.  B.  N.  S.  259,  6  Jur. 
259.  And  in  McNeal  v.  Millar  (1920) 
—  Ark.  — ,  220  S.  W.  62,  where  it  ap- 
peared that  the  defendant  simply  told 
the  police  officers  truthfully  what  he 
knew,  and  at  their  request  signed  a 
statement  upon  which  the  warrant 
was  issued,  a  similar  conclusion  was 
reached.  And  in  such  a  case,  even  if 
not  a  complete  defense,,  evidence  of  the 
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facts  and  circumstances  is  admissible 
and  may  be  considered  by  the  jury  in 
determining  the  question  of  malice. 
Wilkinson  v.  Arnold  (1858)  11  Ind«  45. 

And  where  by  statute  a  justice  has 
«  judicial  duty  to  perform,  such,  for 
instance,  as  to  issue  a  search  warrant 
on  information  made  before  him,  if  it 
appears  that  there  is  reasonable  cause 
to  suspect  that  a  relative  of  the  in- 
formant is  unlawfully  detained  for 
immoral  purposes  in  a  place  within  the 
jurisdiction  of  such  a  justice,  it  has 
been  held  that  his  decision  that  there 
'was  reasonable  cause  for  suspicion  in 
a  given  case  constituted  a  good  de- 
fense to  an  action  for  a  malicious 
prosecution  in  obtaining  the  warrant, 
the  informant  having  made  a  bona  fide 
application  therefor.  Hope  v.  Evered 
(1886)  L.  R.  17  Q.  B.  Div.  (Eng.)  338, 
55  L.  J.  Mag.  Cas.  N.  S.  146,  55  L.  T. 
N.  S.  320,  34  Week.  Rep.  742,  16  Cox, 
C.  C.  112;  Lea  v.  Charrington  (1889) 
L.  R.  23  Q.  B.  Div.  (Eng.)  45,  58  L.  J. 
Q.  B.  N.  S.  461,  61  L.  T.  N.  S.  222,  37 
Week.  Rep.  736,  16  Cox,  C.  C.  704,  53 
J.  P.  614. 

And,  contrary  to  the  general  rule 
stated  supra,  some  courts  seem  com- 
mitted to  the  rule  that  it  is  a  good 
defense  to  an  action  for  malicious 
prosecution  that  the  defendant,  before 
instituting  the  prosecution,  fully,  fair- 
ly, and  honestly  stated  the  facts  and 
circumstances  to  a  justice  of  the  peace 
or  a  police  magistrate,  and  was  ad- 
vised by  him  that  they  constituted  rea- 
sonable cause  for  the  prosecution,  and 
he  honestly  and  in  good  faith  acted 
under  such  advice.  Ball  v.  Rawles 
(1892)  93  CaL  222,  27  Am.  St.  Rep. 
174,  26  Pac.  937,  stating  that  such  was 
the  holding  iif  Hahn  v.  Schmidt  (1883) 
64  Cal.  284,  30  Pac.  818  (justice  of 
the  peace) ;  Williams  v.  Casebeer 
(1899)  126  Cal.  77,  58  Pac.  380  (police 
judge).  See,  to  the  same  effect,  Ros- 
enstein  v.  Feigel  (1868)  6  Phila.  (Pa.) 
632,  and  Thomas  v.  Painter  (1875)  10 
Phila.  (Pa.)  409,  both  of  which  are 
set  out  supra.  And  the  same  rule  was 
laid  down  in  Sisk  v.  Hurst  (1865)  1 
W.  Va.  53,  but  this  case  was  expressly 
overruled  in  Catzen  v.  Belcher  (1908) 
64  W.  Va,  314,  131  Am.  St.  Rep.  903,  61 
S.  E.  930,  16  Ann.  Cas.  715,  which  is 


cited  supra.  In  GrisWold  v.  Griswold 
(1904)  143  Cal.  617,  77  Pac.  672,  an 
action  for  malicious  prosecution  in 
that  the  defendant  had  made  an  affi- 
davit and  procured  the  arrest  and 
imprisonment  qf  plaintiff,  his  sister, 
upon  a  charge  of  insanity,  it  was  held 
that  evidence  that  the  defendant  had 
procured  and  proceeded  upon  the  ad- 
vice of  the  family  physician  was  ad- 
missible as  tending  to  disprove  malice. 
But  this  was  upon  the  ground  that  the 
defendant  had  consulted  one  skilled 
upon  the  point  involved,  and,  there- 
fore, in  effect,  that  the  case  was  the 
same  as  those  where  advice  of  counsel 
amounts,  to  probable  cause.  In  Cal- 
ifornia the  rule  seems  well  estab- 
lished, although  it  is  based  on  Hahn  v. 
Schmidt  (1883)  64  Cal.  284,  30  Pac. 
818,  Which  in  turn  is  based  principal- 
ly upon  Leigh  v.  Webb  (1801)  3  Esp. 
(Eng.)  165,  which,  as  pointed  out  su- 
pra, seems  merely  to  hold  that  an  ac- 
tion for  malicious  prosecution  will  not 
lie  where  the  defendant  merely  made  a 
complaint  before  a  justice,  who,  acting 
pursuant  to  his  own  judgment,  issued 
a  warrant. 

And  it  has  been  held  that  the  mag- 
istrate or  justice  need  not  be  a  law- 
yer in  order  that  his  advice  may  ex- 
onerate. Williams  v.  Casebeer  (1899) 
126  Cal.  77,  58  Pac.  380.  And  see  Ball 
V.  Rawles  (1892)  93  CaL  222,  27  Am. 
St.  Rep.  174,  28  Pac,  937.  In  the  lat- 
ter case  this  was  put  upon  the  theory 
that  it  is  for  the  best  interests  of  so- 
ciety that  any  citizen  who  has  reason 
to  believe  that  the  law  has  been  violat- 
ed shall  have  the  right  to  bring  a 
prosecution,  and  that  it  is  matter  of 
public  policy,  in  order  to  encourage 
the  exposure  of  crime,  that  he  should 
be  protected  where  he  had  reasonable 
grounds  for  his  belief,  and  acted  in 
good  faith. 

Of  course,  even  under  the  minority 
rule,  one  cannot  shield  himself  from 
liability  for  malicious  prosecution  by 
establishing  that  he  consulted  a  jus- 
tice of  the  peace,  who  advised  the 
prosecution,  where  he  concealed  mate- 
rial facts  and  circumstances  from  the 
justice.  It  was  so  held  in  Cochran  v. 
Bones  (1905)  1  CaL  App.  729,  82  Pac. 
970;    Holmes    v.    Horger    (1893)    96 
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Mich.  408,  56  N.  W.  3 ;  Dombrovske  v. 
Dombrovske  (1917)  137  Minn.  56,  162 
N.  W.  891;  and  Burns  v.  Rombough 
(1911)  18  Ont.  Week.  Rep.  689,  2  Ont. 
Week.  N.  767.  And  the  same  holds 
where  the  defendant  .misrepiresented 
or  magnified  the  facts.    See  Colbert  v. 


Hicks  (1880)  5  Ont.  App.  Rep.  571. 
And  likewise  it  has  been  held  that  the 
advice  of  a  magistrate  cannot  be  set 
up  as  a  defense  where  it  was  not  re- 
lied upon  and  followed.  Cascarella  v. 
National  Grocer  Co.  (1908)  151  Mich. 
15,  114  N.  W.  857.  G.  J.  C. 


SOL  WEIL,  Appt., 

V. 

JOHN  H.  LYNDS. 

Kansas  Supreme  Court '^November  8,  1010. 
(105  Kan.  440,  185  Pac.  51.) 

Libel  —  statement  by  witness. 

1.  Where  a  witness  while  on  the  stand  makes  a  "voluntary  statement" 
— one  not  given  in  reply  to  a  question  asked  him — ^he  is  entitled  to  absolute 
privilege  with  respect  to  it,  and,  regardless  of  his  motive,  cannot  be  held 
to  answer  for  it  in  an  action  for  slander,  if  in  fact  it  is  pertinent  to  the 
issue  being  tried;  otherwise,  he  enjoys  but  a  qualified  priVilege,  depending 
upon  whether  or  not  he  acted  in  good  faith  and  believed  the  statennent  to 
be  pertinent  as  well  as  true. 

[See  note  on  this  question  beginning  on  page  1247.] 


Pleading  —  libel  —  charge  of  embez- 
zlement. 

2.  In  an  action  for  slander,  where 
the  defamatory  words  as  pleaded  were, 
"He  embezzled  $1,000  or  more  from  me 
in  the  La  Cygne  transaction  alone,"  a 
fatal  variance  does  not  result  from 
evidence  showing  that  the  words 
"from  me"  were  not  used;  it  appear- 
ing that  the  charge  of  embezzlement 
had  reference  to  the  relations  of  the 
person  accused  with  a  corporation  of 
which  the  speaker  was  manager,  and 
the  title  of  which  included  his  name. 

[See  17  R.  C.  L.  422;  see  note  in  2 
A.L.R.  367.] 

Libel  —  statement  pextinent  to  issue. 

3.  An  action  for  slander  was  based 
upon  the  defendant  having  said  while 
on  the  witness  stand,  but  not  in  reply 
to  a  question,  tHat  the  plaintiff  had 
embezzled  $1,000  in  a  certain  transac- 

Headnotes  by  Mason,  J. 


tion.  The  evidence  showed  the  action 
in  which  the  defendant  had  "been  a 
witness,  to  have  been  one  against  the 
plaintiff  in  the  present  case  for  an  ac- 
counting, the  petition  therein  alleging 
that  he  had  refused  to  account  in  re- 
spect to  a  business  he  had  carried  on 
for  the  plaintiff  in  that  case;  that  he 
had  used  bad  faith  in  its  operation; 
and  that,  in  the  transaction  referred 
to  in  the  statement  of  the  witness,  he 
had  taken  live  stock  of  his  employer 
to  a  farm  of  his  own,  and  failed  to  ac- 
count for  it.  Held  that,  in  view  of 
these  facts,  and  also  of  evidence  in- 
dicating more  fully  the  character  of 
the  controversy  regardihg  the  trans- 
action at  the  farm,  the  statement  made 
by  the  witness  relating  to  embezzle- 
ment was  pertinent  to  the  issue  on 
trial,  and  therefore  absolutely  priv- 
ileged. 

[See  17  R.  C.  L.  340.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Doniphan 
County  (Bell,  J.  pro  tem.)  sustaining  a  demurrer  to  the  evidence  in  an 
action  brought  to  recover  damages  for  an  alleged  slander.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


WEIL  V. 

(105  Kan,  ikO, 

Messrs.  A.  Bowers  and  C.  E.  Butts 

for  appellant. 

Messrs.  C.  W.  Reeder,  Bennett  R. 
Wheeler,  S.  M.  Brewster,  and  John  L. 
Hunt,  for  appellee: 

The  privilege  of  the  witness  is  ab- 
solute, and  he  cannot  be  held  to  an- 
swer in  damages  for  any  words  spok- 
en on  the  witness  stand,  and  this 
without  regard  to  their  falsity  or  the 
malice  with  which  they  were  spoken. 

iiunckel  v.  Voneiff,  69  Md.  179,  9 
Am.  St.  Rep.  413,  14  Atl.  500,  17  Atl. 
1056;  Townshend,  Slander  &  Libel, 
§  223;  1  Starkie,  Slander  &  Libel,  p. 
242;  Vemer  v.  Verner,  64  Miss.  321, 
1  So.  479;  Terry  v.  Fellows,  21  La. 
Ann.  375;  Revis  v.  Smith,  18  C.  B. 
126,  139  Eng.  Reprint,  1314,  25  L.  J. 
C.  P.  N.  S.  195,  2  Jur.  N.  S.  614,  4 
Week.  Rep.  506;  Henderson  v.  Broom- 
head,  4  Hurlst.  &  N.  569,  157  Eng.  Re- 
print, 964,  28  L.  J.  Exch.  N.  S.  360,  5 
Jur.  N.  S.  1175,  7  Week.  Rep.  492;  Ken- 
nedy V.  Hilliard,  10  Jr.  C.  L.  Rep.  195, 
1  L.  T.  N.  S.  578;  Redgate  v.  Roush, 
61  Kan.  480,  48  L.R.A.  236,  59  Pac. 
1050. 

The  words  spoken  were  pertinent  or 
relevant  to  the  issues. 

17  Cyc.  104;  Chambliss  v.  Blau,  127 
Ala.  86,  28  So.  602 ;  McNabb  v.  Neal,  88 
111.  App.  571;  Fagan  v.  Fries,  30  111. 
App.  236 ;  Sickles  v.  Kling,  60  App.  Div. 
515,  69  N.  Y.  Supp.  944;  Hemmens  v. 
Nelson,  138  N.  Y.  517,  20  L.R.A.  440,  34 
N.  E.  342;  Moore  v.  Manufacturers' 
Nat.  Bank,  123  N.  Y.  420, 11  L.R.A.  753, 
25  N.  E.  1048 ;  Terry  v.  Fellows,  21  La. 
Ann.  875;  Starkie,  Slander  &  Libel, 
214;  Hutchinson  v.  Lewis,  75  Ind.  55; 
Cooley,  Torts,  211 ;  Calkins  v.  Sumner, 
13  Wis.  193,  80  Am.  Dec.  738 ;  Cooper 
V.  Phipps,  24  Or.  357,  22  L.R.A.  836,  33 
Pac.  985;  Cooley  v.  Galyon,  109  Tenn. 
1,  60  L.R.A.  139,  97  Am.  St.  Rep.  823, 
70  S.  W.  607;  Odgers,  Libel  &  Slander, 
p.  191;  Acre  v.  Starkweather,  118 
Mich.  214,  76  N.  W.  379;  Barnes  v. 
McCrate,  32  Me.  442;  Calkins  v.  Sum- 
ner, 13  Wis.  193,  80  Am.  Dec.  738; 
Lawson  v.  Hicks,  38  Ala.  279,  81  Am. 
Dec.  49. 

Mason,  J.,  delivered  the  opinion 
of  the  court : 

Sol  Weil  brought  an  action 
against  John  H.  Lynds  for  slander. 
A  demurrer  to  the  plaintiff's  evi- 
dence was  sustained,  and  he  ap- 
peals. 

1.  The  words  on  which  the  action 
^as  based,  as  set  out  in  the  petition, 
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18S  Pac.  51.) 

were:  "He  embezzled  $1,000  or  , 
more  from  me  in  the  La  Cygne 
transaction  alone."  The  evidence 
was  that  the  defendant  had  said  of 
the  plaintiff  that  he  "had  embezzled 
a  thousand  dollars,  or  more  than  a 
thousand  dollars,  in  the  La  Cygne 
transaction  alone."  The  defendant 
claims  that  there  is  a  fatal  variance 
between  the  allegation  that  the  de- 
fendant had  been  accused  of  embez- 
zling from  the  plaintiff,  and  the 
evidence  that  the  accusation  did  not 
specify  against  whom  the  alleged 
offense  had  been  committed.  The 
pleadings  and  testimony  made  it 
clear  that  the  charge  of  embezzle- 
ment had  reference  to  the  relations 
between  the  plaintiff  and  a  corpo- 
ration known  as  the  John  H.  Lynds 
Mill  &  Elevator  Company,  of  which 
the  defendant  was  the  general  man- 
ager, and  that  the  plaintiff's  deal- 
ings with  the  corporation  had  been 
conducted  through  the  defendant. 
If  the  words  proved  had  included 
the  expression  "from  me,"  they 
could  readily  have  been  shown  to 
refer  to  the  corporation.  A  dispo- 
sition on  the  part  of  the  courts  has 
sometimes  been  manifested  to  hold 
the  evidence  very  closely  to  the  lan- 
guage pleaded — at  least,  to  its  sub- 
stance— but  the  general  rule  is  that 

not   all   the   words  p,e„d,„„^i,bei 
charged     need     be  -charge  ot 
proved,  so  that  those  «'«»»««»>-^'»^"*- 
that  are  shown  are  actionable  in 
themselves.    25  Cyc.  484 ;  17  R.  C.  L. 
422.    We  regfard  the  claim  of  vari- 
ance p.s  untenable. 

2.  The  ruling  of  the  trial  court 
was  obviously  based  upon  the  theory 
that  the  statement  of  the  defendant 
upon  which  the  action  ic  based  was 
absolutely  privileged.  It  was  made 
while  he  was  upon  the  stand  as  a 
witness,  but  not  in  reply  to  a  ques- 
tion that  had  been  asked  him  at  the 
time.  A  discussion  had  been  going 
on  between  counsel  and  the  court 
as  to  the  competency  of  certain  tes- 
timony, when  the  witness,  address- 
ing tiie  judge,  before  whom  the  case 
was  being  tried  without  a  jury,  used 
the  words  referred  to. 

There   is   considerable   apparent 
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and  some  real  conflict  as  to  the  ex- 
tent to  which  a  witness  is  immune 
from  being  called  to  account  in  an 
action  for  slander,  for  words  spoken 
while  upon  the  stand.  His  immu- 
nity is,  of  course,  more  extensive 
where  what  he  says  is  in  answer  to 
a  question  asked  of  him,  than  where 
he  volunteers  it.  It  is  not  his  prov- 
ince to  consider  whether  the  ques- 
tion itself  is  proper,  and  he  is  not 
expected  to  be  able  to  distinguish 
nicely  as  to  the  responsiveness  of 
his  reply.  The  public  interest  is 
concerned  that  the  whole  truth 
shall  be  brought  out,  and  that  noth- 
ing the  witness  knows  that  is  really 
pertinent  to  the  issue  on  trial  shall 
be  withheld  through  fear  on  his 
part  that  he  may  be  subjected  to  a 
civil  action  for  telling  it.  The  same 
considerations,  although  doubtless 
,to  a  less  extent,  affect  the  rule  in 
the  case  of  volunteer  testimony.  A 
witness  is  sworn  to  tell  the  whole 
truth,  as  well  as  nothing  but  the 
truth.  If  a  fact  is  known  to  him 
which  bears  upon  the  matter  under 
investigation,  it  is  his  duty  to  di- 
vulge it,  even  although  he  might 
return  a  true  categorical  answer  to 
every  question  asked  him,  without 
doing  so.  An  inclination  to  give 
only  so  much  information  as  is  ab- 
solutely essential  to  avoid  perjury 
is  not  to  be  enctfuraged.  The  public 
welfare  is  subserved  by  such  a  con- 
dition of  the  law  that  a  witness  who 
knows  of  a  fact  which  ^eems  to  him 
material  to  a  decision  of  the  con- 
troversy should  voluntarily  make  it 
a  part  of  his  testimony,  rather  than 
studiously  hold  it  back  through  a 
well-founded  fear  that  the  other 
course  might  expose  him  to  a  dam- 
age suit.  On  the  other  hand,  the 
fact  that  a  person  has  been  called 
upon  to  testify  in  a  judicial  proceed- 
ing ought  not  to  afford  him  protec- 
tion in  whatever  he  may  choose  to 
say  while  occupying  the  witness 
stand.  As  a  result  of  these  and 
other  considerations,  this  rule  has 
been  evolved,  which  appears  to  have 
met  with  acceptance  wherever  the 
precise  question  has  been  presented, 
although  in  different  circumstances 


expressions  have  been  used  which, 
taken  alone,  might  seem  out  of  har- 
mony with  it:  Where  a  witness 
while  on  the  stand  makes  a  "volun- 
tary statement" — one  not  given  in 
reply  to  a  question 

aSJiea      mm ne       is    ment  by  wltnem. 

entitled  to  absolute 
privilege  with  respect  to  it,  and,  re- 
gardless of  his  motives,  cannot  be 
held  to  answer  for  it  in  an  action 
for  slander,  if  in  fact  it  is  pertinent 
to  the  issue  being  tried;  otherwise, 
he  enjoys  but  a  qualified  privilege, 
depending  upon  whether  or  not  he 
acted  in  good  faith  and  believed  the 
matter  to  be  pertinent  as  well  as 
true.  17  R.  C.  L.  340 ;  4  B.  R.  C. 
952,  note.  The  plaintiff  accepts  this 
test,  and  concedes  that  if  the  words 
of  which  he  complains  were  perti- 
nent or  relevant  to  the  issue  in  the 
case  which  was  being  tried  when 
they  were  spoken,  they  were  abso- 
lutely privileged  and  the  demurrer 
was  rightfully  sustained.  That, 
then,  is  the  vital  question  to  be  de- 
termined. 

3.  The  action  in  which  John  H. 
Lynds  was  a  witness  at  tiie  time 
he  charged  Sol  Weil  with  embez- 
zlement was  one  brought  against 
Weil  by  the  John  H.  Lynds  Mill  & 
Elevator  Company,  to  recover  the 
amount  which  should  be  found  due 
on  an  accounting,  with  respect  to 
transactions  in  which  he  had  had 
charge  of  the  business  of  the  com- 
pany under  an  agreement  that  the 
net  earnings  were  to  be  di\'ided 
equally  between  himself  and  it.  The 
petition  included  the  following  alle- 
gations, all  of  which  were  put  in 
issue  by  a  denial: 

"That,  during  the  continuance  of 
said  agreement,  plaintiff  furnished 
large  sums  of  money  and  other  sup- 
plies to  defendant  to  operate  said 
business,  and  for  which  defendant 
fails  to  account,  but,  instead,  de- 
fendant received  a  large  part  of  the 
profits  from  the  operation  of  said 
business  and  retains  much  more 
than  his  share  thereof. 

"That  in  disregard  of  his  obliga.- 
tions  under  said  agreement,  defend- 
ant, during  the  continuance  of  said 
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agreement,  negligently  conducted 
said  business  in  that  the  reports  he 
did  make  were  inaccurate  and  re- 
ported more  on  hand  than  was  ac- 
tually held,  and  defendant  permit- 
ted stock  and  grain  and  other  pro- 
duce to  be  taken  from  the  premises 
by  third  parties,  and  defendant  kept 
no  account  of  the  same,  and  permit- 
ted said  stock  and  grain  and  other 
produce  to  be  retained  by  said  third 
parties.  That  defendant  so  con- 
ducted the  firm  business  as  to  gain 
secret  profits  therefrom,  and  used 
bad  faith  and  recklessness  in  the 
operation  of  said  business.  That 
defendant  operated  outside  of  the 
scope  of  the  firm  business  and  with 
firm  money  and  with  the  money  of 
plaintiff  and  over  the  objection  and 
protest  of  plaintiff,  so  as  to  cause 
losses  which  plaintiff  had  to  pay, 
and  for  which  defendant  should 
account. 

"That,  with  firm  money  and  the 
money  of  plaintiff,  defendant  bought 
live  stock  and  took  to  a  firm  of  de- 
fendant's in  Linn  county,  Kansas, 
and  for  which  he  failed  and  refused 
to  account,  though  often  asked  to 
do  so  by  plaintiff." 

This  language  includes  no  techni- 
cally complete  charge  of  embezzle- 
ment, but  it  goes  much  further  than 
merely  to  assert  the  failure  to  make 
pajmient  of  a  balance  due  from  the 
dealings  between  the  parties.  It 
alleges  that  Weil  refused  to  ac- 
count; that  he  retained  more  than 
his  share  of  the  profits;  that  his 
reports  were  inaccurate;  that  he 
reported  more  on  hand  than  was 
actually  held;  that  he  permitted 
produce  to  be  taken  away  and  re- 
tained by  others,  keeping  no  account 
of  it;  that  he  gained  secret  profits 
from  the  business,  and  used  bad 
faith  in  its  operation ;  and  that  with 
the  company's  money  he  bought  live 
stock,  which  he  took  fo  his  farm  in 
Linn  county  and  for  which  he  failed 
to  account.  The  company  was  ask- 
ing only  what  was  owing  to  it  on 
an  accounting.  There  was  no  occa- 
sion for  it  to  plead  that  WeiFs  con- 
duct was  criminal,  for  the  amount 
of  its  recovery  would  not  be  aflfected 
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by  his  motives.  But  it  is  obvious 
that  proof  that  embezzlement  had 
been  committed  would  have  entitled 
the  company  to  recover  the  amount 
embezzled. 

The  evidence  in  the  present  case 
showed  that  Weil  had  a  farm  in 
Linn  county  near  La  Cygne  to  which 
he  took  stock  purchased  with  funds 
of  the  company,  so  that  when  the 
defendant  said  that  the  plaintiff  had 
embezzled  a  thousand  dollars  in  the 
La  Cygne  transaction  alone  the  ref- 
erence was  obvioilsly  to  the  episode 
referred  to  in  the  paragraph  of  his 
petition  relating  to  the  Linn  county  • 
farm.  It  was  not  necessary  for  the 
company,  in  order  to  have  recovered 
in  the  accounting  action  by  reason 
of  what  took  place  at  the  farm,  to 
have  shown  that  the  plaintiff's  acts 
amounted  to  embezzlement,  but 
proof  of  that  fact  would  have  enti- 
tled it  to  a  recovery.  If  Well  had 
embezzled  a  thousand  dollars  at  the 
farm,  clearly  the  company  was  en- 
titled to  a  credit  of  that  amount  on 
the  settlement. 

The  plaintiff  in  the  slander  ac- 
tion, in  attempting  to  make  his  case, 
apparently  for  the  purpose  of  show- 
ing the  falsity  of  the  statement  that 
he  had  been  guilty  of  embezzlement, 
introduced  evidence  showing  m 
great  detail  what  business  had  been 
done  at  the  farm,  and  how  it  had 
been  handled.  This  evidence  was 
precisely  such  as  might  have  been 
given  in  behalf  of  Weil  in  the  ac- 
tion for  an  accounting.  It  doubt- 
less was  introduced  for  the  purpose 
of  showing,  and  on  its  face  may 
have  tended  to  show,  that  the  busi- 
ness was  fairly  conducted,  and  that 
the  company  was  given  credit  for 
its  share  of  any  profits  earned.  But 
the  method  of  handling  the  business 
was  complicated  and  somewhat  con- 
fused, and,  if  an  inference  might 
have  been  drawn  from  this  evidence 
that  anything  more  was  due  to  the 
company  than  what  Weil's  version 
indicated,  it  would  seemingly  have 
been  as  tenable  on  the  theory  of  em- 
bezzlement as  of  any  other — ^that  is, 
the  controversy  appeared  to  be  over 
his  good  faith,  as  much  as  over  the 
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accuracy  of  his  accounts.  If  Lynds 
had  been  prosecuted  for  perjury  by 
reason  of  his  statement  that  Weil 
had  embezzled  a  thousand  dollars  in 
the  La  Cygne  transaction, .  and  a 
case  had  otherwise  been  made  out 
against  him,  it  does  not  seem  possi- 
ble that  a  conviction  could  have  been 
avoided  upon  the  plea  that  his  tes- 
timony on  that  subject  had  not  been 
relevant  or  material  to  the  issue 
that  had  been  on  trial. 

We  conclude  that,  in  the  light  of 
the  pleadings  in  the  action  for  an 
accounting  and  of  the  evidence  in 
the  present  case,  the  statement 
made  by  Lynds  while  he  was  upon 
the  witness  stand  that  Weil  had  em- 
bezzled a  thousand 
dollars  in  the  La 
Cygne  transaction 
was  pertinent  to  the  issue  then  on 
trial,  and  therefore  that  it  was  ab- 
solutely privileged. 

It  was  shown  that  while  on  the 
stand  Lynds  had  volunteered  an- 
other statement,  reflecting  on  the 
veracity  of  Weil;  but  this  was  not 
referred  to  in  the  petition,  and  the 
action  was  not  based  upon  it.     It 


— ntatement 
Iiertinent  to 
Isane. 


was  material  only  as  it  might  tend 
to  show  malice  on  the  part  of  Lynds 
in  making  the  charge  of  embezzle- 
ment. His  motive  being  rendered 
immaterial  by  the  holding  that  his 
privilege  was  absolute,  the  addi- 
tional statement,  although  not  itself 
privileged,  cannot  affect  the  deci- 
sion. 

The  suggestion  is  made  in  behalf 
of  Weil  that  the  arrangement  be- 
tween himself  and  the  company 
amounted  to  a  partnership,  and 
therefore  that  he  could  not  have 
been  guilty  of  the  embezzlement 
charged  against  him.  If  this  be  so, 
it  would  seem  that  the  charge  car- 
ried its  own  refutation,  and  could 
not  sustain  an  action.  As  the  judg- 
ment must  in  any  event  be  affirmed 
en  the  ground  stated,  this  matter 
need  not  be  gone  into. 

NOTE. 


The  testimony  of  a  witness  as  s 
basis  for  civil  action  for  damages  is 
the  subject  of  the  annotation  follow- 
ing KiNTZ  v.  Harrigeb,  post,  1247. 


VINCENT  KINTZ,  Plff.  in  Err., 

V. 

THOMAS  HARRIGER. 

Ohio  Supreme  Court -^  Fehrtuiry  11,  1910, 
(99  Ohio  St.  240,  124  N.  E.  168.) 

Perjury  —  testimony  before  grand  jury  —  action  for  damages. 

1.  Perjured  testimony  given  wrongfully,  maliciously,  and  wilfully  before 
a  grand  jury  may  not  only  be  offered  in  evidence  in  support  of  a  charge 
of  perjury' against  the  witness  so  testifying,  but  also  in  an  action  brought 
by  the  individual  for  "an  injury  done  him  in  his     .     .     .    reputation." 

[See  note  on  this  question  beginning  on  page  1247.] 
Constitutional  law  —  Bill  of  Rights.       and  remedy,  wherever  the  same  has 


2.  The  Constitution  of  Ohio,  Bill  of 
Rights,  §  16,  provides,  among  other 
things:  "Every  person,  for  an  injury 
done  him  in  his  land,  goods,  person, 
or  reputation,  shall  have  remedy  by 
due  course  of  law." 
Courts  —  duty  to  sustain  Constitution. 

8.  It  is  the  primary  duty  of  courts 
t^  sustain  this  declaration  of  right 

Headnotes  1^  by  the  COURT. 


been  wrongfully  invaded. 

• 

Judgment  —  stare  decisis  —  value  of 
precedents. 

4.  Precedents  are  worth  exactly 
what  they  weigh  in  right  and  reason 
when  applied  to  the  particular  circum- 
stances of  each  particular  case. 

[See  7  R.  C.  L.  1003.] 


KINTZ  V.  HARRIGER. 

(99  Ohio  at,  no,  12 J^  N.  B.  168.) 
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Definition  —  public  policy. 

5.  Public  policy  may  generally  be 
said  to  be  the  community  common 
sense  and  common  conscience  extend- 
ed and  applied  throughout  the  state  to 
matters  of  public  morals,  public 
health,  public  safety,  public  welfare, 
and  the  like. 

[See  6  R.  C.  L.  707.] 


Courts  —  power  to  nullify  Constitu- 
tion* 

6.  No  court  has  the  right  to  declare 
any  public  policy  that  clearly  contra- 
venes or  nullifies  the  rights  declared 
in  the  Constitution 

[See  6  R  C.  L.  37.] 


Error  to  the  Court  of  Appeals  for  Crawford  County  to  review  a  judg- 
ment reversing  a  judgment  of  the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  damages  for  alleged  false  and 
malicious  evidence  given  against  plaintiff  by  defendant  before  the  grand 
jury.    Reversed. 


Statement  by  Wanamaker,  J.: 

A  petition  was  filed  in  the  court 
of  common  pleas  of  Crawford  coun- 
ty by  plaintiff,  Kintz,  which  sub- 
stantially charged: 

"That  on  or  about  the  22d  day  of 
May,  A.  D.,  1915,  the  defendant, 
Thomas  Harriger,  .  .  .  wilfully 
and  maliciously  and  without  proba- 
ble cause  gave  and  furnished  to  said 
grand  jury  certain  false  informa- 
tion against  plaintiff,  thereby  mali- 
ciously and  without  probable  cause 
caused  and  procured  plaintiff  to  be 
by  the  said  grand  jury  indicted  for 
the  offense  of  grand  larceny. 

"That  plaintiff  was  by  the  mali- 
cious and  wilful  conduct  of  the  de- 
fendant compelled  to  defend  himself 
against  said  false  charge  so  made 
in  the  indictment  against  him,  and 
said  plaintiff  was  tried  upon  said 
charge  of  grand  larceny  ...  by 
a  jury  of  said  county  of  Crawford, 
and  was  by  said  jury  .  •  .  duly 
acquitted. 

"That  by  reason  of  the  premises 
plaintiff  was  compelled  to  expend  a 
large  amount  of  money  in  the  em- 
ployment of  counsel,  and  in  defend- 
ing himself  against  said  charge,  and 
did  by  reason  of  said  charge  lose 
his  position  which  he  then  had  with 
the  Toledo  &  Ohio  Central  Railway 
Company  of  Bucyrus  .  .  .  and 
was  thrown  out  of  emplojonent; 
.  .  .  that  he  was  otherwise  in- 
jured in  his  reputation  and  stand- 
ing in  the  community"  to  his  dam- 
age, etc. 

On  trial  in  the  court  of  common 
pleas  judgment  was  rendered  for 


$800.  Upon  error  to  the  court  of 
appeals  that  judgment  was  re- 
versed. The  error  upon  which  the 
same  was  reversed  appears  in  the 
opinion  of  the  court  of  appeals  in 
the  following  language: 

"The  undisputed  evidence  shows 
that  defendant  appeared  as  a  wit- 
ness before  the  grand  jury  and  gave 
evidence  without  which  the  indict- 
would  not  have  been  found,  and  that 
a  verdict  of  not  guilty  was  returned 
upon  the  trial. 

"The  evidence  in  behalf  of  plain- 
tiff tends  to  show  also  that  defend- 
ant made  false  statements  relating 
to  plaintiff,  which  originated  an  in- 
quiry the  result  of  which  caused  the 
investigation  of  the  matter  by  the 
grand  jury,  that  the  testimony  so 
.given  by  defendant  before  the  grand 
jury  was  false  and  known  by  de- 
fendant to  be  untrue,  and  that  de- 
fendant in  giving  it  was  actuated 
by  malice. 

"There  is  no  evidence  tending  to 
prove  that,  while  testifying  before 
the  grand  jury,  defendant  departed 
from  his  proper  status  as  a  witness 
and  made  declarations  against 
plaintiff  foreign  to  the  alleged  com- 
mission of  the  offense  for  which 
plaintiff  was  indicted. 

"Upon  the  record  the  simple  ques- 
tion arises :  Will  the  malicious  giv- 
ing of  relevant  evidence  which  is 
false,  and  so  by  the  witness  known 
to  be,  before  a  grand  jury,  from 
\yhich  evidence  an  indictment  re- 
sults, and  without  which  it  would 
not  have  been  found,  and  the  person 
indicted    is    afterward    acquitted^ 
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serve  as  a  foundation  for  a  cause 
of  action  as  for  malicious  prosecu- 
tion?" 

The  court  of  appeals  frankly 
says :  "There  is  no  decision  in  Ohio 
directly  on  the  question."  But  the 
court  further  says:  "In  the  cases 
outside  our  state,  involving  the 
question  before  us,  and  by  the  text- 
writers,  there  is  complete  unanimity 
touching  the  doctrine  that  for  the 
giving  of  evidence  by  a  witness  in 
a  judicial  proceeding,  so  long  as 
such  evidence  is  relevant  to  the  mat- 
ters concerning  which  it  is  giv^n, 
an  action  will  not  lie  against  the 
witness,  even  though  the  evidence 
be  false,  its  falsity  known  by  the 
witness  at  the  time,  and  that  it  be 
maliciously  given." 

After  citing  in  support  of  this 
doctrine  Cooley  v.  Galyon,  109  Tenn. 
1,  60  L.R.A.  139,  97  Am.  St.  Rep. 
823,  70  S.  W.  607,  17  R.  C.  L.  339, 
and  25  Cyc.  381,  the  court  of  ap- 
peals concludes:  "It  is,  therefore, 
entirely  clear  that  plaintiff's  action 
is  not  maintainable." 

Error  is  now  prosecuted  to  this 
court  to  reverse  the  judgment  of  the 
court  of  appeals  and  to  affirm  the 
judgment  of  the  court  of  common 
pleas. 

Mr.  J.  W.  McCarron,  for  plaintiff  in 
error : 

Plaintiff  had  a  remedy  for  the  wrong 
done  by  defendant. 

1  Hilliard,  Torts,  434;  Pope  v.  Pol- 
lock, 46  Ohio  St.  870,  4  L.R.A.  255,  15 
Am.  St.  Rep.  608,  21  N.  E.  356;  Church- 
ill v.  Siggers,  3  El.  &  Bl.  937,  118  Eng. 
Reprint,  1392,  2  C.  L.  R.  1509,  23  L. 
J.  Q.  B.  N.  S.  308,  18  Jur.  773,  2  Week. 
Rep.  551;  Addison,  Torts,  65;  38  Cyc. 
451. 

Mr.  Clarence  Ahl  also  for  plaintiff 
in  error. 

Mr.  O.  W.  Kennedy,  for  defendant 
in  error: 

The  general,  if  not  in  fact  the 
universal,  rule  in  regard  to  the  priv- 
ilege of  a  witness  to  immunity  from 
liability  for  defamatory  matter  con- 
tained in  depositions  or  testimony  in 
judicial  proceedings  is  that  the  priv- 
ilege is  absolute  if  the  statements 
complained  of  are  pertinent  and  mate- 
rial to  the  matter  under  inquiry,  even 
though  they  are  in  fact  false  and  made 
maliciously. 


Rudin  v.  Fauver,  16  Ohio  C.  C.  N.  S. 
30,  affirmed  in  83  Ohio  St.  468,  94  N. 
E.  1114;  Keeley  v.  Great  Northern  R. 
Co.  156  Wis.  181,  L.R.A.1915C,  986, 145 
N.  W.  664;  Chambliss  v.  Blau,  127  Ala. 
86,  28  So.  602;  Blakeslee  v.  Carroll, 
64  Conn.  223,  25  L.R.A.  106,  29  Atl. 
473;  Hollis  v.  Meux,  69  Cal.  625,  58 
Am.  Rep.  574,  11  Pac.  248;  Goslin  v. 
Cannon,  1  Harr.  3 ;  Hendrix  v.  Daugh- 
fry,  3  Ga.  App.  481,  60  S.  E.  206;  Mc- 
Davitt  V.  Boyer,  169  111.  475,  48  N.  E. 
317;   Strauss  v.   Meyer,   48   111.  385; 
Hawk  V.  Evans,  76  Iowa,  593,  14  Am. 
St.  Rep.  247,  41  N.  W.  368 ;  Kirkpatrick 
V.  Eagle  Lodge,  26  Kan.  384,  40  Am. 
Rep.  316;  Sebree  v.  Thompson,  126  Ky. 
223,  11  L.R.A.(N.S.)  723, 103  S.  W.  374, 
15  Ann.  Cas.  770 ;  Gaines  v.  ^tna  Ins. 
Co.  104  Ky.  695,  47  S.  W.  884;  Wamack 
v.  Kemp,  6  Mart.  N.  S.  477;  Wimbish 
V.  Hamilton,  47  La.  Ann.  246,  16  So. 
856;  Hart  v.  Baxter,  47  Mich.  198,  10 
N.  W.  198 ;  Park  v.  Detroit  Free  Press 
Co.  72  Mich,  560,  1  L.R.A.  599,  16  Am. 
St.  Rep.  544,  40  N.  W.  731 ;  Hoar  v. 
Wood,  3  Met.  193 ;  Laing  v.  Mitten,  185 
Mass.  233,  70  N.  E.  128;  Hunckel  v. 
Voneiff,  69  Md.  179,  9  Am.  St.  Rep. 
413,  14  Atl.  500,  17  AtL  1056;  Gore 
V.  Condon,  87  Md.  368,  40  L.R.A.  382, 
67  Am.  St.  Rep.  352,  39  Pac.  1042; 
Sherwood  v.  Powell,  61  Minn.  479,  29 
L.R.A.  153,  52  Am.  St.  Rep.  614,  63  N. 
W.  1103;  Garr  v.  Selden,  4  N.  Y.  91; 
Marsh  v.   Ellsworth,   50   N.   Y.  311; 
Ramsey  v.  Cheek,  109  N.  C.  270,  13  S. 
E.  775 ;  Perry  v.  Perry,  153  N.  C.  266, 
31    L.R.A.(N.S.)    880,    69    S.   E.   130; 
Nissen  v.   Cramer,   104  N.  C.  574,  6 
L.R.A.  780,  10  S.  E.  676;  Post  Pub. 
Co.  v.  Moloney,  50  Ohio  St.  71,  33  N. 
E.    921;    Bickerstaff   v.    Hingsley,   19 
Ohio  C.  C.  N.  S.  384;  Liles  v.  Caster, 
42  Ohio  St.  631;  Lanning  v.  Christy, 
30   Ohio   St.   115,   27   Am.   Rep.  431; 
Cooper  V.  Phipps,  24  Or.  357,  22  L.R.A. 
836,  33  Pac.  985 ;  Cooley  v.  Galyon,  109 
Tenn.  1,  60  L.R.A.  139,  97  Am.  St.  Rep. 
823,  70  S.  W.  607;   Crockett  v.  Mc- 
Lanahan,  109  Tenn.  517,  61  L.R.A.  914, 
72  S.  W.  950;  Lea  v.  White,  4  Sneed, 
111;  Runge  v.  Franklin,  72  Tex.  585,  3 
L.R.A.  417,  13  Am.  St.  Rep.  833,  10  S. 
W.  721 ;  Clemmons  v.  Danf orth,  67  Vt 
617,  48  Am.  St.  Rep.  836,  32  Atl.  626; 
Miller  v.  Gust,  71  Wash.  139,  127  Pac. 
845;  Johnson  v.  Brown,  13  W.  Va.  71; 
Schultz  V.  Strauss,  127  Wis.  325,  106 
N.  W.  1066,  7  Ann.  Cas.  528 ;  Vogel  v. 
Gruaz,  110  U.  S.  311,  28  L.  ed.  158,  4 
Sup.  Ct.  Rep.  12;  Bradley  v.  Tisher, 
13  Wall.  385,  20  L.  ed.  646;  Newell, 
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Malicious  Prosecutions,  16;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  1024;  17  R.  C. 
L.  339;  Cooley,  Const.  Lim.  542; 
Newell,  Slander  &  Libel,  3d  ed.  543; 
Southard  v.  Morris,  14  Ohio  N.  P.  N. 
S.  465. 

Wanamaker,  J.,  delivered  the 
opinion  of  the  court: 

The  sole  question  in  this  case  is 
whether  or  not  perjured  testimony 
given  under  oath  before  a  grand 
jury  is  privileged,  that  is,  protected 
by  public  policy,  or  whether  it  may 
be  the  basis  of  a  civil  action  in  ma- 
licious prosecution.  The  court  of 
common  pleas  held  it  was  not  privi- 
leged. The  court  of  appeals  held 
that  it  was  privileged.  The  case  is 
here  as  one  of  public  or  great  gen- 
eral interest.  The  authorities  cited 
by  the  court  of  appeals,  and  by 
counsel  for  defendant  in  error  in  his 
brief  in  this  case,  may  fairly  be  said 
to  sustain  the  judgment  of  the  court 
of  appeals.  The  weight  of  prece- 
dent for  a  century  and  more,  in  both 
American  and  English  ruling  cases, 
is  undoubtedly  to  this  effect. 

This  question  has  not  heretofore 
been  squarely  or  directly  decided  by 
the  supreme  court  of  Ohio,  and  we 
therefore  approach  it  in  the  light 
of  fundamental  facts  and  primary 
principles,  rather  than  upon  mere 
precedent. 

Our  Ohio  fathers,  in  their  first 
Constitution,  that  of  1802,  through 
their  Bill  of  Rights  (§  18,  art.  8), 
announced  much  wholesome  doc- 
trine in  these  few  words :  "That  a 
frequent  recurrence  to  the  funda- 
mental principles  of  civil  govern- 
ment, is  absolutely  necessary  to  pre- 
serve the  blessings  of  liberty." 

In  the  Constitution  of  1851,  still 
in  force,  there  is  found  this  perti- 
nent language  (Bill  of  Rights, 
§  16) :     "All  courts  shall  be  open, 

co».tHi.ti«nai  ^nd  cvcry  person, 
law-Bill  of  for  an  injury  done 

"*"*'•  him    in    his    land, 

goods,  person,  or  reputation,  shall 
have  remedy  by  due  course  of  law." 
Before  we  ever  had  an  English 
Magna  Charta,  or  an  American  Bill 
of  Rights  in  the  form  of  a  Consti- 
tution, Federal  or  state,  one  of  the 


most  sacred  rights  of  the  citizen 
was  the  right  to  a  good  name  and 
reputation,  and  to  be  protected  in 
the  enjoyment  of  that  good  name 
and  reputation.  Our  constitutional 
fathers  must  have  so  regarded  it  or 
they  would  not  have  specially  desig- 
nated it  in  the  organic  law  of  our 
state. 

Solomon  has  aptly  spoken:  "A 
good  name  is  rather  to  be  chosen 
than  great  riches,  and  loving  favor 
rather  than  silver  and  gold." 

Shakespeare  fittingly  joined  Solo- 
mon in  his  appreciation  when  he 
said: 

"Good  name  in  man  and  woman, 

dear  my  lord. 
Is   the   immediate   jewel   of  their 

souls. 
Who  steals  my  purse  steals  trash; 

'tis  something,  nothing; 
'Twas  mine,  'tis  his,  and  has  been 

slave  to  thousands ; 
But  he  that  filches  from  me  my  good 

name 
Robs  me  of  that  which  not  enriches 

him. 
And  makes  me  poor  indeed." 

The  great  ambition  of  the  great 
Lincoln,  in  his  own  words,  was  to 
be  "truly  esteemed  of  my  fellow  men 
by  rendering  myself  worthy  of  their 
esteem." 

This  primary  and  precious  right 
solemnly  proclaimed  in  Holy  Writ, 
in  the  lives  and  literature  of  our 
own  people,  in  our  constitutions  and 
bills  of  rights,  is  too  sacred  a  thing 
to  be  denied  or  destroyed  by  a  mere 
"Thus  saith  the  court." 

Precedents  are  valuable  for  infor- 
mation,  admonition,   and  as  mile- 
stones in  the  nation's  progress.    But 
they  do  not  necessarily  imply  the 
last  word  of  wisdom.    They  are  not 
always  to  be  adopted.     They  are 
quite  frequently  to    ,  ^ 
be   avoided.     They  it^rV^i^^M,^ 
are    worth    exactly  j;i2|^?;„. 
what  they  weigh  m 
right  and  reason  when  applied  to 
the  particular  circumstances  of  each 
particular  case.    They  must  always 
have  due  regard  to  the  natural  equi- 
ties of  each  special  case. 
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It  was  an  easy  step  from  the 
dogma,  the  King  can  do  no  wrong, 
to  the  corollary,  the  King's  coun- 
cilor, the  King's  chancellor,  the  court 
can  do  no  wrong.  The  courts  are 
fallible,  though  some  of  us  seem 
fearful  of  admitting  it.  The  judi- 
cial records  show  that  we  have  re- 
versed not  only  other  courts,  but 
have  reversed  even  ourselves,  and 
wisely  too;  and  so  it  will  ever  be. 
The  old  doctrine  that  the  regular 
orderly  processes  of  the  court  can- 
not be  inquired  into,  though  tainted 
with  fraud  and  perjury,  where  per- 
sonal rights  are  lost  or  damages 
sustained,  finds  little  favor  in  these 
modem  times  when  justice  is  the 
goal  of  all  good  government,  judicial 
no  less  than  legislative  or  adminis- 
trative. 

It  is,  to  say  the  least,  a  singular 
sort  of  logic  that  holds  that  any  or- 
dinary citizen,  in  any  ordinary  con- 
versation, by  the  use  of  false  and 
malicious  slander,  wrongs  another 
citizen,  for  which  the  latter  has  a 
right  of  action  in  damages ;  but  that 
when  the  wrongdoer,  in  order  to 
give  additional  credibility  and  sanc- 
tion to  his  wrong,  uses  a  court  of 
justice  as  the  vehicle  for  his  per- 
jury in  the  assassination  of  char- 
acter, a  public  policy  should  inter- 
vene to  protect  him  in  his  wrongdo- 
ing, and  save  him  from  redressing 
the  grievous  injury  he  has  com- 
mitted against  his  fellow  citizen. 
What  do  courts  mean  when  they  say 
that  a  public  policy  demands  the  ab- 
solute privilege  of  such  testimony? 

A  correct  definition,  at  once  con- 
cise and  comprehensive,  of  the 
words  "public  policy,"  has  not  yet 
been  formulated  by  our  courts.  In- 
deed, the  term  is  as  difficult  to  define 
with  accuracy  as  the  words  "fraud," 
"equity,"  "welfare."  In.  substance, 
it  may  be  generally  said  to  be  the 

community  common 
sense  and  common 
conscience,  extended 
and  applied  throughout  the  state  to 
matters  of  public  morals,  public 
health,  public  safety,  public  welfare, 
and  the  like.  It  is  that  general  and 
well-settled  public  opinion  relating 


Deflnltlon— 
pnbllc  policy. 


to  man's  plain,  palpable  duty  to  his 
fellow  man,  that  has  due  regard  to 
all  circumstances  of  each  particular 
situation. 

Our  written  public  policies  are 
put  into  our  constitutions,  our  stat- 
utes, and  ordinances,  but  our  un- 
written public  policies  rest  largely 
in  judicial  judgment  and  public 
opinion.  Manifestly,  when  the  Con- 
stitution of  the  state  r.      *    ^  *   ^ 

^1  \    X  "y***^    Con rtfi— duty  to 

declares  and  defines  ^imtaiii 
certain  public  poli-  <^«»«*"""«-- 
cies,  such  public  policies  must  be 
paramount,  though  a  score  of  stat- 
utes conflict  and  a  multitude  of  judi- 
cial decisions  be  to  the  contrary. 
No  general  assembly  is  above  the 
plain  potential  provisions  of  the 
Constitution,  and  no  court,  however 

sacred  or  powerful,  ^^^wer  to 
has  the  right  to  de-  noiiiry  con- 
clare  any  public  pol-  •*"»"^°- 
icy  that  clearly  contravenes  or  nul- 
lifies the  rights  declared  in  the  Con- 
stitution. 

What  public  policy  is  invaded 
when  the  plaintiff,  Kintz,  in  a  court 
of  competent  jurisdiction,  pleads 
and  proves  the  false  and  malicious 
testimony  given  by  Harriger  before 
the  grand  jury?  Can  it  be  that 
courts  and  grand  juries  have  any 
duty  to  protect  known  perjurers? 
Surely  cases  are  abundant  in  the 
record  which  show  that  the  public 
has  prosecuted  witnesses  for  per- 
jury, not  only  in  the  trial  court,  but 
before  the  grand  jury.  Surely,  as 
against  the  public, 

there  is  no  such  im-    r/.timJry  before 

munity.  Why  should  Krand  jor>- 
there  be  any  im-  SSm^eT 
munity  as  against 
the  private  citizen  who  has  been 
especially  wronged,  who  has  been 
"filched"  of  his  good  name?  What 
is  the  particular  policy  under  whose 
mask  it  is  sought  to  invoke  the  ab- 
solute privilege  of  protection  to  the 
perjured  witness  in  this  case?  It  is 
undoubtedly  regard  for  the  ancient 
doctrine  of  giving  absolute  immu- 
nity and  protection  to  judicial  pro- 
ceedings in  due  course  of  law.  But 
surely  such  a  doctrine  can  by  no 
possible  jugglery  be  applied  to  a 
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court  of  justice  or  to  any  of  its  pro- 
ceedings— a  court,  which  is  charged 
first,  last,  and  all  the  time  with  ad- 
ministering justice,  based  upon  the 
truth — ^When  it  has  before  it  an  ob- 
vious and  palpable  case  of  the 
grossest  injustice,  based  upon  the 
grossest  untruth. 

The  doctrine,  as  announced  from 
leading  cases,  appears  at  25  Cyc. 
376,  in  these  words :  "The  doctrine 
of  absolute  privilege  is  founded  on 
the  principle  that  in  certain  cases 
it  is  advantageous  for  the  public  in- 
terest that  persons  should  not  be  in 
any  way  fettered  in  their  state- 
ments, and  is  confined  to  cases 
where  the  public  service  or  the  due 
administration  of  justice  requires 
that  a  person  shall  speak  his  mind 
freely." 

No  quarrel  can  be  had  with  this 
doctrine  when  fairly  interpreted 
and  applied.  If  it  be  manifestly 
"advantageous  for  the  public  inter- 
ests that  persons  should  not  be  in 
any  way  fettered  in  their  state- 
ments," and  if  "the  due  administra- 
tion of  justice  requires  that  a  per- 
son shall  speak  his  mind  freely," 
then  it  must  be  conceded  that  the 
public  right  should  be  paramount  to 
any  private  right.  But  surely  the 
word  "fettered"  here  is  not  to  be 
used  in  the  broad  sense  that  per- 
jured testimony  may  be  offered. 
Surely  the  oath  that  the  witness 
takes  before  the  grand  jury,  in  and 
of  itself,  fetters  him  to  the  truth. 
It  is  only  when  he  violates  the  obli- 
gation of  that  oath  that  he  commits 
the  wrong.  Moreover,  "that  a  per- 
son shall  speak  his  mind  freely" 
accords  with  the  doctrine  of  free- 
dom of  speech  and  freedom  of  press ; 
but  that  same  constitutional  right 
is  qualified  by  the  fact  that  he  shall 
be  responsible  for  its  abuse. 

The  celebrated  case  of  Vogel  v. 
Gruaz,  110  U.  S.  311,  28  L.  ed.  158, 
4  Sup.  Ct.  Rep.  12,  uses  this  lan- 
guage in  announcing  the  policy: 
"The  avenue  to  the  grand  jury 
should  always  be  free  and  unob- 
structed." 

This  is  probably  the  shortest  and 
strongest  plea  in  the  shape  of  public 


policy  made  for  the  immunity  of 
perjury  before  the  grand  jury. 
This  doctrine  is  subject  to  the  same 
criticism  announced  above.  You 
might  as  well  have  no  oath  "truly 
to  testify"  if  you  apply  the  doctrine 
of  absolute  privilege,  as  contended 
for  in  the  court  below. 

Having  had  some  six  years'  expe- 
rience as  prosecuting  attorney,  and 
some  seven  years  as  a  judge  of  the 
court  of  common  pleas,  I  think  I 
may  say  with  some  assurance  that 
the  avenues  of  a  grand  jury  should 
never  be  free  and  unobstructed  to 
perjurers — to  those  who  want  to 
wreak  their  vengeance  or  employ 
their  hate  in  the  star  chamber  pro- 
ceedings of  the  grand  jury.  I  can 
conceive  of  no  good  reason  why  the 
grand  jury  should  be  "free  and  un- 
obstructed" to  the  lawless,  the  con- 
scienceless, and  the  utterly  irrespon- 
sible citizen  who  seeks  to  work  re- 
prisals upon  his  fellows.  A  public 
policy  like  a  tree,  must  be  judged  by 
its  fruits.  Contemplate  for  a  mo- 
ment the  consequences  of  such  a 
public  policy  when  it  became  gen- 
erally known  to  the  public.  When 
acted  upon  generally  by  the  public, 
think  of  the  number  of  reputations, 
built  up  by  many  years  of  patient 
and  honorable  reverence  for  law  and 
order,  and  by  successful  achieve- 
ment, that  could  be  destroyed  over- 
night by  those  who  could  thus  as- 
sassinate character  with  impunity. 
But  not  alone  would  the  wrongs  fall 
as  an  insufferable  burden  upon  the 
individual;  contemplate  the  large 
number  of  wrongful,  unwarranted, 
and  unconscionable  prosecutions 
that  w^ould  be  conducted  in  the  name 
of  the  state,  at  great  labor,  time, 
and  expense,  which  must  finally  re- 
sult in  the  acquittal  of  those  indicted 
and  put  upon  trial  by  such  false  and 
malicious  testimony.  The  egregious 
evil  that  would  result  to  society,  to 
the  public,  and  to  every  private  citi- 
zen from  announcing  and  sustaining 
such  a  doctrine  of  absolute  privilege 
of  inmiunity  to  perjurers  before 
grand  juries  is  so  manifest  that  no 
further  argument  would  seem  nec- 
essary. 
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The  whole  duty  of  courts  is  to 
ascertain  the  facts,  the  truth.  In  any 
given  controversy,  and  then  apply 
the  fundamental  principles  of  jus- 
tice to  that  truth,  and  when  by  any 
species  of  jugglery  it  is  claimed  that 
the  courts  should  announce  a  public 
policy  that  works  out  the  greatest 
injustice,  bottomed  upon  the  grossest 
untruth — ^well,  it  is  just  such  hair- 
splitting distinctions  as  these  that 
have  too  frequently  .  undermined, 
and  justly  undermined,  public  confi- 
dence in  our  courts. 

If  this  prosecution  had  been 
started  before  a  magistrate,  upon 
an  affidavit  falsely,  wilfully,  and 
maliciously  made,  including  the 
identical  matters  testified  to  before 
the  grand  jury,  the  rule  is  well  set- 
tled in  Ohio,  though  it  is  with  re- 
gret that  I  say  many  states  hold  to 
the  contrary,  that  such  perjured 
affidavit  can  be  made  the  basis  of 
an  action  in  malicious  prosecution. 

Why,  then,  should  there  be  any 
different  rule  applied  when,  instead 
of  doing  it  publicly  before  the  mag- 
istrate, by  affidavit,  the  wrongdoer 
does  it  in  the  secret  chambers  of 
the  grand,  jury  room  and  thereby 
obtains  the  sanction  of  an  official 
action  by  having  the  charge  found 
and  presented  by  the  grand  jury  as 
an  official  arm  of  the  court  ? 

It  surely  is  a  distinction  without 
any  difference,  except  that  before 
the  justice  of  the  peace  the  charge 
was  that  of  the  prosecuting  witness 
alone,  whereas  by  indictment  the 
prosecuting  witness  wrongfully 
caused  it  to  be  made  the  official 
charge  of  a  grand  jury  in  the  court 
of  common  pleas.  True,  one  quali- 
fication has  been  placed  by  those 
courts  holding  for  complete  immu- 
nity, to  wit,  as  long  as  such  evidence 
is  relevant  to  the  matter  concerning 
which  it  is  given.  If  irrelevant, 
therefore,  these  same  courts  have 
held  that  it  may  be  used  as  the  basis 
of  a  suit  in  damages  for  malicious 
prosecution,  though  given  under  the 
cover  of  a  grand  jury. 

How  are  these  two  positions  dis- 
tinguishable? Obviously  upon  the 
basis  that  in  one  the  evidence  is 


relevant,  and  in  the  other  irrele- 
vant. But  both  do  damage,  that 
which  is  relevant  more  frequently 
than  that  which  is  irrelevant.  Yet 
how  can  such  a  distinction  apply  to 
an  obvious  and  admitted  falsehood? 
A  falsehood  is  relevant  to  nothing. 
It  fits  no  truth.  It  does  not  even  fit 
another  falsehood.  After  all,  it  is 
but  the  "tangled  web." 

Oaths  are  too  lightly  regarded 
nowadays,  not  only  before  the  grand 
jury,  but  in  trial  courts;  aye,  in 
every  place  where  they  are  required 
for  some  qualification.  It  is  high 
time,  indeed,  for  the  public  to  know 
what  the  oath  implies,  the  obliga- 
tion which  it  carries,  and  that  one 
may  not  maliciously  assassinate  the 
good  name  of  another  under  the 
mask  of  an  oath  before  a  grand 
jury,  and  then  have  a  court  of  jus- 
tice intervene  to  protect  him  from  - 
such  a  rank  wrong. 

While  this  court  has  never  before 
had  before  it  the  precise  question 
in  this  case,  some  landmarks  have 
been  made  touching  the  civil  action 
known  as  malicious  prosecution. 
Some  of  these  cases  have  been  in- 
voked to  sustain  the  judgment  be- 
low. Let  us  examine  several  of 
them  briefly. 

In  this  behalf  the  case  of  Lanning 
v.  Christy,  30  Ohio  St.  115,  27  Am. 
Rep.  431,  has  been  invoked.  This 
was  not  an  action,  however,  in  mali- 
cious prosecution.  It  was  an  action 
for  libel,  put  in  the  form  of  a  writ- 
ten plea.  Yet  fundamentally  it  does 
deal  with  some  of  the  basic  princi- 
ples involved  here,  because  it  relates 
to  defamatory  matter  touching 
on6's  good  name  and  reputation. 
The  syllabus  of  that  case  reads  as 
follows :  "An  action  will  not  lie  for 
statements  contained  in  an  answer 
alleged  to  be  libelous,  if  such  state- 
ments were  honestly  made,  without 
malice,  and  if  they  were  relevant, 
believed  by  defendant  to  be  true, 
and  were  made  upon  probable  cause, 
and  under  advice  of  counsel." 

This  syllabus  might  tend  to  sus- 
tain the  soundness  of  the  judgment 
below  were  it  not  for  the  fact  that 
the  Lanning  v.  Christy  Case  differs 
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from  the  case  at  bar  in  the  fol- 
lowing respects:  (1)  "Honestly 
made;"  (2)  "without  malice;"  (3) 
"believed  by  defendant  to  be  true ;" 

(4)  "made  upon  probable  cause;" 

(5)  "under  advice  of  counsel."  Not 
a  single  one  of  these  distinguishing 
elements  appears  in  the  present 
case. 

The  other  Ohio  case  relied  upon 
is  the  case  of  Liles  v.  Gaster,  42 
Ohio  St.  631.  It  is  sufficient  to 
quote  a  part  of  the  first  paragraph 
of  the  syllabus  in  that  case,  which 
recites  this  fact:  "For  aught  that 
is  stated  in  the  petition  these  an- 
swers were  relative  to  the  issue  then 
on  trial ;  and  were  honestly  believed 


to  he  true,  though  in  fact  they  were 
untrue" 

Courts  have  gone  a  long  way  in 
protecting  the  bona  fides  of  the  in- 
dividual. But  where  the  facts  are 
not  only  not  convincing,  but  conced- 
edly  to  the  contrary,  it  is  inexcusa- 
ble, especially  upon  the  part  of  a 
court,  to  extend  its  powers  for  the 
protection  of  such  infamy. 

The  judgment  of  the  Court  of  Ap- 
peals is  therefore  reversed  and  the 
judgment  of  the  Court  of  Common 
Pleas  affirmed. 

Nichols,  Ch.  J.,  and  Jones,  Matthi- 
as, Johnson,  and  Donahue,  JJ.,  con- 
cur. 

RobinsMi,  J.,  not  participating. 


ANNOTATION. 
Tettiinony  of  witneM  as  basb  of  cml  action  for  damages. 


I.  Introductory,  1247. 
II.  Defamatory  testimony: 

a.  In  United  States: 

1.  Proceeding  of  judicial  body, 

1247. 

2.  Investigation  by  legislative 

body,  1255. 

8.  Investigration  by  adminis- 
trative officer,  1256. 

4.  Trial  by  religious  or  fra- 
ternal society,  1256. 

b.  In  England,  1257. 

c.  In  Canada,  1259. 

/•  Introductory, 

This  note  on  the  testimony  of  a 
witness  as  the  basis  of  a  civil  action 
for  damages  discusses  the  liability  of 
the  witness  in  an  action  for  defama- 
tion, in  an  action  for  malicious  pros- 
ecution, and  also  his  liability  to  a  per- 
son defeated  in  a  civil  action  because 
of  perjured  testimony.  An  affidavit  in 
support  of  a  motion  or  pleading  is 
considered  testimony  for  the  purpose 
of  the  discussion.  However,  an  action 
for  libel  or  slander  based  on  testimony 
given  in  a  lunacy  proceeding  has  been 
previously  treated  in  this  work,  and 
is  omitted  here.  See  note  in  2  A.L.R. 
1582.  An  action  to  set  aside  a  judg- 
ment or  decree,  or  a  defense  to  an  ac- 
tion on  a  judgment  or  decree,  because 
procured  by  false  testimony,  does  not 
come  within  the  scope  of  the  note  and 
is  not  considered. 


III.  Testimony  supporting  malicious  pros- 

ecution : 

a.  Generally,  1259. 

b.  Aiding  and  abetting  prosecution, 

1263. 

IV.  Testimony   influencing   result  of  ac- 

tion or  prosecution: 

a.  False   testimony   by    defendant, 

1264. 

b.  Subornation  of  false  testimony 

by  defendant,  1269. 

JI,  Defamatory  testimony, 
a.  In  United  States. 
1,  Proceeding  of  judicial  hody. 
Material  testimony. 

In  the  United  States  it  is  well  estab- 
lished that  defamatory  testimony  by 
a  witness  in  a  judicial  proceeding, 
which  is  material  to  the  inquiry,  is 
privileged  absolutely,  and  cannot  be 
made  the  basis  of  an  action  for  libel 
or  slander,  even  though  the  testimony 
is  given  maliciously  and  with  knowl- 
edge of  its  falsity. 

Alabama.  —  Ghambliss  v.  Blau 
(1899)  127  Ala.  86,  28  So.  602. 

Florida.  —  See  Myers  v.  Hodges 
(1907)  53  Fla.  197,  44  So.  357. 

Georgia.— Conley  v.  Key  (1895)  98 
Ga.  115,  26  S.  E.  914;  Hendrix  v. 
Daughtry  (1907)  3  Ga.  App.  481,  60 
S.  E.  206;  Buschbaum  v.  Heriot  (1908) 
5  Ga.  App.  521,  63  S.  E.  645.    See  also 
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Bibb  V.  Crawford  (1909)  6  Ga.  App. 
145,  64  S.  E.  488;  Nelson  v.  Davis 
(1911)  9  Ga.  App.  131,  70  S.  E.  599. 

Delaware. — Compare  Goslin  v.  Can- 
non (1832)  1  Harr.  3. 

minois.— McDavitt  v.  Boyer  (1897) 
169  111.  475,  48  N.  E.  317;  Fagan  v. 
Fries  (1889)  30  111.  App.  236. 

Indiana.  —  Hutchinson  v.  Lewis 
(1881)  75  Ind.  55;  Baldwin  v.  Hutch- 
ison  (1893)  8  Ind.  App.  454,  35  N.  E. 
711.  See  also  Nelson  v.  Robe  (1842) 
6  Blackf.  204. 

Iowa.— See  Smith  v.  Howard  (1869) 
28  Iowa,  51. 

Kansas.— Weil  v.  Lynds  (1919)  105 
Kan.  440,  185  Pac.  51. 

Kentucky. — See  Sebree  v.  Thompson 
(1907)  126  Ky.  223,  11  L.R.A.(N.S.) 
723,  103  S.  W.  374,  15  Ann.  Cas.  770. 

Louisiana. — Burke  v.  Ryan  (1884) 
36  La.  Ann.  951. 

Maryland. — See  Schaub  v.  OTerrall 
(1911)  116  Md.  131,  39  L.R.A.(N.S.) 
416,  81  Atl.  789,  Ann.  Cas.  1913C,  799. 

Massachusettsk  —  Laing  v.  Mitten 
(1904)  185  Mass.  233,  70  N.  E.  128. 

Michigan. — See  Acre  v.  Starkweath- 
er (1898)  118  Mich.  214,  76  N.  W.  379. 

Mississippi. — See  Sands  v.  Robison 
(1849)  12  Smedes  &  M.  704,  51  Am. 
Dec.  132;  Verner  v.  Verner  (1886)  64 
Miss.  321,  1  So.  479. 

Missouri.  —  Groes  v.  White  (1919) 
201  Mo.  App.  248,  210  S.  W.  920;  Hyde 
V.  McCabe  (1890)  100  Mo.  412,  13  S. 
W.  875.  See  also  Crecelius  v.  Bierman 
(1894)  59  Mo.  App.  513. 

New  York.— Garr  v.  Selden  (1850) 
4  N.  Y.  91;  Warner  v.  Paine  (1848)  2 
Sandf.  195.  See  also  Allen  v.  Crofoot 
(1829)  2  Wend.  515,  20  Am.  Dec.  647; 
SUydam  v.  Moffatt  (1848)  1  Sandf. 
459;  Beggs  v.  McCrea  (1901)  62  App. 
Div.  39,  70  N.  Y.  Supp.  864. 

North  Dakota.  —  Lauder  v.  Jones 
(1904)  13  N.  D.  525,  101  N.  W.  907. 

Ohio.  — Liles  v.  Gaster  (1885)  42 
Ohio  St.  631;  Emerman  v.  Bruder 
(1897)  7  Ohio  S.  &  C.  P.  Dec.  311. 
Compare  Harris  v.  Reams  (1860)  2 
Ohio  Dec.  Reprint,  281. 

Oregon. — Cooper  v.  Phipps  (1893) 
24  Or.  357,  22  L.R.A.  836,  33  Pac.  985. 

Pennsylvania.  —  See  Thompson  v. 
McCready  (1899)  194  Pa.  32,  45  Atl. 
78. 


Tennessee.  —  Cooley  v.  Galyon 
(1902)  109  Tenn.  1,  60  L.R.A.  139,  97 
Am.  St.  Rep.  823,  70  S.  W.  607. 

Wisconsin.  —  Calkins  v.  Sumner 
(1860)  13  Wis.  794,  80  Am.  Dec.  738; 
Scbultz  V.  Strauss  (1906)  127  Wis.  325, 
106  N.  W.  1066,  7  Ann.  Cas.  528;  Keel- 
ey  V.  Great  Northern  R.  Co.  (1914)  156 
Wis.  181,  L.R.A.1915C,  986,  145  N.  W. 
664. 

Thus,  in  Groes  v.  White  (1919)  201 
Mo.  App.  248,  210  S.  W.  920,  it  ap- 
peared that  in  an  action  against  an 
executor  for  negligence  in  collecting 
rent  from  a  tenant  of  land  belonging 
to  the  estate,  the  tenant,  on  being 
cross-examined,  was  asked  if  he  got 
all  of  the  corn  grown  on  the  place, 
and  replied  that  he  got  all  of  it  except 
what  the  plaintiff  stole.  The  tes- 
timony was  held,  in  an  action  for  slan- 
der, to  be  absolutely  privileged  on  the 
ground  that  it  was  not  only  fairly  re- 
sponsive to  the  question  asked,  but 
also  pertinent  and  material  to  the  in- 
quiry. 

In  McDavitt  v.  Boyer  (111.)  supra,  it 
was  held  that  a  material  statement 
made  by  a  witness,  charging  the  plain- 
tiff with  perjury,  was  absolutely  priv- 
ileged. 

Where  a  wife's  adultery  was  an  is- 
sue in  a  divorce  suit,  testimony  in  such 
suit  as  to  acts  of  adultery  by  her.  was 
held  to  be  privileged  absolutely. 
Cooper  V.  Phipps  (Or.)  supra.  And  in 
Schaub  V.  OTerrall  (Md.)  supra,  it 
was  held  that  a  witness  was  not  li- 
able in  a  civil  action  for  damag^es  on 
account  of  false  and  slanderous  tes- 
timony in  a  divorce  case,  to  the  ef- 
fect that  the  plaintiff  in  the  principal 
action  was  guilty  of  adultery  with  the 
plaintiff  in  the  divorce  suit.  The 
slanderous  testimony  was  clearly  rel- 
evant to  the  issues  in  the  divorce  suit, 
but  the  decision  was  based  on  the 
authority  of  Hunckel  v.  Voneiff  (1888) 
69  Md.  179,  9  Am.  St.  Rep.  413, 14  Atl. 
500,  17  Atl.  1056,  without  referring  to 
the  materiality  of  the  testimony.  See 
Voluntary  immaterial  testimony,  infra. 

In  Schultz  V.  Strauss  (1906)  127 
Wis.  325,  106  N.  W.  1066,  7  Ann.  Cas. 
528,  it  was  held  that  an  action  for 
slander  could  not  be  based  on  tes- 
timony   given    before    a   grand  jury 
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which  was  pertinent  to  an  investiga- 
tion made  by  that  body,  though  the 
investigation  appeared  to  have  been 
instigated  by  the  witness.  In  that 
case  the  plaintiff  demanded  an  exam- 
ination of  the  defendant  in  a  statutory 
proceeding  in  order  to  ascertain  his 
testimony  in  detail  for  the  purpose  of 
framing  his  complaint.  The  court 
held  that  the  defendant  was  not  bound 
to  state  his  testimony  before  the  grand 
jury,  since  it  resulted  in  an  indict- 
ment against  the  plaintiff,  and  was 
therefore  to  be  deemed  pertinent. 

In  Laing  v.  Mitten  (1904)  185  Mass. 
233,  70  N.  E.  128,  it  was  held  that 
pertinent  testimony  by  a  witness  in  a 
criminal  action,  to  the  effect  that  the 
plaintiff  assaulted  the  defendant  and 
struck  him,  was  absolutely  privileged, 
and  would  not  support  an  action  for 
slander,  though  uttered  maliciously. 

So,  in  Allen  v.  Crofoot  (1829)  2 
Wend.  (N.  Y.)  515,  20  Am.  Dec.  647, 
it  appeared  that  an  action  for  slander 
was  brought  against  the  defendant  for 
testimony  given  by  him  before  a  jus- 
tice, in  the  examination  of  the  plain- 
tiff on  a  criminal  charge  filed  by  the 
defendant.  The  court  held  that  the 
hearing  before  the  magistrate,  though 
informal  and  preliminary  to  a  further 
investigation  by  him,  was  such  a  judi- 
cial prot;eeding  as  might  cause  the  de- 
fendant to  consider  it  his  duty  to  an- 
swer the  question  asked.  It  was  held, 
further,  that  it  was  a  question  of  fact 
whether  the  words  were  spoken  in  the 
course  of  the  proceeding  on  the  com- 
plaint, or  under  such  circumstances 
that  the  defendant  had  reason  to  be- 
lieve, and  did  in  good  faith  believe, 
that  it  was  incumbent  on  him  to  repeat 
at  that  time  the  charge  in  the  com- 
plaint. It  appeared  that  the  state- 
ment of  the  witness  was  merely  a 
repetition  of  the  charge  in  his  com- 
plaint, and  therefore  pertinent. 

In  Beggs  V.  McCrea  (1901)  62  App. 
Div.  39,  70  N.  Y.  Supp.  864,  it  appeared 
that  an  affidavit  was  made  in  an  ac- 
tion to  remove  a  trustee,  under  a  stat- 
ute providing  for  the  removal  of 
trustees  on  certain  grounds,  including 
dishonesty,  improvidence,  or  want  of 
understanding.  The  affidavit  was 
made  at  the  request  of  the  attorney 
12  A.L.R.— 79. 


for  the  beneficiaries,  and  stated  that 
the  trustee  had  borrowed  money  from 
a  bank  and  had  failed  to  repay  it,  and 
had  failed  to  account  for  the  total 
amount  of  rents  which  he  was  under 
a  duty  to  collect  for  the  bank.  The 
court  was  of  the  opinion  that  the  af- 
fidavit was  in  lieu  of  a  deposition,  was 
material  to  the  issues  in  the  case,  and 
was  therefore  absolutely  privileged, 
but  held  that  even  if  it  was  immaterial, 
.|io  action  for  libel  could  be  maia- 
iained,  as  it  would  be,  under  that  as- 
sumption, conditionally  privileged, 
and  there  was  no  proof  of  malice. 

In  Garr  v.  Selden  (1850)  4  N.  Y.  91, 
it  appeared  that  an  action  had  been 
brought  by  an  attorney  for  services. 
His  clients  pleaded  the  general  issue, 
and  gave  notice  that  on  the  trial  they 
would  show  that  the  services  were  so 
negligently  and  improperly  rendered 
as  to  be  of  no  value.  The  attorney 
moved  the  court  to  strike  out  this  part 
of  the  notice  as  false  and  scandalous, 
whereupon  the  clients  made  an  affida- 
vit, stating  that  the  attorney  had  re- 
vealed confidential  communications 
made  to  him  in  his  professional  capac- 
ity, with  respect  to  the  services  for 
which  he  was  seeking  to  recover  coni- 
pensation,  and  that  such  confidential 
communications  were  revealed  to  aid 
a  person  with  an  interest  adverse  to 
his  clients.  In  an  action  for  libel 
brought  by  the  attorney,  the  court  de- 
cided that  the  defamatory  matter  in 
the  affidavit  was  material  to  the  issue 
raised  by  the  attorney's  objection  to 
the  notice,  and  that  therefore  it  was 
privileged  absolutely. 

Similarly,  it  was  held  in  Fagan  v. 
Fries  (1889)  80  IlL  App.  236,  that,  in 
an  action  by  a  discharged  employee 
to  recover  damages  from  his  employer 
on  account  of  his  discharge,  testimony 
of  the  employer  giving  the  reason  for 
his  discharge  was  privileged,  and 
could  not  be  made  the  basis  of  a  re- 
covery for  slanderous  words. 

In  Cooley  v.  Galyon  (1902)  109 
Tenn.  1,  60  L.R.A.  139,  97  Am.  St.  Rep. 
823,  70  S.  W.  607,  it  appeared  that  an 
injunction  had  been  dissolved  by  an 
order  of  court,  and  the  amount  of  dam- 
age sustained  by  reason  of  the  injunc- 
tion referred  to  a  master.    The  matter 
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involyed  was  a  construction  contract, 
and  though  the  original  contractor 
had  demanded  a  larger  sum  to  com- 
plete the  work  than  formerly  was 
stipulated,  it  was  contended  that  no 
damage  had  resulted,  because  another 
contractor,  the' plaintiff,  was  willing 
to  complete  the  work  at  the  original 
price.  The  defendant,  in  answering 
questions  by  counsel  as  to  the  reliabil- 
ity of  the  plaintiff  financially  and  as  a 
workman,  stated  that  he  had  failed  to 
pay  certain  bills,  and  that  he  would 
use  material  in  the  construction  of  a 
building  inferior  to  that  required  by 
the  specifications.  The  court  held 
that  the  testimony  was  pertinent  to 
the  issues  in  the  case,  as  well  as  re- 
sponsive to  questions  asked  by  coun- 
sel, and  was  therefore  privileged  ab- 
solutely. 

A  defamatory  affidavit,  intended  to 
be  used  as  evidence  to  impeach  the  tes- 
timony of  a  witness,  is  absolutely  priv- 
ileged where  the  credibility  of  the  lat- 
ter is  a  material  fact  in  the  case. 
Busehbaum  v.  Heriot  (1908)  6  6a« 
App.  621,  68  S.  E.  646;  Ck>nley  v.  Key 
(1896)  98  6a.  116,  26  S.  E.  914;  Bald- 
win V.  Hutchison  (1893)  8  Ind.  App. 
464,  86  N.  E.  711;  Warner  v.  Paine 
(1848)  2  Sandf.  (N.  Y.)  196;  Keeley  v. 
Great  Northern  R.  Co.  (1914)  166  Wis, 
181,  L.R.A.1916C,  986,  146  N.  W.  664. 
In  the  case  last  cited,  a  recovery 
was  sought  for  defamatory  matter  in 
an  affidavit  filed  to  support  a  motion 
for  a  new  trial.  It  appeared  that  a 
verdict  had  been  rendered  against  the 
defendant  in  that  case  for  the  death 
of  the  plaintiff's  husband,  and  the  af- 
fidavit stated  that  an  illicit  relation 
existed  between  the  plaintiff  and  the 
chief  witness  in  the  case.  The  court 
held  that  since  such  relation  would 
tend  to  show  that  the  witness  was  not 
disinterested,  but  that  there  was  a  mo- 
tive for  false  testimony,  the  court 
might  be  induced  by  evidence  of  such 
relation  to  exercise  his  discretion  in 
granting  a  new  trial,  if  he  believed 
the  verdict  to.  be  unjust.  It  was 
therefore  decided  that  the  defamatory 
matter  in  the  affidavit  was  material, 
and  therefore  privileged  absolutely. 
See  to  the  same  effect,  Bibb  v.  Craw- 
ford (1909)  6  6a.  App.  146,  64  S.  E. 


488;  Warner  v.  Paine  (1848)  2  Sandf. 
(N.  Y.)  196.  It  appeared  in  Baldwin 
V.  Hutchison  (1893)  8  Ind«  App.  454, 
86  N.  E.  711,  that  a  witness  in  re- 
sponse to  a  question  stated  that  the 
reputation  of  another  witness  in  tke 
case  was  bad  for  truth  and  veracity, 
and,  on  cross-examination,  that  he  had 
heard  that  he  had  stolen  a  sheep.  The 
court  held  that  the  statements  were 
privileged  absolutely,  and  that  there- 
fore the  payment  of  money  by  the  per- 
son making  the  defamatory  statement 
to  the  person  defamed,  on  threat  of 
being  prosecuted,  was  without  consid- 
eration and  recoverable. 

Likewise  it  was  held  in  Nelson  ▼. 
Davis  (1911)  9  6a.  App.  181,  70  S.  £. 
699,  that  an  unsworn  statement  by  a 
defendant  in  a  criminal  case,  impeach- 
ing the  testimony  of  a  witness  against 
him,  was  absolutely  privileged.  The 
court  said:  "Freedom  of  speech  en 
the  part  of  the  defendant  in  the  pres- 
ervation of  his  rights  demands  that 
he  shall  have  immunity  from  actions 
for  damages,  on  like  grounds  as  those 
on  which  public  policy  requires  that 
every  witness  should  be  left  free  to 
speak  fearlessly  the  truth,  without  be- 
ing in  peril  of  being  subjected  to  dam- 
ages.*' 

In  Sebree  v.  Thompson  (1907)  U6 
Ky.  223, 11  L.RJl.(N.S.).728»  108  S.  W. 
874,  16  Ann.  Cas.  770,  the  court  ex- 
pressed its  approval  of  the  English 
rule  (see  infra,  II.  b.),  but  stated  that 
the  defamatory  testimony  given  by  the 
defendant  was  material  to  the  issues 
in  the  case,  and  that  it  was  therefore 
privileged  absolutely,  under  either  the 
English  rule,  or  the  rule  which  limits 
absolute  privilege  to  testimony  which 
is  material,  or  which  the  witness  be- 
lieves to  be  material.  The  court  fur- 
ther held  that  it  was  error  for  the 
trial  judge  to  submit  the  questiim  of 
privilege  to  the  jury,  instead  of  deter- 
mining it  himself  on  demurrer. 

A  Mississippi  statute  providing  that 
*'all  words  which,  from  their  usual 
construction  and  common  acceptation, 
are  considered  as  insults,  and  lead  to 
violence  and  breaches  of  the  peace, 
shall  hereafter  be  actionable;  and  no 
plea,  exception,  or  demurrer  shall  be 
sustained   in   any  court   within  this 
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state,  to  preclude  a  jury  from  passing 
thereon,  who  are  hereby  declared  to 
be  the  sole  judges  of  the  damages  sus* 
tained;  provided,  that  nothing  herein 
contained  shall  be  construed  to  de* 
prive  the  several  courts  of  this  state 
of  the  power  of  granting  new  trials, 
as  in  other  cases/'  has  been  held  not 
to  affect  the  immunity  of  a  witness 
from  liability  for  slander.  The  court 
said:  'It  is  inconceivable  that  the 
legislature  intended  by  the  enactment 
of  said  section  to  inflict  a  blow  on  'jus* 
tiee  and  the  cause  of  good. govern* 
ment.' "  Verner  v.  Verner  (1886)  64 
Miss.  321,  1  So.  479.  In  Sands  v.  Rob- 
ison  (1849)  12  Smedes  &  M.  (Miss.) 
704,  51  Am.  Dec.  132,  it  was  held  that 
testimony  of  a  justice  of  the  peace  be- 
fore a  grand  jury  was  privileged  be- 
cause made  without  malice. 

It  has  been  held  that  a  statement 
made  by  a  witness,  after  testifying, 
and  outside  the  court  room,  could  not 
be  made  the  basis  of  an  action  for 
slander,  if  such  statement  was  slan- 
derous only  when  interpreted  in  the 
light  of  material  testimony  by  the 
speaker  in  court.  Hutchinson  v.  Lew- 
is (1881)  76  Ind.  55. 

Similarly,  a  material  affidavit  filed 
in  support  of  a  motion  to  have  a  case 
assigned  to  another  judge  on  account 
of  prejudice  has  been  held  to  be  ab-* 
solately  privileged,  and  therefore  not 
admissible  to  show  malice  in  the  writ* 
ing  of  a  defamatory  statement  on 
another  occasion.  Lauder  v.  Jones 
(1904)  13  N.  D.  525,  101  N.  W.  907. 
And  in  Thompson  v.  McCready  (1899) 
194  Pa«  32,  45  Atl.  78,  it  was  held  that 
a  reiteration  in  good  faith  of  a  de- 
famatory statement  made  on  the  first 
trial  of  an  action  for  slander  was 
clearly  not  admissible,  in  a  second 
trial  of  the  same  cause,  to  show  mal- 
ice. Whether  the  testimony  was  ad- 
missible for  any  purpose  was  not  de- 
cided, as  no  objection  was  made  to  it 
at  the  trial.  But  in  Goslin  v.  Cannon 
(1832)  1  Harr.  (Del.)  3,  it  was  held 
that  a  statement  made  in  the  court  of 
a  justice  during  a  proceeding  to  bind 
the  plaintiff  to  keep  the  peace  could  be 
considered  on  the  question  of  malice, 
if  slander  of  the  plaintiff  by  the  de- 
fendant was  proved  on  another  occa- 


sion.   Apparently  there  was  no  doubt 
as  to  the  materiality  of  the  statement. 

Privilege  with  respect  to  material 
testimony  in  a  judicial  proceeding  ex- 
tends to  testimony  by  a  person  who  is 
not  a  party  to  the  proceeding,  and 
which  defames  a  person  who  also  is 
not  a  party.  Cooley  v.  Galyon  (1902) 
109  Tenn.  1,  60  L.R.A.  139,  97  Am.  St. 
Rep.  823,  70  S.  W.  607.  ) 

Even  voluntary  testimony  by  a  wit-' 
ness,  not  given  in  response  to  any 
question,  is  privileged  absolutely  if  it 
is  pertinent,  and  no  action  for  slander 
lies  therefor,  though  it  is  given  mali- 
ciously. Weil  v.  Lynds  (reported 
herewith)  ante,  1236.  And  it  would 
seem  that  material  testimony  in  a  ju- 
dicial proceeding  is  privileged,  even 
though  made  voluntarily  by  one  who 
is  not  brought  in  to  testify  under  proc- 
ess of  court.  Burke  v.  Ryan  (1884) 
36  La.  Ann.  951;  Harris  v.  Reams 
(1860)  2  Ohio  Dec.  Reprint,  281.  In 
the  latter  cai^  it  appeared  that  the 
plaintiff  had  filed  a  motion  for  the  dis- 
solution of  an  injunction,  stating  that 
affidavits  would  be  filed  in  support 
thereof.  The  defendant,  at  the  re^ 
qnest  of  the  other  party  in  the  injunc- 
tion suit,  made  an  affidavit  that  he  had 
means  of  knowing  the  general  reputa- 
tion of  the  plaintiff  in  the  neighbor- 
hood, and  that  he  would  not  believe 
him  under  oath.  Thou^  the  court  ap- 
peared to  be  of  the  opinion  that  proof 
of  malice  and  want  of  probable  cause 
might  make  the  affidavit  actionable  as 
a  libel,  it  held  that  the  privilege  of  the 
defendant  was  not  affected  by  the  fact 
that  he  made  the  affidavit  voluntarily. 
On  this  point,  the  court  said: 
^'Whether  the  justice  could  compel  the 
attendance  of  the  defendant  to  make 
the  affidavit  complained  of  as  libelous^ 
or  not,  it  is  certain  that  the  witness 
and  the  justice  both  were,  in  making 
the  affidavit,  performing  a  legal  duty,. 
authorized  by  statute.  The  duty  was 
in  the  ordinary  course  of  a  judicial 
proceeding.  And  no  book  has  ever  yet 
made  a  distinction  between  witnesses 
who  appear  under  process,  and  those 
who  appear  voluntarily,  as  to  the  legal 
protection  afforded  them.  There  is  no 
reason  for  such  a  distinction."  In 
Burke  v.  Ryan   (La.)   supra,  the  de«. 
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fendants  were  charged  in  an  action  for 
libel  with  voluntarily  filing  an  affida- 
vit in  a  criminal  action,  stating  that 
the  reputation  of  the  plaintiff  for 
truth  and  veracity  among  the  people 
who  knew  him  was  bad,  and  that  they 
would  not  believe  him  under  oath. 
The  judgment  of  the  trial  court  for 
the  •  plaintiff  was  reversed  on  the 
ground  that  the  affidavit  was  material 
evidence  in  a  judicial  proceeding,  and 
therefore  not  a  ground  for  civil  liabil- 
ity, even  though  false  and  malicious, 
and  given  voluntarily.  On  the  latter 
point,  however,  the  court  expressed 
the  opinion  that  the  evidence  did  not 
support  the  charge  that  the  affidavit 
was  made  voluntarily,  since  it  ap- 
peared that  it  was  only  after  being 
threatened  with  the  compulsory  proc- 
ess of  the  court  that  the  defendants 
gave  the  testimony  before  the  clerk 
as  it  appeared  in  the  affidavit. 
I  The  presumption  is  that  testimony 
in  a  judicial  proceediit?  is  materiltl, 
and  the  burden  is  on  the  plaintiff,  in 
an  action  for  libel  or  slander  on  ac- 
count of  defamatory  testimony,  to 
prove  the  immateriality  of  such  tes- 
timony. Hutchinson  v.  Lewis  (1881) 
76  Ind.  55.  See  to  the  same  effect, 
Warner  v.  Paine  (1848)  2  Sandf.  (N. 
^Y.)  195;  Liles  v.  Gaster  (1885)  42 
Ohio  St  631;  Emerman  v.  Bruder 
(1897)  7  Ohio  S.  &  C.  P.  Dec.  811; 
Cooper  V.  Phipps  (1893)  24  Or.  857,  22 
L.R.A.  836,  83  Pac.  985. 
I  It  has  also  been  held  that  absolute 
privilege,  and  therefore  immunity, 
from  an  action  for  libel  or  slander,  ex- 
tends to  testimony  which  the  witness 
believes  on  reasonable  grounds  to  be 
material.  Smith  v.  Howard  (1869)  28 
Iowa,  51;  Grecelius  v.  Bierman  (1894) 
59  Mo.  App.  618;  Suydam  v.  Moffat 
(1848)  1  Sandf.  (N.  Y.)  469;  Warner 
V.  Paine  (1848)  2  Sandf.  (N.  Y.)  195. 
In  Grecelius  v.  Bierman  (1894)  59  Mo. 
App.  513,  it  was  held  that  whether  a 
defendant  in  an  action  for  defamatory 
testimony  believed  on  reasonable 
grounds  that  his  testimony  was  per- 
tinent to  the  inquiry  was  a  question 
not  of  law,  but  of  fact,  to  be  submit- 
ted to  the  jury  on  an  appropriate  in- 
fitructien.  In  that  case  it  appeared 
that  the  defendant,  while  testif3ring 


in  a  judicial  proceeding,  stated  volun- 
tarily and  not  in  answer  to  any  ques- 
tion, that  a  memorandum  on  a  note, 
in  the  words  "Settled,  renewed  note, 
P.  H.  Bierman,  trustee,"  was  a  for- 
gery. The  plaintiff  had  previously 
given  testimony  disclaiming  that  the 
memorandum  was  in  the  handwriting 
of  Bierman,  and  stating  that  it  was  a 
memorandum  of  his  own  to  show  that 
the  note  was  settled  by  a  new  note 
given  to  the  order  of  Bierman.  The 
majority  of  the  court  were  of  the 
opinion  that  the  testimony  of  the  de- 
fendant was  not  material,  but  that 
w^hether  the  defendant  reasonably  be- 
lieved it  to  be  material  was  a  question 
of  fact  for  the  jury. 

In  an  action  for  slander  it  has  been 
held  tiiat  the  defense  of  privilege  be- 
cause the  defamatory  statement  was 
material  testimony  in  a  judicial  pro- 
ceeding could  be  made  by  a  special 
plea,  as  well  as  under  the  general  is- 
sue. Cooley  V.  Galyon  (1902)  109 
Tenn.  1,  60  L.R.A.  139,  97  Am.  St.  Kep. 
823,  70  S.  W.  607. 

ResponsiTe  inunaterial  tMitbnomy* 

It  is  also  well  established  in  the 
United  States  that  a  witness,  in  an- 
swering a  question  asked  by  court  or 
counsel,  is  not  bound  to  determine  its 
materiality  or  relevancy  to  the  issues 
of  the  cause  in  which  he  is  testifying. 
If  his  testimony  is  responsive  to  a 
question  to  which  no  objection  is 
made,  or  to  which  an  objection  is  over- 
ruled, no  action  for  libel  or  slander 
can  be  maintained  on  account  of  the 
testimony,  though  it  is  defamatory* 
immaterial,  and  given  maliciously. 

Georgia. — See  Hendrix  v.  Daughtiy 
(1907)  3  Ga.  App.  481,  60  S.  E.  206. 

Maine. — ^Barnes  v*  McCrate  (1851) 
82  Me.  442. 

Michigan.  —  See  Acre  ▼.  Stark- 
weather (1898)  118  Mich.  214,  76  N. 
W.  379. 

MissonrL — Steinecke  v.  Marx  (1881) 
10  Mo.  App.  581.  See  also  Groes  ▼. 
White  (1919)  201  Mo.  App.  248,  210 
S.  W.  920. 

North  Carolina. — ^Baggett  ▼.  Gradgr 
(1911)  154  N.  C.  842,  70  S.  E.  618. 

Tennessee.  —  See  Cooley  v.  Galyon 
(1902)  109  Tenn.  1,  60  L.R.A.  139,  97 
Am.  St.  Rep.  823,  70  S.  W.  607. 
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l^^sconsin.  —  Calkins    v.    Sumner 
(1860)  13  Wis,  193,  80  Am.  Dec.  788. 

Thus,  in  Baggett  v.  Grady  (N.  C) 
supra,  it  was  said  that  the  privilege 
of  a  witness  is  broader  than  that  of  a 
counsel,  since  a  witness  is  not  bound 
to  consider  whether  a  question  is  rel- 
evant, and  if  no  objection  is  made  to 
the  question,  or  if  an  objection  is 
made  and  overruled,  it  is  the  duty  of 
the  witness  to  answer  it.  See  to  the 
same  effect,  Barnes  v,  McCrate  (Me,) 
supra,  wherein  the  court  said:  "A 
witness  is  not  supposed  to  know  the 
exact  line  of  proceeding.  He  is,  there- 
fore, under  the  direction  of  the  court. 
In  this  case,  a  question  was  duly  put 
to  the  witness,  either  by  the  court  or 
by  counsel.  And  it  does  not  appear 
that  in  his  answer  he  went  beyond  the 
scope  of  the  question.  If  the  question 
was  put  by  the  court,  there  could  be 
no  liability  for  answering  it;  if  put 
by  the  plaintiff's  counsel,  the  plaintiff 
ean  have  no  ground  of  complaint  that 
it  was  answered ;  if  put  by  the  defend- 
ant's counsel,  objection  should  have 
been  made,  and,  if  improper,  it  would 
have  been  excluded." 

In  Acre  v.  Starkweather  (Mich.) 
supra,  it  appeared  that  the  defendant 
testified  in  a  criminal  action  brought 
against  the  plaintiff  that  the  latter's 
reputation  for  truth  and  veracity  was 
bad.  He  was  then  asked  on  what  he 
based  his  opinion,  and  he  replied  that 
the  plaintiff  was  a  thief,  and  that  he 
had  stolen  certain  articles.  The  court 
held  that  an  action  for  slander  based 
on  this  testimony  could  not  be  main- 
tained, since  the  witness  could  not 
readily  determine  that  his  answer  was 
not  material,  or  not  responsive  to  the 
question.  See  to  the  same  effect, 
Steinecke  v.  Marx  (Mo.)  supra. 

In  Calkins  v.  Sumner  (Wis.)  supra, 
it  appeared  that  the  parties  to  a  dis- 
pute agreed  to  submit  their  differences 
to  arbitrators  for  settlement,  and  that 
the  defendant  was  called  before  the 
arbitrators  to  impeach  the  testimony 
of  one  of  the  contestants.  On  cross- 
examination,  he  was  asked  why  he 
would  not  believe  the  plaintiff,  one  of 
the  contestants,  under  oath,  and  if  he 
had  ever  heard  him  sworn.  He  re- 
plied that  he  had  never  heard  him 


sworn  but  once,  but  that,  in  a  case 
between  himself  and  the  plaintiff,  the 
latter  swore  to  a  lie.  It  was  held  that 
since  the  answer  was  responsive  to 
a  question  by  counsel  to  which  no  ob- 
jection was  made,  or  which  was  not 
ruled  out  by  the  tribunal,  no  action 
could  be  maintained  for  the  defama- 
tion. The  court  said:  ''I  think  the 
correct  rule  in  regard  to  a  witness's 
liability  to  an  action  for  what  he  may 
say,  pending  his  examination  before  a 
judicial  tribunal,  is  that  he  is  not  an- 
swerable in  damages  for  any  state- 
ments he  may  make  which  are 
responsive  to  questions  put  to  him» 
and  which  are  not  objected  to  and 
ruled  out  by  the  court,  or  concerning 
the  impertinency  or  impropriety  of 
which  he  receives  no  advice  from  the 
court  or  tribunal  before  which  the 
proceeding  is  had.  .  •  .  We  all 
know  that  a  great  majority  of  the  per- 
sons called  upon  to  testify  in  our 
courts  of  justice  are  wholly  ignorant 
of  the  rules  of  evidence  by  which  legal 
proceedings  are  governed ;  and  if  they 
were  not,  they  are,  in  most  instances, 
unacquainted  with  the  true  nature  of 
the  controversy  and  the  exact  legal 
condition  of  the  issue  between  the  par-, 
ties,  so  that  they  could  not  determine 
for  themselves  the  materiality  or  per- 
tinency of  their  answers  to  particular 
questions  propounded.  Besides  it  is 
not  for  them  to  decide  such  questions. 
The  law  has  imposed  that  duty  ex- 
clusively on  courts,  and  others  having 
authority  to  hear  and  determine  dis- 
puted questions  of  law  and  fact. 
Witnesses  do  and  must  rely  on  the 
conduct  of  courts  and  the  counsel  en- 
gaged, and,  in  the  absence  of  objection 
or  warning,  ought  to  be  permitted,, 
without  fear  of  harm  or  molestation,, 
to  make  truthful  and  direct  responses 
to  all  questions  which  may  be  put  to 
them.'* 

Volnntary  immaterial  testiiiioiiy. 

For  testimony  which  is  not  respon- 
sive to  any  question,  and  which  is  not 
material  or  reasonably  believed  by  the 
witness  to  be  material,  he  is  entitled, 
under  the  prevailing  rule  in  the 
United  States,  to  a  conditional  priv- 
ilege only.  If  the  testimony  is  given 
in  good  faith  and  without  malice,  un- 
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der  this  rule,  no  action  for  libel  or 
slander  can  be  maintained  on  the  tes- 
timony^ but  if  given  maliciously  and  in 
bad  faith  it  is  actionable. 

Greorgia.  —  Buschbaum  ▼.  Heriot 
(1909)  5  6a.  App.  521,  63  S.  E.  645. 

Indiana*  —  Hutchinson  v.  Lewis 
(1881)  75  Ind.  65. 

Kansas.  —  See  Weil  v.  Lynds  (re- 
ported herewith)  ante,  1236. 

Maryland.  —  Compare  Hunckel  ▼• 
VoneifF  (1888)  69  Md.  179,  9  Am.  St 
Rep.  413,  14  Atl.  500,  17  Atl.  1056. 

Missouri. — See  Crecelius  v.  Bierman 
(1894)  59  Mo.  App.  513;  Lamberson  v. 
Long  (1896)  66  Mo.  App.  253. 

New  York.— White  v.  Carroll  (1870) 
42  N.  Y.  161,  1  Am.  Rep.  503 ;  Begg?  v. 
McCrea  (1901)  62  App.  Div.  39,  70  N. 
Y.  Supp.  864. 

Oregon. — Cooper  v.  Phipps  (1893) 
24  Or.  359,  22  L.R.A.  836,  33  Pac.  985. 

Tennessee. — Shadden  v.  McElwee 
(1887)  86  Tenn.  146,  6  Am.  St.  Rep. 
821,  5  S.  W.  602. 

Washington.  —  Viss  v.  Calligan 
(1916)  91  Wash.  673,  158  Pac.  1012, 
Ann.  Cas.  1918A,  819. 

Wisconsin. — See  Keeley  v.  Great 
Northern  R.  Co.  (1914)  156  Wis.  181, 
L.R.A.1915C,  986,  145  N.  W.  664. 

In  Shadden  v.  McElwee  (Tenn.)  su- 
pra, a  plea  of  privilege  for  defamatory 
words  was  filed,  alleging  that  the 
words  were  spoken  while  the  defend- 
ant was  testifying  in  a  criminal  ac- 
tion. The  plaintiff  replied  that  the 
words  were  neither  material  to  the  is- 
sue in  that  case  nor  responsive  to  any 
question  put  to  the  defendant,  but 
were  maliciously  injected  into  the  tes- 
timony, voluntarily  and  falsely,  for  the 
purpose  of  injuring  the  plaintiff.  A 
demurrer  by  the  defendant  was  sus- 
tained and  judgment  entered  thereon. 
The  judgment  was  reversed  on  the 
ground  that,  under  the  pleadings,  mal- 
ice was  an  issue  in  the  case,  and 
should  have  been  submitted  to  a  jury. 

And  in  Viss  v.  Calligan  (Wash.) 
supra,  it  was  held  that  immaterial 
defamatory  statements  by  a  witness, 
which  were  injected  maliciously  into 
his  testimony  and  not  in  response  to  a 
question  by  court  or  counsel,  were  ac- 
tionable. See  to  the  same  effect, 
Hutchinson   v.   Lewis    (Ind.)    supra; 


Beggs  ▼•  McCrea  (N.  Y.) ;  Cooper  ?. 
Phipps  (Or.) ;  and  Keeley  ▼•  Great 
Northern  R.  Co.  (Wis.)  supra. 

Likewise,  in  Buschbaum  v.  Heriot 
(6a.)  supra,  it  was  held  that  defam- 
atory testimony  volunteered  by  a  wit- 
ness, which  was  immaterial  and  which 
could  not  reasonably  be  believed  to  be 
material,  was  conditionally  privileged; 
that  it  was  actionable  in  case  it  was 
given  mala  fide,  or  without  belief  in 
its  truthfulness,  but  not  actionable  if 
given  bona  fide. 

In  White  v.  Carroll  (N.  T.)  snpra,  it 
appeared  that  a  contest  arose  as  to  the 
mental  capacity  of  one  Phillips  to 
make  a  will,  and  that  a  physician  tes- 
tified on  that  issue.  During  the  ex- 
amination of  the  former  he  was  asked 
if  any  other  physician  was  in  attend- 
ance on  Phillips,  and  answered:  "Not 
as  I  know  of."  He  was  questioned 
further  on  practically  the  same  point, 
and  replied:  "Not  as  I  know  of.  I 
understand  he  had  a  quack,  I  would 
not  call  him  a  physician.  I  under- 
stood that  Dr.  White,  as  he  is  called, 
had  been  there."  This  testimony  hav- 
ing been  reduced  to  writing  by  the 
surrogate,  an  action  was  instituted  by 
White  for  libel  and  slander.  The  trial 
court  instructed  the  jury  that  if  they 
believed  that  the  defendant  testified 
in  good  faith,  or  in  the  belief  that  his 
answers  were  pertinent  and  relevant, 
the  testimony  was  privileged;  but  that 
if  they  believed  that  the  defendant, 
though  testifying  as  a  witness,  was 
actuated  by  malice  in  using  the  words 
proved,  that  he  used  the  words  for  the 
mere  purpose  of  defaming  the  plain- 
tiff, he  became  amenable  to  the  con- 
sequences of  uttering  the  slander,  or 
of  publishing  the  libel.  This  instruc- 
tion was  upheld  by  the  court  of  ap- 
peals, which  stated  that  the  question 
was  one  of  motive,  of  good  or  bad 
faith,  to  be  decided  by  the  jury.  The 
decision  apparently  is  justified  only 
on  the  ground  that  the  witness  was 
bound  to  know  that  a  homoeopathic 
practitioner,  otherwise  qualified,  was 
a  physician  under  a  statute  of  New 
York  relating  to  the  practice  of  medi- 
cine, which  made  no  mention  of  dif- 
ferent systems.  On  this  point  the 
court  said:     "In  view  of  the  Act  of 
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1844^  pretentious  ignoranee  of  the 
eystem  mast  be  regarded  as  makinff 
the  QBacky  and  not  the  system/' 

Voluntary  immaterial  testimony  of 
a  defamatory  character  has  been  held 
to  be  privileged  in  case,  and  only  in 
case,  the  witness  on  reasonable 
grounds  belieyed  it  to  be  materiaL 
Grecelius  ▼.  Bierman  (1894)  59  Mo. 
App.  518.  See  to  the  same  effect, 
Lamberson  ▼•  Long  (1896)  66  Mo. 
App.  258. 

In  Weil  ▼.  Lynds  (reported  her^ 
with)  ante,  1236,  there  is  a  dictum 
to  the  effect  that,  with  respect  to  vol- 
untary testimony  not  given  in  response 
to  any  question  and  not  material  to 
any  issue  in  the  case,  a  witness  enjoys 
only  a  qualified  privilege,  or  one  de- 
pending on  whether  he  acted  in  good 
faith  and  believed  the  matter  to  be 
pertinent  as  well  as  true. 

In  Hunckel  v.  Voneiff  (1888)  69  Md« 
179,  9  Am.  St  Rep.  418, 14  Atl.  500,  17 
AtL  1056,  it  was  held  that  any  defam- 
atory remark  made  by  a  witness,  in 
tiie  character  of  a  witness,  was  priv- 
ileged absolutely,  and  could  not  be 
made  the  basis  of  an  action  for  slan- 
der, though  made  maliciously  and 
with  knowledge  of  its  falsity.  It  ap- 
peared in  that  case  that  the  plaintiff 
was  making  a  claim  against  the  es- 
tate of  one  Plitt,  and  the  witness  was 
asked  how  many  days  elapsed  between 
the  day  she  saw  her  husband  copying 
certain  deeds  for  Plitt,  and  the  day 
a  magistrate  came  to  see  him.  She  re- 
plied that  as  she  did  not  know  that  a 
mistress  or  woman  of  Plitt  would  step 
in  to  claim  the  lawful  wife's  property, 
she  did  not  keep  an  account  of  the 
date  that  way.  The  court  held  that 
the  answer  was  made  in  her  character 
as  a  witness,  since  it  was  the  excuse 
which  she  chose  to  give  for  not  re- 
membering a  date  about  which  she  had 
been  pressed  by  two  preceding  ques- 
tions. The  case  apparently  shows  a 
real  distinction  between  the  rule  that 
requires  absolutely  privileged  tes- 
timony to  be  material  to  the  case,  or 
responsive  to  a  question,  and  the  rule 
which  merely  requires  that  the  tes- 
timony shall  be  given  in  the  character 
of  a  witness.  See  supra,  II.  b.  The 
statement  in  question  was  clearly  im- 


material, not  responsive  to  the  inter- 
rogation of  counsel,  and  not  in  any 
real  sense  a  reason  for  not  being  able 
to  answer.  On  the  other  hand,  it  was 
evidently  an  effort  of  the  witness  ei- 
ther to  avoid  answering  a  question,  or 
to  avoid  an  admission  that  she  didn't 
know,  and  might  therefore  be  said  to 
have  been  spoken  in  her  character  as 
a  witness. 

9.  InvetUooHon  hy  legislative  hody. 

Defamatory  testimony  before  a  reg- 
ularly constituted  legislative  body,  or 
a  committee  thereof,  making  a  legally 
authorized  investigation,  is  generally 
held  to  be  subject  to  the  same  rules 
of  privilege  as  similar  testimony  in 
courts  of  justice.  If  the  testimony  is 
material  to  the  inquiry,  or  responsive 
to  a  question  asked  by  the  tribunal,  it 
is  generally  held  to  be  privileged  ab- 
solutely in  an  action  for  libel  or  slan- 
der. Terry  v.  Fellows  (1869)  21  La. 
Ann.  875;  Wright  v.  Lothrep  (1889) 
149  Mass.  885,  21  N.  E.  968 ;  Sheppard 
V.  Bryant  (1906)  191  Mass.  591,  78  N. 
E.  894,  6  Ann.  Cas.  802.  See  also  Mc- 
Laughlin V.  Charles  (1891)  60  Hun, 
289,  14  N.  Y.  Supp.  608.  Compare 
Blakeslee  v.  Carroll  (1894)  64  Omuu 
223,  25  L.R.A  106,  29  Atl.  478. 

In  Wright  V.  Lothrop  (1889)  149 
Mass.  885,  21  N.  E.  963,  it  was  held 
that  the  privilege  of  a  witness  ap- 
pearing before  a  committee  of  the 
legislature,  in  a  matter  within  its 
jurisdiction,  was  the  same  as  that  of 
a  witness  in  a  proceeding  before  a 
court  of  justice,  and  that  if  he  an- 
swered pertinently  questions  asked 
him  by  the  committee  his  testimony 
was  absolutely  privileged,  whether  he 
was  sworn  or  not.  It  was  also  held 
that  if  one  appeared  before  such  a 
committee,  not  as  a  witness,  but  to 
urge  legislation,  his  liability  for  a 
defamatory  statement  was  conditional 
on  his  good  faith  and  lack  of  malice 
in  making  the  defamatory  statement. 

In  Sheppard  v.  Bryant  (1906)  191 
Mass.  591,  78  N.  E.  894,  6  Ann.  Cas. 
802,  sworn  testimony  before  a  com- 
mittee of  the  state  legislature  which 
was  investigating  alleged  profiteering 
in  the  coal  industry  was  held  to  be 
privileged  absolutely.   The  court  said: 
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'The  plaintiffs  concede  that  it  is  the 
well-settled  doctrine,  in  this  common- 
wealth, at  least,  that  words  spoken  by 
a  witness  in  the  course  of  judicial 
proceedings,  which  are  pertinent  to 
the  matter  in  hearing,  are  absolutely 
privileged,  even  if  uttered  maliciously. 
.  .  .  This  rule  of  privilege  is  a  com- 
promise between  two  important  rights, 
the  one  being  the  right  of  an  individ- 
ual to  be  free  from  attack  by  mali- 
cious words,  and  the  other  the  right, 
public  and  private,  of  a  thorough  in- 
vestigation when  necessary,  by  some 
tribunal  before  which  the  witnesses 
may  speak  without  fear.  The  reason 
for  the  rule  is  applicable  as  much  to 
a  hearing  before  a  committee  of  the 
legislature  as  to  one  before  a  court.'' 

In  Terry  v.  Fellows  (La.)  supra,  it 
was  held  that  a  defamatory  statement 
made  by  the  defendant  in  answer  to  a 
question  in  an  investigation  by  a  com- 
mittee of  Congress  was  privileged, 
and  could  not  be  made  the  foundation 
of  an  action  for  slander. 

Moreover,  in  McLaughlin  v.  Charles 
(1891)  60  Hun,  239,  14  N.  Y.  Supp. 
608,  it  was  held  that  where  a  defam- 
atory statement  had  been  previously 
made,  its  reiteration  as  testimony  in 
an  investigation  by  a  city  council,  to 
whii^h  it  was  relevant  and  material, 
could  not  be  shown  as  evidence  of  mal- 
ice. 

An  investigation  by  a  conmiittee  of 
a  city  council,  however,  has  been  held 
not  to  be  a  judicial  or  quasi  judicial 
proceeding  within  the  meaning  of  the 
rule  granting  absolute  privilege  to 
material  testimony  given  in  such  a 
proceeding,  where  the  presiding  of- 
ficer of  the  committee  had  statutory 
authority  to  issue  a  subpoena  for  the 
attendance  of  a  witness,  but  had  no 
authority  to  punish  a  witness  who  re- 
fused to  attend  or  testify.  Blakeslee 
V.  Carroll  (Conn.)  supra.  In  that 
case,  the  defamatory  testimony  given 
before  the  committee  was  held  to  be 
conditionally  privileged,  and  not  a 
ground  for  an  action  of  slander  unless 
express  malice  was  proved.  The  court 
therefore  found  error  in  the  rejection 
of  testimony  offered  by  the  defendant 
to  show  that  the  scope  of  the  inquiry 
was  broadened  during  the  investiga- 


tion, so  as  to  make  his  testimony  rel- 
evant. 

3.  Investigation  by  adntinistrative  offieer. 

No  action  for  libel  or  slander,  it  has 
been  held,  can  be  based  on  material 
testimony  given  before  a  fire  marshal 
in  answer  to  his  questions  during  an 
inquiry  which  he  was  authorized  to 
make.  Newfield  v.  Copperman  (1877) 
10  Jones  &  S.  (N.  Y.)  302,  affirming 
(1873)  15  Abb.  Pr.  N.  S.  360. 

4.  Trial  by  reliffious  or  fraternal  societif. 

The  defamatory  testimony  of  a  wit- 
ness in  a  trial  by  a  religious  or  fra- 
ternal society  for  the  discipline  or 
expulsion  of  a  member  is  generally 
held  to  be  conditionally  privileged. 
It  is  held  to  constitute  ground  for  an 
action  for  slander  if  express  malice  is 
proved,  but  not  otherwise.  Grant  v. 
State  (1904)  141  Ala.  96,  37  So.  420;. 
Farnsworth  ▼.  Storrs  (1860)  6  Gush.' 
(Mass.)  412;  Jarvis  v.  Hatheway 
(1808)  3  Johns.  (N.  T.)  180,  3  Am. 
Dec.  473;  McMillan  ▼.  Birch  (1806)  1 
Binn.  (Pa.)  178,  2  Am.  Dec.  426.  (3om- 
pare  Nix  v.  Caldwell  (1883)  81  Ky. 
298,  50  Am.  Rep.  163. 

In  Grant  v.  State  (Ala.)  supra,  it 
was  held  that  certain  testimony  given 
in  a  church  trial  was  not  privileged, 
but  was  actionable  as  slander  if  given 
in  bad  faith  and  with  malice. 

But  where  no  malice  is  shown,  it 
would  seem  that  testimony  given  in  a 
church  trial  is  privileged.  See  Farns- 
worth V.  Storrs  (1850)  5  Gush. 
(Mass.)  412,  wherein  the  rule  was 
stated  by  Shaw,  Gh.  J.,  as  follows: 
''The  proceedings  of  the  church  are 
quasi  judicial,  and  therefore  those 
who  complain,  or  give  testimony,  or 
act  and  vote,  or  pronounce  the  result, 
orally  or  in  writing,  acting  in  good 
faith  and  within  the  scope  of  the 
authority  conferred  by  this  lioiited 
jurisdiction,  and  not  falsely  or  color- 
ably,  making  such  proceedings  a  pre- 
tense for  covering  an  intended  scan- 
dal, are  protected  by  law."  See  to  the 
same  effect,  Jarvis  v.  Hatheway  (1808) 
3  Johns.  (N*  Y.)  180,  3  Am.  Dec.  473; 
McMillan  v.  Birch  (1806)  1  Binn. 
(Pa.)  178,  2  Am.  Dec.  426. 

In  Nix  V.  Caldwell  (Ky.)  supra,  it 
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appeared  that  an  affidavit  was  made 
by  the  defendant  at  the  request  ef  a 
member  of  a  Masonic  lodge,  to  be  used 
in  a  trial  conducted  by  members  of 
that  lodge,  which  attributed  to  the 
plaintiff,  a  witness  in  the  tHal,  a  bad 
character,  and  stated  that  he,  the  de- 
fendant, would  not  believe  him  on 
oath.  Neither  the  plaintiff  nor  the  de- 
fendant was  a  member  of  the  lodge. 
The  court  held  that  the  defamatory  af- 
fidavit was  not  even  conditionally 
privileged,  since  the  rule  as  to  condi- 
tional privilege  for  testimony  given  in 
a  trial  of  a  religious  or  fraternal  or- 
der is  based  on  mutual  interest,  and 
has  no  application  to  the  testimony  of 
a  stranger. 

h*  In  England, 

A  broader  rule  is  applied  by  the 
courts  in  England  than  in  the  United 
States  to  an  action  for  defamation  on 
account  of  the  testimony  of  a  witness. 
Under  the  English  rule  the  testimony 
ef  a  witness,  given  in  his  character  as 
a  witness,  is  absolutely  privileged^ 
and  no  action  for  defamation  can  be 
based  thereon,  but  this  privilege  does 
not  extend  to  a  defamatory  statement 
which  is  made  by  the  defendant  while 
in  the  witness  box,  but  out  of  the 
course  of  his  examination  and  not  in 
his  character  as  a  witness.  Revis  v. 
Smith  (1856)  18  C.  B.  126,  189  Eng. 
Reprint,  1814,  2  Jnr.  N.  S.  614,  25  L. 
J.  C.  P.  N.  S.  195,  4  Week.  Rep.  606; 
Henderson  v.  Broomhead  (1859)  4 
Hurlst.  &  N.  569,  157  Eng.  Reprint, 
964,  5  Jur.  N.  S.  1175,  28  L.  J.  Exch. 
N.  S.  360,  7  Week.  Rep.  492;  Dawkins 
V.  Rokeby  (1873)  L.  R.  8  Q.  B.  255, 
s.  c  on  appeal  in  (1875)  L.  R.  7  H.  L. 
744,  45  L.  J.  Q.  B.  N.  S.  8,  83  L.  T.  N. 
S.  196,  23  Week.  Rep.  931,  9  Eng.  Rul. 
Cas.  89 ;  Seaman  v.  Netherclift  (1876) 
L.  R.  2  C.  P.  Div.  58,  46  L.  J.  C.  P.  N. 
S.  128,  35  L.  T.  N.  S.  784,  25  Week.  Rep. 
159;  Goffin  v.  Donnelly  (1881)  L.  R.  6 
Q.  B.  Div.  307,  50  L.  J.  Q.  B.  N.  S.  303, 

44  L.  T.  N.  S.  141,  29  Week.  Rep.  440, 

45  J.  P.  439;  Barratt  v.  Kearns  [1905] 
1  K.  B.  504,  74  L.  J.  K.  B.  N.  S.  318,  63 
Week.  Rep.  354,  92  L.  T.  N.  S.  255,  21 
Times  L.  R.  212.  See  also  Stanley  v. 
Coursep,  2  Eliz.  as  cited  in  Buckly  v. 
Wood  (1691)  Cro.  Eliz.  pt.  1,  p.  248, 


78  Eng.  Reprint,  608 ;  Chamberlaine's 
Case,  7  &  8  Eliz.  as  cited  in  Ayres  v. 
Sedgwick  (1620)  Palmer,  145,  81  Eng. 
Reprint,  1020;  Kennedy  v.  Hilliard 
(1859)  10  Ir.  C.  L.  Rep.  195,  1  L.  T.  N. 
S.  578;  Keighly  v.  Bell  (1866)  4  Post. 
&  F.  763. 

In  Seaman  v.  Netherclift  (1876)  L. 
B.  2  C.  P.  Div.  53,  an  action  was 
brought  against  the  defendant  for 
stating,  while  in  the  witness  box,  that 
he  believed  the  signature  to  a  will  to 
which  the  plaintiff  was  a  witness  to  be 
a  rank  forgery,  and  that  he  should  be- 
lieve so  to  the  day  of  his  death.  The 
plaintiff  contended  that  the  statement 
was  made  maliciously  by  the  defend- 
ant out  of  the  course  of  his  examina- 
tion, not  in  reply  to  any  question,  and 
not  as  a  witness.  It  appeared  that 
after  testifying  as  an  expert  to  the 
genuineness  of  a  signature  in  a  for- 
gery case,  he  was  asked,  on  cross- 
examination,  if  he  had  read  the  judge's 
comment  on  his  testimony  in  a  preced- 
ing case.  The  purpose  of  the  question 
was  evidently  to  impeach  his  testi- 
mony, as  the  judge's  comment  in  that 
ease  was  derogatory  to  the  defendant, 
and  expressed  in  strong  terms.  The 
defendant  answered  the  question  in 
the  afiirmative,  and  requested  permis- 
sion to  make  a  statement.  Though 
told  by  the  magistrate  that  he  could 
not  do  80,  he  persisted  in  making 
the  statement  which  became  the 
subject-matter  of  the  action  for  slan- 
der. The  court  held  that  the  state- 
ment was  made  to  rehabilitate  the 
credibility  of  the  witness  after  im- 
peachment, and  was  therefore  not 
subject  to  an  action  for  slander.  The 
decision  was  based  on  the  ground  that 
whatever  is  stated  by  a  witness  in  his 
character  as  a  witness,  whether  rel- 
evant or  irrelevant,  is  unqualifiedly 
privileged.  The  value  of  the  case  as 
an  authority  on  the  extent  of  the  priv- 
ilege of  a  witness  is  somewhat  im- 
paired by  the  conclusion  reached  by 
the  court  that  the  statement  made  by 
the  defendant  was  pertinent  and  rel- 
evant. The  court,  after  intimating 
that  an  answer  of  a  witness  which 
was  responsive  was  privileged,  though 
the  question  was  not  relevant  to  the 
issue,  disclaimed  any  intention  to  lay 
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down  a  mie  of  law  that  a  witness 
could  claim  privilege  for  a  statement 
which  was  not  made  in  his  character 
as  a  witness,  or  which  was  unconnect- 
ed with  the  matter  in  hand.    On  this 

m 

point  Cockburn,  Ch.  J.,  said:  "If  a 
man  when  in  the  witness  box  were  to 
take  advantage  of  his  position  to  utter 
something  having  no  reference  to  the 
cause  or  matter  of  inquiry,  in  order 
to  assail  the  character  of  another,  as, 
if  he  were  asked,  'Were  you  at  York 
on  a  certain  day?'  and  he  were  to 
answer,  'Yes,  and  A.  B.  picked  my 
pocket  there'  it  certainly  might  well 
be  said  in  such  a  case  that  the  state- 
ment was  altogether  dehors  the  char- 
acter of  witness,  and  not  within  the 
privilege." 

In  a  leading  case,  Dawkins  ▼•  Roke- 
by  (1873)  L.  R«  8  Q.  B.  255,  s.  c.  on 
appeal  in  L.  R.  7  H.  L.  744,  45  L.  J. 
Q.  B.  N.  S.  8,  33  L.  T.  N.  S.  196,  23 
Week.  Rep.  931,  9  Eng.  Rul.  Gas.  89,  an 
action  brought  against  an  army  officer 
for  defamatory  testimony  relating  to 
the  alleged  misconduct  of  another  of- 
ficer, and  given  before  a  military 
tribunal  sitting  as  a  court  of  inquiry 
to  pass  on  the  misconduct  to  which 
the  defendant  testified,  the  court  held 
that  the  testimony  was  privileged  ab- 
solutely, since  it  was  given  by  the 
defendant  in  his  character  as  a  wit- 
ness, and  therefore  could  not  be  m^de 
the  basis  of  an  action  for  slander. 

In  Henderson  v.  Broomhead  (1859) 
4  Hurlst.  &  N.  569,  157  Eng.  Reprint, 
964,  5  Jur.  N.  S.  1175,  28  L.  J,  Exch.  N. 
S.  360,  7  Week.  Rep.  492,  it  was  held 
that  an  action  for  libel  could  not  be 
maintained  against  a  person  for  mak- 
ing an  affidavit  in  the  course  of  a  case 
in  court  which  contained  matter 
defamatory  to  one  not  a  party  to  the 
suit. 

Likewise,  it  has  been  held  that  an 
action  did  not  lie  for  defamatory  mat- 
ter in  an  affidavit  made  in  a  judicial 
proceeding,  whereby  the  plaintiff  was 
represented  as  an  unfit  person  to  con- 
duct a  sale,  and  was  not  permitted  to 
make  the  sale  or  receive  the  compen- 
sation therefor.  Revis  v.  Smith 
(1856)  18  a  B.  126,  139  Eng.  Reprint, 
1314,  2  Jur.  N.  S.  614,  25  L.  J.  C.  P, 
N.  S.  195,  4  Week.  Rep.  506. 


With  respect  to  evidence  given  in  a 
judicial  proceeding,  the  court  stated 
in  Keighly  v.  Bell  (1866)  4  Fost.  &  F. 
763 :  "It  would  be  mischievous  in  the 
last  degree  to  hold  that  a  person  who 
gives  evidence  in  a  court  as  witness  is 
to  give  it  under  terror  of  an  action 
against  him  for  libel  on  account  of 
any  statement  in  it  which  may  turn 
out  to  be  untrue.  I  do  not  believe 
that  any  such  action  will  lie,  but  it 
is  unnecessary  to  go  so  far  as  that,  for 
it  is  obvious  that  it  will  not  lie,  with- 
out proving  malice  or  a  sinister  mo- 
tive." 

The  rule  of  absolute  privilege  for 
testimony  given  by  one  in. his  char- 
acter as  n  witness  has  also  been  ap- 
plied to  testimony  given  before  an  ec- 
clesiastical commission  appointed  by  a 
bishop  in  conformity  with  statutes 
providing  that,  whenever  the  bishop 
had  reason  to  believe  that  the  eccle- 
siastical duties  of  any  benefice  were 
improperly  performed,  he  should  have 
the  power  to  appoint  a  commission  te 
make  an  investigation.  Barratt  v. 
Keams  [1905]  1  K.  B.  504,  74  L.  J.  K. 
B.  N.  S.  318,  53  Week.  Rep.  854,  92  L 
T.  N.  S.  255,  21  Times  L.  R.  212. 

In  Goffin  V.  Donnelly  (1881)  L.  R.  6 
Q.  B.  Div.  807,  50  L.  J.  Q.  B.  N.  S.  803, 

44  L.  T.  N.  S.  141,  29  Week.  Rep.  440, 

45  J.  P.  439,  the  absolute  privilege  of 
a  witness  with  respect  to  a  statement 
made  in  his  character  as  a  witness  was 
held  to  extend  to  testimony  given  be- 
fore a  conmiittee  of  the  House  of  (Com- 
mons, in  an  inquiry  which  the  commit- 
tee was  lawfully  authorized  to  make. 

In  Kennedy  v.  Hilliard  (1859)  10 
It.  C.  L.  Rep.  195,  1  L.  T.  N.  S.  578,  it 
was  held  that  there  is  absolute  immu- 
nity from  liability  for  libel  or  slander 
without  regard  to  the  question  of 
materiality  where  a  witness  gives  evi- 
dence in  the  ordinary  course  of  a 
judicial  proceeding.  The  decision  was 
based  on  the  ground  that  the  protec- 
tion intended  for  the  witness  coald 
not  have  the  desired  effect,  if  it  de- 
pended on  the  relevancy  of  his  tes- 
timony which  he  would  have  to  deter- 
mine at  his  peril. 

Ghamberlaine'8  Case^  7  &  8  EHc 
has  been  cited  as  holding  that  a  wit- 
ness is  not  liable  for  false  testimony 
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on  a  point  in  issue  to  which  he  is 
swdm,  since  he  is  punishable  by  a 
statute  for  such  testimony,  but  that,  if 
the  witness  utters  slanderous  words 
which  are  not  on  the  point  to  which 
he  is  sworn  to  give  evidence,  he  is  li- 
able for  the  slander.  See  Ayres  y. 
Sedgwick  (1620)  Palmer,  145,  81  Eng. 
Reprint,  1020.  And  Stanley  v.  Cour- 
sep,  2  £liz.y  was  said  in  Buckly  ▼. 
Wood  (1691)  Cro.  Eliz.  pt.  1,  p.  248,  78 
Eng.  Reprint,  508,  to  hold  that  a  wit- 
ness who  went  beyond  the  point  in 
issue  or  question,  and  slandered  a 
third  person,  was  liable  for  the  def- 
amation. 

'  c.  In  Canada,    • 

The  decisions  of  the  courts  in  Can- 
ada do  not  show  whether  the  priv- 
ilege of  a  witness  is  determined  there 
by  the  English  rule  that  a  statement 
made  by  a  witness  in  his  character  as 
a  witness  cannot  be  made  the  basis  of 
an  action  for  defamation,  or  by  the 
rules  which  provide  immunity  from 
such  action  for  material  testimony, 
or  testimony  responsive  to  a  question 
by  court  or  counsel. 

In  Carrington  v.  Russell  (1912) 
Rap.  Jud.  Quebec  42  C.  S.  71,  4  D.  L. 
R.  675,  the  court  held  that  where 
defamatory  testimony  is  pertinent  and 
material  it  is  privileged  absolutely, 
and  therefore  does  not  render  the  wit- 
ness liable  for  slander,  though  it  is 
driven  maliciously. 

In  Honan  v.  Parsons  (1911)  18 
Quebec  Pr.  Rep.  363,  the  court  held 
that  where  the  defamatory  testimony 
is  not  pertinent  to  the  issues  in  the 
case,  it  is  conditionally  privileged,  and 
that  the  liability  of  the  witness  de- 
pends on  the  circumstances  under 
which  the  testimony  is  given. 

In  Georgeson  v.  Moodie  (1917)  12 
Alberta  L.  R.  358  [1917]  3  West.  Week. 
Rep.  997,  38  D.  L.  R.  105,  it  appeared 
that  defamatory  testimony  was  given 
before  a  commissioner  appointed  by 
the  lieutenant  governor,  under  a  stat- 
ute authorizing  such  appointment  for 
the  purpose  of  inquiry  concerning  any 
matter  within  the  jurisdiction  of  the 
legislative  assembly.  The  court  held 
that  such  testimony  was  within  the 
rule   of   absolute    privilege    for   tes- 


timony given  by  one  in  the  character 
of  a  witness. 

In  Hibbard  v.  CuUen  (1893)  Rap. 
Jud.  Quebec  3  C.  S.  468,  a  witness 
was  held  not  to  be  liable  for  a  defam- 
atory statement  made  by  him  while 
testif3ring  in  a  judicial  proceedings 
The  court  said:  'In  England  the  wit- 
ness is  absolutely  privileged,  whether 
his  evidence  is  relevant  or  irrelevant, 
malicious  or  otherwise.  •  •  .A  like, 
although  somewhat  more  limited  priv- 
ilege, exists  under  the  French  law. 
But  tiie  difference  is  of  a  very  modified 
kind.  There  the  witness  is  protected, 
in  the  interests  of  society  and  of  pub- 
lic order,  if  he  speaks  relevantly  to  the 
cause  or  to  the  circumstances  which 
belong  to  it." 

A  witness  has  been  held  not  to  be 
liable  for  a  defamatory  and  insulting 
statement  made  in  response  to  a  taunt- 
ing question  on  cross-examination 
which  tended  to  discredit  him,  where 
it  did  not  appear  that  he  went  out  of 
his  way  to  make  the  statement.  Cot6 
V.  Deneau  (1910)  Rap.  Jud.  Quebec  19 
B.  R.  272. 

So,  in  Rochon  v.  Eraser  (1851)  8 
Lower  Can.  Rep.  (Dec.  des  Tribunaux) 
87,  a  witness  was  held  not  to  be  liable 
for  defamatory  testimony  which  was 
brought  out  chiefly  by  the  cross-ex- 
amination of  the  complainant's  coun- 
sel. 

In  Renaud  v.  Guenette  (1903)  Rap. 
Jud.  Quebec  25  C.  S.  810,  the  court  de- 
cided that  a  witness  was  not  liable  for 
defamatory  testimony  honestly  given. 

In  Larue  v.  Brault  (1895)  Rap.  Jud. 
Quebec  9  C.  S.  149,  it  was  held  that  a 
defendant  was  not  liable  for  an  al- 
leged defamatory  statement  made 
while  testifying  in  a  judicial  proceed- 
ing. The  decision,  however,  was 
based  on  the  construction  of  the  words 
alleged  to  be  slanderous,  and  on  the 
question  of  damage  to  the  plaintiff. 

I//.  Testimony      supporting      malicityuB 

prosecution, 

a.  Generally, 

The  testimony  of  a  witness  is  fre- 
quently an  essential  part  of  a  mali- 
cious prosecution,  and  thus  becomes 
a  basis  of  a  civil  action  for  such  pros- 
ecution.    The  privilege  attaching  to 
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the  testimony  of  a  witness  which  is 
given  effect  in  a  civil  action  for  def- 
amation does  not  appear  to  be  ap- 
plicable to  such  a  situation,  though 
the  question  has  not  received  much 
specific  discussion  in  the  decisions. 
The  following  cases,  however,  support 
the  view  that  the  testimony  of  a  wit- 
ness is  not  privileged  for  the  purpose 
of  avoiding  liability  in  an  action  for 
malicious  prosecution,  and  will  consti- 
tute, in  whole  or  in  part,  the  basis  for 
such  an  action,  if  the  testimony,  in 
connection  with  other  acts  and  cir- 
cumstances, shows  that  the  defendant 
has  instituted  against  the  plaintiff, 
maliciously  and  without  probable 
cause,  an  action  which  has  terminated 
in  the  plaintiff's  favor. 

Alabama. — ^McNutt  v.  Abercrombie 
(1919)  —  Ala.  App.  — ,  84  So.  426. 

Arkansas.  —  Hall  v.  Adams  (1917) 
128  Ark.  116,  193  S.  W.  520. 

California. — See  Carpenter  v.  Ashley 
(1911)  15  Cal.  App.  461,  115  Pac.  268. 

Kentucky. — Compare  Black  v.  Sugg 
(1808)  Hardin,  556;  McClarty  v.  Bick- 
«1  (1913)  155  Ky.  254,  50  L.R.A.(N.S.) 
892,  159  S.  W.  783. 

Maine.— Hunter  v.  Randall  (1879) 
69  Me.  183. 

Maryland.  —  See  Hart  v.  Leitch 
(1914)  124  Md.  77,  91  Atl.  782. 

Massachusetts.  —  Bacon  v.  Towne 
(1849)  4  Cush.  217. 

Minnesota.  —  Chapman  v.  Dodd 
(1865)  10  Minn.  350,  Gil.  277. 

New  York. — Dennis  v.  Ryan  (1875) 
65  N.  Y.  385,  22  Am.  Rep.  635.  See 
also  Avery  v.  Blair  (1887)  105  N.  Y. 
669,  reversing  (1885)  21  N.  Y.  Week. 
Dig.  178. 

North  Carolina. — See  Kline  v.  Shul- 
er  (1848)  30  N.  C.  (8  Ired.  L.)  484,  49 
Am.  Dec.  402. 

Ohio. — See  the  reported  case  (Kjntz 
V.  Haariger,  ante,  1240). 

Pennsylvania.--See  Kerr  v.  Work- 
man (1795)  Addison,  270. 

Texas.  —  Suhre  v.  Kott  (1917)  — 
Tex.  Civ.  App.  — ,  193  S.  W.  417. 

England.— Payne  v.  Porter  (1618) 
Cro.  Jac.  490,  79  Eng.  Reprint,  418; 
Jerom  v.  Knight  (1588)  1  Leon.  107, 
74  Eng.  Reprint,  99;  Farley  v.  Danks 
(1855)  4  El.  &  Bl.  493,  119  Eng.  Re- 
print, 180,  1  Jur.  N.  S.  881,  24  L.  J. 


Q.  B.  N.  S.  244,  3  Week.  Rep.  173;  Fitz- 
John  V.  Mackinder  (1861)  9  C.  B.  N.S. 
505,  142  Eng.  Reprint,  199,  30  L  J. 
C.  P.  N.  S.  257,  7  Jur.  N.  S.  1283.  4  L 
T.  N.  S.  149, '9  Week.  Rep.  477.  See 
also  Newton  v.  Rowe  (1844)  1  Car.  & 
K.  616;  Jackson  v.  Bull  (1838)  2 
Moody  &  R.  176.  Compare  Eagar  v. 
Dyott  (1831)  5  Car.  &  P.  4. 

Canada. — Compare  Renaud  v.  Guen- 
ette  (1903)  Rap.  Jud.  Quebec  25  C.  S. 
310. 

Thus,  in  Suhre  v.  Kott  (Tex.)  su- 
pra, it  was  held  that  an  action  for 
malicious  prosecution  could  be  based 
on  a  false  and  malicious  affidavit, 
made  without  probable  cause  to  the 
effect  that  the  plaintiff  was  a  lunatic. 
The  court  pointed  out  that  the  rule  as 
to  privilege  for  a  statement  made  in 
a  judicial  proceeding  had  no  applica- 
tion to  an  action  for  malicious  pros- 
ecution. 

In  Hunter  v.  Randall  (Me.)  supra, 
an  action  for  malicious  prosecution, 
testimony  by  ^  county  attorney  as  to 
the  evidence  given  by  witnesses  be- 
fore the  grand  jury  was  admitted  over 
the  defendant's  objection  by  the  trial 
court.  It  is  not  stated  that  the  de- 
fendant was  one  of  the  witnesses 
named  by  the  county  attorney,  but  it 
would  seem  that  that  fact  must  have 
existed  in  order  to  make  the  statement 
relevant  in  the  action  against  the  de- 
fendant. In  holding  that  there  was  no 
error  in  overruling  the  objection  to  the 
testimony,  the  supreme  court  said: 
'The  fact  that  a  witness  testified  be- 
fore the  grand  jury,  and  the  testimony 
given  by  him,  when  otherwise  com- 
petent, may  be  proved  'when  the  evi- 
dence is  required  for  the  purposes  of 
public  justice,  or  the  establishment  of 
private  rights.'  State  v.  Benner 
(1874)  64  Me.  267."  The  reported 
case  (KiNTZ  v.  Habsigeb,  ante,  1240), 
is  to  the  same  effect. 

In  Fitzjohn  v.  Mackinder  (1861)  9 
C.  B.  N.  S.  505,  142  Eng.  Reprint,  199, 
it  appeared  that,  as  a  result  of  per- 
jured testimony,  a  judge  in  a  civil 
action  required  the  perjurer  to  enter 
into  a  recognizance  to  go  before  the 
grand  jury  and  prosecute  his  adver- 
sary, who  had  given  evidence  in  direct 
conflict  with  his  own  perjured  state- 
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ments.  It  was  held  in  an  action  for 
malicious  prosecution  th^t  the  perju- 
rer was  liable  for  preferring  an  in- 
dictment against  his  adversary.  With 
respect  to  perjury  as  a  ground  for 
civil  liabiliiy,  the  court  said:  "It  is 
said  that  this  action  is  substantially 
an  action  brought  in  respect  of  the 
perjury  committed  to  the  plaintiff's 
prejudice^  and  that  thereupon  the  ob- 
jections arise:  First,  that  no  action 
will  lie  for  an  injury  arising  from 
perjury  committed  by  a  witness;  sec- 
ondly, that  if  such  an  action  as  the 
present  were  to  be  maintained,  the  ef- 
fect would  be  that  a  man  would  be 
made  responsible,  on  the  evidence  of 
a  single  witness,  contrary  to  the  rule 
of  evidence  which  prevails  in  cases  of 
perjury.  Now,  if  the  position  on 
which  these  objections  are  based, 
namely,  that  this  action  is  brought  in 
respect  of  the  perjury  committed  by 
the  defendant,  were  well  founded,  I, 
for  one,  should  think  it  necessary  to 
consider  further  before  I  consented  to 
extend  the  immunity  from  civil  conse- 
quences afforded  to  perjury,  in  re- 
spect of  defamation,  to  other  instances 
of  civil  injury  directly  brought  about 
by  perjury,  committed  with  the  inten- 
tion of  producing  it.  Still  less  shall 
I  be  disposed  to  apply  to  a  civil  action 
a  rule  of  evidence  which  has  hitherto 
been  confined  to  criminal  cases — a  rule 
which,  like  so  many  other  rules  of 
evidence,  had  its  origin  in  unenlight- 
ened times,  and  the  policy  and  reason 
of  which  are  certainly,  as  to  civil 
rights,  in  my  humble  judgment,  open 
to  very  serious  question.  But  it  is 
unnecessary  to  enter  further  into 
these  points;  the  short  answer  is  that 
this  is  neither  in  form  nor  substance 
an  action  in  respect  of  the  perjury 
committed  by  the  defendant  to  the 
plaintiff's  damage.  It  is  an  action  for 
preferring  an  indictment  and  carry- 
ing on  a  prosecution  against  the  plain- 
tiff on  a  charge  which  the  defendant 
knew  to  be  untrue,  and  which  he  knew 
coul^  only  be  supported  by  perjured 
testimony.  The  perjury  only  comes  in- 
cidentally into  question,  as  showing 
that  the  whole  proceeding  was  mali- 
cious, and  destitute  of  any  pretense  of 
probable  cause." 


In  Hart  v.  Leitch  (1914)  124  Md.  77, 
91  Atl.  782,  it  was  held  i^hat  in  an  ac- 
tion for  malicious  prosecution  the 
plaintiff  could  show  as  a  ground  for 
exemplary  damages  that  the  defend- 
ant appeared  before  the  grand  jury 
and  tried  to  have  him  indicted,  after 
the  dismissal  of  a  complaint  charging 
larceny  made  before  a  justice  of  the 
peace. 

That  a  plaintiff  may  base  an  action 
for  malicious  prosecution,  in  part  at 
least,  on  the  testimony  of  the  defend- 
ant in  a  criminal  proceeding,  is  clear- 
ly implied  in  Bacon  v.  Towne  (1849) 
4  Cush.  (Mass.)  217,  wherein  Shaw, 
Ch.  J.,  said:  "It  was  insisted,  on  the 
part  of  the  defendants,  that  it  was  the 
duty  of  the  plaintiff  to  give  in  evidence 
all  the  evidence  given  before  the  mag- 
istrate on  the  part  of  the  prosecution, 
to  the  end  that  the  court  might  deter- 
mine whether  there  was  or  was  not 
probable  cause;  but  the  presiding 
judge  rilled  that  it  was  not  necesary» 
We  can  perceive  no  tenable  objection 
to  this  decision.  The  plaintiff  must, 
undoubtedly,  prove  his  case,  a  material 
averment  of  which  is  that  the  pros- 
ecution was  commenced  without  rea- 
sonable or  probable  cause,  and  the 
proof  of  this,  though  a  negative  prop- 
osition, lies  on  the  plaintiff.  But  no 
rule  requires  that  he  shall  prove  all 
that  took  place  on  the  trial  of  the 
case  complained  of,  in  which  the  plain- 
tiff was  acquitted;  a  fortiori,  we  are 
not  aware  of  any  such  rule,  in  regard 
to  a  preliminary  inquiry  before  the 
magistrate." 

In  Pajme  v.  Porter  (1618)  Cro.  Jac. 
491,  79  Eng.  Reprint,  418,  the  plaintiff 
brought  an  action  on  the  case  against 
the  defendant,  alleging  that  the  latter 
had  maliciously  exhibited  a  bill  of  in- 
dictment against  him  to  the  grand 
jury,  and  affirmed  the  matter  in  the 
bill  to  be  true,' whereas  it  was  false, 
and  the  jury  found  an  ignoramus 
thereon.  The  court  held  that  the 
plaintiff  had  stated  a  good  cause  of 
action. 

In  an  action  in  the  nature  of  a  con- 
spiracy, which  has  been  superseded 
by  the  action  for  malicious  prosecu- 
tion. Lord  Coke  is  reported  to  have 
stated  the  following  rules  and  their 
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application:  "If  a  man  be  bound  to 
give  evidence  against  any  person,  al- 
though he  give  false  evidence,  no  ac- 
tion lieth ;  also,  if  one  come  into  court 
gratis,  and  discloseth  a  felony,  and 
gives  evidence,  if  no  malice  proceed 
against  the  party  it  is  not  punishable; 
and  here  forethought  malice  is  alleged, 
and  put  in  the  declaration,  to  which 
the  defendant  Lath  pleaded  not  guilty; 
and  now  he  is  found  guilty."  Jerom  v. 
Knight  (1588)  1  Leon.  107,  74  Eng. 
Reprint,  99.  Under  the  rules  stated 
the  defendant  was  held  to  be  liable. 

In  Newton  v.  Rowe  (1844)  1  Car.  & 
E.  (Eng.)  616,  Tindal,  Ch.  J.,  in  hold- 
ing that  in  an  action  for  libel,  the  tes- 
timony of  one  witness  in  an  inquiry 
before  magistrates  could  not  be  proved 
by  another  witness,  said:  "You  have 
a  right,  in  an  action  for  a  malicious 
prosecution,  to  have  the  story  which 
the  prosecutor  has  himself  given,  from 
the  necessity  of  the  case;  but  no  such 
necessity  exists  here." 
I  Likewise,  in  McNutt  v.  Abercrombie 
tl919)  —  Ala.  App.  — ,  84  So.  426,  it 
was  held  that  there  was  no  error  in 
allowing  the  plaintiff  in  a  malicious 
prosecution  action  to  introduce  in  evi* 
dence  the  affidavit,  warrant,  and  bond 
on  which  he  was  placed  under  arrest 
and  prosecuted. 

In  Hall  v.  Adams  (1917)  128  Ark. 
116,  193  S.  W.  620,  it  appeared  that 
the  defendant  had  prosecuted  the 
plaintiff  for  obtaining  goods  by  false 
pretenses,  in  that  she  had  represented 
herself  as  the  owner  of  furniture.  It 
was  held  that  testimony  by  the  defend- 
aiit,  given  in  the  criminal  action,  that 
he  was  present  at  a  certain  conversa- 
tion in  which  the  plaintiff  stated  that 
ahe  was  the  owner  of  furniture,  was 
admissible  in  an  action  for  malicious 
prosecution,  as  it  appeared  that  this 
testimony  was  contradicted  by  other 
witnesses,  and  was  therefore  relevant 
on  the  question  of  defendant's  good 
faith. 

On  the  question  whether  an  indict- 
ment was  preferred  against  the  plain- 
tiff at  the  instance  of  the  defendant, 
it  has  been  held  to  be  proper  to  sub- 
mit to  the  jury  evidence  that  the  de- 
fendant applied  for  a  warrant  against 
the  plaintiff  in  larceny,  went  before^ 


the  grand  jury  as  a  witness  against 
him,  and  aUo  made  a  wager  that  he 
would  convict  him.  Kline  v.  Shuler 
(1848)  30  N.  C  (8  Ired.  L.)  484,  ^ 
Am.  Dec.  402. 

In  Farley  v.  Danks  (1855)  4  El.  & 
Bl.  493,  119  Eng.  Reprint,  180,  1  Jur. 
N.  S.  331,  24  L.  J.  Q.  B.  N.  S.  244,  3 
Week.  Rep.  173,  a  recovery  was  sought 
for  maliciously  causing  and  procuring 
the  plaintiff  to  be  adjudicated  a  bank- 
rupt. It  appeared  that  the  defendant 
presented  a  petition  alleging  that  the 
plaintiff  had  committed  an  act  at 
bankruptcy,  and  had  given  false  tes- 
timony by  deposition  that  the  plaintiff 
owed  a  debt  which  had  not  been  paid, 
and  that  on  this  testimony  an  adjudi- 
cation was  made.  The  court  held  that 
though  the  adjudication  could  not 
properly  be  made  on  the  facts  as  stat- 
ed by  the  defendant,  he  was  liable  in 
a  civil  action  for  making  the  false  and 
malicious  petition  and  deposition. 

And  in  Kerr  v.  Workman  (1795) 
Addison  (Pa.)  270,  the  defendant  in 
an  action  for  malicious  prosecution 
relied  on  the  finding  of  a  bill  against 
the  plaintiff  by  the  grand  jury  to  prove 
probable  cause,  though  it  appeared 
that  the  action  of  the  grand  jury  was 
based  on  the  defendant's  testimony. 
The  court  said:  "The  finding  of  the 
grand  jury  that  a  bill  is  true  ought 
not  to  ba  conaidtred  «s  aaffioient  ta 
show  probable  cause,  if  such  finding 
was  on  the  evidence  of  the  defendant 
in  this  action.'' 

In  Dennis  v.  Ryan  (1875)  65  N.  Y. 
886,  22  Am.  Rep.  685,  it  appeared  that 
the  defendant  had  charged  the  plain^ 
tiff  before  the  district  attorney,  false- 
ly and  in  bad  faith,  with  erasing  an 
indorsement  of  payment  on  a  bond. 
The  district  attorney  was  of  the  opin- 
ion that  the  offense  charged  amounted 
to  forgery,  and  caused  the  defendant 
to  be  subpoenaed  before  the  grand 
jury.  The  defendant  appeared  and 
testified,  and  the  plaintiff  was  indict- 
ed for  forgery,  apparently  on  the 
testimony  of  the  defendant.  The  de- 
fendant was  also  sworn  en  the 'trial 
of  the  criminal  action,  wherein  the 
court  directed  a  verdict  of  not  guilty 
on  the  ground  that  the  erasure  of  the 
indorsement   did  not  constitute  for- 
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srery.  The  court  held  the  defendant 
was  liable  for  malicious  prosecution, 
notwithstanding  the  error  of  the  dis- 
trict attorney  and  grand  jury. 

In  Avery  v.  Blair  (1887)  105  N.  Y. 
669,  reversing  (1885)  21  N.  Y.  Week. 
Dig.  178»  it  was  held  that  where  a 
plaintiff  in  a  malicious  prosecution  ac- 
tion testified  that  the  defendant  was  a 
witness  before  the  grand  jury,  the 
latter  was  entitled  to  testify  as  to  the 
statements  which  he  made  to  that 
body.  Without  giving  an  opinion,  the 
court  of  appeals  reversed  the  decision 
of  the  general  term  on  the  dissenting 
opinion  of  Follett,  J.  The  latter  con- 
tended that,  in  his  opinion,  since  the 
testimony  of  the  defendant  before 
the  grand  jury  was  the  very  gist  of  the 
action,  and  also  bore  on  the  question 
of  malice,  it  was  admissible  in  the 
suit  for  malicious  prosecution.  See 
to  the  same  effect.  Carpenter  v.  Ash- 
ley (1911)  16  CaL  App.  461,  116  Pac. 
268;  Jackson  v.  Bull  (1838)  2  Moody 
&  R.  Eng.  176. 

Likewise,  in  Chapman  v.  Dodd 
(1866)  10  Minn.  360,  Gil.  277,  it  was 
held  that  in  an  action  for  malicious 
prosecution  the  docket  of  a  magistrate* 
showing  the  examination  of  the  de- 
fendant as  a  witness  for  the  state  in 
an  investigation  of  a  crime,  was  ad- 
missible in  evidence  for  the  plaintiff^ 
but  that,  on  cross-examination  of  the 
magistrate,  it  was  not  error  to  sustain 
an  objection  to  a  request  of  the  de- 
fendant that  the  magistrate  should 
read  to  the  jury  the  evidence  of  the 
defendant  which  he  had  reduced  to 
writing  at  the  time  it  was  given. 

However,  in  Renaud  v.  Guenette 
(1903)  Rap.  Jud.  Quebec  26  C.  S.  310, 
an  action  for  malicious  prosecution, 
it  was  held  that  no  damages  ceuld  be 
recovered  on  account  of  the  defend- 
ant's testimony  in  a  magistrate's 
court.  On  this  point  it  was  said: 
'The  court  further  held  that  the  evi- 
dence given  by  defendant  in  the  mag- 
istrate's court  was  given  in  good 
faith,  and  was  required  by  one  of  the 
parties  in  the  case,  and  that  if  he  had 
probable  cause  to  accuse  the  plaintiff 
as  he  had  done,  he  cannot,  be  held  re- 
sponsible on  account  of  the  subsequent 
evidence  given  by  him.    •    •    •    As  to 


the  damages  claimed  upon  the  account 
of  what  defendant  stated  as  a  witness, 
I  entirely  concur  with  the  finding  of 
the  first  court.  The  defendant  was 
unexpectedly  called  upon  to  give  tes- 
timony as  to  the  character  of  the 
plaintiff's  hotel,  and  he  said  under 
oath  what  he  honestly  believed  to  be 
the  case.  The  law  clearly  protects 
him  from  any  responsibility  for  what 
he  stated  under  such  circumstances." 

From  the  plaintiff's  evidence  in  Mc- 
Clarty  v.  Bickel  (1913)  166  Ky.  264, 
60  L.R.A.(N.S.)  392,  169  S.  W.  783,  it 
appeared  that  the  defendant  had  tes- 
tified, in  a  criminal  action  for  the 
misappropriation  of  money  by  the 
plaintiff,  that  the  plaintiff  authorized 
him  to  draw  a  certain  check,  and  that 
the  defendant  had  made  the  same 
statement  to  the  grand  jury  which  re- 
turned the  indictment.  The  court,  in 
holding  that  the  evidence  did  not 
show  that  the  prosecution  was  insti- 
tuted by  the  defendant,  said:  'The 
lower  court  was  quite  right  in  conclud- 
ing that  appellee  •  .  •  was  in  the 
attitude  of  a  witness  merely,  used  by 
the  government,  and  that  in  giving  his 
testimony  as  a  witness  before  the 
grand  jury,  or  upon  the  trial  of  the 
indictment  returned  by  the  grand  jury, 
he  was  absolutely  protected  by  law  as 
a  mater  of  public  policy.  No  civil  ac- 
tion, such  as  slander  or  malicious  pros- 
ecution, will  lie  against  him.  If  he 
testifies  falsely  he  should  be  indicted 
and  prosecuted  under  the  criminal 
laws  for  perjury,  or  false  swearing." 

Under  a  statute  providing  that 
grand  jurors  shall  in  no  instance  be 
liable  to  any  costs  or  suits  in  conse- 
quence of  presentments  made  by  them, 
it  has  been  held  that  an  action  of  mali- 
cious prosecution  will  not  lie  against 
grand  jurors  for  information  given  by 
them  to  their  fellow  jurors  on  their 
oaths  of  office.  Black  v.  Sugg  (1808) 
Hardin  (Ky.)  666. 

It  would  seem  that  ordinarily  one 
is  not  liable,  in  a  malicious  prosecu- 
tion action  based  on  testimony  given 
before  a  grand  jury  at  the  request  of  a 
prosecuting  attorney.  Eagar  v.  Dyott 
(1831)  6  Car.  &  P.  (Eng.)  4. 

b.  Aiding  and  ahetiing  proaeeution^ 

In  Maryland,  the  malicious  and  vol- 
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untary  aiding  and  abetting  of  a  pros- 
ecution without  probable  cause,  as 
well  as  the  institution  of  a  prosecu- 
tion under  such  circumstances,  is  held 
to  subject  one  to  liability  for  mali- 
cious prosecution.  The  testimony  of 
a  witness  may  constitute,  at  least  in 
part,  such  aiding  and  abetting  as  to 
render  the  witness  liable  under  that 
rule.  Stansbury  v.  Fogle  (1873)  37 
Md.  369;  Gettinger  v.  McRae  (1899) 
89  Md.  513,  43  Atl.  823;  Mertens  v. 
Mueller  (1912)  119  Md.  625,  87  Atl. 
501. 

In  Stansbury  v.  Fogle  (Md.)  supra, 
the  question  arose  whether  the  defend- 
ant's participation  in  a  prosecution 
was  sufficient  to  make  him  liable  for 
malicious  prosecution.  It  appeared 
that  the  defendant  had  consulted  with 
the  person  who  thereafter  directed  the 
plaintiff's  arrest  and  made  the  formal 
complaint  against  him,  that  he  had 
voluntarily  appeared  before  a  magis- 
trate and  there  testified  under  oath, 
and  that  on  his  sworn  testimony  the 
commitment  was  made  out  whereby 
the  plaintiff  was  imprisoned.  The 
court  held  that  these  facts  constitut- 
ed such  voluntary  aid  and  assistance 
in  the  prosecution  as  would  render 
the  defendant  liable,  if  the  other  es- 
sential elements  of  want  of  probable 
cause  and  malice  were  established. 

A  similar  state  of  facts  was  present- 
ed in  Grettinger  v.  McRae  (1899)  89 
Md.  513,  43  Atl.  823.  It  appeared  in 
that  case  that  an  employee  of  the  de- 
fendant signed  a  warrant  for  -the 
plaintiff's  arrest,  that  the  defendant 
testified  at  the  hearing,  which  result- 
ed in  the  plaintiff's  being  held  for  the 
action  of  the  grand  jury,  and  that  an 
attorney  for  the  defendant  appeared 
and  asked  questions  at  the  hearing. 
The  court  held  that,  although  an  in- 
formal notice  was  given  by  an  officer 
for  the  defendant  and  others  to  be 
present  at  the  hearing,  there  was  suffi- 
cient evidence  of  voluntary  participa- 
tion in  the  prosecution  for  the  sub- 
mission of  the  question  to  the  jury. 

It  has  been  held  that  one  does  not 
voluntarily  aid  or  abet  a  prosecution 
80  as  to  become  liable  for  malicious 
prosecution,  where  he  appears  as  a 
witness  before  a  magistrate  and  a  trial 


court  after  being  sununoned  by  a 
state's  attorney.  Mertens  v.  Mueller 
(Md.)  supra. 

IV.  Testimony  influencing  reeuU  ef  e^^ 

Hon  or  prosecution, 

a.  False  testimony  ty  defendant. 

Aside  from  defamation  and  mali- 
cious prosecution,  the  courts  refuse  to 
recognize  any  injury  from  false  tes- 
timony, on  which  a  civil  action  for 
damages  can  be  maintained.  The  fol- 
lowing cases  support  the  rule  that  no 
action  for  damages  lies  for  false  tes- 
timony in  a  civil  suit,  whereby  the 
plaintiff  fails  to  recover  a  judgment, 
or  a  judgment  is  rendered  against  him. 

Connecticut  —  See  Page  v.  Camp 
(1786)  Kirby,  7. 

Indiana.  —  Grove  v.  Brandenburg 
(1844)  7  Blackf.  234;  Shultz  v.  Shaltz 
(1894)  136  Ind.  323,  48  Am.  St.  Rep. 
320,  36  N.  E.  126. 

Louisiana.  —  Gusman  v.  Hearsey 
(1876)  28  La.  Ann.  709,  26  Am.  Rep. 
104. 

Maine.— Dunlap  v.  Olidden  (1850) 
81  Me.  436,  62  Am.  Dee.  625. 

Maryland.  —  Roschen  v.  Packard 
(1911)  116  Md.  42,  81  Atl.  174.  See 
also  Schaub  v.  O'Ferrall  (1911)  116 
Md.  131,  39  L.R.A.(N.S.)  416,  81  AtL 
789,  Ann.  Cas.  1913C,  799. 

Massachusetts.  —  See  Phelps  ▼. 
Steams  (1865)  4  Gray,  105,  64  Am. 
Dec.  61. 

New  Hampshire. — Curtis  ▼.  Fair^ 
banks  (1845)  16  N.  H.  542;  I^ord  v. 
Demerritt  (1855)  82  N.  H.  234;  Stev- 
ens V.  Rowe  (1880)  59  N.  H.  578,  47 
Am.  Rep.  231. 

New  York. — ^Young  v.  Leach  (1898) 
27  App.  Div.  293,  60  N.  Y.  Supp.  670. 
Compare  Verplanck  v.  Van  Buren 
(1879)  76  N.  Y.  247. 

North  Carolina. — Godette  v.  Gaskill 
(1909)  151  N.  C.  52,  24  L.R.A.(N.S.) 
266,  134  Am.  St  Rep.  964,  65  S.  £.  612. 

Ohio.— McCafferty  v.  O'Brien  (1870) 
1  Cin.  Sup.  Ct.  Rep.  64.  Compare 
Warner  v.  Lucas  (1840)  10  Ohio,  337. 

Pennsylvania. — Oakdale  v.  Gamble 
(1902)  201  Pa.  289,  50  Atl.  971;  Yoder 

V.  Cole  (1911)  232  Pa.  509,  81  Atl.  546. 
Vermont — Cunningham    v.    Brown 

(1846)  18  Vt.  123,  46  Am.  Dec.  140. 
In  GU>dette  v.  Gaskill  (N.  C)  supra* 
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an  action  for  damages  waa  brought 
against  the  defendant  for  wilfully  giv- 
ing false  testimony  in  a  former  suit 
instituted  by  the  plaintiff  against  a 
third  person,  whereby  the  plaintiff 
lost  that  suit.  The  court  held  that 
the  action  did  not  lie,  and  assigned  as 
the  grounds  for  its  decision  not  only 
that  there  was  a  lack  of  precedent  for 
it,  and  that  it  would  ''overhale''  the 
decision  in  the  former  suit,  as  stated 
by  Kent,  but  that  it  would  be  an  aid 
in  the  intimidation  of  witnesses.  On 
this  point  the  court  said :  'Witnesses 
would  be  intimidated  if  their  testi- 
mony is  given  under  liability  of  them- 
selves being  subjected  to  the  expense 
and  annoyance  of  being  sued  by  any 
party  to  the  action  to  whom  their  tes- 
timony might  not  be  agreeable.  It 
would  give  a  great  leverage  to  litigants 
to  intimidate  witnesses.  Witnesses 
who  swear  falsely  are  Ivsble  to  indict^ 
ment.  It  is  not  to  be  contemplated 
that  grand  juries  shall  wilfully  and 
oppressively  find  indictments ;  but  if  a 
civil  action  lay  in  such  cases,  a  liti- 
gant smarting  under  the  loss  of  his 
suit  could  subject  witnesses  to  the  an- 
noyance and  expense  of  litigation  at 
will.''  See  to  the  same  effect,  Grove  v. 
Brandenburg  (Ind«)  supra. 

Similarly,  in  Yoder  v.  Cole  (Pa.) 
supra,  it  was  held  that  no  action  lay 
against  a  garnishee  in  a  former  action 
for  false  answer?  to  interrogatories 
and  for  false  testimony  in  that  action. 

In  Cunningham  v.  Brown  (Vt)  su- 
pra, a  recovery  was  sought  for  false 
testimony  in  the  form  of  a  deposition, 
by  a  witness  who  was  not  a  party  to 
the  suit  in  which  the  deposition  was 
introduced  in  evidence.  The  plaintiff 
alleged  that  the  defendant  made  the 
deposition,  knowing  it  to  be  false,  for 
the  purpose  of  cheating  and  defraud- 
ing the  plaintiff,  that  it  was  material 
to  the  issue  in  the  case,  and  that  it 
deceived  the  court  trying  the  case  so 
that  on  account  of  it  alone  a  judgment 
was  rendered  apainst  the  plaintiff  and 
another,  who  were  the  defendants  in 
that  suit.  The  court  admitted  that  the 
action  was  not  open  to  the  technical 
objection  that  the  same  matter  had 
been  previously  adjudicated,  since  the 
parties  in  the  two  actions  were  not  the 
12  A.L.R.— 80. 


same.  It  held,  however,  that  the  ac- 
tion in  effect  was  a  retrial  of  the  issues- 
in  the  preceding  case,  and  could  not  be 
maintained,  stating  in  explanation  of 
this  view  that  in  order  to  show  dam- 
age as  the  proximate  consequence  of 
the  false  and  wrongful  testimony,  it 
would  be  necessary  to  show  that  the 
testimony  was  material,  that  it  gained 
credit,  that  the  plaintiff  had  no  means 
of  disproving  it,  and  that  the  defend- 
ant knew  that  the  testimony  was  false. 
See  to  the  same  effect,  Shultz  v. 
Shultz  (1894)  136  Ind.  323,  43  Am.  St. 
Rep.  820,  36  N.  E.  126,  wherein  the 
court  said:  "If  the  judgment  by 
which  appellant's  deed  was  set  aside 
was  fraudulently  obtained,  and  the 
complaint  had  stated  facts  sufficient 
to  establish  that  charge,  yet,  so  long 
as  the  judgment  stands,  there  could  be 
no  recovery  of  damages  for  so  obtain- 
ing it,  because,  so  long  as  it  stands,  it 
imports  absolute  verity  as  to  every 
proposition  of  law  and  fact  essential 
to  its  existence,  against  all  the  parties 
to  it.'* 

In  Young  v.  Leach  (1898)  27  App. 
Div.  298,  60  N.  Y.  Supp.  670,  it  ap- 
peared  that  an  action  had  been 
brought  by  a  wife,  after  recovering  a 
judgment  against  her  husband,  to  set 
aside  a  transfer  of  stock  by  the  lat- 
ter, alleged  to  have  been  fraudulent. 
In  .a  suit  brought  against  the  defend- 
ant for  perjury  and  subornation  to 
commit  perjury  in  the  action  to  set 
aside  the  transfer,  it  was  held  that 
the  plaintiff  was  not  entitled  to  re- 
cover. The  decision  was  based  on  two 
grounds,  viz.:  That  no  action  for 
damages  lay  on  account  of  perjury  or 
subornation  to  commit  perjury;  and 
that  the  presumption  was  that  the 
plaintiff  suffered  no  damage  thereby, 
since  the  action  was  dismissed  by  the 
plaintiff  and  it  could  not  be  assumed 
that  the  judgment  of  the  court  would 
have  been  influenced  by  the  perjured 
testimony. 

In  Phelps  V.  Stearns  (1855)  4  Gray 
(Mass.)  105,  64  Am.  Dec.  61,  it  was 
held  that  no  civil  action  lay  for  per- 
jured testimony  by  a  debtor,  whereby 
he  obtained  his  discharge  from  arrest 
for  debt  and  his  creditor  was  deprived 
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of  his  remedy  to  collect  the  debt  due 
him. 

In  Oakdale  v.  Gamble  (1902)  201 
Pa.  289,  50  Atl.  971,  it  appeared  that 
in  an  action  against  a  borousrh  for 
personal  injury,  the  borough  tried  to 
show  that  the  injury  was  due  to  the 
fault  of  an  independent  contractor. 
Whether  one  Gamble  was  an  independ* 
ent  contractor  became  an  issue  in  the 
case,  and  he  testified  that  he  never 
made  a  contract  with  the  borough. 
The  action  resulted  in  a  judgment 
against  the  borough,  and  it  brought 
suit  against  him  for  testifying  falsely 
that  he  made '  no  contract  with  the 
borough.  The  court  held  that  the  ac- 
tion would  not  lie,  but  based  its 
decision  on  the  ground  that  the  mis- 
statement in  his  testimony  was  of  no 
consequence,  since  it  was  clear  that 
there  was  a  contractual  relation  be- 
tween him  and  the  borough,  that  his 
testimony  on  the  point  was  a  mere 
conclusion,  and  that  the  question  in 
issue  was  not  whether  there  was  a 
contractual  relation,  but  whether  that 
relation  made  Gamble  an  independent 
contractor. 

So  far  as  civil  liability  to  an  injured 
person  is  concerned,  it  is  not  apparent 
that  there  is  any  difference  in  prin- 
ciple between  a  refusal  to  testify  on 
grounds  which  are  false,  and  a  false 
statement  which  is  given  as  testimony. 
However,  it  has  been  held  that  under 
an  Ohio  statute  a  civil  action  could  be 
maintained  against  a  witness  for  re- 
fusing to  answer  a  question  on  the 
ground  that  the  answer  would  incrim- 
inate him,  it  appearing  that  the  an- 
swer could  not  possibly  have  that  ef- 
fect. Warner  v.  Lucas  (1840)  10  Ohio, 
337. 

Clearly,  one  to  whom  an  interest  in 
a  prospective  judgment  has  been  as- 
signed has  no  right  of  action  for  the 
loss  of  the  judgment  to  his  assignor, 
by  reason  of  false  testimony  given  by 
the  defendant.  Schaub  v.  O'Ferrall 
(1911)  116  Md.  131,  89  L.R.A,(N.S.) 
416,  81  Atl.  789,  Ann.  Gas.  1913C,  799. 
In  that  case  it  appeared  that  the  suit 
was  brought  by  an  attorney,  to  whom 
his  client  had  assigned  her  interest 
in  certain  property  which  she  was 
seeking  to  recover  from  her  husband 


in  a  divorce  suit.  The  court 
The  plaintiff  in  this  suit,  it  is  tra^ 
was  not  the  plaintiff  in  the  former  suit, 
but  the  alleged  loss  sustained  by  hisi* 
as  stated  in  this  declaration,  resulted 
from  his  failure  to  recover  for  his 
client  the  property  and  money  sued 
for  in  such  former  suit,  and  in  which 
property  and  money  he  had,  as  he  al- 
leges, an  interest  by  assignment  from 
her.  The  recovery  by  Schaub  in  the 
former  suit  was  dependent  upon  the 
recovery  by  his  client,  the  plaintiff  in 
such  suit.  Thus,  the  plaintiff  here  is 
governed  and  controlled  by  the  i»rin- 
ciples  of  law  stated  in  the  above-men- 
tioned authorities,  and  his  right  to 
recover  in  this  suit,  for  such  alleged 
loss,  is  thereby  prevented.'' 

In  Roschen  v.  Packard  (1911)  116 
Md.  42,  81  AtL  174,  the  action  was 
brought  for  unlawfully  defrauding 
the  plaintiff  of  her  position  as  a  teach- 
er of  Grerman,  and  for  false  testimony 
in  the  trial  of  a  petition  of  mandamua, 
apparently  for  the  purpose  of  restor- 
ing her  to  her  position.  The  court 
held  that  no  civil  action  lay  for  the 
false  testimony,  saying:  "The  eontr«>* 
verted  questions  of  fact  which  were  in 
issue  in  the  mandamus  case,  and  which 
were  disposed  of  there,  cannot  be 
again  retried.  Upon  all  the  questions 
involved  in  that  case,  the  judgment 
therein  rendered  is  conclusive  upon 
the  plaintiff,  and  the  findings  of  the 
jury  in  that  case  cannot  be  reviewed 
or  inquired  into  in  this  suit.'' 

If  the  parties  to  an  action  for  giv- 
ing false  testimony  are  the  same  as 
those  to  the  action  in  which  the  tea- 
timony  was  given,  it  is  clear  that 
there  can  be  no  recovery.  In  such  an 
action  estoppel  by  judgment  would 
appear  to  be  a  complete  defense. 

Connecticut— Page  v.  (Tamp  (1786) 
Kirby,  7. 

Louisiana*  —  Gusman  v.  Hears^ 
(1876)  28  La.  Ann.  709,  26  Am.  Sei». 
104. 

Maine.— Dunlap  v.  Gliddeo  (1850) 
81  Me.  435,  52  Am.  Dec.  625. 

New  Hampahirei — Curtis  v.  Fair- 
banks (1845)  16  N.  H.  542;  Lyford  v. 
Demerritt  (1856)  82  N.  H.  284. 

New  York. — Compare  Verplanck  t» 
Van  Buren  (1879)  76  N.  T.  247. 
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OUoy— MeCaffert^  ▼•  O'Brien  (1870) 
1  Cin.  Sup.  Ct.  Rep.  64. 

In  Curtis  v.  Fairbanks  (N.  H.)  su- 
pra»  it  was  held  that  no  civil  action 
lay  for  false  testimony  given  on  a 
hearing  before  an  auditor  appointed 
by  a  courts  whereby  the  plaintiff  failed 
to  obtain  a  judgment.  The  court  said : 
'The  objection  to  the  maintenance  of 
this  action,  and  what  takes  a  case  like 
this  out  of  the  general  rule  of  law, 
that  for  every  injury  there  is  a  remedy 
by  an  action  on  the  case,  if  not  other* 
wise,  is  tiiat  its  merits  cannot,  in  gen- 
eral, be  tried,  without  at  the  same 
time  trying  the  merits  of  an  action 
wMch  has  already  been  settled  in  the 
due  course  of  law.  The  discussions 
on  this  point  have  taken  a  wide  range, 
and  it  is  not  necessary  for  the  pur« 
poses  of  this  case  to  follow  them  so 
far  as  to  inquire  into  the  effect  of  a 
foreign  judgment,  or  whether  the  rea- 
son adverted  to  is  applicable  to  cases 
in  which  an  estoppel  is  not  technical- 
ly established.  As  to  the  matters  in 
controversy  in  the  prior  suit,  the  judg- 
ment is  in  law  an  estoppel;  and  the 
parties  are  precluded  by  it  from  vex- 
ing one  another  by  fresh  suits,  putting 
the  same  matters  directly  in  issue. 
And  this  is  not  an  arbitrary  rule  of 
law,  but.  is  founded  upon  high  prin- 
ciples of  public  policy,  and  for  the 
purposes  of  public  quiet  and  order. 
The  tribunals  that  have  been  institute 
ed  for  the  purpose  of  deciding  the  in- 
evitable questions  and  controversies 
that  arise  in  business,  or  that  are  en- 
gendered by  the  passions  of  men, 
would  be  useless,  or  worse  than  use- 
less, if  their  adjudications  were  not 
final,  when  the  law  intends  they  shall 
be  so.  If  the  party  dissatisfied  with 
the  result  of  a  controversy  could,  up- 
on a  mere  surmise  of  an  injustice, 
travel  from  forum  to  forum  as  long 
as  he  chose  to  do  so,  so  far  as  the 
peace  of  society  is  interested,  it  would 
be  scarcely  worse  to  dispense  with 
the  forms  of  law  entirely,  and  to  refer 
such  differences  to  the  arbitrament  of 
the  usages  of  savage  life." 

In  Gusman  v.  Hearsey  (La.)  supra, 
an  action  to  recover  damages  on  ac- 
count of  the  loss  of  a  judgment  in  a 
partition  suit  due  to  the  perjured  tes- 


timony of  the  defendant  that  there 
was  a  condition  precedent  to  that  ac- 
tion which  had  not  been  complied 
with,  the  court  held  that  no  action  for 
damages  lay  on  a  failure  to  recover  a 
judgment  because  of  false  swearing, 
and  assigned  as  a  reason  for  its  deci- 
sion that  there  would  be  no  end  of 
litigation  if  such  a  suit  were  counte- 
nanced. 

In  McCafferiy  t.  O'Brien  (Ohio)  su- 
pra, the  plaintiff  filed  a  petition  in 
which  she  alleged  that  the  defendant 
was  indebted  to  her,  that  she  proved 
her  claim  by  her  own  testimony  before 
a  magistrate,  but  that  the  defendant, 
to  the  surprise  of  the  plaintiff,  denied 
the  indebtedness  under  oath,  knowing 
her  testimony  to  be  false.  The  plain- 
tiff further  alleged  that  by  her  false 
swearing  the  defendant  obtained  a 
judgment  fraudulently,  that  the  plain- 
tiff was  not  able  to  give  the  necessary 
security  for  an  appeal,  and  that  the 
time  therefor  had  expired.  The  court 
stated  that  the  defendant  should  have 
sought  relief  by  a  motion  for  a  con- 
tinuance on  the  ground  of  surprise,  by 
suffering  a  nonsuit  without  prejudice, 
or  by  an  appeal,  and  held  that  the  ac- 
tion for  false  swearing  could  not  be 
maintained. 

In  Lyford  t.  Demerritt  (1855)  32 
N.  H.  284,  the  action  was  brought  by 
one  who  had  failed  to  recover  a  debt 
from  a  trustee  of  the  debtor,  on  the 
ground  that  the  trustee  had  testified 
falsely  that  a  certain  mortgage  of  all 
the  debtor's  property  was  given  to  him 
to  secure  just  debts  owing  to  him  from 
the  debtor.  It  was  held  that  the  plain- 
tiff could  not  recover,  the  court  say- 
ing: "This  action,  so  far  as  I  am 
informed,  is  of  new  impression.  If 
the  experiment  should  succeed,  in  all 
the  numerous  cases  where  plaintiffs 
seek  to  charge  trustees  on  the  ground 
of  fraudulent  conveyances  made  to 
them  by  debtors,  after  a  judgment  dis- 
charging the  trustees,  they  might  be 
sued  again,  as  in  this  case,  and  the 
same  question  tried  anew  in  another 
action.*' 

In  Dunlap  v.  Glidden  (1850)  31  Me. 
485,  52  Am.  Dec.  626,  the  action  was 
brought  against  certain  defendants 
for  a  conspiracy  to  cheat  the  plaintiff 
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out  of  his  land,  and  for  false  testimony 
given  by  the  defendants  in  an  action 
instituted  by  them  whereby  a  judg- 
ment was  rendered  which  defeated  the 
plaintiffs  title  to  the  land.  The  court, 
in  holding  that  no  action  lay  for  dam- 
ages, on  account  of  the  false  testimony 
of  the  defendants,  said:  'If  the  judg- 
ment was  obtained,  as  is  contended,  by 
fraud  and  perjury,  the  plaintiff  has 
ample  remedy  by  law.  The  court 
which  rendered  the  Judgment,  upon 
proof  of  these  allegations,  would  be 
bound  to  grant  a  new  trial,  so  that 
upon  a  further  investigation  justice 
might  be  done.  The  witnesses,  if 
guilty,  might  be  indicted  for  perjury, 
and  so  might  all  those  be  indicted  who 
had  unlawfully  conspired  together  to 
deprive  the  plaintiff  of  his  rights,  and 
their  conviction  would  afford  the  most 
convincing  evidence  that  a  review  of 
the  action  should  take  place.''  See  to 
the  same  effect,  Stevens  v.  Rowe 
(1880)  69  N.  H.  578,  47  Am.  Rep.  281. 

In  Page  v.  Camp  (1786)  Kirby 
(Conn.)  7,  it  was  held  that,  prior  to 
a  conviction  for  perjury,  no  action 
would  lie  for  false  testimony  by  a  par- 
ty to  an  action  whereby  a  judgment 
was  rendered  against  his  adversary. 
The  court  said:  ''An  action  for  per* 
jury  is  not  sustainable  by  a  single 
minister  of  law,  unless  for  damages 
consequent  upon  conviction ;  and  there 
is  no  averment  in  the  declaration,  of 
science  in  the  par^ir  who  testified,  that 
his  testimony  was  false,  without  which 
it  could  not  be  perjury.  But  the  ac- 
tion was  brought  against  a  party  to  a 
former  suit,  for  supporting  facts  by 
his  own  testimony,  which,  it  averred, 
would  be  found  untrue  upon  new  evi- 
dence. This  would  have  been  a 
ground  for  a  new  trial,  had  the  cause 
been  of  sufficient  magnitude.  But  the 
law  doth  not  admit  of  new  trials  be- 
fore a  justice  of  the  peace,  nor  doth 
it  subject  the  decisions  of  one  justice 
of  the  peace  to  the  re-examination  or 
impeachment  of  another." 

A  fortiori,  no  action  lies  for  false 
testimony  by  reason  of  which  the 
plaintiff  recovers  a  smaller  amount  of 
damages  than  the  amount  to  which 
he  is  entitled.  Damport  v.  Sjnnpson 
(1698)  Cro.  Eliz.  pt.  2,  p.  620,  78  Eng. 


Reprint,  769;  Harding  v.  Bodman 
(1618)  Hutton,  11,  123  Eng.  Repnnt, 
1064.  Compare  Verplanck  v.  Van 
Buren  (1879)  76  N.  Y.  247. 

Thus,  in  Harding  v.  Bodman  (Eng.) 
supra,  it  was  held  that  no  action  could 
be  maintained  for  testimony  given  in 
a  suit  for  slander,  to  the  effect  that 
the  plaintiff  was  a  conmion  liar, 
whereby  the  plaintiff  recovered  only 
small  damages.  In  an  earlier  case, 
Damport  v.  Sympson  (Eng.)  supra,  an 
action  was  brought  for  the  false  tes- 
timony of  a  witness  in  giving  a  lower 
value  to  a  silver  fountain  than  its 
actual  value,  so  that  the  plaintiff  re- 
covered a  smaller  amount  for  its  loss 
or  conversion  than  would  have  been 
recovered  if  the  defendant  had  not 
testified  falsely.  The  court,  with  one 
member  dissenting,  held  that  the  ac- 
tion was  not  maintainable,  assigning 
as  the  grounds  for  its  decision  that 
no  precedent  could  be  found,  and  that 
if  the  action  should  be  allowed  the 
defendant  might  be  punished  twice  for 
the  same  offense.  The  court  said :  "If 
he  should  be  punished  in  law  by  this 
action,  there  would  be  some  precedent 
of  it  before  this  time;  but  being  there 
is  not  any  precedent  found  thereof,  it 
is  a  good  argument  that  the  action  is 
not  maintainable.*^ 

However,  it  has  been  held  that 
where  the  giving  of  false  testimony  is 
only  a  part  of  the  carrying  out  of  a 
scheme  to  defraud  the  plaintiff  by 
means  of  the  combination,  fraud,  and 
deceit  of  the  defendants,  an  action  will 
lie.  Verplanck  v.  Van  Buren  (N.  T.) 
supra.  In  that  case  it  appeared  that 
one  Chrystie  had  entered  into  a  con- 
tract with  some  of  the  defendants  for 
the  latter  to  manufacture  bricks  on 
the  premises  of  the  former  on  shares. 
The  action  was  brought  by  a  receiver 
of  Chrystie,  who  alleged  that  the  de- 
fendants concealed  the  actual  sales  of 
bricks  manufactured  by  them,  and  in 
conspiracy  with  one  Kendall  made  fic- 
titious contracts  with  him  to  deceive 
Chrystie  as  to  the  amount  of  the  sales, 
and  defraud  him;  and  that,  in  an  ac- 
tion by  a  former  receiver  of  Chrystie 
against  the  defendants  for  an  account- 
ing, the  defendants,  by  introducing  in 
evidence  the  fictitious  contracts,  and 
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by  perjured  teatimony,  deceived  the 
court  as  to  the  amount  due  from  the 
defendants,  so  that  the  receiver  re- 
covered a  much  smaller  amount  from 
the  defendants  than  was  legally  due. 
It  was  held  that  the  plaintiff  had  stat- 
ed a  good  cause  of  action,  though  it 
was  based  in  part  on  false  testimony. 
On  this  point  the  court  said:  "Nor 
•does  the  fact  that  the  combination  and 
fraud  were  brought  to  a  successful  end 
by  the  false  testimony  produced  upon 
the  trial  make  the  case  obnoxious  to 
the  rule  that  there  can  be  no  civil 
action  for  perjury  or  subornation  of 
perjury.  The  false  testimony  is  not 
the  sole  moving  factor  in  the*  cause 
•of  action.  The  fraudulent  purpose  or 
intent,  formed  before  the  accounting 
and  trial,  the  fraudulent  concoction  of 
the  unreal  contracts  with  Kendall,  and 
the  false  entries  in  the  books  of  ac- 
count, are  the  chief  bases  of  the  cause 
of  action.  The  acts  of  the  defendants 
upon  the  trial  are  but  a  part  of  an  en- 
tire transaction."  See,  however,  Dun- 
lap  V.  Glidden  (1850)  81  Me.  485,  52 
Am.  Dec.  625,  an  abstract  of  which 
■case  is  given  supra,  in  this  subdivi- 
sion. 

False  testimony  in  a  criminal  action 
which  results  in  a  conviction  of  the 
plaintiff  is  held  not  to  furnish  the 
basis  of  a  civil  suit  to  recover  dam- 
ages. Bickerstaff  v.  Hingsley  (1913) 
1  Ohio  App.  91 ;  Bynoe  v.  Bank  of  Eng- 
land [1902]  1  K.  B.  (Eng.)  467,  3  B. 
R.  C.  247,  71  L.  J.  K.  B.  N.  S.  208,  50 
Week.  Rep.  359,  86  L.  T.  N.  S.  140,  18 
Times  L.  R.  276. 

In  Bickerstaff  v.  Hingsley  (Ohio) 
supra,  the  basis  of  the  action  was  false 
testimony  in  a  contempt  proceeding, 
whereby  a  judgment  was  rendered 
against  the  plaintiff.  The  defendants 
had  testified  that  they  saw  the  plain- 
tiff doing  acts  which  were  in  violation 
•of  an  order  of  court.  In  holding  that 
the  plaintiff  had  not  stated  a  cause  of 
action,  the  court  said :  'It  can  readily 
be  seen  that  if  an  action  can  be  main- 
tained against  witnesses  on  account  of 
pertinent  statements  made  by  them 
upon  the  trial  of  causes  in  court,  how 
very  much  the  administration  of  jus- 
tice would  be  hampered,  and  what  a 
drag  there  wo*uld   be  upon  the  tes- 


timony of  witnesses.  If  the  rule  pre- 
vailed that  when  witnesses  testify  in 
the  ordinary  course  of  justice,  as  they 
are  required  to  do,  and  if  they  tes- 
tified against  the  interest  of  one  of 
the  parties,  they  could  be  subjected  to 
an  action  for  damages,  how  loath  they 
would  be  to  testify  at  all,  and  what  a 
great  temptation  there  might  be  in 
many  cases  to  obscure  or  avoid  the 
truth  altogether!'' 

In  Bynoe  v.. Bank  of  England  (Eng.) 
supra,  the  court  decided  that,  after  a 
conviction  which  had  not  been  re- 
versed, one  could  not  recover  damages 
in  a  civil  action  for  the  defendant's 
negligence  in  giving  false  testimony 
on  which  the  conviction  was  based. 

d.  Suhamation  of  false  testitnany  hy  de- 

fendant. 

It  is  likewise  not  a  ground  for  the 
recovery  of  damages  that  the  defend- 
ant has  suborned  a  witness  to  give 
false  testimony  in  a  civil  suit,  where- 
by the  plaintiff  has  failed  to  recover 
a  judgment,  or  a  judgment  has  been 
rendered  against  him.  Bostwick  v. 
Lewis  (1807)  2  Day  (Conn.)  447;  Peck 
V.  Woodbridge  (1808)  3  Day  (Conn.) 
30;  Smith  v.  Lewis  (1808)  3  Johns. 
(N.  Y.)  157,  3  Am.  Dec.  469. 

Thus,  in  the  case  last  cited,  it  was 
held  that  no  action  lay  for  procuring 
a  witness  to  commit  perjury,  whereby 
a  judgment  was  obtained  against  the 
plaintiff  in  a  foreign  state.  Kent,  Ch. 
J.,  stated  the  principles  underlying 
the  decision  as  follows :  "It  would  be 
against  public  policy  and  convenience ; 
it  would  be  productive  of  endless  lit- 
igation, and  it  would  be  contrary  to 
established  precedent,  to  allow  the 
losing  party  to  try  the  cause  over 
again  in  a  counter  suit,  because  he 
was  not  prepared  to  meet  his  adver- 
sary at  the  trial  of  the  first  suit.  The 
general  law  of  the  land,  and  the 
rules  of  every  superior  court  of  com- 
petent jurisdiction,  sufficiently  provide 
against  forcing  a  party  to  trial,  with- 
out giving  him  a  due  opportunity  to 
prepare  for  his  defense;  and  cases  of 
surprise  and  injustice  are  generally 
redressed  by  the  discretionary  power 
of  the  courts  in  setting  aside  verdicts. 
We  are  to  intend  that  the  judgment 
in  Connecticut  was  fairly  obtained  in 
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the  regular  course  of  Justice,  and  it 
is  conclusive,  as  to  the  subject-matter 
of  it,  until  it  be  set  aside  or  reversed, 
either  by  the  same  court,  or  by  some 
other  court  having  appellate  jurisdic- 
tion. It  never  can  be  opened  in  a  col« 
lateral  action."  See  to  the  same  effect, 
Peck  V.  Woodbridge  (1808)  3  Day 
(Conn.)  30,  wherein  it  appeared  that 
the  defendant,  by  surreptitiously 
changing  a  date  in  a  Bible,  induced  an 
unsuspecting  witness  to  give  false 
testimony. 

In  Bostwick  v.  Lewis  (1807)  2  Day 
(Conn.)  447,  it  appeared  that  the  low- 
er court  excluded  evidence  offered  to 
prove  that  the  defendant  had  suborned 
a  witness  to  commit*perjury  in  a  for- 
mer action,  whereby  a  judgment  was 
rendered  against  the  plaintiff.  It  was 
held  that  the  exclusion  of  this  evi- 


dence was  not  error,  and  the  judgment 
of  the  trial  court  was  affirmed. 

The  subornation  of  false  testimony 
in  a  criminal  aetion  which  results  in 
a  conviction  is  likewise  held  not  to  be 
a  ground  for  a  recovery  in  a  civil  suit. 
See  Taylor  v.  Bidwell  (1884)  66  CaL 
489,  4  Pac.  491,  wherein  it  was  held 
that  the  subornation  of  a  witness  to 
swear  falsely  against  a  defendant  on 
trial  for  a  crime  did  not  give  rise  to 
a  civil  action  for  damages. 

The  rule,  however,  appears  to  be 
otherwise  with  respect  to  an  action  for 
subornation  of  a  witness  to  defame 
the  character  of  one  not  a  party  to  the 
action;  and  the  latter  has  been  held  to 
be  entitled  to  recover  for  such  sub- 
ornation. Rice  V.  Coolidge  (1876)  121 
Mass.  898,  23  Am.  Rep.  279. 

W.  S.  R. 


JOSEPH  MATOUSEK,  Appt. 

V. 

JOHN  H.  GALLIGAN. 

JTa^rssfea  Supreme  Courts  June  19,  lf^90. 
(_  Neb.  — ,  178  N.  W.  610.) 

Contract  —  preyenti<m  of  performance  —  act  of  GodL 

1.  Where  defendant  is  prevented  from  performing  his  contract  to  deliver 
specific  hay  by  storms  and  unusual  rains,  constituting  an  act  of  God,  he  is 
not  liable  for  nonperformance. 

ISee  note  an  this  question  beginning  on  page  1273.] 

Trial  —  instructions.  Evidence  —  aufflcicncy. 

2.  The  instructions  of  the  trial  court  3.  Evidence  examined,  and  held  saf- 
were  proper,  and  we  find  no  prejudi-  flcient  to  sustain  the  verdict  of  the 
cial  error  in  them.  jury. 

Headnotes  by  Aldrich,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Holt 
County  (Dickson,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  alleged  nonperformance  by  him  of  a  written  contract  of  sale. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edward  H.  Whelan  for  appel-  Black  v.  Chicago,  B.  &  Q.  R.  Ck>.  SO 
lant.  Neb.  197,  46  N.  W.  428 ;  Ward  v.  Chi- 

Mr.  J.  J.  Harrington,  for  appellee :     cago,  St.  P.  M.  &  0.  R.  Co.  92  Neb.  183, 


Defendant  was  excused  from  the 
performance  of  the  contract,  if  the 
nonperformance  of  the  contract  was 
due  solely  to  the  act  of  God. 


137  N.  W.  995 ;  McClary  v.  Sioux  City 
&  P.  R.  Co.  3  Neb.  44, 19  Am.  Rep.  631; 
Chicago,  B.  &  Q.  R.  Co.  v.  Manning,  23 
Neb.   552,  87  N.  W.  462;  Amend  v. 


HATOUSEK  V. 

(—  Neb.  — ,  178 

liMofai  k  N.  W.  B.  Co.  91  Neb.  1, 185 
N.  W.  285;  DixoB  y.  Breon,  22  Pa. 
Super.  Ct  840;  Sanders  ▼•  Coleman^  97 
Va.  690,  47  LJt.A.  581,  84  S.  E.  621; 
Chicago,  M.  &  St  P.  R.  Ck>.  ▼.  Hoyt,  149 
U.  S.  1,  87  L.  ed.  625,  18  Sup.  Ct.  Rep. 
779;  Gleeson  ▼.  Virginia  Midland  R. 
Co;  140  U.  S.  485,  85  L.  ed.  458, 11  Sup. 
Ct.  Rep.  859;  Remy  v.  Olds,  4  Cal. 
Unrep.  240,  21  KR.A.  646,  84  Pac.  216; 
Morse  v.  Hayden,  82  Me.  227,  19  Atl. 
448;  Parker  ▼.  Parker,  128  Mass.  584; 
Nunnery  y.  Carter,  58  N.  C.  870,  78 
Am.  Dec.  231 ;  Taylor  v.  Sutton,  15  6a. 
108,  60  Am.  Dec.  682;  4  Kent,  Com. 
180. 

Under  the  expression,  ''act  of  God,^ 
is  comprehended  all  misfortunes  and 
actions  arising  from  inevitable  neces- 
sity»  which  human  prudence  could  not 
foresee  or  prevent. 

Black  V.  Chicago,  B.  &  Q.  R.  Co.  su- 
pra; Klauber  v.  American  Exp.  Co.  21 
Wis.  21,  91  Am.  Dec.  452;  Gleeson  v. 
Virginia  Midland  R.  Co.  140  U.  S.  485, 
85  L.  ed.  458, 11  Sup.  Ct,  Rep.  859. 

In  contracts  from  the  nature  of 
which  it  is  apparent  that  the  parties 
contracted  on  the  basis  of  the  con- 
tinued existence  of  a  particular  person 
or  specific  thing,  a  condition  is  implied 
thaC  if  the  performance  becomes  im* 
possible  from  the  perishing  of  the  per- 
son or  thing  through  the  "act  of  God,** 
that  shall  excuse  such  performance. 

Chitty,  Contr.  11th  Am.  ed.  1076;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  590; 
Stewart  v.  Loring,  5  Allen,  306,  81  Am. 
Dec.  747;  Dickey  v.  Linscott,  20  Me. 
458,  87  Am.  Dec  67;  People  v.  Man- 
ning, 8  Cow.  297,  18  Am.  Dec.  451; 
Scalding  v.  Rosa,  71  N.  Y.  40,  27  Am. 
Rep.  7;  Yerrington  v.  Greene,  7  R.  L 
589,  84  Am.  Dec.  580 ;  Shear  v.  Wright, 
60  Mich.  159,  26  N.  W.  871;  Walker 
v.  Tucker,  70  111.  527,  8  Mor.  Min.  Rep. 
672;  Howe  Sewing  Mach.  Co.  v.  Ros- 
ensteel,  24  Fed.  588;  White  v.  Mann, 
26  Me.  861;  Allen  v.  Baker,  86  N.  C. 
91,  41  Am.  Rep.  444;  Scully  v.  Kirk- 
patrick,  79  Pa.  824,  21  Am.  Rep.  62; 
Krause  v.  Crothersville,  162  Ind.  278, 
65  L.R.A.  111,  102  Am.  St  Rep.  203,  70 
N.  E.  264,  1  Ann.  Cas.  460;  Butter- 
field  V.  Byron,  158  Mass.  517, 12  L.R.A. 
571,  25  Am.  St.  Rep.  654,  27  N.  E.  667; 
Clark  V.  Busse,  82  111.  515;  Union  v. 
Smith,  39  Iowa,  11,  18  Am.  Rep.  39; 
Knight  V.  Bean,  22  Me.  531 ;  Robinson 
v.  Davison,  L.  R.  6  Exch.  269,  40  L. 
J.  Exch.  N.  S.  172,  24  L.  T.  N.  S.  755, 
19  Week.  Rep.  431;  Howell  v.  Coup- 
land,  L.  R.  9  Q.  B.  462. 

The  question  as  to  whether  the  non- 
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performance  of  the  contract  was  at- 
tributable in  whole  or  in  part  to  the 
negligence  or  conduct  of  the  defend- 
ant, or  was  due  solely  to  the  act  of 
God,  is  a  question  of  fact  which  was 
rightfully  submitted  to  the  jufy. 

Amend  v.  Lincoln  &  N.  W.  R.  Co.  91 
Neb.  1,  185  N.  W.  235;  Baily  v.  De- 
Crespigny,  L.  R.  4  Q.  B.  180,  38  L.  J. 
Q.  B.  N.  S.  98,  19  L.  T.  N.  S.  681,  17 
Week.  Rep.  494,  15  Eng.  Rul.  Cas.  799. 

Aldrich,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  upon  a  written 
contract  of  sale.  Judgment  below 
was  for  defendant.  Plaintiff  ap- 
peals. 

On  April  6,  1917,  the  parties  en- 
tered into  the  following  written 
contract : 

April  5,  1917.  This  is  an  ac- 
knowledgment of  $160  payment  on 
about  60  tons  of  hay  at  $9.25  per 
ton  delivered  in  bam  or  cars  at  At- 
kinson,- Neb.,  good  No.  1  merchant- 
able hay  to  be  delivered  on  or  before 
May  10,  said  hay  sold  to  Joseph 
Matousdi:. 

J.  F.  Galligan. 
Joseph  Matousek. 

Plaintiff  alleged  that  by  mutual 
agreement  the  time  of  delivery 
under  the  contract  was  extended  to 
tlie  16th  of  June,  1917^  on  which 
day  defendant  finally  told  plaintiff 
that  he  would  not  deliver  the  hay 
at  fdl ;  that  by  reason  of  defendant's 
failure  to  deliver  the  hay  as  agreed, 
the  plaintiff,  by  reason  of  the  great 
increase  in  the  price  of  hay  of  that 
kind  and  qualityi  suffered  a  loss  of 
$9.76  per  ton  on  all  the  hay  men- 
tioned in  the  contract,  or  a  total  loss 
of  $686,  which  sum,  together  with 
the  sum  of  $160  already  paid, 
amounts  to  $736. 

Defendant  in  his  answer  admitted 
that  he  entered  into  the  contract  set 
forth  in  plaintiff's  petition,  and  ad- 
mitted that  he  received  $150  from 
plaintiff,  and  also  that  he  had  not 
delivered  the  hay,  or  any  part  of  it. 
Defendant  further  claimed  that  the 
hay  was  situated  on  land  7  miles 
south  of  Atkinson,  which  fact  was 
well  known  by  defendant  at  the  time 
they  made  the  contract,  and  that  al- 
most immediately  after  the  contract 
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was  made,  there  came  frequent  and 
unusual  storms  and  rainfall,  making 
it  impossible  to  bale  and  deliver  No. 
1  merchantable  hay.  He  claims  per- 
f ormftnee  was  prevented  by  an  act 
of  God. 

On  the  question  of  act  of  God  the 
court  submitted  the  following  in- 
struction :  "You  are  instructed  that 
an  *act  of  God'  is  a  part  of  every 
contract,  whether  it  is  written  there- 
in or  not,  and  if  a  party  is  prevented 
from  performing  his  contract  di- 
rectly and  exclusively  by  an  act  of 
God,  the  law  excuses  him,  and  he 
cannot  be  held  for  any  injury  or 
damage  in  the  nonperformance  of 
the  contract.  An  act  of  God,  such 
as  will  excuse  the  performance  of  a 
legal  contract,  must  be  an  act  or 
occurrence  so  extraordinary  and  un- 
precedented that  human  foresight 
could  not  foresee  or  guard  against  it, 
and  the  effect  of  which  could  not  be 
prevented  or  avoided  by  the  exercise 
of  reasonable  prudence,  dilififence, 
and  care,  or  by  the  use  of  those 
means  which  the  situation  of  the 
party  renders  it  reasonable  that  he 
should  employ.  It  must  be  the  sole 
proximate  cause  of  the  nonperform- 
ance, without  the  participation  of 
man,  whether  by  active  intervention 
or  negligence  or  failure  to  act.  The 
burden  of  proving  this  defense  by  a 
preponderance  of  the  evidence  is 
upon  the  defendant." 

We  think  this  instruction  states 

the  law  in  regard 

7„'iS?;reuon..         to  the  act  of  God 

under  the  evidence. 
The  jury  were  justified  in  finding 

that  the  act  of  God 

:-  p?eventirii  of       oxcuscd   him    from 

performance-      performance  of  the 

«ct  of  God.  *^      .         .  ,-,,  ._ 

contract.  The  m- 
struction  fairly  submitted  the  ques- 
tion. 

It  was  reasonable  for  the  jury  to 
believe  the  testimony  of  defendant's 
*  witnesses  with  reference  to  the  con- 
dition of  the  weather,  the  roads,  and 
the  meadows.  There  was  some  evi- 
dence to  the  effect  that  a  hay  baler 
could  not  be  hauled  from  one^  place 
to  another,  on  the  roads,  or  in  the 
hay  meadow.  Defendant  did  not 
own  a  baler,  and  had  to  hire  the  hay 


baled.  According  to  defendant's 
witnesses,  tbe  hagr  was  short,  the 
stacks  small  and  wet  through.  De- 
fendant claimed,  and  several  wit- 
nesses supported  him,  that  the  hay 
was  wet,  and  could  not  be  baled  and 
delivered  as  No.  1  merchantable 
hay.  The  record  discloses  that  No. 
1  hay  must  be  dry. 

The  evidence  also  shows  that  this 
hay  in  question  was  practically  a 
total  loss,  as  defendant  gave  some 
of  it  away,  and  sold  a  carload  for 
$24,  which  would  be  something  like 
$3  per  ton. 

The  defendant  denied  that  there 
was  ever  any  extension  of  the  time 
for  delivery  under  the  contract,  and 
this  issue  was  submitted  to  the  jury 
in  the  instructions  of  the  trial  court. 

On  the  question  of  defendant's  in- 
ability to  deliver  this  hay  by  reason 
of  the  continual  and  heavy  rains 
there  is  a  conflict  of  evidence.  The 
jury  found  for  the  defendant.  Also 
on  the  question  whether  defendant 
and  plaintiff  contracted  for  this  hay 
with  reference  to  specific  hay  sit- 
uated on  the  land .  of  defendant, 
there  is  a  conflict  in  the  evidence, 
but  the  jury  found  in  favor  of  de- 
fendant. Defendant  claims  that 
plaintiff  bought  specific  hay,  that  is, 
hay  located  on  his  land,  and  which 
hay  he  bought  from  his  landlord. 
Counsel  for  defendant  admits  that 
defendant  would  be  liable  if  the  par- 
ties did  not  contract  with  reference 
to  specific  hay. 

The  jury  based  its  verdict  on  con- 
flicting evidence  in  favor  of  defend- 
ant and  against  plaintiff.  Under 
the  rule  we  will  not  disturb  the  ver- 
dict unless  clearly  wrong.  The  rec- 
ord discloses  that 
there  is  sufficient  i^Jmci;:^. 
evidence  to  sustain 
the  finding  of  the  jury,  and  there 
was  no  error  in  the  instructions  of 
the  court.  They  fairly  submitted 
the  issues,  giving  each  side  the  ben- 
efit of  its  own  particular  theory  of 
the  case.  We  are  obliged,  then,  as 
a  matter  of  law,  to  affirm  the  deci- 
sion of  the  trial  court. 

Rose  and  Letton,  JJ.,  not  sitting. 
Petition  for  rehearing  denied. 
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L  Introduction,  1278. 
II.  Role  in  general,   1274. 
IIL  Applications^  1278. 

Z.  Jnffodueflafi. 

Tbe  present  annotation  purports  to 
cover  only  that  class  of  cases  where 
performance  of  the  contract  has  be- 
come impossible  because  of  the  de- 
struction of  specific  property  which  is 
the  subject  or  basis  of  the  contract. 
In  an  early  English  case  (Paradine  v. 
Jane  (1647)  Aleyn,  26,  82  Eng.  Re- 
printy  897,  the  court  took  the  view  that 
impossibility  of  performance  will  not 
excuse  nonperformance  of  an  express 
oontract,  and  this  decision  has  been 
followed  in  a  multitude  of  cases. .  Cer- 
tain exceptions  to  this  rule  began  to 
appear,  however,  at  an  early  date. 
And  with  one  of  these  exceptions,  that 
relating  to  the  destruction  of  specific 
property  which  is  the  subject  of  a  con- 
tra'ct,  the  present  note  is  concerned. 

With  reference  to  the  general  rule 
that  intervening  impossibility  of  per- 
formance of  an  express  contract  will 
not  excuse  nonperformance,  and  to  the 
exception  to  that  rule  forming  the  sub- 
ject of  the  present  annotation,  it  may 
be  said  that  the  question  is  in  reality 
one  of  construction  of  the  particular 
contract.  It  may  readily  be  conceded 
that  one  may  absolutely  bind  himself 
to  perform  a  certain  act,  possible  at 
the  time,  or  to  pay  damages  if  for  any 
reason  he  does  not  or  cannot  perform. 
But  the  question  is  whether  it  was  the 
intention  of  the  parties  that  one  of 
them  should  so  absolutely  bind  him- 
self. This  question  of  intention,  or 
presumed  intention,  is  at  the  bottom 
of  the  entire  subject-matter  under  con- 
sideration. Whether  an  act  of  God 
will  excuse  nonperformance  cannot  be 
answered  abstractly,  either  theoreti- 
cally or  authoritatively.  There  are 
many  cases  on  both  sides  of  the  ques- 
tion. The  matter  has  been  approached 
more  and  more  by  the  courts,  taking 
the  field  of  impossibility  of  perform- 
ance as  a  whole,  not  with  the  idea  of 


testing  individual  cases  by  rigid,  pre- 
established  rules,  but  from  a  practical 
and  equitable  point  of  view,  guided  by 
the  principle  that  the  intention  of  the 
parties  must  govern  in  all  cases.  Of 
course,  the  parties  may  never  have 
had  in  contemplation  the  possibility  of 
any  such  occurrences  as  prevented 
performanjce  of  the  contract,  and  the 
court  must,  under  the  particular  facts, 
determine  the  true  construction  of  the 
contract  not  so  much  from  actual,  as 
from  inferred  or  presumed,  intention. 

It  is  from  the  principle  that  the  . 
presumed  intention  of  the  parties  must 
govern  the  construction  of  the  con- 
tract that  the  rule  considered  in  this 
note  has  arisen, — that  nonperformance 
is  es^cused  by  the  destruction,  without 
the  fault  of  the  promisor,  of  the  spe- 
cific subject-matter  to  which  the  con- 
tract refers.  The  application  of  this 
rule  in  particular  instances  has,  how- 
evisr,  occasioned  much  difficulty.  It  is 
the  purpose  of  this  annotation  to  col- 
lect the  cases  which  have  discussed 
the  rule,  and  by  illustrations  to  show 
its  applications  and  limitations;  al- 
though, as  is  pointed  out  under  subd. 
III.  infra,  it  is  impracticable  to  collect 
and  discuss  all  the  cases  on  a  par- 
ticular state  of  facts,  some  of  which 
may  turn  on  principles  entirely  for- 
eign to  the  present  question. 

Before  considering  the  cases,  it  may 
be  well  to  point  out  certain  distinc- 
tions, nonrecognition  of  which,  in  cer- 
tain instances,  has  caused  part  of  the 
difficulty  of  the  courts  in  applying  the 
rules.  In  the  first  place,  original  or 
initial  impossibility  of  performance 
should  be  distinguished  from  interven- 
ing impossibility  of  performance, 
which  is  the  question  with  which  the 
present  note  deals.  For  example,  if 
the  parties  contract  on  the  basis  of  the 
erroneously  assumed  existence  of  a 
certain  article  or  state  of  facts,  there 
is  a  mistake  of  fact  in  the  inception 
of  the  contract  which  may  avoid  it. 
The  minds  of  the  parties  have  not 
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properly  met,  because  of  the  mutual 
mistake.  Obviously,  such  a  situation 
is  distinguishable  from  one  where 
there  is  originally  a  valid  contract, 
which  subsequently  becomes  impos- 
sible for  one  of  the  parties  to  perform. 
Again,  the  doctrine  of  impossibility 
of  performance  has  frequently  been 
considered  in  cases  in  which  there 
was,  at  least,  from  the  defendant's 
point  of  view,  no  impossibility.  For 
instance,  one  who  has  contracted  to 
serve  on  a  specified  ship  for  a  desig- 
nated length  of  time  sues  for  his 
wages,  either  in  whole  or  in  part, 
where,  before  the  expiration  of  the 
term,  the  ship  has  accidentally  been 
destroyed.  The  question  is  whether 
the  defendant  is  obliged  to  pay  wages, 
and  while  the  court  may  regard  the 
case  as  within  the  rule  excusing  non- 
performance on  the  destruction  of  the 
subject-matter  which  constitutes  the 
basis  of  the  contract,  the  question  is 
not,  properly  speaking,  one  of  impos- 
sibility of  performance  on  his  part. 
Such  cases  have,  of  course,  been  in- 
cluded, provided  they  expressly  dis- 
cussed or  applied  the  above  rule,  but, 
as  a  class,  they  present  a  dtate  of 
facts  which  the  annotation  does  not 
purport  to  cover. 

II,  Rule  in  general. 

There  are  many  cases  which  have 
applied,  or  at  least  recognized,  the 
rule  that  in  the  absence  of  an  express 
contract  provision,  if  the  act  to  be  per- 
formed is  necessarily  dependent  on  the 
continued  existence  of  a  specific  thing, 
the  perishing  thereof  before  time  for 
performance,  without  the  fault  of  the 
promisor,  will  excuse  a  breach  of  the 
contract  on  the  ground  of  an  implied 
condition  in  this  regard. 

United  States.— The  Tornado  (Ellis 
V.  Atlantic  Mut.  Ins.  Co.)  (1883)  108 
U.  S.  842,  27  L.  ed.  747,  2  Sup.  Ct.  Rep. 
746;  The  Claveresk  (1920)  —  C.  C.  A. 
— ,  264  Fed.  276.  See  also  Berg  v. 
Erickson  (1916)  L.R.A.1917A,  648,  148 
C.  C.  A.  415,  234  Fed.  817. 

Alabama.  —  Stone  v.  Waite  (1889) 
88  Ala.  699,  7  So.  117. 

Arkansas. — ^Arlington  Hotel  Co.  v. 
Rector  (1916)  124  Ark.  90,  186  S.  W. 


622;  Davis  v.  Bishop  (1919)  1S9  ArL 
273,  218  S.  W.  744. 

California.  —  Ontario  Deciduous 
Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  (1901)  134  Cal.  21,  53 
L.R.A.  681,  86  Am.  St.  Rep.  231,  66 
Pac.  28 ;  J.  S.  Potts  Drug  Co.  v.  Bene- 
dict (1909)  156  Cal.  322,  26  L.R.A. 
(NJ3.)  609, 104  Pac.  432;  Levy  v.  Gale- 
donian  Ins.  Co.  (1909)  156  Cal.  627, 
105  Pac.  598;  Pearson  v.  McKinney 
(1911)  160  Cal.  649,  117  Pac.  918; 
Mineral  Paris  Land  Co.  v.  Howard 
(1916)  172  Cal.  289,  L.R.A.1916F,  1, 
156   Pac.   458;   Leventritt  v.   Cowell 

(1913)  21  Cal.  App.  597,  132  Pac.  627; 
A.  B.  Field  &  Co.  v.  Haven  (1918)  86 
Cal.  App.  669,  178  Pac.  108. 

Connecticatl  —  School  Dist  ▼. 
Dauchy  (1857)  26  Conn.  530,  68  Am. 
Dec.  371. 

Illinois.— Walker  v.  Tucker  (1873) 
70111.  527,  8  Mor.  Min.  Rep.  672;  Sum- 
mers Bros.  V.  Hibbard  (1894)  153  111. 
102,  46  Am.  St.  Rep.  872,  38  N.  E.  899; 
Siegel,  C.  &  Co.  v.  Eaton  &  P.  Co. 
(1896)  165  111.  650,  46  N.  E.  449;  Mar- 
tin Emerich  Outfitting  Co.  v.  Siegel, 
C.  &  Co.  (1908)  237  111.  610,  20  L.R.A 
(N.S.)  1114,  86  N.  E.  1104;  Rice  &  Co. 
V.  Weber  (1892)  48  III.  App.  673;  Pow- 
ers Regulator  (To.  v.  Hoffmann  (1912) 
169  111.  App.  657;  Heimburger  v.  Hoi- 
tapp  (1917)  206  111.  App.  602. 

Indiana.  —  Krause  v.  Crothersvilla 
(1904)  162  Ind.  278,  65  L.R.A.  111,  102 
Am.  St  Rep.  203,  70  N.  E.  264, 1  Ann. 
Cas.  460;  Bruce  v.  Indianapolis  Gas 
Ck>.  (1910)  46  Ind.  App.  193,  92  N.  E. 
189. 

Kentucky. — Jones-Gray  Constr.  Co. 
V.  Stephens  (1916)  167  Ky.  765,  181 
S.  W.  659.  • 

Maine.— Pinkham  v.  Libbey  (1900) 
93  Me.  675,  49  ImRJl.  693,  45  Atl.  823. 

Maryland.  —  American  Towing  A 
Lightering  Co.  v.  Baker-Whiteley  Coal 
Co.  (1912)  117  Md.  660,  84  Atl.  182, 
Ann.  Cas.  1914A,  46;  Fumess,  W.  & 
Co.  V.  Randall  (1914)  124  Md.  101,  91 
Atl.  797;  Fumess,  W.  &  Co.  v.  Fahey 

(1914)  124  Md.  110,  91  Atl.  800. 
Massachusetts.  —  Wells  v.  Galnan 

(1871)  107  Mass.  614,  9  Am.  Rep.  65. 
See  also  John  Soley  &  Sons  v.  Jones 
(1911)  208  Mass.  561,  95  N.  E.  94. 
Michigan.— Shear  v.  Wright  (1886) 
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<>0  Mich.  169,  26  N.  W.  871;  Nicol  ▼. 
Fitch  (1897)  116  Mich.  15,  69  Am.  St. 
Bep.  542,  72  N.  W.  988. 

Minnesota.    —    Anderson    v.    May 

(1892)  50  Minn.  280,  17  L.R.A.  555,  36 

Am.  St.  Rep.  642,  52  N.  W.  530 ;  Dow  v. 

State  Bank  (1908)  88  Minn.  355,  93 

N.  W.  121. 

Mississippi.— Cox  v.  Martin  (1897) 
75  Miss.  229,  36  L.R.A.  800,  65  Am.  St. 
Rep.  604,  21  So.  611 ;  Piaggio  v.  Somer- 
ville  (1918)  119  Miss.  6,  80  So.  342. 

Missouri.  —  Hall  ▼.  School  Dist. 
(1887)  24  Mo.  App.  213;  Buchanan  v. 
Layne  (1902)  95  Mo.  App.  148,  68  S. 
W.  952 ;  St  Joseph  Hay  &  Feed  Co.  v. 
Brewster  (1917)  —  Mo.  App.  — ,  195 
S.  W.  71;  see  also  Hefeman  v.  Neu- 
mond  (1918)  198  Mo.  App.  667,  201 
S.  W.  645. 

Nebraska.  —  M atousek  v.  Galligam 
(reported  herewith)  ante,  1270. 

New  Hampshire.  —  See  Clarksville 
Land  Co.  v.  Harriman  (1895)  68  N.  H. 
S74,  44  N.  E.  527. 

New  Jersey.  —  Middlesex  Water  Co. 
V.  Knappmann  Whiting  Co.  (1900)  64 
N.  J.  L.  240,  49  L.R.A.  672,  81  Am.  St 
Rep.  467,  45  Atl.  692 ;  Perlee  v.  Jeif  cott 
<1916)  89  N.  J.  L.  34,  97  Atl.  789. 

New  York.  —  Dexter  ▼.  Norton 
(1871)  47  N.  Y.  62,  7  Am.  Rep.  415; 
Booth  V.  Spuyten  Duyvil  Rolling  Mill 
Ck).  (1875)  60  N.  Y.  491;  Stewart  v. 
Stone  (1891)  127  N.  Y.  500,  14  L.R.A. 
215,  28  N.  E.  595;  Lorillard  v.  Clyde 
(1894)  142  N.  Y.  456,  24  L.R.A.  113,  87 
N.  E.  489;  Curtiss  v.  Prinderville 
(1869)  53  Barb.  186;  Whipple  v.  Lyons 
Beet  Sugar  Ref.  Co.  (1909)  64  Misc. 
363, 118  N.  Y.  Supp.  338;  International 
Paper  Co.  v.  Rockefeller  (1914)  161 
App.  Div.  180,  146  N.  Y.  Supp.  371. 

North  Carolina. — ^Pasquotank  &  N. 
River  S.  B.  Co.  v.  Eastern  Carolina 
Transp.  Co.  (1914)  166  N.  C.  582,  82 
S.  E.  956 ;  Stagg  v.  Spray  Water  Power 
&  Land  Co.  (1916)  171  N.  C.  583,  89 
S.  E.  47. 

Ohio. — ^Board  of  Education  v.  Town- 
send  (1898)  15  Ohio  C.  C.  674,  8  Ohio 
C.  D.  732,  reversed  in  (1900)  63  Ohio 
St.  514,  52  L.R.A.  868,  59  N.  E.  223. 
(See  IIL  "Destruction  of  buildings," 
infra.) 

Oregon. — ^Powell  v.  Dayton,  S.  &  6. 
R.  R.  Co.   (1885)   12. Or.  488,  8  Pac. 


544;  Pengra  v.  Wheeler  (1893)  24  Or. 
632,  21  L.R.A.  726,  34  Pac.  354. 

Pennsylvania.  —  Dixon  v.  Breon 
(1903)  22  Pa.  Super.  Ct.  340;  Wertz 
v.  Klinger  (1904)  25  Pa.  Super.  Ct. 
523. 

Philippines. — Philippine  Islands  v. 
Bingham  (1909)  13  Philippine,  558. 

Rhode  Island.  —  Yerrington  v. 
Greene  (1863)  7  R.  L  589,  84  Am.  Dec. 
578. 

Virginia.  —  Virginia  Iron,  Coal  & 
Coke  Co.  V.  Graham  (1919)  124  Vft. 
692,  98  S.  E.  659. 

Washington. — ^Robinson  Co.  v.  Mc- 
Claine  (1917)  98  Wash.  322,  167  Pac. 
912. 

Wisconsin.— Cook  v.  McCabe  (1881) 
53  Wis.  250,  40  Am.  Rep.  765, 10  N.  W. 
607;  McMillan  v.  Fox  (1895)  90  Wis. 
173,  62  N.  W.  1052;  Wunderlich  v. 
Palatine  F.  Ins.  Co.  (1899)  104  Wis. 
895,  80  N.  W.  471;  Seeger  v.  Mani- 
towoc  Steam  Boiler  Works  (1903)  120 
Wis.  11,  97  N.  W.  485. 

England.  —  Taylor  v.  Caldwell 
(1863)  3  Best  &  S.  826,  122  Eng.  Re- 
print, 309,  32  L.  J.  Q.  B.  N.  S.  164,  8 
L.  T.  N.  S.  356,  11  Week.  Rep.  726,  6 
Eng.  Rul.  Cas.  603;  Howell  v.  Coup- 
land  (1874)  L.  R.  9  Q.  B.  462;  Turner 
v.  Goldsmith  [1891]  1  Q.  B.  544,  60  L. 
J.  Q.  B.  N.  S.  247,  64  L.  T.  N.  S.  301, 
89  Week.  Rep.  547;  NickoU  v.  Ashton 
[1901]  2  K.  B.  126,  70  L.  J.  K.  B.  N.  S. 
600,  49  Week.  Rep.  513,  84  L.  T.  N.  S. 
804,  17  Times  L.  R.  467,  6  Com.  Cas. 
151,  9  Asp.  Mar.  L.  Cas.  209;  Leiston 
Gas  Co.  V.  Leiston-cum-Sizewell  Urban 
Dist.  Council  [191^6]  2  K.  B.  428,  8  B. 
R.  C.  559,  85  L.  J.  K.  B.  N.  S.  1759,  115 
L.  T.  N.  S.  172,  32  Times  L.  R.  588,  80 
J.  P.  385,  60  Sol.  Jo.  554,  14  L.  G.  R. 
922. 

Canada.  —  Ellis  v.  Midland  R.  Co. 
(1882)  7  Ont.  App.  Rep.  464;  Boswell 
V.  Sutherland  (1883)  8  Ont.  App.  Rep. 
233 ;  Ontario  Electric  Light  &  P.  Co.  v. 
Baxter  &  G.  Co.  (1903)  5  Ont.  L.  Rep. 
419,  2  Ont.  Week.  Rep.  138 ;  Robertson 
V.  Northern  Nav.  Co.  (1906)  7  Ont 
Week.  Rep.  476. 

In  a  leading  English  decision, 
Taylor  v.  Caldwell  (1863)  8  Best. 
&  S.  826,  122  Eng.  Reprint,  809,  6 
Eng.  Rul.  Cas.  603,  it  was  said: 
'There  are  authorities  which,  as  we 
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think,  establish  the  principle  that 
where,  from  the  nature  of  the  con- 
tract, it  appears  that  the  parties  must 
from  the  beginning  have  known  that 
it  could  not  be  fulfilled  unless,  when 
the  time  for  the  fulfilment  of  the  con- 
tract arrived,  some .  particular  speci- 
fied thing  continued  to  exist,  so  that, 
when  entering  into  the  contract,  they 
must  have  contemplated  such  con- 
tinuing existence  as  the  foundation  of 
what  was  to  be  done  there,  in  the 
absence  of  any  express  or  implied  war- 
ranty that  the  thing  shall  exist,  the 
contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall 
be  excused,  in  case,  before  breach, 
performance  becomes  impossible  from 
the  perishing  of  the  thing,  without  de- 
fault of  the  contractor.  There  seems 
little  doubt  that  this  implication  tends 
to  further  the  great  object  of  making 
the  legal  construction  such  as  to  ful- 
fil the  intention  of  those  who  entered 
into  the  contract.  For  in  the  course 
of  affairs,  men,  in  making  such  con- 
tracts in  general,  would,  if  it  were 
brought  to  their  minds,  say  that  there 
should  be  such  a  condition.  Accord- 
ingly, in  the  civil  law,  such  an  ex- 
ception is  implied  in  every  obligation 
of  the  class  which  they  call  obligatio 
de  certo  corpore." 

The  rule,  as  above  laid  down,  has 
been  quoted  with  approval  in  many 
cases;  among  others,  by  the  Federal 
Supreme  Court  in  The  Tornado  (Ellis 
V.  Atlantic  Mut.  Ins.  Co.)  (1883)  108 
U.  S.  342,  27  L.  ed.  747,  2  Sup.  Ct.  Rep. 
746. 

Absolute  and  inherent  impossibility 
of  performance,  such  as  an  impossi- 
bility caused  by  the  destruction,  with- 
out fault  on  the  part  of  the  promisor, 
of  the  thing  to  which  the  promise  re- 
lates, is  always  an  excuse  where  }t  is 
evident  that  the  parties  contracted  on 
the  basis  of  the  continued  existence  of 
the  thing.  J.  S.  Potts  Drug  Co.  v. 
Benedict  (1909)  156  Cal.  322,  25  L.R.A. 
(N.S.)  609,  104  Pac.  432. 

"It  is  elementary,''  said  the  court  in 
The  Claveresk  (1920)  —  C.  C.  A.  — , 
264  Fed.  276,  "that  among  the  ways  in 
which  any  contract  ends  and  is  dis- 
solved is  the  cessation  of  existence  of 


some  thing,  condition,  or  state  of 
things,  upon  the  continued  existence 
of  which  the  contract  was  known  to 
depend,  provided  such  cessation  of  ex- 
istence arises  without  fault  in  either 
contracting  party." 

In  holding  that  an  executory  agree- 
ment for  the  formation  of  a  partner- 
ship was  terminated  by  the  death  of 
one  of  the  prospective  partners  before 
the  time  for  the  consummation  of  the 
agreement  (a  class  of  cases  not  on 
facts  covered  in  the  note) ,  the  court  in 
Dow  V.  State  Bank  (1903)  88  Minn. 
355,  93  N.  W.  121,  said:  "It  is  an 
established  rule  of  law  that,  where  a 
person  creates  a  charge  or  obligation 
upon  himself  by  express  contract,  he 
will  not  be  permitted  to  excuse  him- 
self therefrom  by  pleading  an  act  of 
God,  rendering  performance  imprac- 
ticable; but  it  is  equally  as  well  set- 
tled that  where  a  contract  is  entered 
into,  of  a  continuing  character,  or  to 
be  performed  at  a  future  time,  de- 
pendent upon  the  continued  existence 
of  a  particular  person  or  thing,  or  the 
continuing  ability  of  the  obligor  to 
perform,  subsequent  death,  destruc- 
tion, or  disability  will  excuse  the 
obligor  from  compliance  with  the 
terms  of  the  contract.  A  condition  is 
implied  that  if  the  performance  be- 
comes impossible  from  the  death  of 
the  person,  or  by  the  perishing  of  the 
thing,  performance  of  the  contract  is 
excused,  and  this  implication  arises  in 
spite  of  the  unqualified  character  of 
the  promissory  words." 

The  doctrine  underlying  the  class  of 
cases  above  referred  to  is  thus  stated 
in  St.  Joseph  Hay  &  Feed  Co.  v.  Brew- 
ster (1917)  —  Mo.  App.  — ,  196  S.  W. 
71 :  "The  general  rule  is  that,  when 
one  by  his  contract  assumes  an  obli- 
gation, he  is  bound  thereby,  and  must 
make  his  agreement  good  even  though 
accidents,  or  forces  over  which  he  has 
no  control  and  for  which  he  is  in  no 
way  to  blame,  intervene  and  destroy 
the  means  by  which  he  was  expecting 
to  be  able  to  perform;  because  he 
might  have  provided  in  his  contract 
against  such  contingencies.  .  .  > 
There  is  an  exception  to  this  old  and 
well-established  rule,  however,  and 
that  is  that  where  the  contract  is  with 
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reference  to  particular  property,  or  to 
something  derived,  or  to  be  derived, 
from  a  particular  source,  and  the 
same  is  destroyed  by  what  is  common- 
ly called  an  act  of  God,  then  the  de- 
struction of  such  property  excuses 
performance.  Stated,  perhaps,  in  a 
somewhat  more  nearly  accurate  form, 
the  contracting  party  is  absolved  from 
his  obligation,  not  because  the  destruc- 
tion or  unforeseen  and  unavoidable 
contingency  excuses  him,  but  because 
the  contract  was  ]\ot  in  reality  an  ab- 
solute contract,  binding  him  to  per- 
formance under  all  circumstances,  but 
only  to  perform  under  certain  circum- 
stances and  conditions;  as,  for  in- 
stance, to  sell  and  deliver  a  specific 
crop  off  of  particular  land.  If  the 
particular  subject  of  such  a  contract 
goes  out  of  existence  through  no  fault 
of  the  contracting  party,  the  contract 
is  incapable  of  being  performed  on 
either  aide.  In  such  case,  the  parties 
can  be  said  to  have  contracted  on  the 
condition  that  the  subject  thereof 
should  be  in  existence  at  the  time  of 
performance.'*  r-'^ 

In  a  contract  the  performance  of 
which  requires -the  existence  of  a  par- 
ticular thing -4i>  con[iplete  its  execu- 
tion, a  conditten  is  always  implied 
that  the  destruction  of  that  thing  shall 
excuse  performance.  Heimburger  v. 
Holtapp  (1917)  206  IlL  App.  602. 

When  it  is  apparent  that  the  parties 
have  contracted  on  the  basis  of  the 
continued  existence  of  a  given  thing, 
and  on  performance  becoming  due, 
without  the  fault  of  the  parties,  the 
thing  has  ceased  to  exist,  the  case  has 
been  regarded  as  having  become  one 
of  mutual  mistake,  and  therefore  the 
duty  to  perform  no  longer  remains. 
Pengra  v.  Wheeler  (1893)  24  Or.  632, 
21  L.R.A.  726,  34  Pac.  364. 

The  rule  was  stated  as  follows  in 
Leiston  Gas  Co.  v.  Leiston-cum-Size- 
well  Urban  Dist  Council  (1916)  32 
Times  L.  R.  (Eng.)  688,  8  B.  R.  C.  659: 
"The  law  is  well  settled  that  where  the 
performance  of  the  contract  becomes 
impossible  by  the  cessation  of  the  ex- 
istence of  the  thing  which  is  the  sub- 
ject-matter of  the  contract,  the  con- 
tract is  to  be  construed  as  'subject  to 
an  implied  condition  that  the  parties 


ahall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from 
the  perishing  of  the  thing  without  de- 
fault of  the  contractor.' " 

The  fact  that  the  specific  thing,  the 
continued  existence  of  which  the  par- 
ties contemplated  as  a  condition  of 
performance  of  the  contract,  is  not 
then  in  existence,  but  is  to  be  pro- 
duced thereafter,  as  where  the  con- 
tract is  to  sell  and  deliver  a  crop  to 
be  raised  on  particular  land,  does  not 
affect  the  rule  excusing  nonperform- 
ance if  the  thing  perishes  before  time 
for  performance  without  the  fault  of 
the  promisor.  Howell  v.  Coupland 
(1874)  L.  R.  9  Q.  B.  (Eng.)  462,  ap- 
peal  dismissed  in  (1876)  L.  R.  1  Q.  B. 
Div.  268,  46  L.  J.  Q.  B.  N.  S.  147,  33 
L.  T.  N.  S.  832,  24  Week.  Rep.  470. 
As  to  contracts  for  sale  of  crops,  see 
III.  infra. 

The  general  rule  that  nonperform- 
ance of  a  contract  for  the  sale  of  spe- 
cific chattels  is  excused  if,  before  the 
time  for  performance,  the  property  is 
destroyed  without  the  fault  of  the  ven- 
dor, has  been  held  applicable  notwith- 
standing a  stipulation  in  the  contract 
by  the  vendor  to  keep  the  property 
insured  with  policies  assigned  to  the 
vendee,  as  its  interest  may  appear, 
such  a  stipulation  not  being  the 
equivalent  of  an  agreement  by  the 
promisor  himself  to  insure  the  prop- 
erty or  its  existence.  Wunderlich  v. 
Palatine  F.  Ins.  Co.  (1899)  104  Wis. 
895,  80  N.  W.  471.  The  court  said 
that  the  implication  of  an  understand- 
ing that  performance  of  such  a  con- 
tract is  to  be  dependent  on  the  exist- 
ence of  the  thing  bargained  for  is  so 
strong  and  so  in  accord  with  comn^on 
experience  that  it  should  yield  only  to 
a  clear  expression  of  a  contrary  pur- 
pose. 

But  the  rule  has  been  held  to  have 
no  application  to  a  case  where  the 
thing  destroyed  is  the  thing  which  one 
of  the  parties  has  expressly  contracted 
to  produce  and  deliver.  Logan  v.  Con- 
solidated Gas  Co.  (1905)  107  App.  Div. 
884,  95  N.  Y.  Supp.  163.  See  this  case 
and  others  under  subd.  III.,  "Building 
contracts,"  infra. 

Where  the  law  implies  a  condition 
in  a  contract  that  the  subject-matter 
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shall  continue,  and  that  its  accidental 
destruction  without  the  fault  of  either 
party  excuses  nonperformance,  it  has 
been  held  that  it  can  make  no  differ- 
ence whether  the  property  is  destroyed 
by  an  inevitable  accident  or  an  act 
of  God.  On  this  point  the  court  in 
Dexter  v.  Norton  (1871)  47  N.  Y.  62, 
7  Am.  Rep.  415,  said  that  if  it  were 
creating  an  exception  to  the  general 
rule  of  liabilities,  there  would  be  force 
in  the  contention  that  the  exception 
ought  to  be  limited  to  cases  where  the 
property  was  destroyed  by  act  of  God, 
upon  grounds  of  public  policy;  but 
since  the  question  was  one  as  to  the 
construction  of  a  contract,  rather  than 
of  an  exception  to  the  general  rule,  it 
could  make  no  difference  how  the  prop* 
erty  was  destroyed  so  long  as  the  par« 
ty  charged  waa  not  in  any  degree  in 
fault,  the  minds  of  the  parties  being 
presumed  to  have  contemplated  the 
possible  destruction  of  the  property^ 
and  not  the  manner  of  its  destruction^ 
and  the  supposed  temptation  and  fa* 
cilify  of  the  seller  to  destroy  the  prop« 
erty  himself  not  legitimately  operating 
to  affect  the  principle  involved. 

A  warning  against  undue  extension 
ef  the  application  of  the  rule  under 
consideration  is  given  by  the  Michigan 
court  in  Nicol  v.  Pitch  (1897)  115 
Mich.  15,  69  Am.  St  Rep.  542,  72  N.  W. 
988,  in  which  it  is  said,  as  regards  the 
principle  that  performance  is  excused 
where  the  contract  contemplates  the 
continued  existence  of  a  particular 
person  or  thing  which  perishes,  that 
while  in  some  cases  it  is  obvious  that 
it  is  a  reasonable  inference  that  the 
parties  contracted  on  such  a  basis,  the 
inference  ought  not  to  be  said  to  be 
apparent  unless  the  character  of  the 
contract  is  such  as  clearly  to  disclose 
such  an  intention;  and  that  there  is 
danger  that  the  courts,  in  their  desire 
to  relieve  contracting  parties  in  hard 
cases,  may  extend  the  rule  to  con- 
tracts where  the  implication  is  not  ap- 
parent. 

The  suggestion  in  a  Federal  case, 
Berg  V.  Erickson  (1916)  L.R.A.1917A, 
648,  148  C.  C.  A.  415,  234  Fed.  817, 
that  the  rule  above  indicated  has  not 
been  adopted  in  the  Federal  courts, 
does  not  seem  to  be  warranted  by  the 


authorities,  although  the  court  prob- 
ably had  in  mind  merely  the  concrete 
facts  before  it,  to  which  it  seems  that 
the  rule  was  not  applicable.  It  was 
said:  "There  are  authorities  to  the 
effect  that,  where  it  clearly  appears 
from  the  situation  of  the  parties  and 
their  contract  that  they  must  have 
known  when  they  made  it  that  its 
performance  would  be  impossible,  un- 
less a  thing  or  a  condition  of  things 
then  in  existence  should  exist  at  the 
time  of  performance,  or  unless  an  in- 
dispensable thing  or  condition  of 
things  not  then  in  existence  should 
come  into  existence  before,  and  remain 
in  existence  at,  the  time  of  perform- 
ance, there  also,  in  the  absence  of  an 
express  or  implied  warranty  of  the 
existence  of  the  indispensable  thing 
or  condition  at  the  time  of  perform- 
ance, there  arises  an  implied  condition 
of  the  contract  that,  if  that  thing  or 
condition  is  destroyed  or  prevented 
from  coming  into  existence  before  the 
time  for  the  performance  of  the  con- 
tract, without  fault  of  the  obligor,  ei- 
ther by  the  act  of  God  or  by  an  un- 
avoidable accident,  the  obligor  shall  be 
absolved  from  liability  for  his  failure 
to  perform.  .  .  •  But  no  decision 
of  the  Supreme  Court  or  of  any  Fed- 
eral court  to  this  effect  has  been  cited 
or  discovered  which  goes  so  far,  and 
the  rule  adopted  by  the  Supreme  Courts 
which  must  prevail  here,  is  otherwise. 
It  is  that  although  general  words, 
which  cannot  be  reasonably  supposed 
to  have  been  used  with  reference  to 
the  possibility  of  an  event,  may  not  be 
held  to  bind  one,  yet,  where  one  at  the 
time  of  making  his  contract  must  have 
known  or  could  have  reasonably  an- 
ticipated, and  in  his  contract  could 
have  guarded  against,  the  possible 
happening  of  the  event  causing  the 
impossibility  of  his  performance,'  and 
nevertheless  he  makes  an  unqualified 
undertaking  to  perform,  he  must  do 
so,  or  pay  the  damages  for  his  fail- 
ure." See  statement  of  this  case  un- 
der subd.  in.,  "Crops,  grass,"  infra. 

III.  ApplicationB^ 

This  annotation  does  not  cover 
cases  dealing  with  bailment  contracts 
as  a  class,  since  these  constitute  a 
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somewhat  distinct  group,  and  the  de- 
cisiono  turn  for  tho  most  part  on  the 
particular  form  of  the  contracts, 
rather  than  on  any  question  of  the 
applicability  of  the  rule  under  con- 
sideration. See,  for  instance,  Cham- 
berlen  v.  Trenouth  (1874)  28  U.  C  C. 
P.  497,  where  a  contract  by  a  lessee 
to  restore  to  the  lessor  at  the  expira^ 
tion  of  the  term,  certain  goods,  in  as 
good  order  as  they  were  at  the  time  of 
the  making  of  the  lease,  "reasonable 
wear  and  tear  only  excepted,"  was 
held  to  be  subject  to  an  implied  con- 
dition that  nonperformance  should  be 
excused  in  case  the  goods  were  de- 
stroyed by  fire  during  tiie  term,  with- 
out the  fault  of  the  lessee. 

In  Philippine  Islands  y.  Bingham 
(1909)  18  Philippine,  658,  an  action  on 
a  bond  conditioned  for  the  surrender 
to  the  government,  on  demand,  of  a 
revolver  and  ammunition  which  the 
obligor  was  licensed  to  keep,  it  was 
held  a  defense  that  before  demand, 
without  the  fault  of  the  defendant,  by 
reason  of  a  storm,  a  boat  containing 
the  revolver  Md  ammunition  was 
sunk,  resulting  in  their  loss  and  ren- 
dering their  recovery  impossible*  The 
eourt  regarded  the  case  as  falling 
within  the  rule  that  when  performance 
of  a  contract  is  dependent  on  the  con- 
tinued existence  of  a  particular  thing, 
and  such  existence  is  assumed  as  a 
basis  of  the  agreement,  the  destruc- 
tion of  the  thing  terminates  the  obli- 
gation; and  also  as  within  Code  pro* 
visions  that  ''an  obligation,  consisting 
in  the  .delivery  of  a  specified  thing, 
shall  be  extinguished  when  said  thing 
should  be  lost  or  destroyed  without 
the  fault  of  the  debtor  and  before  he 
should  be  in  default,"  and  that  ''no 
one  shall  be  liable  for  events  .  •  . 
which  could  not  be  foreseen,  or  which, 
having  been  foreseen,  were  inevitable, 
with  the  exception  of  the  cases  ex- 
pressly mentioned  in  the  law,  or  those 
in  which  the  obligation  so  declares." 

The  death  of  a  stallion,  preventing 
an  exercise  of  the  privilege  of  return 
t^  one  who  had  paid  for  a  fruitless 
service'  with  an  agreement  for  the 
privilege  of  return  during  the  season, 
does  not  create  any  failure  of  consid- 
eration which  will  give  a  right  to  re- 


payment. Pinkham  v.  Libbey  (1900) 
98  Me.  675,  49  L.R.A.  693,  45  Atl.  828. 
The  "privilege  of  return  for  the  sea- 
son" was  held  not  absolute  and  un- 
conditional, but  was  regarded  as  con- 
templating the  continued  existence  of 
the  stallion,  and  nonperformance  of 
this  part  of  the  contract  was  excused 
under  the  general  rule  above  con- 
sidered. 

And  performance  of  a  contract  to 
pay  the  balance  of  the  purchase  price 
of  personal  property  by  the  services  of 
a  certain  animal  for  breeding  pur- 
poses was  held  excused  by  the  death  of 
the  animal,  in  Shear  v.  Wright  (1886) 
60  Mich.  159,  26  N.  W.  871,  the  court 
saying  that  the  continued  existence  of 
the  animal  entered  into  the  considera- 
tion of  both  parties  as  an  indispen- 
sable element  of  performance;  that, 
this  being  so,  and  there  being  nothing 
in  the  contract  to  indicate  that  a  sub- 
stituted performance  was  within  the 
contemplation  of  the  parties,  it  came 
within  the  rule  that  under  such  cir- 
cumstances the  existence  of  the  means 
of  performance  is  a  condition  without 
which,  in  the  absence  of  fault,  there 
can  be  no  liability. 

It  was  conceded  in  Bruce  v.  In- 
dianapolis Gas  Co.  (1910)  46  bid.  App. 
198,  92  N.  E.  189,  that  the  failure  of 
natural  gas  relieved  a  gas  company 
from  its  contract  obligation  to  make 
natural  gas  connections.  It  was  said 
that  performance  depended  upon  the 
continued  existence  of  natural  gas, 
and  as  there  was  no  provision  in  the 
contract  for  a  substituted  perform- 
ance, the  existence  of  the  means  of 
performance  was  a  condition  without 
which,  in  the  absence  of  fault,  there 
could  be  no  liability. 

And  where  both  parties  to  tHe  con- 
tract knew  at  the  time  it  was  made 
that  the  procuring  of  natural  gas  was 
uncertain,  the  impossibility  of  procur- 
ing it  was  held,  in  Jackson  County 
Light,  Heat  &  P.  Co.  v.  Independence 
(1916)  188  Mo.  App.  157,  175  S.  W.  86, 
to  be  a  condition  of  the  contract  of  the 
gas  company  to  furnish  natural  gas 
'*so  long  as  it  shall  be  reasonably  pos- 
sible so  to  do,"  and  to  bring  it  to  the 
corporate  boundary  and  furnish  it  to 
consumers  in  the  city  within  a  fixed 
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time,  with  a  provision  that  the  time 
fixed  should  be  contingent  upon  the 
ability  of  the  pipe  line  company  to 
supply  gas,,  and  upon  strikes,  acci- 
dents, or  other  causes  beyond  the  con- 
trol of  the  gas  company.  So  that, 
without  performance,  the  gas  com- 
pany was  held  entitled  to  a  return  of 
its  deposit  made  to  insure  compliance 
with  the  contract. 

Contraeta  of  sale  of  speelAe  e]iAttel% 
in  seneraL 

The  question  as  to  who  must  bear 
the  loss  on  the  destruction  of  a  chat- 
tel which  is  the  subject  of  a  sale  may 
depend,  evidently,  on  the  question 
whether  the  title  has  passed  to  the 
buyer.  And,  of  course,  this  question 
is  not  treated  in  the  present  annota- 
tion, which  deals  with  a  question  aris- 
ing only  on  the  assumption  that  the 
title  has  not  passed.  Strictly  speak- 
ing, the  question  of  liability  for  dam- 
ages for  nonperformance  of  a  sales 
contract,  due  to  intervening  impossi- 
bility of  performance,  arises  only 
where  the  seller  is  sued  for  damages 
for  failure  to  deliver  a  specific  chat- 
tel which  he  has  agreed  to  sell,  but 
which  has  been  destroyed  since  the 
making  of  the  contract  and  before  title 
has  passed.  If  the  action  is  by  the 
seller  against  the  buyer  for  the  pur- 
chase price,  the  question  is  not  strict- 
ly one  of  impossibility  of  performance 
as  regards  the  defendant;  and  cases 
ether  than  of  the  kind  above  indicated 
as  strictly  within  the  scope  of  the  note 
are  included  only  if  the  rule  set  out 
under  II.  supra,  is  discussed. 

In  various  cases  of  contracts  of  sale, 
in  addition  to  those  subsequently 
cited,  the  principle  excusing  nonper- 
formance of  a  contract  because  of  the 
destruction  or  loss  of  the  subject-mat- 
ter before  time  for  performance,  with- 
out fault  of  the  promisor,  where  the 
parties  presumptively  contracted  on 
the  basis  of  its  continued  existence, 
has  been  applied,  or  at  least  recog- 
nized. 

Alabama.— Stone  v.  Waite  (1889)  88 
Ala.  599,  7  So.  117. 

Nebraska.  —  Matousek  v.  Galligan 
(reported  herewith)  ante,  1270. 

New  Jersey.  —  Perlee  v.  Jeffcott 
(1916)  89  N.  J.  L.  34,  97  Atl.  789. 


New  YoriL  — >  Dexter  v.  Norton 
(1871)  47  N.  T.  92,  7  Am.  Bep.  411; 
Curtiss  V.  Prinderville  (1869)  58  Barb. 
186;  J.  A.  Kirsch  &  Co.  v.  Benyunes 

(1919)  105  Misc.  648,  174  N.  Y.  Sapp. 
794,     affirmed     without    opinion    ii 

(1920)  191  App.  Div.  904,  180  N.  T. 
Supp.  940. 

Oregoiu — ^Powell  v.  DaytoB,  3.  k  G. 
B.  B.  (}o.  (1886)  12  Or.  488,  8  Pic 
644. 

WashlngtoiL — ^Bobinson  (2o.  v.  Hc- 
CUine  (1917)  98  Wash.  822,  167  Pac 
912. 

Wisconsin.  — *  McMillan  v.  Fox 
(1896)  90  Wis.  173,  62  N.  W.  1052; 
Wunderlich  v.  Palatine  F.  Ins.  Co. 
(1899)  104  Wis.  895,  80  N.  W.  471. 

It  was  said  in  Powell  v.  Dayton,  3. 
&  G.  B.  B.  Co.  (Or.)  supra :  *ln  every 
contract  for  the  conveyance  of  prop- 
erty, there  is  an  implied  condition  that 
the  subject-matter  of  the  contract 
shall  be  in  existence  when  the  time 
for  the  performance  of  the  contract 
arrives.  That  is  the  contract,  the  un- 
derstanding of  the  parties.  If  it  has 
ceased  to  exist  when  liiat  time  arrives, 
each  party  is  discharged  from  his  con- 
tract, the  vendor  from  his  contract  to 
convey,  the  vendee  from  paying  the 
purchase  price." 

In  Dexter  v.  Norton  (N.  Y.)  supra, 
It  was  held  that  a  seller  of  specific 
bales  of  cotton,  which,  before  title  had 
passed,  were  accidentally  destroyed 
by  fire  without  the  seller's  fault,  was 
not  liable  to  the  purchaser  for  dam- 
ages for  nonperformance  of  the  con- 
tract to  sell  and  deliver  the  cotton. 

To  a  similar  effect  is  McMillan  v. 
Fox  (Wis.)  supra,  holding  that  an  ac- 
cidental fire,  without  fault  of  the  sell- 
er of  lumber  specified  in  the  contract, 
excused  him  from  delivery. 

Nonperformance  by  the  seller  of  a 
contract  to  deliver  specific  hay,  dne 
to  storms  and  unusual  rains,  was  held 
excused  in  the  reported  ease  (Ma- 
TOXJSBK  V.  Galligan,  ante,  1270),  the 
decision  being  placed  on  the  ground 
that  the  contract  referred  to  specific 
subject-matter  which  was  destroyed 
by  act  of  Grod,  without  the  seller'a 
fault,  before  delivery  could  be  made. 

And  correspondence  between  the 
parties  was  held  in  Bobinson  Co.  v. 
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McClaine  (1917)  98  Wash.  322,  167 
Pac.  912,  to  show  a  contract  of  sale 
of  a  specific  lot  of  hay  then  owned'  by 
the  seller,  and  in  stack  in  a  certain 
place,  and  not  a  general  undertaking 
to  deliver  merely  a  specified  quantity 
of  hay;  so  that  the  destruction  of  the 
hay  before  time  for  performance,  with* 
out  the  seller's  fault,  excused  breach 
of  the  contract.  The  destruction  was 
apparently  caused  by  an  unprecedent- 
ed snow,  which  prevented  the  baling 
of  the  hay  ad  provided  in  the  contract. 

But  it  has  been  held  that  a  slight 
damage  by  fire  to  the  property  con- 
stituting the  subject-matter  of  an  ex- 
ecutory contract  of  sale  will  not  re- 
lieve the  vendor  from  payment  of  dam- 
ages on  the  ground  of  impossibility  of 
performance,  ii  he  refuses  to  deliver 
the  property  on  the  offer  of  the  vendee 
to  comply  with  the  original  contract, 
subject  to  a  deduction  for  actual  dam- 
ages. Cunningham  Iron  Co.  v.  Warren 
Mfg.  Co.  (1897)  80  Fed.  878.  The  con- 
tract  related  to  the  sale  of  secondhand 
boilers  in  the  defendant's  factory, 
which  were  damaged  in  loss  of  doors 
and  other  appliances  by  a  fire  that  de- 
stroyed the  factory,  the  injury  being 
repairable  at  a  comparatively  small 
cost. 

The  principle  involved  in  the  cases 
cited  in*  the  present  annotation  will  be 
made  clearer  by  reference  to  Avgikos 
V.  Lowry  (1919)  —  Utah,  — ,  179  Pac. 
988,  although  that  cade  wa9  on  its  face 
apparently  not  within  the  scope  of  the 
present  note.  The  contract  was  for 
sale  of  the  wool  from  about  1,000 
sheep,  estimated  at  approximately 
8,000  pounds.  The  seller  delivered 
less  than  half  this  amount  of  wool 
from  less  than  half  the  number  of 
aheep  specified  in  the  contract;  and 
It  was  held  not  an  excuse  for  failure 
to  comply  with  the  contract  that  he- 
lore  the  time  for  performance  many 
of  the  seller's  sheep  had  died,  by  rea- 
son of  a  severe  winter  and  the  in- 
ability of  the  owner  to  obtain  neces- 
sary food  for  them.  So  far  as  appears, 
the  contract  was  not  for  the  delivery 
of  wool  from  the  seller's  sheep,  and  if 
the  contract  had  been  of  this  nature, 
and  had  definite  reference  to  certain 
sheep  then  owned  by  the  promisor,  and 
12  A.L.R.— 81. 


they  had  perished  before  the  time  for 
performance,  such  loss  would  excuse 
performance  under  the  general  rule 
above  stated.  But  as  the  case  appears, 
it  is  merely  one  in  which  the  rule  is 
applicable  that  mere  difficulty  of  per- 
formance will  not  excuse  breach  of  the 
contract,  or,  according  to  some  au- 
thorities, even  an  impossibility  of  per- 
formance will  not  serve  as  an  excuse. 
Such  cases  as  J.  A.  Kirsch  &  Co.  v. 
Benyunes  (1919)  105  Misc.  648,  174 
N.  Y.  Supp.  794,  affirmed  without  opin- 
ion in  (1920)  191  App.  Div.  904,  180 
N.  Y.  Supp.  940,  and  cases  therein 
cited,  where  the  contract  of  sale  of 
certain  goods  of  a  designated  quality, 
then  in  course  of  transportation  and 
expected  by  a  particular  ship,  was  held 
terminated  or  performance  'excused  if 
the  goods  did  not  arrive  by  that  ship, 
or  were  not  of  the  quality  specified, 
provided  there  was  no  warranty  in  this 
respect, — apparently  turn  on  the  ques- 
tion of  initial  impossibility  of  perform- 
ance or  mistake  of  fact  in  the  incep- 
tion of  the  contract,  rather  than  on 
intervening  impossibility  of  perform- 
ance as  an  excuse;  although  in  this 
case,  where  the  contract  was  to  sell 
certain  Danish  chestnuts,  which,  on 
arrival  the  day  after  the  contract  was 
made,  were  so  moldy  that  government 
officials  required  their  destruction,  one 
of  the  defenses  was  that  subsequent 
to  the  making  of  the  contract  the  prop- 
erty had  perished. 

Destraotlon  of  buildings  ia  general. 

The  rule  above  stated  as  to  the  de- 
struction of  the  specific  property  un- 
derlying or  constituting  the  basis  of 
the  contract  was  applied  in  Taylor  v. 
Caldwell  (1863)  3  Best  &  S.  826,  122 
Eng.  Reprint,  309,  32  L.  J.  Q.  B.  N.  S. 
164,  8  L.  T.  N.  S.  356,  11  Week.  Rep. 
726,  6  Eng.  Rul.  Cas.  603,  in  a  case 
Involving  the  destruction  of  a  building 
which  was  leased,  it  being  held  that 
the  destruction  by  accidental  fire  of 
a  music  hall  which  the  defendants,  for 
a  specified  sum,  had  agreed  might  be 
used  by  the  plaintiffs  for  concerts  on 
certain  dates,  excused  nonperformance 
of  the  contract. 

And  it  was  held  in  Martin  Emerich 
Outfitting  Co.  V.  Siegel,  C.  &  Co. 
(1908)   237  IlL  610,  20  L.R.A.(N.S.) 
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1114,  86  N.  E.  1104,  that  a  contract  for 
space,  for  a  term  of  years,,  on  a  par- 
ticular floor  of  a  building  occupied  by 
u  department  store,  in  which  to  con- 
duct a  particular  line  of  business  in 
connection  with  the  general  enter- 
prise, which  was  to  be  paid  for  by  a 
monthly  rental  and  a  percentage  of 
sales  in  excess  of  a  certain  amount, 
was  terminated  by  the  destruction  of 
the  building,  and  the  beneficiary  could 
not  insist  on  the  allotment  of  space  in 
the  new  building  to  which  the  depart- 
ment store  business  was  moved. 

The  rule  also  was  stated  with  ap- 
proval in  Leventritt  v.  Cowell  (1918) 
21  Cal.  App.  597,  132  Pac.  627,  where 
a  building  which  the  defendants  had 
contracted  to  lease  to  a  third  party 
was  destroyed  by  fire  without  the  de- 
fendants' fault,  while  in  process  of 
erection.  The  action,  however,  was  by 
a  broker,  for  commission  for  procuring 
the  tenant.  And  the  present  annota- 
tion does  not  purport  to  cover  the 
question  generally  as  to  whether  a 
lease  is  terminated  by  the  destruction 
or  impairment  of  the  subject-matter, 
this  question  frequently  arising  in  ac- 
tions for  rent  which  do  not,  properly 
considered,  involve  the  defense  of  im- 
possibility of  performance. 

The  rule  excusing  nonperformance 
of  a  contract  on  the  destruction  of  the 
subject-matter  to  which  it  relates, 
where  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  a 
particular  thing,  was  applied  in  J.  S. 
Potts  Drug  Co.  V.  Benedict  (1909)  156 
CaL  322,  25  L.R.A.(N.S.)  609,  104  Pac. 
432,  where  it  was  held  that  although 
delivery  of  a  leasehold  was  a  condi- 
tion precedent  to  the  payment  of  the 
consideration  for  the  assignment 
thereof,  the  complete  destruction  of 
the  property  would  relieve  the  as- 
signor of  his  duty  to  deliver,  without 
affecting  the  duty  of  the  assignee  to 
pay  the  consideration,  the  title  having 
passed  to  the  assignee. 

Nonperformance  of  a  contract  to  re- 
move and  reconstruct  a  building  in  a 
new  location  was  held,  in  Board  of 
Education  v.  Townsend  (1898)  15 
Ohio  C.  C.  674,  8  Ohio  C.  D.  732,  ex- 
cused, where  the  building  was  blown 
down  by  a  storm  before  breach  of  the 


contract.  The  decision  was,  however, 
reversed  on  appeal  in  (1900)  68  Ohio 
St  514,  52  L.R.A.  868,  59  N.  E.  223,  on 
the  ground  that  substantial  perform- 
ance was  still  possible,  and  that  tiie 
promisor  should  not  be  relieved  from 
the  obligation  arising  from  his  con- 
tract, in  view  of  the  fact  that  he  had 
received  and  retained  the  considera- 
tion for  his  unfulfilled  promise.  In 
this  case  an  agreement  was  made,  on 
behalf  of  a  railroad  company  desirous 
of  obtaining  for  railroad  purposes  a 
school  lot  on  which  was  situated  a 
brick  school  building,  that  in  consid- 
eration of  the  conveyance  of  the  lot 
for  the  use  of  the  railway,  the  latter 
would  convey  to  the  school  board  a 
designated  vacant  lot,  and  remove 
thereto,  and  reconstruct  and  rebuild 
thereon,  the  schoolhouse  so  that  it 
would  be  in  suitable  condition  for 
school  purposes.  The  school  lot  was 
conveyed  to  and  taken  possession  of 
by  the  railroad  company.  In  holding 
that  nonperformance  of  the  contract 
to  remove  and  reconstruct  the  building 
was  not  excused,  the  court  said :  *The 
defense,  which  is  admitted  to  be  true, 
is  based  solely  on  the  ground  that  on 
the  28th  day  of  November,  1895,  the 
schoolhouse  mentioned  in  the  contract 
was  blown  down  and  demolished  by  a 
violent  windstorm,  so  that  it  'could 
not,  as  a  schoolhouse,  be  removed.' 
The  effect  of  the  storm,  it  is  claimed,, 
rendered  impossible  the  performance 
by  the  defendant  of  that  stipulation 
of  the  contract  by  which  hcf  undertook 
to  remove  the  schoolhouse,  and  recon- 
struct and  rebuild  it  on  the  new  site^ 
because  its  existence  and  identity  as 
a  building  were  destroyed,  and  that 
discharged  him  from  all  liability  on 
his  undertaking.  It  appears  to  be  ac- 
cepted by  the  authorities  that,  as  a 
rule,  there  is  an  implied  condition  in 
executory  agreements  to  the  effect 
that  their  performance  shall  not  be 
rendered  impossible  by  the  interven- 
tion of  unforeseen,  accidental,  and  un- 
controllable superior  agencies,  and 
that  their  performance  will  be  excused 
when  it  is  prevented  by  such  agency^ 
as  where  there  is  a  contract  for  the 
delivery  of  specific  property  at  a  fu- 
ture time,  and  before  the  time  of  de- 
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livery  arrives  the  property  is  destroyed 
by  inevitable  accident.  But  it  is  an  im- 
portant part  of  that  rule  that  the  in- 
tervention of  such  inevitable  accident 
will  not  excuse  performance  when  the 
essential  purposes  of  the  contract  are 
still  capable  of  substantial  accomplish- 
ment,  although  a  literal  performance 
has  become  physically  impossible. 
.  .  •  The.most  favorable  view  that  can 
be  taken  of  the  case  for  the  defendant  is 
that  under  the  contract  two  distinct 
modes  of  performance  were  open  to 
him, — one,  by  removing  the  school- 
house  as  a  standing  building,  by  means 
of  jacks  and  rollers  or  other  appli- 
ances; the  other,  by  tearing  it  down 
and  using  the  material  for  its  recon- 
struction,— either  of  which  he  was  at 
liberty  to  adopt,  and  either  of  which,  it 
may  be  conceded,  would  have  been  a 
sufficient  compliance  with  his  contract. 
Though  the  former  mode  of  perform- 
ance became  impossible,  the  latter  was 
not.  •  •  •  Besides,  the  act  of  God,  so- 
called,  which  excuses  the  performance 
of  a  contract  because  that  has  become 
impossible,  does  not  necessarily  dis- 
charge the  party  from  the  obligations 
arising  from  the  contract,  except,  it 
may  be,  when  the  contract  is  wholly 
executory  on  both  sides.  .  •  •  The 
act  of  God  may  properly  lift  from  his 
shoulders  the  burden  of  performance, 
but  has  not  yet  been  extended  so  as 
to  enable  him  to  keep  the  other  man's 
property  for  nothing." 

And  it  was  held  that  liability  for  the 
damages  sustained  rested  upon  a 
school  board,  which,  desirous  of  ob- 
taining for  school  purposes,  a  lot  oc- 
cupied by  the  plaintiff's  house,  agreed, 
in  consideration  of  the  conveyance  to 
it  of  the  lot,  to  procure  another  lot  on 
the  opposite  side  of  the  street  and 
move  the  house  and  other  improve- 
ments thereto,  the  house,  after  re- 
moval, to  be  in  identically  the  same 
condition  as  before,  and  any  damage 
or  injury  to  be  repaired  or  replaced  by 
the  school  board,,  where  an  unprec- 
edented windstorm  destroyed  the 
house  after  it  had  been  removed  to 
the  other  lot  and  was  resting  on  the 
temporary  blocks  and  jacks  by  which 
it  had  been  moved.    Sickinger  v.  Di- 


rectors of  Public  Schools  (1920)  147 
La.  479,  85  So.  212.  The  court  said 
that  the  decision  turned  upon  the  fact 
that  the  school  board  was  not  limited 
to  the  one  method  of  moving  the  build- 
ing,— ^that  is,  of  removal  without  dis- 
mantling it, — and  that  therefore  it 
'  could  not  be  said  that  the  storm  made 
it  impossible  to  carry  out  the  contract, 
although  performance  became  more 
expensive.  There  were,  however,  other 
elements  in  this  case  which  strength- 
en the  position  taken  that  the  school 
board  was  liable  for  damages  for  non- 
performance, although  the  building 
was  "practically  destroyed"  by  what 
may  be  regarded  as  an  act  of  God. 
The  contract  was  made  in  May  and 
was  to  be  performed  within  sixty  days; 
as  a  matter  of  fact  performance  was 
not  begun  until  in  September,  and  the 
loss  occurred  in  that  month;  it  was 
conceded  that  tropical  storms,  al- 
though not  of  the  severity  of  the  one 
in  question,  were  common  in  that  vi- 
cinity from  August  to  October;  there 
was  no  evidence  apparently  that  any 
other  building  in  the  neighborhood 
had  been  blown  down  by  the  storm, 
and  the  inference  seems  to  be  that  this 
building  might  not  have  been  de- 
stroyed had  it  rested  on  a  permanent 
foundation.'  The  school  board  relied 
on  a  provision  of  the  Code  that  "where 
by  a  fortuitous  event  or  irresistible 
force,  the  debtor  is  hindered  from 
giving  or  doing  what  he  has  contracted 
to  give  or  do,  .  •  .  no  damages 
can  be  recovered  for  the  inexecution 
of  the  contract."  But  the  court  stated 
that  this  provision  was  subject  to  two 
modifications  or  exceptions  mentioned 
in  the  statute:  First,  that  the  party 
in  default  shall  not  be  released  from 
liability  if  by  his  contract  he  has  ex- 
pressly or  impliedly  assumed  the  risk 
of  the  fortuitous  event  or  irresistible 
force;  and,  second,  that  an  obligor 
who  has  been  prevented  from  carry- 
ing out  his  contract  by  a  fortuitous 
event  shall  not  be  released  from  lia- 
bility if  the  fortuitous  event  or  irre- 
sistible force  was  preceded  by  some 
fault  on  his.  part,  without  which  fault 
the  loss  would  not  have  occurred.  It 
appeared  also  in  this  case  that  the 
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school  board  had  received  the  con- 
sideration by  a  deed  of  the  plaintiff's 
lot. 

Where  one  contracted  to  remove  a 
bam  belonging  to  another,  for  a  stated 
consideration,  and  before  removal  the 
barn  was  burned  without  the  fault  of 
the  obligor,  the  court  was  of  the  opin- ' 
ion  in'  Jones-Gray  Const.  R.  Co.  v. 
Stephens  (1916)  167  Ky.  765,  181  S. 
W.  659,  that  damages  could  not  be  re- 
covered for  nonperformance.  But  in 
this  case  recovery  of  damages  for  non- 
performance was  not  sought,  but  only 
recovery  of  the  consideration  paid. 

The  question  whether  a  contractor 
is  under  an  obligation  to  rebuild,  after 
its  accidental  injury  or  destruction,  a 
building  or  other  structure  which  he 
has  undertalcen  to  erect,  is  one  which 
is  not,  strictly  speaking,  a  question  as 
to  liability  for  damages  for  nonper- 
formance of  a  contract,  due  to  im- 
possibility of  performance;  but  is 
rather  a  question  merely  as  to  who 
must  bear  the  loss  caused  by  such  de<- 
st'ruction,  and  is  dependent  on  various 
questions  beyond  the  scope  of  the  note, 
such  as  whether  title  has  passed.  Of 
course,  the  question  whether  the  con- 
tractor may  recover  for  work  done  and 
materials  furnished,  where  the  build- 
ing is  destroyed  before  completion,  is 
not  within  the  title  of  the  annotation. 
See,  for  example,  Krause  v.  Crothers- 
ville  (1904)  162  Ind,  278,  65  L.R.A. 
Ill,  102  Am.  St.  Rep.  213,  70  N.  E. 
264,  1  Ann.  Cas.  460.  As  distinguish- 
ing between  this  class  of  cases  and 
those  under  consideration,  attention  is 
called  to  Logan  v.  Consolidated  Gas 
Co.  (1905)  107  App.  Div.  384,  95  N.  Y. 
Supp.  163,  a  case  where  a  gas  tank 
which  the  plaintiff  had  contracted  to 
build  collapsed  during  a  test.  The 
court  stated  that  **the  rule  that  'where 
the  performance  of  a  contract  depends 
upon  the  continued  existence  of  a  per- 
son or  thing  which  is  assumed  as  the 
basis  of  the  agreement,  the  death  of 
the  person,  or  the  destruction  of  the 
thing,  terminates  the  obligation,'  re- 
lied upon  by  the  respondents,  has  no 
application  to  a  case  where  the  thing 
destroyed  is  the  thing  which  one  of 
the  parties  has  expressly  contracted 
to    produce   and    deliver."     See   also 


United  States  v.  Lewis  (1916)  150  C. 
C.  A.  282,  237  Fed.  80,  holding  that  a 
contractor  with  the  government  was 
not  relieved  from  performance  of  the 
contract  for  the  construction  of  levee 
work,  by  the  fact  that  it  was  destroyed 
by  a  flood,  the  court  stating  that  the 
general  rule  i9  that  where  one  con- 
tracts absolutely  and  unconditionally 
to  create  and  deliver  a  finished  work 
to  the  acceptance  of  another,  he  is 
not  relieved  by  casualties  commonly 
denominated  acts  of  Gk>d.  In  this  case, 
however,  there  was  an  express  agree- 
ment that  the  contractor  should  bear 
all  damage  by  flood.  A  later  appeal  is 
reported  in  (1919)  —  C.  C.  A.  — ,  263 
Fed.  48, 

The  question,  also,  as  to  the  obliga- 
tion to  rebuild  or  reconstruct,  after  its 
accidental  injury  or  destruction,  a 
building  which  one  has  undertaken  to 
keep  in  repair,  or  to  leave  or  deliver 
in  a  certain  condition,  is  one  not  strict- 
ly within  the  scope  of  the  annotation. 
See,  for  example,  Goddard  v.  Bebout 
(1872)  40  Ind.  114,  where  it  was  held 
that  nonperformance  of  an  agreement 
by  a  party  in  possession  of  a  building, 
to  deliver  the  same  to  a  purchaser  in 
as  good  condition  as  it  was  at  the  time 
of  the  contract,  was  not  excused  by 
destruction  of  the  building  by  fire  be- 
fore the  date  for  delivery,  whether  the 
destruction  was  by  the  fault  of  the 
obligor  or  not. 

The  destruction  by  fire  of  a  house 
was  held  in  Lord  v.  Wheeler  (1854) 
1  Gray  (Mass.)  282,  to  excuse  further 
performance  of  the  contract  by  one 
who  had  undertaken  to  repair  the 
house,  it  being  said:  "The  case  may 
be  clearly  distinguished  from  the  ordi- 
nary contract  of  one  to  erect  a  build- 
ing upon  the  land  of  another,  perform- 
ing the  labor  and  supplying  the  ma- 
terials therefor,  where,  if,  before  the 
building  is  completed  or  accepted,  it 
is  destroyed  by  fire  or  other  casualty, 
the  loss  must  fall  on  the  builder.  He 
must  rebuild.  The  thing  m.ay  be 
done,  and  he  has  contracted  to  do  it. 
It  is  otherwise  where  one  person 
agrees  to  expend  labor  upon  a  specific 
subject,  the  property  of  another,  as  to 
shoe  his  horse  or  slate  his  dwelling 
house.    If  the  horse  dies  or  the  dwel- 
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ling  house  is  destroyed  by  fire  before 
the  work  is  done,  the  performance  of 
the  contract  becomes  impossible,  and 
with  the  principal  perishes  the  inci- 
dent." 

And  an  agreement  to  construct  a 
bridge  and  keep  the  same  in  repair  for 
three  years  was  held  in  Livingston 
County  V.  Graves  (1862)  32  Mo.  479, 
not  to  require  the  builder  to  rebuild 
the  bridge  on  its  destruction  within 
the  three  years  by  an  accidental  fire. 

In  Perlee  v.  Jeffcott  (1916)  89  N.  J. 
L.  34,  97  Atl.  789,  where  an  option  was 
given  for  a  year  to  purchase  a  farm, 
and  before  the  end  of  the  year  a  barn 
and  other  outbuildings  which  added 
substantially  to  its  value  were  de- 
stroyed by  lightning,  the  court  stated 
that  both  parties  were  excused  from 
further  performance,  and  quoted  the 
rule  that,  in  contracts  in  which  the 
performance  depends  on  the  continued 
existence  of  a  certain  person  or  thing, 
a  condition  is  implied  that  the  impos- 
sibility of  performance  arising  from 
the  perishing  of  the  person  or  thing 
excuses  nonperformance.  The  ques- 
tion in  the  case,  however,  was  the 
right  of  the  plaintiff  to  recover  on  a 
note  which  became  due  after  the  loss, 
given  by  the  defendant  as  a  part  of 
the  consideration  for  the  option,  and 
the  right  of  the  defendant  to  reclaim 
money  paid  therefor,  it  being  held  that 
neither  party  could  recover. 

And  cases  like  Wells  v.  Calnan 
(1871)  107  Mass.  514,  9  Am.  Rep.  65, 
although  sometimes  recognizing  the 
rule  considered  in  the  present  anno- 
tation, do  not,  strictly  speaking,  pre- 
sent the  question  of  impossibility  of 
performance;  the  question  in  that  case 
being  the  right  of  a  vendor  to  dam- 
ages for  nonperformance  of  the  con- 
tract, where  the  buildings  on  the  prem- 
ises sold  were  destroyed  by  fire  and  the 
vendee,  for  this  reason,  refused  to  ac- 
cept the  deed  and  to  pay  for  the  prop- 
erty. 

In  some  instances,  the  rule  under 
consideration  has  been  held  inappli- 
cable because  the  substantial  basis  of 
the  contract,  the  continued  existence 
of  which  was  contemplated,  had  not 
been  in  fact  destroyed,  although  the 


situation  was  altered  somewhat  by  a 
fortuitous  event. 

Thus^  the  rule  was  held  to  be  in- 
applicable in  Levy  v.  Caledonian  Ins. 
Co.  (1909)  156  Cal.  527,  lOg  Pac.  598, 
where  an  insurance  broker,  in  busi- 
ness in  San  Francisco,  sued  for  a  sum 
alleged  to  be  due  him  und^r  a  con- 
tract to  pay  a  specified  amount  per 
month  for  two  years  in  consideration 
of  the  plaintiff's  agreeing  to  place 
with  the  defendant  all  fire  insurance 
business  which  he  might  be  able  to 
secure  or  control;  the  defense  being 
that,  by  the  San  Francisco  fire  and 
earthquake  of  1906,  the  insurable 
property  in  the  business  district  of  the 
city  had  been  destroyed,  and  that  it 
would  therefore  be  impossible  for  the 
plaintiff  to  secure  for  the  defendant 
the  business  in  consideration  of  which 
the  agreement  had  been  made.  The 
contract  was  held  not  to  require  the 
plaintiff  to  secure  business  in  any  par- 
ticular district,  and  performance  by 
the  plaintiff  was  still  possible,  al- 
though the  location  of  the  risks  had 
changed. 

Dest&ni&otiim  of  faetovy,  ulll,  eto. 

The  rule  that  where  performance  of 
a  contract  depends  on  the  continued 
existence  of  a  certain  thing,  a  condi- 
tion is  implied  that  the  impossibility 
arising  from  the  perishing  of  the  thing 
excuses  performance,  was  held  not  ap- 
plicable in  A.  B.  Field  v.  Haven 
(1918)  36  CaL  App.  669,  173  Pac.  108, 
to  a  case  where  a  packing  house  was 
destroyed  by  fire,  so  as  to  relieve  from 
the  contract  one  who  had  agreed  to 
furnish  a  certain  quantity  of  prunes 
for  packing,  where  the  owner  of  the 
destroyed  building  tendered  the  exclu- 
sive use  of  another  packing  house, 
which  was  equally  well  suited  for  the 
purpose,  although  he  had  agreed  to  de- 
vote his  packing  house  exclusively  to 
the  work  provided  for  in  the  contract. 
It  was  said :  ''Noither  in  the  evidence 
nor  in  the  briefs  is  there  anything  to 
show  that  the  place  of  packing  fruit 
has  any  peculiar  bearing  upon  the 
quality  of  the  fruit  packed,  and  in  the 
absence  of  such  showing  we  must  take 
the  commonHienee  view  of  the  con- 
tract adopted  by  the  trial  court,  name- 
ly, that  the  contract  is  essentially  one 
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for  the  performance  of  personal  serv- 
ice by  the  defendant,  which  might  be 
performed  as  effectively  in  one  place 
as  in  another,  and  that  if  defendant, 
after  the  fire,  could  pack  fruit  accord- 
ing to  the  standard  set  in  the  contract, 
he  was  entitled  to  tender  another  plant 
for  the  completion  of  the  work  con- 
templated therein.  The  fact  that  the 
packing  house  was  specially  mentioned 
in  the  contract  was  of  no  more  mo- 
ment than  the  mentioning  of  the  resi- 
dence of  the  parties,  and  the  provision 
for  the  exclusive  use  of  the  plant  was 
obviously  inserted  to  secure  the  un- 
divided attention  of  the  respondent  to 
the  work  contemplated.  We  are, 
therefore,  of  the  opinion  that  the  re- 
spondent was  within  his  right  in  ten- 
dering another  plant  for  the  perform- 
ance of  his  contract.'' 

And  where  the  defendant  agreed  to 
make  and  deliver  at  its  mill  a  certain 
quantity  of  steel  caps  for  rails,  to  be 
completed  and  delivered  on  a  certain 
day,  it  was  held  that  performance  was 
not  excused  by  the  destruction  of  the 
defendant's  mill  by  fire,  although  this 
prevented  performance,  since  there 
was  no  inherent  impossibility  of  per- 
formance of  the  contract,  and  whether 
the  work  was  done  by  that  particular 
mill  was  immaterial,  its  designation  in 
the  contract  being  important  only  as 
specifying  the  place  of  delivery. 
Booth  V.  Spusrten  Duyvil  Rolling  Mill 
Co.  (1876)  60  N.  Y.  491. 

So,  the  general  principle  above  con- 
sidered was  recognized,  but  held  in- 
applicable, in  Summers  Bros,  v,  Hib- 
bard  (1894)  153  111.  102,  46  Am.  St. 
Rep.  872,  38  N.  E.  899,  in  holding  that 
breakages  in  a  manufacturer's  mill  did 
pot  excuse  him  from  performance  of 
the  contract  to  manufacture,  and  de- 
liver a  quantity  of  sheet  iron  in  a  cer- 
tain time,  as  the  contract  did  not  call 
for  the  manufacture  of  the  iron  at  a 
particular  mill  the  continued  existence 
of  which  was  an  assumed  condition  of 
the  contract.  The  court  said,  also, 
that  even  if  the  contract  had  been  for 
sheet  iron  of  the  defendant's  own 
manufacture,  he  would  not  have  been 
relieved  from  liability  because  of  his 
absolute  contract. 

It  was  held  also  that  the  rule  ex- 


cusing nonperformance  where  the  par- 
ties contract  on  the  condition  that  a 
particular  thing  shall  remain  in  exist- 
ence, if  it  is  destroyed  before  perform- 
ance without  the  promisor's  fault,  did 
not  apply  so  as  to  relieve  a  mill  owner 
from  complying  with  his  contract  to 
furnish  to  a  dealer  in  '^mixed  feed," 
a  certain  quantity  of  the  feed,  because 
of  the  destruction  by  fire  of  his  mill, 
since  the  parties  had  not  contracted  on 
the  condition  that  the  particular  mill 
should  remain  in  existence,  and  the 
case  was  not  one  where  the  subject- 
matter  of  the  contract,  through  no 
fault  of  the  contracting  party,  ceased 
to  exist,  rendering  performance  im- 
possible. Hefernan  v.  Neumond 
(1918)  198  Mo.  App.  667,  201  S.  W. 
645. 

And  the  destruction  of  a  manufac- 
turer's plant  by  fire  was  considered  in 
C.  R.  Gamer  &  Co.  v.  Beaumont  (Cot- 
ton Oil  Mill  Co.  (1919)  —  Tex.  Civ. 
App.  —,212  S.  W.  690,  .as  not  relieving 
him  from  performance  of  a  contract  to 
deliver  a  certain  quantity  of  cotton- 
seed cake  at  a  specified  price,  within 
a  given  time.  The  court  took  this  posi- 
tion, assuming  that  the  contract  con- 
tained a  provision  to  the  effect  that 
the  promisor  should -not  be  liable  for 
any  damages  caused  by  anything  be- 
yond his  control. . 

A  contract  to  supply  electric  cur- 
rent "in  the  premises"  of  the  con- 
sumers, to  be  used  by  them  for  power 
purposes  only,  in  their  business  as 
millers,  was  held  in  Ontario  Electric 
Light  &  P.  Co.  V.  Baxter  &  G.  Co. 
(1903)  5  Ont  L.  Rep.  419,  2  Ont. 
Week.  Rep.  138,  not  to  confiae  the  use 
of  the  current  to  the  mill  then  on  the 
premises,  and  therefore  not  to  be  ter- 
minated, so  as  to  relieve  the  con- 
sumers from  further  performance,  by 
the  destruction  of  their  mill  by  fire 
without  their  fault  and  before  breach 
of  the  contract. 

And  the  general  rule  was  approved 
in  Turner  v.  Goldsmith  [1891]  1  Q.  B. 
(BngO  544,  60  L.  J.  Q.  B.  N.  S.  247, 
64  L.  T.  N.  S.  801,  39  Week.  Rep.  647, 
but  held  inappliciable  to  a  case  where 
Hie  defendant,  a  manufacturer,  em- 
ployed the  plaintiff  to  obtain  orders 
for  goodsfi'^mahufsctured  or  sold"  bf 
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the  defendant,  for  a  period  of  five 
years,  on  commission;  it  being  held 
that  it  was  not  a  defense  to  an  action 
for  damages  for  not  employing  the 
plaintiff  the  full  term  that  the  manu- 
facturing establishment  of  the  defend- 
ant was  burned,  after  which  he  did  not 
resume  business,  and  ceased  to  em- 
ploy the  plaintiff.  But  it  should  be 
observed  that  the  question  whether 
an  employee  for  a  definite  term  may 
be  discharged,  on  the  destruction  of 
the  employer's  place  of  business  by  an 
inevitable  accident,  without  his  fault, 
is  somewhat  beyond  the  scope  of  the 
note,  cases  of  this  kind  not  strictly  in- 
volving the  question  of  impossibility 
of  performance. 

In  Stewart  v.  Stone  (1891)  127  N.  Y. 
500,  14  L.R.A.  215,  28  N.  E.  595,  it  was 
held  that  the  destruction  by  fire  of 
milk  and  its  products,  while  in  posses- 
sion of  a  bailee  who  had  contracted  to 
manufacture  and  sell  butter  and 
cheese,  relieved  him  from  his  contract 
80  far  as  the  subject  thereof  was  de- 
stroyed by  the  fire,  if  it  occurred  with- 
out his  fault.  But,  as  before  stated, 
bailment  cases  generally,  which  turn 
on  the  particular  bailment  contract, 
are  not  as  a  class  covered  in  this  an- 
notation. 

Tlatber  and  mlaes. 

In  International  Paper  Co.  v.  Rocke- 
feller (1914)  161  App.  Div.  180,  146 
N.  Y.  Supp.  871,  it  was  held  that  fur- 
ther performance  of  a  contract  for  the 
sale  and  delivery  of  the  wood  to  be  cut 
from  trees  on  a  particular  tract  of 
land  was  excused  by  the  destruction 
of  the  trees  by  fire,  without  the  fault 
^f  the  vendor. 

So,  it  was  held  in  Dixon  v.  Breon 
(1908)  22  Pa.  Super.  Ct  840,  that  it 
was  a  defense  to  a  claim  for  damages 
for  breach  of  a  contract  to  cut  and  saw 
a  certain  lot  of  logs  on  a  particular 
tract  of  land,  and  deliver  the  lumber 
to  the  other  party  to  the  contract^  that 
during  the  course  of  performance,  and 
before  delivery,  the  logs  were  de« 
stroyed  by  a  fire  over  which  neither 
party  had  control,  and  as  to  which 
neither  party  was  at  fault.  The  court 
said:  *The  property  was  specified, 
and  under  the  terms  of  the  contract  no 
other  timber  or  lumber  could  be  sub-. 


stituted  for  that  which  was  burned  up ; 
the  destruction  of  the  property  was 
total,^ — it  ceased  to  have  any  physical 
existence, — and  its  loss  was  caused  by 
an  irresistible  superhuman  agency, 
without  fault  of  either  party.  In  re- 
gard to  such  a  contract  each  party 
must  reasonably  be  expected  to  take 
into  consideration  the  possibility  of 
the  demolition  of  the  subject-matter 
of  the  contract,  without  incorporating 
any  provision  in  regard  to  it  in  the 
writing." 

But  in  Runyon  v.  Culver  (1916)  168 
Ky.  45,  L.R.A.1916F,  3,  181  S.  W.  640, 
an  action  for  breach  of  contract  to 
manufacture  certain  logs  into  lumber 
and  shingles,  it  was  held  not  a  defense 
that  the  performance  of  the  contract 
was  prevented  by  act  of  God,  viz.,  that 
the  incessant  and  constant  rains  pre- 
vailing in  the  season  in  question 
flooded  the  ground  upon  which  the 
logs  were  lying  to  such  an  extent  as  to 
create  a  lake,  the  waters  of  which 
covered  them  and  prevented  their  re- 
moval during  that  year  to  the  lumber 
mills.  It  was  further  held  not  a  de- 
fense to  an  action  for  breach  of  the 
contract  that,  after  the  water  subsided 
and  the  logs  could  be  and  were  hauled 
to  the  mills,  they  were  so  rotten  and 
worm-eaten  as  to  render  them  wholly 
unfit  for  manufacture  into  lumber  or 
shingles,  and  other  suitable  logs 
had  reached  such  a  market  price,  and 
the  finished  product  fallen  to  such  a 
low  figure,  as  to  render  performance 
impossible.  It  will  be  obderved  that 
while  the  court  considers,  so  far  as 
the  abstract  discussion  of  the  ques- 
tion is  concerned,  the  case  as  one  in 
which  impossibility  of  performance  is 
not  a  defense,  and  this  even  though 
the  contract  referred  to  specific 
property  which  was  injured  or  de- 
stroyed by  the  alleged  act  of  God; 
yet  it  appears  further  in  the  case  that 
there  was  evidence  that,  while  there 
were  unusual  rains  during  a  part  of 
the  year  when  the  contract  was  to  be 
performed,  during  the  summer  of  the 
year  in  question  the  weather  would 
not  have  interfered  with  performance 
af  the  contract,  and  by  proper  dili- 
gence it  might  have  been  performed; 
also,  that  the  contract  provided  that  in 
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case  there  were  not  sufficient  logs  in 
the  particular  yard  referred  to  in  the 
contract,  other  timber  sufficient  to 
carry  out  the  contract  should  be  pur- 
chased. 

The  exhaustion  of  a  coal  mine,  it 
was  held  in  Walker  v.  Tucker  (1878) 
70  111.  527,  8  Mor.  Min.  Rep.  672,  would 
excuse  the  lessee  thereof  from  further 
working  it,  under  a  lease  for  a  term  of 
years  by  which  the  lessee  agreed  to 
work  the  mine  in  a  good  and  workman- 
like manner,  and  to  pay  a  certain  sum 
per  ton  for  coal  removed. 

Several  cases  are  of  value  in  this 
connection,  although  they  were  not 
strictly  cases  of  intervening  in  possi- 
bility of  performance.  In  Mineral 
Park  Land  Co.  v.  Howard  (1916)  172 
CaL  289,  L.R.A.1916F,  1,  156  Pac.  458, 
where  the  contract  was  to  take  all  the 
gravel  needed  for  construction  work, 
to  an  estimated  maximum  amount, 
from  a  specified  parcel  of  real  estate, 
at  a  certain  sum  per  cubic  yard,  the 
contractor  removed  all  the  gravel 
above  water  level,  which  was  about 
half  the  amount  needed,  and  could  not 
remove  more  except  at  an  expense  of 
ten  or  twelve  times  the  usual  cost,  on 
account  of  the  necessity  for  using  spe- 
cial means  of  excavating  and  for  dry- 
ing of  gravel  taken  below  sea  level. 
It  was  held  that  performance  was  ex- 
cused, the  court  regarding  the  differ- 
ence in  cost  as  so  great  that  in  effect 
it  was  the  same  as  though  there  was  a 
total  absence  of  gravel  beyond  the 
amount  actually  taken.  The  court 
cites  many  cases  of  mining  leases  to 
the  effect  that  the  performance  of  an 
obligation  to  remove  a  given  quantity 
of  ore,  or  to  pay  royalty  thereon  if  not 
removed,  is  excused,  if  it  appears  that 
the  land  does  not  contain  the  stipu- 
lated quantity. 

So,  although  a  case  of  initial  im- 
possibility of  performance,  and  there- 
fore not  within  the  scope  of  the  anno- 
tation, attention  is  called,  as  illustra- 
tive of  possibly  other  cases  of  the 
kind,  to  Paxton  Lumber  Co.  v.  Panther 
Coal  Co.  (1919)  88  W.  Va.  341,  98  S. 
£.  563,  holding  that,  where  a  contract 
of  sale  specifies  the  quantity  of  lum- 
ber sold  as  lumber  **iQ  be  cut  from  the 
manufacturer's  timber  holdings,"  the 


contract  should  be  construed  with  ref- 
erence to  this  qualifying  phrase,  and 
not  as  importing  an  absolute  quantity, 
irrespective  of  the  designated  source 
from  which  it  is  to  be  obtained;  and 
that,  if  it  thereafter  appears  impos- 
sible to  obtain  the  quantity  specified 
from  the  manufacturer's  holdings  be- 
cause of  insufficiency  of  timber  there- 
on to  produce  the  quantity,  and  nei- 
ther party  was  aware  of  the  insuf- 
ficiency when  they  entered  into  the 
contract,  the  impossibility  necessarily 
implies  an  element  of  mistake  such 
as  excuses  performance  beyond  the 
timber  capacity  of  the  land. 

And  see,  in  this  connection,  Switzer 
V.  Pinconning  Mfg.  Co.  (1886)  59 
Mich.  488,  26  N.  W.  762,  in  which  a 
contract  for  the  sale  of  2,000,000  feet 
of  lumber,  to  be  cut  from  logs  in  a 
certain  pond  and  logs  on  a  certain  sec- 
tion of  land,  at  a  specified  rate  for 
different  grades,  with  a  provision  for 
inspection  as  to  quality,  was  held  to  be 
subject  to  an  implied  condition  of  the 
existence  of  the  stated  quality  in  the 
logs  indicated,  from  which  the  timber 
was  to  be  cut,  so  that  the  vendor  was 
held  not  liable  to  make  good  any  de- 
ficiency, in  the  event  it  was  impossible 
to  cut  the  designated  quality  of  lum- 
ber from  the  logs  specified. 

Oropa,  graM* 

Whether  or  not  a  contract  for  the 
sale  of  produce  to  be  delivered  at  a 
certain  future  date  contemplates  that 
it  shall  be  grown  on  a  particular  tract 
of  land,  so  that  a  failure  of  the  crop 
on  that  land  will  excuse  nondelivery, 
is  often  a  close  question  of  construc- 
tion of  the  particular  contract.  The 
rule  appears  to  be  that  if  the  parties 
contemplate  a  sale  of  the  crop,  or  of  a 
certain  part  of  the  crop,  of  a  partic- 
ular tract  of  land,  and  by  reason  of  a 
drought  or  other  fortuitous  event, 
without  the  fault  of  the  promisor,  the 
crop  of  that  land  fails  or  is  destroyed, 
nonperformance  is  to  that  extent  ex- 
cused ;  the  contract,  in  the  absence  of 
an  express  provision  controlling  the 
matter,  being  considered  as  subject  to 
an  implied  condition  in  this  regard; 
but  that,  if  the  contract  does  not  spec- 
ify or  contemplate  the  crop  of  any 
I>articular  tract  of  land,  nonperfomh 
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ance  will  not  be  excused  merely  be- 
cause it  happens  that,  qn  account  of  a 
drought  or  other  fortuitous  event, 
without  his  faulty  the  promisor  is  un- 
able to  perform  the  contract,  the  cases 
following  in  this  respect  the  general 
rule  that  the  mere  inability  of  the 
obligor  to  perform  will  not  ordinarily 
excuse  nonperformance. 

Regarding  the  rule  as  applicable 
where  it  is  impossible,  because  of 
drought,  to  produce  a  crop  which  is 
the  subject  of  a  contract,  it  was  said 
in  Pearson  v.  McKinney  (1911)  160 
Cat  649,  117  Pac.  919:  "Where  one 
makes  an  unqualified  agreement  to  sell 
goods  to  be  delivered  at  a  fixed  time, 
or  on  ilemand  of  the  buyer  within  a 
stated  period,  and  it  is  inherently  pos- 
sible to  obtain  the  goods,  the  fact  that 
the  seller  may  have  expected  to  manu- 
facture the  goods  himself,  or  to  pro- 
cure them  from  a  certain  source,  and 
has  not  been  able  to  complete  or  ob- 
tain them  when  delivery  is  due,  does 
not  excuse  performance.  In  that 
event,  his  contract  being  unconditional 
and  unqualified,  he  must  go  into  the 
market,  if  necessary,  and  obtain  the 
goods,  and  he  will  be  liable  in  dam- 
ages for  nondelivery.  .  .  .  Where 
the  contract  is  not  a  general  under- 
taking to  sell  the  goods,  which  the 
seller  is  to  have  ready  at  all  events 
when  delivery  is  due,  but  is  a  contract 
to  sell  a  specified  article  when  it  grows 
to  a  specified  size  or  age,  or  a  certain 
number  to  be  selected  out  of  a  par- 
ticular large  lot  or  to  be  produced 
from  a  specified  source,  or  to  be  pre- 
pared in  a  manner  to  be  afterwards 
prescribed  by  the  buyer,  a  different 
rule  prevails.  The  sale  and  delivery 
are  then  made  to  depend  upon  the  hap- 
pening of  the  precedent  conditions. 
Until  they  have  occurred,  there  is  no 
obligation  upon  the  seller  to  deliver, 
unless  their  nonoccurrence  was  occa- 
sioned by  his  fault.  And  if  they  do 
not  occur,  or  their  occurrence  becomes 
impossible  without  his  fault,  he  i9  ex- 
cused from  performance.  Likewise,  if 
the  occurrence  is  delayed  without  his 
fault,  the  time  of  performance  is  post- 
poned accordingly." 

The  rule  was  applied  in  Pearson  v. 
McKinney  (Cal.)  supra,  to  a  contract 


for  a  sale  of  budded  trees  of  standard 
size  at  prices  fixed  according  to  age, 
delivery  to  be  made  during  certain 
years  at  the  option  of  the  vendee,  the 
contract  being  construed  as  referring 
to  the  same  subject-matter  as  that  of 
another  contract,  made  at  the  same 
time,  for  the  sale  by  the  vendee  in  the 
former  contract,  to  the  vendor  there- 
in, of  a  quantity  of  "seed-bed  orange 
plants,"  so  that  the  obligation  under 
the  former  contract  was  considered  as 
conditioned  on  the  contingency  that 
the  particular  trees,  with  proper  care, 
should  reach  the  required  stage  of  de^ 
velopment. 

Failure  to  perform  a  contract  to 
raise,  sell,  and  deliver  a  specified 
quantity  of  beans  of  various  kinds, 
without  designation  of  the  particular 
land  on  which  they  were  to  be  raised, 
was  held  in  Anderson  v.  May  (1892) 
50  Minn*  280, 17  L:R.A.  655,  36  Am.  St. 
Rep.  642,  52  N.  W.  530,  not  excused 
by  the  mere  fact  that  unexpected  early 
frosts  so  far  destroyed  the  obligor's 
crop  that  he  could  not  deliver  the 
whole  quantity  specified. 

So,  where  the  defendant  contracted 
in  February  to  sell  ai^d  deliver  to  the 
plaintiff  in  the  following  January  spe- 
cific kinds  and  quantities  of  onions,  at 
fixed  prices,  the  contract  providing 
that  the  seller  should  not  be  liable  for 
damages  for  nonperformance  in  case 
the  onions  were  destroyed  by  fire  or 
other  unavoidable  cause,  it  was  hejd 
that,  as  there  was  no  uncertainty  or 
ambiguity  in  the  contract  as  to  the 
goods  sold,  the  defendant  could  not 
avoid  liability  by  proving  that  there 
was  a  shortage  in  the  crop  that  sea- 
son, that  the  defendant  was  a  grower, 
and  not  a  dealer,  in  onions,  and  that  it 
was  the  custom  of  growers  to  sell  their 
crops  before  they  were  produced,  and 
to  prorate  the  amount  grown  on  the 
various  contracts  of  the  grower,  so  as 
to  relieve  them  from  further  liability 
on  the  contract.  A.  L.  Jones  &  Co. 
v.  Cochran  (1912)  33  OUa.  431,  126 
Pac.  716. 

Also  in  Hayward  Bros.  v.  Daniel 
(1904)  91  L.  T.  N.  S.  (Eng.)  319, 
where  the  offer  to  purchase  and  the 
acceptance  were  in  general  terms, 
specifying   the   quantity,  kinds,   and 
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prices,  and  contained  no  reference  to 
particular  land  on  which  the  produce 
sold  was  to  be  grown,  it  was  held  that 
the  failure  of  the  seller's  crop  on  ac- 
count of  weather  conditions  did  not 
excuse  nonperformance.  The  contract 
was  to  supply  a  certain  quantity  of 
gherkins,  the  sellers  being  market 
gardeners  and  growers  of  gherkins. 
In  July  the  sellers  wrote  the  pur- 
chasers regarding  a  supply  of  this 
article  "for  the  coming  season/'  and, 
in  reply  to  an  inquiry  from  the  latter 
as  to  quotations,  stated  that  they  could 
offer  ''probably"  about  a  stated  quan- 
tity. But  the  offer  to  purchase  and  the 
acceptance  specified  simply  the  quan- 
tities, kinds,  and  prices;  and  the  con- 
tract was  construed  as  one  of  a  sale 
of  a  fixed  quantity  of  produce  inde- 
pendently of  the  outcome  of  the  sell- 
er's crop. 

So  a  contract  between  a  wholesale 
grocer  and  a  corporation  operating  a 
cannery,  made  in  April,  for  the  de- 
livery by  the  latter  of  a  s^tated  quan- 
tity of  tomatoes  of  that  year's  packing, 
at  a  specified  rate,  was  held  in  Newell 
V.  New  Holstein  Canning  Co.  (1903) 
119  Wis.  635,  97  N.  W.  487,  not  to  con- 
template  the  sale  and  delivery  of  to- 
matoes to  be  grown  upon  a  particular 
tract  of  land  or  in  the  immediate 
neighborhood  of  the  cannery,  although 
the  corporation  raised  tomatoes  for 
canning,  and  planted  and  cultivated  an 
acreage  that  season  which  it  expected 
would  yield  sufiicient  to  fill  its  orders ; 
and  theref  pre  a  breach  of  the  contract 
by  failure  to  deliver  the  specified 
quantity  of  tomatoes  was  held  not  ex- 
cused by  the  fact  that  the  crop  of  the 
vendor  was  destroyed  by  an  early 
frost,  which  destroyed  also  the  crops 
in  that  immediate  vicinity  and  section 
of  the  state,  where,  from  all  that  ap- 
peared, the  vendor  might  have  secured 
the  necessary  quantity  of  tomatoes  in 
the  market  within  a  reasonable  dis- 
tance from  its  factory. 

And  the  destruction  of  the  crop  by 
frost  under  the  circumstances  above 
indicated  was  held  not  to  be  a  legal 
excuse  for  nonperformance  under  a 
provision  in  the  contract  that  ''if  by 
the  destruction  of  the  cannery  by  fire, 
or  if  on  account  of  strikes,  or  from 


any  other  cause  over  which  the  seller 
has  no  control,  he  is  prevented  from 
performing  this  contract,  he  shall  not 
be  liable  for  any  damages  for  such 
failure."    Ibid. 

And  where  the  defendant  contracted 
to  sell  and  deliver  to  the  plaintiff  a 
certain  quantity  of  com  and  fodder, 
"as  early  next  fall  as  the  same  will  be 
dry  enough  to  house,  unavoidable  ac- 
cidents only  excepted,"  it  was  held  not 
a  defense*to  an  action  for  nondelivery, 
that,  on  account  of  an  unusual 
drought,  the  defendant's  crop  failed, 
so  that  he  did- not  raise  sufficient  to 
supply  his  own  plantation  and  to  fill 
his  contract  with  the  plaintiff.  M'Ge- 
hee  V.  Hill  (1836)  4  Port.  (Ala.)  170, 
29  Am.  Dec.  277.  The  provision  ex- 
cepting "unavoidable  accidents"  was 
construed  as  relating  only  to  the  time 
of  delivery. 

So,  a  crop  failure  was  set  up  as  a 
defense  in  an  action  for  breach  of  con- 
tract to  manufacture  and  deliver  a  cer- 
tain number  of  cases  of  Italian  tomato 
paste,  in  P.  Pastene  &  Co.  v.  Greco 
Canning  Co.  (1920)  268  Fed.  168, 
where  the  contract  provided:  "In 
case  of  short  pack,  seller  agrees  to 
make  pro  rata  delivery.  If  seller 
should  be  unable  to  perform  all  its 
obligations  under  this  contract^  by 
reason  of  a  strike,  fire,  or  other  cir- 
cumstances beyond  its  control,  such 
obligations  shall  at  once  terminate  and 
cease."  The  court  held  that  to  excuse 
performance,  since  the  contract  did 
not  require  that  the  crop  should  be 
grown  in  any  particular  section,  it  was 
essential  to  show  that  the  fruit  could , 
not  have  been  secured  in  other  parts 
of  the  state  in  sufficient  quantity  to 
fulfil  the  contract,  and  that  evidence 
was  insufficient  merely  of  an  injury  to 
the  crop  in  the  immediate  vicinity  of 
the  defendant's  plant. 

It  has  been  held,  however,  that  per- 
formance will  be  excused  if  there  is  an 
entire  crop  failure  of  the  particular 
kind  specified  in  the  contract.  Thus, 
in  Browne  v.  United  States  (1896)  30 
Ct.  CI.  (Fed.)  124,  it  was  held  that  per- 
formance of  a  contract  to  deliver  a  cer- 
tain number  of  tons  of  "Montana  up- 
land hay"  within  a  certain  period  was 
excused  by  an  entire  failure  of  the 
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<irop  of  this  kind  of  hay  during  that 
period.  The  court  said  that  a  failure 
of  the  crop  was  an  event  beyond  the 
control  of  the  obligor,  was  not  con- 
templated by  the  parties  in  making  the 
contract,  and  could  not  have  been 
avoided  by  any  acts  of  the  contractor, 
who  wad  fully  absolved  from  his  obli- 
gations thereby;  and  the  rule  was  ap* 
plied  that  while  a  party  by  an  abso- 
lute contract  may  bind  himself  to  per- 
form acts  which  subsequently  become 
impossible,  or  to  pay  damages  for  non-' 
performance,  yet  where  the  event  is  of 
such  a  character  that  it  cannot  be  rea- 
sonably supposed  to  have  been  in  the 
contemplation  of  the  contracting  par- 
ties when  the  contract  was  made,  they 
will  not  be  held  bound  by  general 
words  which,  although  large  enough  to 
include,  were  not  used  with  reference 
to,  the  possibility  of  the  particular 
contingency  which  afterwards  hap- 
pened. 

Where  a  contract  by  a  canning  com- 
pany for  a  sale  of  tomatoes  contained 
a  provision  that  the  seller  should  not 
be  liable  for  fulfilment  of  the  contract 
''in  the  event  of  total  failure  or  de^ 
struction  of  crop,*'  it  was  held,  in  an 
action  by  the  purchaser  for  breach  of 
the  contract,  that  it  was  error  to  in- 
struct that  by  the  term  'total  failure 
of  the  crop,"  as  used  in  the'  contract, 
it  was  meant  that  no  tomatoes  at  all 
were  produced  in  the  territory  from 
which  the  defendants  expected  to  se- 
cure their  supply;  since,  for  the  ex- 
ception to  become  effective,  it  was  es- 
sential that  the  crop  should  fail  over 
the  territory  within  the  contemplation 
of  both  parties.  Riley-Wilson  Grocer 
Co.  V.  Seymour  Canning  Co.  (1908)  129 
Mo.  App.  826,  108  S.  W.  628.  The 
court  was  of  the  opinion  that  the  ques- 
tion of  the  extent  of  the  failure,  ter- 
ritorially speaking,  which  would  con- 
stitute a  total  failure  of  the  crop  with- 
in the  meaning  of  the  contract^  was 
left  so  uncertain  that  probably  it  must 
be  determined  by  the  jury. 

In  Berg  v.  Erickson  (1916)  L.R.A. 
1917A,  648,  148  C.  C.  A.  415,  234  Fed. 
817,  a  resident  of  Texas,  who  had  had 
no  experience  with  Kansas  grass  or 
the  effect  upon  it  of  droughts,  which 
were  not  unusual  in  i^bme  parts  of 


Kansas,  was  shown  certain  pastures 
in  Kansas  into  which  the  owner  pro- 
posed to  put,  and  into  which  he  did 
afterwards  put,  the  former's  cattle,  the 
landowner  stating  that  he  would  guar- 
antee the  pastures,  and  a  contract  be- 
ing subsequently  made  containing  the 
promise  to  pasture  a  certain  number 
of  cattle,  and  to  "furnish  plenty  of 
good  grass,  water,  and  salt  during  the 
grazing  season,"  for  a  stated  sum  per 
head.  It  was  properly  held  that,  in 
view  of  the  circumstances  surround- 
ing the  inception  of  the  contract  and 
the  express  agreement,  the  landowner 
should  be  presumed  to  have  contracted 
unconditionally,  and  that  liability  for 
damages  for  failure  to  furnish  suf- 
ficient pasturage  could  not  be  avoided 
on  the  ground  of  impossibility  of  per- 
formance, due  to  an  unprecedented 
drought  The  court  took  the  view  that, 
as  droughts  were  not  unusual  in  the 
locality  where  it  was  proposed  to  pas- 
ture the  cattle,  this  was  a  circum- 
stance which  should  have  been  fore- 
seen and  guarded  against  in  the  con- 
tract, in  order  to  relieve  the  promisor 
from  his  otherwise  unqualified  under- 
taking, and,  in  so  holding,  is  in  accord 
with  other  cases  which  have  passed  on 
the  question  of  liability  for  failure  to 
supply  water  for  irrigation  purposes, 
due  to  a  drought. 

But  in  other  cases  the  circumstances 
have  been  such  that  the  general  rule 
above  referred  to  has  been  applied. 

Thus,  it  has  been  held  under  a  con- 
tract for  the  sale  of  the  crop  of  a 
certain  orchard,  stating  the  minimum 
quantity  of  fruit  to  be  delivered,  that 
the  seller  cannot  be  made  liable  in 
damages  for  failure  to  deliver  the 
specified  quantity  because  of  failure 
of  the  crop,  due  to  unusual  climatic 
conditions ;  nor  can  he  be  compelled  to 
substitute  other  fruit  for  that  contem- 
plated in  the  contract.  Ontario  De- 
ciduous Fruit  Growers'  Asso.  v.  Cut- 
ting Fruit  Packing  Co.  (1901)  134  CaL 
21,  53  L.R.A.  681,  86  Am.  St.  Rep.  231, 
66  Pac.  28.  , 

And  performance  of  a  contract  by  a 
grower  to  deliver  to  a  retailer  the  fol- 
lowing spring  a  specified  quantity  of 
selsd  potatoes,  made  at  a  time  when  the 
s^ler  had  a  growing  crop  which  prom-, 
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ised  to  yield  first-class  potatoes  for 
seed,  and  with  the  representation  that 
the  grower^s  crop  was  splendid,  was 
held  excused  by  the  subsequent  injury 
of  the  crop  by  potato  rot,  rendering 
the  potatoes  unfit  for  seed.  Rice  &  Go. 
V.  Weber  (1892)  48  111.  App.  573.  How- 
ever, in  A.  L.  Jones  &  Go,  v.  Gochran 
(1912)  38  Okla.  431,  126  Pac.  716, 
which  involved  the  construction  of  an 
Illinois  contract,  the  court  declined  to 
follow  the  Weber  Gase,  stating  that 
the  contract  in  that  case  was  for  the 
sale  and  delivery  of  a  certain  number 
of  barrels  of  potatoes,  and  that,  so 
far  as  appeared,  evidence  was  intro- 
duced without  objection  to  »how  that 
the  vendor  was  a  grower  of,  and  not  a 
dealer  in,  potatoes,  and  that  at  the 
time  he  made  the  contract  he  had  a 
crop  of  potatoes  growing;  that,  in  con- 
struing the  contract^  the  court  of  ap- 
peals of  that  state  took  into  considera- 
tion this  evidence,  and  held  that  it  was 
a  contract  for  the  sale  of  specific  pota- 
toes, but  did  not  point  out  wherein  the 
contract  involved  was  ambiguous. 

Where  the  owner  of  a  large  cotton 
plantation  agreed  to  sell  300  bales  of 
cotton  which  was  then  growing  on  his 
land,  the  buyer  being  informed  that 
the  seller  had  1,000  acres  in  cotton 
which  usually  produced  from  500  to 
600  bales,  it  was  held  that  perform- 
ance of  the  contract  depended  on  the 
future  growth  and  continued  existence 
of  the  particular  cotton,  and  that  the 
seller  was  relieved  from  further  per- 
formance if  he  delivered  all  of  the 
cotton  which  grew  on  his  plantation 
during  that  year,  although  less  than 
the  contract  specified.  Davis  v.  Bishop 
(1919)  139  Ark.  273,  213  S.  W.  744. 

And  where  the  contract  was  for  the 
purchase  of  3,000  bushels  of  No.  2 
wheat  at  a  certain  price  per  bushel, 
with  the  provision  that  ''if  there 
should  be  500  bushels  over  or  under 
this  is  to  be  taken  on  the  same  basis," 
it  was  held  that  evidence  offered  by 
the  seller  that  he  was  not  a  dealer  in 
grain,  but  had  growing  on  his  farm  a 
crop  of  wheat,  and  that  the  contract 
was  entered  into  with  sole  reference 
to  this  crop,  which,  owing  to  bad 
weather  conditions,  fell  below  the 
amount  and  grade  specified,  was  im- 


properly excluded  as  a  defense  to  a 
breach  of  the  contract,  since  the  latter 
was  not  so  plain  and  unambiguous  up- 
Qn  its  face. as  to  exclude  the  admission 
of  parol  evidence  of  the  situation  of 
the  parties  and  the  mirrounding  cir- 
cumstances, to  explain  it  St.  Joseph 
Hay  &  Feed  Go.  v.  Brewster  (1917)  — 
Mo,  App.  — ,  195  S.  W.  71.  It  was 
said:  "The  contract  on  its  face  car- 
ries an  implication  that  the  parties 
had  in  mind  and  were  contracting  with 
Reference  to  some  certain  particular 
wheat  the  exact  amount  of  which  was 
not  known,  but  was  estimated.  The 
words  'if  there  should  be  500  bushels 
over  or  under*  clearly  show  this.  They 
negative  the  idea  that' the  agreement 
was  an  unconditional  contract  to  de- 
liver wheat  in  general.  The  condition, 
*if  there  should  be,'  etc.,  points  to  some 
specific  wheat,  the  precise  amount  of 
which  is  not  specific  because  not 
known.  The  contract  shows  on  its  face 
that  the  mention  of  3,000  bushels 
therein  is  a  mere  estimate  of  an  un- 
known and  indefinite  quantity  of  some 
particular  wheat  which  the  parties 
have  agreed  shall  be  the  subject-mat- 
ter of  their  contract.  However,  even 
if  it  be  said  that  this  clause  may  or 
could  refer  to  any  wheat  in  general 
which  the  defendant  could  go  out  into 
the  market  and  obtain,  still  this  leaves 
the  written  contract  showing  on  its 
face  that  it  is  uncertain  or*ambiguous 
as  to  what  was  in  the  mind  of  the  par- 
ties. And  that  being  the  case,  the  de- 
fendant is  entitled  to  show  by  parol 
evidence  what  the  agreement  was,  and 
what  both  of  the  contracting  parties 
intended.  And  when  the  performance 
of  the  contract  is  afterwards  rendered 
impossible  under  such  circumstances 
as  here,  where  no  fault  of  the  prom- 
isor is  involved,  the  question  whether 
the  contract  is  subject  to  or  independ- 
ent of  the  subsequent  occurrence  ren- 
dering performance  impossible  'de- 
pends upon  the  intention  of  the  par- 
ties, to  be  gathered  from  the  terms  of 
their  agreement  as  construed  with  ref- 
erence to  the  circumstances.'  Under 
the  authorities  cited  above,  the  de- 
struction and  nonexistence  of  the  crop 
absolved  defendant  from  liability  for 
nonperformance,  since  the  necessary 
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implication  is  that  he  was  not  to  per- 
fonn  under  those  conditions/' 

So,  a  contract  to  sell  a  specified 
quantity  of  potatoes,  to  be  grown  on 
land  belonging  to  the  vendor,  in  a  cer* 
tain  place,  to  be  paid  for  on  delivery 
in  the  fall,  made  in  March,  when  the 
vendor  had  ready  for  planting  a  suf- 
ficient acreage  to  produce  the  stipu- 
lated quantity  in  an  ordinary  season, 
was  held,  in  Howell  v.  Coupland 
(1874)  L.  R.  9  Q.  B.  (Eng.)  462,  to  be 
a  contract  for  a  sale  and  delivery  of  a 
part  of  the  crop  to  be  produced  on 
specific  land,  and  nonperformance  to 
be  excused  by  failure  of  the  particular 
crop  without  the  vendor's  fault,  owing 
to  blight.  An  appeal  was  dismissed  in 
(1876)  L.  R  1  Q.  B.  Div.  258,  46  L.  J. 
Q.  B.  N.  S.  147,  88  L.  T.  N.  S.  882,  24 
Week.  Rep.  470. 

And  that  the  contract  was  for  a  sale 
of  only  a  part  of  the  crop  to  be  pro- 
duced on  the  particular  tract  of  land 
was  held  not  to  affect  the  application 
of  the  rule.    Ibid. 

Also  in  Walton  v.  HoUis  (1894)  — 
Miss.  — ,  16  So.  260,  where  a  judgment 
debtor  agreed  to  cultivate  land  for  his 
creditor  and  give  the  latter  the  crop» 
in  consideration  of  cancelation  of  tiie 
judgment^  and  the  land  was  cultivated 
and  contained  a  promising  crop,  which 
was  destroyed  by  an  overflow,  it  was 
held  that  the  judgment  was  satisfied. 
The  court  said  that  when  the  debtor 
had  prepared  the  ground  and  planted 
and  cultivated  the  crops  which  he  had 
agreed  to  raise,  and  they  were  d.e- 
stroyed  by  an  unprecedented  flood,  he 
had  fulfilled  his  contract,  and  was  not 
answerable  for  the  act  of  God  by  which 
the  creditor  was  deprived  of  the  bene- 
fits of  the  contract. 

And  a  contract  to  sow  and  grow  a 
specified  number  of  acres  of  sugar 
beets  in  a  certain  town,  properly  to 
prepare  the  soil  before  sowing,  and 
follow  the  instructions  of  the  other 
party,  printed  on  the  back  of  the  con- 
tract, as  to  plowing,  sowing,  culti- 
vating, etc.,  and  to  deliver  to  the  latter 
the  beets  in  accordance  with  the  terms 
of  the  contract,  at  a  specified  rate  per 
ton,  with  a  provision  that  "in  case  of 
failure  to  live  up  to  this  contract  any 
loss  of  beets  is  to  be  adjusted  on  a 


basis  of  $26  an  acre,  .  .  .  this  to 
be  regarded  as  liquidated  damages  for 
the  breach  thereof,"  was  held  in  Whip- 
ple V.  Lyons  Beet  Sugar  Ref.  Co. 
(1909)  64  Misc.  868,  118  N.  Y.  Supp. 
888,  to  be  subject  to  an  implied  con- 
dition that,  if  the  seed's  planted  failed 
to  grow  on  a  portion  of  the  land  by 
reason  of  drought  or  other  climatic 
conditions  over  which  the  obligor  had 
no  control,  performance  would  be  ex- 
cused. The  court  recognized  the  gen- 
eral rule  that,  where  an  absolute  ex- 
ecutory contract  has  been  made,  a  con- 
tractor is  not  excused  by  inability  to 
execute  it,  caused  by  unforeseen  acci- 
dent and  misfortune,  but  must  perform 
or  pay  damages  unless  he  has  protect- 
ed himself  against  such  contingency 
by  stipulation  in  the  contract*  and 
stated  that  the  language  of  the  con- 
tract in  this  instance  was  broad 
enough  to  be  construed  as  an  absolute 
agreement  to  grow  the  specified  num- 
ber of  acres  of  beets  and  deliver  them 
to  the  obligee;  but  that,  as  the  con- 
tract was  prepared  on  one  of  the 
obligee's  printed  forms,  and  contained 
the  minutest  instructions  as  to  the 
proper  soil,  method  of  planting,  etc., 
the  reasonable  inference  is  that,  the 
obligor  having  followed  all  these  in- 
structions, it  was  the  performance  of 
these  conditions  only  tiiat  the  parties 
had  in  mind  when  the  stipulation  for 
liquidated  damages  was  made,  and 
that  the  contract  was  one  for  a  crop 
to  be  raised  according  to  the  oblijeree's 
specific  instructions,  and  subject  to 
the  implied  condition  named. 

One  who  agrees  to  sell  and  deliver 
a  crop  of  hops  cannot  avoid  perform- 
ance on  the  ground  that  those  pro- 
duced were  not  of  the  agreed  quality, 
if  the  purchaser  is  willing  to  receive 
them.  Livesley  v.  Johnston  (1904)  45 
Or.  80,  65  L.R.A.  783,  106  Am.  St.  Rep. 
647,  76  Pac.  18,  946  (suit  for  specific 
performance  of  contract). 

Where  a  contract  was  made  between 
an  orange  merchant  and  the  owner  of 
an  orange  grove  by  which  the  latter 
agreed  to  sell  ''two  crops  of  oranges 
on  my  place,  as  follows,"  "all  oranges 
that  my  trees  may  produce*'  in  1899 
and  in  1900,  and  the  orange  trees  were 
destroyed     by     extraordinarily     cold 


1294 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


weather  before  the  maturity  of  the 
first  crop  contracted  for,  it  was  held 
in  Losecco  v.  Gregory  (1901)  108  La. 
648,  32  So.  985,  that  the  sale  was  of 
the  "hope"  of  the  crops,  and  not  of  the 
crops  themselves,  and  that  the  pur* 
chaser  could  not  recover  the  part  of 
the  purchase  price  which  he  had  paid, 
and  must  pay  the  balance  thereof. 
But,  by  a  provision  of  the  Code  in  this 
state,  the  hope  of  a  future  crop  was 
made  merchantable,  separate  from  the 
crop,  and  the  decision  turns  largely 
on  the  question  of  construction  of  the 
contract  in  this  regard. 

SliipB. 

The  destruction  or  disablement  of  a 
ship  before  time  for  loading,  where 
the  contract  refers  to  a  particular 
ship,  has  been  held  to  excuse  perform- 
ance of  a  contract  to  carry  on  that 
ship.  Nickoll  v.  Ashton  [1901]  2  K. 
B.  (Eng.)  126,  70  L.  J.  K.  B.  N.  S.  600, 
49  Week.  Rep.  513,  84  L.  T.  N.  S.  804, 
17  Times  L.  R.  467,  6  Com.  Cas.  151, 
9  Asp.  Mar.  L.  Cas.  209;  Furness,  W. 
&  Co.  V.  Randall  (1914)  124  Md.  101, 
91  Atl.  797;  Furness,  W.  &  Co.  v. 
Fahey  (1914)  124  Md.  110,  91  Atl.  800. 
In  the  Nickoll  Case  the  words  '^ship 
or  ships"  in  the  printed  form  of  con- 
tract were  obliterated,  and  the  name 
of  the  particular  vessel  substituted  in 
writing,  and  between  the  date  of  the 
making  of  the  contract  and  the  time 
for  performance  the  vessel  was  strand- 
ed through  perils  of  the  sea,  and  so 
badly  damaged  that  it  was  impossible 
for  her  to  arrive  at  the  port  of  loading 
in  time  to  load.  It  was  held  that  the 
contract  should  be  construed  as  sub- 
ject to  an  implied  condition  that,  in 
the  event  the  ship  named  was  ren- 
dered unfit  to  carry  the  cargo  at  the 
time  for  performance,  the  contract 
should  be  treated  as  at  an  end,  and 
that  the  defendants,  who  had  sold  to 
the  plaintiff  a  cargo  of  goods  to  be 
carried  by  this  boat,  were  not  liable 
for  damages  for  nonperformance.  It 
was  held  also  that  the  case  was  not 
withdrawn  from  the  operation  of  the 
rule  excusing  nonperformance  on  the 
destruction  of  a  particular  thing  as- 
sumed as  the  basis  of  the  contract,  by 
the  fact  that  the  vessel  named  was  not 
entirely    destroyed,    but    was   merely 


damaged  so  us  to  be  unable  to  carry 
the  cargo.  And  the  court  further  held 
that  the  implied  condition,  above  indi- 
cated, that  the  contract  should  be  ter- 
minated on  performance  becoming  im- 
possible by  the  disability  of  the  ship, 
without  the  defendant's  fault,  to  car- 
ry the  cargo  at  the  time  specified,  was 
not  negatived  by  the  fact  that  the  con- 
tract contained  an  express  provision 
for  cancelation^  in  case  of  prohibition 
of  exports,  blockades,  or  hostilities 
preventing  shipment. 

The  Maryland  court  in  Furness,  W. 
&  Co.  V.  Randall,  and  Furness,  W.  & 
Co.  V.  Fahey  (Md.)  supra,  held  that 
it  was  a  defense  to  an  action  for 
breach  of  a  contract  to  carry  a  cargo 
on  a  particular  ship,  that  performance 
was  rendered  impossible  by  the  de- 
struction of  the  ship  by  peril  of  the 
sea,  without  the  defendant's  fault,  be- 
fore the  time  for  loading. 

Performance  of  a  contract  to  nuike 
for  and  fit  into  a  boat  certain  boilers 
and  machinery  was  held  in  Anglo- 
Egyptian  Nav.  Co.  V.  Rennie  (1875)  L. 
R.  10  C.  P.  (Eng.)  271,  671,  44  L.  J. 
C.  P.  N.  S.  180,  82  L.  T.  N.  S.  467,  28 
Week.  Rep.  626,  excused,  as  to  both 
parties  to  the  contract,  by  the  loss  of 
the  ship  at  sea  after  the  making  of  the 
contract. 

And  the  destruction  of  a  steamer  by 
fire  during  the  term  of  a  lease,  with- 
out the  lessor's  fault,  was  held  in  Pas- 
quotank &  N.  River  S.  B.  Co.  v.  East- 
ern Carolina  Transp.  Co.  (1914)  166 
N.  C.  582,  82  S.  E.  956,  to  discharge 
him  from  further  performance  of  the 
lease.  The  court  took  the  position 
that,  as  the  boat  was  in  the  custody 
of  the  lessor,  the  burden  was  on  him, 
in  case  it  appeared  that  he  had  failed 
fully  to  perform  the  executory  fea- 
tures of  the  contract,  to  show  that  the 
destruction  wa9  without  his  fault  or 
that  of  his  agent 

It  was  held  in  Adams  v.  Foster 
(1849)  5  Cush.  (Mass.)  156,  that  one 
to  whom  a  mortgage  on  a  vessel  was 
assigned  in  consideration  of  the  as- 
signee's agreement  to  sell  the  same 
"forthwith,  as  soon  as  may  be,"  and 
pay  the  proceeds  to  the  assignor,  was 
entitled  to  a  reasonable  time  to  sell 
the  same,  and  that  the  destruction  of 
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the  vessel  about  twelve  days  after  the 
making  of  the  agreement  relieved  him 
from  his  obligation. 

Where  a  ship  on  which  one  has 
agreed  to  act  in  a  particular  capacity, 
as  master  or  engineer,  for  a  certain 
aeason,  is  destroyed  without  the  fault 
of  either  party  to  the  contract,  the  con- 
trs^ct  has  been  regarded  as  terminated. 
Ellis  V.  Midland  R.  Co.  (1882)  7  Ont. 
App.  Rep.  464;  Robertson  v.  Northern 
Nav.  Co.  (1906)  7  Ont.  Week.  Rep.  476. 
But  these  actions  were  brought  by  the 
servant,  for  wages  or  for  wrongful 
•dismissal,  and  the  note  does  not  cover 
the  question  of  the  right  of  an  em- 
ployee to  wages  as  affected  by  a 
change  of  circumstances  of  the  em- 
ployer, since,  from  the  employer's 
standpoint,  at  least,  the  situation  is 
not  one  of  impossibility  of  perform- 
ance. In  the  former  case,  the  contract 
•of  employment  of  one  as  master  of  a 
particular  boat  for  a  definite  period 
was  held  terminated  by  the  boat's  de- 
atruction,  without  the  owner's  fault, 
before  the  end  of  the  period,  so  that 
the  master  was  only  entitled  to  the 
proportionate  part  of  his.  salary  for 
the  period  of  actual  employment.  In 
the  latter  case  the  court  held  that, 
if  further  performance  was  made  im* 
possible  by  the  destruction  of  the  boat 
by  fire  after  breach  of  the  contract  by 
the  owner,  the  party  seeking  damages 
for  the  breach  was  not  restricted  in 
recovery  to  such  damages  as  he  would 
have  been  entitled  to  recover  had  his 
•engagement  been  for  a  period  termi- 
nating simultaneously  with  the  loss, 
in  the  absence  of  proof  that  it  oc- 
curred without  the  fault  of  the  em- 
ployer. 

The  rule  that  nonperformance  of  a 
•contract  contemplating  the  continued 
•existence  of  a  particular  thing  is  ex- 
-cused  by  the  destruction  of  the  thing, 
without  the  fault  of  either  party  to  the 
•contract,  was  applied  in  Wertz  v. 
Klinger  (1904)  25  Pa.  Super.  Ct.  523, 
where  the  right  to  use  canal  boats  be- 
longing to  a  canal  company  was  trans- 
ferred by  the  plaintiff  to  the  defend- 
4int,  in  consideration  of  a  note  payable 
in  instalments  after  each  trip  of  the 
boats,  and  the  canal  company,  after 
part  of  the  instalments  had  been  paid. 


abandoned  the  canal;  it  was  held  that 
the  defendant  was  not  liable  for  the 
balance  of  the  note,  the  court  regard- 
ing the  abandonment  of  the  canal  by 
the  company,  which  had  full  control 
over  the  use  of  the  boats,  as  being 
equivalent  to  their  destruction. 

Seamen  are  discharged  from  the 
obligation  of  a  contract  to  perform  a 
particular  voyage  by  the  fact  that  the 
vessel  becomes  so  damaged  by  storms 
as  to  be  unfit  for  the  sea,  and  is  sold  as 
a  wreck.  The  Dawn  (1841)  2  Ware, 
126,  Fed.  Cas.  No.  3,666.  The  court 
stated  that  as*  a  general  principle, 
when  the  performance  of  a  contract  is 
rendered  impossible  by  a  fortuitous 
event,  the  parties  are  freed  from  its 
obligation.  The  Question,  however, 
was  whether  a  seaman  in  such  a  case 
was  entitled  to  a  reasonable  compensa- 
tion, in  addition  to  his  wages,  in  the 
nature  of  salvage  for  extra  labor  and 
services  in  saving  the  vessel,  and  for 
payment  of  his  expenses  home. 

The  rule  excusing  nonperformance 
of  a  contract  on  the  destruction  of  the 
thing  which  the  parties  evidently  con- 
templated as  continuing  in  existence 
as  the  basis  of  the  contract  is  approved 
in  The  Tornado  (Ellis  v.  Atlantic  Mut. 
Ins.  Co.)  (1883)  108  U.  S.  342,  27  L. 
ed.  747,  2  Sup.  Ct.  Rep.  746,  although 
in  this  case  the  master  and  owners  of 
a  vessel  which,  after  the  loading  of 
the  cargo,  had  sunk  at  the  dock  before 
starting  on  the  voyage,  were  attempt- 
ing to  recover  freight  money,  so  that, 
from  the  defendant's  point  of  view,  the 
contract  was  not  one  of  impossibility 
of  performance.  It  was  held  that  the 
shipper  was  not  liable  for  the  freight 
money,  nor  for  expenses  paid  by  the 
vessel  in  loading  the  cargo. 

But  the  rule  excusing  nonperform- 
ance upon  the  destruction  of  a  thing 
essential  to  the  performance  of  the 
contract  was  held  inapplicable  in 
American'  Towing  &  Lightering  Co.  v. 
Baker-Whiteley  Coal  Co.  (1912)  117 
Md.  660,  84  Atl.  182,  Ann.  Cas.  1914A, 
46»  because  nonperformance  of  the 
contract  to  tow  scows  was  not  due  to 
the  fact  that  they  were  lost  or  ceased 
to  exist  before  performance  was  be- 
gun, but  because  the  promisor  aban- 
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doned  them  at  sea,  and  they  were  con- 
aequently  lost. 

And  in  Ollinger  &  B.  Dry  Dock  Co. 
V.  James  Gibbony  &  Co.  (1918)  202 
Ala.  516,  81  So.  18,  it  was  held  that  one 
who  had  undertaken  to  put  a  barge  in 
good  repair  was  not  excused  from  fur- 
ther performance,  in  the  sense  that  he 
could  recover  for  part  performance, 
where  his  own  negligence  in  failing  to 
make  the  repairs  within  a  reasonable 
time  concurred  with  an  act  of  God  in 
the  partial  destruction  of  the  barge. 

In  Miller  v.  Thornton  (1864)  1  Duv. 
(Ky.)  869,  among  possibly  other  cases 
of  the  kind,  it  was  held  that  the  at- 
tachment of  a  boat  for  a  debt  of  the 
owner,  and  its  disposal,  so  as  to  de- 
prive one  who  had  paid  in  advance  for 
the  privilege  of  a  cabin  bar  in  the  boat 
for  the  ensuing  season  of  the  further 
enjoyment  of  the  privilege,  is  not  an 
inevitable  accident  relieving  the  own- 
er from  liability  under  the  contract, 
but  must  be  ascribed  to  the  voluntary 
fault  of  the  owner. 

Misoellaneons. 

A  plea  that  goods  for  the  production 
of  which  by  the  mortgagor,  on  default 
in  payment  of  the  mortgage,  the  de- 
fendant had  become  responsible,  had, 
before  default,  been  destroyed  by  ac- 
cidental fire  without  the  defendant's 
fault,  was  held  insufBcient  in  Boswell 
V.  Sutherland  (1888)  8  Out.  App.  Rep. 
283,  as  it  failed  to  negative  fault  on 
the  part  of  the  mortgagor,  in  whose 
possession  the  goods  had  been  Uft. 

Below  are  cited  some  analogous 
cases  which  are  of  value  on  the  pres- 
ent question,  although  not  strictly 
within  the  subject  of  the  note.  In 
these  cases  the  courts  have  often  con- 
sidered the  principle  underlying  the 
decisions  generally  in  the  note,  for,  as 
was  said  by  the  English  court  in  Leis- 
ton  Gas  Co.  v.  Leiston-cum-Sizewell 
Urban  Dist.  Council  [1916]  2  K.  B. 
(Eng.)  428,  8  B.  R.  C.  559,  85  L.  J.  K. 
B.  N.  S.  1759,  115  L.  T.  N.  S.  172,  32 
Times  L.  R.  588,  80  J.  P.  385,  60  Sol. 
Jo.  554,  14  L.  G.  R.  922,  the  principle 
is  not  confined  to  the  cessation  of  the 
existence  of  the  subject-matter  of  the 
contract,  but  applies  a^lso  to  cases 
where  the  event  rendering  the  contract 
impossible  of  performance  is  the  ces- 


sation or  nonexistence  of  an  express 
condition  or  state  of  things  going  to 
the  root  of  the  contract.  Of  course, 
such  an  extension  of  the  rule  is  into 
a  field  of  somewhat  uncertain  bound- 
ary, and  the  courts  are  not  entirely  in 
harmony  as  to  the  proper  limitations 
of  the  doctrine. 

From  the  mere  fact  that  one  agrees 
to  drive  logs  down  a  stream  at  a  par- 
ticular time  of  year,  it  will  not  be  pre- 
sumed that  he  agreed  to  guarantee  the 
sufficiency  of  the  water,  and  if,  with- 
out his  fault,  before  he  has  had  a  rea- 
sonable time  to  comply  with  the  con- 
tract, performance  is  rendered  impos- 
sible by  the  failure  of  the  water 
supply,  performance  is  excused;  the 
contract  in  such  a  case  will  be  pre- 
sumed to  have  been  made  on  the  basis 
of  the  continued  existence  of  sufficient 
water  to  render  performance  possible. 
Clarksville  Land  Co.  v.  Harriman 
(1895)  68  N.  H.  74,  44  Atl.  527. 

Failure  of  a  lessor  of  hotel  property 
to  comply  with  an  agreement  with  his 
lessee  to  furnish  water  from  a  spring 
during  the  term  of  the  lease  in  the 
manner  that  it  was  then  supplied  un- 
der an  agreement  between  the  lessor 
and  a  third  party  was  held  excused  in 
Ward  V.  Vaaee  (1880)  93  Pa.  499,  by 
the  failure  of  the  water  in  the  spring 
on  account  of  drought,  or  other  nat- 
ural cause  beyond  the  control  of  the 
parties  to  the  contract. 

Another  case,  not  strictly  in  point, 
but  throwing  light  on  the  principles 
involved  in  the  present  annotation  is 
Lovering  v.  Buck  Mountain  Coal  Co. 
(1867)  54  Pa.  291,  12  Mor.  Min.  Rep. 
535,  where  a  company  engaged  in  the 
mining  and  transportation  of  coal  con- ' 
tracted  to  deliver  a  specified  quantity 
of  coal  as  the  purchaser  required  it, 
and  an  unprecedented  flood  swept 
away  certain  navigation  works  belong- 
ing to  a  third  party  which  formed  an 
indispensable  part  of  the  company's 
transportation  route,  it  being  held 
that,  as  it  appeared  that  the  vendor 
had  only  the  one  outlet  to  market,  and 
it  must  be  presumed  that  the  parties 
made  the  contract  in  view  of  this  mode 
of  transportation,  the  flood,  as  an  .act 
of   God,   would   excuse  performance 
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diiriBg  the  time  it  prevented  compli- 
ance with  the  contract* 

The  extension,  of  the  principle  an; 
der  consideration  to  cases  where  the 
event  rendering  the  contract  impos- 
sible of  performance  is  the  cessation 
or  nonexistence  of  an  express  condi- 
tion or  state  of  things  going  to  the 
root  of  the  contract,  as  suggested  in 
the  Leiston  Gas  Co.  Case  (Eng.)  su- 
pra, is  illustrated  by  cases  cited  below 
in  which  the  principle  has  been  ap- 
parently regarded  as  applicable.  This 
haa  been  true,  for  example,  where  the 
agreement  was  made  presumably  on 
the  assumption  that  one  of  the  parties 
would  be  able  to  make  or  restore  cer- 
tain contracts  with  third  parties, 
which  it  subsequently  proved  he  was 
unable  to  do  (McKenna  v.  McNamee 
(1887)  15  Can.  S.  C.  811;  Battle  v. 
Willox  (1907)  10  Out.  Week.  Rep. 
732) ;  that  a  decision  on  appeal  would 


be  different  from  that  rendered  (John- 
son V.  Lyon  (1889)  76  Mich.  477,  42 
N.  W.  993) ;  that  payments  to  become 
due  to  a  contractor  would  not  be  for- 
feited (Crane  Co.  v.  NiEitional  Nassau 
Bank  (1915)  90  Misc.  853,  153  N.  Y. 
Supp.  260) ;  that  corporate  existence 
would  continue  (Lorillard  v.  Clyde 
(1894)  142  N.  Y.  466,  24  L.R.A.  118, 
37  N.  E.  489;  Stagg  v.  Spray  Water 
Power  &  Land  Co.  (1916)  171  N.  C. 
683,  89  S.  E.  47;  Columbus  Trust  Co. 
V.  Moshier  (1906)  51  Misc.  270,  100 
N.  Y.  Supp.  1066,  affirmed  in  (1907) 
121  App.  Div.  906,  106  N.  Y.  Supp. 
1121,  which  is  affirmed  in  (1908)  193 
N.  Y;  660,  87  N.  E.  1117;  Mason'  v. 
Standard  Distilling  &  Distributing  Co. 
(1903)  85  App.  Div.  520,  83  N.  Y. 
Supp.  343;  Harvey  v.  Coffin  (1863)  44 
N.  HL  563,  12  Mor.  Min.  Rep.  336; 
Merritt  v.  Haas  (1911)  113  Miniu  219, 
129  N.  W.  379).  R.  E.  H. 


JOHN  G.  STONE 

V. 

TEXAS  COMPANY,  Appt. 


North  Carolina  Supreme  Court  ^  December  8,  1920, 
(_  N.  C.  — ,  105  S.  E.  425.) 

Explosion  — -  liability  for  injury  —  careless  handling  of  petroleum  products. 

1.  One  conducting  without  license  a  plant  for  distributing  petroleum 
products  in  a  city,  and  leaving  it  without  a  watchman,  is  liable  for  injury 
to  neighboring  buildings  by  an  explosion  due  to  gasolene  leaking  out  of 
containers  and  running  upon  the  street,  where  it  is  ignited  by  sparks  from 
a  passing  train,  or  carelessness  of  a  passer-by. 

[See  note  on  this  question  beginning  on  puge  1309.] 


Municipal  corporation  —  power  to  reg- 
ulate distribution  of  petroleum 
prodttcte. 

2.  The  powers  ordinarily  possessed 
by  cities  and  towns  include  the  mak- 
ing of  police  regulations  for  the  erec- 
tion and  care  of  buildings  and  other 
structures  for  the  purpose  of  carrying 
on  the  business  of  selling  and  distrib^ 
uting  petroleum  products. 

[See  11  R.  C.  L.  654;  19  R.  C.  L.  833.] 
Negfigence  —  distribution  of  petro- 
leum products  witihout  license. 

3.  To  cany  on  the  business  of  dis- 

12  A.L.R.— 82. 


tributing  petroleum  products  in  a  city 
without  securing  the  license  required 
by  the  municipal  regulations  is  negli- 
gence per  se,  and  as  matter  of  law. 
[See  11  R.  C.  L.  700;  20  R.  C.  L.  38.] 

—  effect  of  co-<^>erating  cause. 

4.  One  negligently  handling  petro- 
leum products  without  license  in  a  city 
is  liable  for  injury  done  to  neighbor- 
ing property  by  an  explosion,  although 
the  act  of  a  third  person  co-operates 
to  produce  the  injury 

[See  22  R.  C.  L.  128.] 
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—  criminal  negligence  —  uivuarded 
gasolene  station. 

5.  To  leave  a  storage  plant  unguard- 
ed in  a  city,  and  permit  gasolene  to 
run  from  it  into  a  street,  where  it  may 
be  ignited  by  passing  trains  or  care- 
lessness of  passers-by,  is  little  short 
of  criminal  negligence. 

[See  11  R.  C.  L.  662.] 


Evidence  —  f ailnre  to  explain  etg^ 
sion. 

6.  The  failure  of  one  conducting  a 
distributing  plant  for  petroleum 
products  to  explain  an  explosion  which 
wrecks  neighboring  buildings,  for 
which  it  is  sought  to  be  held  liable, 
may  be  considered  by  the  jury  as  a 
relevant  and  comi»etent  circunoBtance 
against  it. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Gui^^ 
ford  County  (McElroy,  J.),  in  favor  of  plaintiff,  in  an  action  brought  to 
recover  damages  for  injury  to  property  from  an  explosion  alleged  to  have 
been  caused  by  defendant's  negligence.   Affirmed. 


Statement  by  Walker,  J. : 
The  negligence  complained  of 
was :  First,  that  the  defendant  had 
kept  on  its  premises  a  large  and  un- 
lawful quantity  of  gasolene,  and 
stored  the  same  in  an  unlawful  man- 
ner, contrary  to  the  ordinance  of  the 
city  of  Greensboro;  second,  that  it 
kept  no  watchman  upon  its  prem- 
ises; third,  that  it  violated  §  412 
of  the  ordinances  of  Greensboro; 
fourth,  that  it  permitted  gasolene  in 
large  quantities  to  flow  freely  upon 
the  streets  and  sidewalks  of  tiie  city 
of  Greensboro,  where  it  could  be 
easily,  and  was,  ignited;  that,  as  a 
result  of  such  negligence,  inflam- 
mable vapors  exploded  at  about  7 
o'clock  A.  M.  on  the  3d  day  of  May, 
1919,  and  that  such  explosion  was 
so  great  as  to  wreck  and  ruin  the 
plaintiff's  dwelling  and  many  others. 
Some  of  the  material  parts  of  the 
evidence  in  this  case,  upon  which 
the  verdict  of  the  jury  is  based,  are 
as  follows :  (1)  Over  30,000  gallons 
of  gasolene  were  stored  on  defend- 
ant's premises  inside  the  corporate 
limits  of  the  city  of  Greensboro,  in 
a  populous  community.  (2)  A  ware- 
house used  to  fill  metal  drums  of 
50  or  60  gallon  capacity  with  gaso- 
lene. (3)  Red  coloring  matter  kept 
in  warehouse  or  basement.  (4)  A 
large  stream  of  red-colored  gasolene 
flowing  from  such  basement  into 
Lithia  street.  (5)  Trains  passing 
within  30  feet  of  warehouse  and 
over  gasolene.  (6)  Gasolene  fumes 
win  explode  from  flame  or  sparks. 
(7)  Explosion  in  warehouse, — aflame 
at   same   time   in   warehouse   and 


street  where  gasolene  was  seen.  (8) 
Two  metal  drums  used  for  gasolene 
were  found  in  the  ruins, — ^head 
blovra  out  of  one  of  them.  (9)  No 
watchman  was  kept  on  defendant's 
premises.  (10)  Violation  of  city 
ordinance  of  Greensboro  in  storisg 
and  keeping  gasolene,  conveyed  im 
to  house  .by  pressure,  etc*  (11) 
Gasolene  at  ordinary  temperature 
gives  off  an  inflammable  and  explo- 
sive vapor,  and  it  occurred  in  tiiis 
instance,  causing  the  ^ixplosion. 

The  case  was  tried,  and  submitted ' 
to  the  jury  upon  the  theory  of  neg- 
ligence, and  the  burden  of  proving 
actionable  negligence  was  put  upon 
the  plaintiff.  It  developed  on  the 
trial  that  the  defendant  established, 
operated,  and  maintained  upon  its 
premises  certain  unlawful  struc- 
tures wherein  gasolene  and  kerosene' 
in  large  quantities  were  stored,  and 
was  liable  to  the  plaintiff  for  the  in- 
jury resulting  therefrom.  On  the 
3d  day  of  May,  1919,  the  defendan+^s 
plant  was  located  inside  the  co!v 
porate  limits  of  the  city  of  Greensr 
boro,  at  the  intersection  of  I«8  and 
Lithia  streets.  It  was  bounded  .o!i 
the  south  by  Lee  street,  on  the  west 
by  Lithia  street,  on  the  north  by 
the  double  tracks  and  sidetracks  of 
the  North  Carolina  and  Southern 
Railroads,  and  on  the  east  by  dwell- 
ings, built  on  comparatively  small 
lots,  the  plaintiff's  lot  being  the  next 
lot  east  of  the  defendant's  premises, 
and  60  feet  from  the  east  line  there- 
of. The  plant  was  located  in  a  pop* 
ulous  section  of  the  city,  and  about 
200  feet  from  the  State  Normal  and 
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IiiduiM;rial  College^  a  large  educa- 
tional instittttion,  inhabited  by  many 
people.  Lithia  street  slopes  to  the 
north  and  passes  under  the  tracks 
of  the  above-named  railroads,  it 
being  the  main  line  of  the  Southern 
Railroad,  and  a  large  number  of 
trains  pass  and  repass  the  defend- 
ant's premises  each  day. 

The  defendant  used  its  premises 
as  a  storage  plant  for  gasolene  and 
other  products,  which  it  sold  at 
wholesale.  It  had  thereon  a  ware- 
house, Under  which  there  was  a 
large  basement,  pump  house,  shed, 
and  three  large  tanks,  a  vertical 
tank  with  a  capacity  of  60,000  gal- 
lons, used  for  the  purpose  of  storing 
gasolene,  and  two  horizontal  tanks, 
each  with  a  capacity  of  15,000  gal- 
lons, one  of  which  was  used  for  the 
stofage  of  gasolene,  and  the  other 
for  kerosene.  The  warehouse  was 
on  the  northwest  comer  of  the  lot, 
and  its  north  platform  was  even 
with  the  railroad  siding.  This  ware- 
house was  used  for  the  storage  of 
barreled  goods,  and  metal  drums 
were  filled  in  the  warehouse  for 
shipment,  the  metal  drums  holding 
from  60  to  60  gallons  of  gasolene. 
The  two  horizontal  tanks  were  just 
south  of  the  warehouse,  and  were 
elevated  some  4  or  5  feet  above  the 
ground.  The  vertical  tank  was  east 
of  the  warehouse,  and  stood  some 
distance  above  the  ground.  The 
gitsolene  was  conveyed  to  a  vent  in 
the  warehouse  from  the  storage 
tanks  above  mentioned  by  pipe  lines, 
and  was  forced  into  the  warehouse 
by  pressure.  Gasolene  could  also  be 
taken  from  the  horizontal  tanks  by 
truck,  there  being  a  vent  in  the 
front  of  such  horizontal  tanks. 
There  was  a  drain  from  the  base- 
ment of  the  warehouse  that  emptied 
on  Lithia  street  at  a  point  about  16 
feet  from  the  railroad  embankment. 

At  the'  time  above  mentioned, 
there  was>an  explosion  in  the  ware- 
house ctf  the  defendant  company. 
The  plaintiff  was  standing  in  his 
kitchen  at  the  time,  and,  on  looking 
around,  saw  the  main  storage  house 
explode  and  burst  into  flames.  He 
saw  pieces  of  scantling  and  paper 
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roofing  falling  in  every  direction. 
Some  of  the  weatherboarding  of  the 
warehouse  fell  in  his  garden,  pieces 
of  it  being  10  and  12  feet  long.  The 
explosion  wrecked  the  plaintiff^s 
dwelling  by  shattering  the  window 
glasses,  knocking  the  plastering 
from  the  walls,  and  twisting  and 
bending  the  timbers  of  his  house,  as 
described  in  the  record.  He  also  ob- 
served that  there  were  flames  on 
Lithia  street  in  the  gutter,  or  side 
ditch,  and  by  the  curbstone.  After 
the  fire  was  over,  he  saw  two  metal 
drums  in  the  ruins,  of  the  same  kind 
as  those  in  which  they  kept  gaso- 
lene. These  were  in  the  cellar  to 
what  had  been  the  warehouse.  One 
drum  had  the  head  blown  out.  On 
the  same  day,  after  the  fire  had  sub- 
sided, he  saw  the  defendant  fill  one 
of  its  truck  cars  with  gasolene.  The 
truck  car  held  about  100  gallons  of 
gasolene,  and  was  filled  from  one  of 
the  horizontal  tanks.  There  were 
about  30,000  to  40,000  gallons  of 
gasolene  in  the  vertical  tank.  Just 
prior  tp  the  explosion  six  witnesses 
saw  a  large  quantity  of  gasolene 
flowing  from  a  little  drainpipe  lead- 
ing from  the  northwest  corner  of 
the  defendant's  warehouse,  at  a 
point  about  10  or  16  feet  from  the 
railroad  embankment.  This  stream 
of  gasolene  was  24  to  30  inches  wide 
in  some  places,  and  averaged  a  width 
of  12  inches  and  a  depth  of  1  inch. 
It  had  run  down  in  the  gutter  on 
Lithia  street  a  distance  of  about  76 
or  80  feet,  and  was  breaking  its  way 
along.  It  had  a  red  color.  After 
the  fire  was  over,  Mr.  Scott,  the 
deputy  insurance  commissioner, 
found  a  quantity  of  red  coloring 
matter  in  the  basement  of  the  ware- 
house. 

Gasolene  at  ordinary  temperature 
gives  off  inflammable  vapors,  which 
contain  carbon  and  hydrogen,  and 
when  they  combine  with  oxygen  it 
explodes,  if  it  comes  in  contact  with 
fire.  Gasolene  could  become  ignited. 
It  could  ignite  before  it  reached  a 
certain  state.  It  could  be  done  by 
a  spontaneous  combustion,  but  that 
is  rare.  Usually  it  has  to  be  ignited 
by  flame  or  spark  of  some  kind. 
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(By  reference  to  the  record  in  the 
Fox  Case,  it  will  be  seen  that  the 
Winston  train  was  passing  the  de- 
fendant's premises  just  as  the  ex- 
plosion occurred.  The  engine  had 
passed  and  the  window  panes  were 
broken  in  some  of  the  cars.)  Gaso- 
lene will  give  off  inflammable  va- 
pors, even  when  the  temperature  is 
below  zero,  according  to  the  testi- 
mony of  W.  M.  Allen,  state  oil 
chemist. 

The  jury,  upon  the  evidence  and 
under  the  charge  of  the  court,  re- 
turned a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  $800. 

Judgment  upon  the  verdict,  and 
defendant  appealed. 

Messrs.  Guy  Stevens,  Roberson  & 
Dalton^  and  Brooks^  Sapp,  &  Kelly,  for 

appellant: 

Negligence  is  necessarly  a  relative 
term,  depending  upon  all  the  attend- 
ant circamstances  of  each  case,  and  is 
a  question  of  law. 

Basknight  v.  Railroad,  111  N.  C.  592; 
Wharton,  Neg.  §  73;  Carter  v.  Cape 
Fear  Lumber  Co.  129  N.  C.  203,  39  S. 
E.  828;  Raiford  v.  Wilmington  &  W. 
R.  Co.  130  N.  C.  597,  41  S.  E.  806;  Fra- 
zier  V.  Wilkes,  132  N.  C.  437,  43  S.  B. 
1004;  Drum  v.  Miller,  136  N.  C.  204,  65 
L.R.A.  890,  102  Am.  St.  Rep.  528,  47  S. 
E.  421,  16  Am.  Neg.  Rep.  215;  Alex- 
ander V.  Statesville,  165  N.  C.  532,  81 
S.  £.  763;  Mizzell  v.  Branning  Mfg. 
Co.  158  N.  C.  265,  73  S.  E.  802;  Dail 
v.  Taylor,  151  N.  C.  284,  28  L.R.A. 
(N.S.)  949,  66  S.  E.  135. 

The  explosion  alleged  by  the  plain- 
tiff was  not  caused  by  the  negligence 
and  unlawful  acts  of  defendant. 

Cosulich  V.  Standard  Oil  Co.  122  N. 
Y.  118,  19  Am.  St  Rep.  475,  25  N.  E. 
259. 

While  the  violation  of  a  statute  is 
negligence,  yet,  to  entitle  the  plaintiff 
seeking  to  recover  damages  for  an  in- 
jury sustained,  he  must  show  a  causal 
connection  between  the  injury  received 
and  the  disregard  of  the  statutory  pro- 
hibition or  mandate, — that  the  negli« 
gence  was  the  proximate  cause;  and 
this  requirement  is  fundamental  in  the 
law  of  negligence. 

Rich  V.  Asbeville  Electric  Co.  152  N. 
C.  694,  SO  L.R.A.(N.S.)  428,  68  S.  E. 
232 ;  Shearm.  &  Redf .  Neg.  6th  ed.  §  4. 

Before  the  issues  were  submitted  to 
the  jury,  there  should  have  been  evi- 
dence sufficient  to  enable  the  jury  to 


answer  in  the  affirmative  that  there 
was  negligence,  and  that  this  negli- 
gence was  the  proximate  cause  of 
plaintiffs  damage;  all  of  which  plain- 
tiff failed  to  do. 

22  R.  C.  L.  149;  Terminal  R.  Asso. 
V.  Larkins,  112  111.  App.  366;  Klein  v. 
Beeten,  169  Wis.  385,  5  A.L.R.  1237, 172 
N.  W.  736;  Kress  v.  Lane,  —  Iowa,  — ^ 
5  A.L.R.  1376,  171  N.  W.  571. 

Messrs.  WUson  &  Frazler,  W.  P. 
BynuBi,  and  R.  C  Stnidwick  for  appel- 
lee. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

This  is  one  of  several  cases  of 
the  same  kind,  and  was  tried,  under 
the  guidance  of  the  able  and  learned 
judge  who  presided,  upon  the  theory 
of  negligence  and  the  breach  of  the 
ordinance  of  Greensboro,  requiring 
that  such  a  business  as  that  of  the 
defendant  must  be  conducted  under 
a  license,  which  may  be  issued  whSn 
the  applicant  for  it  has  submitted  to 
the  proper  city  authorities  its  plans 
and  specifications,  and  they  have 
been  approved  by  the  board.  No 
such  thing  was  done  by  the  defend- 
ant, before  it  started  in  business', 
nor  has  it  since  been  done,  so  far.as 
appears  in  the  case.  The  police  regtt- 
lations  as  to  the  erection  and  use 
of  buildings  and  other  '  structures 
for  the  purpose  of 


carrying     on     the  fo^o^^raim- 

business  of  selling  !?21*il#t*^i. 

and        distributing  tHb«tio»  of 


kerosene,  gasolene, 
and  other  petrole- 
um products  are  well  within  Hie 
governmental  powers  ordinarily 
possessed  by  cities  and  towns,  as  We 
have  very  recently  decided.  Gulf 
Ref.  Co.  V.  McKeman,  179  N.  C. 
314,  102  S.  E.  605,  citing  Missouri 
Laclede  Gaslight  Co.  v.  Murphy,  170 
U.  S.  78,  42  L.  ed.  9^5,  18  Sup.  a 
Rep.  505;  Reinman  v.  Llttfe  Rock, 
237  U.  S.  171,  59  L.  ed.  900,  35  Sup. 
Ct.  Rep.  511;  Hadacheck  v.  Sebas- 
tian, 239  U.  S.  394,  60  L.ed.  848, 36 
Sup.  Ct.  Rep.  143,  Ann.  Ca$.  1917B, 
927.  So  that  it  is  a  fa6t  that,  at 
the  time  of  the  terrible'  'disaster,  the 
defendant  was  engaged  in  conducjt- 
ing  an  unlawful  'business,  becatbie 
not  authorizeil  by  any  license  to  do 
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busi46fi8  at  all,  or  it  was  conducting 
the  business  in  an  unlawful  manner, 
endangering  the  lives  and  properly 
of  the  inhabitants  of  this  growing 
and  prosperous  city;  and  which  of 
these  two  is  correct,  if  both  are  not, 
can  make  no  material  difference. 
The  question  as  to  whether  the  vio- 
lation of  a  statute,  or  ordinance, 
especially  one  intended  to  safeguard 
the  citizens  of  a  town  and  their  prop- 
erty, is  negligence  per  se,  or  only 
evidence  of  negligence,  has  been  dis- 
cussed extensively  by  this  court  in 
several  cases,  but  the  law  of  this 
state  was  finally  settled  in  Leathers 
V.  Blackwell  Tobacco  Co.  144  N.  C. 
330,  9  L.R.A.(N.S-)  349,  67  S.  E. 

11,   where   it   was 

lt:Sr\%1Sri^  of  J^eld  that  it  is  neg. 
petroienat  ligence  per  se,  and 

St ircei-r""*"     as  a  matter  of  law, 

and  the  rule  in  re- 
gard to  it,  as  stated  by  Judge 
Thompson  in  his  treatise  on  Negli- 
gence (vol.  1,  §  10),  was  adopted, 
^and  is  substantially  as  follows: 
When  the  legislature  of  a  state,  or 
the..counciI  of  a  municipal  corpora-, 
tipn,  having  in  view  the  promotion 
01  the  safe^  of  the  public,  or  of  in- 
dividual members  of  the  public,  com- 
mands or  forbids  the  doing  of  a 
particular  act,  the  general  concep- 
tion of  the  courts,  and  the  only  one 
that  is  reconcilable  with  reason,  is 
that  a  failure  to  do  the  act  com- 
manded. Of  doing  the  act  prohibited, 
is  negligence  as  mere  matter  of  law ; 
or.  ..otherwise  called  negligence  per 
s^;  and  this,  irrespective  of  all  ques- 
tions of  the  exercise  of  prudence, 
diligence,  care,  or  skill.  So  that  if 
it  is  the  proximate  cause  of  hurt  or 
damage  to  another,  and  if  that  other 
is  without  contributory  fault,  the 
ease  is  decided  in  his  favor,  and  all 
that  remains  is  to  assess  his  dam- 
ages.  The  jury,  of  course,  must  find 
the  facts.  The  author  expresses  re- 
gret that  ^two  or  three  authoritative 
courts"  have  held  that  the  violation 
of  a  statute.  i£f  only  ^'evidence  of  neg- 
ligence.'^ H^  then  proceeds  to  criti- 
cize the  doctrine  .in  vigorous  terms. 
At  §  11  he  says :  ''If  a  specific  duty 
18  imposed  upon  any  person  by  law 
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or  by  a  legal  authority,  an  action 
may  be  sustained  against  him  by 
any  person  who  is  specially  injured 
by  his  failure  to  perform  that  duty." 
Shearm.  &  Redf .  Neg."  3d  ed.  54a. 

The  author  says  that  the  action  is 
in  tort  for  negligence,  as  wiU  appear 
from  the  language,  and  states  that 
the  violation  of  an  imposed  statu- 
tory duty  is  a  sort  of  negligence  per 
se.  Thus,  where  a  railroad  operates 
its  trains  at  a  higher  rate  of  speed 
than  the  law  allows,  the  question 
whether  it  is  guilty  of  negligence  is 
not  debatable.  This  preliminary 
matter  the  law  conclusively  deter- 
mines against  the  company,  and  the 
sole  question  to  be  settled  in  cases 
of  this  kind  is  whether  that  delin- 
quency is  the  proximate  cause  of  the 
damage  of  which  complaint  is  made. 
If  it  is,  the  negligence  becomes  ac^ 
tionable.  1  Street,  Foundations  of 
Legal  Liability,  172.  A  number  of 
illustrative  cases  are  mentioned. 
The  several  views  are  stated  in  21 
Am.  &  Eng.  Enc.  Law,  2d  ed.  478, 
and  the  cases  supporting  them  are 
cited.  This  court,  after  approving 
the  above  statement  of  the  law,  re- 
viewed the  authorities  upon  this 
question  in  Leathers  v.  Blackwell 
Tobacco  Go.  supra,  where  it  is  said : 
(  ''We  have  carefully  examined  a 
-  number  of  cases  and  find  that  a 
,  large  number  of  the  courts  have 
adopted  the  opinion  of  the  text- 
writers.  It  is  so  held  in  Perry  v. 
Tozer,  90  Minn.  431,  101  Am.  St. 
Rep.  416,  97  N.  W.  137;  American 
Car  &  Foundry  Co.  v.  Armentrual, 
214  111.  509,  73  N.  E.  766 ;  and  Bill- 
ings  v«  Breinig,  45  Mich.  66,  7  N.  W. 
722." 

In  Philadelphia,  W.  &  B.  R.  Co.  v. 
Stebbing,  62  Md.  504,  Alvey,  Ch.  J., 
speaking  of  a  speed  ordinance,  says : 
"This  ordinance  is  general,  and  is 
for  the  protection  of  the  public  gen- 
erally ;  but  the  neglect  or  disregard 
of  the  general  duty  thereby  imposed 
for  the  protection  of  everyone  can 
never  become  the  foundation  of  a 
mere  personal  right  of  action  until 
the  individual  complaining  is  shown 
to  have  been  placed  in  position  that 
gave  him  particular  occasion  and 
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right  to  insist  upon  the  performance 
of  the  duty  to  himself  personally. 
The  duty  being  due  to  the  public, 
composed  of  individual  persons,  each 
person  specially  injured  by  the 
breach  of  duty  thus  imposed  be- 
comes Entitled  to  compensation  for 
such  injury.*' 

In  Terre  Haute  &  I.  R.  Co.  v. 
Voelker,  129  111.  540,  555,  22  N.  E. 
24,  it  is  said :  ''A  statute  command- 
ing an  act  to  be  done  creates  an 
absolute  duty  to  perform  such  act, 
and  the  duty  of  performance  does 
not  depend  upon  and  is  not  con- 
trolled by  surrounding  circum- 
stances. Nonperformance  of  such 
statutory  duty,  resulting  in  injury 
to  another,  may  therefore  be  pro- 
nounced to  be  negligence  as  a  con- 
clusion of  law,** — citing  Pennsyl- 
vania Co.  V.  Horton,  132  Ind.  189, 
31  N.  E.  45 ;  Georgia  R.  Co.  v.  Carr, 
73  Ga.  557 ;  Western  &  A.  R.  Co.  v. 
Young,  81  Ga.  397,  12  Am.  St.  Rep. 
820,  7  S.  E.  912 ;  Messenger  v.  Pate, 
42  Iowa,  443 ;  Mueller  v.  Milwaukee 
Street  R.  Co.  86  Wis.  340,  21  L.R.A. 
721,  56  N.  W.  914 ;  Hays  v.  Gaines- 
ville Street  R.  Co.  70  Tex.  602,  8 
Am.  St.  Rep.  624,  8  S.  W.  491; 
Tucker  v.  Illinois  C.  R.  Co.  42  La. 
Ann.  114,  7  So.  124;  Queen  v.  Day- 
ton Coal  &  I.  Co.  95  Tenn.  459,  30 
L.R.A.  82,  49  Am.  St  Rep.  935,  32 
S.  W.  460. 

In  Salisbury  v.  Herchenroder,  106 
Mass.  458,  8  Am.  Rep.  354,  the  evi- 
dence showed  that  defendant  hung 
a  sign  over  the  sidewalk  in  front  of 
his  store,  in  violation  of  an  ordi- 
nance of  the  town.  It  was  blown 
down  by  a  gale  of  wind,  injuring 
plaintiff's  property.  Chapman,  Ch. 
J.,  said:  *'If  the  defendant's  sign 
had  been  rightfully  placed  where  it 
was,  the  question  would  have  been 
presented  whether  he  had  used  rea- 
sonable care  in  securing  it.  If  he 
had  done  so,  the  injury  would  have 
been  caused  without  his  fault,  by  the 
extraordinary  and  unusual  gale  of 
wind.  .  .  .  But  the  defendant's 
sign  was  suspended  over  the  street, 
in  violation  of  a  public  ordinance  of 
the  city  of  Boston,  by  which  he  was 
subject  to  a  penalty.     ...     He 


placed  and  kept  it  there  illegally, 
and  this  illegal  act  of  his  has  con- 
tributed to  the  plaintiff's  injury." 

The  defendant  was  held  liable  be- 
cause, in  placing  the  sign  over  the 
sidewalk,  he  violated  the  city  ordi- 
nance, and  this  illegal  act  Was  held 
to  be  the  proximate  cause  of  tiiie 
injury  to  plaintiff.  It'  was  stated  to 
be  a  general  rule :  'That  the  doing 
of  a  prohibited  act,  or  the  failure  to 
perform  a  duty  enjoined  by  statute 
or  ordinance  [which  causes  injury 
to  another],  constitutes  negligence 
for  which  the  party  guilty  of  such 
act  or  omission  is  liable,  unless  ex- 
cused by  the  contributory  negligence 
of  the  one  to  whose  person  or  prop- 
erty an  injury  is  dbne,"— citing 
many  authorities. 

To  the  same  effect  is  2  L^batt,. 
Master  &  Servant,  p.  2177.  He  says : 
''By  many  courts  it  is  held  that  a 
violation  of  such  a  statute  consti- 
tutes negligence  per  se.'' 

After  stating  the  other  theories, 
he  adds :  "That  the  former  of  these 
theories  is  the  correct  one  can 
scarcely  be  doubted.  A  doctrine,  41ie 
essential  effect  of  which  is  that  Ike 
quality  of  an  act  which  the  legisla- 
ture has  prescribed  or  forbidden  be- 
comes an  open  question  upon  which 
juries  are  entitled  tO'  express  an 
opinion,  would  seem  to  be  highly 
anomalous.  The  command  or  pro- 
hibition of  a  permanent  body;  ^^dt 
represents  an  entire  c6mmunity, 
ought,  in  any  reasonable  ^iew,  to  be 
regarded  as  equivalent  to  a  "ftlial 
judgment  upon  the  subject-matt^^ 
which  renders  it^both  unnecessary 
and  improper  that  this  ques^on 
should  be  submitted  to  a  jury.'^^.,. 

The  latest  expression,  ^f  judicial 
thought  in  England  coir^sponds 
with  the  authorities  cited.  In 
Groves  v.  Wimbome  [1898]  2  Q.  B. 
402,  Rigby,  L.  J.,  at  page. 412,  says: 
"When  an  absolute  duty  is^  imposed 
upon  a  person  by  Btatote^^it  is  not 
necessary,  in  order  to  ilmke  him  lia- 
ble for  breach  of  that  duty,  to  shdw 
negligence.  Whether  there  be  ru^- 
ligence  or  not,  he  is  responsible 
quacunque  vid  [data]  forl:he  non- 
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performance  of  the  duly"    (if  it 
causes  damage). 

In  New  York  the  court  held  in 
Marino  ▼•  Lehmaier^  173  N.  Y.  530, 
61  L.11.A.  811,  66  N.  E.  572, 13  Am. 
Neg.  Rep.  403.  upon  an  appeal  from 
a  judgment  oi  nonsuit,  in  an  action 
by  a  child  employed  within  the  pro- 
hibited age  for  an  injury  sustained, 
that  the  violation  of  the  statute  was 
at  least  evidence  of  negligence.  In 
Lee  V.  Sterling  Silk  Mfg.  Co.  47 
Misc.  18?,  93  N.  Y.  Supp.  560,  Gay- 
nor,  J.,  in  a  very  strong  and  satis- 
factory opinion,  held  l£at  in  such 
an  action  the  employment  in  viola- 
tion of  the  statute  was  negligence 
per  se.  He  reviews  the  Marino  Case, 
and  shows  that  to  say  that  such  vio- 
lation is  ''some  evidence"  is  illogical. 
This  case  was  appealed  to  the  gen- 
eral term,  and  reversed  upon  the  au- 
thority of  the  Marino  Case.  Lee  v. 
Sterling  Silk  Mfg.  Co.  116  App.  Div. 
589,  101  N.  Y.  Supp.  78.  While  it 
may  not  be  strictiy  accurate  to 
speak  of  the^ityreach  of  duty  arising 
-^rput  of  a  violation  of  a  statutory  duty 
as  negligence,  as  we  have  seen,  it  is 
j^enerally  so  treated,  as  entitling  the 
injured  person  to  an  action  on  the 
case  for  negligence.  For  practical 
purposes,  it  may  properly  be  a  con- 
venient mode  of  administering  the 
right,  because  it  involves  the  ques- 
rtion  of  proximate  cause  and  con- 
tributory negligence.  Our  prece- 
dent, Leathers  v.  Blackwell  Tobacco 
Co.  supra,  authorized  the  court  to 
sid)mit  the  question,  in  this  case,  to 
the  jury,  so  far  as  it  concerned  a 
breach  of  the  ordinance,  as  a  ques- 
tion of  law,  which  is  practically  the 
g^e  thing  as  negligence  per  se,  and 
the  charge  that,  if  they  found,  by  a 
preponderance  of  the  evidence,  the 
other  facts  to  be  as  the  witness  had 
testified  (there  being  no  testimony 
introduced  by  defendant) ,  and  they 
found  thai  the  acts  of  the  defendant 
proximately  caused  the  injury,  they 
should  answer -the  first  issue  ''Yes,'' 
and  proceed  to  assess  the  damages. 
He  did  this '  substantially ,  and  in 
Mch  a  way  that  the  defendant,  at 
least,  cas  have  no  possible  objection 
to  it.   The  essential  facts  in  this  re- 


TEXAS  CO. 

10&  8.  B,  4tS.) 


1303 


spect  were  really  not  disputed. 
Speaking  for  myself,  let  me  state 
that,  when  there  is  a  violation  of  a 
statute  or  ordinance,  especially  one 
of  this  kind,  which  so  deeply  con- 
cerns public  and  individual  safety, 
both  as  to  person  and  property,  it 
is  an  illegal  act,  which,  of  itself,  is 
a  tort,  without  reference  to  the  ques- 
tion of  negligence  and  all  that  is 
necessary  to  make  it  an  actionable 
wrong  is  to  show  damages;  or,  in 
other  words,  that  it  proximately 
caused  the  injury,  under  the  general 
rule  that  ''wrong  and  damage"  con- 
stitute a  cause  of  action.  There  was 
no  pretense  in  this  case  that  defend- 
ant had  complied  with  the  ordinance, 
and  it  is  almost  amazing  that  for  so 
long  a  time  it  should  have  engaged 
in  such  a  dangerous  and  illegal  busi- 
ness, without  check  or  restraint  of 
any  kind,  when  the  menace  to  life 
and  property  was  so  great.  This 
court,  in  its  rulings  and  charge,  was 
well  within  the  law,  and  far  more 
lenient  and  liberal  with  the  defend- 
ant than  its  case  deserved.  Some 
authorities  hold  that  facts  such  as 
tiiose  presented  in  this  case  establish 
a  private  nuisance,  if  not  also  a  pub- 
lic nuisance.  We  will  not  pass  upon, 
or  discuss  this  feature,  but  merely 
refer  to  a  few  authorities  where  it 
is  considered.  11  R.  C.  L.  666; 
Whittemore  v.  Baxter  Laundry  Co. 
181  Mich.  564,  52  L.R.A.(N.S.)  930, 
14  N.  W.  437,  Ann.  Cas.  1916C,  818, 
and  especially  the  note.  We  said  in 
Ridge  V.  High  Point,  176  N.  C.  421, 
97  S.  E.  369 :  "It  was  a  public  nui- 
sance [piling  lumber  in  the  street], 
as  defined  and  understood  by  the 
law,  but  the  court  left  the  question 
of  negligence  to  the  jury,  for  them 
to  find  the  facte,  with  proper  in- 
structions as  to  the  law  of  negli- 
gence. It  would,  upon  the  facts, 
which  cannot  be  seriously  denied, 
appear  that  there  was  negligence  on 
the  part  of  both  defendants  which 
was  the  proximate  cause  of  the 
death,  not  considering  •  •  •  the 
contributory  negligence  of  the  in- 
testate, if  there  was  any.  There  was 
a  clear  violation  of  the  ordinance 
when  the  lumber  was  piled  in  Perry 
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street,  and  this  was  negligence  per 
se;  or,  in  other  words,  it  was  negli- 
gence as  matter  of  law,  to  be  de- 
clared by  the  court,  but  it  was  not 
actionable  negligence,  as  it  may  have 
resulted  in  no  actual  harm.  In  or- 
der to  make  it  actionable,  it  was 
necessary  to  show  that  it  was  the 
proximato  cause  of  the  death,  as  the 
two  must  unite  so  as  to  become  ac- 
tionable." 

In  our  case,  the  defendant's  acts 
were  a  flagrant  and  even  startling 
breach  of  private  and  public  duty. 
The  situation  was  so  threatening 
that  the  volatile  gas  set  free  by  con- 
tact of  the  carbon  and  hydrogen 
with  the  oxygen  of  the  air  needed 
only  the  slightest  touch  of  Are  to 
produce  an  explosion  which  would 
almost  have  wrecked  the  city  if  it 
had  extended  to  the  quantity  in  the 
large  tanks.  As  it  was,  the  damage 
wrought  was  very  extensive.  The 
law  will  not  excuse  such  careless- 
ness, and  even  rashness,  in  dealing 
with  this  high  explosive,  which 
wrought  havoc  even  in  this  instance. 
Many  authorities  could  be  cited  in 
support  of  this  proposition,  but  it  is 
needless  to  review  or  examine  them 
here  and  now.  The  defendant  had 
no  watchman  on  its  premises  to 
guard  against  an  explosion,  or  to 
stop  the  leak,  which  he  could  have 
done  easily.  It  is  said  in  Shearman 
&  Redfield  on  Negligence  6tfa  ed.  vol. 
8,  §  689 :  "The  owner  or  controller 
of  dangerous  goods,  such  as  gun- 
powder and  other  explosives,  who 
keeps  them  on  his  premises,  does  so 
at  his  own  peril,  and  he  is  bound  to 
exercise  great  care  to  prevent  an  in- 
jury which  a  prudent  man  would  rea- 
sonably foresee  might  result  there- 
from. It  is  not  always,  however,  a 
question  of  due  care.  Whether  the 
keeping  of  guni>owder  or  other  ex- 
plosives upon  private  premises  con- 
stitutes a  nuisance  depends  upon  the 
locally,  the  quantity,  and  the  sur- 
rounding circumstances,  without  re- 
gard to  the  question  whether  it  was 
kept  carelessly  or  negligently.  It  is 
clear,  however,  that  a  bailee  of 
goods,  of  the  explosive  nature  of 
which  he  had  no  knowledge,  is  bound 


to  use  only  ordinary  care  in  refer- 
ence to  them ;  having  used  that  care, 
he  is  not  responsible  for  the  con- 
sequences of  an  explosion/'  §  689, 
supra,  and  notes. 

We  also  think  there  is  evidence 
that  if  the  gasolene  had  been  handled 
with  care,  an  explosion  would  have 
been  avoided,  as  it  actually  had  been 
for  some  time,  and  therefore  there 
arose  a  fair  presumption,  sufficieirt 
to  carry  the  case  to  the  jury,  that 
there  was  negligence.  1  Shearm. 
&  Redf.  Neg.  6th  ed.  §  60;  Illinois 
C-  R.  Co.  V.  Phillips,  55  111.  194; 
Bahr  v.  Lombard,  53  N.  J.  L.  233, 21 
Atl.  190,  23  Atl.  167,  16  Am.  Neg. 
Cas.  689  (explosion  of  oil  pipe) ; 
Grimsley  v.  Hankins  (D.  C.)  46  Fed. 
400 ;  3  Shearm.  &  Redf.  Neg.  6th  ed. 
§  689,  and  notes.  But  caution  should 
be  taken  to  apply  this  rule  accordr 
ing  to  Page  v.  Camp  Mfg.  Co.  —  N. 
C.  — ,  104  S.  E.  667,  as  to  the  burden 
of  proof.  See  also  1  Shearm.  &  Redf. 
Neg.  §  58.  It  was  held  in  Rudder  ▼. 
Koopman,  116  Ala.  882,  37  KRA. 
489,  22  So.  601:  ''The  storing  of 
large  quantities  of  gunpowder  and 
dynamite  in.  a  wooden  building,  lo- 
cated within  the  corporate  limits  of 
a  city  or  town  in  a  thickly  settled  or 
populated  portion  of  said  eity  or 
town,  and  in  proximi^  to  many 
buildings,  constitutes  a  nuisanpe, 
rendering  the  owner  thereof  respon- 
sible for  injuries  resulting  from  its 
explosion.  In  an  action  to  recover 
damages  to  plaintiff's  building,  re- 
sulting from  the  explosion  of  gun- 
powder and  dynamite,  a  complaint 
which  avers  that  the  defendant 
stored  large  quantities  of  dynamite 
and  gunpowder  in  a  wooden  build- 
ing in  a  thickly  settled  portion  of  an 
incorporated  town,  in  proximity  to 
plaintiff's  building,  and  that,  the  de- 
fendant's building  having  caught 
fire,  the  dynamite  and  powder  stored 
therein  exploded  with  such  force 
and  violence  as  to  cast  firebrands 
upon  plaintiff's  building,  whereby  it 
and  its  contents  were  set  on  fire  and 
consumed,  sufficiently  states  a  cause 
of  action,  without  averring  specific 
acts  of  negligence  on  the  part  of  the 
defendants  in  the  manner  or  mode 
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of  keeping  the  dynamite  and  gun- 
powder." Lewis  V.  Hughes,  12  Colo. 
208,  20  Pac.  621  (gasolene  case) . 

Watson  V.  Kentucky  &  I.  Bridge  & 
R.  Co.  137  Ky.  619, 126  S.  W.  146,  is 
a  case  much  like  ours,  and  there  the 
court  held  that  ''evidence,  in  an  ac- 
tion for  damages  caused  by  an  ex- 
plosion of  gas  generated  from  gaso- 
lene running  from  the  broken  valve 
of  a  derailed  tank  car,  held  to  pre- 
sent a  question  for  the  jury  as  to  the 
proximate  cause  of  plaintiff's  in- 
juries." 

The  question  of  proximate  cause 
is  for  the  jury.  The  court  in  that 
case  further  said :  'If  the  presence 
on  Madison  street  in  the  city  of 
Louisville  of  the  great  volume  of 
loose  gas  that  arose  from  the  escap- 
ing gasolene  was  caused  by  the  neg- 
ligence of  the  appellee,  bridge  and 
railroad  company,  it  seems  to  us  that 
the  probable  consequences  of  its 
coming  in  contact  with  fire  and 
causing  an  explosion  was  too  plain 
a  proposition  to  admit  of  doubt.  In- 
deed, it  was  most  probable  that 
someone  would  strike  a  match  to 
light  a  cigar,  or  for  other  purposes, 
in  the  midst  of  the  gas.  In  our  opin- 
ion, therefore,  the  act  of  one  light- 
ing or  throwing  a  match  under  such 
circiunstances  cannot  be  said  to  be 
the  [only]  efficient  cause  of  the  ex- 
plosion. It  did  not,  of  itself,  pro- 
duce the  explosion,  nor  could  it  have 
done  so  without  the  assistance  and 
contribution  resulting  from  the  pri- 
mary negligence,  if  there  was  such 
negligence,  on  the  part  of  the  appel- 
lee, bridge  and  railroad  company,  in 
furnishing  the  presence  of  the  gas  in 
the  street." 

If  a  third  party's  act  co-operated 

with  defendant's  in 
producing  the  dam- 
age, defendant  is 
liable.  Grand  Trunk  R.  Co.  v.  Cum- 
mings,  106  U.  S.  700,  27  L.  ed.  266, 
1  Sup.  Ct.  Rep.  493 ;  Harton  v.  For- 
est City  Teleph.  Co.  141  N.  C.  465, 
54  S.  E.  299. 

The  jury  could  well  have  found 
from  the  evidence  in  this  case  that 
the  red  gasolene  ran  from  the  de- 
fendant's warehpuse  by  reason  of  its 
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negligence,  and ,  also  that  it  Ivas  ex- 
posed to  contact  with  fire  because  of 
the  sparks  flying  from  the  engines  of  * 
the  railroad  companies,  which  were 
constantly  passing  up  and  down  the 
double  tracks,  and  on  its  sidings,  or 
to  the  thoughtlessness  or  careless- 
ness of  passers-by  in  smoking 
cigars,  or  to  cigarette  smokers.  It 
does  not  clearly  appear  at  what 
point  the  fire  first  started.  To  have 
such  a  place  as  defendant's  plant 
unguarded  in  such  a  situation,  where 
the  gasolene  ran  un- 


-•effect  of 

co-opemtlBi? 

eavae. 


der  it,  and  in  touch  ;;:JJiJi*J^e- 

Witil  two  streets,  in-    umraarded 

to  which  gasolene  fSTtw'' 
could  escape  from 
its  premises,  was,  at  least,  little 
short  of  criminal  negligence.  It  is 
said  in  Ruling  Case  Law,  one  of  the 
most  excellent  and  reliable  of  the 
standard  treatises,  volume  11,  page 
660 :  "Owing  to  its  more  dangerous 
character,  the  rule  is  different,  how- 
ever, as  to  the  storage  of  gasolene. 
Though  the  storage  of  gasolene  on 
premises  adjacent  to  or  adjoining 
the  premises  of  another  be  not  re- 
garded as  a  private  nuisance  per  se, 
it  may,  nevertheless,  become  such, 
considering  the  locality,  the  quan- 
tity, and  the  surrounding  circum- 
stances, and  would  not  necessarily 
depend  upon  the  degree  of  care  used 
in  its  storage,  or  upon  whether  every 
precaution  that  human  ingenuity 
has  conceived  has  been  made  use  of 
in  the  construction  of  the  tanks,  con- 
sidering the  dangerous  character  of 
the  substance  and  its  power  as  an 
explosive,  of  which  the  courts  can 
well  take  judicial  notice,  and  also 
considering  the  fact  that  accidents 
in  the  operation  of  the  most  perfect 
mechanism  will  occur.  It  cannot  be 
said  that  to  have  a  great  quantity  of 
such  an  agency  stored  within  but  a 
few  feet  of  one's  dwelling  house  is 
not  sufficient  to  be  an  unreasonable 
interference  with  the  comfortable 
enjoyment  of  that  home." 

The  cases  cited  by  defendant  in 
its  brief  are  not  in* point,  as  no  stat- 
ute or  ordinance  was  violated,  and 
tiiere  was  no  legal  evidence  of  any 
negligence,  as  held  by  those  courts. 


1306 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R 


while  here  there  are  both  elements. 
The  facts  fairly  to  be  deduced  from 
>the  evidence  of  plaintiff  show  that 
there  was  palpable  negligence. 

In  some  cases,  the  courts  have 
found  circumstances  which  were 
considered  such  as  to  make  the  stor- 
age of  gas  or  oil  a  nuisance.  Thus 
it  was  held  in  O'Hare  v.  Nelson,  71 
N.  J.  Eq.  161,  63  Atl.  836,  that  in  a 
thickly  built-up  portion  of  a  large 
city,  where  there  are  many  frame 
buildings,  the  storage  of  large  quan- 
tities of  gasolene  in  a  frame  build- 
ing, where  it  is  liable  to  be  ignited, 
constitutes  a  nuisance.  So  a  tank 
for  the  storage  of  gas,  maintained 
in  railroad  yards  in  the  heart  of  a 
city,  and  surrounded  by  buildings, 
constitutes  a  nuisance.  Levin  v. 
New  York  C.  &  H.  R.  R.  Co.  (Sup.) 
133  N.  Y.  Supp.  467.  To  deposit 
and  keep  excessive  quantities  of  a 
highly  inflanunable  and  explosive 
substance  such  as  naphtha  in  an  im- 
portant section  of  London  was  held 
to  be  an  indictable  nuisance.  Reg. 
V.  Lister,  26  L.  J.  Mag.  Cas.  N.  S. 
196,  Dears.  &  B.  C.  C.  209,  3  Jur. 
N.  S.  570,  5  Week.  Rep.  626,  7  Cox, 
C.  C.  342.  Where  oil  stored  in  a 
tank  is  so  located  with  respect  to  a 
dwelling  house  as  to  place  it  in  dan- 
ger, and  so  seriously  interfere  with 
its  enjoyment,  it  is  held  to  be  a  nui- 
sance. McGregor  v.  Camden,  47  W. 
Va.  193,  34  S.  E.  936,  20  Mor.  Min. 
Rep.  274.  In  Heeg  v.  Licht,  80  N.  Y. 
579,  682,  36  Am.  Rep.  654,  11  Mor. 
Min.  Rep.  74,  the  court,  speaking  of 
private  nuisances,  said:  "Private 
nuisance  is  defined  to  be  anything 
done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments 
of  another.  3  Bl.  Com.  216.  Any  un- 
warrantable, unreasonable,  or  unlaw- 
ful use  by  a  person  of  his  own  prop- 
erty, real  or  personal,  to  the  injury 
of  another,  comes  within  the  defini- 
tion stated,  and  renders  the  owner 
or  possessor  liable  for  all  damages 
arising  from  such  use.  Wood,  Nui- 
sances, §  1.  and  authorities  cited. 
The  cases  which  are  regarded  as  pri- 
vate nuisances  are  numerous,  and 
the  books  are  full  of  decisions  hold* 
ing  the  parties  answerable  for  the 


injuries  which  result  from  their  be- 
ing maintained.  The  rule  is  of  uni- 
versal application  that,  while  a  man 
may  prosecute  such  business  as  he 
chooses  on  his  own  premises,  he  has 
no  right  to  erect  and  maintain  a  nui- 
sance to  the  injury  of  an  adjoining 
proprietor  or  of  his  neighbors,  even 
in  the  pursuit  of  a  lawful  trade," — 
citing  Aldred's  Case,  9  Coke,  58,  77 
Eng.  Reprint,  816,  2  Eng.  RuL  Cas. 
559;  Brady  v.  Weeks,  3  Barb.  159; 
Dubois  V.  Budlong,  15  Abb.  Pr.  445 ; 
Weir's  Appeal,  74  Pa..  230. 

A  very  strong  view  of  the  ques- 
tion of  nuisance  is  stated  by  Judge 
Miller,  in  Heeg  v.  Licht,  supra,  as 
follows :  "The  defendant  had  erect- 
ed a  building  and  stored  materials 
therein,  which,  from  their  character, 
were  liable  to  and  actually  did  ex- 
plode, causing  injury  to  the  plaintiff. 
The  fact  that  the  explosion  took 
place  tends  to  establish  that  the 
magazine  was  dangerous  and  liable 
to  cause  damage  to  the  property  of 
persons  residing  in  the  vicini^. 
The  locality  of  works  of  this  descrip- 
tion must  depend  upon  the  neighbor- 
hood in  which  they  are  situated.  In 
a  city,  with  buildings  inmiediately 
contiguous  and  persons  constantly 
passing,  there  could  be  no  question 
that  such  an  erection  would  be  un- 
lawful and  unauthorized.  An  explo- 
sion under  such  circumstances, 
independent  of  any  municipal  regu- 
lations, would  render  the  owner 
amenable  for  all  damages  arising 
therefrom.  That  the  defendant's 
establishment  was  outside  of  the 
territorial  limits  of  a  city  does  not 
relieve  the  owner  from  responsibility 
or  alter  the  case,  if  the  dangerous 
erection  was  in  close  contiguity  with 
dwelling  houses  or  buildings,  which 
might  be  injured  or  destroyed  in 
case  of  an  explosion.  The  fact  that 
the  magazine  was  liable  to  such  a 
contingency,  which  could  not  be 
guarded  against  or  averted  by  the 
greatest  degree  of  care  and  vifi^i. 
lance,  evinces  its  dangerous  charac- 
ter, and  might,  in  some  localities, 
render  it  a  private  nuisance.  In 
such  a  case,  the  rule  which  exoner- 
ates a  par^  engaged  in  a  lawful 
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business,  when  free  from  negligence, 
has  no  application." 

We  may  well  conclude  this  opin- 
ion by  referring  to  a  case  which 
seems  to  resemble  this  one  more 
closely  than  any  other,  the  only  dif- 
ference being  that  the  case  at  bar 
contains  much  stronger  evidence  to 
establish  a  nuisance  than  that  in  the 
cited  case.  It  is  there  said:  '-We 
may  grant  that  the  storage  of  gaso- 
lene on  premises  adjacent  to  or  ad- 
joining the  premises  of  another  is 
not  a  private  nuisance  per  se.  It 
might,  however,  become  such,  con- 
sidering the  locality,  the  quantity, 
and  the  surrounding  circumstances, 
and  would  not  necessarily  depend  up* 
on  the  degree  of  care  used  in  its 
storage.  Heeg  v.  Licht,  supra;  29 
Cyc.  1177.  We  may  also  concede 
that  in  the  instant  case  every  pre- 
caution that  human  ingenuity  has 
conceived  has  been  made  use  of  in 
the  construction  of  the  tanks,  as 
testified  to  by  defendant's  experts. 
Considering,  however,  the  dangerous 
character  of  the  substance  and  its 
power  as  an  explosive,  of  which,  in 
this  age  of  its  wonderful  develop* 
ment  as  a  power  to  propef  automo- 
biles, traction  engines,  and  airships, 
we  can  well  take  judicial  notice,  and 
also  considering  human  fallibility, 
that  accidents  in  the  operation  of  the 
most  perfect  mechanism  will  occur, 
and  all  that  it  needs  to  change  what 
is,  when  properly  protected,  a  harm- 
less agency,  to  a  most  dangerous  ex* 
plosive,  is  a  careless  person,  can  it 
be  said  that  to  have  20,000  gallons  of 
such  an  agency  stored  within  but  a 
few  feet  of  one's  dwelling  house  is 
not  sufficient  to  be  an  unreasonable 
interference  with  the  comfortable 
enjoyment  of  that  home  ?  This  is  a 
pinredy  residence  district  of  the  city, 
and  was  such  before  the  defendant 
began  operating  its  dry-cleaning 
business,  and  it  must  be  apparent  to 
any  fair-minded  person  that  the  lo« 
cation  of  these  tanks  in  such  imme« 
diate  proximity  to  complainant 
Whittemore's  house  would  necessa- 
rily damage  his  property."  Whitte- 
more  v.  Baxter  Laundry  Co. .  181 
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105   B.  JB,  425.) 

Mich.  564,  62  L.R.A.(N.S.)  930,  148 
N.  W.  437,  Ann.  Cas.  1916C,  818. 

We  need  not  discuss  the  maxim 
"res  ipsa  loquitur"  any  further  than 
we  already  have,  for  it  is  not  neces- 
sary to  do  so. 

As  to  the  probability  of  the  fire 
reaching  the  liquid  fluid  from  de- 
fendant's premises  and  touching  off 
the  volatile  gas  produced  by  its  con- 
tact with  the  air,  from  which  it  re- 
ceived the  oxygen;  there  can  be  no 
dispute  that  the  evidence  permitted 
the  inference  by  the  jury  that  a 
spark  from  an  engine  of  the  railroad 
company  caused  the  explosion,  or 
live  ashes  dropped  from  the  cigar- 
ette or  cigar  of  a  passer-by.  It 
would  not  have  exploded  but  from 
some  such,  or  similar,  cause.  That 
it  was  a  permissible  inference  is  ful- 
ly decided  in  the  cases,  as  to  sparks 
falling  from  railroad  engines  and  ig- 
niting the  combustible  material  on 
the  right  of  way,  or  contiguous 
lands,  and  thereby  destroying  tim*- 
ber  .and  other  property,  such  as  Sim- 
mons v.  John  L.  Roper  Lumber  Co. 
174  N.  C.  220,  93  S.  E.  736 ;  White- 
hurst  v.  Atlantic  Coast  Line  R.  Co. 
146  N.  C.  588,  60  S.  E.  648 ;  Moore  v« 
Rowland  Lumber  Co.  175  N.  C.  205, 
95  S.  E.  175 ;  Deppe  v.  Atlantic  Coast 
Line  R.  Co.  152  N.  C.  79,  67  S.  E. 
262 ;  McRainey  v.  Virginia  &  C.  S.  R. 
Co.  168  N.  C.  572, 84  S.  E.  851 ;  Fitz- 
gerald  v.  Southern  R.  Co.  141  N.  Ct 
531,  6  L.R.A.(N.S.)  837,  54  S.  E. 
891;  Hardy  v.  Hines  Bros.  Lumber 
Co.  160  N.  C.  116,  42  L.R.A.(N.S.) 
759,  75  S.  E.  855.  We  said  in  the 
Simmons  Case,  supra:  'The  cause 
of  the  fire  is  not  required  to  be 
shown  by  direct  and  positive  proof, 
or  by  the  testimony  of  an  eyewit: 
ness.  It  may,  as  we  have  seen,  be  tn-f 
ferred  from  circumstances,  and 
there  are  many  facts  like  this  one 
which  cannot  be  established  in  any 
other  way.  It  is  true  that  there 
must  be  a  causal  connection  between 
the  fire  and  its  supposed  origin,  but 
this  may  be  shown  by  reasonable  in- 
ference from  the  admitted  or  known 
[or  proven]  facts,  or  otherwise  pre- 
sumptive evidence  would  be  exclud-i 
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ed.  We  have  held  proof  as  to  the 
emission  of  sparks  from  locomotives 
or  stationary  engines  to  be  sufficient 
for  the  purpose  of  showing  that  a 
fire  was  started  by  them,  where  no 
ofie  saw  the  sparks  dropping  on  the 
place  which  was  burned,  and  for  the 
reason  that  surrounding  circum- 
stances tended  to • prove  that  they 
were  the  cause  of  the  fire,  by  reason- 
able presumption  or  inference." 

In  Deppe's  Casfe,  152  N.  C.  79,  67 
S.  E.  262,  where  it  was  contended 
that  no  witness  testified  that  he  ac- 
tually saw  sparks  emitted  from  the 
engine  and  fall  on  the  lumber  kiln, 
the  court  said :  'In  considering  this 
contention  it  must  be  remembered 
that  this  fire  occurred  in  the  day- 
time, and  the  brilliancy  of  a  summer 
sun"  rendered  any  sparks  as  emitted 
invisible  to  "the  human  eye.  That 
no  one  saw  the  sparks  ignite  the 
burned  property  was  the  fact  in  Mc- 
Millan V.  Wilmington  &  W.  R.  Co. 
126  N.  C.  725,  86  S.  E.  129,  and  Wil- 
liams V.  Atlantic  Ck)ast  Line  R..  Co. 
140  N.  C.  623,  53  S.  E.  448,  in  which 
latter  case  this  court  comments  upon 
a  similar  contention:  'No  one  tes- 
tified that  he  saw  the  sparks  fall 
from  the  engine  upon  the  right  of 
way,' " — and  said  in  respect  thereto 
that  "it  is  rarely  that  this  can  be 
shown  by  eyewitnesses." 

The  nonsuit  was  properly  refused 
by  the  presiding  judge.  The  evi- 
dence was  ample  for  the  considera- 
tion of  the  jury,  and  we  may  add  was 
almost  as  strong  as  it  could  possibly 
be.  The  defendant  must  have  had 
full  knowledge  of  the  facts,  or  at 
least  should  have  had  it,  and  never- 
theless it  introduced  no  testimony, 
and  left  the  jury  at  liberty  to  infer 
that  it  either  had  no  explanation  or 
excuse  to  offer,  or  that  the  explosion 
could  have  been  prevented  by  the 
exercilse  of  ordinary  care,  and  there 
was  no  alternative  but  to  return  a 

verdict  against  it. 
They  were  left  to 
consider  its  silence 
as  a  damaging  cir- 
cumstance against  it,  for  the  facts  in 
evidence  required  some  sort  of  expla- 
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nation  from  it,  and  it  was  not  forth- 
coming. Its  refusal  to  expFain  was  a 
relevant  and  competent  circum- 
stance against  it.  Goodman  v.  Sapp, 
102  N.  C.  477,  9  S.  E.  483.  The  re- 
suit  should  have  been  expected.  A 
party  may  rely  upon  the  weakness 
of  his  adversary's  proof,  if  he  deems 
it  safe  and  expedient  to  do  so,  but 
he  takes  the  risk,  and  sometimes  a 
great  oiie,  in  taking  that  course. 
The  plaintiff's  testimony,  in  this 
case,  was  not  only  strong,  but  cogent 
and  convincing.  The  circumstances 
here  tended  to  show  that  the  explo- 
sive gas,  which  had  reached  the 
flashing  point,  and  was  enveloping 
the  stream  of  fluid,  in  its  course  to- 
wards the  railroad,  and  spreading  in 
every  direction,  was  set  off  by  a 
spark  from  one  of  the  passing  en- 
gines. The  jury  could  well  have 
drawn  this  inference.  It  was  for- 
tunate that  the  havoc  caused  by  the 
explosion  was  not  more  extensive, 
considering  that  many  residences, 
and  a  large  normal  college  were  so 
close  to  the  defendant's  plant. 

Here  was  a  large  plant,  intended 
to    siipply    the    in-  ^,    .    . 

m     1  -*•*'*'♦•'  \  Kx  plosion— 

habitants  of  a  flour-  liability  for 
ishing  city  with  iSiSfni^'oV"" 
these  widely  used  ■••*^^*eti"' 
products  of  petrole-  ^'^ 
um,  which  were  of  a  highly  explo- 
sive character  when  allowed  to  es- 
cape from  their  containers  and 
become  exposed  to  another  chemical 
element,  the  oxygen  of  the  air.  That 
the  gasolene  did  thus  escape  is  be- 
yond dispute,  and  yet,  by  the  exer- 
cise of  the  slightest  care  on  the  part 
of  this  apparently  affluent  company, 
it  could  have  been  prevented.  De- 
fendant, though,  seemed  to  be  more 
intent  upon  profits  than  upon  safety, 
or  upon  making  a  small  expenditure 
for  a  watchman,  than  upon  safe- 
guarding the  people  of  a  large  city 
against  a  terrible  catastrophe,  in- 
volving immense  loss  of  life  and 
property,  hence  the  fatality  in  this 
case,  which  could  easily  have  been 
avoided  by  proper  care. 

Defendant  was  just  as  culpable  as 
the  gas  company  which  permitted  a 
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live  wire  to  dangle  from  one  of  its 
poles,  as  in  the  Haynes  Case,  114 
K  C.  203,  26  L.R.A.  810,  41  Am.  St. 
Rep.  786, 19  S»  E.  344,  supra,  or  the 
railroad  company  which  permitted 
live  sparks  to  fly  from  its  defective 
smokestack,  or  live  coals  to  fall  from 
its  defective  fire  box,  as  in  Aycock's 
Case,  89  N.  G.  321,  and  in  many  of 
a  like  kind.  It  plainly  violated  Ordi- 
nance 412  when  it  failed  to  get  a 
license,  and  also  when  it  constructed 
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its  plant  contrary  to  their  provi- 
sions. 

The  charge  of  Judge  McEIroy  was 
fair  and  plainly  so  to  the  defendant, 
and  devoid  of  any  error ;  it  was  also 
exceptionally  lucid  and  strong  in  its 
statement  of  the  law  applicable  to 
the  case. 

The  exceptions  of  the  defendant 
are  found  to  be  without  any  real 
merit,  and  we  therefore  affirm  the 
judgment. 


ANNOTATION. 

Violalioa  of  statute  or  ordmanoe  in  relation  to  ezplotivas  as  ground  of  action 
in  faivor  of  one  injured  in  pers«m  or  property  by  explosion* 


I.  Introductory,  1809. 
II.  Actionable  per  se: 

a.  In  general,  1311. 

b.  Theory  of  nuisance,  1311. 

c.  Theory  of  negligence  per  se,  1312. 

III.  Evidence  for  the  jury,  1314. 

IV.  No  civil  action,  1314. 
V.  Massachusetts,  1315. 

VI.  Miscellaneous,  1316. 

J.  introductory. 

This  annotation  does  not  include 
cases  where  the  statute  expressly  pro- 
vides that  there  shall  be  a  civil  action 
for  damages  caused  by  its  violation. 

Gases  of  intentional  explosions,  such 
as  blasting,  shooting  of  firearms,  etc., 
are  excluded.  The  question  of  con- 
tributory negligence  in  disobeying  a 
statute  or  ordinance  is  also  excluded. 

The  cases  on  the  subject  which  re- 
late to  explosives  are  so  few  that  in 
themsslves  they  give  little  information 
upon  the  state  of  the  law  in  any  par- 
ticular jurisdiction  upon  what  may  be 
called  ''statutory  negligence." 

The  conduct  of  the  defendant  in 
disobedience  of  statute  or  ordinance  in 
regard  to  explosives  often  amounts  to 
nuisance  or  negligence  at  common  law, 
and  in  these  cases  it  is  generally  dif- 
ficult to  determine  how  far  the  court 
means  to  rest  its  decision  upon  such 
disobedience;  and  even  where  the 
court  in  terms  rests  its*  decision  ex- 
pressly upon  the  violation  of  the  stat- 
ute or  ordTnance,  the  decision  as  a 
precedent  may  not  give  entire  satis- 
faction, if  the  result  would  have  been 


the  same  at  common  law,  irrespective 
of  the  statute  or  ordinance. 

Persons    prot«oted   by   the    statute    ov 
ordinaaee. 

In  negligence  predicated  upon  the 
violation  of  a  statute  or  ordinance  it 
is  a  condition  of  liability  that  the  in- 
jury be  done  to  one  of  the  class  de- 
signed to  be  protected  by  the  statute 
or  ordinance.  See  Kinney  v.  Koopman 
(Ala.) ;  Ives  v.  Welden  (Iowa) ;  and 
Pinson  v.  Young  (Kan.)»  infra,  II.  c. 

It  seems  to  have  been  partially  upon 
this  principle  that  Molin  v.  Wisconsin 
Land  &  Lumber  Co.  (1913)  177  Mich. 
524,  48  L.RJ^.(N.S.)  876,  148  N.  W. 
€24,  was  decided.  It  was  there  held 
that  violation  by  one  who  has  licensed 
others  to  use  his  shop  for  shelter  and 
warmth,  and  to  build  a  fire  in  a  stove 
therein,  of  a  statute  requiring  gaso- 
lene to  be  kept  in  a  properly  labeled 
can,  does  not  render  him  liable  in  dam- 
ages to  one  of  the  licensees  through 
explosion  of  the  stove  because  of  an 
attempt  to  use  fiuid  from  an  unlabeled 
can  to  start  the  fire,  on  the  supposi- 
tion that  it  was  kerosene,  if  there  was 
no  custom  or  practice  in  the  locality  of 
starting  fires  with  oil,  by  reason  of 
which  the  property  owner  should  have 
anticipated  an  attempt  to  use  fluid 
from  the  can  to  start  a  fire.  (The 
reader  will  remember,  however,  that 
there  are  cases  where  the  courts  liave 
taken  judicial  notice  of  the  custom  of 
lighting  fires  with  oil.) 
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The  question  as  to  the  persons  in- 
tended to  be  protected  is,  of  course, 
involved  in  the  cases  of  injury  to  re- 
mote purchasers.  See  Peterson  v. 
Standard  Oil  Co.  (Or.) ;  Ellis  v.  Re- 
public Oil  Co.  (Iowa) ;  and  Stowell  v. 
Standard  Oil  Co.  (Mich.)  infra,  II.  c; 
and  compare  National  Oil  Co.  v.  Ran- 
kin (Kan.)  infra,  IV. 

It  has  been. held  that  a  boy  tres- 
passer, who  stole  dynamite  and  was 
injured  while  playing  with  it,  might 
recover  of  one  who  disobeyed  an  ordi- 
nance in  the  keeping  of  the  dynamite. 
Olson  V.  Gill  Home  Invest.  Co.  (1910) 
58  Wash.  151,  27  L.R.A.  (N.S.)  884,  108 
Pac.  140,  infra,  IL  c. 

.But  see  Perry  v.  Rochester  Lime  Co. 
(1916)  219  N.  Y.  60,  L.R.A.1917B,  1058, 
113  N.  E.  529,  infra,  and  Horan  v. 
Watertown  (1914)  217  Mass.  185,  104 
N.  E.  464,  infra. 

The  general  question  as  to  the  lia- 
bility, for  injury  to  children  by  ex- 
plosives left  accessible  to  them  is, 
however,  beyond  the  scope  of  this  an- 
notation. 


The  question  of  proximate  cause  is, 
of  course,  always  present,  even  when 
the  right  of  action  is  based  upon  the 
violation  of  a  statute  or  ordinance. 
See  Armour  v.  Wanamaker  (1913)  120 
C.  C.  A.  529,  202  Fed.  423,  infra,  III.; 
Laflin  &  R.  Powder  Co.  v.  Tearney 
(1890)  131  111.  822,  7  L.R.A.  262,  19 
Am.  St.  Rep.  34,  23  N.  E.  389,  infra, 
II.  c. 

Thus,  in  Wright  v.  Chicago  &  N.  W. 
R.  Co.  (1888)  27  IlL  App.  200,  it  was 
held  that  the  mere  keeping  of  oil  in  a 
building,  although  prohibited  by  an 
ordinance,  was  not  alone  sufficient  for 
recovery  by  one  whose  property  took 
fire  from  an  explosion  of  the  oil,  as  it 
was  still  a  question  of  fact  whether 
the  damage  alleged  was  the  proximate 
consequence  of  such  keeping. 

In  DuBois  v.  Luthmers  (1910)  147 
Iowa,  315,  126  N.  W.  147,  where  the 
statute  prohibited  a  delivery  of  gaso- 
lene, except  in  cans  of  a  certain  kind, 
and  the  plaintiff  herself  carried  to  the 
defendant  and  had  filled  a  can  that 
was  possibly  improper  under  the  stat- 
ute, the  court  said  that,  although  the 
defendant's  act  may  have  been  a  vio- 


lation of  law,  it  was  in  no  sense  tbe 
proximate  cause  of  the  plaintiff's  in- 
juries. 

In  Perry  v.  Rochester  Lime  Go. 
(1916)  219  N.  Y.  60,  L.R.A.1917B,  1058, 
113  N.  E.  529,  it  was  held  that  wrong- 
fully leaving  explosives  stored  in  a 
public  place  is  not  the  proximate 
cause  of  the  injury  where  boys  take 
an  unmarked  box  of  explosives  from 
the  unlocked  chest  where  it  was  stored, 
and,  after  concealing  it  overnight, 
attempt  to  make  some  use  of  it  the 
next  day,  when  an  explosion  occurs, 
to  the  injury  of  a  playmate  who  is  with 
them.  The  court  said :  "The  defend- 
ant stored  the  explosives  without  a 
permit,  and  in  violation  of  an  ordi- 
nance. It  stored  them,  moreover,  in  a 
public  place.  It  thus  became  a  wrong- 
doer, and  answerable  as  such  for  the 
proximate  consequences  of  the  wrong. 
It  became  answerable,  in  other  words, 
for  those  consequences  that  ought  to 
have  been  foreseen  by  a  reasonably 
prudent  man.  .  .  .  But  we  cannot 
say  that  what  was  done  with  these  ex- 
plosives was  something  that  ought  to 
have  been  foreseen." 

The  intervening  conduct  of  boys 
who  unlawfully  took  *  dynamite  from 
a  box  and  used  it  for  the  amusement 
of  themselves  and  their  companions, 
and  not  the  negligence  of  the  agents 
of  the  town  in  leaving  the  dynamite  in 
an  unlocked  and  unguarded  tool  chest 
within  the  limits  of  a  highway,  in  vio- 
lation of  police  regulations  adopted  in 
accordance  with  statute,  was  held  in 
Horan  v.  Watertown  (1914)  217  Masa 
185,  104  N.  E.  464,  to  be  the  proximate 
cause  of  an  accident  to  a  seven-year- 
old  child  through  an  explosion  of  the 
dynamite,  caused  by  the  act  of  such 
child's  companions,  from  seven  to 
fourteen  years  of  age,  who,  while  play- 
ing near  the  highway,  took  the  dyna- 
mite out  of  the  chest  and  threw  it  up- 
on a  bonfire  which  they  had  built  in  a 
field. 

It  was  held  in  Stone  v.  Boston  &  A 
R.  Co.  (1898)  171  Mass.  536,  41  L.R.A 
794,  51  N.  E;  1,  4  Am.  Neg.  Rep.  490, 
that  negligence  in. storing  oil  upon  a 
station  platform,  and  permitting  it  t6 
remain  there,  in  violation  of  statute 
is  not  the  proximate  cause  of  damage 
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to  the  plaintiffs  buildings  and  prop- 
erty by  a  fire  which  is  stf^rted  by  the 
careless  dropping  of  a  match  by  a  man 
who  comes  to  the  platform  to  deliver 
goodSy  and  who  is  in  no  sense  a  serv- 
ant, agents  or  guest  of  the  railroad 
company. 

II.  AoHanable  per  se» 

a.  In  general. 

(As  above  indicated,  although  the 
disobedience  of  statute  or  ordinance 
may  be  actionable  per  se,  there  are 
still  to  be  considered  the  questions  of 
proximate  cause,  and  whether  the  per- 
son injured  is  one  of  the  class  intended 
to  be  protected  by  the  statute.) 

In  Smith  v.  Mine  &  Smelter  Supply 
Co.  (1907)  32  Utah,  21,  88  Pac.  683, 
the  court,  in  holding  that  it  was  neg- 
ligence per  se  to  disobey  an  ordinance 
concerning  the  manner  in  which  giant 
powder  should  be  kept  within  a  city, 
said :  "As  to  whether  a  violation  of  a 
law  or  ordinance  constitutes  negli- 
gence per  se  depends  in  a  large  meas- 
ure upon  the  nature  of  the  law  or  ordi- 
nance. When  a  standard  of  duty  or 
care  is  fixed  by  law  or  ordinance,  and 
such  law  or  ordinance  has  reference 
to  the  safety  of  life,  limb,  or  property, 
then,  as  a  matter  of  necessity,  a  vio- 
lation of  such  law  or  ordinance  con- 
stitutes negligence.  In  any  case  the 
standard  is  usually  defined  as  that  de- 
gree of  care  that  men  of  ordinary  care 
and  prudence  usually  exercise.  But, 
when  the  standard  is  fixed  by  law  or 
ordinance,  how  can  one  be  heard  to 
say  that  he  exercised  care  in  exceed- 
ing, or  in  refraining  to  comply  with, 
the  standard  fixed?  There  is,  in  such 
cases,  no  comparison  to  be  made.  Care 
and  prudence  alone  cannot  excuse. 
Exceeding  or  disregarding  the  stand- 
ard of  care  imposed  must  be  held  to 
be  negligence,  if  it  is  anything.  If  it 
is  held' not  to  be  such  per  se,  it  simply 
amounts  to  this:  That  it  is  for  the 
jury  to  say  whether,  in  violating  a 
law  or  ordinance  fixing  a  standard  of 
care  to  be  observed,  the  law  was  care- 
fully or  negligently  violated.  The  vio- 
lation, thus  in  and  of  itself,  would 
mean  nothing,  and  one  would  be  per- 
mitted to  violate  the  law  with  im- 
punity, provided  the  jury  find  it  to 


have  been  carefully  done.  ...  If 
they  found  that  he  had  violated  the 
law  by  his  own  act,  or  by  the  acts  of 
others  chargeable  to  him,  then  there 
would  be  negligence  per  se.  This  neg- 
ligence, however,  standing  alone,  is 
not  civilly  actionable.  The  negligence 
must  in  all  cases  be  found  to  be  the 
proximate  cause  of  the  injury.  The 
court  instructed  the  jury  that  unless 
they  found  that  the  negligence,  if  they 
found  negligence  as  above  stated,  was 
the  proximate  cause  of  the  injury  com- 
plained of,  the  respondent  could  not 
recover.  This,  we  think,  is  a  correct 
statement  of  the  law  pertaining  to 
ordinances  such  as  the  one  in  question 
here.  We  do  not  hold  that  a  violation 
of  all  laws  or  ordinances  constitutes 
negligence  per  se,  but  we  do  hold  that 
the  violation  of  ordinances  designed 
for  the  safety  of  life,  limb,  or  prop- 
erty does  constitute  negligence  per 
se;  and  this,  we  think,  is  supported  by 
the  clear  weight  of  authority." 

In  Peterson  v.  Standard  Oil  Co. 
(1910)  55  Or.  511,  106  Pac.  337,  Ann. 
Cas.  1912A,  625,  infra,  II.  c,  the  court 
said:  ''A  few  states  hold  without 
qualification  that  a  violation  of  a  state 
law  furnishes  only  evidence  of  negli- 
gence, or,  as  the  New  York  courts  say, 
'prima  facie  evidence  of  negligence.' 
This  is  notably  true  of  New  York, 
Delaware,  and  Nebraska;  but  the 
courts  so  holding  are  a  small  minor- 
ity, and,  in  the  opinion  of  the  writer, 
furnish  no  logical  reason  for  such 
holding."  It  is  pointed  out,  however, 
in  the  same  opinion,  that  possibly  in 
Oregon  the  law  in  regard  to  municipal 
ordinances  might  be  different. 

b.  Theory  of  nuisance. 

In  some  of  the  cases  of  explosions, 
the  ground  of  the  decision  is  that  the 
disobedience  of  the  statute  or  ordi- 
nance was  a  nuisance. 

Thus,  it  has  been  held  that  the  main- 
tenance of  a  powder  magazine  contain- 
ing a  large  quantity  of  powder  within 
city  limits,  in  violation  of  a  city  ordi- 
nance, is  a  nuisance  which  renders  the 
party  maintaining  the  magazine  liable 
for  injury  resulting  from  its  explosion 
from  any  cause,  because  its  location 
under  the  ordinance  makes  it  a  nui- 
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4iance.  Hazard  Powder  Go.  v.  Volger 
(1893)  7  C.  C.  A.  130,  12  U.  S.  App. 
665,  58  Fed.  152,  where  it  was  also 
held  that  it  was  not  contributory  negli- 
gence for  the  plaintiff  to  continue  liv- 
ing near  the  magazine. 

The  value  of  the  gunpowder  cases, 
however,  is  not  always  easy  to  deter- 
mine, in  view  of  the  fact  that  it  ia  a 
nuisance  at  common  law  to  keep  large 
<}uantities  of  gunpowder  in  populous 
places. 

In  Cameron  v.  Kenyon-Cdnnell  Com- 
mercial Co.  (1899)  22  Mont.  312,  44 
L.R.A.  508,  74  Am.  St.  Rep.  602,  56 
Pac.  358,  5  Am.  Neg.  Rep.  647,  where 
it  was  held  to  be  a  nuisance  to  keep 
within  a  city  an  amount  of  giant  pow- 
der in  excess  of  the  statutory  limit, 
the  court  .said:  "The  corporation, 
therefore,  by  maintaining  this  nui- 
sance, became  the  subject  of  indict- 
ment for  misdemeanor  (Wharton, 
Crim.  Law,  §  91),  as  well  as  liable  in 
civil  action  for  injury  to  person  or 
property  caused  by  the  nuisance 
(Heeg'v.  Licht  (1880)  80  N.  Y.  579,  86 
Am.  Rep.  654,  11  Moi*.  Min.  Rep.  74). 
These  propositions  are  too  plain  for 
extended  comment."  This  is  rendered 
somewhat  obscure  by  the  fact  that  the 
New  York  case  to  which  the  court  re- 
fers had  nothing  to  do  with  any  stat- 
ute or  ordinance,  but  simply  held  that 
it  was  a  private  nuisance  to  keep  high- 
ly explosive  substances  in  the  city, 
without  reference  to  matters  of  negli- 
gence. 

In  Ricker  v.  McDonald  (1903)  89 
App.  Div.  300,  85  N.  Y.  Supp.  825, 
it  was  held  that  keeping  upwards  of  a 
hundred  pounds  of  dynamite  in  the 
city  of  New  York  was  a  nuisance  both 
at  common  law  and  under  the  statute. 

See  also,  in  this  connection,  Pinson 
V.  Young   (Kan.)   infra,  II.  c. 

c.  Theory  of  negligence  per  se. 

Other  cases  hold  the  disobedience  of 
the  statute  or  ordinance  to  be  negli- 
gence per  se. 

•^  powder. 

It  is  negligence  per  se  to  disobey  an 
ordinance  concerning  the  manner  in 
which  giant  powder  should  be  kept 
ivithin  a  city.    Smith  v.  Mine  &  Smelt- 


ing Supply  Co.  (1906)  82  Utah,  21,  88 
Pac.  683,  supra. 

To  disobey  an  ordinance  forbiddin^r 
the  keeping  of  a  powder  magazine  up- 
on a  lot  smaller  than  prescribed  is 
malfeasance,  making  the  wrongdoer 
liable  for  injury,  by  explosion  of  the 
magazine,  to  the  buildings  on  a  neigh- 
boring lot,  for  the  injury  is  caused  by 
the  disobedience  of  the  ordinance. 
Laflin  &  R.  Powder  Co.  v.  Tearney 
(1890)  131  111.  322,  7  L.R.A.  262,  19 
Am.  St.  Rep.  34,  23  N.  E.  389. 

In  Kinney  v.  Koopman  (1896)  116 
Ala.  310,  37  L.R.A.  497,  67  Am.  St.  Rep. 
119,  22  So.  593,  where  there  was  a 
statute  prohibiting  the  keeping  of 
more  than  50  pounds  of  gunpowder 
for  sale  or  use  within  the  corporate 
limits  of  a  town  or  city,  it  was  held, 
in  reversing  a  judgment  for  the  de- 
fendant, that  if  the  defendant  kept 
gunpowder  in  violation  of  such  stat- 
ute, "and  the  plaintiff,  being  a  person 
intended  to  be  protected  by  the  stat- 
ute, was  damaged  in  consequence  of 
such  violation,^'  the  defendant  would 
be  liable  to  him. 

In  Rathbun  v.  White  (1910)  157  CaL 
248,  107  Pac.  309,  while  a  judgment 
for  the  plaintiff  was  reversed,  it  seems 
to  have  been  the  opinion  of  the  court 
that  keeping  giant  powder  in  a  manner 
contrary  to  a  city  ordinance  inevitably 
threw  upon  the  defendant  the  liabili^ 
for  an  injury  caused  by  its  explosion. 

—  oU. 

It  is  negligence  per  se  to  disobey  a 
statute  requiring  that  the  receptacle 
of  oil  offered  for  sale  should  be  marked 
with  the  degree  of  fire  test  below 
which  the  oil  will  not  burn.  Peterson 
V.  Standard  Oil  Co.  (1910)  55  Or.  511, 
106  Pac.  337,  Ann.  Cas.  1912A,  625, 
where  it  is  suggested  that  the  rule 
might  be  otherwise  in  case  of  dis- 
obedience of  an  ordinance. 

One  who  fills  a  jug  with  gasolene  for 
a  customer,  without  complying  with 
the  statute  requiring  that  no  gasolene 
shall  be  sold  unless  the  package  is 
marked  "gasolene,"  is '  liable  for  in- 
juries to  the  daughter  of  the  customer, 
incurred  while  she  was  lighting  a  fire 
with  it,  believing  it  to  be  kerosene. 
Ives  V.  Welden  (1901)  114  Iowa,  476, 
54  L.R.A.  854,  89  Am.  St.  Rep.  379»  87 


ANNO.— EXPLOSIVES— VIOLATION  OF  STATUTE  OR  OEDINANCE.  1313 


N.  W.  408, 10  Am.  Neg.  Rep.  690,  where 
the  court  said:  "This  statute  is  evi- 
dently for  the  protection  of  all  per- 
sons in  the  state." 

In  Farrell  v.G.  0.  Miller  Go.  (1920) 
—  Minn.  — ,  179  N.  W.  566,  where  the 
defendant  sold  and  delivered  gasolene 
to  a  brother  of  the  plaintiff  in  a  can 
not  colored  or  tagged,  as  required  by 
statute,  and  the  can  was  placed  by  a 
third  person  beside  other  cans  con- 
taining kerosene,  and  the  plaintiff  used 
some  of  its  contents  to  start  a  fire, 
supposing  it  to  be  kerosene,  and  was 
injured  by  an  explosion,  it  was  held 
that  the  act  of  such  third  person  was 
not  an  efficient  intervening  cause  of 
the  injury  to  plaintiff,  relieving  de- 
fendant from  liability.  The  statute  is 
intended  to  protect  persons  from  dan- 
gers arising  from  mistaking  gasolene 
for  something  else.  If  the  disobedi- 
ence of  the  statute  results  in  injury 
to  one  for  whose  protection  it  is 
passed,  liability  follows.  And  it  was 
also  held  that  a  person  who  uses  kero- 
sene in  lighting  a  fire  is  not  neces- 
sarily guilty  of  negligence,  though  a 
distinction  is  to  be  drawn  between  its 
use  for  lighting  a  new  fire  and  its  use 
for  reviving  one  partially  extinct. 

In  Ellis  V.  Republic  Oil  Co.  (1906) 
133  Iowa,  11,  110  N.  W.  20,  the  court, 
in  affirming  a  judgment  against  the 
manufacturer  on  account  of  an  explo- 
sion of  oil  in  the  house  of  a  remote 
purchaser,  said:  'If  the  article  thus 
delivered  .  .  .  for  kerosene  oil  was 
gasolene,  or  kerosene  mixed  with  gaso- 
lene, it  is  obvious  that  some  person  or 
persons  were  negligent  with  respect 
thereto;  for,  to  say  nothing  of  com- 
mon-law rules,  our  law  forbids  the 
sale  of  kerosene  of  a  quality  below 
the  established  standard,  and  of  gaso- 
lene except  under  regulation  as  to 
label  which  shall  give  notice  to  all  of 
its  true  character." 

One  who  sells  oil  without  inspection 
is  liable  to  a  remote  purchaser  for  an 
eicplosion  of  defective  oil,  where  the 
legislature  has  made  a  legal  test  for 
oil,  and  prohibits  the  sale  of  oil  un- 
tested or  uninspected,  as,  where  an 
article  is  dangerous  in  itself,  the  rule 
of  nonliability  to  a  remote  purchaser 

does  not  apply.    Stowell  v.  Standard 
12  A.L.R.— 83. 


Oil  Co.  (1905)  139  Mich.  18, 102  N.  W, 
227,  17  Am.  Neg.  Rep.  569,  where  the 
court  said :  'The  statute  .  .  .  pro- 
vides for  an  inspection  of  kerosene  oil, 
and  makes  it  lawful  to  sell  approved, 
inspected  oil.  It  also  renders  it  un- 
lawful to  sell  rejected  or  condemned 
oil.  The  act  also  makes  it  an  offense 
for  any  person  to  sell  or  attempt  to 
sell  any  illuminating  oils,  whether 
manufactured  in  this  state  or  not,  be- 
fore having  the  same  inspected  as  pro- 
vided in  this  act  This  statute  was 
evidently  enacted  not  alone  for  the 
protection  of  the  direct  purchaser  of 
illuminating  oil,  but  for  the  benefit  of 
the  consumer  as  well.  In  Pollock  on 
Torts  (Webb's  Am.  ed.)  p.  24,  the  rule 
is  stated  as  follows :  'The  commission 
of  an  act  specifically  forbidden  by  law, 
or  the  omission  or  failure  to  perform 
any  duty  specifically  imposed  by  law, 
is  generally  equivalent  to  an  act  done 
with  intent  to  cause  wrongful  in- 
jury.' " 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Stone  v.  Tesas  Co. 
ante,  1297)  that  violation  of  a  munici- 
pal ordinance  in  relation  to  the  stor- 
age of  gasolene  is  negligence  per  se. 

This  case  was  followed  by  two  other 
cases  arising  out  of  the  same  explo- 
sion and  upon  substantially  similar 
facts*  except  that  there  was  evidence 
in  these  last  two  cases  that  the  defend- 
ant had  procured  the  license  required; 
but  it  was  held  that  the  procurement 
of  the  license  would  not  authorize 
buildings  or  acts  prohibited  by  the 
ordinance.  Newton  v.  Texas  Co. 
(1920)  —  N,  C.  — ,  105  S.  E.  483;  Fox 
V.  Texas  Co.  (1920)  —  N.  C,  — ,  105 
S.  E.  437. 

—  dTsainite. 

In  Olson  V.  Gill  Home  Invest.  Co. 
(1910)  58  Wash.  151,  27  L.R.A.(N.S.) 
884,  108  Pac.  140,  it  was  held  that  a 
property  owner  is  negligent  in  leaving 
needlessly,  and  in  violation  of  a  mu- 
nicipal ordinance,  sticks  of  dynamite 
in  an  unlocked  shanty  on  a  vacant  city 
lot  upon  which  children  are  accus- 
tomed to  play,  to  his  knowledge,  which 
will  render  him  liable  to  a  boy  injured 
by  it,  although  the  boy  was  a  tres- 
passer, who  had  stolen  the  dynamite 
and  was  playing  with  it.    But  the  de- 


1314 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.LR. 


cision  does  not  seem  to  rest  solely  on 
the  ordinance. 

Compare  Perry  v.  Rochester  Lime 
Co.  (1916)  219  N.  Y.  60,  L.R.A.1917B, 
1058,  113  N.  E.  529,  supra,  L,  and 
Horan  v.  Watertown  (1914)  217  Mass. 
185,  104  N.  E.  464,  supra,  I. 

In  Houston,  E.  &  W.  T.  R.  Co.  v. 
Cavanaugh  (1915)  —  Tex.  Civ.  App. 
— ,  173  S.  W.  619,  9  N.  C.  C.  A.  863, 
the  court  said  and  held,  where  it  was 
claimed  that  the  explosion  was  inten- 
tionally caused  by  one  of  the  defend- 
ant's employees :  "We  have  seen  that 
an  ordinance  of  the  city  of  Lufkin  pro- 
hibited the  storing  of  such  a  large 
quantity  of  dynamite  in  any  house 
within  the  corporate  limits.  The  act 
of  appellant  in  storing  and  keeping  the 
dynamite  in  its  warehouse  was  in  di- 
rect disobedience  of  the  ordinance, 
and  thus  was  negligence  as  a  matter 
of  law.  .  ,  .  Whether  the  explosion 
was  due  to  accident  or  was  intentional- 
ly caused,  the  keeping  of  the  dynamite 
at  a  place  prohibited  by  ordinance  was 
a  concurring  cause  of  plaintiff's  in- 
juries, for  which  appellant  is  liable." 

Probably  the  court  rested  its  deci- 
sion on  the  violation  of  the  ordinance, 
though  it  characterized  the  conduct  as 
"the  maintaining  of  this  dangerous 
nuisance,"  in  Pinson  v.  Young  (1917) 
100  Kan.  452,  L.R.A.1917F,  62>,  164 
Pac.  1102,  where  it  was  held  that  when 
dynamite  is  stored  in  a  building,  in 
violation  of  a  city  ordinance,  and  the 
dynamite  is  exploded  by  a  fire  in  the 
building,  and  a  fireman  on  duty  at  the 
building  is  killed  thereby,  such  negli- 
gent storage  of  the  dynamite  is  a 
proximate  cause  of  the  death  of  the 
fireman. 

Ill,  Evidence  for  the  jury. 

In  some  cases  of  explosions  it  is 
held  that  the  disobedience  of  statute 
or  ordinance  is  a  matter  for  submis- 
sion to  the  jury. 

This  is  probably  the  intent  of  the 
obscurely  expressed  opinion  in  Ar- 
mour v.  Wanamaker  (1913)  120  C.  C.  A. 
529,  202  Fed.  423,  where,  in  an  action 
for  negligence  in  causing  death  by  the 
explosion  of  a '  bottle  containing  al- 
cohol, misbranded  under  the  Federal 
Food  and  Drug  Act,  the  court  said: 


"The  omission  of  the  defendant  to 
properly  brand,  as  required  by  stat- 
ute, this  bottle  as  containing  alcohol, 
and  the  introduction  of  the  package 
into  an  interstate  commerce  prohibited 
by  the  act,  clearly  afforded  competent 
evidence  for  submission  to  a  jury  on 
the  question  of  defendant's  negligence. 
The  principle  is  clear  that  the  omis- 
sion to  fulfil  a  statutory  imposed  obli- 
gation creates  statutory  negligence. 
1  Shearm.  &  Redf.  Neg.  §  14."  The 
court  then  proceeded  to  say:  "There 
then  being  evidence  on  which  the 
question  of  the  defendant's  negligence 
could  be  submitted  to  the  jury,"  etc. 

In  Waters-Pierce  Oil  Co.  v.  Deselms 
(1909)  212  U.  S.  159,  53  L.  ed.  453,  29 
Sup.  Ct.  Rep.  270,  affirming  (1907)  18 
Okla.  107,  89  Pac.  212,  it  does  not  seem 
clear  just  how  much  of  the  question 
of  negligence  was  based  upon  the  vio- 
lation of  the  statute  which  had  been 
stubmitted  to  the  jury  "as  a  basis  for 
their  guidance  in  determining  the 
question  of  negligence"  in  sale  of  oil; 
in  that  case  an  oil  company  which 
sold  oil  prohibited  from  sale  by  the 
statute  was  held  liable  to  a  remote 
purchaser  for  an  explosion. 

In  Fillo  V.  Jones  (1868)  2  Abb.  App. 
Dec.  (N.  Y.)  121,  where  the  action  was 
brought  on  account  of  the  death  of  the 
plaintiff's  testate  in  a  fire  starting  in  a 
place  where  fireworks  were  kept,  in 
contravention  of  a  city  ordinance,  the 
court  said  that  it  seemed  that  it  would 
have  been  untenable  to  claim  on  the 
part  of  the  plaintiff  that  the  keeping 
or  storing  of  the  fireworks,  in  contra- 
vention of  the  ordinance,  was,  for  that 
reason  alone,  such  an  unlawful  act  as 
to  authorize  a  recovery,  and  that  it 
was  necessary  to  show  negligence,  or 
else  that  the  keeping  was  a  nuisance 
at  common  law.  But  this  was  upon 
the  authority  of  Brown  v.  Buffalo  &  S. 
L.  R.  Co.  (1860)  22  N.  Y.  191,  now 
overruled. 

/F.  No  cMl  action. 

In  some  cases  of  explosions  it  is  held 
that  no  civil  action  lies  in  consequence 
of  a  violation  of  statute.  Thus,  in 
Wyman,  P.  &  Co.  v.  Boston  Blacking 
Co.  (1910)  176  Fed.  884,  the  court,  in 
sustaining  a  demurrer  to  counts  of  a 
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complaint  based  on  statutes  requiring 
the  receptacles  containing  certain  ex- 
plosives to  be  marked  with  the  name 
or  description  of  contents^  said:  "In- 
asmuch as  these  sections  impose  only 
a  criminal  penalty,  no  civil  action  lies 
directly  in  consequence  of  any  viola- 
tion thereof.  They  do  not  come  with- 
in that  class  of  statutes  which  vest  a 
title,  and  still  leave  a  remedy  at  com- 
mon law,  although  special  remedies 
are  given  thereby.  Therefore,  in  ad- 
dition to  what  now  appears  in  these 
counts,  there  must  be  a  speciiic  allega- 
tion of  enough  to  support  an  action  at 
common  .law,  say  for  negligence  or 
wilful  tort.  ...  It  is  plain  that 
nothing  which  can  be  assigned  .  .  . 
in  violation  of  the  statute  can  amount, 
as  a  matter  of  law,  to  either  negli- 
gence or  wilful  tort;  and  therefore 
these  counts  are  not  sufficient,  even 
under  a  general  demurrer." 

It  seems  to  have  been  upon  this 
ground,  and  not  upon  the  theory  of 
expressio  unius,  that  the  decision  was 
based  in  Flynn  v.  Butler  (1905)  189 
Mass.  377,  75  N.  E.  730,  where  it  was 
held  that  there  was  no  ciyil  remedy, 
unles3  by  common  law,  for  an  explo- 
sion of  gunpowder  illegally  stored, 
where  a  section  of  the  explosives  stat- 
ute gave  a  civil  remedy  for  violations 
of  it,  and  a  later  section  excluded  gun- 
powder from  the  definition  of  explo- 
sives as  used  in  several  sections,  in- 
cluding the  section  giving  the  civil 
remedy. 

But  it  seems  to  have  been  to  some 
extent  upon  the  principle  of  expressio 
unius,  that  it  was  held  in  National  Oil 
Co.  V.  Rankin  (1904)  68  Kan.  679,  75 
Pac.  1018,  16  Am.  Neg.  Rep.  40,  that 
one  injured  by  the  explosion  of  oil 
which  he  purchased  from  a  customer 
of  the  defendant  had  no  civil  remedy 
against  the  defendant  for  selling  oil 
which  had  been  tested  and  rejected, 
although  this  was  forbidden  by  the 
statute  which  gave  a  civil  remedy 
where  there  had  been  a  sale  of  oil 
which  had  not  been  tested.  The  court 
stated  that,  at  common  law,  the  rule 
of  caveat  emptor  applied  where  there 
was  no  express  warranty  of  quality 
and  no  fraud  or  deceit,  and  said: 
"Our  statute,  unlike  the  statutes  of 


many  states,  does  not  give  a  right  of 
action  against  the  seller  of  oil  for 
damages  sustained  by  an  explosion,  ex- 
cept where  the  oil  was  sold  without 
having  been  tested.  It  gives  that 
right,  however,  if  the  oil  has  not  been 
tested,  regardless  of  what  its  actual 
test  may  be.  The  purpose  of  the  act 
is  to  require  all  oils  to  be  tested  be- 
fore 'being  put  on  the  market ;  in  all 
its  provisions  that  one  idea  predomi- 
nates. The  violation  of  many  of  its 
provisions  constitutes  a  misdemeanor; 
as,  for  instance,  the  selling  of  oil  that 
has  been  tested  and  rejected.  Not- 
withstanding it  is  a  misdemeanor  to 
sell  such  oils,  the  statute  gives  no 
right  of  action  to  recover  damages 
caused  by  their  explosion.  The  only 
civil  remedy  given  by  the  statute  is 
for  damages  occasioned  by  the  explo- 
sion of  oil  that  was  not  tested.  It  does 
not  appear  in  the  act  that  the  legis- 
lature had  in  mind  the  protection  of 
the  citizens,  either  in  person  or  prop- 
erty, from  the  sale  of  oils  which  are 
liable  to  give  off  inflammable  and  com- 
bustible vapors  when  in  ordinary  use, 
since  no  civil  remedy  is  given  except 
in  the  one  instance." 

F.  Massachusetts, 

In  Massachusetts  the  cases  upon 
the  general  subject  of  negligence  by 
statute  or  ordinance  seem  to  be  in  con- 
fusion (see  Salisbury  v.  Herchenroder 
(1871)  106  Mass.  458,  8  Am.  Rep.  354, 
and  Finnegan  v.  Winslow  Skate  Mfg. 
Co.  (1905)  189  Mass.  580,  76  N.  E.  192, 
19  Am.  Neg.  Rep.  279,  both  without 
the  scope  of  this  note). 

It  would  seem  that  the  statute 
(Mass.  Rev.  Laws  1902,  chap.  102,  § 
103)  gives  a  civil  remedy  for  the  dis- 
obedience shown  in  Moeckel  v.  C.  A. 
Cross  &  Co.  (1906)  190  Mass.  280,  76 
N.  E.  447,  19  Am.  Neg.  Rep.  294,  where 
it  was  held  that  a  verdict  would  not 
be  directed  for  the  defendant  where 
the  plaintiff's  house,  etc.,  had  been  in- 
jured by  an  explosion  of  gasolene  and 
kerosene  stored  in  a  building  in  viola- 
tion of  statute,  but  the  court  does  not 
refer  to  such  permissive  statute,  but 
says:  "That  a  person  carrying  on  a 
business  contrary  to  the  provisions  of 
a  statute  is  liable  to  a  person  injured 
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thereby  is  well  settled.  Quinn  v. 
Lowell  Electric  Light  Corp.  (1885)  140 
Mass.  106,  3  N.  E.  200.  See  also 
Murtha  v.  Lovewell  (1896)  166  Mass. 
391,  66  Anu  St.  Rep.  410,  44  N.  E.  347." 
As  the  Quinn  and  Murtha  Cases  do  not 
hold  the  proposition  to  which  they  are 
thus  cited,  it  is  not  possible  to  tell 
what  was  in  the  mind  of  the  court 

F/.  MisoeUaneoua. 

• 

Where  the  unlawful  sale  of  car- 
tridges to  a  minor  in  disobedience  of  a 
statute  is  alleged  to  have  been  negli- 
gently made,  there  cannot  be  a  recov- 
ery on  the  ground  that  the  disobedi- 
ence of  the  statute  was  a  wilful  wrong, 
as  under  the  allegation  it  could  be  no 
more  than  negligence  per  se,  and 
therefore  there  must  be  an  averment 
of  absence  of  contributory  negligence, 
if  that  is  required  in  negligence  cases. 
Gartin  v.  Meredith  (1899)  153  Ind.  16, 
53  N.  E.  936. 

In  Beall  v.  SeatUe  (1902)  28  Wash. 
693,  61  L.R.A.  583,  92  Am.  St.  Rep.  892, 
69  Pac.  12,  it  was  held  that  a  prima 
facie  case  of  negligence,  rendering  a 
city  liable  to  a  traveler  injured  by  the 
explosion  of  a  boiler  under  the  side- 
walk, in  the  absence  of  evidence  that 
it  exercised  reasonable  care  in  the 
premises,  is  made  out  by  showing  that 
it  consented  to  the  maintenance  of  the 
boiler  there  under  conditions  which 
were  a  violation  of  the  city  ordinance 
prescribing  the  structural  work  to  be 
used  in  case  the  space  under  the  walk 
was  to  be  utilized. 

While  not  within  the  scope  of  this 
annotation,  reference  may  be  made  to 
lamurri  v.  Saginaw  City  Gas  Co. 
(1906)   148  Mich.  27,  111  N.  W.  884, 


where  there  was  an  ordinance  forbid- 
ding the  leaving  of  wagons  in  the 
street,  and  the  defendant  was  held  lia- 
ble for  injuries  to  boys  who  were  play- 
ing on  one  of  its  gas  drip  wagons  in 
the  street  at  the  time  that  the  same 
exploded,  probably  from  a  match  light- 
ed by  the  boys,  who  had  been  put  off 
the  wagon  shortly  before  and  warned 
away.  There  was  no  count  upon  the 
ordinance,  but  it  was  alleged  that,  un- 
der the  terms  of  the  ordinance  and 
under  the  law,  it  was  the  duty  of  the 
defendant,  when  the  drip  wagon  waa 
Tiot  in  use,  to  remove  it  from  the  pub- 
lic street;  but  that  the  defendant,  neg- 
ligently disregarding  the  ordinance 
and  its  duty,  left  it  there. 

In  tibe  following  cases  the  decision 
for  the  plaintiff  seems  to  rest  on  com- 
mon-law principles  without  depending 
upon  the  statute.  Clement  v.  Crosby  & 
Co.  (1909)  157  Mich.  643,  122  N.  W. 
263,  where  there  was  a  count  upon  the 
violation  of  a  statute;  Standard  Oil 
Co.  V.  Parrish  (1906)  76  C.  C.  A.  406, 
145  Fed.  829,  where  there  probably 
was  a  violation  of  the  statute.  Simi- 
larly, in  Chicago,  W.  &  V.  Coal  Co.  v. 
Glass  (1889)  34  IlL  App.  364,  while 
there  probably  had  occurred  what  a 
statute  denounced  as  a  "public  nui- 
sance," the  case  seems  to  have  been 
decided  on  the  theory  that  the  defend- 
ant's conduct  constituted  a  nuisance 
at  conmion  law. 

In  McAndrews  v.  CoUerd  (1880)  42 
N.  J.  L.  189,  36  Am.  Rep.  508,  where, 
it  seems  to  have  been  considered  that 
there  was  a  nuisance  at  conmion  law, 
it  does  not  seem  clear  what  effect,  if 
any,  was  given  to  the  statute. 

B.B.B. 


SCOTT-MAYER  COMMISSION  COMPANY  et  al.,  Appts. 

V. 

MERCHANTS'  GROCER  COMPANY, 

Arkansaa  Supreme  Court '•^  January  17,  109 1. 


(_  Ark.  — ,  226  S.  W.  1060.) 

Bailment  —  breach  of  contract  as  to  place  of  storage  —  liabilitj. 

1.  A  bailee  who  Violates  his  contract  to  store  property  in  a  particular 
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place  is  liable  for  his  breach  of  contract,  althousrh,  by  force  of  circum- 
Btances  at  the  time  the  property  was  received,  he  was  compelled  to  store 
it  elsewhere  and  was  not  negligent  in  so  doing. 

[See  note  an  this  question  beginning  on  page  1322.] 

Warehouseiiuui  —  duty  with  respect     places  it  in  a  plant  other  than  his 


to  property  takm  for  cold  storage. 

2.  A  warehouseman  contracting  to 
keep  property  delivered  to  him  in  cold 
storage  is  bound  to  exercise  only  rea- 
sonable care  and  diligence  to  preserve 
the  property  intrusted  to  him,  and  is 
not  liable  for  loss  of  the  property 
without  his  negligence,  although  he 


own. 

[See  27  R.  C.  L.  991.] 
Trial  —  jury  —  ratification  of  mod- 

ificatlMi  of  contract 

3.  The  jury  must  determine  whether 
or  not  the  owner  of  property  sent  to  a 
particular  plant  for  cold  storage  had 
knowledge  tiiat  it  was  stored  in  another 
plant  and  ratified  the  same. 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Pulaski 
County  (Hendricks,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  loss  of  potatoes  alleged  to  have  been  caused  by  the  negligence 
and  carelessness  of  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Owens  &  Ehrman,  for  ap-     24  L.R.A.(N.S.)    1117,   105  Pac   11; 


pellants : 

Before  a  bailee  can  be  held  guilty  of 
conversion  the  bailor  must  prove  the 
exercise  by  the  bailee  of  control  over 
the  property  inconsistent  with  his 
title. 

2  Cooley,  Torts,  872;  Staley  v. 
Colony  Union  Gin  Co.  —  Tex.  Civ.  App. 
— ,  168  S.  W.  381;  Lucas  v.  Durrence, 
—  Ga.  App.  — ,  103  S.  E.  86. 

A  warehouseman  is  bound  only  to 
exercise  reasonable  and  ordinary  care 
in  the  preservation  of  goods  intrusted 
to  him.  He  is  not  an  insurer  of  such 
goods,  and  he  is  not  responsible  for 
their  loss  unless  occasioned  by  his  fault 
or  negligence. 

Mohun,  Warehousemen,  51;  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Hunter,  42  Ark. 
200 ;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
McGahey,  63  Ark.  344,  36  L.R.A.  781, 
58  Am.  St  Rep.  Ill,  38  S.  W.  659. 

The  trial  court  would  have  been  jus- 
tified in  directing  a  verdict  for  defend- 
ants on  the  theory  of  ratification. 

Barnett  v.  Tourries,  —  Mo.  App.  — , 
180  S.  W.  1000;  Story,  Bailm.  §  410; 
James  v.  Orrell,  68  Ark.  284,  82  Am. 
St.  Rep.  293,  57  S.  W.  931. 

Messrs.  Brundidge  &  Neelly  and  W. 
H.  Rector,  for  appellee: 

A  bailee  who  makes  a  contract  to 
store  a  chattel  at  a  special  place  is 
liable  for  any  loss  or  damage  which 
may  accrue  by  reason  of  storing  the 
chattel  at  some  other  place. 

Butler  V.  Greene,  49  Neb.  280,  68  S. 
W.  496;  Locke  v.  Wiley,  81  Kan.  143, 


McCurdy  v.  Wallblom  Furniture  &  Car- 
pet Co.  94  Minn.  326,  102  N.  W.  878,  3 
Ann.  Cas.  468;  Kennedy  v.  Portman, 
97  Mo.  App.  253,  70  S.  W.  1099 ;  Lilley 
V.  Doubleday,  L.  R.  7  Q.  B.  Div.  510,  51 
L.  J.  Q.  B.  N.  S.  310,  44  L.  T.  N.  S.  814, 
46  J.  P.  708;  Hudson  v.  Colum- 
bian Transfer  Co.  137  Mich.  255,  109 
Am.  St.  Rep.  679,  100  N.  W.  402;  Vin- 
cent V.  Rather,  81  Tex.  77,  98  Am.  Dec 
516;  St.  Losky  v.  Davidson,  6  Cal.  643; 
Hatchett  v.  Gibson,  13  Ala.  687;  Mor- 
timer V.  Otto,  142  App.  Div.  184,  126 
N.  Y.  Supp.  866;  Mortimer  v.  Otto,  206 
N.  Y.  89,  99  N.  E.  189,  Ann.  Cas. 
1914A,  1121, 2  N.  C.  C.  A.  86;  Weigel  v. 
W.  C.  Reebie  &  Bro.  Co.  192  111.  App. 
283;  Lane  v.  Cameron,  38  Wis.  603,  1 
Am.  Neg.  Cas.  743;  Witherbee  v.  Mey- 
er, 165  N.  Y.  446,  50  N.  E.  58;  Griffin  v. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718 ; 
Schouler,  Baihn.  §  106;  Piggott,  Torts, 
§  353;  30  Am.  &  Eng.  Enc.  Law,  53. 

There  is  no  evidence  from  which  a 
jury  legally  could  infer  ratification  of 
this  unauthorized  act  upon  the  part  of 
the  bailees.  An  essential  element  in 
ratification  is  a  full  knowledge  of  all 
the  material  facts. 

1  Elliott,  Contr.  §  455;  Niemeyer 
Lumber  Co.  v.  Moore,  55  Ark.  240, 17  S. 
W.  1028;  Schenck  v.  Griffith,  74  Ark. 
557,  86  S.  W.  850;  Martin  v.  Hickman, 
64  Ark.  217,  41  S.  W.  852;  Johnson  v. 
Wynne,  76  Ark.  663,  89  S.  W.  1049; 
Coffin  V.  Planters  Cotton  Co.  124  Ark. 
360,  187  S.  W.  309. 
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Wood,  J.,  delivered  the  opinion  of 
the  court: 

The  Merchants'  Grocer  Company, 
the  appellee,  was  a  corporation  in 
the  wholesale  grocery  business  at 
Searcy, .  White  county,  Arkansas. 
Henry  Patterson  was  its  secretary 
and  manager.  The  Arkansas  Cold 
Storage  Company  was  engaged  in 
the  cold  storage  business  in  Little 
Rock,  Arkansas,  under  the  manage- 
ment of  W.  A.  O'Leary. 

Patterson  testified  that  on  March 
19,  1918,  he  called  up  O'Leary  over 
the  telephone  and  asked  him  if  he 
had  space  in  the  Arkansas  Cold 
Storage  Company  (hereafter  called 
the  Arkansas)  for  a  carload  of  pota- 
toes. O'Leary  said  that  he  did. 
Witness  asked  what  he  would 
charge,  and  O'Leary  replied, 
*'Thirty-five  cents  a  sack."  Witness 
told  him  that  he  had  a  car  on  the 
track  and  would  ship  them  right 
away,  and  O'Leary  replied,  "All 
right."  The  same  day  witness  took 
out  the  bill  of  lading  and  shipped  the 
car  to  the  Arkansas.  Witness  had 
previously  at  different  times  done 
business  with  the  Arkansas,  and  for 
that  reason  wanted  to  store  the 
potatoes  with  that  company. 
O'Leary  told  witness  that  he  was 
the  manager  of  the  Arkansas,  and 
would  store  the  potatoes,  and  to 
send  them  on.  The  appellee  never 
authorized  O'Leary,  or  anyone  else, 
to  deliver  the  car  of  potatoes  to  the 
National  Ice  &  Storage  Company 
(hereafter  called  the  National),  or 
to  anyone  else.  Witness  afterward 
demanded  the  potatoes  6f  O'Leary, 
and  he  informed  witness  that  he  had 
sent  them  to  the  National.  Witness, 
upon  inquiry,  found  that  the  pota- 
toes had  been  dumped.  He  there- 
upon asked  O'Leary  if  he  did  not 
think  he  ought  to  have  notified  wit- 
ness concerning  them,  and  O'Leary 
replied :  "No ;  he  did  the  very  best 
he  could;"  that  the  Food  Adminis- 
trator took  them ;  that  was  the  first 
that  witness  knew  that  the  Arkan- 
sas did  not  have  the  potatoes. 
O'Leary  did  not  at  any  time  claim 
to  witness  that  witness  had  author- 
ized him   (O'Leary)   to  divert  the 


potatoes  from  the  Arkansas  to  the 
National.  Witness  received  a  bill 
of  50  cents  a  sack  from  the  Na- 
tional for  storage.  There  were  200 
sacks,  and  the  amount  was  for  $100. 
Witness  called  up  O'Leary  and  said 
to  him  that  he  had  made  a  contract 
with  witness  for  35  cents  a  sack, 
whereupon  O'Leary  told  witness  to 
remit  for  35  cents  a  sack.  The  mar- 
ket price,  of  potatoes  on  the  day 
witness  made  demand  upon  O'Leary 
for  them  was  $3.20  a  hundred 
pounds.  There  were  30,000  pounds, 
and  the  total  amount  of  appellee's 
damage  was  $960.  The  National 
sent  its  receipt  to  appellee  for  the 
potatoes,  dated  March  30,  1918. 
This  receipt  showed  that  the  pota- 
toes were  received  in  storage  by  the 
National  for  the  account  of  the  ap- 
pellee. Witness  did  not  know  at  the 
time  that  the  National  was  a  sepa- 
rate cold  storage  company ;  he  found 
that  out  later,  when  he  went  to  see 
them.  If  witness  had  taken  the 
time  to  read  the  receipt,  he  would 
have  known  that  the  potatoes  were 
in  the  other  warehouse ;  but  he  did 
not  pay  any  attention  to  it.  Wit- 
ness's company  was  well  stocked 
with  potatoes.  Planting  time  was 
over  then.  Witness  thought  that 
about  the  time  the  potatoes  were 
shipped  a  copy  of  the  bill  of  lading 
was  sent  to  O'Leary. 

O'Leary  testified  that  in  the 
spring  of  1918  Patterson  called  wit- 
ness up  and  asked  witness  if  he 
could  take  care  of  the  potatoes  in 
controversy.  Witness  told  him  that 
he  could  not  take  care  of  tiiem  him- 
self, but  that  the  Arkansas  could. 
Patterson  asked  what  the  charges 
would  be,  and  witness  replied. 
"Thirty-five  cents."  Patterson  then 
said,  "I  have  a  carload  on  track,  and 
if  I  can't  get  rid  of  them  I  might 
ship  them  down."  Witness  inquired 
of  Patterson,  "When  are  you  going 
to  let  them  come?"  and  he  said,  "I 
don't  know;  I  will  let  you  know 
when  I  do  ship  right  away."  That 
was  the  last  witness  heard  of  it  until 
the  warehouseman  called  witness 
up,  and  said  there  was  a  carload  of 
seed  potatoes  there,  and  wanted  to 
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know  what  to  do  with  them.  Wit- 
ness asked  where  they  were  from, 
and  the  warehouseman  answered 
that  he  did  not  know.  Witness  told 
him  to  call  up  the  railroad  com- 
pany and  find  out.  Later  thQ  ware- 
houseman called  witness,  and  said 
that  the  potatoes  were  from  Searcy. 
Witness  then  told  the  warehouse- 
man to  go  ahead  and  unload  them, 
and  he  said  he  could  not;  that  the 
house  had  been  filled  three  or  four 
days  prior  to  that.  The  Food  Ad- 
ministrator got  on  to  it  in  some  way 
and  called  witness  up.  Witness  told 
the  Food  Administrator  that  he 
would  take  care  of  it,  but  witness 
could  not  take  care  of  it  at  the  Ar- 
kansas. Witness  was  storing  some 
of  his  own  goods  at  the  National. 
The  warehouseman  said  he  could 
not  take  care  of  the  car,  and  witness 
felt  that  it  was  his  duty  to  place 
them  somewhere  to  be  taken  care 
of,  so  he  ordered  it  to  the  National 
and  the  warehouse  receipt  was  is- 
sued and  sent  to  Patterson.  They 
charged  the  regular  rate  of  50  cents 
a  sack,  and  Patterson  called  witness 
up,  and  said,  ''You  made  me  a  rate 
of  35  cents."  Witness  replied,  "I 
did,  but  that  was  at  the  Arkansas.'' 
Witness  then  told  Patterson  that  he 
would  see  the  National  and  ask  it 
to  meet  that  rate  for  him.  Witness 
called  up  the  National  and  explained 
that  Patterson  was  a  friend  of  his 
and  wanted  it  to  take  care  of  him 
at  the  rate  witness  had  made.  The 
National  agreed  to  do  so  and  Pat- 
terson sent  it  the  storage  charges  of 
$70 ;  that  is,  35  cents  a  sack.  In  the 
first  conversation  in  regard  to  wit- 
ness storing  the  potatoes,  Patterson 
said  that  he  was  long  on  Triumphs. 
Witness  said,  "You  are  in  the  same 
boat  as  everybody  else."  Patterson 
then  said,  "If  I  can't  dispose  of 
them  for  eating  potatoes,  I  will  ship 
them  down  to  you."  Witness  re- 
plied, "All  right;  let  me  know." 
Witness  heard  nothing  further  after 
that  until  eight  or  nine  days,  when 
the  warehouseman  called  witness 
up.  If  Patterson  had  notified  wit- 
ness definiteljr  that  he  was  shipping 
the  potatoes  on  the  day  he  called 
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witness  up,  witness  would  have 
taken  care  of  it.  If  witness  had 
known  that  the  car  was  coming,  he 
could  have  cut  out  a  car  of  near 
beer  that  came  in  just  at  the  last 
minute,  and  taken  care  of  appellee's 
car  instead.  Witness  did  not  expect 
the  car  at  the  time  the  same  arrived. 
When  witness  informed  Patterson 
that  he  had'  sent  the  car  to  the  Na- 
tional, Patterson  raised  no  objec- 
tion. He  remarked  that  he  had  the 
National  receipt  calling  for  $100, 
and  reminded  witness  that  the  ar- 
rangement was  that  he  was  to  pay 
$70,  whereupon  witness  promised, 
and  did  arrange  with  the  National 
for  that  rate.  At  the  time  witness 
had  the  conversation  with  Patterson 
in  regard  to  storing  the  potatoes, 
witness  was  one  of  the  lessees  of 
the  Arkansas  and  Scott-Mayer  was 
the  other.  The  plant  was  being 
operated  under  the  name  of  the 
Arkansas  Cold  Storage  Company. 
Patterson  did  not  ask  witness  about 
storing  the  potatoes  with  the  Ar- 
kansas, but  simply  asked  witness  if 
he  could  take  care  of  a  carload  of 
potatoes,  and  witness  told  him  that 
he  could  not  at  his  individual  plant, 
but  thought  he  could  at  the  Arkan- 
sas. Witness  had  no  authority  or 
permission  from  Patterson  to  store 
the  potatoes  at  the  National,  but 
did  it  on  his  own  initiative.  Wit- 
ness did  not  tell  Patterson,  at  the 
time  they  had  the  conversation  in 
regard  to  the  rate  charged  by  the 
National,  that  the  National  was  a 
separate  and  distinct  concern  from 
the  Arkansas.  Witness  told  Patter- 
son that  he  would  take  it  up  with 
the  National,  and  explain  the  cir- 
cumstances, and  ask  if  the  National 
would  not  reduce  the  price.  At  that 
time  witness  did  not  know  whether 
Patterson  knew  it  was  a  different 
concern  or  not.  Patterson  had  the 
warehouse  receipt  showing  it. 

A  letter,  dated  April  11,  1918, 
from  the  National  to  the  appellee, 
inclosing  to  the  latter  the  warehouse 
receipt  covering  the  potatoes  in  con- 
troversy and  storage  charges  for 
$100,  was  introduced  in  evidence. 
In  this  letter  nothing  was  said  about 


1320 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


O'Leary  or  the  Arkansas.  Another 
letter  from  the  National  to  the  ap- 
pellee, dated  April  IS,  1918,  reads 
as  follows:  "We  are'  in  receipt  of 
your  notation  on  our  invoice  of  the 
1st,  relative  to  our  storage  charge 
of  60c  per  sack  per  season,  and 
stating  tiiat  Mr.  O'Leary  quoted  you 
a  price  of  35c.  In  this  connection 
we  beg  to  advise  you  that,  while  50c 
is  our  regular  rate,  inasmuch  as  Mr. 
O'Leary  quoted  you  35c,  we  are 
crediting  your  account  with  the  dif- 
ference of  $30,  but  wish  to  state 
that  we  cannot  handle  any  more  at 
this  rate." 

Witness  Sullivan  testified  that  he 
was  foreman  at  the  warehouse  of 
the  Arkansas ;  that  the  car  of  pota- 
toes arrived  on  March  25,  1918,  and 
that  the  Arkansas  did  not  have 
room  for  it,  and  did  not  know  that 
the  car  was  coming  on  that  day  until 
it  got  there;  that  the  car  was  or- 
dered out  by  O'Leary  to  the  Na- 
tional. Patterson  wrote  to  the  Ar- 
kansas, inclosing  an  invoice  for  the 
car  of  potatoes  in  controversy.  In 
answer  to  this  a  letter  dated  August 
12,  1918,  from  O'Leary  to  the  ap- 
pellee, was  introduced,  in  which  he 
stated,  in  explanation  of  the  dispo- 
sition of  the  car,  that  his  company 
had  sent  the  car  on  with  some  of 
its  own  and  others  to  the  National ; 
that  the  Arkansas  had  done  the  best 
it  could  to  have  the  potatoes  taken 
care  of  and  put  under  refrigeration 
as  quickly  as  they  arrived.  The  let- 
ter then  explains  the  reason  why 
they  were  lost,  and  disclaimed  lia- 
bility, and  returned  to  the  appellee 
its  invoice. 

This  action  was  instituted  by  the 
appellee  against  the  appellants,  Ar- 
kansas Cold  Storage  Company  and 
others,  to  recover  damages  for  the 
loss  of  the  potatoes,  alleging  that 
the  same  were  lost  through  the  neg- 
ligence of  the  Arkansas  Cold  Stor- 
age Company  and  the  other  appel- 
lants, its  lessees,  in  diverting  the 
potatoes  to  the  National.  The  ap- 
pellants denied  all  material  allega- 
tions of  the  complaint. 

The  above  are  the  issues  and  the 
facts  developed  by  the  testimony. 


upon  which  the  trial  court,  over  the 
objection  of  appellants,  directed  the 
jury  to  return  a  verdict  in  favor  of 
the  appellee,  to  which  ruling  of  the 
court  appellants  duly  excepted.  The 
appellants  then  presented  prayers 
for  instructions  directing  the  jury 
to  return  a  verdict  in  their  favor, 
asking  the  court  to  submit  the  issue 
of  the  alleged  negligence  of  the  ap- 
pellant to  the  jury,  and  also  as  to 
whether  or  not  the  appellee  by  its 
conduct  had  not  ratified  the  acts  of 
the  Arkansas  in  storing  the  car  of 
potatoes  with  the  National.  The 
court  refused  these  prayers,  to 
which  appellee  duly  excepted.  The 
jury  returned  a  verdict  in  favor  of 
the  appellee  in  the  sum  of  $960. 
Judgment  was  rendered  for  appel- 
lee in  that  amount,  from  which  is 
this  appeal. 

Two  questions  are  presented : 
1.  Does  the  undisputed  testimony 
show  that  the  appellant  the  Arkan- 
sas, as  bailee  for  hire  of  the  car  of 
potatoes  in  controversy,  violated  its 
contract    with    the    appellee,    the 
bailor,  for  storage?    It  is  undoubt- 
edly the  law  that  where  a  bailee 
expressly  contracts  to  keep  property 
in  a  particular  place  he  will  be  liable 
for  his  failure  to  do 
so,  although  at  the  f^H^^tf 
time   the    property  contract  &•  to 
was     received    the  f-MaSn/tyV*"^ 
bailee,  by  force  of 
the  circumstances,  was  compelled  to 
store  the  same  in  another  place,  and 
in  doing  so  was  not  guilty  of  any 
negligence ;  for  the  bailor  and  bailee 
would  be  bound  by  the  terms  of  any 
special  contract  of  that  sort  made 
between  them.     If,  therefore,  the 
undisputed  testimony  shows  that  the 
Arkansas    undertook   for    hire  to 
store  the  car  of  potatoes  in  its  own 
building,  and  nowhere  else,  then  it 
could   not   escape  liability  on  the 
ground  that  at  the  time  the  car  of 
potatoes  was  received  its  own  stor- 
age plant  was  full,  and  that  in  order 
to  preserve  the  potatoes  it  was  com- 
pelled to  store  the  same  with  an- 
other   storage    plant   without  the 
knowledge  or  consent  of  the  appel- 
lee.    This  is  the  law  as  shown  hy 


SCOTT-MAYER  COMMISSION  CO.  v 

( —  Ark.  — ,  its 

McCurdy  v.  Wallblom  Furniture  & 
Carpet  Co.  94  Minn.  326,  102  N.  W. 
878,  3  Ann.  Cas.  468,  and  cases  cited 
in  note;  Wiley  v.  Locke,  81  Kan. 
143,  24  L.R.A.(N.S.)  1117,  19  Ann. 
Cas.  241,  105  Pac.  11;  Butler  v. 
Greene,  49  Neb.  280,  68  N.  W.  496 ; 
Hudson  V.  Columbian  Transf^r  Co. 
137  Mich.  255,  109  Am.  St:  Kep. 
679,  100  N.  W.  402;  Mortimer  v. 
Otto,  142  App.  Div.  184,  126  N.  Y. 
Supp.  866 ;  Kennedy  v.  Portman,  97 
Mo.  App.  253,  70  S.  W.  1099 ;  Schou- 
ler,  Bailm.  §  106;  2  Cooley,  Torts, 
1332 ;  30  Am.  &  Eng.  Enc.  Law,  53, 
and  other  authorities  cited  in  appel-  • 
lee's  brief. 

On  the  other  hand,  if  the  contract 
between  the  Arkansas  and  the  ap- 
pellee was  that  of  bailment  for  hire, 
and  the  contract  contemplated  that 
the  Arkansas,  as  the  bailee,  should 
keep  the  car  of  potatoes  for  the  ap- 
I>ellee  in  cold  storage,  but  without 
any  special  or  express  contract  to 
keep  the  same  in  any  particular 
plant  or  building,  then  the  liability 
of  the  Arkansas  to  the  appellee  was 
that  of  a  warehouseman  engaged  in, 
and  equipped  for,  the  storage  of 
goods  of  that  character.  If,  under 
the  contract,  such  was  the  relation 
between  the  Arkansas  and  the  ap- 
pellee, then  the  duty 
]Sir#^^**i"*"  of  the  former  was 
respect  to  to  excrcise  reason-' 

for^oid^Btoraire.  able  care  and  dili- 
gence to  preserve 
the  property  intrusted  to  it ;  that  is, 
such  care  as  an  ordinarily  prudent 
person  engaged  in  that  particular 
business  would  or  should  have  ex- 
ercised for  the  preservation  of  the 
potatoes.  If  such  were  the  relation, 
the  Arkansas  was  not  an  insurer, 
and  thereby  liable  absolutely  for  the 
loss  of  the  potatoes,  but  was  only 
responsible  for  loss  caused  by  its 
negligence.  Nor  was  it  liable  as  for 
conversion,  which  always  implies 
that  the  bailee  has  dealt  with  the 
property  wholly  inconsistent  with 
the  contract  under  which  he  holds 
same.  Burr  v.  Daugherty,  21  Ark. 
559-566 ;  Murphy  v.  LeMay,  32  Ark. 
223-225 ;  Little  Rock  &  Ft.  S.  R.  Co. 
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v.  Hunter,  42  Ark.  200.  See  also 
Union  Compress  Co.  v.  Nunnally,  67 
Ark.  284,  54  S.  W.  872;  Mohun, 
Warehousemen,  51 ;  3  R.  C.  L.  §  89 ; 
30  Am.  &  Eng.  Enc.  Law,  46; 
Schouler,  Bailm.  &  Carr.  101 ;  Wiley 
V.  Locke,  81  Kan.  143,  105  Pac.  11, 
24  L.R.A.(N.S.)  1117,  19  Ann.  Cas. 
241,  case  i\ote ;  Bradley  v.  Cunning- 
ham, 61  Conn.  485,  23  Atl.  932,  15 
L.R.A.  679,  case  note. 

Under  the  above  principles  of  law 
the  court  should  have  submitted  to 
the  jury  the  issue,  first,  as  to 
whether  or  not  the  relation  of  bailor 
and  bailee  existed  between  the  ap- 
pellee and  the  Arkansas;  and,  sec- 
ond, if  they  found  that  such  was  the 
case,  then  the  court  should  have  sub- 
mitted the  issue  as  to  whether  or 
not  the  contract  of  bailment  contem- 
plated that  the  car  of  potatoes 
should  be  stored  by  the  Arkansas  in 
its  own  particular  plant  or  building. 
Without  going  into  detail  in  dis- 
cussing the  testimony,  it  suffices  to 
say  that  these  were  issues  of  fact 
under  the  evidence  for  the  jury  to 
determine,  guided  by  the  principles 
above  announced. 

2.  Does  the  undisputed  testimony 
show  ratification  by  the  appellee  of 
the  act  of  the  Arkiansas  in  storing 
the  potatoes  with  the  National?  It 
occurs  to  us,  also,  that  if  a  contract 
of  bailment  existed  between  the  Ar- 
kansas and  the  appellee,  and  if  the 
Arkansas  violated  that  contract  by 
storing  the  goods  with  the  National, 
then  it  was  a  question  for  the  jury 
to  determine,  under  all  the  evidence, 
as  to  whether  or  not  the  appellee 
had  knowledge  of  the  fact  that  the 
potatoes  had  been 
so  stored,  and,  if  it  rItii7lti7^ot 
had     such     knowl-  ™®^***?**®"  •' 

.  1     ji  contract. 

edge,  whether  or 
not  it  had  by  its  conduct  ratified  the 
act  of  the  Arkansas  in  storing  the 
potatoes  with  the  National.  In  di- 
recting the  verdict  in  favor  of  the 
appellee,  the  court  took  these  issues 
from  the  jury. 

This  was  error,  for  which  the 
judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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ANNOTATION. 

Liabilily  of  baflee  for  loss  of  or  injury  to  goods  kept  at  a  place  other  than  that 

originally  intended. 


The  weight  of  authority  appears  to 
support  the  rule  that  if  the  bailor, 
without  authority,  deviates  from  the 
contract  as  to  the  place  of  storage  or 
keeping  of  the  property,  and  a  loss 
occurs  which  would  not  have  occurred 
had  the  property  been  stored  or  kept 
in  the  place  agreed  upon,  the  bailee  is 
liable,  even  though  he  is  not  negligent. 

Arkansas.  —  Soott-Mayer  Commis- 
sion Co.  V.  Merchants'  Grocer  Co. 
(reported  herewith)  ante,  1316. 

California. — St.  Losky  v.  Davidson 
(1856)  6  Cal.  648. 

Connecticut. — Bradley  v.  Cunning- 
ham (1892)  61  Conn.  485,  15  L.R.A. 
679,  28  Atl.  932. 

Illinois.— Weigel  v.  W.  C.  Reebie  & 
Bro.  Co.  (1915)  192  111.  App.  283. 

Indiana.— Line  v.  Mills  (1894)  12 
Ind.  App.  100,  39  N.  E.  870,  1  Am.  Neg. 
Cas.  627. 

Kansas.— Wiley  v.  Locke  (1908)  81 
Kan.  148,  24  L.R.A.(N.S.)  1117,  105 
Pac.  11,  19  Ann.  Cas.  241. 

Michigan.  —  Hudson  v.  Columbian 
Transfer  Co.  (1904)  137  Mich.  255, 109 
Am.  St.  Rep.  679,  100  N.  W.  402. 

Minnesota.  —  Conover  v.  Wood 
(1892)  48  Minn.  438,  51  N.  W.  227; 
McCurdy  v.  Wallblom  Furniture  & 
Carpet  Co.  (1905)  94  Minn.  326,  102 
N.  W.  873,  3  Ann.  Cas.  468  (conver- 
sion). 

Missouri.  —  Kennedy  v.  Portman 
(1902)  97  Mo.  App.  253,  70  S.  W.  1099. 

Nebraska. — Butler  v.  Greene  (1896) 
49  Neb.  280,  68  N.  W.  496. 

New    York.  —  Mortimer    v.     Otto 

(1912)  206  N.  Y.  89,  99  N.  E.  189,  Ann. 
Cas.  1914A,  1121,  2  N.  C.  C.  A.  85,  af- 
firming (1911)  142  App.  Div.  184,  126 
N.  Y.  Supp.  866;  Mandl  v.  McKegney 

(1917)  162  N.  Y.  Supp.  900;  Bush 
Terminal  Go.  v.  Globe  &  R.  F.  Ins.  Co. 

(1918)  182  App.  Div.  748,  169  N.  Y. 
Supp.  734,  affirmed  in  (1920)  228  N. 
Y.  575, 127  N.  E.  909. 

Oregon. — Pilson  v.  Tip-Top  Auto  Co. 

(1913)  67  Or.  528,  136  Pac.  642. 


Pennsylvania. — Boyakine  v.  Sweet- 
ing (1911)  23  Pa.  Dist.  R.  245.. 

Texas.— Vincent  v.  Rather  (1868)  31 
Tex.  77,  98  Am.  Dec.  516 ;  Thornton  v. 
Daniel  (1916)  —  Tex.  Civ.  App.  — , 
185  S.  W.  585. 

England.  —  Ldlley  v.  Doubleday 
(1871)  L.  R.  7  Q.  B.  Div.  510,  44  L.  T. 
N.  S.  814,  51  L.  J.  Q.  B.  N.  S.  816,  46 
J.  P.  708;  Roberts  v.  M'Dougall  (1887) 
3  Times  L.  R.  666. 

Canada. — Great  West  Supply  Co.  v. 
Grand  Trunk  P.  R.  Co.  (1914)  20  D. 
L.  R.  774,  30  West.  L.  Rep.  322,  7  West. 
Week.  Rep.  780. 

The  above  rule,  which  regards  the 
bailee  as  assuming,  by  his  breach  of 
contract,  the  risk  of  any  injury  which 
would  not  have  resulted  had  he  not 
committed  such  a  breach,  even  though 
the  place  to  which  he  moves  the  goods 
is  equally  safe  and  proper  for  the  pur- 
pose, seems  in  accord  with  the  general 
proposition  which  is  stated  in  2  Cool- 
ey  on  Torts,  3d  ed.  pp.  1332,  1338,  as 
follows:  "Every  bailee  is  bound,  in 
his  use  of  the  property,  to  keep  within 
the  terriis  of  the  bailment.  If  he  hires 
a  horse  to  go  to  one  place,  but  goes 
with  it  to  another,  he  is  guilty  of  a 
conversion  of  the  horse  from  the 
moment  the  departure  from  the  jour- 
ney agreed  upon  takes  place.  It  is 
immaterial  that  the  change  is  not  in- 
jurious to  the  interests  of  the  bailor; 
it  is  enough  that  it  is  not  within  the 
contract.  Contracts  are  matters  of 
agreement,  and  even  a  more  beneficial 
contract  cannot  be  substituted  for 
another  without  the  mutual  assent  up- 
on which  all  agreements  must  rest.'' 

A  leading  case  on  the  present  ques- 
tion is  Lilley  v.  Doubleday  (1881)  L. 
R.  7  Q.  B.  Div.  (Eng.)  510,  where  a 
bailee  who  had  contracted  to  keep 
goods  at  a  certain  place,  but  who  re- 
moved them  to  another  place  where 
they  were  destroyed  by  fire  without 
his  fault,  was  held  liable  for  their  loss 
to  the  bailor,  who  had  taken  out  insur- 
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ance  on  the  goods  as  in  the  place  first 
deposited,  and  in  consequence  of  the 
removal  lost  the  benefit  of  the  insur- 
ance. The  decision  is  not  based  espe- 
cially on  the  ground  of  loss  of  insur- 
ance, but  on  the  theory  that  the  bailee, 
by  the  unauthorized  removal  of  the 
goods,  assumed  the  risk  and  was  liable 
for  any  damage  that  would  not  have 
occurred  had  they  been  left  in  the 
agreed  place.  It  was  said  (Grove,  J.) : 
''The  defendant  was  intrusted  with 
the  goods  for  a  particular  purpose  and 
to  keep  them  in  a  particular  place. 
He  took  them  to  another,  and  must  be 
responsible  for  what  took  place  there. 
The  only  exception  I  see  to  this  gener- 
al rule  is  where  the  destruction  of  the 
firoods  must  take  place  as  inevitably  at 
one  place  as  at  the  other.  If  a  bailee 
elects  to  deal  with  the  property  in- 
trusted to  him  in  a  way  not  authorized 
by  the  bailor,  he  takes  upon  himself 
the  risks  of  so  doing,  except  where  the 
risk  is  independent  of  his  acts  and  in- 
herent in  the  property  itself.  .  .  . 
I  do  not  give  any  opinion  whether 
what  was  done  here  amounted  to  a 
conversion,  but  I  base  my  judgment  on 
the  fact  that  the  defendant  broke  his 
contract,  by  dealing  with  the  subject- 
matter  in  a  manner  different  from 
that  in  which  he  contracted  to  deal 
with  it." 

Following  Lilley  v.  Doubleday 
(Eng.)  supra,  the  court  in  Roberts  v. 
M'Dougall  (1887)  3  Times  L.  R. 
(Eng.)  666,  held  that  the  hirer  of  a 
cart,  who  had  agreed  to  take  it  every 
night  to  his  own  premises,  but,  in- 
stead, left  it  at  night  on  a  quay,  where 
it  was  accidentally  destroyed  by  fire, 
was  liable  for  its  loss,  although  the 
risk  of  fire  was  no  greater  on  the  quay 
than  on  the  defendant's  premises.  Be- 
cause of  the  last  fact,  counsel  contend- 
ed that  the  judgment  ought  to  be  for 
the  defendant.  To  this  the  court  re- 
plied that  at  the  time  of  the  fire  the 
property  was  where  it  should  not  have 
been.  But,  counsel  contended,  the  fire 
was  not  the  consequence  of  this.  And 
the  court  replied  that  under  the  deci- 
sion in  the  Lilley  Case,  this  was  not 
material. 

Where  the  defendant,  who  had 
agreed  to  stable  the  plaintiff's  horses 


at  a  fair,  after  first  putting  them  into 
the  stable,  turned  them  out  into  the 
yard  ''without  their  clothing,"  because 
he  had  rented  the  stable  also  for  the 
horses  of  another  person,  it  was  held 
that  the  defendant  was  liable  for  the 
injuries  sustained  by  the  horses  of  the 
plaintiff  by  reason  of  their  catching 
cold  from  exposure  while  the  plaintiff 
was  attempting  to  find  another  stable. 
McMahon  v.  Field  (1881)  L.  R.  7  Q.  B. 
Div.  (Eng.)  691,  50  L.  J.  Q.  B.  N.  S. 
552,  45  L.  T.  N.  S.  381,  46  J.  P.  245. 

Among  possibly  other  English  cases 
not  on  facts  within  the  scope  of  the 
note,  in  which  Lilley  v.  Doubleday 
(Eng.)  supra,  is  cited  with  approval, 
are  Lampson  &  Co.  v.  London  &  I.  D. 
Joint  Co.  (1901)  17  Times  L.  R. 
(Eng.)  663;  James  Morrison  &  Co.  v. 
Shaw,  S.  &  A.  Co.  [1916]  2  K.  B. 
(Eng.)  783,  115  L.  T.  N.  S.  508,  32 
Times  L.  R.  712,  and  Shaw  v.  Symmons 
[1917]  1  K.  B.  (Eng.)  799,  86  L.  J.  K. 
B.  N.  S.  649,  117  L.  T.  N.  S.  91,  33 
Times  L.  R.  239.  It  is  referred  to,  but 
distinguished,  in  The  SUdmark  [1918] 
A.  C.  (Eng.)  475,  118  L.  T.  N.  S.  383, 
34  Times  L.  R.  289,  62  Sol.  Jo.  363,  14 
Asp.  Mar.  L.  Cas.  201,  where  a  cargo 
belonging  to  British  subjects,  which 
was  carried  in  a  German  vessel  and 
had  been  shipped  before  the  war  with 
Germany,  was  captured,  and,  without 
the  institution  of  prize  proceedings, 
was  removed  from  the  ship,  on  the 
representations  to  the  detaining  officer 
by  the  master  that  the  cargo  was  like- 
ly to  deteriorate.  It  was  partially  de- 
stroyed by  fire,  without  negligence,  in 
the  warehouse  to  which  it  was  re- 
moved. The  court  held  that  neither 
the  captor  nor  the  detaining  officer 
w^as  liable  for  the  loss,  since  there  was 
no  contract  of  bailment,  and  no  breach 
of  an  express  obligation  to  keep  the 
property  in  a  certain  place,  and,  had 
application  been  made  to  a  prize  court, 
it  would  have  ordered  the  cargo  to  be 
unloaded,  so  that  the  damage  was  not 
the  result  of  failure  to  make  an  appli- 
cation. 

It  seems  to  be  assumed  in  Mial  v. 
Oliver  (1904)  8  Ont.  L.  Rep.  66,  that 
the  contract  was  for  storage  in  a  par- 
ticular place,  so  as  to  render  the  bailee 
liable  for  a  loss  due  to  an  unauthor- 
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ized  removal  of  the  property  to  an- 
other location.  In  this  instance, 
where  there  were  two  removals  of  the 
goods,  one  to  another  compartment  in 
the  same  warehouse,  and  another  to  a 
frame  building  in  which  the  goods 
were  more  exposed,  it  appears,  to  in- 
jury from  rats,  the  warehouseman  was 
held  liable  for  injury  so  caused,  as  well 
as  for  damages  for  missing  articles. 

The  principle  that  a  bailee  who  re- 
moves the  property  to  another  place 
than  that  in  which  he  has  agreed  to 
keep  it  is  liable  for  its  loss  by  theft 
in  the  latter  place,  though  he  is  not 
guilty  of  negligence,  was  applied  in 
Great  West  Supply  Co.  v.  Grand  Trunk 
P.  R.  Co.  (1914)  —  Alberta,  — ,  30 
West.  L.  Rep.  322,  7  West.  Week. 
Rep.  780,  20  D.  L.  R.  774,  where 
a  railroad  company,  by  mistake, 
moved  a  car  of  cement  at  desti- 
nation from  a  bonded  spur  to  a  siding 
where  it  was  equally  safe,  in  breach 
of  its  duty  and  of  its  implied  contract 
to  leave  the  car  on  the  spur  until  the 
consignee  had  paid  the  customs  duty, 
and  the  goods  were  stolen  from  the 
car  on  the  siding.  It  was  held  that 
the  railroad  company  was  liable  to  the 
consignee  for  the  loss,  although  it  was 
without  negligence,  and  the  consignee, 
supposing  that  the  car  remained  on 
the  bonded  spur,  did  nothing  with 
respect  to  the  matter,  after  receiving 
notice  of  its  arrival,  for  more  than 
forty  days  thereafter. 

The  reported  case  (Scott-Mayer 
Commission  Co.  v.  Merchants'  Grocer 
Co.  ante,  1316)  is  in  accord  with  the 
rule  stated,  the  court  saying  that  it  is 
undoubtedly  the  law  that  where  a 
bailee  expressly  contracts  to  keep  prop- 
erty in  a  particular  place,  he  will  be 
liable  for  his  failure  to  do  so,  although, 
at  the  time  the  property  was  received, 
the  bailee,  by  force  of  circumstances, 
was  compelled  to  store  the  same  in  an- 
other place,  and  in  so  doing  was  not 
guilty  of  any  negligence,  for  the  par- 
ties are  bound  by  the  terms  of  any 
special  contract  of  that  sort  made  be- 
tween them. 

And,  although  there  are  several  ex- 
ceptions, the  American  decisions  ap- 
pear in  general  to  be  in  accord  with 
those  already  cited. 


Thus,  irrespective  of  negligence,  it 
was  held  in  Thornton  v.  Daniel  (1916) 
—  Tex.  Civ.  App.  — ,  185  S.  W.  585, 
that  a  warehouseman  who  agreed  to 
store  goods  in  his  own  warehouse, 
and,  without  the  consent  of  the  bailor, 
removed  them  therefrom  to  the  ware- 
house of  another  person,  where  they 
were  destroyed  by  fire,  was  liable  for 
their  loss.  The  court  said  that  this 
amounted,  in  legal  effect,  to  a  conver- 
sion of  the  goods. 

If  the  contract  for  storage  of  an  au- 
tomobile requires  that  it  shall  be  kept 
at  a  certain  garage,  and,  without  the 
consent  of  the  bailor,  it  is  removed  to 
another  garage,  where  it  is  damaged 
by  the  collapse  of  the  garage  roof,  the 
bailee  is  liable  for  the  damages  be- 
cause of  his  breach  of  contract,  irre- 
spective of  the  question  of  negligence. 
Oilson  V.  Tip-Top  Auto  Co.  (1918)  67 
Or.  528,  186  Pac.  642.  The  evidence 
in  this  case,  however,  left  it  doubtful 
whether  the  contract  of  bailment  was 
breached  by  the  removal  of  the  auto- 
mobile, and  the  judgment  for  the 
plaintiff  was  affirmed  chiefly  on  the 
ground  that  the  right  of  action  was 
based  on  negligence  of  the  bailee. 

So,  a  warehouseman  who,  in  viola- 
tion of  his  agreement  to  store  house- 
hold furniture  for  the  plaintiff  in  a 
specified  room  in  a  certain  building, 
stored  the  property  in  another  build- 
ing, where  it  was  destroyed  by  a  fire 
which  did  not  reach  the  former  build* 
ing,  was  held  in  Mortimer  v.  Otto 
(1912)  206  N.  Y.  89,  99  N.  E.  189,  Ann. 
Cas.  1914A,  1121,  2  N.  C.  C.  A.  85,  af- 
firming (1911)  142  App.  Div.  184,  126 
N.  Y.  Supp.  866,  liable  for  the  loss, 
even  though  there  was  no  proof  of  neg- 
ligence on  his  part.  It  was  insisted  by 
the  warehouseman  in  this  case  that 
the  destruction  of  the  goods  was 
caused  by  the  fire,  and  not  by  the  plac- 
ing of  the  goods  in  the  particular 
warehouse  where  they  were  destroyed; 
in  other  words,  that  the  fire  was  the 
proximate  cause  of  the  destruction  of 
the  property,  and  that  the  warehouse- 
man was  not  liable,  because  the  fire 
did  not  occur  through  any  lack  of  rea- 
sonable care  on  his  part.  In  overrul- 
ing this   contention  the  court  said: 
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''The  defendants  as  bailees  were  obli- 
gated to  exercise  sueh  care  in  regard 
to  the  property  as  a  reasonably  care- 
ful owner  of  similar  goods  would  ex- 
ercise. •  •  .  They  by  their  express 
agreement  subjected  themselves  to  the 
additional  obligation  that  they  would 
store  the  goods  in  a  specified  place.  No 
degree  of  care  or  vigilance,  short  of 
complete  performance,  would  relieve 
them  of  liiat  obligation.  ...  A 
cause  of  damages  which  the  parties 
seek  to  avoid  by  their  contract  cannot 
be  said  to  be  an  independent  or  inter- 
vening cause,  although  there  is  not 
between  it  and  the  damages  the  direct 
relation  of  cause  and  effect,  or  a  chain 
of  causes  producing  ultimately  the 
damages  claimed.  The  plaintiff  and 
her  assignor  were  depositing  their 
property  with  the  defendants,  and  a 
regard  for  its  safety  and  security 
while  in  the  keeping  of  the  defendants 
was  obviously  within  their  contempla- 
tion, and,  it  may  justly  be  assumed, 
known  to  the  defendants.  For  the 
purpose  of  making  effective  that  re- 
gard, they,  with  the  permission  and 
concurrence  of  the  defendants,  select- 
ed the  precise  place  of  storing.  Fire 
is  an  ordinary  and  frequent  agency  of 
destruction  or  injury,  and  safety  as 
against  it  was  in  the  contemplation  of 
the  parties  when  they  agreed  that  the 
property  should  be  stored  in  the  speci- 
fied room.  Had  the  property  been 
there  stored,  the  plaintiff  and  her  as- 
signor would  have  assumed  all  the 
risks  of  injury  to  it  except  those  ordi- 
narily imposed  by  law  upon  the  de- 
fendants as  bailees.  When,  however, 
the  property  was  burned  in  the  build- 
ing in  which  the  defendants  in  fact 
placed  it,  the  consequent  loss  and 
damage  was  that  which  the  parties 
apprehended  and  sought  to  avoid 
through  the  agreement  that  the  prop- 
erty should  not  be  there,  and  the  de- 
fendants must  indemnify  the  plaintiff 
therefor." 

And  in  Kennedy  v.  Portman  (1902) 
97  Md.  App.  253,  70  S.  W.  1099,  an  ac- 
tion for  damages  for  property  de- 
stroyed by  fire  while  in  storage,  on  the 
ground  that  the  defendant  deviated 
from  the  contract  of  bailment  by  stor- 
ing the  property  in  a  different  and 


more  hazardous  place  than  agreed  up- 
on, the  court  said:  "If  the  contract 
was  to  store  the  goods  in  one  locality, 
and,  without  the  consent  of  the  plain- 
tiff, they  were  stored  elsewhere,  and 
damaged  or  destroyed  as  a  result  of 
the  failure  of  the  defendants  to-  per- 
form their  contract  of  bailment  as  it 
was  made,  a  case  for  damages  arose, 
because,  when  a  bailee  is  intrusted 
with  goods  for  a  particular  purpose, 
or  to  keep  in  a  particular  place,  he  is 
responsible  for  loss  caused  by  using 
them  for  a  different  purpose  or  keep- 
ing them  in  a  different  place."  The 
court  held  there  was  sufficient  evi- 
dence to  submit  to  the  jury  the  ques- 
tion whether  there  was  a  contract  to 
store  the  goods  at  a  certain  place,  as 
contended  by  the  plaintiff,  but  re- 
versed the  judgment  for  the  p],aintiff 
because  of  erroneous  instructions  as 
to  damages,  and  as  to  the  evidence 
tending  to  establish  the  alleged  con- 
tract. ^ 
It  was  held  in  McCurdy  v.  Wallblom 
Furniture  &  Carpet  Co.  (1905)  94 
Minn.  326,  102  N.  W.  873,  8  Ann.  Cas. 
468  (see  also  infra),  that  where  goods 
are  stored  in  a  warehouse  specifically 
agreed  upon,  and  are  removed  there- 
from to  another  place  by  the  bailee, 
without  notice  to  or  knowledge  by  the 
bailor,  and  are  there  destroyed  by  fire, 
the  bailee  is  responsible  to  the  bailor 
for  their  market  value,  in  an  action  in 
the  nature  of  conversion.  It  was  said: 
'Where  goods,  which  have  been  re- 
moved by  the  bailee  from  an  agreed 
to  another  place  of  Storage,  without 
notice  to  or  consent  of  the  bailor,  are 
destroyed  by  fire,  the  bailee  is  liable 
in  an  action  at  law  for  the  reasonable 
market  value  of  the  goods.  .  .  .  The 
bailor  is  entitled  to  the  safety,  to  the 
convenience,  and  to  any  and  every  ad- 
vantage of  the  agreed  location.  He  is 
entitled  to  unchanged  hazards  as  to 
things  priceless  to  him  personally,  as 
well  as  to  things  only  merchantable, 
and  to  insure  or  not,  according  to  his 
judgment,  with  reference  to  the  place 
agreed.  The  bailee  may  not,  to  suit 
his  own  whim  or  interest,  change  his 
place  of  business  and  move  the  goods 
to  a  new  place,  and,  if  the  goods  be 
destroyed,  refuse  the  bailor  both  his 
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ized  removal  of  the  property  to  an- 
other location.  In  this  instance, 
where  there  were  two  removals  of  the 
goods,  one  to  another  compartment  in 
the  same  warehouse,  and  another  to  a 
frame  building  in  which  the  goods 
were  more  exposed,  it  appears,  to  in- 
jury from  rats,  the  warehouseman  was 
held  liable  for  injury  so  caused,  as  well 
as  for  damages  for  missing  articles. 

The  principle  that  a  bailee  who  re- 
moves the  property  to  another  place 
than  that  in  which  he  has  agreed  to 
keep  it  is  liable  for  its  loss  by  theft 
in  the  latter  place,  though  he  is  not 
guilty  of  negligence,  was  applied  in 
Great  West  Supply  Co.  v.  Grand  Trunk 
P.  R.  Co.  (1914)  —  Alberta,  — ,  30 
West.  L.  Rep.  322,  7  West.  Week. 
Rep.  780,  20  D.  L.  R.  774,  where 
a  railroad  company,  by  mistake, 
moved  a  car  of  cement  at  desti- 
nation from  a  bonded  spur  to  a  siding 
where  it  was  equally  safe,  in  breach 
of  its  duty  and  of  its  implied  contract 
to  leave  the  car  on  the  spur  until  the 
consignee  had  paid  the  customs  duty, 
and  the  goods  were  stolen  from  the 
car  on  the  siding.  It  was  held  that 
the  railroad  company  was  liable  to  the 
consignee  for  the  loss,  although  it  was 
without  negligence,  and  the  consignee, 
supposing  that  the  car  remained  on 
the  bonded  spur,  did  nothing  with 
respect  to  the  matter,  after  receiving 
notice  of  its  arrival,  for  more  than 
forty  days  thereafter. 

The  reported  case  (Scott-Mayee 
Commission  Co.  v.  Merchants'  Grocer 
Co.  ante,  1316)  is  in  accord  with  the 
rule  stated,  the  court  saying  that  it  is 
undoubtedly  the  law  that  where  a 
bailee  expressly  contracts  to  keep  prop- 
erty in  a  particular  place,  he  will  be 
liable  for  his  failure  to  do  so,  although, 
at  the  time  the  property  was  received, 
the  bailee,  by  force  of  circumstances, 
was  compelled  to  store  the  same  in  an- 
other place,  and  in  so  doing  was  not 
guilty  of  any  negligence,  for  the  par- 
ties are  bound  by  the  terms  of  any 
special  contract  of  that  sort  made  be- 
tween them. 

And,  although  there  are  several  ex- 
ceptions, the  American  decisions  ap- 
pear in  general  to  be  in  accord  with 
those  already  cited. 


Thus,  irrespective  of  negligence,  it 
was  held  in  Thornton  v.  Daniel  (1916) 
—  Tex.  Civ.  App.  — ,  185  S.  W.  585, 
that  a  warehouseman  who  agreed  to 
store  goods  in  his  own  warehouse, 
and,  without  the  consent  of  the  bailor, 
removed  them  therefrom  to  the  ware- 
house of  another  person,  where  they 
were  destroyed  by  fire,  was  liable  for 
their  loss.  The  court  said  that  this 
amounted,  in  legal  effect,  to  a  conver- 
sion of  the  goods. 

If  the  contract  for  storage  of  an  au- 
tomobile requires  that  it  shall  be  kept 
at  a  certain  garage,  and,  without  the 
consent  of  the  bailor,  it  is  removed  to 
another  garage,  where  it  is  damaged 
by  the  collapse  of  the  garage  roof,  the 
bailee  is  liable  for  the  damages  be- 
cause of  his  breach  of  contract,  irre- 
spective of  the  question  of  negligence. 
Oilson  V.  Tip-Top  Auto  Co.  (1918)  67 
Or.  528,  136  Pac.  642.  The  evidence 
in  this  case,  however,  left  it  doubtful 
whether  the  contract  of  bailment  was 
breached  by  the  removal  of  the  auto- 
mobile, and  the  judgment  for  the 
plaintiff  was  affirmed  chiefly  on  the 
ground  that  the  right  of  action  was 
based  on  negligence  of  the  bailee. 

So,  a  warehouseman  who,  in  viola- 
tion of  his  agreement  to  store  house- 
hold furniture  for  the  plaintiff  in  a 
specified  room  in  a  certain  building, 
stored  the  property  in  another  build- 
ing, where  it  was  destroyed  by  a  fire 
which  did  not  reach  the  former  build- 
ing, was  held  in  Mortimer  v.  Otto 
(1912)  206  N.  Y.  89,  99  N.  E.  189,  Ann. 
Cas.  1914A,  1121,  2  N.  C.  C.  A.  85,  af- 
firming (1911)  142  App.  Div.  184,  126 
N.  Y.  Supp.  866,  liable  for  the  loss, 
even  though  there  was  no  proof  of  neg- 
ligence on  his  part.  It  was  insisted  by 
the  warehouseman  in  this  case  that 
the  destruction  of  the  goods  was 
caused  by  the  fire,  and  not  by  the  plac- 
ing of  the  goods  in  the  particular 
warehouse  where  they  were  destroyed; 
in  other  words,  that  the  fire  was  the 
proximate  cause  of  the  destruction  of 
the  property,  and  that  the  warehouse- 
man was  not  liable,  because  the  fire 
did  not  occur  through  any  lack  of  rea- 
sonable care  on  his  part.  In  overrul- 
ing this   contention  the   court  said: 


ANNO.— BAILMENT— PLACE. 


1825 


''The  defendants  as  bailees  were  obli- 
gated to  exercise  sueh  care  in  regard 
to  the  property  as  a  reasonably  care- 
ful owner  of  similar  goods  would  ex- 
ercise. .  •  .  They  by  their  express 
Agreement  subjected  themselves  to  the 
additional  obligation  that  they  would 
store  the  goods  in  a  specified  place.  No 
degree  of  care  or  vigilance,  short  of 
complete  performance,  would  relieve 
them  of  that  obligation.  ...  A 
cause  of  damages  which  the  parties 
seek  to  avoid  by  their  contract  cannot 
be  said  to  be  an  independent  or  inter- 
vening cause,  although  there  is  not 
between  it  and  the  damages  the  direct 
relation  of  cause  and  effect,  or  a  chain 
of  causes  producing  ultimately  the 
damages  claimed.  The  plaintiff  and 
her  assignor  were  depositing  their 
property  with  the  defendants,  and  a 
regard  for  its  safety  and  security 
while  in  the  keeping  of  the  defendants 
was  obviously  within  their  contempla- 
tion, and,  it  may  justly  be  assumed, 
known  to  the  defendants.  For  the 
purpose  of  making  effective  that  re- 
gard, they,  with  the  permission  and 
concurrence  of  the  defendants,  select- 
ed the  precise  place  of  storing.  Fire 
is  an  ordinary  and  frequent  agency  of 
destruction  or  injury,  and  safety  as 
against  it  was  in  the  contemplation  of 
the  parties  when  they  agreed  that  the 
property  should  be  stored  in  the  speci- 
fied room.  Had  the  property  been 
there  stored,  the  plaintiff  and  her  as- 
signor would  have  assumed  all  the 
risks  of  injury  to  it  except  those  ordi- 
narily imposed  by  law  upon  the  de- 
fendants as  bailees.  When,  however, 
the  property  was  burned  in  the  build- 
ing in  which  the  defendants  in  fact 
placed  it,  the  consequent  loss  and 
damage  was  that  which  the  parties 
apprehended  and  sought  to  avoid 
through  the  agreement  that  the  prop- 
erty should  not  be  there,  and  the  de- 
fendants must  indemnify  the  plaintiff 
therefor." 

And  in  Kennedy  v.  Portman  (1902) 
97  Mo.  App.  263,  70  S.  W.  1099,  an  ac- 
tion for  damages  for  property  de- 
stroyed by  fire  while  in  storage,  on  the 
ground  that  the  defendant  deviated 
from  the  contract  of  bailment  by  stor- 
ing the  property  in  a  different  and 


more  hazardous  place  than  agreed  up- 
on, the  court  said:  "If  the  contract 
was  to  store  the  goods  in  one  locality, 
and,  without  the  consent  of  the  plain- 
tiff, they  were  stored  elsewhere,  and 
damaged  or  destroyed  as  a  result  of 
the  failure  of  the  defendants  to- per- 
form their  contract  of  bailment  as  it 
was  made,  a  case  for  damages  arose, 
because,  when  a  bailee  is  intrusted 
with  goods  for  a  particular  purpose, 
or  to  keep  in  a  particular  place,  he  is 
responsible  for  loss  caused  by  using 
them  for  a  different  purpose  or  keep- 
ing them  in  a  different  place."  The 
court  held  there  was  sufficient  evi- 
dence to  submit  to  the  jury  the  ques- 
tion whether  there  was  a  contract  to 
store  the  goods  at  a  certain  place,  as 
contended  by  the  plaintiff,  but  re- 
versed the  judgment  for  the  p],aintiff 
because  of  erroneous  instructions  as 
to  damages,  and  as  to  the  evidence 
tending  to  establish  the  alleged  con- 
tract. ^ 
It  was  held  in  McCurdy  v.  Wallblom 
Furniture  &  Carpet  Co.  (1905)  94 
Minn.  326,  102  N.  W.  878,  8  Ann.  Cas. 
468  (see  also  infra),  that  where  goods 
are  stored  in  a  warehouse  specifically 
agreed  upon,  and  are  removed  there- 
from to  another  place  by  the  bailee, 
without  notice  to  or  knowledge  by  the 
bailor,  and  are  there  destroyed  by  fire, 
the  bailee  is  responsible  to  the  bailor 
for  their  market  value,  in  an  action  in 
the  nature  of  conversion.  It  was  said : 
''Where  goods,  which  have  been  re- 
moved by  the  bailee  from  an  agreed 
to  another  place  of  storage,  without 
notice  to  or  consent  of  the  bailor,  are 
destroyed  by  fire,  the  bailee  is  liable 
in  an  action  at  law  for  the  reasonable 
market  value  of  the  goods.  .  .  .  The 
bailor  is  entitled  to  the  safety,  to  the 
convenience,  and  to  any  and  every  ad- 
vantage of  the  agreed  location.  He  is 
entitled  to  unchanged  hazards  as  to 
things  priceless  to  him  personally,  as 
well  as  to  things  only  merchantable, 
and  to  insure  or  not,  according  to  his 
judgment,  with  reference  to  the  place 
agreed.  The  bailee  may  not,  to  suit 
his  own  whim  or  interest,  change  his 
place  of  business  and  move  the  goods 
to  a  new  place,  and,  if  the  goods  be 
destroyed,  refuse  the  bailor  both  his 
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property  and  its  value.  If  the  rule 
were  otherwise,  how  would  the  physi- 
cal extent  of  the  justifiable  removal 
be  determined?  Would  the  bailee  be 
allowed  to  remove  the  repository  a 
mile — out  of  the  city,  out  of  the  coun- 
try? ...  Any  other  rule  than  that 
here  applied  would  serve  no  useful 
purpose,  but  would  easily  conduce  to 
misappropriation  and  fraud,  put  a 
premium  on  craftiness,  jeopardize  the 
property  of  the  ordinarily  prudent 
man,  and  wholly  fail  to  afford  ade- 
quate protection  to  the  community  in 
jreneral." 

Where  it  was  found  that  a  contract 
had  been  made  to  store  the  goods  in 
a  certain  place,  and  the  bailor  took 
out  insurance  on  them  as  located  in 
that  place,  although  this  fact  was  not 
communicated  to  the  bailee,  it  was 
held  that  the  bailee's  breach  of  the 
contract  in  storing  the  goods  in  an- 
other place  where  they  were  burned, 
without  remedy  on  the  insurance  pol- 
icy, rendered  him  liable  for  the  loss. 
Hudson  V.  Columbian  Transfer  Co. 
(1904)  137  Mich.  256, 109  Am.  St.  Rep. 
679,  100  N.  W.  402. 

;  And  a  warehouseman  who  agreed 
that  in  case,  as  he  then  contemplated, 
he  removed  to  another  warehouse 
goods  stored  with  him,  he  would  give 
the .  bailor  notice,  so  that  the  latter 
could  continue  insurance  on  the  prop- 
erty in  the  new  location,  but  who, 
without  giving  such  notice,  removed 
the  goods  to  a  warehouse  where  they 
were  burned,  was  held  liable  for  the 
loss,  in  Conover  v.  Wood  (1892)  48 
Minn.  438,  51  N.  W.  227,  even  on  the 
assumption  that,  as  the  warehouseman 
contended,  he  had  notified  the  agent 
of  the  insurance  company  of  the  re- 
moval, and  the  agent  had  promised  to 
make  the  necessary  change  in  the  pol- 
icy so  as  to  continue  the  insurance, 
since  the  warehouseman  was  not 
authorized  to  act  in  this  manner  for 
the  bailor,  but  the  latter  was  not 
bound  to  ratify  or  adopt  such  action, 
and  accept  a  doubtful  and  disputed 
oral  agreement  by  the  insurance  com- 
pany to  continue  the  insurance  in  lieu 
of  performance  of  the  warehouseman's 
agreement  to  give  the  notice. 

The  general  rule  above  stated  as  to 


the  bailee's  liability  for  an  unauthor- 
ized removal  of  the  property  from  the 
place  agreed  upon  is  also  supported  by 
the  language  of  the  court  in  Bradley 
V.  Cunningham  (1892)  61  Conn.  485, 
15  L.R.A.  679,  23  Atl.  932;  but  this 
case  turns  on  the  absence  of  an  ex- 
press contract.  (See  infra.)  The 
court  held  that  it  cannot  be  laid  down 
as  a  rule  of  law  that,  when  goods  are 
deposited  with  a  bailee  for  hire,  with- 
out any  contract  as  to  where  they  shall 
be  kept,  but  the  bailor,  supposing  th^ 
will  be  kept  where  first  deposited,  in- 
sures them  as  located  there,  without 
informing  the  bailee  of  such  insur- 
ance, the  bailee  is  guilty  of  such  neg- 
ligence in  removing  them  to  another 
place  of  deposit,  without  informing 
the  bailor  of  his  intention  in  so  doing, 
as  will,  of  itself,  render  the  bailee 
liable  for  the  value  of  the  goods,  in 
case  they  are  burned  and  the  bailor 
loses  the  benefit  of  the  insurance,  be- 
cause it  covers  the  goods  only  while 
in  the  place  named  in  the  policy.  And 
this  doctrine  was  applied  in  this  case 
in  holding  that  a  livery-stable  keeper, 
who  stored  a  hearse  for  an  undertaker 
under  an  agreement  which  did  not  ex- 
pressly specify  any  particular  stable, 
though  both  expected  that  it  would 
be  kept  at  the  main  stable,  at  which 
place  only  it  was  covered  l^  an  in- 
surance policy,  was  not  liable  for  the 
loss  of  the  hearse  by  -fire  while  stored 
in  another  stable  also  used  in  his  busi- 
ness, where  he  did  not  in  fact  know 
of  the  limitation  of  the  insurance,  al- 
though a  similar  limitation  existed  in 
policies  upon  his  own  vehicles.  The 
court  stated  that,  had  an  agreement 
been  proved  to  store  the  property  in 
a  certain  place,  the  bailee  would  have 
been  liable  for  the  loss. 

The  above  rule  finds  support  also  in 
Mandl  v.  McKegney  (1917)  162  N.  Y. 
Supp.  900,  but  recovery  by  the  owner 
of  the  property  against  the  warehouse- 
man was  in  this  instance  precluded, 
because  of  acquiescence  in  or  ratifica- 
tion of  the  removal  of  the  property. 

And  other  cases  ahow  various  ap- 
plications of  the  rale.  Thus,  where 
the  defendants  hired  a  horse  and 
buggy  of  the  plaintiff  to  drive  to  a 
certain  town,  and  agreed  to  put  the 
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property  in  a  livery  bam  durinfir  their 
stay  there,  but  instead  tied  the  horse 
to  a  public  hitching  rack,  where  it  was 
stolen,  it  was  held  that  they  were  li- 
able for  the  loss,  because  of  their 
breach  of  contract.  Line  v.  Mills 
(1894)  12  Ind.  App.  100,  39  N.  E.  870, 
1  Am.  Neg.  Cas.  627.  The  court  said 
the  agreement  properly  was  in  antic- 
ipation of  just  such  an  occurrence  as 
the  stealing  of  or  injury  to  the  prop- 
erty, and  to  avoid  the  same;  and  that 
therefore  its  disappearance  was  the 
proximate  result  of  the  defendant's 
failure  to  exercise  that  care  over  the 
property  which  they  had  agreed  to  ex- 
ercise. 

And  in  St.  Losky  v.  Davidson  (1856) 
6  Cal.  643,  it  was  held  that  a  pledgee 
of  cigars,  which  were  injured  by  stor- 
age in  a  damp  warehouse,  to  which 
they  had  been  removed  because  of  in- 
jury to  the  warehouse  where  they  were 
first  stored,  was  liable  to  the  pledgeor 
for  the  damage,  although  by  the  con- 
tract the  property  was  at  the  pledge- 
or's  risk  so  long  as  it  remained  in  the 
place  agreed  upon,  and  the  warehouse- 
man, a  third  party,  had  removed  them 
without  the  pledgee's  knowledge.  The 
fact  that  the  goods  were  removed  by 
the  keeper  of  the  warehouse  without 
the  direction  or  knowledge  of  the  de- 
fendant was  held  immaterial,  as  it  was 
the  duty  of  the  latter  to  see  that  they 
were  kept  in  the  agreed  place,  or,  if 
their  removal  was  necessary,  to  have 
them  stored  in  a  secure  and  proper 
place.  The  warehouseman,  of  course, 
was  regarded  as  responsible  to  the 
defendant  for  his  unauthorized  con- 
duct. 

In  the  abstract  of  the  decision  re- 
ported in  Weigel  v.  W.  C.  Reebie  & 
Bro.  Co.  (1915)  192  111.  App.  283,  it  is 
held  that  ^'where  a  warehouseman  who 
expressly  contracts  to  store  goods  in 
a  fireproof  room  in  a  warehouse, 
selected  because  of  its  supposed  im- 
munity from  fire,  stores  them,  instead, 
in  a  room  that  is  not  of  that  character, 
which  subjects  them  to  a  risk  not  con- 
templated by  the  parties,  he  is  liable 
for  the  resulting  loss  by  fire." 

So,  where  cotton  was  consigned  for 
sale  to  a  factor  who  had  advertised 
that  he  had  a  fireproof  warehouse,  but, 


by  mistake  of  the  railroad  company, 
was  delivered  to  a  third  party,  and 
stored  in  a  frame  building  which  was 
hazardous  because  of  its  proximity  to 
an  engine  house,  it  was  held  that  the 
factor,  who  had  assumed  control  of 
the  property  by  a  transfer  of  the 
warehousCe  receipts  from  the  third 
party,  but  had  failed  to  remove  the 
cotton  to  his  own  warehouse,  was 
liable  for  its  loss  by  fire,  and  could 
not  excuse  a  failure  to  store  the  prop- 
erty in  his  own  warehouse  on  the 
ground  of  a  custom  among  warehouse- 
men in  that  city,  if  by  mistake  cotton 
or  other  produce  was  placed  in  a  ware- 
house other  than  the  particular  one  to 
which  it  was  consigned,  to  allow  it  to 
remain  in  the  house  to  which  it  was 
missent,  in  order  to  avoid  pa]rment  by 
the  consignor  of  additional  charges 
for  removal.  Vincent  v.  Rather 
(1868)  31  Tex.  77,  98  Am.  Dec.  616. 

And  it  was  held  in  Wiley  v.  Locke 
(1908)  81  Kan.  143,  24  L.R.A.(N.S.) 
1117,  106  Pac.  11,  19  Ann.  Cas.  241, 
that  a  warehouseman  was  liable  for 
loss  of  goods,  where  he  contracted  to 
store  them  in  a  brick  building,  but, 
in  violation  of  his  agreement,  stored 
them  in  an  adjoining  wooden  build- 
ing, sheeted  with  iron,  which  was  less 
secure,  with  the  result  that  they  were 
burned  in  a  fire  which  did  not  destroy 
the  brick  building,  or  its  contents. 
The  court  said :  "There  was  testimony 
tending  to  show  an  express  agreement 
to  store  the  goods  in  a  brick  building, 
and  also  that  goods  stored  in  that 
building  were  not  injured  by  the  fire 
which  destroyed  the  adjoining  wooden 
one.  Assuming  that  there  was  such 
an  agreement,  it  follows  that  the  plac- 
ing of  the  goods  in  a  different  build- 
ing, which  subjected  them  to  a  risk 
not  contemplated  by  the  parties,  and 
wherein  they  were  destroyed  by  fire, 
makes  the  appellants  liable  for  the 
resulting  loss.  An  agreement  to  keep 
property  in  a  certain  kind  of  a  build- 
ing is  not  satisfied  by  placing  and 
keeping  it  in  a  different  kind  of  a 
warehouse,  and  especially  one  less 
secure  than  the  kind  of  warehouse  pro- 
vided for  in  the  agreement.  .  .  • 
Wiley  had  a  right  to  insist  on  the  secu- 
rity and  every  advantage  there  is  in  a 


1328 


AMERICAN  LAW. REPORTS,  ANNOTATED. 


[12  A.L.R. 


brick  warehouse;  and  when  appellants 
stored  the  goods  in  another  building, 
where  they  were  burned,  they  made 
themselves  liable  for  the  value  of  the 
goods  destroyed." 

A  distinction  should  be  observed 
between  such  cases  as  that  last  above 
cited,  and  that  class  of  cases;  not  with- 
in the  scope  of  the  note,  where  there 
is  no  breach  of  the  agreement  to  store 
the  goods  in  a  particular  place,  but 
merely  a  breach  of  a  warranty,  or  a 
misrepresentation,  that  the  particular 
warehouse  where  the  goods  are  stored 
is  in  fact  fireproof.  Thus,  there  are 
cases  supporting  the  proposition  that 
if  the  contract  of  storage  calls  for  a 
fireproof  building,  the  warehouseman 
will  be  liable  if,  by  reason  of  his  hav- 
ing stored  them  in  a  building  which  is 
not  fireproof,  the  goods  are  destroyed 
by  fire.  Among  other  cases  of  this 
class  where  there  was  no  violation, 
apparently,  of  the  agreement  as  to  the 
place  of  storage,  see  Hatchett  v.  Gib- 
son (1848)  18  Ala.  587,  and  Kirstein 
Y.  Bekins  Van  &  Storage  Co.  (1916) 
27  CaL  App.  586,  150  Pac.  999. 

Several  decisions  seem  to  be  in  con- 
flict with  the  majority  of  the  cases  on 
the  present  question. 

Thus,  where  the  plaintiff  entered 
into  a  contract  with  the  defendant,  a 
warehousemafi,  whereby  the  latter 
agreed  to  store  the  plaintiff's  goods  in 
a  certain  inside  room  in  the  ware- 
bouse,  for  a  specified  sum  per  month, 
and,  without  the  knowledge  or  con- 
sent of  the  plaintiff,  the  defendant 
removed  the  goods  from  this  room  to 
an  adjoining  outside  room  with  an 
outside  window,  in  which  they  were 
greatly  damaged  by  a  fire  originating 
in  another  building  and  spreading  to 
the  warehouse,  although  goods  which 
were  at  the  same  time  in  the  inside 
room  before  mentioned  were  only 
slightly  damaged,  the  court  in  McRae 
V.  Hill  (1906)  126  UL  App.  349,  held 
that  there  could  be  no  recovery  for 
the  loss,  as  the  fire,  and  not  the  re- 
moval, was  the  proximate  cause  there- 
of. In  reversing  a  judgment  for  the 
plaintiff,  the  court  said :  'The  defend- 
ant broke  his  contract  with  the  plainr 
tiff  by  removing  the  goods  from  the 
room  in  which  he  had  contracted  to 


store  them,  and  placing  them  in  anoth- 
er room  where  they  were  greatly  dam- 
aged by  a  fire  which  originated  in 
another  building,  while  similar  goods 
which  were  in  the  room  in  which  de- 
fendant had  contracted  to  place  plain- 
tiff's goods  were  only  slightly  damaged 
by  the  fire.  The  rule  as  to  damages 
for. the  breach  of  contract  or  negli- 
gence is  that  the  party  guilty  of  such 
breach,  or  of  negligence,  is  respon- 
sible only  for  the  proximate,  and  not 
for  the  remote,  consequences  of  his 
act  or  conduct.  •  .  .  Whether  a 
breach  of  contract  or  an  act  of  neg- 
ligence was  the  proximate  cause  of  the 
injury  for  which  compensation  is 
sought  is  in  each  case  a  question  of 
fact."  And  after  citing  various  cases 
on  the  question  of  proximate  cause, 
the  court  continues:  "Here  the  re- 
moval of  the  goods  of  plaintiff,  and 
the  fire,  had  no  natural  or  necessary 
connection.  The  removal  of  the  goods 
was  but  the  occasion,  not  the  cause  of 
this  damage.  It  constituted  a  breach 
of  the  contract,  and  for  any  injury 
naturally  resulting  therefrom,  for  any 
consequence  of  such  breach  which 
might  have  been  foreseen  and  expect^ 
ed  as  the  result  of  such  breach,  the 
defendant  is  responsible,  but,  except 
by  a  conjunction  which  there  was  no 
reason  to  anticipate,  and  which  was 
entirely  fortuitous  with  a  subsequent 
event,  it  had  no  agency  in  causing  the 
damage  to  plaintiff's  goods.  Of  that 
damage  the  fire  was  the  proximate  and 
efiicient  cause.  It  follows  from  what 
has  been  said  that,  in  our  opinion,  the 
defendant  was  entitled  to  have  a  ver- 
dict directed  in  his  favor,  and  the 
cause  will  be  reversed  with  a  finding 
of  facts,  and  not  remanded." 

And  although  there  was  an  unau- 
thorized change  in  the  place  of  keeping 
of  a  mare  left  by  the  plaintiff  with  the 
defendant  for  breeding,  the  case  was 
regarded,  in  Saunders  v.  Hartsook 
(1899)  86  IlL  App.  55,  as  depending 
on  the  question  of  care  or  negligence 
of  the  bailee,  and  recovery  of  damages 
for  injury  to  the  animal  while  in  the 
new  location,  from  a  wire  fence,  was 
denied.  In  this  case  the  defendant 
agreed  to  and  did  put  the  animal  in 
a  pastur.e  containing  about  40  acres^ 
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but  because  she  was  hard  to  catch 
removed  her  to  an  adjoining  pasture 
of  about  6  acres.  Both  pastures  were 
inclosed  by  fences  in  which  barbed 
wire  was  used.  The  plaintiff  had  in- 
formed the  defendant  that  the  animal 
was  not  used  to  barbed  wire,  but,  aft- 
er having  examined  the  large  pasture, 
had  agreed  to  risk  leaving  the  animal 
there.  The  court  said  that  the  change 
from  the  larger  to  the  smaller  pasture 
was  made  in  order  that  the  plaintiff's 
instructions  might  be  more  easily  and 
fully  carried  out;  that  the  animal  was 
left  with  the  defendant  for  the  joint 
benefit  of  both  parties,  and  that  under 
such  circumstances  the  defendant,  in 
the  absence  of  a  special  contract,  was 
only  bound  to  use  ordinary  care;  and 
that  whether  there  was  a  special  con- 
tract for  the  care  of  the  animal,  and, 
if  not,  whether  ordinary  care  for  her 
safety  was  exercised,  were  both  ques- 
tions of  fact  for  the  jury.  And  the 
court  approved  the  instructions  mak- 
ing the  question  of  the  defendant's 
liability  depend  on  the  exercise  of  rea- 
sonable care  and  diligence  for  the 
safety,  of  the  animal.  A  judgment  for 
the  bailee  was  affirmed. 

It  will  be  observed  that  in  McRae  v. 
Hill  (111.)  supra,  the  court  relied 
largely  on  cases  holding  that  a  prior 
delay  of  goods  by  a  carrier,  but  for 
which  they  would  not  have  encoun- 
tered the  act  of  God  which  injured 
them,  is  not  such  a  proximate  or  con- 
curring cause  as  will  render  the  car- 
rier liable.  But  while  there  are  a 
number  of  cases  supporting  this  view, 
some  of  which  are  referred  to  in  the 
McRae  Case,  it  appears  that  there  is 
a  decided  conflict  of  authority  on  the 
point,  and  that  some  authorities  hold  I 
to  the  contrary.  See  4  R.  C.  L.  720 
et  seq.  But  even  though  the  carrier 
cases  were  all  one  way  on  the  ques- 
tion, and  held  that  under  such  circum- 
stances the  delay  was  not  the  prox- 
imate cause  of  the  injury,  it  seems  that 
these  might  be  distinguishable  from 
those  decisions  involving  the  question 
of  the  liability  of  an  ordinary  bailee, 
who,  in  breach  of  his  contract  to  store  I 
goods  at  a  particular  place,  removes 
them  to  another  place  where  they  are 

accidentally  destroyed  or  injured. 
12  A.L.R.— 84. 


Gratuitous  bailee. 

In  Texas  C.  R.  Co.  v.  Flanary  (1899) 
—  Tex.  Civ.  App.  — ,  50  S.  W.  726,  a 
railroad  company,  which,  for  the 
plaintiff's  accommodation,  had  per- 
mitted him  to  store  wool  in  a  car,  and, 
without  giving  him  notice,  had  re- 
moved the  wool  from  the  car  to  its 
depot,  where  it  was  destroyed  by  a 
fire  which  consumed  the  building,  wau 
held  not  liable  as  a  gratuitous  bailee, 
in  the  absence  of  any  evidence  of  neg- 
ligence with  respect  to  the  fire. 

Waiver. 

An  apparently  important  point  is 
brought  out  in  the  decision  in  Weigel 
V.  W.  C.  Reebie  &  Bro.  Co.  (1915)  192 
111.  App.  283,  but  is  not  discussed 
(abstract  of  the  decision  only  being 
reported),  it  being  held  that  where  one 
contracts  with  a  warehouseman  to 
store  goods  in  a  fireproof  room,  knowl- 
edge upon  his  part  that  the  ware- 
houseman has  stored  the  goods  else- 
where does  not  constitute  a  waiver. 

Where  asreemeiit  to  store  in  partievlar 
plaee  is  disputed. 

The  question  whether  there  is  in 
fact  an  agreement  to  keep  or  store  the 
property  at  a  particular  place  may  be 
a  determining  issue  in  any  case,  and 
because  of  its  practical  importance 
deserves  special  consideration,  even 
though,  as  an  abstract  question,  apart 
from  the  circumstance  of  unauthorized 
removal  of  the  property,  it  cannot,  of 
course,  be  covered  in  the  note. 

The  sufficiency  of  the  evidence  to 
warrant  a  finding  of  an  agreement  to 
store  goods  in  a  certain  place  is  con- 
sidered in  Kennedy  v.  Portman  (1902) 
97  Mo.  App.  253,  70  S.  W.  1099,  cited 
supra. 

It  was  held  in  McCurdy  v.  Wallblom 
Furniture  &  Carpet  Co.  (1905)  94 
Minn.  326,  102  N.  W.  873,  3  Ann.  Cas. 
468,  supra,  that  the  facts  that  the  par- 
ties intended  storage  at  a  stated  place, 
and  contracted  with  reference  to  stor- 
age there,  and  that  the  goods  were  in 
fact  there  delivered  by  the  bailor  and 
stored  by  the  bailee,  amounted  in  law 
to  an  agreement  to  store  the  goods  at 
such  place;  and  that  a  conventional 
warehouse  receipt,  specifying  no  par- 
ticular repository,  was  not  the  con- 
tract, but  that  the  actual  prior  parol 
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agreement,  in  connection  with  the 
dealings  of  the  parties,  showed  in  this 
case  a  contract  to  store  the  goods  at 
a  particular  place.  It  was  said :  'The 
plaintiff  and  respondent  took  his  goods 
to  the  retail  furniture  store  of  the  de- 
fendant and  appellant  for  storage. 
The  charge  was  agreed  upon.  The  de- 
fendant explained  that  his  warehouse, 
in  which  the  goods  were  to  be  stored, 
was  situated  in  another  part  of  the 
city.  With  this  knowledge,  the  plain- 
tiff wanted  the  defendant  to  take  his 
goods  and  store  them,  to  which  the  lat- 
ter assented.  Thereupon  the  plaintiff 
took  the  goods  in  wagons  hired  by 
himself  to  the  warehouse  aforesaid, 
and  saw  them  stored  therein.  At  the 
time  the  goods  were  delivered,  the 
party  who  had  charge  of  the  ware- 
house aslged  the  plaintiff  whether  he 
(the  latter)  had  insurance  on  his 
goods.  The  reply  was  that  he  had  not, 
but  that  he  should  take  it  out.  There- 
after the  plaintiff  was  given  a  ware- 
house receipt  in  conventional  form, 
which  provided  for  storage  generally, 
but  did  not  specify  where  the  goods 
were  to  be  kept.  Subsequently  the 
defendant  changed  the  location  of  its 
place  of  business  to  another  point  in 
the  vicinity  of  its  original  retail  store, 
and  seems  to  have  abandoned  its  other 
establishments.  To  the  new  place  it 
transferred  the  goods  in  question, 
where  they  were  destroyed  by  fire. 
There  was  no  proof  that  because  of 
such  removal  the  plaintiff  lost  insur- 
ance. The  jury  returned  a  verdict  for 
the  value  of  the  goods.  .  .  .  The 
question  whether  or  not,  in  a  partic- 
ular case,  the  agreement  was  general 
as  to  place  of  storage,  or  was  specific, 
may  be  for  the  jury.  .  .  .  The  court 
may,  upon  evidence,  determine  as  a 
matter  of  law  that  there  was  no  agree- 
ment to  store  in  the  particular  place 
where  the  property  was  delivered  by 
the  owner,,  as  in  Bradley  v.  Cunning- 
ham (1891)  61  Conn.  485,  15  L.R.A. 
679,  23  Atl.  934  [infra],  a  case  dis- 
tinguishable, but  not  in  a  very  satis- 
factory way,  from  the  one  under 
consideration.  However  this  may  be, 
we  are  of  the  opinion  that  in  this  case, 
upon  its  own  peculiar  facts,  the 
learned  trial  court  properly  charged 


the  jury,  as  a  matter  of  law,  that  the 
bailee  obligated  himself  'to  keep  the 
goods  stored  in  the  building  in  which 
they  were  received,  because  the  un- 
disputed facts  show  a  specific  agree- 
ment to  store  in  a  designated  place. 
That  agreement  was  made  before  the 
issuance  of  the  warehouse  receipt,  in 
form  indefinite  as  to  place  of  storage. 
The  conversation  between  the  bailor 
and  the  bailee,  taken  in  connection 
with  the  delivery  of  the  goods  and  all 
immediate  subsequent  transactions, 
prove  a  valid  parol  agreement,  in 
which  were  specified,  with  sufficient 
definiteness,  the  parties,  the  consid- 
eration, the  goods  to  be  stored,  and 
the  place  of  storage.  ...  If  an 
owner  of  exactly  similar  houses  in  a 
block  shows  a  prospective  lessee  a 
particular  one,  the  rental  is  agreed  on, 
and  the  lessee  is  helped  by  the  owner 
to  put  his  household  goods  into  that 
one,  the  owner  cannot  move  those 
goods  to  another  house  equally  safe 
and  desirable,  and  escape  legal  re- 
sponsibility by  saying  that  no  specific 
house  was  designated." 

And  in  Boyakine  v.  Sweeting  (1911) 
23  Pa.  Dist.  R.  245,  infra,  where  there 
was  no  express  agreement  that  the  de- 
fendant, who  was  the  lessee  of  and 
operated  a  certain  warehouse,  should 
store  the  plaintifiTs  goods  in  that  par- 
ticular place,  the  court  stated  that,  so 
far  as  it  appeared,  this  was  the  only 
place  that  belonged  to  the  defendant, 
and  that  it  was  plain  that  he  contract- 
ed to  warehouse  the  goods  in  his  ware- 
house, and  not  in  that  of  someone  else; 
and  the  case  was  treated  as  that  of 
an  agreement  to  store  the  goods  in  a 
particular  place. 

In  this  connection,  see  Mandl  v.  Mc- 
Kegney  (1917)  162  N.  Y.  Supp.  900, 
where  a  receipt  for  a  chattel  which 
showed  the  name  and  location  of  the 
warehouse,  and  stated  that  it  was  re- 
ceived in  that  particular  warehouse  to 
be  held  on  storage,  was  regarded  as 
tending  to  prove  an  agreement  to  keep 
the  property  in  that  warehouse,  and  to 
negative  an  asserted  right  to  remove 
it  to  another  warehouse. 

But  in  Bamett  v.  Tonnies  (1915)  -- 
Mo.  App.  — ,  180  S.  W.  1000,  the  court 
does  not  consider  the  question  of  a 
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possible  implied  contract  to  store  the 
sroods  in  a  particular  warehouse,  al- 
though, so  far  as  appears,  the  defend- 
ant, at  the  time  of  the  contract,  had 
only  the  one  warehouse.  The  question 
seems  to  be  regarded  as  one  merely 
whether  there  was  an  express  contract 
for  storage  in  a  certain  place,  and  this 
was  considered,  in  view  of  the  conflict- 
ing evidence  on  the  point,  a  jury  ques- 
tion. The  court  applied  the  rule  that, 
in  the  absence  of  a  contract  that  goods 
stored  with  a  warehouseman  shall  be 
kept  in  a  particular  place,  a  ware- 
houseman who  removes  them  to  anoth- 
er warehouse  where  they  are  destroyed 
by  the  burning  of  the  warehouse,  due 
to  its  being  struck  by  lightning,  is  not 
liable  for  the  loss  if  negligence  on  his 
part  is  not  shown,  to  a  case  where 
goods  were  stored  in  the  defendant's 
warehouse,  and  were  afterwards  trans- 
ferred to  another  warehouse  built  by 
a  company  which  was  organized  to 
take  over  the  defendant's  business. 
It  was  said  that  the  defendant  had  a 
right  to  change  the  place  of  keeping 
the  property  without  the  plaintiff's 
consent,  in  the  absence  of  any  negli- 
gence in  so  doing,  if  the  jury  found, 
as  it  did,  that  the  defendant  did  not 
contract  to  keep  the  goods  at  a  par- 
ticular place. 

And  attention  is  called  to  the  cir- 
cumstances in  Bradley  v.  Cunningham 
(1892)  61  Conn.  485,  15  L.R.A.  679,  23 
AtL  932,  supra,  which  were  regarded  as 
not  amounting  to  a  contract  to  store  the 
goods  in  a  certain  place.  In  this  case 
the  owner  of  a  livery  stable,  who  had 
agreed  to  store  and  care  for  a  hearse, 
removed  it  to  a  bam  half  a  mile  from 
the  stable,  the  bam  being  at  his  place 
of  residence  and  used  sometimes  for 
his  own  convenience  to  keep  his  pa- 
trons' vehicles.  The  bailor  had  no 
knowledge  of  the  bam  or  its  use.  It 
was  found  that  at  the  time  of  making 
the  agreement  he  expected  that  the 
property  would  be  kept  in  the  livery 
stable,  and  that  the  contract,  as  he 
understood  it,  was  for  storage  at  that 
place;  also  that  the  bailee  expected  to 
keep  the  property  there,  although  he 
did  not  expressly  agree  to,  and  that 
no  other  place  of  storage  than  the  liv- 
ery stable  was  actually  in  the  minds  of 


either  of  the  parties  when  the  contract 
was  made.  The  property  was  put  in 
the  livery  stable,  and  while  there  was 
insured  by  the  bailor,  but  after  three 
or  four  months  was  removed  by  the 
bailee  to  the  barn  above  referred  to. 
Under  these  circumstances,  the  case 
was  disposed  of  on  the  theory  that 
there  was  no  agreement  to  keep  the 
property  where  it  was  first  stored. 

Bailee  compelled  to   remove  property; 
duty  to  notify  bailor. 

If  the  bailee  expressly  agrees  to 
store  or  keep  the  property  in  a  par- 
ticular place,  the  mere  fact  that  he  is 
compelled  by  force  of  circumstances 
to  store  it  elsewhere  is  not  such  an 
excuse  as  will  relieve  him  from  liabil- 
ity. In  other  words,  his  reason  for 
removal,  or  for  storage  elsewhere,  may 
be  perfectly  valid,  and  yet  he  may  be 
liable  for  breach  of  contract.  See  the 
reported  case  (Scott-Mayer  Commis- 
sion Co.  V.  Merchants'  Grocer  Co. 
ante,  1316). 

The  doctrine  that  one  who,  as  bailee, 
contracts  to  keep  property  in  a  certain 
place,  and  who  removes  it  without  the 
bailor's  consent  to  another  place 
where  it  is  stolen,  is  liable  for  the  loss 
because  of  his  breach  of  contract, 
though  he  is  without  negligence,  is 
supported  by  Butler  v.  Greene  (1896) 
49  Neb.  280,  68  N.  W.  496,  which,  how- 
ever, goes  farther,  and  holds  that  the 
bailee  in  such  a  case  is  not  discharged 
from  damages  resulting  from  his  fail- 
ure to  keep  the  property  in  the  par- 
ticular place  agreed  upon,  because  he 
was  compelled  to  remove  it  by  the 
owner  of  the  place  designated.  In 
this  case,  where  the  pledgee  of  a  watch 
removed  it  from  a  bank  vault  and 
placed  it  in  a  trunk  in  his  room,  where 
it  was  stolen,  it  was  held  that  he  could 
not  complain  of  the  instructions  to  the 
effect  that,  if  there  was  an  express 
contract  to  keep  the  watch  in  the  bank 
vault,  the  defendant  was  bound  to 
keep  it  within  the  terms  of  his  agree- 
ment, and  that  if  he  took  it  out  of  the 
bank  vault  because  the  cashier  told 
him  to  do  so,  and  thereafter  put  it  in 
an  unsafe  place,  and  did  not  take  such 
care  as  an  ordinarily  prudent  person 
usually  takes  of  his  own  goods,  and  by 
reason  of  the  want  of  such  care  the 
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property  was  stolen,  the  verdict  should 
be  for  the  plaintiff.  It  was  said :  "We 
cannot  conceive  how  the  defendant 
was  prejudiced  by  these  two  instruc- 
tions, which  properly  go  together.  If 
the  defendant  contracted  to  keep  the 
watch  in  the  vault  of  the  bank,  and  if 
it  was  lost  by  reason  of  his  failure  to 
do  so,  he  was  liable  without  regard  to 
the  general  principles  of  the  law  of 
bailment.  He  had  made  a  contract, 
and  he  was  liable  for  all  damages  re- 
sulting from  his  failure  to  perform  it. 
If  he  had  no  right  to  keep  the  watch 
in  the  vault,  that  was  his  affair,  and 
not  the  bailor's.  The  contract  was  not 
to  keep  the  watch  in  the  vault  if  the 
bank  permitted  it,  but  it  was  absolute; 
and  it  was  the  pledgee's  business  to 
see  that  he  had  authority  to  keep  it 
there.  If  he  had  not,  he  should  not 
have  made  the  contract.  But  the  in- 
structions of  the  court  relieved  him 
from  this  liability,  and,  taken  togeth- 
er, were  to  the  effect  that,  although  he 
broke  his  contract  in  this  regard,  he 
was  still  not  liable  unless  he  failed  to 
exercise  ordinary  care.  This  was  more 
favorable  to  the  defendant  than  the 
law  warranted." 

And  in  Boyakine  v.  Sweeting  (1911) 
23  Pa.  Dist.  R.  245,  supra,  where  after 
the  receipt  of  the  plaintiff's  goods  at 
the  agreed  place  for  storage,  the  de- 
fendant's lease  on  the  warehouse  was 
terminated  by  the  owners  thereof,  and 
the  defendant,  upon  being  required  to 
vacate,  removed  all  the  goods  in  his 
warehouse,  including  those  of  the 
plaintiff,  to  the  warehouse  of  another 
company,  in  which,  without  his  fault, 
they  were  destroyed  by  fire  communi- 
cated from  an  adjoining  building,  it 
was. held  that  the  defendant  was  liable 
for  the  loss,  since  the  removal  was 
made  without  the  consent  of  the  plain- 
tiff, although  the  defendant,  a  month 
before,  had  mailed  a  letter  to  the 
plaintiff's  address  given  at  the  time 
the  goods  were  received  for  storage, 
the  letter  never  being  delivered.  It 
was  said:  "It  is  well  settled  that,  in 
the  absence  of  special  contract,  a 
warehouseman  is  not  liable  for  loss  by 
fire  which  occurs  without  his  fault  or 
neglect,  and  it  is  admitted  that  the  fire 
did  not  occur  through  the  fault  or 


neglect  of  the  defendant.  It  has  been 
held  in  other  jurisdictions,  however, 
that  where  a  warehouseman  contracts 
to  store  goods  in  one  warehouse  and 
stores  them  in  another,  or  afterwards 
removes  them  to  another,  without  no- 
tice to  the  bailor,  he  is  absolutely  li- 
able for  loss  by  fire.  .  .  .  Counsel 
for  defendant  contends  that  the  de- 
fendant was  only  bound  to  exercise 
ordinary  care  in  the  custody  of  the 
plaintiff's  goods,  and  that  he  did  ex- 
ercise ordinary  care.  That,  however, 
is  not  the  question  in  this  case.  If 
the  defendant  entered  into  a  contract 
to  store  the  plaintiff's  goods,  what 
right  had  he  to  turn  the  goods  over 
to  someone  else  without  the  consent 
of  the  plaintiff?  ...  In  the  case 
at  bar  it  is  admitted  that  the  plaintiff 
did  not  receive  the  letter.  Besides 
this,  the  letter  does  not  even  appear 
to  have  contained  any  notice  of  the 
proposed  transfer  of  plaintiff's  prop- 
erty, but  to  have  been  a  notification  to 
the  plaintiff  to  remove  his  goods  from 
the  defendant's  warehouse.  As  the 
plaintiff  did  not  answer  the  letter,  and 
did  not  call  upon  the  defendant,  and 
did  not  remove  the  goods  from  defend- 
ant's warehouse,  the  defendant  should 
not  have  taken  anything  for  granted, 
but  should,  either  ia.  person  or  by 
agent,  have  made  an  investigation  as 
to  whether  the  plaintiff  received  the 
letter,  and  whether  plaintiff  consented 
to  the  removal  of  his  goods  to  another 
place,  and  to  the  custody  of  another 
warehouseman." 

Iioss  from  inhereiit  nature  of  goodi. 

The  mere  fact  that  the  bailee,  with- 
out notice  to  or  consent  by  the  bailor, 
removes  the  goods  from  the  place 
where  he  originally  contracts  to  keep 
them,  and  stores  them  in  another  place 
which  is  equally  suitable  and  safe  for 
the  purpose,  will  not  render  him  liable 
for  a  loss,  occurring  from  the  inherent 
nature  of  the  goods,  which  would  have 
occurred  equally  had  they  not  been 
removed,  although  the  burden  of  proof 
is  upon  him  to  show  the  suitableneto 
of  the  place  to  which  he  removed  them, 
and  that  the  damage  in  no  way  resultr 
ed  from  such  rensoval.  Roy  v.  Adam- 
son  (1912)  8  D.  L.  R.  Quebec  139.  In 
this  case  a  warehouseman,  during  the 
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five-year  period  In  which  canned 
tomatoes  were  stored  with  him, 
chan^red  his  place  of  business,  and 
moved  the  goods  to  another  warehouse, 
without  the  knowledge  of  the  bailor. 
The  latter  never  made  any  investiga- 
tion as  to  the  condition  of  the  prop- 
erty, which  the  evidence  tended  to 
show  was  likely  to  become  damaged 
from  inherent  causes,  if  not  properly 
inspected.  It  was  held  that  the  ware- 
houseman was  not  liable  for  the  loss 
of  the  goods  by  the  bursting  of  the 
cans,  the  bailee  having  proved  that 
the  warehouse  to  which  they  were  re- 
moved was  a  fit  and  proper  place  in 
which  to  store  them,  and  that  it  had 
exercised  due  care. 

Bailor's    neglieence    after    breaoh    by 
bailee. 

The  contributory  negligence  of  the 
bailor  in  the  management  of  the  prop- 
erty may  preclude  recovery  for  a  loss, 
even  though  the  injury  would  not  have 
occurred  had  the  bailee  placed  it  in 
the  agreed  location.  This  principle  is 
supported  by  Milton  v.  Hudson  River 
S.  B.  Co.  (1867)  37  N.  Y.  210,  where 
the  defendant,  who  had  agreed  to  tow 
the  plaintiff's  boat  and  to  place  it  in 
a  particular  position  in  the  fieet  of 
boats,  placed  it  in  a  different  position, 
and  the  cargo  was  injured  by  the 
waves  and  storms.  It  was  found  that 
had  the  boat  been  placed  in  the  agreed 
location  the  loss  would  not  have  oc- 
curred, but  also  that  the  crew,  who, 
it  appears,  were  servants  of  the  bailor, 
did  not  exercise  proper  care  in  the 
position  in  which  the  boat  was  placed ; 
and  because  of  this  want  of  skill  and 
care  in  the  management  of  the  boat, 
which  directly  caused  the  loss,  it  was 
held  that  the  plaintiff  could  not  recov- 
er, notwithstanding  the  defendant's 
prior  breach  of  contract. 

Miseellaiieoiis. 

As  illustrative  of  cases  turning  on 
the  question  of  liability  for  misuse  of 
the  property  bailed,  rather  than  on  the 
question  merely  of  breach  of  contract 
as  to  the  place  of  keeping  it,  attention 
is  called  to  Lane  v.  Cameron  (1875) 
38  Wis.  603,  1  Am.  Neg.  Cas.  743, 
where  the  defendant  took  horses  be- 
longing to  the  plaintiff  to  keep,  under 


the  agreement  that  he  might  use  them 
in  a  certain  city  for  a  particular  pur- 
pose, and  in  violation  of  the  contract 
sent  them  to  another  city,  where  it 
was  alleged  that  by  reason  of  exposure 
and  improper  management  they  be- 
came sick  and  died.  This  misuser  was 
regarded  as  amounting  to  a  termina- 
tion of  the  contract  of  bailment  and  a 
conversion  of  the  property. 

In  several  cases  the  bailee  who  has 
removed  the  property  from  the  place 
where  it  was  first  stored,  without  the 
consent  of  the  bailor,  has  been  held 
liable  for  its  loss  in  the  place  to  which 
it  was  removed,  on  the  ground  of  a 
want  of  reasonable  care.  Whether 
the  bailee  would  have  been  liable  had 
he  exercised  proper  care  under  such 
circumstances,  it  was  unnecessary  ap- 
parently to  decide. 

Thus,  *  in  Ronneberg  v.  Falkland 
Islands  Co.  (1864)  17  C.  B.  N.  S.  1, 144 
Eng.  Reprint,  1,  34  L.  J.  C.  P.  N.  S.  34, 
10  L.  T.  N.  S.  530,  10  Jur.  N.  S.  940, 
12  Week.  Rep.  914,  the  doctrine  that  a 
bailee,  who,  without  the  consent  of  the 
bailor,  removes  property  from  the 
place  where  it  is  first  stored  to  anoth- 
er place  which  is  unsafe  and  improper, 
is  liable  for  the  consequent  loss,  be- 
cause of  his  want  of  reasonable  care, 
was  applied  where  a  bailee  of  powder 
who,  desiring  to  use  a  vessel  on  which 
it  had  been  temporarily  stored  by  the 
bailor,  removed  it  to  another  ship 
which  was  unfit,  and  which  sank  dur- 
ing a  storm. 

And  failure  of  a  gratuitous  bailee 
to  exercise  reasonable  care  appears  to 
be  the  ground  of  the  recovery  in  Turn- 
er V.  Merrylees  (1892)  8  Times  L.  R. 
(Eng.)  695,  where  a  lessor  was  per- 
mitted to  keep  his  phaeton  in  the 
coach  house  with  the  lessee's  car- 
riages, and  the  latter,  on  discovering 
moths  in  the  phaeton,  removed  it  to 
another  building,  where  the  lessor, 
after  an  absence  of  eight  months, 
found  it  mildewed  and  damaged  be- 
cause of  the  dampness  of  the  place. 

Although  perhaps  not  strictly  in 
point,  attention  is  (Called  to  Levine  v. 
D.  Wolff  &  Co.  (1909)  78  N.  J.  L.  306, 
138  Am.  St.  Rep.  617,  73  Atl.  73,  where 
a  warehouseman  who  had  contracted 
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to  store  household  goods  left  them  for 
two  days  on  a  truck  in  his  stable,  and 
on  the  second  night  while  they  were 
thus  situated,  they  were  destroyed  by 
a  fire.  It  was  held  that  the  question 
of  negligence  on  the  part  of  the  ware- 
houseman was  one  of  fact,  and  a  judg- 
ment against  him  was  affirmed. 

The  rule  is  laid  down  in  McSherry 
V.  Blanchfield  (1904)  68  Kan.  310,  75 
Pac.  121,  in  discussing  the  right  of  a 
warehouseman  of  grain  to  storage 
charges,  that  for  the  warehouseman  ' 
to  recover  such  charges  he  must  keep 
at  the  place  of  deposit,  subject  to  de- 
livery on  demand  of  the  depositor, 
either  the  grain  left  for  storage,  or  an 
equal  quantity  of  other  grain  of  the 
same  kind  and  quality,  and  that  this 
requirement  is  not  satisfied  by  keep- 
ing a  sufficient  quantity  of  grain  of  the 
proper  description  in  another  ware- 
house, at  a  different  place  from  that  in 
contemplation  of  the  parties  when  the 
bailment  was  made.  It  was  said: 
'The  character  of  the  warehouse 
structure,  its  location,  the  method  of 
handling  grain  in  use  there,  and  many 
other  circumstances  may  control  the 
depositor's  choice  of  a  place.  The 
right  of  the  owner  of  stored  grain  to 
protect  himself  from  fire,  and  his  pro- 
tection against  the  creditors  of  the 
warehouseman,  all  relate  to  that  place 


alone.  The  warehouseman  may  refuse 
a  demand  to  deliver  at  any  other  place, 
and  the  owner  may  refuse  to  receive 
at  any  other  place.  Hence,  without  a 
new  contract,  the  obligation  of  the 
warehouseman  to  keep  on  hand  the 
depositor's  wheat,  or  other  wheat  of 
like  kind  and  quality  sufficient  to  sat- 
isfy the  depositor's  demands  can  only 
be  discharged  at  that  place.  Pt  is  for 
this  alone  that  storage  charges  are 
paid,  and  if  this  duly  be  not  per- 
formed such  charges  cannot  be  recov- 
ered." 

And  although  not  strictly  within  the 
title  of  the  note,  attention  is  called  to 
Waller  v.  Parker  (1868)  5  Coldw. 
(Tenn.)  476,  where  one  having  cotton 
to  gin  was  ordered  by  soldiers  during 
the  Civil  War  to  remove  the  same  from 
the  gin  house  into  a  field,  and  scatter 
it,  or  they  would  return  and  burn  both 
cotton  and  gin.  The  court  laid  down 
the  rule  that  if  the  bailee  removed  the 
cotton,  and  left  it  in  the  field  to  go  to 
waste,  under  well-grounded  and  real 
fears  that  unless  he  did  so  the  soldiers 
would  return  and  burn  his  gin  house 
and  cotton,  or  inflict  upon  him  griev- 
ous personal  violence,  and  he  was 
without  the  means  of  preventing  or  re- 
sisting it,  he  was  not  chargeable  for 
the  removal  and  waste  and  was  not 
liable  for  conversion.  R.  E.  H. 


COMMERCIAL  BANKING  &  TRUST  COMPANY,  Exr.,  etc.,  of  J.  W. 

Dudley,  Deceased, 

V. 

SALLIE  J.  DUDLEY,  Impleaded,  etc.,  Appt 

West  Virginia  Supreme  Court  of  Appeals^ May  26,  1916, 

(76  W.  Va.  332,  86  S.  E.  307.) 

Dower  —  relinquishment. 

1.  By  uniting  with  her  husband  in  a  deed  of  trust  to  secure  the  pay- 
ment of  money  borrowed  by  him,  the  wife  relinquishes  her  dower  in  the 
land  only  for  the  purposes  of  the  trust  and  in  favor  of  the  secured  creditor, 
not  the  husband,  nor  his  general  creditors,  nor  his  heirs. 

[See  note  on  this  question  beginning  on  page  1347.] 


—  mortgage  —  death  of  husband. 

2.  If  the  husband  still  owning  the 
equity  of  redemption  dies,  the  widow's 
dower    therein    becomes    consummate, 

Headnotes  by  Poffenbarger,  J. 


and  she  is  entitled  to  full  dower  in  the 
land,  as  against  everybody  except  the 
trust  lien  creditor  and  persons  holding 
under  him. 

[See  9  R.  C,  L.  688.] 
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Marshaling  —  assets  of  mortgagor. 

3.  As  against  the  heirs,  distributees, 
and  creditors  other  than  the  lien  cred- 
itor, she  is  entitled  to  have  the  personal 
property  applied  pro  rata  on  the  lien 
debt  with  all  the  others  of  its  class  un- 
der the  statute  classifying  debts  of  de- 
cedents for  purposes  of  administration, 
and  the  balance  of  that  debt  paid  out  of 
the  proceeds  of  the  sale  of  the  particu- 
lar land  on  which  the  lien  is,  sold  sub- 
ject to  dower  in  the  whole  thereof,  if 
such  proceeds  are  sufficient  to  pay  it. 

Dower  —  redemption  from  mortgage. 

4.  Qusere :  In  case  of  insufficiency  of 
such  proceeds  to  pay  such  balance,  may 
the  widow  redeem  as  to  so  much  of  the 
debt  as  remains  after  application  of 


such  proceeds  to  such  balance;  and, 
having  so  done,  is  she  a  creditor  to  the 
extent  of  the  redemption  money,  with 
right  to  share  with  general  creditors 
in  the  distribution  of  the  proceeds  of 
other  real  estate  of  which  the  husband 
died  seised? 

[See  9  R.  C.  L.  597.] 

—  effect  of  statute. 

5.  Section  3,  chap.  65,  Code  (serial  § 
3651),  applies  only  to  land  bona  fide 
sold  in  the  lifetime  of  the  husband,  to 
satisfy  a  lien  thereon  paramount  to  the 
right  of  dower,  and  does  not  define  or 
limit  the  right  of  the  widow  when  the 
husband  has  died  owning  the  equity  of 
redemption  in  land  so  encumbered. 


(Williams,  J.,  dissents  in  part) 


Appeal  by  the  defendant  widow  from  decrees  of  the  Circuit  Court  for 
Wood  County  in  favor  of  plaintiff  in  a  suit  for  the  settlement  of  the  estate 
of  J.  W.  Dudley,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Merrick  &  Smith,  for  appel- 
lant: 

The  widow  was  entitled  to  dower  in 
the  whole  of  said  10  acres  called  the 
home  place  because  the  estate's  share  of 
the  firm  assets,  amounting  to  $11,425 
was  personal  property,  and  a  pro  rata 
share  thereof  should  have  been  first  ap- 
plied to  the  payment  of  the  trust  lien  on 
the  10  acres  and  a  pro  rata  share  of  the 
proceeds  of  the  other  real  estate  should 
have  been  so  applied. 

MiUer  v.  Mitchell,  58  W.  Va.  431,  52 
S.  E.  478;  Laidley  v.  Kline,  8  W.  Va. 
219;  Williams  v.  Buster,  5  W.  Va.  342; 
Bierne  v.  Brown,  10  W.  Va.  748;  Som- 
merville  v.  Sommerville,  26  W.  Va.  484 ; 
8  Am.  &  Eng.  Enc.  Law,  1097,  note  3; 
Wilson  V.  Branch,  77  Va.  65,  46  Am. 
Rep.  709;  Simmons  v.  Lyles,  27  Gratt. 
922 ;  Land  v.  Shipp,  100  Va.  337,  41  S. 
E.  746. 

The  right  of  dower  is  paramount  to 
all  conveyances,  encumbrances,  con- 
tracts, debts,  or  liabilities  of  the  hus- 
band. 

Higginbotham  v.  Cornwall,  8  Gratt. 
83,  56  Am.  Dec.  130;  Ficklin  v.  Rixey, 
89  Va.  832,  37  Am.  St.  Rep.  891, 17  S.  E. 
325;  Corr  v.  Porter,  33  Gratt.  276; 
Nickell  V.  Tomlinson,  27  W.  Va.  697. 

The  dower  should  have  been  assigned 
before  decreeing  the  sale  of  the  home 
nlace 

Laidley  v.  Kline,  8  W.  Va.  218 ;  Un- 
derwood  v.  Underwood,  22  W.  Va.  303; 
McKittrick  v.   McKittrick,  43  W.  Va. 


117,  27  S.  E.  303;  Tracy  v.  Shumate,  22 
W.  Va.  474. 

If  it  had  been  ascertained  that  it  was 
not  possible  to  assign  dower  in  kind, 
yet,  as  the  sale  of  the  property  realized 
more  than  enough  to  pay  the  trust  lien 
in  full  and  also  the  value  of  the  dower 
in  the  entire  proceeds,  then  the  widow 
was  entitled  to  have  such  value  of  the 
dower  in  the  entire  proceeds  paid  to 
her. 

1  Co.  Litt.  340;  2  Minor,  Inst.  2d  ed. 
155;  10  Am.  &  Eng.  Enc.  Law,  166,  note 
2;  14  Cyc.  921;  Hunsucker  v.  Smith,  49 
Ind.  114;  Grave  v.  Bunch,  83  Ind.  4; 
Hardy  v.  Miller,  89  Ind.  440;  Main  v. 
Ginthert,  92  Ind.  180;  Kemper  v.  Belk- 
nap, 15  Ind.  App.  77,  43  N.  E.  891 ;  Har- 
row V.  Johnson,  3  Met.  (Ky.)  578; 
Mantz  V.  Buchanan,  1  Md.  Chi  202; 
Campbell  v.  Campbell,  30  N.  J.  Eq.  415 ; 
Warner  v.  Van  Alstyne,  3  Paige,  513; 
Klutts  V.  Klutts,  58  N.  C.  (5  Jones,  Eq.) 
80;  Caroon  v.  Cooper,  63  N.  C.  386; 
Smith  V.  Gilmer,  64  N.  C.  546 ;  Creecy  v. 
Pearce,  69  N.  C.  67 ;  Ruffin  v.  Cox,  71  N. 
C.  255;  Moerlein  Brewing  Co.  v.  West- 
mier,  4  Ohio  C.  C.  296,  2  Ohio  C.  D.  555; 
Peckham  v.  Hadwen,  8  R.  I.  160;  Wilson 
V.  McConnell,  30  S.  C.  Eq.  (9  Rich.) 
500;  Henegan  v.  Harllee,  31  S.  C.  Eq. 
(10  Rich.)  285;  Kling  v.  Ballentine,  40 
Ohio  St.  391;  Mandel  v.  McClave,  46 
Ohio  St.  407,  5  L.R.A.  519,  15  Am.  St. 
Rep.  627,  22  N.  E.  290;  Finley  v.  Bank. 
52  Ohio  St.  624,  44  N.  E.  1135. 

Appointing  a  receiver  of  the  6i  acres,. 
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authorizing  the  renting  of  the  same, 
and  the  collecting  of  rent  from  any  par- 
ties occupying  any  portion  of  said  6i 
acres,  dispossessed  appellant,  in  effect, 
of  the  mansion  and  curtilage  which  she 
is  entitled  to  occupy  until  dower  is  as- 
signed to  her. 

Booker  v.  Jarrett,  72  W.  Va.  606,  78 
S.  E.  754;  Hogg,  Eq.  Principles,  §  91;  2 
Minor,  Inst.  4th  ed.  180. 

Mr.  Dave  D.  Johnson  also  for  appel- 
lant. 

Messrs.  William  Beard  and  J.  W. 
Vandervort  for  appellee. 

PofFenbargery  J.,  delivered  the 
opinion  of  the  court: 

The  decrees  complained  of  on  this 
appeal  were  made  and  entered  in  a 
suit  brought  by  the  executor  of  the 
will  of  J.  W.  Dudley,  for  the  sale 
of  the  real  estate  of  which  he  died 
seised  and  possessed,  and  settlement 
aiid  distribution  of  his  estate  among 
the  devisees  and  legatees,  after  the 
payment  of  his  debts ;  the  personal 
property  being  insufficient  to  pay 
the  indebtedness,  and  the  will  hav- 
ing ordered  the  sale  of  part  of  the 
real  estate.  The  widow  of  the  tes- 
tator is  the  appellant,  and  she  com- 
plains of  the  refusal  of  the  court  to 
permit  assignment  to  her  of  her 
dower  in  kind,  in  a  tract  of  about 
10  acres  of  land  in  the  city  of  Park- 
•ersburg,  known  as  the  home  place, 
on  which  the  mansion  house  of  the 
testator  is  situated,  apportionment 
to  her,  out  of  the  proceeds  of  the 
sale  of  said  real  estate,  of  a  smaller 
sum  than  she  thinks  she  is  entitled 
to,  as  and  for  the  gross  sum  in  lieu 
of  dower  allowed  her  by  law,  in  case 
it  shall  be  held  that  the  land  was 
properly  sold,  and  the  appointment 
of  a  receiver  to  take  charge  of  said 
real  estate  and  oust  her  from  the 
possession  of  said  mansion  house. 

No  provision  for  the  widow  was 
made  in  the  will  by  Dudley,'  where- 
fore she  renounced  the  provisions 
thereof,  in  so  far  as  they  affect  her, 
and  claimed  her  dower  in  the  real 
estate  of  which  he  died  seised.  This 
consisted  of  a  tract  of  land  in  Wirt 
county,  some  parcels  of  land  in 
Wood  county,  the  home  place  in  the 
city  of  Parkersburg,  and  another 
piece  of  city  property.     Knowing 


himself  to  be  heavily  indebted,  the 
testator  directed  his  executor  to  sell 
all  of  his  real  and  personal  prop- 
erty, except  the  home  place,  and 
convert  the  same  into  cash,  which, 
so  far  as  necessary,  was  to  be  ap- 
plied to  the  discharge  of  his  indebt- 
ecjne^s.  Part  of  the  home  place, 
about  3^  acres,  was  used  for  the 
purposes  of  a  partnership  business 
conducted  by  the  testator  and  one  of 
his  sons,  C.  P.  Dudley;  the  firm 
name  being  J.  W.  Dudley  &  Son. 
They  were  florists,  and  their  green- 
houses were  located  on  that  portion 
of  the  home  place.  The  whole  of  the 
home  place  was  encumbered  by  a 
debt  of  $10,000,  secured  by  a  deed 
of  trust  in  which  the  wife  had 
joined.  This  debt,  with  its  interest, 
was  ascertained  in  this  cause  to  be 
$11,823.33,  and  the  unsecured  per- 
sonal debts  of  Dudley  were  found  to 
be  $13,589.30,  making  his  entire  in- 
debtedness $25,412.62.  The  stipu- 
lation filed  for  the  purpose  of  the 
appeal  shows  the  existence  of  a  firm 
debt  amounting  to  $3,064.58,  which, 
added  to  the  personal  indebtedness 
of  J.  W.  Dudley,  makes  $28,477.21, 
as  the  aggregate  of  personal  and 
firm  indebtedness  for  which  the  es- 
tate is  liable. 

As  to  all  the  real  estate,  except 
the  home  place,  the  widow  elected 
to  take  her  dower  in  money,  but  as- 
serted her  right  to  have  dower  in 
kind  in  the  home  place,  so  assigned 
as  to  include  the  mansion  house,  if 
it  should  be  possible,  in  view  of  the 
indebtedness  of  the  estate,  so  to 
allow  it  to  her. 

The  real  estate,  other  than  the 
home  place,  was  sold  separately  for 
the  following  amounts,  respectively : 
The  Wirt  county  land,  $2,218.83; 
the  First  street  property  in  Park- 
ersburg, $915 ;  and  parcels  in  Wood 
county,  other  than  the  home  place, 
$1 ,673.  Out  of  the  aggregate  of  this 
amount,  the  widow  was  entitled  to 
about  $960  on  account  of  her  dower, 
leaving  about  $3,850  to  apply  on  the 
indebtedness.  At  the  time  the  com- 
missioner made  up  his  report,  there 
was  in  the  hands  of  the  executor 
$1,869.38,  which  had  been  derived 
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from  fhe  i)er8onal  estate.  Neither 
then,  nor  at  the  date  of  the  sale,  nor 
at  this  time,  so  far  as  the  record 
shows,  had  the  financial  condition 
of  the  firm,  J.  W.  Dudley  &  Son, 
been  ascertained,  and  what  amount 
coming  from  that  source  will  be 
available  for  relief  of  the  real  estate 
is  not  known.  But  under  a  decree 
of  sale,  made  and  entered  on  the 
10th  day  of  June,  1913,  providing 
for  the  sale  of  the  firm  property  and 
the  home  place,  the  former  sold  for 
the  sum  of  $22,850,  and  the  3^  acres 
of  the  home  place,  covered  by  the 
greenhouses  of  the  firm,  for  $9,500, 
a  total  of  $32,350.  At  that  sale  the 
widow  offered  $4,000  for  the  home 
place,  but  her  bid  was  rejected,  and 
it  was  subsequently  sold  to  Lysan- 
der  Dudley  and  William  Dudley, 
sons  of  the  testator  and  beneficiaries 
of  his  will,  for  the  sum  of  $7,000. 

In  view  of  these  facts,  and  upon 
the  assumption  of  nonexistence  of 
firm  indebtedness,  other  than  the 
$3,064.58  to  which  reference  has 
been  made,  the  widow  filed  a  peti- 
tion in  which  she  again  prayed  as- 
signment of  her  dower  in  kind  in 
the  home  place.  In  it  she  set  forth 
a  calculation,  based  upon  the  facts 
herein  stated  and  others  claimed,  by 
which  she  endeavors  to  show  suffi- 
cient assets,  exclusive  of  the  pro- 
ceeds of  the  6^  acres,  to  pay  all  of 
the  indebtedness  and  thus  make  pos- 
sible the  assignment  of  her  dower. 
The  proceeds  of  the  firm  assets,  less 
the  firm  debt  of  $3,064.58,  amount 
to  $19,785.32,  one  half  of  which, 
$9,897.76,  would  be  available  for  the 
purpose,  provided  there'are  no  other 
firm  debts.  To  this  must  be  added 
the  proceeds  of  the  3^  acres,  $9,500, 
and  the  $3,850  derived  from  the  sale 
of  other  real  estate,  after  deduction 
of  the  dower  interest  therein.  This 
would  make  something  over  $28,000, 
and  leave  for  expenses  of  the  suit 
the  fund  in  the  hands  of  the  execu- 
tor, derived  from  the  personal  es- 
tate, amounting  to  about  $1,700. 
The  petition  further  claims  two  of 
the  debts,  amounting  to  $1,215.59, 
had  been  paid;  that  L.  Dudley  is 
liable  for  nearly  $900,  part  of  two 


of  the  other  debts,  William  Dudley 
for  $1,194.25,  part  of  another  debt, 
and  Albert  6.  Dudley  for  $605.61, 
part  of  another ;  and  that  still  other 
debts,  amounting  to  about  $500,  will 
ultimately  be  paid  by  other  solvent 
persons,  so  that  the  indebtedness 
will  be  reduced  to  about  $21,000. 
The  court  refused  the  relief  prayed 
for  in  the  petition.  Later  the  com- 
missioners reported  that  they  had 
been  offered  $3,255  by  the  widow 
for  three  lots,  including  the  mansion 
house,  and  $3,575  by  another  party 
for  the  residue  of  the  6^  acres,  and 
that  they  had  sold  both  to  Lysander 
Dudley  and  William  Dudley  for  the 
sum  of  $7,000.  Thereupon  Mrs. 
Dudley  excepted  to  the  report  of  the 
sale,  assigning,  as  grounds  for  her 
exceptions,  error  in  decreeing  the 
sale  without  first  having  set  off  her 
dower  to  her,  refusal  of  the  court  to 
assign  her  dower,  or  provide  for  the 
payment  of  a  sum  in  gross  in  lieu 
thereof,  before  ordering  the  sale. 
But  the  court  overruled  her  excep- 
tions and  confirmed  the  sale  of  the 
6^  acres  for  $7,000,  and  also  the 
sale  of  the  other  parcels  of  land. 

In  a  later  decree,  the  basis  of  as- 
certainment of  the  gross  sum  to  be 
paid  to  the  widow,  on  account  of  her 
dower  in  the  home  place,  was  stated 
as  follows:  ''The  costs  of  suit  and 
expenses  of  sale  shall  be  first  pro- 
vided for  and  paid,  and  the  residue 
of  the  proceeds  of  the  real  and  per- 
sonal estate  of  J.  W.  Dudley,  except 
from  said  home  place,  shall  be  paid 
pro  rata  on  all  of  the  debts  of  J.  W. 
Dudley,  including  the  mortgage  debt 
aforesaid  herein,  before  decreed  a 
lien  on  said  10  acres.  The  residue 
of  said  mortgage  debt  shall  be  paid 
out  of  the  proceeds  from  the  sale  of 
said  10  acres,  and  the  widow  shall 
have  her  dower  in  cash  in  the  resi- 
due of  the  proceeds  arising  from 
sale  of  said  10  acres  after  said  mort- 
gage debt  has  been  fully  paid." 

The  delay  incident  to  a  full  and 
complete  settlement  of  the  firm 
business  and  distribution  of  its  as- 
sets is  urged  as  justification  of  the 
action  of  the  court  in  ordering  the 
sale  of  the  real  estate,  without  hav- 
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ing  previously  caused  the  dower  to 
be  assigned. 

Sale  of  all  of  the  real  estate,  ex- 
cept the  home  place,  whether  the 
personal  estate  was  sufficient  to  pay 
the  indebtedness  or  not,  was  proper, 
because  the  will  directed  it  to  be 
sold.  The  facts  disclosed  by  the  rec- 
ord, at  the  date  of  the  decree  of  sale 
of  the  home  place,  seemed  to  de- 
mand sale  thereof,  for  it  was  appar- 
ent that  the  proceeds  of  the  personal 
estate  and  of  the  other  real  estate 
were  insufficient  to  pay  the  debts. 
But  it  was  not  apparent,  or  rather 
not  certain,  that  the  sale  of  the 
home  place,  free  from  the  widow's 
dower,  was  necessary,  for  it  could 
not  be  known,  at  that  time,  what  the 
3i  acres  would  bring,  or  what  sum 
would.be  derived  from  the  firm  as- 
sets. Nor  could  it  be  determined  in 
advance  what  the  remaining  6^ 
acres  would  bring,  when  sold  sub- 
ject to  dower  or  free  from  dower. 
The  delay  incident  to  the  realization 
of  additional  money  from  the  firm 
assets  is  relied  upon  as  another 
ground  of  justification  of  the  sale  of 
the  land  free  from  dower. 

As  to  the  widow's  right  in  land 
encumbered  by  mortgage  or  deed  of 
trust,  by  the  joint  action  of  the  hus- 
band and  herself,  the  decisions  of 
this  court  and  of  the  Virginia  court, 
before  the  separation  of  the  state, 
are  somewhat  indefinite.  The  exact 
question  presented  here  seems  never 
to  have  been  passed  upon.  In  Heth 
v.  Cocke,  1  Rand.  (Va.)  344,  the 
mortgaged  land  had  been  sold,  the 
debt  satisfied  out  of  the  proceeds, 
and  the  residue  paid  to  the  guardian 
of  the  infant  children  of  the  de- 
ceased mortgagor,  before  the  widow 
made  any  attempt  to  assert  her 
•claim  to  dower  in  the  land.  Having 
ascertained  and  determined  that  her 
dower  right  had  attached  to  the 
equity  of  redemption  only,  the  court 
denied  her  relief,  on  the  ground  of 
waiver  by  delay  and  nonassertion 
of  her  claim,  which  was  declared  to 
be  merely  an  equitable  one.  The 
opinion  of  the  court,  delivered  by 
€oalter,  J.,  concludes  as  follows: 
^*0n  the  whole,  therefore,  although 


her  right  to  dower  in  this  case  is 
given  to  her  by  law,  and  so  far  may 
he  considered  a  legal  right,  yet  it 
is  a  right  of  such  a  nature  that,  as 
to  the  appellant,  it  could  only  be  as- 
serted in  a  court  of  equity,  under 
the  power  thus  to  permit  redemp- 
tion, after  the  forfeiture  of  the  legal 
estate  at  law ;  and  this  right  to  an 
equitable  interposition  she  may 
waive  or  abandon,  as  I  think  she 
has  done  in  this  case.'' 

In  Wilson  v.  Davisson,  2  Rob. 
(Va.)  384,  the  widow  claimed, 
against  the  purchaser,  dower  in  the 
land  which  had  been  sold  to  satisfy 
a  vendor's  lien  for  purchase  money, 
and  the  court  denied  her  right  to 
dower  and  also  her  right  to  charge 
the  land,  in  his  hands,  with  the 
value  thereof.  The  ruling  in  that 
case  was  afterwards  modified  by 
statute,  so  as  to  permit  the  widow 
to  charge  the  lands  in  the  hands  of 
the  purchaser  with  the  value  of  her 
dower  in  the  surplus  of  the  proceeds 
of  the  sale.  Our  statute  also  subor- 
dinates dower  to  claims  .  for  pur- 
chase money.  Code,  chap.  65,  §  3 
(§  3651) ;  Roush  v.  Miller,  39  W. 
Va.  638,  20  S.  E.  663;  Blair  v. 
Mounts,  41  W.  Va.  706, 24  S.  E.  620. 
While  that  statute 


applies  in  terms  to  SiT^t"^****  "*' 
land  bona  fide  sold 
in  the  lifetime  of  the  husband  to 
satisfy  a  lien  or  encumbrance  there- 
on, created  by  a  deed  in  which  the 
wife  has  united,  or  for  purchase 
money  thereof,  whether  she  united 
or  not,  or  created  before  the  mar- 
riage, or  otherwise  paramount  to 
her  claim,  the  same  rule  governs, 
in  the  case  of  a  purchase-money 
lien,  though  the  land  is  not  sold  in 
the  lifetime  of  the  husband.  Roush 
V.  Miller,  cited ;  Seekright  v.  Moore, 
4  Leigh,  30,  24  Am.  Dec.  704 ;  Mar- 
tin V.  Smith,  25  W.  Va.  580;  Sinnett 
V.  Cralle,  4  W.  Va.  600. 

A  purchase-money  lien  is  readily 
distinguishable  from  one  created  to 
secure  an  ordinary  debt,  and  the 
courts  do  not  hesitate  to  emphasize 
the  grounds  of  distinction.  To  allow 
a  wife  dower  in  land  that  has  not 
been  paid  for,  to  the  exclusion  of 
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the  lien  for  purchase  money,  would 
be  flagrantly  inequitable  and  unjust. 
Therefore  the  law  denies  her  par- 
ticipation, except  as  to  the  surplus 
of  the  proceeds  of  sale,  when  the 
land  has  been  sold  or  is  about  to  be 
sold.  The  purchase-money  debt  di- 
rectly and  obviously  represents  the 
land,  or  a  portion  of  it,  and  stands 
in  the  place  of  the  land.  To  the 
extent  thereof,  the  vendee  lacks 
beneficial  ownership.  This  doctrine 
exists  independently  of  the  statute, 
and  was  asserted  before  it  was 
passed.  But,  as  to  other  debts,  the 
rule  differs  in  conformity  with  the 
altered  circumstances. 

In  the  interest  of  perspicuity,  the 
purpose  and  effect  of  this  statute 
will  be  defined,  before  the  inquiry 
here  involved  proceeds  further.  Its 
own  terms  import  inapplicability 
under  the  circumstances  here  dis- 
closed. It  creates  and  defines  the 
right  of  the  widow  in  land  sold  in 
the  lifetime  of  her  husband,  while 
her  dower  is  contingent  and  her 
right  inchoate  and  unvested.  Not  a 
word  in  it  suggests  intent  to  make 
it  apply  to  a  right  of  dower  vested 
and  consummated  by  the  death  of 
the  husband.  The  two  situations 
are  radically  and  vitally  different. 
When  a  sale  is  made  in  the  lifetime 
of  the  husband,  whether  in  the  ex- 
ercise of  a  power  of  sale  in  a  mort- 
gage or  deed  of  trust,  or  under  a 
decree  enforcing  the  lien  thereof,  or 
a  vendor's  lien,  it  cannot  be  known 
whether  the  wife  will  outlive  the 
husband  and  become  entitled  to 
dower.  At  such  time,  she  has  no 
absolute  right  of  dower  in  either  the 
legal  or  the  equitable  estate,  and 
may  never  have.  The  sale  destroys 
the  husband's  possession  and  title, 
and  the  land  passes  into  the  hands 
of  a  purchaser,  whose  title  may  or 
may  not  be  complete  and  unencum- 
bered at  the  death  of  the  husband. 
Moreover,  the  sale  contemplated  is 
one  made  to  satisfy  a  lien  para- 
mount to  the  right  of  dower,  not 
judgment  liens.  Even  though  the 
sale  be  a  judicial  one,  there  may 
be  no  occasion  for  a  settlement  of 
the  debtor's  estate.    Hence  it  does 


not  necessarily  involve  the  applica- 
tion of  principles  governing  the  de- 
cree in  the  case  of  a  sale  made  in 
the  course  of  the  settlement  of  the 
estate  of  a  decedent. 

The  statute  had  its  origin  in  legis- 
lative opinion  as  to  what  is  equi- 
table and  just  between  the  widow 
of  a  husband  whose  land  was  sold 
in  his  lifetime  to  satisfy  a  lien  para- 
mount to  her  right,  and  the  pur- 
chaser at  such  sale,  and  was  passed 
only  to  effectuate  that  view,  not  to 
determine  or  define  her  right  of  con- 
summate dower,  in  the  case  of  a  sale 
made,  among  other  things,  to  satisfy 
such  lien,  after  his  death.  The  de- 
cision in  Wilson  v.  Davisson,  2  Rob. 
(Va.)  384,  denied  the  widow  any 
right  at  all  against  the  purchaser 
of  the  husband's  lands  sold,  in  his 
lifetime  to  satisfy  a  vendor's  lien. 
Then  the  Virginia  general  assembly 
passed  the  statute,  declaring  that  in 
such  case,  as  well  as  any  other  in 
which  a  sale  should  be  made  in  the 
lifetime  of  the  husband  to  satisfy 
any  lien  paramount  to  the  right  of 
dower,  the  widow  should  have  dower 
in  the  surplus,  the  excess  of  the  pro- 
ceeds of  the  sale  over  the  lien  debt. 
This  was  the  object  of  the  statute, 
and,  under  a  well-settled  rule  of 
construction,  a  statute  does  not  ex- 
tend or  operate  beyond  the  accom- 
plishment of  the  purpose  which 
gave  it  birth, — ^in  this  instance,  rem- 
edy of  the  defect  in  then-existing 
law,  working  out  inequitable  results 
under  given  circumstances.  Such 
was  the  view  thus  expressed  by 
Judge  Staples  in  Robinson  v.  Shack- 
lett,  29  Gratt.  99:  "The  object  of 
the  statute  seems  to  be  to  provide 
for  a  case  in  which  the  land  is  sold 
in  the  lifetime  of  the  husband,  when 
the  wife  has  a  mere  contingent 
right  of  dower." 

And  it  has  been  emphasized  in 
Holden  v.  Boggess,  20  W.  Va.  62, 
and  Bassell  v.  Caywood,  54  W.  Va. 
241,  66  L.R.A.  880,  46  S.  E.  159. 

Laying  this  statute  out  of  view 
as  being  inapplicable,  and  returning 
to  the  principal  inquiry,  the  differ- 
ence between  a  purchase-money  lien 
and  a  lien  for  a  debt  upon  a  consid- 
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eration  foreign  to  the  purchase  of 
the  land  on  which  it  is  secured  must 
be  observed.  In  the  former  case 
dower  is  deemed  never  to  have  at- 
tached to  anything,  except  the  ex- 
cess of  the  value  of  the  land  above 
the  unpaid  purchase-money  debt. 
Wilson  V.  Davisson,  2  Rob,  (Va.) 
384 ;  Hunter  v.  Hunter,  10  W.  Va. 
321;  Martin  v.  Smith,  25  W.  Va. 
580. 

Money  borrowed  by  the  husband 
for  general  purposes,  and  secured 
upon  the  land,  does  not  in  any  sense 
represent  the  land  or  stand  in  its 
place.  Neither  he  nor  the  creditor 
expects  the  money  to  be  paid  out  of 
the  land.  The  lien,  in  such  case,  is 
no  more  than  a  security.  In  such 
case,  the  inchoate  right  of  dower 
attaches  to  the  land  in  its  entirety, 
and  is  later  conditionally  released. 
Of  such  a  debt,  the  court  said  in 
Heth  V.  Cocke,  cited :  "If  she  parts 
with  her  dower  by  Joining  in  a 
mortgage  after  marriage,  leaving 
only  an  equity  in  her  husband,  and 
which  inures  to  her  under  the  act, 
it  cannot  be  said  that  it  inures  to 
her  as  a  legal  estate,  which  she  is 
entitled  to  assert  without  redeem- 
ing; otherwise,  her  joining  in  the 
mortgage  would  pass  nothing.  Sure- 
ly, in  such  case,  she  only  has  a  right 
to  redeem."  Again  the  court  said: 
''It  is  not  alleged  in  the  original  bill 
that  she  was  ignorant  of  her  rights, 
or  of  the  proceedings  under  the 
mortgage,  or  that  she  was  able  to 
redeem  the  mortgage,  or  that  it 
could  have  been  redeemed  out  of  the 
personal  estate." 

The  land  had  been  sold,  and  the 
widow  was  proceeding  against  the 
purchaser.  She  had  not  set  up  any 
of  her  equities  in  the  suit.  These 
observations  tentatively  indicate 
opinion  on  the  part  of  the  court  that 
the  widow  is  entitled  to  her  dower 
in  the  mortgaged  land,  if  the  per- 
sonal estate  of  the  husband  is  suffi- 
cient to  pay  the  debt. 

Nothing  inconsistent  with  this  in- 
timation is  found  in  Land  v.  Shipp, 
100  Va.  337,  41  S.  E.  742,  Wilson  v. 
Branch,  77  Va.  65,  46  Am.  Rep.  709, 
or  Hoy  v.  Vamer,  100  Va.  600,  42 


S.  E.  690,  disposing  of  questions 
somewhat  related  to  the  inquiry  we 
have,  and  extensively  relied  upon  in 
the  argument  for  the  appellee.  The 
discussion  in  the  opinions  in  all  of 
them  proceeds  upon  the  assumption 
of  necessity  of  sale  of  the  mortgaged 
property,  free  from  dower,  to  satis- 
fy the  mortgage  debt,  or  probability 
of  such  necessity.  Land  v.  Shipp 
decides  no  more  than  that  the  pur- 
chaser of  the  equity  of  redemption 
is  entitled  to  protection  against  the 
claim  of  dower,  by  subrogation  to 
the  extent  of  tiie  encumbrance  on 
the  land,  which  is  superior  to  the 
right  of  dower,  so  as  to  limit  that 
right  to  the  surplus.  Wilson  v. 
Branch  affirms  the  right  of  the 
widow  to  have  her  dower  in  kind, 
if  practicable,  notwithstanding  her 
joinder  in  a  deed  of  trust  securing 
a  debt  thereon.  Hoy  v.  Vamer 
makes  the  widow  contribute  to  the 
redemption  of  tiie  land  by  tiie  heirs, 
when  she  has  united  in  the  execu- 
tion of  the  deed  securing  the  debt, 
as  a  condition  of  her  right  to  dower 
in  kind,  when  such  debt  cannot  be 
paid  out  of  the  husband's  estate. 
The  debts  having  priority  over  the 
right  of  dower  had  been  practically 
paid  with  the  proceeds  of  the  sale 
of  part  of  the  land  on  which  there 
were  liens,  and  insurance  money, 
belonging,  not  to  the  husl^md's  es- 
tate at  all,  but  to  the  widow  and 
children.  Under  such  circum- 
stances, the  widow  was  clearly  not 
dowable  in  kind  of  the  whole  of  the 
tract  of  land,  nor  of  any  part  of  it, 
and  the  court  so  decided.  But  for 
the  insurance  money,  sale  of  the 
entire  property  to  pay  tiie  superior 
lien  debts  would  have  been  neces- 
sary. Comparison  of  these  cases 
with  our  own  decisions  in  Laidley 
V.  Kline,  8  W.  Va.  218,  and  Martin  v. 
Smith,  25  W.  Va.  580,  reveals  noth- 
ing more  than  the  application  of  a 
broad  general  principle,  yielding 
numerous  equities  growing  out  of 
the  peculiar  circumstances  of  the 
individual  cases,  but  consistent, 
nevertheless,  with  legal  right 

All  of  the  decisions  of  this  court 
and  of  the  Virginia  court  concede 
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to  the  widow  the  right  to  dower  in 
kind  in  land  encumbered  by  deeds 
in  which  she  has  united,  when  it  is 
practicable  to  assign  it  to  her,  and  a 
decree  denying  it  is  erroneous.  Is 
it  legally  practicable  when  the  mort- 
gage debt  can  be  fully  paid  out  of 
the  personal  estate  of  the  husban<) 
and  the  proceeds  of  the  sale  of  the 
land  subject  to  dower?  To  this 
question,  our  decisions  seem  to  give 
no  definite  answer.  An  affirmative 
answer  seems  to  accord  with  an  in- 
ference arising  from  what  the  court 
said  in  Hoy  v.  Vamer,  cited.  Courts 
of  other  states  have  so  held. 
Mathewson  v.  Smith,  1  R.  I.  22,  25 ; 
Campbell  v.  Murphy,  55  N.  C.  (2 
Jones,  Eq.)  357;  Kling  v.  Ballen- 
tine,  40  Ohio  St.  391;  Henagan  v. 
HarUee,  31  S.  C.  Eq.  (10  Rich.)  285. 
A  suggested  relation  of  suretyship 
between  the  husband  and  wife  is  not 
at  all  essential  to  this  conclusion. 
She  is  not  liable  for  his  debt  as 
surety  or  otherwise.  She  merely 
releases   her   contingent    right   of 

dower  in  favor  of 
-reiinQui.b.        ^yte  mortgagee,  not 

general  creditors, 
nor  the  husband,  nor  his  heirs.  It 
is  his  debt,  primarily  payable  out 
of  his  estate.  As  she  is  not  liable 
for  any  of  his  debts,  her  equity  to 
have  the  mortgage  debt  paid  out  of 
his  estate,  in  relief  of  her  dower,  is 
a  strong  and  manifest  one.  She 
relinquishes  her  dower  as  to  a  par- 
ticular debt  of  her  husband,  not  all 
of  them.  Both  she  and  the  creditor 
expect  him  to  pay  it.  If  he  does  pay 
it,  neither  his  general  creditors  noi* 
his  prospective  heirs  are  legally  in- 
jured. If  it  is  paid  out  of  his  estate, 
after  his  death,  there  is  no  legal 

-inortffMe-  iujury  to  them,  for 
jeatb  S*  their  rights  are  lim- 

gaily  and  equitably  owned  at  the 
time  of  his  death.  How  a  general 
creditor  or  heir  can  claim  any  right 
under  the  mortgage  or  deed  of  trust, 
executed  solely  for  the  benefit  and 
protection  of  the  secured  creditor, 
has  never  been  demonstrated.  How 
th^  equitably  obtain  the  benefit  of 
the  relinquishment  of  dower,  made 


for  his  sole  benefit,  it  is  impossible 
to  perceive.  That  creditors,  other 
than  those  secured  by  the  deed  of 
trust  in  which  the  wife  united,  do 
not  get  the  benefit  of  her  release,  is 
manifest.  In  Barbour  v.  Tompkins, 
31  W.  Va.  410,  7  S.  E.  1,  this  court 
so  held.  There  was  one  such  lien 
en  the  land  besides  judgment  liens, 
both  prior  and  subsequent,  and  the 
court  declared  the  trust  lien  creditor 
had  the  first  and  only  lien  on  the 
contingent  right  of  dower,  and  or- 
dered the  land  sold  subject  to  the 
dower,  if,  sold  in  that  way,  it  would 
bring  enough  to  pay  the  trust  lien. 
How  does  the  death  of  the  husband, 
before  sale,  add  anything  to  the 
rights  of  the  creditors  as  against 
the  widow?  It  makes  his  real  es- 
tate assets  for  the  payment  of  his 
debts,  so  far  as  may  be  necessary, 
but  only  his,  not  the  widow's.  After 
the  discharge  of  liens,  the  proceeds 
are  to  be  applied  pro  rata  on  general 
debts,  and  the  rights  of  heirs  thus 
subordinated  to  those  of  creditors. 
This  being  true,  how  is  it  possible 
to  say  the  heir  has  an  equity  against 
the  widow  by  reason  of  the  release 
of  dower  for  the  purpose  of  a  cer- 
tain debt?  The  general  creditor  has 
none,  and  the  right  of  the 'heir  is 
inferior  to  his. 

Authorities  in  other  jurisdictions, 
in  which  the  question  now  under 
consideration  and  others  more  or 
less  similar  have  arisen,  disclose 
general  principles  controlling  the 
inquiry  in  some  of  its  bearings. 
The  widow  is  dowable  in  land  sub- 
ject to  a  mortgage  superior  to  her 
right,  against  all  persons  except  the 
mortgagee  and  persons  claiming 
under  him.  This  proposition  is  ac- 
cepted everywhere  as  being  funda- 
mental and  basic.  Hastings  v. 
Stevens,  29  N.  H.  564 ;  Cass  v.  Mar- 
tin, 6  N.  H.  25 ;  Rossiter  v.  Cossit, 
15  N.  H.  38 ;  Barker  v.  Parker,  17 
Mass.  564;  Snow  v.  Stevens,  15 
Mass.  278;  Bolton  v.  Ballard,  13 
Mass.  227;  Wheeler  v.  Morris,  2 
Bosw.  524;  Titus  v.  Neilson,  5 
Johns.  Ch.  452 ;  Hatch  v.  Palmer,  58 
Me.  271.  It  is  easy  to  perceive  that 
the  heir  may  obtain  the  benefit  of 
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the  mortgage  by  purchase  thereof, 
or,  what  amounts  to  the  same  thing, 
payment  of  the  debt  and  taking  an 
assignment  of  the  mortgage,  or  by 
virtue  of  the  doctrine  of  subroga- 
tion, and  thus  hold  under  it.  In 
such  cases,  his  right  would  prevail 
over  the  widow's  dower,  but  it 
would  be  derived  from  the  mort- 
gage, not  from  his  relation  to  the 
estate  as  heir.  To  obtain  her  dower 
in  the  land,  as  contradistinguished 
from  a  gross  sum  in  lieu  of  dower, 
she  would  have  to  redeem  wholly  or 
partially,  as  the  equity  of  the  case 
mir'nt  be.  Copp  v.  Hersey,  31  N.  H. 
317 ;  Swaine  v.  Ferine,  5  Johns.  Ch. 
482,  9  Am.  Dec.  318 ;  Titus  v.  Neil- 
son,  5  Johns.  Ch.  452 ;  Mills  v.  Van 
Voorhis,  23  Barb.  125;  Woods  v. 
Wallace,  30  N.  H.  384 ;  Pynchon  v. 
Lester,  6  Gray,  314;  Niles  v.  Nye, 
13  Met.  135.  Similarly,  the  widow 
may  herself  become  owner  of  the 
mortgage,  and  so  bring  about  an 
anomalous  situation  giving  rise  to 
equities. 

Bearing  this  in  mind,  the  require- 
ment or  suggestion  of  redemption 
by  the  widow,  as  a  condition  prece- 
dent to  the  right  of  dower,  found 
in  some  of  the  reported  cases,  is  to 
be  regarded  as  indicative  of  a  bur- 
den in  favor  of  the  mortgagee  or 
some  person  holding  under  the 
mortgage,  not  as  one  in  favor  of  the 
heir.  In  Heth  v.  Cocke,  1  Rand. 
(Va.)  344,  the  purchaser  held  under 
or  by  virtue  of  the  mortgage,  the 
land  having  been  sold  under  it, 
wherefore  the  court  suggested  a 
duty  to  redeem.  If  the  mortgage  is 
extinguished  by  payment  out  of  the 
husband's  estate  before  or  after  his 
death,  the  widow  is  entitled  to  full 
dower  in  the  land.  Hinds  v.  Ballow, 
44  N.  H.  619;  King  v.  King,  100 
Mass.  224.  Payment  by  an  assignee 
in  insolvency  out  of  the  debtor's 
estate  has  been  deemed  an  extin- 
guishment of  the  mortgage,  letting 
in  the  claim  of  dower.  Atkinson  v. 
Stewart,  46  Mo.  510.  The  contrary 
was  apparently,  but  not  actually, 
held  in  Sargeant  v.  Fuller,  105 
Mass.  119. 

In  most  of  the  cases,  the  question 


settled  upon  these  general  principles 
arose,  not  in  the  judicial  ascertain- 
ment of  rights  in  the  course  of  ad- 
ministration, but  out  of  claims  to 
dower  in  land,  set  up  against  the 
purchasers  after  sales,  or  against 
the  heirs  after  they  had  paid  the 
mortgage  debts  out  of  their  own 
funds,  not  money  derived  from  the 
estates  of  the  decedents.  In  all  of 
them,  the  lands  had  actually  been 
sold,  or  sales  thereof  free  of  dower, 
to  satisfy  the  mortgage  debts,  were 
necessary.  Here  the  estate  will  pay 
practically,  if  not  quite,  all  of  the 
debts,  and  may  be  sufficient  to  pay 
all,  without  depriving  the  widow  of 
any  of  her  dower  in  the  home  place. 
The  general  rule,  giving  the 
widow  dower  against  everybody  ex- 
cept the  mortgagee  and  those  hold- 
ing under  him,  literally  applied, 
would  require  the  mortgage  debt  to 
be  paid  out  of  the  husband's  estate, 
even  though  to  do  so  would  exhaust 
the  other  estate,  real  and  personal, 
and  leave  nothing  for  either  heirs 
or  creditors.  But  it  does  not  seem 
to  have  been  carried  to  that  extent 
An  important  qualification  is  the 
limitation  of  the  rule  to  the  subject^ 
matter  of  the  mortgage,  the  land  on 
which  it  is.  The  widow's  right  pre- 
vails over  all  claims  against  that 
land,  except  those  founded  on  the 
mortgage,  but  not  over  debts 
against  other  lands  of  the  husband. 
If  he  owes  other  debts  and  owns 
other  land,  the  dower  right  does  not 
go  so  far  as  to  withdraw  from  the 
reach  of  the  other  creditors  the 
other  property  to  which  the  law 
gives  them  resort  for  payment. 
Thus,  in  Sargeant  v.  Fuller,  supra, 
the  general  creditors  of  the  insol- 
vent debtor  had  rights  respecting 
his  property  other  than  that  under 
mortgage,  by  virtue  of  the  deed  of 
assignment,  which  the  court  upheld 
against  the  claim  for  dower.  Pay- 
ment of  all  the  debts,  including  the 
one  secured  by  the  mortgage,  out  of 
the  proceeds  of  all  of  tiie  debtor's 
property,  including  that  under  the 
mortgage,  did  not  extinguish  the 
mortgage,  so  as  to  render  the  widow 
dowable  of  the  mortgaged  land  in 


COMMERCIAL  BANKING  &  T.  CO.  v.  DUDLEY. 

(76   W,  Va,  S5t,  86  S.  B.  507.) 


1343 


the  hands  of  the  purchaser.  He 
held  under  and  by  virtue  of  the 
mortgage.  Had  her  claim  been  as- 
serted before  sale  and  in  an  equity 
suit  in  which  the  sale  might  have 
been  decreed,  her  priority  of  right 
would  no  doubt  have  been  limited  to 
the  particular  piece  of  property  on 
which  the  mortgage  was,  for  the 
other  property  was  not  hers.  It  be- 
longed to  the  husband's  estate,  and 
was  subject  to  his  debts.  She  had 
a  moral  right  to  discharge  of  his 
mortgage  debt  out  of  his  estate,  but 
no  legal  right  thereto.  In  a  sense, 
she  was  equitably  his  creditor  re- 
specting the  other  property,  but  cer- 
tainly had  no  higher  right  or  equity 
as  to  it  than  other  creditors.  It  was 
inferior,  because  theirs  was  legal 
and  hers  only  equitable.  Besides, 
she  had  permitted  the  land  to  be 
sold  under  the  mortgage,  and  then 
sought  dower  as  if  there  never  had 
been  a  mortgage  on  the  property. 

Conversely,  the  mortgage  debt  is 
a  charge  against  the  estate  gener- 
ally. As  to  the  personal  property, 
it  is  a  debt  equal  in  dignity  with  the 
unsecured  debts.  The  widow's  equi- 
ty respecting  the  mortgaged  land  is 
as  strong  as  the  equities  of  general 
creditors,  wherefore  they  cannot  re- 
quire payment  of  the  whole  mort- 
gage debt  out  of  the  mortgaged 
property,  so  as  to  make  the  personal 
property,  or  a  larger  part  thereof 
than  would  otherwise  come  to  them, 
applicable  to  the  payment  of  their 
debts.  It  is  applicable  to  all  debts 
alike,  the  mortgage  debt  along  with 
the  others.  Laidley  v.  Kline,  8  W. 
Va.  218.  No  ground  upon  which 
this  order  of  distribution  of  the  per- 
sonal estate  can  be  varied  to  the 
prejudice  of  the  widow  has  been 
suggested,  nor  is  any  perceived. 

Assets  will  not  be  marshaled  to 
the  detriment  of  any  person.  The 
marshaling  of  assets  is  a  purely 
equitable  doctrine.  Under  it,  the 
rights  of  parties  are  limited  and 
varied  only  so  far  as  is  practicable 
w^ithout  injury  in  a  material  sense. 
Only  technical  legal  rights  are  re- 
quired to  yield.  McCrum  v.  Lee,  38 
W.  Va.  583,  18  S.  E.  757;  Ball  v. 


Setzer,  33  W.  Va.  444,  10  S.  E.  798 ; 
Kanawha  Valley  Bank  v.  Wilson,  25 
W.  Va.  242;  Wiley  v.  Mahood,  10 
W.  Va.  207. 

The  general  principles  here  ad- 
verted to  were  applied  in  Creecy  v. 
Pearce,  69  N.  C.  67,  the  syllabus  in 
which  reads:  "The  widow  of  a 
mortgagor,  as  against  the  legatees 
and  next  of  kin,  as  well  as  against 
the  heirs  and  devisees  of  her  de- 
ceased husband,  has  a  right  to  have 
the  mortgaged  land  exonerated 
from  the  mortgage  iit.,.,,«„„„ 
debts,  but  as  agamst  a«aeta  of 
his  other  creditors  ««'^«*««'- 
she  has  no  such  right.  As  to  them, 
she  has  only  the  right  to  have  the 
two  thirds  of  the  land  not  embraced 
in  the  dower,  and  the  reversion  of 
the  dower,  sold,  and  the  proceeds 
applied  to  the  payment  of  the  mort- 
gage debt,  and  to  have  the  residue 
of  that  debt,  if  any,  paid  ratably 
with  the  other  debts  of  the  deceased 
out  of  the  personal  assets,  and,  if 
there  still  be  any  part  of  tiie  mort- 
gage debt  unpaid,  it  will  be  a  charge 
on  the  dower." 

Except  in  one  particular,  the  con- 
clusion embodied  in  this  quotation 
accords  with  the  views  indicated 
throughout  this  discussion,  namely, 
the  basis  on  which  the  lien  debt  par- 
ticipates in  the  distribution  of  the 
personal  property.  Judge  Pearson 
adopted  that  shown  in  the  quota- 
tion, under  the  impression  that  each 
method  would  produce  the  same  re- 
sult. It  might  as  regards  the  cred- 
itors, but  clearly  does  not  as  regards 
the  widow,  for,  if  the  personal 
property  is  prorated  upon  the  entire 
lien  debt,  the  proceeds  of  the  mort- 
gaged land  sold  subject  to  dower 
will  be  much  more  likely  to  pay  the 
mortgage  debt. 

The  widow  is  entitled  to  dower  in 
kind  in  the  10-acre  tract  of  land, 
called  the  home  place,  to  be  assigned 
out  of  the  6i  acres  thereof,  herein 
described,  so  as  to  include  the  man- 
sion house,  if  practicable,  if,  after 
the  application  of  the  proceeds  of 
the  personal  estate  pro  rata  upon 
all  of  the  debts,  including  the  debt 
constituting  a  trust  deed  lien  there- 
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on,  said  lien  debt  can  be  paid  out 
of  the  proceeds  of  the  sale  of  said 
10-acre  lot,  subject  to  the  dower  so 
assigned.  If  not,  it  should  be  sold 
free  of  the  dower,  and  the  lien  debt 
so  reduced  paid  out  of  the  jproceeds 
thereof,  if  sufficient,  and  dower  al- 
lowed the  widow  in  the  surplus,  if 
any. 

Unless  it  was  apparent  that  the 
home  place  could  not  be  sold  subject 
to  dower  for  a  sum  sufficient  to  pay 
the  lien  debt  so  reduced,  or  that 
unreasonable  delay  would  be  occa- 
sioned by*  the  settlement  of  the  per- 
sonal estate,  the  dow^r  should  have 
been  assigned,  as  above  indicated, 
before  the  sale  was  ordered,  and  the 
decree  should  have  provided  for  a 
test  by  the  offer  of  sale  as  to  the 
possibility  of  realizing  a  sufficient 
sum  by  a  sale  subject  to  dower. 
This  was  not  done,  and  it  did  not 
otherwise  appear  that  a  sufficient 
sum  could  not  be  raised  by  a  sale 
so  made.  Nor  does  it  appear  that 
the  settlement  of  the  personal  es- 
tate, including  the  testator's  inter- 
est in  the  firm  assets,  would  have 
occasioned  unreasonable  delay.  No 
part  of  the  record  indicating  it  has 
been  brought  up.  Hence  the  sale  of 
the  6^  acres,  of  which  complaint  is 
made,  was  erroneous  and  prema-  . 
ture. 

As  no  complaint  is  made  of  the 
sale  of  the  3^  acres,  part  of  the 
home  place,  it  will  not  be  disturbed, 
and  the  proceeds  thereof,  $9,500, 
will  be  applicable  to  the  lien  debt 
thereon,  after  distribution  of  the 
proceeds  of  the  personal  estate 
among  the  creditors.  If  it  should  .' 
be  more  than  sufficient  to  pay  the 
balance  of  that  debt,  the  surplus  will 
go  to  the  other  creditors  or  heirs, 
or  both,  according  to  their  legal 
rights. 

It  is  unlikely,  in  view  of  the  con- 
dition of  the  estate  as  revealed  by 
the  statement  of  the  case,  that  any 
further  questions  will  arise.  But  it 
is  merely  suggested  here,  not  de- 
cided, that  the  principles  stated  may 
lead  to  tiie  following  results,  under 
conditions  different  from  those  dis- 
closed by  the  record :    If,  after  dis- 


tribution of  the  personal  estate 
among  the  creditors,  the  proceeds  of 
the  sale  of  the  mortgaged  land,  sub- 
ject to  dower,  are  insitfficient  to  pay 
the  mortgage  debt,  the  widow  might 
elect  to  redeem  as  ©ower- 
to  the  balance,  so  as  redemption 
to  save  her  dower  in  "•"  «•'*«•«•- 
full,  and,  having  done  so,  might 
stand  in  the  creditors'  shoes,  to  the 
extent  of  the  money  paid  by  her  in 
redemption  of  her  dower  right,  and 
be  entitled  to  share  pro  rata  with 
general  creditors,  on  tlie  basis  of  the 
amount  so  paid  by  her,  in  the  dis- 
tribution of  the  proceeds  of  any 
other  real  estate  of  her  husband. 
All  authorities  say  she  may  redeem, 
and  also  that  by  redemption  she 
does  not  make  the  debt  her  own. 
The  statute  msCkes  the  real  estate 
of  a  decedent  assets  for  the  payment 
of  his  debts.  Why  is  not  the  widow 
a  creditor  to  the  extent  of  tiie 
amount  she  has  paid  on  ihe  mort- 
gage debt? 

On  reversal  of  the  decrees  of  sale 
and  confirmation,  in  so  far  as  they 
relate  to  or  affect  the  6^acre  tract, 
the  title  of  the  purchasers  thereof 
will  fall,  since  they  were  parties  to 
the  suit  and  vitally  interested. 
Dunf  ee  v.  Childs,  45  W.  Va.  155,  30 
S.  E.  102 ;  Martin  v.  Smith,  25  W. 
Va.  685;  Buchanan  v.  Clark,  10 
Gratt.  164.  The  conclusions  stated 
make  the  error  in  the  appointment 
of  the  receiver  clearly  manifest. 

The  error  in  the  decree  of  sale, 
in  so  far  as  it  relates  to  the  3i-acre 
lot  on  which  the  greenhouses  are, 
has  been  expressly  waived,  since  it 
brought  a  larger  price  than  was  an- 
ticipated, and  will  likely  not  be  in- 
cluded in  the  portion  to  be  condi- 
tionally assigned  to  the  widow  for 
dower.  Hence  the  decree  of  sale, 
and  the  decree  confirming  the  sales 
made,  in  so  far  as  they  affect  the 
6^acre  lot  and  the  right  of  dower 
in  the  home  place,  the  decree  of  re- 
sale of  said  lot,  the  decree  of  Octo- 
ber 13,  1913,  confirming  tiie  sale 
thereof,  the  decree  of  October  11, 
1913,  adopting  an  erroneous  basis 
for  computation  of  dower  in  money, 
and  the  decree  appointing  the  re- 
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ceiver,  will  be  reversed,  the  sale  of 
the  6^-acre  lot  set  aside,  and  the 
cause  remanded. 

Williams^  J.,  concurring  in  the  de- 
cree, but  dissentiztf,  in  part,  to  the 
opinion : 

I  concur  in  the  reversal  of  the 
decree  because  of  the  error  in  or- 
dering a  sale  of  all  the  land  before 
settlement  of  the  partnership  and 
ascertainment  of  the  amount  of  fis- 
sets  that  testator's  estate  will  re- 
ceive therefrom,  and  application 
thereof  to  the  relief  of  the  encum- 
bered land.  The  widow's  dower  and 
the  inheritance  of  the  heirs,  in  the 
equity  of  redemption,  entitled  them 
to  that  relief.  I  do  not  concur  in 
that  part  of  the  opinion  which  holds 
that  the  widow  is  entitled  to  have 
the  land,  encumbered  by  trust  deed 
in  which  she  joined  her  husband, 
sold  subject  to  dower,  and,  in  the 
event  enough  money  is  thereby 
realized  to  pay  the  balance  of  the 
indebtedness,  to  have  dower  in  kind, 
as  if  no  such  lien  existed.  That  ex- 
cludes the  heirs,  whose  equity  in  the 
encumbered  land  is  of  equal  dignity 
with  her  own.  She  is  only  entitled 
to  dower  in  the  equity  of  redemp- 
tion, or  surplus,  not  in  the  land 
itself.  True,  her  right  is  superior 
to  all  creditors,  except  vendor's  lien 
creditors,  and  creditors  whose  liens 
existed  before  marriage,  or  were 
created  thereafter  by  mortgage  or 
trust  deed  in  which  she  joined,  and 
is,  of  course,  superior  to  the  rights 
of  the  heirs,  so  far  as  payment  of 
debts  of  the  estate  is  concerned. 
The  inheritance  is  subject  to  the 
rights  of  all  creditors,  while  dower 
is  affected  by  a  certain  class  of  debts 
only.  But,  by  uniting  in  a  mort- 
gage, the  widow's  dower  in  the 
mortgaged  land,  under  the  doctrine 
of  marshaling  assets,  becomes  in- 
ferior to  the  right  even  of  a  general 
creditor.  By  uniting  in  the  mort- 
gage Mrs.  Dudley  released  her  con- 
tingent right  of  dower,  which  is 
thereafter  a  mere  equity,  not  a  legal 
estate,  and  can  never  become  such 
until  redemption.  She  is  entitled 
only  to  dower  in- the  surplus  remain- 
ing after  payment  of  the  debt  se- 
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cured  by  the  trust  deed  In  which 
she  joined.  She  gets  it  by  virtue 
of  statute,  for  by  the  common  law 
the  widow  was  dowable  in  a  legal 
estate  only.  The  fault  I  find  with 
the  opinion  is  that  it  in  effect  al- 
lows the  widow  dower  as  if  she  had 
never  released  it,  notwithstanding 
it  is  necessary  to  sell  the  greater 
portion  of  the  encumbered  land  to 
pay  off  the  encumbrance.  She  com- 
muted her  dower  in  all  other  lands 
of  her  husband's  estate,  which  were 
sold,  and  could  have  applied  that 
money  to  the  discharge,  pro  tanto, 
of  the  encumbrance  on  the  home 
place.  If  she  had  done  so,  she  would 
have  been  subrogated,  pro  tanto,  to 
the  right  of  the  trust-deed  creditor 
as  against  the  heirs.  On  the  other 
hand,  the  heirs  had  the  right  to  dis- 
charge the  lien,  and  thereby  be  sub- 
rogated to  the  lienor's  rights  as 
against  the  widow.  The  existence 
of  this  right  is  proof  of  their  pres- 
ent equity  in  the  encumbered  land. 
The  wife  was  not  dowable  at  com- 
mon law  in  an  equitable  estate,  and 
is  now  dowable  therein  only  by  vir- 
tue of  statute.  Code  1913,  8  17, 
chap.  71 ;  Rowton  v.  Rowton,  1  Hen. 
&  M.  92;  and  Claiborne  v.  Hender- 
son, 3  Hen.  &  M.  322.  Notwith- 
standing that  statute,  passed  in  Vir- 
ginia in  1785,  conferring  right  of 
curtesy  and  dower  upon  husband 
and  wife,  respectively,  in  trust 
lands,  wherein  they  are  the  respec- 
tive owners  of  a  beneficial  estate  of 
inheritance,  it  was,  nevertheless, 
thereafter  held  by  the  court  of  ap- 
peals of  that  state  that  the  widow 
was  not  dowable  in  the  surplus  re- 
maining after  satisfaction  of  a  lien 
for  the  purchase  money.  Wilson  v. 
Davisson,  2  Rob.  (Va.)  384.  That 
decision  was  rendered  by  a  divided 
court  composed  of  three  judges; 
and,  in  order  to  settle  the  question, 
the  revisers  of  the  Code  recom- 
mended to  the  legislature  the  pas- 
sage of  an  act  conforming  the  law 
to  the  majority  opinion.  Revisers' 
Reports,  p.  565.  The  legislature, 
however,  refused  to  pass  the  act  in 
the  form  as  recommended,  and 
amended  it,  endowing  the  wife  in 
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the  surplus.  That  statute  has  come 
down  to  us  without  any  material 
alteration.  Code  1913,  §  3,  chap.  65. 
Notice  that  it  was  not  the  legislative 
purpose  to  endow  the  wife  in  the 
land,  encumbered  as  therein  de- 
scribed, but  only  in  the  surplus. 
The  stetute  expressly  says,  "She 
shall  have  no  right  to  be  endowed  in 
the  said  land."  That  is  exactly 
what  the  court  had  decided  the  law 
was,  before  the  act  was  passed.  If 
the  statute  is  applicable  only  in  case 
a  sale  of  the  encumbered  land  is 
made  in  the  lifetime  of  the  husband, 
it  necessarily  follows  that  the  wife 
is  not  entitled  to  dower,  even  in  so 
much  as  the  surplus,  in  the  case  of 
a  sale  made  after  his  death.  But 
I  think  the  statute  was  intended 
to  apply,  whether  the  sale  is  made 
before  or  after  the  husband's  death. 
His  death  only  consummates  the 
contingent  dower  created  in  the  sur- 
plus by  the  statute,  the  only  purpose 
of  which  was  to  endow  the  wife  in 
the  surplus.  If  it  does  not  do  that, 
in  the  case  of  a  sale  made  after  her 
husband's  death,  she  has  not  dower 
in  either  land  or  surplus,  because 
the  common  law  only  then  applies. 
To  limit  the  application  of  the  stat- 
ute to  sales  made  in  the  husband's 
lifetime  would  produce  absurd  re- 
sults which  the  legislature  certainly 
never  intended.  It  would  cause  the 
husband's  death,  an  event  neces- 
sary to  consummate  dower,  to  de- 
feat the  contingent  right  of  dower 
in  the  surplus,  expressly  created  by 
the  statute.  * 

To  sell  land  subject  to  dower,  to 
satisfy  a  trust-deed  lien  in  which 
the  wife  had  joined,  is  equivalent  to 
assigning  dower  in  the  whole  of  the 
land,  as  if  it  had  not  been  released. 
By  joining  in  a  mortgage  or  trust 
deed  on  her  husband's  land,  the  wife 
released  dower  in  all  but  the  equity 
of  redemption.  The  value  of  ths^t 
equity  is  the  surplus  remaining 
after  satisfying  the  lien.  If  a  sale 
is  not  made  in  the  husband's  life- 
time, the  equity  of  redemption,  be- 
ing an  established  inheritance, 
passes  to  the  heirs,  subject,  of 
course,  to  dower,  and  entitles  the 


heirs  to  redeem.  In  case  they  do 
so,  equity  requires  the  widow  to  con- 
tribute ratably  before  she  can  have 
dower,  in  the  land.  4  Kent,  Com. 
p.  39;  Gibson  v.  Crehore,  5  Pick. 
146 ;  Swaine  v.  Ferine,  5  Johns.  Ch. 
482,  9  Am.  Dec.  318 ;  Russell  v.  Aus- 
tin, 1  Paige,  192 ;  Mills  v.  Van  Voor- 
his,  23  Barb.  125 ;  Bell  v.  New  York, 
10  Paige,  49;  Adams  v.  Hill,  29 
N.  H.  202;  1  Jones,  Mortg.  §  666; 
1  Washb.  Real  Prop.  §  296 ;  1  Scrib- 
ner.  Dower,  2d  ed.  pp.  530  and  531 ; 
Williams,  Real  Prop.  17th  ed. 
pp.  378  and  379.  Where  the.  wife 
has  joined  in  the  mortgage  or  trust 
deed,  she  cannot  claim  dower  in  the 
encumbered  land,  if  the  effect  is  to 
defeat  the  husband's  general  credi- 
tors. 1  Washb.  Real  Prop.  §  396; 
Creecy  v.  Pearce,  69  N.  C.  67,  and 
Rossiter  v.  Cossit,  15  N.  H.  38. 
Quoting  from  Judge  Coalter's  opin- 
ion in  Heth  v.  Cocke,  1  Rand.  (Va.) 
344 :  "If  she  parts  with  her  dower 
by  joining  in  a  mortgage  after  mar- 
riage, leaving  only  an  equity  in  her 
husband,  and  which  inures  to  her 
under  the  act,  it  cannot  be  said  that 
it  inures  to  her  as  a  legal  estate, 
which  she  is  entitled  to  assert  with- 
out redeeming ;  otherwise,  her  join- 
ing in  the  mortgage  would  pass 
nothing.  Surely  in  such  case,  she 
only  has  a  right  to  redeem."  And 
in  1  Lomax,  Dig.  103,  the  rule  is 
thus  stated:  "If  the  heir  redeems, 
or  [the  widow]  brings  her  writ  of 
dower,  she  is  let  in  for  her  dower 
on  her  contributing  her  proportion 
of  the  mortgage  debt."  In  a  com- 
paratively recent  decision  the  su- 
preme court  of  Virginia  has  re- 
iterated the  rule.  Hoy  v.  Vamer, 
100  Va.  600,  42  S.  E.  690.  The  court 
there  decides:  "Where  there  was 
no  sale  of  the  land  in  the  lifetime 
of  the  husband,  as  in  the  case  at 
bar,  the  equity  of  redemption  de- 
scends to  the  heir,  subject  to  the 
widow's  dower ;  but  before  she  can 
be  endowed  in  the  whole  land  she 
must  pay  an  equitable  proportion  of 
the  liens  or  encumbrances  on  the 
land  paramount  to  her  dower." 

Approving  Heth  v.  Cocke,  supra, 
this  court,  in  Martin  v.  Smith,  25 
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W.  Va.  579,  held  fhat  ''a  widow  is 
not  entitled  to  dower  in  real  estate 
subjeet  to  a  vendor's  lien,  except  as 
to  the  residue  after  satisfying  such 
lien/'  So  far  as  they  affect  dower, 
a  vendor's  lien  and  a  mortgage  or 
trust  deed  in  which  the  wife  has 
joined,  stand  on  the  same  footing. 
In  Barbour  v.  Thompkins,  31  W.  Va. 
410,  7  S.  E.  1,  a  case  in  which  land 
of  the  husband  was  sold  to  satisfy 
a  trust  deed  in  which  the  wife  had 
joined,  and  also  other  liens  not  af- 
fecting her  dower,  some  of  which 
were  prior,  and  some  subsequent,  to 
the  trust  deed,  this  court  held  that 
''the  wife  has  no  contingent  right 
to  dower  except  in  the  surplus,  after 
the  trust  lien  is  paid  in  full."  Hav- 
ing contingent  dower  in  the  surplus 
only,  how  is  it  logically  possible  for 
her  to  acquire  dower  consummate 
in  any  more  than  the  surplus,  unless 


she  redeems  ?  In  Sinnett  v.  Cralle, 
4  W.  Va.  600,  it  was  expressly  held 
to  be  error  to  decree  a  sale  of  land 
subject  to  dower,  to  satisfy  a  vend- 
or's lien.  In  that  case,  as  in  this, 
the  sale  had  been  decreed  after  the 
husband's  death,  in  a  suit  to  settle 
his  estate;  and  this  court  reversed 
the  decree  for  the  error  committed 
in  decreeing  the  sale  to  be  made  sub- 
ject to  dower..  I  am  clearly  of  the 
opinion  that  the  only  proper  way  to 
sell  the  Dudley  home  place  is  to  sell 
it  free  of  dower,  and  let  Mrs.  Dud- 
ley be  endowed  in  the  surplus,  if 
any,  after  payment  of  all  her  hus- 
band's debts.  The  surplus,  unques- 
tionably, should  go  to  the  heirs,  sub- 
ject to  dower.  Mrs.  Dudley  is  enti- 
tled to  dower  in  the  surplus  of  sales 
of  the  whole  of  the  home  place,  that 
part  heretofore  sold  as  well  as  the 
part  to  be  hereafter  sold. 


ANNOTATION. 
Dower  rights  of  wife  yAio  unites  with  husband  in  mortgage. 


I.  In  general,  1847. 
II.  Before  foreclosure: 

a.  In  general,  1360. 

b.  Where  equity  of  redemption  Is 

sold  on  lien  inferior  to  mort- 
gage, 1851. 

c.  Where  property  is  sold  under  a 

prior  lien  not  affecting  dower, 
1352. 

d.  Where  mortgage  is  avoided,  1353. 

e.  Right  as  against  creditors  and 

heirs,  1353. 
III.  After  foreclosure: 

a.  In  general,  1858. 

b.  In  surplus  proceeds,  1358. 

I.  In  general. 

In  general,  the  right  to  dower  in 
land  subject  to  a  mortgage  in  which 
the  wife  of  the  mortgagor  joined  is 
practically  the  same  as  the  right  of 
dower  in  land  subject  to  a  vendor's 
lien  or  a  purchase-money  mortgage. 
In  the  one  case,  title  having  vested  in 
the  husband  unburdened  by  a  lien, 
dower  at  common  law  attaches,  and 
the  answer  to  the  question  as  to  wheth- 
er title  passes  from  him  by  the  later 
mortgage  has  given  rise  to  different 
common-law  rules  as  regards  dower. 


In  the  other  case,  the  estate  is  regard- 
ed as  being  subject  to  the  burden  when 
it  vests  in  the  husband,  so  that  dower 
must  attach,  if  it  attaches  at  all,  in 
the  estate  as  the  husband  gets  it,  sub- 
ject to  the  burden.  The  court  in  the 
reported  case  (Commercial  Bko.  &  T. 
Co.  V.  Dudley,  ante,  1884)  appears  to 
hold  that  the  same  broad  general  prin- 
ciples underlie  the  two  classes  of  cas- 
es, but  that  in  working  out  the  equi- 
ties under  those  principles  there  is  a 
vital  distinction  between  them. 

It  is  assumed  for  the  purposes  of 
this  annotation  that  the  mortgage  was 
properly  executed  by  the  wife,  and  is 
in  other  respects  sufficient  to  bar  her 
dower  as  against  the  mortgage  and 
those  claiming  under  it. 

Cases  involving  vendors'  liens,  or 
purchase-money  mortgages  in  which 
the  wife  did  not  join,  are  excluded. 
Some  cases  in  which  she  joined  in  the 
purchase-money  mortgage  are  cited, 
the  fact  that  she  did  so  join  therein, 
rather  than  the  character  of  the  mort- 
gage as  a  purchase-money  mortgage, 
being  apparently  regarded  as  the  con- 
trolling element. 
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The  general  question  whether,  in 
the  absence  of  statute,  a  mortgage  up* 
on  a  husband's  real  estate  in  which  the 
wife  joined  bars  her  right  of  dower  in 
what  is  called  the  equity  of  redemp- 
tion, the  same  as  a  deed  in  which  she 
had  joined,  would  seem  to  turn  upon 
whether  the  mortgage  passes  title  or 
merely  creates  a  lien.  At  common 
law,  dower  did  not  attach  to  an  equi- 
table estate  in  any  event.  2  Bl.  Com. 
387;  Steele  v.  Carroll  (1838)  12  Pet. 
(U.  S.)  201,  9  L.  ed.  1056;  Mayburry 
V.  Brien  (1841)  15  Pet.  (U.  S.)  21,  10 
L.  ed.  646  (citing  Dixon  v.  Saville 
(1783)  1  Bro.  Ch.  326,  28  Eng.  Re- 
print, 1160;  1  Co.  Litt.  3b);  Fish  v. 
Fish  (1816)  1  Conn.  559;  Re  Thomp- 
son (1888)  6  Mackey  (D.  C.)  536;  Mc- 
Donald V.  McDonald  (1904)  120  6a. 
403,  47  S.  E.  918;  Harris  v.  Powers 
(1907)  129  Ga.  74,  58  S.  E.  1038,  12 
Ann.  Cas.  475;  Kling  v.  Ballentine 
(1883)  40  Ohio  St.  391;  Claiborne  v. 
Henderson  (1808)  3  Hen.  &  M.  (Va.) 
322;  Heth  v.  Cocke  (1823)  1  Rand. 
(Va.)  344. 

So,  in  jurisdictions  where  a  mort- 
gage passed  the  legal  title  to  the  lands, 
leaving  only  the  equity  of  redemption 
in  the  mortgagor,  it  was  held  that  at 
common  law  a  married  woman  abso- 
lutely barred  her  right  to  dower  by 
joining  with  her  husband  in  a  mort- 
gage of  his  real  estate.  Steele  v.  Car- 
roll (1838)  12  Pet.  (U.  S.)  201,  9  L. 
ed.  1056;  Mayburry  v.  Brien  (1841)  15 
Pet.  (U.  S.)  21,  10  L.  ed.  646  (an  in- 
cidental holding) ;  Re  Thompson 
(1888)  6  Mackey  (D.  C.)  536;  McDon- 
ald V.  McDonald  (1904)  120  Ga.  403, 
47  S.  E.  918;  Harris  v.  Powers  (1907) 
129  Ga.  74,  58  S.  E.  1038, 12  Ann.  Cas. 
475  (in  the  Georgia  cases  there  was  a 
transfer  by  deed  with  title  bond  from 
the  lender,  which  form  conveyed  title 
where  a  mortgage  would  not)  ;  Snow 
v.  Stevens  (1818)  15  Mass.  278  (a 
statement);  Heth  v.  Cocke  (1823)  1 
Rand.  (Va.)  344;  Dawson  v.  Bank  of 
Whitehaven  (1875)  L.  R.  6  Ch.  Div. 
(Eng.)  218,  46  L.  J.  Ch.  N.  S,  884,  37 
L.  T.  N.  S,  64,  26  Week.  Rep.  34.  That 
was,  of  course,  upon  the  theory  that 
the  husband's  equity  of  redemption  is 
not  an  estate  to  which  dower  can  at- 
tach, since  it  is  an  equitable  and  not 


a  legal  estate.  It  will  be  observed  that 
this  rule  never  was  in  force  in  many 
of  the  states,  and  that  statutes  have 
made  it  obsolete  in  other  jurisdictions. 

On  the  other  hand,  courts  in  juris- 
dictions where  a  mortgage  does  not 
pass  the  legal  title,  but  .constitutes  a 
lien  thereon,  have  held,  even  in  the 
absence  of  statute,  that  a  married 
woman  who  join9  in  a  mortgage  of  her 
husband's  real  estate  does  not  bar  her 
right  of  dower  in  the  property,  al- 
though, of  course,  it  is  bound  by  the 
lien  of  the  mortgage. 

Arkansas. — Hewitt  v.  Cox  (1891)  55 
Ark.  226,  15  S.  W.  1026,  17  S.  W.  873. 

Connecticut.— Fish  v.  Fish  (1816)  1 
Conn.  559. 

Delaware.  —  Gemmill  v.  Richardson 
(1873)  4  Del.  Ch.  599. 

Florida.  —  McMahon  v.  Russell 
(1880)  17  Fla.  698;  Roan  v.  Holmes 
(1893)  32  Fla.  295,  21  L.R.A.  180,  13 
So.  399. 

Illinois.  —  Selb  v.  Montague  (1882) 
102  111.  446,  second  appeal  (1883)  106 
111.  49;  Cox  V.  Garst  (1883)  105  111.  343. 

Indiana.    —   Watson    v.    Clendenin 

(1843)  6  Blackf.  477;  May  v.  Fletcher 
(1872)  40  Ind.  575;  Kissel  v.  Eaton 
(1878)  64  Ind.  248. 

Iowa. — Trowbridge  v.  Sypher  (1880) 
55  Iowa,  353,  7  N.  W.  567. 

Kentucky.  —  Harrow  v.  Johnson 
(1861)  3  Met.  578. 

Maine.— Smith  v.  Eustis  (1830)  7 
Me.  41;  Simonton  v.  Gray  (1852)  34 
Me.  50. 

Maryland.  —  Mantz  v.  Buchanan 
(1848)  1  Md.  Ch.  202;  Bank  of  Com- 
merce V.  Owens  (1869)  31  Md.  320,  1 
Am.  Rep.  60. 

Missouri. — ^Bray  v.  Conrad  (1890) 
101  Mo.  331,  13  S.  W.  957. 

New  Hampshire.  —  Cass  v.  Martin 
(1832)  6  N.  H.  25;  Rossiter  v.  Cossit 

(1844)  15  N.  H.  38;  Dearborn  v.  Tay- 
lor (1846)  18  N.  H.  153. 

New  Jersey. — ^Hartshorne  v.  Harts- 
home  (1840)  2  N.  J.  Eq.  349;  Hinch- 
man  v.  Stiles  (1853)  9  N.  J.  Eq.  361, 
second  appeal  (1853)  9  N.  J.  Eq.  454. 

New  York. — New  York  L.  Ins.  Co.  v. 
Mayer  (1887)  14  Daly,  318,  12  N.  Y. 
S.  R.  119;  Smith  v.  Jackson  (1833)  2 
Edw.  Ch.  28;  Titus  v.  Neilson  (1821) 
5  Johns.   Ch.   452;   Swain   v.  Ferine 
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(1821)  5  Johns.  Ch.  482,  9  Am.  Dec. 
318;  Bell  v.  New  York  (1843)  10  Paige; 
49;  Hawley  v.  Bradford  (1841)  9 
Paige,  200,  37  Ahl  Dec.  390;  Russell 
V.  Austin  (1828)  1  Paige,  192;  House 
V.  House  (1843)  10  Paige,  158;  Denton 
V.  Nanny  (1850)  8  Barb,  618;  Vartie  v. 
Underwood  (1854)  18  Barb.  561;  Mat- 
thews V.  Duryee  (1868)  4  Keyes,  525; 
Graham  v.  Linden  (1872)  50  N.  Y.  547. 

Ohio.— Kling  v.  Ballentine  (1883)  40 
Ohio  St.  391. 

Pennsylvania.  —  Reed  v.  Morrison 
(1824)  12  Serg.  &  R.  18. 

South  Carolina.  —  Keith  v.  Trapier 
(1830)  8  S.  C.  Eq.  (Bail.)  63.  Some 
of  the  cases  here  cited  may  be  refer- 
able to  an  early  statute,  the  fact  not 
being  mentioned  by  the  court 

The  distinction  just  made  does  not 
wholly  reconcile  all  of  the  differences 
among  the  earlier  decisions.  A  few 
decisions  are  found/  in  which  the 
courts  seem- to  have  regarded  the  Eng- 
lish rule  as  the  one  to  govern  in  the 
law  courts,  but  to  be  abandoned  in 
equity  in  favor  of  the  rule  allowing 
dower  to  attach  to  an  equitable  estate. 
Thus,  in  Burnet  v.  Burnet  (1889)  46 
N.  J.  Eq.  144,  18  Atl.  374,  Vice  Chan- 
cellor  Pitney  said:  '^Some  apparent 
contradiction  on  this  point  has  been 
found  in  the  decided  cases,  and  some 
confusion  and  inaccuracy  in  their 
treatment  by  the  commentators  have 
arisen  from  a  failure  to  distinguish 
between  actions  at  law  and  in  equity. 
In  the  former,  the  widow  has  in  some 
cases  failed,  because  a  mortgage  (for 
much  less,  it  may  be,  than  the  value  of 
the  premises)  executed  by  her,  or  by 
the  husband  before  marriage,  has  been 
held  by  the  owner  of  the  fee  as  a  muni- 
ment of  title,  where  she  would  have 
succeeded  in  equity  in  obtaining  dow- 
er subject  to  the  mortgage.  So,  on  the 
other  hand,  owners  of  the  fee  have 
been  defeated  at  law  in  actions  of  dow- 
er, and  their  lands  subjected  to  full 
dower,  by  reason  of  an  erroneous  or 
accidental  discharge  of  the  mortgage, 
or  a  failure  to  have  it  properly  as- 
signed, when  they  would  have  been 
protected  in  a  court  of  equity. 

Dower  in  the  equity  of  redemption 
is  now  allowed  by  act  of  Parliament; 
and  in  most,  if  not  all,  of  the  states  it 


is  allowed,  either  because  of  the  com- 
mon-law rule  or  by  early  statutes. 

United  States.  —  Steele  v.  Carroll 
(1838)  12  Pet.  201,  9  L.  ed.  1056  (a 
Maryland  statute  held  to  be  in  force  in 
the  District  of  Columbia)  ;  Mayburry 
v.  Brien  (1841)  15  Pet.  21,  10  L.  ed. 
646   (in  Maryland). 

Arkansas. — Hewitt  v.  Cox  (1891)  55 
Ark.  225,  15  S.  W.  1026,  17  S.  W.  873. 

Florida.— Roan  v.  Holmes  (1893)  32 
Pla.  295,  21  L.R.A.  180,  13  So.  339. 

Georgia.  —  Knox  v.  Higginbotham 
(1885)  75  Ga.  699. 

Iowa. — Trowbridge  v.  Sypher  (1880) 
55  Iowa,  353,  7  N.  W.  567;  Conger  v. 
Cook  (1881)  57  Iowa,  49,  10  N.  W.  314. 

Maryland.  —  Mantz  v.  Buchanan 
(1848)  1  Md.  Ch.  202;  Reiff  v.  Horst 
(1880)   55  Md.  42. 

Massachusetts.  —  Gibson  v.  Crehore 
(1828)  5  Pick.  146;  Walker  v.  Gris- 
wold  (1828)  6  Pick.  416;  Eaton  v. 
Simonds  (1832)  14  Pick.  98;  Van 
Vronker  v.  Eastman  (1843)  7  Met 
157;  Niles  v.  Nye  (1847)  13  Met.  135 
Henry's  Case  (1849)  4  Cush.  257 
Davis  V.  Wetherell  (1866)  13  Allen,  60, 
90  Am.  Dec.  177;  McCabe  v.  Swap 
(1867)  14  Allen,  188;  Farwell  v.  Cot- 
tiilg  (1864)  8  Allen,  ^11. 

Michigan.  —  Burrall  v.  Bender 
(1866)  61  Mich.  608,  28  N.  W.  731,  rul- 
ing  Burrall  v.  Clark  (1866)  61  Mich. 
624,  28  N.  W.  739. 

Mississippi.  —  Rutherford  v.  Munce 
(1830)  Walk.  370. 

New  York.— Pl^t  V.  Brick  (1895)  35 
Hun,  121. 

North  Carolina. — Campbell  v.  Mur- 
phy (1856)  55  N.  C.  (2  Jones,  Eq.) 
357. 

Ohio.  —  McArthur  v.  Franklin 
(1864)  15  Ohio  St.  509,  second  appeal 
(1864)  16  Ohio  St.  193. 

Rhode  Island.  —  Eddy  v.  Moulton 
(1880)   13  R.  I.  105. 

Virginia.— Heth  v.  Cocke  (1823)  1 
Rand.  349. 

England.— 3  &  4  Wm.  IV.  chap.  105, 
referred  to  in  Dawson  v.  Bank  of 
Whitehaven  (1875)  L.  R.  6  Ch.  Div. 
218,  46  L.  J.  Ch.  N.  S.  884,  37  L.  T.  N. 
S.  64,  26  Week.  Rep.  34;  Re  Gibbon 
[1909]  1  Ch.  367,  100  L.  T.  N.  S.  23, 
78  L.  J.  Ch.  N.  S.  264,  53  Sol.  Jo.  177 ; 
Bank  of  (3ommerce  v.  Owens  (1869)  31 
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MdL  327, 1  Am.  Rep.  60.  No  doubt  this 
statute  is  referred  to  in  many  other 
cases. 

I 

II»  Before  forecloaure* 

a.  In  general. 

Where  the  husband. in  his  lifetime 
pays  the  mortgage  debt  or  redeems  the 
property,  or  where  anyone  else  does  so 
in  his  right  or  in  his  behalf,  the  dow- 
er of  the  wife  immediately  attaches 
the  same  as  if  the  mortgage  had  never 
been  given. 

Maine.  —  Richardson  v.  Skolfield 
(1858)  45  Me.  386. 

Massachusetts.  —  Snow  v.  Stevens 
(1818)  15  Mass.  278;  Barker  v.  Parker 
(1822)  17  Mass.  564;  Brown  v.  Lap- 
ham  (1849)  3  Chish.  551;  Wedge  v. 
Moore  (1850)  6  Cush.  8. 

Missouri. — Jones  v.  Bragg  (1863) 
33  Mo.  337,  84  Am.  Dec.  49  (adminis- 
trator paid  mortgage  debt  out  of  the 
proceeds  of  the  sale  of  the  property) ; 
Atkinson  v.  Stewart  (1870)  46  Mo. 
510  (husband's  assignee  for  creditors 
paid  mortgage  out  of  the  proceeds  of 
a  sale  of  encumbered  and  other  lands). 

New  Hampshire. — Rossiter  v.  Cossit 
(1844)  15  N.  H.  38. 

Ohio.— Baldwin  v.  Jacks  (1882)  3 
Ohio  Dec.  Reprint,  545  (assignee  for 
the  benefit  of  creditors) ;  Ketchum  v. 
Shaw  (1876)  28  Ohio  St.  503. 

Pennsylvania.  —  Reed  v.  Morrison 
(1824)  12  Serg.  &  R.  18. 

Rhode  Island. — Mathewson  v.  Smith 
'  (1835)  1  R.  I.  22  (administrator  paid 
mortgage  debt  out  of  estate) ;  Peck- 
ham  V.  Hadwen    (1865)   8  R.  I.   160 
(same). 

Virginia.  —  Land  v.  Shipp  (1902) 
100  Va.  337,  41  S.  E.  742. 

Where  two  estates  come  to  the  same 
person,  as  where  a  purchaser  of  the 
equity  of  redemption  pays  and  takes 
an  assignment  of  the  mortgage,  it  is 
usually  held  that  there  is  no  such 
merger  as  will  enlarge  dower  in  the 
whole  estate,  but  it  remains  only  dow- 
er in  the  equity  of  redemption.  Mc- 
Mahon  v.  Russell  (1880)  17  Fla.  698 
(sale  was  on  a  second  mortgage,  in 
which  wife  did  not  join) ;  Simonton  v. 
Gray  (1852)  34  Me.  50;  Bank  of  Com- 
merce V.  Owens  (1869)  31  Md.  327,  1 
Am.  Rep.  60;  Eaton  v.  Simonds  (1832) 


14  Pick.  (Mass.)  98;  Savage  v.  Hall 
(1859)  12  Grar  (Mass.)  363;  Sargeant 
V.  Fuller  (1870)  105  Mass.  119;  Ken- 
yon  V.  Segar  (1844)  URL  490. 

But  this  rule  is  not  an  absolute  one. 
The  whole  rule  has  been  stated  to  be 
that  an  assignment  ''shall  or  shall  not 
operate  as  an  extinguishment  of  the 
mortgage  according  as  the  interest  of 
the  party  to  this  assignment  may  be, 
and  according  to  the  real  intent  of  the 
parties."  Gibson  v.  Crehore  (1825)  3 
Pick.  (Mass.)  476;  Brown  v.  Lapham 
(1849)  3  Cush.  (Mass.)  554;  McCabe 
v.  Swap  (1867)  14  Allen  (Mass.)  188. 
So,  in  the  last-mentioned  case,  the 
court,  in  holding  that  where  the  deed 
by  the  husband  alone  of  his  equity  of 
redemption  expressly  provided  that 
the  grantee  should  pay  a  mortgage  in 
which  the  grantor's  wife  had  joined, 
and  save  the  grantor  harmless  from 
the  same,  thevgrantee  could  not,  by 
purchasing  the  mortgage  and  taking 
an  assignment  of  the  same,  'maintain 
it  in  full  force  as  a  muniment  of  title 
that  would  bar  the  widow's  dow^r  save 
in  the  equity  of  redemption,  said: 
"The  decisions  since  the  adoption,  in 
the  Revised  Statutes,  of  the  provisions 
contained  in  the  General  Statutes, 
chap.  90,  §  2,  establish  these  proposi- 
tions :  First.  When  a  purchaser  pays 
off  a  mortgage  to  which  the  right  of 
dower  would  be  subject,  merely  to 
•clear  the  estate  of  the.  encumbrance, 
and  not  by  virtue  of  any  obligation  to 
pay  the  mortgage  debt,  and  takes  an 
assignment,  or  a  conveyance  of  his  in- 
terests from  the  mortgagee,  he  may 
stand  on  the  mortgage  title,  if  he 
please,  and  then  no  dower  can  be  as- 
signed without  payment  of  the  whole 
mortgage  debt  by  the  demandant. 
Strong  V.  Converse  (1864)  8  Allen 
(*Mass.)  557,  85  Am.  Dec.  732;  McCabe 
V.  Bellows  (1856)  7  Gray  (Mass.)  148, 
66  Am.  Dec.  467.  Second.  If,  in  such 
case,  the  mortgage  be  discharged,  then 
he  will  be  held  to  have  redeemed,  and 
the  widow  will  take  her  dower  in  the 
equity  or  by  contribution,  as  she  Inay 
elect,  under  Gen.  Stat.  chap.  90,  §  2. 
Newton  V.  Cook  (1855)  4  Gray  (Masa) 
46.  Third.  But  if  the  mortgage  debt 
be  paid  by  the  debtor,  or  from  his 
property,  or  in  his  behalf,  then  thu 
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IMt3nnent  will  be  treated  as  a  satisfac- 
tion and  discharge  of  the  mortgage, 
and  the  widow  will  be  remitted  to  her 
full  right  of  dower.  Wedge  v.  Moore 
(1850)  6  Gush.  (Mass.)  8.  Fourth. 
The  payment  will  be  held  to  be  made 
in  behalf  of  the  debtor,  when  there  is 
an  obligation  imposed  by  the  grantor 
upon  the  purchaser  to  assume  and  pay 
the  debt  as  his  own,  or  when  the  gran- 
tor furnishes  the  means  for  the  pay- 
ment; as  where,  by  the  terms  pf  the 
conveyance,  the  entire  estate  is  sold, 
and  the  seller  leaves  a  sufficient  part 
of  the  purchase  money  in  the  hands  of 
the  grantee  for  the  purpose.  Brown 
V.  Lapham  (1849)  3  Gush.  (Mass«) 
551.  In  such  cases,  if  the  purchaser 
take  an  assignment  of  the  mortgage 
to  himself,  he  will  not  be  allowed  to 
set  it  up,  but  the  legal  title  thus  ac- 
quired will  be  held  to  merge  in  the 
equity.  Bolton  v.  Ballard  (1816)  13 
Mass.  227;  Snow  v.  Stevens  (1818)  15 
Mass.  278.'' 

The  courts  all  go  upon  the  theory 
that,  unless  a  statute  limits  dower  to 
the  estate  of  which  the  husband  died 
seised,  the  fact  that  in.  his  lifetime 
he  parts  with  the  equity  of  redemption 
can  have  no  effect  whatever  upon  the 
wife's  right  of  dower  in  the  land.  And 
the  same  is  true  whether  the  transfer 
is  voluntary  or  not.  So,  where  the 
equity  of  redemption  is  sold  on  a  lien 
inferior  to  the  mortgage,  the  right  of 
dower  subject  to  the  mortgage  still  at- 
taches in  the  hands  of  the  purchaser. 

See  infra,  II.  b. 

And  the  same  is  true  where  the  as- 
signee in  insolvency  of  the  husband 
holds  the  equity  of  redemption.  Brown 
V.  Lapham  (1849)  3  Gush.  (Mass.) 
551  (the  action  to  redeem  must  be 
brought  in  equity) ;  Sargeant  v.  Fuller 
(1870)  105  Mass.  119. 

But  where  an  assignee  in  insolvency 
of  the  husband  sells  the  property  free 
of  the  mortgage  lien,  paying  the  mort- 
gage out  of  the  proceeds  and  taking 
an  assignment  of  the  same,  and  assign- 
ing it  to  the  purchaser,  the  widow  of 
the  mortgagor,  who  had  joined  in  the 
mortgage,  does  not  have  a  right  of 
dower  in  the  whole  estate,  but  must 
bring  an  action  in  equity  to  redeem, 
and  offer  tp  contribute,  in  order  to  get 


dower  in  the  whole  estate.  Brown  v. 
Lapham  (Mass.)  supra.  And  the  same 
is  true  if  the  assignee  holds  the  mort- 
gage and  sells  only  part  of  the  land. 
Sargeant  v.  Fuller  (Mass.)  supra. 

If  an  administrator  sells  the  deced- 
ent's equity  of  redemption  subject  to 
the  mortgage,  the  widow  is  entitled  to 
dower  in  the  equity  of  redemption  in 
the  hands  of  the  purchaser.  Selb  v. 
Montague  (1882)  102  IlL  446,  second 
appeal  (1883)  106  111.  49;  Gox  v.  Garst 
(1888)    105  UL  343;   Noffts  v.  Koss 

(1888)  29  111.  App.  301;  Walker  v. 
Griswold  (1828)  6  Pick.  (Mass.)  416; 
Gibson  v.  Grehore  (1826)  3  Pick. 
(Mass.)  475;  Woods  v.  Wallace  (1854) 
30  N.  H.  384 ;  Thompson  v.  Boyd 
(1847)  21  N.  J.  L.  58,  affirmed  in  (1849) 
22  N.  J.  L.  543;  Everson  v.  McMullen 

(1889)  113  N.  Y.  293,  4  L.R.A.  118,  10 
Am.  St.  Rep.  445,  21  N.  E.  52.  In  St. 
Glair  v.  Morris  (1837)  9  Ohio^  15,  34 
Am.  Dec.  415,  where  the  land  was  sold 
free  of  dower  for  less  than  the  amount 
of  the  mortgage,  the  contrary  was 
held.  But  if  the  purchaser  takes  an 
assignment  of  the  mortgage,  paying 
the  amount  thereof  to  the  mortgagee, 
there  is  no  merger  that  will  enlarge 
the  widow's  dower.  Gibson  v.  Gre- 
hore (1826)  3  Pick.  (Mass.)  475,  sec- 
ond appeal  (1828)  5  Pick.  146;  Gass 
V.  Martin  (1832)  6  N.  H.  25;  Rossiter 
v.  Gossit  (1844)  15  N.  H;38;  Woods  v. 
Wallace  (1854)  30  N.  H.  384.  And  if 
the  purchaser  pays  off  the  mortgage 
debt,  having  the  mortgage  satisfied  of 
record,  the  dower  of  the  widow  is  not 
enlarged,  but  remains  dower  in  the 
equity  of  redemption  only.  Popkin  v. 
Bumstead  (1812)  8  Mass.  491,  5  Am. 
Dec.  113;  Selb  v.  Montague  (1882)  102 
111.  446,  second  appeal  (1883)  106  111. 
49  (for  the  reason  that  the  adminis- 
trator cannot  sell  more  than  the  heir's 
interest,  and  the  purchaser  takes  the 
place  of  the  heir,  who  would  be  en- 
titled to  contribution  if  he  had  paid 
the  mortgage) ;  Gox  v.  Garst  (1883) 
105  UL  342. 

5.  Whore  equUy  of  redemption  ie  aold  on 
lien  inferior  to  mortgage. 

Assuming  that  in  general  a  pur- 
chaser of  real  property  under  execu- 
tion against  the  husband  takes  subject 


1352 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.LR. 


to  the  wife's  right  of  dower,  the  same 
is  true  of  a  purchaser  of  an  equity  of 
redemption,  subject  to  a  mortgage, 
and  he  therefore  takes  the  equity  of 
redemption  subject  to  the  dower  right. 

Florida.  —  McMahon  v.  Russell 
(1880)  17  Fla.  698;  Roan  v.  Holmes 
(1893)  32  Fla.  295,  21  L.R.A.  180,  13 
So.  339. 

Maine.— Smith  v.  Eustis  (1830)  7 
Me.  41;  Simonton  v.  Gray  (1852)  34 
Me.  50  (a  sale  for  taxes). 

Massachusetts.  —  Barker  v.  Parker 
(1822)  17  Mass.  564;  Eaton  v.  Simonds 

(1832)  14  Pick.  98;  Farwell  v.  Getting 
(1864)  8  Allen,  211. 

Michigan. — Snyder  v.  Snyder  (1859) 
6  Mich.  470. 

New  Jersey.  —  Ghiswell  v.  Morris 
(1861)  14  N.  J.  Eq.  102;  Eldridge  v. 
Eldridge  (1861)  14  N.  J.  Eq.  195; 
Hartshome  v.  Hartshorne  (1840)  2  N. 
J.  Eq.  349. 

New  York.  —  Russell  v.  Austin 
(1828)  1  Paige,  192. 

Ohio.— Jewett  v.  Feldheiser  (1903) 
68  Ohio  St.  523,  67  N.  E.  1072;  Kauf- 
man  v.  Heckman  (1908)  32  Ohio  G.  G. 
277,  affirmed  in  (1910)  82  Ohio  St 
453,  92  N.  E.  1116. 

Virginia.  —  Land  v.  Shipp  (1902) 
100  Va.  337,  41  S.  E.  742. 

But  the  right  to  dower  in  the  equity 
of  redemption  is  not,  in  such  case,  en- 
larged to  doWer  in  the  fee  by  the  fact 
that  the  purchaser,  in  aid  of  his  title, 
pays  off  the  mortgage  and  has  it  satis- 
fied   of   record.      Eaton    v.    Simonds 

(1833)  14  Pick.  (Mass.)  98;  Land  v. 
Shipp  (1902)  100  Va.  337,  41  S.  E.  742. 
Contra,  Ghiswell  v.  Morris  (1861)  14 
N.  J.  Eq.  102. 

Nor  is  the  right  enlarged  if  the 
mortgagee  himself  is  the  purchaser  of 
the  equity  of  redemption.  Simonton  v. 
Gray  (1852)  34  Me.  50;  Farwell  v. 
Gotting  (1864)  8  Allen  (Mass.)  211; 
Snyder  v.  Snyder  (1859)  6  Mich.  470; 
Eldridge  v.  Eldridge  (1861)  14  N.  J. 
Eq.  195. 

But  in  Mandel  v.  McGlave  (1889)  46 
Ohio  St.  407,  5  L.R.A.  519,  15  Am.  St. 
Rep.  627,  22  N.  E.  290,  where,  because 
of  a  statute,  the  wife  is  held  to  be 
merely  a  surety  for  the  husband's  debt, 
she  is  entitled  to  dower  in  the  fee  as 
against    everyone    except   the    mort- 


gagee ;  so  where  the  property  has  been 
sold  free  of  her  dower,  with  th^  un- 
decstanding  that  her  interest  is  trans- 
ferred to  the  funds,  she  is  entitled  to 
dower  in  the  whole,  so  far  as  all  per- 
sons except  the  mortgagee  are  con- 
cerned. 

In  Garver  v.  Ward  (1918)  81  W.  Va. 
644,  95  S.  E.  828,  where  the  wife  of  a 
bankrup.t,  having  previously  joined 
with  him  in  the  execution  of  a  trust 
deed,  consented  to  the  sale  of  the 
property  in  the  bankruptcy  proceed- 
ing, freed  from  her  dower  right,  upon 
the  condition  that  she  receive  a  gross 
sum  out  of  the  purchase  price  in  sat- 
isfaction of  her  contingent  right  of 
dower,  it  was  held,  in  an  action 
brought  by  her,  after  her  husband's 
death,  to  recover  commuted  dower, 
that  she  was  entitled  to  dower  in  the 
surplus  proceeds  of  the  sale  over  the 
amount  of  the  encumbrance,  and  that 
her  right  in  that  regard  could  be  en- 
forced as  a  lien  against  the  land  in 
the  hands  of  a  subsequent  purchaser, 
the  entire  surplus  having  been  dis- 
tributed to  other  creditors,  without  the 
payment  of  her  commuted  dower. 

o.  Where  property  is  sold  under  a  prior 
lien  not  affecting  dotoer, 

A  wife's  inchoate  right  of  dower 
cannot  be  sold  in  satisfaction  of  a 
mortgage  in  which  the  wife  joined 
after  the  mortgaged  property  has  been 
sold  under  an  execution  upon  a  judg- 
ment against  the  husband,  which  was 
a  prior  lien,  since  an  inchoate  right 
of  dower  is  not  the  subject  of  grant  or 
assignment.  Gapital  Gircle  v.  Schmitt 
(1914)  84  N.  J.  Eq.  95,  92  Atl.  596. 
(The  decision  to  the  contrary  effect  in 
Graves  v.  Braden.  (1878)  62  Ind.  93, 
seems  to  have  been  due  to  the  peculiar 
character  given  to  the  wife's  statu- 
tory interest  in  the  husband's  real  es- 
tate, such  interest  being  an  estate  in 
itself  which  might  be  the  subject  of 
a  mortgage.  .  See  Mark  v.  Murphy 
(1881)  76  Ind.  534.  And  see  also  Lit- 
tle V.  Mundell  (1915)  59  Ind.  App.  227, 
109  N.  E.  227,  which  is  not  directly  in 
point,  but  holds  that  a  wife,  by  joining 
with  her  husband  in  a  deed  to  third 
persons  after  the  property  had  become 
subject  to  the  lien  of  an  attachment 
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afirainst  the  husband,  loses  her  in- 
choate interest  as  against  the  attach- 
ing  creditor.) 

In  Hinchliffe  v.  Shea  (1886)  103  N. 
Y.  153,  8  N.  E.  477,  where,  after  the 
husband's  death,  the  widow  acquired 
the  purchaser's  title  to  the  real  estate, 
and  action  was  brought  by  the  mort- 
gagee to  foreclose  the  mortgage 
against  her  dower  interest,  it  was  held 
that,  the  mortgage  having  been  de- 
vested by  the  sale  of  the  equity  of  re- 
demption on  a  lien  superior  to  that  of 
the  mortgage,  the  fact  that  the  widow 
acquired  the  equity  of  redemption  did 
not  revive  the  mortgage  as  a  release 
of  her  dower  interest. 

d.  Where  mortgage  is  avoided. 

Where  a  trust  deed  or  a  mortgage  is 
declared  void  by  a  referee  in  bank- 
ruptcy, as  having  been  given  to  secure 
an  illegal  preference  to  some  of  the 
husband's  creditors,  for  it  is  not  a  bar 
to  her  dower  even  in  favor  of  the  mort- 
gagee named  therein,  or  of  those  rep- 
resenting the  husband's  bankrupt  es- 
tate. Re  Lingafelter  (1910)  32  L.R.A. 
(N.S.)  105,  104  C.  G.  A.  38,  181  Fed, 
24;  Marsh  v.  Walters  (1915)  136  C.  C. 
A.  409,  220  Fed.  805. 

In  Reynolds  v.  Whitescarver  (1909) 
66  W.  Va.  388,  66  S.  E.  518,  a  deed  of 
trust  in  which  the  wife  joined  having 
been  declared  void  as  illegally  pre- 
ferring creditors,  and  by  virtue  of 
statutory  provision  held  to  be  for  the 
benefit  of  all  the  husband's  creditors, 
it  was  apparently  assumed  that  the 
right  of  dower  was  barred  to  the  ex- 
tent of  the  amount  sought  to  be  se- 
cured, but  the  widow  was  held  not 
estopped  to  claim  dower  in  the  balance 
of  the  proceeds  over  and  above  isuch 
amount,  although  they  were  insuf- 
ficient to  pay  all  the  debts. 

e.  Right  as  against  creditors  and  heira. 

The  wife  has,  because  of  her  in- 
choate right  of  dower,  a  right  to  re- 
deem her  husband's  estate  from  a 
mortgage  that  is  paramount  to  her 
right  of  dower.  Vaughan  v.  Dowden 
(1890)  126  Ind.  406,  26  N.  E.  74;  Davis 
v.  Wetherell  (1866)  18  Allen  (Mass.) 
60,  90  Am.  Dec.  177;  Lamb  v.  Mon- 
tague (1878)  112  Mass.  852;  Pitcher 
▼.  Griffiths  (1918)  216  Mass.  174,  103 


N.  E.  471;  Moore  v.  Smith  (1893)  95 
Mich.  71,  54  N.  E.  701;  Williams  v. 
Stewart  (1879)  25  Minn.  519;  Smith 
V.  Hall  (1892)  67  N.  H.  200,  30  AtL 
409  (by  analogy  to  homestead  right) ; 
Mackenna  v.  Fidelity  Trust  Go. 
(1906)  184  N.  Y.  411,  3  L.R.A.(N.S.) 
1068,  112  Am.  St.  Rep.  620,  77  N.  E. 
721,  6  Ann.  Gas.  471 ;  Taggart  v.  Rog- 
ers (1888)  49  Hun,  265,  1  N.  Y.  Supp. 
900;  Gampbell  v.  Ellwanger  (1894)  81 
Hun,  259,  30  N.  Y.  Supp.  792;  Mc- 
Michael  v.  Russell  (1902)  68  App.  Div. 
104,  74  N.  Y.  Supp.  212. 

A  fortiori,  where  the  wife's  interest 
is  a  fee  upon  the  death  of  the  husband, 
and  not  merely  an  inchoate  right.  Tut- 
tle  V.  Davis  (1915)  114  Me.  109,  95 
Atl.  513. 

Likewise,  she  may  after  his  death, 
as  his  widow,  redeem  because  of  her 
consummate  right  of  dower. 

Alabama.  —  McGough  v.  Sweetser 
(1892)  97  Ala.  861,  19  L.RA.  470,  12 
So.  162  (but  see  Walden  v.  Speigner 
(1888)  87  Ala.  379,  6  So.  81). 

District  of  Columbia. — Loughran  v. 
Lemmon  (1901)  19  App.  D.  G.  141  (by 
analogy). 

Maine.— Wilkins  ▼.  French  (1841) 
20  Me.  Ill;  Sifaionton  v.  Gray  (1852) 

84  Me.  50. 

Maryland.— Hays  ▼.  Gretin  (1906) 
102  Md.  695,  4  L.R.A.(N.S.)  1039,  62 
Atl.  1028. 

Massachusetts.  —  Gibson  v.  Grehore 
(1828)  5  Pick.  146;  Eaton  v.  Simonds 
(1832)  14  Pick.  98;  McGabe  v.  Bellows 
(1861)  1  Allen,  269. 

Minnesota. — Law  v.  Gitizens'  Bank 

85  Minn.  411,  89  Am.  St.  Rep.  566,  89 
N.  W.  320  (obiter). 

New  Jersey.  —  Opdyke  v.  Bartles 
(1855)  11  N.  J.  Eq.  183  (obiter;  dis- 
tinguishing from  case  where  mortgage 
is  paramount) ;  Merselis  v.  Van  Riper 
(1897)  55  N.  J.  Eq.  618,  38  Atl.  196. 

New  York.  —  Denton  v.  Nanny 
(1850)  8  Barb.  618  (obiter). 

WiscMisin.— Posten  v.  Miller  (1884) 
60  Wis.  494,  19  N.  W.  540. 

Canada.  —  Garrick  v.  Smith  (1874) 
34  U.  G.  Q.  B.  389. 

It  may  be  observed,  though  the  point 
is  beyond  the  scope  of  the  note,  that 
the  same  is  true  as  regards  the 
widow's  right  to  redeem  from  a  pur- 
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chase-money  mortgage,  although  she 
did  not  join  therein.  Bigoness  v.  Hib- 
bard  (1915)  267  IlL  301,  108  N.  E. 
294;  May  v.  Fletcher  (1872)  40  Ind. 
575  (overruling  Fletcher  v.  Holmes 
(1869)  32  Ind.  497)  ;  Barr  v.  Vanal- 
stine  (1889)  120  Ind.  590,  22  N.  E. 
965;  Wing  v.  Ayer  (1864)  58  Me.  188; 
Wheeler  v.  Morris  (1858)  2  Bosw.  (N. 
YO  524. 

Either  the  widow  or  the  heir  may 
redeem,  in  which  case  there  must  be 
contribution  from  the  other  party 
claiming  interest  in  the  estate,  accord- 
ing to  well-established  principles  of 
contribution.  Selb  v.  Montague  (1882) 
102  IlL  446,  second  appeal  (1883)  106 
III.  49;  Cox  V.  Garst  (1883)  106  IIL 
343;  Hiller  v.  Nelson  (1909)  —  Ky. 
— ,  118  S.  W.  292;  Mantz  v.  Buchanan 
(1848)  1  Md.  Ch.  202;  Snyder  v.  Sny- 
der  (1859)  6  Mich.  470;  Hodges  ▼. 
Phinney  (1895)  106  Mich.  537,  64  S.  W. 
477  (after  redemption,  the  interest  on 
the  money  as  between  contributors  is 
the  legal  rate,  regardless  of  the  terms 
of  the  mortgage) ;  Pollard  v.  Noyes 
(1880)  60  N.  H.  184;  Swaine  v.  Perine 
(1821)  5  Johns.  Ch.  (N.  Y.)  482,  9  Am. 
Dec.  318;  Graham  v.  Linden  (1872)  50 
N.  Y.  547;  McArthifr  v.  Franklin 
(1864)  15  Ohio  St.  509,  second  appeal 
(1864)  16  Ohio  St.  193. 

The  rule  for  apportioning  the  pay- 
ment as  between  the  widow  and  the 
heirs,  where  she  wishes  to  redeem 
from  a  mortgage  in  which  she  had 
joined  in  her  husband's  lifetime,  has 
been  stated  as  follows:  ''She  must 
.  .  .  keep  down  one  third  of  the  in- 
terest from  the  time  of  her  husband's 
death,  upon  the  amount  of  principal 
and  interest  then  unpaid,  until  the 
mortgages  are  required  to  be  paid  off; 
and  then  she  must  contribute  towards 
such  pajonent  a  sum  which  will  be 
equal  to  the  then  value  of  an  annuity 
of  the  amount  of  one  third  of  the  in- 
terest upon  the  sum  unpaid  at  her  hus- 
band's death  for  the  resddue  of  her 
life."  House  v.  House  (1843)  10 
Paige  (N.  Y.)  158.  Substantially  the 
same  rule  furnishes  the  basis  of  ap- 
portionment in  many  other  cases.  Cox 
V.  Garst  (1883)  105  III.  343;  Noffts  v. 
Koss  (1888)  29  IlL  App.  301;  Zinn  v. 
Hazlett  (1896)  67  111.  App.  410;  Trow- 


bridge  v.  Sypher  (1880)  55  Iowa,  352, 
7  N.  W.  567;  Conger  v.  Cook  (1881)  57 
Iowa,  49,  10  N.  W.  814;  Hiller  v.  Nel- 
son (1909)  —  Ky.  — ,  118  S.  W.  292; 
Simonton  v.  Gray  (1852)  34  Me.  50; 
Mantz  V.  Buchanan  (1848)  1  Md.  Ch. 
202;  Burrall  v.  Bender  (1886)  61  Mich. 
608,  28  N.  W.  731,  ruling  Burrall  v. 
Clark  (1886)  61  Mich.  624,  28  N.  W. 
739  (under  a  statute) ;  Hodges  v.  Phin- 
ney (1895)  106  Mich.  537,  64  N.  W. 
477;  Pollard  v.  Noyes  (1880)  60  N.  H. 
184;  Hartshorne  v.  Hartshorne  (1840) 
2  N.  J.  Eq.  849;  Chiswell  v.  Morris 
(1861)  14  N.  J.  Eq.  101;  Burnet  v. 
Burnet  (1889)  46  N.  J.  Eq.  144, 18  AtL 
374;  Butler  v.  Farry  (1905)  68  N.  J. 
Eq.  760,  63  Atl.  240 ;  Raynor  v.  Raynor 
(1880)  21  Hun  (N.  Y.)  36;  Leaven- 
worth V.  Cooney  (1865)  48  Barb.  (N. 
Y.)  570;  Graham  v.  Linden  (1872)  50 
N.  Y.  547.  The  strict  application  of 
this  rule  would  require  the  refusal  to 
allow  the  application  of  decedent's 
personal  assets  to  the  payment  of  the 
mortgage  in  which  the  widow  had,  be- 
fore her  husband's  death,  joined,  and 
many  courts  have  so  refused.  Hewitt 
V.  Cox  (1891)  55  Ark.  225,  15  S.  W. 
1026,  17  S.  W.  873 ;  Trowbridge  v.  Sy- 
pher (1880)  55  Iowa,  353,  7  N.  W.  567; 
Conger  v.  Cook  (1881)  57  Iowa,  49, 10 
N.  W.  314;  Burrall  v.  Bender  (1886) 
61  Mich.  608,  28  N.  W.  731,  ruling  Bur- 
rall V.  Clark  (1886)  61  Mich.  624,  28 
N.  W.  739  (under  a  statute  providing 
that  dower  shall  be  subject  to  the 
mortgage) ;  Rossiter  v.  Cossit  (1844) 
IS  N.  H.  38  (administrator  held  per- 
sonally liable  where  he  redeemed  the 
mortgage  and  enlarged  the  widow's 
dower  at  the  expense  of  the  creditors). 
Some  courts  of  equity  have,  however, 
extended  the  dower  rights  of  the  wid- 
ow to  the  extent  of  permitting  the 
personal  assets  of  the  decedent  to  be 
applied  to  the  payment  of  the  mort- 
gage debt,  thus  enlarging  the  equity 
of  redemption  and  proportionately  the 
dower,  but  they  have  persistently  re- 
fused further  to  extend  the  widow's 
dower.  Commekcial  Bkg.  &  T.  Co.  v. 
Dudley  (reported  herewith)  ante, 
1334;  Zinn  v.  Hazlett  (1896)  67  IlL 
App.  410  (merely  a  hjrpothetical  state- 
ment) ;  Trowbridge  v.  Sypher  (1880) 
55  Iowa,  352,  7  N.  W.  567;  Harrow  v. 
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Johnson  (1863)  3  Met.  (Ky.)  578; 
Mantz  V.  Buchanan  .(1848)  1  MdL  Oh. 
202;  Burnet  v.  Burnet  (1889)  46  N.  J. 
£q.  144,  18  Atl.  374. 

So,  it  has  been  held  that  the  widow 
cannot  throw  the  whole  mortgage,  debt 
upon  the  heir  by  having  the  land  sold 
free  of  the  encumbrance  and  of  dower, 
and  receive  one  third  of  the  whole  sell- 
ing price,  leaving  the  encumbrance  to 
be  paid  out  of  the  heir's  portion. 
Burnet  v.  Burnet  (N.  J.)  supra. 

And  where  dower  had  been  assigned 
to  the  widow  on  partition  proceedings, 
in  all  the  lands  of  decedent,  except 
one  tracts  including  that  on  which  the 
mortgage  had  been  given,  no  mention 
being  made  of  the  mortgage,  it  has 
been  held  that  she  could  not  have  the 
excepted  tract  sold  to  pay  decedent's 
debts,  particularly  the  mortgage  debt, 
claim  dower  in  proceeds,  and  thus 
throw  the  burden  of  the  whole  debt 
upon  the  heirs.  Zinn  v.  Hazlett 
(1896)  67  IlL  App.  410,  supra. 

Of  course,  if  the  mortgagee,  heirs, 
and  all  other  interested  parties  are 
in  court  and  do  not  object,  the  probate 
court  may,  under  a  local  statute,  as- 
sign the  dower  in  the  whole  property, 
upon  her  petition  for  the  same,  it  be- 
ing evident  that  the  estate  will  re- 
main solvent  after  such  assignment.. 
Henry's  Case  (1849)  4  Gush.  (Mass.) 
257. 

Because  of  statutory  provisions  al- 
tering in  some  respects  the  rights  of 
the  parties,  or  the  fundamental  nature 
or  character  of  common-law  dower,  a 
few  courts  have  held  that  the  wife,  in 
releasing  her  right  of  dower  by  join- 
ing in  a  mortgage  of  her  husband's 
property,  does  so  as  a  mere  surety  for 
his  debt,  so  that  she  may  demand  that 
the  mortgaged  property  be  exhausted 
before  her  interest  can  be  taken ;  con- 
sequently a  widow  takes  dower  calcu- 
lated upon  the  whole  fee  as  against 
creditors  and  heirs,  i.  e.,  if  the  per- 
sonal assets  of  the  estate  are  insuf- 
ficient to  pay  the  mortgage,  the  mort- 
gaged land  may  be  sold,  and  after  the 
mortgage  is  paid  off,  the  widow  takes, 
in  preference  to  heirs  and  creditors, 
dower  out  of  the  balance,  calculated 
upon  the  whole  selling  price.  Kling  v, 
Ballentine    (1888)    40  Ohio  St.   391; 


Mowry  v.  Mowry  (1902)  24  R  L  565, 
54  Atl.  383;  Creecy  v.  Pearce  (1873) 
69  N.  C.  67;  Gwathmey  v.  Pearce 
(1876)  74  N.  C.  398;  Gommebcial  Bkg. 
&  T.  Co.  V.  Dudley  (reported  here- 
with) ante,  1334.  And  see  Indiana 
cases  cited  infra. 

In  Kling  v.  Ballentine  (Ohio)  su- 
pra, where  a  statute  required  that  the 
mortgage  debt  be  paid  out  of  the  per- 
sonal assets,  it  was  held  that  the  wid- 
ow, as  against  heirs  and  devisees,  is 
entitled  to  dower  in  the  whole  pro- 
ceeds from  the  mortgaged  property. 
The  court  argued  that  if  the  heir's 
personal  property  is  to  be  taken  to  pay 
the  mortgage  debt,  his  share  of  the 
realty  is  also  liable  when  the  same 
must  be  sold  for  that  purpose.  There 
is  some  force  in  this  argument^  con- 
sidering the  statute,  but  there  would 
be  absolutely  none  where  the  right  so 
to  apply  the  personal  estate  is  based 
upon  a  mere  equitable  extension  of  the 
legal  rights  of  the  widow.  The  court 
quotes  from  Hawley  v.  Bradford 
(1841)  9  Paige  (N.  Y.)  200,  37  Am. 
Dec.  890,  a  paragraph  in  which  the 
surety  doctrine  is  emphatically  repudi- 
atedy  and  apparently  acquiesced  in  that 
repudiation  while  it  closes  the  discus- 
sion with  the  statement  that  'the 
mortgagee  was  his  [the  deceased  hus- 
band's] creditor,  entitled  to  full  pay- 
ment out  of  his  estate  with  a  right  to 
consume  her  dower  if  it  should  be  nec- 
essary so  to  do  in  order  to  obtain  full 
payment  of  the  debt."  It  will  be  seen 
that  there  was  a  statute  in  this  case 
which  could  be  very  well  held  to  ex- 
tend the  widow's  privileges  and  rights 
to  those  of  a  surety.  It  will  also  be 
noted  that  the  Ohio  courts,  under  dif- 
ferent circumstances,  have  said  that 
under  this  statute  the  wife  who  joins 
in  a  mortgage  of  her  husband's  prop- 
erty stands  in  the  relation  of  a  surety 
for  his  debts.  McArthur  v.  Franklin 
(1865)  16  Ohio  St.  193;  Baldwin  v. 
Jacks  (1882)  3  Ohio  Dec.  Reprint,  545; 
Mandel  v.  McGlave  (1889)  46  Ohio  St. 
407,  5  L.R.A.  519,  15  Am.  St.  Rep.  627, 
22  N.  E.  290. 

In  Mathewson  v.  Smith  (1835)  1  R 
L  22,  the  court,  in  holding  that  the 
payment  of  the  mortgage  debt  by  the 
administrator   out  of   funds    derived 
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from  the  sale  of  the  mortgaged  real 
estate  discharged  the  mortgage  and 
enlarged  the  dower  of  the  widow  to 
the  whole  fee,  said:  "Under  our  stat- 
ute he  (the  mortgagee)  could  compel 
the  administrator  to  discharge  the 
debt."  Also  it  says  that  payment  could 
be  compelled  out  of  the  real  estate  as 
well  as  out  of  the  personal  estate  of 
the  decedent.  This  case  was  cited  as 
decisive  of  the  same  point  in  Peckham 
V.  Hadwen  (1865)  8  R  I.  160,  where 
it  was  directly  held  that  the  wife,  on 
signing  the  mortgage,  became  a  "mere 
surety  for  the  debt  of  her  husband," 
and  that  "she  had  a  right  to  be  thus 
relieved  while  any  of  the  estate  of  her 
husband  remained  sufficient  for  that 
purpose,  though  nothing  remained  to 
the  heir." 

In  Mowry  v.  Mowry  (1902)  24  R.  L 
565,  54  Atl.  383,  the  court  again  adopt- 
ed the  surety  theory  and  held  the  ear- 
lier cases  here  cited  to  be  binding  up- 
on it,  although  it  admitted  that  most 
courts  refused  to  allow  the  widow  full 
dower  if  the  real  estate  was  sold  for 
payment  of  debts.  But  it  held,  in  con- 
formity to  its  earlier  decisions,  that 
where  the  administrator  must  sell  the 
mortgaged  property  for  payment-  of 
debts,  the  amount  of  the  widow's  dow- 
er must  be  calculated  upon  the  value 
of  the  fee  and  that  the  claim  is  supe- 
rior to  that  of  heirs  and  general  credit- 
ors. 

And  on  the  surety  theory  it  has  been 
held  that  in  case  there  is  a  foreclosure 
of  the  mortgage  after  the  husband's 
death,  and  all  the  proceeds  taken  to 
pay  the  mortgage  debt,  the  widow  is 
entitled  to  share  pro  rata  with  other 
creditors  in  the  distribution  of  the 
other  assets.  Gwathmey  v.  Pearce 
(1876)  74  N.  C.  398.  Her  claim  would 
not  be  based  on  the  whole  amount  of 
the  mortgage  debt,  for  the  court  had 
before  the  foreclosure  (Creecy  v. 
Pearce  (1873)  69  N.  C.  67)  held  that 
the  mortgagee  had  a  right  to  share  in 
the  personal  assets  pro  rata  on  the 
amount  of  the  debt,  less  the  amount 
that  may  be  realized  on  the  mortgage, 
supposing  the  land  to  be  sold  by  the 
administrator,  so  when  the  widow's 
dower  was  sold  on  the  foreclosure  she 


was  merely  subrogated  to  the  rights 
of  the  mortgagee. 

In  Gore  v.  Townsend  (1890)  105  N. 
C.  228,  8  L.R.A.  443,  11  S.  E.  160,  it 
was  held  that  the  proceeds  of  the  sale 
of  personal  property  covered  by  two 
mortgages  that  also  covered  real  es- 
tate, the  wife  having  joined  only  in  the 
first  mortgage,  must  be  applied  as  a 
payment  on  the  first  mortgage  so  as  to 
enlarge  the  wife's  inchoate  right  to 
dower  in  the  land,  the  two  mortgages 
belonging  to  the  same  mortgagee,  and 
the  proceeds  having  been  turned  over 
to  him  without  any  direction  as  to 
their  application. 

Because  of  the  peculiar  wording  of 
an  early  Indiana  statute,  providing 
that  the  widow  shall  have  one  third  of 
the  husband's  land  in  fee,  "free  from 
all  demands  of  creditors,"  instead  of 
dower,  the  courts  of  that  state  permit 
the  widow  to  take  before  both  heirs 
and  creditors,  except  the  mortgagee  or 
those  holding  under  him.  Perry  v. 
Borton  (1865)  25  Ind.  274;  Hunsucker 
v.  Smith  (1874)  49  Ind.  114;  Grave  v. 
Bunch  (1882)  83  Ind.  4;  Hardy  v.  Mill- 
er (1882)  89  Ind.  440;  Main  v.  Gin- 
thert  (1888)  92  Ind.  180;  McCord  v. 
Wright  (1884)  97  Ind.  34;  Trentman 
V.  Eldridge  (1884)  98  Ind.  527;  Bowen 
V.  Lingle  (1889)  119  Ind.  560,  20  N.  E. 
534;  Purviance  v.  Emley  (1890)  126 
Ind.  419,  26  N.  E.  167  (and  if  the  hus-. 
band's  two  thirds  do  not  pay  the 
mortgage  debt,  so  that  her  one-third 
interest  must  be  sold,  she  is  entitled 
to  the  proceeds  against  all  persons  ex- 
cept the  mortgagee) ;  Shobe  v.  Brinson 
(1897)  148  Ind.  285,  47  N.  E.  625; 
Lewis  V.  Watkins  (1898)  150  Ind  108, 
49  N.  E.  944. 

So,  where  the  mortgagor  dies  in- 
solvent, owning  two  tracts  of  land  up- 
on which  he  had  placed  separate  mort- 
gages in  which  his  wife  had  joined, 
and  his  administrator,  with  the  con- 
sent of  the  widow,  sold  the  tracts  sepa- 
rately, it  was  held  that  the  proceeds  of 
the  first  tract  sold  should  be  applied, 
first,  to  the  payment  of  the  mortgage; 
second,  one  third  of  what  remained  to 
the  widow;  third,  all  of  the  balance 
should  be  applied  to  the  payment  of 
the  mortgage  on  the  second  tract,  thus 
enlarging  the  widow's  share  of  that 
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tract,  as  she  was  given  one  third  of 
all  that  was  left  after  paying  the  mort- 
gage on  the  second  tract.  Perry  v. 
Borton  (1865)  25  Ind.  274.  The  estate 
being  solvent^  this  holding  did  not  af- 
fect the  heirs,  but  it  affected  the  cred- 
itors whose  claims  were  superior  to 
those  of  the  heirs,  and  in  all  of  the 
Indiana  cases  cited  supra  it  is  shown 
that  the  personal  property,  as  well  as 
other  real  estate,  must  be  applied  to 
the  mortgage  debt,  thus  enlarging  the 
widow's  interest  at  the  expense  of 
creditors,  and  he\rs  as  well. 

The  court  in  the  reported  case 
(Commercial  Bkg.  &  T.  Co.  v.  Dudley) 
says:  *'A  suggested  relation  of  sure- 
tyship between  the  husband  and  wife 
is  not  at  all  essential  to  this  conclu- 
sion.'^ Up  to  the  time  of  this  decision 
every  court  that  has  ever  passed  upon 
the  question  has  either  opposed  the 
rule  here  enunciated,  or  adopted  the 
theory  of  "suretyship."  The  reason- 
ing of  the  court  in  this  particular  ap- 
pears to  be  fallacious.  It  further  says : 
'If  it  [the  mortgage  debt]  is  paid  out 
of  his  estate,  after  his  death,  there  is 
no  legal  injury  to  them  [general  cred- 
itors and  heirs],  for  their  rights  are 
limited  to  what  he  legally  and  equi- 
tably owned  at  the  time  of  his  death." 
But  on  any  other  than  the  surety  the- 
ory, does  not  the  application  of  this 
rule  take  from  them  something  that 
the  husband  does  "legally  and  equi- 
tably own"  at  the  time  of  his  death  to 
pay  for  something  that  he  did  not 
legally  and  equitably  own  at  that  time, 
and  endow  the  widow  in  that  acquired, 
as  well  as  in  that  taken  to  pay  for  it? 
She  had  released  her  dower  rights  in 
that  which  is  acquired  by  the  adminis- 
trator's payment  of  the  mortgage,  and 
had  dower  rights  in  the  equity  of  re- 
demption, only.  The  release  is  only  in 
favor  of  the  mortgagee,  to  be  sure,  but 
he,  and  not  the  husband,  is  the  person 
who  equitably  owned  that  estate  "^t  the 
time  of  the  latter's  death.  If  equi- 
table ownership  of  the  mortgagee  is 
denied,  instantly  he  becomes  a  credi- 
tor and  the  wife  a  surety,  so  far  as 
her  release  of  dower  is  concerned,  if 
the  rule  under  discussion  is  to  oper- 
ate, i.  e.,  the  husband  owes  a  debt,  and 
the  wife  releases  her  dower  rights  in 


favor  of  the  creditor,  the  release  to 
become  operative  only  after  all  of  the 
husband's  property,  both  real  and  per- 
sonal, has  been  exhausted,  and  then 
only  to  the  extent  of  the  unpaid  bal- 
ance. It  does  not  make  any  difference 
what  term  is  applied,  the  relation  of 
'  suretyship  is  established  by  the  very 
statement  of  the  conditions  upon 
which  she  released  her  dower.  The 
language  used  by  the  court  leaves  no 
room  to  doubt  that  it  regarded  the  hus- 
band as  the  legal  and  equitable  owner 
of  the  whole  fee,  and  the  mortgagee  as 
a  creditor  of  the  estate^  holding  a  par- 
ticular security.  This  being  the  case, 
it  would  seem  to  have  adopted  the  the- 
ory of  suretyship  while  declaring  that 
its  decision  was  based  on  other 
grounds.  There  would  seem  to  be  no 
middle  ground.  In  this  view  Hoy  v. 
Varner  (1902)  100  Va.  600,  42  S.  E. 
690,  as  well  as  all  the  cases  cited  su- 
pra, are  directly  opposed  to  its  hold- 
ing. In  Hoy  V.  Varner  (Va.)  supra, 
it  is  directly  held  that  the  wife  sign- 
ing the  mortgage  does  not  become  a 
surety  for  the  husband's  debt,  and  the 
court  said:  "In  the  Ohio  cases  the 
decisions  are  avowedly  placed  on  the 
theory  of  the  wife's  suretyship  for 
her  husband,  and  it  is  conceded  that, 
where  that  doctrine  is  repudiated,  the 
result  must  be  to  confine  the  widow 
to  one  third  of  the  surplus."  The 
court  also  said  that  after  the  mort- 
gage is  executed  "nothing  remains  in 
the  husband  but  the  equity  of  redemp- 
tion, which  is  the  creature  of  equity," 
which  statement  is  absolutely  incon- 
sistent with  the  theory  that  creditors 
and  heirs  are  not  injured  by  giving 
dower  in  the  whole  fee  because  "their 
rights  are  limited  to  what  he  legally 
and  equitably  owns  at  the  time  of  his 
death."  While  the  facts  in  Hoy  v. 
Varner  may  not  have  required  the 
court  to  pass  upon  all  the  questions  it 
discussed,  the  decision  rests  upon  the 
broad  principles  there  enunciated, 
elaborated  and  supported  by  numerous 
citations.  Again,  the  court  in  the  re- 
ported case  (Commercial  Bkg.  &  T. 
Co.  V.  Dudley,  ante,  1334)  recognized 
that  the  position  it  had  taken  would 
carry  it  to  the  surety  theory  unless  it 
in  some  way  limited  its  holding,  and 
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it  cited  Sargeant  v.  Fuller  (1870)  105 
Mass.  119  (a  case  decided  in  Massa- 
chusetts a  jurisdiction,  where  the 
surety  theory  is  not  in  vogue)  as  au- 
thority for  limitation  in  favor  of  cred- 
itors. 

The  holding  in  Wilson  v.  Branch 
(1888)  77  Va.  65,  46  Am.  Rep.  709,  is  * 
based  upon  the  principle  that  the 
widow  has  the  right  to  have  dower  in 
kind  out  of  land  upon  which  there  was 
a  trust  deed  in  which  she  had  joined, 
if  it  is  practical  to  assign  it,  but  the 
court  was  not  required,  nor  did  it  at- 
tempt, to  formulate  any  rule  for  deter- 
mining the  amount  of  the  dower.  The 
case  does  support  the  surety  theory. 


I//.  After  foreclosure. 


» ■  .  • 


J.J' 


a.  In  general. 

Where  a  married  woman  has  joined 
fler  husband  in  a  mortgage  of  his 
property  and  the  mortgage  is  fore- 
closed, the  dower  rights  of  the  wife  or 
the  widow  are  completely  extinguish- 
ed, unless  there  is  a  statutory  period 
in  which  the  property  may  be  re- 
deemed, and  one  or  the  other  of  them 
does  so  redeem  within  the  period. 
Shope  v.  Schaffner  (1892)  140  IlL  470, 
30  N.  E.  872;  (foreclosure  and  sale 
took  place  after  husband's  death) ; 
Virgin  v.  Virgin  (1901)  189  IlL  144, 
59  N.  E.  586 ;  First  Nat.  Bank  v.  Davis 
(1909)  146  111.  App.  462;  Bowden  v. 
Hadley  (1908)  138  Iowa,  711,  116  N. 
W.  689  (a  statutory  provision)  ;  Sch- 
weitzer V.  Wagner  (1893)  94  Ky.  458, 
22  S.  W.  883  (under  a  statute) ;  Mor- 
gan V.  Wickliffe  (1903)  115  Ky.  226, 
71  S.  W.  436,  72  S.  W.  1122  (under  a 
statute,  and  the  wife  is  not  a  neces- 
sary party  to  the  foreclosure  proceed- 
ing);  Mantz  V.  Buchanan  (1848)  1 
Md.  Ch.  202;  Riddick  v.  Walsh  (1852) 
15  Mo.  519;  Glascock  v.  Glascock 
(1909)  217  Mo.  362,  117  S.  W.  67;  Mc- 
Arthur  v.  Franklin  (1864)  15  Ohio  St. 
485  (but  wife  must  be  made  party  to 
foreclosure  proceedings,  or  she  may 
redeem)  ;  Wiley  v.  Whitney  (1915)  76 
Or.  92,  146  Pac.  1093,  modified  in 
(1915)  76  Or.  105, 147  Pac.  938;  Miller 
V.  Farmers'  Bank  (1897)  49  S.  C.  427, 
61  Am.  St.  Rep.  821,  27  S.  E.  514 ;  Heth 
V.  Cocke  (1823)  1  Rand.  (Va.)  344. 

Where  there  is  a  statutory  period 


for  the  redemption  of  the  property 
after  sale  on  foreclosure,  the  widow 
of  the  mortgagor  is  entitled  to  redeem 
her  dower  interest  where  the  husband 
died  during  the  redemption  period. 
Van  Vronker  v.  Eastman  (1843) 
7  Met.  (Mass.)  157;  Hiller  v.  Nelson 
(1909)  —  Ky.  — ,  118  S.  W.  292;  Mc- 
Arthur  v.  Franklin  (1864)  15  Ohio 
St.  485. 

And  she  need  not  pay  the  whole 
mortgage  claim  in  order  to  redeem; 
the  amount  she  must  pay  will  be  in 
proportion  to  the  whole  amount,  as  the 
value  of  her  life  estate  in  a  portion 
of  the  property  is  to  the  value  of  the 
whole  estate.  Van  Vronker  v.  East- 
man (Mass.)  supra. 

b.  In  9urpltia  prooeeda. 

Where,  either  before  or  after  the 
husband's  death,  the  property  is  sold 
on  foreclosure  of  a  mortgage  in  which 
the  wife  joined,  and  there  remains  a 
surplus  after  the  payment  of  the 
mortgage  debt  if  there  are  other  cred- 
itors, practically  the  same  question  of 
distribution  arises  as  the  one  involved 
in  the  settlement  of  decedent's  estate. 
In  such  case  the  wife  or  widow  is 
entitled  to  dower  in  the  surplus  pro- 
ceeds as  against  subsequent  lien  cred- 
itors or  other  creditors,  such  dower  be- 
ing calculated  upon  the  amount  of  the 
siirplus,  and  not  upon  the  whole 
amount  of  the  proceeds.  Gomog  v. 
Cornog  (1869)  3  DeL  Ch.  407;  (Jem- 
mill  V.  Richardson  (1873)  4  Del.  Ch. 
599  (but  if  the  widow  permits  the  pay- 
ment of  the  surplus  fund  to  judgment 
creditors,  and  the  satisfaction  of  their 
claims  is  entered  of  record,  her  right 
is  gone) ;  Harrow  v.  Johnson  (1861)  S 
Met.  (Ky.)  578;  Mantz  v.  Buchanan 
(1848)  1  Md.  Ch.  202;  Bank  of  Com- 
merce v.  Owens  (1869)  81  Md.  327; 
Glenn  v.  Clark  (1880)  53  Md.  580; 
Hinchman  v.  Stiles  (1853)  9  N.  J.  Eq. 
454;  "New  York  L.  Ins.  Co.  v.  Mayer 
(1887)  14  Daly,  818,  12  N.  Y.  S.  R. 
119  (even  though  the  mortgage  pro- 
vided that  the  surplus  should  be  paid 
to  the  husband) ;  Smith  y.  Jackson 
(1833)  2  Edw,  Ch.  (N.  Y.)  28;  Hawley 
V.  Bradford  (1841)  9  Paige  (N.  Y.) 
200,  37  Am.  Dec.  390 ;  Denton  v.  Nanny 
(1850)   8  Barb.   (N.  Y.)   618   (wife's 
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share  of  surplus  was  invested,  to  be- 
come hers  in  the  event  of  her  surviv- 
ing the  husband) ;  Vartie  v.  Under- 
wood (1854)  18  Barb.  (N.  Y.)  561  (in- 
terest to  be  paid  the  creditors  during 
life  of  husband);  Titus  v.  Neilson 
(1821)  5  Johns.  Ch.  (N.  Y.)  452; 
Blydenburgh  v.  Northrop  (1856)  18 
How.  Pr.  (N.  Y.)  289;  Matthews  v. 
Duryee  (1848)  4  Keyes  (N.  Y.)  525; 
Bailey  v.  Bailey  (1916)  172  N.  C.  671, 
90  S.  E.  803;  State  Bank  v.  Hinton 
(1871)  21  Ohio  St.  509  (no  part  of  the 
fund  that  has  been  distributed  under 
decree  of  court  before  she  makes  her 
claim  could  be  reached) ;  Baldwin  v. 
Jacks  (1882)  8  Ohio  Dec.  Reprint,  545; 
Moerlein  Brewing  Co.  v.  Westmeier 
(1890)  4  Ohio  G,  C.  296,  2  Ohio  C.  D. 
555;  Keith  v.  Trapier  (1830)  8  S.  C. 
Eq.  (1  Bail.)  63;  Geoynne  v.  Estes 
(1885)  14  Lea  (Tenn.)  662;  Heth  v. 
Cocke  (1823)  1  Rand.  (Va.)  344  (a 
statement' arguendo).  Dicta  found  in 
Titus  V.  Neilson  (1821)  5  Johns.  Ch. 
(N.  YO  452,  supra;  Bell  v.  New  York 
(1848)  10  Paige  (N.  Y.)  49,  and  Frost 
V.  Peacock  (1846)  4  Edw.  Ch.  (N.  Y.) 
678,  would  seem  to  limit  this  rule  to 
cases  where  the  sale  took  place  after 
the  husband's  death,  but  whatever 
force  is  to1[>e  given  to  the  expressions, 
they  may,  in  view  of  the  many  direct 
holdings  to  the  contrary  by  the  New 
York  courts,  be  disregarded.  The  the- 
ory underlying  this  tule  is  that  the  pro- 
ceeds arising  out  of  the  sale  are  not 
personal  property,  but  remain  realty, 
and  the  wife's  inchoate  dower  or  the 
widow's  consummate  dower  remains 
attached  to  it,  since  it  stands  in  place 
of  the  realty  sold;  hence  it  must  be 
distributed  according  to  the  laws  that 
govern  dower  in  realty. 

Other  courts  have  held  that  a  sale 
on  foreclosure  in  the  lifetime  of  the 
husband  converts  the  real  estate  into 
personalty,  hence  the  surplus  belongs 
to  the  husband  free  of  the  wife's  in- 
choate right  of  dower,  so  that  his  sub- 
sequent judgment  creditors  are  en- 
titled to  it  free  from  her  claim.  Kauff- 
man  v.  Peacock  (1885)  115  III.  212,  3 
N.  E.  749;  Dean  v.  Phillips  (1861)  17 
Ind.  406;  Newhall  v.  Lynn  Sav.  Bank 
(1869)  101  Mass.  428,  8  Am.  Rep.  387. 

This  may  be  the  rule  in  Rhode  Is- 


land if  the  sale  takes  place  while  the 
dower  is  inchoate,  but  not  applicable 
if  it  took  place  after  the  husband's 
death  (dictum  in  Chaffee  v.  Franklin 
(1877)  11  R  I.  578).  But  there  is  an 
incidental  holding  in  De  Wolf  v.  Mur- 
phy (1877)  11  R  I.  630,  that  a  wife's 
inchoate  right  of  dower  can  be  pro- 
tected by  investing  "one  third  of  the 
proceeds  of  the  sale,"  etc.  So,  per- 
haps, that  court  does  not  consider  the 
statement  that  "if  such  sale  takes 
place  before  the  mortgagor's  death, 
the  surplus  is  in  some  cases  personal 
estate,"  in  conflict  with  the  statement 
about  investing  "one  third  of  the  pro- 
ceeds of  the  sale."  As  neither  state- 
ment was  necessary  to  the  holding, 
and  the  first  statement  is  qualified  by 
the  phrase  "in  some  cases,"  no  very 
great  importance  can  be  ascribed  to 
them.  But  even  in  these  jurisdictions 
the  dower  is  allowed  in  the  surplus  of 
proceeds  if  the  foreclosure  sale  takes 
place  after  dower  has  become  consum- 
mate by  the  death  of  the  husband. 
Virgin  v.  Virgin  (1901)  189  111.  144, 
59  N.  E.  586. 

In  jurisdictions  where  dower  does 
not  attach  to  an  equitable  estate,  the 
heirs  will  be  entitled  to  the  surplus  in 
preference  to  the  widow.  Re  'Thomp- 
son (1888)  6  Mackey  (D.  C.)  536. 

In  some  jurisdictions  where  the  doc- 
trine of  surety  prevails  because  of 
statutory  provisions  or  otherwise,  it 
has  been  held  that  the  dower  rights 
of  the  wife  or  widow  in  the  surplus 
are  to  be  calculated  upon  the  whole 
amount  of  the  proceeds.  In  Kentucky, 
a  statute  provides  that  the  widow  shall 
be  endowed  in  the  surplus  unless  her 
husband  shall  have  received  or  dis- 
posed of  the  fund  in  his  lifetime. 
Schweitzer  v.  Wagner  (1893)  94  Ky. 
458,  22  S.  W.  883 ;  Morgan  v.  Wickliffe 
(1903)  115  Ky.  226,  71  S.  W.  436,  72 
S.  W.  1123;  Hiller  v.  Nelson  (1909)  — 
Ky.  — ,  118  S.  W.  292;  McClain  v.  Mc- 
Clain  (1912)  151  Ky.  856,  151  S.  W. 
926,  Ann.  Cas.  1915A,  155,  opinion  ex- 
tended on  rehearing  in  (1918)  152  Ky. 
206,  153  S.  W.  234,  Ann.  Cas.  1915A, 
157.  The  statute  permits  the  court  in 
its  discretion  to  allow  her  proportion 
for  life  as  dower,  or  to  award  it  to  her 


1360 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


absolutely  as  compensation  for  her  in- 
terest. 

The  court  in  Mandel  v.  McClave 
ri889)  46  Ohio  St.  407,  5  L.R.A.  519, 
15  Am.  St.  Rep.  627,  22  N.  E.  290,  said : 
'To  reconcile  all  the  cases,  even  in 
Ohio,  on  the  subject  of  the  nature  of 
the  wife's  contingent  right  of  dower, 
or  respecting  the  effect  of  her  release 
of  it  by  joining  with  her  husband  in  a 
conveyance  of  the  real  estate  to  which 
it  attaches,  would  be  impossible.  In 
the  cases  upon  the  subject  in  this  or 
in  other  states,  or  in  England,  almost 
every  shade  of  opinion  can  be  found," 
and  after  reference  to  several  earlier 
decisions,  said  further:  "In  addition 
to  these  cases  we  have  statutory 
recognition  of  the  property  of  the 
wife  in  her  contingent  right  of  dow- 
er in  the  real  estate  of  her  hus- 
band during  his  life,  82  Ohio  Laws, 
p.  14.  This  statute  directs  the  pro- 
bate court  to  ascertain  the  value 
of  the  wife's  contingent  dower  in 
the  real  estate  of  an  insolvent  debt- 
or, and  directs  the  same  to  be  paid 
to  her.''  It  then  goes  on  to  hold  that 
the  wife,  after  joining  in  the  mort- 
gage, has  all  the  rights  of  a  surety. 
This  case  is  made  the  basis  of  the 
holding  that  on  foreclosure  the  wife  is 
entitled  to  the  surplus  proceeds  as 
against  subsequent  lien  creditors  of 
the  husband,  to  the  amount  of  her 
dower  calculated  upon  the  whole 
amount  of  the  proceeds  before  paying 
the  mortgage  debt.  Society  for  Sav- 
ings v.  Drake  (1893)  10  Ohio  C.  C. 
59,  2  Ohio  C.  D.  87;  Finley  v.  First 
Nat.  Bank  (1894)  32  Ohio  L.  J.  382; 
Stoehr  v.  Moerlein  Brewing  Co.  (1905) 
27  Ohio  C.  C.  330. 

A  peculiar  situation  is  presented  un- 
der these  holdings  where  the  mortgage 
in  which  the  wife  has  joined  is  infe- 
rior to  other  liens  upon  the  property, 
and  the  administrator  sells  the  prop- 
erty for  the  payment  of  debts.  In  such 
cases  it  has  been  held  that  the  widow 
must  either  redeem  from  the  mortgage, 
or  accept  only  the  surplus  proceeds 
after  the  mortgage  debt  and  all  prior 
liens  have  been  paid.  Baker  v.  Fet- 
ters (1866)  16  Ohio  St.  596.  The 
widow  had  consented  to  the  sale,  ask- 
ing for  her  dower  in  cash.    The  deci- 


sion gives  to  liens  to  which  she  had 
not  consented  priority  over  her  dower, 
but  no  other  rule  could  have  been 
adopted  without  unjustly  disarranging 
the  rule  of  priority  among  the  liens, 
or  giving  her  preference  over  the 
mortgage.  The  fact  that  she  could 
have  redeemed,  but  chose  to  bring 
about  this  peculiar  situation  the  rule 
actually  adopted  would  be  the  only 
equitable  one  that  could  be  devised. 
The  situation,  except  that  the  proper- 
ty was  sold  in  the  husband's  lifetime 
on  foreclosure  of  all  the  mortgages, 
arose  in  Black  v.  Kuhlman  (1876)  30 
Ohio  St.  196,  where  the  proceeds  were 
not  sufficient  to  pay  all  of  the  two 
prior  mortgages,  leaving  nothing  for 
the  only  mortgagee  to  whom  the  wife 
had  released.  It  was  held  that  the 
third  mortgage  should  be  given  prior- 
ity over  the  other  two  to  the  extent  of 
the  value  of  the  wife's  inchoate  right 
of  dower  in  the  whole  property,  since 
this  is  what  the  wife  had  released  to 
him  only.  This  situation  appears  to 
arise  under  the  equitable  procedure 
adopted  in  the  state  by  which  all  of 
the  *lien  creditors  are  made  parties. 
And  on  these  principles  the  court  in 
Stoehr  v.  Moerlein  Brewing  Co.  (1905) 
27  Ohio  C.  C.  830,  worked'out  a  very 
complicated  situation  among  the  lien 
creditors,  some  of  whom  had  claims 
superior  to  the  wife.  In  Holmes  v. 
Book  (1894)  1  Ohio  N.  P.  58,  the  court 
said :  "Under  the  holdings  of  the  su- 
preme court  in  this  state,  it  would 
seem  that  where  a  wife  has  signed  a 
mortgage  in  connection  with  her  hus- 
band, that  if  there  is  a  surplus  remain- 
ing sufficient  to  allow  her  dower  out 
of  the  whole,  that  she  is  so  entitled; 
but  by  an  act  passed  in  1891  (88  Ohio 
Laws,  p.  181)  subsequent  to  the  de- 
cisions of  the  supreme  court,  there 
has  been  a  limitation  placed  upon  her 
right,  and  now,  as  I  understand  that 
act,  she  is  entitled  only  to  dower  out 
of  the  surplus  after  the  payment  and 
satisfaction  of  such  claims  as  would 
preclude  the  allowance  of  dower."  If 
this  is  correct  the  statute  referred  to 
would  bring  the  courts  of  Ohio  back 
to  the  rule  adopted  by  most  of  the 
other  courts,  but  as  the  higher  courts 
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of  that  state  have  since  adhered  to  the 
rule  without  mention  of  the  statute, 
this  statement  of  the  common  pleas 
court  is  open  to  question.  But  in  the 
absence  of  statute  it  has  been  held 
that  a  wife  who  joins  in  a  mortgage 
upon  her  husband's  property  to  secure 
a  loan  to  him  is  not  his  surety,  and 
that  she  is  entitled  to  dower  in  the 
proceeds  of  the  surplus  only  and  that 
such  contention  is  unsound  and  would 
be  unfair  to  subsequent  creditors. 
Bank  of  Commerce  v.  Owens  (1869) 
31  Md.  820,  1  Am.  Rep.  60;  Burnet  v. 
Burnet  (1889)  46  N.  J.  Eq.  144,  18  Atl. 
374;  Hawley  v.  Bradford  (1841)  9 
Paige  (N.  Y.)  200,  37  Am.  Dec.  390; 
House  V.  House  (1843)  10  Paige  (N. 


Y.)  158.    Many  other  cases  cited  su- 
pra assume  this  to  be  correct. 

In  Canada,  a  woman  who  had  joined 
her  deceased  husband  in  a  mortgage  to 
secure  his  debt  is  held  dowable  in  the 
surplus  proceeds  of  the  land  sold  after 
the  husband's  death,  such  dower  being 
computed  on  the  whole  value  of  the 
land.  Sheppard  v.  Sheppard  (1867) 
14  Grant,  Ch.  (U.  C.)  174;  Robertson 
V.  Robertson  (1878)  25  Grant,  Ch.  (U. 
C.)  276,  486;  Re  Hague  (1887)  14  Ont 
Rep.  660;  see  also  Re  Croskery  (1888) 
16  Ont.  Rep.  207.  It  seems  that  the 
widow  claimed  dower  only  in  the  sur- 
plus proceeds,  and  this  claim  was  al- 
lowed, in  Collins  v.  Story  (1851)  2 
N.  S.  141.  J.  W.  M. 


JOHN  Y.  BASSELL,  Plff.  in  Err., 

V. 

WALKER  D.  HINES,  Director  General  of  Railroads. 

United  States  Circuit  Court  of  Appeals f  Sixth  Circuit-^Decentber  7,  1020, 

* 

(—  C.  C.  A.  — ,  269  Fed.  231.) 

Carrier  —  duty  with  respect  to  obstruction  in  aisle. 

1.  A  parlor  car  company  owes  a  passenger  only  ordinary  care  to  see 
that  the  aisle  of  the  car  is  not  obstructed  with  hassocks  which  are  placed 
in  the  car  for  convenience  of  passengers. 

[See  note  on  this  question  beginning  on  page  1366.] 


Appeal  —  favorable  error. 

2.  One  cannot  complain  upon  'appeal 
of  error  committed  in  his  favor. 

[See  2  R.  C.  L.  237.] 
—  error  in  portion  of  charge  —  failure 


to  bring  to  court's  attention. 

3.  Error  in  a  portion  of  a  charge  is 
not  open  on  appeal  if  the  attention  of 
the  trial  court  was  not  directed  to  that 
particular  subject. 

[See  14  R.  C.  L.  809,  810.] 


Error  to  the  District  Court  of  the  United  States  for  the  Eastern  Division 
of  the  Southern  District  of  Ohio  (Sater,  Dist.  J.)  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  negligence  of  defendant  and  his 
employees.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued   before   Knappen,    Denison,     consistent  with  the  carrying  on  of  the 


and  Donahue,  Circuit  Judges. 

Mr.  Smith  W.  Bennett,  for  plaintiff 
in  error: 

The  common  carrier  must  exercise 
the  highest  degree  of  care  and  prud- 
ence, or  the  utmost  caution,  to  see  that 
the  passenger  is  transported  safely, 
12  A.L.R.--86. 


business  of  the  common  carrier. 

Pitcher  v.  Old  Colony  Street  R.  Co. 
196  Mass.  69,  13  L.R.A.(N.S.)  481,  124 
Am.  St.  Rep.  513,  81  N.  E.  876,  12  Ann. 
Cas.  886;  Lynch  v.  Missouri  P.  R.  Co. 
92  Kan.  735, 142  Pac.  938 ;  Pennsylvania 
Co.  V.  Roy,  102  U.  S.  451,  26  L.  ed.  141, 
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10  Am.  Neg.  Gas.  593;  Philadelphia  & 
R.  R.  Co.  V.  Derby,  14  How.  468,  14  L. 
ed.  502,  10  Am.  Neg.  Cas.  602;  New 
World  V.  King,  16  How.  469,  14  L.  ed. 
1019,  10  Am.  Neg.  Cas.  614;  Stokes  v. 
Saltonstall,  13  Pet.  181,  10  L.  ed.  115,  7 
Am.  Neg.  Cas.  297;  Compagnie  Gener- 
ale  Transatlantique  v.  Rivers,  127  G. 
C.  A.  580,  211  Fed.  296;  International 
Mercantile  Marine  Go.  v.  Smith,  76  C. 
C.  A.  423,  145  Fed.  891,  20  Am.  Neg. 
Rep.  491;  Gavin  v.  Southern  P.  Co.  69 
G.  G.  A.  366,  136  Fed.  592;  Meyer  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  4  C,  G.  A. 
221,  10  U.  S.  App.  677,  54  Fed.  116; 
Memphis  Street  R.  Co.  v.  Bobo,  146  G. 
G.  A.  634,  232  Fed.  708 ;  Garoni  v.  Com- 
pagnie Nationale  De  Navigation,  39  N. 
Y.  S.  R.  63,  14  N.  Y.  Supp.  797,  affirmed 
in  131  N.  Y.  614,  30  N.  E.  865;  Den- 
ver  City  Tramway  Co.  v.  Hills,  50  Colo. 
328,  36  L.R.A.(N.S.)  213,  116  Pac.  125. 

The  court  erred  in  charging  that  if 
the  hassock  got  in  the  aisle  through  the 
action  of  a  passenger,  it  was  incumbent 
upon  plaintiff,  in  order  to  establish 
negligence  on  defendant's  part,  to  show 
by  a  preponderance  of  the  evidence 
that  it  was  there  a  sufficient  length  of 
time  for  the  defendant's  employees,  in 
the  exercise  of  ordinary  care,  to  have 
discovered  and  removed  it,  since  there 
was  no  evidence  which  would  even  tend 
to  show  that  the  footstool  was  moved 
into  the  aisle  by  the  action  of  any  pas- 
senger. 

St.  Louis,  I.  M.  &  S..  R.  Co.  v.  Sweet, 
63  Ark.  563,  40  S,  W.  463,  2  Am.  Neg. 
Rep.  295;  Pensacola  Electric  Terminal 
R.  Go.  V.  Haussman,  51  Fla.  286,  40  So. 
196 ;  Chicago  &  E.  I.  R.  Go.  v.  Wallace, 
85  111,  App.  606;  Illinois  C.  R.  Go.  v. 
Vinson,  25  Ky.  L.  Rep.  38,  74  S.  W.  671, 
rehearing  denied  in  25  Ky.  L.  Rep.  652, 
76  S.  W.  167;  Western  Maryland  R.  Go. 
v.  State,  95  Md,  637,  53  Atl.  969 ;  Hamil- 
ton  V.  Metropolitan  Street  R.  Co.  114 
Mo.  App.  504,  89  S.  W.  893;  Citizens 
Street  R.  Go.  v.  Jolly,  161  Ind.  80,  67 
N.  E.  935;  Denver  City  Tramway  Co. 
V.  HiUs,  50  Colo.  328,  36  L.R.A.(N.S.) 
213,  116  Pac.  125;  Mohns  v.  Nether- 
lands-American Steam  Nav.  Go.  104  C. 
G.  A.  551,  182  Fed.  323;  Dallas  Consol. 
Electric  Street  R.  Go.  v.  Black,  40  Tex. 
Civ.  App.  415,  89  S.  W.  1087. 

Messrs.  William  H.  Miller,  Henry 
Bannon,  and  James  I.  Boulger,  for  de- 
,     fendant  in  error: 

The  rule  of  ordinary  care  applies. 

Pratt  V.  North  German  Lloyd  S.  S. 
Go.  33  L.R.A.(N.S.)  532,  106  C.  G.  A. 
445,  184  Fed.  303;  2  Moore,  Garr.  2d' 


ed.  1079,  1081,  et  seq. ;  4  R.  C.  L.  1207,  § 
630;  10  C.  J.  861;  Louisville  &  Interur- 
ban  R.  Go.  y.  Rommele,  152  Ky.  719, 154 
S.  W.  16,  Ann.  Gas.  1915B,  267;  Irwin 
V.  Louisville  &  N.  R.  Co.  161  Ala.  489, 
135  Am.  St.  Rep.  153,  50  So.  62,  18  Ann. 
Gas.  772 ;  Connell  v.  Oregon  Short  Line 
R.  Co.  51  Utah,  26,  168  Pac  337; 
Morris  v.  New  York  C.  &  H.  R.  R.  Co, 
106  N.  Y.  678,  13  N.  E.  455 ;  Kelly  v. 
Manhattan  R.  Co.  112  N.  Y.  443,  3 
L.R.A.  74,  20  N.  E.  383;  Lafflin  v. 
Buffalo  &  S.  W.  R.  Co.  106  N.  Y.  136,  60 
Am.  Rep.  433,  12  N.  E.  599,  5  Am.  Neg. 
Gas.  268;  Palmer  v.  Pennsylvania  Co. 
Ill  N.  Y.  488,  2  L.R.A.  252,  18  N.  E. 
859,  9  Am.  Neg.  Cas.  631 ;  Golburn  v. 
Chicago  &  N.  W.  R.  Go.  161  Wis.  277, 
152  N.  W.  821;  Bums  v.  Pennsylvania 
R.  Go.  233  Pa.  304,  82  Atl.  246,  Ann. 
Gas.  1913B,  811;  Kantner  v.  Philadel- 
phia &  R.  R.  Co.  236  Pa.  288,  84  Atl. 
774 ;  Bleiwise  v.  Pennsylvania  R.  Co.  81 
N.  J,  L.  160,  78  Atl.  1058;  2  White, 
Personal  Injuries  on  Railroads,  §  584. 

Plaintiff  could  not  have  been  preju- 
diced, as  defendant  was  entitled  to  a  di- 
rected verdict. 

Hawkins  v.  Louisville  &  N.  R.  Go.  180 
Ky.  295,  3  A.L.R.  637,  202  S.  W.  632; 
Louisville  &  N.  R.  Co.  v.  O'Brien,  163 
Ky.  538,  174  S.  W.  31,  Ann.  Gas.  1916E, 
1084;  Pittsburgh,  G.  C.  &  St.  L.  R.  Co. 
V.  Rose,  40  Ind.  App.  240,  79  N,  E.  1094; 
Proud  V.  Philadelphia  &  R.  R.  Go.  64 
N.  J.  L.  702,  50  L.R.A.  468,  46  AtL  710; 
Hotenbrink  v.  Boston  Elev.  R.  Co.  211 
Mass.  77,  39  L.R.A.(N.S.)  419,  97  N.  E. 
624 ;  Cornette  v.  Baltimore  &  O.  R.  Co. 
115  C.  C.  A.  61,  195  Fed.  59;  Shaugh- 
nessy  v.  Boston  &  M.  R.  Go.  222  Mass. 
334,  110  N.  E.  962,  Ann.  Gas.  1918C, 
376 ;  Casey  v.  New  York,  N.  H.  &  H.  R. 
Go.  207  Mass.  443,  93  N.  E.  926 ;  Faulk- 
ner   V.    Boston    &    M.    R.    Co.    187 
Mass.    254,    72    N.    E.    976,    17    Am. 
Neg.  Rep.  553;  MacGill-Allen  V.  New 
York,   N.   H.  &  H.  R;  Go.   229  Mass. 
162,  118  N.  E.  248,  18  N.  C.  G.  A.  52; 
Boucher  v.  Boston  &  M.  R.  Co.  76  N.  H. 
91,  34  L.R.A.(N.S.)   728,  79  AtL  993, 
Ann.    Cas.    1912B,    847;    Segehnan  v. 
Rapid  Transit  R.  Go.  112  N.  Y.  Supp. 
1068;  Stremble  v.  Brooklyn  Heights  R. 
Co.  110  App.  Div.  23,  96  N.  Y.  Supp. 
903 ;  Murray  v.  Metropolitan  District  R. 
Go.  27  L.  T.  N.  S.  762 ;  Van  Winkle  v. 
Brooklyn  City  R.  Go.  46  Hun,  564.  5 
Am.  Neg.  Gas.  436;  Lyons  v.  Boston 
Elev.  R.  Co.  204  Mass.  227,  90  N.  E.  419, 
2  N.  G.  C.  A.  363;  Price  v.  St.  Louis 
Transit  Co.  125  Mo.  App.  67,  102  S.  W. 
626 ;  Stinson  v.  Milwaukee,  L.  S.  &  W. 
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R.  Co.  76  Wis.  381,  44  N.  W.  748,  7  Am. 
Neg.  Gas.  255;  Cincinnati  Traction  Co. 
V.  Hamburger,  13  Ohio  C.  C.  N.  S.  273, 
affirmed  in  84  Ohio  St.  456,  95  N.  £. 
1448. 


Deiiis<m»  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  plaintiff  below,  plaintiff  in  er- 
ror here,  was  a  passenger  on  a  Pull- 
man chair  car  arriving  in  the  rail- 
way station  at  Columbus.  After  the 
car  stopped  and  the  passengers  for 
Columbus  were  told  to  alight,  he 
arose  from  his  seat,  and,  as  he 
walked  down  the  aisle  toward  the 
door,  stumbled  over  a  hassock  or 
footstool  which  was  in  the  aisle,  or 
projected  into  it,  and  fell  and  re- 
ceived the  injury  for  which  he 
sought  to  recover  in  this  action. .  He 
alleges  that  the  insufficient  lighting 
of  the  car  co-operated  with  the  care- 
less placing  or  leaving  of  the  ob- 
stacle to  constitute  actionable  neg- 
ligence. The  court  gave  to  the  jury 
definitions  of  the  care  required  re- 
spectively, from  defendant  and  from 
plaintiff,  and  the  jury  found  a  ver- 
dict for  defendant.  Plaintiff  assigns 
as  error:  (1)  That  the  instructions 
did  not  require  from  the  defendant 
a  sufficiently  hig;h.  degree  of  care; 
(2)  that  the  jury  was  permitted  to 
consider  ail  issue  outside  the  evi- 
dence; and  (3)  that  upon  one  issue 
the  burden  of  proof  was  wrongly 
placed. 

The  instructions  put  upon  defend- 
ant the  duty  to  exercise  ordinary 
care  to  see  that  the  aisle  was  not  ob- 
structed by  a  footstool.  The  court 
declined  to  charge  that  the  defend- 
ant was  bound  to  exercise  the  high- 
est degree  of  care  and  prudence  con- 
sistent with  the  conduct  of  its  busi- 
ness. The  stricter  rule  imposing  the 
more  extreme  liability  is  the  one 
which  expresses  the  duty  of  a  com- 
mon carrier  as  to  all  the  special 
perils  of  transportation.  The  cases 
to  this  effect  are  familiar.  Some  of 
them  are  cited  in  the  opinion  of  this 
court,  in  Memphis  Street  R.  Co.  v. 
Bobo,  146  C.  C.  A.  634,  232  Fed.  708, 
711.  The  leading  cases  and  the  text- 
book discussions  indicate  (see  In- 
dianapolis &  St.  L.  R.  Co.  V.  Horst, 
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93  U.  S.  291,  296,  23  L.  ed.  898,  899, 
7  Am.  Neg.  Cas.  331)  that  the  rea- 
son of  the  rule  is  that  the  passenger 
delivers  himself  into  the  custody 
and  control  of  the  carrier,  that  he  is 
helpless  against  these  perils,  and 
that  he  is  compelled  to,  and  rightly 
does,  rely  upon  the  carrier  for  pro- 
tection.   This  reason  extends  to  and 
supports  the  great  bulk  of  the  cases 
where  the  rule  of  the  highest  prac- 
ticable care  has  been  enforced.   The 
cases  where  a  passenger  has  been 
injured  by  an  assault  by  another 
passenger  (like  Meyer  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  4  C.  C.  A.  221,  54 
Fed.  116,  10  U.  S.  App.  677)  or  by 
one   of   the  'crew    (like  Lee   Line 
Steamers  v.  Robinson  [C.  C.  A.  6] 
L.R.A.1916C,  358,  134  C.  C.  A.  287, 
218  Fed.  563)  are  not  exceptions,  be^ 
cause  the  duty  of  police  protection, 
for  which  the  citizen  ordinarily  re- 
lies upon  the  peace  officers  of  the 
community,  is  one  which  the  pas- 
senger necessarily  abandons  to  the 
carrier  when  he  becomes  a  passen- 
ger.   Cases  of  injury  from  a  falling 
berth  (like  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  ed.  141,  10  Am. 
Neg.  C!as.  593),  or  from  an  imper- 
fectly secured  trolley  rope  (Denver 
City  Tramway  Co.  v.  Hills,  50  Colo. 
828,  36  L.R.A.(N.S.)  213,  116  Pac. 
125),  or  from  an  exposed  rudder 
chain    (Garoni  v.   Compagnie  Na- 
tionale  de  Navigation  (C}om.  PI.)  39 
N.  Y.  S.  R.  63,  14  N.  Y.  Supp.  797), 
are  nearer  the  margin  line,  but  are 
not  beyond  the  reason  of  the  rule. 
All  of  these  agencies  were  peculiar 
to  the  instrumentality  of  transpor- 
tation, and  their  proper  management 
and  control,  so  that  they  would  not 
harm  a  passenger,  were  wholly  in 
the  hands  of  the  carrier. 

Plainly,  the  reason  of  the  rule 
does  not  extend  to  those  compara- 
tively trifling  dangers  which  the 
passenger  meets  while  upon  a  rail- 
way car  only  in  the  same  way  and  to 
the  same  extent  as  he  meets  them 
daily  in  his  home  or  in  his  office  or 
on  the  street,  and  from  which  he 
easily  and  completely  habitually  pro- 
tects himself.  He  may,  more  or  less 
excusably,  stumble  and  fall  t>ver  a 
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footstool  or  chair  in  his  home,  or 
an  obvStacle  on  the  sidewalk,  or  a 
hassock  in  a  car;  he  need  never  do 
any  of  these  things,  if  he  takes  suf- 
ficient care.  It  did  not  need  evi- 
dence to  show  thaf  these  hassocks 
were  under  the  control  of  the  pas- 
sengers, and  were  by  them  placed 
and  replaced  as  they  desired;  and 
this  destroys  the  basis — sole  man- 
agement and  control — for  the  ex- 
treme rule.  There  is,  in  our  judg- 
ment, no  sound  reason  why  anything 
more  than  ordinary  care,  fitted  to 
the    circumstances,    should    be   re- 

quired,  nor  why  the 
with  reapecf  to  ruleof  highest  prac- 
ticable care  should 
be  applied  to  such  a 
subject;  we  do  not  find  any  control- 
ling authority,  or  any  weight  of  au- 
thority, which  so  requires. 

Pitdher  v.  Old  Colony  Street  R. 
Co.  196  Mass.  69,  13  L.R.A.(N.S.) 
481,  124  Am.  St.  Rep.  513,  81  N.  E. 
876,  12  Ann.  Cas.  886,  is  specially 
relied  upon.  In  that  case,  a  passen- 
ger, alighting  from  a  street  car,  fell 
over  another  passenger's  bag  resting 
in  the  aisle.  The  trial  court  had 
given  to  the  jury  the  rule  of  "the 
highest  degree  of  care  consistent 
with  practical  carrying  on  of  its 
business,"  and  plaintiff  complained 
because  the  court  had  not  given  the 
rule  of  highest  possible  care.  It  was 
held  only  that  to  refuse  to  give  this 
extreme  rule  was  not  error.  In 
Lynch  V.  Missouri  P.  R.  Co.  92  Kan. 
735,  142  Pac.  938,  also  rehed  upon, 
it  is  said  that  the  carrier  must  use 
the  highest  practicable  degree  of 
care  both  in  carrying  passengers  to 
their  destination  and  in  setting  them 
down  safely ;  but  this  was  said  in  a 
case  where  the  carrier  had  given  an 
implied  invitation  to  alight,  and  the 
passenger,  who  was  responding,  was 
injured  by  the  starting  of  the  train. 
We  find  no  qase,  and  we  are  cited  to 
none,  where  deliberately  and  after 
discussion  the  stricter  rule  was  de- 
cides to  be  applicable  to  such  a  case 
as  this.  On  the  other  hand,  the  rule 
of  merely  reasonable  or  ordinary 
care,  to  be  measured  by  the  circum- 
stances of  the  case,  has  been  fre- 


quently applied  under  closely  analo- 
gous circumstances.  Such  are  the 
falling  of  a  package  from  the  parcel 
rack  (Louisville  &  Interurban  R.  Co. 
v.  Rommele,  152  Ky.  719,  154  S.  W. 
16,  Ann.  Cas.  1915B,  267 ;  Morris  v. 
New  York  C.  &  H.  R.  R.  Co.  106  N. 
Y.  678,  13  N.  E.  455),  the  falling  of 
a  car  window  (Irwin  v.  Louisville  & 
N.  R.  Co.  161  Ala.  489,  135  Am.  St 
Rep.  153,  50  So.  62,  18  Ann.  Cas. 
772;  Strembel  v.  Brooklsm  Heights 
R.  Co.  110  App.  Div.  23,  96  N.  Y. 
Supp.  903),  a  doorsill  or  platform 
slippery  with  ice  (Connell  v.  Oregon 
Co.  51  Utah,  26, 168  Pac.  337 ;  Palmer 
V.  Pennsylvania  Co.  Ill  N.  Y.  488,  2 
L JI.A.  252, 18  N.  E.  859, 9  Am.  Neg. 
Cas.  631),  baggage  in  the  aisle 
(Bums  V.  Pennsylvania  R.  Co.  233 
Pa.  304,  82  Atl.  246,  Ann.  Cas. 
1913B,  811),  a  slippery  deck  (Pratt 
V.  North  German  Lloyd  S.  S.  Co. 
[C.  C.  A.  2]  33  L.R.A.(N.S.)  532, 
106  C.  C.  A.  445, 184  Fed.  303,  304), 
a  cuspidor  in  the  doorway  (Hawkins 
V.  Louisville  &  N.  R.  Co.  180  Ky.  296, 
3  A.L.R.  637,  202  S.  W.  632,  or  fin- 
gers caught  in  a  door  (Shaughnessy 
V.  Boston  &  M.  R.  Co.  222  Mass.  334, 
110  N.  E.  962,  Ann.  Cas.  1918C, 
371).  The  cases  are  extensively 
cited  and  discussed,  and  the  rule 
stated  substantially  as  it  was  given 
by  the  court  below  in  this  case,  in 
Moore,  Carriers,  2d  ed.  pp.  1079- 
1081,  1091,  1107,  1108,  1125,  1261, 
1263.  We  conclude  that  there  was 
no  error  in  this  respect. 

Complaint  was  made  because  the 
court  charged  upon  the  subject  of 
the  rule  of  care  in  case  a  passenger 
had  put  the  hassock  in  the  aisle, 
and  it  is  said  that  there  was  no  such 
evidence  and  no  such  issue.  Since 
the  hassock  could  have  been  mis- 
placed only  by  the  railway  em- 
ployees or  by  a  passenger,  and  there 
was  no  evidence  as  to  how  it  hap- 
pened, it  is  not  easy  to  see  how 
either  alternative  could  have  been 
left  out  of  the  trial ; 
but,  in  any  event,  ^voraVie  en-^r. 
the  plaintiff  cannot 
complain  because  the  court  charged 
that  he  might  recover,  not  only  upon 
the  theory  stated  in  the  declaration, 
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(—  C.  C.  A,  — 

but  even  on  an  alternative  theory. 
If  this  was  error,  it  was  error 
against  the  defendant,  and  the  ver- 
dict made  it  harmless. 

The  court  told  the  jury :  "If  the 
hassock  got  into  the  aisle  of  the  car 
through  the  action  of  a  passenger, 
it  was  then  incumbent  upon  th^ 
plaintiff,  in  order  to  esteblish  negli- 
gence upon  defendant's  part,  to 
show  by  a  preponderance  of  evidence 
that  the  hassock  was  there  a  suffi- 
cient length  of  time  for  the  defend- 
ant's employees,  in  the  exercise  of 
ordinary  care,  to  have  discovered 
and  removed  it." 

It  is  argued  that  the  burden 
should  have  been  put  upon  the  de- 
fendant to  show  that  the  hassock,  in 
this  contingency,  had  not  been  there 
long  enough  to  raise  the  inference 
of  negligence.  There  was,  in  truth, 
no  affirmative  evidence  whatever 
that  the  hassock  had  been  in  an  ob- 
structive position  for  any  length  of 
time,  or  to  dispute  the  pprter's  evi- 
dence that  the  aisle  was  clear  a  mo- 
ment before  when  he  passed  out, 
and  it  might,  therefore,  be  said  that 
it  made  no  difference  where  the  bur- 
den of  proof  was,  as  there  was  noth- 
.  ing  to  show  negligence,  and  a  ver- 
dict for  defendant  should  be  in- 
structed (as  was  held  in  Colbum  v. 
Chicago  &  N.  W.  R.  Co.  161  Wis. 
277,  152  N.  W.  821,  and  Kanter  v. 
Philadelphia  &  R.  R.  Co.  236  Pa.  283, 
84  Atl.  774,  and  as  the  court  below 
thought  on  the  motion  for  new 
trial) ;  but  it  is  not  necessary  to  de- 
'cide  that  proposition.  There  is  no 
basis  for  plaintiff's  position  in  this 
respect,  unless  in  the  doctrine  of  res 
ipsa,  etc. 

The  burden  is  always  upon  the 
plaintiff  to  show  negligence,  and 
only  when  the  occurrence  itself  in- 
dicates negligence  can  the  burden  be 
thought  satisfied  and  shifted  to  the 
other  side.  Since  it  is,  as  a  matter 
of  common  knowledge,  much  more 
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probable  that  such  a  situation  as  an 
obstructing  hassock  is  caused  by  a 
passenger  than  that  it  is  caused  by 
an  employee,  it  might  well  be 
thought  that  the  doctrine  res  ipsa 
cannot  apply  to  such  a  case ;  but  that 
question,  also,  we  need  not  decide. 
The  paragraph  which  we  have 
quoted  from  the  charge  was  a  part 
of  a  complete  discussion  of  the 
theory  that  the  hassock  might  have 
been  put  into  the  aisle  by  a  pas- 
senger, which  presented  to  the  jury 
the  rules  of  negligence  and  contribu- 
tory negligence  which  the  court 
thought  proper  to  that  subject,  in- 
cluding instructions  that,  if  it  had 
not  been  there  a  sufficient  length  of 
time  for  the  defendant,  in  the  exer- 
cise of  ordinary  care,  to  have  dis- 
covered it,  the  defendant  was  not 
liable;  but  if  it  had  been  there  so 
'  long  that  the  porter  or  conductor, 
exercising  ordinary  care,  ought  to 
have  discovered  it,  and  had  failed  to 
do  so,  the  defendant  was  liable.  The 
only  exception  taken  was  in  these 
words:  "We  except  to  the  charge 
concerning  the  hassock  being  pushed 
into  the  aisle  by  a  passenger  or  a 
third  person,  and  the  consequent 
nonliability  of  the  defendant." 

This  exception  related  to  the  whole 
charge  upon  this  subject.  A  great 
part  of  such  charge  was  unquestion- 
ably correct.  That  fraction  which 
related  to  the  bur-  _^,,^, ,. 

«  «  —error  m 

den   of   proof   was  portion  of 
not   separately   ex-  JjYr'i^'t""* 
cepted  to,  nor  was  J^^^'joi**' 
the  attention  of  the 
court  directed  to  that  particular  sub- 
ject.   The  exception  was  unavailing 
to  raise  the  question  upon  which 
plaintiff  in  error  now  relies.    Nor- 
folk &  W.  R.  Co.  V.  Earnest,  229  U. 
S.  114,  122,  57  L.  ed.  1096,  1101,  33 
Sup.  Ct.  Rep.  654,  Ann.  Cas.  1914C, 
172 ;  Denison  v.  McNorton  (C.  C.  A. 
6),  142  C.  C.  A.  631, 228  Fed.  408. 
The  judgment  must  be  affirmed. 
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ANNOTATION. 

iry  to  passenger  by  articles  belonging 
the  flcKur  or  in  the  aisles. 


This  annotation  is  supplemental  to 
that  appended  to  Hawkins  v.  Louis- 
ville &  N.  R.  Ck).  3  A.L.R.  637,  where 
the  earlier  cases  are  collected. 

It  will  be  seen  that  in  the  reported 
case  (Bassell  v.  Hines,  ante,  1361,) 
the  plaintiff,  a  passenger,  while  pass- 
ing down  the  aisle  of  a  chair  car  to 
alight,  stumbled  over  a  footstool  or 
hassock  in  the  aisle  and  was  injured, 
and  that  it  is  held  that  the  carrier  is 
not  required  to  use  more  than  ordinary 
care  to  see  that  the  aisle  of  a  chair 
car  is  not  obstructed  by  a  hassock  or 
footstool. 

It  may  be  noted  that  in  Johnson  v. 
Yazoo  &  M.  Valley  R.  Co.  (1909)  94 
Miss.  447,  22  L.R.A.(N.S.)  312,  47  So. 


785,  where  it  does  not  appear  whether 
or  not  the  defendant  owned  the  box  in 
question,  it  was  held  that  the  jury 
must  determine  the  question  of  the 
negligence  of  a  passenger  on  a  sleep- 
ing car  of  a  vestibuled  train,  who,  up- 
on the  train's  approaching  a  stopping 
place  in  the  night,  goes  upon  the  plat- 
form and  stumbles  over  a  box  placed 
by  the  porter  near  the  top  of  the  stqie 
after  opening  the  door  and  rftising  the 
trapdoor  over  the  steps,  so  that  the 
passenger  falls  off  the  train  and  is 
injured. 

For  an  injury  by  the  swinging  of  a 
steamer's  gangplank,  see  Th«  Tourist 
(1920)  266  Fed*  700.  B.  B.  B. 


W.  E.  CHESLEY,  Admr.,  etc.,  of  E.  A.  Chesley,  Deceased,  Appt, 

V. 

WATERLOO,  CEDAR  FALLS,  &  NORTHERN  RAILROAD  COMPANY. 

lotra  Supreme  Court  ^^AprU  IS,  19ZO* 

(—  Iowa,  —,  176  N.  W.  961.) 

Carrier  —  duty  of  street  car  company  to  protect  alighting  passenger.  . 

A  street  railway  company  which  permits  a  passenger  to  alight  from  a 
car  at  a  place  not  ordinarily  used  for  discharging  passengers,  and  where 
many  automobiles  are  accustonied  to  pass,  is  not  bound  to  warn  him  of 
the  danger  from  passing  cars,  nor  to  protect  him  from  such  danger  after 
he  has  left  the  car. 

[See  note  on  this  question  beginning  on  page  1371.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Black 
Hawk  County  (Boies,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injury  to  and  death  of  plaintiff's  intestate,  alleged 
to  have  been  caused  by  defendant's  negligence.    Affirmed. . 


Statement  by  Gaynor,  J. : 

Plaintiff's  intestate,  after  alight- 
ing from  a  car,  was  struck  by  a 
passing  automobile  and  received  in- 
juries from  which  he  died.  This 
action  is  to  recover  for  such  in- 
juries.   The  district  court  sustained 


a   motion   for  a   directed   verdict 
Plaintiff  appeals. 

Messrs.  Williams  &  ClaiiE  for  appel- 
lant. 
Messrs.  Pickett,  Swisher,  &  PiBrwdl» 

for  appellee: 
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The  rale  which  applies  to  steam  rail- 
ways having  permanent  stopping  places, 
platforms,  etc.,  in  respect  to  providing 
a  safe  place  for  landing  its  passengers, 
is  not  applicable  to  street  railways 
operating  on  the  public  streets,  and  does 
not  apply  to  street  railways  where  the 
passengers  board  and  alight  from  the 
public  street. 

Creamer  v.  West  End  Street  R.  Co. 
156  Mass.  820,  16  L.R.A.  490,  82  Am. 
St  Rep.  456,  81  N.  E.  391 ;  Farrington 
V.  Boston  Elev.  R.  Co.  202  Mass.  315,  88 
N.  E.  578;  Scanlon  v.  Philadelphia 
Rapid  Transit  Co.  208  Pa.  195,  57  Atl. 
521 ;  Hayes  v.  United  R.  &  Electric  Co. 
124  Md.  687,  93  Atl.  226. 

When  Chesley  alighted  from  the 
street  car- onto  the  paved  street,  the  re- 
lationship of  carrier  and  passenger 
terminated.  When  a  street  car  passen- 
ger  alights  on  a  public  street,  the  car- 
rier's duty  has  been  discharged. 

Marsh  v.  Boyden,  33  R.  I.  519,  40 
L.R.A.XN.S.)  582,  82  Atl.  393,  2  N.  C.  C. 
A.  410;  Oddy  v.  West  End  Street  R.  Co. 
178  Mass.  341,  86  Am.  St.  Rep.  481,  59 
N.  E.  1027 ;  Creamer  v.  West  End  Street 
R.  Co.  supra;  Jonas  v.  South  Covington 
&  C.  Street  R.  Co.  162  Ky.  171,  172  S. 
W.  131,  Ann.  Cas.  1916E,  965;  Conway 
V.  Lewiston  &  A.  Horse  R.  Co.  87  Me. 
283,  32  Atl.  901,  3  Am.  Neg.  Cas.  605; 
Powers  V.  Connecticut  Co.  82  Conn.  665, 
26  L.R.A.(N.S.)  405,  74  Atl.  931;  Smith 
V.  City  &  Suburban  R.  Co.  29  Or.  539,  46 
Pac.  136,  780 ;  Indianapolis  Street  R.  Co. 
V.  Tenner,  32  Ind.  App.  311,  67  N.  E. 
1044;  Chattanooga  Electric  R.  Co.  v. 
Boddy,  105  Tenn.  666,  51  L.R.A.  885,  58 
S.  W.  646,  8  Am.  Neg.  Rep.  555;  4  R.  G. 
L.  1047. 

A  passenger  cannot  recover  for  in* 
juries  received  from  a  danger  which  is 
perfectly  obvious  if  he  elects  to  alight 
at  such  place. 

Scanlon  v.  Philadelphia  Rapid  Transit 
Co.  208  Pa.  196,  57  Atl.  521 ;  Eckerd  v. 
Chicago  &  N.  W.  R.  Co.  70  Iowa,  353,  30 
N.  W.  615,  3  Am.  Neg.  Cas.  373 ;  Drier 
V.  McDermott,  157  Iowa,  726,  50  L.R.A. 
(N.S.)  566,  141  N.  W.  315. 

Where  a  passenger  alights  from  a 
street  car  and  starts  for  the  curb,  or 
leaves  the  curb  and  starts  for  a  street 
car,  or  crosses  a  street  for  other  pur- 
poses, it  is  his  duty  to  look  where  he  is 
going,  and  to  exercise  care  and  vig- 
ilance in  respect  to  the  traffic  on  the 
street.  It  is  his  duty  to  look  both  ways 
before  starting,  and  failure  to  do  so  is 
negligence. 

Kauffman  v.  Nelson,  225  Pa.  174,  78 


Atl.  1105;  Harris  v.  Commercial  Ice  Co. 
153  Pa.  278,  25  Atl.  1133 ;  Davis  v.  John 
Breuner  Co.  167  Cal.  683,  140  Pac.  586 ; 
Smitl»  V.  City  &  Suburban  R.  Co.  29  Or. 
539,  46  Pac.  136,  780. 

The  motorman  on  defendant's  street 
car  was  not  bound  to  anticipate  the  neg- 
ligence of  the  driver  of  the  automobile. 

Parmenter  v.  Marion,  113  Iowa,  297, 
85  N.  W.  90;  Carrigan  v.  Minneapolis 
&  St  L.  R.  Co.  171  Iowa,  723, 151  N.  W. 
1091;  Dwiver  City  Tramway  Co.  v. 
Hills.  50  Colo.  328,  36  L.R.A.(N.S.)  213, 
116  rac.  125;  Cole  v.  German  Sav.  &  L. 
Soc.  63  L.R.A.  416,  59  C.  C.  A.  593,  124 
Fed.  113,  14  Am.  Neg.  Cas.  676;  Smith 
V.  City  &  Suburban  R.  Co.  supra. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

The  facts  on  which  the  liability 
of  the  defendant  company  is  predi- 
cated are  these:  Plaintiff's  intes- 
tate was  a  passenger  on  one  of  the 
defendant's  cars  on  East  Fourth 
street.  The  point  to  which  he  de- 
sired to  be  carried  is  not  shown. 
The  car  in  which  he  was  riding 
stopped  at  a  point  about  midway  be- 
tween Sycamore  and  Lafayette 
streets.  The  further  passage  of  the 
car  was  interrupted  by  another  car 
standing  on  the  same  track  ahead 
of  it.  This  was  not  the  place  desig- 
nated by  the  company  for  taking  on 
or  letting  off  passengers.  However, 
passengers  were  frequently  received 
and  discharged  at  this  point.  It  was 
the  rule  and  custom  of  the  company 
to  stop  at  tihe  near  crossing  for  the 
purpose  of  receiving  and  discharg- 
ing passengers,  but  passengers  de- 
siring to  enter  at  this  point  were 
frequently  received,  and  passengers 
were  frequently  permitted  to  alight 
at  this  point  when  they  signaled  a 
desire  to  do  so.  At  this  particular 
time  the  car  on  which  deceased  was 
riding  stopped  a  few  seconds  at  this 
point  for  the  reason  aforesaid.  The 
deceased  arose  from  his  seat  and 
proceeded  to  the  exit,  the  door  was 
thrown  open,  and  he  alighted  upon 
the  street.  After  he  had  reached 
the  street  and  was  in  the  act  of 
crossing  to  the  curbing,  and  after 
he  had  made  a  step  or  two  in  that 
direction  (the  exact  number  is  in 
dispute)  he  was  struck  by  an  auto- 
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mobile  passing  along  the  street  and 
was  injured,  and  from  these  in- 
juries he  died.  His  administrator 
bases  his  right  to  recover  on  these 
facts.  His  claim  is  that  the  defend- 
ant company  was  negligent  in  per- 
mitting the  deceased  to  alight  at 
this  point.  This  claim  is  based  up- 
on the  fact  that  this  was  a  very  con- 
gested part  of  the  city  and  auto 
cars  frequently  passed  this  point, 
thereby  imperiling  the  safety  of 
persons  attempting  to  pass  from  the 
car  to  the  curbing.  There  are  two 
tracks  on  this  line.  Lafayette  street 
crosses  East  Fourth  street.  There 
are  tracks  on  Lafayette  street,  but 
these  do  not  cross  Fourth  street. 
When  they  reach  East  Fourth 
street,  they  circle  onto  Fourth 
street,  and  thereafter  proceed  upon 
Fourth.  The  switches  that  carry 
the  cars  from  Lafayette  street  onto 
Fourth  street  extend  and  reach  the 
car  tracks  on  Fourth  street,  a  con- 
siderable distance  from  Lafayette 
street  on  Fourth,  and  cars  passing 
on  Fourth  street  are  required  to 
stop,  necessarily,  in  order  to  allow 
these  Lafayette  cars  to  pass  onto  the 
Fourth  street  tracks. 

All  negligence  is  bottomed  on  the 
idea  of  a  duty  neglected,  and  it  be- 
comes important  to  ascertain  the 
exact  relationship  existing  between 
the  deceased  and  the  street  car  com- 
pany at  the  time  the  injury  occurred 
in  order  to  say,  in  a  legal  way,  what 
duty  the  defendant  company  owed 
the  deceased  at  and  immediately 
prior  to  his  injury. 

There  is  nothing  in  this  record  to 
show  deceased's  objective  point,  or 
what  he  intended  as  his  destination. 
He  did  not  communicate  this  to  the 
one  in  charge  of  the  car.  When  the 
car  reached  this  point  he  volunta- 
rily arose,  indicated  a  desire  to 
leave  the  car,  and  was  permitted  to 
do  so.  The  door  was  opened,  and 
he  alighted.  It  is  not  claimed  that 
there  was  anything  defective  in  the 
car,  and  the  evidence  does  not  show 
any  defect  in  the  car  that  in  any 
way  contributed  to  his  injury.  The 
place  at  which  he  alighted  was  not, 
in  and  of  itself,  dangerous  or  un- 


safe. It  was  a  place  open  for  public 
travel,  and,  in  the  absence  of  any 
showing,  we  must  suppose  in  a  rea- 
sonably safe  condition  for  the  pub- 
lic's use.  While  the  defendant  was 
on  the  car,  while  he  was  a  passen- 
ger, the  company  owed  him  the  high 
duty  which  the  law  imposes  upon 
common  carriers.  When  that  rela- 
tionship ceased,  this  high  duty  end- 
ed. When  he  passed  from  the  car 
onto  the  street,  his  relationship  with 
the  company  ended,  and  he  became, 
as  any  other  traveler  upon  the  pub- 
lic highway,  subject  to  the  perils  of 
such  travel.  What  legal  duty  then 
did  the  company  violate  or  neglect 
that  contributed  to  or  caused  the 
injury  that  resulted  in  his  death? 
It  received  him  as  a  passenger,  car- 
ried him  in  safety  to  a  point  where 
he  signified  a  desire  to  sever  his  con- 
nection with  the  company  as  a  pas- 
senger. The  door  was  opened,  and 
he  was  permitted  to  do  so.  He 
passed  from  the  car  in  perfect  safe- 
ty to  the  public  streets.  Upon  the 
public  sti'eete  he  received  the  injury 
which  caused  his  death.  It  is 
thought  that  the  peril  was  greater 
at  this  point  because  of  the  fact  that 
those  using  the  streete  for  traffic  or 
travel  were  not  charged  with  notice 
that  passengers  were  being  dis- 
charged at  that  point,  and  would 
not  be  as  careful  in  their  driving 
and  in  the  management  of  their 
vehicles  as  they  would  be  at  a  point 
where  it  was  customary  for  passen- 
gers to  alight  from  a  car ;  that  thosQ 
using  the  street  for  traffc  or  travel, 
not  having  any  warning  that  pas- 
sengers were  about  to  alight  from 
a  car  at  a  point  not  customarily 
used  by  the  company  for  discharg- 
ing passengers,  would  not  be  so  vigi- 
lant. There  is  no  doubt  that  the 
peril  was  greater,  but  was  it  a  peril 
against  which  the  company  owed  a 
duty  to  afford  the  deceased  protec- 
tion? Deceased  had  a  right  to  sever 
his  connection  with  the  company  as 
a  passenger  at  any  time.  The  com- 
pany had  not  agreed  to  carry  him 
to  any  particular  point,  nor  had  it 
assumed  any  contractual  duty  to 
discharge    him    at    any    particular 
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point,  nor  had  he  advised  the  com- 
pany at  what  point  he  desired  to  be 
released  from  the  car  and  to  sever 
his  connection  with  the  company  as 
a  passenger,  except  as  indicated  by 
his  act  in  leaving  at  this  point.  He 
chose  his  time  and  place,  and  he  was 
within  his  right  in  doing  this.  All 
passengers  are  discharged  upon  the 
public  streets,  even  when  discharged 
at  the  near  crossing.  The  right  of 
the  passenger  to  sever  his  connec- 
tion at  any  point  is  a  legal  right  of 
which  he  may  avail  himself, — a 
right  which  the  company  cannot 
deny  him.  At  least,  it  owes  no  duty 
to  forcibly  detain  him  after  he  has 
expressed  his  desire  to  sever  his 
connection  and  leave  the  car.  There 
is  nothing  in  this  record  to  show 
that  the  peril  was  greater  at  the 
point  where  he  did  alight  than  it 
would  have  been  at  the  near  inter- 
section, except  as  that  peril  may  be 
found  in  the  suppositional  fact  that 
those  using  the  street  for  traffic 
would  be  less  on  their  guard,  less 
watchful  and  careful,  in  the  middle 
of  the  block  than  they  would  be  at 
the  near  intersection. 

There  is  no  negligence  predicated 
on  the  failure  to  warn  him  of  the 
danger  when  he  was  about  to  alight. 
The  record  shows  that  the  defend- 
ant was  mature,  in  full  possession 
of  all  his  faculties ;  that  he  volunta- 
rily chose  to  leave  the  car  at  this 
point.  It  does  not  appear  that  there 
was  anything  to  obscure  his  view 
of  the  street  towards  which  he  was 
about  to  proceed,  or  that  he  did  not 
have  knowledge  of  the  congested 
nature  of  the  street  and  the  fre- 
quency with  which  automobiles 
were  passing  and  repassing.  He 
signified  his  purpose  to  leave  the 
car,  and,  in  obedience  to  this,  the 
door  was  opened  and  he  was  per- 
mitted to  alight.  He  alighted  in 
safety.  He  reached  the  street  in 
safety.  He  had  taken  a  few  steps 
upon  the  street  (the  number  is  in 
dispute)  when  he  was  struck.  The 
evidence  shows  that  he  neither 
looked  to  the  right  nor  to  the  left 
as  he  stepped  from  the  car,  nor  as 
he  proceeded  out  upon  the  street. 


The  automobile  was  but  a  short  dis- 
tance away  from  him  at  the  time., 
The  slightest  care  on  his  part  would 
have  discovered  the  approaching 
automobile.  The  party  in  charge  of 
the  car  was  in  no  better  position  to 
know  the  peril  that  attended  his 
exit  than  was  the  deceased.  No  duty 
rested  on  the  street  car  company  to 
escort  him  from  its  car  to  a  place  of 
safety  upon  the  street.  When  he 
severed  his  connection  and  passed 
onto  the  street,  he  was  free  to  move 
in  any  direction  that  his  fancy  sug- 
gested. The  company  then  had  no 
power  over  his  motions. 

Courts  have  differentiated  be- 
tween the  duties  of  a  street  car  com- 
pany to  its  passengers  and  a  com- 
mercial railway  in  so  far  as  a  duty 
rests  upon  either  to  furnish  safe 
passage  to  and  from  a  car.  From 
the  very  nature  of  things  a  street 
car  company  cannot  discharge  those 
duties  with  respect  to  passengers. 
It  has  no  control  over  the  streets  or 
traffic  upon  the  streets.  It  has  no 
stations  or  platforms,  and  can  erect 
none  upon  the  street.  From  the 
curbing  to  the  car  is  a  public  place, 
open  to  travel  by  all,  and  over  it  the 
company  has  no  jurisdiction  or  con- 
trol. .  It  owes,  therefore,  no  duty  to 
protect  the  passenger  after  he  has 
passed  from  the  car  onto  the  street 
If  it  owes  no  affirmative  duty,  no  lia- 
bility can  be  predicated  upon  its 
failure  to  act  affirmatively.  If  it 
owes  neither  contractual  nor  legal 
duty  to  the  passenger,  after  he 
leaves  the  car,  to  protect  him 
against  injury,  then 
a  failure  to  afford  J'freef'SS'*^  ** 
him  protection  does  ***"**^*f  ,\®,^^ 
not  involve  the  com-  fnv*p««>!lnfferT 
pany  in  negligence, 
or  lay  the  basis  for  liability.  This 
question  has  been  before  the  courts 
many  times,  though  never  in  this 
form  before  our  own  court. 

In  Scanlon  v.  Philadelphia  Rapid 
Transit  Co.  208  Pa.  195,  57  Atl.  521, 
a  case  in  which  plaintiff  was  riding 
upon  a  street  railway  and  suffered 
injury  by  reason  of  defects  in  the 
street,  the  supreme  court  of  Penn- 
sylvania said:    ''The  car  was  run- 
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ning  upon  the  public  highway^  over  , 
which  it  must  be  remembered  the  ' 
defendant  company  has  no  control. 
In  laying  its  tracks  it  must  conform 
to  the  established  grade.  It  can 
neither  construct  nor  alter  any  of  the 
places  at  which  passengers  are  to 
step  on  or  off  its  cars.  It  is  obliged 
to  place  its  tracks  and  run  its 
cars  where  the  public  authorities 
direct.  The  contour  of  the  surface 
of  the  street  and  the  sides  and  gut- 
ters are  all  fixed  by  the  municipal 
authorities.  Passengers  leaving  the 
cars  must  step  upon  the  surface  of 
the  street  in  the  condition  in  which 
it  is  placed  by  the  city,  which  fixes . 
and  maintains  the  grades.  Obvious- 
ly, the  rules  which  might  well  and 
reasonably  apply  to  steam  railroads 
owning  their  own  right  of  way,  and 
having  complete  control  of  the  ap- 
proaches thereto,  cannot  reasonably 
be  applied  to  street  railways,  which 
have  not  the  right  of  eminent  do- 
main, and  are  only  allowed  the  use 
of  the  public  highways  in  common 
with  other  vehicles.  It  may  be  that 
in  this  case  the  conductor  misunder- 
stood the  signal  of  the  plaintiff,  and 
stopped  the  car  sooner  than  she 
wished;  but,  if  so,  she  had  only  to 
signify  that  fact,  and  retain  her 
seat,  and  be  carried  to  the  desired 
spot.  She  was  under  no  compulsion, 
nor  did  she  receive  even  a  suggestion 
from  the  conductor  as  to  where  she 
should  get  off.  That  was  a  matter 
solely  for  herself.  But  the  stopping 
of  the  car  had  nothing  whatever  to 
do  with  the  cause  of  the  accident. 
That  resulted  entirely  from  the  man- 
ner in  which  she  left  the  car.  The 
fact  that  the  street  sloped  off  at  the 
side  upon  a  descending  grade  to  the 
gutter  necessitated  a  very  long  step 
for  any  passenger  attempting  to  get 
off  in  that  vicinity.  But  this  fact 
was  perfectly  obvious  to  the  plain- 
tiff, if  she  used  her  eyes,  which  she 
was  certainly  bound  to  do.  She  was 
leaving  the  car  in  broad  daylight, 
and  she  was  apparently  able-bodied 
and  in  the  full  possession  of  her 
faculties,  and  there  was  no  reason 
for  the  conductor  to  interfere  with 


her  desire  to  leave  the  car  at  that 
particular  time  and  place.  .  .  . 
The  car  was  standing  perfectly  still, 
and  so  remained  until  after  she  lett 
it.  It  is  true  that  the  highest  cour- 
tesy upon  the  part  of  the  conductor 
would  have  impelled  him  to  step  off 
the  car  and  assist  a  lady  to  alight 
who  desired  to  leave  the  car  at  a 
point  which  involved  the  taking  of 
an  unusually  long  step,  but  we  can- 
not say  that  he  was  under  any  legal 
obligation  to  do  so.  We  know  of  no 
rule  which  requires  the  conductor 
of  a  street  car  to  supervise  every 
motion  of  a  passenger  stepping 
from  a  stationary  car  to  the  ground. 
We  think  he  may  assume  that  under 
such  circumstances,  in  broad  day- 
light, with  everything  open  to  view, 
the  passenger,  even  though  a  wo- 
man, may  be  allowed  to  judge  for 
herself  the  distance  she  can  safely 
step." 

Oddy  V.  West  End  Street  R.  Co. 
178  Mass.  341,  86  Am.  St.  Rep.  482, 
69  N.  E.  1026,  was  an  action  to  re- 
cover damages  for  injuries  received 
by  a  passenger  in  the  act  of  leaving 
a  car  of  a  street  railway  company 
and  coming  in  contact  with  a  hose 
cart  rapidly  moving  on  the  street 
The  court  said:  "Street  car  com- 
panies carrying  passengers  in  ordi- 
nary public  streets  or  highways  are 
not  negligent  in  not  providing 
means  for  warning  passengers 
about  to  leave  a  car  of  the  danger 
of  colliding  with,  or  of  being  run 
over  by,  other  vehicles  in  the  street 
The  risk  of  being  hurt  by.  such  ve- 
hicles is  the  risk  of  the  passenger, 
and  not  that  of  the  carrier.  It  is 
not  a  danger  against  which  the' car- 
rier is  bound  to  protect  the  passen- 
ger or  to  give  him  warning." 

In  Powers  v.  Connecticut  Co.  82 
Conn.  665,  26  L.R.A.(N.S.)  405,  74 
Atl.  931,  the  supreme  court  of  Con- 
necticut said,  after  stating  the  fact 
that  she.  was  injured  after  she 
alighted  from  the  car:  ''A  passen- 
ger on  a  street  car  ceases  to  be  such 
when,  at  the  end  of  his  trip,  be  steps 
from  the  car  upon  the  street.  He 
then  becomes  a  traveler  on  t^e  high- 
way, and  those  responsible  as  com-- 
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mon  carriers  for  the  due  operation 
of  the  railway  are  not  responsible 
as  such  for  his  safe  passage  across 
the  road." 

As  bearing  upon  the  same  ques- 
tion see  Creamer  v.  West  End  Street 
R.  Co.  156  Mass.  820, 16  L.R.A,  490, 
82  Am.  St. -Rep.  466,  81  N.  E.  891; 
Farrington  v.  Boston  Elev.  R.  Co. 
202  Mass.  815,  88  N.  E.  578;  Con- 
way  V.  Lewiston  &  A.  Horse  R.  Co. 
87  Me.  283,  82  Atl.  901,  8  Am.  Neg. 
Cas.  605 ;  Smith  v.  City  &  Suburban 
R.  Co.  29  Or.  589,  46  Pac.  136,  780 ; 
Indianapolis  Street  R.  Co.  v.  Ten- 
ner, 32  Ind.  App.  311, 67  N.  E.  1044; 
Chattanooga  Electric  Co.  v.  Boddy, 
105  Tenn.  666,  51  L.R.A.  885,  58  S. 
W.  646,  8  Am.  Ne^r.  Rep.  555.  In 
Ruling  Case  Law,  vol.  4,  p.  1047, 
we  find  the  following:  "It  is  the 
generally  accepted  view  that  one 
who  has  alighted  from  a  street  car 
iand  is  in  safety  upon  the  highway 
is  no  longer  a  passenger,  but  is 
thenceforth  a  traveler  upon  the 
highway,  and  subject  to  all  the  du- 
ties and  obligations  imposed  upon 
such  travelers,  and  the  railway  com- 


pany is  not  responsible  to  him*  as  a 
carrier  for  the  condition  of  the 
street,  or  for  his  safe  passage  from 
the  car  to  the  sidewalk." 

On  page  1254  of  the  same  volume 
we  find:  "Where  street  car  com- 
panies receive  or  discharge  passen- 
gers, not  at  a  regular  station,  but 
on  a  public  street  or  highway,  as 
has  been  seen,  it  is  the  general  rule 
that,  after  a  passenger  on  a  street 
car  has  safely  alighted  on  the  street, 
the  relation  of  carrier  and  passen- 
ger terminates.'' 

The  authorities  hereinbefore  cited 
express  a  reasonable  and  just  rule, 
though  there  are  some  exceptions  in 
the  application  of  the  rule.  We  are 
satisfied  to  follow  them.  We  there- 
fore hold  that  the  court  did  not  err 
in  directing  a  verdict  for  the  defend- 
ant in  this  suit.  No  actionable  neg- 
ligence was  proven,  and  therefore 
nothing  for  which  the  company  is 
liable.'  Its  action  is  therefore  af- 
firmed. 

Weaver,  Ch.  J.,  and  Ladd  and 
Stevens^  JJ«,  concur. 


ANNOTATION. 

Liability  of  street  raflway  company  to  passenger  ttmck  by  vdiicle  not  subject 

to  its  controL 


The  earlier  cases  on  this  subject 
will  be  found  in  the  annotation  ap- 
pended to  Wood  V.  North  Carolina  Pub. 
Serv.  Corp.  1  A.L.R.  958;  the  present 
annotation  is  subject  to  the  same  lim- 
itations as  is  the  earlier  one. 

The  reported  case  (Chesley  v. 
Waterloo,  C.  F.  &  N.  R.  Co.  ante, 
1366)  takes  a  view  diametrically  op- 
posed to  the  prevailing  opinion  in  the 
Wood  Case,  to  which  the  former  an- 
notation was  appended,  as  to  the  duty 
a  street  railway  owes  to  a  passenger 
alighting  from  its  car  to  protect  him 
from  danger  from  passing  vehicles. 

The  conflict  is  all  the  more  apparent 
when  it  is  considered  that  the  Wood 
Case  held  that  a  street  railway  com- 
pany owes  to  a  passenger  about  to 
alight  from  its  car  at  a  regular  stop- 
ping place  a  high  degree  of  care  to 
protect  him  from  and  warn  him  of 


danger  from  vehicles  that  may  be 
passing  in  the  street,  to  see  that  he 
alights  in  safety;  while  in  the  Ches- 
ley Case  it  was  held  that  there  was  no 
duty  to  warn  of  danger  from  passing 
cars,  nor  protect  from  such  danger, 
even  where  the  passenger  was  permit- 
ted to  alight  at  a  place  not  ordinarily 
used  for  discharging  passengers,  since 
it  would  seem  that  in  the  latter  case, 
at  least,  a  street  car  company  would 
be  bound  to  look  out  for  the  safety  of 
one  of  its  passengers. 

Chesley  v.  Waterloo,  C.  F.  &  N.  R. 
Co.  finds  support  in  Hammett  v.  Bir- 
mingham, R.  Light,  &  P.  Co.  (1918)  202 
Ala.  520,  81  So.  22,  which  held  that  a 
carrier's  full  duty  in  the  absence  of 
special  circumstances  is  performed 
when  the  passenger  i&  once  safely  de- 
posited on  the  ground,  so  that  if  after- 
wards the  passenger  walks  into  dan- 
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ger,  or  harm  overtakes  him  by  reason 
of  the  intervention  of  an  independent 
agent,  the  carrier  cannot  be  held  for 
that. 

And  it  was  further  held  in  the 
Hammett  Case  that  it  cannot  be  said 
to  be  negligence  per  se  to  stop  a  car 
50  or  75  feet  from  a  regular  stopping 
place  unless  the  operator  of  such  car 
knew,  or  ought  to  have  known,  of  some 
facts  which  would  make  it  dangerous 
for  passengers  to  alight  at  said  place. 
The  court  in  the  course  of  its  opinion 
said  that  it  is  the  duty  of  a  street  car 
company  to  provide  a  reasonably  safe 
place  for  the  landing  of  its  pas- 
sengers, but  that  this  rule  has  no 
reference  to  independent  agencies  op- 
erating in  the  street,  such  as  a  motor- 
cycle, and  so  the  carrier  is  no  more 
responsible  for  them  than  is  the  pas- 
senger. The  passenger,  the  court 
said,  must,  upon  alighting  from  the 
street  car,  exercise  reasonable  care  to 
prevent  injury  by  such  agencies,  and 
whether  it  has  done  so  will,  in  general, 
be  a  question  for  the  jury  in  view  of 
all  the  surroundings. 

A  case  which  takes  the  opposite 
view  to  that  taken  in  the  Chesley  and 
Hammett  Cases  is  Ellis  v.  Hamilton 
Street  R.  Co.  (1920)  47  Ont.  L.  Rep. 
526.  The  facts  in  this  case  were  that 
a  passenger  who  had  desired  to  alight 
was  prevented  by  the  crowded  condi- 
tion of  the  car  from  alighting  at  a 
regular  stopping  place,  and,  upon  her 
request  that  she  be  let  off,  the  car 
was  stopped  before  the  next  Regular 
stopping  place  was  reached,  and  the 
passenger  alighted  from  the  car  and 
was  struck  by  a  motor  vehicle  while 
she  was  proceeding  to  the  sidewalk. 
In  affirming  a  judgment  for  the  plain- 
tiff the  court  said:  'The  jury  found 
that  her  injuries  were  due  to  the  neg- 
ligence of  the  defendant  company  in 
that  the  'motorman  should  not  have 
stopped  the  car  between  regular  stops 


to  discharge  passengers.'  They  also 
found  that  there  was  no  negligence  by 
the  defendant  Stiles,  and  no  contrib- 
utory negligence  by  the  plaintiff. 
The  defendant  company  contends  that 
what  the  jury  declares  was  negligence 
was  not  negligence  for  which  it  is 
liable.  By-law  No.  2,13&  of  the  city 
of  Hamilton,  as  amended  on  the  10th 
of  October,  1918,  by  by-law  No.  2.149, 
provides  that  the  Hamilton  Street 
Railway  Company,  when  any  of  its 
cars  operating  on  the  streets  of  tht 
city  of  Hamilton  are  stopped  at  the 
intersection  of  streets  for  the  purpose 
of  taking  on  or  letting  off  passengers, 
shall  stop  such  cars  before  passing 
such  intersection  instead  of  stopping 
after  passing  the  intersection.  This, 
taken  with  §  15  of  the  Motor  Vehicles 
Act,  Ont.  Rev.  Stat.  1914,  chap.  207, 
prohibiting  motor  vehicles  from  pass- 
ing street  cars  which  are  stationary 
for  the  purpose  of  taking  on  or  di^ 
charging  passengers,  afforded  some 
ground  for  assuming  that  there  is,  to 
the  persons  in  the  street,  a  greater 
danger  from  street  cars  stopping  else- 
where than  at  the  usual  stopping 
places,  than  when  stopping  where  per- 
sons who  may  be  relying  on  the  above 
provisions  may  reasonably  expect  them 
to  stop.  Correspondingly,  those  op- 
erating street  cars  should  realize  that 
there  is  such  greater  danger,  and  take 
reasonable  precautions  against  its 
possible  consequences.  While  I  do  not 
lay  it  down  that  the  stopping  of  a 
street  car  between  the  usual  stopping 
places  is  in  itself  an  act  of  negligence, 
there  is,  it  seems  to  me,  a  duty  on 
those  operating  a  street  car  to  take 
reasonable  means  to  safeguard  one 
who  by  their  acts  may  be  exposed  to 
such  danger.  It  is  likewise  incumbent 
on  persons  in  the  position  in  which 
the  plaintiff  placed  herself,  or  was 
placed,  to  take  reasonable  means  to 
avoid  such  danger."  J.  H.  B. 
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V. 

H.  C.  PARKER  et  al.,  Respts. 

Vtah  Supreme  Court  ^  December  20 1  1920  m 

(—  Utah,  — ,  194  Pac  661.) 

Bills  and  notes  — -  transfer  through  foreign  corporation  not  entitled  to  do 
iHisiness  —  effect. 

1.  Under  a  statute  denying  a  foreign  corporation  which  has  not  com- 
plied with  the  local  laws  the  right  to  acquire  title  to  property  in  the  state, 
and  making  every  contract  by  it  wholly  void  on  behalf  of  the  corpora- 
tion and  every  person  deriving  an  interest  or  title  therefrom,  a  bona  fide 
transferee  for  value,  whether  by  delivery  or  indorsement  of  a  note  payable 
to  bearer,  delivered  to  such  corporation  for  stock,  cannot  enforce  it  against 
the  maker  under  the  provisions  of  the  Negotiable  Instruments  Act  that  a 
holder  in  due  course  holds  it  free  from  any  defect  of  title  of  prior  parties, 
and  that  the  maker  engages  that  he  will  pay  it  according  to  its  tenor  and 
admits  the  existence  of  the  payee  and  his  capacity  to  indorse. 

{See  note  on  this  question  beginning  on  page  1379.] 

Statute  —  conflict  —  construction.  statute  will  be  regarded  as  an  exception 

2.  If  apparent  conflict  in  two  stat-     to  or  qualification  of  the  prior  one. 
utes  cannot  be  harmonized,  the  later         [See  25  R.  C.  L.  1063,  1064.] 


Appeal  by  plaintijff  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Bramel,  J.)  dismissing  an  action  brought  to  enforce  pay- 
ment of  certain  promissory  notes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Van  Cott,  Riter,  &  Fams-  Buckeit,  14  Ala.  App.  511,  71  So.  82; 

worth,  and  C.  S.  Price,  for  appellant:  Finseth  v.  Scherer,  138  Minn.  355,  165 

The  Utah  Foreign  Corporation  Stat-  N.  W.  124 ;  Young  v.  Gaus,  134  Mo.  App. 

ute,  although  it  uses  the  word  "void,"  166,  113  S.  W.  735,  Edwards  v.  Hambly 

does  not  actually  make  such  contracts  Fruit  Products  Co.  133  Tenn.  142,  180 

void,  but  only  voidable.    In  such  a  case  S.  W.  163 ;  Weir  &  C.  Mfg.  Co.  v.  Bonus, 

the  authority  is  unanimous  that  a  hold-  177  111.  App.  626;  Hart  v.  Livermore 

er   in   due   course   can   recover,    even  Foundry  &  Mach.  Co.  72  Miss.  809,  17 

though    the    instrument    has    passed  So.  769 ;  State  Bank  v.  Holland,  103  Tex. 

through  the  hands  of  a  noncomplying  266,  126  S.  W.  564;  Carrollton  Press 

foreign  corporation.  •  Brick  Co.  v.  Davis,  —  Tex.  Civ.  App.  — , 

Breckenridge    v.    Ormsby,    1    J.    J.  155  S.  W.  1046 ;  Press  Co.  v.  City  Bank, 

Marsh.  236,  19  Am.  Dec.  71 ;  Cummings  7  C.  C.  A.  248, 17  U.  S.  App.  218,  58  Fed. 

v.  Powell,  8  Tex.  80 ;  Slocum  v.  Hooker,  321 ;   Lauter  v.  Jarvis-Conklin  Mortg. 

13  Barb.  •636;  Watkins  v.  Wilhoit,  4  Cal.  Trust  Co.  29  C.  C.  A.  473,  54  U.  S.  App. 

Unrep.  450,  35  Pac.  646 ;  National  Bank  49,  85  Fed.  894 ;  Hamilton  v.  Fowler,  40 

V.  Wheelock,  52  Ohio  St.  534,  49  Am.  St.  C.  C.  A.  47,  99  Fed.  18;  Washer  v.  Smy- 

Rep.  738,  40  N.  E.  636;  Commercial  Nat.  er,  109  Tex.  398,  4  A.L.R.  1320,  211  S. 

Bank  v.  Jordan,  71  Fla.  566,  71  So.  760;  W.  985;  Sondheim  v.  Gilbert,  117  Ind. 

National  Bank  v.  Pick,  13  N.  D.  74,  99  71,  5  L.R.A.  432,  10  Am.  St.  Rep.  23,  18 

N.  W.  63;  3  R.  C.  L.  p.  1016;  Brannon,  N.  E.  687;  Neyens  v.  Worthington,  150 

Neg.  Inst.  3d  ed.  180;  First  Nat  Bank  Mich.  580,  18  L.R.A.(N.S.)  142,  114  N. 

V.  Utterback,  177  Ky.  76,  L.R.A.1918B,  W.  404;  Halsey  v.  Henry  Jewett  Dra- 

838,  197  S.  W.  534 ;  Oliver  Co.  v.  Louis-  matic  Co.  190  N.  Y.  231,  123  Am.  St. 

ville  Realty  Co.  156  Ky.  628,  51  L.R. A.  Rep.  546,  83  N.  E.  25 ;  Zink  v.  Dick,  1 

(N.S.)  293,  161  S.  W.  570,  Ann.  Cas.  Ind.  App.  269,  27  N.  E.  622. 

1916C,  565 ;  Jtf cMann  v.  Walker,  31  Colo.  The  promissory  notes  were  indorsed 

261,  72  Pac.  1055 ;  Citizens  Nat  Bank  v.  in  blank  by  Henry  C.  Parker.     They 
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were  therefore,  and  thereafter,  nego- 
tiable by  delivery  the  same  as  money. 
Any  person  capable  of  the  physical  act 
of  delivery  to  the  plaintiff  could,  under 
the  provisions  of  the  Negotiable  Instru- 
ments Law,  pass  valid  title  thereto.  Ac- 
cordingly, §  947,  Compiled  Laws  of 
Utah  1917,  is  inapplicable. 

3  R.  C.  L.  §  179 ;  New  Haven  Mfg.  Co. 
V.  New  Haven  Pulp  &  Board  Co.  76 
Conn.  126,  55  Atl.  604 ;  King  v.  Bellamy, 
82  Kan.  301,  108  Pac  117;  Jerman  v. 
Edwards,  29  App.  D.  C.  535;  Howell  v. 
Commercial  Nat.  Bank,  40' App.  D.  C. 
370 ;  Massachusetts  Nat.  Bank  v.  Snow, 
187  Mass.  159,  72  N.  E.  959. 

The  issue  and  negotiation  of  the  ne- 
gotiable certificate  of  deposit  for  $2,625 
constitute  the  giving  of  value. 

Brannon»  Neg.  Inst.  3d  ed.  p.  173 ;  El- 
more County  Bank  v.  Avant,  189  Ala. 
418,  66  So.  509;  Johnson  v.  Blackmon, 
201  Ala.  537,  78  So.  891 ;  National  City 
Bank  v.  Titlow,  233  Fed.  838 ;  Jensen  v. 
Wilslef,  36  Nev.  37,  132  Pac.  16,  Ann. 
Cas.  1914D,  1220;  Miller  v.  Marks,  46 
Utah,  257,  148  Pac.  412;  Matlock  v. 
Scheuerman,  51  Or.  49, 17  L.R.A.(N.S.) 
747,  98  Pac.  823;  Mehlinger  v.  Harri- 
man,  185  Mass.  245,  70  N.  E.  51; 
Franklin  Nat.  Bank  v.  Roberts  Bros. 
Co.  168  N.  C.  473,  84  S.  E.  706. 

Where  a  purchase  of  notes  has  been 
made  and  the  proceeds  credited  to  the 
depositor's  account,  such  purchaser  be- 
comes a  holder  in  due  course  upon  pay- 
ing out  the  amount  of  such  deposit. 

National  Bank  v.  Armbruster,  42 
Okla.  656, 142  Pac.  393 ;  3  R.  C.  L.  §  260. 

Plaintiff  purchased  the  promissory 
notes  in  good  faith,  and  at  the  time  the 
notes  were  negotiated  to  plaintiff,  it  had 
no  notice  of  any  infirmity  in  the  instru- 
ment, or  defect  in  the  title  of  the  person 
negotiating  it. 

Southwest  Nat.  Bank  v.  Lindsley,  29 
Idaho,  343,  158  Pac.  1082;  Citizens' 
Bank  v.  Stewart,  22  Cal.  App.  91,  133 
Pac.  337. 

The  plaintiff  was  a  holder  in  due 
course  for  value,  in  good  faith,  without 
notice  of  any  infirmities  or  defects  in 
the  title.  Accordingly  this  issue  could 
not  properly  be  submitted  to  the  jury, 
and  the  court  should  direct  judgment  in 
favor  of  the  plaintiff. 

Southwest  Nat.  Bank  v.  Lindsley,  29 
Idaho,  343,  158  Pac.  1082;  Ashbury  v. 
Taube,  151  Ky.  142,  151  S.  W.  372; 
Scandinavian  American  Bank  v.  John- 
ston, 63  Wash.  187,  115  Pac.  102 ;  Mc- 
Laughlin V.  Dopps,  84  Wash.  442,  147 


Pac.  6;  Second  Nat.  Bank  v.  Hoffman, 
233  Pa.  390,  82  Atl.  463. 

Messrs.  Howat,  Marshall,  MacMU- 
lan,  &  Crow,  for  respondent: 

The  notes  were  unenforceable,  even 
,  in  the  hands  of  a  holder  in  due  course, 
because  of  the  Underwriters'  Corpora- 
tion's failure  to  comply  with  the  Utah 
statutes  respecting  foreign  corporations 
doing  business  in  the  state. 

A.  Booth  &  Co.  V.  Weigand,  28  Utah, 
372,  79  Pac.  570,  30  Utah,  140, 10  L.RJI. 
(N.S.)  693,  83  Pac.  734;  New  York,  N. 
H.  &  H.  R.  Co«  V.  Bridgeport  Traction 
Co.  65  Conn.  410,  29  L.R.A.  367,  32  AtL 
953;  8  C.  J.  7681  §  1033;  3  R.  C.  L.  1017; 
Swinney  v.  Edwards,  8  Wyo.  54,  80  Am. 
St.  Rep.  916,  55  Pac  306 ;  Ashland  Lum- 
ber Co.  V.  Detroit  Salt  Co.  114  Wis.  66, 
89  N.  W.  904;  Hanna  v.  Kelsey  Realty 
Co.  145  Wis.  276,  33  L.R.A.(N.S.)  355, 
140  Am.  St.  Rep.  1075, 129  N.  W.  1080; 
Indiana  Road  Mach.  Co.  v.  Lake,  1^ 
Wis.  541,  136  N.  W.  178 ;  Jones  v.  Mar- 
tin,  15  Ala.  App.  675,  74  So.  761. 

The  bank  could  not  show  that  it  was  a 
holder  in  due  course  without  proving 
the  contract  of  purchase  as  a  necessary 
part  of  its  title. 

Pittsburgh  Constr.  Co.  v.  West  Side 
Belt  R.  Co.  11  L.R.A.(N.S.)  1145,  83  C. 
C.  A.  501,  154  Fed.  929. 

A  holder  in  due  course  gains  no  rights 
from  a  thief  who  has  stolen  from  the 
original  maker. 

Palmer  v.  Poor,  121  Ind.  135,  6 
L.R.A.  469,  22  N.  E.  984;  Cline  v.  Guth- 
rie, 42  Ind.  227, 13  Am.  Rep.  357;  Salley 
V.  Terrill,  95  Me.  553,  55  L.R.A.  730,  85 
Am.  St.  Rep.  433,  50  Atl.  896;  Burson 
V.  Huntington,  21  Mich.  415,  4  Am. 
Rep.  497 ;  Baxendale  v.  Bennett,  L.  R.  3 
Q.  B.  Div.  525,  47  L.  J.  Q.  B.  N.  S.  624, 
26  Week.  Rep.  899,  4  Eng.  Rul.  Cas.  637. 

The  contract  by  which  the  Parker 
notes  was  bought  was  voidable  at  all 
times  until  the  board  ratified  it. 

4  Fletcher,  Cyc.  Corp.  §  2340,  pp. 
3589-3592 ;  Gay  v.  Young  Men's  ConsoL 
Co-op.  Mercantile  Inst.  37  Utah,  287, 
107  Pac.  237 ;  First  Nat.  Bank  v.  Hall. 
31  Idaho,  167,  169  Pac.  936 ;  Ensign  v. 
Christiansen,  —  N.  H.  — ,  109  AtL  857. 

Gideon,  J.,  delivered  the  opinion 
of  the  court: 

Respondent  Parker  executed  the 
notes  in  question  in  this  suit  payable 
to  self,  indorsed  them  in  blank,  and 
delivered  them  to  his  codefendant, 
the  Utah  National  Underwriters' 
Corporation,  in  renewal  of  other 
notes  held  by  said  corpora'tion,  which 
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were  payable  direct  to  the  corpora- 
tion. The  consideration  for  the 
notes  was  stock  of  that  corporation. 
The  stocky  however,  was  never  de- 
livered to  Parker,  although  issued. 

The  Utah  National  Underwriters' 
Ck>rporation,  hereinafter  designated 
corporation,  was  lorganized  under 
the  laws  of  the  state  of  Arizona. 
The  corporation  at  no  time  complied 
with  the  requirements  of  the  stat- 
utes of  Utah  authorizing  it  to  do 
business  within  this  state.  The  cor- 
poration, before  maturity,  for  a  val- 
uable consideration  and  by  indorse- 
ment, transferred  the  notes  to  plain- 
tiff bank.  It  may  be  assumed,  in 
determining  the  questions  before 
this  court,  that  the  bank  was  a  hold- 
er in  due  course.  It  is  conceded  that 
the  corporation  was  doing  business 
in  this  state  at  the  time  of  the  execu- 
tion of  the  original  notes,  as  well  as 
at  the  time  of  the  execution  of  the 
notes  upon  which  suit  is  brought 
and  at  the  time  of  delivery  of  the 
same  to  appellant  bank.  At  least, 
4;he  appellant  bank  has  presented  the 
matter  to  this  court  on  that  theory. 

At  the  close  of  the  testimony  both 
plaintiff  bank  and  defendant  Parker 
moved  the  court  for  a  directed  ver- 
dict. One  of  the  grounds  of  plain- 
tiff's motion  was  that  the  evidence 
was  without  conflict  that  the  plain- 
tiff was  a  purchaser  of  the  promis- 
sory notes  in  question  before  matu- 
rity, for  value,  and  without  notice  of 
any  defenses,  or  asserted  defenses, 
or  any  infirmity  in  the  promissory 
notes  in  question.  There  were  other 
grounds  stated.  It  is,  however,  un- 
necessary to  refer  to  them  here. 
The  principal  ground  upon  which 
Parker  based  his  motion  was  that  it 
conclusively  appeared  that  at  the 
time  of  the  execution  of  the  original 
notes,  and  at  the  time  of  the  exe- 
cution of  the  renewal  notes,  also  at 
the  time  of  the  sale  to  plaintiff  bank, 
the  corporation  was  a  foreign  corpo- 
ration, and  had  never  complied  with 
the  provisions  of  the  stetutes  of  this 
stete,  authorizing  it  to  do  business 
within  this  state.  The  court  granted 
defendant  Parker's  motion  upon  the 
ground  specified,  and  a  judgment  of 
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dismissal  was  entered.  From  that 
judgment  this  appeal  is  prosecuted. 

From  the  foregoing  it  will  be  seen 
that  the  decisive  question  on  this 
appeal  is  whether  a  holder  of  negoti- 
able paper,  received  in  due  course 
from  a  foreign  corporation  doing 
business  within  this  state,  which  cor- 
poration has  failed  to  comply  with 
the  requirements  of  our  stetute 
necessary  to  be  complied  with  to  au- 
thorize it  to  do  business  within  the 
state,  can  enforce  payment  of  such 
negotiable  paper.  To  be  authorized 
to  do  business  within  this  state,  a 
corporation  organized  under  the 
laws  of  another  state  is  required  to 
file  with  the  county  clerk  of  the 
county  in  which  the  principal  office 
of  the  corporation  in  this  stete  is 
situated,  a  copy  of  its  articles  of  in- 
corporation, by-laws,  and.  amend- 
ments, certified  to  by  the  secretery 
of  stete  of  the  stete  under  the  laws 
of  which  the  corporation  is  organ- 
ized, together  with  an  acceptence  of 
the  provisions  of  the  Constitution  of 
this  stete,  and  to  designate  an  agent 
upon  whom  service  may  be  made. 
Within  ten  days  after  filing  such 
articles,  etc.,  with  the  clerk,  certi- 
fied copies  thereof  must  be  filed  with 
the  secretery  of  stete  of  Uteh. 
Uteh  Ck>mp.  Laws  1917,  §  946.  None 
of  these  requirements  had  been  com- 
plied with  by  the  corporation  at  the 
dates  in  question. 

Uteh  Comp.  Laws  1917,  §  947,  so 
far  as  material  here,  reads  as  fol- 
lows: "Any  such  corporation  fail- 
ing to  comply  with  the  provisions  of 
the  section  945  shall  not  be  entitled 
to  the  benefits  of  the  laws  of  this 
state  relating  to  corporations,  and 
shall  not  sue,  prosecute,  or  maintein 
any  action,  suit,  counterclaim,  cross 
complaint,  or  proceeding  in  any  of 
the  courte  of  this  state,  or  any  claim, 
interest,  or  demand  arising,  or  grow- 
ing out  of,  or  founded  on  any  con- 
tract, agreement,  or  transaction 
made  or  entered  into  in  this  stete  by 
such  corporation  or  by  its  assignor, 
or  by  any  person  from,  through,  or 
under  whom  it  derives  its  interest  or 
title  or  any  part  thereof;  and  shall 
not  teke,  acquire,  or  hold  title,  pos-' 
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session,  or  ownership  of  property, 
real,  personal,  or  mixed,  within  this 
state;  and  every  contract,  agree- 
ment, and  transaction  whatsoever 
made  or  entered  into  by  or  on  behalf 
of  any  such  corporation  within  this 
state,  or  to  be  executed  or  performed 
within  this  state,  shall  be  wholly 
void  on  behalf  of  such  corporation 
and  its  assignees  and  every  person 
deriving  any  interest  or  title  there- 
from, but  shall  be  valid  and  enforce- 
able against  such  corporation,  as- 
signee, and  person," 

Defendant  Parker  contends,  and 
that  was  the  view  taken  by  the  lower 
court,  that  that  statute  is  decisive  of 
the  rights  of  the  parties,  that  it 
being  an  undisputed  fact  that  the 
corporation  was  organized  under  the 
laws  of  Arizona,  and  that  it  had  not 
complied,  with  the  provisions  of  § 
945,  supra,  and  was  doing  business 
within  this  state,  it  was  therefore 
incapable  of  acquiring  either  title  to 
or  ownership  in  the  notes  in  ques- 
tion. He  further  contends  that  the 
notes  were  wholly  void,  not  only  in 
the  hands  of  the  corporation  itself, 
but  in  the  hands  of  its  assignee  or 
anyone  deriving  any  interest  or  title 
therein  or  thereto  from  said  corpo- 
ration. 

It  is  argued  on  behalf  of  appellant 
that  whatever  defense  the  maker, 
Parker,  might  have  had  against  the 
corporation  cannot  be  invoked  by 
him  to  defeat  the  payment  of  these 
notes  in  the  hands  of  an  innocent 
holder  in  due  course.  The  argument 
is  predicated  upon  certain  sections 
of  our  Negotiable  Instruments  Law, 
to  wit,  Utah  Comp.  Laws  1917,-  §§ 
4091,  4094. 

Section  4091  reads  as  follows :  ''A 
holder  in  due  course  holds  the  in- 
strument free  from  any  defect  of 
title  of  prior  parties  and  free  from 
defenses  available  to  prior  parties 
among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the 
full  amount  thereof  against  all  par- 
ties liable  thereon." 

Section  4094  reads :  "The  maker 
of  a  negotiable  instrument  by  mak- 
ing it  engages  that  he  will  pay  it 
according  to  its  tenor;  and  admits 


the  exist^ice  of  the  payee  and  his 
then  capacity  to  indorse." 

It  may  be  conceded  that  the  notes 
in  question,  after  indorsement  by 
the  maker,  were  payable  to  bearer, 
and  that  the  title  and  right  to  the 
same  could  be  transferred  by  deliv- 
ery. It  is,  upon'  that  theory,  con- 
tended by  appellant  that  the  indorse- 
ment at  the  time  of  delivery  to  the 
plaintiff  by  the  corporation  was  not 
essential  or  necessary  for  the  trans- 
fer of  the  notes  to  appellant  bank, 
and  that  by  delivery,  only  plaintiff 
acquired  an  enforceable  obligation 
against  the  maker,  relieved  from 
any  defense  that  the  malcer  might 
have  had  against  the  corporation. 
In  answer  to  that,  it  may  be  said, 
as  is  said  by  respondent,  that  what- 
ever might  have  been  the  effect  of 
the  dehvery  without  indorsement, 
the  fact  remains  that  the  notes  were 
delivered  and  transferred  by  in- 
dorsement by  the  corporation.  In- 
dependent of  that  consideration, 
however,  if  the  plaintiff  had  any 
title  or  right  to  these  notes,  that 
title  or  right  was  acquired  from  this 
nonoomplying  corporation.  Conced- 
ing that  the  indorsement  was  un- 
necessary to  transfer  title,  it  must 
be,  it  seems  to  us,  indisputable  that 
the  title  which  the  plaintiff  has  was 
received  by  the  indorsement,  or  by 
the  delivery  from  the  corporation. 
If  the  statute  is  to  be  given  the  ef- 
fect that  its  language  seems  to  im- 
ply, and  as  contended  for  by  re- 
spondent, the  method  or  medium  of 
transfer  is  wholly  immaterial.  It  is, 
in  our  judgment,  an  illogical  argu- 
ment to  claim  title,  as  the  plaintiff 
does  in  this  case,  by  indorsement, 
and  at  the  same  time  contend  that 
if  the  title  had  been  acquired  by  de- 
livery, without  indorsement,  a  better 
or  higher  right  would  have  been  ac- 
quired. If  plaintiff  can  enforce  pay- 
ment of  these  notes  it  must  be  upon 
the  theory  that  it  is  a  holder  in  due 
course,  and  that  the  defendant  is  de- 
prived of  any  defense  by  reason  of 
the  provisions  of  the  Negotiable  In- 
struments Law,  supra. 

In  our  judgment  the  language  of 
our  statute  with  reference  to  non- 
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complying  foreign  corporations  is 
susceptible  of  but  one  construction. 
Its  meaning  is  not  doubtful.  Courts 
uniformly  hold  that  in  the  applica- 
tion of  such  statutes  there  is  but  one 
thing  to  do,  namely,  enforce  the  stat- 
ute as  it  is. 

"Whenever  the  statute  has  ex- 
pressly  declared  that  the  contract  is 
unenforceable,  that,  of  course,  is  the 
end  of  the  controversy.  Such  a  stat- 
ute is  self -construing,  and  the  court 
has  no  other  duty  than  to  give  it 
effect."  A.  Booth  &  Co.  v.  Weigand, 
30  Utah,  p.  140,  10  L.R.A.(N.S.) 
693,  83  Pac.  736 ;  Miles  v.  Wells,  22 
Utah,  55,  61  Pac.  534;  Swarts  v. 
Siegel,  54  C.  C.  A.  399,  117  Fed.  13. 

See  also  8  Cyc.  733. 

The  appellant  has  cited  in  support 
of  its  contention  decisions  from  the 
courts  of  last  resort  of  several  states, 
but  reliance  is  had  particularly  upon 
the  construction  of  what  are  claimed 
to  be  similar  statutes  by  the  su^ 
preme  courts  of  North  Dakota  and 
Florida.  It  is  claimed  that  the  stat- 
utes of  those  two  states  are,  in  ef- 
fect, the  same  as  the  statute  of  Utah 
relating  to  noncomplying  foreign 
corporations.  The  North  Dakota 
statute  is  that  any  contract  made  on 
behalf  of  a  noncomplying  foreign 
corporation  shall  be  wholly  void  on 
behalf  of  such  corporation  and  its 
assigns,  but  its  contracts  may  be 
enforced  against  such  corporation. 
The  word  ''assigns,"  as  used  in  that 
statute,  was  held  by  the  supreme 
court  of  that  state,  in  National  Bank 
V.  Pick,  13  N.  D.  74,  99  N.  W.  63, 
not  to  include  the  holder  of  a  negoti- 
able instrument  in  due  course.  The 
court  held  that  such  holder  ''gets  all 
the  rights  of  the  payee  against  the 
maker,  and  more.  He  can  recover 
when  the  payee  could  not."  The  Flor- 
ida statute  also  provides  that  every 
contract  made  with  such  noncomply^ 
ing  corporation  shall  be  void  on  its 
behalf,  and  on  behalf  of  its  assigns, 
but  shall  be  enforceable  against  such 
corporation.  The  supreme  court  of 
that  state,  in  Commercial  Nat.  Bank 
V.  Jordan,  71  Fla.  566,  71  So.  760, 
held  that  the  word  "assigns"  did  not 
deprive  a  holder  of  negotiable  paper 
12  A.L.R.— 87. 
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in  due  course  of  his  right  to  enforce 
payment  of  the  same.  It  is  argued 
on  the  part  of  appellant  that  by  rea- 
son of  the  decisions  of  the  courts  of 
these  and  other  states  upon  similar 
provisions,  rendered  prior  to  the 
adoption  of  the  act  in  question  here, 
the  legislature  of  this  state  must  be 
presumed  to  have  been  cognizant  of 
such  interpretation,  and  to  have  en« 
acted  the  law  in  question  with  that 
interpretation  as  a  guide  to  the  in- 
tent and  meaning  of  the  enactment. 
It  is,  therefore,  further  contended 
that  it  was  not  the  intent  of  the  leg- 
islature that  failure  to  comply  with 
the  provisions  of  the  statute^  au- 
thorizing foreign  corporations  to  do 
business  within  this  state  would  nul- 
lify the  effect  of  the  Negotiable  In- 
struments Law  so  far  as  the  rights 
of  a  holder  of  such  paper  in  the 
hands  of  a  bona  fide  purchaser  in 
due  course  is  concerned.  It  is  also 
argued  that  any  other  construction 
or  interpretation  makes  the  provi- 
sions of  this  act  conflict  with  the 
Negotiable  Instruments  Law,  as  well 
as  conflict  with  the  construction  of 
like  statutes  by  the  courts  of  other 
states  at  the  date  of  its  enactment. 
Tliere  would  be  much  force  to  the 
contention  of  appellant  were  it  not 
that  our  legislature  seems  to  have  en- 
acted the  law  with  intent  to  obviate 
and  overcome  such  contemporaneous 
construction,  if  it  be  assumed  that 
the  members  of  the  legislature  had 
that  construction  in  mind  at  all. 
The  language  of  the  act  is  not  only 
that  a  contract  shall  be  wholly  void 
in  the  hands  of  the  corporation  and 
its  assigns,  but  it  goes  farther  than 
any  of  the  other  statutes  relied  up- 
on, in  that  it  makes  the  contract 
void  in  the  hands  of  anyone  obtain- 
ing any  right  or  title  through  or 
from  such  noncomplying  corpora- 
tion. No  reason  is  suggested  why 
the  legislative  intent,  as  expressed 
by  that  language,  should  not  be 
given  effect.  If  g^,.  .„^  .^,^^ 
contracts  made  by  <r«ii«fer  tiiro«»iE 
or  with  such  corpo-  Sj^S^S^it^e-Stfei 

rations  and  those  re-  ll^^^^t*"**"**** 
•  ceiving  their  inter- 
ests from  or  through  them  are  void. 
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such  contracts  remain  void  and  un- 
enforceable in  the  hands  of  every- 
one, though  he  be  a  bona  fide  holder. 

"Wherever  the  statutes  declare 
notes  void,  they  are  and  must  be  so 
in  the  hands  of  every  holder;  but 
where  they  are  adjudged  by  the 
court  to  be  so,  for  failure,  or  the  il- 
legality of  the  consideration,  they 
are  void  only  in  the  hands  of  the 
original  parties,  or  those  who  are 
chargeable  with,  or  have  had  notice 
of  the  consideration."  Vallett  v. 
Parker,  6  Wend.  615. 

This  quotation  is  approved  by  the 
supreme  court  of  Indiana  in  Voreis 
V.  Nussbaum,  181  Ind.  267, 16  L.R.A. 
45, 3l  N.  E.  70.  See  also  8  a  J.  768 ; 
Plank  V.  Swift,  8  A.L.R.  309,  note, 
p.  814.  The  history  of  the  legisla- 
tion of  this  state  upon  the  subject  of 
foreign  corporations  doing  business 
within  the  state  supports  the  con- 
clusions herein  reached  and  as  con- 
tended for  by  respondent.  Prior  to 
1916  the  statute  provided  that  a  cor- 
poration not  organized  under  the 
laws  of  this  state,  and  failing  to 
comply  with  the  law  authorizing  it 
to  do  business  in  this  state,  should 
"not  be  entitled  to  the  benefits  of  the 
laws  of  this  state  relating  to  corpo- 
rations." In  a  decision  by  this  court 
in  1906,  A.  Booth  &  Go.  v.  Weigand, 
80  Utah,  185,  10  L.R.A.(N.S.)  693, 
83  Pac.  734,  construing  that  statute, 
it  was  held  that  the  term  "benefits" 
did  not  include  the  right  to  sue,  and 
that  a  foreign  corporation,  not  hav- 
ing complied  with  such  section,  was 
not  thereby  precluded  from  main- 
taining a  suit  against  a  citizen  on  a 
contract  made  in  Utah  and  executed 
on  the  part  of  the  corporation,  or  on 
claims  assigned  to  it  not  in  the  ordi- 
nary course  of  its  business.  The 
section  was  amended  to  read  as 
quoted,  in  1915. 

It  may  be  that  the  enforcement  of 
the  statute  will,  in  some  cases,  work 
a  hardship  and  an  injustice.  It  may 
even  be  that  such  is  the  result  in 
this  case.  But  the  language  of  the 
statute  seems  to  be  susceptible  of  no 
other  construction.  It  is  not  the 
province  of  the  court  to  inquire  into 
the  purposes  that  influenced  the  en- 


actment of  the  law,  except  so  far  as 
that  may  be  necessary  to  ascertain 
the  intent  of  the  legislature.  The 
things  sought  by  its  enactment  may 
be  twofold :  It  might  have  been  the 
intention  of  the  legislature  to  pre- 
vent foreign  corporations  from  doing 
business  in  this  state,  without  pay- 
ing the  fees  fixed  by  law  to  be  paid 
before  such  corporations  shall  re* 
ceive  authorization  to  transact  busi- 
ness. It  may  have  been,  and  prob- 
ably was,  the  intent  of  the  legisla- 
ture to  prevent  irresponsible '  and 
other  foreign  corporations  from  ac- 
quiring any  rights  by  contract  in 
this  state  without  subjecting  such 
corporation  to  the  jurisdiction  of  the 
state,  and  also  to  protect  the  citizens 
of  the  state  from  contracts  with  ir- 
responsible corporations  not  author- 
ized to  do  business  in  the  state.  Ta 
effectively  cany  into  df ect  such  in- 
tent, these  stringent  and  drastic  pro- 
visions were  included  in  the  legisla- 
tion. It  wiU  readily  be  seen  that  if  a 
corporation  such  as  the  one  in  ques- 
tion here  were  permitted  to  take 
negotiable  paper,  and  simply  by  in- 
dorsement, or  delivery,  take  from 
the  maker  the  right  to  defend,  the 
protection  sought  to  be  given  to  the 
citizens  by  the  law  would  be,  to  a 
great  extent  at  least,  defeated.  In 
our  judgment  no  such  limited  con- 
struction should  be  placed  on  the 
statute.  Swinney  v.  Edwards,  & 
Wyo.  54,  80  Am.  St.  Rep.  916,  55 
Pac.  806;  Hanna  v.  Kelsey  Realty 
Co.  145  Wis.  276,  83  LJl.A.(N.S.) 
355,  140  Am.  St.  Rep.  1075,  129 
N.  W.  1080. 

Some  contention  is  made  that  the 
Negotiable  Instruments  Act  is  spe- 
cial legislation;  and  as  it  is  not  re- 
pealed by  express  words  in  the  sub- 
sequent act,  it  should  be  given  effect,, 
even  though  in  apparent  conflict 
with  the  later  enactment.  Neither 
one  of  the  statutes  is,  strictly  speak- 
ing, a  special  law.  .  The  Negotiable 
Instruments  Law  is  a  comprehensive 
enactment,  covering  all  phases  of  the 
subject  to  which  it  relates ;  and  the 
same  may  be  said  respecting  the 
statute  covering  the  right  of  foreign 
corporations  to  do  business  in  this 


statute— 
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construction* 


FIRST  NATIONAL 

(j-  Utah,  — . 

state.  The  Negotiable  Instruments 
Law  was  enacted  before  the  adoption 
of  the  act  in  question.  It  is  the  duty 
of  the  courts,  where  there  is  an  ap« 
parent  conflict  between  two  statutes, 
if  possible,  to  harmonize  or  reconcile 

such  conflict.  If, 
however,  that  can- 
not be  done,  then 
the  later  statute  will  be  regarded  as 
an  exception  to  or  qualification  of 
the  prior  enactment.  New  York,  N. 
H.  &  H.  R.  Co.  V.  Bridgeport  Trac- 
tion Co.  65  Conn.  410,  29  L.R.A.  367, 
82Atl.955;86Cyc.  1151. 

The  appellant  has  cited  in  supporC 
of  its  contention  the  following  au- 
thorities, with  others:  Weir  &  C. 
Mfg.  Co.  V.  Bonus,  177  HI.  App.  626 ; 
First  Nat.  Bank  v.  Utterback,  177 
Ky.  76,  L.R.A.1918B,  838, 197  S.  W. 
534 ;  Citizens'  State  Bank  v.  Nore,  67 
Neb.  69, 60  L.R.A.  737, 93  N.  W.  160, 
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194  Pac.  661.) 

2  Ann.  Cas.  604 ;  McMann  v.  Walker, 
31  Colo.  261,  72  Pac.  1055;  Edwards 
V.  Hambly  Fruit  Co.  133  Tenn.  142, 
180  S.  W.  163;  3  R.  C.  L.  p.  1016; 
note  in  5  A.L JK.  1447. 

The  respondent  Parker  has  cited 
in  support  of  his  position  among 
others,  the  following  authorities: 
Indian  Road  Mach.  Co.  v.  Lake,  149 
Wis.  541,  136  N.  W.  178;  Hanna  v. 
Kelsey  Realty  Co.  supra;  Jones  v» 
Martin,  15  Ala.  App.  675, 74  So.  761 ; 
Montjoy  v.  Delta  Bank,  76  Miss.  402, 
24  So.  870 ;  Perry  Sav.  Bank  v.  Fitz- 
gerald, 167  Iowa,  446, 149  N.  W.  497 ; 
First  Nat.  Bank  v.  Hall,  31  Idaho, 
167,  169  Pac.  936;  Voreis  v.  Nuss- 
baum«  131  Ind.  267, 16  L.R.A.  45,  31 
N.  E.  70, 

The  judgment  of  the  District 
Court  is  afi&med,  with  costs* 

Corfman,  Ch.  J.,  and  Prick,  Weber, 
and  Thurman,  JJ.,  concur. 


ANNOTATION. 

Right  of  bona  fide  holder  of  bill  or  note  who  bat  acquired  tide  Arougfa  a 
foreign  corporation  that  has  not  complied  with  the  conditions  of  doing 
bvsinest  within  the  state. 


The  courts  are  practically  unan- 
imous in  holding  that  the  fact  that 
a  note  has  been  executed  to  a  foreign 
corporation,  doing  business  in  the 
state  without  having  complied  with 
the  requirements  entitling  it  to  trans- 
act business  there,  is  no  defense  to  an 
action  on  the  note  by  a  bona  fide 
holder  thereof,  with  no  knowledge  of 
the  failure  to  comply  with  the  stat- 
ute, where  the  statute  does  not  ex- 
pressly declare  such  contracts  void. 

United  States. — Press  Co.  v.  City 
Bank  (1893)  7  C.  C.  A.  248,  17  U.  S. 
App.  213,  58  Fed.  321 ;  Lauter  v.  Jar- 
vis-Conklin  Mortg.  Trust  Co.  (1897)  29 
C.  C.  A.  473,  54  U.  S.  App.  49,  85  Fed. 
894;  Hamilton  v.  Fowler  (1899)  40  C. 
C.  A.  47,  99  Fed.  18,  certiorari  denied 
in  (1900)  176  U.  S.  685,  44  L.  ed.  639, 
20  Sup.  Ct.  Rep.  1027. 

Alabama. — Citizens  Nat.  Bank  v. 
Buckheit  (1916)  14  Ala.  App.  511,  71 
So.  82,  certiorari  denied  in  (1916)  196 
Ala.  700,  72  So.  1019';  Jones  v.  Martin 
(1917)  15  Ala.  App.  675,  74  So.  761. 
See  comment  on  these  cases,  infra. 


Colorado.  —  HcMann     y.     Walker 

(1903)  81  Colo.  261,  72  Pac.  1066. 
Florida. — Commercial  Nat.  Bank  v. 

Jordan  (1916)  71  Pla.  566,  71  So.  760. 

Illinois.— Weir  &  C.  Mfg.  Co.  v. 
Bonus  (1913)  177  111.  App.  626. 

Indiana.— Zink  y.  Dick  (1890)  1  Ind. 
App.  269,  27  N.  E.  622. 

Kentucky. — First  Nat  Bank  v.  Ut- 
terback (1917)  177  Ky.  76,  L.R.A. 
1918B,  888,  197  S.  W.  534. 

Minnesota.  —  Finseth  v.  Scherer 
(1917)  138  Minn.  855,  165  N.  W.  124. 

Mississippi.  —  Hart  v.  Livermore 
Foundry  &  Mach.  Co.  (1895)  72  Miss. 
809,  17  So.  769. 

Texas.  —  State  Bank  v.  Holland 
(1910)  103  Tex.  266,  126  S.  W.  564; 
Carrollton  Press  Brick  Co.  v.  Davis 
(1913)  —  Tex.  Civ.  App.  — ,  155  S.  W. 
1046. 

The  court  in  National  Bank  v.  Pick 

(1904)  13  N.  D.  74,  99  N.  W.  63,  does 
not  expressly  denominate  the  contract 
either  void  or  voidable,  but  holds  that 
a  bona  fide  holder  may  recover. 

It  is  assumed  in  Ensign  v.  Chris- 
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tiansen  (1920)  —  N.  H.  — ,  109  AtL 
857,  that  if  the  plaintiff  in  that  case 
had  been  a  bona  fide  holder,  with  no 
knowledge  that  the  corporation  could 
not  sue  on  the  note,  he  might  have 
recovered  thereon. 

It  has  been  held  that  a  bona  fide 
holder  of  a  note  given  for  insurance, 
to  a  company  which  has  not  complied 
with  the  laws  of  the  state,  may  re- 
cover thereon  against  the  maker. 
Cook  V.  Weirman  (1879)  51  Iowa,  561, 
2  N.  W.  386.  The  statute  here  in- 
volved required  the  note  to  express  a 
consideration  therefor  upon  its  face, 
and  this  was  not  done.  The  court, 
however,  states  that  it  was  the  duty  of 
the  maker,  if  he  desired  to  avoid  pay- 
ing the  note,  either  to  execute  a  non- 
negotiable  note,  or  to  see  to  it,  if  his 
note  was  negotiable,  that  it  was  drawn 
as  the  statute  provided.  On  the  other 
hand,  in  Montjoy  v.  Delta  Bank  (1898) 
76  Miss.  402,  24  So.  870,  the  purchaser 
of  a  note  payable  to  bearer,  before 
maturity,  and  without  notice  of  any 
defense  thereto,  was  held  not  entitled 
to  recover  of  the  maker,  where  the 
note  was  given  to  an  insurance  agent 
for  insurance  taken  out  in  the  com- 
pany, which  had  not  paid  its  privilege 
tax  as  required  by  the  laws  of  the 
state  as  a  condition  precedent  to  its 
doing  business  therein.  The  statute 
involved  in  this  case  was  not  set  out 
beyond  the  statement  in  the  opinion 
that  it  declared  contracts  made  by 
persons  who  had  not  paid  their  priv- 
ilege tax  unenforceable  by  suit,  that 
it  was  not  enacted  for  the  benefit  of 
the  debtors,  but  in  pursuance  of  a  pub- 
lic policy  to  coerce  payment  of  taxes 
for  the  support  of  government,  and 
that  the  bearer  of  the  note  containing 
a  contract  founded  on  the  violation  of 
any  principle  of  public  policy,  or  a 
rule  of  positive  law,  occupies  no  bet- 
ter position  than  any  other  person 
holding  such  paper. 

A  bona  fide  holder  has  been  held  en- 
titled to  recover  on  such  a  note,  even 
under  a  statute  declaring  the  contract 
cf  a  foreign  corporation  void,  on  the 
theory  that  the  use  of  the  term  "void'' 
in  the  statute  does  not  necessarily 
mean  that  the  contract  is  ''void,"  in 
the  sense  that  it  is  altogether  invalid; 


where  it  appears  from  the  context  that 
a  'Voidable"  contract  is  meant,  rather 
than  a  "void"  one,  such  meaning  will 
be  given  to  it.  Thus,  a  statute  making 
every  contract  entered  into  by  or  on 
behalf  of  the  foreign. corporation,  be- 
fore it  shall  have  complied  with  the 
provisions  of  the  statute,  "void  on  its 
behalf  and  on  behalf  of  .its  assigns," 
but  providing  that  such  contract  shall 
be  enforceable  against  the  corporation 
or  its  assigns,  is  held  to  make  the  con- 
tract voidable  merely.  Conunercial 
Nat.  Bank  v.  Jordan  (1916)  71  Fla. 
566,  71  So.  760.  A  bona  fide  holder 
of  a  note  payable  to  a  foreign  corpora- 
tion which  has  not  complied  with  the 
laws  of  the  state  was  held  entitled  to 
recover  thereon  against  the  maker, 
where  the  statute  made  contracts  of 
a  corporation  which  had  not  complied 
with  the  requirements  of  the  statute 
"wholly  void  on  behalf  of  such  cor- 
poration, association,  or  joint  stock 
company,  and  its  assigns,"  but  provid- 
ed that  any  such  contract  might  be 
enforced  against  such  corporation, 
association,  or  joint  stock  company. 
National  Bank  v.  Pick  (N.  D.)  supra. 
The  court  does  not  expressly  denom- 
inate the  contract  either  void  or  void- 
able. It  is  held  in  effect  in  this  case 
that  a  foreign  corporation  payee,  in 
negotiable  paper,  can  transfer  the 
same  so  as  to  make  of  the  indorsee  a 
holder  in  due  course  under  such  a 
statute. 

The  use  of  the  word  "assigns,"  in  a 
statute  declaring  that  the  contract 
shall  be  void  on  behalf  of  the  corpora- 
tion, "and  on  behalf  of  its  assigns,", 
but  shall  be  enforceable  against  it,  or 
them,  does  not  show  that  the  legisla- 
ture intended  that  the  note  should  be 
unenforceable  in  the  hands  of  a  bona 
fide  indorsee.  Commercial  Nat.  Bank 
V.  Jordan  (Fla.)  and  National  Bank  v. 
Pick  (N.  DO  supra.  Compare  with  the 
reported  case  (First  Nat.  Bank  v. 
Parker,  ante,  1373). 

A  statute  declaring  the  contract 
void  at  the  option  of  the  other  party 
thereto  does  not  make  the  contract 
void  ab  initio.  Citizens'  Nat.  Bank  v. 
Buckheit  (1916)  14  Ala.  App.  511,  71 
So.  82,  certiorari  denied  in  (1916)  196 
Ala.  700,  72  So.  1019;  Jones  v.  Martin 
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(1917)  15  Ala.  App.  675,  74  So.  761. 
But  a  statute  expressly  declaring  such 
contract  void  has  been  given  that  ef- 
fect in  this  state,  although  a  contrary 
decision  appears.  The  statute  of 
Alabama  consists  of  two  parts.  First, 
there  is  a  provision  penalizing  a  for- 
eign corporation  for  doing  business  in 
the  state  without  filing  certain  pa- 
pers, requiring  it  to  i>ay  into  the 
treasury  a  franchise  tax,  and  provid- 
ing that  all  contracts  made  in  the  state 
by  any  foreign  corporation  which  has 
not  first  complied  with  the  provisions 
of  the  two  succeeding  sections  "shall, 
at  the  option  of  the  other  parties  to 
the  contract,  be  wholly  void."  Under 
this  provision  a  bona  fide  holder  of  a 
note  given  by  a  foreign  corporation 
doing  business  within  the  state,  be- 
fore it  has  complied  with  the  provi- 
sions of  the  statute,  was  held,  both 
in  Citizens'  Nat.  Bank  v.  Buckheit  and 
Jones  V.  Martin  (Ala.)  supra,  entitled 
to  enforce  the  note.  Another  provi- 
sion of  the  Alabama  statute  requires 
a  foreign  corporation  to  procure  a 
permit  or  license  authorizing  it  to  do 
business  within  the  state,  and  pro- 
hibits such  corporation  from  transact- 
ing any  business  within  the  state,  and 
expressly  makes  ''all  contracts,  .en- 
gagements or  undertakings,  or  agree- 
ments with,  or  by,  or  to  such  corpo- 
rations, made  without  obtaining  such 
permits,"  null  and  void.  The  court  in 
Citizens'  Nat.  Bank  v.  Buckheit  (Ala«) 
supra,  held  that  this  provision  of  the 
statute  did  not  make  such  contract 
void.  It  expressed  the  opinion,  how*^ 
ever,  that  if  the  case  was  one  of  first 
impression,  it  would  be  held  that  such 
statute  made  the  contract  void,  but  the 
court  regarded  itself  as  bound  by  some 
previous  decisions  of  the  supreme 
court.  In  the  subsequent  case  of 
Jones  V.  Martin  (Ahu)  supra,  the 
court  disapproved  the  holding  in  Cit- 
izens' Nat.  Bank  v.  Buckheit,  and  held 
that  this  statute  made  the  contract 
void  where  the  permit  was  not  ob- 
tained. 

It  is  the  doctrine  of  some  cases  that 
not  only  must  the  contract  be  declared 
void,  but  also  the  note.  'To  enable 
the  maker  to  escape  liability  upon  his 
note  when  held  by  a  bona  fide  pur«* 


chaser,"  says  the  court  in  Finseth  v. 
Scherer  (1917)  188  Minn.  355,  165  N. 
W.  124,  ^'the  statute  must  expressly  or 
by  necessary  implication  declare  the 
note  to  be  void,  as  well  as  the  contract 
which  constitutes  the  consideration 
for  it."  The  same  idea  is  expressed 
in  Hart  v.  Livermore  Foundry  &  Mach. 
Co.  (1896)  72  Miss.  809,  17  So.  769, 
where  it  is  stated  that  "where  only  the 
contract  is  declared  void,  and  there  is 
no  declaration  of  nullity  against  secu- 
rities, it  is  held  that  while,  as  between 
the  parties  and  those  taking  with  no- 
tice, or  after  maturity,  no  recovery  can 
be  had,  a  bona  fide  holder  will  be  pro- 
tected." 

The  fact  that  the  statute  was  violat- 
ed in  making  the  contract  is  no  de- 
fense as  against  the  bona  fide  holder. 
Citizens'  Nat.  Bank  v.  Buckheit  (Ala.) 
and  Commercial  Nat.  Bank  v.  Jordan 
(Fla.)  supra.  Even  though  such  vi- 
olation was  in  a  sense  punishable  by 
fine  and  imprisonment.  Commercial 
Nat.  Bank  v.  Jordan  (Fla.)  supra. 

It  is  noted  in  some  cases  that  the 
notfe  sued  upon  purported  to  be  a  con- 
tract of  a  state  other  than  that  in 
which  the  corporation  was  unlawful- 
ly doing  business,  and  under  these 
circumstances  the  court  has  stated 
that  the  makers  of  the  note,  having 
given  it  the  appearance  of  a  contract 
of  anoUier  state,  should  not  be  heard 
to  deny  that  appearance  as  against 
one  who  became  a  holder  for  value, 
before  maturity  and  without  notice. 
Lauter  v.  Jarvis-Conklin  Mortg.  &  T. 
Co.  (1897)  29  C.  C.  A.  478,  64  U.  S. 
App.  49,  85  Fed.  894;  Hamilton  v. 
Fowler  (1899)  40  C.  C.  A.  47,  99  Fed. 
18. 

The  fact  that  such  a  note  recites 
that  it  is  secured  by  a  mortgage  upon 
lands  in  the  state  where  the  corpora- 
tion is  unlawfully  doing  business  does 
not  require  the  purchaser  thereof  to 
make  further  inquiry,  nor  does  the 
fact  that  the  mortgage  was  acknowl- 
edged in  such  state  before  a  notary  of 
that  state.  Hamilton  v.  Fowler  (Fed*) 
supra.  This  goes  to  the  sufiiciency  of 
facts  to  put  the  holder  of  such  a  note 
on  notice,  and  thereby  deprive  him  of 
his  bona  fide  character.  There  is  very 
little  direct  authority  upon  this  ques- 
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tion.  It  has  been  held  that  the  fact 
that  the  plaintiff  in  an  action  on  such 
a  note  is  the  treasurer,  director,  and 
one  of  the  executive  committee  of  the 
foreisrn  corporation  is  sufficient  evir 
dence  to  authorize  the  jury  to  find  that 
such  plaintiff  had  knowledge  that  the 
policy  for  which  the  notes  were  given 
was  issued  in  violation  of  the  laws  of 
the  state.  Williams  v.  G)ieney  (1856) 
3  Gray  (Mass.)  215,  same  case  on  sec- 
ond appeal  (1857)  8  Gray,  206. 

In  some  instances,  a  bona  fide  hold- 
er has  been  held  entitled  to  recover 
on  such  a  note,  without  considering 
whether  the  contract  with  a  foreign 
corporation  is  void  or  voidable.  Wil- 
liams v«  Cheney  (1855)  3  Gray 
(Mass.)  215  (although,  in  this  caSe, 
the  court  speaks  of  the  contract  with 
the  foreign  corporation  as  ''void") ; 
Roche  V.  Ladd  (1861)  1  Allen  (Mass.) 
436;  National  Bank  v.  Pick  (1904)  13 
N.  D.  74,  99  N.  W.  63. 

The  rule  codified  in  the  Negotiable 
Instrument  Law,  that  the  maker  of  a 
note  admits  the  existence  of  the  payee 
and  his  then  capacity  to  indorse;  is 
relied  upon  by  some  courts  to  preclude 
the  maker  from  raising  this  question 
as  against  the  bona  fide  holder.  Mc- 
Mann  v.  Walker  (1903)  31  Cola  261, 
72  Pac.  1055;  Weir  &  C  Mfg.  Co.  v. 
Bonus  (1913)  177  IlL  App.  626.  In 
fact,  this  provision  of  the  Negotiable 
Instrument  Law  has  been  relied  upon 
in  the  jurisdictions  theretofore  com- 
mitted to  the  opposite  rule,  as  settling 
that  a  bona  fide  holder  of  such  an  in- 
strument may  recover.  Edwards  v. 
Hambly  Fruit  Products  Co.  (1915)  133 
Teniu  142, 180  S.  W.  163.  The  statute 
involved  in  this  case  was  not  set  out 
in  the  opinion,  nor  does  the  court  state 
whether  it  makes  such  contracts  void, 
or  merely  voidable,  it  being  stated 
merely  that  this  section  of  the  Negoti- 
able Instrument  Act  governs. 

The  provision  of  the  Negotiable  In- 
strument Law  that  a  holder  in  due 
course  holds  the  instrument  free  from 
any  defect  of  title  or  prior  parties, 
and  free  from  defenses  available  to 
prior  parties  among  themselves,  ex- 
cept certain  enumerated  ones,  and 
may  enforce  payment  of  the  in- 
strument for  the  full  amount  thereof 


against  all  parties  liable  thereon,  has 
been  relied  upon  also.  Weir  ft  C.  Mfg. 
Co.  V.  Bonus  (IlL)  supra. 

It  thus  appears  that,  under  statutes 
not  expressly  declaring  void  the  con- 
tracts of  foreign  corporations  which 
have  not  complied  with  local  law,  a 
bona  fide  holder  may  recover.  Even 
under  some  statutes  which  speak  of 
such  contracts  as  void,  the  courts  have 
interpreted  the  statute,  on  the  whole, 
to  mean  that  the  contract  is  void- 
able merely,  and  have  sustained  the 
right  of  a  bona  fide  holder  to  recov- 
er. 

Where,  in  the  opinion  of  the  court, 
the  statute  expressly  makes  the  con- 
tract of  foreign  corporations  which 
have  no't  complied  with  the  local  law 
void,  it  has  been  held  that  a  bona  fide 
holder  cannot  recover  on  the  note. 
Jones  V.  Martin  (1917)  15  Ala.  App. 
675,  74  So.  761.  See  comment  on  this 
case,  supra,  and  see  Montjoy  v.  Delta 
Bank  (1898)  76  Miss.  402,  24  So.  870, 
supra. 

It  has  been  held  in  Tennessee  that 
such  a  note  is  void  even  in  the  hands 
of  a  bona  fide  holder,  without  placing 
any  reliance  upon  a  statute  express- 
ly declaring  such  a  note  void.  In  fact, 
the  statutory  provision  is  not  set  out 
in  the  (pinion*  First  Nat.  Bank  v. 
Coughron  (1898)  —  Tenn.  — ,  52  S.  W. 
1112;  but  this  decision  is  held  inap- 
plicable under  the  Negotiable  Instru- 
ments Law.  Edwards  v.  Hambly  Fruit 
Products  Co.  (Tenn.)  supra. 

It  is  held  in  Ehrhardt  v.  Robertson 
Bros.  (1898)  78  Mo.  App.  404,  under 
a  statute  merely  prescribing  a  penalty 
for  failure  of  a  corporation  to  comply 
with  its  requirements,  and  providing 
that  the  corporation  shall  not  main- 
tain an  action  on  the  contract  in  the 
courts  of  the  state,  that  a  note  given 
to  the  corporation  is  void,  and  the 
transferee  thereof  stands  in  no  better 
position  than  the  corportition.  The 
plaintiff  in  this  case  is  not  expressly 
spoken  of  as  a  bona  fide  holder,  and 
in  the  subsequent  case  of  Young  v. 
Gaus  (1908)  184  Mo.  App.  166^  113  S. 
W.  786,  the  court,  in  referring  to  the 
Ehrhardt  Case,  says  that  in  that  case 
the  note  sued  upon  expressed  upon  its 
face  that  it  was  payable  to  a  New  York 


ANNO-— NOTE  PASSING  THROUGH  FOREIGN  CORPORATION.  1383 


corporation,  and  was  indorsed  to  plain- 
tiff without  recourse;  therefore,  the 
plaintiff  took  the  note  as  dishonored 
paper,  with  knowledge  of  facts  that 
would  haye  prompted  a  reasonably 
prudent  person  to  make  inquiries  as 
to  whether  or  not  the  corporation's 
payee  in  the  note  had  complied  with 
the  laws  of  the  state,  and  that  the 
plaintiff  was  therefore  not  an  innocent 
holder  of  the  note  for  value. 

And  in  Young  v.  Gaus  it  is  held  that 
a  bona  fide  holder  of  a  note  executed 
to  a  foreign  corporation  by  the  officers 
and  agents  thereof  is  entitled  to  re- 
coyer  thereon,  and  that  the  makers 
are  estopped  by  their  conduct  to  deny 


the  validity  of  the  note,  or  the  legal 
right  of  the  corporation  to  assign  it 
as  against  a  bona  fide  holder. 

The  statute  involved  in  the  reported 
case  (FiBST  Nat.  Bank  v.  Parker, 
ante,  1373),  and  which  is  there  held  to 
make  the  contract  of  the  foreign  cor- 
poration void,  is  not  more  emphatic  in 
declaring  the  contract  void  than  was 
the  statute  involved  in  National  Bank 
v.  Pick  (1904)  13  N.  D.  74,  99  N.  W. 
63,  supra.  However,  the  court  having 
come  to  the  conclusion  that  the  statute 
required  the  contract  to  be  held  void, 
its  conclusion  that  a  bona  fide  holder 
could  not  recover  thereon  is  supported 
by  the  decisions.  W.  A.  EL 


MARJORIE  RINGGOLD,  Appt, 

V. 

HERSCHEL  RINGGOLD. 

Virginia  Supreme  Court  of  Appeato^Novenibor  IS,  1920m 

(—  Va.  — ,  104  S.  E.  836.) 

Husband  and  wife  —  what  is  desertion. 

1.  A  man  who  refuses  to  recognize  his  wife  as  such  is  guilty  of  desertion, 
although  he  promises  that  at  some  indefinite  tinne  in  the  future,  when  she 
has  worked  out  of  her  life  some  imaginary  faults,  of  which  he  is  to  be 
«ole  judge,  she  will  be  restored  to  favor. 

[See  note  on  this  question  beginning  on  page  1391.] 

— divorce  —  desertion  —  refusal  to     most,  is  such  cruelty  and  desertion  as 


recognize  wife. 

2.  Compelling  a  wife  to  live  in  the 
liousehold  of  the  husband's  mother  and 
sisters,  who  circulate  false,  disrepu- 
table stories  about  her,  under  circum- 
stances of  ostracism  and  disrespect, 
4md  refusing  to  live  with  her  as  man 
And  wife  because  of  some  youthful 
familiarities  on  her  part  with  members 
of  the  opposite  sex,  which  amount  to 
nothing    more   than    indiscretions   at 


warrant  a  divorce  from  bed  and  board, 
although  she  is  supplied  with  food  and 
clothing. 

[See  9  R.  C.  L.  842,  343,  868,  869; 
see  note  in  3  A.L.R.  998.] 

— mental  anguish  as  croelty. 

3.  Mental  anguish  and  repeated  and 
unrelenting  neglect  and  humiliation 
may  amount  to  crudty  within  the  mean- 
ing of  the  divorce  laws. 

[See  9  R.  C.  L.  342.] 


Appeal  by  plaintiff  from  a  decree 
<7ounty  in  her  favor  in  part  only,  in 
fees  and  alimony.    Reversed. 

The  facts  are  stated  in  the  opinion 
Mr.  George  N.  Conrad  for  appellant. 

KeUy,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  for  divorce,  and  ior 


of  the  Circuit  Court  for  Rockingham 
a  suit  for  a  divorce  and  for  counsel 

of  the  court 

counsel,  fees  and  alimony,  brought 
by  Marjorie  Ringgold  against  her 
husband,  Herschel  Ringgold,  on  the 
grounds  of  cruelty  and  desertion* 
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The  decree  appealed  from  denied  the 
divorce,  but  required  the  defendant 
to  "pay  to  complainant  for  her  sup- 
port the  sum  of  $20  a  month  until 
he  is  prepared  and  willing  to  pro- 
vide her  with  suitable  home  with 
himself,  separate  in  its  housekeep- 
ing and  family  relations  from  that 
of  his  mother  and  sisters,  .  .  . 
and  the  costs  of  this  suit,  and  the 
further  sum  of  $160  to  cover  the 
fee  of  her  counsel/' 

The  case,  in  some  important  re- 
spects, is  unlike  any  to  be  found  in 
the  books.  It  is  not  free  from  diffi- 
culty in  some  of  its  strictly  legal 
aspects,  and  there  is  room  for  de- 
bate as  to  whether  the  facts  proved 
by  the  complainant  make  a  case  of 
cruelty  or  desertion  in  law.  But  the 
evidence  clearly  shows  that  the  com- 
plainant is  a  cultured,  sweet-tem- 
pered young  woman  of  integrity 
and  chastity,  and  that  her  husband 
and  his  family  were  wholly  and  in- 
excusably tfi  blame  for  the  separa- 
tion. The  defendant  did  not  answer 
or  offer  any  evidence  in  his  own  be- 
half, but  there  is  not  the  slightest 
reason  to  suspect  collusion  between 
the  parties.  The  learned  judge  of 
the  circuit  court  was  of  opinion  that 
her  act  in  leaving  her  husband's 
home  was  not  without  excuse,  and 
therefore  awarded  alimony  and 
counsel  fees  as  above  set  out,  but, 
while  applauding  "her  truly  admi- 
rable conduct  in  the  efforts  she  has 
made  to  overcome  the  extreme  se- 
verity of  her  husband's  judgment  up- 
on some  indiscretion  of  her  child- 
hood, and  to  restore  herself  to  her 
proper  place  in  his  affection  and  his 
home,"  was  of  opinion  that  'the  evi- 
dence does  not  make  out  a  case 
either  of  desertion  or  of  cruelty,  as 
the  latter  term  is  used  in  the  law  of 
divorce  in  this  state." 

Marjorie  Ringgold  was  married 
to  Herschel  Ringgold  early  in  April, 
1918,  and  they  began  their  married 
life  at  the  home  of  the  husband,  on  a 
farm  where  his  mother  and  five  un- 
married sisters  also  resided.  After 
the  lapse  of  three  or  four  weeks,  the 
couple  began  a  separate  housekeep- 
ing arrangement  in  the  same  house. 


occupying  two  rooms,  one  of  which 
was  a  combined  kitchen  and  dining 
room,  and  the  other  a  bedroom. 
About  a  month  later,  at  the  instance 
of  the  mother  and  sisters,  this  ar- 
rangement was  abandoned,  and  the 
wife  resumed  a  place  at  the  family 
table. 

The  night  before  the  marriage,  in 
response  to  an  inquiry  from  him  as 
to  any  past  relations  or  conduct  on 
her  part  with  other  men,  she  in- 
formed him  that  on  one  occasion  a 
young  man  had  laid  his  hand  on  her 
lap  and  she  had  repulsed  him.  Later 
on,  but  just  when  does  not  appeaur, 
he  renewed  this  inquisition,  and,  in 
a  guileless  and  scrupulously  frank 
and  complete  disclosure,  she  told 
him  that  several  boys  had  put  their 
arms  around  her,  and  that  when  a 
mere  child  (eight  or  nine  years  old) 
she  had  slept  with  her  brother,  also 
a  child,  and  had,  ignorantly  and  in- 
nocently, indulged  in  some  conduct 
(not  sexual  intercourse)  with  him 
which,  after  she  reached  woman- 
hood and  understood  life,  she  real- 
ized was  vulgar.    Her  standing  and 
reputation  before  and  after  mar- 
riage are  shown  to  have  been  the 
very  best.     They  lived  happily  as 
man   and  wife  for  more  than  a 
month.     Just  why  he  should  have 
made  these  inquiries,  unless  because 
of  a  prudish  and  suspicious  disposi- 
tion, is  not  easy  to  understand.    At 
any  rate,  it  must  be  especially  noted 
that  what  he  elicited  from  her  at 
this  rather  remarkable  confessional 
fell  short  of  involving  her  chastity, 
and,  further,  that  his  subsequent 
mistreatment  of  her  was  based  en- 
tirely upon  the  childhood  incident 
mentioned  above.    The  written  opin- 
ion of  the  lower  court,  referring  to 
the  cause  of  the  breach  between  the 
parties,  says:  'The  unhappiness  of 
this  couple  seems  to  be  wholly  due 
to  the  puritanical  severity  of  her 
husband  in  relation  to  some  act  of 
indiscretion  on  the  part  of  the  com- 
plainant, committed  before  her  mar- 
riage, and  apparently  when  she  was 
still  a  child,  at  least  she  aays,  to  use 
her  own  words,  that  it  was  before 
she  'reached  womanhood  or  knew 
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about  life/  an  attitude  in  which  he 
is  supported  by  his  mother  and  sis- 
ters/' 

This  statement  is  fully  supported 
by  the  record,  and  we  have  there* 
fore  only  to  consider  whether  this 
puritanical  severity  can  be  justified, 
and,  if  not,  whether  it  was  indulged 
in  to  such  an  extent  and  in  such  a 
manner  as  to  amount  in  law  to  cruel- 
ty, or  desertion,  or  both. 

Ringgold  seems  to  have  brooded 
over  what  his  wife  told  him  about 
sleeping  with  her  brother.  Some- 
thing like  six  weeks  after  the  mar- 
riage, and  for  no  other  assigned  rea- 
son than  that  incident,  he  became 
cold  and  indifferent  towards  her, 
and  finally,  in  June,  1918,  left  her 
room  and  bed,  and  declined  to  live 
with  her  as  man  and  wife.  She  was 
permitted  to  occupy  a  room  in  the 
house  and  to  take  her  meals  with 
the  family,  but  under  such  circum- 
stances of  ostracism  and  disrespect 
as  simply  made  her  life  in  the  home 
intolerable. 

About  that  time  he  became  seri- 
ously ill.  She  was  greatly  concerned 
about  him,  and  wanted  to  wait  on 
and  minister  to  him,  bat  was  not 
allowed  to  do  so. 

After  he  was  up  and  at  work,  she 
on  one  occasion  left  the  house  and 
reported  to  him  a  certain  wholly  in- 
defensible and  offensive  act  on  the 
part  of  one  of  his  sisters,  and  got 
this  reply:  "You  go  back  to  the 
house,  and  if  you  can't  live  there 
with  my  people,  why  you  can  go 
away." 

At  another  time  he  stated  to  her 
father  that  he  held  his  mother  and 
sisters  in  higher  regard  than  his 
wife.  His  family  circulated  dis- 
creditable stories  in  the  neighbor- 
hood about  her,  which  he  knew  were 
unjust  and  untrue,  but  he  declined 
to  remonstrate  with  or  restrain 
them. 

These  are  but  instances  of  a 
course  of  conduct  towards  her  in 
which  he  persistently  and  relentless- 
ly indulged,  and  in  which  he  and  his 
mother  and  sisters  plainly  conspired 
to  humiliate  her  and  make  her  life 
miserable.    As  stated  in  the  opin- 


ion of  the  lower  court :  "The  indig- 
nities and  neglect  that  attended  the 
daily  life  of  this  young  wife  were 
such  as  to  make  her  life  in  her  moth- 
er-in-law's home  intolerable  to  one 
of  her  refined  sensibilities,  and  to 
make  her  excusable  for  leaving  that 
home." 

It  seems  that  the  defendant  con- 
sidered himself  a  very  pious  man. 
In  the  exercise  of  what  he  appears 
to  have  regarded  as  an  exalted 
righteousness,  he  broke  off  matri- 
monial cohabitation  with  his  wife, 
and,  in  the  face  of  the  most  earnest 
and  appealing  efforts  and  overtures 
on  her  part,  declined  to  give  her  any 
reasonable  or  definite  reply  to  her 
inquiries  as  to  how  or  what  she 
should  do  to  reinstate  herself  in  his 
favor.  All  that  he.  would  say  was 
that,  when  she  lived  out  of  her  life 
the  sins  of  her  childhood,  he  would 
take  her  back.  That  he  had  aban- 
doned her  as  his  wife  and  did  not 
intend  to  again  recognize  her  as 
such,  except  in  the  remote  future 
and  upon  unreasonable  conditions, 
is  indisputably  established  by  ad- 
missions made  by  him  to  friends  of 
both  parties  Who  have  given  entire- 
ly disinterested  and  convincing  tes- 
timony in  the  case. 

The  complainant  had  taught 
school  before  she  was  married.  Late 
in  the  fall  of  1918  she  was  solicited 
by  the  trustees  and  patrons  to  be- 
come the  principal  of  a  school  in  the 
neighborhood,  about  3  miles  from 
the  Ringgold  home.  She  was  then, 
and  had  been  for  five  or  six  months, 
living  in  a  state  of  isolation  and 
misery,  forced  to  occupy  a  room  sep- 
arate from  her  husband,  and  to  take 
her  meals  at  the  family  table,  where 
she  was  accorded  the  coldest  and 
most  intolerable  treatment.  She 
asked  her  husband,  "Do  you  want 
me  to  take  the  school,  or  are  you 
going  to  arrange  things  here  so  I 
can  have  something  to  do  and  keep 
house?"  His  reply  was,  "You  do 
as  you  please  about  that,"  and  said 
he  would  let  her  keep  house  "when 
everjrthing  was  straightened  up," 
which  meant,  in  the  light  of  the 
olher   evidence  in   the  case,   that 
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when  in  the  course  of  a  long  period 
of  years  she  had  been  sufficiently 
humiliated  and  punished  to  satis^ 
his  whimsical  and  distorted  ideas, 
she  might  hope  for  a  restoration  of 
her  place  as  a  wife  in  his  heart  and 
home. 

She  accepted  the  school,  and 
taught  there  until  the  end  of  the 
term  in  the  following  April,  but  for 
some  time  she  returned  to  his  home 
for  each  week-end.  During  this 
time  he  did  not  voluntarily  write  to 
or  comnmnicate  with  her  a  single 
time,  and,  when  she  suggested  that 
she  might  telephone  him  from  the 
school  sometimes,  he  replied,  '^Don't 
call  me  unless  you  want  something." 
While  there,  on  February  27,  1919, 
she  wrote  asking  him  if  he  would 
not  arrange  for  them  to  keep  house 
together,  "she  didn't  care  where,*' 
and  he  replied  as  follows : 

Dear  Marjorie: — ^Be  not  deceived, 
God  is  not  mocked.  Whatsoever  a 
man  soweth  that  shall  he  also  reap. 
Gal.  6-7.  May  the  Spirit  of  Truth 
guide  us  into  aU  truth  that  we  may 
stand  approved  of  God,  and  not  of 
men.  May  God  bless  and  keep  you 
always. 

Herschel. 

The  malediction,  as  well  as  the 
benediction,  contained  in  the  fore- 
going letter,  can  be  better  under- 
stood and  appraised  in  the  light  of 
what  had  quite  recently  preceded  it. 
Ringgold  and  his  wife  were  mem- 
bers of  the  Brethren  Church.  At 
her  instance,  in  January,  1919,  there 
was  an  informal  hearing  of  their 
differences  before  two  ministers  of 
the  church.  At  that  meeting  he  was 
cruelly  unresponsive  to  all  appeals 
from  her  and  from  others  present. 
She,  on  the  contrary,  did  more  than 
could  reasonably  have  been  expect- 
ed or  required  of  her  in  an  effort  to 
reconcile  him.  She  literally  begged 
him  on  her  knees  to  relent.  She 
put  her  arms  around  him  and  told 
him  she  would  do  ^'anything  in  the 
world  that  is  possible"  to  regain  his 
favor,  but  he  repulsed  her  embrace 
and  pushed  her  from  him.  The  facts 
were  fully  developed  at  that  meet- 


ing, and  they  were  such  as  to  satis- 
fy the  ministers  that  she  was  blame- 
less. They  were  his  friends  as  well 
as  hers.  They  advised  him  to  be- 
come reconciled,  but  he  informed 
them  that  he  did  not  ask  or  desire 
their  counsel.  While  on  the  stand 
as  a  witness  in  this  case,  one  of 
these  ministers  was  asked  the  fol- 
lowing question  and  gave  the  fol- 
lowing answer  as  to  what  trans- 
spired  at  the  meeting  referred  to : 

Q.  Did  he  give  any  assurance  to 
you  gentlemen  of  his  intention  to 
treat  her  differently  and  improve  his 
treatment  towards  her? 

A.  No,  sir ;  he  did  not.  He  simply 
said  that  when  she  lives  these  acts 
of  her  child  life  out  of  her  life, — ^he 
is  to  be  the  judge, — then  "I  will  live 
with  her  as  my  wife,  and  take  her 
as  my  wife." 

He  was  then  asked  how  long  it 
would  take  her  to  comply  with  this 
condition,  and  he  replied:  **It  may 
take  five  years  and  it  may  take  ten 
years." 

This  church  conference  or  inves- 
tigation adjourned  after  midnight, 
li^rs.  lUnggold  asked  her  husband  if 
he  wanted  her  to  go  home  with  him^ 
and  he  said  she  ''could  do  as  she 
liked."  Hoping  that  the  meetinir 
and  the  advice  he  had  received 
might  have  some  effect  on  him,  she 
went  with  him.  When  they  arrived 
at  his  home  she  told  him  she  could 
not  see  any  reason  why  they  should 
not  live  as  husband  and  wile,  and 
asked  him  to  go  to  her  room  with 
her,  but  he  said,  ''No;  I  won't  go^ 
with  you." 

It  was  shortly  after  these  occur- 
rences that  she  wrote  to  him,  and 
got  from  him  in  r^ply  the  letter 
above  quoted ;  and  she  ddd  not  there- 
after return  to  his  home,  but  instead 
spent  the  week-ends  at  her  f  ather'a 
home  in  Harrisonburg  until  the  end 
of  tiie  school  term,  and  since  then 
has  continued  to  reside  with  her 
father. 

In  March,  1919,  a  more  formal 
conference  of  the  officials  of  their 
church  was  held,  called  a  church 
council,  in  accordance  with  the  lawa 
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of  fhat  denomination,  to  make  a 
second  investigation  of  the  trouble 
hetween  these  parties.  The  hus- 
band's attitude  remaiped  un* 
changed,  except  in  this  important 
particular:  At  the  former  meeting 
he  had  stated  that'  he  did  not  ques* 
tion  his  wife's  virtue  and  chastity, 
and  did  not  then  charge  that  there 
had  been  sexual  intercourse  between 
her  and  her  brother;  but  at  the 
church  council  he  denied  having 
made  those  statements,  and  charged 
her  with  unchastity,  stating  that  by 
a  comparison  of  certain  dates  and 
events  he  knew  that  his  wife  was 
older  than  she  claimed  to  have  been 
when  she  slept  with  her  brother. 
These  latter  statements  of  his  are 
not  only  refuted  by  the  testimony 
of  the  ministers  who  heard  what  he 
said  at  the  first  meeting,  but  by  the 
testimony  of  his  wife,  and  by  that 
of  her  father,  who  testified  positive- 
ly that  she  was  eight  or  nine  years 
old  at  the  tiihe  in  question,  and  that 
she  and  her  brother  were  then  sleep- 
ing together  with  the  knowledge 
and  approval  of  their  parents.  The 
husband's  attitude  and  his  state* 
ments  at  l^e  second  hearing  before 
the  officials  of  the  churdi  must 
therefore  be  regarded  as  an  unwar- 
ranted and  groundless  attack  upon 
both  the  veracity  and  the  virtue  of 
his  wife. 

Notwithstanding  all  tiiat  has  been 
above  detailed,  and  •  more  of  like 
kind,  this  unhappy  wife  made  fur- 
ther, but  futile,  efforts  to  regain  her 
husband's  favor  until  and  even  after 
this  suit  was  brought.  One  of  these 
took  the  form  of  a  letter  in  which 
she  offered  to  prepare  and  sign  any 
statement  he  might  suggest.  He  re- 
plied as  follows  on  August  14, 1919 : 

Dear  Marjorie: — ^I  have  but  this 
to  say  in  regard  to  the  paper  of 
which  you  speak  in  your  letter  of  the 
12th  inst :  As  at  all  times,  I  desire 
the  truth  as  a  free  gift  for  the 
truth's  sake,  and  will  be  satisfied 
with  nothing  else. 

Sincerely, 

Herschel. 

After  receiving  this  letter,  still 


endeavoring  to  satisfy  his  exactions, 
as  far  as  she  could  understand 
them,  she  prepared  and  sent  to  him 
a  statement  in  writing  again  detail- 
ing the  facts  as  to  her  conduct  with 
her  brother.  To  this  conmiunica- 
tion  she  got  no  reply,  nor  could  she 
obtain  one  in  response  to  efforts 
which  her  counsel  made  to  that  end 
at  her  request. 

For  a  while  after  he  refused  to 
live  with  her  as  a  husband  he  paid 
her  bills  and  furnished  her  money 
when  she  asked  for  it.  But  some 
time  before  this  suit  was  brought 
she  found  that  he  was  not  paying  the 
bills  sent  to  him  for  things  she  had 
bought  on  his  credit,  and  since  then 
he  has  not  been  contributing  to  her 
support. 

Replying  to  a  question  from  her 
counsel,  while  she  was  testifying  in 
the  case,  as  to  whether  her  health 
had  been  affected  by  the  treatment 
received  from  her  husband,  she 
said :  'T  fell  off  in  weight,  and  I  was 
in  a  very  nervous  condition  and  lost 
my  appetite."  Another  witness, 
Mrs.  Wine,  who  knew  the  parties 
well  and  was  familiar  with  this  con- 
troversy, made  a  similar  statement 
as  to  the  effect  which  the  trouble 
between  Ringgold  and  his  wife  had 
wrought  upon  her  health  and  physi- 
cal appearance. 

We  have  no  disposition  whatever 
to  recede  from  a  fair  and  just  appli- 
cation of  the  sound  policy  and  salu- 
tary principles  in  pursuance  of 
which  the  courts  of  this  state  have 
uniformly  sought  to  maintain  the 
strength  and  sanctity  of  the  mar- 
riage vow.  The  hardship  of  a  par- 
ticular case  cannot  be  allowed  to 
break  down  or  impair  this  policy 
and  these  principles,  and  our  re- 
ports present  more  than  one  in- 
stance in  which  grievous  hardship 
has  necessarily  resulted  from  tfa^ 
decision  because  a  different  decree 
would  have  imperiled  the  stability 
of  the  law  of  divorce,  so  long  and 
well  established  in  this  jurisdiction. 
We  appreciate  the  apparent  difficul- 
ty which  confronted  the  learned  and 
upright  judge  of  the  lower  court  in 
dealing  with  the  case  in  hand,  and 
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are  in  full  accord  with  his  manifest 
purpose  to  go  to  any  reasonable  lim- 
it in  discouraging  the  evils  of  di- 
vorce upon  trivial  grounds. 

It  will  not  do  to  forget,  however, 
that  justice  in  the  individual  case 
must  always  be  a  primary  consider- 
ation in  the  decision  of  a  controver- 
sy, and  must  be  attained  if  consis- 
tent with  a  reasonable  application 
of  settled  principles. 

It  is  Very  generally  held  that, 
where  the  marriage  relation  remains 
otherwise  unimpaired,  the  mere  ces- 
sation of  marital  intercourse  in  the 
sexual  sense,  though  without  justi- 
fying cause,  does  not  amount  to 
either  cruelty  or  desertion  within 
the  meaning  of  the  divorce  laws. 
Reynolds  v.  Reynolds,  68  W.  Va.  15, 
69  S.  E.  381,  Ann.  Cas.  1912A,  889 ; 
Wills  V.  Wills,  74  W.  Va.  709,  L.R.A. 
1915B,  770,  82  S.  E.  1092 ;  9  R.  C.  L. 
§  155,  pp.  368,  369 ;  119  Am.  St.  Rep. 
p.  633,  note,  138  Am.  St.  Rep.  p. 
163,  note.  The  question  does  not  ap- 
pear to  have  been  expressly  decided 
in  Virginia.  In  Throckmorton  v. 
Throckmorton,  86  Va.  768,  777,  11 
S.  E.  289,  292,  Judge  Lewis,  speak- 
ing for  this  court  said:  'It  seems 
not  to  be  entirely  clear  whether  a 
withdrawal  of  one  of  the  parties 
from  the  matrimonial  bed,  without 
any  withdrawal  from  general  co- 
habitation, is  or  is  not  a  legal  deser- 
tion, but,  as  the  question  does  not 
properly  arise  in  the  present  case, 
we  express  no  opinion  upon  it." 

If  our  court  has  gone  further  than 
this,  in  either  direction,  in  dealing 
with  the  legal  effect  of  a  mere  with- 
drawal from  the  marriage  bed,  we 
have  failed  to  find  the  case  in  which 
it  has  done  so. 

But  this  is  by  no  means  the  deci- 
sive question  in  the  case  at  ban 
Here  we  have  not  only  an  unjusti- 
fied refusal  on  the  part  of  the  hus- 
band to  permit  the  wife  to  occupy 
his  room  and  bed,  but  a  cruel  and 
heartless  course  of  conduct  on  his 
part  which  amounted  to  a  general 
withdrawal  from  matrimonial  co- 
habitation. He  rejected  her  and 
turned  his  back  on  her  as  his  wife, 
and  stated  not  only  to  her,  but  to 


others  who  have  given  their  evi- 
dence in  this  case,  that  he  would 
never  take  her  back  as  his  wife  un- 
til she  had,  in  some  vague  and 
wholly  undefined  way,  and  after 
some  indeterminate  period  of  five  or 
ten  years,  met  the  requirements  of 
what  he  imagined  was  a  holy  and 
righteous  judgment,  but  what  in 
average  conunon  sense  must  be  re- 
garded as  a  despicable  attitude  of 
mind  and  heart.  To  this  was  added, 
with  his  approval  and  encourage- 
ment, gross  mistreatment  by  his 
mother  and  sisters.  Her  status  in 
the  home  was  hot  that  of  a  wife  in 
any  sense.  She  was  a  mere  inmate, 
neglected  and  rejected  by  her  hus- 
band, and  scorned,  defamed,  and  hu- 
miliated by  the  other  members  of 
the  household.  And,  unlike  most 
cases  of  matrimonial  unhappiness, 
there  is  not  in  this  case  any  ground 
upon  which  the  wife  can  fairly  or 
justly  be  charged  with  any  share  of 
blame.  Upon  the  contrary,  her  con- 
duct throughout  has  been  exem- 
plary, and  it  would  be  difficult  to 
imagine  a  case  in  which  an  innocent 
and  affectionate  and  deserving  wife 
could  have  been  more  womanly  and 
patient  in  her  efforts  to  bring  about 
a  reconciliation,  or  could  have  had 
such  efforts  more  cruelly  rebuffed. 
The  fact  that  she  could  have  con- 
tinued to  receive  her  board  and 
clothes  in  this  miserable  situation, 
and  that  there  was  held  out  to  her 
the  empty  assurance  that  when,  aft- 
er she  had  been  tortured  for  five  or 
ten  years,  and  had  sacrificed  in  this 
way  the  best  and  richest  part  of  her 
life,  she  might  be  recognized  again 
as  a  wife,  does  not  render  the  con- 
duct of  her  husband  any  less  the 
consummation  of  crusty  and  deser- 
tion. The  law  of  every  case  must  in 
large  measure  be  determined  by  its 
facts.  We  are  of  opinion  that  no 
violence  will  be  done  to  the  policy 
and  principles  of  the  divorce  laws 
by  giving  this  wife 
Relief,  and  that,  in-  "SSSto^SJ^ 
deed,  a  different  re-  -desertion- 
sult  would  be  in-  ^IVAie^u. 
consistent  with  the 
laws  of  a  state  which  expressly  al- 
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low  divorces  for  desertion  and 
cruelty.  When  the  legislature  pro- 
vides for  divorces,  it  is  not  for  the 
courts  to  say  they  shall  not  be 
granted.  Their  business  is  to  see 
that  they  are  either  allowed  or  re- 
fused in  cases  coming  before  them, 
in  accordance  with  a  cautious,  but 
reasonable  and  just,  interpretation 
and  application  of  the  statute. 

This  is  not  a  suit  for  absolute  di- 
vorce. The  alleged  desertion  has 
not  continued  for  three  years,  and 
cruelty  alone  is  not  a  ground  for 
divorce  a  vinculo.  The  statute  ap- 
plicable to  the  case  (Code  1904,  § 
2258;  Code  1919,  §  5104)  provides 
that  "a  divorce  from  bed  and  board 
may  be  decreed  for  cruelty,  reason- 
able apprehension  of  bodily  hurt^ 
abandonment  or  desertion." 

The  husband  has  never  offered 
any  physical  abuse  or  violence  and 
the  wife  has  not  claimed  to  have 
ever  had  any  reason  to  apprehend 
bodily  hurt  But  violence  and  ap- 
prehension of  bodily  hurt,  though 
nearly  always  appearing  in  suits 
for  divorce  on  the  ground  of  cruel- 
ty, are  not  indispensable  ingredients 
of  that  offense.  The  authorities 
generally,  including  those  in  our 
own  state,  wisely  allow  for  excep- 
tional cases  in  which  there  may  be 
extreme  cruelty  without  the  slight- 
est violence.  Mental  anguish,  re- 
peated   and    unre- 

.rcSiSt?.'^"*"'*  lenting  neglect  and 

humiliation,  may  be 
as  bad  as  physical  wounds  and 
bruises,  and  may  be  visited  upon  an 
unoffending  spouse  in  such  degree 
as  to  amount  to  cruelty  even  in  the 
very  strict  sense  in  which  that  term 
ought  always  to  be  used  in  the  law 
of  divorce. 

In  Latham  v.  Latham,  80  Gratt 
307,  a  landmark  in  the  divorce  laws 
of  Virginia,  the  court  held  that  the 
evidence  was  not  suflScient  to  show 
either  cruelty  or  desertion ;  but  that 
learned  jurist.  Judge  Staples,  who 
delivered  the  opinion,  was  careful 
to  say :  "I  agree  there  may  be  cases 
in  which  the  husband,  without  vio- 
lence, actual  or  threatened,  may 
render  the  marriage  state  impos- 
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sible  to  be  endured.  There  may  be 
angry  words,  coarse  and  abusive 
language,  humiliating  insults,  an- 
noyances in  all  the  forms  that  mal- 
ice can  suggest,  which  may  as  effec- 
tually endanger  life,  or  health,  as 
personal  violence,  and  which  there- 
fore would  afford  grounds  for  relief 
by  the  court." 

See  also  Reinhard  v.  Reinhard,  65 
Am«  St.  Rep.  66,  and  note,  p.  75 
(96  Wis.  555,  71  N.  W.  803) ;  9  R. 
C.  L.  p.  342,  note  9. 

This  is  a  typical  case  for  the  ap^ 
plication  of  this  exception  to  the 
general  rule.  There  was,  to  be  sure, 
no  violence,  and,  in  the  ordinary 
sense,  no  coarse  words,  glossed  over 
as  they  were  with  scriptural  quota- 
tions and  pious  admonitions,  but  at 
the  core  they  were  insulting  and  hu- 
miliating to  the  highest  degree, — 
charges  of  essential  impurity  so 
deep-dyed  that  it  would  probably 
take  years  for  her  to  become  pure 
enough  to  occupy  the  position  of  a 
wife,  and  to  enjoy  the  respect  and 
be  worthy  of  the  companionship  of 
this  man  and  his  mother  and  sisters. 

Nor  does  the  case  lack  the  element 
of  danger  to  the  wife's  health, 
which,  under  the  authorities,  is  nec- 
essary to  constitute  cruelty.  She 
lost  flesh  and  appetite,  and  was  re- 
duced to  a  condition  of  nervousness 
painful  to  herself  and  noticeable  by 
others, — a  result  which  would  be 
practically  certain  to  follow  with  a 
refined  and  cultured  woman  who 
had  loved  her  husband  and  had  for 
more  than  a  year  been  treated  by 
him  and  his  family  as  this  record 
shows  she  had  been. 

We  are  clearly  of  opinion  that  the 
complainant  is  entitled  to  a  divorce 
a  mensa  upon  the  ground  of  cruelty. 

As  to  the  question  of  desertion, 
there  would  be  no  difficulty  in  the 
case  except  for  the  fact  that  the  hus- 
band has  indicated  that  after  his 
wife  had  done  sufficient  penance  he 
would  be  willing  to  reinstate  her. 
The  elements  of  a  wilful  and  unjus- 
tifiable desertion,  except  the  inten- 
tion never  to  resume  the  relation- 
ship, abundantly  appear.  He  has 
withdrawn  from  the  marriage  bed. 
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has  declined  to  allow  her  to  keep 
house  for  him,  and  has  effectually 
deposed  her  as  his  wife.  It  is  true 
that  he  did  not  decline  to  furnish 
her  a  living  in  the  home,  and  con- 
tinued for  a  time  to  pay  her  bills  for 
clothing.  But  these  things  he  might 
have  done  for  a  stranger,  and  she 
was,  through  his  compulsion,  no 
more  than  a  stranger  to  him. 

In  Magrath  v.  Magrath,  103  Masd. 
577,  4  Am.  Rep.  579,  it  was  held 
that  where  a  husband,  in  addition  to 
refusal  of  sexual  intercourse,  denies 
his  wife  his  companionship  and  re« 
fuses  to  live  with  her,  she  is  entitled 
to  a  divorce  for  desertion,  although 
he  has  continued  to  contribute  to  her 
support.  In  that  case  the  court 
said :  ^There  is  no  more  important 
right  of  the  wife  than  that  which 
secures  to  her  in  the  marriage  rela* 
tion  the  companionship  of  the  hus- 
band and  the  protection  of  his  home. 
His  wilful  denial  of  this  right,  with 
the  intentional  and  permanent  aban- 
donment of  all  matrimonial  inter- 
course, against  her  consent,  is  de- 
sertion within  the  meaning  of  our 
statute.  And  such  conduct  is  not 
relieved  by  the  fact  that  he  has 
from  time  to  time  contributed  to  her 
support  and  to  the  support  of  her 
children." 

In  Latham  v.  Latham,  supra. 
Judge  Staples,  quoting  from  the 
opinion  of  Judge  Christian  in  Bailey 
v.  Bailey,  21  Gratt.  43,  said:  "De- 
sertion is  a  breach  of  matrimonial 
duty,  and  is  composed,  first,  of  the 
actual  breaking  off  of  the  matri- 
monial cohabitation;  and,  secondly, 
an  intent  to  desert,  in  the  mind  of 
the  offender.  Both  must  combine  to 
make  the  desertion  complete.  The 
intent  to  desert  is  usually  the  prin- 
cipal thing  to  be  considered.  Ob- 
viously a  mere  separation  by  mutual 
consent  is  not  desertion  in  either. 
Nor,  as  a  matter  of  proof,  can  de- 
sertion be  inferred  against  either 
from  the  mere  unaided  fact  that 
they  do  not  live  together,  though 
protracted  absence,  with  other  cir- 
cumstances, may  establish  the  orig- 
inal intent.  The  courts  have  not  laid 
down  any  particular  rules  of  evi- 


dence for  determining  whether  a 
separation  does  or  does  not,  as  mat- 
ter of  proof,  amount  to  desertion; 
and  the  question  does  not  admit  of 
such  rules,  but  each  case  mi^  rest 
on  its  own  circumstances." 

This  generally  accepted  definition 
of  desertion,  with  the  general  rules 
by  which  it  is  to  be  tested  and  ap- 
plied, is  usually  and  properly  held 
to  imply  an  intention  on  the  part  of 
one  consort  to  abandon  the  other 
permanently.  But  can  the  husband 
in  this  case  be  heard  to  say,  or  can 
we  say  on  his  behalf,  for  he  does  not 
answer  or  testify,  that  he  has  not 
deserted  his  wife  in  a  way  which 
the  law  must  regard  as  a  permanent 
abandonment?  Can  he  literally 
push  her  away  from  him,  reject  her 
suppliant  appeal  for  a  reconcUiation 
and  a  restitution  of  her  marital 
rights,  tell  her  time  and  again  and 
without  reasLonable  excuse  that  she 
cannot  come  back  as  his  wife,  and 
yet  not  be  held  to  have  deserted  her 
merely  because  he  says  that  he  may 
take  her  back  after  an  indefinite 
period  of  years,  when  she  shall,  in 
some  way  not  indicated  by  him, 
have  lived  out  of  her  life,  to  tbe  sat- 
isfaction of  his  misguided  conscience 
or  judgment,  if  not  his  desire  to  see 
her  suffer,  an  act  of  her  childhood 
which,  while  improper  in  itself,  was 
committed  before  she  had  reached 
the  age  of  discretion  or  responsibil- 
ily,  and  cannot  therefore  be  regard- 
ed as  sinful  by  the  laws  of  either 
God  or  man  ?  We  think  not.  A  de- 
sertion which  is  complete  at  the 
time,  and  gives  no  promise  of  a  re- 
turn within  a  reasonable  time,  cer- 
tainly becomes  permanent  in  the 
eyes  of  the  law  when  the  offending 
party  refuses  with- 
out cause  to  renew  J^Sruoi. 
the  marriage  rela- 
tion at  the  request  in  good  faith  of 
the  other  party.  Tutwiler  v.  Tut- 
wiler,  118  Va.  724,  88  S.  E.  86;  9 
Am.  &  Eng.  Enc.  Law,  pp.  764,  773, 
775;  9  R.  C.  L.  p.  373,  §  161;  119 
Am.  St.  Rep.  p.  623,  note ;  138  Am. 
St.  Rep.  p.  154,  note. 

A  kindred  proposition,  and  one 
which  is  applicable  to  this  case,  was 
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asserted  in  Denny  v.  Denny,  118  Va. 
79,  86  S.  £.  835,  wherein  it  was  held 
that  such  cruel^  on  the  part  of  the 
husband  as  resulted  in.  the  wife's 
enforced  iseparation  from  his  bed 
and  board  was  tantamount  to  deser- 
tion on  his  part.  The  acts  of  cruel- 
ty in  that  case  were  different  from 
those  here  involved,  but  the  princi- 
ple is  the  same. 

The  'abandonment  and  desertion 
which  entitled  a  parly  to  divorce 
from  bed  and  board  differs  from 
that  which  is  a  cause  for  divorce 
from  the  bond  of  matrimony  only 
in  the  respect  that  for  a  divorce  of 
the  latter  kind  the  desertion  must 
>continue  for  three  years.  Bailey  v. 
Bailey,  supra.  After  the  lapse  of 
Uiat  period  without  any  offer  to  re- 
turn,  the  right  of  the  deserted  party 
to  a  divorce  a  vinculo  becomes  com- 
plete by  operation  of  the  statute. 
Harris  v.  Harris,  81  Gratt  13,  31. 


RINGGOLD.  1881 

The  sum  allowed  as  alimony  by 
the  lower  court  appears  to  us  as  rea- 
sonable, and  the  appellant  is  not 
making  any  complaint  here  in  that 
respect,  llie  decree  appealed  from 
will  be  reversed,  and  this  court  will 
enter  a  decree  granting  the  appel- 
lant a  divorce  from  bed  and  board, 
and  a  recovery  against  her  husband 
for  the  sum  of  $250  (being  $100  in 
excess  of  the  amount  allowed  by  the 
lower  court,  to  cover  services  on  this 
appeal)  as  the  fees  of  her  counsel^ 
and  the  sum  of  $20  a  month,  payable 
the  last  day  of  each  month,  from  the 
date  fixed  for  such  allowance  in  the 
decree  below  until  the  further  order 
of  the  Circuit  Court;  and  the  cause 
will  be  stricken  from  the  docket  of 
that  court,  with  leave  to  either  party 
to  have  the  same  reinstated  at  any 
time  in  the  future  for  any  proper 
purpose. 


ANNOTATION. 

Detertioii  at  affected  by  intmiatioiis  of  a  poMible  consent  to  tlie  renewal  of 

marital  relations  in  the  future. 


*To  constitute  desertion,  separation 
and  intention  to  abandon  must  con- 
cur; and,  a  fortiori,  it  is  essential  to 
prove  an  intention  to  desert  where  the 
ground  upon  which  a  divorce  is  sought 
is  wilful,  obstinate,  and  continued 
desertion.  .  .  .  The  separation  and 
intention  to  abandon  need  not  be 
identical  in  their  commencement;  if 
the  separation  in  the  first  instance  did 
not  constitute  a  desertion,  still,  if  a 
.subsequent  intent*  to  abandon  is 
formed,  this  may  constitute  a  legal 
desertion.  .  .  .  The  guilty  intent  to 
abandon  is  manifested  when,  without 
•cause  or  consent,  either  party  with- 
draws from  the  home;  and  since  in- 
tent to  abandon  is  largely  a  matter  of 
inference  and  presumption,  the  sub- 
sequent conduct  of  the  parties  fre- 
quently makes  plain  the  intent  with 
which  a  previous  act  was  performed; 
.and  evidence  of  such  conduct  is  ad- 
missible to  ascertain  the  iptent."  9 
Jl.  C.  L.  p.  366. 


No  reported  case  aside  from  (Ring- 
gold V.  Ringgold,  ante,  1383),  has  been 
found  wherein  it  has  been  sought  to 
negative  a  desertion  authorizing  a 
divorce,  by  a  statement  on  the  part  of 
the  spouse  charged  with  the  desertion 
that  he  might  at  some  indefinite  time 
in  the  future  consent  to  a  renewal  of 
the  marital  relation. 

However,  in  Ogilvie  v.  Ogilvle 
(1900)  37  Or.  171,  61  Pac.  627,  a  suit 
by  a  husband  for  divorce  because  of 
desertion  on  the  part  of  the  wife,  the 
court  in  the  course  of  its  opinion  in- 
timated that  it  would  not  show  a  desire 
on  the  part  of  the  wife  for  a  restora- 
tion of  the  marital  relations,  and  so 
end  the  desertion,  that  she  said  that 
she  believed  that  she  and  her  husband 
might  live  together  sometime,  but  she 
had  determined  that  it  "wasn't  proper 
for  them  to  try  to  do  so  now." 

J.  H.  B. 
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PITTSBURGH  &  WEST  VIRGINIA  GAS  COMPANY 

V. 

A.  B.  NICHOLSON  et  al. 


SAME. 

V. 

G.  W.  SWISHER  et  al. 

TFe«t  Virainia  Supreme  Court  of  Appeals^  January  26,  192 !• 

(_  w.  Va,  — ,  105  S.  E.  784.) 

Rescission  —  relief  from  conditions  in  lease. 

1.  Equity  will  not  relieve  the  lessee  from  the  conditions  contained  in 
an  oil  and  gas  lease  to  permit  the  lessor  to  have  free  gas,  simply  upon 
the  ground  that  the  i>erf ormance  of  such  covenant  or  condition  has  become 
burdensome  or  oppressive,  when  such  lessee  has  operated  upon  said  lands 
for  a  number  of  years,  taking  the  gas  therefrom  when  conditions  were 
to  its  advantage,  upon  a  showing  only  that  it  would  be  expensive  to  it  to 
so  equip  the  wells  as  to  permit  the  lessor  to  have  the  free  gas,  or  to  furnish 
gas  to  him  in  lieu  thereof  from  other  sources. 

[See  note  on  this  question  beginning  on  page  1398.] 


Mines  —  gas  for  use  of  lessor  —  va- 
lidity of  contract. 

2.  Gas  used  by  a  lessor  from  wells 
drilled  upon  his  premises,  in  accordance 
with  a  condition  or  covenant  in  the 
lease  permitting  him  to  take  so  much 
of  the  gas  produced  as  may  be  neces- 
sary for  his  domestic  use,  is  not  the 
use  of  gas  devoted  to  the  "public  serv- 
ice,*' and  such  covenant  is  not  in  viola- 
tion of  any  law  of  this  state. 

Headnotes  by  Rixz,  P. 


Injunction  —  to  prevent  interference 
with  breach  of  contract. 

3.  An  injunction  will  not  be  awarded 
to  restrain  one  from  interfering  mth 
another  in  the  performance  of  some  act 
having,  for  its  purpose  the  violation  of 
a  covenant  contained  in  a  contract  be- 
tween the  parties,  under  the  maxim 
that  he  who  comes  into  equity  must 
come  with  clean  hands. 

[See  10  R.  C.  L.  889;  see  note  in  4 
A.L.R.  44.] 


Certification  by  the  Circuit  Court  for  Doddridge  County  for  deter- 
mination by  the  Suprieme  Court,  of  questions  arising  upon  the  overruling 
of  demurrers  to  separate  bills  filed  to  enjoin  defendants  from  interfering 
with  the  operation  by  plaintiff  of  certain  gas  wells  drilled  upon  defendants^ 
lands.    Questions  answered  and  demurrers  sustained. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Law  &  McCue,  for  plaintiff:      Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va. 


Upon  discovering  and  taking  into  pos- 
session  the  minerals,  they  become  per- 
sonalty, and  absolute  and  exclusive  title 
to  them  immediately  vests  in  the  lessee, 
and  there  passes  to  the  lessee  a  vested 
right  to  continue  the  search  and  to 
take  into  his  possession  all  of  such  min- 
erals within  and  under  the  leased  prem- 
ises. 

Parish  Fork  Oil  Co.  v.  Bridgewater 
Gas  Co.  51  W.  Va.  583,  59  L.R.A.  566, 
42  S.  E.  655,  22  Mor.  Min.  Rep.  145; 


581,  64  S.  E.  836;  South  Penn  Oil  Cc. 
V.  Snodgrass,  71  W.  Va.  438,  43  L.RJL 
(N.S.)  848,  76  S.  E.  961;  CampbeU  v. 
Lynch,  81  W.  Va.  374,  L.R.A.1918B, 
1070,  94  S.  E.  739. 

A  contract  concerning  a  subject-mat^ 
ter  which  the  state,  by  virtue  of  its 
"police  power,"  may  control  or  regulate, 
is  subservient  to  after-made  laws  of 
such  states,  which  laws,  or  regulations, 
on  going  into  effect,  modify  or  become 
a  part  of  such  contract,  as  much  so  as 
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if  expressly  made  a  part  thereof  by  the 
contracting  parties,  and  cannot  be 
evaded  upon  the  theory  that  they  im- 
pair the  obligation  of  such  contracts. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  66,  52  L.  ed.  681,  28 
Sup.  Ct.  Rep.  428;  Hudson  County  Wa- 
ter Co.  v.  McCarter,  209  U.  S.  349,  52 
L.  ed.  828,  28  Sup.  Ct.  Rep.  529, 14  Ann. 
Cas.  560;  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  248  U.  S. 
372,  63  L.  ed.  309,  9  A.L.R.  1420,  P.U.R. 
1919C,  60,  39  Sup.  Ct  Rep.  117;  Dorr 
V.  Chesapeake  &  0.  R.  Co.  78  W.  Va. 
150,  L.R.A.1916E,  622,  88  S.  E.  666; 
Bunch  V.  Short,  78  W.  Va.  764,  90  S.  B. 
810 ;  Bell  v.  Kanawha  Traction  &  E.  Co. 
83  W.  Va.  640,  98  S.  £.  885;  Shrader 
V.  Steubenville,  E.  L.  &  B.  Valley  Trac- 
tion Co.  —  W.  Va.  — ,  P.U.R.1919D, 
895,  99  S.  E.  207;  MiU  Creek  Coal  & 
Coke  Co.  v.  Public  Service  Commission, 
—  W.  Va.  — ,  7  A.L.R.1081,  P.U.R. 
1920A,  704,  100  S.  E.  557-;  Charleston 
V.  Public  Service  Commission,  —  W. 
Va.  — ,  103  S.  E.  673. 

The- "free  gas"  clause,  although  valid 
when  the  lease  in  question  was  made, 
is,  by  virtue  of  chapter  15-0,  Code  of 
West  Virginia,  unenforceable. 

Dorr  V.  Chesapeake  &  0.  R.  Co.  78  W. 
Va.  150,  L.R.A.1916E,  622,  88  S.  E. 
666 ;  Bell  v.  Kanawha  Traction  &  E.  Co. 
83  W.  Va.  640,  98  S.  E.  885 ;  Shrader  v. 
Steubenville,  E.  L.  &  B.  Valley  Trac- 
tion Co.  —  W.  Va.  — ,  P.U.R.1919D, 
895,  99  S.  E.  207;  Charleston  v.  Public 
Service  Commission,  —  W.  Va.  — ,  103 
S.  E.  673;  Cowley  v.  Northern  P.  R. 
Co.  68  Wash.  558,  41  L.R.A.(N.S.)  559, 
123  Pac.  998 ;  Louisville  &  N.  R.  Co.  v. 
Crowe,  156  Ky.  27,  49  L.R.A.(N.S.> 
848,  160  S.  W.  759. 

Mr.  6,  W,  Farr  for  defendants. 

'  Ritz,  P.,  delivered  the  opinion  of 
the  court: 

In  each  of  the  above-entitled 
causes  the  plaintiff  filed  a  bill  for 
the  purpose  of  enjoining  and  re* 
straining  the  defendants  from  in- 
terfering vnth  it  in  any  way  in  the 
operation  of  certain  gas  wells  drilled 
upon  the  lands  of  the  defendants. 
The  circuit  court  overruled  the  de- 
murrer to  the  bills,  and  certified  the 
questions  arising  thereon  to  this 
court  for  its  decision. 

It  appears  that  the  defendant  in 
each  case  is  the  owner  of  a  tract  of 
land  situate  in  Doddridge  county, 

12  A.L.R.— 88. 


105  B.  B.  784.) 

and  that  a  number  of  years  ago  each 
executed  a  lease  on  his  land  for  the 
purpose  of  its  development  for  oil 
and  gas.  Within  the  time  provided 
therefor  in  said  lease  a  well  pro- 
ducing gas  was  drilled  on  each  of 
the  tracts  of  land,  and  which  still 
produces  that  substance ;  and  on  the 
tract  of  one  of  the  defendants  an* 
other  well  has  since  been  drilled. 
The  bills  allege  that  at  the  time 
these  wells  began  to  produce  gas, 
under  a  covenant  in  the  lease,  each 
of  the  defendants  connected  a  small 
supply  pipe  to  the  wells  through 
which  gas  was  furnished  to  his  resi* 
dence  for  domestic  use  without 
charge;  that  they  continued  to  re-* 
ceive  gas  in  this  way  until  recently ; 
that  at  the  time  the  wells  were 
drilled,  and  for  a  long  time  there- 
after, the  pressure  in  the  wells  was 
sufficient  to  discharge  the  gas  there^ 
from  into  and  through  plaintiff's 
lines;  that  recently  the  pressure  of 
gas  in  the  wells  has  become  so  re- 
duced that  it  will  not  flow  through 
plaintifTs  lines  against  the  atmos- 
pheric pressure,  and  that  in  order 
to  secure  the  considerable  amount  of 
gas  which  still  remains  it  has  be- 
come necessary  to  use  a  compressor, 
which,  when  applied  to  the  lines 
connected  with  these  wells,  has  a 
tendency  to  create  a  vacuum  there- 
in, and  to  permit  the  gas  to  flow 
freely.  The  effect  of  this  is,  how- 
ever, so  far  as  the  defendants  are 
concerned,  that  all  of  the  gas  flows 
through  the  lines  of  the  plaintiff, 
and  none  of  it  flows  through  the 
defendants'  supply  lines,  because  the 
pressure  therein  is  greater  than  in 
the  plaintiff's  lines.  The  bill  fur- 
ther alleges  that  this  is  ths  only 
practical  way  to  remove  the  gas  still 
remaining  in  these  wells.  When  the 
supply  of  gas  to  defendants  ceased 
for  the  reason  aforesaid,  it  is 
charged  in  the  bill  that  someone, 
believed  to  be  the  defendants,  closed 
gates  in  plaintiff's  pipes,  the  effect 
of  which  was  to  shut  off  the  wells 
from  the  plaintiffs  pipe  line,  and 
leave  them  connected  only  with  the 
pipes  supplying  the  respective  resi- 
dences of  the  defendants.     When 


1394 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  AJmSL 


plaintiff  discovered  this,  it  had  said 
gates  opened  and  placed  locks  there- 
on to  prevent  them  from,  being  in- 
terfered with.  The  allegation  of  the 
bill  is  that  someone  xhen  broke  these 
locks  and  again  opened  the  gates, 
and  that  the  plaintiff  believes  and 
avers  that  this  was  done  by  the  de- 
fendants. The  bills  further  allege 
that  the  wells  in  question  are  a  con- 
siderable distance  from  any  other 
operation  of  the  plaintiff,  and  that 
unless  it  can  get  relief  by  an  injunc- 
tion, it  will  be  compelled,  at  a  great 
cost,  to  place  a  watchman  at  each 
of  the  wells  for  the  purpose  of  pre- 
venting interference  therewith,  and 
that  the  amount  of  gas  recovered 
from  these  wells  is  not  sufficient  to 
justify  this  expenditure.  It  is  fur- 
ther averred  that  these  wells  are 
situated  some  6  miles  from  any 
other  supply  of  gas,  and  it  is  abso- 
lutely impossible  for  the  plaintiff  to 
supply  the  defendants  with  free  gas 
from  the  wells  upon  their  own  lands, 
because  of  the  conditions  above  in- 
dicated, or  from  any  other  source, 
because  of  the  great  expense  that 
would  necessarily  be  incurred  in 
doing  so.  In  the  Nicholson  Case  the 
covenant  in  regard  to  free  gas  is  in 
practically  the  same  language  as  the 
covenant  contained  in  the  lease  in- 
volved in  the  case  of  Bassell  v.  West 
Virginia  C.  Gas  Co.  —  W.  Va,  — , 
post,  1398, 103  S.  E.  116,  and  in  Hall 
V.  Philadelphia  Co.  72  W.  Va.  573, 
78  S.  E.  755,  and  is:  "First  party 
may  have  the  privilege  of  using  gas 
for  one  house  by  making  their  own 
connection  to  a  well  on  this  lease  as 
long  as  second  party  may  pipe  well, 
care  being  taken  not  to  waste." 

In  the  Swisher  Case  the  language 
used  is  a  little  different,  but  the  de- 
fendants claim  that  it  means  the 
same  thing.  The  condition  con- 
tained in  that  lease  is:  ''Lessors 
may  lay  a  line  to  any  gas  well  on 
said  land  to  take  gas  free  for  own 
use  for  heat  and  light  in  one  dwell- 
ing house  on  or  off  said  land  at  own 
risk,  subject  to  the  use,  operation, 
and  right  of  abandonment  of  the 
well  by  the  said  second  party ;  and 
first  parties  shall  subscribe  and  be 


bound  by  the  reasonable  rules  and 
regulations  of  the  said  second  par^, 
or  his  assigns,  published  at  such 
time  relating  to  such  use  of,  gas." 

It  is  contended  by  plaintiff  that 
this  covenant  or  condition  only  pro- 
vides for  the  use  of  gas  from  this 
well  by  the  defendant  Swisher  when 
the  same  can  be  procured  therefrom 
under  the  conditions  under  which 
the  well  is  being  operated  by  the 
plaintiff,  and  that  inasmuch  as  the 
gas  cannot  be  made  to  flow  to  de- 
fendant's residence  under  the  condi- 
tions under  which  the  well  is  being 
operated,  there  is^  no  breach  of  the 
condition.  Reliance  is  had  upon  the 
case  of  Bassell  v.  West  Virginia  C. 
Gas  Co.  supra,  as  authority  for  the 
position  that  the  operation  of  these 
wells  by  the  use  of  compressors  is 
a  proper  one.  That  case  holds  that, 
while  a  lessee  may  use  compressors 
in  the  operation  of  gas  wells,  this 
can  only  properly  be  done,  where  a 
free  gas  clause  is  involved,  by  sup- 
plying the  reasonable  necessities  of 
the  lessor  from  some  other  source. 
The  holding  of  that  case  is  that  the 
operation  of  a  gas  well  by  the  use 
of  compressors  is  not  a  proper  oper- 
ation, if  it  results  in  a  violation  of 
tiie  covenant  in  regard  to  free  gas ; 
and  it  is  further  held  that,  inasmuch 
as  the  main  purpose  of  the  lease  is 
development,  the  furnishing  of  gas 
from  some  other  source  would  be  a 
compliance  with  this  clause  of  Uie 
covenant.  As  was  stated  in  Hall  v. 
Philadelphia  Co.  supra,  these  gas 
leases  are  in  practically  all  instances 
prepared  by  the  lessees,  and  the 
terms  must  be  at  least  reasonably 
construed  for  the  protection  of  the 
rights  of  the  lessors.  While  the 
language  used  in  the  Swisher  lease 
is  somewhat  different  from  that 
used  in  the  Nicholson  lease  involved 
in  these  cases,  we  think  in. effect  it 
is  the  same.  It  meant  no  more  than 
that  in  taking  the  gas  to  which  he 
was  entitled  Swisher  must  not  in- 
terfere with  the  practical  operation 
of  the  well,  and  this  is  implied,  of 
course,  in  the  condition  in  the  Nich- 
olson lease.  It  is  held  in  the  Bassell 
Case  that  operation  of  the  well  in 
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violation  of  the  agreement  to  allow 
the  lessor  free  gas  is  not  proper 
operation^  unless  such  gas  is  sup- 
plied from  another  source. 

The  principal  contention  of  the 
plaintiff  is  that,  it  being  a  public 
service  (corporation,  and  subject  to 
the  orders  and  directions  of  the. pub- 
lic service  commission  of  West  Vir- 
ginia in  regard  to  the  service  ren- 
dered by  it,  the  covenants  contained 
in  these  leases  to  permit  the  use  of 
free  gas  by  the  lessors  is  in  viola- 
tion of  haw;  that  these  covenants 
violate  that  provision  of  the  law  re- 
quiring a  public  service  corporation 
to  furnish  service  to  all  upon  equal 
terms;  and  the  cases  of  Dorr  v. 
Caiesapeake  &  O.  R.  Co.  78  W.  Va. 
150,  L.R.A.1916E,  622,  88  S.  E.  666 ; 
Bunch  V.  Short,  78  W.  Va.  764,  90 
S.  E.  810 ;  Bell  v.  Kanawha  Traction 
&  E.  Co.  83  W.  Va.  640,  98  S.  E. 
886;  Shrader  v.  Steubenville,  E.  L. 
&  B.  Valley  Traction  Co.  —  W.  Va. 
— ,  P.U.R.1919D,  895,  99  S.  E. 
207,  and  Charleston  v.  Public  Serv- 
ice Commission,  —  W.  Va.  — ,  103 
S.  E.  673,  are  relied  upon  as  sus- 
taining this  contention.  There  can 
be  no  doubt  but  that  a  corporation 
engaged  in  serving  the  public  in 
Buch  manner  as  to  make  it  subject 
to  the  regulations  of  the  public  serv- 
ice commission  cannot  discriminate 
among  its  patrons,  but  must  furnish 
aU  with  the  service  devoted  to  the 
public  upon  equal  terms.  But  has 
that  doctrine  any  application  to  the 
condition  we  have  here  ?  It  must  be 
borne  in  mind  that  in  these  cases 
the  agreement  is  that  the  lessors 
shall  have  the  right  to  go  to  the 
wells  when  they  are  drilled  and  take 
therefrom  so  much  gas  as  may  be 
necessary  for  their  private  use,  and 
then  whatever  amount  is  left  the 
plaintiff  has  the  right  to  take  and 
devote  it  to  the  public  service,  or  to 
any  other  use  so  far  as  the  defend- 
ants are  concerned.  In  other  words, 
the  plaintiff  is  entitled  to  receive  no 
gas  from  these  wells  until  after  the 
reasonable  needs  of  the  defendants 
are  met. 

In  the  cases  of  Dorr  v.  Chesa- 
peake &  O.   R.   Co.   and   Bell  v. 


105  8.  B.  784.) 

Kanawha  Traction  &  E.  Co.  the 
plaintiffs  had  each  granted  to  the 
railway  companies  a  strip  of  land 
for  a  right  of  way  in  consideration 
of  free  transportation  over  the  rail- 
way lines  during  their  respective 
lives.  It  will  thus  be  seen  that  the 
service  which  the  railway  compa- 
nies in  those  cases  agreed  to  furnish 
to  Dorr  and  Bell  was  exactly  the 
same  service  that  it  was  furnishing 
to  its  other  patrons  and  charging 
them  therefor.  In  neither  case  was 
there  a  reservation  by  the  plaintiff 
for  his  own  use  of  a  part  of  the 
subject-matter  of  the  contract,  as  in 
these  cases.  The  same  is  true  in 
the  case  of  Shrader  v.  Steubenville, 
E.  L.  &  B.  Valley  Traction  Co.  — 
W.  Va.  — ,  P.U.R.1919D,  895,  99 
S.  E.  207,  supra.  In  that  x^se  the 
plaintiff,  as  part  of  the  considera- 
tion for  doing  certain  work  for  the 
defendant,  agreed  to  take  free 
transportation  over  its  bridge.  This 
was  exactly  the  same  service  that  it 
was  rendering  to  its  other  patrons 
and  making  a  charge  therefor,  and 
it  was  consequently  held  that  the 
contract  was  in  violation  of  law.  In 
Bunch  V.  Short,  78  W.  Va.  764,  90 
S.  E.  810,  relied  upon,  the  subject- 
matter  of  the  controversy  was  pub- 
lic moneys.  The  county  court  made 
a  contract  by  which  it  agreed  to 
keep  on  deposit  certain  moneys  in 
certain  banks  for  a  certain  time. 
The  legislature  subsequently  passed 
an  act  requiring  all  public  moneys 
to  be  deposited  with  certain  desig- 
nated depositories,  and  the  court 
simply  held  that  the  contract  with 
the  county  court  in  regard  to  the  dis- 
position of  these  public  funds,  being 
in  violation  of  the  law,  could  not  be 
enforced.  It  will  be  seen  that  in 
that  case  the  subject-matter  of  the 
contract  was  the  funds  belonging  to 
the  public. 

In  the  case  of  Charleston  v.  Pub- 
lic Service  Commission,  —  W.  Va« 
— ,  103  S.  E.  673,  relied  upon,  the 
distinction  is  quite  as  clear.  The 
city  of  Charleston  granted  to  the 
water  company  the  right  to  lay  its 
mains  in  its  streets,  and  as  part  of 
the  consideration  for  laying  these 


1396 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  AJi.R. 


mains  it  was  to  receive  free  water 
for  certain  purposes  from  the  water 
company.  The  free  water  thus  to 
be  delivered  to  it  was  the  very  same 
kind  of  service  to  be  rendered  to 
all  of  its  patrons  by  the  company. 
The  city  of  Charleston  never  had 
any  property  in  the  water  which  it 
reserved  to  itself  as  a  condition  of 
the  grant,  as  is  the  case  here.  In 
the  cases  we  have  before  us  the  gas 
produced  from  the  lands  of  the  de- 
fendants is  not  devoted  to  the  pub- 
lic service  until  it  is  delivered  into 
the  lines  of  the  plaintiff,  and  the 
plaintiff  only  has  a  right  to  devote 
such  part  of  it  to  the  public  service 
as  remains  to  it  after  the  require- 
ments of  the  defendants  are  met. 
The  situation  here  might  be  likened, 
at  least  .to  some  extent,  to  a  lease 
for  farming  purposes,  where  the 
lessee  agrees  to  farm  the  land  for 
a  certain  proportion  of  the  crop,  the 
remainder  to  go  to  the  lessor.  Un- 
der such  circiunstances  it  is  quite 
clear  that  the  lessee  would  not  be 
entitled  to  take  the  entire  crop  over 
the  protest  of  the  owner  of  the  land. 
So,  in  these  cases,  the  gas  company 
agrees  to  develop  these  lands,  and 
to  pay  certain  stipulated  money 
rentals,  and  in  addition  to  furnish 
such  part  of  the  gas  produced  as 
the  defendants  may  require  for  their 
domestic  use.  The  plaintiff  has  no 
right  to  take  from  the  premises  any 
gas  until  these  necessities  are  sup- 
plied, so  that  it  can  literally  be  said 
that  no  part  of  the  gas  used  by  the 
defendants  for  their  domestic  pur- 
poses is  ever  devoted  to  the  public 
use  by  the  plaintiff,  or  at  least  that 
the  plaintiff  never  had  any  right  to 
devote  it  to  such  use.  It  cannot 
take  the  private  property  of  the  de- 
fendants without  their  consent,  and 
devote  it  to  either  public  or  private 
use. 

There  is  another  fact  in  these 
cases  which  shows  conclusively  that 
the  furnishing  of  free  gas  to  the 

lessors  is  not  a 
part  of  the  plain- 
tiff's public  service, 
for  it  does  not  pro- 
pose to  furnish  to  the  defendants 
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gas  at  all.  It  has  attempted  to  with- 
draw from  the  defendants  their 
supply  of  gas  entirely,  and,  of 
course,  if,  as  contended  by  the 
plaintiff,  the  use  of  gas  by  the  de- 
fendants is  the  use  of  gas  devoted 
to  the  public  service,  it  could  not 
withdraw  this  service  from  them. 
None  of  the  cases  referred  to  and 
relied  upon  by  the  plaintiff  justify 
the  public  service  corporation  in 
refusing  service,  but  only  require 
that  it  should  charge  for  the  service 
in  each  case.  Attempt  is  made  here 
to  deny  any  service  to  the  defend- 
ants, clearly  showing  that  even  in 
the  view  of  the  plaintiff  the  use  of 
gas  by  the  defendants  is  not  from 
tiie  supply  devoted  to  the  public 
service  by  the  plaintiff. 

The  plaintiff  further  argues  that 
under  the  aUegations  of  its  bills 
these  covenants  have  become  bur- 
densome, if  not  impossible  of  per- 
formance; that  it  appears  to  be  a 
practical  impossibili^  for  it  to  per- 
form its  covenant  to  permit  the  use 
of  free  gas;  that  if  the  wells  are 
so  operated  as  to  permit  the  use  of 
free  gas  to  the  defendants,  no  gas 
can  be  obtained  therefrom  by  the 
plaintiff,  and  the  result  will  be  that 
the  plaintiff  will  lose  a  large  amount 
of  gas  still  remaining  in  the  wells, 
and  the  same  will  have  to  be  aban- 
doned, and  the  defendants  lose  their 
money  royalties,  as  well  as  the  gas 
for  tiieir  domestic  purposes;  and 
that  it  is  difficult  to  supply  the  do- 
mestic requirements  of  the  defend- 
ants from  any  other  source,  for  the 
reason  that  it  is  some  5  miles  from 
another  source  of  supply  to  the  resi- 
dences of  the  defendants,  and  that 
the  expense  of  supplying  them  in 
this  way  would  be  so  large  that  the 
gas  produced  from  these  wells  would 
not  justify  incurring  it.  As  was 
said  in  Hall  v.  Philadelphia  Co. 
supra,  a  covenant  like  those  con- 
tained in  these  leases  will  be  spe- 
cifically performed  by  a  court  of 
equity,  and  it  must  be  borne  in  mind 
that  because  the  covenant  may  be- 
come difficult  of  performance,  per- 
formance thereof  will  not  always  be 
excused.    For  many  years  the  plain- 
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tiff  has  been  operating  these  wells, 
confessedly  under  veiy  favorable 
conditions,  and  receiving  large 
amounts  of  gas  therefrom,  and  has 
no  doubt  realized  large  profits  there- 
on, and  can  it  be  said  that,  because 
the  time  has  come  when  it  is  neces« 
sary  for  it  to  expend  some  addi- 
tional money  in  or- 
der to  perform  its 
contract,  it  must  be 
relieved  therefrom? 
In  other  words,  that  it  be  allowed 
to  carry  out  and  get  all  the  benefits 
of  its  coiitract  as  long  as  conditions 
are  highly  favorable  to  it,  but  that 
as  soon  as  conditions  become  bur- 
densome in  any  way  it  must  be  re- 
lieved therefrom,  and  all  of  the  bur- 
dens assumed  by  the  other  party? 

There  may  be  cases  where  courts 
of  equity  have  relieved  from  the 
performance  of  burdensome  or  im- 
possible covenants,  but  we  doubt 
whether  there  can  be  found  any  case 
where  relief  has  been  granted  or 
even  asked  under  circumstances  like 
those  involved  here;  that  is,  where 
the  party  seeking  relief  has  lived 
under  the  contract  for  a  considera- 
ble length  of  time,  and  only  seeks 
the  relief  l^ecause  changed  condi- 
tions, brought  about  by  its  own 
operation,  have  made  burdensome 
further  performance.  It  does  not 
appear  in  these  cases,  but  that  one 
of  the  wells,  and  that  the  smallest 
one,  might  be  devoted  to  furnishing 
eras  to  these  defendants  at  little  cost, 
and  the  plaintiff  take  the  gas  from 
the  other  two  wells  for  its  needs; 
nor  does  it  appear  that  the  plaintiff 
could  not,  without  devoting  one  well 
entirely  to  the  use  of  the  defendants, 
introduce  some  sort  of  appliance 
that  would  so  reduce  the  pressure 
in  the  supply  lines  of  the  defendants 
that  they  could  get  gas  at  the  same 
time  that  the  gas  is  flowing  to  the 
plaintiff's  lines.  In  fact,  in  argu- 
ment, it  is  suggested  that  the  de- 
fendants could  overcome  this  condi- 
tion if  they  desire  by  putting  a 
pump  on  their  own  lines.  Of  course, 
if  the  defendants  could  secure  the 
gas  to  which  they  are  entitled  in  this 
way,  it  would  be  equally  easy  for 


GAS  CO.  v.  NICHOLSON.  1397 

>  105  8,  E.  784.) 

the  plaintiff  to  effect  the  same  re- 
sult by  like  means. 

It  is  further  argued  that  the  de- 
fendants were  not  justified  in  going 
upon  the  ground  and  breaking  the 
locks  placed  upon  the  gates  by  the 
plaintiff,  as  above  referred  to.  This 
may  be  entirely  true.  Ordinarily  a 
party  is  not  permitted  to  commit  a 
trespass  to  vindicate  his  rights,  but 
under  the  allegations  of  the  bills 
here  these  acts  are  accomplished, 
and  it  is  not  sought  to  have  them 
undone.  The  thing  that  is  sought 
by  the  bill  is  to  enjoin  the  defend- 
ants from  interfering  with  the 
plaintiff  in  the  violation  of  it^  con- 
tract. It  is  a  maxim  of  equity  that 
he  who  comes  into  equity  must  come 
with  clean  hands.  Equity  will  not 
open  its  doors  to 
entertain  one   who  JJ^JU^i^"*" 

seeks  its  aid  for  the    interference 

purpose  of  violating  ^ntMSs'T**"^  * 
a  contract.  All  that 
the  plaintiff  desires  here  is  that  it 
be  permitted  to  open  the  gates  in 
the  lines,  and  connect  a  compressor 
with  the  well,  and  draw  every  bit 
of  gas  therefrom,  in  violation  of  the 
rights  of  the  defendants,  and  that 
the  defendants  be  enjoined  from 
doing  anjrthing  to  interfere  with 
them.  \^^ile  the  allegations  of  the 
bill  show  tiiat  in  the  past  tiie  de- 
fendants have  interfered,  as  above 
indicated,  by  breaking  the  locks 
placed  upon  these  gates,  there  is  no 
showing  in  the  bill  that  further  in- 
terference is  even  threatened,  or 
that  there  is  any  likelihood  that 
damage  will  result  to  its  property 
from  any  acts  of  the  defendants, 
and  it  Is  a  little  difficult  for  us  to 
see  why  a  court  of  equity  should 
enjoin  the  defendants  from  inter- 
fering with  the  plaintiff  in  its  at- 
tempt to  restore  a  condition  which 
will  deprive  the  defendants  of  that 
to  which  they  are  entitled  under 
their  contracts. 

Our  conclusion  is  that  the  demur- 
rers to  each  of  these  bills  should 
have  been  sustained,  with  leave  to 
the  plaintiff  to  amend  the  same,  if 
it  is  advised  that  that  can  be  done, 
and  we  answer  the  questions  certi- 
fied accordingly. 
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ANNOTATION. 
Relief  from  free-gas  covenioit  m  lease. 


I  • 


The  construction  of  a  provision  in 
a  gas  lease  that  free  gas  shall  be  fur- 
nished to  the  lessor  is  discussed  in  the 
annotation  in  9  A.L^.,  beginning  at 
page  89.  The  novel  question  decided 
in  the  reported  case  (Pittsbubgh  &  W. 
V.  Gas  Co.  v.  Nicholson,  ante,  1392), 
and  apparently  not  passed  on  in  any 
other  case,  grew  out  of  an  earlier  rul* 
ing  in  the  same  jurisdiction.  Bassell 
V.  West  Virginia  Gas  Co.  (W.  Va.) 
infra.  In  the  Bassell  Case  it  was 
held  that  under  a  gas  lease  the  lessor 
might  artificially  accelerate  the  flow 
of  gas  from  the  well,  but  could  not  in 
so  doing  cut  off  the  gas  from  a  lessee 
having  a  covenant  for  free  gas.  Thiat 
rule  having  been  established,  it  was 
contended  by  the  gas  company  in  the 


reported  case  (PittsbubgR  k  W.  V. 
Gas  Co.  v.  Nicholson,  ante,  1392)  that 
since  the  usual  means  of  accelerating 
the  flow,  viz.,  by  creating  a  suction 
in  the  main  feed  pipe,  naturally  cut 
off  the  gas  from  the  lessor's  pipe  in 
which  no  such  suction  existed,  the 
covenant  could  under  those  conditions 
be  performed  only  by  the  costly  meana 
of  installing  a  pump  or  compressor  in 
the  lessor's  pipe  line.  Relief  from  the 
covenant  was  therefore  asked  on  the 
ground  that  its  performance  ha4  be- 
come unreasonably  burdensome.  The- 
court  denies  the  relief  sought,  saying 
that  the  company,  having  enjoyed  the 
benefits  of  the  contract,  could*' not 
escape  from  one  of  its  conditions  be- 
cause it  had  become  more  onerous. 

W.A.S. 


ALVIN  D.  BASSELL 

V. 

WEST  VIRGINIA  CENTRAL  GAS  COMPANY. 

Wett  Virginia  Supreme  Court  of  Appeala -^  April  18f  1990* 

(_  w.  Va.  — ,  108  S.  E.  116.) 

lOnes  —  implied  cayenant  against  rapid  exhaustion. 

1.  There  is  no  implied  covenant  or  condition  in  a  lease  of  land  for  gas 
production^  reserving  a  fixed,  annual,  money  rental  for  each  productive 
gas  well  to  be  drilled  on  the  leased  land,  and  securing  to  the  lessor  therein, 
by  a  stipulation,  right  to  free  gas  for  domestic  purposes  on  the  land,  l^t 
the  rent-yielding  periods  or  lives  of  the  wells  shall  not  be  reduced  or 
limited,  nor  the  number  of  rent-yielding  wells  necessary  to  full  develop- 
ment of  the  demised  land,  limited  or  restricted,  by  stin^ulation  or  accelera- 
tion of  the  flow  of  the  gas  from  the  weUs  and  through  the  pipe  lines,  by 
artificial  means  or  methods,  such  as  operation  of  compressors  and  gas 
pumps. 

ISee  note  on  this  question  beginning  on  page  1408.] 


Specific  performance  —  covenant  in 

gas  lease. 

2.  There  is  jurisdiction  in  equity,  to 
compel  specific  performance  of  cove- 
nants in  leases,  violations  of  which  are 
not  adequately  remediable  by  actions  at 

Headnotes  by  Poffibnbargeb,  J. 


law,  and  also  to  enforce  specific  per- 
formance of  a  covenant  in  a  lease  of 
land  for  gas  production,  to  famish  the 
lessor  free  gas  for  domestic  porposea 
from  wells  on  the  leased  land. 
[See  25  R.  C.  L.  285.] 
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Mines  -^  interference  with  domestic 
supply  of  gas. 

3.  The  unrestricted  right  of  the 
lessee  in  a  lease  of  land  for  gas  produc- 
tion, to  operate  its  lines  and  wells  by 
means  of  compressors  and  pumps  and 
thus  reduce  the  gas  pressure  in  the 
portions  of  lines  lying  between  the 
wells  and  such  compressors  and  pumps, 
by  suction,  to  such  an  eactent  as  to  in- 
terrupt and  destroy  the  lessor's  supply 
of  free  gas  for  domestic  purposes  from 
the  wells,  under  a  stipulation  guaran- 
teeing right  thereto,  does  not  absolve 
the  former  from  obligation  and  duty  to 


continue  or  restore  such  supply,  even 
though  it  may  be  expensive  and  incon- 
venient to  do  so. 

[See  note  in  9  A.L.R.  89.] 

—  source  of  supply. 

4.  The  provision  in  the  stipulation 
for  such  free  gas,  that  it  shall  be  taken 
from  the  wells  drilled  on  the  demised 
land,  is  not  of  the  essence  thereof, 
wherefore  the  lessee  may  comply  with 
the  obligation  thereof  by  furnishing 
the  gas  contemplated  by  it,  in  adequate 
quantities  and  for  the  required  period 
of  time,  from  any  other  source. 


Cross  appeals  from  a  decree  of  the  Circuit  Court  for  Harrison  County 
(Maxwell,  J.)  in  favor  of  plaintiff  in  part  only,  in  an  action  brought  to 
enjoin  defendant  from  decreasing  the  supply  of  gas  to  which  plaintiff  is 
entitled  for  domestic  use,  and  from  taking  gas  from  the  wells  in  such 
manner  as  to  shorten  the  life  of  said  wells ;  defendant  appealing  from  so 
much  of  the  judgment  as  limited  his  use  of  the  wells ;  and  plaintiff  appeal- 
ing from  so  much  as  permitted  the  reduction  of  the  gas  pressure  of  the 
wells.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Brannon,  Stathers,  &  Stath-     989;  Jones  v.  Forest  Oil  Co.  194  Pa. 


ers,  for  defendant: 

The  lease,  being  free  from  all  uncer- 
tainty and  ambiguity,  is  not  open  to 
oonsbruction. 

Waldron  v.  Taylor,  52  W.  Va.  284,  45 
S.  E.  836;  Chesapeake  &  0.  R.  Co.  v. 
Miller,  19  W.  Va.  408;  Carnegie 
Natural  Gas  Co.  v.  South  Penn  Oil  Go. 
66  W.  Va.  402,  49  S.  E.  548 ;  9  Cyc.  577, 
588 ;  Benjamin  v.  McGonnell,  9  111.  586, 
46  Am.  Dec.  474;  1  Beach,  Contr.  §§ 
708,  704;  Jones  v.  Forest  Oil  Co.  194  Pa. 
379,  48  L.R.A.  748,  44  Atl.  1074,  20 
Mor.  Min.  Rep.  350;  Westmoreland  & 
C.  Natural  Gas  Co.  v.  De  Witt,  180  Pa. 
285,  5  L.R.A.  781, 18  AtL  724. 

The  construction  given  by  the  court 
to  the  lease  is  such  as  practically  to 
prohibit' the  use  by  the  defendant  of  its 
compressor  or  compressors  to  an  extent 
necessary  to  make  them  valuable  and 
useful,  and  is  in  violation  of  the  rights 
ef  the  defendant  under  its  lease  from 
the  plaintiff. 

2  Page,  Contr.  p.  1689,  note  1; 
National  Home  Bldg.  &  L.  Asso.  v. 
Home  Sav«  Bank,  181  lU.  85,  64  L.R.A. 
399,  72  Am.  St  Rep.  245,  54  N.  E.  619 ; 
9  Cyc.  582,  subd.  C;  Monk  v.  Barnett, 
113  Va.  635,  75  S.  E.  185;  Ballard  v. 
Tomlison,  L.  R.  26  Ch.  Div.  194 ;  Hath- 
om  V.  Natural  Carbonic  Gas  Co.  194  N. 
Y.  326,  23  L.R.A.(N.S.)  436,  128  Am. 
St  Rep.  555,  87  N.  E.  504, 16  Ann.  Gas. 


379,  48  LJR.A.  748,  44  Atl.  1074,  20 
Mor.  Min.  Rep.  350;  1  Thornton,  Oil  & 
Gas,  3d  ed.  §  258,  p.  397 ;  Fanker  v.  An- 
derson, 173  Pa.  86,  34  Atl.  434;  Mary 
Helen  Coal  Co.  v.  Hatfield,  75  W.  Va. 
148,  83  S.  E.  292;  Westmoreland  &  C. 
Natural  Gas  Co.  v.  De  Witt,  130  Pa.  235, 
5  L.R.A.  731,  18  Atl.  724;  Hague  v. 
Wheeler,  157  Pa.  324,  22  L.RJI.  141,  37 
Am.  St  Rep.  736,  27  AtL  714;  People's 
Gas  Co.  V.  Tyner,  181  Ind.  277,  16 
LJI.A.  443,  31  Am.  St  Rep.  488,  81  N. 
E.  59,  17  Mor.  Min.  Rep.  481 ;  West  v. 
Kansas  Natural  Gas  Co.  221  U.  S.  229, 
55  L.  ed.  716,  35  L.R.A.  (N.S.)  1193,  31 
Sup.  Ct  Rep.  564. 

The  limitation  made  by  the  decree 
upon  the  right  of  the  defendant  to  take 
gas  from  any  one  Of  said  seven  wells  be- 
yond what  it  can  obtain  by  natural  flow, 
with  service  line  connected  with  only 
one  well,  is  in  violation  of  its  charter 
right,  the  state  Constitution,  the  Fed- 
eral Constitution,  and  the  terms  of  its 
lease. 

Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct 
Rep.  576,  20  Mor.  Mhi.  Rep.  466;  West 
v.  Kansas  Natural  Gas  Co.  221  U.  S. 
229,  55  L.  ed.  716,  85  L.R.A.(N.S.) 
1198,  81  Sup.  Ct  Rep.  564;  MiU  Creek 
Coal  &  Coke  Co.  v.  Public  Service  Com- 
mission, —  W.  Va.  — ,  7  A.L.R.  1081, 
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P.U.R.1920A,  704,  100  S.  E.  562;  Fank- 
er  V.  Anderson,  178  Pa.  86,  84  Atl.  434 ; 
Mary  Helen  Coal  Co.  v.  Hatfield,  75  W. 
Va.  148,  83  S.  E.  292 ;  Harbert  v.  Hope 
Natural  Gas  Co.  76  W.  Va.  207,  L.R.A. 
1915E,  570,  84  S.  E.  770;  Lowther  Oil 
Co.  V.  Miller-Sibley  Oil  Co.  53  W.  Va. 
601,  97  Am.  St.  Rep.  1027,  44  S.  E.  433, 
22  Mor.  Min.  Rep.  656 ;  Funk  v.  Halde- 
man,  53  Pa.  239,  7  Mor.  Min.  Rep.  203 ; 
McKnight  v.  Manufacturers'  Naturd 
Gas  Co.  146  Pa.  185,  28  Am.  St.  Rep. 
790,  23  Atl.  164,  17  Mor.  Min.  Rep.  429 ; 
Parish  Fork  Oil  Co.  v.  Bridgewater  Gas 
Co.  51  W.  Va.  585,  59  L.R.A.  566,  42  S. 
E.  655,  22  Mor.  Min.  Rep.  145 ;  Eastern 
Oil  Co.  V.  Coulehan,  65  W.  Va.  531,  64 
S.  E.  836 ;  South  Penn  Oil  Co.  v.  Snod- 
jgrrass,  71  W.  Va.  444,  43  L.R.A.  (N.S.) 
848,  76  S.  E.  961 ;  Hathom  v.  Natural 
Carbonic  Gas  Co.  194  N.  Y.  326,  23 
L.R.A.(N.S.)  436,  128  Am.  St.  Rep.  555, 
87  N.  E.  504,  16  Ann.  Cas.  989 ;  Ballard 
V.  Tomlinson,  L.  R.  26  Ch.  Div.  194; 
Kelley  v.  Ohio  Oil  Co.  57  Ohio  St.  317, 
39  L.R.A.  765,  63  Am.  St.  Rep.  721,  49 
N.  E.  399 ;  Atkinson  v.  Virginia  Oil  & 
Gas  Co.  72  W.  Va.  707,  48  L.R.A.(N.S.) 
167,  79  S.  E.  647 ;  Pence  v.  Carney,  58 
W.  Va,  698,  6  L.R.A.(N.S.)  266,  112 
Am.  St.  Rep.  963,  52  S.  E.  702 ;  Schoon- 
over  V.  Bright,  24  W.  Va.  698 ;  Becker  v. 
McGraw,  48  W.  Va.  589,  37  S.  E.  532. 

The  decree  is  in  violation  of  the 
rights  of  the  defendant  under  the  com-> 
merce  clause  of  the  Federal  Constitu- 
tion. 

Mugler  V.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Re 
Jacobs,  98  N.  Y.  99,  50  Am.  Rep.  636; 
Leisy  v.  Hardin,  135  U.  S.  108,  34  L.  ed. 
128,  3  Inters.  Com.  fiep.  36,  10  Sup.  Ct. 
Rep.  681;  Cooley,  Const.  Lim.  pp.  595, 
720 ;  Mill  Creek  Coal  &  Coke  Co.  v.  Pub- 
lic Service  Commission,  —  W.  Va.  — f  7 
A.L.R.  1081,  P.U.R.1920A,  704,  100  S. 
E.  557. 

The  decree  impairs  the  obligation  of 
the  contract  between  the  plaintiff  and 
the  defendant,  represented  by  its  char- 
ter. 

Black,  Const.  Law,  617,  and  notes; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629 ;  Virginia  De- 
velopment Co.  V.  Crozer  Iron  Co.  90  Va.. 
126,  44  Am.  St.  Rep.  893,  17  S.  E.  806. 

Mr.  E.  D.  Lewis,  for  plaintiff : 

The  bill  and  supplemental  bill  state 
a  case,  and  equity  has  jurisdiction  in 
the  premises. 

Archer,  Oil  &  Gas,  164;  Simpson  v. 
343,  62  N.  E.  753;  Harbert  v.  Hope 
Pittsburgh  Plate  Glass  Co.  28  Ind.  App. 


Natural  Gas  Co.  76  W.  Va.  207,  L.R,A. 
1915E,  570,  84  S.  E.  770;  Hall  v.  Phil- 
adelphia Co.  72  W.  Va.  573,  78  S.  E. 
755;  High,  Inj.  1106,  T  1122. 

The  court  below  should  have  entered 
an  order  restraining  the  gas  company 
from  operating  its  compressor,  or  com- 
pressors, in  such  manner  as  to  interfere 
with  the  supply  of  gas  reasonably  nec- 
essary for  the  plaintiff  for  dcnnestic  use 
for  four  dwelling  houses  on  his  prem- 
ises^ and  also  restraining  the  gas  com- 
pany from  operating  said  compressor, 
or  compressors,  in  such  manner  as  to 
materially  shorten  the  life  of  said  wells. 

Pittsburgh  &  W.  V.  Gas  Co.  v.  Rich- 
ardson,  —  W.  Va.  — ,  9  A.L.R.  86, 
P.U.R.1920A,  184,  100  S.  E.  220;  Har- 
bert  V.  Hope  Natural  Gas  Co.  76  W.  Va. 
207,  L.R.A.1915E,  570,  84  S.  E.  770; 
HaU  V.  Philadelphia  Co.  72  W.  Va.  573, 
78  S.  E.  755;  2  High,  Inj.  p.  1118; 
Thornton,  Oil  &  Gas,  3d  ed.  p.  395; 
Archer,  Oil  &  Gas  p.  44,  §  3. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  cause  in  which  this  appeal 
v^'^as  taken  involves  novel  questions. 
One  purpose  of  the  bill  filed  by  the 
lessor  in  an  oil  and  gas  lease  is  pre- 
vention of  the  use,  by  the  lessee,  of 
compressors  and  pumps,  in  the  oper- 
ation of  gas  v^ells,  in  such  manner 
as  to  increase  the  gas  production  of 
the  wells  now  operated  on  the  prem- 
ises and  thus  curtail  their  lives  or 
productive  periods  and  limit  the 
number  of  wells  necessary  to  full 
development  of  the  property,  to  the 
detriment  of  the  lessor  in  two  ways  : 
reduction  of  the  period  of  annual 
rental  for  each  well,  and  limitation 
of  the  number  of  wells  drilled  and 
to  be  drilled,  yielding  such  rentals. 
The  other  is  restoration  to  the  lessor 
of  a  supply  of  free  gas  for  domestic 
use  in  certain  houses  on  the  land, 
from  the  wells,  reserved  and  stipu- 
lated for  in  the  lease  and  furnished 
for  some  time,  but  incidentaUy  inter- 
rupted and  discontinued  by  the  use 
of  the  compressors  and  pumps. 
Both  purposes  would  be  accom- 
plished, according  to  the  claims  and 
contentions  of  the  plaintiff,  by  sup- 
pression of  the  use  of  the  compres- 
sors and  pumps. 

The  decree  entered  in  the  cause  is 
unsatisfactory  to  both  parties.    It 
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enjoins  and  restrains  the  defendant 
'^from  so  using  and  operating  its 
compressor,  or  pump  station  or  sta- 
tions, as  to  relieve  or  reduce  atmos- 
pheric pressure  at  the  mouths  of  the 
gas  wells  situate  on  the  plaintiff's 
land,  thereby  creating  suction  in- 
creasing the  natural  flow  of  gas 
from  said  wells,''  but  permits  it  to 
use  its  compressors  and  pumps,  sub- 
ject to  the  limitation  so  prescribed. 
Complaining  of  the  restraint  put 
upon  it  in  tiie  use  of  the  wells,  the 
defendant  has  appealed,  and  the 
plaintiff,  deeming  the  relief  granted 
to  be  practically  worthless  to  him, 
since  it  permits  reduction  of  the  gas 
pressure  of  the  wells,  has  cross  as- 
signed error.  Recognizing  the  fair- 
ness and  justice  of  the  plaintiffs 
demand  for  restoration  of  gas  to  his 
dwelling  houses,  if  not  his  right  to 
it,  the  defendant  offered,  in  the 
course  of  the  proceedings,  to  fur- 
nish it  from  wells  or  sources  other 
than  the  wells  on  the  lease,  and  re- 
newed the  offer  before  submission, 
and  filed  its  written  offer  to  do  so, 
in  the  cause. 

If  there  is  any  merit  in  the  plain- 
tiff's bill,  the  demurrer  to  it  was 
properly  overruled,  for  there  is  ju- 
risdiction in  equity  to  enforce  spe- 
cific performance  of 
perfam«B«c-  coveuauts  of  a  lease, 
lew*""*  **  •*•  violations  of  which 

are  not  adequately 
remediable  by  an  action  at  law« 
Carnegie  Natural  Gas  Co.  v.  South 
Penn  Oil  Co.  56  W.  Va.  402,  415, 
49  S.  E.  548. .  There  is  such  juris- 
diction also  to  enforce  a  covenant  in 
an  oil  and  gas  lease,  to  furnish  the 
lessor  free  gas  for  domestic  pur- 
poses, from  the  wells  on  the  lease. 
HaU  v.  Philadelphia  Co.  72  W.  Va. 
573,  78  S.  E.  755 ;  Harbert  v.  Hope 
Natural  Gas  Co.  76  W.  Va.  207, 
L.R.A.1915E,  570,  84  S.  E.  770. 

PlaintifTs  claims  of  right  to  pres- 
ervation of  the  productive  and 
rental-yielding  periods  or  lives  of 
the  wells  on  his  lands  and  the  num- 
ber of  wells  necessary  to  full  de- 
vdopment  of  the  lease  as  deter- 
mined by  the  natural  flow  of  gas 
from  the  wells  and  through  the  pipe 


109  a,  B.  116.) 

lines,  to  the  end  that  each  well  may 
yield  its  rent  for  a  longer  period  of 
time  than  is  possible  when  artificial 
means  are  used  to  stimulate  or  ac- 
celerate the  fiow  of  gas,  and  that 
more  rent-yielding  wells  may  be 
necessary  than  are  requisite  when 
such  artificial  means  are  adopted, 
stand  upon  no  express  covenant  or 
condition  in  the  lease.  He  insists, 
however,  that  limitations  upon  his 
right  to  rents,  by  adoption  of  such 
means  or  methods  of  operation,  are 
forbidden  by  an  im-  _  .  ,  ,.  ^  * 
plied    covenant    or  SIvlJtiiT''"** 


condition]  and,  to  3tiiV„;»^** 
sustain  this  posi- 
tion, he  invokes  the  rule,  that  the 
intention  of  the  parties  to  a  contract 
is  to  be  ascertained  by  consideration 
of  its  terms  and  provisions,  in  the 
light  of  the  nature  of  the  subject- 
matter,  the  situation  and  purposes 
of  the  parties,  and  the  conditions 
and  circumstances  prevailing  at  the 
time  of  the  execution  thereof.  At 
the  date  of  the  lease,  gas  compres- 
sors were  not  used  in  ^e  neighbor- 
hood of  his  wells,  for  acceleration  of 
the  flow  of  gas,  nor  to  facilitate 
transportation  thereof  through  the 
pipe  lines ;  but  they  were  in  use  in 
some  other  sections  of  the  country. 
There  is  no  proof,  however,  that  he 
had  any  knowledge  of  the  fact,  nor 
that  he  contemplated  the  use  thereof 
iQ  connection  with  any  wells  that 
might  be  drilled  on  the  leased  land. 
Nevertheless,  both  parties  must  be 
deemed  to  have  known  the  gas  in 
the  land,  if  any,  was  to  be  taken  out 
and  used  as  a  commodity.  It  was 
to  be  transported  from  the  premises 
to  pointe  at  which  it  could  be  sold 
and  devoted  to  various  uses  and  pur- 
poses. ,  The  lessor  must  be  deemed 
to  have  known,  also,  that  the  com- 
mercial disposition  of  the  large 
quantities  of  gas  that  might  be 
found  in  his  and  other  lands  in  that 
section  of  the  stete  would  involve 
the  outlay  of  vast  amounte  of  money 
in  the  drilling,  equipment,  and  oper- 
ation of  wells  and  construction  and 
operation  of  pipe  lines  and  other 
facilities.  It  cannot  be  doubted  that 
he  knew  the  wells  on  his  premises 
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were  to  be  or  mi^rht  be  connected 
up  with  a  huge  system  of  transpor- 
tation and  delivery,  reaching  distant 
places  and  supplying  large  popula- 
tions with  gas  for  municipal,  indus- 
trial, and  domestic  purposes;  nor 
that  he  had  reason  to  believe  the 
demands  of  the  capital  invested  and 
the  industries  and  populations  to  be 
supplied  might  require  the  adoption 
of  such  means  and  methods  of  oper- 
ation as  would  make  the  wells  jaeld 
their  gas  as  rapidly  and  volumi- 
nously as  possible.  Having  thus 
made  a  contract  by  which  the  gas 
in  his  land  might  be  connected  up 
with,  and  made  a  factor  in,  the  in- 
dustry, commerce,  and  domestic  life 
of  the  country,  he  may  well  be 
deemed  to  have  intended  it  to  be 
taken  out  and  marketed  in  conform- 
ity with  the  requirements  of  indus- 
trial, commercial,  and  domestic  life, 
as  other  commodities  are,  except  in 
so  far  as  he  may  have  placed  re- 
strictions upon  production  and  de- 
livery for  such  purposes,  by  express 
stipulation.  He  executed  the  lease 
and  conferred  this  right  in  an  age 
of  rapid  and  startling  invention, 
which  wrought  its  wonders  and 
transformations  in  no  department 
of  human  activity  more  suddenly, 
progressively,  and  radically  than  in 
mining,  transportation,  and  enlarge- 
ment of  enterprises  and  undertak- 
ings. Parties  to  contracts  are  heldi 
in  the  absence  of  agreements  to  the 
contrary,  to  have  contemplated 
modifications  of  their  relations  un- 
der their  contracts,  by  the  develop- 
ment of  improvements  and  new 
methods  in  the  progress  of  science 
and  invention.  ''The  common  law 
is  the  living  science  of  justice,  and 
adapts  the  application  of  fixed  prin- 
ciples to  changes  in  the  affairs  of 
men.''  Mr.  Justice  Mitchell,  in 
Saltsburg  Gas  Co.  v.  Saltsburg,  138 
Pa.  250,  259,  10  L.R.A.  198,  20  Atl. 
844.  This  principle  was  applied  in 
Hall  V.  Philadelphia  Co.  72  W.  Va. 
678,  78  S.  E.  755,  and  Pittsburgh 
&  W.  V.  Gas  Co.  V.  Richardson,  — 
W.  Va.  — ,  9  A.L.R.  86,  P.U.R. 
1920 A,  184,  100  S.  E.  220.    It  was 


recognized  also  in  Belcher  v.  Big 
Pour  Coal  &  Coke  Co.  68  W.  Va. 
716,  70  S.  E.  712. 

It  cannot  be  assumed  nor  enter- 
tained as  sound  argument  that  the 
reservation  of  an  annual  rental  per 
well,  instead  of  a  meter  rate,  as  com- 
pensation for  the  gas  or  tiie  right 
to  take  it  out,  was  based  upon  the 
idea  of  undisturbed  natural  flow. 
The  rental  bears  no  relation  to  the 
quantity  of  gas  contemplated  or  ac- 
tually produced.  It  was  compensa- 
tion fixed  in  advance  of  production 
and  without  any  definite  knowledge 
as  to  what  the  production  would  be. 
Hence  the  rental  reserved  was  the 
same  for  wells  of  light  production 
and  wells  of  heavy  production.  In 
respect  of  the  adequacy  of  the  com- 
pensation and  the  duration  of  tibe 
annual  rentals,  the  contract  was 
manifestly  one  of  hazard.  Being 
such,  it  ai^rues  nothing  in  support 
of  the  construction  contended  for. 

Nor  can  the  stipulation  for  free 
gas  for  domestic  purposes  be  re- 
garded as  one  having  prolongation 
of  the  lives  of  the  wells  for  one  of 
its  purposes.  While  free  gaa  was 
part  of  the  consideration  for  the 
estate  or  right  granted  by  the  lease, 
the  stipulation  securing  it  is  silent 
as  to  the  duration  of  the  right.  It 
is  clearly  collateral  and  subordinate 
in  character.  Under  the  free  gas 
stipulation,  the  right  was  not  to 
accrue,  except  in  the  event  of  pro- 
duction. When  it  accrued,  it  came 
from  the  production  and  was  merely 
incidental  thereto.  Besides,  it  was 
a  provision  customarily  inserted  in 
all  gas  leases,  not  to  control  produc- 
tion or  operation  of  the  wells  in  any 
sense,  but  to  secure  free  gas  for 
domestic  purposes.  If  the  lease  had 
reserved  compensation  by  meter 
rate,  it  would  have  contained  the 
same  free-gas  clause.  Such  being 
its  obvious  character  and  purpose, 
it  cannot  be  permitted  to  work  a 
limitation  upon  the  lessee's  methods 
of  operation. 

But  in  no  event,  nor  under  any 
circumstances,  can  the  lessee  escape 
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the  obligation  of  its  contract  to 

-interference  fUlHish       free       gM 

wttk  aome»ti«  for  domestic  use  m 
-ppiy  of  »«..      ^jj^    j^^j,    dwelling 

houses  upon  the  land,  if  required, 
while  it  operates  any  well  under  the 
lease.  The  lessor's  right  to  such 
gas,  although  collateral,  subordi- 
nate, and  incidental  in  character,  is 
as  clearly  conferred  as  that  of  the 
lessee  to  produce  the  gas  from  the 
land.  While  the  lease  says  he  shall 
have  such  supply  from  any  well 
drilled  on  the  premises,  this  part  of 

the  provision  is  not 
of  the  essence  of  the 
stipulation.  Gas 
from  any  other  wells  or  from  any 
of  the  lessee's  gas  lines  in  the  neigh- 
borhood will  answer  his  purposes 
just  as  well  as  the  gas  from  the 
wells  on  his  land,  provided  he  ob- 
tains it  in  sufficient  quanti^  and  for 
the  same  period  of  time  that  such 
wells  would  furnish  it.  This  con- 
clusion harmonizes  with  a  principle 
applied  in  Harbert  v.  Hope  Natural 
Gas  Co.  76  W.  Va.  207,  L.R.A. 
1915E,  570,  84  S.  E.  770.  Right  in 
the  lessee  to  operate  the  wells  so 
as  to  reduce  the  gas  pressure  in  the 
lines  below  the  point  at  which  they 
will  furnish  free  gas,  under  the 
stipulation,  is  not  inconsistent  with 
duty  on  its  part  to  perform  its  im- 
plied covenant  to  furnish  the  lessor 
free  gas.  Both  are  manifestly  prac- 
ticable, and  the  latter  should  be  per- 
formed, even  though  performance 
thereof  should  involve  expense.    A 


103  8.  B.  116.) 

line  can  be  iattached  to  the  discharg- 
ing section  of  the  main  in  which  the 
pump  works,  and  led  back  into  the 
region  of  the  wells.  If  necessary. 
No  doubt  the  lessee  derives  large 
profits  from  the  use  of  its  compres- 
sors or  pumps«  In  doing  so,  it  inci- 
dentally destroys  the  lessor's  supply 
of  gas.  It  is  therefore  neither  un- 
reasonable nor  inequitable  to  re- 
quire it  to  restore  that  supply  in 
some  way,  even  though  the  restora- 
tion should  entail  considerable  ex- 
pense. 

The  lessor  has  proceeded  upon  the 
theory  of  his  absolute  right  practi- 
cally to  prevent  the  use  of  the  plain- 
tifTs  compressors,  in  so  far  as  it 
affects  his  wells,  and  thus  prolong 
their  lives,  induce  tiie  drilling  of 
more  of  them,  and  secure  restora- 
tion of  his  supply  of  gas.  Accord- 
ingly, he  rejected  the  offer  of  the 
lessee  to  furnish  free  gas  from  a 
source  other  than  the  wells  on  his 
land.  Now,  that  he  is  unable  to 
accomplish  all  of  his  purposes,  or 
any  of  them,  by  the  miethod  he  has 
adopted,  he  may  desire  to  avail  him- 
self of  the  right  to  have  his  supply 
of  gas  for  domestic  purposes  re- 
stored. If  he  does,  no  reason  why 
he  may  not  do  so  by  proper  proce- 
dure in  this  cause  is  perceived. 

Agreeably  to  the  principles  and 
conclusions  herein  stated,  the  decree 
complained  of  will  be  reversed,  and 
the  cause  remanded. 

Petition  for  rehearing  denied  May 
19,  1920. 


ANNOTATION. 

Right  to  ttimulate  flow  of  natural  gas  by  artificial  meant  so  as  to  reduce  rent- 
yielding  periods  or  number  of  rent-yielding  wells. 


The  reported  case  (Bassell  v.  West 
VniGiNiA  Central  Gas  Co.  ante,  1898) 
is  apparently  the  only  decision  dealing 
with  the  right  of  the  lessee  in  a  gas 
lease  to  stimulate  the  flow  of  natural 
gas  by  artificial  means,  so  as  to  reduce 
the  rent-yielding  periods  or  the  num- 
er  of  tent-yie]iing  wells. 

In  that  case^  it  appeared  that  the 
lessee   under   a   gas    lease   installed 


compressors  and  pumps  to  stimulate 
the  flow  of  the  gas.  The  effect  thereof 
was  to  curtail  the  productive  periods 
of  the  wells  and  to  limit  the  number  of 
wells  necessary  to  the  full  develop- 
ment of  the  property.  It  was  argued 
by  the  lessor  that  the  reservation  of 
an  annual  rental  per  well,  instead  of  a 
meter  rate,  as  compensation  for  the 
gas,  was  based  on  the  idea  of  its  un« 
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disturbed  natural  flow.  Denying  this 
contention,  the  court  says  that  the 
rental  bore  no  relation  to  the  quantity 
of  gas  contemplated  or  actually  pro- 
duced ;  that  it  was  compensation  fixed 
in  advance  of  production  and  without 
any  definite  knowledge  as  to  what  the 
production  would  be,  being  the  same 
for  wells  of  light  production  and  wells 
of  heavy  production,  so  that  in  respect 
to  the  adequacy  of  the  compensation 
and  the  duration  of  the  annual  rentals, 
the  contract  was  manifestly  one  of 
hazard. 

The  reported  case  was  discussed  in 
another  connection  in  Pittsburgh  &  W. 
V.  Gas  Co.  V.  Nicholson  (W.  Va.)  ante, 
1392,  wherein  it  was  held  that  a  lessee 


may  use  compressors  in  the  operation 
of  gas  wells,  provided,  however,  where 
a  free-gas  clause  is  involved,  that  he 
must  supply  the  reiasonable  necessities 
of  the  lessor  from  some  other  source. 
It  has  been  held  that  a  pump  may 
lawfully  be  used  by  the  lessee  of  oil 
and  gas  lands  for  the  purpose  of  in- 
creasing a  well's  production  of  oil  and 
gas  by  suction,  although  the  produc- 
tion of  oil  and  gas  in  wells  on  adjoin- 
ing lands  is  thereby  diminished.  Jones 
V.  Forest  Oil  Co.  (1900)  194  Pa.  379,  43 
L.R.A.  743,  44  AtL  1074,  20  Mor.  Min. 
Rep.  350.  Thifi  case  and  others  of  the 
same  class,  are  without  the  scope  of 
this  annotation*  A,  S.  M« 
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UNITED  STATES  OP  AMERICA  et  al. 


RAYMOND  Concrete  pile  company,  Appt, 

V. 

STANDARD  OIL  COMPANY  OP  NEW  JERSEY  et  aL 

VnUed  Statea  CircuU  Court  of  Appeals,  Fourth  CircuU '^  January  0,  lUldO* 

(—  C.  C.  A.  — ,  264  Fed.  66.) 

C<mtract  —  constnicti<Mi  —  liability  of  owner  for  loss  by  fire. 

Injury  to  property  of  strangers  by  fire  negligently  set  out  by  servants 
of  the  contractor  is  within  the  provision  of  a  construction  contract  by 
which  the  owner  assumes  liability  for  any  expense  incurred  in  connection 
with  any  accident  or  damage  upon  person  or  property,  not  covered  by 
insurance. 

ISee  note  on  this  question  beginning  on  page  1409.] 


Appeals  by  defendants  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  District  of  Maryland  (Rose,  J.)  in  favor  of  libellants  in 
consolidated  suits  brought  to  recover  damages  for  loss  by  fire,  alleged  to 
have  been  negligently  set  out  by  an  employee  of  defendant  Pile  Company. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knapp  and  Woods,     Keating,  John  M.  Wo<^ey,  Robert  S. 


Circuit   Judges,   and   Webb,   District 
Judge. 

Messrs.  Ritchie^  Janney,  &  Stuart, 
Kirlin,    Woolsey,    &    Hickox,    Cletus 


Williams,  and  James  H.  Herbert,  for 

appellant  Standard  Oil  Company: 

In  any  event,  the  provisions  of  the 
contract  were  not  intended  to  indem- 
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nify  the  Raymond  Company  for  the  re- 
sults of  the  Raymond  Company's  own 
negligence. 

Sanf  ord  v.  Brown  Bros.  Co.  208  N.  Y. 
90,  50  L.R.A.(N.S.)  778, 101  N.  E.  797; 
Filliter  v.  Phippard,  11  Q.  B.  347,  116 
Eng.  Reprint,  506,  17  L.  J.  Q.  B.  N.  S. 
89,  12  Jur.  202;  Gillet  v.  Bank  of 
America,  160  N.  Y.  549,  55  N.  E.  292 ; 
Webb  V.  Rome,  W.  &  O.  R.  Co.  49  N.  Y. 
421,  10  Am.  Rep.  889;  Musgrove  v. 
Pandelis,  35  Times  L.  R.  202,  affirmed 
in  [1919]  1  K.  B.  314;  Hoifman  v. 
King,  160  N.  Y.  618,  46  L.R.A.  672,  73 
Am.  St.  Rep.  715,  55  N.  E.  401 ;  Rogers 
V.  Atlantic,  G.  &  P.  Co.  213  N.  Y.  246, 
L.R.A.1916A,  787,  107  N.  E.  661,  Ann. 
Cas.  1916C,  877;  Lillibridge  v.  McCann, 
117  Mich.  84,  41  L.R.A.  381,  72  Am.  St. 
Rep.  553,  75  N.  W.  288,  4  Am.  Neg. 
Rep.  305;  Canada  Southern  R.  Co.  v. 
Phelps,  14  Can.  S.  C.  132,  1  Enc. 
L.  &  P.  227 ;  United  States  Mut.  Acci. 
Asso.  V.  Barry,  131  U.  S.  100, 
83  L.  ed.  60,  9  Sup.  Ct.  Rep.  755; 
Manhattan  R.  Co.  v.  Cornell,  54 
Hun,  292,  7  N.  Y.  Supp.  557,  affirmed  in 
(1891)  130  N.  Y.  637,  29  N.  E.  151; 
North  American  R.  Constr.  Co.  v.  Cin- 
cinnati Traction  Co.  97  C.  C.  A.  32,  172 
Fed.  214;  San  Antonio  &  A.  P.  R.  Co.  v. 
Adams,  6  Tex.  Civ.  App.  102,  24  S.  W. 
839. 

Mes{»rs.  William  L.  Marbury,  L.  Ver- 
non Miller,  Grins,  Baldwin,  &  Bald- 
win,  Marbury,  Gosnell,  &  Williams^  - 
and  Martin  Conboy  for  appellant  Pile 
Company. 

Mr.  Samnel  K.  Dennis  for  the  Unit- 
ed States. 

Messrs.  H.  N.  Abercrombie  and  J. 
Craig  MdLAnahan  for  appellee  Trans- 
portation Company. 

Woods,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  substantial  issue  is  whether, 
as  between  themselves,  the  Standard 
Oil  Company  or  the  Raymond  Con- 
crete Pile  Company  should  bear  the 
losses  sustained  by  libellants  from 
an  oil  fire  in  Baltimore  harbor  which 
occurred  on  November  22,  1918. 
The  Raymond  Company  on  June  17, 
1918,  agreed  in  writing  with  the 
Standard  Oil  Company  to  construct 
a  new  reinforced  concrete  pier  60  by 
130  feet,  and  to  remove  the  old  piers. 
The  contract  provided  that  the  Ray- 
mond Company,  as  agent  of  the  Oil 
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Company,  was  to  direct,  the  work 
through  its  officers,  and  hire  and  dis- 
charge laborers.  It  was  to  receive 
as  compensation  12^  per  cent  of  the 
cost  of  the  work,  not  exceeding  $20,- 
000,  and  a  specified  rental  for  certain 
machinery  furnished.  The  Oil  Com- 
pany was  to  pay  all  cost  of  the  work, 
which  it  was  expressly  stipulated 
would  include  (a)  cost  of  material, 
machinery,  and  labor;  (b)  cost  or 
rental  and  maintenance  of  small 
tools,  supplies,  and  construction 
equipment  used,  lost,  or  destroyed  in 
or  about  the  work;  (c)  transporta- 
tion charges;  (d)  cost  and  mainte- 
nance of  work  office,  including  sal- 
aries of  superintendent  and  other 
officers;  (e)  the  cost  of  insurance, 
and  any  expense  incurred  in  connec- 
tion with  any  accident  or  damage  to 
person  or  property;  (f)  the  cost  at 
salary  rates  of  men  in  engineering 
and  drafting  department  of  the  Ray- 
mond Company^s  New  York  office; 
(g)  any  traveling  expenses  or  ex- 
penses of  similar  character,  and  any 
other  expenditures  which  we  may 
make  in  connection  with  this  work, 
except  for  items  specified  in  §  1,  as 
furnished  at  our  expense. 

On  the  same  day  the  stipulation  as 
to  accidents  was  made  more  definite 
by  an  agreement  ''that  any  expense 
incurred  in  connection  with  any  ac- 
cident or  damage  upon  person  or 
property,  not  covered  by  insurance, 
shall  be  considered  a  part  of  the  cost 
of  this  work ;  but  no  fee  shall  be  paid 
the  contractor  on  such  cost." 

The  Raymond  Company  at  the 
time  of  the  fire  was  using  in  the 
work  two  pile  drivers.  The  water 
was  covered  with  a  film  of  inflam- 
mable oil,  which  had  accumulated 
from  the  operations  of  the  Standard 
Oil  Company.  Into  this  oil  area  a 
number  of  small  pieces  of  floating 
wood  had  been  carried  by  the  wind. 
There  was  evidence  to  the  effect  that 
there  had  settled  down  over  this  film 
of  oil  an  inflammable  and  explosive 
gas,  produced  from  naphtha  distil- 
late which  had  leaked  from  the  ad- 
jacent pipe  line  of  the  Standard  Oil 
Company.    It  was  the  habit  of  the 
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firemen  of  the  pile  drivers  to  empty 
the  ashes  from  the  fire  box  of  the 
engine  over  the  side  into  the  water. 
The  men  on  the  pile  driver  were  fre- 
quently cautioned  by  officials  of  the 
Rajmiond  Company  and  the  Stand- 
ard Oil  Company  not  to  cast  hot 
coals  into  the  water.  About  2  o'clock 
in  the  afternoon  of  November  22, 
1918,  the  fireman  threw  ashes  into 
the  water,  and  very  soon^  after  the 
oil,  and  perhaps  gas  also,  lying  on 
the  water,  caught  fire.  The  fire  ex- 
tended with  great  rapidity  and  vio- 
lence and  caused  the  damage  of 
which  the  libellants  complain. 

Restatement  of  the  testimony  as 
to  the  origin  of  the  fire  would  be  of 
no  value.  The  evidence  seems  to  us 
conclusive  in  favor  of  the  finding  of 
the  district  court  that  it  originated 
from  live-coal  ashes  cast  overboard. 
The  evidence  also  sustains  the  find- 
ing of  the  district  court  that  the  act 
of  the  fireman  in  emptying  the  coal 
ashes  into  the  oil-covered  water  was 
negligent,  and  was  the  proximate 
cause  of  the  fire.  True,  he  had  put 
water  on  them,  and  supposed  all  fire 
had  been  extinguished ;  but  the  dan- 
ger from  a  live  coal  and  the  dis- 
astrous consequences  of  fire  were  so 
obvious  that  hardly  any  precautions 
would  have  been  sufficient  to  justify 
the  act  of  emptying  into  the  water 
ashes  from  coal  recently  burned. 
Yet  we  cannot  doubt  that  the  fire- 
man in  good  faith  believed  that  he 
had  taken  due  precaution,  and  that 
there  was  no  danger  of  fire  from  the 
ashes.  The  element  of  recklessness 
or  wantonness  is  therefore  entirely 
absent. 

It  is  under  these  conditions  that 
the  issue  arises  whether,  under  the 
contract  for  the  work,  the  Raymond 
Company  or  the  Oil  Company,  as  be- 
tween themselves,  should  bear  the 
losses  of  other  persons  due  to  the 
fire.  In  thus  stating  the  issue  we 
have  designedly  left  out  of  view  the 
negligence  alleged  against  the  Oil 
Company  in  having  work  done  which 
required  the  use  of  fire  on  a  pile 
driver  stationed  in  water  which  it 
had  covered  with  inflammable  oil  and 


gas,  for  the  reasons :  (1)  That  this 
condition  was  obvious  to  the  Ray- 
mond Company  when  it  commenced 
the  work ;  and  (2)  that  we  think  the 
contract  itself  imposed  on  the  Oil 
Company  liability  for  damage  result- 
ing from  the  fire,  though  due  to  the 
negligence  of  a  servant  employed  by 
the  Raymond  Company. 

Viewing  the  contract  in  its  entire- 
ty, we  are  unable  to  accept  the  view 
that  the  Oil  Company,  in  assuming 
*'any  expense  incurred  in  connection 
with  accident  of  damage  upon  person 
or  property,  not  covered  by  insur- 
ance,'' meant  accident  in  the  sense 
of  inevitable  or  unavoidable  accident, 
or  an  unexpected  event  resulting  in 
loss,  free  of  the  element  of  negli- 
gence on  the  part  of  the  servants 
employed  in  the  work.  True,  the 
word  is  sometimes  used  in  that  sense, 
as  in  the  statutes  of  6  Anne,  chap. 
31,  and  14  Geo.  III.  chap.  78,  re- 
lating to  exemption  from  communi- 
cated fires  begun  by  accident.  Fil- 
liter  V.  Phippard,  11  Q.  B.  347,  116 
Eng.  Reprint,  506,  17  L.  J.  Q.  B. 
N.  S.  89, 12  Jur.  202 ;  Webb  v.  Rome, 
W.  &  O.  R.  Co.  49  N.  Y.  421, 10  Am. 
Rep.  889 ;  Hoffman  v.  King,  160  N. 
Y.  618,  46  L.R.A.  672,  73  Am.  St. 
Rep.  715,  55  N.  E.  401.  But  these 
statutes  had  no  relation  to  contract. 
They  were  enacted  to  relieve  house- 
holders from  the  harsh  rule  of  the 
common  law  that  one  in  whose  house 
a  fire  originated  was  liable  for  the 
loss  of  other  houses  to  which  the  fire 
was  communicated,  without  respect 
1^  negligence  or  care.  All  that  the 
decisions  mean  is  that  the  statute 
was  not  intended  to  relieve  from  lia- 
bility for  fire  arising  from  negli-  ' 
gence. 

The  word  "accident"  does  not,  in 
its  generally  understood  meaning, 
entirely  exclude  negligence.  The 
Supreme  Court  has  approved  the 
definition  of  accidental  as  "happen- 
ing by  chance;  unexpectedly  taking 
place;  not  according  to  the  usual 
course  of  things;  or  not  as  ex- 
pected.'*  United  States  Mut.  AccL 
Asso.  V.  Barry,  131  U.  S.  100,  33  L. 
ed.  60,  9  Sup*  Ct.  Rep.  766. 
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This  does  not  exclude  the  idea  of 
negligence.  If  one  expects  damage  to 
result  from  his  act  or  omission,  he 
passes  beyond  negligence  to  reck- 
lessness. The  legal  signification  of 
"accident,"  as  now  generally  under- 
stood, has  been  thus  well  stated: 
"Whatever  may  be  the  difficulties 
•  in  giving  a  definition  of  universal  ap- 
pUcation,  it  may  safely  be  said 
that  in  the  legal  contemplation  of  an 
accident,  some  violence,  casualty,  or 
vis  major  is  necessarily  involved; 
and  the  fact  that  the  negligence  of 
the  person  injured  contributed  to 
produce  the  result  will  not  make  it 
any  less  an  accident.  Speaking  gen- 
erally, but  with  reference  to  legal 
liabilities,  an  accident  means  any  un- 
intended and  unexpected  occurrence 
which  produces  hurt  or  loss.''  1 C.  J. 
894. 

It  is  true,  as  a  general  rule,  that 
no  one  can  rid  himself  in  advance  of 
the  obligation  to  use  due  care  im- 
posed by  law  or  assumed  by  con- 
tract. So,  here,  the  Rayniond  Com- 
pany cannot  escape  its  liability  to 
the  libellants  by  referring  them  to 
the  contract  with  the  Oil  Company. 
But  the  rule  does  not  extend  to  de- 
nial of  the  right  of  one  about  to  un- 
dertake work  requiring  the  use  of 
fire  and  dangerous  machinery,  to 
contract  with  an  insurance  company, 
or  the  other  party  to  the  contract 
for  the  work,  for  indemnity  against' 
losses  from  the  negligence  of  its  em- 
ployees. In  modem  conception  such 
losses  are  as  certain  in  the  long  run 
as  the  expenditures  for  material, 
labor,  interest  on  money,  insurance, 
and  delay  from  weather  conditions 
or  strikes.  Every  person  who  under- 
takes such  work,  either  for  himself, 
or  as  independent  contractor,  or  as 
a  responsible  agent,  estimates  this 
factor  of  cost  as  an  item  of  business 
risk.  In  this  instance  the  contract 
was  by  the  Raymond  Company  as 
agent  of  the  Oil  Company  to  plan 
and  superintend  the  work,  to  hire 
and  direct  the  laborers.  The  Oil 
Company  assumed  all  other  costs 
and  liabilities  incurred  in  the  course 
of  the  enterprise.    There  is  no  rea- 
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son  why  the  factor  of  liability  for 
accidents  should  not  be  placed  by 
agreement  on  the  Oil  Company's 
side  of  the  contract. 

This  assumption  of  S?»iiS?ction- 
liability  by  the  Oil  liability  of  "" 

Company  of  the  S^flre.'^"*"" 
items  of  outlay  for 
accidents  due  to  occasional  acts  of 
negligence  to  be  expected  of  the 
servants  employed  on  the  work  was 
no  more  unreasonable  or  against 
public  policy  than  the  assumption 
of  the  other  expenses  of  the  work 
which  the  Raymond;  Company  might 
see  fit  to  incur.  As  to  these  mat- 
ters the  obligation  assumed  by 
the  Oil  Company  was  subject  to 
the  implied  duty  of  the  Raymond 
Company  of  due  effort  to  keep 
the  costs  within  reasonable  bounds, 
and  to  use  due  diligence  to  ob- 
tain competent  servants  and  super- 
vise the  work  with  due  care.  In- 
tentional or  reckless  disregard  of 
either  duty  would  have  been  ground 
of  relief  to  the  Oil  Company  on  the 
ground  of  breach  of  the  contract. 
But  there  was  no  other  limitation  to 
the  promise  of  the  defendant  to  pay 
the  costs  and  damages  incident  to 
the  enterprise.  These  conclusions 
are  in  accord  with  Westinghouse,  C. 
K.  &  Co.  v.  Long  Island  R.  Co.  160 
App.  Div.  200,  145  N.  Y.  Supp.  201, 
aflSrmed  in  216  N.  Y.  697, 110  N.  E. 
1051.  We  find  no  other  case  directly 
in  point. 

The  point  is  made  on  the  appeal, 
apparently  for  the  first  time,  that 
the  obligation  assumed  by  the  Oil 
Company  was  limited  to  losses  from 
accident  not  covered  by  insurance, 
and  that  there  was  no  evidence  as  to 
the  insurance.  The  question  of  the 
burden  of  proof  on  this  subject  is  of 
minor  importance.  This  being  an 
admiralty  case,  upon  due  notice  and 
proper .  showing,  this  court  will  en- 
tertain a  motion  by  either  party, 
made  within  twenty  days,  for  leave 
to  take  testimony  on  the  subject  of 
insurance  before  this  court  or  the 
District  Court. 

A  formal  decree  of  afiirmance  will 
be  entered  within  twenty  days,  un- 
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less  either  party  moves  for  leave  to 
take  further  testimony  on  the  ques- 
tion of  insurance. 

Further  testimony  having  been 
taken  by  leave  of  court  on  the  ques- 
tion of  insurance,  and  the  matter 
having  been  further  argued  before 
Pritchard,  Knapp,  and  Woods,  Cir- 
cuit Judges,  Woods,  Circuit  Judge, 
on  May  10,  1920,  filed  the  following 
additional  opinion  ( —  C.  C,  A.  — , 
266  Fed.  690) : 

In  an  opinion  filed  January  6, 
1920  (264  Fed.  66),  this  court  held 
that  the  Standard  Oil  Company 'of 
New  Jersey  was  primarily  liable  to 
the  exemption  of  the  Ra3anond  Con- 
crete Pile  Company  for  losses  to  the 
libellant  by  fire  which  occurred  in 
Baltimore  harbor  on  November  22, 
1918.  This  holding  was  based  on  a 
provision  in  a  contract  for  the  con- 
struction work  to  be  done  by  the 
Raymond  Company  for  the  Stand- 
ard Oil  Company  that  "the  cost  of 
insurance  and  any  expense  incurred 
in  connection  with  any  accident  or 
damage  to  persons  or  property^' 
should  be  borne  by  the  Standard  Oil 
Company,  supplemented  by  a  subse- 
quent stipulation  "that  any  expense 
incurred  iii  connection  with  any  ac- 
cident or  damage  upon  person  or 
property,  not  covered  by  insurance, 
shall  be  considered  a  part  of  the  cost 
of  this  work;  but  no  fee  shall  be 
paid  the  contractor  on  such  cost." 
On  the  subject  of  insurance  the 
opinion  contains  the  following  para- 
graph :  "The  point  is  made  on  the 
appeal,  apparently  for  the  first  time, 
that  the  obligation  assumed  by  the 
Oil  Company  was  limited  to  losses 
from  accident  not  covered  by  insur- 
ance and  that  there  was  no  evidence 
as  to  the  insurance.  The  question 
of  the  burden  of  proof  on  this  sub- 
ject is  of  minor  importance.  This 
being  an  admiralty  case,  upon  due 
notice  and  proper  showing,  this 
court  will  entertain  a  motion  by 


either  party  made  within  twenty 
days  for  leave  to  take  testimony  on 
the  subject  of  insurance  before  this 
court  or  the  district  court." 

On  motion  of  appellant,  Standard 
Oil  Company,  a  commissioner  was 
appointed  to  take  the  testimony  on 
the  subject  of  insurance.  The  tes- 
timony reported  shows  that  the 
Ra3nnond  Company  had  insurance 
against  injuries  to  persons  in  the 
prosecution  of  the  work,  but  no  in- 
surance to  cover  injuries  to  prop* 
erty  of  third  persons.  It  follows 
that  the  liability  of  the  Standard  Oil 
Company  for  the  loss  to  the  libel- 
lants  was  not  affected  by  the  pro- 
vision as  to  insurance. 

The  appellant  at  the  argument 
called  the  attention  of  the  court  to 
the  fact,  brought  out  at  the  refer- 
ence, that  the  Raymond  Company 
carried  insurance  on  its  own  ma- 
chinery and  appliances  rented  to  the 
Standard  Oil  Company  for  the  pur- 
pose of  the  work,  and  that  it  did 
not  charge  the  premiums  paid  for 
that  insurance  to  the  Standard  Oil 
Company  as  a  part  of  the  expenses 
of  the  work.  It  was  insisted  that 
this  circumstance  was  such  newly 
discovered  evidence  as  would  re- 
quire the  court  to  reconsider  the 
construction  of  the  contract  and  the 
whole  question  of  the  liability  of  the 
Standard  Oil  Company.  Even  un- 
explained, the  fact  would  not  be  of 
such  significance  as  to  warrant  a  r^ 
trial  of  the  issue.  It  is  satisfactori- 
ly explained,  however,  in  the  follow- 
ing testimony  of  the  secretary  of  the 
Raymond  Company :  "The  fire  in- 
surance policies  were  written  cover- 
ing one  year,  and  as  the  pile  drivers 
were  used  in  this  work  for  only  a 
few  days  at  a  time,  the  item  seemed 
too  small  to  apportion,  and  hence 
no  part  of  the  insurance  premiums 
were  charged  to  this  work." 

A  decree  will  be  entered,  affinn- 
ing  the  decree  of  the  District  Couit 
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Wliat  it  ''accident"  within  provision  of  bond  or  contract  indemnifying  against 
damage  or  injury  to  person  or  property  by  accident  in  performance  of 
buQding  or  construction  ccmtracL 


A 


4 


In  several  well-considered  cases  it 
has  been  held  that  a  bond  or  agree- 
ment of  a  contractor  to  indemnify  the 
owner  against  damage  to  person  or 
property  by  an  accident  in  the  per- 
formance of  a  building  or  construction 
contract  does  not  apply  to  damage  or 
injury  caused  by  the  negligence  of  the 
owner  or  his  servants.  Mitchell  v. 
Southern  R.  Co.  (1903)  24  Ky.  L.  Rep. 
2388,  74  S.  W.  216;  Manhattan  R.  Co. 
V.  Cornell  (1889)  54  Hun,  292,  7  N.  Y. 
Supp.  557,  affirmed  in  (1891)  130  N.  Y. 
637,  29  N.  E.  151;  Perry  v.  Payne 
(1907)  217  Pa,  252,  11  L.R.A.(N.S.) 
1173,  66  Atl.  553,  10  Ann.  Cas.  589; 
St.  Louis  S.  W.  R.  Co.  v.  Arnold  (1903) 
32  Tex,  Civ.  App.  272.  74  S.  W..  819. 

In  Perry  v.  Payne  (1907)  217  Pa, 
252,  11  L.R.A,(N.S.)  1173,  66  Atl.  553, 
10  Ann.  Cas.  589,  supra,  it  appeared 
that  the  defendant  contractors  gave  a 
bond  to  indemnify  the  owner,  inter 
alia,  against  ''damages  arising  from 
accidents  to  persons  employed  in  the 
construction  of,  or  passing  near,  the 
said  work."  It  further  appeared  that 
after  the  owner  took  possession  of  the 
building,  additional  work  was  required 
to  be  done  by  the  contrflkctor,  and  by 
reason  of  the.  negligent  operation  of 
an  elevator  by  a  servant  of  the  owner, 
an  employee  of  a  subcontractor  was 
killed  while  engaged  in  painting  the 
elevator  shaft.  It  was  held  that  under 
the  bond  of  the  contractors  the  owner 
was  not  entitled  to  recover  from  them 
the  amount  of  a  judgment  obtained 
against  him  for  the  death  of  the  em- 
ployee. The  court  said:  "We  think 
it  clear,  on  reason  and  authority,  that 
a  contract  of  indemnity  against  per- 
sonal injuries  should  not  be  construed 
to  indemnify  against  the  negligence 
of  the  indemnitee,  unless  it  is  so  ex- 
pressed in  unequivocal  terms.  The 
liability  on  such  indemnity  is  so 
hazardous,  and  the  character  of  the 
indemnity  so  unusual  and  extraor- 
12  A.L.R.^89. 


dinary,  that  there  can  be  no  presump- 
tion that  the  indemnitor  intended  to 
assume  the  responsibility,  unless  the 
contract  puts  it  beyond  doubt  by  ex- 
press stipulation.  No  inference  from 
words  of  general  import  can  establish 
it.  The  manifest  purpose,  in  such 
cases,  to  indemnify  against  the  injury 
which,  under  the  circumstances,  could 
reasonably  be  apprehended  only  from 
the  action  of  the  indemnitor  or  his 
servant,  is  a  weighty  consideration  in 
construing  indemnity  contracts.  The 
circumstances  surrounding  the  par- 
ties, the  one,  the  owner  for  whom  the 
building  is  to  be  erected,  and  the  oth- 
er, the  contractor  who  is  to  construct 
the  building,  and  hence  from  whose 
acts  injury  to  persons  and  property 
may  be  anticipated,  would  seem  to 
make  the  conclusion  irresistible  that, 
unless  expressly  stipulated  in  the  con- 
tract, the  owner  is  not  to  be  indem- 
nified against  his  own  negligence.  In 
the  case  in  hand  the  parties  have  not 
expressly  stipulated  against  injury 
occasioned  by.  the  indemnitee's  own 
negligence,  and  we  are  satisfied,  from 
the  terms  of  the  instrument  read  in 
the  light  of  the  circumstances  sur- 
rounding the  parties,  as  well  as  the 
manifest  purpose  inducing  the  bond, 
that  they  did  not  intend  to  protect  the 
indemnitee  against  his  own  or  his 
servant's  negligence.'' 

In  Mitchell  v.  Southern  R.  Co.  (Ky.) 
supra,  it  appeared  that  an  employee  of 
a  contractor,  while  engaged  in  the 
construction  of  a  tunnel,  was  injured 
through  the  negligent  operation  by 
the  owner's  servants,  of  a  train  not 
used  in  the  construction  work.  It  was 
held  that  the  amount  which  the  owner 
paid  to  the  injured  man  to  compromise 
an  action  brought  by  him  was  not  de- 
ductible from  the  compensation  of  the 
contractor  under  a  contract  and  spec- 
ifications containing  the  following 
terms:  "The  contractor  takes  all 
risks  in  regard  to  accidents  and  cas* 


1410 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L,R. 


ualties  of  all  kinds  which  may  occur 
during  the  progress  of  the  work,  and 
to  be  held  responsible  for  all  damages 
to  work  as  well  as  to  the  machinery, 
rolling  stock,  persons,  and  properly, 
which  could  have  been  avoided  by  the 
exercise  of  proper  care  and  vigilance 
on  his  part.  .  .  .  Said  contractor 
further  agrees  to  indemnify  and  save 
harmless  said  railway  company  from 
all  casualties  or  accidents  resulting  to 
employees  engaged  in  the  work  con- 
templated under  this  contract,  or  to 
any  third  person  who  may  be  in  any 
manner  injured  or  damaged  by  the 
said  contractor,  his  servants  or  agents, 
in  the  performance  of  this  contract/' 
The  court  said:  "The  whole  of  the 
contract  should  be  read.  When  we 
consider  the  work  to  be  done  by  the 
appellant  was  to  yield  him  but  a  few 
thousand  dollars  in  gross,  and  that  his 
profits,  if  large  considering  the  work 
to  be  done,  would  necessarily  be  small 
in  amount,  it  is  improbable  that  he 
would  undertake  to  indemnify  the  ap- 
pellee against  losses  occasioned  by  its 
own  acts  of  negligence.  Especially  is 
it  so  when  one  act  of  negligence  by 
the  appellee  might  not  only  sweep 
away  the  profits  derived  from  the 
work,  but  his  entire  fortune.  Such  an 
interpretation  should  not  be  given  a 
contract  that  would  make  the  appel- 
lant responsible  for  the  consequence 
of  a  negligent  act  of  the  appellee,  un- 
less no  other  meaning  can  be  ascribed 
to  it.  If  a  doubt  existed  as  to  its 
meaning,  the  court  would  resolve  that 
doubt  against  the  contention  that  the 
contract  was  intended  to  indemnify 
appellee  against  its  own  negligence. 
Every  presumption  is  against  such  in- 
tention." 

In  Manhattan  R.  Co.  v.  Cornell 
(1889)  54  Hun,  292,  7  N.  Y.  Supp.  557, 
affirmed  in  (1891)  180  N.  Y.  637,  29 
N.  E.  151,  it  appeared  that  an  employee 
of  a  firm  of  contractors  was  engaged 
in  the  extension  of  a  station  platform 
for  a  railroad  company,  when  he  was 
struck  and  killed  by  a  locomotive  neg- 
ligently operated  by  servants  of  that 
company,  and  that  it  compromised  an 
action  brought  for  his  death.  The 
court  decided  that  the  railroad  com- 
pany was  not  entitled  to  recover  the 


amount  paid  by  way  of  compromise 
from  the  surviving  member  of  the  firm 
of  contractors  under  their  agreement 
to  indemnify  the  company,  inter  alia, 
from  ^'any  damages  arising  from  in- 
juries sustained  by  mechanics,  labor- 
ers, or  other  persons  by  reason  of  ac- 
cidents or  otherwise."  The  argument 
of  the  court  was  stated  as  follows: 
''There  is  ...  no  reasonable  ground 
for  sustaining  the  position  taken  by 
the  plaintiff  that  the  defendant,  who 
is  the  surviving  member  of  the  con- 
tractors' firm,  should  reimburse  to  it 
the  moneys  paid  for  bringing  about 
this  adjustment,  for  the  accident  by 
which  Sullivan  lost  his  life  was  the 
negligence  of  the  plaintiff  itself,  and 
not  ef  any  person  in  the  employment 
of  the  contractors.  For,  while  the 
language  of  this  part  of  the  contract 
is  very  general,  it  cannot  reasonably 
be  so  construed  as  to  impose  upon  the 
contractors  the  obligation  to  protect 
the  plaintiff  against  the  carelessness 
or  negligence  of  persons  in  its  own 
employment." 

Moreover,  an  indemnity  agreement 
by  a  contractor  to  relieve  the  owner 
from  liability  for  an  accident  has  been 
held  not  to  apply  to  an  injury  caused 
by  the  concurrent  negligence  of  the 
contractor  and  the  indemnitee.  St 
Louis  S.  W.  R.  Co.  V.  Arnold  (1903) 
32  Tex,  Civ.  App.  272,  74  S.  W.  819. 
The  injury  in  litigation  in  that  case 
was  suffered  by  a  section  hand  of  the 
indemnitee  company,  and  was  caused 
by  the  throwing  of  fence  material  by 
servants  of  the  contractor  from  a 
rapidly  moving  train  operated  by  em- 
ployees of  the  indemnitee.  In  holding 
that  the  latter  could  not  recover  over 
from  the  contractor  damages  paid  to 
the  injured  servant,  the  court  said: 
"As  we  construe  the  contract,  the  time 
and  place  of  distributing  the  timber 
along  the  track  were  under  the  control 
of  the  appellant;  and  while  §  9  of  the 
contract  relieves  the  appellant  from 
liability  from  accidents  which  may 
occur  on  the  outfit  or  material  cars, 
we  do  not  think  that  it  was  the  par- 
pose  of  that  section  of  the  contraet 
to  make  tiie  steel  and  wire  company 
liable  and  responsible  to  the  appellant 
for  injuries  resulting  from  the  negli- 
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gent  conduct  of  the  latter.  The  facts 
in  the  record  show  that  the  injury 
resulted 'from  the  concurrent  negli- 
gence of  both  of  the  defendants;  and 
if  this  is  true,  neither  would  have  the 
right  to  recover  over  against  the  other, 
in  the  absence  of  a  contract  of  indem- 
nity that  would  permit  this  to  be  done. 
We  do  not  believe  that  the  contract 
between  the  two  defendants  affords 
this  relief  to  the  appellant." 

ContraotoT  as  indemnitee. 

The  decisions  as  to  agreements  of 
an  owner  to  indemnify  the  contractor 
against  accidents  are  later  in  date 
than  those  construing  agreements  to 
indemnify  the  owner,  and  since  they 
place  a  broader  construction  on  the 
word  "accidents,"  they  may  reflect  a 
change  in  the  attitude  of  the  courts  on 
the  question  of  public  policy.  It  is 
more  probable,  however,  that  the 
ground  for  the  distinction  is  the  great* 
er  interest  which  the  owner  has  in  the 
building  or  construction  work.  An  in- 
tention of  the  parties  that  the  owner 
is  to  protect  the  contractor  against  the 
negligence  of  his  workmen  is  more 
probable  than  an  intention  that  a  con- 
tractor is  to  protect  the  owner  against 
the  negligence  of  his  workmen,  unless 
the  contractor's  compensation  is  very 
large. 

A  contract  of  an  owner  to  in- 
demnify a  contractor  for  damage,  on 
account  of  an  injury  to  person  or  prop- 
erty by  an  accident  in  the  performance 
of  a  building  or  construction  contract, 
is  held  to  apply  to  damage  or  injury 
due  to  the  negligence  of  the  servants 
of  the  contractor.  Westinghouse,  C. 
K.  &  Co.  V.  Long  Island  R.  Co.  (1914) 
160  App.  Div.  200,  145  N.  Y.  Supp.  201, 
affirmed  in  (1915)  216  N.  Y.  697,  100 
N.  E.  1051.  See  also  the  reported  case 
(Standard  Oil  Co.  v.  United  States, 
ante,  1404). 

Thus,  in  Westinghouse,  C.  K.  &  Co. 
V.  Long  Island  R.  Co.  (N.  Y.)*  supra, 
it  was  held  that  an  owner  who  con- 
tracted to  pay  to'^a  contractor  the  "cost 
of  accidents"  was  liable  to  the  latter 
for  a  judgment  on  account  of  a  neg- 
ligent injury  caused  by  the  contractor 
to  one  of  his  employees.  The  court 
said:    "In  a  work  of  this  description 


accidents  are  certain  to  occur;  so  cer- 
tain, in  fact,  that  the  law  of  averages 
permits  them  to  be  made  the  subject 
of  insurance,  and  to  be  covered  by 
policies  issued  by  corporations  or- 
ganized by  virtae  of  general  laws  and 
doing  business  under  state  inspection. 
The  cost  of  such  accidents,  direct  and 
indirect,  including  the  expense  of  com- 
pensating the  injured  and  of  inves- 
tigating and  defending  claims,  is  an 
incident  of  the  work,  and  a  necessary 
part  of  its  total  cost.  The  fact  that, 
among  the  specific  items  of  expense 
for  which  plaintiff  was  to  be  reim- 
bursed, was  "casualty  insurance,*'  in 
no  way  weakens  plaintiff's  claim,  be- 
cause, if  for  no  other  reason,  the  ''cost 
of  accidents"  was  also  included.  •  •  • 
I  see  nothing  in  the  argument  that, 
construed  as  a  contract  to  relieve 
plaintiff  from  the  results  of  its  own 
negligence,  the  agreement  was  void  as 
against  public  policy.  The  situation 
is  one  which  affords  no  ground  for 
applying  the  principle  thus  invoked.** 

In  the  reported  case  (Standard  Oil 
Co.  V.  United  States)  it  is  held  that 
the  word  "accident"  in  the  connec- 
tion herein  considered  does  not 
exclude  an  occurrence  caused  by  neg- 
ligence, if  the  occurrence  is  not  in- 
tended or  expected.  It  is  further  held 
that,  as  between  owner  and  contract- 
or, the  former  is  liable  for  damage  to 
the  property  of  a  third  person  caused 
by  the  negligence  of  the  contractor's 
servants,  under  a  stipulation  that  the 
owner  shall  pay  "any  expense  incurred 
in  connection  with  any  accident  or 
damage  to  person  or  property,"  later 
supplemented  by  an  agreement  that 
"any  expense  incurred  in  connection 
with  any  accident  or  damage  upon  per- 
son or  property,  not  covered  by  insur- 
ance, shall  be  considered  a  part  of 
the  cost  of  this  work;  but  no  fee  shall 
be  paid  the  contractor  on  such  cost.'* 

It  is  pointed  out  that  the  supplemen- 
tal provision  limits  the  Oil  Company's 
liability  for  accident,  to  damage 
caused  thereby  not  covered  by  insur- 
ance. See  also  a  further  hearing  in 
that  case  ((1920)  —  C^  C-  A.  — ,  266 
Fed.  690),  involving  no  question  dis- 
cussed in  this  annotation.     W.  S.  R. 
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PLANTERS'  NATIONAL  BANK  OF  VIRGINIA 

V. 

WYSONG  &  MILES  COMPANY  et  al. 

North  Carolina  Supreme  Court -^  May  7,    1919, 

(177  N.  C.  380,  99  S.  E.  199.) 

Usury  — -  agreement  to  leave  money  on  deposit. 

1.  A  loan  by  a  bank  of  a  specified  amount  at  the  highest  legal  rate  of 
interest  upon  agreement  of  the  borrower  to  leave  a  portion  continually  on 
deposit  to  his  account  is  usurious. 

[See  note  on  this  question  beginning  on  page  1422.] 


—  elements  of. 

2.  The  elements  of  usury  are:  (1) 
A  loan  or  forbearance  of  money,  either 
express  or  implied;  (2)  upon  the  un- 
derstanding that  the  principal  shall  be 
or  may  be  returned;  (3)  and  that  for 
such  loan  or  forbearance  a  greater 
profit  than  is  authorized  by  law  shall  be 
paid  or  agreed  to  be  paid;  (4)  entered 
into  with  an  intention  to  evade  the  law. 

[See  27  R.  C.  L.  208.] 

—  penalty  —  how  recovered. 

3.  The  penalty  for  exacting  exces- 
sive interest  can  be  recovered  from  a 
national  bank  only  by  independent  ac- 
tion in  the  nature  of  an  action  of  debt; 
it  is  not  available  as  a  counterclaim  in 
an  action  to  recover  the  loan. 

[See  3  R.  C.  L.  674,  675.] 


Courts  —  Federal  decision  —  binding 
on  state  courts^ 

4.  The  state  courts  are  bound  by  the 
decisions  of  the  Supreme  Court  of  the 
United  States  as  to  the  method  of  en- 
forcing the  penalty  for  the  taking  of 
usury  by  a  national  bank. 

[See  7  R.  C.  L.  1013.] 

—  state  practice  —  defeating  intent  of 
Federal  statute. 

5.  State  practice  with  regard  to  coun- 
terclaim or  recoupment  cannot  be  re- 
sorted to  so  as  to  defeat  the  object  and 
intention  of  a  Federal  enactment,  even 
in  cases  where  state  courts  have  concur- 
rent jurisdiction  with  Federal  courts 
over  the  subject-matter  of  the  action. 

[See  3  R.  C.  L.  675.] 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  Guilford 
County  (Lane,  J.)  in  favor  of  plaintiff  for  a  certain  amount,  in  an  action 
brought  to  recover  the  amount  of  three  promissory  notes;  plaintiff  ap- 
pealing from  so  much  of  the  judgment  as  allowed  recovery  on  defendants' 
counterclaim  for  usury ;  and  defendants  appealing  from  so  much  as  denied 
a  recovery  for  usury  on  any  of  the  notes  except  those  in  suit.  Error  on 
plaintiff's  appeal;  no  error  on  defendants'  appeal. 

Statement  by  Walker,  J. :  of  with  interest  from  maturity,  to 

The  action  was  brought  by  the     wit,  January  15, 1918,  at  the  rate  of 


plaintiff,  a  national  bank,  to  recover 
of  the  defendants  the  amount  of 
three  promissory  notes  aggregating 
$10,349.54 ;  one  dated  September  10, 
1917,  for  $4,  349.54,  and  due  on  Jan- 
uary 15,  1918;  another  dated  Sep- 
tember 24,  1917,  for  $1,000,  due 
January  15, 1918 ;  and  a  third,  Octo- 
ber 8,  1917,  for  $5,000,  due  on  Jan- 
uary  15,  1918.  These  several  notes 
were  payable  at  the  office  of  the 
plaintiff  in  the  city  of  Richmond, 
state  of  Virginia.  Plaintiff  sues  for 
the  recovery  of  the  face  value  there- 


6  per  cent  per  annum. 

The  material  part  of  the  pleadings 
is  as  follows ' 

"The  plaintiff,  Planters'  National 
Bank,  complaining  of  and  concerning 
defendants,  says : 

"(1)  That  it  was  on  the  dates 
hereinafter  mentioned,  and  ever 
since  has  been,  and  still  is,  a  corpo- 
ration created,  organized,  and  exist- - 
ing  under  and  by  virtue  of  the  laws 
of  the  United  States  prescribed  for 
the  organization  of  national  banl^ 
and  as  such  is  engaged  in  banking. 
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Tnth  its  principal  office  and  place  of 
business  in  the  city  of  Richmond, 
state  of  Virginia. 

"(2)  That  the  defendants  are  all 
residents  of  the  county  of  Guilford, 
North  Carolina. 

"(3)  That  the  defendant  Wysong 
&  Miles  Company  was  at  the  dates 
hereinafter  mentioned,  and  ever 
since  has  been,  and  still  is,  a  corpora- 
tion with  its  home  office  and  place  of 
business  in  the  county  and  state  first 
above  named. 

^'(4)  That  on  September  10,  1917, 
the  defendant  Wysong  &  Miles  Com- 
pany, t&c  value  received,  executed 
and  delivered  unto  this  plaintiff, 
Planters'  National  Bank,  its  writing 
obligatory,  or  note,  whereby  it  prom- 
ised to  pay  on  January  15,  1918,  to 
this  plaintiff.  Planters'  National 
Bank,  or  order,  without  offset,  four 
thousand  three  hundred  forty-nine 
and  fifty-four  hundredths  dollars 
($4,349.54),  negotiable  and  payable 
at  Planters'  National  Bank,  Rich- 
mond, Virginia. 

"(5)  That  on  September  24,  1917, 
the  defendant  Wysong  &  Miles  Com- 
pany, for  value  received,  executed 
and  delivered  unto  this  plaintiff. 
Planters'  National  Bank,  its  writing 
obligatory,  or  note,  whereby  it  prom- 
ised to  pay  oh  January  15,  1918,  to 
this  plaintiff.  Planters  National 
Bank,  or  order,  without  offset,  one 
thousand  dollars  ($1,000)  negotia- 
ble and  payable  at  Planters'  National 
Bank,  Richmond,  Virginia. 

"(6)  That  on  October  8, 1917,  the 
defendant  Wysong  &  Miles  (Com- 
pany, for  value  received,  executed 
and  delivered  unto  this  plaintiff, 
Planters'  National  Bank,  its  writing 
obligatory,  or  note,  whereby  it  prom- 
ised to  pay  on  January  15,  1918,  to 
this  plaintiff.  Planters'  National 
Bank,  or  order,  without  offset,  five 
thousand  dollars  ($5,000),  negotia- 
ble and  payable  at  Planters'  National 
Bank,  Richmond,  Virginia. 

"(7)  O.  C.  Wysong  and  the  de- 
fendants J.  A.  Kleemier  and  J.  R. 
Brown  all  indorsed  said  writings  ob- 
ligatory, or  notes,  by  writing  their 
several  and  respective  names  on  the 
back  of  the  three  several  notes  or 


writings  obligatory  before  the  same 
were  negotiated  or  delivered  to  this 
plaintiff. 

"(8)  On  each  of  said  notes,  or 
writings  obligatory,  and  just  above 
and  over  the  signatures  of  the  said 
Wysong,  Kleemier,  and  Brown„  the 
following  entry  is  made:  The  un- 
dersigned hereby  waive  demand, 
protest,  notice  of  dishonor,  and  the 
benefit  of  the  homestead  exemption, 
as  to  this  debt.'  Said  entry  just 
quoted  on  each  of  said  notes  was  on 
there  before,  and  at  the  time  the 
said  Wysong,  Kleemier,  and  Brown 
indorsed  said  severel  notes,  and  was, 
and  still  is,  a  part  of  each  of  said 
notes  or  obligations. 

"(9)  O.  C.  Wysong  died  during  the 
year  1918,  while  a  resident  of  the 
county  and  state  first  above  men- 
tioned, leaving  a  last  will  and  testa- 
ment, wherein  he  named  the  defend- 
ant Fannie  I..  Wysong  as  executrix 
thereof,  and  the  said  will  and  testa- 
ment has  been  duly  probated  and 
recorded  in  the  office  of  the  clerk  of 
the  superior  court  for  the  state  and 
county  first  above  named,  and  said 
Fannie  I.  Wysong  has  been  duly 
qualified  as  such  executrix,  and  is 
now  acting  as  such. 

"(10)  The  maker  of,  and  the  in- 
dorsers  upon,  the  three  several  notes 
or  writings  obligatory  hereinbefore 
referred  to,  and  all  of  them,  failed 
to  pay  the  said  three  sums  and  every 
part  thereof,  at  maturity  or  at  any 
other  time,  so  that  the  said  three 
sums  hereinbefore  mentioned,  which 
total  ten  thousand  three  hundred 
forty-nine  and  fifty-four  hundredths 
dollars  ($10,349.54),  are  due  and  ow- 
ing by  these  several  defendants  to 
this  plaintiff,  with  interest  on  the 
full  amount  of  the  same,  which  total, 
as  above  stated,  ten  thousand  three 
hundred  forty-nine  and  fifty-four 
hundredths  dollars  ($10,349.54) , 
with  interest  thereon  from  January 
15,  1918,  till  paid." 

Then  follows  the  prayer  for  judg- 
ment. 

The  defendants  answered  and 
counterclaimed,  as  follows: 

"(1)  The  first  paragraph  of  the 
complaint  is  admitted. 
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"(2)  The  second  paragraph  of  the 
complaint  is  admitted. 

"(3)  The  third  paragraph  of  the 
complaint  is  admitted. 

"(4)  The  allegations  contained  in 
the  fourth  paragraph  of  the  com- 
plaint are  admitted  to  be  true,  but 
the  defendants  allege  that  the  note 
mentioned  in  said  paragraph  is  one 
of  a  series  of  notes  given  by  the  de- 
fendant the  Wysong  &  Miles  Com- 
pany to  the  plaintiff  as  hereinafter 
set  out  in  the  second  defense  and 
counterclaim  in  this  answer,  and  that 
the  said  note  is  usurious,  and  has 
been  paid  as  alleged  in  said  counter- 
claim. 

''(6)  The  allegations  contained  in 
the  fifth  paragraph  of  the  complaint 
are  admitted  to  be  true,  but  the  de- 
fendants allege  that  the  note  men- 
tioned in  said  paragraph  is  one  of  a 
series  of  notes  given  by  the  defend- 
ant the  Wysong  &  Miles  CJompany  to 
the  plaintiff,  as  hereinafter  set  out  in 
the  second  defense  and  counterclaim 
in  this  answer,  and  that  the  said 
note  is  usurious  and  has  been  paid 
as  alleged  in  said  counterclaim. 

"(6)  The  allegations  contained  in 
the  sixth  paragraph  of  the  complaint 
are  admitted  to  be  true,  but  the  de- 
fendants allege  that  the  note  men- 
tioned in  said  paragraph  is  one  of  a 
series  of  notes  given  by  the  defend- 
ant the  Wysong  &  Miles  Company  to 
the  plaintiff,  as  hereinafter  set  out 
in  the  second  defense  and  counter- 
claim in  this  answer,  and  that  the 
said  note  is  usurious  and  has  been 
paid  as  set  out  in  said  counterclaim. 

"(7)  The  seventh  paragraph  of 
the  complaint  is  admitted. 

"(8)  The  eighth  paragraph  of  the 
complaint  is  admitted. 

"(9)  The  ninth  paragraph  of  the 
complaint  is  admitted. 

"(10)  The  allegations  contained  in 
the  tenth  paragraph  of  the  com- 
plaint are  not  true. 

"Further  answering  and  for  a  sec- 
ond defense  and  counterclaim,  the 
defendants  allege : 

"That  on  or  about  the  12th  day  of 
June,  1908,  the  defendant  the  Wy- 
song &  Miles  Company  commenced 
to  borrow  money  from  the  plaintiff, 


and  thereafter  the  said  defendant, 
from  time  to  time,  and  during  a 
period  of  time  extending  from  said 
12th  day  of  June,  1908,  to  the  8th 
day  of  October,  1917,  borrowed  vari- 
ous sums  of  money  from  the  plain- 
tiff, and  renewed  the  loans  from  time 
to  time,  and  about  every  three  or 
four  months  during  said  period,  by 
executing  notes  in  renewal  of  former 
notes. 

"That  the  plaintiff,  in  each  and 
every  case,  and  out  of  each  and  every 
loan  of  money  to  the  defendant,  sim- 
ply gave  the  latter  a  credit  at  the 
plaintiff's  bank  for  the  amount  bor- 
rowed at  any  particular  time,  and 
permitted  the  defendant  to  check 
against  such  account  to  the  extent  of 
80  per  cent  of  the  amount  borrowed, 
and  for  which  said  defendant  had 
executed  its  note  to  the  plaintiff,  and 
the  plaintiff  retained  out  of  each  loan 
to  the  defendant  20  per  cent  of  the 
amount  for  which  the  defendant  had 
given  its  note  to  the  plaintiff.  That 
in  addition  to  retaining  the  20  per 
cent  on  each  loan,  as  aforesaid,  the 
plaintiff  reserved,  charged,  and  col- 
lected out  of  each  and  every  loan 
made  by  the  plaintiff  to  the  defend- 
ant, in  advance,  the  Interest  on  the 
full  amount  of  loan  at  the  rate  of  6 
per  cent  per  annum. 

"That  each  and  every  of  said 
loans,  and  each  and  every  of  said 
notes  in  renewal,  including  the  three 
notes  sued  on  in  this  case  and  set 
out  in  the  complaint,  formed  a  part 
of  a  series  of  loans  and  notes  given 
by  the  defendant  to  the  plaintiff  for 
such  loans  from  time  to  time  during 
the  period  of  time  from  June  12, 
1908,  to  October  8, 1917,  and  consti- 
tuted one  continuous  transaction. 

"That  the  said  defendant  the 
Wysong  &  Miles  Company,  on  the 
12th  day  of  June,  1908,  borrowed 
from  the  plaintiff  the  sum  of  $5,000, 
at  6  per  cent  interest,  due  three, 
months  from  that  date;  but  the 
plaintiff  let  the  defendant  have  on 
said  loan  and  on  the  note  given  for 
said  loan  only  $4,000,  and  collected 
f i^om  the  said  defendant  the  interest 
on  said  sum  of  $5,000  at  the  rate  of 
6  per  cent  per  annum. 
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**That  on  the  7th  day  of  October, 

1908,  the  defendant  borrowed  from 
the  plaintiff  the  sum  of  $5,000  at  6 
per  cent,  due  in  ninety  days,  and  gave 
its  note  to  the  plaintiff  for  the  sum 
of  $5,000 ;  but  that  plaintiff  let  the 
said  defendant  have  on  said  note 
only  the  sum  of  $4,000,  and  charged 
and  collected  from  the  defendant  the 
interest  on  the  sum  of  $5,000  at  6 
per  cent. 

**That  on  the  14th  day  of  January, 

1909,  the  defendant  borrowed  from 
the  plaintiff  the  sum  of  $5,000,  at  6 
per  cent,  due  in  ninety  days,  and 
gave  the  plaintiff  a  note  of  the  de- 
fendant for  $6,000 ;  but  the  plaintiff 
let  the  defendant  have  on  said  note 
only  the  sum  of  $4,000,  and  collect- 
ed from  the  defendant  the  interest 
on  $6,000  at  6  per  cent. 

"That  the  said  defendant,  at  var- 
ious times,  and  every  few  months 
during  said  period  of  time  from  the 
12th  day  of  June,  1908,  to  the  8th 
day  of  October,  1917,  borrowed 
other  large  sums  of  money  from  the 
plaintiff,  and  gave  the  notes  of  the 
defendant  for  said  sums  of  money 
as  borrowed;  but  the  plaintiff  in 
each  and  every  instance  let  the  de- 
fendant have  only  80  per  cent  of  the 
amount  agreed  to  be  loaned  and  for 
which  the  defendant  gave  its  note, 
the  plaintiff  reserving  20  per  cent 
of  each  loan,  and  also  charging  in- 
terest at  6  per  cent  on  the  entire 
sum  for  which  a  note  was  given  by 
said  defendant. 

"That  the  defendants  are  unable 
to  give  in  detail  a  list  or  statement 
of  all  of  said  notes  and  renewals, 
but  the  defendant  the  Wysong  & 
Miles  Company  paid  the  plaintiff  as 
interest  on  said  notes  the  sum  of 
seven  thousand,  one  hundred  and 
sixty-one  ($7,161.37)  dollars  and 
thirty-seven  cents. 

**That  the  defendant  gave  to  the 
plaintiff  a  large  number  of  notes  in 
renewal  of  former  notes,  and  the 
notes  sued  on  in  this  case  are  renew- 
al notes. 

"That  the  sum  of  $7,161.37  paid 
by  this  defendant  to  the  plaintiff  is 
usurious  and  unlawful  interest, 
knowingly  charged  and  collected  by 


the  plaintiff  from  the  said  defend- 
ant. 

"Wherefore  the  defendants  de- 
mand judgment: 

"  ( 1 )  That  the  defendants  recover 
of  the  plaintiff  on  the  counterclaim 
set  up  in  the  answer  twice  the 
amount  of  interest  paid  to  the  plain- 
tiff, to  wit,  the  sum  of  $14,322.74; 
and  also  the  amount  of  interest  ac- 
tually paid,  to  wit,  the  sum  of 
$7,161.37. 

"For  costs,  and  for  such  other 
and  further  relief  as  the  defendants 
may  be  entitled  to  receive." 

The  plaintiff  replied  denying  all 
usury,  and  also  denying  circumstan- 
tially the  existence  of  any  transac- 
tion from  which  usury  could  be  in- 
ferred. It  further  alleged  that  the 
contracts  were  made  in  Virginia, 
and  were  not  usurious,  and  that  the 
action  was  not  commenced  in  time 
for  the  recovery  of  any  penalty  for 
the  alleged  usury. 

The  following  verdict  was  re- 
turned by  the  jury: 

"(1)  Was  there  an  agreement  be- 
tween the  plaintiff  and  the  defend- 
ant by  which  the  defendant  was  to 
keep  on  deposit  with  the  plaintiff  20 
per  cent  of  the  loans  made  by  the 
plaintiff  to  the  defendant  ?  Answer : 
Yes. 

"  (2)  What  amount  of  interest  has 
the  defendant  paid  to  the  plaintiff 
on  the  loans  mentioned  in  the  plead- 
ings?   Answer:    $8,846.71. 

"(3)  Is  the  defendant's  alleged 
cause  of  action  barred  by  the  Stat- 
ute of  Limitations?    Answer:    No. 

"  (4)  Is  the  defendant  indebted  to 
the  plaintiff,  and,  if  so,  in  what 
amount  ?  Answer :  $10,449.64  with 
interest  on  said  sum  from  the  15th 
day  of  January,  1918,  at  6  per  cent. 

"(5)  Is  the  plaintiff  indebted  to 
the  defendant  on  its  counterclaim  as 
alleged  in  the  pleadings,  and,  if  so, 
in  what  amount?  Answer:  $7,- 
693.42." 

Judgment  was  rendered  upon  the 
verdict,  in  favor  of  plaintiff,  for  the 
difference  between  the  two  amounts, 
that  is,  $10,449.54  and  interest,  and 
$7,693.42,  to  wit,  $3,445.77,  and 
costs.     Plaintiff  appealed   because, 
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there  could  be  no  recovery  for  usury, 
and  defendant  appealed,  because  the 
court  denied  a  recovery  for  usury  on 
any  of  the  serial  notes  except  those 
*  in  suit ;  the  exception  being  as  fol- 
lows :  *  "The  court  erred  in  exclud- 
ing evidence  to  the  effect  that  the  de- 
fendant had  paid  the  plaintiff  as 
interest  or  discount  on  all  the  loans 
made  by  the  plaintiff  to  it,  the  sum 
of  $7,161.37,  and  in  confining  the  de- 
fendant to  evidence  as  to  the  amount 
of  interest  or  discount  paid  by  the 
defendant  to  the  plaintiff  on  the 
three  notes  sued  on  in  this  case." 

Messrs.  King  &  Kimball  for  plain- 
tiff. 

Messrs.  Jerome  &  Scales  for  defend- 
ants. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

There  are  three  principal  ques- 
tions raised  in  this  case:  First,  was 
there  usury?  Second,  if  so,  can  it 
be  recovered  by  way  of  counter- 
claim? Third,  is  the  action  barred 
by  the  statute? 

First.  If  a  bank  loans  $2,000,  at 
6  per  cent  interest,  with  the  under- 
standing and  agreement  that  it  shall 
retain  $500  of  the  amount  as  a  de- 
posit of  the  borrower  in  the  bank, 
which  shall  not  be  subject  to  his 
check  or  his  withdrawal  of  it,  but 
remain  on  general  deposit  under 
control  of  the  bank,  it  is  evident  that 
the  bank  is  charging  and  receiving 
7i  per  cent  interest,  or  li  per  cent 
in  excess  of  the  legal  rate  of  inter- 
est. The  transaction  has  not  even 
the  merit  of  being  an  ingenious  de- 
vice to  hide  or  conceal  the  usury,  for 
it  is  perfectly  apparent  what  the  le- 
gal effect  is,  as  the  borrower  is  pay- 
ing 6  per  cent  on  $2,000,  when  he  is 

to  receive  only  $1,- 
500.     The  usury  is 
plain  and  palpable, 
and  there  can  be  no 
doubt  of  the  intent,  on  the  part  of 
the  bank,  to  violate  the  law  against 
the  payment  of  excessive  interest,  or 
usury.    There  are,  generally  speak- 
ing, four  elements;  of  usury:    (1)  A 

loan  or  forbearance 
of  money,  either  ex- 
press or  implied;. (2)  upon  an  un- 


U»nry— asree- 
ment  to  leaire 
money  on 
deposit. 


elements   of. 


derstanding  that  the  principal  shall 
be  or  may  be  returned ;  (3)  and  that 
for  such  loan  or  forbearance  a  great- 
er profit  than  is  authorized  by  law 
shall  be  paid  or  agreed  to  be  paid; 
(4)  entered  into  with  an  intention 
to  violate  the  law.  The  fourth  ele- 
ment may  be  implied  if  all  the  others 
are  expressed  upon  the  face  of  the 
contract;  the  other  three  must  be 
established  by  a  sufficiency  of  evi- 
dence. The  ti^ansaction  in  question 
clearly  embraces  all  of  these  ele- 
ments. The  usury  is  indisputable. 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
509,  states  that  '^in  the  case  of  loans 
or  discounts  by  a  bank  at  the  highest 
legal  rate  of  interest,  a  provision 
that  the  proceeds  of  the  loan  or  dis- 
count or  any  part  thereof  shall  be 
kept  as  a  deposit  in  the  bank  during 
the  period  or  a  portion  of  the  period 
of  tjie  loan  renders  the  transaction 
usurious,  for  the  reason  that  the 
borrower  thus  pays  interest  on 
money  which  he  does  not  receive  or 
have  the  use  of." 

It  was  held  in  Gilder  v.  Heame, 
79  Tex.  120,  14  S.  W.  1031,  that, 
where  the  statute  provides  that  all 
contracts  which,  either  directly  or 
indirectly,  stipulate  for  a  higher 
rate  of  interest  than  12  per  centum 
per  annum,  shall  be  void  and  of  no 
effect  for  the  whole  rate  of  interest, 
a  note  for  $1,380,  bearing  interest  at 
12  per  centum,  for  which  only  $1,- 
200  is  received  by  the  maker,  is  usu- 
rious. Judge  Denio,  in  East  River 
Bank  v.  Hoyt,  32  N.  Y.  119,  126, 
said  that  "the  character  of  the 
transaction,  and  particularly  the  ma- 
terial feature, .  that  $500  of  the 
money  borrowed,  and  for  which  in- 
terest was  paid,  was  to  be  retained 
by  the  lender  until  the  expiration  of 
the  credit,  is  conceded  by  all  the  evi- 
dence. It  was  illegal  to  stipulate  for 
such  an  advantage.  In  that,  the 
case  shows  a  contract  for  usury, 
with  scarcely  an  attempt  at  dis- 
guise." 

And  Judge  Potter,  who  spoke  for 
the  court  in  that  case,  said:  ''As- 
suming these  facts  to  be  true,  it' 
presents  a  case  of  bold,  unmitigated 
violation  of  the  statute  in  its  letter 
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and  spirit.  If  the  statute  prohibit- 
ing usury  can  be  evaded  by  such  a 
subterfuge  as  has  been  offered  in 
this  case,  it  has  become  a  dead  let- 
ter, and  had  better  be  repealed  at 
once.  By  such  a  contrivance,  an  in- 
dividual or  a  bank,  in  the  loan  of 
one  half  their  capital,  may  draw  in- 
terest upon  the  whole.  The  device 
in  this  case  lacks  even  the  merit  of 
ordinary  skill  in  its  consummation; 
it  is  an  act  of  cupidity  and  extor- 
tion, that  is  not  provided  with  even 
the  decencies  of  a  cloak  to  cover  its 
nudity.  If  the  court  could  have 
anything  to  do  with  the  policy  of 
the  Usury  Laws,  the  review  of  this 
case  would  present  a  fitting  occasion 
to  raise  a  warning  voice  against 
their  repeal,  but  the  policy  of  these 
laws  is  with  the  legislature,  and  not 
with  the  courts.  The  defense  of 
usury,  like  every  other  legal  defense 
authorized  by  statute,  is  entitled  to 
the  same  respect  as  other  defenses 
in  the  courts,  and,  when  proved,  it 
is  the  duty  of  the  court  to  regard 
them  the  same  as  other  cases.  In 
the  review  of  this  case,  I  have  come 
to  the  conclusion  that  the  testimony, 
•  .  .  independent  of  the  testimony 
objected  to,  presents  a  clear  case  of 
judgment  in  favor  of  the  defend- 
ant.*' 

Chancellor  Halsted  said  of  a 
transaction  substantially  similar  to 
this  one:  ''I  think  it  is  well  calcu- 
lated to  show  how  very  hard  is  the 
way  of  the  transgressor ;  and  to  im- 
press upon  us  the  truth  that  if  shal- 
low devices  are  to  be  permitted  to 
succeed  in  overcoming  the  defense 
of  usury,  great  elasticity  of  con- 
science, and  great  injury  to  the 
cause  of  morals,  will  be  the  result." 
Cummins  v.  Wire,  6  N.  J.  Eq.  73,  at 
page  84. 

He  added  that  the  plaintiff  with 
^'studied  sentences"  could  not  dis- 
guise or  conceal  the  usury,  which 
was  so  glaring,  and  that  his  replica- 
tion to  the  charge  of  demanding  and 
receiving  usury  amounted  "to  noth- 
ing and  a  little  less,"  and  concludes 
that  the  case,  then,  as  it  stood  when 
the  bond  and  mortgage  were  execute 
ed,  is  clearly  proved  as  set  up  in  de- 


fense- by  the  answer  of  Magie  and 
Sandford.  It  was  a  loan  of  $1,900, 
and  the  taking,  therefor,  a  bond  and 
mortgage  for  $2,000,  and  interest 
thereon.    This  is  clearly  usurious. 

Another  case  like  the  one  at  bar 
is  Butterworth  v.  Pecare,  where  it 
was  held  that,  in  an  action  by  the 
receiver  of  a  banking  incorporation 
against  the  indorser  of  a  note,  an 
answer  alleging  that  the  bank  of 
which  plaintiff  is  receiver  discount- 
ed the  note  on  which  he  sues,  upon 
a  corrupt  agreement  against  the 
form  of  the  statute  that  the  defend- 
ant should  receive  $300  (the  amount 
of  the  note  being  $500,  and  it  being 
payable  three  months  from  its 
date) ,  and  leave  the  remaining  $200 
in  the  bank  until  the  note  became 
due,  then  to  be  applied  towards  its 
payment,  sufficiently  states  the  de- 
fense of  usury.  Where  it  is  proved 
that  the  bank  discounted  the  note  at 
the  full  legal  rate  for  the  time  it  had 
to  run,  and  required  the  jndorser  to 
give  them  his  check  for  $200,  in 
pursuance  of  an  agreement  to  that 
effect,  on  which  it  was  discounted, 
and  the  next  day  charged  this  check 
against  the  credit  given  on  the  dis- 
count, a  verdict  finding  usury  should 
be  sustained.  Charging  the  check  in 
account  shows  that  the  indorser  was 
to  have  tiie  use  of  only  $300,  less  the 
discount  on  $500,  and  was  to  pay 
therefor  interest  on  $500.  Upon 
such  facts  it  would  be  proper  to  in- 
struct the  jury  to  find  for  the  de- 
fendants. 8  Bosw.  671.  And  to  the 
same  effect  is  Barr  v.  African  M.  E. 
Mt.  Pisgah  Church,  —  N.  J.  Eq.  — , 
10  Atl.  287.  It  was  there  held  that 
where  one,  as  agent  of  the  mort- 
gagee in  the  negotiation  of  a  mort- 
gage, after  the  execution  of  the 
same,  held  it  for  three  or  four 
months,  and  delayed  payment  of  the 
money  due,  and  then,  on  the  order 
of  the  mortgagors,  advanced  part  of 
the  money,  and  collected  interest  on 
the  full  amount  of  the  mortgage, 
'  and  on  foreclosure  proceedings  it 
appeared  that  the  subsequent  acts 
of  the  agent  were  in  part,  if  not  al- 
together, the  acts  of  the  mortgagee, 
held  that  the  mortgage  was  subject 
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to  the  penalty  of  the  New  Jersey 
statute  respecting  usury,  which  pro- 
vides that  the  true  sum  loaned, 
without  interest  or  costs,  only  can 
be  collected.  It  has  also  been  held 
that  where  a  person  lends  a  sum  of 
money,  the  repayment  of  which 
with  interest  at  the  rate  of  6  per 
cent  is  secured  by  a  mortgage,  and 
at  the  time  of  the  loan  and  in  con- 
sideration of  it  a  portion  of  the 
money  in  excess  of  the  legal  rate  of 
interest  is  returned  to  him  by  the 
borrower,  the  transaction  is  usuri- 
ous. Andrews  v.  Poe,  30  Md.  486. 
See  also  Vilas  v.  McBride,  62  Hun, 
324,  17  N.  Y.  Supp.  171. 

This  kind  of  usurious  agreement 
has  been  cast  in  various  forms,  but 
the  courts  have  invariably  stripped 
it  of  its  flimsy  disguise,  and  decided 
according  to  its  substance  and  its 
necessary  tendency  and  effect,  when 
the  purpose  and  intent  of  the  lender 
are  unmistakable.  And  this  is  the 
correct  rule.  Uhlfelder  v.  Carter, 
64  Ala.  527.  In  Clark  v.  Des 
Moines,  19  Iowa,  199,  87  Am.  Dec. 
423,  it  was  held  that  warrants  is- 
sued by  a  municipal  corporation  in 
payment  of  a  judgment  at  the  rate 
of  $1  in  warrants  for  every  75  cents 
due  on  the  judgment  are  tainted 
with  usury.  See  also  Webb,  Usury, 
§§  27  et  seq.  But  we  are  of  the 
opinion  that  the  principle  of  Ehring- 
haus  V.  Ford,  25  N.  C.  (3  Ired.  L.) 
522  and  529,  denounces  this  kind  of  • 
transaction  as  usurious.  It  was 
there  held  that,  where  a  bank  of  this 
state  agreed  to  lend  to  an  individual 
notes  of  a  Virginia  bank,  which 
were  at  a  depreciation  in  the  mar- 
ket, below  both  specie  and  the  notes 
of  the  bank  in  this  state,  and  the 
borrower  was  to  give  his  note  at 
ninety  days,  to  be  discounted  by  the 
bank,  and  to  be  paid  in  specie  or  in 
the  notes  of  the  bank  making  the 
loan,  the  note  given  in  pursuance  of 
this  agreement  was  void  for  usury, 
though  the  borrower  stated  at  the 
time  that  he  could  make  the  Virginia 
notes  answer  his  purpose  in  the  pay- 
ment of  his  debts  to  others.  Usury 
consists  in  the  unlawful  gain,  be- 
yond the  rate  of  6  per  cent,  taken  or 


reserved  by  the  lender,  and  not  in 
the  actual  or  contingent  loss  sus- 
tained by  the  borrower.  The  proper 
subject  of  inquiry  is,  What  is  the 
lender  to  receive,  and  not  always 
what  the  borrower  is  to  pay,  for  the 
forbearance?  In  the  course  of  the 
opinion  it  was  said  by  Judge  Gaston : 
"If  the  agreement  was  that  the  bor- 
rowers should  receive  the  amount 
lent,  after  deduction  of  the  discount, 
in  notes  known  to  be  depreciated  at 
their  nominal  value,  and  at  the  ex- 
piration of  the  term  should  repay 
that  amount  in  lawful  money,  or  in 
a  currency  less  depreciated  than  that 
in  which  it  was  advanced,  without 
further  explanation,  an  assurance  to 
carry  that  agreement  into  execution 
would  be  usurious.  It  is  manifest 
that  by  that  assurance  there  is  re- 
served to  the  lender,  after  taking  out 
the  legal  discount,  the  difference  be- 
tween the  actual  value  of  what  was 
lent  and  what  is  to  be  returned. 
This  is  prohibited  gain/' 

And  again:  "The  proper  subject 
of  inquiry  is.  What  is  the  lender  to 
receive,  and  not  always  what  the 
borrower  is  to  pay,  for  the  forbear- 
ance ?  Where  the  entire  gain  of  the 
lender  is  derived  from  the  borrower, 
the  profit  of  the  former  and  the  loss 
of  the  latter  are  necessarily  commen- 
surate. But  it  is  always  safer  to  ap- 
ply, when  we  can,  the  standard  given 
by  the  law,  than  to  make  use  of  any 
other,  however  exactly  in  general  it 
may  appear  to  correspond  there- 
with." 

Relying  upon  Ehringhaus  v.  Ford, 
supra,  this  court,  in  Bank  of  State  v. 
Ford,  27  N.  C.  (5  Ired.  L.)  692,  held 
that  every  attempt  by  a  bank  to  put 
upon  a  borrower  bank  bills  not  its 
own,  and  below  par  at  the  time  and 
place,  is  usurious,  unless  the  bank  by 
its  contract  of  loan  engage  to  make 
the  notes  good  as  cash.  Judge  Gas- 
ton once  observed :  "If,  by  the  agree- 
ment, it  was  intended  to  obtain  in 
fact  a  greater  compensation  for  the 
money  lent  than  the  statute  allows, 
the  law  pronounces  the  agreement 
corrupt,  whatever  misapprehensions 
might  have  prevailed  as  to  the  con- 
struction of  the  statute,  or  however 
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free  the  agreement  from  every  taint 
of  moral  turpitude.  This  may  be 
hard,  but  sic  lex  scripta  est,  and  we 
must  obey  it."  Ehringhaus  v.  Ford, 
supra. 

See  also  Grant  v.  Morris,  81  N.  C. 
150 ;  Burwell  v.  Burgwyn,  100  N.  C. 
389,  6  S.  E.  409 ;  Miller  v.  Life  Ins. 
Co.  118  N.  C.  612,  54  Am.  St.  Rep. 
741,  24  S.  E.  484;  Yarborough  v. 
Hughes,  139  N.  C.  199,  51  S.  E.  904. 

We  virtually  held,  at  this  term,  in 
Bank  of  North  America  v.  Wysbng 
&  M.  Co.  —  N.  C.  — ,  99  S.  E.  207, 
that  a  transaction,  like  the  one  in- 
volved in  this  case,  was  usurious. 

Second.  While  the  transaction  is 
usurious,  and  the  plaintiff  can  re- 
cover only  the  principal  of  the  debt 
(Bamet  v.  Muncie  Nat.  Bank,  98  U. 
S.  555,  25  L.  ed.  212),  the  defendant 
cannot  counterclaim  for  twice  the 
amount  of  interest  actually  paid,  be- 
cause the  Federal  court  of  last  re- 
sort, whose  decisions  upon  the  con- 
struction of  the  statute  are  both 
authoritative   and   conclusive   upon 

us,  has  decided,  in 

7?eo*etla!^''^      several   cases,  that 

the  recovery  cannot 
'  be  had  by  way  of  counterclaim,  but 
that  payment  of  the  penalty  can  be 
enforced  only  by  a  separate  and  in- 
dependent action  "in  the  nature  of 
an  action  of  debt."  The  principlfi  is 
well  stated  by  that  court  in  Bamet 
V.  Muncie  Nat.  Bank,  supra  (98  U.  S. 
at  pages  555,  558),  as  follows: 
"1.  Where  illegal  interest  has  been 
knowingly  stipulated  for,  but  not 
paid,  there  only  the  sum  lent  with- 
out interest  can  be  recovered.  2, 
Where  such  illegal  interest  has  been 
paid,  then  twice  the  amount  so  paid 
can  be  recovered  in  a  penal  action  of 
debt  or  suit  in  the  nature  of  such 
action  against  the  offending  bank, 
brought  by  the  persons  paying  the 
same  or  their  legal  representatives. 
The  statutes  of"  the  states  "upon 
the  subject  of  usury  may  be  laid 
out  of  view.  They  cannot  affect  the 
case.  Where  a  statute  creates  a 
new  right  or  offense,  and  provides 
a  specific  remedy  or  punishment, 
they  alone  apply.  Such  provisions 
are  exclusive.    Farmers'  &  M.  Nat. 


Bank  v.  Bearing,  91  U.  S.  29,  23  L. 
ed.  196.  ...  In  the  third  de- 
fense is  set  forth  the  like  pay- 
ment, .  .  .  and  there  is  a  claim 
to  recover  double  the  amount  paid 
by  way  of  counterclaim  in  the  pend- 
ing suit  on  the  bill.  This  plead- 
ing is  also  fatally  defective  for  the 
same  reason  as  the  first  one.  The 
remedy  given  by  the  statute  for  the 
wrong  is  a  penal  suit.  To  that  the 
party  aggrieved  or  his  legal  repre- 
sentative must  resort.  He  can  have 
redress  in  no  other  mode  or  form  of 
procedure.  The  statute  which  gives 
the  right  prescribes  the  redress,  and 
both  provisions  are  alike  obligatory 
upon  the  parties.  While  the  plain- 
tiff in  such  cases,  upon  making  out 
the  facts,  has  a  clear  right  to  re- 
cover, the  defendant  has  a  right  to 
insist  that  the  prosecution  shall  be 
by  a  suit  brought  specially  and  exclu- 
sively for  that  purpose, — ^where  the 
sole  issue  is  the  guilt  or  innocence  of 
the  accused,  without  the  presence  of 
any  extraneous  facts  which  might 
confuse  the  case  and  mislead  the 
jury  to  the  prejudice  of  either 
party." 

In  Schuyler  Nat.  Bank  v.  Gads- 
den, 191  U.  S.  451,  4  L.  ed.  258,  24 
Sup.  Ct.  Rep.  129,  the  court,  through 
.Justice  White,  said:  "The  question 
for  decision  is,  Did  the  supreme 
court  of  Nebraska  rightly  decide 
that  the  controversy  concerning 
usurious  interest  paid  was  to  be  gov- 
erned by  the  statutes  of  Nebraska 
on  that  subject,  and  not  by  the  laws 
of  the  United  States  on  the  same 
subject,  as  expressed  in  §  5198  of 
the  Revised  Statutes,  Comp.  Stat.  § 
9759  ?  We  say  this  is  the  sole  ques- 
tion, because  it  is  undoubted  that, 
if  the  rights  of  the  parties  are  to  be 
determined  by  the  laws  of  the 
United  States,  the  ruling  below  was 
wrong.  This  results  from  the  prior 
adjudications  of  this  court  holding 
that,  where  usurious  interest  has 
been  paid  to  a  national  bank,  the 
remedy  afforded  by  §  5198  of  the 
Revised  Statutes  is  exclusive,  and  is 
confined  to  an  independent  action  to 
recover  .  such  usurious  payments. 
Haseltine  v.  Central  Nat.  Bank,  188 
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U.  S.  132,  46  L.  ed.  118,  22  Sup.  Ct- 
Rep.  50,  and  cases  cited." 

The  court  then  held  that  the  Ne- 
braska court  should  have  laid  out  of 
view  the  state  law,  and  determined 
the  rights  of  the  parties  according 
to  the  law  of  the  United  States, 
which  is  that  the  penalty  cannot  be 
recovered  by  counterclaim,  but  only 
by  a  separate  and  distinct  action. 
The  cases  in  the  highest  Federal 
^  ^  „  ,  ,  court  have  been  per- 
dS^iViS;-''*'''**  fectly  uniform  to 
ci«?I?*  •■  *****  tWs  effect,  and  we 

cannot  disregard 
them ;  but  it  is  our  duty  to  follow 
the  decisions  of  that  court,  though 
we  may  radically  disagree  with  the 
reasoning.  These  are  the  cases: 
Barnet  v.  Muncie  Nat.  Bank,  98  U. 
S.  555,  25  L.  ed.  212;  Farmers'  & 
M.  Nat.  Bank  v.  Bearing,  91  U.  S. 
29,  23  L.  ed.  196;  Driesbach  v. 
Second  Nat.  Bank,  104  U.  S.  52,  26 
L.  ed.  658 ;  Stephens  v.  Monongahela 
Nat.  Bank,  111  U.  S.  197,  28  L.  ed. 
399,  4  Sup.  Ct.  Rep.  336;  Chicago 
Nat.  Bank  v.  Morgan,  132  U.  S.  141, 
33  L.  ed.  282,  10  Sup.  Ct.  Rep.  37; 
Haseltine  v.  Central  Nat.  Bank,  183 
U.  S.  132,  46  L.  ed.  118,  22  Sup.  Ct. 
Rep.  50;  Schuyler  Nat.  Bank  v. 
Gadsden,  191  U.  S.  451,  48  L.  ed. 
258,  24  Sup.  Ct.  Rep.  129,  and  per- 
haps others.  Those  above  cited  are 
sufficient  to  show  that  the  rule  of 
construction  in  respect  to  this  mat- 
ter has  been  well  established  so  that 
we  cannot  depart  from  it,  it  being 
the  law  and  as  much  so  as  if  the 
very  words,  "by  a  separate  and  an 
original  action,"  had  been  inserted 
in  the  statute.  We  must  adopt  that 
construction  by  following  the  high- 
est judicial  court,  as  said  by  us  at 
the  last  term,  through  Justice  Hoke, 
in  Belch  v.  Seaboard  Air  Line  R. 
Co.  176  N.  C.  22,  96  S.  E.  640,  where 
it  was  held  that  our  rule  cannot  pre- 
vail, where  there  is,  according  to 
the  construction  of  the  highest  Fed- 
eral court,  provision  to  the  contrary 
in  the  Federal  statute,  citing  United 
States  use  of  Gibson  Lumber  Co. 
V.  Boomer,  106  C.  C.  A.  164,  183 
Fed.  726.  This  construction  of  the 
Federal  statute  (U.  S.  Rev.  Stat.  § 


5198,  Comp.  Stat.  §  9759),  as  to 
usury,  has  been  so  firmly  settled 
that  state  courts,  which  had  held 
otherwise,  reversed  their  decisions 
when  Farmers'  &  M.  Nat.  Bank  v. 
Bearing,  91  U.  S.  29,  23  L.  ed.  196, 
and  Barnet  v.  Muncie  Nat.  Bank, 
supra,  were  decided,  and  attention 
is  called  to  that  fact  by  the  United 
States  Supreme  Court  in  one  of  its 
decisions.  Notable  instances  of 
such  reversals  are  Haseltine  v.  Cen- 
tral Nat.  Bank,  155  Mo.  66,  56  S.  W. 
895,  affirmed  in  183  U.  S.  132,  46 
L.  ed.  118,  22  Sup.  Ct.  Rep.  50; 
National  Bank  v.  Dushane,  96  Pa. 
340 ;  National  Bank  v.  Lewis,  81  N. 
Y.  15;  Caponigri  v.  Altieri,  165  N. 
Y.  255,  59  N.  E.  87;  Huggins  v. 
Citizens  Nat.  Bank,  6  Tex.  Civ.  App. 
33,  24  S.  W.  926,  This  court,  in 
Oldham  v.  First  Nat.  Bank,  85  N.  C. 
241,  holds  that  we  are  to  be  gov- 
erned by  the  ruling  of  the  Federal 
court  of  last  resort;  Justice  Ruffin 
saying:  "The  result  of  the  deci- 
sions, both  of  this  and  the  Supreme 
Court  of  the  United  States,  is  that 
no  state  law  upon  the  subject  of 
usury  can  be  made  to  apply  to  na- 
tional banks,  and  that  the  only  law 
which  touches  them  in  this  respect 
is  the  provisions  of  the  statute  un- 
der which  they  are  organized.  The 
coftstruction  given  to  those  provi- 
sions, too,  by  that  court  must  be 
respected  and  accepted  by  every 
other  tribunal,  seeing  that  it  is  the 
court  of  last  resort  whose  jurisdic- 
tion extends  to  the  subject.  And 
it  is  well,  perhaps,  however  som^  of 
its  determinations  may  differ  from 
preconceived  opinions,  that  we  have 
a  court  whose  judgnients  in  such 
matters  can  have  universal  preva- 
lence." 

He  then  refers  to  Barnet  v.  Mun- 
cie Nat.  Bank,  98  U.  S.  555,  25 
L.  ed.  212,  as  deciding  that  usurious 
interest  paid  to  a  national  bank  can- 
not be  pleaded  by  way  of  set-off  or 
pa3rment  on  the  principal  of  the 
debt,  the  sole  and  exclusive  remedy 
being  by  a  separate  and  simple  ac- 
tion of  debt  unmixed  with  any  other 
matter,  and  follows  that  decision. 
He  further  says:     "Influenced  by 
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this  decision  [Barnet  v.  Muncie  Nat. 
Bank,  supra]  as  we  feel  ourselves 
to  be»  the  supreme  court  of  Pennsyl- 
vania, in  .  •  .  National  Bank  v. 
Dushone,  96  Pa.  340  [recently  de- 
cided], made  a  similar  ruling  by 
which  it  overruled  many  of  its  pre- 
vious adjudications.  As  we  read 
the  decision,  it  goes  to  the  full  length 
of  saying  that  in  an  action  brought 
by  a  national  bank  the  plea  of 
usurious  interest  paid,  whatever  be 
its  form,  can  avail  nothing,  and 
that  no  action  for  a  like  cause,  of 
whatever  nature,  lies  against  such 
an  institution  save  the  one  given  in 
terms  by  the  statute.'^ 

The  court  of  appeals  of  New  York 
held,  in  respect  to  this  question  and 
the  Federal  Statutes  of  1882  (Act 
July  12,  1882,  chap.  290,  22  Stat, 
at  L.  162,  Comp.  Stat.  §  966'6,  6  Fed. 
Stat.  Anno.  2d  ed.  p.  716) ,  that,  in 
an  action  brought  to  recover  the 
amount  of  a  promissory  note  dis- 
counted by  a  national  bank,  it  can- 
not be  set  up  by  way  of  counter- 
claim or  set-off  that  the  bank,  in 
discounting  a  series  of  notes,  the  pro- 
ceeds of  which  were  used  to  pay 
other  notes,  knowingly  took  a  great- 
er rate  of  interest  than  that  allowed 
by  law.  The  remedy  in  such  case  is 
a  separate  action  of  debt  to  recover 
back  twice  the  amount  paid.  The 
rule  laid  down  in  this  case  upon  a 
former  argument  (National  Bank  v. 
Lewis,  75  N.  Y.  516,  31  Am.  Rep. 
484)  was  modified,  as  above,  in  con- 
formity with  the  decision  in  Barnet 
V.  Muncie  Nat.  Bank,  supra,  which 
the  court  held  to  be  controlling. 

Although  state  courts  have  con- 
current jurisdiction  with  the  Fed- 
eral courts  in  actions  by  and  against 
national  banks,  in  an  action  in  a 
state  court  the  practice  and  plead- 
ings prescribed  by  the  legislature  of 

the  state  in  regard 
iMilnmT^''^  to  a  counterclaim  or 
FVdei.?'.t«t«te.    recoupment   cannot 

be  resorted  to,  so  as 
to  defeat  the  object  and  intention  of 
a  Federal  enactment.  The  provision 
of  the  United  States  statute  (§  914, 
Comp.  Stat.  §  1537,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  21),  that  the  prac- 


tice, pleadings,  forms,  and  modes  of 
proceedings,  in  civil  cases,  in  the 
circuit  and  district  courts,  shall  con- 
form, as  near  as  may  be,  to  those 
existing  at  the  time  in  the  courts  of 
record  of  the  state,  has  no  applica- 
tion in  such  case ;  it  cannot  annul  or 
operate  to  prevent  the  application 
and  enforcement  of  a  statutory  pro- 
vision of  a  penal  character.  Where, 
however,  a  national  bank,  in  the 
discount  of  a  note,  has  usuriously 
reserved  a  sum  greater  than  the 
lawful  rate  of  interest,  the  amount 
so  reserved  is  forfeited  (U.  S.  Rev. 
Stat.  §  5198),  and  cannot  be  recov- 
ered in  an  action  upon  the  note. 
National  Bank  v.  Lewis,  81  N.  Y. 
15. 

It  is  said  now,  and  we  believe  by 
all  the  courts,  that  the  local  law  as 
to  pleading  and  procedure  cannot 
alter  the  Federal  law,  and  has  no 
application,  when  the  method  of 
pleading  is  specially  prescribed  by 
the  Federal  law,  which  must  be  fol- 
lowed. The  subject  is  fully  con- 
sidered and  the  authorities  collected 
and  reviewed  in  the  note  to  Citizens' 
Nat.  Bank  v.  Gentry,  56  L.R.A.  673, 
at  pages  689-699.  We  would  not 
ourselves  adopt  this  construction  of 
the  act  of  Congress,  were  it  a  ques- 
tion before  us  to  be  decided  irre- 
spective of  the  ruling  of  the  highest 
Federal  court,  as  the  words  by  an 
''original  or  independent"  action  in 
the  nature  of  an  action  of  debt  are 
not  used  in  the  act,  nor  do  we  think 
there  is  anything  there  from  which 
they  should  be  implied,  but  that  the 
Congress  merely  intended  to  refer 
to  the  nature  of  the  action  in  which 
recovery  should  be  had,  as  being 
substantially  one  of  debt,  without 
regard  to  whether  it  was  an  inde- 
pendent one,  or  by  way  of  cross  bill, 
or  cross  action  of  counterclaim. 
There  is  no  sound  reason,  in  our 
opinion,  why  it  should  be  so.  It 
would  seem  to  be  more  appropriate 
to  try  the  question  by  way  of  coun- 
terclaim in  the  action  upon  the  debt, 
when  the  whole  matter  may  be  con- 
sidered and  the  rights  of  the  re- 
spective parties  determined  upon  all 
of  the  facts,  and  with  greater  pre-] 
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cision.  But  we  follow  the  decision 
of  the  highest  Federal  court,  as 
binding  upon  us,  without  regard  to 
its  reasoning,  or  the  mental  process 
by  which  it  reached  the  conclusion 
we  have  stated,  which  was  the  course 
taken  by  the  court  in  Huggins  v. 
Citizens  Nat.  Bank,  6  Tex.  Civ.  App. 
33,  24  S.  W.  926,  and  by  many  other 
courts.  Our  cases  holding  that  un- 
lawful interest  paid  may  be  recov- 
ered back  by  way  of  counterclaim 
have  no  application,  as  they  refer  to 
our  own  statutes,  which  now  ex- 
pressly give  that  remedy.  Wachovia 
Nat.  Bank  v.  Ireland,  122  N.  C.  571, 
29  S.  E.  835.  That  case  dealt  with 
our  usury  Statute  (Code  §  3836), 
and  was  founded  upon  Smith  v.  Old 
Dominion.  Bldg.  &  L.  Asso.  119  N-  C. 
257,  26  S.  E.  40,  and  not  upon  the 
Federal  statute,  and  even  if  applica^ 
ble,  which  it  is  not,  we  could  not  dis- 
regard the  decisions  of  the  Federal 
Supreme  Court  in  such  a  matter. 
The  United  States  Statute  of  1882  is 
equally  inapplicable.  It  only  con- 
fers jurisdiction  on  the  state  courts 
of  suits  for  or  against  national 
banks,  and,  as  said  in  Kinser  v.  Farm- 
ers' Nat.  Bank,  58  Iowa,  728, 13  N.  W. 
59,  the  design  of  the  Congress  was 
to  confer  jurisdiction  upon  the  prop- 
er state  court,  and  to  leave  it,  after 
the  action  is  begun,  to  be  governed 
by  its  own  mode  of  proceeding,  when 
not  in  contravention  of  any  special 
provision  of  the  Federal  law  upon 
the  subject.  It  was  clearly  not  in- 
tended to  repeal  the  provision  as  to 
how  actions  for  usurious  interest 
actually  paid  should  be  brought. 
Several  of  the  cases  cited  by  us  were 
brought    upon   transactions    which 


occurred  after  the  Act  of  1882  was 
passed,  and  still  the  former  rule  was 
applied,  as  if  that  statute  had  no 
effect  whatever  upon  the  question. 

The  other  exceptions  are  untena- 
ble or  without  merit.  It  would  seem 
that  they  now  become  irrelevant,  as 
we  will  direct  judgment  to  be  en- 
tered for  the  plaintiff  according  to 
the  finding  upon  the  fourth  issue, 
and  the  prayer  of  his  complaint; 
that  is,  for  the  principal  of  the  debt 
without  interest,  except  as  specified 
in  that 'issue.  But  we  discover  no 
error  in  the  other  rulings  to  which 
exceptions  were  taken.  A  decision 
of  the  question  raised  by  the  plea  of 
the  limitation  contained  in  the  Fed- 
eral statute  becomes,  of  course,  un- 
necessary. 

It  all  results  in  this:  That  the 
counterclaim  must  be  dismissed,  and 
that  the  judgment  be  modified  so  as 
to  strike  therefrom  all  recovery  up- 
on the  same,  and  that  judgment  be 
entered  for  the  plaintiff  upon  the 
fourth  issue  and  the  answer  thereto, 
without  deduction  therefrom,  or 
diminution  thereof,  by  reason  of  any 
penalty  for  unlawful  interest  paid, 
the  amount  to  be  inserted  in  the 
judgment  being  $10,449.54,  with  in- 
terest from  January  15, 1918.  This 
gives  'the  defendant  the  benefit  of 
the  forfeiture  of  interest,  but  not  of 
the  penalty,  under  the  Federal  stat- 
ute. 

Plaintiff's  appeal:     Error. 

Defendants'   appeal:     No  error. 

Writ  of  certiorari  denied  by  the 
Supreme  Court  of  the  United  States 
October  20,  1919,  in  250  U.  S.  665, 
63  L.  ed.  1197,  40  Sup.  Ct.  Rep.  13. 
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/.  Introductory, 

This  note,  in  discussing  whether  a 
loan  is  rendered  usurious  by  reason 
of  the  fact  that  a  part  of  the  money 


loaned  is  left  on  deposit  with  the  lend- 
er, does  not  consider  that  class  of 
cases  wherein,  as  a  cloak  for  usury, 
an  interest-bearing  obligation  is  given 
by  the  borrower  for  an  amount  greater 
than  that  of  the  loan  actually  nego< 
tiated. 


ANNO.— USURY— DEPOSIT  WITH  LENDER. 


1423 


U.  D^poHt  under  agreement. 

The  few  eases  passing  on  the  point 
are  in  accord  in  holding  that  if,  as  a 
condition  of  making  a  loan,  the  bor- 
rower is  required  to  leave  part  of  the 
money  on  deposit  with  the  lender,  the 
transaction  is  usurious  if  the  interest 
paid  for  the  loan  amounts  to  more  than 
legal  interest  on  the  sum  actually 
available  for  the  use  of  the  borrower. 
East  River  Bank  v.  Hoyt  (1865)  82  N. 
Y.  119;  Butterworth  v.  Pecare  (1861) 
S  Bosw.  (N.  Y.)  671.  And  see  the  re- 
ported case  (Plantebs'  Nat.  Bank  v. 
Wysong  &  M.  Co.)  ante,  1412. 

In  East  River  Bank  v.  Hoyt  (N.  Y.) 
supra,  it  appeared  that  a  bank  dis- 
counted a  note  for  $1,500  on  condition 
that  $500  of  the  amount  should  remain 
on  deposit  until  the  note  came  due, 
and  required  of  the  customer  his  check 
for  that  sum,  payable  at  the  time  the 
note  fell  due.  Holding  the  transaction 
to  be  usurious,  the  court  said:  "As- 
suming these  facts  to  be  true,  it 
presents  a  case  of  bold,  unmitigated 
violation  of  the  statute  in  its  letter 
and  spirit.  If  the  statute  prohibiting 
usury  can  be  evaded  by  such  a  subter* 
fuge  as  has  been  offered  in  this  case, 
it  has  become  a  dead  letter,  and  had 
better  be  repealed  at  once.  By  such 
a  contrivance,  an  individual  or  a  bank, 
in  the  loan  of  one  half  their  capital, 
may  draw  interest  upon  the  whole. 
The  device  in  this  case  lacks  even  the 
merit  of  ordinary  skill  in  its  consum- 
.  mation;  it  is  an  act  of  cupidity  and 
extortion,  that  is  not  provided  with 
even  the  decencies  of  a  cloak  to  cover 
its  nudity." 

In  Butterworth  v.  Pecare  (N.  Y.) 
supra,  a  transaction  differing  only 
with  respect  to  the  amounts  involved 
from  that  passed  on  in  the  case  last 
cited  was  held  to  be  usurious. 

In  First  Nat.  Bank  v.  Gish  (1872) 
72  Pa.  13,  similar  facts  appeared,  but 
the  case  went  off  on  the  right  of  the 
borrower's  assignee  for  creditors  to 
raise  the  question. 

In  Ex  parte  Geddes  (1834)  8  Deacon 
A  C.  Bankr.  Gas.  (Eng.)  638,  1  Mont. 
&  Ayr,  Bankr.  385,  it  appeared  that 
a  customer  applied  to  a  bank  to  lend 
him  £4,000,  which  the  bank  agreed  to 
do.    He  asked  what  balance  he  was 


expected  to  keep,  and  was  told  that 
he  must  maintain  a  balance  of  not 
less  than  £1,000,  which  he  promised 
to  do.  The  customer  paid  into  the 
bank  and  drew  out  during  the  life 
of  the  loan  £108,000.  It  was  held  that 
under  the  circumstances  the  loan  was 
not  usurious. 

HI.  Voluntary  or  casual  deposit. 

If  the  agreement  for  a  loan  contem- 
plates that  the  entire  amount  shall  be 
available  to  the  borrower  at  once,  the 
mere  fact  that  he  leaves  a  part  there- 
of with  the  lender  for  a  time,  or  that 
a  brief  delay  in  paying  it  over  to  him 
occurs,  does  not  make  the  transaction 
usurious  in  the  absence  of  a  corrupt 
intent  to  evade  the  law  against  usury. 
Bishopp  V.  Blair  (1900)  90  111.  App. 
64;  Appleton  Bank  v.  Fiske  (1864)  8 
Allen  (Mass.)  201;  Leonard  v.  Cox 
(1880)  10  Neb.  541,  7  N.  W.  289;  Muir 
V.  Newark  Sav.  Inst.  (1863)  16  N.  J. 
Eq.  537;  Bevier  v.  Covell  (1881)  87 
N.  Y.  50;  Keyes  v.  Moultrie  (1858)  8 
Bosw.  (N.  Y.)  1;  Geisberg  v.  Mutual 
Bldg.  &  L.  Asso.  (1901)  —  Tex.  — ,  60 
S.  W.  478. 

Thus,  in  Keyes  v.  Moultrie  (1858)  8 
Bosw.  (N.  Y.)  1,  the  court  said:  "It 
would  be  a  monstrous  doctrine  to  hold 
that  a  borrower  who  induces  a  friend 
to  pay  ^00  for  the  legal  discount  of 
a  draft  in  order  to  accommodate  him 
with  the  use  of  its  proceeds  until  its 
maturity  can  take  advantage  of  the 
Statute  of  Usury  to  defeat  a  recovery* 
because  the  borrower  did  not  imme- 
diately withdraw  the  proceeds  of  the 
draft,  and  therefore  had  not,  accord- 
ing to  strict  computation,  been  in  ac- 
tual possession  of  the  money  the 
entire  time  for  which  his  note  bears 
interest,  or  because,  not  wanting  to 
use  but  half  the  money  borrowed^  he 
had  suffered  the  rest  to  remain  in  the 
lender's  bank,  or  because  the  borrower 
from  a  feeling  of  generosity  or  justice 
afterwards  wished  the  lender  to  de- 
rive some  uncertain  advantage  from 
the  balance  thus  remaining.  .  To  make, 
the  transaction  usurious,  there  must 
have  been  an  intent  on  the  part  of  the 
lender  to  receive,  and  on  the  part  of 
the  borrower  to  pay,  more  than  legal 
interest." 
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In  Bishopp  v.  Blair  (IlL)  supra,  it 
appeared  that  a  loan  of  $30,000  was 
made  to  a  person  about  to  erect  a 
building.  The  money  was  paid  to  him 
from  time  to  time  as  the  progress  of 
the  building  required,  the  last  pay- 
ment being  about  six  months  after  the 
date  when  the  notes  evidencing  the 
loan  were  made.  It  was  held  that,  in 
the  absence  of  proof  that  the  transac- 
tion was  intended  as  a  cover  for  usury, 
it  was  not  usurious. 

In  Appleton  Bank  v.  Fiske  (1864) 
8  Allen  (Mass.)  201,  it  appeared  that 
a  person  discounting  a  note  left  the 
proceeds  on  deposit  for  so  long  a  time 
that  the  discount  for  the  time  when 
he  had  the  use  of  the  money  amounted 
to  more  than  the  legal  rate.  The  evi- 
dence was  that  the  money  was  at  all 
times  subject  to  his  draft.  The  court 
said:  '*Ii  a  person  who  obtains  dis- 
counts at  a  bank  voluntarily  allows  a 
considerable  sum  to  remain  on  de- 
posit, with  the  idea  and  expectation 
that  this  course  on  his  part  will  en- 
able him  to  obtain  discounts  more 
readily,  but  without  any  agreement  or 
understanding  that  he  may  not  draw 
his  money  at  any  time,  there  is  no 
usury  in  the  practice." 

In  Leonard  v.  Cox  (1880)  10  Neb. 
541,  7  N.  W.  289,  it  appeared  that 
money  was  borrowed  and  a  note  given 
therefor.  The  money  was  paid  over 
to  the  borrower  from  time  to  time, 
covering  about  a  month,  the  lender 
stating  that  he  was  unable  to  obtain 
the  full  amount  at  once.  The  court 
said:  "If  it  clearly  appeared  from 
the  testimony  that  by  the  terms  of  the 
contract  between  the  parties  the  mon- 
ey, or  a  part  of  it,  was  not  to  be  paid 


by  the  plaintiff  to  the  defendant  until 
some  time  after  the  delivery  of  the 
note  and  mortgage,  while  they  were 
to  draw  interest  from  date,  the  con- 
tract would  thereby  be  tainted^  with 
the  vice  of  usury.  But  in  our  opinion 
the  testimony  entirely  fails  to  show 
that  such  was  the  contract.  The  fact 
that  the  whole  amount  of  money 
loaned  was  not,  at  the  time  of  the  de- 
livery of  the  note  and  mortgage,  paid, 
seems  to  have  been  caused  from  the 
inability  of  the  mortgagee  to  procure 
it,  and  not  from  any  contract  that  it 
should  not  have  been  paid." 

In  Geisberg  v.  Mutual  Bldg.  &  L. 
Asso.  (Tex.)  supra,  it  was  held  that 
it  was  not  usury  to  charge  interest 
from  the  time  the  money  was  so  set 
aside  for  the  use  of  the  borrower  that 
it  could  not  be  loaned  to  anyone  else, 
though  it  was  not  paid  to  him  until  a 
month  later. 

In  Muir  v.  Newark  Sav.  Inst.  (1863) 
16  N.  J.  Eq.  637,  it  appeared  that  bor- 
rowed money  remained  for  a  few  days 
after  the  date  of  the  borrower's  note 
in  the  hands  of  the  lender's  agent 
while  the  security  was  being  perfect^ 
ed.  There  was  no  evidence  of  any  cor- 
rupt intent  in  connection  with  the 
delay.  It  was  held  that  the  transac- 
tion was  not  usurious.  See  to  the  same 
effect,  Bevier  v.  Covell  (1881)  87  N.  Y. 
50. 

But  in  Barr  v.  African  M.  E.  Mt. 
Pisgah  Church  (1887)  —  N.  J.  Eq.  — , 
10  Atl.  287,  it  was  held  that  the  act  of 
the  lender's  agent  in  delaying  for  sev- 
eral months  to  pay  over  the  money, 
interest  being  collected  for  the  period 
of  that  delay,  made  the  transaction 
usurious.  yi.  A.  S. 


YEE  BOW,  Plff.  in  Err., 

V. 

CITY  OF  CLEVELAND  et  al. 

Ohio  Supreme  Courts  March  11,  1919. 
(99  Ohio  St.  269,  124  N.  ET.  132.) 

Municipal  corporation  —  administrative  officer  —  delegation  of  duties. 

1.  An  ordinance  imposing  on  an  administrative  officer,  as  a  prerequisite 

Headnotes  by  the  Court. 
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to  the  issuance  of  a  license,  the  duties  of  ascertaining  whether  sanitary 
and  drainage  arrangements  are  sufficient  to  protect  the  public  health,  and 
whether  ''adequate  ventilation'^  and  ''adequate  plumbing  and  drainage 
facilities"  are  provided  on  the  premises,  does  not  confer  arbitrary  legis- 
lative or  judicial  powers  upon  such  officer  in  a  constitutional  sense.  If 
his  conduct  should  prove  to  be  arbitrary  or  palpably  unwarranted,  resort 
may  be  had  to  the  courts. 

[See  note  on  this  qiiestion  beginning  on  page  1436.] 


•-^regulation  of  laundries. 

2.  In  the  regulation  of  laundries,  a 
city  ordinance  defining  a  public  laundry 
to  be  any  premises,  etc.,  used  for  the 
purpose  of  laundering  certain  washable 
articles  "for  thirty  or  more  owners  of 
such  articles  per  week,  and  for  pay,''  is 
not  unreasonable  nor  discriminatory. 
The  basis  of  classification  therein  em- 
ployed is  natural  and  reasonable,  and 
the  provisions  of  the  ordinance  operate 
uniformly  upon  the  class  therein 
named. 


—  failure  of  ordinance  to  cover  entire 
field. 

3.  When  a  city  has  the  right,  under 
its  police  power,  to  impose  regulations 
upon  a  business,  the  validity  of  an  ordi- 
nance cannot  be  attacked  merely  be- 
cause its  scope  was  not  extended  to*  cov- 
er the  entire  field  of  possible  abuses 
which  such  ordinance  seeks  to  prevent. 

Constitutional  law  —  validity  of  ordi- 
nance. 

4.  The  provisions  of  the  ordinance  re- 
ferred to  in  propositions  1  and  8  herein 
violate  neither  the  state  nor  the  Federal 
Constitution. 


Error  to  the  Court  of  Appeals  for  Cuyahoga  County  to  review  a  judg- 
ment affirming  a  judgment  of  the  Court  of  Common  Pleas  sustaining  a 
general  demurrer  to  a  petition  to  enjoin  the  enforcement  of  a  city  ordi- 
nance.   Affirmed. 


Statement  by  Jones,  J. : 

Plaintiff  in  error  filed  his  petition 
in  the  court  of  common  pleas  of 
Cuyahoga  county  seeking  an  injunc- 
tion to  restrain  the  enforcement  of 
a  city  ordinance.  This  ordinance 
provided  for  the  regulation  of  the 
public  laundry  business  in  the  city 
by  means  of  inspection  and  license. 
Section  1  of  the  ordinance  is  as  fol- 
lows: "Section  1.  Definition. — ^Any 
building,  structure,  place,  premises 
or  establishment  which  is  used  for 
the  purpose  of  laundering  wearing 
apparel,  table  or  bed  linen,  curtains, 
rugs,  towels,  or  any  or  all  of  said 
articles  for  thirty  or  more  owners  of 
such  articles  per  week,  and  for  pay, 
regulated  either  by  a  flat  rate,  piece 
price,  or  by  weight,  shall  be  deemed 
a  public  laundry  for  the  purpose  of 
this  ordinance." 

Other  sections  of  the  ordinance 
provide  that  public  laundries  can- 
not be  maintained  or  operated  with- 
out a  license  from  the  commissioner 
of  assessments  and  licenses,  to 
whom  applications  were  required  to 

12  A.L.R.— .00. 


be  made.  These  applications  were 
then  transmitted  to  the  health  com- 
missioner of  the  city  for  investiga- 
tion and  report.  Thereupon  the 
health  commissioner  was  required 
to  make  an  examination  of  the  prem- 
ises for  the  purpose  of  ascertaining 
whether  the  location,  construction, 
and  ventilation  of  such  laundries, 
and  the  sanitary  and  drainage  ar- 
rangements thereof,  were  "sufficient 
to  properly  protect  the  public  health, 
and  the  health  of  the  persons  to  be 
employed  in  such  proposed  laun- 
dry." Among  other  requirements 
provided  for  in  said  ordinance  was 
the  requirement  that  "all  rooms 
used  in  connection  with  such  laundry 
shall  be  provided  with  adequate  ven- 
tilation by  means  of  windows,  air 
shafts,  air  ducts  or  other  mechani- 
cal apparatus,  if  needed,  so  as  at  all 
times  to  insure  a  free  circulation  of 
fresh  air  in  such  laundry." 

Provisions  were  also  made  where- 
by any  person  aggrieved  by  any 
finding  or  order  of  the  commissioner 
of  assessments  and  licenses,  or  the 
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commissioner  of  health,  should  have 
the  right  of  appeal  to  a  board  of  ap- 
peals, composed  of  the  mayor,  di- 
rector of  law,  and  director  of  public 
safety.  A  violation  of  any  of  the 
provisions  of  the  ordinance  is  made 
a  misdemeanor. 

In  his  petition  plaintiff  urged 
that  the  ordinance  was  in  violation 
of  the  state  and  Federal  Constitu- 
tions, was  an  unconstitutional  inter- 
ference with  his  business,  and  asked 
the  court  to  restrain  the  defendants 
from  enforcing  the  ordinance. 

A  general  demurrer  was  filed  in 
the  court  of  common  pleas,  which 
was  sustained.  Plaintiff  perfected 
his  appeal  to  the  court  of  appeals, 
which  sustained  the  judgment  of  the 
lower  court.  Error  is  now  prosecut- 
ed to  this  court. 

Messrs.  Boyd,  Cannon,  Brooks,  & 
Wickham,  for  plaintiff  in  error: 

The  definition  of  "public  laundry"  is 
purely  arbitrary,  artificial,  and  unrea- 
sonable. 

Phillips  V.  State,  77  Ohio  St.  214,  82 
N.  E.  1064;  Sanning  v.  Cincinnati,  81 
Ohio  St.  142,  25  L.R.A.(N.S.)  686,  90 
N.  E.  125;  Billings  v.  Cleveland  R.  Co. 
92  Ohio  St.  478,  111  N.  E.  155;  Stange 
v.  Cleveland,  94  Ohio  St.  377,  114  N.  E. 
261 ;  State  v.  Gardner,  58  Ohio  St.  599, 
41  L.R.A.  689,  65  Am.  St.  Rep.  785,  51 
N.  E.  136;  Miller  v.  Crawford,  70  Ohio 
St.  207,  71  N.  E.  631,  1  Ann.  Cas.  558; 
Yeazill  v.  State,  20  Ohio  C.  C.  646,  10 
Ohio  C.  D.  794. 

The  ordinance  grants  legislative  and 
judicial  powers  to  an  administrative 
officer. 

State  V.  Schaeffer,  96  Ohio  St.  215, 
L.R.A.1918B,  945,  117  N.  E.  220,  Ann. 
Cas.  1918E,  1137;  Harmon  v.  State,  66 
Ohio  St.  249,  58  L.R.A.  618,  64  N.  E. 
117;  Theobald  v.  State,  10  Ohio  C.  C. 
N.  S.  536;  United  States  v.  Keokuk  & 
H.  Bridge  Co.  45  Fed.  178;  United 
States  V.  Rider,  50  Fed.  406 ;  Toledo  v. 
Winters,  10  Ohio  N.  P.  N.  S.  661. 

Mr.  John  J.  Sullivan  also  for  plain-* 
tiff  in  error. 

Messrs.  W.  S.  Fitzgerald  and  Alfred 
Clum,  for  defendants  in  error: 

The  definition  of  a  public  laundry 
given  in  the  ordinance  is  reasonable, 
natural,  and  lawful. 

St.  Louis  V.  Bircher,  7  Mo.  App.  169, 
affirmed  in  76  Mo.  431 ;  Fulgun  v.  Nash- 
ville, 8  Lea,  635;  Cobb  v.  Durham 
County,  122  N.  C.  307,  30  S.  E.  338; 


Hubbell  v.  Higgins,  148  Iowa,  37, 126  N. 
W.  914,  Ann.  Cas.  1912B,  822$  State  v. 
McFarland,  60  Wash.  98,  140  Am.  St 
Rep.  909,  110  Pac.  792. 

The  ordinance  in  question  does  not 
contain  an  unlawful  grant  of  legislative 
and  judicial  powers. 

Hubbell  V.  Higgins,  148  Iowa,  37, 126 
N.  W.  914,  Ann.  Cas.  1912B,  822;  State 
V.  Schaeffer,  96  Ohio  St.  215,  L.R.A. 
1918B,  945,  117  N.  E.  220;  New  York 
ex  rel.  Lieberman  v.  VanQeCarr,  199 
U.  S.  552,  50  L.  ed.  305,  26  Sup.  Ct  Rep. 
144;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct  Rep.  1064; 
Buffalo  V.  Hill,  79  App.  Div.  402,  79  N. 
Y.  Supp.  449;  Mutual  Film  Ccttip.  v. 
Industrial  Commission,  236  U.  S.  230, 
59  L.  ed.  552,  35  Sup.  Ct.  Rep.  887,  Ann. 
Cas.  1916C,  296 ;  Raabe  v.  State,  28  Ohio 
C.  A.  169;  People  ex  rel.  Larrabee  v. 
Mulholland,  82  N.  Y.  324,  37  Am.  Rep. 
568;  People  ex  rel.  Schwab  v.  Grant 
126  N.  Y.  473,  27  N.  E.  964;  Gundling 
V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725, 
20  Sup.  Ct.  Rep.  633;  Hall  v.  Geiger- 
Jones  Co.  242  U.  S.  539,  61  L.  ed.  480, 
L.R.A.1917F,  514,  37  Sup.  Ct.  Rep.  217, 
Ann.  Cas.  1917C,  643;  American  Wood- 
enware  Mfg.  Co.  v.  Schorling,  96  Ohio 
St  305,  117  N.  E.  366. 

Jones,  J.,  delivered  the  opinion  of 
the  court: 

The  argument  attacking  the  con- 
stitutionality of  this  ordinance  is 
based  upon  two  grounds:  (1)  That 
it  was  class  legislation,  of  unequal 
operation  and  discriminatory  in 
character;  (2)  that  the  ordinance 
delegated  to  an  administrative  offi- 
cer of  the  city  legislative  and  judi- 
cial powers. 

It  is  conceded  that  the  city,  in  the 
reasonable  exercise  of  its  police 
power,  had  the  right  to  regulate 
public  laundries  as  a  measure  of 
public  safety,  and  for  the  protection 
of  the  health  of  employees' and  of 
the  public.  The  first  ground  of  at- 
tack is  urged  for  the  reason  that  § 
1  of  the  ordinance  is  arbitrary,  un- 
reasonable, and  amounts  to  a  dis- 
crimination between  petsoiis  doing 
the  same  business,  in  that  *£he  ordi- 
nance is  made  applicable  '6hly  to 
those  laundering  articles  f6r  thirty 
or  more  owners  of  such  articles  *per 
week,  and  for  pay.  Diversity  of  pa- 
trons was  the  basis  adopted  by  the 
legislative  policy  of  the  city  in  mak- 
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ing  this  classification.  Concededly 
the  city  had  the  right  to  enlarge  or 
lessen  the  scope  of  this  classifica- 
tion, and  apply  it  to  hotels  doing  a 
considerable  business ;  but  the  court 
is  not  warranted  in  substituting  its 
own  judfi^nent  as.  to  the  scope  of 
classification,  unless  the  latter  clear- 
ly appears  to  be  unwarranted  and 
unreasonable.  Conceding  that  the 
city  had,  in  the  exercise  of  its  police 
power,  the  right  to  impose  regula- 
tions that  were  necessary  for  the 
protection  of  the  public  health,  the 
ordinance  does  not  become  invalid 
^    ,  .    .  because  it  does  not 

<*ori)oration^  covcr  thc  whoIe 
i?!i\1S^n?^o  field  Of  possible 
field''  *"**'*         abuse.    Hall  v.  Gei- 

ger-Jones  Co.  242 
U.  S.  539,  61  L.  ed.  480,  L.R.A. 
1917F,  514,  37  Sup.  Ct.  Rep.  217, 
Ann.  Cas.  1917C,  643.  The  provi- 
sions of  the  ordinance  in  question 
are  not  an  unreasonable  exercise  of 

the  police  power,  are 
iruSTrfe.*.*"  ^'     not  discriminatory, 

but  operate  uni- 
formly and  geographically  upon  the 
class  stipulated  in  the  ordinance, 
and  this  .case  is  therefore  distin- 
guishal^le  from  the  Ohio  cases  relied 
upon  by  the  plaintiff  in  error. 
'  The  constitutional  validity  of  the 
ordinance  is  also  attacked  for  the 
reason  that  the  same  grants  to  an 
administrative  officer  arbitrary  leg- 
islative and  judicial  powers,  and 
this  because  it  imposes  upon  the 
health  commissioner,  as  a  prerequi- 
site to  the  issuance  of  a  license,  the 
duty  of  ascertaining  whether  the 
sanitary  and  drainage  arrangements 
are  sufficient  to  protect  the  public 
health,  and  whether  ''adequate  ven- 
tilation*'  and  ''adequate  plumbing 
and  drainage  facilities"  have  been 
provided.  It  is  claimed  that  these 
features  of  the  ordinance  are  left  to 
the  arbitrary  judgment  of  an  ad- 
ministrative officer,  and  that  no 
fixed  standard  has  been  provided  as 
a  guide  for  official  action,  and  for 
the  information  due  those  operating 
public  laundries. 

It  is  now  generally  held  that  quasi 
judicial  ddties  and  administrative 
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functions  may  be  imposed  upon  ad- 
ministrative officers  for  the  purpose 
of  ascertaining  the  conditions  under 
which  the  law  or  ordinance  becomes 
effective.  It  will  not  be  presumed 
that  the  action  of  the  administrative 
officer  will  be  either  arbitrary  or  un- 
warranted. Should  it  so  prove  to 
be,  the  aggrieved  person  would  have 
the  right  to  relief  through  the 
courts.  But  it  is  said  that  the  ordi- 
nance has  fixed  no  standard  for  offi- 
cial guidance,  but  has  left  the  sani- 
tary arrangements  and  ventilation 
of  each  public  laundry  to  the  un- 
trammeled  judgment  of  the  health 
commissioner,  for  determination 
whether  such  are  sufficient  and  ade- 
qvjate.  It  is  exceedingly  doubtful 
whether  a  fixed  standard  could  be 
adopted  by  the  city  in  its  regulation 
of  those  features.  What  would 
prove  to  be  sufficient  and  adequate 
in  one  public  laundry  might  be  en- 
tirely insufficient  and  inadequate  in 
another.  And  any  attempt  to  pro- 
vide by  law  for  the  multitudinous 
details  defining  what  would  be  suffi- 
cient and  adequate  measures  of  reg-. 
ulation,  applicable  to  each  and  every 
laundry  falling  within  the  class 
mentioned,  would  seriously  tax  legis- 
lative ingenuity.  But  it  is  now 
generally  held  that  discretionary 
powers  may.be  lodged  in  adminis- 
trative    officers     to    ^d„,i„„tratl« 

determme  whether  omcer— deieira- 
the  terms  of  a  law  **^"  •'  **"'"• 
or  ordinance  of  this  character  have 
been  complied  with,  and  that  such 
"terms,  like  other  general  terms,  get 
precision  from  the  sense  and  experi- 
ence of  men." 

That  there  is  ample  support  for 
this  principle  is  furnished  by  the 
two  following  Federal  cases,  orig- 
inating in  this  state,  wherein  prac- 
tically every  question  here  made  was 
decided:  Mutual  Film  Corp.  v.  In- 
dustrial Commission,  236  U.  S.  230, 
59  L.  ed.  552,  35  Sup.  Ct.  Rep.  387, 
Ann.  Cas.  1916C,  296,  and  Hall  v. 
Geiger-Jones  Co.  supra.  In  the 
first-named  case  the  legislature  left 
to  the  judgment  and  discretion  of  a 
board  of  censors  the  approval  of 
such  films  only  as  the  board  might 
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find  to  be  ''moral,  educational,  or 
amusing  and  harmless  in  character/' 
In  the  second  case  the  legislative  act 
required  the  executive  officer,  as  a 
condition  of  a  license,  to  be  satisfied 
of  the  good  or  bad  business  repute 
of  the  applicant  for  a  license.  Both 
acts  were  sustained  by  the  Supreme 
Court  of  the  United  States.  The 
principles  involved  in  those  cases 
are  similar  to  the  ones  here  in  con- 
troversy. Like  questions  were  in- 
volved and  decided  in  favor  of  these 
legislative  powers  in  the  following 
cases :  Gundling  v.  Chicago,  177  U. 
S:  183,  44  L.  ed.  725,  20  Sup.  Ct 
Rep.  633 ;  Red  "C"  Oil  Mfg.  Co.  v. 
Board  of  Agriculture,  222  U.  S.  380, 
56  L.  ed.  240,  32  Sup.  Ct.  Rep.  152, 
and  State  ex  rel.  Lieberman  v.  Van 
DeCarr,  199  U.  S.  562,  50  L.  ed.  305, 
26  Sup.  Ct.  Rep.  144. 

We  therefore  hold  that  the  fea- 

con-titntionai  ^^^es  of  the  ordi- 
iaw--Taitdttr  of   nance  complained  of 

Violated  neither  the 
state  nor  the  Federal  Constitution. 
The  judgment  of  the  Court  of  Ap- 
peals is  affirmed. 


Nichols,  Ch.  J.,  and. -Matthias, 
Johnson,  Donahue,  Wanamaker,  and 
Robinson,  JJ.,  concur. 

Dismissed  by  the  Supreme  Court 
of  the  United  States  January  27, 
1921.  (U.  S.  Adv.  Ops.  1920-21,  p. 
298)  —  U.  S.  — ,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  320. 

NOTE. 


>  i 


The  decision  in  the  reported  case 
(Yee  Bow  v.  Cleveland,  ante,  1424), 
aptly  illustrates  that  class  of  cases 
which  adhere  to  the  rule  that  a  stat- 
ute or  ordinance  is  not  rendered  In- 
valid merely  because  of  the  fact  that 
it  has  conferred  some  discretion  upon 
a  public  official  with  respect  to  the 
carrying  out  of  a  police  regulation, 
notwithstanding  it  has  not  fixed  a 
standard  for  official  guidance.  Other 
cases  of  this  kind  will  be  found  in 
subd.  III.  of  the  annotation  following 
State  ex  rel.  Makris  v.  Superior  Ct. 
post,  1447,  which  treats  the  general 
question  of  the  validity  of  a  statute  or 
ordinance  vesting  discretion  in  pub- 
lic officials  without  prescribing  a  rule 
of  action. 


r-* 


STATE  OF  WASHINGTON  EX  REL.  TOM  MAKRIS 

V. 

SUPERIOR  COURT  OF  PIERCE  COUNTY. 

fl 

Washington  Supreme  Court  (Dept.  No.  l)^yovemher  SO,  1020. 

(_  Wash.  — ,  193  Pac.  846.) 


License  —  provision  for  revocation  —  arbitrary  discussion.  ;  i 

1.  A  provision  for  revocation  of  a  license  to  sell  candy  and  soft  drinks 
by  the  commissioner  of  public  safety,  with  right  of  appeal  to  the  city 
council  whenever  the  preservation  of  the  public  morality,  health,  peace, 
and  good  order  shall  in  his  judgment  render  such  revocation  necessary,  is 

invalid. 

[See  note  on  this  qtiestion  beginning  on  page  1435.] 

Municipal  corporation  —  authority  to     them,  does  not  empower  the  municipal- 


provide  for  revocation  of  licenses. 

2.  Charter  authority  to  municipal 
corporations  to  grant  licenses  for  any 
lawful  purpose,  to  fix  the  amount  to  be 
paid  therefor,  and  provide  for  revoking 


ity  to  provide  for  their  revocation  at  the 
arbitrary  pleasure  of  a  municipal  officer. 
[See  17  R.  C.  L.  556,  557;  19  R.  C.  L. 
975,  976.] 


STATE  EX  BEL.  MAKRIS  v.  SUPERIOR  COURT.  1429 

( —  Wa8h.  — ,  193   Pac.  8^5.) 

PETif ION  for  a  writ  of  certiorari  to  review  a  judgment  of  the  Superior 
Court  f(rtT*ierce  County  denying  relator  relief  in  an  action  by  him  against 
the  Commissioner  of  Public  Safety,  to  enjoin  interference  with  his  busi- 
ness.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  U.  Kelley  for  relator.  visions  of  the  ordinance.     In  Au- 

Parker,*  J.,  delivered  the  opinion     fi^^st,  1920,  the  city  passed  its  Ordi- 


of  the  court : 

The  relator,  Makris,  commenced 
an  action  in  the  superior  court  for 
Pierce  county  against  F.  Shoemaker, 
commissioner  of  public  safety  of  the 
city  of  Tacoma,  seeking  an  injunc- 
tion restraining  him  and  all  persons 
acting  under  him  from  interfering 
with  him  (Makris)  in  the  conduct 
of  his  store  and  place  of  business, 
kept  for  the  sale  of  soft  drinks  and 
candy,  at  1313^  Broadway  in  that 
city.  The  trial  of  that  action  upon 
the  merits  resulted  in  judgment  of 
the  superior  court  denyinng  Makris 
the  relief  prayed  for.  He  now  seeks 
in  this  court  a  reversal  of  that  judg- 
ment by  this  review  proceeding. 

Shoemaker,  as  commissioner  of 
public  safety  of  the  city  of  Tacoma, 
has  assumed  to  revoke  the  license 
issued  by  the  city  to  Makris  for  the 
conducting  of  his  soft  drink  and 
candy  business,  and  also  threatens 
to  force  Makris  to  close  his  place  of 
business.  Shoemaker  claims  that 
his  revoking  of  the  license  issued  to 
Makris  by  the  city,  and  his  threat- 
ened forcing  of  Makris  to  close  his 
place  of  business  are  legally  justi- 
fied by  the  manner  of  conducting 
the  business  by  Makris,  and  the 
authority  vested  in  him  (Shoe- 
maker) by  the  license  ordinance  of 
the  city,  providing  for  the  licensing 
and  regulating  of  such  business.  In 
February,  1918,  the  city  passed  its 
Ordinance  No.  6749,  creating  a  li- 
cense department  in  the  department 
of  public  safety  of  the  city,  and  pro- 
viding for  the  licensing  and  regu- 
lating of  various  named  occupations 
and  businesses.  This  ordinance  pro- 
vides for  penalties  by  fine  and  im- 
prisonment for  its  violation,  appli- 
cable both  to  carrying  on  of  the 
named  occupations  and  businesses 
without  a  license  therefor,  and  to 
the  violation  of  the  regulative  pro- 


nance  No.  7301,  amending  §  47  of 
its  general  license  Ordinance  No. 
6749,  providing  for  the  licensing 
and  regulating  of  soft  drink  and 
candy  stores,  which  amendment,  in 
so  far  as  we  need  here  notice  its 
language,  reads  as  follows : 

"The  application  for  a  license  for 
any  business  mentioned  in  this  sec- 
tion shall  be  in  writing  and  shall 
be  signed  by  the  owner  or  manager 
of  such  business.  The  application 
shall  state  the  place  where  the  busi- 
ness is  to  be  carried  on  and  the  na- 
ture of  the  business  there  to  be  con- 
ducted. Upon  the  receipt  of  such 
application  accompanied  by  the  li- 
cense fee  as  above  provided  it  shall 
be  the  duty  of  the  city  clerk  to  notify 
the  commissioner  of  health  and  sani- 
tation and  the  commissioner  of  pub- 
lic safety  that  such  application  has 
been  made,  and  the  said  commis- 
sioners shall  inspect,  or  cause  to  be 
inspected,  the  premises  where  such 
business  is  to  be  conducted.  If  the 
premises  are  found  to  be  in  a  sani- 
tary condition  and  to  comply  in  all 
respects  with  the  provisions  of  the 
health  and  food  ordinances  of  the 
city  of  Tacoma  relating  thereto,  and 
if  the  premises  conform  to  the  build- 
ing regulations  and  in  no  way  men- 
ace the  peace  and  good  order  of  the 
community,  said  commissioners  or 
their  representatives  shaD  recom- 
mend to  the  city  clerk  that  such 
license  be  issued. 

"The  recommendation  of  the  two 
commissioners  shall  be  indorsed 
upon  such  application.  In  case 
either  or  both  shall  recommend  that 
the  license  be  refused  the  city  clerk 
shall  return  to  the  applicant  the 
license  fee  deposited,  but  if  both 
shall  recommend  that  such  license 
be  issued,  the  city  clerk  shall  there- 
upon issue  to  the  applicant  a  license 
to  conduct  the  business  mentioned 
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in  said  application  at  the  place 
therein  named.  Licenses  shall  not 
be  transferable.  In  case  the  licensee 
shall  move  from  the  location  covered 
by  the  license  to  another  location  in 
the  city,  such  removal  shall  by  him 
be  reported  immediately  to  the  city 
clerk.  All  licenses  shall  be  con- 
spicuously posted  in  a  public  place 
on  the  premises  for  which  such  li- 
cense was  granted. 

"The  license  of  any  business 
mentioned  in  this  section  may  be 
revoked  by  the  commissioner  of  pub- 
lic safety  in  his  discretion  for  disor- 
derly or  immoral  conduct  or  gam- 
bling on  the  premises,  or  whenever 
the  preservation  of  public  morality, 
health,  peace  or  good  order  shall  in 
his  judgment  render  such  revoca- 
tion necessary.  Such  revocation 
shall  be  subject  to  appeal  to  the  city 
council,  to  be  prosecuted  by  filing  a 
written  notice  with  the  council 
within  ten  days  after  the  revocation. 
Upon  receipt  of  such  appeal  the 
council  shall  appoint  a  day  for  hear- 
ing the  appeal,  giving  the  appellant 
at  least  three  days'  prior  notice  in 
writing  thereof.  The  decision  of  the 
council  shall  be  final." 

Makris  being  the  possessor  of  a 
duly  issued  license  under  this  ordi- 
nance, to  carry  on  the  business  of 
selling  soft  drinks  and  candy,  and 
having  established  such  a  business 
at  1313-^  Broadway  in  the  city,  and 
Shoemaker,  as  commissioner  of  pub- 
lic safety  of  the  city,  being  of  the 
opinion  that  the  business,  as  con- 
ducted by  Makris,  had  become  a 
menace  to  "the  preservation  of  pub- 
lic morality,  health,  peace,  and  good 
order,"  assumed  to  revoke  the  li- 
cense, evidencing  his  decision  in 
that  behalf  by  addressing  to  Makris 
a  letter  reading  as  follows : 

City  of  Tacoma,  Washington, 
Department  of  Public  Safety. 

August  26,  1920. 
Mr.  Tom  Makris,  1313*  Broadway, 

Tacoma,  Washington. 
Sir: — Whereas,    in   my   judgment, 
the  preservation  of  public  morality, 
health,  peace,  and  good  order  render 
necessary  the   revocation   of   your 


license  for  conducting  a  business  for 
the  sale  of  soft  drinks  aft  1313^ 
Broadway : 

You  are  hereby  advised  that  said 
license  is  revoked,  effective  to-day, 
under  the  provisions  of  §  47  of  Or- 
dinance No.  6749  as  amended  by 
Ordinance  No.  7301. 

Very  truly  yours, 

F.  Shoemaker, 

Commissioner  of  Public  Safety. 

Makris  was  also  then  given  to 
understand,  though  not  by  fonnal 
written  notice,  that  Shoemaker  as 
commissioner  of  public  safety  would 
force  him  to  close  his  place  of  busi- 
ness. 

Counsel  for  Makris  challenged  the 
constitutionality  and  validity  of  the 
ordinance,  in  so  far  as  it  authorizes 
the  commissioner  of  public  safety 
to  revoke  his  license  and  thereafter 
force  the  closing  of  his  place  of  busi- 
ness. A  holding  that  the  revocation 
provisions  of  the  ordinance  are  void, 
and  the  reasons  therefor,  if  sound, 
may  also  demonstrate  that, the  pre- 
scribed conditions  touching  the 
question  of  issuing  or  withholding 
a  license  are  unconstitutional  and 
void.  We  are  not,  however,  here 
concerned  with  that  particular  ques- 
tion, since  Makris  has  paid  the  li- 
cense fee  and  received  his  license, 
and  does  not  now  directly  challenge 
the  validity  of  the  ordinance  in  that 
particular,  evidently  being  satisfied 
to  waive  the  question  of  the  validity- 
of  the  ordinance  in  that  particular^ 
during  the  period  covered  by  his 
license.  The  argument  here  made 
;  in  behalf  of  Makris  is,  in  substance, 
that  the  effect  of  the  provisions  of 
the  ordinance  authorizing  the  revo- 
cation of  the  license  is  to  place  in 
the  hands  of  the  commissioner  of 
public  safety,  and  in  turn  in  the 
hands  of  the  city  council  upon  ap- 
peal from  the  commissioner,  the  ar- 
bitrary power,  uncontrolled  by  any 
prescribed  rule  of  action,  to  effec- 
tively decide  who  may  and  who  may 
not  engage  in  and  curry  oni  the 
manifestly  lawful  business  of  selling 
soft  drinks  and  candy  in  the  city. 
As  we  read  the  ordinance  such  is 
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the  meaning  of  its  terms.  It  may 
be  that  the  authority  to  revoke  the 
license  because  of  the  permission  by 
the  licensee  of  ^'gambling  on  the 
premises"  is  a  sufficient  prescribing 
of  a  cause  for  revoking  the  license, 
and  that  the  revocation  provisions 
of  the  ordinance,  in  so  far  as  that 
cause  alone  is  concerned,  might  be 
upheld,  if  that  specified  cause  for 
revoking  the  license  be  sufficiently 
separable  from  the  other  provisions 
of  the  ordinance  to  stand  alone. 
That,  however,  is  not  the  question 
before  us.  That  is  not  claimed  as 
the  cause  for  revoking  this  license. 
There  is  no  other  specifically  pre- 
scribed cause  for  revoking  the  li- 
cense or  specifically  prescribed  rule 
of  action  which  limits  or  controls 
the  commissioner  or  the  city  coun- 
cil in  deciding  the  question  of  re- 
voking the  license.  This  means  that 
the  commissioner,  and  in  turn  the 
city  council,  may,  according  to  their 
own  notions  of  what  is  a  menace  to 
"the  preservation  of  public  moral- 
ity, health,  peace,  or  good  order''  in 
each  particular  case,  decide  who 
may  and  who  may  not  engage  in 
business  of  this  character  in  the 
city.  In  other  words,  the  commis- 
sioner is  left  to  determine  for  him- 
self, not  only  what  acts  may  have 
been  committed  by  the  licensee,  but 
also  whether  or  not  such  acts  are 
•'disorderly  or  immoral,"  or  are  a 
menace  to  the  "preservation  of  pub- 
lic morality,  health,  peace,  or  good 
order,"  warranting  revocation  of 
the  license.  Manifestly  upon  ap- 
peal to  the  city  council  that  body  is 
not,  by  the  terms  of  the  ordinance, 
controlled  by  any  more  specifically 
prescribed  rule  of  action,  but,  like 
the  commissioner,  is  a  law  unto 
itself  in  each  particular  case  when 
the  question  of  revocation  of  a  li- 
cense comes  before  that  body. 

Our  decision  in  Seattle  v.  Gibson, 
96  Wash.  425,  165  Pac.  109,  is  prac- 
tically decisive  of  this  case  in  prin- 
ciple, in  favor  of  Makris,  though  the 
license  ordinance  there  involved 
sanctioned  a  somewhat  plainer 
usurpation  of  arbitrary  power  than 
does  this  ordinance,  in  that  it  made 
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no  attempt  whatever  to  prescribe 
any  rule  touching  the  question  of 
who  should  be  granted  a  license  and 
who  should  be  refused  a  license  to 
conduct  a  drug  store.  It  is  true,  in 
that  decision,  particular  mention  is 
made  of  the  fact  that  the  license 
might,  under  the  terms  of  the  ordi- 
nance, be  granted  or  refused  with- 
out even  an  investigation  or  hearing 
touching  the  merite  of  the  applica- 
tion therefor;  but  the  law  invoked 
in  support  of  our  conclusion  that  the 
ordinance  was  void,  in  that  "this 
discretion  is  purely  arbitrary  under 
the  ordinance,  because  no  standard 
of  qualifications,  nor  rule,  is  fixed 
upon  which  an  investigation  may  be 
made"  (using  the  words  of  the  de- 
cision),— citing  and  quoting  from 
Yick  Wo  V.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  . 
Los  Angeles  County  v.  Hollywood 
Cemetery  Asso.  124  Cal.  344,  71 
Am.  St.  Rep.  75,  57  Pac.  153 ;  State 
V.  Mahner,  43  La.  Ann.  496,  9  So. 
480,  and  State  ex  rel,  Garrabad  v. 
Dering,  84  Wis.  585,  19  L.R.A.  858, 
36  Am.  St.  Rep.  948,  54  N.  W.  1104, 
is,  we  think,  decisive  of  this  case  in 
favor  of  Makris.  All  of  those  deci- 
sions were  rested  upon  the  principle 
that  an  ordinance  which  authorizes 
the  issuing  or  withholding  of  a  li- 
cense to  engage  in  a  lawful  busi- 
ness,— ^that  is,  a  business  which 
within  itself  is  ordinarily  perfectly 
lawful, — ^and  committing  to  any  offi- 
cer or  set  of  officers  the  power  to 
decide  according  to  their  own  no- 
tions, in  each  particular  case,  the 
question  of  the  propriety  of  issuing 
or  withholding  a  license  therefor, 
and  thus  deciding  who  may  and  who 
may  not  engage  in  such  business,  is 
autiiorizing  the  exercise  of  arbi- 
trary power  in  violation  of  the 
guaranty  of  the  14th  Amendment  of 
the  Constitution  of  the  United 
State  that  "no  state  shall  .  .  . 
deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
laws."  In  §  12  of  article  1  of  our 
state  Constitution,  we  find  the  same 
guaranty,  in  substance,  as  follows: 
"No  law  shall  be  passed  granting 
to  any  citizen,  class  of  citizens,  or 
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corporation,  other  than  municipal, 
privileges  or  immunities  which, 
upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens  or  cor- 
porations." 

Our  decision  in  Seattle  v.  Gibson, 
and  those  of  the  Federal  and  state 
courts  upon  which  that  decision  is 
rested,  render  it  plain  that  it  is  suf- 
ficient to  render  a  law  or  ordinance 
void  in  the  light  of  these  constitu- 
tional guaranties,  if  the  prescribed 
manner  of  administering  such  law 
or  ordinance  results  in  leaving  the 
question  of  the  propriety  of  issuing, 
withholding,  or  revoking  a  license 
to  conduct  an  ordinarily  lawful 
business,  and  thus  the  question  of 
who  may  and  who  may  not  engage 
in  such  business,  to  the  decision  of 
any  officer  or  set  of  officers,  uncon- 
trolled by  any  prescribed  rule  of 
action. 

Among  the  many  additional  au- 
thorities lending  support  to  this 
view  of  the  law,  we  note  the  follow- 
ing: The  case  of  Elkhart  v.  Mur- 
ray, 165  Ind.  304,  1  L.R.A.(N.S.) 
940,  112  Am.  St.  Rep.  228,  75  N.  E. 
693,  6  Ann.  Cas.  748,  is  particularly 
enlightening  and  persuasive  upon 
this  question.  In  that  case  there 
was  involved  an  ordinance  of  the 
city  requiring  the  use  on  street  cars 
of  fenders  of  a  particular  make,  "or 
some  other  fender  equally  as  good» 
to  be  approved  by  the  common  coun- 
cil or  its  street  committee."  The 
ordinance  was  held  void  because  of 
the  uncertainty  of  the  standard  pre- 
scribed, in  that  whether  some  other 
fender  than  that  named  was  equally 
as  good  was  left  to  the  decision  of 
the  city  officers.  In  the  course  of 
the  opinion  Chief  Justice  Monks, 
speaking  for  the  court,  said :  "The 
ordinance  must  contain  permanent 
legal  provisions  operating  generally 
and  impartially  upon  all  within  the 
territorial  jurisdiction  of  such  city, 
and  no  part  thereof  be  left  to  the 
will  or  unregulated  discretion  of  the 
common  council  or  any  officer.  If 
an  ordinance  upon  its  face  restricts 
the  right  of  dominion  which  the 
owner  might  otherwise  exercise 
without  question,  not  according  to 


any  uniform  rule,  but  so  as  to  make 
tlte  absolute  enjoyment  of  his  own 
depend  upon  the  arbitrary  will  of 
the  city  authorities,  it  is  invalid,  be- 
cause it  fails  to  furnish  a  uniform 
rule  of  action,  and  leaves  the  right 
of  property  subject  to  the  will  of 
such  authorities,  who  may  exercise 
it  so  as  to  give  exclusive  profits  or 
privileges  to  particular  persons." 
Numerous  authorities  are  then  cited 
in  support  of  this  view.  The  chief 
justice  then  proceeding,  referring  to 
one  of  the  court's  prior  decisions, 
said :  "In  Bes^onies  v.  Indianapolis, 
71  Ind.,  at  page  197,  this  court  said : 
'Without  any  provision  as  to  the 
location  or  management  of  hospi- 
tals, the  ordinance  attempts  to  make 
it  unlawful  for  anyone  to  establish 
or  conduct  one  without  a  license  or 
permit  from  the  common  council 
and  board  of  aldermen;  and  the 
granting  or  refusal  of  the  license  or 
permit  is  not  governed  by  any  pre- 
scribed rules,  but  rests,  in  such  case, 
in  the  uncontrolled  discretion  of  tbe 
common  council  and  board  of  alder- 
men. It  is  apparent  that  under  the 
ordinance,  if  valid,  the  common 
council  and  board  of  aldermen  have 
the  power  to  grant  or  refuse  the 
license  in  any  given  case  at  their 
mere  pleasure ;  and  that  no  one  can 
conduct  or  maintain  a  hospital  with- 
in the  city,  however  harmless  or 
beneficial  it  might  be,  except  by  the 
consent  of  the  conmion  council  and 
board  of  aldermen.  It  is  not  neces- 
sary to  suppose  that  the  common 
council  and  board  of  aldermen  would 
abuse  the  power  thus  assumed  by 
them  to  grant  or  refuse  the  license, 
as  they  might  think  .  .  .  for  the 
public  good.  It  is  sufficient  to  say 
that,  if  the  ordinance  is  valid,  the 
common  council  and  board  of  alder- 
men have  it  in  their  power  to  grant 
one  person  a  license,  and  refuse  an- 
other, under  the  same  circum- 
stances. No  law  could  be  valid 
which,  by  its  terms,  would  authorize 
the  passage  of  such  an  ordinance. 
The  23d  section  of  the  Bill  of  Rights 
provides  that  "the  general  assembly 
shall  not  grant  to  any  citizen,  or 
class  of  citizens,  privil^es  or  im- 
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munities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all 
citizens."  What  the  legislature  can- 
not do  directly  in  this  respect,  it 
cannot  authorize  a  municipal  corpo- 
ration to  do.' " 

In  Cicero  Lumber  Co.  v.  Cicero, 
176  111.  9,  42  L,R.A.  696,  68  Am. 
St.  Rep.  155,  51  N.  E.  758,  there 
was  involved  the  validity  of  an  or- 
dinance of  the  town,  limiting  the  use 
of  certain  named  boulevards  to  cer- 
tain named  classes  of  vehicles,  and 
other  vehicles  by  special  permission 
of  the  town  board  of  trustees. 
Holding  the  ordinance  void  because 
of  the  uncontrolled  power  so  vested 
in  the  town  board  to  decide  what 
vehicles  might  or  might  not  be  used 
upon  the  street,  other  than  those 
vehicles  specifically  named,  Justice 
Magruder,  speaking  for  the  court, 
observed:  "By  the  ordinance  of 
May  23,  1896,  all  persons  are  for- 
bidden to  take  any  omnibus,  or 
heavy  vehicle,  or  any  traffic  vehicle 
upon  either  of  the  boulevards  there- 
in named,  except  private  wagons 
conveying  families,  'or  upon  special 
permission  of  this  board.'  The 
meaning  of  this  provision  is  that 
all  trafiic  vehicles,  except  private 
wagons  conveying  families,  are  only 
forbidden  the  use  of  the  boulevards 
in  case  their  owners  do  not  obtain 
the  special  permission  of  the  board 
of  trustees.  In  other  words,  the 
discretion  is  lodged  with  the  board 
of  trustees  to  permit  or  not  to  per- 
mit traffic  vehicles  to  be  used  upon 
the  boulevards  in  question.  The  or- 
dinance, in  so  far  as  it  invests  the 
board  of  trustees  with  the  discretion 
here  indicated,  is  unreasonable.  It 
prohibits  that  which  is,  in  itself  and 
as  a  general  thing,  perfectly  lawful, 
and  leaves  the  power  of  permitting 
or  forbidding  the  use  of  traflSc 
teams  upon  the  boulevards  to  an 
unregulated  official  discretion,  when 
the  whole  matter  should  be  regu- 
lated by  permanent  local  provisions 
operating  generally  and  impartially. 
The  ordinance  is  not  general  in  its 
operation.  It  does  not  affect  all 
citizens  alike,  who  use  traffic  vehi- 
cles.    It   is  only  persons   driving 
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traffic  vehicles  upon  the  boulevards 
without  the  permission  of  the  board 
of  trustees,  who  are  subjected  to  the 
penalties  of  the  ordinance."  Balti- 
more V.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239 ;  Richmond  v.  Dudley,  129 
Ind.  112,  13  L.R.A.  587,  28  Am.  St. 
Rep.  180,  28  N.  E.  312;  Walsh  v. 
Denver,  11  Colo.  App.  523,  53  Pac. 
458 ;  Peginis  v.  Atlanta,  132  Ga.  302, 
35  L.R.A.(N.S.)  716,  63  S.  E.  857; 
Newton  v.  Belger,  143  Mass.  598, 10 
N.  E.  464;  Anderson  v.  Wellington, 
40  Kan.  173,  2  L.R.A.  110,  10  Am. 
St.  Rep.  175, 19  Pac.  719 ;  Re  Frazee, 
63  Mich.  396,  6  Am.  St.  Rep.  310, 
30  N.  W.  72. 

Counsel  call  our  attention  to  and 
rely  particularly  upon  the  decision 
of  the  Oregon  court  in  Portland  v. 
Traynor,  94  Or.  418,  6  A.L.R.  1410, 
183  Pac.  933,  186  Pac.  54.  That 
decision,  however,  deals  with  an  or- 
dinance which  was  held  to  prescribe 
a  sufficiently  specific  rule  of  action 
to  be  followed,  in  the  granting  or 
refusing  to  grant  the  license  in 
question.  Just  what  was  decided  is 
rendered  plain  by  the  portion  of  the 
decision  reading  as  follows : 

"As  we  construe  it,  the  ordinance 
in  question  is  certain  and  definite  in 
its  terms.  It  provides  if,  upon  in- 
vestigation, the  location  *is  found  to 
be  suitable  for  a  food  establishment, 
and  in  proper  sanitary  conditions 
according  to  the  ordinances  of  the 
city  of  Portland  and  the  regulations 
of  the  United  States  with  reference 
to  plumbing,  water  supply,  ventila- 
tion, and  cleanliness,  the  bureau  of 
health  shall  issue  to  such  applicant 
a  food  establishment  permit.' 

"If  the  premises  comply  with  the 
ordinance  of  the  city  and  the  rules 
and  regulations  of  the  government 
with  reference  to  plumbing,  water 
supply,  ventilation,  and  cleanliness, 
the  permit  must  be  granted,  and  the 
health  officer  has  no  right  to  refuse 
it.  The  ordinance  of  the  city  of 
Portland,  and  the  rules  and  regula- 
tions of  the  government  in  such 
matters,  are  both  definite  and  cer- 
tain, and  the  only  question  which 
the  board  of  public  health  has  any 
authority  to  consider  is  whether  or 
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not  the  premises  or  place  of  busi- 
ness come  within  such  terms  and 
provisions.     .     .     . 

"It  is  not  within  the  authority, 
or  even  the  discretion,  of  the  bureau 
of  health  to  grant  arbitrarily  a  per- 
mit to  one  person  who  has  complied 
with  the  ordinance,  rules,  and  regu- 
lations, and  deny  it  to  another  who 
has  complied  with  them." 

We  note  that  the  ordinance  there 
in  question  contained  the  seemingly 
general  words  "suitable  for  a  food 
establishment ;"  but,  as  we  read  that 
decision,  those  words  of  the  ordi- 
nance were  held  to  mean  only  that 
the  place  must  be  so  suitable,  meas- 
ured by  the  specified  conditions. 

We  do  not  in  our  present  inquiry 
take  note  of  decisions  which  have  to 
do  with  the  granting  of  licenses  for 
the  sale  of  intoxicating  liquors,  the 
maintenance  of  pool  rooms,  the 
practice  of  professions  or  entering 
upon  occupations  more  or  less  dan- 
gerous to  others  looking  to  the  per- 
sonal qualifications  of  the  licensee. 
As  to  such  licenses  there  is  neces- 
sarily involved  some  measure  of  dis- 
cretion to  be  exercised  by  the  officer 
or  body  charged  with  the  duty  of 
deciding  who  may  or  may  not  en- 
gage in  such  businesses,  professions, 
or  occupations.  Such  cases  do  not 
deal  with  constitutional  rights  so 
clearly  ascertainable  as  those  drawn 
in  question  in  this  case. 

We  are  not  deciding  that  a  busi- 
ness of  the  nature  here  in  question 
may  not  be  regulated  within  reason- 
able limits  through  the  passage  and 
enforcement  of  ordinances  by  the 
city ;  but  only  that  the  city  has  not 
the  power,  neither  can  the  legisla- 
ture confer  upon  it  the  power,  to 
enact  a  valid  ordinance  by  the  terms 
of  which  some  officer  or  set  of  offi- 
cers,  controlled  by 

viSuTn^fi?'*"  no  ^ore  specifically 
«^v®c^*on—  prescribed  rule  of 
auca»sfJn.  action  than  is  found 

in  the  revocation 
provisions  of  this  ordinance,  may 
decide  who  may  or  may  not  conduct 
tht    manifestly    ordinarily    lawful 


business  of  a  soft  drink  and  candy 
store.  We  have  not  overlooked 
subd.  33  of  §  7507,  Rem.  Code,  being 
a  part  of  v»'hat  is  commonly  called 
the  "Enabling  Act,"  authorizing 
cities  of  the  first  class,  to  which 
class  Tacoma  belongs,  to  frame  their 
own  charters,  wherein  is  enumer- 
ated one  of  the  powers  of  such  cities 
as  follows:  "To  grant  licenses  for 
any  lawful  purpose,  and  to  fix  by 
ordinance  the  amount  to  be  paid 
therefor,  and  to  provide  for  revok- 
ing the  same."  Nor  do  we  hold  such 
provision  to  be  unconstitutional ;  for 
we  are  quite  convinced  that  it  does 
not  mean  an3rthing  more  than  that 
the  city  may,  in  a 

laWIUl  ana  COnStltU-    corporation— 

tional. manner,  pro-  ;;i^?It*Ioi'* 
vide  for  the  grant-  revocation  ot 

•I  1 T  m    licenses. 

mg  and  revokmg  of 

licenses.    Re  Frazee,  63  Mich.  396, 

403,  6  Am.  St.  Rep.  310,  30  N.  W.  72. 

The  judgment  of  the  Superior 
Court  is  reversed,  and  the  cause  re- 
manded to  that  court,  with  direc- 
tions to  render  judgment  enjoining 
Shoemaker  as  commissioner  of  pul> 
lie  safety  of  the  city  of  Tacoma  from 
proceeding  under  the  assumed  grant 
of  license-revoking  power  contained 
in  Ordinance  No.  6749  as  amended 
by  Ordinance  No.  7301,  or  from  in- 
terfering with  Makris  or  his  li- 
censed business  by  virtue  of  such 
assumed  grant  of  power. 

We  note  the  allegations  and 
prayer  of  the  complaint  in  the  ac- 
tion in  the  Superior  Court  here  on 
review,  that  Makris  is  claiming 
damages  from  Shoemaker  because 
of  alleged  interference  with  his 
business  by  Shoemaker.  The  effect 
of  the  trial  court's  decision  against 
Makris  was  to  deny  this  claim  of 
damages.  This  claim  is  not  pressed 
here,  and  we  do  not  find  anything 
in  the  record  that  would  sustain  it ; 
so,  in  so  far  as  the  judgment  of  the 
trial  court  denied  that  claim,  we 
leave  the  judgment  undisturbed. 

Holcomb,  Ch.  J.,  and  Fullerton, 
Mackintosh,  and  Bridges,  JJ.,  con- 
cur. 


ANNO.—VBSTINQ  DISCBBTION  IN  PUBLIC  OFFICIAL,         1486 


ANNOTATION. 

Validity  of  statute  or  ordinance  Vesting  discretion  in  public  oflBciab 

prescribing  a  rule  of  action. 


I.  Scope  and  introduction,  1435. 
II.  Rule  requiring  prescription  of  definite 
rule  of  action : 

a.  Rule  stated,  1436. 

b.  Illustrative  cases: 

1.  Rule  violated,  1437. 

2.  Rule  complied  with,  1445. 
III.  Rules  allowing:  grants  of  reasonable 

discretion : 

J.  Scope  and  introduction* 

The  purpose  of  the  present  annotation 
is  to  treat  the  general  question  of  the 
necessity  of  prescribing  a  definite  rule 
of  action  for  the  guidance  of  public  of- 
ficials in  whom  a  discretion  has  been 
vested;  or,  in  other  words,  whether  or 
not  statutes  or  ordinances  which  confer 
such  a  discretionary  power  without  hav- 
ing laid  down  rules  for  guidance  can  be 
successfully  attacked  on  the  ground  that 
they  confer  arbitrary  and  uncontrolled 
powers  which  render  them  invalid. 
This  question,  of  course,  is  met  under 
a  great  variety  of  circumstances  of  such 
a  diverse  nature  that  an  exhaustive  col- 
lection of  cases  could  not  well  be  made. 
However,  the  governing  rules  are  fairly 
well  settled,  so  that  the  ultimate  ques- 
tion in  most  cases  becomes  one  of  appli- 
cation to  particular  facts,  in  conse- 
quence of  which  it  has  been  deemed 
more  practical  merely  to  state  such  gen- 
eral rules,  and  to  illustrate  applications 
thereof  which  have  been  made,  by  set- 
ting out  a  number  of  the  better  cases, 
without  attempting  to  exhaust  the  cases 
on  the  general  subject,  or  on  any  of  the 
specific  classes  of  statutes  or  ordinances 
involved,  although  it  may  be  observed 
that  the  search  has  covered  a  very  broad 
field.  The  majority  of  the  cases  which 
pass  upon  the  question  thus  presented 
involve  statutes  and  ordinances  grant- 
ing power  to  public  officials  with  respect 
to  the  issuing  and  revocation  of  licenses, 
permits,  approval  of  devices  for  use  on 
conveyances,  etc.,  and  it  is  to  such  cases 
that  the  annotation  has  been  largely 
confined. 

With  respect  to  the  applications  of 
the  various  rules  it  cannot  be  gainsaid 


III. — continued. 

a.  Necessity  and  police  regulations 

generally,  1447. 

b.  Determination    of   personal   fit- 

ness, 1450. 

c.  Discretion  as  to  mere  matter  of 

detail,  1452. 
IV.  Discretion  with  respect  to  matters  of 
mere  privilege,  1453. 

that  there  is  considerable  diversity  of 
conclusion,  and  at  least  some  real  con- 
flict of  authority,  some  of  the  cases 
broadly  asserting  that  statutes  or  or- 
dinances vesting  discretion  in  public 
officials  should  lay  down  rules  and  tests 
to  guide  and  control  such  officers  in  the 
exercise  of  the  granted  discretion,  and 
others  not  being  so  strict.  Also  in- 
volved in  many  cases  is  the  question 
whether  or  not  the  regulation  is  one 
made  by  the  enacting  body  in  the  exer- 
cise of  its  police  power.  In  the  main, 
it  may  be  said  that  the  validity  of  the 
grant  of  discretion  depends  largely 
upon  the  nature  of  the  business  or 
thing  with  respect  to  which  it  is  to  be 
exercised,  and  as  to  whether  or  not  the 
proper  regulation  and  control  thereof 
require  that  a  discretion  be  vested  in 
one  or  more  public  officials  in  order 
properly  to  control  the  conduct  of  the 
business,  or  the  use,  etc.,  of  the  article 
or  thing  in  question. 

It  should  also  be  remembered  that 
the  fact  that  a  court  has  laid  down  one 
rule  in  one  case,  as,  for  instance,  that  a 
municipal  ordinance  granting  arbitrary 
and  uncontrolled  discretion  to  city  of- 
ficials as  to  the  granting  of  licenses  or 
permits  to  carry  on  what  is  generally 
regarded  as  a  useful  and  ordinarily 
lawful  business  is  invalid  does  not  nec- 
essarily preclude  the  reaching  of  a  con- 
trary conclusion  as  to  the  validity  of  a 
grant  of  arbitrary  power  with  respect 
to  the  licensing  of  a  business  such  as 
dealing  in  intoxicating  liquors,  the 
right  to  carry  on  which  is  generally  re- 
garded as  a  mere  privilege,  subject  to 
arbitrary  control  or  absolute  prohibi- 
tion. 
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L.R.A.(N.S.)  940,  112  Am.  St  Rep. 
228,  75  N.  E.  593,  6  Ann.  Cas.  748. 

Iowa.— Bear  v.  Cedar  Rapids  (1910) 
147  Iowa,  341,  27  L.R.A.  (N,S.)  1150, 
126  N.  W.  324. 

Kansas.  —  Anderson  v.  Wellington 
(1888)  40  Kan.  173,  2  L.R.A,  110,  10 
Am.  St.  Rep.  175,  .19  Pac.  719. 

Kentucky.  —  Boyd  v.  Frankfort 
(1903)  117  Ky.  199,  111  Am.  St.  Rep. 
240,  77  S.  W.  669 ;  Monticello  v.  Bates 

(1916)  169  Ky.  258,  183  S.  W.  555. 
Louisiana. — State  v.  Mahner  (1891) 

43  La.  Ann.  496,  9  So.  480. 

Maryland.  —  Baltimore  v.  Radecke 
(1878)  49  Md.  217,  33  Am.  Rep.  239; 
Bostock  V.  Sams  (1902)  95  Md.  400,  59 
L.R.A.  282,  93  Am.  St.  Rep.  394,  52  AtL 
665;  Hagerstown  v.  Baltimore  &  O.  R. 
Co.  (1908)  107  Md.  178,  126  Am.  St 
Rep.  382,  68  Atl.  490;  Farmers'  & 
Planters'  Co.  v.  Salisbury  (1920)  136 
Md.  617,  111  AtL  112. 

Massachusetts.  —  Newton  v.  Belger 
(1887)  143  Mass.  598,  10  N.  E.  464; 
Com.  V.  Maletsky  (1909)  203  Mass.  241, 
24  L.R.A.(N.S.)  1168,  89  N.  E.  245. 

Michigan.  —  Re  Frazee  (1886)  63 
Mich.  396,  6  Am.  St  Rep.  310,  30  N.  W. 
72;  Devereaux  v.  Genesee  County 
(1920)  —  Mich.  — ,  177  N.  W.  967. 

Minnesota.  —  St  Paul  v.  Laidler 
(1858)  2  Minn.  190,  Gil.  159,  72  Am. 
Dec.  89. 

Missouri.  —  Hays  v.  Poplar  Bluff 
(1915)  263  Mo.  516,  L.R.A.1915D,  595, 
173  S.  W.  676. 

New  York. — People  ex  rel.  Lieber- 
man  v.  Vandecarr  (1903)  81  App.  Div. 
128,  80  N.  Y.  Supp.  1108,  affirmed  in 
(1903)  175  N.  Y.  440,  108  Am.  St.  Rep. 
781,  67  N.  E.  913,  which  was  affirmed 
in  (1905)  199  U.  S.  552,  50  L.  ed.  305, 
26  Sup.  Ct  Rep.  144. 

North  Carolina.  —  State  v.  Tenant 
(1892)  110  N.  C.  609,  15  L.R.A.  423,  28 
Am.  St  Rep.  715,  14  S.  E.  387. 

South  Dakota. — Sioux  Falls  v.  Kirby 
(1894)  6  S.  D.  62,  25  L.R.A.  621,  60  N. 
W,  156;  Mobridge  v.  Brown  (1917)  39 
S.  D.  270,  164  N.  W.  94. 

Utah.  —  Eureka  City  v.  Wilson 
(1897)  15  Utah,  67,  62  Am.  St  Rep. 
904,  48  Pac,  150. 

Washington.   —  Seattle   v.   Gibson 

(1917)  96  Wash.  425,   165  Pac.  109; 
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//.  Rule  requiring  prescription   of  def' 
inite  rule  of  action, 

a,  Mule  stated. 

The  generally  accepted  rule  is  to  the 
effect  that  a  statute  or  ordinance  which 
vests  arbitrary  discretion  with  respect 
to  an  ordinarily  lawful  business, 
profession,  appliance,  etc.,  in  pub- 
lic officials,  without  prescribing  a  uni- 
form rule  of  action,  or,  in  other  words, 
which  authorizes  the  issuing  or  with- 
holding of  licenses,  permits,  approvals, 
etc.,  according  as  the  designated  of- 
ficials arbitrarily  choose,  without  refer- 
ence to  all  of  the  class  to  which  the 
statute  or  ordinance  under  considera- 
tion was  intended  to  apply,  and  without 
being  controlled  or  guided  by  any 
definite  rule  or  specified  conditions  to 
which  all  similarly  situated  might 
knowingly  conform, — is  unconstitu- 
tional and  void.  The  following  cases 
are  directly  illustrative  of  the  great 
number  which  support  this  rule: 

United  States.— Yick  Wo  v.  Hopkins 
(1886)  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct  Rep.  1064  (a  leading  case) ; 
Barthet  v.  New  Orleans  (1885)  24  Fed. 
563. 

Alabama.  —  Montgomery  v.  West 
(1907)  149  Ala.  311,  9  L.R.A.  (N.S.) 
659,  123  Am.  St.  Rep.  33,  42  So.  1000, 
13  Ann.  Cas.  651. 

California. — Hewitt  v.  Medical  Ex- 
aminers (1906)  148  Cal.  590,  3  L.R.A. 
(N.S.)  898,  113  Am.  St  Rep.  315,  84 
Pac.  39,  7  Ann.  Cas.  750;  Re  Dart 
(1916)  172  Cal.  47,  L.R.A.1916D,  905, 
155  Pac.  63,  Ann.  Cas.  1917D,  1127. 

Colorado.— Walsh  v.  Denver  (1898) 
11  Colo.  App.  523,  53  Pac.  458. 

District  of  Columbia.  —  Czarra  v. 
Medical  Supers.  (1905)  25  App.  D.  C. 
443. 

Hawaii.  —  Re  Tai  Kee  (1899)  12 
Haw.  164. 

Illinois.  —  Cicero  Lumber  Co.  v. 
Cicero  (1898)  176  111.  9,  42  L.R.A.  696, 
68  Am.  St  Rep.  155,  51  N.  E.  758;  Noel 
V.  People  (1900)  187  111.  587,  52  L.R.A. 
287,  79  Am.  St  Rep.  238,  58  N.  E.  616. 

Indiana. — Bessonies  v.  Indianapolis 
(1880)  71  Ind.  189;  Richmond  v.  Dud- 
ley (1891)  129  Ind.  112,  13  L.R.A.  587, 
28  Am.  St.  Rep.  180,  28  N.  E.  312 ;  Elk- 
hart V.  Murray  (1905)  165  Ind.  304,  1 
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Statb  ex  rel.  Makris  y.  Superior  Ct. 
(reported  herewith)  ante,  1428. 

Wisconsin. — State  ex  rel.  Garrabad 
V.  Bering  (1893)  84  Wis.  585, 19  L.R.A. 
858;  36  Am.  St.  Rep.  948,  54  N.  W.  1104. 

Canada.— Rex  v.  Sparks  (1913)  18 
B.  C.  116,  10  D.  L.  R.  616. 

The  reasons,  etc.,  upon  which  this 
rule  is  founded,  are.  sufficiently  stated 
in  connection  with  the  cases  set  out  in 
the  following  subdivisions  of  this  anno- 
tation. 

b.  IUu8trative  cases. 

1,  Rule  violated. 

In  Yick  Wo  v.  Hopkins  (1886)  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064,  a  leading,  case  in  holding  uncon- 
stitutional and  void  an  ordinance  of 
San  Francisco  which  made  it  unlawful 
for  any  person  to  engage  in  the  laundry 
business  within  the  corporate  limits, 
''without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  ex- 
cept the  same  be**  located  in  a  building 
constructed  either  of  brick  or  stone,"  in 
that  it  did  not  prescribe  a  rule  and  con- 
dition for  the  regulation  of  the  use  of 
laundry  property,  but  conferred  a 
naked  arbitrary  power  upon  the  board 
to  give  or  withhold  consent,  and  made 
all  engaged  in  the  business  the  tenants 
at  will,  as  to  their  means  of  living,  un- 
der the  board  of  supervisors,  the  court 
said :  "They  [the  ordinances]  seem  in- 
tended to  confer,  and  actually  do  con- 
fer, not  a  discretion  to  be  exercised 
upon  a  consideration  of  the  circum- 
stances of  each  case,  but  a  naked  and 
arbitrary  power  to  give  or  withhold 
consent  not  only  as  to  places,  but  as  to 
persons.  So  that  if  an  applicant  for 
such  consent,  being  in  every  way  a  com- 
petent and  qualified  person,  and  having 
complied  with  every  reasonable  condi- 
tion demanded  by  any  public  interest, 
should,  failing  to  obtain  the  requisite 
consent  of  the  supervisors  to  the  prose- 
cution of  his  business,  apply  for  redress 
by  the  judicial  process  of  mandamus  to 
require  the  supervisors  to  consider  and 
act  upon  his  case,  it  would  be  a  suf- 
ficient answer  for  them  to  say  that  the 
law  had  conferred  upon  them  authority 
to  withhold  their  assent,  without  rea- 
son and  without  responsibility.  The 
power  given  to  them  is  not  confided  to 
their  discretion  in  the  legal  sense  of 


that  term,  but  is  granted  to  their  mere 
will.  It  is  purely  arbitrary,  and  ac- 
knowledges neither  guidance  nor  re- 
straint. .  .  .  The  ordinance  drawn 
in  question  in  the  present  case  .  .  . 
does  not  prescribe  a  rule  and  conditions 
for  the  regulation  of  the  use  of  prop- 
erty for  laundry  purposes,  to  which  all 
similarly  situated  may  conform.  It  al- 
lows without  restriction  the  use  for 
such  purposes  of  buildings  of  brick  or 
stone ;  but  as  to  wooden  buildings,  con- 
stituting nearly  all  those  in  pi^vious 
use,  it  divides  the  owners  or  occupiers 
into  two  classes,  not  having  respect  to 
their  personal  character  and  qualifica- 
tions for  the  business,  nor  the  situation 
and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  by  an  arbi- 
trary line,  on  one  side  of  which  are 
those  who  are  permitted  to  pursue 
their  industry  by  the  mere  will  and 
consent  of  the  supervisors,  and  on  the 
other  those  from  whom  that  consent  is 
withheld  at  their  mere  will  and  pleas- 
ure. And  both  classes  are  alike  only  in 
this :  that  they  are  tenants  at  will,  un- 
der the  supervisors,  of  their  means  of 
living.  .  .  .  When  we  consider  the 
nature  and  the  theory  of  our  institu- 
tions of  government,  the  principles 
upon  which  they  are  supposed  to  rest, 
and  review  the  history  of  their  develop- 
ment, we  are  constrained  to  conclude 
that  they  do  not  mean  to  leave  room 
for  the  play  and  action  of  purely  per- 
sonal  and  arbitrary  power.  Sover- 
eignty itself  is,  of  course,  not  subject 
to  law,  for  it  is  the  author  and  source 
of  law ;  but  in  our  system,  while  sover- 
eign powers  are  delegated  to  the  agen* 
cies  of  government,  sovereignty  itself 
remains  with  the  people,  by  whom  and 
for  whom  all  government  exists  and 
acts.  And  the  law  is  the  definition  and 
limitation  of  power.  It  is,  indeed,  quite 
true  that  there  must  always  be  lodged 
somewhere,  and  in  some  person  or  body, 
the  authority  of  final  decision;  and  in 
many  cases  of  mere  administration  the 
responsibility  is  purely  political,  no  ap- 
peal lying  except  to  the  ultimate  tri- 
bunal of  the  public  judgment,  exercised 
either  in  the  pressure  of  opinion  or  by 
means  of  the  suffrage.  But  the  funda- 
mental rights  to  life,  liberty,  and  the 
pursuit  of  happiness,  considered  as  in- 
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dividual  possessions,  are  secured  by 
those  maxims  of  constitutional  law 
which  are  the  monuments  showing  the 
victorious  progress  of  the  race  in  se- 
curing to  men  the  blessings  of  civiliza- 
tion under  the  reign  of  just  and  equal 
laws,  so  that,  in  the  famous  language  of 
the  Massachusetts  Bill  of  Rights,  the 
government  of  the  commonwealth  'may 
be  a  government  of  laws,  and  not  of 
men.'  For  the  very  idea  that  one  man 
may  be  compelled  to  hold  his  life,  or 
the  means  of  living,  or  any  material 
right  essential  to  the  enjoyment  of  life, 
at  the  mere  will  of  another,  seems  to  be 
intolerable  in  any  country  where  free- 
dom prevails,  as  being  the  essence  of 
slaverv  itself  " 

And  in  Re  Tai  Kee  (1899)  12  Haw. 
364,  a  statute  providing  that  no  license 
for  any  lodging  or  tenement  house, 
hotel,  boarding  house,  or  restaurant  to 
be  established  or  maintained  in  any  lo- 
cation which  in  the  opinion  of  the  local 
authorities  was  unsuitable  for  the  pur- 
pose, or  objectionable,  was  held  uncon- 
stitutional, in  that  it  subjected  the  con- 
stitutional rights  of  applicants  to  the 
arbitrary  discretion  of  local  authorities, 
there  being  nothing  in  the  statute  to 
guide  or  control  the  exercise  of  the 
vested  discretion,  and  control  within 
reasonable  limits  being  essential  to 
constitutionality. 

And  in  Com.  v.  Maletsky  (1909)  203 
Mass.  241,  24  L.R.A.(N.S.)  1168,  89  N. 
E.  245,  an  ordinance  providing  that  no 
person  should  occupy,  use,  or  maintain 
any  building  for  the  purpose  of  picking, 
sorting,  or  storing  rags,  without  "a 
permit  in  writing  from  the  chief  of  the 
lire  department,"  was  held  invalid  for 
failure  to  provide  rules  for  the  exercise 
of  the  judgment  thereby  vested  in  the 
fire  chief.  Sheldon,  J.,  said:  ''Sec- 
tions 9  and  67  of  the  ordinance  before 
us,  the  validity  of  which  sections  is  not 
brought  in  question,  have  provided  for 
the  materials  and  construction  of  build- 
ings to  be  used  for  this  business.  Can 
the  city  of  Chelsea  also  forbid  anyone 
from  using  for  this  purpose  a  building 
constructed  in  exact  conformity  with 
its  requirements,  unless  he  shall  also 
have  procured  a  written  permit  to  do 
so  from  the  chief  of  its  fire  depart- 
ment?   The  effect  of  this  additional  re- 


quirement is  to  leave  it  wholly  to  the 
will  of  that  officer  whether  or  not  any 
person  shall  .be  permitted  to  engage  in 
this  business.  No  rules  are  provided 
for  the  exercise  of  his  judgment;  there 
is  no  appeal  from  his  determination  to 
the  city  council  or  the  board  of  control 
(Stat.  1908,  p.  524,  chap.  559),  the  de- 
partment of  the  city  government  which 
was  intrusted  by  the  legislature  with 
the  exercise  of  this  power.  Doubtless 
it  is  to  be  expected  that  a  subordinate 
officer  intrusted  with  such  unlimited 
power  will  use  it  wisely  and  with  a  view 
only  to  the  public  good ;  but,  as  in  Win- 
throp  V.  New  England  Chocolate  Co. 
(1902)  180  Mass.  464,  466,  62  N.  E. 
969,  there  is  nothing  in  the  ordinance 
to  guide  him  in  passing  upon  the  appli- 
cations that  may  be  made  to  him.  His 
action  in  revoking  a  permit  once  is- 
sued may  be  appealed  from;  but  his  re- 
fusal to  issue  any  permit  is  finaL  It  is 
left  entirely  to  his  nntrammeled  dis- 
cretion whether  the  business  of  keeping 
or  sorting  rags  shall  be  carried  on  at 
all  in  Chelsea,  or  whether,  if  carried  on, 
it  shall  be  confined  to  persons  of  one 
nationality,  or  of  one  way  of  thinking 
in  religion  or  politics.  As  in  Newton  v. 
Belger  (1887)  143  Mass,  599,  10  N.  E. 
464,  there  are  no  regulations  to  guide 
the  applicant  for  a  permit  as  to  what  he 
must  do,  or  what  qualifications  he  must 
show,  in  order  to  entitle  himself  to  a 
permit.  Every  person,  however  careful 
and  however  well  qualified,  is  forbidden 
to  use  any  building,  although  absolute- 
ly fireproof,  for  the  storage  of  any 
rags,  although  quite  incombustible, 
without  a  permit  which  no  qualifica- 
tions might  eniable  him  to  obtain.  Nei- 
ther expressly  nor  by  necessary  impli- 
cation is  the  chief  of  the  fire  depart- 
ment required  to  base  his  action  in 
granting  or  refusing  a  permit,  upon  the 
danger  of  fire  involved.  It  has  been 
held  that,  when  such  unlimited  power 
has  been  granted  by  the  legislature  to 
certain  designated  municipal  boards  or 
officers,  an  ordinance  by  which  they  un- 
dertake to  delegate  this  power  absolute- 
ly to  a  subordinate  officer  will  be  merely 
void." 

In  State  v.  Mahner  (1891)  43  La. 
Ann.  496,  9  So.  480,  in  holding  void  a 
municipal  ordinance  which  prohibited 
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the  keeping  of  a  dairy  within  certain 
limits,  without  a  permit  from  the  coun- 
cil, on  the  ground  that  it  granted  an 
ancontrolled  and  unregulated  discre- 
tionary power  to  the  council,  the  court 
said :  "The  ordinance  is  not  general  in 
its  operation.  It  does  not  affect  all  citi- 
zens alike  who  follow  the  same  occupa- 
tion which  it  attempts  to  regulate.  It 
is  only  those  persons  who  keep  more 
than  two  cows  within  the  prohibited 
limits,  without  the  permission  of  the 
city  council,  who  are-  subject  to  the  pen- 
alties in  the  ordinance.  The  discretion 
vested  by  the  ordinance  in  the  city 
council  is  in  no  way  regulated  or  con- 
trolled. There  are  no  conditions  pre- 
scribed upon  which  the  permit  may  be 
granted.  It  is  within  the  power  of  the 
city  council  to  grant  the  privilege  to 
some,  to  deny  it  to  others.  The  discre- 
tion vested  in  the  council  is  purely 
arbitrary.  It  may  be  exercised  in  the  in- 
terest of  a  favored  few.  It  may  be  con- 
trolled by  partisan  considerations  and 
race  prejudices,  or  by  personal  animosi- 
ties. It  lays  down  no  rules  by  which 
its  impartial  execution  can  be  secured, 
or  partiality  and  oppression  prevented." 
And  upon  the  theory  that  a  municipal 
ordinance  must  not  permit  the  exercise 
of  an  uncontrolled  and  arbitrary  dis- 
cretion, by  omitting  to  lay  down  reason- 
able rules  by  which  its  impartial  exe- 
cution may  be  secured,  it  was  held  in 
Hagerstown  v.  Baltimore  &  0.  R.  Co. 
(1908)  107  Md.  178,  126  Am.  St.  Rep. 
382,  68  Atl.  490,  that  an  ordinance  mak- 
ing it  unlawful  to  keep  domestic  ani- 
mals under  named  conditions  within 
the  corporate  limits,  without  a  permit 
from  the  mayor  and  council  placed  un- 
reasonable, arbitrary,  and  oppressive 
power  in  the  hands  of  such  officials. 
For  a  similar  conclusion  as  to  the  arbi- 
trary licensing  of  milk  dealers  by  mu- 
nicipal officers,  see  Bear  v.  Cedar 
Rapids  (1910)  147  Iowa,  341,  27  L.R.A. 
(N.S.)  1150,  126  N.  W.  324. 

And  for  a  discussion  of  the  validity 
of  an  ordinance  regulating  the  estab- 
lishing of  private  hospitals,  without 
prescribing  a  rule  of  action,  see  Bes- 
sonies  v.  Indianapolis  (1880)  71  Ind. 
189,  as  quoted  in  State  ex  rel.  Makris 
V.  Superior  Ct.  (reported  herewith) 
ante,  1428. 


A  number  of  good  cases  have  passed 
up(Mi  the  question  under  consideration 
in  connection  with  statutes  and  ordi- 
nances relating  to  the  issuing  of  build- 
ing permits.  Thus,  in  Monticello  v. 
Bates  (1916)  169  Ky.  258,  183  S.  W. 
555,  applying  the  rule,  said  to  be  well 
established,  "that  municipal  ordinances, 
placing  restrictions  upon  lawful  con- 
duct or  the  lawful  use  of  property, 
must,  in  order  to  be  valid,  specify  the 
rules  and  conditions  to  be  observed  in 
such  conduct  or  business ;  and  must  ad- 
mit of  the  exercise  of  the  privilege  of 
all  citizens  alike  who  will  comply  with 
such  rules  and  conditions;  and  must 
not  admit  of  the  exercise,  or  of  an  op- 
portunity for  the  exercise,  of  any  arbi- 
trary discrimination  by  the  municipal 
authorities  between  citizens  who  will 
so  comply," — the  court  held  invalid  an 
ordinance  which,  in  general  terms,  pro- 
hibited the  erection  of  any  building 
"without  the  permission  of  the  board  ot 
trustees,"  and  which  did  not  prescribe 
any  rule  of  action.  The  court  in  up- 
holding the  contention  that  the  ordi- 
nance was  invalid,  upon  the  ground  that 
it  fixed  no  standsurd  by  which  the  action 
of  the  city  council  was  to  be  controlled 
in  granting  or  withholding  its  consent, 
and  placed  with  the  city  council  the  ar- 
bitrary and  absolute  power  to  grant  or 
withhold  permits  at  its  pleasure,  said: 
"It  will  be  noticed  that  this  ordinance 
puts  in  the  hands  of  the  town  council 
the  absolute  power  of  allowing  or  re- 
fusing the  erection  of  a  building  of  any 
kind  within  the  city  limits.  There  is 
no  standard  fixed  by  which  it  shall  be 
determined  whether  the  trustees  shall 
permit  a  brick  house  to  be  erected,  or  a 
frame  house  not  to  be  erected.  The 
character  of  the  house  is  given  no  ef- 
fect by  the  ordinance;  the  decision  in 
every  case  rests  solely  with  the  board 
of  trustees.  We  conclude,  therefore, 
that  under  the  rule  requiring  municipal 
ordinances  to  specify  the  rules  and  con- 
ditions to  be  observed  in  the  conduct  of 
business,  in  order  to  be  valid,  so  much 
of  Ordinance  No.  16  of  1904  as  predi- 
cates any  action  thereunder  solely  upon 
the  permission  of  the  board  of  trustees 
is  invalid."  And  in  Boyd  v.  Frankfort 
(1903)  117  Ky.  199,  111  Am.  St.  Rep. 
240,  77  S.  W.  669,  ap  ordinance  prohib- 
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itin^r  the  erection  of  any  building  with- 
out the  consent  of  the  common  council 
was  held  invalid,  on  the  ground  fhat  it 
fixed  no  standard  by  which  the  action  of 
the  council  was  to  be  controlled,  so  that 
its  consent  could  be  given  or  withheld 
at  its  arbitrary  pleasure.  And  in  State 
V.  Tenant  (1892)  110  N.  C.  609,  16 
L.R.A.  423,  28  Am.  St  Rep.  715,  14  S. 
E.  387,  the  court  adopted  the  rule  that 
an  ordinance  regulating  matters  involv- 
ing questions  of  natural  right,  such  as 
the  erection  of  buildings,  must,  when 
requiring  permits  from  public  officials, 
prescribe  a  rule  governing  the  exercise 
of  discretion  in  granting  or  refusing 
the  same,  saying:  ''If  an  ordinance  is 
passed  by  a  municipal  corporation 
which,  upon  its  face,  restricts  the  right 
of  dominion  which  the  individual  might 
otherwise  exercise  without  question, 
not  according  to  any  general  or  uni- 
form rule,  but  so  as  to  make  the  abso- 
lute enjoyment  of  his  own  depend  upon 
the  arbitrary  will  of  the  governing  au- 
thorities of  the  town  or  city,  it  is  un- 
constitutional and  void,  because  it  fails 
to  furnish  a  uniform  rule  of  action,  and 
leaves  the  right  of  property  subject  to 
the  despotic  will  of  aldermen,  who  may 
exercise  it  so  as  to  give  exclusive  prof- 
its or  privileges  to  particular  persons. 
.  .  .  We  concede  that  the  constitu- 
tionality of  an  ordinance  prohibiting 
the  erection  of  wooden  buildings,  or 
buildings  with  wooden  or  shingle  roofs, 
in  the  thickly  settled  portions  of  towns, 
and  requiring  a  license  before  begin- 
ning to  build  such  structures,  has  been 
usually,  if  not  universally,  sustained, 
where  the  ordinance  laid  down  a  g€n- 
eral  rule  that  precluded  the  possibility 
of  discrimination  and  favoritism  in 
granting  the  license,  so  as  to  limit  the 
privileges  to  certain  persons.  .  .  . 
What  is  there  in  the  ordinance  under 
consideration  to  prevent  the  aldermen, 
if  they  were  so  inclined,  from  prohibit- 
ing the  construction  of  any  house  in  a 
defined  boundary,  except  costly  dwell- 
ings, and  thereby  enhancing  the  value 
of  the  property  in  which  they  have  a 
personal  interest?  We  have  no  idea 
that  any  such  purpose  exists,  but  we 
cannot  sanction  the  enforcement  of  an 
ordinance  by  means  of  which  the  alder- 


men may  at  any  time  not  only  entertain, 
but  act  upon,  such  a  corrupt  motive." 
.  To  the  same  effect  is  the  decision  in 
Eureka  City  v.  Wilson  (1897)  15  Utah, 
67,  62  Am.  St.  Rep.  904,  48  Pac.  150. 
And  in  Hays  v.  Poplar  Bluff  (1915)  263 
Mo.  616,  L.R.A.1915D,  595,  173  S.  W. 
676,  an  ordinance  making  it  unlawful 
for  any  person,  without  obtaining  a 
special  permission  from  the  mayor  and 
common  council,  to  construct  a  wooden 
building  within  the  fire  limits  of  the 
city,  was  held  invalid,  because  it  failed 
to  furnish  a  uniform  rule  of  action,  and 
left  the  granting  or  refusal  of  permits 
to  the  arbitrary  determination  of  the 
designated  officials.  And  in  Sioux  Falls 
V,  Kirby  (1894)  6  S.  D.  62,  25  L.R.A. 
621,  60  N.  W.  156,  a  municipal  ordi- 
nance prohibiting  building  without  a 
permit,  and  authorizing  the  building  in- 
spector to  grant  such  a  permit  "if  satis- 
fied" that  the  proposed  building 
complies  with  the  requirements  of  the 
ordinance,  which,  however,  made  no 
provision  as  to  what  should  be  deemed 
necessary  to  constitute  a  safe  con- 
struction, was  held  unconstitutional 
as  conferring  an  absolute  and  uncon- 
trolled discretion  on  the  building 
inspector.  The  court  said:  "While 
the  city  council  may  pass  any  ordi- 
nance that  may  be  proper  and  neces- 
sary as  to  the  manner  of  construct- 
ing buildings,  chimneys,  and  other  fire 
apparatus  so  as  to  protect  the  residents 
of  the  city  from  the  dangers  of  fire,  and 
may  prescribe  such  penalties  for  the 
violation  of  the  same  as  are  within  the 
limits  provided  by  statute,  it  cannot  im- 
pose upon  the  citizen  unnecessary  bur- 
dens, and  in  effect  permit  him  to  im- 
prove his  property,  or  refuse  to  permit 
him  so  to  do,  as  the  building  inspector 
may  determine.  Section  100  of  the 
ordinance  does  not  contain  any  regula- 
tions to  guide  the  landowner  in  the 
construction  or  alteration  of  a  building 
upon  his  land,  but  requires  of  such  land- 
owner, before  any  such  building  can  be 
constructed  or  alteration  made,  that  he 
must  apply  to  the  inspector  for  a  per- 
mit, which  he  is  required  to  give  when 
he  is  satisfied  that  such  building  or  al- 
teration is  in  compliance  with  the  ordi- 
nance. It  does  not  merely  forbid  the 
erection  of  any  building  which  is  haz- 
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ardous,  or  which  exposes  property  or 
persons  to  danger  from  fire;  but  it  re- 
quires of  the  landowner  that  he  obtain  a 
permit  from  the  inspector,  and  pay  the 
prescribed  fee  therefor,  which  may  be 
granted  or  withheld  by  such  inspector, 
as  he  may  or  may  not  be  satisfied  that 
the  building  complies  with  the  require- 
ments of  the  ordinance,  which,  as  we 
have  seen,  makes  no  provisions  as  to 
what  shall  be  deemed  necessary  to  con- 
stitute a  safe  construction.  It  is  clear 
that  the  ordinance  in  controversy,  upon 
its  face,  attempts  to  restrict  the  right 
of  dominion  which  every  individual 
possesses  over  his  property,  not  accord- 
ing to  any  general  or  uniform  rule,  but 
so  as  to  make  the  abso)ute  enjoyment  of 
his  own  property  depend  upon  the  arbi- 
trary will  of  the  city  inspector,  and 
therefore  makes  the  right  of  the  citizen 
to  use  his  property  subject  to  the  will  of 
such  inspector."  And  in  Mobridge  v. 
Brown  (1917)  39  S.  D.  270,  164  N.  W. 
94,  the  South  Dakota  supreme  court 
again  ruled  that  "to  sustain  a  building 
ordinance,  in  the  first  place,  it  must  be 
subject  to  a  uniform  rule  of  action,  and 
cannot  depend  upon  the  arbitrary  deci- 
sion of  the  city  authorities.''  So  in 
Newton  v.  Belger  (1887)  143  Mass.  598, 
10  N.  E.  464,  the  court  was  of  the  opin- 
ion that  an  ordinance  which  provided 
that  no  person  should  erect,  alter  or  re- 
build, or  essentially  change  any  build- 
ing, or  any  part  thereof,  for  any  pur- 
pose other  than  a  dwelling  house,  with- 
out first  obtaining  a  written  permit 
from  the  board  of  aldermen,  and  that  no 
person  should  use  any  building  or  any 
part  thereof  for  any  purpose  rendering 
the  same  or  adjacent  buildings  hazard- 
ous, unsafe,  or  liable  to  be  destroyed,  or 
dangerous  to  persons  or  property  with- 
out first  obtaining  a  permit,  was  too 
broad  and  loose  in  its  provisions  and 
did  not  lay  down  rules  for  guidance. 
And  in  Bostock  v.  Same  (1902)  95  Md. 
400,  59  L.R.A.  282,  93  Anu  St.  Rep.  394,  * 
52  Atl.  665,  in  holding  unauthorized  a 
municipal  ordinance  which  provided 
that  no  building  permit  should  be  issued  , 
unless,  in  the  judgment  of  the  oflicials 
empowered  to  grant  or  refuse  ihe  same^ 
"the  size,  general  character,  and  appear- 
ance<of  the  building  or  buildings  to  be 
erected  will  conform  to  the  general 
12  A.L.R.— 91. 


character  of  the  buildings  previously 
erected  in  the  same  locality,  and  will  not 
in  any  way  tend  to  depreciate  the  value 
of  surrounding  improved  or  unim- 
proved property,"  the  court  discussed 
the  arbitrary  and  uncontrolled-discre- 
tion feature  of  the  same  as  follows: 
"The  delicate  power  conferred  by  the 
proviso  in  question, — a  power  to  control 
the  citizen  in'  the  exercise  of  important 
and  valuable  rights  of  property, — ^the 
power  is  conferred  in  the  most  vague 
aad  general  terms,  and  an  unlimited  and 
unregulated  discretion  is  given  to  an 
agency  of  the  city  government  thereun- 
der. No  standard  is  set  up  according  to 
which  the  judgment  is  to  be  exercised, 
nor  means  provided  by  which  it  is  to  be 
instructed  or  controlled,  and  the  citizen 
is  left  helpless  to  question  its  exercise 
in  any  particular  case.  What  is  meant 
by  the  'general  character  of  the  build- 
ings previously  erected'*?  And  what  is 
there  to  define  and  fix  this  ?  What  is  to 
determine  the  locality  within  the  bounds 
of  which  the  conformity  of  building 
provided  for  by  the  ordinance,  is  to  be 
required?  What  is  to  be  its  extent, 
and  what  its  limits?  What  is  the  de- 
preciation of  property  against  which 
the  ordinance  seeks  to  guard?  Is  it 
a  present  and  immediate  depreciation, 
or  is  it  to  be  a  depreciation  which  may, 
in  the  judgment  or  opinion  of  the  ap- 
peal tax  court,  occur  sometime,  in 
either  a  near  or  a  remote  future,  and 
which  in  fact  may  never  occur?" 

And  in  Richmond  v.  Dudley  (1891) 
129  Ind.  112,  13  L.R.A.  587,  28  Am.  St. 
Rep.  180,  28  N.  E.  312,  in  holding  that 
an  ordinance  requiring  a  license  for 
the  storing  of  inflammable  oils,  which 
permitted  the  ofiicials  to  determine  the 
suitableness  of  place  and  fitness  of  ap- 
plicant, as  well  as  allowed  revocation 
at  pleasure,  but  did  not  prescribe  any 
definite  rule  of  action  for  guidance,  was 
invalid,  the  court  stated  the  rule  as  fol- 
lows: It  seems  ...  to  be  well  es- 
tablished that  municipal  ordinances 
placing  restrictions  upon  lawful  conduct 
or  the  lawful  use  of  property  must,  in 
order  to  be  valid,  specify  the  rules  and 
conditions  to  be  observed  in  such  con- 
duct or  business ;  and  must  admit  of  the 
exercise  of  the  privilege  of  all  citizens 
alike  who  will  comply  with  such  rules 
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and  conditions;  and  must  not  admit  of 
the  exercise,  or  of  an  opportunity  for 
the  exercise,  of  any  arbitrary  discrim- 
ination by  the  municipal  authorities  be- 
tween citizens  who  will  so  comply." 

And  in  Montgomery  v.  West  (1907) 
149  Ala.  311,  9  L.R.A.(N.S.)  659,  123 
Am.  St.  Rep.  33,  42  So.  1000,  13  Ann. 
Gas.  651,  an  ordinance  forbidding  the 
operation  of  steam  engines,  planing 
mills,  foundries,  blacksmith  shops,  cot- 
ton gins,  soap  factories,  and  similar  es- 
tablishments within  the  city  of  Mont- 
gomery, ''without  first  obtaining  the 
consent  of  the  council,"  was  held  to  be 
invalid  in  that  it  did  not  prescribe  a 
general  uniform  rule,  condition,  or  reg- 
ulation to  which  all  citizens  similarly 
situated  might  conform,  but  reserved  to 
the  city  council  the  right  to  grant  or 
withhold  the  privilege  as  suited  its 
pleasure  by  the  exercise  of  an  arbitrary 
discretion.  And  in  Baltimore  v.  Rad- 
ecke  (1878)  49  Md.  217,  33  Am.  Rep. 
239,  a  municipal  ordinance  providing 
that  the  mayor  could  revoke  any  permit 
for  steam  boilers  and  engines,  and  that 
the  same  must  be  removed  within  a 
specified  time  or  else  submit  to  a  fine, 
was  declared  void  on  the  ground  that, 
since  it  laid  down  no  rules  by  which  its 
impartial  execution  could  be  secured,  it 
attempted  to  confer  an  uncontrolled  ar- 
bitrary discretion  upon  a  single  official. 
The  court  said :  "It  commits  to  the  un- 
restrained will  of  a  single  public  officer 
the  power  to  notify  every  person  who 
now  employs  a  steam  engine  in  the 
prosecution  of  any  business  in  the  city 
of  Baltimore,  to  cease  to  do  so,  and,  by 
providing  compulsory  fines  for  every 
day's  disobedience  of  such  notice  and 
order  of  removal,  renders  his  power 
over  the  use  of  steam  in  that  city  prac- 
tically absolute,  so  that  he  may  prohibit 
its  use  altogether.  But  if  he  should  not 
choose  to  do  this,  but  only  to  act  in  par- 
ticular cases,  there  is  nothing  in  the 
ordinance  to  guide  or  control  his  ac-  ' 
tion.  It  layd  down  no  rules  by  which 
its  impartial  execution  can  be  secured, 
or  partiality  and  oppression  prevented. 
It  is  clear  that  giving  and  enforcing 
these  notices  may,  and  quite  likely  will, 
bring  ruin  to  the  business  of  those 
against  whom  they  are  directed,  while 
others  from  whom  they  are  withheld 


may  be  actually  benefited  by  what  iff 
thus  done  to  their  neighbors;  and  when 
we  remember  that  this  action  or  nonac- 
tion may  proceed  from  enmity  or  preju- 
dice, from  partisan  zeal  or  animosity, 
from  favoritism  and  other  improper  in-  ' 
fiuences  and  motives  easy  of  conceal- 
ment and  difficult  to  be  detected  and  ex- 
posed, it  becomes  unnecessary  to  sug- 
gest or  to  comment  upon  the  injustice 
capable  of  being  wrought  under  cover  of 
such  a  power,  for  that  becomes  appar- 
ent to  everyone  'who  gives  to  the  sub* 
ject  a  moment's  consideration.  In  f  act, 
an  ordinance  which  clothes  a  single  in- 
dividual with  such  power  hardly  falls 
within  the  domain  of  law,  and  we  are 
constrained  to  pronounce  it  inoperative 
and  void." 

In  Cicero  Lumber  Co.  v.  Cicero 
(1898)  176  IIL  9,  42  L.R.A.  696,  68  Am. 
St.  Rep.  155,  51  N.  E.  758,  which  is  set 
out  and  quoted  in  State  ex  bel.  Makris 
V.  Superior  Ct.  (reported  herewith) 
ante,  1428,  an  ordinance  prohibiting  the 
use  of  certain  streets  by  traffic  vehicles 
without  the  special  permission  of  cer- 
tain officials  was  held  unreasonable  and 
invalid  because  there  was  nothing  in 
the  ordinance  regulating  the  granting 
or  refusing  of  the  required  permission. 
On  this  point  the  court  also  said :  '*The 
ordinance  in  no  way  regulates  or  con- 
trols the  discretion  vested  thereby  in 
the  board.  It  prescribes  no  conditions 
upon  which  the  special  permission  of 
the  board  is  to  be  granted.  .  .  .  The 
ordinance  should  have  established  a  rule 
by  which  its  impartial  enforcement 
could  be  secured." 

And  in  Anderson  v.  Welling  (1888) 
40  Kan.  178,  2  L.R.A.  110,  10  Am.  St. 
Rep.  175,  19  Pac.  719,  a  city  ordinance 
prohibiting  all  persons,  societies,  asso- 
ciations, etc.,  to  parade  any  public 
streets  shouting,  singing,  or  playing 
any  musical  instruments,  or  doing  any 
other  act  tending  to  attract  an  unusual 
crowdt  ''without  having  first  obtained 
in  writing  the  consent  of  the  mayor,'* 
etc,  was  held  invalid  in  that  it  did  not 
fix  uniform  and  impartial  conditions,, 
the  court  saying :  ''All  by-laws  made  to 
regulate  parades  must  fix  the  condi- 
tions upon  which  all  persons  or  asso- 
ciations can  move  upon  the  public 
streets,  expressly  and  intelligently, — 
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Buch  conditions  operating:  on  all  of 
the  same  class  alike,  and  being 
reasonable  in  their  requirements, 
and  not  oppressive  in  their  opera- 
tion; and  must  not  give  the  power 
of  permitting  or  restraining  processions 
to  an  unregulated  official  discretion,  and 
thus  allow  an  officer  to  prevent  those 
with  whom  he  did  not  agree  on  contro- 
verted questions  from  calling  public  at- 
tention to  the  principles  of  their  party, 
er  the  objects  of  their  organization,  in 
one  of  the  most  effectual  methods  known 
to  associated  efforf  And  a  similar  or- 
dinance received  a  like  construction  in 
State  ex  rel.  Garrabad  v.  Dering  (1893) 
84  Wis.  685,  19  L.R.A.  868,  86  Am.  St 
Rep.  948,  54  N.  W.  1104.  And  a  similar 
ordinance  was  declared  in  Re  Frazee 
(1886)  63  Mick  396,  6  Am.  St.  Rep. 
810,  30  N.  W.  72,  to  be  unreasonable, 
because  it  suppressed  what  was  in  gen- 
eral perfectly  lawful,  by  leaving  the 
power  of  permitting  or  restraining  pro- 
cessions, parades,  etc,  to  "an  unreg- 
ulated official  discretion,  when  the 
whole  matter,  if  regulated  at  all,  must 
be  by  permanent  legal  provisions,  oper- 
ating generally  and  impartially/' 

In  Noel  V.  People  (1900)  187  IIL 
687,  52  L.R  J^.  287,  79  Am.  St.  Rep.  238, 
68  N.  E.  616,  in  holding  unconstitution- 
al §  8  of  the  Illinois  Pharmacy  Act 
(Hurd's  Rev.  Stat.  1897)  which  con- 
ferred upon  the  board  of  pharmacy  the 
power,  in  their  discretion,  to  issue  per- 
mits for  the  sale  of  domestic  remedies 
and  proprietary  medicines,  under  such 
restrictions  as  it  might  deem  proper, 
the  court  said:  "It  is  manifest  that  § 
8  vesta  as  arbitrary  power  in  the  board 
of  pharmacy  to  say  who  shall  and  who 
shall  not  sell  the  usual  domestic  and 
proprietary  remedies  in  villages  and 
other  localities,  and  just  exactly  what 
they  are  allowed  to  sell.  Section  8  in  no 
way  regulates  or  controls  the  discretion 
vested  thereby  in  the  board.  The  of- 
ficial discretion  conferred  upon  the 
board  is  unregulated,  and  not  subjected 
to  any  permanent  provisions  operating 
generally  and  impartially.  No  condi- 
tions are  prescribed  upon  which  the  per- 
mit authorizing  the  sale  of  the  usual 
domestic  remedies  and  proprietary 
medicines  is  to  be  issued.  A  law  which 
thus  invests  any  board  or  body  of  of- 
ficials with  a  discretion  which  is  purely 


arbitrary,  and  which  may  be  exercised 
in  the  interest  of  a  favored  few,  is  in- 
valid. It  makes  an  unjust  discrimina- 
tion between  persons  coming  within  the 
same  class.  A  person,  firm,  or  corpora- 
tion engaged  in  business  in  a  village  or 
other  locality  may  sell  these  domestic 
remedies  and  proprietary  medicines  if  a 
permit  is  obtained  from  the  board  of 
pharmacy,  provided  such  board  sees  fit 
in  its  discretion,  and  under  such  restric- 
tions as  it  may  deem  proper,  to  issue 
such  permit.  The  board  is  thus  author- 
ized to  confer  a  privilege  upon  one  per- 
son, firm,  or  corporation,  and  to  deny 
the  same  privilege  to  any  other  person, 
firm,  or  corporation,  and  is  not  required 
to  be  governed,  in  doing  so,  by  any  fixed 
rules  or  regulations,  but  may  be  moved 
thereto  only  by  its  own  caprice  or  favor- 
itism. Laws  thus  conferring  discretion- 
ary and  arbitrary  power  upon  statutory 
officials  are  not  only  invalid  for  the  rea- 
sons already  stated,  but  amount,  in 
effect,  to  a  delegation  by  the  legislature 
of  its  legislative  functions  to  the  board 
or  officials  in  question.  The  legislature 
undoubtedly  has  the  power,  in  the  in- 
terest of  the  public  health,  to  pass  a  law 
regulating  the  disposition  of  these 
domestic  remedies  and  '  proprietary 
medicines;  but  instead  of  doing  so,  in  § 
8,  it  has  abdicated  its  own  power  upon 
the  subject,  and  conferred  such  power 
upon  the  board  of  pharmacy,  to  be  exer- 
cised according  to  the  discretion  of  the 
board.'* 

And  for  an  invalid  municipal  ordi- 
nance relating  to  the  granting  of 
druggists'  licenses,  see  Seattle  v.  Gib- 
son (1917)  96  Wash.  425, 165  Pac.  109, 
as  set  out  in  State  ex  rel.  Makeis  v. 
Superior  Gt.  (reported  herewith)  ante, 
1428. 

In  Walsh  v.  Denver  (1898)  11  Colo. 
App.  523,  53  Pac.  458,  an  ordinance  re- 
quiring the  approval  of  the  health  com- 
missioner as  a  prerequisite  to  the  con- 
sideration of  an  application  for  a  butch- 
er's license  was  held  invalid  on  the 
ground  that,  since  the  power  to  approve 
was  "unrestrained  and  unrestricted  by 
any  rules  or  provisions  in  reference  to 
the  execution  of  the  authority,"  it  left 
the  question  of  approval  to  mere  whim 
or  caprice.  And  that  an  ordinance  au- 
thorizing the  common  council  el  a  mu- 
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nicipality  to  license  "any  suitable  per- 
son" to  sell  meats,  which  license  "shall 
be  revocable  at  the  pleasure  of  the 
common  council,"  is  invalid  because 
£rranting  a  discretion  uncontrolled  by 
rules  applicable  equally  to  all  upon  com- 
plying with  prescribed  conditions,  see 
St.  Paul  V.  Laidler  (1858)  2  Minn.  190, 
Gil.  159,  72  Am.  Dec.  89.  In  Barthet  v. 
New  Orleans  (1885)  24  Fed.  563,  a 
New  Orleans  ordinance  which  made  it 
unlawful  to  keep  and  maintain  slaugh- 
terhouses within  certain  prescribed 
limits,"  "except  permission  be  granted 
by  the  council,"  was  held  unconstltu^ 
tional  in  that  it  made  the  right  of  one 
seeking  to  maintain  a  slaughterhouse 
dependent  "on  the  arbitrary  will  of  an 
Individual  or  body  of  individuals  act^ 
ing  for  the  city,"  the  court  saying  that 
the  uncontrolled  "right  to  grant  permis- 
sion to  A  to  carry  on  his  lawful  busi- 
ness carries  with  it  necessarily  the 
power  to  deny  permission  to  B  to  exer^ 
cise  the  same  privilege." 

In  State  ex  rel.  Makbis  v.  Superior 
Ct.  (reported  herewith)  ante,  1428,  a 
municipal  ordinance  authorizing  the 
commissioner  of  public  safety  to  revoke 
licenses  to  sell  candy  and  soft  drinks 
whenever  the  preservation  of  the  public 
morality,  health,  peace,  and  good  order 
should,  in  his  judgment,  render  such 
revocation  necessary,  was  held  invalid 
because  it  did  not  prescribe  a  definite 
rule  of  action  for  his  guidance,  but  in- 
stead authorized  the  exercise  of  arbi- 
trary power  in  violation  of  the  equal 
protection  of  the  laws  provision  of  the 
14th  Amendment  to  the  Constitution  of 
the  United  States. 

In  Hewitt  v.  State  Medical  Exam- 
iners (1906)  148  Cal.  590,  3  L.R.A. 
(N.S.)  896,  113  Am.  St.  Rep.  315,  84 
Pac.  89,  7  Ann.  Cas.  750,  in  holding 
that  the  legislature  cannot  delegate  to 
a  state  board  the  power  to  revoke  the  li- 
cense of  a  physician  for  making  "gross- 
ly improbable  statements"  in  an  adver- 
tisement, without  defining  such  terms 
so  that  their  decision  will  not  depend 
upon  whim  or  caprice,  the  court  said: 
"Under  this  provision  the  penalty  of 
forfeiture  of  a  physician's  license  is 
not  made  to  depend  upon  falsity  in  fact 
of  any  matter  contained  in  a  statement, 
or  knowledge  on  the  part  of  the  physi- 


cian that  it  is  false,  or  for  the  reason 
that  it  was  intended  or  had  a  tendency 
to  deceive  the  public,  or  to  impose  upon 
credulous  or  ignorant  persons,  and  so 
be  harmful  and  injurious  to  public 
morals,  health,  and  safety.  It  is  a  mat- 
ter of  no  moment  under  the  provision 
of  the  act,  and  is  entirely  immaterial, 
whether  the  statement  is  true  or  false, 
beneficial  or  injurious.  If,  in  the  opin- 
ion of  the  board,  the  statement  is 
'grossly  improbable,'  the  certificate  to 
practise  is  to  be  revoked.  The  right  of 
the  physician  to  be  secure  in  his  privi- 
lege of  practising  his  profession  is  thus 
made  to  depend,  not  upon  any  definition 
which  the  law  furnishes  him  as  to  what 
shall  constitute  'grossly  improbable 
statements,'  but  upon  the  determination 
of  the  board  after  the  statement  is 
made,  and  simply  upon  its  opinion  of 
its  improbability.  No  definite  standard 
is  furnished  by  the  law  under  this  pro- 
vision whereby  a  physician  with  any 
safety  can  advertise  his  medical  busi- 
ness; nor  is  there  any  definite  rule  de- 
clared whereby,  after  such  advertise- 
ment is  had,  the  board  of  medical  ex- 
aminers shall  be  controlled  in  determin- 
ing its  probability  or  improbability. 
The  physician  is  not  advised  what 
statements  he  may  make  which  will 
not  be  deemed  'grossly  improbable'  by 
the  board.  No  rule  is  provided  where- 
by he  can  tell  whether  the  publication 
he  makes  will  bring  him  within  the 
ban  of  the  provision  or  not.  The  advei> 
tisement  in  connection  with  his  medical 
business  may  be  made  in  entirely  good 
faith ;  the  statement  may  be  of  such  a 
character  that  it  involves  no  moral  de- 
linquency on  the  part  of  the  physician, 
nor  in  any  degree  tends  to  deceive  or 
injure  the  public.  These  matters,  how- 
ever, have  no  controlling  effect.  If  in 
the  judgment  of  the  board  such  state- 
ments are  'grossly  improbable,'  the 
right  to  practise  is  forfeited.  Instead 
of  furnishing  some  standard  by  which 
the  physician  can  determine  in  advance 
what  statements  shall  be  treated  as 
'grossly  improbable,'  some  definition  of 
that  term  which  will  be  a  protection  to 
him  in  his  legal  right  to  advertise  his 
business,  the  statute,  as  far  as  his  ac- 
tion is  concerned,  leaves  that  matter  at 
large,  but  provides  that,  after  he  has 
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made  the  advertisement^  an  ex  post 
facto  judgment  o£the  board  shall  deter- 
mine whether  his  statement  is  'grossly 
improbable'  or  not.  And  the  provision 
of  the  act,  even  as  to  the  judgment  of 
the  board,  furnishes  no  standard  by 
which  that  determination  shall  be  ar^ 
rived  at  Taking  a  given  advertise* 
ment  by  a  physician,  the  members  of 
one  board  might  conclude  that  it  con- 
tained 'grossly  improbal^e  statements/ 
while  another  board  might  reach  an  en- 
tirely opposite  conclusion.  One  might 
conclude  that  the  statement,  while  'imr 
probable,'  was  not  'grossly'  so.  The  ad- 
vertisement of  a  physician  which  one 
board  had  determined  did  not  come 
within  the  inhibition  of  the  rule, 
according  to  its  judgment,  a  suc- 
ceeding board  might  conclude  did. 
As  the  provision  of  the  act  in 
question  does  not  define  what  shall  con-» 
stitute  'grossly  improbable  statements,' 
but  leaves  it  to  be  determined  ac- 
cording to  the  opinions  of  the  par- 
ticular members  of  the  board  who 
happen  to  constitute  it  when  the  mat- 
ter of  revoking  a  physician's  license 
therefor  is  before  them,  it  is  obvious,  if 
such  a  provision  can  be  sustained,  that 
it  could  operate  disastrously  not  only 
upon  individual  physicians,  but  upon 
physicians  of  a  particular  school.  .  •  • 
The  right  which  a  person  possesses  un- 
der the  Constitution  and  the  laws,  to 
practise  his  profession  as  a  physician 
and  surgeon,  cannot  be  made  to  depend 
upon  a  provision  of  a  statute  as  vague, 
uncertain,  and  indefinite  as  is  the  provi- 
sion we  have  been  considering.  If  a 
physician's  license  is  to  be  revoked  for 
'grossly  improbable  statements,'  if  he 
is  to  be  thereby  deprived  of  his  means 
of  livelihood,  of  his  right  to  practise  a 
profession  which  it  has  taken  him 
years  of  study  and  a  large  expenditure 
of  money  to  qualify  himself  for,  on  the 
ground  that  he  has  made  'grossly  im- 
probable statements'  in  advertising  his 
medical  business,  it  is  requisite  that 
the  statute  authorizing  such  revocation 
define  what  shall  constitute  such  state- 
ments so  that  the  physician  may  know 
in  advance  the  penalty  he  incurs  in 
making  them.  It  is  an  easy  matter  for 
the  legislature  to  declare  what  state* 
ments  in  the  advertisement  of  medical 


business  shall  be  deemed  'grossly  im- 
probable,' and  it  must  do  so,  and  not 
leave  it  to  a  board  of  medical  examin- 
ers, after  the  publication  is  made,  to 
determine  in  its  judgment  whether  the 
statements  were  or  were  not  'grossly 
improbable,'  and,  according  to  its  par- 
ticular view  of  the  matter,  revoke  or 
refuse  to  revoke  the  license.  The  right 
to  practise'  medicine  cannot  be  made  to 
depend  upon  such  a  vague,  uncertain, 
and  indefinite  provision." 

Elkhart  v.  Murray  (1905)  165  Ind. 
804,  1  L.R.A.(N.S.)  940,.  112  Am.  St. 
Rep.  228,  75  N.  E.  593,  6  Ann.  Cas.  748, 
in  which  a  municipal  ordinance  regu- 
lating fenders  on  street  cars  was  held 
invalid  because  granting  discretion 
without  prescribing  a  definite  rule  of 
action,  is  sufiiciently  set  out  as  well  as 
quoted  in  State  bx  bel.  Makbis  v.  Su- 
PEIUOB  Gt.  (reported  herewith)  ante, 
1428. 

2,  Rule  complied  wUh, 

There  are,  of  course,  cases  in  which 
the  courts  have  recognized  the  rule  that 
a  statute  or  ordinance,  in  conferring 
discretion  upon  public  ofiicials,  must 
also  prescribe  a  rule  of  action,  and  have 
held  that  the  rule  was  sufiiciently  com- 
plied with  in  the  instances  under  con- 
sideration. 

Illustrative  of  such  cases  is  Farm- 
ers' &  Planters'  Co.  v.  Salisbury 
(1920)  136  Md.  617,  111  Atl.  112, 
wherein  the  court,  after  recognizing  the 
above-stated  rule^  said  in  connection 
with  an  ordinance  which  provided  that 
no  person  or  persons,  firm,  or  corpora- 
tion shall  erect  or  repair  any  building 
within  the  corporate  limits  of  Salis- 
bury, without  first  making  an  applica-* 
tion  and  receiving  a  permit  to  do  so 
from  the  mayor  and  council  of  Salis- 
bury, and  which  application  shall  be  ac- 
companied by  a  fee  of  $1,  which  shall  be 
the  fee  for  every  permit  so  granted,  and 
said  application  shall  be  in  writingi 
stating  the  proposed  location,  the  size 
of  the  proposed  building,  and  the  ma- 
terials to  be  used  and  the  purpose  for 
which  it  is  to  be  used,  that  "it  was  ex- 
actly this  which  the  ordinance  in  ques* 
tion  gives,  specifying  the  various  mat- 
ters to  be  taken  into  consideration  in 
the  exercise  of  that  discretion." 
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So,  in  Mehlos  v.  Milwaukee  (1914) 
156  Wis.  591,  51  L.R.A.(N.S.)  1009, 146 
N.  W.  882,  Ann.  Cas.  1915C,  1102,  in 
holding  that  a  municipal  ordinance  pro- 
viding for  the  licensing  of  dance  halls 
by  the  mayor  was  not  open  to  the  ob- 
jection that  it  lodged  in  him  the  power 
to  refuse  to  issue  a  license  without  as- 
signing any  reason  therefor,  and  with- 
out there  being  any  standard  fixed  for 
him  to  go  by,  Marshall,  J.,  discussed  the 
sufficiency  of  the  rule  of  action  as  pre- 
scribed by  the  ordinance,  using  the  fol- 
lowing language:  "Counsel  miscon- 
ceive the  nature  of  the  ordinance  and 
the  nature  of  the  mayor's  administra- 
tive duties.  The  ordinance,  very  dis- 
tinctly, fixes  a  standard  of  fitness,  so 
far  as  practicable,  without  danger  of 
undue  harshness.  From  the  very  na- 
ture of  the  case,  minor  details  had  to  be 
made  matter  of  administration  by  ap- 
propriate officials.  The  place  is  re- 
quired to  conform  to  all  ordinances, 
health  and  fire  regulations,  to  be  prop- 
erly ventilated,  and  supplied  with  suf- 
ficient toilet  conveniences,  and  to  be  a 
safe  and  proper  place  for  the  purposes 
for  which  it  is  used.  Why  does  that  not 
set  up  a  quite  definite  reasonable  stand- 
ard 7  Before  granting  a  license  the  may- 
or is  required  to  refer  the  application 
therefor  to  the  chief  of  police  for  an  in- 
vestigation and  report  as  to  whether 
the  place  satisfies  all  the  calls  of  the  or- 
dinance. The  investigator  is  required 
to  call  to  his  assistance  three  officials 
pf  the  city,  viz.,  the  building  inspector, 
commissioner  of  health,  and  the  chief 
of  the  fire  department.  After  investiga- 
tion with  the  help  of  such  three  expert 
assistants,  the  investigator  is  required 
to  make  a  report  in  writing  to  the 
mayor,  accompanied  by  his  opinion  as 
to  whether  the  application  should  be 
granted  or  refused.  That  report  the 
mayor  is  required  to  consider  and  pass 
judgment  upon,  in  coming  to  a  conclu- 
sion. In  view  of  the  foregoing,  what 
foundation  is  there  for  the  claim  that 
the  ordinance  clothes  the  mayor  with 
arbitrary  power  in  the  matter  of  pass- 
ing upon  an  application  for  a  license, 
affording  him  opportunity,  irremedi- 
ably, to  act  upon  his  personal  prejudice, 
or  mere  caprice,  or  some  unworthy  mo« 
tive?    It  provides  for  a  most  careful, 


impartial,  intelligent  investigation  by 
four  city  officials  of  high  station,  and 
contemplates  that  the  mayor  will  hon- 
estly apply  his  judgment  to  the  result. 
If  he  should  refuse  a  license  without 
doing  so  in  the  particular  manner  sug- 
gested, or  refuse  under  such  circum- 
stances as  to  clearly  indicate  the  exist- 
ence of  some  improper  motive  therefor, 
judicial  i^emedies  would  be  found  ample 
to  redress  the  wrong.  •  •  .  When  it 
comes  to  the  method  ordained  for  re- 
voking a  license,  though  the  power  is 
lodged  in  the  mayor,  the  grounds  of  rev- 
ocation are  clearly  specified,  and  just 
as  clearly,  by  implication,  it  is  provided 
that  the  mayor  shall  proceed  in  the  per- 
formance of  his  duties  as  a  quasi  ju- 
dicial tribunal." 

And  in  Consolidated  Coal  Co.  v.  Illi- 
nois (1901)  185  U.  S.  203,  46  L.  ed. 
872,  22  Sup.  Ct.  Rep.  616,  an  Illinois 
statute  confiding  to  state  mine  inspec- 
tors the  discretion  to  determine  the 
number  of  times  each  mine  should  be 
inspected,  and  to  regulate  the  charges 
therefor,  which  were  to  be  paid  by  the 
mine  owner,  was  held  not  repugnant  to 
the  14th  Amendment  as  conferring  ar- 
bitrary power,  where  it  also  required 
that  at  least  four  inspections  annually 
should  be  made  by  each  inspector  of 
each  mine  in  his  district,  and  that  his 
fees  should  be  dependent  upon  the 
length  of  time  consumed  and  the  ex- 
pense necessarily  incurred,  and  that 
each  inspection  should  not  be  less  than 
$6  nor  more  than  $10,  and  provided  a 
regular  salary  for  each  inspector,  which 
in  no  way  depended  upon  the  inspection 
charges,  etc.,  fixed  by  the  inspectors. 

And  in  Monticello  v.  Bates  (1916) 
169  Ky.  258,  183  S.  W.  555,  the  court, 
after  approving  the  rule  that  a  munici- 
pal ordinance  vesting  public  officials 
with  discretion  must  prescribe  a  rule  of 
action,  upheld  a  municipal  ordinance 
which  merely  fixed  a  fire  zone  -and  pro- 
vided that  the  town  trustees  should  not 
grant  a  permit  to  erect  or  repair  there- 
in a  building,  except  of  brick  or  stone  ^ 
to  be  covered  with  a  metal  or  slate  roof, 
as  against  the  contention  that  it  con- 
ferred arl^itrary  and  uncontrolled  pow- 
er upon  the  trustees. 

And  in  Portland  v.  Kitchen  (1919) 
94  Or.  418,  6  A.L.R.  1410,  183  Pac.  933, 
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186  Pac.  54,  it  was  held  that  an  ordi-* 
nance  requiring  a  license  to  conduct  the 
business  of  selling  food,  which  shall 
be  issued  only  in  case  the  place  is  suit- 
able and  the  applicant  physically  fit, 
was  not  invalid  because  furnishing  no 
guide  for  determining  the  question  of 
suitableness  and  fitness,  if  the  issuance 
of  the  license  is  required  when  the 
premises  are  suitable  according  to  the 
city  ordinances  and  the  regulations  of 
the  United  States.  In  such  a  case  no 
arbitrary  and  uncontroUed  discretion  is 
vested  in  the  licensing  official. 

And  see  Manufacturers'  &  Mer-  . 
chants'  Inspection  Bureau  v.  Buech 
(1921)  —  Wis,-  — ,  181  N.  W.  125, 
wherein  it  was  held  that  a  statute  pro- 
viding for  the  licensing  of  detecldves 
sufficiently  prescribed  a  rule  of  action. 

III.  Bulea  aUowing  grants  of  reasonable 

discretion. 

«.  Neeessiiy  and  police  regulations  gen* 

erally. 

It  is  also  well  settled  that  it  is  not 
always  necessary  that  statutes  and  ordi- 
nances prescribe  a  specific  rule  of  ac- 
tion, but,  on  the  other  hand,  some  situa- 
tions require  the  vesting  of  some  dis- 
cretion in  public  officials,  as,  for  in-  ' 
stance,  where  it  is  difficult  or  impracti- 
cable to  lay  down  a  definite,  comprehen- 
sive rule,  or  the  discretion  relates  to  the 
administration  of  a  police  regulation 
and  is  necessary  to  protect  the  public 
morals,  health,  safety,  and  general  wel- 
fare. The  following  cases  are  illustra- 
tive of  those  which  support  this  conclu-» 
sion: 

United  States.— Consolidated  Coal 
Co.  V.  lUinois  (1901)  185  U.  S.  203,  46 
L.  ed.  872,  22  Sup.  C^.  Rep.  616 ;  People 
ex  rel.  Lieberman  v.  Van  De  Carr 
(1905)  199  U.  S.  552,  50  L.  ed.  305,  26 
Sup.  Ct.  Rep.  144,  affirming  (1903)  175 
N.  Y.  440,  108  Am.  St.  Rep.  781,  67  N. 
E.  913,  which  affiormed  (1903)  81  App. 
Div.  128,  80  N.  Y.  Supp.  1108;  Engel  v. 
O'Malley  (1911)  219  U.  S.  128,  55  L.  ed. 
128,  31  Sup.  Ct  Rep.  190,  affirming 
<1910)  182  Fed.  365. 

California.  —  Ex  parte  Whitley 
(1904)  144  CaL  167,  77  Pac  879,  1 
Ann.  Gas.  13. 

Georgia.  —   Cutsinger  v.  Atlanta 


(1914)  142  Ga.  555,  L.R.A.1915B,  1097, 
83  S.  E.  263,  Ann.  Gas.  1916C,  280. 

Illinois.— Armis  v.  Ayer  (1901)  192 
111.  601,  58  L.R.A.  277,  85  Am.  St.  Rep. 
357,  61  N.  E.  851;  Kettles  v.  People 
(1906)  221  111.  221,  77  N.  E.  472;  Chica- 
go V.  Washingtonian  Home  (1919)  289 
111.  206,  6  A.L.R.  1584,  124  N.  E.  416. 

New  Hampshire.  —  State  v.  Cohen 
(1906)  73  N.  H.  543,  63  AtL  928. 

New  York.— Buffalo  v.  Hill  (1903) 
79  App.  Div.  402,  79  N.  Y.  Supp.  449. 

North  Carolina.  —  State  v.  Yopp 
(1887)  97  N.  C.  477,  2  Am.  St  Rep. 
305,  2  S.  E.  458. 

Ohio.— Yee  Bow  V.  Cleveland  (re- 
ported herewith)  ante,  1424. 

Oregon.  —  See  White  v.  Holman 
<1904)  44  Or.  180,  74  Pac  933,  1  Ann. 
Gas.  843. 

Pennsylvania. — Com.  ex  rel.  Herdic 
Personal  Transp.  Co^  v.  Baldwin  (1880) 
14  Phila.  93. 

m 

Rhode  Island.  —  Racine  v.  District 
Ct.  (1916)  39  R.  I.  475,  98  Atl.  97. 

Wisconsin.  —  Mehlos  v.  Milwaukee 
(1914)  156  Wis.  691,  51  L.R.A.(N.S.) 
1009,  146  N.  W.  882,  Ann.  Gas.  1915C, 
1102. 

In  Ex  parte  Whitley  (1904)  144  CaL 
167,  77  Pac.  879,  1  Ann.  Gas.  13,  where 
discretion  was  granted  to  the  board  of 
dental  examiners  to  determine,  in 
granting  licenses  to  practise  dentistry, 
what  constituted  a  ''reputable  dental 
college,'"  the  act  was  upheld  as  against 
the  contention  that  it  was  obnoxious  to 
the  Constitution,  ''because  it  delegates 
to  the  board  of  examiners  the  power  to 
decide  what  colleges  are  reputable,  not 
from  any  standard  furnished  by  the  leg-^ 
islature,  but  from  their  own  arbitrary 
view  on  the  subject,"  upon  the  theory 
that  it  was  impracticable,  if  not  im* 
possible,  for  the  legislature  itself  to 
have  adopted  any  fixed  standard  by 
which  such  matter  could  be  determined 
in  advance.  The  court  said :  "It  must 
be  remembered  that  the  act  regulating 
the  practice  of  dentistry,  and  similar 
acts;  are  not  passed  to  promote  the  per« 
sonal  ends  of  individuals,  but  as  salu- 
tary enactments  in  the  exercise  of  the 
police  power  of  the  state  to  legislate  for 
the  safety,  health,  and  welfare  of  the 
people.  The  boards  which  are  selected 
under  such  legislative  power  are  to  that 
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extent  agencies  of  the  state,  and  the 
board  of  dental  examiners  under  the 
Dentistry  Act  is  a  particular  instru- 
mentality, selected  as  a  state  agency  in 
the  regulation  of  the  practice  of  dentist^ 
ry.  While  the  legislature,  in  conserve 
ing  the  public  welfare,  recognized  that 
the  possession  of  a  diploma  from  a  reg- 
ular dental  college,  where  acquiring  the 
theory  and  practice  of  medicine  fully 
engaged  the  time  and  attention  of  the 
student,  was  a  high  evidence  of  his  abil- 
ity to  practise  dentistry,  it  also  as- 
sumed that  there  might  be  institutions 
whose  required  standard  of  scholarship 
was  so  low  that  the  possession  of  a 
diploma  from  them  would  be  little,  if 
any,  evidence  of  proficiency  in  dentist- 
ry; or  that  there  might  be  pretended 
dental  institutions,  requiring  no  prep« 
aration,  and  fraudulently  issuing  di< 
plomas  after  a  perfunctory,  if  any,  ex- 
amination, and  in  sole  consideration  of 
a  fee.  In'  this  condition  of  things, 
while  the  legislature  intended  that  only 
diplomas  from  a  reputable  dental  cqllege 
should  be  recognised  by  the  board,  it 
realized  that  it  was  impracticable,  if  not 
impossible,  for  it  to  adopt  any  fixed 
standard  by  which  the  matter  could  be 
determined  in  advance.  It  realized,  as 
was  said  by  the  court  in  State  ex  reL 
Coffey  V.  Chittenden  (1902)  112  Wis. 
569,  88  N.  W.  587,  that  'what  is  repu- 
table in  a  dental  college  must  necessari- 
ly be  determined  from  a  standpoint  of 
men  of  scientific  attainments  in  the  line 
of  work  it  represents,  not  from  that  of 
mere  laymen,'  and  committed  the  de- 
termination of  that  matter  to  the  state 
agaicy  it  created,  consisting  of  dentists, 
presumably  learned,  trained,  and  emi- 
nent in  the  profession,  and  obligated 
under  the  law  to  deal  fairly  and  justly 
with  all  applicants  and  the  colleges  from 
which  they  presented  their  diplomas. 
We  do  not  perceive  that  in  so  doing  any 
provision  of  the  organic  law  was  vio- 
lated. The  power  to  determine  whether 
a  college  was  reputable  had  to  be  lodged 
somewhere,  and  it  was  properly  com- 
mitted to  the  only  body  which  could 
fairly  and  intelligently  determine,  not 
only  as  to  the  qualifications  of  the  ap- 
plicant, but  upon  the  reputation  of  the 
college  whose  diploma  he  claimed  to 
possess."     And  see  Kettles  v.  People 


(1906)  221  DL  221,  V?  N.  E.  472,  which 
involved  similar  facts. 

And  in  Cutsinger  v.  Atlanta  (1914) 
142  Ga.  555,  L.R.A.1915B,  1097,  83  S. 
E.  263,  Ann.  Cas.  1916C,  280,  it  was 
held  that  a  statute  conferring  power  in 
general  terms  upon  local  authorities  to 
grant  or  refuse,  in  their  discretion,  li- 
censes to  keep  hotels  and  lodging  and 
rooming  houses,  without  prescribing 
the  bounds  of  such  discretion,  was  not 
ipso  facto  void  as  being  an  effort  to  con- 
fer arbitrary  power,  but  rather  was  a 
grant  of  power  to  exercise  a  reasonable 
discretion  in  the  grant  or  refusal  of  a 

'  police  license.  The  court  adopted  the 
rule  that,  as  it  is  sometimes  difficult  for 
the  legislature  in  advance  to  prescribe 
all  the  conditions  upon  which  police 
licenses  shall  be  issued,  it  is  competent 
for  it  to  confer  upon  local  authorities 
the  power  in  general  terms,  and  that  it 
will  not  be  presumed  that  this  is  in- 
tended to  confer  power  to  act  arbitrari- 
ly, or  that  the  authorities  wiU  so  act! 
So  in  Buffalo  v.  Hill  (1903)  79  App. 
Div.  402,  79  N.  Y.  Supp.  449,  in  uphold- 
ing a  municipal  ordinance  which  in  gen- 
eral terms  authorized  certain  public 
oflkials  to  issue  licenses  for  the  vending 
of  meats,  on  the  ground  that  it  merely 

'  granted  a  reasonable  discretionary  pow- 
er to  determine  the  fitness  of  the  appli- 
cant and  the  suitableness  of  his  place  of 
business,  having  regard  to  the  general 
effect  on  the  public  health,  and  that  the 
omission  from  the  ordinance  of  a  rule 
of  action  did  not  render  it  invalid. 
Spring,  J.,  said:  "It  will  be  observed 
that  in  some  of  the  cases  adverted  to, 
the  test  upon  which  the  discretion  of  the 
mayor  was  to  be  exercised  was  defined 
in  the  act  or  ordinance  creating  the  au- 
thority, while  in  others  there  was  no 
limitation  placed  upon  it.  It  does  not 
follow  that  the  omission  to  prescribe 
the  bounds  of  the  authority  carries  the 
conclusion  that  it  is  vested  arbitrarily 
in  the  official  or  body  to  whom  it  is  com- 
mitted. The  difficulty  of  defining  in  a 
given  case  what  standard  shall  be  ap- 
plied in  the  disposition  of  the  petition, 
and  the  fact  that  the  conservation  of  the 
public  health  is  the  basis  for  the  exist- 
ence of  the  authority,  indicate  the  rea* 
son  for  the  absence  of  the  definition; 
but  it  is  no  warrant  for  the  inference 
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that  the  power  is  an  arbitrary  one,  to 
be  exercised  in  ruthless  disregard  of 
the  rifi^hts  of  any  class  or  individual 
The  discretionary  authority  must  rest 
somewhere,  and 'experience  has  proven 
that  its  lodfinnent  in  some  body  or  of- 
ficial of  the  municipality  is  more  effica- 
cious than  to  leave  it  with  the  legisla- 
ture, to  whom  the  local  situation  may  be 
unknown." 

And  in  State  v.  Cohen  (1906)  73  N. 
H.  548,  63  Atl.  928,  a  statute  author- 
izing city  officials  to  license  persons 
''deemed  by  them  to  be  suitable"  to  be 
junk  dealers,  and  to  determine  and 
designate  the  places  where  the  licensees 
were  to  carry  on  their  business,  was 
held  constitutional  as  against  the  ob- 
jection that  it  granted  arbitrary  poweiK 
on  the  theory  that  the  junk  business  en- 
dangers the  public  morals,  safety,  and 
welfare,  and  that  in  such  a  case  a  rea- 
sonable discretion  may  be  vested  in  pub- 
lic officials.  With  respect  to  the  provi- 
sion relating  to  determination  of  the 
place  of  business,  the  court  said  that  the 
same  was  necessary  for  the  protection 
of  the  public  against  the  dangers  of  the 
spread  of  contagious  diseases  and  of 
conflagration,  etc.  And  upon  the  ques- 
tion of  suitableness  of  applicants,  see 
the  case  as  treated  infra.  III.  b.  In 
Yeb  Bow  v.  Cleveland  (reported  here- 
with) ante,  1424,  a  municipal  ordinance 
imposing  on  the  city  health  officer,  as  a 
prerequisite  to  the  issuance  of  a  police 
license  for  the  conducting  of  a  laundry, 
the  duties  of  passing  upon  the  sanitary, 
etc.,  management  and  condition  of  the 
place  for  which  a  license  was  sought, 
was  held  not  to  confer  arbitrary  legis- 
lative or  judicial  powers  upon  such  of- 
ficer because  of  failure  to  fix  a  stand- 
ard for  official  guidance.  In  this  case 
the  court  adopted  the  rule  that  discre- 
tionary powers  may  be  lodged  in  ad- 
ministrative officers  to  determine  con- 
ditions with  respect  to  police  licenses, 
without  prescribing  a  definite  rule  of 
action,  arguing  that  in  such  a  case  pre- 
cision is  attained  by  the  sense  and  ex- 
perience of  men. 

In  People  ex  rel.  Lieberman  v.  Van 
De  Carr  (1906)  199  U.  S.  562,  50  L. 
ed.  805,  26  Sup.  Ct.  Rep.  144,  the  United 
States  Supreme  Court  upheld  a  provi- 
Bion  of  the  New  York  City  Sanitary 


Code  to  the  effect  that  milk  dealers 
couM  not  act  as  such  "without  a  permit 
in  writing  from  the  board  of  health,  and 
subject  to  the  conditions  thereof,"  as 
against  the  contention  that  it  devolved 
upon  the  board  of  health  absolute  and 
despotic  power  to  grant  or  withhold  per- 
mits to  milk  dealers  in  violation  of  the 
due  process  of  law  provision  of  the  14th 
Amendment,  the  court  maintaining  that 
the  regulation  in  question  conferred 
only  such  reasonable  discretionary  pow- 
ers as  were  necessary  to  protect  the 
'i>ublic  health. 

And  in  Racine  v.  District  Ct.  (1916) 
39  R.  L  475,  98  Atl.  97,  an  ordinance 
authorizing  the  city  clerk,  upon  the  ap- 
proval of  the  chief  of  police,  to  grant 
motorbus  licenses  to  individuals,  firms, 
and  corporations  deemed  suitable  to 
conduct  such  bus,  was  upheld  as  against 
the  contention  that  it  left  everything 
''to  the  unbridled  imagination,  caprice, 
discretion,  or  fancy  of  the  city  clerk 
and  the  chief  of  police,''  the  court  pro- 
ceeding upon  the  theory  that  it  wiU  be 
assumed  that  there  will  be  no  abuse  of 
discretion,  and  that  the  uncontrolled 
discretion  arose  from  the  fact  that  it 
was  difficult  to  define  in  advance  upon 
what  conditions  the  permits  should  be 
granted. 

And  in  Engel  v.  O'Malley  (1911)  219 
U.  S.  128,  55  L.  ed.  128,  81  Sup.  Ct.  ^ 
Rep.  190,  affirming  (1910)  182  Fed. 
365,  the  United  States  Supreme  Court 
again  upheld  a  statute  of  New  York 
which  required  private  bankers  to  ob- 
tain a  license  from  the  state  comptrol- 
ler, and  provided  that  the  latter  approve 
or  disapprove  an  application  in  his  dis- 
cretion, although  no  guides  were  given 
in  the  statute  for  the  exercise  of  such 
discretion.  This  was  upon  the  theory 
that  the  regulation  was  one  for  the  pub- 
lic safety,  enacted  by  the  state  in  the 
valid  exercise  of  its  police  power. 

And  it  seems  that  discretion  as  to  the 
installation  of  fire  escapes,  sprinkler 
systems,  etc.,  may  la'vsrf  ully  be  delegated 
to  public  officials,  without  prescribing  a 
definite  rule  of  action.  See  Arms  v. 
Ayer,  192  111.  601,  58  L.R.A.  277,  85  Am. 
St.  Rep.  357,  61  N.  E.  851  (plans  for  fire 
escapes  on  building) ;  Chicago  v.  Wash- 
ingtonian  Home  (1919)  289  111.  206,  6 
A.L.R.  1584,  124  N.  E.  416  (plans  for 


1450 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


automatic  sprinklers).  And  generally, 
as  to  validity  and  construction  of  re- 
quirement of  automatic  sprinklers,  see 
annotation  in  6  A.L.R.  1591. 

b.  Determination  of  personal  fitness. 

Generally,  as  to  validity  of  statute 
providing  for  revocation  of  license  of 
physician,  surgeon,  or  dentist,  see  anno- 
tation following  Green  v«  Blanchard,  5 
A.L.R.  84. 

Ordinances  granting  in  general  terms 
to  public  officials  the  right  in  their  dis- 
cretion to  grant  or  refuse  licenses  have 
been  upheld,  where  the  discretion  was  to 
be  exercised  with  respect  to  the  per- 
sonal fitness  of  the  applicants,  upon  the 
theory  that  since  the  presumption  is  in 
favor  of  validity,  and  since  a  statute  or 
ordinance,  if  susceptible  of  two  con- 
structions, must  be  given  the  one  which 
will  sustain  it^  such  ordinances  should 
be  construed  as  merely  giving  reason- 
able discretion  rather  than  the  right  ar-^ 
bitrarily  to  discriminate  between  appli- 
canta  by  granting  a  license  to  one  and 
refusing  it  to  another,  without  good 
reason,  wherefore  it  seems  that  in  such 
a  case  it  is  unnecessary  to  prescribe  a 
rule  of  action.  Illustrative  of  such 
cases  is  State  ex  rel.  Minces  v.  Schoenig 
(1898)  72  Minn.  528,  75  N.  W.  711, 
where,  in  upholding  an  ordinance  giving 
the  city  council  the  right  in  its  discre- 
tion to  grant  licenses  to  conductors  of 
gift,  fire,  and  bankrupt  sales,  as  against 
the  contention  that  it  vested  uncon- 
trolled discretion  in  the  council,  the 
court  said :  ''Granting  or  refusing  a  li- 
cense always  involves  the  exercise  of  a 
reasonable  discretion  in  determining 
whether  the  applicant  is  or  is  not  a  fit 
person  to  whom  to  issue  a  license.  A 
city  council  is  not  absolutely  bound 
to  issue  a  license  to  conduct  such 
sales  to  every  applicant,  regardless 
of  his  character,  who  will  pay  the 
required  fee.  If  the  applicant  is 
notoriously  dishonest,  or  in  the  habit  of 
resorting  to  fraudulent  tricks  and  de- 
vices in  conducting  sales,  the  city  coun* 
cil  would  be  justified  in  refusing  him  a 
license.  The  power  to  grant  licenses 
implies  the  power  to  refuse  to  do  so, 
for  good  cause.  If  they  should  arbi- 
trarily, and  not  in  the  honest  exercise 
of  a  sound  discretion,  refuse  to  grant 


a  license  for  the  purpose  either  of  dis- 
criminating between  citizens,  or  of  pro- 
hibiting  the   business   altogether,   no 
doubt  the  aggrieved  party  would  have 
his  legal  remedy.    But,  as  in  the  case 
of  an  act  of  the  legislature,  so  in  the 
case  of  a  municipal  ordinance,  every 
presumption  is  in  favor  of  its  validity. 
Hence,  if  it  is  susceptible  of  two  con- 
structions, that  one  must  be  adopted 
which  will  sustain  the  ordinance.    In- 
deed, in  many  cases  the  courts  will,  if 
necessary  in  order  to  sustain  a  statute 
of  ordinance,  cut  down  its  language  be- 
low its  ordinary  and  natural  meaning. 
Under  this  rule,  we  think  this  ordinance 
should  be  construed  as  merely  giving  to 
the  city  council  that  reasonable  discre- 
j;ion  which  they  would  have  possessed  in 
any   event.''     Likewise,   in   State    v. 
Cohen   (1906)   73  N.  H.  543,  63  AtL 
928,  involving  a  statute  granting  city 
officials  the  right  to  license  persons 
''deemed  by  them  to  be  suitable  to  be 
dealers"  in  junk,  etc,  the  court  adopted 
the  theory  that  such  a  statute  should  be 
construed  as  merely  granting  the  right 
to  exercise  a  reasonable  discretion  Ib 
determining  who  were  "suitable''  per^ 
sons,  and  not  as  granting  an  arbitrary 
and  uncontrolled  power  to  discriminate 
between  applicants  for  licenses  to  deal 
in  junk,  holding  that  the  statute  was 
not  unconstitutionaL     The  court  rea- 
soned as  follows :    'The  defendant's  ob- 
jection to  the  statute  is  not  so  much  on 
account  of  an  absaice  of  power  in  the 
legislature  to  enact  any  statute  on  the 
subject,  as  it  is  on  account  of  the  pro- 
visions of  this  particular  statute.    He 
says  that  it  confers  upon  the  mayor  and 
aldermen  of  cities  and  the  selectmen 
of  towns  authority  arbitrarily  to  deter- 
mine who  shall  engage  in  the  business, 
and  where  the  business  shall  be  carried 
on.    If  this  were  the  true  interpreta- 
tion, it  might  be  that  the  statute  would 
be  unconstitutionaL    But  the  defendant 
is  in  error  here,  also.     .     .     .     The 
theory  on  which  the  statute  was  framed 
was  that  the  protection  which  it  was 
thought  the  public  required  would  be 
obtained  by  allowing  'suitable  persons' 
only  to  engage  in  the  business,  and  hav- 
ing it  definitely  known  where  the  busi- 
ness ^as  to  be  transacted.   To  carry  the 
theory  into  effect,  it  was  necessary  to 
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clothe  someone  with  author!^  to  de- 
termine who  were  'suitable  persons/ 
persons  possessing  the  requisite  so- 
briety, integrity,  and  respect  for  the 
welfare  of  the  community  to  be  safely 
intrusted  with  the  control  of  a  business 
having  such  possibilities  of  danger  to 
the  safety  and  welfare  of  the  public. 
The  legislature  delegated  the  perform- 
ance of  this  duty  to  the  mayor  and  al- 
dermen and  selectmen.  These  officers 
were  not  to  license  persons  generally, 
or  such  persons  as  they  saw  fit,  but  only 
'suitable  persons.'  There  is  nothing  in 
the  statute  having  the  least  tendency  to 
show  an  intention  that  there  was  to  be 
any  discrimination  among  'suitable  per- 
sons,' or  that  any  persons  were  to  be  ad- 
judged unsuitable  excepting  those  who, 
in  the  conduct  of  the  business,  would 
probably  defeat,  or  attempt  to  def eat» 
the  purpose  of  the  legislature  in  requir- 
ing a  license.  All  suitable  persons  who 
applied  were  to  have  licenses.  The  pro- 
vision was  not  intended  as  a  grant  of 
arbitrary  power,  but  only  as  the  imposi- 
tion of  a  duty  upon  those  officers,  to  be 
performed  by  an  impartial  exercise  of  a 
reasonable  discretion.  There  can  be  no 
doubt  of  the  legislature's  power  to  dele- 
gate the  duty  to  these  officers,  and  by 
doing  so  they  violated  no  provision  of 
the  Constitution.".  And  to  the  same 
effect  see  Racine  v.  District  Gt  (1916) 
as  S.  L  475,  98  Atl.  97,  which  is  set  out 
supra.  III.  a. 

And  it  has  been  held  that  merely 
lodging  discretion  in  public  oflScers  or 
bodies  to  judge  of  the  fitness  and  char- 
acter of  applicants  for  licenses,  permits, 
etc.,  does  not  vest  arbitrary  power  in 
such  officials,  but  rather  calls  for  the 
exercise  of  a  discretion  of  a  judicial  na- 
ture, for  which  no  definite  rule  of  ac- 
tion is  necessary.  Gundling  v.  Chicago 
(1899)  177  U.  &  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633.  In  this  case  the 
United  States  Supreme  Court  upheld  a 
Chicago  ordinance  which  gave  the 
mayor  power  to  determine  whether  a 
person  applying  for  a  license  to  seU 
cigarettes  had  good  character  and  repu- 
tation, and  was  a  suitable  person  to  be 
intrusted  with  their  sale,  but  required 
him  to  grant  a  license  to  every  person 
fulfilling  such  conditions,  as  against  the 
contention  that  it  vested  in  him  arbi- 


trary power  to  grant  or  refuse  a  license. 

But  even  when  the  question  is  one  of 
personal  fitness,  it  has  been  held  that 
the  statute  or  ordinance  should,  when 
practicable,  prescribe  a  rule  of  action. 
Thus,  in  Czarra  v.  Medical  Supers. 
(1905)  25  App.  D.  C.  443,  in  holding 
that  a  statute  providing  for  the  revoca- 
tion of  physicians'  licenses  must  de- 
scribe the  grounds  with  particularity, 
the  court  declared  invalid  a  statute 
which  authorized  the  revocation  of  a  li- 
cense for  "unprofessional  or  dishonor- 
able conduct,"  but  which  did  not  define 
those  terms,  and  expressly  approved  the 
view  that  the  statute  itself  should  indi- 
cate the  facts  which  constitute  profes- 
sional or  dishonorable  conduct,  and  not 
leave  them  to  be  ascertained  and  settled 
by  either  the  medical  boards  or  the 
courts. 

And  in  Matthews  v.  Murphy  (1901) 
23  Ey.  L.  Rep.  750,  54  LJt.A.  415,  63 
S.  W.  785,  in  holding  invalid  a  statute 
which  authorized  the  state  bqard  of 
health  to  revoke. a  physician's  license 
for  "grossly  unprofessional  conduct,  of 
a  character  likely  to  deceive  or  defraud 
the  public,"  because  it  prescribed  no 
rule  of  action,  the  court  said:  "The 
statute  does  not  prescribe  the  manner 
by  which  a  physician  may  regulate  his 
conduct.  It  does  not  advise  him  in  ad- 
vance what  act  or  acts  may  be  in  viola- 
tion of  its  provisions.  He  is  not  told 
what  is  lawful  or  unlawful.  He  might 
do  an  act  which  he  regarded  as  entirely 
proper,  which  neither  violated  moral 
law  nor  involved  turpitude,  still  such 
acts  might,  in  the  opinion  of  the  3tate 
board  of  health,  amount  to  unprofes- 
sional conduct,  and  which  in  its  opinion 
did,  or  was  calculated  to,  deceive  or  de- 
fraud the  public  The  physician  who 
did  the  act  of  which  complaint  was 
made  before  the  state  board  of  health 
could  not  know,  at  the  time  the  act  was 
done,  what  standard  would  be  there- 
after erected  by  the  board,  by  which  its 
effect  was  to  be  determined.  As  the 
statute  does  not  advise  him  beforehand 
as  to  what  is  unprofessional  conduct 
he  could  not  knowingly  or  intentionally 
be  guilty  of  it.  The  legislature,  in  ef- 
fect, has  attempted  to  commit  to  the 
state  board  of  health  the  right,  after 
the  physician  has  done  some  act,  to  de- 
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termine  what  its  effect  is  to  be,  and,  if 
in  its  judgment  he  should  be  deprived 
of  the  right  to  practise  his  profession, 
it  can  inflict  the  punishment  upon  him 
by  revoking  his  license.  If  the  legisla- 
ture desires  to  declare  for  what  acts  or 
conduct  a  physician's  license  to  prac- 
tise medicine  shall  be  revoked,  it  is  com- 
petent to  do  so,  and  to  vest  in  some  tri- 
bunal the  authority  to  investigate  and 
try  the  charge  which  may  be  made  un- 
der such  a  statute.  .  .  .  What  the 
present  state  board  of  health  might 
consider  unprofessional  conduct  might 
be  adjudged  by  another  board  not  to  be. 
An  act  committed  during  the  adminis- 
tration of  the  present  board  might  be 
regarded  by  it  as  not  being  unprofes- 
sional conduct,  yet  the  board  which 
succeeds  it  might  adjudge  it  to  be,  as 
the  statute  prescribes  no  rule  which  is 
to  govern  the  conduct  of  the  medical 
profession,  or  the  state  board  of  health 
in  adjudging  its  effect.  For  the  rea- 
sons' given,  we  do  not  think  the  act  is 
valid  in  so  far  as  it  attempts  to  confer 
upon  the  state  board  of  health  the  right 
to  revoke  a  license  which  has  been 
granted  by  it  to  a  physician  to  practise 
his  profession."  In  connection  with 
this  case,  see  Forman  v.  State  Bd.  of 
Health  (1914)  157  Ky.  123,  162  S.  W. 
796,  wherein  a  subsequent  statute  which 
provided  for  revocation  of  a  physician's 
license  for  fraud  in  obtaining  the  cer- 
tificate, the  commission  of  a  criminal 
abortion,  or  the  conviction  of  a  felony 
involving  moral  turpitude  and  chronic 
inebriety,  and  for  "other  grossly  unpro- 
fessional or  dishonorable  conduct  of  a 
character  likely  to  deceive  or  defraud 
the  public,"  was  upheld  as  against  the 
contention  that  the  quoted  provision 
granted  an  arbitrary  and  uncontrolled 
discretion,  apparently  on  the  ground 
that  such  clause  must  be  construed  in 
connection  with  the  preceding  special 
grounds,  and  that,  as  so  construed  the 
act  was  sufficiently  specific  in  its  direc- 
tions to  prevent  arbitrary  discrimina- 
tion. 

And  in  Indiana  it  has  been  held  that 
an  ordinance  conferring  power  to  pass 
on  the  fitness  of  applicants  for  licenses 
to  sell  intoxicating  liquors  must  pre- 
scribe rules  under  which  all  applicants, 
on  the  same  terms  and  under  the  same 


conditions,  may  have  the  question  of  fit- 
ness determined.  Ensley  v.  State 
(1909)  172  Ind.  198,  88  N.  E.  62. 

c.  Diatfretion  as  to  mere  matter  of  detail. 

It  has  been  held  that  mere  matters 
involving  an  exercise  of  discretion  as  to 
details  in  enforcing  otherwise  valid 
ordinances  may  be  left  to  designated  of- 
ficials. 

For  instance  in  Oakley  v.  Richards 
(1918)  275  Ma  266,  204  S.  W.  505,  18 
N.  C.  C.  A.  243,  writ  of  error  dismissed 
in  (1918)  248  U.  S.  541,  63  L.  ed.  411, 
39  Sup.  Ct.  Rep.  134,  the  Missouri  su- 
preme court,  proceeding  upon  the 
theory  outlined,  upheld  a  provision  in 
an  ordinance  to  the  efiTect  that  no  steps 
should  be  placed  in  theaters  except  upon 
the  written  permiasicm  of  designated 
city  officials,  as  against  the  contention 
that  it  gave  such  officials  an  arbitrary 
and  uncontrolled  power.  And  in  Mehlos 
V.  Milwaukee  (1914)  156  Wi&  591,  51 
L.R.A.(N.S.)  1009, 146  N.  W.  882,  Ann. 
Gas.  1915C,  1102,  it  was  said  that  in 
regulating  public  dance  halls,  and  pro- 
viding for  the  licensing  of  tin  aaaic^ 
minor  details,  such  as  administrauvc 
duties  involving  discretion,  must  be 
made  matter  of  administration  by  ap- 
propriate officials. 

But  it  has  also  been  held  that  the  duty 
should  be  a  mere  ministerial  one,  rather 
than  one  involving  legislative  discretion. 
For  example,  in  Hengst  v.  Cincinnati 
(1899)  7  Ohio  N.  P.  1, 9  Ohio  S.  &  C.  P. 
Dec.  730,  an  ordinance  delegating  to 
certain  inspect6rs  the  duty  to  examine 
and  license  engineers,  and  providing  for 
three  classes,  but  leaving  the  fixing  of 
the  standards  for  such  classes  to  the  dis- 
cretion of  the  inspectors,  instead  of  it- 
self fixing  the  standard,  was  held  in- 
valid. The  court  said:  "The  power  to 
fix  the  standards  which  is  given  by  this 
ordinance  is  not  a  merely  ministerial 
and  executive  power,  but  is  one  which 
involves  discretion,  and  therefore  can- 
not be  delegated  to  the  inspectors.  It  is 
undoubtedly  true  that  if  standards  of 
grade  are  established  by  the  board  of 
legislation,  so  that  the  sole  duty  of  the 
inspectors  is,  by  examination,  to  de- 
termine whether  the  applicant  belongs 
to  the  one  grade  or  another,  such  work 
on  the  part  of  the  inspectors  is  minis- 
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terial;  but  when  the  board  of  legislation 
establishes  a  certain  number  of  grades, 
as,  in  this  case,  three,  but  fixes  no 
standard  by  which  the  grades  are  sep- 
arated from  one  another,  leaving  these 
standards  to  be  fixed  by  the  inspectors, 
it  seems  to  us  that  it  has  delegated  to 
such  inspectors  something  more  than 
the  mere  exercise  of  a  ministerial  duty, 
and  that  it  has  delegated  to  it  an  im- 
portant legislative  power  by  enabling  it 
to  fix  the  standards  of  the  different 
grades  and  to  change  them  at  will,  as  in 
their  discretion  seems  best." 

And  see  Jewell  v.  McCann  (1916) 
96  Ohio  St.  191,  116  N.  E.  42,  wherein 
it  was  held  that  a  statute  regulating  the 
practice  of  medicine,  which  provided 
for  revocation  "on  notice  and  hearing,'.' 
was  unconstitutional  as  depriving  a 
person  of  property  without  due  process 
of  law,  in  that  it  did  not  provide  a 
method  of  procedure  whereby  the  licens- 
ing body  could  compel  the  attendance  of 
witnesses,  etc.,  nor  invest  the  board 
with  any  of  the  powers  essential  to  the 
conduct  of  a  hearing. 

IV.  DisereUan  vHth  respect  to  fnatterB  of 

tnere  pHvttege. 

It  has  been  declared  that  where  the 
discretion  relates  to  a  business  the 
carrying  on  of  which  is  a  mere  matter 
of  privilege  because  of  a  character  tend- 
ing to  be  injurious,  rather  than  an  ordi- 
narily lawful  business  the  carrying  on 
of  which  creates  a  property  right  or 
vested  interest,  such,  for  instance,  as 
dealing  in  intoxicating  liquors,  arbi- 
trary discretion  as  to  the  granting  of 
licenses  may  lawfully  be  delegated  to 
public  ofiicials,  without  prescribing 
definite  rules  of  action.  See  State  ex 
rel.  Crumpton  v.  Montgomery  (1912) 
177  Ala.  212,  59  So.  294;  State  v.  Gray 
(1891)  61  Conn.  39,  22  Atl.  675;  Meyer 

V.  Decatur  (1908)  143  IlL  App.  103. 
In  State  ex  rel.  Crumpton  v.  Montgom- 
ery (Ala.)  supra,  that  court,  by  way  of 
argument,  said:  'It  is  universally 
recognized  that  the  act  of  engaging  in 
the  sale  of  intoxicants  may  be  wholly 
forbidden,  and  that  a  license  to  engage 
in  the  traffic  in  liquors  is  a  privilege 
merely,  revocable  at  the  will  of  the.  su- 
pervisor granting  power;  that  there  is 
in  it  no  element  of  property  right  or 
vested  interest  of  any  kind.    Being  so» 


it  may  be  a  necessary  consequence  that 
rules  of  law,  protective  of  vested  rights, 
are  without  influence  in  respect  of  such 
a  privilege.  It  would  seem  to  be  axio- 
matic that  even  one  who  is,  as  he  con- 
ceives, wrongfully  denied  participation 
in  a  matter  of  mere  privilege,  or  who  is 
discriminated  against  in  his  effort  or 
desire  to  enjoy  that  privilege  with  an- 
other no  better  entitled,  has  no  firm 
basis  of  complaint,  unless  the  law  of  the 
creation  of  the  privilege  and  governing 
the  selection  of  its  beneficiaries  brings 
him  within  its  protection,  and  should 
and  does  control  the  authority  to  which 
the  selectioh  is  conmiitted.  In  other 
words,  it  would  seem  that  the  selection 
of  the  beneficiaries  of  a  mere  privilege* 
not  involving  a  matter  of  right,  may  be 
committed  to  the  discretion  of  a  body 
created  for  that  purpose,  and  so  without 
impinging  upon  any  vested  right  of  one 
who  desired  to  enjoy  the  privilege,  or 
from  whom  it  was,  in  the  discretion  of 
the  body,  withdrawn."  But  exception 
to  this  rule  has  been  made.  Thus,  in 
£x  parte  Theisen  (1892)  30  Fla.  629, 
82  AuL  St.  Rep.  36,  11  So.  901,  it  was 
held  that,  where  a  state  statute  provides 
a  test  as  to  the  personal  fitness  of  appli- 
cants for  licenses  to  sell  intoxicating 
liquors  in  countries  and  districts  which 
have  not  prohibited  sale  by  local  option, 
a  municipal  regulation  which  provides 
that  no  license  shall  be  used  in  certain 
localities  without  the  consent  of  the  lo- 
cal authorities  was  void,  at  least  as  to 
applicants  who  had  complied  with  the 
state  test,  in  that  it  permitted  an  arbi- 
trary discrimination  by  the  local  au- 
thorities as  to  personal  fitness  of  such 
applicants,  a  matter  which  was  gov- 
erned by  the  state  regulation.  And  in 
Meyer  v.  Decatur  (1908)  143  111.  App. 
103,  while  admitting  that  an  ordinance 
giving  officials-  the  exclusive  right  to  de« 
termine  to  whom  liquor  licenses  should 
be  granted  was  not  for  that  reason  in- 
valid, it  was  held  that  where  a  munici- 
pality seeks  to  limit  the  number  of  li- 
censes on  a  certain  street  or  in  a  certain 
locality,  it  should  definitely  establish  a 
rule  by  which  the  licensing  body  and 
the  applicants  could  determine  the  lat- 
ter's  rights  in  advance,  and  not  leave 
the  same  to  the  arbitrary  discretion -of 
the  licensing  ofiicials.    And  in  Little 
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Chute  V.  Van  Camp  (1908)  136  Wis. 
526,  128  Am.  St.  Rep.  1100,  117  N.  W. 
1012,  it  was  expressly  held  that  a  vil- 
lage ordinance  requiring  all  saloons  to 
be  closed  at  11  P.  M.,  and  to  remain 
closed  until  5  o'clock  the  following 
morning,  ''unless  by  special  permission 
of  the  president"  of  the  village  they  be 
allowed  to  remain  open  during  the  pro- 
hibited hours,  was  void  because  it  at- 
tempted to  confer  arbitrary  power  upon 
an  executive  officer,  and  allowed  him  in 
executing  the  ordinance  to  make  unjust 
and  groundless  discriminations  among 
persons  similarly  situated.  And  in 
Newborn  v.  McCann  (1900)  105  Tenn. 
159,  50  L.R.A.  476,  58  S.  W.  114,  a  mu- 
nicipal ordinance  making  it  unlawful 
for  the  proprietor  of  any  saloon  or  place 
where  intoxicating  liquors  are  sold  to 
enter  such  place  for  any  purpose  on 
Sunday,  without  first  obtaining  a  writ- 
ten permission  from  certain  designated 
officials,  was  declared  void  because  vest- 
ing an  arbitrary  discretion  in  such 
officers. 

And  upon  the  ground  that  a  distinc- 
tion must  be  made  between  useful 
trades,  occupations,  or  businesses,  and 
businesses  engaged  solely  in  giving 
amusement  to  the  public,  isuch  as  pool 
halls,  which  are  subject  to  police  regula- 
tion and  as  to  which  a  much  larger 
discretion  should  be  given  in  order  to 
protect  the  welfare  of  the  people,  it  has  . 
been  held  that  a  statute  authorizing 
township  boards  to  license  billiard  and 
pool  halls,  and  bowling  alleys  whenever 
in  the  judgment  of  the  board  it  shall  be 
to  the  best  interests  of  the  township  to 
grant  the  same,  is  not  unconstitutional 
on  the  ground  that  it  grants  an  arbi- 
trary and  uncontrolled  discretion  to 
such  township  boards.  State  v.  Sherow 
(1912)  87  Kan.  235,  123  Pac.  866,  Ann. 
Cas.  1913D,  1050.  On  the  other  hand, 
however,  it  has  also  been  held  that  ar- 
bitrary power  to  grant  or  refuse  a  li- 
cense for  the  conducting  of  a  pool  room 
cannot  be  granted.  Thus,  in  Devereaux 
V.  Genesee  County  (1902)  —  Mich.  — , 
177  N.  W.  967,  it  was  held  that  a  statute 
which  conferred  upon  township  boards 
arbitrary  and  uncontrolled  power  to  re- 
fuse or  grant  pool-room  licenses  was  in- 
valid in  that  it  provided  no  rules  of  ac- 
tion.   The  court  said :    "And  it  is  urged 


that,  under  the  well-known  principle 
that  every  intendment  is  to  be  taken  in 
favor  of  the  constitutionality  of  legisla- 
tion, we  should,  by  construction,  bring 
the  act  in  question  into  harmony  with 
the  Constitution  so  that  the  legislative 
intent  may  be  carried  out.  We  find  our 
selves  unable  to  agree  with  this  conten- 
tion. The  statute  in  question  provides 
no  method  for  the  application  of  li- 
censes, contains  no  qualifications  which 
the  applicant  must  possess,  provides  no 
standard  of  fitness,  makes  no  provisions 
as  to  the  character  of  the  structure  or 
equipment  to  be  used  in  the  business 
regulated.  It,  in  fact,  attempts  to  con- 
fer upon  the  township  board  the  arbi- 
trary power  to  grant  or  refuse  a  license, 
according  to  its  whim  or  caprice." 

And  moving  picture  houses  have  been 
dassed  as  special  privileges  so  as  to 
warrant  the  granting  of  unoonta>ned 
discretion  to  supervising  officials.  Thus, 
in  Brown  v.  Stubbs  (1916)  128  Hd. 
129,  97  Atl.  227,  a  municipal  ordinance 
which  committed  to  certain  designated 
officials  unlimited  discretion  in  granting 
or  refusing  permits  to  erect  or  remodel 
buildings  for  use  as  moving  picture 
houses  was  held  not  open  to  the  objec- 
tion that  it  was  invalid  in  that  it  com- 
mitted to  certain  officials  unlimited  dis- 
cretion, without  piovidiog  any  genanl 
rules  or  regulations  limiting  the  exer- 
cise of  such  discretion.  The  court  seem- 
ingly was  of  the  opinion  that  moving 
picture  places  must  be  regarded  as 
classed  among  those  pursuits  which  are 
liable  to  endanger  the  health,  morals, 
and  safety  of  the  public,  as  well  as  those 
which  are  dangerous  to  property  if  not 
properly  conducted,  and  that  in  view  of 
this  a  much  wider  discretion  could  law- 
fully be  given  public  officials  charged 
with  the  protection  of  such  interests. 
And  see  Oakley  v.  Richards  (1918)  275 
Mo.  266,  204  S.  W.  505,  18  N.  C,  C.  A. 
243,  writ  of  error  dismissed  in  (1918) 
248  U.  S.  541,  63  L.  ed.  411,  39  Sup.  Ct. 
Rep.  134. 

And  in  jurisdictions  where  the  right 
to  engage  in  the  business  and  occupa- 
tion of  auctioneer  is  one  of  privilege, 
and  not  of  right,  as,  for  instance,  in 
New  York,  it  has  been  held  that  a  stat- 
ute, authorizing  in  general  terms  a  ma- 
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nicipal  oflkial  to  grant  such  licenses, 
lawfully  confers  discretion  on  such 
official  to  grant  or  to  refuse  such 
a  license  which  cannot  be  subjected  to 
Bupervision  or  control.  It  was  so  held 
in  People  ex  rel.  Schwab  v.  Grant 
(1891)  126  N.  Y.  473,  27  N.  E.  964, 
which  affirmed  (1890)  68  Hun,  611,  12 
N.  Y.  Supp.  889, 

And  in  State  ex  rel.  Port  Royal  Min. 
Go.  V.  Hagood  (1889)  80  S.  C.  619,  3 
L.R.A.  841,  9  S.  E.  686,  a  state  statute 
delegating  to  the  board  of  agriculture 
the  power  to  grant  or  to  refuse  licenses 
to  mine  phosphate  rock  in  navigable 
streams  of  the  state,  according  as  it 
in  its  discretion  deems  best  for  the  in- 
terests of  the  state  in  such  deposits, 
was  upheld  as  against  the  objection 
that  the  act  did  not  specify  the  stand- 
4urd  to  which  an  applicant  for  a  li- 
^eense  must  conform,  but  left  the  estab- 


lishment of  a  standard,  and  determina- 
tion of  who  met  the  standard,  to  the 
arbitrary  and  unregulated  discretion  of 
the  board  of  agriculture,  upon  the 
theory  that  a  license  to  mine  in  a  navi- 
gable stream  was  in  the  nature  of  a 
special  privilege,  and  subject  to  absolute 
control;  wherefore,  since  no  protection 
of  a  right  common  to  aU  was  involved, 
the  legislature  could  delegate  an  uncon- 
trolled discretion  to  the  state  board. 

And  the  moving  of  buildings  on  pub- 
lic streets  has  been  held  to  be  a  special 
privilege  which  can  be  arbitrarily  con^ 
trolled,  so  that  a  municipality  can  by 
ordinance  make  the  granting  of  permits 
rest  upon  the  discretion  of  a  public  of- 
ficial, without  prescribing  a  rule  of  ac- 
tion. Eureka  City  v.  Wilson  (1897)  15 
Utah,  63,  48  Pac.  41,  affirmed  in  (1899) 
173  U.  S.  32,  43  L.  ed.  603,  19  Sup.  Ct 
Rep.  317.  G.  J.  C. 


LUCY  CARNAHAN 

V. 

MARY  CUMMINGS,  Appt. 

Nelnuska  Supreme  Court  ^»  December  4,  1990m 
(_  Neb.  — ,  180  N.  W.  568.) 

Husband  and  wife  —  tort  —  presence  of  wife  —  liability. 

1.  The  mere  fact  that  the  wife  was  present  when  a  tortious  act  was  com- 
mitted by  her  husband  raises  no  presumption  that  the  act  was  committed 
hy  him  as  her  agent,  even  though  the  act  has  some  connection  with  or 
reference  to  her  separate  estate,  when  it  is  not  shown  that  she  participated, 
nor  that  she  encouraged  or  instigated  him  to  do  the  act,  and  where  there 
is  no  other  evidence  of  agency. 

[See  Tiote  on  this  question  beginning  on  page  1459.] 


Adverse  possession  —  claim  to  fence, 

2.  Where  a  fence  is  constructed  as 
upon  the  boundary  between  two  proper- 
ties, and  openly  intended  as  a  boundary- 
line  fence,  and  where  a  party  claims 
-ownership  of  the  land  up  to  the  fence 
for  the  full  statutory  period,  and  is  not 
interrupted  in  his  possession  or  control 
'during  that  time,  he  will,  by  adverse 
possession,  gain  title  to  such  land  as 
jnay  have  been  improperly  inclosed  with 
iiis  own. 

[Seel  R.  C.  L.  733.] 

■      ■    '  ■  Ill  ■— —— l^M^ 

Headnotea  by  Flansbubg^  J. 


—  daim  of  title  —  necessity. 

3.  There  must  be  claim  of  title,  either 
actual  or  presumed  from  the  circum- 
stances, in  order  to  acquire  land  by  ad- 
verse possession,  and,  where  title  to 
land  is  claimed  on  the  ground,  as  in  this 
case,  that  it  is  part  of  a  farm  owned  by 
plaintiff,  it  being  a  strip  along  the 
boundary,  inclosed  by  a  boundary-line 
fence,  it  must  appear  that  the  plaintiff 
and  his  predecessors  in  interest  either 
had  title  to  the  farm,  or  that  their 
possession  was  such  as  to  show  a  claim 
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of  title  to  it  throughout  the  period  of 
adverse  possession,  since  the  nature  of 
their  claim  to  the  disputed  strip 
throughout  the  period  would,  under 
such  circumstances,  depend  upon  the 
general  character  of  the  claim  that  they 
were  making  to  the  farm. 
[See  1  R.  C.  L.  705,  733.] 


Eyidence  —  conclusien  —  possesgiMi 
of  realty, 

4.  In  an  action  to  determine  title  to 
land,  based  upon  alleged  adverse  pos- 
session, it  is  improper  to  allow  a  wit- 
ness to  testify  to  his  conclusion  as  to 
who  was  in  possession  of  the  land  dur- 
ing the  statutory  period,  since  posses- 
sion is  one  of  the  ultimate  facts  for  the 
jury  to  determine. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court;  for  Frank- 
lin County  (Dungan,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  possession  of  certain  land,  and  for  damages  for  alleged  wrongful 
destruction  of  trees  upon  the  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Bernard  McNeny,  for  appellant:         Flansbvrg,  J.,  delivered  the  opin- 

It  is  error  to  permit  a  witness  to  give     ion  of  the  court : 


his  (H;»inion  or  conclusion  as  to  the  own^^ 
ership  or  possession  of  land  when  the 
ownership  or  possession  is  the  ultimate 
fact  to  be  determined  by  the  juiy. 

Benson  v.  Peters,  82  Neb.  189,  117  N. 
W.  347, 126  N.  W.  1003 ;  Gross  v.  Omaha 
&  C.  B.  Street  R.  Co.  96  Neb.  390, 
L.R.A,1915A,  742, 147  N.  W.  1121;  Neal 
V.  Missouri  P.  R.  Co.  98  Neb.  460,  163 
N.  W.  592. 

Where  there  is  no  evidence  connect- 
ing the  wife  with  tort  committed  by  her 
husband,  other  than  the  fact  that  she 
was  his  wife,  and»  as  such,  might  be 
interested  in  his  property,  and  was 
sometimes  present  during  the  perform- 
ance of  the  action,  it  is  error  to  submit 
the  question  of  her  liability  to  a  jury, 
and  a  verdict  and  judgment  rendered 
against  her  on  such  evidence  should  be 
set  aside. 

Tyler,  Infancy  &  Coverture,  379  et 
seq.;  Grand  Island  Bkg.  Co.  v.  Wright, 
63  Neb.  674,  74  N.  W.  82;  GokenTv. 
Dallugge,  72  Neb.  16,  99  N.  W,  818,  Ml 
N.  W.  244,  103  N,  W.  287,  16  Am.  Neg. 
Rep.  479,  9  Ann.  Cas.  1222. 

Evidence  that  plaintiff  or  her  ten- 
ants used  a  hedgerow  as  a  windbreak, 
and  backed  machinery  to  the  shade  of 
such  hedgerow,  on  one  side  thereof,  is 
consistent  with  the  ownership  of  such 
hedge  by  the  adjoining  proprietor,  and 
constitutes  no  proof  of  adverse  posses- 
sion thereof  as  against  such  adjoining 
proprietor. 

Runkle  v.  Welty,  78  Neb.  671,  111 
N,  W.  463,  reaffirmed  in  (1907)  78  Neb. 
674,  113  N.  W.  160;  Reams  v.  Sinclair, 
88  Neb.  738,  130  N.  W.  662,  Ann.  Ca&, 
1912B,  989,  97  Neb.  642,  160  N.  W.  826. 

Mr.  George  J.  Marshall  for  appellee. 


Action  in  ejectment  and  for  dam- 
ages to  the  land.  The  strip  of  land 
in  dispute  lies  along  the  boundary 
between  the  farm  of  plaintiff  and 
that  of  defendant.  Plaintiff  sets  up 
two  causes  of  action:  (1)  To  re- 
cover the  land ;  and  (2)  for  damages 
for  alleged  wrongful  destruction  by 
the  defendant  of  trees  upon  the 
land.  Defendant  introduced  no  tes- 
timony and  moved  for  a  directed 
verdict,  which  motion  was  over- 
ruled. Plaintiff  recovered  a  judg- 
ment on  both  causes  of  action,  and 
defendant  appeals. 

Defendant  contends  that  the  evi- 
dence is  insufficient  to  show  title  in 
theplaintiff. 

Plaintiff  owns  the  land  to  the 
east,  and  the  defendant  and  her  hus- 
band the  land  to  the  west,  of  the 
strip  in  controversy.  The  locust 
trees  were  planted  upon  the  disputed 
strip  in  1882  by  Dr.  Weston,  then 
the  owner  of  what  is  now  the  plain- 
tiff's farm.  The  planting  of  these 
trees  was  some  evidence  of  a  pro- 
prietary claim  to  so  much  of  the 
land  in  dispute  upon  which  the  trees 
were  planted.  In  1885  or  1886, 
F.  L.  Cross,  then  occupying  what  is 
now  defendant's  farm,  built  a  fence 
a  little  to  the  west  of  the  row  of 
trees,  and  on  what  was  accepted  as 
the  boundary  line  between  the  two 
farms.  Shortly  afterwards  the 
plaintiff  and  her  husband  moved 
upon  what  is  now  the  idaintiff's 
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farm.  Whether  or  not  the  plaintiff 
took  title  to  this  land  at  the  time 
they  first  -moved  upon  it  is  not 
shown.  In  fact,  it  nowhere  appears 
in  the  record  at  what  date  she  did 
acquire  title  to'  the  land,  or  first 
made  claim  of  title  to  it;  the  only 
evidence  being  that  she  is  now  the 
owner.  Testimony  was  introduced 
to  the  effect  that,  some  twenty  or 
twenty-five  years  prior  to  the  com- 
mencement of  this  suit,  though  tiiat 
matter  is  disputed  in  the  record  by 
the  testimony  of  defendant's  hus- 
band, defendant  had  asked  permis- 
sion of  the  plaintiff  to  build  a  stile 
over  this  fence.  •  What  answer  plain- 
tiff made,  or  whether  the  stile  was 
constructed,  however,  does  not  ap- 
pear; but  the  alleged  incident,  if 
found  by  the  jury  to  be  true,  would 
disclose  a  mental  attitude  of  the  par- 
ties recognizing  some  right,  of  the 
plaintiff  to  the  control  of  the  fence, 
or  of  the  property  lying  to  her  side 
of  it.  It  appears  that  the  fence  re- 
mained as  originally  placed  until  in 
1914,  when  it  is  shown  that  defend- 
ant moved  it  by  nailing  the  wires 
to  the  row  of  locust  trees. 

Though  the  fence  may  not  have 
been  built  upon  the  true  boundary, 
the  rule  in  this  state  is  well  settled 
that,  where  a  fence  is  constructed  as 

AdT*r.e  po..e..  "pon  the  bouudary, 
■ioB-«imiiii  to      and  openly  mtended 

*"**'  as  a  boundary-line 

fence,  and  where  a  party  claims 
ownership  of  the  land  up  to  the 
fence  for  the  full  statutory  period, 
and  is  not  interrupted  in  his  posses- 
sion or  control  during  that  time,  he 
will,  by  adverse  possession,  gain 
title  to  such  land  as  may  have  been 
improperly  inclosed  with  his  own. 
Krumm  v.  Pillard,  104  Neb.  — ,  177 
N.  W.  171 ;  Zweiner  v.  Vest,  96  Neb. 
399,  147  N.  W.  1129;  Andrews  v. 
Hastings,  85  Neb.  548,  123  N.  W. 
1035. 

Though  there  is  some  evidence 
that  the  fence  was  originally  con- 
structed as  a  boundary-line  fence, 
and  was  treated  as  such  by  the  par- 
ties until  it  was  moved  in  1914,  that 
proof,  standing  alone,  is  insufficient 
to  bring  the  plaintiff  within  the  rule 

12  A.L.R.— 92. 
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above  stated.  It  appears  that,  after 
the  plaintiff  and  her  husband  moved 
upon  the  land,  they  remained  for 
some  years,  and  then  were  followed 
by  two  other  occupants.  Whether 
the  plaintiff  and  these  occupants 
were  tenants,  or.  whether  they  had 
continuous  or  exclusive  possession, 
does  not  appear ;  nor  does  it  appear 
what  the  nature  of  their  possession 
was.  If  the  plaintiff  and  the  other 
occupants  owned  the  land  adjacent 
to  the  strip  in  dispute,  during  their 
respective  occupancies,  the  fact  that 
the  fence  was  built  and  maintained 
as  a  boundary-line  fence  would,  it  is 
true,  be  sufficient  evidence  to  show 
the  possession  and  claim  of  owner*- 
ship  by  these  parties  of  all  land  in- 
closed by  the  fence  with  the  prop- 
erty which  they  owned,  although  no 
actual  use  was  made  of  the  disputed 
strip. 

Defendant  claims  that  the  plain- 
tiff and  the  two  occupants  men- 
tioned  were   allowed,   over  objec- 
tions, to  state  their  conclusions  that 
they  had  held  ''possession''  of  all  the 
land  east  of  the  fence,  including  the 
strip  in  dispute.     Such  testimony 
was  erroneously  ad- 
mitted, for  the  en-  eM^iiMioia— 
tire  claim  of  plain-  JSIu/."*''*  ""' 
tiff  must  rest  upon 
adverse  possession  under  claim  of 
title  for  a  period  of  ten  years  prior 
to  the  time  when  the  fence  was  re- 
moved, in  1914,  and  the  question  of 
possession  was  the  ultimate  fact  to 
be  determined  by  the  jury.     The 
conclusions  of  these  witnesses  can- 
not be  treated  as  evidence,  nor  be 
considered  as  tending  in  any  way  to 
support  the  verdict. 
.  Moreover,  a  claim  of  title,  either 
actual  or  presumed,  is  necessary  in 
order  to  acquire  land  by  adverse 
possession.    Ryan  y.  ^^^„.^  ^^..„. 
Lancoln,     85     Neb.  ■lon-ciaim  of 
539, 123  N.  W.  1021.  ""— •^•^""'^• 
Andrews  v.   Hastings,  supra.     In 
some  cases  the  claim  of  title  will  be 
presumed  when  an  adverse  holding 
is  shown  for  the  statutory  period, 
but  in  this  case  the  possessicm  of  the 
strip  was  incidental  to  and  of  the 
same  character  of  possession  as  was 
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the  possession  of  the  farm,  and  it  is 
neither  shown  that  plaintiff  had  re- 
ceived the  deed  to  the  farm  and  held 
title  during  the  period,  nor  are  the 
facts  sufficient  to  show  that  the 
plaintiff  and  the  other  occupants 
had  such  possession  of  the  farm  as 
to  acquire  title  by  adverse  posses- 
sion. The  nature  of  their  claim  to 
the  disputed  strip  of  land,  as  being 
a  part  of  the  farm,  depends  entirely 
upon,-and  would  be  presumed,  under 
such  circumstances  as  are  shown  in 
this  case,  to  be  the  same  as,  the 
claim  of  title  they  are  making  to 
the  farm  itself;  but,  since  it  is  not 
shown  that  they  had  or  claimed  title 
to  the  farm  during  the  period  neces- 
sary for  adverse  possession,  neither 
is  it  shown  that  they  had  or  claimed 
title  to  the  disputed  strip,  as  being 
a  part  of  the  farm  by  reason  of  its 
being  inclosed  by  a  boundary-line 
fence. 

It  is  the  contention  of  the  defend- 
ant that  there  is  no  evidence  in  the 
record  from  which  a  liability  for 
damages  on  plaintiff's  second  cause 
of  action  could  attach  to  the  defend- 
ant, in  any  event,  for  the  reason 
that  it  appears  that  defendant's  hus- 
band cut  down  the  trees,  and  that 
defendant  herself,  though  present  a 
part  of  the  time,  did  not  participate. 

The  record  is  not  clear  as  to  just 
what  title  defendant  had  to  the  farm 
of  which  they  were  in  possession. 
Defendant's  husband  testified  that 
both  he  and  the  defendant  owned 
it  together.  He  further  testified  that 
he  cut  the  trees,  and  that,  though 
his  wife  was  present  at  several 
times,  she  did  not  participate,  en- 
courage, or  direct,  and  that  he  did 
it  solely  upon  his  own  responsibility. 
His  testimony  is  not  contradicted. 
Plaintiff  claims  that  a  presumption 
arises  that  the  husband  acted  as  the 
agent  of  the  wife,  from  the  fact  that 
she  owned  an  interest  in  the  farm ; 
that  the  cutting  of  the  trees  was 
intended  as  a  benefit  to  her  property ; 
and  that  she  was  present  and  made 
no  objection. 

At  common  law,  the  rule  was  just 
the  reverse  of  what  is  contended  for 
here.    The  actions  of  the  wife  in  the 


presence  of  her  husband  were  pre- 
sumed to  have  been  committed  un- 
der coercion,  exercised  by  the  hus- 
band upon  the  wife,  and  the  wife 
was  relieved  from  responsibility. 
That  common-law  status  has  been 
modified  by  statute  in  this  state. 
Goken  v.  Dallugge,  72  Neb.  16,  99 
N,  W.  818, 101  N.  W.  244, 103  N.  W. 
287,  9  Ann.  Cas.  1222,  16  Am.  Neg. 
Rep.  479. 

By  our  statute  (Rev.  Stat  1913, 
§§  1560-1562)  a  married  woman  is 
allowed  to  acquire  and  control  a 
separate  estate  and  to  engage  in  a 
trade  or  business  on  her  separate 
account.  Though  at  common  law 
she  could, not  be  held  liable  in  tort 
for  the  acts  of  her  agent,  since  she 
could  not  contract, — ^and  agency  was 
based  upon  contract, — ^nevertheless, 
under  the  statutory  authority  to 
contract,  just  referred  to,  it  is  clear 
that  she  could  now  be  held  liable  for 
the  torts  of  her  agent,  when  done 
within  the  scope  of  authority  and 
with  respect  to  her  separate  estate, 
even  though  that  agent  were  her 
husband.  Atherton  v.  Barber,  112 
Minn.  523,  128  N.  W.  827,  21  Ann. 
Cas.  873;  McMurtry  v.  Brown,  6 
Neb.  368.  See  note  to  Kellar  v. 
James,  14  L.R.A.(N.S.)  1003. 

The  evidence  here  fails  to  bring 
the  plaintiff's  case  within  the  ruk, 
for  neither  is  it  shown  that  the  de- 
fendant had  such  an  interest  in  the 
farm  as  would  constitute  a  separate 
estate  under  the  definition  of  the 
statute   (Rev.  Stat.  1913,  §  1560), 
nor  is  it  shown  that  the  defendant's 
husband  acted  as  her  agent  in  cut- 
ting down  the  trees.    The  mere  fact 
that  the  wife  was  present  when  a 
tortious     act     was 
committed    by    her  ^fiSirt-** 
husband    raises   no  '^If'ZXfJ^^  "^"^ 
presumption  .   that 
the  act  was  committed  by  him  as  her 
agent,  even  though  the  act  has  some 
connection  with  or  reference  to  her , 
separate    estate,    when    it    is    not^ 
shown  that  she  participated,  encour- 
aged, or  instigated  him  to  do  the  act, 
and  when  tiiere  is  no  other  evidence 
of  agency.    Multer  v.  Knibbs,  193 
Mass.  556,  9  L.R.A.(N.S.)  322,  79 
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N.  E.  762,  9  Ann.  Cas.  958;  Rust- 
Owen  Lumber  Co*  v.  Holt,  60  Neb. 
80,  88  Am.  St.  Rep.  512,  82  N.  W. 
112;  Goken  v.  Dallugge,  supra;  Kel- 
lar  v»  James,  63  W.  Va.  139,  14 


L.R.A.(N.S.)  1003,  59  S.  E.  989. 
For  the  reasons  given,  the  judg- 
ment of  the  District  Court  is  re- 
versed, and  the  cause  remanded  for 
further  proceedings. 


ANNOTATION* 
liabniCy  of  wife  for  hnsbaad't  torti. 


I.  Scope,  1469. 
II.  Liability  from  mere  relationship: 

a.  In  general,  1459. 

b.  For  waste  committed  by  has- 

band  administering  estate  in 
the  right  of  the  wife,  or  in 
his  own  right,  1461. 
in.  Liability  from  mere  knowledge  of, 
presence   during,  or   faUare   to 
object  to  or  prevent,  commission 
of  tort,  1463. 
IV.  Liability  fron)  mere  ownership  of 
property  in  connection  with 
which  tort  occurred: 

a.  In  general,  1463. 

b.  Automobile  cases,  1466. 

V.  LiabOity  for  torts  of  husband  while 
acting  as  agent  or  servant  of 
wife: 

a.  In  general,  1466.    ' 

b.  Assault,  1467. 

c.  Conversion,  1468. 

d.  Fraud,  1470. 

e.  Malicious   prosecution;    abuse 

of  process,  1476. 

J.  Scape, 

This  annotation  purports  to  cover 
only  the  liability  of  the  wife  for  torts 
of  her  husband  in  which  she  did  not 
actively  join.  Numerous  cases  are  in- 
cluded, however,  for  the  sake  of  the 
light  which  they  throw  upon  the  point 
in  question,  where  she  was,  in  greater 
or  less  degree,  an  active  participant. 
Cases  involving  the  liability  of  com- 
munity property  for  the  torts  of  the 
husband  are  not  included  herein,  nor 
those  dealing  with  the  liability  of  the 
wife  as  to  property  or  moneys  of  the 
husband,  transferred  to  her,  or  ex- 
pended in  improvements  upon  her 
separate  property,  in  fraud  of  the  hus- 
band's creditors. 

While  the  main  purpose  of  the  anno- 
tation is  to  deal  with  the  cases  in 
which  the  relationship  of  husband  and 
wife  was  a  distinctive  feature,  and  not 
a  mere  incident,  some  cases  have  been 
included  in  which  the  decisions  turned 


V. — continued. 

f.  Negligence,  1476. 

g.  Slander  of  title,  1477. 
h.  Trespass,  1477. 

VI.  Liability  from  ratification  or  ac- 
ceptance of  benefits,  1477. 

.  VII.  Liability  from  commission  of  re- 
lated torts;  libel  and  slander, 
1479. 

Vin.  Liability  from  participation: 

a.  In  general,  1479. 

b.  Assault  and  battery,  1480. 

c.  Conversion,  1480. 

d.  Enticing  or  harboring  servant, 

1481. 

e..  Fraud,  1481. 

f.  Keeping  vicious  dog  or  wild 

beast,  1482. 

g.  Malicious   prosecution;    abuse 

of  process,  1484. 
h.  Trespass;  forcible  entry  and 

detainer,  1485. 
i  Miscellaneous,  1486. 

upon  general  principles,  especially 
those  in  relation  to  agency,  the  appli- 
cability of  which  was  slightly,  if  at 
all,  affected  by  the  relation  of  husband 
and  wife.  The  reference  to  those  prin- 
ciples is  merely  for  the  purpose  of  in- 
dicating the  ground  of  the  decisions 
in  the  particular  cases,  and  it  is,  of 
course,  impossible,  within  the  limits  of 
this  annotation,  to  enter  upon  any  dis- 
cussion of  such  principles,  or  of  the 
correctness  or  incorrectness  of  their 
application,  except  so  far  as  they  may 
have  been  affected  by  the  relationship 
of  husband  and  wife. 

IJ.  Hal^ity  from  mere  relationship, 

a.  In  general. 

It  is,  of  course,  beyond  question  that 
the  mere  relationship  of  husband  and 
wife  does  not  impose  upon  the  wife 
any  liability  for  the  torts  of  her  hus- 
band. 

Alabama. — E.  E.  Yarbrough  Turpen- 
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tine  Co.  v.  Taylor  (1918)  201  Ala.  484, 
78  So.  812. 

Dakota.— Curtis  v.  Dinneen  (1886) 
4  Dak.  245,  30  N.  W.  148. 

lUinois.— Shields  v.  McKee  (1882) 
11  111.  App.  188;  Camp  v.  Shaw  (1895) 
61  111.  App.  66. 

Michigfaiu  —  Scott  v.  Chambers 
(1886)  62  Mich.  532,  29  N.  W.  94. 

MisisourL  —  Meegan  v.  Gunsollis 
(1854)  19  Mo.  418. 

New  York.  —  Vanneman  v.  Powers 
(1874)  56  N.  Y.  39,  reversing  (1872) 
7  Lans.  181;  Corning  v.  Lewis  (1869) 
54  Barb.  51,  36  How.  Pr.  425. 

North  Carolina. — Currie  v.  McNeill 
(1880)  83  N.  C.  176. 

Rhode  Island.  —  Blake  v.  Smith 
(1896)  19  R.  I.  476,  34  Atl.  995. 

South  Dakota.  —  Bebout  v.  Pense 

(1914)  35  S.  D.  14,  150  N.  W.  289. 
Washington.  —  Prentiss  v.  Bogart 

(1915)  84  Wash.  481, 147  Pac.  39;  Bice 
V.  Brown  (1917)  98  Wash.  416,  167 
Pac.  1097. 

West  Virginia,  t-  Keller  v.  James 
(1907)  63  W.  Va.  139,  14  L.R.A.(N.S.) 
1003,  59  S.  E.  939. 

Thus,  in  Shields  v.  McKee  (111.)  su- 
pra, it  is  said :  "A  wife  cannot  be  held 
liable,  either  at  common  law  or  under 
our  statutes,  for  the  wrongful  acts  of 
her  husband  in  which  she  does  not 
participate." 

And  in  Kellar  v.  James  (W.  Va.) 
supra,  the  court  says:  ''No  authority 
need  be  cited  for  the  proposition  that 
the  wife  is  not  liable  for  the  •  •  • 
torts  of  the  husband." 

While  in  Vanneman  v.  Powers 
(1874)  56  N.  Y.  39,  and  in  Blake  v. 
Smith  (R.  I.)  supra,  attention  is  called 
to  the  fact  that  although,  under  the 
common  law,  the  husband  is  liable  for 
his  wife's  torts,  the  converse  of  the 
rule  does  not  hold. 

So,  in  Curtis  v.  Dinneen  (Dak.)  su- 
pra, the  court,  in  refusing  to  hold  a 
w^ife  liable  for.  an  assault  committed 
by  her  husband,  said :  "There  is  noth- 
ing in  the  relation  of  husband  and 
wife  that  would  make  the  defendant 
in  this  action  responsible  for  the  al- 
leged act  of  her  husband,  or  liable  to 
respond  in  damages  therefor;  but,  on 
the  other  hand,  there  is  much  in  such 
relation    opposed   and   repugnant   to 


such  responsibility  or  liability."  In 
this  connection  the  court  referred  to 
and  quoted  a  statutory  provision  to 
the  effect  that  ''neither  husband  nor 
wife,  as  such,  is  answerable  for  the 
acts  of  the  other." 

Similarly,  in  Bebout  v.  Pense  (S. 
D.)  supra,  an  action  against  husband 
and  wife  for  slanderous  words  alleged 
to  have  been  uttered  by  the  wife  in  the 
presence  of,  by  the  authority  of,  and 
under  the  direction  of,' her  husband, 
it  is  held  that  a  statute  providing  that 
'^neither  husband  nor  wife,  as  such,  is 
answerable  for  the  acts  of  the  other," 
leaves  the. husband  and  wife,  so  far 
as  their  torts  are  concerned,  as  though 
they  were  not  related  at  all. 

In  Camp  v.  Shaw  (1895)  61  UL  App. 
66,  the  court  ]ref used  to  deprive  a  mar- 
ried woman  of  heiv  rights  under  the 
codicil  of  a  will,  giving  to  her  husband 
and  herself  the  use  of  certain  prop- 
erty for  a  term  of  years,  because  of  the 
act  of  her  husband  in  fraudulently  al- 
tering the  codicil,  so  as  to  lengthen 
the  term  therein  provided,  saying: 
"The  wif6,  so  far  as  property  is  con- 
cerned, is,  in  legal  sense,  a  stranger  to 
her  husband.  She  is  not  bound  or 
barred  by  his  fraudulent  acts  more 
than  by  those  of  any  other  person. 
In  this  instance  she  derivtf  motfaing  by 
or  through  the  husband,  but  independ- 
ent of  him;  and  as  to  the  provisions 
of  the  will,  there  is  no  such  legal  priv- 
ity between  them  as  would  make  her 
responsible  for  any  act  of  his.  It  fol- 
lows that  if  he,  without  her  participa- 
tion, made  the  fraudulent  alteration 
charged  after  the  codicil  was  executed, 
she  would  not  thereby  be  deprived  of 
the  estate  for  the  term  fixed  by  the 
testator." 

So,  also,  in  Currie  v.  McNeill  (1880) 
83  N.  C.  176,  it  is  held  that  the  fact 
that  the  husband  of  one  of  the  resid- 
uary legatees  of  an  estate  wrongfully 
converted  to  his  own  use  certain  prop- 
erty belonging  to  the  estate  would  not 
impair  her  claim  to  a  share  of  the 
residuary  fund. 

And  in  Scott  v.  Chambers  (1886)  62 
Mich.  532,  29  N.  W.  94,  a  proceeding 
by  mandamus  to  vacate  an  order  pun- 
ishing husband  and  wife  for  contempt 
in  violating  an  injunction,  the  court. 
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in  diseassiiiff  the  question  of  the  lia- 
bilily  of  the  wife,  says:  "Mrs.  Scott 
stands  in  this  litigation  precisely  like 
any  third  person.  Husband  and  wife 
are  not,  in  this  state,  mutually  re- 
sponsible for  each  other's  conduct.  If 
either  is  chargeable,  it  must  be  in- 
dividually." 

In  Corning  v.  Lewis  (1869)  54  Barb. 
(N.  Y.)  51,  36  How.  Pr.  425,  the  court 
said :  "The  wife's  separate  estate  can- 
not be  charged  with  a  debt  fraudulent- 
ly contracted,  without  her  privity, 
sanction,  or  adoption,  whether  such 
fraud  be  committed  by  her  husband  or 
any  of  her  relations.  Of  her  separate 
estate  she  is  the  absolute  owner,  and 
has  the  sole  disposition,  exclusive  of 
her  husband.  Her  property  is  not  lia- 
ble for  his  debts;  much  less  for  his 
torts." 

In  Prentiss  v.  Bogart  (1915)  84 
Wash.  481,  147  Pac.  89,  an  action 
against  two  men  and  their  wives,  for 
malicious  prosecution,  based  upon  the 
acts  of' the  husbands,  the  court  says: 
"We  know  of  no  rule,  and  none  has 
been  suggested  to  us,  that  would  war- 
rant the  court  in  holding  the  wives  of 
the  respondents  liable." 

In  Meegan  v.  GunsoUis  (1854)  19 
Mo.  418,  it  is  held  ^at  an  action  of 
ejectment  cannot  be  brought  against  a 
wife,  jointly  with  her  husband,  for 
withholding  the  possession  of  land, 
when  there  is  not  alleged  or  shown  any 
act  done  by  her,  contributing  to  the 
plaintiff's  cause  of  action,  and  that 
this  rule  is  not  changed  by  the  fact 
that  the  plaintiff's  title,  under  which 
she  claims  a  right  to  the  possession,  is 
derived  from  the  husband  and  wife. 

in  Bice  v.  Brown  (1917)  98  Wash. 
416,  167  Pac.  1097,  an  action  against 
the  supervisors  of  a  drainage  district, 
and  their  wives,  to  recover  damages 
for  depositing  upon  plaintiff's  land 
logs  and  debris  removed  from  a  creek 
which  the  said  officers  were  clearing 
out  in  the  course  of  their  official  du- 
ties, and  for  the  destruction  of  a 
bridge  in  connection  with  the  same 
transaction,  it  was  held  that  while  the 
defendant  husbands  had  committed  a 
tort  for  which  they  were  personally 
liable,  in  that  they  had  exceeded  their 
authority,  the  action  of  the  court  be^ 


low,  in  'directing  a  verdict  in  favor  of 
their  wives,  was  correct,  where  they 
had  no  part  in  the  commission  of  the 
tort. 

In  E.  £.  Yarbrough  Turpentine  Co. 
V.  Taylor  (1918)  201  Ala.  484,  78  So. 

812,  an  action  against  a  married  wom- 
an for  malicious  prosecution,  it  is  held 
that  malice  of  the  defendant's  husband 
could  not  be  imputed  to  her,  where  it 
was  not  made  to  appear  that  he  had 
instituted  the  suit  which  was  the  basis 
of  the  action  as  her  agent,  and  within 
the  scope  of  his  authority  as  such. 

h.  For  vmste  catnmitted  by  husband  ad^ 
fnittisiering  estate  in  the  right  of  the 
ttife,  or  in  his  own  right. 

In  a  number  of  old  decisions,  made 
under  the  common  law  or  under  stat- 
utes preserving  to  the  husband  the 
common-law  right  to  administer  in 
right  of  his  wife,  it  was  held  that  an 
executrix  or  administratrix  is  liable 
for  waste  of  the  estate,  committed  by 
her  husband ;  at  least,  if  she  survives 
him.  Bobe  v.  Frowner  (1850)  18  Ala. 
95;  Bunco  v.  Van  Der  Grift  (1839)  8 
Paige  (N.  Y.)  87;  Calhoun's  Appeal 
(1861)  39  Pa.  218;  Vaughan  v.  Thomp- 
son (1596)  2  Dyer,  210,  73  Eiig.  Re- 
print, 463;  Mounson  v.  Bourn  (1638) 
Cro.  Car.  519,  79  Eng.  Reprint,  1049; 
Horsey  v.  Daniel  (1675)  2  Lev.  145,  83 
Eng.  Reprint,  490;  Bellew  v.  Scott 
(1721)  1  Strange,  440,  93  Eng.  Re- 
print, 621;  Soady  v.  Tumbull  (1866) 
L.  R.  1  Ch.  (Eng.)  494,  35  L.  J.  Ch.  N. 
S.  784,  12  Jur.  N.  S.  612,  14  L.  T.  N.  S. 

813,  14  Week.  Rep.  955 ;  Adair  v.  Shaw 
(1803)  1  Sch.  &  Lef.  (Ir.)  243. 

Thus,  in  Bunco  v.  Van  Der  Grift 
(1839)  8  Paige  (N.  Y.)  37,  it  is  said, 
that  where  one  who  has  qualified  as  an 
executrix  marries,  she  and  her  hus- 
band, so  long  as  they  both  live,  may  be 
sued  jointly  for  devastavit  committed 
by  either  in  respect  to  the  estate,  and 
that  if  he  dies  before  her,  she  is  liable, 
after  the  termination  of  the  coverture, 
for  moneys  which  came  either  to  her 
hands  or  to  the  hands  of  the  husband 
in  virtue  of  the  trust. 

And  in  Calhoun's  Appeal  (1861)  39 
Pa.  218,  it  was  held  that  an  executrix 
who  marries  and  survives  her  husband 
is  liable  to  answer  out  of  her  own  es- 
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tate  for  the  devastavit  of  the  husband, 
committed  during  coverture,  in  the  ex- 
ercise of  her  office  as  executrix.  In 
that  case,  however,  the  executrix  was 
held  to  be  relieved  of  the  necessity  of 
so  answering  by  the  laches  of  the 
plaintiff. 

The  facts  of  Bobe  v.  Frowner  (1850) 
18  Ala.  89,  do  not  bring  it  within  the 
scope  of  this  annotation,  since-  that 
was  an  action  to  hold  a  husband  liable 
for  the  torts  of  his  wife;  but  the  court, 
in  the  course  of  its  opinion,  states  that 
the  authorities  hold  ''that  if  the  hus- 
band, who  takes  upon  himself  the  ad- 
minisitration  in  right  of  his  wife,  com- 
mit a  devastavit  and  die,  the  wife,  sur- 
viving him,  is  liable  for  his  waste." 

In  Horsey  v.  Daniel  (1676)  2  Lev, 
146,  83  Eng.  Reprint,  490,  an  action 
against  husband  and  wife,  executors, 
declaring  upon  a  devastavit  by  them, 
it  is  said:  "A  feme  cdvert  cannot 
waste  during  the  coverture,  though  the 
devastavit  of  her  husband  will  charge 
her,  if  she  survive." 

In  Vaughan  v.  Thompson  (1596)  2 
Dyer,  210,  73  Eng.  Reprint,  463,  a  mar- 
ried woman  who  i9  executrix  of  her 
first  husband  was  held  liable  on  dev- 
astavit for  the  acts  of  her  second 
husband,  where  it  appeared  that  she 
had  administered  prior  to  the  second 
marriage. 

In  Soady  v.  Turnbull  (1866)  L.  R. 
1  Ch.  (Eiig.)  494,  the  liability  was  put 
upon  the  ground  'that  the  wife  having 
become  executrix  was  her  own  act; 
that  the  legal  consequence' of  that  act 
was  to  confer  authority  upon  her  hus- 
band to  deal  with  all  the  assets  of  the 
testator;  and  that  it  follows  that  all 
.his  acts  in  respect  of  them  must  be 
regarded  as  done  under  her  authority, 
and  that  she  is,  consequently,  respon- 
sible for  them  as  executrix." 

While  in  Mounson  v.  Bourn  (1638) 
Gro.  Gar.  619,  79  Eng.  Reprint»  1049, 
it  is  said  "that  if  a  man  takes  an  ex- 
ecutrix to  wife,  and  waste  the  goods, 
it  is  a  devastavit  in  the  wife;  for  it 
was  her  folly  to  take  such  a  husband 
who  would  make  a  devastavit." 

In  Adair  v.  Shaw  (Ir.)  supra;  the 
point  was  not  directly  decided,  but  it 
was  strongly  intimated  that  a  woman 
who,  during  coverture,  takes  out  let^ 


ters  of  administration  upon  the  estate 
of  a  decedent,  is  liable  for  waste  com- 
mitted by  her  husband  if  she  survives 
him. 

In  this  connection,  see  also  Beynon 
V.  Grollins  (1788)  where,  according  to 
the  report  in  2  Bro.  Gh.  323,  29  Eng. 
Reprint,  177,  it  was  held  that  an  ad- 
ministratrix is  not  personally  liable 
for  devastavit  committed  by  her  hus- 
band, he  having  become  a  bankrupt 
and  being  since  dead;  while  in  2  Dick. 
697,  21  Eng.  Reprint,  442,  where  liie 
case  is  reported  under  the  title  of  Bey- 
non V.  GroUins,  the  holding  is  aaid  to 
have  been  that  "on  a  devastavit  by  the 
husband  of  an  executrix  or  adminis* 
tratrix,  of  the  estate  of  her  testator 
or  intestate,  this  court  will  charge  the 
wife,  after  the  death  of  her  hus- 
band;" both  of  which  reports  are  de- 
clared to  be  erroneous  in  Adair  v. 
Shaw  (Ir.)  supra. 

In  Lilly  v.  Menke  (1894)  126  Mo. 
190,  28  S.  W.  643,  994,  however,  the 
court  said:  "A  mere  relationship  of 
husband  and  wife  is  not  mifficient  to 
charge  a  woman  with  waste  committed 
by  her  husband  in  his  representative 
character  as  executor." 

And  in  Witcher  v.  Wilson  (1873)  47 
Miss.  663,  where  a  woman  and  her 
second  husband  were  sued  as  ex- 
ecutors de  son  tort  of  the  estate  of  her 
first  husband,  it  is  held  that  the  wife 
could  not  be  made  responsible  for  her 
husband's  tortious  conversion  of  the 
propertsr  of  the  deceased,  whether  be- 
fore or  after  her  intermarriage  with 
him. 

While  in  Hill  v.  Fly  (1899)  —  Temu 
— ,  52  S.  W.  731,  a  suit  against  a  hus- 
band, in  his  individual  capacity  and 
as  executor,  and  against  his  wife  in- 
dividually, in  which  it  was  charged 
that  the  husband  had  appropriated  the 
assets  of  his  testator,  it  was  held  that 
a  demurrer  on  the  part  of  the  wife 
should  have  been  sustained,  no  cause 
of  action  being  set  out  in  the  bill,  and 
no  relief  being  asked  as  against  her, 
and  there  being  nothing  in  the  record 
from  which  it  appeared  that  she  had 
been  guilty  of  any  wrong. 

And  in  Finn  v.  Hempstead  (1863) 
24  Ark.  Ill,  it  is  held  that  the  widow 
of  one  who  came  into  possession  of  a^ 
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estate  as  executor  under  a  will  which 
was  subsequently  .set  aside  is  not  re- 
sponsible for  waste  of  the  assets  of 
the  estate,  committed  by  her  husband 
as  executor. 

III.  JAabUity  from  mere  knowledge  of, 
preeence  duringt  or  failv^re  to  oh^ect 
to  or  prevent,  comnUssion  of  tort. 

It  seems  to  be  well  settled  that  a 
wife  is  not  rendered  liable  for  the 
husband's  tort  by  her  mere  knowledge 
of,  presence  during,  or  failure  to  ob- 
ject to  or  prevent,  the  commission 
thereof.  Multer  v.  Knibbs  (1907)  193 
MafiCk  666,  9  L.R.A.(N.S.)  822,  79  N.  E. 
762,  9  Ann.  Gas.  968 ;  Hayden  v.  Woods 
(1884)  16  Neb.  806,  20  N.  W.  846; 
Cabnahan  v.  Cummings  (reported 
herewith)  ante,  1466^  Potts  v.  Pardee 
(1917)  220  N.  Y.  481,  8  A.L.R.  785, 116 
N.  E.  78,  17  N.  C.  C.  A.  427. 

Thus,  in  Multer  v.  Knibbs  (Mass.) 
supra,  an  action  against  husband  and 
wife  for  enticing  their  daughter  from 
her  husband,  it  is  said:  "The  pre- 
sumption of  fact  by  which  a  husband 
may  sometimes  be  held  to  answer  for 
acts  wrongfully  done  by  his  wife  in 
his  presence  cannot  be  so  applied  as 
to  make  her  responsible  for  any  of  his 
tortious  acts." 

While,  in  the  reported  case  (Cabna- 
han ▼.  Cummings,  ante,  1466),  the 
court  said :  "The  mere  f ac^  that  the 
wife  was  present  when  a  tortious  act 
is  committed  by  her  husband  raises  no 
presumption  that  the  act  was  com- 
mitted  by  him  as  her  agent,  even 
though  the  act  has  some  connection 
with  or  reference  to  her  separate  es- 
tate, when  it  is  not  shown  that  she 
participated,  encouraged,  or  insti- 
gated him  to  do  the  act,  and  where 
there  is  no  other  evidence  of  agency." 

And  in  Potts  v.  Pardee  (N.  Y.)  su- 
pra, a  married  woman  who  was  the 
owner  of  an  automobile  was  held  not 
liable  for  injuries  inflicted  thereby 
while  it  was  being  driven  by  a  chauf- 
feur, who  was  employed  by  her  hus- 
band, even  though  she  was  in  the  car 
at  the  time  of  the  accident. 

In  Hayden  v.  Woods  (1884)  16  Nebt 
806,  20  N.  W.  846,  an  action  against 
husband  and  wife  for  alleged  assault 
upon,  and  mistreatment  of,  the  plain- 


tiff, it  is  held  that  a  verdict  could  not 
be  sustained  as  against  the  wife  where 
there  was  no  evidence  that  she  was 
present  at,  or  took  any  part  in,  any  of 
the  alleged  assaults,  even  though  she 
knew  of  them  and  took  no  action  to 
prevent  them. 

In  Mathews  v.  Livingston  (1912)  86 
Conn.  268,  86  Atl.  629,  Ann.  Cas. 
1914A,  196,  however,  it  is  held  that  a 
wife  who  knew  of,  and  acquiesced 
without  objection  in,  the  act  of  her 
husband  in  unlawfully  ejecting  one 
who  occupied  rooms  in  a  lodging- 
house  conducted  by  her,  could  be  held 
liable. 

So,  too,  a  wife  may  be  rendered  lia- 
ble by  her  failure  to  repudiate  decla- 
rations and  acts  of  her  husband  where, 
in  her  presence  and  to  her  knowledge, 
he  assumes  to  speak  or  act  for  her. 
Lindner  v.  Sahler  (1868)  61  Barb.  (N. 
Y.)  822. 

See  also  Benhoff  v.  Weaver  (1896) 
14  Ohio  C.  C.  870,  6  Ohio  C.  D.  861, 
which  is  set  out  infra,  under  IV.  a. 

Cases  where  failure  to  object  to,  or 
prevent,  commission  of  the  tort, 
amounts  to  ratification  thereof,  may 
be  found  infra,  under  VI. 

IV.  lAabUtty  from  mere  otimerBhip  of 
property  in  connection  with  which  tort 
occurred. 

a.  In  general. 

No  liability  is,  in  general,  imposed 
upon  a  wife  for  the  torts  of  her  hus- 
band by  the  mere  fact  that  they  are 
committed  in  connection  with,  or  with 
reference  to,  property  of  which  she  is 
the  owner. 

Alabaaia. — ^E.  E.  Yarbrough  Turpen- 
tine Ck>.  V.  Taylor  (1918)  201  Ala.  484, 
78  So.  812. 

Connecticut.  —  Mathews  v.  Livings- 
ton (1912)  86  Conn.  268,  86  Atl.  629, 
Ann.  Cas.  1914A,  196;  Loverin  v. 
Kuhne  (1919)  94  Conn.  219,  —  AX.R. 
— ,  108  Atl.  664. 

Florida.— Graham  v.  Tucker  (1908) 
66  Fla.  807,  19  L.R.A.(N.S.)  681,  181 
Am.  St  Rep.  124,  47  So.  663. 

Illinois. — Jansen  v.  Varnum  (1878) 
89  111.  100;  Koehler  v.  Miller  (1886) 
21  111.  App.  667. 

MicUgan.— Hoar  v.  Merritt  (1886) 
62  Mich.  886,  29  N.  W.  16. 
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New   York.   —   Coming   v.    Lewis 
(1869)  54  Barb.  51,  36  How.  Pr.  425. 

Ohio.— Benhoff  v.  Weaver  (1895)  14 
Ohio  C.  C.  370,  6  Ohio  C.  D.  361. 

Pennsylyaiiia.  —  Ford  v.  Neely 
(1915)  59  Pa.  Super.  Ct.  652. 

Rhode  Island.  —  Simmons  v.  Brown 
(1858)  5  R.  I.  299,  73  Am.  Dec.  66. 

West  Virginia.  —  Heavener  v.  God- 
frey (1869)  3  W.  Va.  426. 

Wisconsin.  —  Hathaway  v.  Arnold 
(1914)  157  Wis.  22,  145  N.  W.  780. 

Thus,  in  Jansen  v.  Varnum  (UL) 
supra,  an  action  to  recover  damages 
to  real  estate  caused  by  the  digging  of 
a  ditch  whereby  water  was  thrown 
from  the  lands  of  a  married  woman 
upon  that  of  the  plaintiffs,  and  by  the 
building  of  a  dam  on  her  other  lands 
whereby  the  natural  flow  of  the  water 
from  plaintifiTs  land  was  obstructed, 
the  owner  of  the  land  and  her  husband 
were  both  made  defendants,  and  the 
court,  referring  to  the  former,  says: 
"If  she  owned  the  land,  and  it  was 
occupied  by  a  tenant  or  cultivated  by 
her  husband,  and  either  of  them  did 
the  act,  she  would  not  be  liable  un- 
less it  was  under  her  direction  or  by 
her  sanction.  In  such  a  case,  to  ren- 
der her  liable,  she  should  be  connected 
with  the  wrongful  act;  and  in  this 
case  there  is  nothing  to  show  she  di- 
rected, sanctioned,  or  even  knew  of 
the  acts  complained  of  by  appellees." 

So,  also,  in  Simmons  v.  Brown  (R 
L)  supra,  an  action  by  the  proprietor 
of  a  mill  against  husband  and  wife 
for  damages  resulting  from  their  rais- 
ing a  dam  on  lands  belonging  to  the 
wife,  and  in  the  possession  of  the 
husband,  below  the  plaintiff's  mill, 
thereby  impeding  its  operation,  the 
court  says :  "It  cannot  be  material  to 
this  point  that  the  wrongful  act  was 
committed' on  land  owned  by  the  de- 
fendant Abby  Brown.  There  is  no 
principle  suggested,  and  certainly 
none  can  be  found,  that  should  thus 
change  the  character  of  the  acts  of  the 
defendants.  The  locality  of  the  act 
is  not  that  which  can  impress  upon 
it  a  wrongful  character.  It  is  equally 
injurious  to  the  plaintiff  whether  it 
be  done  on  the  defendant's  land,  or 
done  upon  the  plaintifTs.  Equally  im- 
material is  it  that  the  act  was  doi!le 


upon  land  in  the  possession  of  the 
husband;  and  for  the  same  reason. 
The  locality  of  the  act  in  these  par- 
ticulars can  have  no  other  effect,  at 
most,  than  as  matter  of  evidence  of 
the  extent  to  which  the  wife  partici- 
pated in  the  acts  of  the  husband." 

And  in  Hoar  v.  Merritt  (Mich.) 
supra,  it  is  held  that  the  mere  fact 
that  a  wife  owns  the  land  upon  which 
a  building  is  erected  by  her  husband 
will  not  charge  her  with  any  liability 
for  injury  to  one  employed  in  the 
work,  if  she  had  nothing  to  do  with  the 
building.' 

While  in  Koehler  v.  Miller  (DL)  su- 
pra, it  is  held  that  where,  at  the  time 
of  a  conveyance  of  land  to  a  married 
woman,  the  common  law  was  in  effect, 
so  that  her  husband  became  seised  of 
a  freehold  estate  for  life  therein,  his 
act  in  erecting  a  wall  thereon  would 
be  referable  to  his  possession  and  ab- 
solute control  of  the  premises  given 
him  by  the  law,  and  not  to  any  pre- 
sumed agency  for  his  wife,  and  hence 
that  she  would  not  be  responsible  for 
injuries  resulting  from  negligence  in 
the  erection  thereofa 

And  in  Loverin  v.  Kuhne  (1919)  94 
Conn.  219,  —  A.L.R.  — ,  108  Atl.  654. 
it  is  held  that  a  wife  in  whose  name, 
together  with  that  of  her  husband,  the 
record  title  to  land  stands,  incurs  no 
liability  to  one  who  takes  title  to  the 
land  from  the  husband  alone,  upon 
his  representation  that  he  has  a  clear 
title  thereto,  where  there  was  no  mis- 
representation, concealment,  or  other 
fraudulent  conduct  by  her  or  by  her 
authority,  participation,  or  acquies- 
cence, notwithstanding  that  she  re- 
fused to  yield  possession  or  convey 
her  interest  to  the  plaintiff  without 
consideration. 

So,  in  E.  E.  Yarbrough  Turpentine 
Go.  V.  Taylor  (1918)  201  Ahu  434,  78 
So.  812,  the  fact  that  the  original  suit 
for  the  alleged  malicious  prosecution 
of  which  the  instant  action  was 
brought  was  instituted  for  the  pur- 
pose of  restraining  entry  upon  lands 
owned  by  the  wife  did  not  affect  the 
holding  that  her  husband's  malice 
could  not  be  imputed  to  her. 

In  Graham  v.  Tucker  (1908)  56  Fbu 
307,  19  L.R.A.(N^.)  631,  131  Am.  St. 
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Rep.  124,  47  So.  663,  an  action  against 
husband  and  wife  by  one  who  was  in- 
jured while  lawfully  using  premises 
owned  by  the  wife,  upon  which  the 
husband  and  wife  conducted  a  swim- 
ming pool  as  a  public  resort,  the  deci- 
sion was  upon  the  ground  that,  under 
the  circumstances,  a  married  woman 
is  not  liable  in  an  action  of  tort, — ^a 
point  not  within  the  scope  of  this 
annotation. 

In  Mathews  v.  Livingston  (1912)  86 
ConiL  263,  86  Atl.  629,  An^.  Gas. 
1914A,  195,  an  action  against  husband 
and  wife,  based  on  an  alleged  unlawful 
ejection  of  the  plaintiff  from  rooms  in 
a  house  owned  by  the  wife,  an4  con- 
ducted by  her  as  a  lodging  house,  the 
plaintiff  claiming  that  she  was  as- 
saulted, And  that  her  goods  were  con- 
verted, the  court  approved  an  instruc- 
tion given  on  the  trial  "that  if,  in 
what  was  done,  the  husband  acted 
alone  and  independently  of  his  wife, 
he  alone  would  be  liable;  but  that  if 
she  acted  alone,  or  if  he  acted  as  her 
agent,  or  if  she  knew  and  acquiesced 
in  his  acts  without  objection,  she 
would  be  liable;  and  that  if  both  acted 
in  concert,  each  would  be  liable." 

In  Benhoff  v.  Weaver  (1895)  14 
Ohio  C.  C.  370,  6  Ohio  C.  D.  361,  it  is 
held  that  the  property  of  the  wife  on 
which  her  husband  carried  on  the  sale 
of  intoxicating  liquors  could  not  be 
held  liable  for  the  amount  of  the  judg- 
ment which  the  plaintiff  had  secured 
against  the  husband  for  unlawfully 
selling  liquors  to  her  husband,  under 
a  statute  providing  that  one  who  per- 
mits his  premises  to  be  used  for  the 
sale  of  intoxicating  liquors  may  be 
held  liable  to  pay  damages  assessed 
against  any  person  occupying  the 
same,  where  it  appeared  that  the  sale 
of  liquors  was  never  carried  on  there 
by  her  permission  or  with  her  consent, 
but  that  she  had  repeatedly  protested 
against  it,  although  she  had  never,  as 
she  might  have  done,  resorted  to  pro- 
ceedings in  law  to  compel  her  hus- 
band to  stop  the  business,  or  to  oust 
him  from  the  premises. 

In  Ford  v.  Neely  (1916)  59  Pa« 
Super*  Ct.  652,  an  action  in  assumpsit 
against  husband  and  wife  for  hay 
alleged  to  have  been  cut  on  the  farm 


of  which  the  plaintiff  and  the  defend- 
ant wife  were  cotenants,  it  was  held 
that  the  wife  should  be  discharged 
from  liability  where  it  appeared  that 
the  hay  was  cut  and  sold  by  her  hus- 
band, -and  that  ahe  had  no  participa- 
tion whatever  in  the  matter,  and  had 
no  knowledge  on  the  subject. 

In  Heavener  v.  Godfrey  (1869)  3  W. 
Va«  426,  it  was  held  that  a  married 
woman  was  not  bound  by  the  fraudu- 
lent act  of  her  husband  in  procuring 
an  actual  partition  of  land  in  which 
she  owned  an  undivided  interest,  so  as 
to  deprive  her  of  the  right  to  require 
an  equitable  partition  of  the  land  as 
against  the  grantees  of.  her  former  co- 
tenant 

In  Hathaway  v.  Arnold  (1914)  157 
Wis.  22,  145  N.  W.  780,  it  is  said  that 
"a  transaction  by  which  a  husband 
tr&udulently  secures  the  title  to  the 
property  of  another,  and  then  so 
manipulates  it  as  to  get  the  title  trans- 
ferred to  his  wife,  and  at  the  same 
time  makes  her  a  good-faith  pur- 
chaser, so  that  the  property  is  lost  to 
its  true  owner,  is  naturally  and  prop- 
erly viewed  with  suspicion  by  the 
courts."  It  was  held,  however,  that 
where  the  wife  had  a  separate  estate, 
and  had  paid  full  value  for  the  prop- 
erty without  knowledge  of  the  fraud, 
she  would  not  be  chargeable  with  the 
fraud  of  her  husband,  or  with  the 
knowledge  which  he  possessed,  where 
he  did  not  act  as  her  agent  in  the 
transaction,  and  that  even  if  he  had 
acted  as  her  agent,  there  would  be  no 
conclusive  presumption  of  notice  to 
her,  since  the  information  which  he 
had  in  the  matter  was  of  such  a  char- 
acter, and  his  relation  to  the  previous 
transaction  was  of  such  a  nature,  that 
he  would  not  have  disclosed  the  fraud 
that  had  been  perpetrated. 

In  Corning  v.  Lewis  (1869)  54  Barb. 
(N.  Y.)  61,  36  How.  Pr.  425,  the  court 
refused  to  charge  upon  the  separate 
estate  of  the  wife  a  debt  alleged  to 
have  been  fraudulently  contracted  by 
her  husband  in  the  purchase  of  certain 
materials  used  in  making  repairs  upon 
a  dwelling  house  on  her  land,  he  hav- 
ing represented  at  the  time  of  making 
the  purchase  that  he  owned  the  prop- 
erty, where  it  appeared  that  the  wife 
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had  never  authorized  the  husband  to 
purchase  the  materials,  and  that  she 
knew  nothing  as  to  where  or  in  what 
manner  he  obtained  them. 

For  cases  passing  on  the  liability 
of  the  wife  for  injuries  inflicted  by 
vicious  dogs  kept  by  the  husband  on 
premises  owned  by  her,  see  infra, 
VIII.  f. 

h.  Automobile  cases. 

The  rule  that  mere  ownership  of  the 
property  in  connection  with  or  by 
means  of  which  the  husband  commits 
a  tort  will  not  charge  the  wife  with 
liability  therefor  seems  to  apply,  in 
the  absence  of  statutory  provisions  to 
the  contrary,  to  cases  where  the  hus- 
band negligently  inflicts  injuries  upon 
others  while  driving  an  automobile 
owned  by  the  wife. 

Thus,  in  Smith  v.  Weaver  (1919)  — 
Ind.  App.  — ,  124  N.  E.  503,  it  is  held 
that  where  a  wife  purchases  and  keeps 
an  automobile  for  the  use  and  pleas- 
ure of  the  family  and  the  various 
members  thereof,  she  is  not  thereby 
rendered  liable  to  one  who  is  injured 
by  the  negligent  and  careless  use  of 
such  miichine  by  her  husband,  in  his 
own  business  or  for  his  own  exclusive 
pleasure.  (It  may  be  observed,  how- 
ever, that  in  jurisdictions  where  the 
^'family  purpose"  doctrine,  so-called, 
prevails, — see  annotations  in  6  A.L.R. 
226,  and  10  A.L.R.  1449,— there  would 
seem  to  be  no  reason  why  it  might  not 
apply  in  such  circumstances,  so  as  to 
render  the  wife  liable  for  the  tort  of 
the  husband.) 

In  Brenner  v.  Goldstein  (1918)  184 
App.  Div.  268,  171  N.  Y.  Supp,  679,  an 
action  against  husband  and  wife  by 
one  who  was  injured  in  a  collision 
with  an  automobile  owned  by  the  wife, 
the  court  dismissed  the  complaint  as 
to  the  wife,  where  there  was  no  evi- 
dence upon  which  her  liability  could 
be  predicated,  other  than  her  owner- 
ship of  the  car,  the  undisputed  testi- 
mony showing  that,  at  the  time  of  the 
accident,  she  was  at  home,  and  that 
her  husband  was  operating  the  auto- 
mobile for  his  own  purposes. 

The  holding  of  Potts  v.  Pardee 
(1917)  220  N.  Y.  481,  8  A.L.R,  785,  116 
N.  E.  78,  17  N.  C.  C.  A.  427,  is  set  out 
supra,  under  III. 


In  Wolf  v.  Sulik  (1919)  93  Conn. 
431,  4  A.L.R.  356,  106  Atl.  443,  how- 
ever, it  is  held  that,  under  a  statute 
providing  that  the  owner  of  an  auto- 
mobile shall  be  liable  for  injuries 
caused  by  his  bailee  while  using  the 
car  in  the  performance  of  the  owner's 
business,  a  married  woman  who  owns 
and  maintains  a  car  for  the  use  and 
pleasure  of  the  family,  and  has  given 
her  husband  general  authority  to  take 
the  car  at  his  pleasure  whenever  he 
wishes  to  do  so,  is  liable  for  injuries 
inflicted  by  him  while  using  the  car 
for  his  own  pleasure  under  such  gen- 
eral authority. 

« 

F.  Xddhility  for  torts  of  husband  whOe 
acting    as  agent  or  servant  of  wife. 

a.  Jfi  general. 

The  holding  of  the  reported  case 
(Cabnahan  v.  Gummings,  ante,  1455) 
that,  under  statutes  empowering  mar- 
ried women  to  contract  and  to  acquire 
and  control  separate  estates,  a  wife 
may  be  held  liable  for  the  torts  of  her 
agent,  when  done  within  the  scope  of 
authority  and  with  respect  to  her 
separate  estate,  even  though  that 
agent  be  her  husband,  is  sustained  by 
the  great  weight  of  authority. 

AlaiMina. — E.  E.  Yarbrough  Turpen- 
tine Go.  V.  Taylor  (1918)  201  Ala.  434, 
78  So.  812. 

Arkansaa — Humphrey  v.  McCauley 
(1891)  55  Ark.  143,  17  S.  W.  713; 
Roach  V.  Rector  (1909)  93  Ark.  521, 
123  S.  W.  899. 

California Quarg  v.  Scher  (1902) 

186  Gal.  406,  69  Pac.  96. 

Connecticiit.  —  Mathews  v.  Livings- 
ton (1912)  86  Gonn.  263,  85  Atl.  529, 
Ann.  Gas.  1914A,  195. 

Iowa.— Byford  v.  Girton  (1894)  90 
Iowa,  661,  57  N.  W.  588. 

Kentucky.— Matney  v.  Ferrill  (1897) 
100  Ky.  361,  38  S.  W.  494;  Lainhart  v. 
Gabbard  (1905)  28  Ky.  L.  Rep.  105,  89 
S.  W.  10. 

Maine. — Ferguson  v.  Brooks  (1877) 
67  Me.  251. 

Maasachasetta.  —  Shane  v.  Ijyona 
(1898)  172  Mass.  199,  70  Am.  St.  Rep. 
261,  51  N.  E.  976;  Leslie  v.  Jaquith 
(1909)  201  Mass.  242, 131  Am.  St.  Rep. 
895,  87  N.  E.  480. 

Minnesota.    —    Place    v.    Johnson 
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<1874)  20  Minni  219,  Gil.  198;  Knap- 
pen  V.  Freeman  (1891)  47  Minn.  491^ 
60  N.  W.  538;  Atherton  v.  Barber 
(1910)  112  Minn.  523,  128  N.  W.  827, 
21  Ann.  Gas.  873. 

MissonrL— Flesh  ▼.  Lindsay  (1893) 
115  Mo.  1,  87  Am.  St  Rep.  374,  21  S. 
W.  907;  Lonsr  v.  Rucker  (1914)  177 
Mo.  App.  402,  164  S.  W.  170. 

New  Jenegr.  —  O'GarroU  v.  Stark 

(1914)  85  N.  J.  L.  438,  89  Atl.  989. 
New  York.— Banm  ▼.  Mullen  (1872) 

47  N.  Y.  577;  Vanneman  v.  Powers 
(1874)  56  N.  Y.  39,  reversing  (1872) 
7  Lans.  181;  Adams  v.  Mills  (1875) 
60  N.  Y.  533,  affirming  (1874)  6  Jones 
ft  S.  16;  Krumm  v.  Beach  (1884)  96 
N.  Y.  398;  Porter  v.  Mount  (1863)  41 
Barb.  561;  Lindner  v.  Sahler  (1868)  51 
Barb.  822;  Graves  v.  Spier  (1870)  58 
Barb.  849;  DuFlon  v.  Powers  (1878) 
14  Abb.  Pr.  N.  S.  891 ;  Rush  v.  Dilks 
<1887)  43  Hun,  282,  affirmed  without 
opinion  in  (1890)  120  N.  Y.  638,  24 
N.  E.  1096;  Schmidt  v.  Keehn  (1890) 
82  N.  Y.  S.  R.  11,  10  N.  Y.  Supp.  267; 
Callahan  v.  Matthew  (1895)  87  Hun, 
527,  34  N.  Y.  Supp.  499. 

North  Carolina.  —  Bell  v.  McJones 
(1909)  151  N.  G.  85,  65  S.  E.  646. 

Ohio.— Tate  v.  Tate  (1898)  19  Ohio 
C.  G.  532,  10  Ohio  D.  G.  321. 

South  Carolina. — Manson  v.  Demp- 
sey  (1911)  88  S.  C.  193,  70  S.  E.  .610. 

Texas. — ^Allen  v.  Garrison  (1899)  92 
Tex.  546,  50  S.  W.  335,  affirming 
(1898)  —  Tex.  Giv.  App.  — ,  48  S.  W. 
554;  Barber  v.  Keeling  (1917)  —  Tex. 
Giv.  App.  — ,  204  S.  W.  189 ;  Campbell 
v.  Turley  (1920)  —  Tex,  Giv.  App.  — , 
224  S.  W.  528. 

West  Virginia.  —  Kellar  v.  James 
(1907)  63  W.  Va.  139,  14  L.R.A.(N.S.) 
1003,  59  S.  E.  939;  Watring  v.  Gibson 
(1919)  —  W.  Va.  — ,  100  S.  E.  68. 

Canada.  —  Harrison  v.  Mathieson 

(1915)  9  Ont.  Week.  N.  170. 

Thus,  in  Kellar  v.  James  (W.  Va.) 
supra,  it  is  said  that  the  only  qualifica- 
tion of  the  general  rule  that  the  wife 
is  not  liable  for  the  torts  of  her  hus- 
band is  found  in  those  instances  in 
which  the  husband  acts  as  the  agent 
of  the  wife  in  respect  to  her  separate 
property;  and  that  this  is  only  an  ap- 
parent exception,  for  there  the  act  of 
the  husband  is,  in  law,  her  act 


Of  course,  the  rule  stated  at  the  be« 
ginning  of  the  subdivision  does  not  ap^ 
ply  if  the  wife  is  without  authority  to 
empower  her  husband  to  act  as  her 
agent,  either  generally  or  for  the  par* 
ticular  purpose  in  connection  with 
which  the  tort  occurs.  Van  Brunt  v. 
Wallace  (1902)  88  Minn.  116,  92  N.  W. 
521;  Birdseye  v.  Flint  (1848)  3  Barb. 
(N.  Y.)  500;  Lewis  v.  Hoeldtke  (1903) 
—  TeoK.  Civ.  App.  — ,  76  S.  W.  309; 
Rowley  v.  Shepardson  (1910)  83  Vt 
167,  138  Am.  St  Rep.  1078,  74  Atl. 
1002. 

Nor  can  she  be  held  liable  on  this 
theory  unless  the  tort  was  committed 
within  the  scope  of  the  husband's  du- 
ties as  agent  or  servant.  Curtis  v. 
Dinneen  (1886)  4  Dak.  245,  30  N.  W. 
148. 

In  some  cases  it  is  held  necessary 
to  show  that  the  wife  actually  received 
the  benefit  of  the  tort  (Spratt  v.  Hu- 
gart  (1883)  5  Ey.  L,  Rep.  422) ;  and 
that,  at  the  time  of  receiving  such 
benefit,  she  had  notice  of  the  commis- 
sion of  the  tort  (Brown  v.  Wright 
(1893)  58  Ark.  20,  21  L.RJi.  467,  22  S. 
W.  1022;  Etheridge  v.  Price  (1889)  73 
Tex.  598, 11  S.  W.  1039) ;  while  in  Cur- 
tis  V.  Dinneen  (Dak.)  supra,  it  is  held 
that  a  wife  cannot  be  held  liable  for 
the  tort  of  her  husband,  alleged  to 
have  been  committed  as  her  servant, 
unless  she  has  the  power  to  discharge 
him  from  such  service. 

h.  AsaauU, 

The  rule  making  the  wife  liable  for 
torts  committed  by  her  husband  while 
acting  as  her  agent  is  laid  down  in 
Shane  v.  Lyons  (1898)  172  Mass.  199, 
70  Am.  St  Rep.  261,  51  N.  E.  976,  su- 
pra, an  action  against  a  married  wom- 
an for  an  assault  and  battery  com- 
mitted by  her  husband  upon  premises 
owned  by  her,  and  in  the  course  and 
scope  of  his  employment  as  her  agent 
for  the  care  of  her  real  estate,  where 
the  court  says:  "The  only  question 
is  whether  a  miurried  woman  can  be 
civilly  responsible  for  personal  inju- 
ries inflicted  not  in  her  presence,  upon 
a  third  person,  by  her  husband,  while 
acting  within  the  scope  of  his  author- 
ity as  her  agent.  .  .  .  Our  stat- 
utes have  given  to  a  married  woman 
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the  right  to  hold,  manage,  and  dispose 
of  her  property  in  the  same  manner 
as  if  she  were  sole,  and  a  necessary 
consequence  of  this  .enlargement  of 
her  power  is  a  corresponding  increase 
of  her  responsibility  for  all  acts  re- 
lating thereto  and  growing  out  of  her 
management  and  control.  If  she  ap- 
points her  husband  as  her  agent  in 
such  a  matter,  and,  in  making  such 
appointment,  acts  of  her  own  free  will 
and  without  coercion  from  him,  we 
see  no  reason  for  regarding  her  as 
incapable  of  authorizing  any  act  to  be 
done  by  him  in  her  name  and  on  her 
behalf,  or  for  shielding  her  from  re- 
sponsibility. It  must  be  held  that 
whatever  is  done  within  the  scope  of 
the  agency  is  done  by  her  authority." 

So,  also,  in  O'CarroU  v.  Stark  (1914) 
85  N.  J.  L.  438,  89  Atl.  989,  supra, 
an  action  for  assault  and  battery  com- 
mitted by  a  husband  upon  a  tenant  of 
property  belonging  to  his  wife,  while 
he  was  collecting  rent,  where  it  ap- 
pears that  the  wife  was  not  present, 
and  there  was  no  claim  that  she  had 
directed  or  assented  to  the  assault,  the 
court  said:  'If  the  wife  is  liable  at 
all,  it  is  only  on  the  ground  that  the 
husband  was  her  agent,  and  that  his 
act  in  assaulting  the  female  plaintiff 
was  within  the  scope  of  his  authority 
as  agent.  Since  our  legislation  as  to 
the  rights  of  married  women,  a  hus- 
band may  be  agent  for  his  wife.  .  .  • 
The  necessary  result  is  that  the  wife 
may  be  liable  for  an  assault  and  bat- 
tery committed  by  the  husband.  .  .  . 
But,  as  the  liability  rests  on  the  prin- 
ciples of  agency,  the  agency  must  be 
proved;  and  in  view  of  the  peculiar 
relations  of  husband  and  wife,  circum- 
stances which,  as  between  strangers, 
might  justify  an  inference  of  agency, 
would  not  always  suffice  as  between 
husband  and  wife.  .  .  «  It  ought 
to  be  established  that  the  wife,  in  ap- 
pointing the  husband  her  agent,  acts 
of  her  own  free  will  and  without  coer- 
cion from  him." 

The  holding  of  Mathews  v.  Livings- 
ton (1912)  86  Comi.  263,  85  Atl.  529, 
Ann.  Gas.  1914A,  195,  to  the  effect  that 
a  wife  may  be  held  liable  for  assault 
committed  by  her  husband  while  act- 


ing as  her  agent,  is  sf t  out  supra,  un* 
der  IV.  a. 

But  in  Curtis  v.  Dinneen  (1886)  4 
Dak.  245,  30  N.  W.  148,  supra,  where 
it  was  sought  to  hold  a  wife,  who  was 
the  proprietor  of  a  hotel,  liable  for  an 
assault  committed  by  her  husband  up- 
on a  guest,  upon  the  bans  of  the  neg- 
ligence of  the  wife  iai  employing  her 
husband,  who  was  altered  to  have  been 
of  a  brutal  and  feredleus  disposition, 
as  a  servant,  the  ctmit  denied  the  re- 
lief on  the  ground  that  such  liability 
must  depend  upon  the  right  of  the 
master  to  discharge  the  servant  and 
exclude  him  from  the  premises; 
whereas  in  this  case  the  hotel  was  the 
family  residence,  from  which  the  wife 
could  not  exclude  the  husband;  and 
also  on  the  further  ground  that  the 
husband,  in  committing  the  assault, 
was  not  doing  his  master's  business  or 
acting  within  the  scope  of  his  duty» 
but,  on  the  contrary,  was  engaged  in 
a  personal  quarrel  with  the  guest  as- 
saulted. 

c  Conversion, 

.  In  a  number  of  cases  married  wom- 
en have  been  held  liable  for  conver- 
sion committed  by  the  husband  as 
agent. 

Thus,  in  Leslie  v.  Jaquith  (1909) 
201  Mass.  242,  131  Am.  St.  Rep.  395, 
87  N.  £.  480,  it  is  held  that  a  wife  is 
liable  for  the  act  of  her  husband  in 
converting  the  goods  of  another, 
where,  in  so  doing,  he  acted  as  her 
agent,  and  she  knew  of  and  approved 
the  act,  and  concealed  from  the  per- 
son whose  goods  were  converted  her 
liability  as  an  undisclosed  principal. 

And  in  Roach  v.  Rector  (1909)  93 
Ark.  521,  123  S.  W.  399,  an  action 
against  several  defendants,  including 
husband  and  wife,  for  a  conversion  of 
a  stock  of  goods,  the  court,  in  affirm- 
ing a  judgment  in  favor  of  the  plain- 
tiff, said,  as  to  the  liability  of  the 
wife:  'The  testimony  on  the  part  of 
the  plaintiff  tended  to  prove  that  the 
defendant  E.  T.  Roach  was  the  agent 
of  his  wife,  N.  M.  Roach,  in  the  con- 
duct of  her  business  and  in  all  the 
transactions  and  acts  done  by  him  in 
this  case.  A  principal  is  bound  by 
the  acts  of  the  agent  within  the  au- 
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thority  that  actually  has  been  sriven, 
and  this  includes  not  only  the  precise 
act  which  is  expressly  authorized,  but 
also  whatever  usually  belonsrs  to  the 
doing  of  it  or  is  necessary  to  its  per- 
formance. The  power  of  the  agent  is 
to  do  all  that  is  necessary  to  effect 
the  purpose  which  is  the  subject  of 
his  employment  ...  It  then  be- 
comes a  question  fcfr  a  jury  to  decide 
under  the  evidence  whether  the  agen- 
cy exiETted,  and  whether  the  act  done 
was  within  the  scope  of  such  agency. 
In  this  case  there  was  testimony  show- 
ing such  agency." 

While  in  Ferguson  v.  Brooks  (1877) 
67  Me.  251,  an  action  against  husband 
and  wife  for  unlawfully  impounding 
and  maltreating  plaintiff's  cattle,  al- 
leged to  hbve  been  done  by  the  wife 
personally  and  by  her  servants  and 
agents,  in  which  the  wife  claimed  that 
her  husband  was  responsible  for  the 
acts  complained  of,  and  that  she  did- 
not  participate  therein,  the  court,  after 
intimating  that,  if  the  jury  had  be- 
lieved her  statements,  they  should 
have  found  is  her  favor,  says :  "We 
think  that  a  iiteessary  consequence  of 
the  statute  enlargement  of  her  power 
to  manage  and  control  her  property  is 
a  corresponding  increase  of  her  re* 
sponsibility  far  all  acts  and  contracts 
relating  thereto  or  growing  out  of  her 
management  and  control  thereof. 
Where  she  does  act  independently  of 
her  husband,  and  is  subject  to  no  coer- 
cion from  him,  but  makes  him  her  in- 
strument and  agent  in  enforcing  some 
supposed  right,  we  see  no  reason  for 
regarding  her  as  incapable  of  author- 
izing or  ratifying  any  act  done  in  her 
name  and  behalf,  or  for  shielding  her 
from  responsibility  therefor." 

So,  also,  in  Lindner  v.  Sahler*(1868) 
51  Barb.  (N.  Y.)  322,  an  action  against 
a  married  woman,  based  upon  her  hus- 
band's refusal  to  deliver  over  to  the 
owner  certain  sheep  which  had  been 
found  upon  the  defendant's  premises, 
the  court  says:  "When  a  married 
woman  acts  and  speaks  by  her  hus- 
band, his  declarations  and  acts  are 
hers,  and  she  must  see  to  it,  parties 
ularly  when  he  assumes  to  act  and 
speak  in  her  presence  for  her,  that  he 
speaks  and  acts  as  the  law  and  her 


duty  would  require  her  to  apeak  and 
act  if  she  spoke  herself.  She  must  in 
such  case  dissent  and  disapprove  his 
acts  and  declarations  or  they  should 
be  deemed  hers.  She  cannot  stand  by 
and  hear  him  assert  rights  for  her  and 
in  her  behalf,  or  do  wrong  for  her 
benefit,  or  refuse  to  do  what  her  legal 
duty  requires,  and  escape  responsi- 
bility. She  must  be  deemed  to  assent 
when  she  does  not  dissent,  under  such 
circumstances.  At  least,  in  this  case 
I  think  the  question  should  have  gone 
to  the  jury,  upon  the  facts,  to  say 
whether  she  heard  what  was  said  at 
the  time,  understood  what  was  the 
subject  of  the  conversation,  and  what 
was  the  claim  of  the  plaintiff;  and 
whether,  with  such  knowledge,  she  al- 
lowed her  husband  to  refuse  to  com- 
ply with  the  demand  then  made  for 
ttie  delivery  of  the  sheep  in  question." 

While  in  Harrison  v.  Mathieson 
(1915)  9  Ont.  Week.  N.  170,  it  is  held 
that  where  a  husband,  in  breach  of 
trust,  applies  trust  funds  in  his  hands 
upon  debts  owing  by  his  wife,  or  upon 
the  note  signed  by  both  husband  and 
wife,  she  may  be  held  liable  therefor, 
even  though  the  payments  were  made 
wi^out  her  prior  knowledge  or  con- 
trivance, where  he  was  acting  as  her 
agent,  and  was  to  her  knowledge  with- 
out means  of  his  own,  and  they  were 
jointly  engaged  in  reckless  specula- 
tion with  borrowed  money. 

See  also  Mathews  v.  Livingston 
(1912)  86  Conn.  263,  85  Atl.  529,  Ann. 
Cas.  1914A,  195,  set  out  supra,  under 
IV.  a. 

The  rule  is  laid  down  in  Spratt  v. 
Hugart  (1888)  5  Ky.  L.  Rep.  422,  of 
which  only  an  abstract  is  reported, 
that  "when  the  husband,  in  the  name 
of  the  wife,  has  collected  money  to 
which  she  was  not  entitled,  she  is  not 
liable  therefor  unless  the  money  was 
applied  to  their  use."  In  that  case  the 
husband  and  wife  had  recovered  judg- 
ment against  the  surety  of  the  wife's 
guardian,  and  the  judgment,  after 
having  been  collected  by  the  husband, 
was  reversed.  It  was  held  that  the 
surety  could  not  hold  the  property  of 
the  wife  liable  for  the  amount  paid  to 
the  husband  unless  it  was  made  to  ap- 
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pear  that  the  money  was  applied  to 
their  use. 

d.  Fraud. 

This  question  arises  most  frequent- 
ly in  cases  hased  upon  fraud  or  mis- 
representation on  the  part  of  the  hus- 
band while  engaged  in  the  manage- 
ment or  sale  of  the  wife's  property,  or 
in  purchases  or  other  transactions  in 
her  behalf. 

The  principles  underlying  the  re- 
sponsibility of  the  wife  are  set  forth 
in  Watring  v.  Gibson  (1919)  —  W.  Va. 
— ,  100  S.  E.  68,  an  action  against  hus- 
band and  wife,  to  recover  back,  a  por- 
tion of  the  purchase  price  paid  for 
timber  standing  on  land  belonging  to 
the  wife,  on  account  of  fraudulent  mis- 
representation by  the  husband  while 
acting  as  her  agent  in  negotiating  the 
sale,  as  follows:  ''The  marital  rela- 
tion does  not  prevent  a  husband  from 
acting  as  agent  in  the  management  of 
his  wife's  property.  •  .  .  No  rule 
of  law  is  better  settled  and  more  uni- 
versally applied  than  the  rule  which 
holds  a  principal  bound  by  the  decla- 
rations and  representations  as  to  mat- 
ters of  fact,  not  mere  expressions  of 
opinion,  made  by  his  agent  respecting 
a  transaction  intrusted  to  him.  .  .  . 
'Where  the  acts  of  the  agent  i;^ill  bind 
the  principal,  there  his  representa- 
tions, declarations,  and  admissions  re- 
specting the  subject-matter  will  bind 
the  principal,  where  made  at  the  aame 
time  and  constituting  a  part  of  the 
res  gestae.'  •  .  •  This  rule  applies 
to  married  women  respecting  those 
matters  concerning  which  they  are  au- 
thorized by  law  to  contract.  •  •  . 
The  fraudulent  representations  of 
which  plaintiff  complains  were  made 
by  Mrs.  Gibson's  husband  while  acting 
as  her  agent,  after  the  written  con- 
tract had  been  fully  executed  by  her, 
and  were  made  in  her  interest,  for  the 
purpose  of  increasing  the  amount  of 
money  she  was  to  receive  under  the 
contract,  and  must,  therefore,  be  re- 
garded as  having  been  made  by  her- 
self. •  •  •  It  does  not  appear  that 
she  authorized  him  to  make  those 
statements,  or  that  she  even  knew  he 
had  made  them,  before  receiving  the 
money  for  the  timber.    Still  she  can- 


not be  permitted  to  retain  the  benefits 
of  the  contract,  procured  for  her  by 
her  husband,  and  at  the  same  time 
repudiate  any  liability  arising  out  of 
his  fraudulent  conduct  in  relation 
thereto.  .  .  .  Having  held  her  hu»- 
band  out  as  her  agent  in  negotiating 
the  sale  of  her  timber,  and  having 
signed  and  acknowledged  a  written 
contract  theref  or,*executed  in  the  man- 
ner provided  by  law  for  the  sale  of 
married  women's  real  estate,  and  hav- 
ing received  the  benefits  thereof,  she 
is  estopped  to  deny  his  agency." 

So,  in  Baum  v.  Mullen  (1872)  47 
N.  Y.  577,  the  court  says :  "In  this 
case  it  is  found  that  by  the  fraudu- 
lent representations  of  the  husband, 
acting  as  the  agent  of  the  wife  in  con- 
tracting for  the  sale  of  her  property, 
$2Q0  was  received,  which  it  is  pre- 
sumed was  paid  to  her.  She  is  re- 
sponsible for  the  fraud,  and  has  had 
the  avails  of  it.  The  action  is  clearly 
for  'matters  having  relation  to  her 
sole  and  separate  property.*  They 
relate  to  the  management  and  disposi- 
tion of  her  property.  The  circum- 
stance that  the  fraud  was  committed 
by  her  husband,  acting  as  her  agent 
does  not  impair  her  liability.  She  had 
a  right  to  employ  her  husband  as 
agent,  and,  while  acting  as  such  in  re- 
lation to .  her  separate  property,  her 
liability  for  his  acts  is  precisely  the 
same  as  it  would  be  for  the  liability 
of  any  other  agent.  The  statute  has 
in  a  great  degree  abrogated  the  re- 
spective common-law  rights,  obliga- 
tions, and  duties  of  husband  and  wife» 
growing  out  of  the  marriage  relation, 
as  it  respects  property  which  the  wife 
is  permitted  to  own.  As  to  such  prop- 
erty, she  is  to  be  treated  as  unmarried. 
All  the  rights  of  an  unmarried  woman 
are  conferred  upon  her,  and  all  cor- 
relative obligations  are  imposed.  The 
statute  has  declared  equality  of  rights 
and  equality  of  obligations  and  duties, 
and  courts  have  no  alternative  but  to 
enforce  both.  The  wife  is  liable  in 
the  same  manner  and  to  the  same  ex- 
tent for  frauds  or  torts  committed  in 
the  management  of  her  property,  as 
she  is  upon  contracts  relating  to  it, 
and  just  as  liable  for  fraudulent  rep- 
resentations upon  the  sale  of  it  as  up- 
on a  covenant  for  quiet  enjoyment." 
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And  in  Vanneman  v.  Powers  (1874) 
56  N.  Y.  39,  reversinfir  (1872)  7  Lans. 
181»  an  action  against  a  married  wom- 
an»  based  on  fraudulent  representa- 
tions of  her  husband,  whereby  the 
plaintiff  was  induced  to  accept  a  cer- 
tain bond  and  mortgage  in  part  pay- 
ment for  a  farm,  the  mortgage  having 
been  held  in  the  name  of  the  wife,  and 
the  farm  conveyed  to  her,  although 
the  judgment  below  in  favor  of  the 
plaintiff  was  reversed  for  refusal  to 
charge  that  if  the  mortgage  actually 
belonged  to  the  husband  at  the  time  of 
the  trade  with  the  plaintiff,  they  must 
find  for  the  defendant  wife,  the  court 
said:  "A  feme  covert  is  liable  for 
fraud  committed  by  her  in  dealing 
with  her  separate  property,  or  by  her 
husband,  as  her  agent,  to  the  same  ex- 
tent a;i  individuals  in  all  respects  ca- 
pable of  acting  sui  juris.  •  .  .  This 
liability  necessarily  results  from  the 
capacity  conferred  upon  her  to  ac- 
quire, hold,  and  transfer  property,  and 
to  deal  with  her  separate  estate  as  if 
she  were  unmarried.  But  the  rule  pre- 
scribed by  the  judge  at  the  trial,  and 
upon  which  the  verdict  may  have 
passed'  against  her,  would  make  the 
wife  responsible  for  a  passive  acquies- 
cence in  the  fraud  of  the  husband  in 
dealing  with  his  own  property  and  for 
his  own  purposes.  •  .  •.  A  wife  is 
not  liable  for  the  tort  of  her  husband, 
in  which  she  does  not  participate  as 
an  actor,  and  by  which  she  is  not  prof- 
ited or  her  separate  estate  benefited, 
by  reason  of  a  prior  assent,  advice,  or 
authorization  by  her.  The  husband  is 
answerable  for  the  acts  of  the  wife, 
but  the  converse  of  the  rule  does  not 
hold.  ...  A  feme  covert  can  only 
be  sued  for  her  own  actual  wrong  or 
trespass,  and  cannot  become  a  tres- 
passer merely  by  her  previous  or  sub- 
sequent assent  during  coverture. 
.  .  .  The  qualified  emancipation  of 
the  wife,  and  the  power  conferred  up- 
on her  to  acquire  property  and  hold 
the  same  as  her  separate  estate,  with 
all  the  rights  and  privileges  of  a  feme 
sole  in  respect  to  it,  by  recent  legi&h 
lation,  only  affect  her  liability  in  mat- 
ters relating  to  her  separate  estate 
and  to  any  business  she  may,  under 


the  statutes,  carry  on  for  her  own 
benefit;  and  as  to  these  matters  she  is 
subject  to  every  liability,  and  is  held 
to  the  same  rules  of  responsibility  as 
if  she  were  a  feme  sole;  but  in  other 
respects  the  common-law  rule  of  lia- 
bility still  prevails." 

In  the  somewhat  similar  case  of  Du 
Flon  V.  Powers  (1873)  14  Abb.  Pr. 
N.  S.  (N.  Y.)  891,  a  married  woman 
whose  husband  acted  as  her  general 
agent,  and  made  bargains  for  her  with- 
out restraint  in  relation  to  her  sepa- 
rate estate,  is  held  liable  for  his  fraud- 
ulent misrepresentation  by  which  he 
induced  the  plaintiff  to  exchange  land 
for  a  worthless  bond  and  mortgage 
held  by  the  wife,  the  court  saying: 
^The  knowledge  which  her  husband 
and  agent  had  in  the  business  became 
her  knowledge;  the  fraud  which  was 
perpetrated  through  her  agent  became 
her  fraud  by  imputation  and  adop- 
tion." 

In  Adams  v.  Mills  (1875)  60  N.  Y. 
533,  affirming  (1874)  6  Jones  &  S.  16, 
where  a  wife  whose  husband,  acting 
as  her  agent,  had  loaned  her  money  at 
a  usurious  rate  to  a  corporation  of 
which  he  was  an  officer,  borrowing  for 
the  corporation  without  authority,  and 
fraudulently  concealing  the  loan  from 
the  other  trustees,  brought  an  action 
against  a  trustee  of  the  corporation 
for  the  money  so  loaned,  under  a  stat- 
ute making  the  trustees  liable  for 
debts  of  the  company  when  they  have 
failed  to  file  an  annual  report,  it  was 
held  that  the  wife,  as  her  husband's 
principal,  was  chargeable  with  his 
knowledge  of  his  lack  of  authority  to 
borrow  money  for  the  corporation,  and 
that  since  the  circumstances  them- 
selves showed  fraud  in  making  the 
loan  when  there  was  no  necessity  for 
it,  and  fraudulent  concealment  after 
it  was  made,  the  action  could  not  be 
maintained.  In  the  opinion  of  the 
lower  court  in  this  case  it  is  said :  ''It 
is  no  part  of  the  policy  of  the  law, 
while  increasing  the  rights  of  a  mar- 
ried woman  in  the  use  and  disposition 
of  her  property,  to  place  her  in  a  posi- 
tion to  take  advantage  of  the  neglects 
and  frauds  of  her  husband  and  agent. 
She  cannot  intrust  him  with  property, 
and  hold  him  out  to  the  world  as  her 
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agent  in  respect  to  it,  and  then  profit 
by  his  fraud  and  omissions  in  attend- 
ing to  it,  and  fasten  liabilities  for  his 
wrongdoing  and  neglect  on  innocent 
third  parties." 

In  Campbell  v.  Turley  (1920)  — 
Tex.  Civ.  App.  — ,  224  S.  W.  528,  an 
action  to  set  aside  a  deed  made  to  a 
married  woman,  on  the  ground  that  its 
execution  was  procured  by  fraud  on 
the  part  of  her  husband,  the  court 
held  that  the  evidence  was  insufficient 
to  sustain  a  finding  of  fraud,  but  says 
that  the  wife  "would  be  bound  by 
fraud,  if  any,  or  fraudulent  misrepre- 
sentation, if  any,  made  by  her  hus- 
band, which  caused  the  conveyance  to 
her." 

In  Quarg  v.  Scher  (1902)  136  Cal. 
406,  69  Pac.  96,  it  is  held  that  a  mar- 
ried woman  whose  husband  acts  as  her 
agent  in  the  sale  of  her  land  is  re- 
sponsible for  false  and  fraudulent 
representatfons  made  by  him  to  the 
purchaser,  as  to  the  number  of  acres 
in  the  tract. 

In  Lainhart  v.  Gabbard  (1905)  28 
Ky.  L.  Rep.  105,  89  S.  W.  10,  it  is  held 
that  a  married  woman  whose  husband 
acts  as  her  agent  in  the  sale  of  her 
lands  is  bound  by  his  fraudulent  mis- 
representation that  the  lands  are 
bounded  by  a  highway,  when  in  fact 
they  are  cut  off  therefrom  by  an  in* 
tervening  strip. 

In  Place  v.  Johnson  (1874)  20  Minn. 
219,  Gil.  198,  it  is  held  that  where  a 
married  woman,  through  her  husband, 
as  agent,  leased  to  a  third  person  an 
entire  tract  of  land  supposed  to  con- 
tain about  20  acres,  but  the  exact 
content  of  which  had  never  been  ascer- 
tained, with  an  option  to  purchase  the 
same,  .and  her  husband,  upon  being 
notified  of  the  tenant's  intention  to 
exercise  the  option,  procured  a  survey 
of  the  premises,  by  which  it  was  de- 
termined that  it  contained  approx- 
imately 23  acres  of  land,  and  there- 
upon had  a  deed  drawn,  describing  a 
tract  of  20  acres,  measured  off  from 
one  side  of  the  tract,  and  presented 
it  to  the  tenant,  who  received  the 
same,  supposing  it  to  be  a  description 
of  the  entire  tract,  the  grantee  may 
maintain  an  action  against  both  hus- 


band and  wife,  for  a  reformation  of 
the  deed. 

Likewise,  in  Bell  v.  McJones  (1909) 
151  N.  C.  85,  65  S.  E.  646,  it  is  held 
that  where  a  married  woman,  through 
her  husband  as  her  agent,  agreed  to 
convey  a  certain  lot  and  receive  the 
agreed  purchase  money  therefor,  but 
the  husband  fraudulently  delivered  a 
deed  for  only  a  portion  of  the  lot,  she 
would  be  decreed  a  trustee  of  the  bal- 
ance of  the  lot,  and  a  conveyance 
thereof  to  the  purchaser  would  be 
directed. 

The  general  question  of  the  effect 
of  the  wife's  subsequent  ratification 
of  her  husband's  tort,  or  her  accept- 
ance of  benefits  arising  therefrom,  is 
considered  in  another  part  of  this  an- 
notation; but  in  many  of  the  cases 
treated  under  this  division,  attention 
is  called  to  the  fact  that  the  wife  re- 
ceived and  retained  benefits  resulting 
from  the  tort,  and  her  liability  is  ap- 
parently based  in  some  degree,  at 
least,  upon  this  fact. 

Thus,  in  Knappen  v.  Freeman 
(1891)  47  Minn.  491,  50  N.  W.  533,  it 
is  held  that  where  a  married  woman 
intrusts  her  husband  with  the  sale  of 
her  land,  and,  in  the  course  of  the 
negotiations,  he  makes  fraudulent  rep- 
resentations in  respect  thereto,  she  is 
bound  thereby,  where  she  accepts  and 
avails  herself  of  the  result  of  the  nego- 
tiation, since  she  cannot  receive  the 
benefits  of  the  transaction  and  repu- 
diate the  means  by  which  they  were 
obtained. 

And  in  Atherton  v.  Barber  (1910) 
112  Minn.  523,  128  N.  W.  827,  21  Ann. 
Cas.  873,  it  is  held  that  an  action  may 
be  maintained  against  both  husband 
and  wife  by  one  who,  by  fraudulent 
representation  of  the  husband,  has 
been  induced  to  enter  into  an  executed 
contract  for  the  purchase  of  real  es- 
tate belonging  to  the  wife,  even  though 
there  is  no  charge  that  the  wife  per- 
sonally took  any  part  in  the  fraudulent 
representation,  where  it  is  clear  that 
the  husband  represented  his  wife  in 
the  transaction,  and  the  benefit  there^ ' 
of  had  been  retained. 

So,  also,  in  Graves  v.  Spier  (1870) 
58  Barb.  (N.  Y.)  349,  an  action  against 
a  married  woman,  based  upon  alleged 


ANNO.— WIFE'S  UABILITY  FOR  HUSBAND'S  TORTS. 


1473 


fraudulent  representations  made  by 
her  husband  while  acting  as  her  agent 
in  the  purchase  of  property,  the  court 
says:  '^here  can  be  no  question,  at 
this  day,  that  the  defendant  is  liable 
for  the  fraud  of  her  husband,  who 
made  the  bargain  for  her  as  her  agent, 
although  she  was  wholly  ignorant  of 
the  fraud  so  practised,  and  did  not 
authorize  it.  She  had  the  fruits  of  the 
bargain.  She  kept  the  property  bar- 
gained for,  and  sold  it,  and  retains 
the  proceeds.  She  must  be  held, 
therefore,  to  have  made  the  instrumen- 
talities by  which  the  property  was 
procured  her  own.  The  law  will  im- 
pute the  wrong  to  her  under  such  cir- 
cumstances, as  it  was  done  for  her 
benefit,  and  she  retains  the  advan- 
tage." 

And  in  Krumm  v.  Beach  (1884)  96 
N.  Y.  398,  an  action  against  husband 
and  wife  to  recover  damages  for  fraud 
committed  in  the  sale  of  lands  of  the 
wife,  the  court  held  that  although  the 
contract  of  sale  was  made  by  the  hus- 
band in  his  own  name,  without  the 
knowledge  of  his  wife,  and  all  the 
fraudulent  representations  came  from 
him,  and  were  unknown  to  her  until 
after  the  conveyance,  yet,  as  she  re- 
ceived the  bulk  of  the  purchase  price, 
the  case  came  within  the  rule  making 
her  receipt  and  retention  of  the  fruits 
and  product  of  the  fraud  involve  a  li- 
ability on  account  of  it,  although  she 
was  innocent  of  personal  participation 
in  the  wrong. 

In  Allen  v.  Garrison  (1899)  92  Tex. 
646,  50  S.  W.  335,  affirming  (1898)  — 
Tex.  Civ.  App.  — -,  48  S.  W.  554,  an 
action  in  which  it  was  sought  to  re- 
cover certain  lots  which  the  husband, 
acting  as  trustee  under  a  deed  of  trust, 
sold,  knowing  that  they  had  been  re- 
leased, although  the  release  had  not 
been  recorded,  to  one  who,  acting  un- 
der his  direction,  as  agent  for  his 
wife,  bid  them  in  for  her,  it  was  held 
that  she  could  not  retain  the  lots,  even 
though  she  had  no  personal  knowledge 
of  the  fraudulent  character  of  the  sale, 
since  the  rule  that,  where  an  agent  has 
effected  a  transaction  for  his  principal 
by  fraudulent  practices,  the  latter  can- 
not exempt  himself  from  the  conse- 
quences of  such  conduct  by  asserting 
12  A.L.R.— 93. 


that  he  had  no  knowledge  of  the  fraud, 
would  apply  to  the  case  of  husband 
and  wife. 

In  Barber  v.  Keeling  (1918)  —  Tex. 
Civ.  App.  — ,  204  S.  W.  189,  an  action 
to  rescind  a  deed  given  as  a  considera- 
tion for  the  transfer  of  certain  bank 
stock,  a  part  of  which  belonged  to  a 
married  woman  and  the  balance  to  her 
husband,  on  the  ground  that  the  hus- 
band, who  had  acted  as  agent  for  his 
wife  in  the  transaction,  had  made 
fraudulent  representations  in  regard 
to  stock,  it  was  held  that  where  the 
statute  provided  that  the  wife  should 
have  the  sole  inanagement,  control, 
and  disposition  of  her  separate  prop- 
erty, she  might  appoint  her  husband 
as  her  agent  in  the  disposition  there- 
of, and  that  in  such  case  she  would 
be  liable  for  his  misrepresentation, 
even  though  she  made  none  herself, 
and  had  no  knowledge  that  her  hus- 
band had  done  so,  where  she  concurred 
in  the  sale,  and  ratified  the  act  of  her 
husband  by  accepting  the  proceeds 
thereof.  It  is  also  held  that  if  hus- 
band and  wife  were  both  guilty  of 
fraud,  both  were  liable  for  the  whole 
of  the  damages,  even  though  their 
ownership  of  their  respective  shares 
of  stock  was  entirely  separate. 

In  Tate  v.  Tate  (1898)  19  Ohio  C.  C. 
632,  10  Ohio  G.  D.  321,  an  action 
in  which  it  was  sought  to  subject  to 
a  wife's  claim  for  alimony  certain 
lands  which  had  been  conveyed  by 
the  husband  to  a  married  woman  for  a 
grossly  inadequate  consideration,  in 
order  to  place  the  proceeds  beyond 
the  reach  of  his  wife,  the  grantee's 
husband  acting  as  her  agent  in  the 
transaction,  it  is  held  that  the  grantee 
is  chargeable  with  her  husband's 
knowledge  of  the  facts  rendering  the 
transaction  fraudulent  as  to  the 
plaintiff,  and  that,  in  so  far  as  a  full 
consideration  for  the  property  had  not 
been  paid,  it  was  held  in  trust,. and 
remained  subject  to,  and  chargeable 
under,  a  decree  for  alimony. 

In  Rush  v.  Dilks  (1887)  43  Hun 
(N.  Y.)  282,  affirmed  without  opinion 
in  (1890)  120  N.  Y.  638,  24  N.  E.  1096, 
it  is  held  that  a  wife  to  whom  lands 
purchased  by  her  husband  had  been 
conveyed  is  liable  for  his  acts  where 
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he,  after  having  fraudulently  brought 
about  the  discharge  of  a  mortgage 
which  he  had  assumed  and  agreed  to 
pay  as  a  portion  of  the  purchase  price, 
procures  her  to  convey  the  premises 
to  bona  fide  purchasers,  who  took  the 
same  free  and  clear  of  the  said  mort- 
gage, -even  though  she  neither  paid 
the  purchase  price  of  the  premises 
conveyed  to  her,  nor  received  the  pay 
therefor  when  she  conveyed  them 
away.  The  court  says :  "Her  husband 
assumed  to  act  for  her  in  the  nego- 
tiations which  resulted  in  the  convey- 
ance to  her  of  the  premises ;  she  knew 
that  her  husband  had  procured  the 
conveyance  to  be  made  to  her;  she  ac- 
cepted the  deed,  and  thereafter  con- 
veyed the  premises  by  warranty  deeds 
to  bona  fide  purchasers  for  a  good  and 
valuable  consideration.  The  convey- 
ance vested  in  her  the  title  to  the  land, 
exempt  from  the  control  of  her  hus- 
band, notwithstanding  he  paid  a  part 
of  the  purchase  price.  .  .  .  Having 
availed  herself  of  the  results  of  her 
husband's  acts  and  promises  made 
when  he  was  negotiating  the  sale  to 
her,  she  must  be  held  to  have  adopted 
his  acts,  and  thereby  made  him  her 
agent  in  the  transaction.  If  she  did 
not  wish  to  perform  his  agreements, 
made  for  her  benefit,  she  should  have 
refused  to  accept  the  deed.  Having 
become  the  owner  of  the  land,  she  was 
entitled  to  control  it  and  to  receive  the 
avails  of  its  sale,  and  her  consenting 
that  the  proceeds  of  the  sale  might 
be  received  by  her  husband  did  not 
change  her  obligations  to  the  plain- 
tiff. She  took  the  title  charged  .with 
every  equity  that  would  have  accom- 
panied it  had  it  been  conveyed  to  her 
husband.  .  .  .  The  appellant  got 
title  to  the  land  on  the  strength  of 
her  husband's  promise  to  pay  to  plain- 
tiff the  amount  of  the  Boyington  mort- 
gage as  part  of  the  purchase  price  of 
the  land  conveyed  to  her.  She  has 
failed  to  pay  the  sum,  which,  through 
her  husband,  she  agreed  to  pay.  It  is 
true  she  did  not  make  the  promise 
personally,  but  her  husband  made  it 
for  her  and  she  took  the  fruits  of  the 
bargain,  and  fair  dealing  demands  she 
should  perform  the  agreement.  .  .  . 
While  defendant  was  not  personally 


guilty  of  any  intentional  wrong  in 
conveying  the  premises,  her  act  never- 
theless injured  the  plaintiff,  an  in- 
nocent party,  to  the  amount  of  the 
value  of  his  mortgage,  and  she  should 
suffer,  and  not  the  plaintiff.  This 
transaction  concerned  and  benefited 
the  defendant's  separate  estate ;  she  is 
liable,  therefore,  the  same  as  if  un- 
married." 

In  some  cases  it  is  held  that  even 
though  the  wife  incurs  no  liability 
which  could  be  enforced  in  courts  of 
law,  relief  may  be  had  against  her  in 
equity. 

Thus,  in  Matney  v.  Ferrill  (1897) 
100  Ky.  361,  38  S.  W.  494,  it  is  held 
that  the  purchaser  of  lands  belonging 
to  a  married  woman  may,  in  an  ac- 
tion on  a  note  given  for  the  purchase 
price,  set  off  damages  which  she  has 
sustained  through  false  representa- 
tion of  the  vendor's  husband  as  to  the 
character  of  the  land,  where  the  hus- 
band acted  as  the  agent  of  his  wife 
in  making  the  sale,  and  she  induced 
the  making  of  the  representations, 
knowing  thern  to  be  false  and  fraud- 
ulent. The  court  says:  "The  appellee 
being  a  married  woman  at  the  time 
of  the  sale  and  conveyance  of  the  land 
involved  in  this  case,  she  could  not 
bind  herself  by  promissory  contract, 
or  make  herself  liable  in  damages  for 
a  failure  to  comply  with  the  contract 
However,  when  one  comes  into  a  court 
of  equity,  asking  the  court  to  enforce 
a  contract  brought  about  by  her  fraud, 
or  the  fraud  of  her  husband,  while  act- 
ing as  her  agent  in  making  the  sale 
of  her  property,  presents  a  different 
question.  A  court  of  equity  could  not 
enforce  such  a  contract  without  giving 
its  aid  to  the  perpetration  of  a  fraud. 
In  such  cases  the  courts  of  equity 
should  at  least  purge  the  transaction, 
or  refuse  to  stain  its  ermine  by  taking 
jurisdiction  of  the  complaint  of  the 
plaintiff,  asking  the  enforcement  of  a 
contract  tainted  with  fraud." 

And  although  in  Rowley  v.  Shepard- 
son  (1910)  83  Vt.  167, 138  Am.  St.  Rep, 
1078,  74  Atl.  1002,  an  action  for  dam- 
ages for  deceit  in  the  sale  by  the  hus- 
band of  a  farm  the  title  to  which  was 
in  the  wife,  though  not  as  her  separate 
estate,  it   was   held   that  the  wife's 
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responsibility  as  to  misrepresentations 
on  the  part  of  the  husband  was  to  be 
measured  not  by  the  statute  enlarg- 
ing the  power  of  married  women  as 
to  their  separate  property,  but  by  the 
common  law;  and  therefore  that  even 
though  she  had  given  her  husband 
full  authority  to  transact  her  business, 
and,  with  knowledge  of  the  misrepre- 
sentations made  by  him  in  negotiating 
the  sale,  had  accepted  and  appropriat- 
ed the  consideration  therefor,  and 
thereby  ratified  the  sale,  she  could  not 
be  held  liable  for  the  tort,  it  being 
based  upon  her  contract,  and  not  a 
tort  fiimpliciter,  yet,  in  Rowley  v. 
Shepardson  (1916)  90  Yt.  25,  96  Atl. 
374,  and  (1916)  91  Vt.  8,  99  Atl.  228, 
a  subsequent  proceeding  in  equity  to 
enforce  a  judgment  recovered  against 
the  husband  in  the  action  at  law,  it 
was  held  that,  although,  on  common- 
law  grounds,  the  wife  was  not  liable 
for  the  fraud  of  her  husband,  acting 
I  as  her  agent  in  the  sale  of  her  prop- 
erty not  held  to  her  sole  and  separate 
use,  yet  equity  would  not  allow  her  to 
profit  by  the  fraud  of  her  agent  by 
holding  the  avails  thereof  with  notice 
of  the  fraud,  and  consequently  that, 
to  the  extent  that  she  had  profited 
from  the  husband's  fraud,  equity 
might  require  her  to  make  good  the 
injury  to  the  defrauded  party,  al- 
though she  could  not  be  held  liable  for 
any  damages  which  mififht  have  been 
suffered  in  excess  of  such  profit. 

In  the  cases  where  the  wife  has 
been  excused  from  liability  for  the 
fraud  or  misrepresentation  of  her 
husband,  the  decision  has  been  based 
either  upon  her  lack  of  authority  to 
empower  her  husband  to  act  as  her 
agent,  or  upon  the  facts  that  the 
agency  was  nonexistent,  or  that  the 
particular  act  was  outside  the  scope 
thereof,  or  that  she  had  no  knowledge 
of  the  fraud  or  misrepresentation. 

Thus,  in  Birdseye  v.  Flint  (1848)  S 
Barb.  (N.  Y.)  600,  an  action  against 
husband  and  wife  for  damages  sus- 
tained upon  an  exchange  of  farms,  in- 
duced by  fraudulent  representations, 
the  court,  after  holding  that  there  was 
no  evidence  that  the  defendant's  wife 
had  participated  in  the  fraudulent  rep- 
resentations, holds  that  she  could  not 


be  held  liable  on  the  theory  that  the 
husband  was  acting  as  her  agent,  both 
because,  under  the  law,  she  had  no 
authority  to  appoint  an  agent,  and  be- 
cause, since  her  husband  was  contract- 
ing to  dispose  of  his  own  interest  in 
the  premises  as  tenant  by  the  curtesy, 
he  must,  in  the  absence  of  any  evi- 
dence to  the  contrary,  be  deemed  to 
have  made  the  representations  on  his 
own  behalf,  and  further  holds  that  she 
could  not  be  held  liable  jointly  with 
her  husband,  on  the  ground  that  she 
had  reaped  the  fruits  of  his  fraud. 

And  in  Van  Brunt  v.  Wallace  (1902) 
88  Minn.  116,  92  N.  W.  621,  it  is  held 
that  where  by  law  a  leasehold  interest 
in  real  property  belonging  to  a  wife 
cannot  be  created  by  an  act  of  her 
husband  as  her  agent,  one  who  enters 
upon  premises  belonging  to  a  married 
woman  under  an  alleged  lease  made  by 
her  husband  as  agent,  and,  by  the  pay- 
ment of  a  month's  rent,  constitutes 
himself  a  tenant  at  will,  cannot,  in  an 
action  by  the  wife  for  subsequently 
accruing  rent,  set  up  as  a  defense 
false  representations  made  by  the  hus- 
band in  negotiating  the  lease,  as  to  the 
condition  of  the  heating  plant  in  the 
leased  premises. 

While  in  Lewis  v.  Hoeldtke  (1903) 
—  Tex.  Civ.  App.  — ,  76  S.  W.  309,  an 
action  against  husband  and  wife  by 
the  purchaser  of  land  belonging  to  the 
wife,  for  misrepresentation  as  to  the 
number  of  acres  in  the  tract,  the  court 
says  in  reference  to  the  liability  of  the 
wife  for  misrepresentations  made  by 
the  husband:  'In  this  state  the  hus- 
band is  not,  by  implication  of  law,  the 
agent  of  the  wife,  nor  can  she,  by  ex- 
press power  of  attorney,  constitute 
him  her  agent  to  convey  her  land. 
•  .  .  The  wife  is  not  bound  by  the 
unauthorized  representations  of  her 
husband,  not  made  in  her  presence  or 
with  her  knowledge,  while  negotiating 
a  sale  of  her  land,  and  which  are  not 
contained  in  the  deed  executed  by  her. 
Nor  will  her  acceptance  of  the  consid- 
eration specified  in  the  deed  constitute 
a  ratification  by  her  of  such  represen- 
tations." A  judgment  against  both 
husband  and  wife  was  affirmed,  how- 
ever, on  the  ground  that  the  wife 
would  be  liable  for  her  own  misrep- 
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resentations,  and  that  although  the 
sale  was  actually  negotiated  to  the 
husband,  still,  there  was  evidence  from 
which  the  jury  could  infer  that  his 
representations  as  to  the  number  of 
acres  in  the  tract  were  known  to  the 
wife  and  authorized  by  her,  and  that 
she  participated  therein. 

In  Etheridge  v.  Price  (1889)  73  Tes« 
598,  11  S.  W.  1039,  it  is  held  that  a 
wife  whose  husband,  in  the  course  of 
negotiations  for  the  sale  of  her  sep- 
arate property,  had  misrepresented 
the  location  of  the  boundary  line,  was 
not  bound  by  his  misrepresentation, 
although  she  executed  the  deed  in  f ul* 
filment  of  the  negotiations,  and  accept* 
ed  the  proceeds  of  the  sale,  where  the 
representations  were  not  made  in  her 
presence  or  with  her  knowledge,  and 
there  was  nothing  in  the  deed  or  else- 
where to  give  her  notice  thereof. 

In  Brown  v.  Wright  (1893)  58  Ark. 
20,  21  L.R.A.  467,  22  S.  W.  1022,  it  is 
held  that  a  woman  whose  husband, 
acting  as  her  agent,  purchased  prop- 
erty with  money  belonging  to  her,  tak- 
ing the  title  in  his  own  name,  without 
her  knowledge  or  consent,  is  not  liable 
for  her  husband's  fraud  in  a  subse- 
quent sale  of  the  property,  so  as  to 
enable  the  vendee  to  subject  to  his 
claim  for  damages  from  the  fraud, 
property  standing  in  the  wife's  name, 
purchased  with  the  proceeds  of  the 
sale,  which  were  paid  to  her  upon  her 
demand,  where  it  was  not  shown  that, 
when  she  received  the  purchase  mon- 
ey, she  knew  that  a  false  representa- 
tion had  been  made  to  effect  the  sale. 

See  also  Hathaway  v.  Arnold  (1914) 
157  Wis.  22,  145  N.  W.  780,  which  is 
set  out  supra,  under  IV.  a. 

e.  Malicious  prosecution;^ abuse  of  proc- 
ess. 

In  Yarborough  Turpentine  Co.  v. 
Taylor  (1918)  201  Ala.  434,  78  So.  812, 
supra,  an  action  against  a  married 
woman  for  malicious  prosecution,  the 
court  said:  "If  defendant's  husband 
.  .  .  had  instituted  the  injunction 
suit  at  his  own  discretion,  but  within 
the  scope  of  his  authority  as  agent  for 
his  wife,  it  would  seem,  on  principle, 
that  she  would  be  legally  responsible 
for  his  malice  therein,  if  he  was  so 
actuated." 


And  in  Byford  v.  Glrton  (1894) 
90  Iowa,  661,  57  N.  W.  588,  an  ac- 
tion against  husband  and  wife  for 
the  wrongful  suing  out  of  an  attach- 
ment against  a  tenant  of  lands  owned 
by  the  wife,  it  is  held  that  although  it 
was  not  alleged  that  the  wife  com- 
mitted the  injury  through  an  agent, 
but,  in  substance,  that  she  did  it  per- 
sonally, while  in  fact  the  husband  was 
the  agent  of  the  wife  in  the  act  of 
renting,  commencing  the  suit,  and  gen- 
erally, yet  she  could  not  deny  a  joint 
liability  for  acts  done  wrongfully  in 
carrying  forward  the  prosecution 
simply  because  her  coplaintiff  Was,  as 
between  them,  her  agent,  where  she 
knew  that  she  was  joined  as  party 
plaintiff  in  the  attachment  suit,  and 
that  it  was  being  prosecuted  for  the 
joint  benefit  of  herself  and  husband. 

/.  Negligence, 

In  Schmidt  v.  Keehn  (1890)  32  N.  T. 
S.  R.  11,  10  N.  Y.  Supp.  267,  an  action 
against  husband  «nd  wife  for  the  neg- 
ligent killing  of  a  laborer  .engaged  in 
the  construction,  under  the  supervi- 
sion of  the  husband,  of  a  building  on 
lands  belonging  to  the  wife,  it  was 
held  that  the  wife  would  be  liable  if 
the  husband  was  her  servant  or  agent, 
and  was  guilty  of  negligence  in  his 
employment,  the  court  saying  that  "the 
fact  of  her  being  a  married  woman  is 
no  answer  to  an  action  for  negligence 
in  making  improvements  upon  her  sep- 
arate property,  nor  is  it  important 
whether  her  husband  or  a  third  per- 
son acts  for  her." 

In  Callahan  v.  Matthews  (1895)  87 
Hun  (N.  Y.)  527,  34  N.  Y.  Supp.  499, 
an  action  against  husband  and  wife 
for  injuries  received  from  falling  into 
a  trench  excavated  across  the  side- 
walk in  front  of  premises  belonging  to 
the  wife,  in  which  she  alleged  as  a  de- 
fense that  the  premises  were  in  the 
occupation  and  control  of  her  husband, 
for  the  purpose  of  erecting  a  building 
thereon  for  her,  the  court  held  this 
defense  insufficient  since,  nothing  ap- 
pearing to  the  contrary,  it  might  be 
presumed  that,  in  the  work  of  making 
the  excavation  and  erecting  the  build- 
ing, the  husband  was  acting  as  the 
agent  of  the  wife,  although,  if  it  had 
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been  established  that  the  work  was 
done  by  the  husband  as  an  independ- 
ent contractor  for  the  wife,  this  would 
have  constituted  a  defense  for  her. 

In  Flesh  v.  Lindsay  (1898)  115  Mo. 
1,  37  Am.  St.  Rep.  374,  21  S.  W.  907, 
an  action  for  injuries  to  a  building 
through  alleged  negligence  in  altering 
and  remodeling  an  adjoining  building 
belonging  to  a  married  woman,  the 
work  having  been  done  under  the 
supervision  of  her  husband,  the  court 
held  both  husband  and  wife  jointly 
liable  for  the  damages,  both  at  com- 
mon law  and  under  the  Missouri  stat- 
ute, laying  down  the  rule  that  where 
a  tort  is  committed  by  husband  and 
wife  jointly,  they  are  both  liable  and 
must  be  jointly  sued. 

g.  Slander  of  Htle. 

In  Long  V.  Rucker  (1914)  177  Mo. 
App.  402,  164  S.  W.  170,  it  is  held  that 
a  married  woman  who  owns  property 
in  the  leasing  and  management  of 
which  her  husband  acts  as  her  agent 
is  jointly  liable  with  him,  where^  for 
the  purpose  of  getting  rid  of  an  exist- 
ing lease,  in  order  to  make  one  more 
advantageous  to  the  owner,  he  mali- 
ciously denies  the  existence  of  the  ten- 
ant's leasehold  title,  and  thereby 
causes  him  to  lose  the  sale  of  a  busi- 
ness conducted  on  the  premises. 

h.  Trespass, 

In  Manson  v.  Dempsey  (1910)  88 
S.  a  193,  70  S.  E.  610,  an  action 
against  a  married  woman  for  trespass 
upon  adjoining  lands,  it  was  held  that 
there  was  no  error  in  refusing  a  non- 
suit as  to  certain  trespasses  on  the 
part  of  the  defendant's  husband,  for, 
while  there  was  no  testimony  that  she 
had  directly  ordered  or  ratified  his 
trespasses,  there  was  testimony  from 
which  a  reasonable  inference  could 
be  drawn  that,  at  the  time,  he  was 
acting  as  her  agent,  and  for  the  ben- 
efit of  her  property. 

TJ,  Hahility  from  ratification  or  accept' 
ance  of  benefits. 

A  wife  may  generally  be  held  liable 
for  torts  of  her  husband  which  she  has 
ratified,  either  expressly  or  impliedly, 
by  acceptance  and  retention  of  benefits 
arising  therefrom ;  at  least,  if  they  are 


of  such  a  character  as  would  have  • 
rendered  her  liable  had  she  directly 
participated  therein,  or  had  she  pre- 
viously authorized  her  husband  to 
commit  them  as  her  agent.  Estill  v» 
Fort  (1834)  2  Dana  (Ky.)  238;  Ham- 
blet  V.  Harrison  (1902)  80  Miss.  118, 
81  So.  680;  Merrill  v.  St.  Louis  (1884)  • 
83  Mo.  244,  53  Am.  Rep.  676;  Mattice 
V.  lillie  (1862)  24  How.  Pr.  (N.  Y.) 
264;  Oehlhof  v.  Solomon  (1902)  73 
App.  Div.  329,  76  N.  Y.  Supp.  716. 

Thus,  in  Mattice  v.  Lillie  (1862)  24 
How.  Pr.  (N.  Y.)  264,  an  action  in 
equity  against  husband  and  wife  to 
charge  real  estate  owned  by  the  wife 
with  the  value  of  lumber  sold  to  the 
husband  for  the  purpose  of  construct- 
ing a  building  thereon,  upon  his  false 
representation  that  he  was  the  owner 
of  the  land,  and  used  for  that  purpose 
with  the  knowledge  and  consent  of 
both  the  defendants,  the  court  says: 
"It  is  not  entirely  clear  that  the  wife 
authorized  the  misrepresentation  of 
the  husband,  that  he  owned  the  real 
estate.  •  .  .  But  it  is  sufficiently 
clear  that  he  made  such  representa- 
tion ;  that  it  was  false  and  fraudulent 
on  his  part;  that,  on  the  faith  of  it, 
the  lumber  was  sold;  that  the  wife 
knew  of  its  appropriation  for  her  ben- 
efit; that  she  did  not  repudiate  or  re- 
fuse the  benefit  of  such  appropriation; 
that  she  was  aware,  or  at  least  sup- 
posed, that  the  plaintiff  sold  the  lum- 
ber in  the  belief  that  the  husband 
owned  the  house;  that  she  took  no 
pains  to  correct  that  impression. 
.  .  .  I  am  inclined  to  think  the 
facts  thus  established  create  an  equi- 
table lien  in  favor  of  the  plaintiff 
upon  the  real  estate  in  question. 
.  •  .  I  think  the  evidence  justifies 
the  inference  of  an  intent  to  defraud 
on  the  part  of  the  husband,  and  per- 
haps so  also  on  the  part  of  the  wife. 
Although  I  do  not  deem  the  latter  fact 
absolutely  indispensable  to  the  main- 
tenance of  the  action,  if  she,  with 
knowledge  of  the  circumstances  under 
which  the  lumber  was  obtained,  chose 
to  appropriate  to  her  benefit  the  fruits 
of  his  fraud  or  misrepresentation,  she 
thereby  adopted  his  acts,  and  must  be 
held  responsible  for  them  to  the  extent 
that  she  has  been  benefited  by  them." 
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And  in  Oehlhof  v.  Solomon  (1902) 
73  App.  Div.  829,  76  N.  Y.  Supp.  716, 
an  action  for  deceit  against  husband 
and  wife,  who  were  proprietors  of  a 
retail  meat  business  conducted  in 
leased  premises,  in  representing  to 
one  who  purchased  the  business  from 
them  that  the  landlord  had  consented 
to  an  assignment  of  the  lease,  the 
court  says:  ^'It  is  not  clear  that  the 
evidence  would  not  warrant  a  finding 
that  the  respondent  Lena  Solomon 
made  any  false  representation  or 
heard  those  made  by  her  husband;  but 
the  property  and  lease  belonged  to 
both  defendants,  and  they  shared 
equally  in  the  proceeds  of  the  sale. 
Both  are,  therefore,  liable  to  the  plain- 
tiff, who  affirmed  the  sale  and  brought 
this  action  to  recover  damages  for  the 
fraud  and  deceit." 

In  Hamblet  v.  Harrison  (1902)  80 
Miss.  118,  31  So.  580,  it  is  held  that 
where  a  man,  before  his  marriage,  ac- 
quired claim  of  title  to  lands  by  actual 
fraud,  and  after  marriage  conveyed 
the  land  to  his  wife,  and  died,  the 
widow  cannot  hold  it  against  those 
whom  he  has  defrauded,  nor  can  she 
recover  back  sums  paid  by  her  hus- 
band to  the  defrauded  parties  in  at- 
tempted obscuration  of  the  fraud. 

In  Merrill  v.  St.  Louis  (1884) 
83  Mo.  244,  53  Am.  Rep.  576,  an  ac- 
tion for  injuries  sustained  from  fall- 
ing through  a  coalhole  in  the  sidewalk 
in  front  of  premises,  the  legal  title  to 
which  was  in  a  husband,  in  trust,  to 
the  sole  use  of  his  wife,  it  was  held 
that  a  personal  judgment  against  the 
wife  was  correct  where  it  appeared 
that,  although  she  did  not  construct 
the  coalhole,  yet  it  was  constructed  on 
her  property,  for  her  benefit,  and  she 
had  suffered  it  to  remain  and  get  out 
of  repair. 

See,  also,  numerous  cases  set  out 
supra,  under  V.,  where  ratification  or 
acceptance  of  benefits  is  given  as  one 
ground  for  holding  the  wife  liable  for 
torts  committed  by  the  husband  while 
acting  as  her  agent. 

In  Ferguson  v.  Brooks  (1877)  67 
Me.  251,  however,  the  court,  referring 
to  the  doctrine  of  the  common  law, 
that  a  married  woman  cannot  be  a 
trespasser  by  prior  or  subsequent  as- 


sent,  says :  "That  this  doctrine  is  still 
properly  applicable  to  numerous  ac- 
tions of  tort  brought  against  married 
women,  we  do  not  doubt.  We  should 
be  inclined  to  say,  for  example,  that 
a  wife  ought  not  to  be  held  liable  for 
the  tort  of  her  husband  or  any  third 
party,  in  which  she  does  not  partic- 
ipate as  an  actor,  by  reason  of  prior 
or  subsequent  assent,  consent^  advice, 
or  authority  from  her,  in  a  case  where 
she  is  not,  in  any  contingency,  to  reap 
a  profit,  or  her  separate  estate  a  ben- 
efit. No  change  wrought  by  statute  in 
her  capacity  to  hold,  control,  manage, 
or  dispose  of  her  own  property  seems 
to  require  a  change  in  the  doctrine 
of  the  common  law  to  such  an  extent 
as  that.  Just  so  far  as  the  statute 
modifying  the  common  law  compels  a 
change  in  its  doctrines  we  go,  and  no 
further." 

And  in  Estill  v.  Fort  (1834)  2  Dana 
(Ky.)  238,  an  action  against  husband 
and  wife  for  the  conversion  of  a  slave, 
the  court  holds  "that  the  wife  may,  in 
conjunction  with  her  husband,  be 
guilty  of  a  tort  or  trespass;  and 
.  .  .  they  may  be  jointly  guilty  of 
a  tortious  conversion  of  a  chattel;" 
but  says:  "A  feme  covert,  though 
she  may  be  liable  for  a  tort  actually 
committed  by  her  in  person,  cannot  be 
held  responsible  for  advising  a  wrong, 
or  assenting  to  it,  either  before  or  aft- 
er its  perpetration  by  another;"  and, 
hence,  that  if  the  actual  taking  of  the 
slave  were  the  act  of  the  husband 
alone,  the  wife  would  not  be  liable 
merely  because  she  had  subsequently 
exercised  the  dominion  of  a  wife  over 
a  slave  in  the  possession  of  her  hus- 
band, claimed  by  him  as  his  own. 

While  in  Keller  v.  James  (1907)  63 
W.  Va.  139,  14  L.R.A.(N.S.)  1003,  59 
S.  E.  939,  the  court  says:  'TBy  the 
common  law,  the  wife  could  not  be  a 
trespasser  by  previous  or  subsequent 
consent  to  the  act  or  trespass  of  the 
husband.  •  •  .  In  view  of  this  prin- 
ciple of  law,  ...  it  is  utterly  im- 
possible that  the  wife  can  be  held 
liable  for  the  slander  uttered  by  her 
husband  in  her  absence,  on  the  tiieory 
that  she  counseled,  advised,  or  direct- 
ed it,  or  assented  to  and  ratified  it 
after  it  was  done.'' 
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yil*  Ijtahility    from   conitnisMon   of   re« 
lated  torts;  libel  and  slander, 

A  wife  is  not  rendered  liable  for 
her  haaband's  tort  by  her  commission 
of  a  separate  independent  tort,  even 
thoagh  it  bears  some  relation  to,  or 
has  some  connection  with,  the  one  com- 
mitted by  her  husband.  Shields  v. 
McKee  (1882)  11  111.  App.  188;  Blake 
V.  Smith  (1896)  19  R.  L  476,  34  AtL 
995;  Penters  v.  England  (1821)  12  S. 
C.  L.  (1  M'Cord)  14;  Kellar  v.  James 
(1907)  68  W.  Va.  139,  14  L.R.A.(N.S.) 
1003,  59  S.  E.  939. 

So,  in  Shields  v.  McKee  (lU.)  supra, 
an  action  against  husband  and  wife 
jointly,  for  the  malicious  prosecution 
of  several  suits  against  the  plaintiff, 
in  which  it  appeared  that  one  of  the 
actions  was  begun  by  the  husband 
without  the  knowledge  or  concurrence 
of  his  wife,  and  the  others  by  the  wife, 
without  the  knowledge  or  concurrence 
of  her  husband,  and  in  his  absence, 
the  court  held  that,  under  these  con- 
ditions, there  could  be  no  joint  liabil- 
ity. 

This  particular  question  seems  to 
have  arisen  most  frequently  in  slander 
actions. 

Thus,  in  Kellar  v.  James  (W.  Va.) 
supra,  an  action  against  husband  and 
wife  for  slander,  in  which  the  declara- 
tion charged  the  utterance  of  slan- 
derous language  by  the  husband  on 
one  occasion,  and  by  the  wife  on  anoth- 
er, the  court  says:  'The  declaration 
necessarily  sets  up  two  separate  and 
distinct  causes  of  action, — one  against 
the  husband,  and  one  against  the  hus- 
band and  wife.  ...  To  allow  re- 
covery upon  a  declaration  setting  up 
both  of  these  causes  of  action  would 
make  the  wife  liable  for  the  husband's 
tort,  contrary  to  law." 

While  in  Penters  v.  England  (1821) 
12  S.  C.  L.  (1  M'Cord)  14,  the  court 
says:  ''If  a  wife  be  joined  in  an  action 
for  words  spoken  by  her  husband 
only,  it  will  be  error.  Hence,  if  slan- 
der be  spoken  by  the  husband  and 
wife,  there  must  be  separate  actions: 
one  against  the  husband  for  the  slan- 
der spoken  by  him,  and  another 
against  the  husband  and  wife,  for  the 
slander  spoken  by  the  wife." 

And  in  Blake  v.  Smith    (1896)   19 


R.  L  476,  34  Atl.  995,  the  court  says : 
"It  is  clearly  error  to  join  the  wife  of 
the  defendant  in  an  action  for  words 
spoken  by  the  husband."  It  was  also 
held  in  that  case  to  be  error  to  join 
the  defendants  for  slanderous  words 
spoken  by  both  of  them,  the  court  say- 
ing :  "It  is  well  settled  that  an  action 
cannot  be  maintained  against  two 
persons  jointly  for  uttering  and  pub- 
lishing slanderous  words,  because  the 
words  of  one  are  not  the  words  of 
another.  The  act  of  each  constitutes 
an  entire  and  distinct  offense.  •  .  • 
Within  this  rule,  husband  and  wife 
are  considered  as  separate  individuals. 
If  husband  and  wife  utter  the  like 
words,  either  simultaneously  or  sep- 
arately, they  are  two  publications, — 
a  separate  publication  by  each.  For 
the  words  uttered  by  the  husband,  he 
must  be  sued  alone;  for  the  words 
uttered  by  the  wife,  the  husband  and 
wife  must  be  sued  together."  It  is 
stated,  however,  although  the  question 
was  not  involved  in  this  case,  that  "the 
husband  and  wife  may  be  jointly  sued 
for  a  libel  published  by  them  jointly. 


ff 


VIII >  Liability  from  participation, 
a.  In  general. 

As  stated  in  the  opening  paragraph 
of  this  annotation,  cases  in  which  the 
relationship  of  husband  and  wife  was 
a  mere  incidental  feature,  and  in  no 
sense  a  distinctive  or  controlling  el- 
ement, are,  in  general,  excluded. 
Those  cases  are  also  excluded  which, 
accepting  the  common-law  conception 
of  the  wife's  subordination  to  her  hus- 
band's control,  and  consequent  immu- 
nity from  liability  for  her  own  torts, 
at  least  those  committed  in  the  pres- 
ence of,  or  by  direction  of,  her  hus- 
band, hold  or  assume,  as  a  corollary, 
that  she  cannot  participate  in  her 
husband's  tort  in  such  a  way  as  to 
render  her  personally  liable.  Many  of 
the  cases  treated  under  preceding  sub- 
divisions might  with  propriety  have 
been  considered  in  this  subdivision. 
Indeed,  it  is  evident  that  in  all  the 
cases  in  which  a  wife  has  been  held 
liable  for  the  torts  of  her  husband, 
it  has  been  on  the  basis  of  her  partic- 
ipation therein,  either  actively  or  by 
express    or    implied    instigation,    au- 
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thorization,  or  ratification.  This  sub- 
division is  limited,  however,  to  those 
cases  which,  either  as  a  whole  or  as  to 
certain  points  therein  considered,  could 
not  well  be  treated  under  the  other 
divisions  of  this  annotation,  but  which 
seem  to  throw  some  light  upon  the 
extent  to  which,  and  the  circumstances 
under  which,  a  wife  might  be  held  li- 
able for  the  wrongful  acts  of  her  hus- 
band. Under  this  treatment,  it  is,  of 
course,  impossible  to  lay  down  any 
general  rules,  and  the  cases  are  set 
out  merely  as  illustrations  of  the  cir- 
cumstances and  conditions  under 
which  attempts  have  been  made  to  hold 
the  wife  liable,  with  the  reasoning 
and  conclusions  of  the  courts  thereon. 

In  Dailey  v.  Houston  (1874)  58  Mo. 
361,  which  is  not  within  the  scope  of 
this  annotation,  since  in  that  case  the 
tort  was  the  act  of  the  wife,  though 
committed  in  the  presence  of,  and  with 
the  encouragement  of,  her  husband, 
the  court,  in  the  course  of  its  opinion, 
says:  'The  general  rule  seems  to  be 
that  no  joint  action  will  lie  against 
husband  and  wife,  for  their  joint  tres- 
pass; but  the  husband  alone  is  liable, 
and  must  be  sued  alone  for  such  tres- 
passes." 

But  in  Handy  v.  Foley  (1876)  121 
Mass.  259,  23  Am.  Rep.  270,  in  which 
also  the  tort  charged  was  the  act  of 
the  wife,  although  claimed  to  have 
been  committed  at  the  direction  or  in- 
stigation of  her  husband,  the  court 
says:  "A  husband  and  wife  may  be 
jointly  sued  and  charged  for  a  tort 
done  by  both  of  them,  if  she  does  not 
act  by  his  coercion." 

b.  Assault  and  battery. 

In  Vine  v.  Saunders  (1837)  4  Ring. 
N.  C.  96,  132  Eng.  Reprint,  725,  6  DowL 
P.  C.  233,  3  Hodges,  291,  2  Jur.  136,  7 
L.  J.  C.  P.  N.  S.  30,  5  Scott,  359,  an 
action  against  husband  and  wife  for 
assault  and  false  imprisonment,  it  was 
held  that  the  joinder  of  the  wife  as  a 
party  defendant  was  not  a  ground  for 
demurrer,  since  they  might  be  joint- 
ly sued  in  trespass  for  their  joint  acts. 

In  Roadcap  v.  Sipe  (1849)  6  Gratt. 
(ya«)  218,  it  is  held  that  a  joint  ac- 
tion may  be  maintained  against  a  hus- 


band and  wife  for  an  assault  and  bat* 
tery  committed  conjointly  by  both. 

In  O'Brien  v.  Walsh  (1899)  63  N.  J. 
L.  350,  43  Atl.  664,  an  action  against 
husband  and  wife  to  recover  damages 
for  assault  and  battery  in  which  both 
participated,  the  wife  having  appar- 
ently taken  the  initiative,  and  the 
husband  having  followed  up  her  attack 
with  further  blows,  the  court  said: 
"It  seems  to  be  settled  that  if,  by 
words  or  conduct,  she  encouraged  or 
directed  such  subsequent  assault,  she 
was  liable  equally  with  her  husband 
for  the  consequences ; "  and  further 
stated  that,  "to  exempt  her  from  liabil- 
ity for  her  tortious  acts,  the  presence 
and  command  of  her  husband  must 
concur." 

In  Sisco  V.  Cheeney  (1881)  Wright 
(Ohio)  9,  however,  an  action  against 
husband  and  wife  for  assault  and  bat- 
tery by  them  jointly,  the  court  says: 
''If  the  tort  complained  of  were  by  the 
husband  and  wife  jointly,  suit  should 
be  against  the  husband  alone,  for  the 
law  intends  the  whole  his  act." 

0.  Ctmversion. 

In  Teal  v.  Chancellor  (1897)  117 
Ala.  612,  23  So.  651,  it  is  held  that  the 
wife  of  one  of  the  distributees  of  an 
estate,  who  has  participated  with  her 
husband  in  the  waste  and  conversion 
of  the  personal  property  of  the  intes- 
tate, and  in  the  wrongful  withholding 
of  the  balance  thereof,  is  properly 
joined  with  her  husband  as  a  defend- 
ant in  an  action  by  a  codistributee  for 
the  recovery  of  her  distributive  share. 

In  Carleton  v.  Haywood  (1870)  49 
N.  H.  314,  it  is  held  that  where  a  hus- 
band and  wife  jointly,  wrongfully,  and 
fraudulently  converted  to  .their  own 
use  moneys  which  the  wife  had  re- 
ceived from  a  third  person,  under  an 
agreement  to  keep  it  or  loan  it  for 
him,  an  action  for  money  had  and  re- 
ceived would  not  lie  against  the  hus- 
band and  wife  jointly,  because  of  the 
wife's  lack  of  capacity  to  make  a 
contract;  but  it  is  intimated  that,  in- 
asmuch as  there  was  evidence  from 
which  the  jury  might  have  found  the 
active  participation  of  the  wife  in  the 
wrongful  and  fraudulent  conversion 
to  their  joint  use  of  the  money  so  re- 
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ceived,  they  might  have  been  held 
jointly  liable  in  an  action  in  trover, 
under  the  rule  that  ''for  the  joint 
fraud,  tort,  or  criminal  act  of  hus- 
band and  wife,  where  the  circum- 
stances are  such  as  to  rebut  the  pre- 
sumption of  the  husband's  coercion, 
both  may  be  held  jointly  liable,  civil- 
ly or  criminally." 

In  Longey  v.  Leach  (1885)  57  Vt. 
377,  it  is  held  that  where  a  husband; 
under  an  arrangement  with  the  owner 
of  a  mortgaged  horse,  on  which  his 
wife  held  a  lien  subordinate  to  the 
mortgage,  took  possession  of  the  horse 
by  virtue  of  his  wife's  lien,  and  kept 
it  for  a  time  on  a  farm  owned  by  the 
wife,  and  on  which  they  lived,  and 
then  sold  it,  the  wife  taking  no  part 
in  the  transaction,  the  mortgagee  could 
not  maintain  trover  against  the  wife, 
since  torts  committed  by  the  wife 
jointly  with  or  in  the  company  of  her 
husband  are  in  law  torts  of  the  hus- 
band, unless,  at  least,  the  presumption 
of  coercion  by  the  husband  is  rebut- 
ted by  proof. 

In  Tobey  v.  Smith  (1860)  15  Gray 
(Mass,)  535,  the  court,  in  sustaining  a 
demurrer  to  a  declaration  alleging  a 
conversion  by  husband  and  wife  to 
**their"  own  use,  says:  "An  action  of 
this  kind  may  be  maintained  against 
husband  and  wife,  when  they  jointly 
convert  property ;  .  .  .  but  the  dec- 
laration should  allege  that  the  con- 
version was  to  the  use  of  the  husband." 

d.  Enticing  or  harboring  servant. 

In  McKeown  v.  Johnson  (1822)  12 
S.  C.  L.  (1  M'Cord)  578,  an  action 
against  husband  and  wife  for  enticing 
away  and  harboring  a  negro  in  the 
possession  of  the  plaintiff,  the  court 
holds  that  trespass  cannot  be  said  to 
have  been  committed  jointly  by  hus- 
band and  wife,  basing  its  holding  on 
what  it  calls  "the  long  and  well-estab- 
lished doctrine  that  a  wife  cannot 
commit  a  trespass  (so  as  to  be  made 
liable  to  an  action)  in  the  presence  of, 
or  in  connection  with,  her  husband. 
In  such  case,  she  is  supposed  to  act 
under  his  authority,  and  he  alone 
must  be  sued."  The  rule  laid  down 
in  1  Chitty,  18,  that  "for  assaults  and 
other  wrongs,  in  which  two  persons 


may  concur,  the  husband  and  wife 
may  be  sued  jointly  for  the  act  of 
both,"  is  disapproved,  the  court  saying 
that  an  examination  of  the  authorities 
referred  to  will  show  that  they  do  not 
support  the  position. 

Fawcet  v.  Beavres  (1672)  2  Lev.  63, 
83  Eng.  Reprint,  451,  was  an  action 
against  husband  and  wife  for  receiv- 
ing and  keeping  the  hired  servant  of 
another,  who  had  left  his  master  with- 
out leave,  in  which  judgment  against 
the  defendants  was  affirmed.  In  a  note 
appended  to  the  report,  it  is  said:  "No 
notice  was  taken  of  the  action  being 
brought  against  the  husband  and  wife, 
and  a  feme  covert  cannot  retain  or 
contract.  But  perhaps  the  receiving 
and  keeping  him  without  contract  is  a 
trespass  of  which  a  feme  covert  may 
be  guilty,  sufficient  to  maintain  this 
action  against  her." 

e.  Fraud, 

A  wife  who  joins  with  her  husband 
in  a  deed  is  not  liable  for  deceit  con- 
sisting of  a  false  statement  therein  as 
to  the  amount  of  a  mortgage  thereon 
which  the  grantees  assumed  and 
agreed  to  pay  as  part  of  the  purchase 
price,  where  it  does  not  appear  that 
the  land  belonged  to  the  wife,  such  a 
case  not  coming  within  the  Married 
Woman's  Act,  but  being  governed  by 
the  rules  of  the  common  law;  and  at 
common  law  a  married  woman  is  not 
liable  for  torts  based  upon  her  con- 
tract, but  only  for  her  torts  simplici- 
ter.  Brunnell  v.  Carr  (1904)  76  Vt. 
174,  56  Atl.  660. 

In  Annis  v.  Reiser  &  Go.  (1920)  — 
Mich.  — ,  177  N.  W.  212,  it  is  held  that 
the  fact  that  a  wife  participated. with 
her  husband  in  the  organization  of  a 
corporation,  and  holds  the  majority 
stock  therein,  will  not  render  her  li- 
able to  one  who  purchased  a  note 
payable  to  and  indorsed  by  the  cor- 
poration, such  purchase  being  induced 
by  fraudulent  representations  of  the 
husband  as  to  the  value  of  the  note 
and  the  accompanying  collateral, 
where  there  is  no  proof  that  she  knew 
anything  about  the  sale  of  the  note 
and  collateral  to  the  plaintiff,  or  that 
she  had  anything  to  do  with  the  trans- 
action, or  received  any  direct  benefits 
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therefrom,  or  that  she  had  any  other 
purpose  than  a  good  one  in  becoming 
a  member  of  the  corporation,  the  evi- 
dence showing  that  she  left  her  busi- 
ness matters  almost  wholly  to  her 
husband,  and  knew  nothing  about  the 
business  matters  of  the  corporation,  or 
about  the  transaction  which  formed 
the  subject  of  the  suit. 

In  Owens  v.  Snodgrass  (1838)  6 
Dana  (Ky.)  229,  an  action  against 
husband  and  wife  for  fraudulent  rep- 
resentations in  a  horse  trade,  the 
court  says :  "As  we  cannot,  from  any- 
thing averred,  presume  either  that 
Mrs.  Snodgrass  had  any  legal  interest 
in  the  horse  described  as  the  joint 
property  of  herself  and  husband,  or 
that  she  had  any  legal  power  to  sell  or 
exchange  it,  the  only  judicial  deduc- 
tion is  that,  as  to  her,  the  contract  of 
exchange  was  void,  in  consequence  of 
her  coverture.  And,  though  a  feme 
covert  may  be  guilty  of  a  tort,  either 
separately,  or  conjointly  with  her  hus- 
band, yet  she  cannot,  in  our  opinion, 
be  precluded  from  relying  on  her  cov- 
erture as  a  bar  to  legal  liability  for  a 
fraud  committed  by  her  in  a  contract 
which  her  disability  made  void." 

In  Howcott  V.  Collins  (1862)  28 
Miss.  898,  it  is  held  that  where  an  ad- 
ministrator fraudulently  procures  an 
order  for  the  sale  of  lands  of  his  in- 
testate, and  at  the  sale  buys  them  in 
for  less  than  their  real  value,  through 
a  third  person,  who  subsequently,  at 
the  direction  of  the  administrator,  con- 
veys them  to  the  wife  of  another,  who 
is  cognizant  of  the  fraud,  the  wife  can- 
not be  held  personally  liable  in  an 
action  by  the  heirs  at  law  of  the  in- 
testate, for  rent  of  the  premises  from 
the  time  of  the  conveyance  to  her. 
The  headnote  in  the  official  report  of 
this  case  contains  the  statement  that 
"the  separate  property  of  the  wife  is 
liable  for  the  fraudulent  acts  of  the 
husband,  in  which  she  may  have  par- 
ticipated." This  assertion,  however, 
is  hardly  sustained  by  the  opinion  it- 
self, being  apparently  based  upon  the 
statement  therein  to  the  effect  that, 
under  the  circumstances  in  this  case, 
the  wife  could  not  be  held  liable,  "even 
if  it  were  conceded  that  a  married 
woman  could,  by  participating  in  the 


frauds  of  her  husband,  subject  her 
separate  property  to  the  reformation 
of  injuries  thereby  occasioned." 

Firebaugh  v.  Trough  (1914)  57  Ind. 
App.  421,  107  N.  £.  301,  was  a  suit 
against  husband  and  wife  for  fraud 
alleged  to  have  been  perpetrated  in 
an  exchange  of  real  estate;  the  wife 
seems  to  have  taken  a  more  active 
part  thao  did  her  husband  in  the 
perpetration  of  the  fraud,  and  the 
property  exchanged  for  that  of  the 
plaintiff  belonged  to  her,  so  that 
the  real  question  was  as  to  the  liability 
of  the  husband  rather  than  that  of 
the  wife,  but  the  court  says:  "The 
facts  found  show  that  the  confidential 
relation  extended  to  both  appellants, 
and  that  they  both  fraudulently  con- 
cealed from  appellee  material  facts 
within  their  knowledge,  well  knowing 
that  appellee  would  not  make  the  trade 
if  she  had  such  information.  These 
facts,  coupled  with  the  further  find- 
ings which  show  the  joint  execution 
of  the  contract,  the  mutual  co-opera- 
tion and  marital  relations  of  appel- 
lants, and  their  participation  in  the 
profits  of  the  transaction,  so  relate 
each  of  the  appellants  to  the  deal  as 
to  make  it  legally  impossible  to  sep- 
arate either  from  the  essential  and 
controlling  facts  of  the  case,  and  fully 
warranted  the  court  in  stating  its  con- 
clusions of  law  against  both." 

In  Blain  v.  Terryberry  (1866)  11 
Grant,  Ch.  (U.  C.)  286,  it  is  held  that 
where  a  wife  who  is  one  of  the  dis- 
tributees of  the  estate  of  a  decedent 
joins  with  her  husband  in  fraudulent- 
ly inducing  the  executor  to  deliver  a 
chattel  belonging  to  the  estate  to  the 
husband,  she  is  as  responsible  as 
would  be  a  person  sui  juris,  and  may 
be  charged  with  the  value  of  the  chat- 
tel on  the  distribution  of  the  estate. 

/.  Keeping  vicious  dog  or  tcild  heaai. 

In  Burch  v.  Lowary  (1906)  131 
Iowa,  719,  117  Am.  St.  Rep.  443,  109 
N.  W.  282,  it  is  held  that  a  married 
woman  cannot  be  charged  with  harbor- 
ing a  dog  "as  owners  usually  do," 
under  proof  showing  no  more  than 
that  the  dog  belonged  to  her  husband, 
but  that  she  permitted  it  to  remain  on 
the  home  premises,  the  legal  title  to 
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which  was  in  her,  and  the  court  hence 
refused  to  allow  recovery  against  a 
married  woman  in  favor  of  one  who 
was  injured  while  driving  by  on  the 
public  road,  through  her  horses  being 
frightened  by  the  running  out  and 
barking  of  dogs  owned  by  the  defend- 
ant's husband. 

In  Strouse  v.  Leipf  (1894)  101  Ala. 
433,  23  L.R.A.  622,  46  Am.  St.  Rep.  122, 
14  So.  667,  an  action  brought  under  a 
statute  relieving  the  husband  from 
liability  for  the  torts  of  his  wife  "in 
the  commission  of  which  he  does  not 
participate,"  and  declaring  that  the 
wife  shall  be  liable  for  her  own  torts 
as  if  she  were  sole,  against  a  married 
woman  who  owned  the  premises  on 
which  the  family  resided,  for  injuries 
inflicted  by  a  vicious  dog  kept  thereon, 
the  court  says:  "The  dog  had  been 
on  the  premises  for  several  years. 
No  present  act  of  negligence  is 
charged  against  husband  or  wife 
which  led  to  the  escape  of  the  dog  and 
the  consequent  injury  of  the  plaintiff. 
The  fault  charged  was  and  is  that  a 
dog  with  known  vicious  propensity 
was  kept  on  the  premises,  and  that, 
escaping  therefrom,  he  inflicted  the 
injury  complained  of.  The  wrongful 
act  was  the  keeping  of  the  dog.  This 
pertained  to  the  government  of  the 
household  and  premises, — the  economy 
and  administration  of  the  domestic 
affairs.  It  was  not  the  act  of  a  mo- 
ment, or  the  work  of  an  hour  or  a  day. 
It  was  continuous  in  its  nature,  and 
must  be  charged  to  the  account  of  the 
head — ^the  governing  head^-of  the 
family.  For  this  i^ury  no  suit  could 
have  been  maintained  at  common  law 
against  the  husband  and  wife  jointly. 
It  would  have  been  adjudged  to  be  his 
act,  his  wife,  at  most,  acting  conjoint>- 
ly  with  him,  and  under  his  presumed 
control.  Nor  has  the  statute  wrought 
any  change  in  this  bearing  of  the 
question.  If  the  wife  had  any  part  or 
lot  in  the  keep  of  the  dog,  it  cannot 
be  classed  as  her  tort,  in  the  commis- 
sion of  which  he  did  not  participate.' 
She  could  not  keep  the  dog  without 
his  consent  and  participation.  Hence, 
the  case  is  not  brought  within  the  pro- 
visions of  the  statute/' 

In  McLaughlin  v.  Kent  (1890)  162 


Mass.  7,  25  N.  E.  18,  an  action  against 
hi|sband  and  wife  for  injuries  inflicted 
by  a  dog  belonging  to  the  husband,  and 
kept  on  premises  owned  by  the  wife,  the 
court  says :  "A  wife  i»  not  necessarily, 
as  matter  of  law,  a  keeper  of  dogs 
which  her  husband  owns  and  keeps  on 
premises  which  she  owns,  and  which 
both  occupy  as  husband  and  wife,  al- 
though she  carries  on  a  separate  busi- 
ness upon  the  premises.  It  was  a  ques- 
tion of  fact  for  the  jury  whether  the 
wife  was  the  keeper  of  the  dogs,  and 
the  ruling  that,  'if  they  were  her  hus- 
band's dogs,  and  he  kept  them  there 
against  her  consent,  and  contrary  to 
her  consent,  and  she  did  nothing  to 
maintain  or  keep  them, — did  not  give 
them  food,  or  protect  them,  or  provide 
for  them  in  any  way, — she  should-  not 
be,  in  the  sense  of  the  law,  a  keeper  of 
the  dogs,'  was  correct." 

In  Mclntire  v.  Leland  (1918)  229 
Masa  348, 118  N.  £.  665,  it  is  held  that 
the  mere  ownership  of  a  farm  by  the 
wife,  upon  which  a  dog  which  attacked 
and  injured  the  plaintiff  was  kept  by 
the  husband,  is  not  sufiicient  to  raise 
an  inference  of  joint  keeping  by  the 
wife  with  the  husband,  and  thereby 
overcome  the  presumption  of  the  exer- 
cise of  dominant  authority  by  the 
husband,  and  of  wifely  compliance. 

In  Boler  v.  Sorgenfrei  (1904)  86  N. 
Y*  Supp.  180,  an  action  against  hus- 
band and  wife  for  injuries  inflicted  by 
a  vicious  dog  kept  upon  premises  where 
the  defendant  resided  and  the  husband 
kept  a  grocery  store,  it  was  held  that 
the  complaint  was  properly  dismissed 
as  against  the  wife,  where  the  evidence 
was  utterly  insufiicient  to  connect  her 
with  the  ownership  of  the  dog. 

In.  Emmons  v.  Stevane  (1906)  73  N. 
J.  L.  349,  64  Atl.  1014,  the  rule  of  the 
common  law  that  a  tort  committed  by 
the  wife  in  the  presence  of  her  husband 
is  presumed  to  be  the  result  of  coer- 
cion on  his  part,  and  his  coercion  ex- 
cuses her  from  liability,  is  said  to  pre- 
vail in  full  force  in  New  Jersey,  and  is 
applied  to  excuse  a  wife  from  liability 
for  injuries  inflicted  by  a  dog  upon  one 
whom  she  and  her  husband  had  induced 
to  assume  the  care  of  the  dog  by  false 
representations  that  it  was  perfectly 
gentle.     The  action  was  against  both 
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husband  and  wife;  and  the  husband 
having  been  held  not  liable  on  other 
grounds,  a  joint  judgment  in  their 
favor  was  rendered.  On  appeal  (1909) 
77  N.  J.  L.  570,  24  L.R.A.  (N.S.)  458,  73 
Atl.  544,  18  Ann.  Gas.  812,  however,  it 
was  held  that  the  husband  was  liable 
and  the  judgment  was  reversed ;  but  the 
appellate  court  stated  that  it  was  satis- 
lied  with  the  disposition  made  by  the 
lower  court  of  the  question  of  the  wife's 
liability,  and  ordered  judgment  entered 
again  in  her  favor. 

In  Hornbein  v.  Blanchard  (1893)-  4 
Colo.  App.  92;  35  Pac.  187,  a  judgment 
against  husband  and  wife  for  injuries 
inflicted  by  a  vicious  dog  kept  on  the 
premises  was  sustained. 

In  Valentine  v.  Cole  (1886)  1  N.  Y. 
S.  R.  719,  it  is  held  that  a  married 
woman  who  owns  the  premises  on  which 
she  and  her  husband  reside  is  liable  to 
one  who  is  bitten  by  a  dog  owned  by  the 
husband  and  kept  on  the  premises. 

In  Hopper  v.  Crocker  (1919)  —  Ala. 
App.  — ,  85  So.  843,  the  court  sustained 
3,  judgment  against  husband  and  wife 
for  injuries  inflicted  by  a  dog  which 
they  had  negligently  permitted  to  run 
at  large,  and  distinguishes  the  case  of 
Strouse  v.  Leipf  (Ala.)  sUpra,  on  the 
ground  that  in  that  case  the  charge  was 
of  being  the  owners  or  keepers  of  a 
dangerous  animal,  without  setting  up 
any  particular  act  of  negligence,  while, 
in  the  instant  case,  a  special  act  of  neg- 
ligence is  charged  against  both  defend- 
ants in  permitting  the  animal  to  run  at 
large. 

In  Carrow  v.  Haney  (1920)  —  Mo. 
App.  — ,  219  S.  W.  710,  it  was  held  that 
where  a  wife,  in  the  absence  of  her 
husband,  permitted  a  vicious  dog  kept 
upon  the  premises  to  run  loose  and  un<* 
guarded  thereon,  knowing  that  persons 
were  likely  to  come  upon  the  premises, 
her  negligence  in  so  doing  would  concur 
with  the  negligence  of  her  husband  in 
keeping  the  dog,  so  as  to  render  her  lia- 
ble to  one  who  was  bitten  by  the  dog, 
while  lawfully  upon  the  premises. 

In  Quitty  v.  Battle  (1892)  185  N.  Y. 
201,  17  L.R.A.  521,  32  N.  E.  47,  1  Am. 
Neg.  Cas.  177,  afHrming  as  to  the  point 
here  considered  (1891)  61  Hun,  164,  15 
N.  Y.  Supp.  765,  it  is  held  that  a  mar- 
ried woman  who  harbors  a  vicious  dog 


on  premises  belonging  to  her,  with 
knowledge  of  its  vicious  character,  is 
liable  to  one  who  is  bitten  by  it,  even 
though  the  dog  is  owned  by  her  hus- 
band; the  court  saying  that,  under  the 
Married  Woman's  Act,  if  her  husband 
"keeps  upon  her  premises  a  ferocious 
animal,  she  has  the  same  authority  and 
law  to  protect  herself  against  this  in- 
fringement of  her  property  rights  as 
against  a  like  trespass  by  a  neighbor." 

The  opinion  in  Hugron  v.  Statton 
(1900)  Rap.  Jud.  Quebec  18  C.  S.  200, 
is  not  set  out  in  the  published  report, 
but  the  headnote  states  that  it  was  held 
that  ''a  wife,  separate  as  to  property,  is 
liable  for  damages  caused  by  a  vicious 
dog  belonging  to  her  husband,  and  har- 
bored at  the  common  domicil,  which  is 
her  private  property,  particularly  when 
it  is  proved  that  the  dog  was  so  har- 
bored not  only  without  any  objection  or 
protest  on  her  part,  but  with  her  full 
consent  and  approval,  notwithstanding 
that  she  had  f  uU  knowledge  of  the  dan- 
gerous character  of  the  dog." 

In  Shaw  v.  McCreary  (1890)  19  Ont 
Rep.  39,  it-  is  held  that  a  wife  ^o,  with- 
out objection,  permits  her  husband  to 
keep  upon  premises  owned  by  her  as  her 
separate  property  a  bear  which  escapes 
therefrom,  is  liable  to  one  who,  while 
on  the  public  street,  is  attacked  and  in- 
jured by  the  bear. 

g.  Malicitms   prosecution;   abuse   of 

process. 

In  Cassin  v.  Delany  (1868)  38  N. 
Y.  178,  reversing  on  other  grounds 
(1861)  1  Daly,  224,  an  action  against 
husband  and  wife  for  malicious  prose- 
cution, in  which  the  wife  claimed  ex- 
emption from  liability  on  the  ground 
that  she  had  acted  under  the  coercion  of 
her  husband,  the  court  says :  ''The  au- 
thorities are  clear  that,  when  a  tort  or 
a  felony  of  any  inferior  degree  is  com- 
mitted by  the  wife  in  the  presence  and 
by  the  direction  of  her  husband,  she  is 
not  personally  liable.  To  exempt  her 
from  liability,  both  of  these  concurrent 
circumstances  must  exist;  to  wit,  the 
presence  and  the  command  of  the  hus- 
band. An  offense  by  his  direction,  but 
not  in  his  presence,  does  not  exempt 
her  from  liability;  nor  does  his  pres- 
ence, if  unaccompanied  by  his  direction. 


ANNO.— WIFE'S  LIABILITY  FOR  HUSBAND'S  TORTS. 


148& 


His  presence  furnishes  evidence^  and 
affords  a  presumption  of  his  direction, 
but  it  id  not  conclusive,  and  l^e  truth 
may  be  established  by  competent  evi- 
dence." 

In  Crawford  v.  Doggett  (1891)  82 
Tex.  139,  27  Am.  St.  Rep.  859,  17  S.  W. 
929,  the  rule  that  a  wife  is  liable  for 
her  torts  unless  she  acts  under  the  coer- 
cion of  her  husband  is  held  to  render 
the  wife  liable  for  the  consequence  of 
the  wrongful  suing  out  of  a  writ  of  se- 
questration by  her  husband  and  herself. 

See  also  Vine  v.  Saunders  (1837)  4 
Bing.  N.  C.  96,  132  Eng.  Reprint,  726, 
6  Dowl.  P.  C.  233,  3  Hodges,  291,  2  Jur. 
136,  7  L.  J.  C.  P.  N.  S.  30,  5  Scott,  869, 
set  out  supra,  under  VIII.  b. 

h.  Trespass;  forcible  entry  and  detainer. 

In  Carter  v.  Jackson  (1876)  56  N.  H. 
364,  an  action  of  trespass  quare  clau- 
sum,  the  court  overruled  an  objection 
that  the  action  could  not  be  sustained 
against  the  defendant  because  they 
were  husband  and  wife,  saying:  "In 
actions  of  trespass,  both  may  be  sued 
for  the  joint  act;  and  for  assault  and 
other  wrongs,  where  two  may  occur, 
the  husband  and  wife  may  be  sued 
jointly  for  the  acts  of  both." 

In  Henderson  v.  Wendler  (1893)  39 
6.  C.  555,  17  S.  E.  851,  an  action 
against  husband  and  wife  for  trespass 
in  entering  upon  lands  of  the  wife, 
which  had  been  leased  to  the  plaintiff, 
and  in  plowing  up  this  land  after  it  had 
been  planted  by  the  plaintiff,  in  which 
it  appeared  that  the  husband  plowed  up 
the  land,  while  his  wife  walked  behind 
him  with  a  gun  in  her  hand,  the  court 
sustained  a  judgment  against  both  hus- 
band and  wife,  as  against  an  objection 
that  a  married  woman  cannot  be  made 
liable  for  a  tort  committed  in  the  pres- 
ence of  her  husband,  holding  that  the 
facts  showed  that  she  did  not  act  under 
the  compulsion  of  her  husband,  but  de- 
liberately and  freely;  and  that,  under 
such  conditions,  the  rule  freeing  her 
from  liability  did  not  apply. 

In  Tilton  v.  Barrell  (1882)  8  Sawy. 
412,  14  Fed.  609,  it  is  held  that  an 
allegation  in  the  complaint  in  an  action 
for  ejectment  that  the  defendants  are 
husband  and  wife  does  not  render  it  de- 
murrable as  to  the  wife,  on  the  ground 


that  she  is  improperly  joined  with  her 
husband.  The  court  refers  to  the  stat- 
ute of  the  state  in  which  the  property 
was  situated,  relieving  the  wife  of  all 
civil  disability  not  imposed  upon  the 
husband,  but  says  that,  even  under  the 
conmion  law,  an  unlawful  occupation  by 
a  married  woman  did  not  so  merge  with 
that  of  her  husband  that  the  law  could 
not  take  cognizance  of  it  and  give  relief 
against  it  directly,  and  applies  the  rule 
that  for  "trespass,  which  may,  in  legal 
contemplation,  be  committed  by  two 
persons  conjointly,  and  for  which  sev- 
eral persons  may  be  jointly  sued,  the 
husband  and  wife  may  be  sued  jointly 
for  the  act  of  both." 

In  State,  Hildreth,  Prosecutor,  v. 
Camp  (1879)  41  N.  J.  L.  306,  a  pro- 
ceeding on  certiorari  to  remove  convic- 
tion  for  forcible  entry  and  detainer,  the 
relators  being  husband  and  wife,  the 
court  refused  to  set  aside  the  conviction 
on  the  ground  that  the  wife  of  the  re- 
lator was  presumed  to  have  acted  under 
her  husband's  coercion,  and  that  there- 
fore the  suit  could  be  maintained 
against  the  husband  only,  saying :  "If 
the  tort  is  done  by  the  wife,  in  the  com- 
pany of  the  husband,  the  law  presumes 
coercion  on  his  part,  or  his  direction  to 
the  wife,  which  excuses  her  from  liabil- 
ity; but  such  presumption  is  not  con^ 
elusive,  and  may  be  rebutted  by  proof* 
The  presence  and  command  of  the  hus- 
band must  concur  to  justify  the  exemp- 
tion of  the  wife  from  responsibility. 
An  offense  by  his  direction,  but  not  In 
his  presence,  or  in  his  presence,  but  not 
by  his  direction,  is  not  within  the  rule 
which  gives  immunity  to  her.  .  .  . 
The  evidence  which  was  offered  on  the 
trial  below  is  not  here,  and  it  may  be 
that  there  was  proof  that  the  wife  acted 
without  the  command  of  her  husband. 
No  error,  therefore,  is  manifest  in  this 
respect." 

In  Smith  v.  Sanders  (1876)  56  N.  H. 
339,  the  court,  acting  on  the  rule  that 
husband  and  wife  may  together  be 
guilty  of  torts  in  which  the  wife,  as 
matter  of  fact,  does  not  act  under  the 
control  of  her  husband,  held  good  as 
against  general  demurrer  a  declaration 
in  a  proceeding  against  husband  and 
wife,  alleging  a  joint  disseisin  by  them. 

In  State  v.  Harvey  (1824)  3  N.  H. 
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66,  it  is  held  that,  so  far  as  redress  for 
a  private  wrong  done  by  a  husband  and 
wife  jointly  is  sought  by  the  process  of 
forcible  entry  and  detainer,  the  wife 
may  be  made  a  party,  but  that  no  fine 
could  be  imposed  upon  the  wife,  since, 
in  such  case,  she  must  be  presumed  to 
act  by  her  husband's  coercion. 

i.  MiaceUaneatMs* 

i 

In  Simmons  v.  Brown  (1858)  5  R  L 
299,  73  Am.  Dec.  66,  an  action  against 
husband  and  wife  for  raising  a  dam  on 
lands  belonging  to  the  wife,  in  the  pos- 
session of  the  husband,  and  thereby  im- 
peding the  operation  of  the  mill  of  an 
upper  proprietor,  the  court  says :  "The 
question,  therefore,  which  is  here  made, 
is  whether  a  married  woman  can  be 
jointly  guilty  with  her  husband  of  a 
wrong  of  this  kind;  in  effect,  whether 
she  can  be  guilty  with  him  of  any  tres- 
pass.'' The  conclusion  reached  by  the 
court  is,  that  husband  and  wife  may  be 
joined  in  all  actions  in  which  two  or 
more  persons  may  be  jointly  guilty,  and 
may  be  charged  jointly, 
i  In  Blakeslee  v.  Tyler  (1887)  55 
Conn.  397,  11  Atl.  855,  it  is  held  that, 
under  a  statute  making  a  married 
woman  liable  for  any  tort  committed  by 
her  without  the  actual  coercion  of  her 
husband,  such  actual  coercion  is  neces- 
sary to  excuse  a  wife,  even  though  she 
acts  in  concert  with  her  husband;  and 
that  where  the  facts  showed  that,  in  or- 
der to  inclose  lands  of  the  wife,  bars 
had  been  put  across  a  highway,  and 
that,  upon  their  being  thrown  down,  the 
husband  and  wife  started  together  to 
replace  them,  but  that  she  reached  them 
first,  and  put  up  a  part  of  them  alone, 
he  merely  saying  to  her,  "Put  them  up," 
there  was  no  coercion  which  would  re- 
lieve her  from  liability. 

In  Steinhauser  v.  Spraul  (1894)  127 
Mo.  541,  27  L.R.A.  441,  28  S.  W.  620, 
it  is  held  that  a  married  woman  is  not 
liable  for  injuries  received  by  a  serv- 
ant employed  by  her  husband  in  falling 
from  a  ladder  which  was  not  of  the 
right  length  for  the  purpose  for  which 
it  was  being  used,  although,  at  the  time 
of  the  fall,  he  was  engaged  in  carrying 
out  an  order  given  by  her.  The  court 
says :    "There  are  cases    .    .    .    where 


husband  and  wife,  either  one  or  both,  as 
the  circumstance  happened,  have  been 
held  liable  for  their  joint  or  several 
torts.  .  .  .  But  in  none  of  those 
cases,  and  in  none  which  a  careful  re- 
search has  been  able  to  discover;  has  a 
single  instance  been  found  where  a 
wife,  in  giving  her  orders  in  and  about 
her  household  affairs  to  one  'of  her 
domestics,  has  been  held  liable  for  in- 
juries resulting  to  such  servant.  .  .  . 
And  certainly  the  nonliability  of  the  de- 
fendant wife  ought  to  be  the  dominant 
principle  in  surroundings  such  as  this 
record  presents.  Here  defendant  was 
environed  by  the  confines  of  a  narrow 
and  limited  authority.  She  was  'sub- 
dued to  the  very  quality  of  her  lord.' 
She  was  the  mouthpiece  of  her  husband, 
as  much  so  as  if  she  had  said,  'Anna, 
my  husband  says  go  up  and  get  down 
the  pigeons;'  in  which  case  it  would 
hardly  be  contended  that  defendant 
could  have  been  held  liable  to  an  action. 
The  premises  considered,  it  seems  to  me 
that  the  circumstances  in  evidence,  as 
disclosed  by  the  record,  show  no  liabil- 
ity on  the  part  of  def  endant»  when  con- 
sidered as  acting  as  the  implied  agent 
of  her  husband." 

In  Jones  v.  Monson  (1909)  137  Wis. 
478,  129  Am.  St.  Rep.  1082,  119  N.  W. 
179,  an  action  against  huabaiid  and  wife 
by  their  son-in-law,  for  alienation  of 
the  affections  of  his  wife,  the  court  re- 
jects the  contention  of  the  defendant, 
that  a  wife  is  incapable  of  being  guilty 
of  a  wrong  jointly  with  her  husband,  be- 
cause of  the  ancient  presumption  that 
what  a  wife  does  in  that  regard  in  her 
husband's  presence,  or  so  near  by  as  to 
be  within  his  influence,  is  presumed  to 
be  under  coercion  of  his  will,  and  that 
husband  and  wife  cannot  be  guilty  of 
conspiracy,  since  that  rule  is  limited  to 
criminal  cases  where  conspiracy  is  the 
gist  of  the  offense,  and  holda  that  hus- 
band and  wife  accomplishing,  by  con- 
cert of  action,  deprivation  of  another 
of  his  marital  rights,  are  both  liable 
for  the  resulting  damage. 

In  Mahoney  v.  Roberts  (1908)  86 
Ark.  130,  110  S.  W.  225,  it  was  held 
that  a  wife  who»  without  coercion  from 
her  husband,  aids  him  in  violating  a 
contract  with  a  third  person  to  refrain 
from  engaging  in  competition  with  him. 
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where  she  does  so  for  the  purpose  of  in- 
juring the  latter,  or  for  the  purpose  of 
obtaining  some  benefit  for  herself  at 


his  expense,  is  guilty  of  an  actionable 
wrong,  and  liable  for  damages. 

M.A.L. 


OLIVE  LOUDON  et  al.,  Appts., 

V. 

DR.  M.  J.  SCOTT  et  al.,  Respts. 

Montana  Supreme  Court '^December  IS,  1090. 
(58  Mont.  645,  194  Pac.  488.) 

Evidence  — -  death  under  anesthetic 

1.  Negligence  on  the  part  of  a  surgeon  cannot  be  inferred  from  the 
fact  alone  that  a  patient  died  under  the  anesthetic. 
[See  note  on  this  qiiestion  beginning  on  page  1493.] 


Trial  —  when  cause  withdrawn  from 
jury. 

2.  A  cause  should  never  be  with- 
drawn from  the  jury  unless  it  appears, 
as  matter  of  law,  that  a  recovery  can- 
not be  had  upon  any  view  of  the  facts 
which  the  evidence  reasonably  tends 
to  establish. 

— when  nonsuit  granted. 

S.  A  nonsuit  should  be  granted  if  the 
evidence  is  so  unsubstantial  that  the 
court  would  feel  compelled  to  set  aside 
a  verdict  if  one  should  be  returned  for 
plaintiff. 

[See  20  R.  C.  L.  166-168.] 

Phsrsician  and  surgeon  —  basis  of  mal- 
practice action. 

4.  The  gist  of  a  malpractice  action  is 
negligence,  and  actionable  negligence 
arises  only  from  breach  of  legal  duty. 

[See  20  R.  C.  L.  7;  21  R.  C.  L.  379.] 

—measure  of  care  required. 

5.  A  surgeon  must  exercise  towards 
his  patient  such  reasonable  care  and 
skill  as  is  usually  exercised  by  surgeons 
of  good  standing  in  the  community  in 
which  he  resides. 

[See  21  R.  C.  L.  381,  385.] 

Evidence  —  negligence  of  surgeon  — 
admission. 

6.  An  admission  by  a  surgeon  who 
lost  a  patient  when  attempting  to  ad- 
minister an  anesthetic  to  him,  that  he 
knew  that  his  alcoholic  condition  greatly 
increased  the  danger,  does  not  show 
that  he  did  not  act  in  conformity  to  the 
requirements  of  good  surgery,  or  that 
he  did  not  exercise  ordinary  care,  skill, 
ability,  or  diligence. 


—  presumption  of  negligence. 

7.  No  presumption  of  negligence  in 
administering  an  anesthetic  to  a  man  in 
an  alcoholic  condition  arises  from  the 
fact  that  it  was  dangerous  to  do  so, 
since  there  is  an  element  of  danger  in 
every  instance  where  a  patient  is  an- 
esthetized. 

—  res  ipsa  loquitur. 

8.  The  maxim  "res  ipsa  loquitur"  has 
no  application  to  death  bf  a  patient  un- 
der an  anesthetic. 

— burden  of  proof  —  negligence  of 
surgeon. 

9.  One  seeking  to  hold  i^  surgeon  lia- 
ble for  the  death  of  his  patient  has  the 
burden  of  proving  negligence  on  his 
part,  and  that  it  was  the  proximate 
cause  of  the  death. 

[See  21  R.  C.  L.  406,  407.] 

—  necessity  of  expert. 

10.  Expert  evidence  is  necessary  to 
show  negligence  of  a  surgeon  in  admin* 
istering  an  anesthetic  to  an  alcoholic 
patient,  and  that  such  negligence  proxi- 
mately caused  his  death. 

Physician  and  surgeon  —  liability  for 
accident  -*  exercise  of  bmia  fide 
judgment. 

11.  A  surgeon  who  exercises  a  bona 
fide  judgment  as  to  the  safety,  under 
the  circumstances,  of  administering  an 
anesthetic  to  a  patient,  after  learning 
all  the  facts  as  to  his  condition,  and  the 
necessity  for  so  doing,  is  not  answerable 
for  a  fatal  result  of  his  act 

[See  21  R.  C.  L.  391.] 
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Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Silver 
Bow  County  (Ljmch,  J.)  in  favor  of  defendants  and  from  an  order  denying 
a  new  trial,  in  an  action  brought  to  recover  damages  for  alleged  malprac- 
tice.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  O.  Davies  for  appellants.  damages  and  cannot  be  held  for  mal- 

Messrs.     Walker    &    Walker    and     practice  where  the  patient  does  not  obey 


Kremer,  Sandersy  &  Kremer,  for  re- 
spondent Scott: 

In  an  action  for  malpractice  there 
can  be  no  recovery  without  expert  medi- 
cal testimony  to  show  lack  of  requisite 
skill  and  care  on  the  part  of  the  defend- 
ant. 

Miller  v.  Toles,  188  Mich.  252, 
L.R.A.1915C,  595,  150  N.  W.  118;  Mc- 
Graw  V.  Kerr,  23  Colo.  App.  163,  128 
Pac.  870 ;  Ewing  v.  Goode,  78  Fed.  442 ; 
Ball  V.  Skinnef,  134  Iowa,  298,  111  N. 
W.  1022;  Zoterell  v.  Repp,  187  Mich. 
319,  153  N.  W.  692;  Sheldon  v.  Wright, 
80  Vt.  298,  67  Atl.  807;  Wilfcins  v. 
Brock,  81  Vt.  332,  70  Atl.  572;  Lyon  v. 
Rhode  Island  Co.  38  R.  I.  252,  L.R.A. 
1916A,  983,  94  Atl.  893 ;  Dorris  v.  War- 
ford,  124  Ky.  768,  9  L,R.A.(N.S.)  1092, 
100  S.  W.  312,  14  Ann.  Cas.  602; 
Pelky  V.  Palmer,  109  Mich.  561, 
67  N.  W.  561;  Carpenter  v.  Blake, 
10  Hun,  359;  Whitesell  v.  Hill,  101 
Iowa,  629,  37  L.R.A,  830,  70  N.  W. 
750,  2  Am.  Neg.  Rep.  134;  Force  v. 
Gregory,  63  Conn.  167,  22  L.R.A.  343,  38 
Am.  St.  Rep.  871,  27  Atl.  1116;  Hathorn 
V.  Richmond,  48  Vt.  557;  Gates  v. 
Fleischer,  67  Wis.  504,  30  N.  W.  674; 
Nelson  v.  Harrington,  72  Wis.  591,  1 
L.R.A.  719,  7  Am.  St.  Rep.  900,  40  N.  W. 
228;  Hierr  v.  Stietes,  91  Ohio  St.  127, 
110  N.  E.  252;  Spain  v.  Burch,  169  Mo. 
App.  94, 154  S.  W.  172 ;  Leighton  v.  Sar- 
gent, 27  N.  H.  460,  59  Am.  Dec.  388; 
Becker  v.  Janinski,  27  Abb.  N.  C.  45, 15 
N.  Y.  Supp.  675 ;  Wells  v.  World's  Dis- 
pensary  Medical  Asso.  9  N.  Y.  S«  R. 
452;  Nickerson  v.  Gerrish,  114  Me.  854, 
96  Atl.  235;  Fisher  v.  NiccoUs,  2  111. 
App.  484. 

Had  the  testimony  shown  negligence 
upon  the  part  of  Dr.  Langdon,  for  such 
negligence  upon  his  part  Dr.  Scott 
would  not  be  liable,  he  having  no  control 
over  him,  and  Dr.  Langdon  being  an  in- 
dependent operator. 

Myers  v.  Holborn,  58  N.  J.  L.  193,  30 
L.R.A.  345,  55  Am.  St.  Rep.  606,  33  Atl. 
389;  Morey  v.  Thybo,  42  L.R.A.(N.S.) 
483,  118  C.  C.  A.  198,  199  Fed.  760; 
Stokes  V.  Long,  52  Mont.  482,  159  Pac. 
28;  Reynolds  v.  Smith,  148  Iowa,  264, 
127  N.  W.  192. 

The  physician  is  not  responsible  in 


the  instructions  given. 

Whitesell  v.  HiU,  101  Iowa,  629,  37 
L.R.A.  830,  70  N.  W.  750,  2  Anu  Neg. 
Rep.  134;  note  to  Sauers  v.  Smits.  17 
L.R.A.(N.S.)  1242. 

Hdloway,  J.,  delivered  the  opin- 
ion of  the  court: 

On  July  18,  1914,  Dr.  M.  J.  Scott 
caused  an  anesthetic  to  be  adminis- 
tered to  Charles  Loudon,  prepara- 
tory to  performing  a  surgical  opera- 
tion. Loudon  died  from  the  effects 
of  the  anesthetic  before  the  opera- 
tion was  commenced,  and  this  action 
was  thereafter  instituted  to  recover 
damages  for  malpractice.  Issues 
were  joined  and  the  cause  was 
brought  to  trial.  At  the  close  of 
plaintiff's  case  the  court  granted  a 
nonsuit,  and  ordered  judgment  dis- 
missing the  complaint.  From  that 
judgment,  and  from  an  order  deny- 
ing a  new  trial,  plaintiffs  appealed. 

The  surgeon  is  charged  vdth  neg- 
ligence (1)  in  causing  tiie  anesthetic 
to  be  administered  at  the  particular 
time,  when  the  patient  was  in  an 
unfit  physical  condition,  and  (2)  in 
the  manner  in  which  it  was  admin- 
istered; but  there  was  not  any  at- 
tempt made  to  prove  the  second 
charge,  and  we  may  presume  that 
it  was  abandoned. 

Mrs.  Loudon  testified  that  a  few 
days  after  Loudon's  death  she  went 
to  Dr.  Scott  to  procure  a  certificate 
of  death  to  be  used  by  her  in  the 
settlement  of  some  insurance  claim, 
and  that  Dr.  Scott  then  told  her  that 
death  was  not  caused  by  the  injury 
which  Loudon  had  received  on  June 
4,  but  was  produced  by  the  shock  of 
the  anesthetic  administered  while 
Loudon  was  ''in  an  intoxicated  con- 
dition and  suffering  from  acute  al- 
coholism f  that  she  asked  him  why 
he  gave  Loudon  the  anesthetic  while 
he  was  in  that  condition,  and  he  re- 
plied that  he  knew  it  was  dangerr 


LOUDON 

(5<  Mont.  645, 

ous,  but  that  Loudon  was  a  strong, 
healthy  man,  and  he  thought  he 
could  stand  it.  Mrs.  Loudon  also 
testified:  "My  husband  was  a 
strong,  healthy  man,  being  6  feet  11 
inches  tall,  and  weighed  about  176 
pounds;  his  normal  weight  being 
about  200,  210,  or  214,  something 
like  tiiat.  ...  I  don't  know  any- 
thing about  Mr.  Loudon  drinking 
for  the  last  three  weeks  before  his 
death;  I  never  saw  him  drunk. 
.  .  .  Prior  to  the  time  Mr.  Lou- 
don received  this  injury,  he  was  a 
sober  man,  and  worked  daytime; 
worked  steadily;  didn't  lose  any 
time." 

.  A  witness,  Connors,  testified  he 
was  with  Loudon  on  the  afternoon 
of  July  17;  that  Loudon  was  then 
"under  the  influence  of  liquor." 
This  was  immediately  before  Lou- 
don went  to  the  hospital. 

In  addition  to  the  foregoing,  there 
was  introduced,  on  behalf  of  the 
plaintiffs,  the  testimony  which  Dr. 
Scott  had  given  upon  the  trial  of 
two  other  cases,  which  testimony 
may  be  sunmiarized  briefly  as  fol- 
lows: On  June  4,  1914,  Charles 
Loudon  was  taken  to  St.  James  Hos- 
pital suffering  from  a  comminuted 
fracture  of  both  bones  of  the  right 
forearm,  sustained  while  working  in 
one  of  the  mines  in  Butte.  Dr. 
Scott  took  charge  of  the  case,  ap- 
plied temporary  bandages  and 
dressings,  and  later  had  an  X-ray 
picture  taken,  and  determined  that 
a  surgical  operation  would  be  neces- 
sary as  soon  as  the  swelling  in  the 
arm  receded  and  the  soreness  dis- 
appeared sufficiently  to  admit  of  it, 
which  would  require  from  three  to 
four  weeks.  Loudon  returned  to  the 
hospital  frequently  to  have  the 
dressing  changed,  and  at  the  expi- 
ration of  about  four  weeks  Dr.  Scott 
observed  that  he  was  indulging  in 
intoxicating  liquors  to  excess  and 
admonished  him  to  desist,  which  he  ' 
promised  to  do,  but  did  not  do.  An  ; 
appointment  was  made  for  a  definite 
time  for  the  operation,  but  when  the 
time  arrived  Loudon  presented  him- 
self in  an  intoxicated  condition,  and  j 
was  sent  home  with  the  warning 
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that  he  must  desist  from  the  use  of 
intoxicants  in  order  that  the  opera- 
tion might  be  performed  and  his 
arm  saved  from  uselessness.  An- 
other appointment  was  made,  but 
again  Loudon  appeared  at  the  hos- 
pital intoxicated,  and  again  he  was 
sent  home  with  the  like  admonition. 
Whether  he  was  sent  home  a  third 
time  is  not  made  certain.  During 
the  two  or  three  weeks  which  in- 
tervened after  Dr.  Scott  discovered 
that  he  was  drinking  to  excess, 
Loudon  had  suffered  from  acute  al- 
coholism, and  did  not  stop  the  use 
of  intoxicants  until  the  i^temoon  of 
July  17,  when  he  appeared  at  the 
hospital  "more  sober  than  he  had 
been,  but  he  showed  the  effects  of 
drinking,"  and,  accepting  the  advice 
of  Dr.  Scott,  stayed  there  overnight, 
during  which  time  the  doctor  got 
him  in  as  good  condition  as  he  could 
under  the  circumstances.  The  oper- 
ation had  been  delayed  then  two  or 
three  weeks,  solely  on  account  of 
Loudon's  intemperance.  On  the 
morning  of  July  18,  Dr.  Langdon 
and  Dr.  Murphy  prepared  the  pa- 
tient for  Dr.  Scott  to  operate  upon, 
and  to  that  end  administered  to  him 
an  anesthetic.  The  doctors  discov- 
ered presently  that  Loudon  was  not 
progressing  favorably,  and  they  un- 
dertook to  restore  him,  but  without 
avail.  He  had  convulsions,  with 
some  of  the  characteristics  of  an 
alcoholic  fit,  and  died  within  twenty 
minutes. 

The  operation  which  Dr.  Scott 
was  about  to  perform  was  necessary 
to  prevent  the  arm  becoming  use- 
less, and,  in  order  to  perform  it,  it 
was  necessary  that  the  patient  be 
given  an  anesthetic.  The  effect  of 
Loudon's  drinking  was  to  weaken 
his  heart  action,  lower  his  vitality, 
and  make  it  much  more  dangerous 
to  administer  the  anesthetic  to  him. 
The  cause  of  death  was  "the  shock 
from  the  anesthetic,  plus  his  condi- 
tion." If  he  had  refrained  from  the 
use  of  intoxicants  to  excess,  his 
chances  of  recovery  would  have 
been  better,  but  he  still  would  have 
had  to  take  one  chance  in  from 
2,000  to  5,000,  as  everyone  does  who 
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takes  an  anesthetic.  Dr.  Scott  also 
testified :  "I  had  sole  charge  of  Mr. 
Loudon.  A  doctor  knows  when  it 
is  safe  to  put  a  man  on  the  operating 
table." 

This  is  substantially  an  epitome 
of  the  evidence  so  far  as  it  refiects 
upon  the  question  of  negligence. 

Counsel  for  appellants  in  his  brief 
makes  the  statement  that  Dr.  Scott 
also  testified  that  he  could  have 
placed  Loudon  in  the  hospital  at  any 
time  he  desired  and  removed  the 
condition  which  caused  his  death. 
By  this  we  presume  that  counsel 
contends  that  Dr.  Scott  testified  that 
he  could  have  kept  Loudon  in  the 
hospital  a  sufficient  length  of  time 
to  remove  the  effects  of  his  intem- 
perance sufficiently  to  make  the  ad- 
ministration of  the  anesthetic  a 
safer  operation.  But  the  record, 
which  is  cited  by  counsel,  does  not 
justify  the  statement.  It  discloses 
that  a  question  was  propounded  to 
Dr.  Scott,  evidently  intended  to 
elicit  information  of  that  character ; 
that  an  objection  was  interposed 
and  sustained,  and  this  question  was 
then  asked  and  answered : 

Q.  Why  didn't  you  keep  him  in 
the  hospital  and  take  charge  of  the 
case  until  such  time  as  the  condi- 
tions were  favorable  for  operating 
on  him  ? 

A.  We  did  have  him  in  one  time, 
and  he  wanted  to  go  home,  and  there 
was  no  objection  in  his  condition  to 
his  going  home;  there  was  nothing 
in  his  condition,  in  his  injury  or  his 
condition,  that  would  prevent  his 
going  home ;  he  wanted  to  go  home. 
As  to  his  condition  of  intoxication 
when  he  came  to  the  hospital,  he 
was  not  what  would  be  called  par- 
alysed drunk.  He  had  been  drink- 
ing sufficiently  that  his  breath 
showed  very  badly  that  he  had  been 
drinking;  his  face  showed  it;  his 
face  continued  flush;  and  his  talk 
showed  it.  He  was  a  little  bit  un- 
steady, but  not  so  that  he  couldn't 
walk.  One  could  remove  most  of 
that  condition  probably  in  twenty- 
four  hours. 

Whether  this  statement  relates  to 


Loudon's  visit  to  the  hospital  on 
July  17,  to  some  prior  visit,  or  to 
his  visits  generally  during  the  last 
two  or  three  weeks  of  his  life,  is 
left  to  conjecture. 

It  is  the  rule  in  this  jurisdiction 
that  a  case  should  never  be  with- 
drawn from  the  jury  unless  it  ap- 
pears as  a  matter  of  law  that  a 
recovery  cannot  be 
had  upon  any  view  SriU-^JftSl 
of  the  facts  which  f ~;r"  '~"" 
the  evidence  reason- 
ably  tends   to   establish    (Stewart 
V.  Stone  &  W.  Engineering  Corp. 
44    Mont.    160,    119    Pac.    568,   2 
N.    C.    C.    A.    279) ;    but    when- 
ever   there    is    not    any    evidence 
in   support   of   plaintiffs  case,   or 
the    evidence    is    so    unsubstantial 
that  the  court  would  feel  compelled 
to  set  aside  a  ver- 
dict, if  one  should  J^ilntJd?**"*** 
be      returned     for 
plaintiff,  a  nonsuit  should  be  granted 
(Escallier  v.  Great  Northern  R.  CJo. 
46  Mont.  238,  127  Pac.  458,  Ann. 
Cas.  1914B,  468).    Does  this  evi- 
dence, yiewed  in  the  light  most  fa- 
vorable to  plaintiffs,  reasonably  tend 
to  establish  the  negligence  charged 
against  Dr.  Scott? 

The  consensual  transaction  from 
which  arises  the  relation  of  physi- 
cian and  patient  does  not  imply  ab- 
solute liability.    A  physician  is  not 
an  insurer,  and  a  malpractice  case 
does  not  differ  in  its  essential  in- 
gredients from  any  other  action  for 
damages  arising  from  negligence. 
The  law  does  not  presuppose  that 
for  every  injury  there  must  be  a 
recovery    in    dam-        ^^  ^^ 
ages.     The  gist  of  •«nreoi!^b^!lS? 
this  action  is  negli-  JctlSi!*'**"** 
gence,   and   action- 
able negligence  arises  only  from  a 
breach  of  legal  duty.     Jonosky  v. 
Northern  P.  R.  Co.  57  Mont.  63, 187 
Pac.  1014. 

What,  then,  was  the  legal  duty 
which  Dr.  Scott  owed  to  Charles 
Loudon?  In  Hansen  v.  Pock,  57 
Mont.  61,  187  Pac.  282,  tiiis  court 
said :  ''It  is  the  rule,  recognized  by 
the  courts  generally,  that  when  one 
holds  himself  out  as  a  physician  or 
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sui*6reon,  whether  licensed  or  not, 
and  accepts  empIo3mient  as  such  to 
treat  a  patient,  he  assumes  toward 
the  patient  the  obligation  to  exer- 
cise such  reasonable 
7i!!?e'^renired.      c^^e    and    skiU    in 

that  behalf  as  is 
usually  exercised  by  physicians  or 
surgeons  of  good  standing,  of  the 
same  system  or  school  of  practice 
in  the  community  in  which  he  re- 
sides, having  due  regard  to  the  con- 
dition of  medical  or  surgical  science 
at  that  time." 

The  same  rule  is  expressed  in 
somewhat  different  terms  by  the 
supreme  court  of  New  York,  in 
MacKenzie  v.  Carman,  103  App. 
Div.  246,  92  N.  Y.  Supp.  1063,  as 
follows:  "The  law  thus  requires  a 
surgeon  to  possess  the  skill  and 
learning  which  is  possessed  by  the 
average  member  of  the  medical  pro- 
fession in  good  standing,  and  to 
apply  that  skill  and  learning  with 
ordinary  and  reasonable  care.  He 
is  not  liable  for  a  mere  error  of 
judgment,  provided  he  does  what  he 
thinks  is  best  after  a  careful  exami- 
nation. He  does  not  guarantee  a 
good  result,  but  he  promises  by  im- 
plication to  use  the  skill  and  learn- 
ing of  the  average  physician,  to  ex- 
ercise reasonable  care,  and  to  exert 
his  best  judgment  in  the  effort  to 
bring  about  a  good  result." 

That  language  is  quoted  approv- 
ingly in  Staloch  v.  Holm,  100  Minn. 
276,  9  L.R.A.(N.S.)  712,  111  N.  W. 
264,  and  in  McAlinden  v.  St  Marie's 
Hospital  Asso.  28  Idaho,  657,  156 
Pac.  115,  Ann.  Cas.  1918A,  380.  To 
the  same  effect  is  the  text  in  21 
R.  C.  L.  381,  and  30  Cyc.  1570.  See 
also  Pike  v.  Honsinger,  155  N.  Y. 
201,  63  Am.  St.  Rep.  655,  49  N.  E. 
769. 

Isolated  cases  may  be  found  in 
which  loose  language  is  employed  to 
the  effect  that  the  physician  owes 
to  the  patient  the  duty  to  exercise 
his  best  care,  skill,  and  ability ;  but 
the  doctrine  is  as  illogical  as  the 
practical  application  of  the  rule 
would  be  ridiculous.  As  said  by  the 
Kentucky  court  of  appeals,  in  Dor- 
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ris  V.  Warford,  124  Ky.  768,  9 
L.R.A.(N.S.)  1090,  100  S.  W.  312, 
14  Ann.  Cas.  602 :  "No  man  is  al- 
ways at  his  best.  One  who  employs 
a  professional  man  may  expect  from 
him  the  ordinary  care  and  skill  of 
his  profession.  He  is  liable  if  he 
does  not  give  this,  but  more  cannot 
be  demanded.  If  the  physician  is 
responsible  in  any  case  where  he 
does  not  exercise  his  best  skill  and 
ability,  then  it  will  be  a  material 
inquiry,  and  evidence  may  be  offered 
to  show  what  is  his  best  skill  and 
ability.  This  would  be  to  introduce 
into  the  case  a  new  and  confusing 
issue,  which  has  never  been  allowed. 
When  a  person  employs  a  physician, 
the  law  implies  an  agreement  on  his 
part  to  exercise  the  ordinary  care 
and  skill  of  the  profession.  The 
implied  contract  goes  no  further, 
and  there  is  no  liability  on  his  part 
if  the  implied  contract  has  not  been 
broken.  Were  it  otherwise,  there 
would  be  no  fixed  rule  in  cases  of 
this  sort,  and  in  every  case  the  re- 
sult would  depend,  not  on  the  con- 
tract implied  by  law  between  the 
parties,  but  on  the  proof  in  that  case 
as  to  the  skill  and  ability  of  the 
physician.  It  is  no  defense  to  the 
physician  that  he  used  his  best  skill 
and  ability  if  he  fell  short  of  the 
legal  standard,  and  there  is  no  lia- 
bility on  his  part  if  his  care  and 
skill  come  up  to  the  legal  standard." 

The  object  of  the  law  on  the  one 
hand  is  to  guard  the  patient  against 
the  wrongful  practice  of  ignorant  or 
negligent  men  who  hold  themselves 
out  as  physicians  or  suigeons,  and 
on  the  other  to  protect  the  faithful 
practitioner  of  ordinary  learning, 
skill,  and  ability  from  loss  in  repu- 
tation or  purse  on  account  of  mat- 
ters for  which  it  would  be  unreason- 
able to  hold  him  responsible.  Heath 
V.  Glisan,  3  Or.  64. 

Having  determined  the  ^standard 
of  legal  duty,  there  remains  but  the 
inquiry :  In  what  respect,  if  at  all, 
did  Dr.  Scott  fail  to  measure  up  to 
that  standard?  What  did  he  do  or 
fail  to  do  that  was  not  consonant 
with  good  practice  or  approved  sur- 
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gery?  There  is  not  even  a  sugges- 
tion in  the  evidence  that  he  did  not 
possess  that  reasonable  degree  of 
learning  and  skill  which  was  ordi- 
narily possessed  by  the  members  of 
his  profession  in  good  standing  in 
tiiie  locality  where  he  practised ;  but 
it  is  cont^ded  that  he  did  not  use 
reasonable  care  and  diligence  in  the 
exercise  of  his  skill  and  the  appli- 
cation of  his  learning  to  accomplish 
the  purpose  of  his  employment. 

There  is  not  any  controversy  in 
the  evidence  which  tends  to  prove 
the  condition  of  the  patient  prior  to 
his  injury  on  June  4,  the  character 
and  extent  of  his  injury,  the  method 
of  treatment  adopted,  the  instruc- 
tions given  to  the  patient,  the  con- 
duct and  condition  of  the  patient 
during  the  six  weeks  preceding  July 
18  and  on  that  date,  and  the  result 
which  followed  the  administration 
of  the  anesthetic ;  but  there  was  not 
any  expert  testimony  to  the  effect 
that,  upon  these  admitted  facts,  the 
action  of  Dr.  Scott  in  causing  the 
anesthetic  to  be  administered  to 
Loudon  on  July  18  indicated  the 
exercise  or  want  of  ordinary  care, 
skill,  or  diligence,  as  is  required  in 
malpractice  cases  in  this  jurisdic- 
tion and  elsewhere  generally.  Stev- 
enson v.  Gelsthorpe,  10  Mont.  563, 
27  Pac.  404 ;  Schumacher  v.  Murray 
Hospital,  —  Mont.  — ,  193  Pac.  397 ; 
1  Witthaus  &  Br.  Med.  Jur.  87. 

But  it  is  the  contention  of  appel- 
lants that  they  met  the  requirements 
of  the  rule  fully  by  introducing  the 
admissions  made  by  Dr.  Scott,  to  the 
effect  that  he  knew  that  Loudon's 
intemperance  had  reduced  his  vital- 
ity and  greatly  increased  the  danger 
incident  to  the  administration  of  an 
anesthetic,  and  that  he  knew*  it  was 
dangerous  to  cause  the  anesthetic  to 
be  administered  to  Loudon  on  July 
18,  but  because  of  his  knowledge  of 
the  patient's  physical  condition  he 
felt  justified  in  proceeding  at  that 
time.  That  this  does  not  amount  to 
an  opinion  or  admission  that  the 
treatment — ^the  administration  of 
the  anesthetic   under  the  circum- 


stances— ^was  not  in  conformity  to 
the  requirements  of  „  ,^ 

good  surgery,  or  m-    nevUvenee  mt 

dicated  a  want  of  S3!2KiT;;;. 
ordmary  care,  skill, 
ability,  or  diligence,  is  so  obvious  as 
to  require  no  comment.     No  pre- 
sumption of  negligence  arises  from 
the  fact  that  it  was 
dangerous    to    ad-  "JS'iJSiSl^"  ^' 
minister  the  anes- 
thetic to,  Loudon  on  July  18,  for  the 
evidence  discloses  that  the  element 
of  danger  is  present  in  every  in- 
stance where  a  patient  is  anesttie- 
tized. 

The  gravamen  of  this  case  is  neg- 
ligence, and  negligence  cannot  be 
inferred    from   the 
fact  alone  that  the  l^liS^til^^^ 
patient  died.    Haire 
V.  Reese,  7  Phila.  138;  Bonnet  v. 
Foote,  47  Colo.  282,  28  L.R.A.(N.S.) 
136, 107  Pac.  252.    The  maxim,  "res 
ipsa  loquitur,"  has 
no  application  to  a  I^i/^iT 
case  of  this  charac- 
ter.    Ewing  V.  Goode   (C.  C.)   78 
Fed.  442.    Negligence  is  not  to  be 
presumed;  it  must  be  proved  (Reino 
V.  Montana  Mineral  Land  Develop- 
ment Co.  38  Mont.  291, 99  Pac.  853), 
and  plaintiffs  were  «4uired  to  as- 
sume the  burden  of 
proving   the   negli-  pr^f-neyii. 
gence  charged  and  f^Jl^*/ 
that  Loudon's  death 
resulted  proximately  from  such  neg- 
ligence (3  Whart.  &  S.  Med.  Jur. 
§  500).     From  the  very  nature  of 
the  case,  each  of  these  ultimate  facts 
required  for  its  proof  the  testimony 
of  one  qualified  to 
give  an  expert  opin-  7"p^"**^  **' 
ion     (Pettigrew    v. 
Lewis,  46  Kan.  78,  26  Pac.  452), 
and  in  the  absence  of  such  testi- 
mony the  case  failed. 

It  is  not  difficult  to  understand 
why  expert  testimony  was  not  in- 
troduced. The  subject-matter  does 
not  admit  of  it.  The  case  made  is 
one  wherein  the  question  whether 
the  operation  should  have  been  un- 
dertaken on  July  18  was  addressed 
exclusively  to  tilie  sound  judgment 
of  the  surgeon  in  charge,     fii  the 
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absence  of  evidence  to  the  contrary, 
we  must  assume  that  Dr.  Scott  pos- 
sessed the  requisite  learning,  skill 
and  ability.  There  is  no  charge 
made  that  he  was  remiss  in  failing 
to  collect  all  the  data  essential  to 
an  intelligent  judgment.  On  the 
contrary,  it  appears  that  he  knew 
the  patient's  history  during  the  pre- 
ceding six  weeks  at  least;  that  he 
knew  that  Loudon  was  a  strong, 
robust  man,  of  middle  age ;  that  he 
knew  the  fact,  extent,  and  effect  of 
Loudon's  intemperance,  and  for 
what  length  of  time  he  had  re- 
frained from  the  use  of  alcoholic 
intoxicants ;  that  he  knew  the  char- 
acter and  extent  of  Loudon's  injury, 
and  the  effect  which  it  had  upon  his 
system ;  and  with  all  this  knowledge 
available  to  draw  upon,  he  deter- 
mined that  the  patient  could  with- 
stand the  shock  of  the  anesthetic  on 
the  morning  of  July  18.  There  is 
nothing  in  the  record  to  suggest  an 
impeachment  of  his  good  faith;  on 
the  contrary,  the  evidence  leads  to 
but  one  conclusion:  that  Dr.  Scott 
exercised  a  bona  fide  judgment,  and 
if,  under  the  circumstances,  an  error 
was  committed, — and  the  evidence 
does  not  warrant  such  an  assump- 
tion,— it  was  merely  an  error  of 
judgment  for  which  he  cannot  be 

held  responsible  in 
damages.  Jackson  v. 

""cVdiS-"*'  Bumham,  20  Colo. 
«zercue  of  bona  532,   39   Pac.    577; 

fide   J.dir»ent.        jj^^    ^      ^.^^^^j^^     59 

W.  Va.  266,  53  S.  E.  147.    Upon  a 


Pliyalclan  and 
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somewhat  similar  state  of  facts  the 
same  conclusion  was  reached  in 
Staloch  V.  Holm,  above,  and  in  Wood 
V.  Wyeth,  106  App.  Div.  21, 94  N.  Y. 
Supp.  360. 

It  is  suggested  in  the  brief  of 
counsel  for  appellants  that  Dr.  Scott 
could  have  detained  Loudon  in  the 
hospital  a  sufficient  length  of  time 
to  remove  the  effects  of  his  intem- 
perance, and  that  there  was  not 
present  any  emergency  which  com- 
pelled the  operation  at  the  particu- 
lar time  it  was  undertaken.  There 
is  not  any  evidence  to  justify  either 
assertion,  and  certainly  there  is  not 
any  presumption  that  a  physician 
has  authority  to  detain  his  patient 
against  the  patient's  will,  any  more 
than  that  he  may  operate  upon  the 
patient  without  the  patient's  con- 
sent. Whether  the  operation  could 
have  been  performed  as  well  at  a 
later  date  is  left  to  conjecture;  if 
the  operation  had  been  postponed 
longer,  and  serious  results  had  fol- 
lowed to  Loudon's  arm,  Dr.  Scott 
might  have  been  called  upon  to  re- 
spond in  damages  for  his  negligence 
in  failing  to  operate  at  the  proper 
time. 

The  evidence  is  not  sufficient  to 
carry  the  case  to  the  jury,  and  the 
trial  court  properly  so  ruled. 

The  judgment  and  order  are  af- 
firmed. 

Brantly,  Ch.  J.,  and  Hurly,  Mat- 
thews, and  Cooper,  JJ.,  concur. 


ANNOTATION. 
Liability  of  physician  or  turgeon  where  patient  dies  vMle  under  anesthetic. 


In  a  number  of  the  cases  dealing 
with  the  liability  of  a  physician  or 
surgeon  for  the  death  of  a  patient  un- 
der an  anesthetip,  general  rules  of 
liability  have  been  stated.  It  has  been 
held  to  be  the  duty  of  the  surgeon  to 
use  such  reasonable  care  and  skill  as 
are  usually  given  by  surgeons  in  good 
standing.  Levy  v.  Vaughan  (1914)  42 
App.  D.  C.  146.  See  the  reported  case 
(Loudon  v.  Scott,  ante,  1487).    The 


court  in  Moehlenbrock  v.  Parke,  D.  & 
Co.  (1920)  145  Minn.  100,  176  N.  W. 
169,  says:  "The  skill  and  diligence 
which  the  law  requires  of  a  physician 
or  surgeon  is  such  as  is  usually  exer- 
cised by  others  of  the  same  school. 
.  .  .  He  is  not  necessarily  liable 
for  malpractice  because  of  a  bad  re- 
sult. He  must  often  act  promptly  up- 
on his  best  judgment,  and  he  is  not 
liable  for  injuries  arising  without  neg- 
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ligence,  from  honest  errors  of  judg- 
ment. .  .  .  But  this  is  an  excep- 
tion to  general  rules  of  negligence, 
and  the  exception  is  not  absolute. 
Every  act  of  his  is  in  a  sense  an  exer- 
cise of  judgment,  and  usually  of  hon- 
est judgment.  Yet  it  may  be  negli- 
gence. He  might  be  honest  in  his 
judgment  that  he  could  safely  leave 
certain  details  to  an  assistant,  and  yet 
be  liable  for  negligence  in  doing  so. 
.  .  .  He  is  liable  if  his  mistake  of 
judgment  is  so  gross  as  to  constitute 
negligence.  ...  He  is  bound  to 
observe  plain  physical  laws,  or  .  .  . 
he  may  be  liable  when  his  wrong  con- 
cerns physical  facts  and  is  governed 
by  ordinary  principles  of  intelligence. 
If  a  surgeon  persists  in  the  use  of  an 
anesthetic  after  warning  which  would 
impel  one  of  reasonable  prudence  to 
desist,  he  should  be  held  to  answer  for 
the  consequences.''  In  Spain  v.  Burch 
(1913)  169  Mo.  App.  94,  154  S.  W.  172, 
it  is  said  that  "the  skill  and  proficiency 
by  which  a  physician  administering  an 
anesthetic  is  to  be  judged  is  not  to  be 
measured  by  the  usual  and  ordinary 
skill  possessed  by  other  physicians 
only,  but  extends  to  that  possessed  by 
other  persons  whose  occupation  and 
study  give  them  an  equal  or  better 
knowledge  of  the  right  methods  of  its 
use  than  is  possessed  by  a  general 
practitioner  of  medicine."  It  is  stated 
in  Harvey  v.  Richardson  (1916)  91 
Wash.  245,  157  Pac.  674,  Ann.  Cas. 
1918A,  881,  that  the  undertaking  of  the 
physician  or  surgeon  is  not  to  cure  his 
patient,  nor  does  he  insure  that  his 
treatment  will  be  successful,  but  the 
contract  implied  by  law  from  the  em- 
ployment of  the  surgeon  is  that  he  will 
treat  the  injury  he  is  employed  to  treat 
with  ordinary  diligence  and  skill,  and 
this  requires  that  he  bring  to  its  treat- 
ment such  a  degree  of  skill  and  dili- 
^^gence  as  surgeons  practising  in  the 
general  neighborhood,  in  the  same 
line  of  practice, '  ordinarily  have  and 
exercise  in  li&e  cases. 

The  mere  fact  that  the  patient  has 
died  under  th(B  anesthetic  does  not 
show  negligence.  Levy  v.  Vaughan 
(D.  C.) ;  Moehlenbrock  v.  Parke,  D.  & 
Co.  (Miniu) ;  and  Spain  v.  Burch 
(Mo.),  —  suprar 


It  has  been  held  that  whether  the 
death  of  a  child  undergoing  an  opera- 
tion was  caused  by  the  negligent  ad- 
ministration of  chloroform  is,  in  the 
absence  of  evidence  of  other  sufficient 
cause,  a  question  for  the  jury,  where 
there  is  some  evidence  that  death 
might  result  therefrom,  and  that  the 
defendant  was  guilty  of  a  laek  of  care 
in  administering  the  anesthetic;  it  is 
not  necessary  in  order  to  recover  for 
death  alleged  to  have  been  occasioned 
by  the  negligent  administration  of 
chloroform  to  exclude  other  possible 
causes,  it  being  enough  to  show  that 
this  was  the  probable  cause.  Boucher 
V.  Larochelle  (1908)  74  N.  H.  433,  15 
LJl.A.(N.S.)  416,  68  Atl.  870.  But  in 
Yaggle  V.  Allen  (1898)  24  App.  Div. 
594,  48  N.  Y.  Supp.  827,  where  the 
medical  witnesses  were  unable  to  state 
the  cause  of  death,  the  court  says: 
"The  most  that  can  be  said  is  that  it 
is  doubtful  what  caused  the  death  of 
the  deceased.  We  may  even  go  a  lit- 
tle further  and  say  that  this  death  was 
caused  either  by  the  use  of  chloro- 
form or  from  calcareous  degeneration 
of  the  heart;  we  may  guess  or  surmise 
as  to  which  it  was,  but  neither  juries 
nor  courts  are  permitted  to  render  ver- 
dicts or  judgments  upon  guesses  or 
surmises."  Under  this  evidence  the 
court  holds  applicable  the  rule  that 
where  there  are  two  or  more  possible 
causes  of  an  injury,  for  one  or  more 
of  which  the  defendant  is  not  respon- 
sible, the  plaintiff,  in  order  to  recover, 
must  show  by  evidence  that  the  injury 
was  wholly  or  partly  the  result  of  that 
cause  which  would  render  the  defend- 
ant liable. 

It  has  been  sought  to  base  negli- 
gence on  failure  to  make  an  examina- 
tion or  the  making  of  an  insufficient 
examination.  The  trial  court  in  Levy 
V.  Vaughan  (1914)  42  App.  D.  C.  146, 
says  in  a  charge  which  was  approved 
by  the  court  of  appeals,  that  not  to 
make  an  examination  of  a  patient 
about  to  undergo  ah  operation  would 
be  an  act  of  gross  negligence.  Fur- 
ther, it  is  stated :  "It  would  be  crimi- 
nal negligence  for  any  doctor  ever  to 
administer  ether  without  advising 
himself  in  advance  by  an  examination 
as  to  the  condition  of  the  patienf 
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The  fact  that  the  surgeon  made  no 
blood  test  prior  to  an  operation  for 
goiter,  to  determine  the  oxygen-carry* 
ing  power  of  the  blood,  does  not  show 
negligence,  where  there  was  no  evi- 
dence that  the  blood  of  the  patient  was 
below  the  required  oxygen  test,  nor 
any  attempt  to  show  that  the  failure 
to  take  the  blood  test  contributed  to 
any  extent  to  the  death  of  the  patient. 
Harvey  v.  Richardson  (1916)  91  Wash. 
245,  157  Pac.  674,  Ann.  Gas.  1918A, 
881.  The  court  notes  further  that 
there  was  no  evidence  that  such  a  test 
had  ever  been  made  in  operations  of 
the  character  in  question  in  the  vicin- 
ity of  the  operation,  although  it  ap- 
peared in  the  record  that  a  number  of 
these  operations  had  been  performed 
in  the  hospital.  The  action  in  this 
case  was  by  the  surgeon  to  recover 
for  his  services.  The  alleged  negli- 
gence seems  to  have  been  treated  mere- 
ly as  a  defense,  no  affirmative  judg- 
ment being  asked  thereon. 

It  is  negligence  for  a  surgeon,  after 
he  has  discovered  that  he  is  using  de- 
fective ether,  to  persist  in  its  use. 


Moehlenbrock  v.  Parke,  D.  &  Co. 
(1920)  145  Minn.  100,  176  N.  W.  169. 
.  It  is  negligence  for  a  surgeon  to  fail 
to  give  proper  care  after  an  operation, 
especially  when  cyanosis  appears,  and 
the  patient  is  in  a  very  critical  condi- 
tion.   Ibid. 

It  is  not  negligence  for  a  surgeon  to 
intrust  the  administration  of  ether  to 
an  advanced  medical  student  of  ex- 
perience, especially  where  it  is  custo- 
mary to  do  so  in  the  place  where  the 
operation  takes  place.  Levy  v.  Vaugh- 
an  (D.  C)  supra. 

Failure  to  obtain  the  father's  con- 
sent before  administering  an  anes- 
thetic to  a  youth  seventeen  years  old, 
who,  in  company  with  adult  relatives, 
applied  to  a  surgeon  to  be  relieved 
from  a  small  tumor,  was  held  not  to 
render  the  surgeon  liable  to  the  father 
for  the  death  of  the  boy  under  the  in- 
fluence of  the  anesthetic  in  Bakker  v. 
Welsh  (1906)  144  Mich.  632,  7  L.R.A. 
(N.S.)  612,  108  N.  W.  94,  8  Ann.  Cas. 
195,  20  Am.  Neg.  Rep.  382. 

W.  A.  E. 


VERMONT  HYDRO-ELECTRIC  CORPORATION 

v. 
JAMES  C.  DUNN  et  al.,  Appts. 

Vermont  Supreme  Court  ^  January  S,  1921m 
(—  Vt  — .  112  Ati.  228.) 

Eminent  domain  — -  devotion  without  use. 

1.  Property  may  be  devoted  to  public  use  so  as  to  exempt  it  from  another 
taMng  under  the  power  of  eminent  domain,  although  it  has  not  been 
actually  put  to  use. 

[See  note  on  this  qv^stion  beginning  on  page  1502.] 


•^  taking  property  already  devoted  to 
public  use. 

2.  Property  already  legally  appro* 
priated  to  a  public  use  cannot  be  tak- 
en for  another  public  use  without 
legislative  authority  expressly  given 
or  necessarily  implied. 

[See  10  R.  C.  L.  198.] 

—  manner  of  acquisition  —  effect. 

3.  Property  devoted  to  public  use 
need  not  have  been  acquired  by  right  of 
eminent  domain,  to  exempt  it  from  an 
appropriation  to  another  use  under  such 
power. 


—  test  of  devotion  to  public  use. 

4.  The  test  of  whether  or  not  prop- 
erty has  been  devoted  to  public  use  so  as 
to  be  exempt  from  another  taking  under 
the  power  of  eminent  domain  is  what 
the  owner  must  do,  not  what  he  may 
choose  tp  do. 

—  when  property  held  for  public  use. 

5.  Property  is  devoted  to  or  h*ld  for 
a  public  use  so  as  to  be  exempt  from  a 
second  taking  when  used  in  immediate 
and  necessary  connection  with  a  public 
trust,  or  when  acquired  by  a  public  serv- 
ice corporation  for  a  necessary  purpose 
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pertaining  to  its  franchise  and  held  in 
reasonable  anticipation  of  its  future 
needs,  with  a  bona  fide  intention  of 
using  it  for  such  purpose  within  a  rea- 
sonable time. 

—  necessity  of  property. 

6.  A  public  service  corporation  is  not 
bound  to  show  that  it  cannot  conduct  its 
business  without  retaining  property 
sought  by  another  under  the  power  of 
eminent  domain,  in  order  to  defeat  the 
second  taking. 

—  implied  grant  of  power. 

7.  The  power  to  take  property  al- 
ready devoted  to  public  use  will  be  im- 
plied from  a  statutory  grant  of  the  pow- 
er of  eminent  domain  only  when  it  is 
the  only  property  available  for  the  par- 
ticular public  work  specifically  author- 
ized by  the  statute. 

[See  10  R.  C.  L.  199.] 

Pleading  —  demurrer  —  facts  to  be 
considered. 

8.  Only  the  facts  apparent  from  the 
face  of  the  bill  are  available  to  defeat' it 
on  demurrer. 

[See  21  R.  C.  L.  505.] 

—  speaking  demurrer. 

9.  A  demurrer  based  on  extraneous 
facts  which  it  seeks  to  import  into  the 
record  is  bad  as  a  speaking  demurrer. 

[See  10  R.  C.  L.  465.] 


Eminent  domain  —  presumption  as  to 
implication  from  statute. 

10.  Where  the  language  of  a  statute 
conferring  the  power  of  eminent  do- 
main is  general,  it  is  presumed,  in  the 
absence  of  some  necessary  implication 
to  the  contrary,  that  it  was  not  intended 
that  land  already  devoted  to  one  public 
use  should  be  taken  for  another  use. 

[See  10  R.  C.  L.  198-201.] 

Evidence  —  burden  of  proof  —  legis- 
lative authority  to  condenm  prop- 
erty. 

11.  One  relying  upon  legislative  au- 
thority to  condenm,  under  the  power  of 
eminent  domain,  land  already  devoted 
to  a  public  use,  has  the  burden  of  es- 
tablishing such  authority. 

Eminent  domain  —  power  of  coart  ^ 
because  of  greater  public  benefit. 

12.  The  court  cannot  permit  property 
already  devoted  to  one  public  use  to  be 
taken  for  another  under  the  power  of 
eminent  domain,  because  a  greater 
benefit  would  result  to  the  public  from 
such  taking. 

Municipal  corporation  —  authority 
under  power  of  eminent  domain. 

13.  A  municipal  corporation  having 
the  power  of  eminent  domain  stands  no 
differently  before  the  courts  than  a 
private  corporation  clothed  with  the 
same  rights,  except  that  such  a  corpora- 
tion, when  duly  authorized,  may  take 
land  devoted  to  a  public  use,  to  apply  it 
to  the' same  use,  which  a  private  cor- 
poration cannot  do. 


Appeal  by  defendants  from  a  decree  of  the  Chancery  Court  for  Rutland 
County  (Fish,  Ch.)  in  favor  of  plaintiff  in  a  suit  brought  to  restrain 
defendants  from  further  prosecuting  proceedings  by  which  the  city,  of 
which  they  are  ofldcials,  is  seeking  to  condemn  certain  water  rights  owned 
by  plaintiff  for  increasing  the  water  supply  of  the  city.    Affirmed  in  part* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Leonard  F.  Wing  and  Walter     567,  5  Atl.  568 ;  Winooski  v.  Gokey,  49 


S.  Fenton,  for  appellants: 

The  authority  under  which  the  de- 
fendants, as  the  city  council  of  the  city 
of  Rutland,  may  exercise  the  right  of 
eminent  domain  with  respect  to  its  mu- 
nicipal water  supply,  is  contained  in  the 
charter  of  the  city  granted  by  the  legis- 
lature, and  the  court  takes  judicial  no- 
tice of  such  charter,  and  the  powers 
therein  granted  to  the  city  council,  it 
being  a  public  act. 

1  Jones,  Ev.  §  1115;  Atherton  v.  Es- 
sex Junction,  83  Vt.  218,  27  L.R.A. 
(N.S.)  695,  74  Atl.  1118,  Ann.  Gas. 
1912A,  339;   French  v.  Barre,  58  Vt. 


Vt  282;  Briggs  v.  Whipple,  7  Vt.  15. 

Mere  legal  conclusions  and  matters  of 
law  should  not,  as  a  general  rule,  be 
stated  in  the  pleadings. 

1  Whitehouse,  Eq.  Pr.  p.  393;  Cromp- 
ton  V.  Beedle,  83  Vt.  287,  30  L.R.A. 
(N.S.)  748,  75  Atl.  331,  Ann.  Gas. 
1912A,  399 ;  Quinn  v.  Valiquette,  80  Vt. 
434,  14  L.R.A.(N.S.)  962,  68  AtL  515. 

Statements  of  conclusions  in  the  bill 
contrary  to  a  statute,  or  to  any  other 
matter  of  which  the  court  lakes  ju- 
dicial cognizance,  are  not  admitted  by 
demurrer. 

Middlesex  Transp.   Co.   v.   Pennsyl- 
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vania  R.  Co.  82  N.  J.  Eq.  560,  89  Atl. 
45 ;  Pennie  v.  Reis,  132  U.  S.  464,  33  L. 
ed.  426,  10  Sup.  Ct.  Rep.  149 ;  Louisville 
&  N.  R.  Co.  V,  Palmes,  109  U.  S.  253,  27 
L.  ed.  926,  3  Sup.  Ct.  Rep.  193. 

The  water  rights  in  question  are  not 
now  devoted  to  a  public  use;  neither 
are  they  essential  nor  necessary  to  the 
exercise  of  the  corporate  franchise  of 
the  plaintiff. 

Old  Colony  R.  Co.  v.  Framingham 
Water  Co.  153  Mass.  561,  27  N.  £.  662 ; 
Cincinnati,  S.  &  C.  R.  Co.  v.  Belle  Cen- 
tre, 48  Ohio  St.  273,  27  N.  E.  464; 
Scranton  Gas  &  Water  Co.  v.  Delaware, 
L.  &  W.  R.  Co.  225  Pa.  152,  73  Atl. 
1097;  Denver  Power  &  Irrig.  Co.  v. 
Denver  &  R.  G.  R.  Co.  (Denver  Power  & 
Irrig.  Co.  v.  Colorado  &  S.  R.  Co.)  30 
Colo.  204,  60  L.R.A.  383,  69  Pac.  568; 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Belle- 
ville City  R.  Co.  158  111.  390,  41  N.  E. 
916;  Re  Rochester,  H.  &  L.  R.  Co.  110 
N.  Y.  119,  17  N.  E.  678. 

The  authority  to  take  the  property  in 
question  is  necessarily  implied. 

Re  Demarco,  77  Vt.  445,  61  Atl.  36. 

The  plaintiff  and  its  predecessor  are 
both  included  in  the  provisions  of  the 
act  as  "corporations." 

Spaulding  v.  People,  172  111.  40,  49  N. 
E.  993;  Burhop  v.  Milwaukee,  21  Wis. 
257 ;  Bonaparte  v.  Camden  &  A.  R.  Co. 
Baldw.  205^  Fed.  Cas.  No.  1,617; 
Phillips  V.  Baltimore,  110  Md.  431,  25 
L.R.A.(N.S.)  711,  72  Atl.  902;  Ham- 
mond V.  Clark,  136  Ga.  313,  38  L.R.A. 
(N.S.)  77,  71  S.  E.  479;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  4  L. 
ed.  629 ;  Tinsman  v.  Belvidere  R.  Co.  26 
N.  J.  L.  148,  69  Am.  Dec.  565;  Hunt- 
ingdon, C.  &  I.  Tump.  Road  Co.  v.  Wal- 
lace, 8  Watts,  316;  Ten  Eyck  v.  Dela- 
ware &  R.  Canal  Co.  18  N.  J.  L.  200,  37 
Am.  Dec.  233 ;  Toledo  Bank  v.  Toledo,  1 
Ohio  St.  622 ;  Re  New  York  C.  &  H.  R. 
R.  Co.  135  N.  Y.  253,  31  N.  E.  1043; 
Terre  Haute  v.  Evansville  &  T.  H.  R. 
Co.  149  Ind.  174,  37  L.R.A.  189,  46  N.  E. 
77;  Evergreen  Cemetery  Asso.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643 ; 
Re  Buffalo,  68  N.  Y.  167. 

The  water  rights  in  question  not  now 
being  devoted  to  a  ptiblic  use  or  essen- 
tial to  the  exercise  of  the  corporate 
franchise  of  the  plaintiff,  mere  intent 
in  the  future  to  devote  the  property  to 
the  corporate  purposes  of  the  plaintiff 
will  not  protect  it  from  condemnation 
for  the  purposes  of  the  municipal  wa- 
ter supply  of  the  city  of  Rutland. 

Scranton  Gas  &  Water  Co.  v.  Dela- 


ware, L.  &  W.  R.  Co.  225  Pa.  152,  73 
Atl.  1097-;  East  Hartford  Fire  Dist.  v. 
Glastonbury  Power  Co.  92  Conn.  217, 
102  Atl.  592;  New  Haven  Water  Co.  v. 
Wallingford,  72  Conn.  293,  44  Atl.  235. 

The  city  has  the  paramount  right  to 
take  the  property. 

Cuyahoga  River  Power  Co.  v.  Akron, 
210  Fed.  524;  240  U.  S.  462,  60  L.  ed. 
743,  36  Sup.  Ct.  Rep.  402;  United 
States  V.  Tiffin,  190  Fed.  279;  Tacoma 
V.  Nisqually  Power  Co.  57  Wash.  420, 
107  Pac.  199. 

Messrs.  Lawrence,  Lawrence,  &  Staf- 
ford for  appellee. 

Taylor,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  is  brought  to  restrain  the 
defendants,  who  are  the  m^yor  and 
aldermen  of  the  city  of  Rutland, 
from  further  prosecuting  proceed- 
ings by  which  the  city  is  seeking  to 
condemn  certain  water  rights  owned 
by  the  plaintiff,  for  the  purpose  of 
increasing  its  water  supply.  The 
cause  was  heard  below  on  demurrer 
to  the  bill,  and  resulted  in  a  decree 
for  the  plaintiff,  from  which  the 
defendants  appeal. 

Briefly,  the  case  stated  is  in  sub* 
stance  this :  The  plaintiff  is  a  pub- 
lic service  corporation  organized 
under  the  general  laws  of  the  state 
with  the  power  of  eminent  domain, 
and  authorized,  among  other  things, 
to  build  hydro-electric  plants  to  gen- 
erate, distribute,  and  supply  elec- 
tricity to  the  public,  and  to  acquire 
necessary  water  rights  for  that  pur- 
pose. It  owns  and  operates  several 
hydro-electric  plants  by  means  of 
which  it  is  supplying  electricity  to 
municipalities,  corporations,  and  in- 
dividuals for  power,  lighting,  and 
heating  puii)oses  in  some  twenty 
tovsois  in  this  state.  Demands  are 
made  upon  the  plaintiff  for  electric 
current  throughout  the  territory 
served  by  it,  greatly  in  excess  of  the 
amount  it  can  generate  with  present 
facilities ;  and  in  order  to  supply  the 
demands  so  far  as  pjossible  the  plain- 
tiff is  now  purchasing  large  quanti- 
ties of  electricity  from  others,  which 
it  intends  to,  and  should  in  the 
proper  conduct  of  the  business,  re- 
place as  soon  as  possible  with  elec- 
tricity generated  at  its  ovm  hydro- 
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electric  plants.  To  meet  these 
demands  it  is  necessary  as  soon  as 
possible  for  the  plaintiff  to  construct 
hydro-electric  plants  to  use,  for  gen- 
erating electricity,  all  the  water  pow- 
er it  now  owns,  which  it  has  already 
been  authorized  to  do  by  the  public 
service  commission.  The  plaintiff 
owns  water  and  flowage  rights  and 
other  interests  in  land  of  great  value 
along  the  north  branch  of  Cold  river 
in  the  towns  of  Mendon  and  Shrews- 
bury, recently  acquired  pursuant  to 
the  orders  of  the  public  service  com- 
mission, which  it  intends  to  use  in 
the  construction  of  a  hydro-electric 
plant  generating  large  quantities  of 
electricity,  and  of  especial  value  to 
the  plaintiff  because  of  its  location 
with  reference  to  transmission  lines 
and  other  plants  which  it  owns  or 
controls.  The  electricity  generated 
at  such  plant,  when  constructed,  is 
to  be  used  for  public  purposes  with- 
in the  state.  The  proceedings 
sought  to  be  restrained  were  com- 
menced on  December  16, 1919,  about 
two  months  after  the  plaintiff  ac- 
quired the  rights  in  the  north 
branch  of  Cold  river.  The  defend- 
ants propose  thereby  to  take  the 
water  rights  of  the  plaintiff  in  Cold 
river  by  power  of  eminent  domain, 
and  to  divert  the  waters  thereof  for 
the  purpose  of  an  additional  water 
supply  for  the  city  of  Rutland.  The 
right  to  condemn  the  water  is  de- 
nied on  the  ground  that  the  property 
sought  to  be  so  taken  is  owned  and 
held  by  the  plaintiff  for  a  public 
use ;  and  it  is  asserted  that  the  pro- 
ceedings to  take  the  same  are  con- 
trary to  law,  and  an  invasion  of  the 
plaintiff's  rights  which,  if  persisted 
in,  will  cast  a  cloud  upon  its  title 
and  cause  it  great  and  irreparable 
damage  without  any  adequate  rem- 
edy at  law. 

Three  grounds  of  demurrer  are 
assigned  which  are  briefly  as  fol- 
lows: (1)  For  that  the  defendants 
are  authorized  by  statute  to  take  the 
water  rights  described  in  the  bill 
for  the  purpose  contemplated;  (2) 
for  that  the  property  in  question  is 
not  now  devoted  to  a  public  use, 
mere  intent  to  do  so  in  the  future 


being  insufficient  in  law  to  exempt 
the  property  from  condemnation  for 
the  purposes  of  the  municipality; 
(3)  for  that  the  use  to  which  the 
city  of  Rutland  proposes  to  devote 
the  property  is  of  so  much  greater 
comparative  importance  and  more 
general  public  benefit  than  that  to 
which  it  is  alleged  the  plaintiff  in- 
tends to  devote  it  that  the  city  has 
the  superior  right. 

The  charter  of  the  city  of  Rutland 
vests  the  administration  of  all  mu- 
nicipal affairs  in  the  city  council, 
consisting  of  the  mayoi*  and  board 
of  aldermen.  The  powers  of  the 
city  coiincil  with  respect  to  the 
taking  of  land,  etc.,  for  purposes  of 
a  water  supply,  are  found  in  No. 
277,  Acts  of  1915,  amending  the 
charter  of  the  city.  Therein  the 
council  is  authorized,  among  other 
things,  to  provide  a  supply  of  water 
for  tiie  protection  of  the  city  against 
fire  and  for  the  use  of  its  inhabi- 
tants, and  from  time  to  time  to  in- 
crease such  supply.  It  is  provided 
that  in  the  exercise  of  the  powers 
enumerated  the  city  "may  purchase 
and  take,  within  or  without  its  cor- 
porate limits,  lands,  springs, 
streams,  and  water  rights  of  indi- 
viduals and  corporations,  and  divert 
waters  from  natural  channels  into 
its  water  supply,  on  making  com- 
pensation therefor."  It  is  recog- 
nized by  the  defendants  that  the 
power  of  eminent  domain  thus 
granted  to  the  city  is  general  in 
character.  No  question  is  made  by 
the  plaintiff  but  that  ordinarily  such 
a  general  delegation  of  power  would 
be  sufficient  to  enable  the  city 
council  to  take  lands,  etc.,  for  the 
purposes  of  the  city^s  water  supply. 
As  already  appears,  the  proceedings 
are  resisted  by  the  plaintiff  solely 
on  the  ground  that  the  property 
which  the  defendants  are  undertak- 
ing to  condemn  is  already  devoted 
to  a  public  use,  placing  it  beyond  the 
reach  of  the  city  in  the  proper  ex- 
ercise of  the  power  conferred  by  its 
charter.  In  logical  order,  the  sec- 
ond ground  of  the  demurrer,  whidi 
challenges  this  position,  is  first  for 
consideration. 
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It  is  the  settled  law  of  this  state 
that  property  already  legally  appro- 
priated to  a  public  use  cannot  be 

taken    for    another 

-uLktn'S?  p]^w- ^*  public  use  without 
«rty  aireadr  "      legislative  authorfty 

demoted  to  <,vJV* •.**««!„    ^{«,rx««     ^t. 

public  use.  expressly  given  or 

necessarily  implied. 
Rutland-Canadian  R.  Co.  v.  Central 
Vermont  R.  Co.  72  Vt.  128,  133,  47 
Atl.  899 ;  Rutland  R.  Light  &  P.  Co. 
V.  Clarendon  Power  Co.  86  Vt.  46, 
50,  44  L.R.A.(N.S.)   1204,  83  Atl. 
332.    To  bring  property  within  the 
immunity  from  condemnation  under 
general  legislative  authority,  it  is 
not  necessary  that  it  be  acquired  by 
»«......  Aff         eminent  domain.    If 

acqnuitioB—  its  owncr  has  de- 
^^^^'  voted  it  to  a  public 

use  which  he  is  under  a  legal  obli- 
gation to  maintain,  it  comes  within 
the  protection  of  the  rule.  2  Nich- 
ols; Em.  Dom.  §  364;  2  Lewis,  Em. 
Dom.  3d  ed.  §  443 ;  Rutland  R.  Light 
&  P.  Co.  V.  Clarendon  Power  Co. 
supra ;  Barre  R.  Co.  v.  Montpelier  & 
W.  River  Co.  61  Vt.  1,  4  L.R.A.  785, 
15  Am.  St.  Rep.  877,  17  Atl.  923; 
Re  Saratoga  Ave.  226  N.  Y.  128, 
123  N.  E.  197. 

And  it  is  not  necessary  that  the 
property  be  actually  in  use  for  the 
public  purpose  to  exempt  it  from 

the  proceeding.  In 
other  words,  it  may 
be  appropriated  or 
devoted  to  a  public  use  within  the 
law  of  eminent  domain,  without  be- 
ing actually  put  to  such  use.  Rut- 
land R.  Light  &  P.  Co.  V.  Clarendon 
Power  Co.  supra ;  Re  Newport  Ave. 
218  N.  Y.  274,  112  N.  E.  911 ;  New 
Haven  Water  Co.  v.  Wallingford,  72 
Conn.  293,  44  Atl.  235.  But  a  mere 
voluntary  assumption  of  public 
service  which  may  be  abandoned  at 
any  time  does  not  carry  with  it  the 
privilege  of  exemption.  The  test 
whether  land  is  held  for  a  public 
use  such  as  will  exempt  it  from  con- 
demnation is  said  not  te  be  what  the 
—teat  of  owner  does  or  may 

devouoB  to  choose    to    do,    but 

law,  he  must  do,  and  whether  a  pub- 
lic trust  is  impressed  upon  it.     A 


^rlthout  use. 


corporation  does  not  so  hold  its 
property  impressed  with  a  trust  for 
the  public  use,  unless  its  charter  or 
the  general  law  puts  that  character 
upon  it  so  that  it  cannot  be  shaken 
off.  Re  New  York,  L.  &  W.  R.  Co. 
99  N.  Y.  12, 1  N.  E.  27.  While  land 
kept  by  a  corporation  bound  by  law 
to  serve  the  public  in  reasonable  an- 
ticipation of  future  needs  cannot  be 
seized  for  a  different  public  use 
under  general  authority,  land  held 
for  purposes  other  than  those  per- 
taining to  its  franchise  may  be 
taken  as  freely  as  from  a  private 
individual.  2  Nichols,  Em.  Dom. 
§  364,  and  cases  there  cited.  The. 
element  of  necessity  plays  an  impor- 
tant part  in  the  determination  of  the 
question.  While  liberal  considera- 
tion should  be  given  to  the  future 
as  well  as  the  existing  needs  of  the 
corporation,  the  exemption  will  not 
extend  to  property  held  for  future 
use  upon  the  mere  possibility  that 
it  may  at  some  future  time  become 
necessary  to  the  exercise  of  its  cor- 
porate franchise.  Reasonable  ex- 
pectation of  future  needs  is  required 
to  protect  the  property  from  con- 
demnation. Scranton  Gas  &  Water 
Co.  V.  Delaware,  L.  &  W.  R.  Co.  225 
Pa.  152,  73  Atl.  1097;  Goldfield 
Consol.  Mill.  &  Transp.  Co.  v.  Old 
Sandstorm  Annex  Gold  Min.  Co.  38 
Nev.  426,  150  Pac.  313 ;  Cincinnati, 
S.  &  C.  R.  Co.  V.  Belle  Centre,  48 
Ohio  St.  273,  27  N.  E.  464 ;  20  C.  J. 
601.  The  court  must  deal  with  con- 
ditions that  exist  at  the  time  con< 
demnation  is  asked.  Kansas  &  T. 
Coal  R.  Co.  V.  Northwestern  Coal 
&  Min.  Co.  161  Mo.  288,  51  L.R.A. 
936,  84  Am.  St.  Rep.  717,  61  S.  W. 
684.  Nor  is  the  exemption  indefi- 
nite in  point  of  time,  but  the  prop- 
erty must  be  subjected  to  the  use 
for  which  it  is  held  within  a  reason- 
able time.  Denver  Power  &  Irrig. 
Co.  V.  Denver  &  R.  G.  R.  Co.  (Den- 
ver Power  &  Irrig.  Co.  v.  Colorado 
&  S.  R.  Co.)  30  Colo.  204,  60  L.R.A. 
383,  69  Pac.  568;  East  Hartford 
Fire  Dist.  v.  Glastonbury  Power  Co. 
92  Conn.  217,  102  Atl.  592. 

The  general  rule  to  be  gathered 
from  the  authorities  is  that  prop- 
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erty  is  devoted  to  or  held  for  a  pub- 
lic use,  so  as  to  be  exempt  from 
condemnation  for  a  different  public 
use  under  general  authority,  when 

-wben  propertr  ^^%^  ^^  immediate 
held  for  public    aud  uecessary  con- 

"**•  nection  with  a  pub- 

lic trust,  or  when  acquired  by  a 
public  service  corporation  for  a 
necessary  purpose  pertaining  to  its 
franchise,  and  held  in  reasonable 
anticipation  of  its  future  needs, 
with  a  bona  fide  intention  of  using  it 
for  such  purpose  within  a  reason- 
able time.  For  additional  cases  see : 
State  ex  rel.  Union  Trust  &  Sav. 
Bank  v.  Superior  Ct.  84  Wash.  20, 
145  Pac.  999, 149  Pac.  324 ;  State  ex 
rel.  South  Fork  Log  Driving  Co.  v. 
Superior  Ct.  94  Wash.  691, 163  Pac. 
15 ;  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Belleville  City  R.  Co.  158  111.  390, 
41  N.  E.  916;  Re  Rochester,  H.  & 
L.  R.  Co.  110  N.  Y.  119,  17  N.  E. 
678. 

It  follows  that,  to  sustain  the 
plaintiff's  claim  that  the  property 
in  question  is  held  devoted  to  a  pul> 
lic  use,  it  should  appear  that  it  is 
reasonably  necessary  to  a  proper 
discharge  of  the  plaintiff's  legal 
obligation  to  the  public,  and  that  in 
good  faith  it  intends  to  use  the  prop- 
erty for  such  purpose  without  un- 
reasonable delay.  These  are  largely 
questions  of  fact  to  be  inferred  from 
the  circumstances  under  which  the 
property  is  held.  Chicago  &  M. 
Electric  R.  Co.  v.  Chicago  &  N.  W. 
R.  Co.  211  111.  352,  71  N.  E.  1017. 
The  cases  relied  upon  by  the  defend- 
ants are  consistent  with  this  rule; 
indeed,  some  of  them  are  cited  in 
support  of  the  basic  propositions. 
It  will  be  seen  that  the  rule  does  not 
permit  the  plaintiff  to  obstruct  nec- 
essary public  improvements  by 
holding  these  water  rights  for  an  in- 
definite time,  but  requires  guaran- 
ties of  a  consummation  of  its  plans 
to  put  them  to  the  public  use  within 
a  reasonable  time.  We  think  the 
facts  alleged  afford  a  sufficient  basis 
of  a  prima  facie  case  for  the  plain- 
tiff on  this  issue.  In  view  of  the 
fact  that,  as  a  public  service  corpo- 


ration,  the  plaintiff  is  required  by 
law  to  furnish  reasonably  adequate 
service  to  the  public  (Gen.  Liaws, 
5063),  and,  as  to  this,  is  subject  to 
the  reasonable  orders  of  the  public 
service  commission  (Gen.  Laws, 
5061),  the  allegations  as  to  the  ne- 
cessities of  the  public,  which  are 
present,  and  its  intention  to  employ 
the  property  to  supply  those  needs, 
bring  it  within  the  protection  of 
the  rule.  The  defendants'  argument 
overlooks  the  fact,  admitted  by  the 
demurrer,  that  it  is  necessary  as 
soon  as  possible  for  the  plaintiff  to 
construct  hydro-electric  plants  to 
use,  for  generating  electricity,  all 
the  water  power  it  now  owns.  The 
claim  that  it  should 
be  made  to  appear  — ■•««»»*<y  •'  * 
that  the  plaintiff 
could  not  conduct  its  business  unless 
it  retains  these  rights  is  not  tenable. 
It  sufficiently  appears  that  the 
proposed  taking  would  wholly  de- 
stroy the  Cold  river  development; 
and  the  plaintiff,  having  the  prior 
right  to  use  the  water  for  a  public 
service,  cannot  be  compelled  to  give 
it  up  without  legislative  authority, 
because  it  is  not  indispensable  to  its 
general  purposes. 

We  come  to  the  question  raised  by 
the  first  ground  of  the  demurrer, 
whether  authority  to  take  the  prop- 
erty sought  to  be  condemned  is  con- 
ferred by  the  charter  of  the  city. 
Confessedly  it  is  not,  unless  by  nec- 
essary implication.*  There  is  noth- 
ing in  the  language  of  the  act  from 
which  it  can  be  implied  that  the 
legislature  intended  to  give  the  city 
of  Rutland  authority  to  take  the 
particular  source  of  water  supply  in 
question  here.  The  defendants  rec- 
ognize this,  but  rely  upon  the  claim 
that  the  authority  is  necessarily  im- 
plied from  the  power  granted  in 
view  of  the  attending  circumstances. 
The  law  of  the  subject  is  well  set- 
tled, and  is  quite  fully  considered  in 
Rutland-Canadian  R.  Co.  v.  Central 
Vermont  R.  Co.  72  Vt.  133,  47  Atl. 
899. 

The  rule  generally  recognized  is 
that  when  the  only  land  available 
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(—  yt.  — . 
for  a  particular  public  work  spe* 

cifically   authorized 

onJSwtS.''"^     by  the  legislature  is 

already  devoted  to 
a  public  use,  the  power  jto  take  such 
land  will  be  inferred,  but  not  other- 
wise. 2  Nichols,  Em.  Dom.  §  363 ; 
10  R.  C.  L.  198 ;  Old  Colony  R.  Co. 
V.  Framingrham  Water  Co.  153 
Mass.  561,  13  L.R.A.  332,  27  N.  E. 
662 ;  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  Sanitary  Dist.  218  111.  286,  2 
L.R.A.(N.S.)  226,  75  N.  E.  892. 
The  legislative  intent  has  to  be  ar- 
rived at  by  applying  the  enactment 
to  the  subject-matter.  Such  impli- 
cation never  arises  except  as  a  nec- 
essary condition  to  the  beneficial 
enjosmient  and  efficient  exercise  of 
the  power  expressly  granted.  It  is 
not  enough  that  the  property  sought 
to  be  taken  will  be  a  convenience  to 
the  party  seeking  to  appropriate  it ; 
but  the  necessity,  must  be  actual, 
must  clearly  appear,  and  must  arise 
from  the  nature  of  things  over 
which  the  party  desiring  to  take  has 
no  control.    20  C.  J.  603. 

In  their  attempt  to  bring  the  case 
within  this  rule,  the  defendants  are 
forced  to  rely  upon  facts  outside  the 
record,  of  which  it  is  said  the  court 
will  take  judicial  notice.  We  are 
asked  to  take  into  account  the  geog- 
raphy and  topography  of  the  sec- 
tion of  the  state  in  the  vicinity  of 
Rutland,  from  which  it  is  claimed 
that  no  other  suitable  water  supply 
is  available  to  the  city;  and  it  is 
argued  therefrom  that  the  power 
granted  necessarily  carried  with  it 
the  implied  authority  to  condemn 
the  property  in  question.  The  de- 
fendants are  unmindful  of  the  fact 
that  the  matters  relied  upon  are  not 
available  to  them  on  demurrer.  The 
purpose  of  a  demurrer  being  to  test 

pieadia  ^^^    sufficicncy    of 

de?ar?*i?l  the  bill,  it  must  be 

comVidered.  based  exclusivcly  on 

matters  apparent  on 
the  face  thereof.  In  general,  a  de- 
murrer is  applicable  to  any  defense 
which  may  be  made  out  from  the 
allegations  of  the  bill;  but  if  the 
matter  of  defense  is  not  apparent 
on  the  face  of  the  bill,  the  def end- 


lli  AtL   SS5.) 

ant  must  show  it  either  by  plea  or 
answer.  It  is  not  available  on  de- 
murrer. A  demurrer  based  on  ex- 
traneous facts  which  it  seeks  to 
import  into  the  rec- 
ord is  bad  as  *  a  32m«r^lrf 
speaking  demurrer. 
21  C.  J.  432 ;  10  R.  C.  L.  465 ;  Stew- 
art V.  Masterson,  131  U.  S.  151,  33 
L.  ed.  114,  9  Sup.  Ct.  Rep.  682;  1 
Dan.  Ch.  PI.  &  Pr.  612;  United 
States  V.  Forbes  (D.  C.)  259  Fed. 
585.  It  has  been  held  that  a  de- 
murrer is  not  aided  by  facts  not 
appearing  in  the  pleadings,  even 
though  conceded  at  the  hearing. 
Hartland  v.  Windsor,  29  Vt.  354. 
See  also  Columbian  Granite  Co.  v. 
W.  C.  Townsend  &  Co.  74  Vt.  183, 
52  Atl.  432. 

In  view  of  the  disposition  to  be 
made  of  the  case,  it  seems  advisable 
to  observe  that  tiiere  may  be  grave 
doubt  whether  a  court  could  take 
judicial  notice  of  the  facts  relied 
upon  by  the  defendants,  even  if 
proper  to  be  considered  on  demur- 
rer. True,  in  a  proper  case,  notice 
can  be  taken  of  matters  of  general 
knowledge  within  the  court's  juris- 
diction (Bishop  V.  Readsboro  Chair 
Mfg.  Co.  85  Vt.  141,  153,  36  L.R.A. 
(N.S.)  1171,  81  Atl.  454,  Ann.  Cas. 
1914B,  1163),  and  the  court  will  so 
notice  the  chief  geographical  fea- 
tures of  the  state  (Boutwell  v. 
Champlain  Realty  Co.  89  Vt.  80,  86, 
94  Atl.  108,  Ann.  Cas.  1918A,  726). 
But  the  rule  has  its  limitations,  as 
shown  in  the  case  last  cited.  It  has 
been  held  that  facts  of  a  limited 
public  interest,  as  the  topography  of 
a  certain  locality,  fall  outside  the 
range  of  judicial  knowledge.  1 
Chamberlayne,  Ev.  §  651 ;  1  White- 
house,  Eq.  Pr.  562 ;  Wilcox  v.  Jack- 
son, 109  111.  261. 

It  should   also   be   noticed   that 
where  the  language  of  the  statute 
conferring  the  right  of  eminent  do- 
main is  general,  it  is  presumed,  in 
the  absence  of  some 
necessary     implica-  «««*«•'"♦  domain 
tion  to  the  contrary,  «•  to  impiica- 
that  it  was  not  in-  ilaJuS?"" 
tended  that  land  al- 
ready  devoted  to   one   public   use 
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should  be  taken  for  another.  Water 
Comrs.  V.  Johnson,  86  Conn.  151,  41 
L.R,A.(N.S.)  1024,  84  Atl.  727. 

As  the  defendants  rely  upon  the 
claim  of  legrislative  authority  con- 
ferred by  necessary 
B^idence—  implication,     theirs 

iilSSatwS^'''  is  the  burden  of  es- 
SoidSSiT*''  tablishingit.  West- 
property.  em  U.  Teleg.  Co.  V. 

Burlington  Traction 
Co.  90  Vt.  506,  516,  99  Atl.  4,  Ann. 
Cas.  1918B,  841. 

Under  their  third  ground  of  de- 
murrer the  defendants  claim  that 
the  city  of  Rutland  has  a  superior 
right  to  the  waters,  because  of  the 

greater       resulting 

Eminent  domain  benefit  tO  thC  DUb- 
— poorer  of  eoart     rT^         Jin      i  ^it 

— beennae  of  lic.  Whatever  the 
benefit!  ''°*"''  mcrft  of  the  argu- 
ment in  this  behalf, 
it  presents  a  question  for  the  legis- 
lature, and  not  for  the  courts.  A 
municipal  corporation  having  the 
right  of  eipinent  domain  stands  no 
differently  before  the  courts  than  a 

private  corporation 
?o'r^*o"iJf/o.H.        Clothed ,  with     the 

antborItT  under     SamC     right,    CXCCpt 

eminent  domain,  that  the  municipal- 
ity may,  when  so 
authorized,  take  land  devoted  to  a 
public  use,  and  apply  it  to  the  same 
use,  which  the  private  corporation 
cannot  do.  Armington  v.  Bamet, 
15  Vt.  745,  40  Am.  Dec.  705 ;  West 
River  Bridge  Co.  v.  Dix,  16  Vt.  446, 
S.  C.  6  How.  507, 12  L.  ed.  535 ;  Long 
Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  685,  41  L.  ed.  1165, 
17  Sup.  Ct.  Rep.  715 ;  2  Nichols,  Em. 
Dom.  §  353.  The  same  rules  of  con- 
struction apply  to  statutes  giving 


general  power  of  eminent  domain, 
whether  the  grantee  is  a  private  or 
a  municipal  corporation.  Moline  v. 
Greene,  252  lU.  475,  37  L.R.A. 
(N.S.)  104,  96  N.  E.  911.  While 
the  point  here  raised  has  seldom 
been  brought  into  question,  the  re- 
ports are  full  of  illustrative  cases, 
showing  that  such  a  distinction  as 
the  defendants  claim  is  not  gener- 
ally recognized.  See  10  R.  C.  L, 
169;  note  in  Ann.  Cas.  1913E,  163, 
where  many  cases  are  collected. 
The  defendants  find  support  for 
their  position  in  Cuyahoga  River 
Power  Co.  v.  Akron  (D.  C.)  210 
Fed.  524,  but  do  not  call  our  atten- 
tion to  any  decision  in  point  by  a 
court  of  last  resort.  They  rely  also 
upon  United  States  v.  Tiffin  (C.  C.) 
190  Fed.  279,  but  that  case  is  not 
with  them,  for  it  is  there  pointed 
out  that  municipal  corporations 
have  only  the  delegated  right  of 
eminent  domain,  and  can  exercise 
the  right  only  within  the  ordinary 
scope  of  the  delegation,  while  the 
United  States  and  the  several  states 
have  extraordinary  powers  incident 
to  sovereignty. 

It  follows  from  what  has  been 
said  that  the  demurrer  was  properly 
overruled.  The  defendants  re- 
quested at  the  hearing  that  leave  be 
granted  to  answer  if  the  demurrer 
was  not  sustained,  and  the  cause 
will  be  disposed  of  accordingly. 

Decree  overruling  the  demurrer 
is  affirmed.  In  other  respects  the 
decree  is  reversed  pro  forma,  and 
the  cause  remanded,  with  leave  to 
apply.  Let  the  plaintiff  recover  its 
costs. 


ANNOTATION. 


Right  to  condemn  property  previously  condemned  or  purcfaaaed  for  pablic 

use,  but  not  actuaUy  so  used. 


The  point  in  the  acquisition  of  lands 
by  a  public  service  corporation  at 
which  the  lands  become  stamped  with 
a  public  character,  so  as  to  be  gov- 
erned by  the  rules  applicable  to  the 
condemnation  of  lands  devoted  to  a 


public  use  when  a  condemnation  is 
attempted  by  another  public  service 
corporation,  has  not  been  discussed  in 
this  annotation.  It  is  assumed  herein 
that  the  lands  are  owned  by  a  public 
service  corporation,  or,  at  least,  that 
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the  acquisition  thereof  has  reached 
such  a  stage  that  the  property  would 
be  regarded  as  devoted  to  a  public  use 
were  it  actually  being  so  used.  This 
annotation  is  concerned  with  the  ef- 
fect of  the  fact  that  it  is  not  so  used. 

Land  devoted  to  a  public  use  may 
be  taken  for  another  and  more  impor- 
tant public  use,  where  there  is  express 
legislative  authority  to  that  end,  or 
authority  necessarily  implied.  Where 
the  land  sought  to  be  taken,  although 
owned  by  a  public  service  corporation, 
is  jiot  devoted  to  the  public  use,  no 
such  legislative  authority  is  neces- 
sary; it  may  be  taken  under  general 
legislative  authority.  Thus,^  it  has 
been  held  that  land  owned  by*a  public 
service  corporation,  but  not  used  or 
needed  by  it  for  public  purposes,  is 
not  exempt  from  appropriation  by 
another  public  service  corporation. 

United  States. — Oregon-Washington 
R.  &  Nav.  Co.  V.  Wilkinson  (1911)  188 
Fed.  363. 

Kansas. — ^Atchison,  T.  &  S.  F.  R.  Co. 
V.  Kansas  City,  M.  &  0.  R.  Co.  (1903) 
67  Kan.  569,  70  Pac.  939,  73  Pac.  899, 
reversed  on  rehearing,  on  the  finding 
that  the  land  was  in  actual  and  neces- 
sary use  for  railroad  purposes,  in  67 
Kan.  580,  73  Pac.  899. 

Louisiana. — ^Kansas  City,  S.  &  6.  R. 
Co.  V.  Vicksburg,  S.  &  P.  R.  Co.  (1897) 
49  La.  Ann.  29,  21  So.  144;  Louisiana 
&  A.  R.  Co.  V.  Louisiana  R.  &  Nav.  Co. 
(1910)  125  La.  756,  51  So.  712. 

New  Jersey.  —  Philadelphia  &  C. 
Ferry  Co.  v.  Intercity  Link  R.  Co. 
(1905)  73  N.  J.  L.  86,  62  Atl.  184,  af- 
firmed without  opinion  in  (1907)  74 
N.  J.  L.  594,  65  Atl.  1118. 

Ohio.— Cincinnati,  S.  &  C.  R.  Co.  v. 
Belle  Centre  (1891)  48  Ohio  St.  273, 
27  N.  E.  464;  Steubenville  &  T.  R.  Co. 
V.  Cleveland  &  P.  R.  Co.  (1904)  2  Ohio 
N.  P.  45. 

Tennessee. — Memphis  &  State  Line 
R.  Co.  V.  Union  R.  Co.  (1906)  116  Tenn. 
500,  95  S.  W.  1019. 

Washington. — Seattle  &  M.  R.  Co.  v. 
Bellingham  Bay  &  E.  R.  Co.  (1902)  29 
Wash.  491,  92  Am.  St.  Rep.  907,  69  Pac. 
1107;  Samish  River  Boom  Co.  v.  Union 
Boom  Co.  (1903)  32  Wash.  586,  73 
Pac.  675;  State  ex  rel.  Milwaukee 
Terminal  R.  Co.  v.  Superior  Ct.  (1909) 


54  Wash.  365,  103  Pac.  469,  104  Pac. 
175;  State  ex  rel.  Washingfton  Boom 
Co.  V.  Chehalis  Boom  Co.  (1914)  82 
Wash.  509,  144  Pac.  719. 

West  Virginia.— Baltimore  &  O.  R. 
Co.  V.  Pittsburg,  W.  &  K.  R.  Co.  (1881) 
17  W.  Va.  812 ;  Wheeling  &  B.  Bridge 
Co.  V.  Wheeling  B.  Bridge  Co.  (1890) 
34  W.  Va.  155,  11  S.  E.  1009,  afidrmed 
in  (1891)  138  U.  S.  287,  34  L.  ed.  967, 
11  Sup.  Ct.  Rep.  301. 

Some  cases  announce  the  rule  that 
where  property  is  acquired  by  a  pub- 
lic service  corporation  in  anticipation 
of  future  needs,  but  is  not  so  used,  and 
is  not  presently  needed  for  such  use, 
it  may  be  appropriated  by  another 
company  under  general  authority  to 
condemn.  Atlanta  &  W.  P.  R.  Co.  v. 
Atlanta,  B.  &  A.  R.  Co.  (1905)  124  6a. 
125,  52  S.  E.  320;  Water  Comrs.  v. 
Roselawn  Cemetery  (1917)  138  Minn. 
458,  165  N.  W.  279.  Other  cases  say, 
more  guardedly,  that  where  land 
owned  by  one  public  service  corpora- 
tion is  not  used^  and  is  not  necessary 
for  the  purposes  of  its  creation  and 
use  either  in  the  present  or  future, 
such  land  may  be  appropriated  by 
another  public  service  corporation. 
Southern  P.  R.  Co.  v.  Southern  Cal- 
ifornia R.  Co.  (1896)  111  CaL  221,  43 
Pac.  602;  Peoria,  P.  &  J.  R.  Co.  v. 
Peoria  &  S.  R.  Co.  (1872)  66  IlL  174; 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Belle- 
ville City  R.  Co.  (1895)  158  IlL  390,  41 
N.  E.  916 ;  Chicago  &  M.  Electric  R.  Co. 
V.  Chicago  &  N.  W.  R.  Co.  (1904)  211 
IIL  352,  71  N.  E.  1017;  Orleans  &  J.  R. 
Co.  V.  Jefferson  &  L.  P.  R.  Co.  (1899) 
51  La.  Ann.  1605,  26  So.  278;  Butte, 
A.  &  P.  R.  Co.  V.  Montana  Union  R. 
Co.  (1895)  16  Mont.  504,  31  L.R.A.  298, 
50  Am.  St.  Rep.  508,  41  Pac.  232; 
Youghiogheny  Bridge  Co.  v.  Pittsburg 
&  C.  R.  Co.  (1902)  201  Pa.  457,  51  Atl. 
115;  Scranton  Gas  &  Water  Co.  v. 
Delaware,  L.  &  W.  R.  Co.  (1909)  225 
Pa.  152,  73  Atl.  1097 ;  Philadelphia,  G. 
&  N.  R.  Co's  Appeal  (1885)  2  Walk. 
(Pa.)  291;  Pennsylvania  R.  Go's  Ap- 
peal (1876)  3  Walk.  (Pa.)  454;  Re 
Cleveland  &  P.  R.  Co.  (1862)  2  Pittsb. 
(Pa.)  348;  In  Denver  Power  &  Irrig. 
Co.  V.  Denver  &  R.  G.  R.  Co.  (Denver 
Power  &  Irrig.  Co.  v.  Colorado  &  S.  R. 
Co.)    (1902)   30  Colo.  204,  60  L.R.A. 
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383,  69  Pac.  568,  the  right  to  condemn 
land  of  a  public  service  corporation 
is  sustained  where  it  is  not  devoted 
to  the  public  use,  and  it  does  not  ap- 
pear that  it  was  ever  intended  to  be 
so  used  by  the  public  service  corpora- 
tion. 

A  mill  company  which,  prior  to  the 
bringing  of  an  action  by  a  lumber 
company  to  condemn  part  of  its  land, 
had  made  no  valid  appropriation  of 
the  land  sought  to  be  condemned  for 
a  public  use,  but  conveyed  the  land 
to  a  railway  company,  a  common  car- 
rier incorporated  by  the  officers  of  the 
mill  company  for  the  purpose  of  de- 
feating the  right  of  the  lumber  com- 
pany to  condemn,  and  thereby  complete 
its  railroad,  cannot  thus  defeat  the 
right  of  the  lumber  company  to  main- 
tain the  condemnation  action.  Black- 
well  Lumber  Co.  v.  Empire  Mills  Co. 
(1916)  29  Idaho,  421,  160  Pac.  265. 
The  right  of  a  water  company  to  take 
land  belonging  to  a  railroad  company, 
but  not  necessary  to  the  enjoyment  of 
the  railroad  company's  franchise,  and 
not  at  the  time  actually  being  used  at 
all,  was  sustained  in  Old  Colony  R.  Co. 
v.  Framingham  Water  Co.  (1891)  153 
Mass.  561,  13  L.R.A.  332,  27  N.  E.  662, 
where  the  water  company  could  only 
with  difficulty,  if  at  all,  do  business 
without  the  land  in  question.  In  Re 
Rochester,  H.  &  L.  R.  Co.  (1888)  110 
N.  Y.  119,  17  N.  E.  678,  land  held  by 
one  railroad  company  for  the  purpose 
of  laying  a  switch  to  the  plant  of  a 
private  shipper,  which,  however,  had 
never  been  completed,  and  which 
seemed  to  have  been  laid  for  the  pur^ 
pose  of  obstructing  the  taking  by  the 
company  seeking  to  condemn  it,  is 
subject  to  condemnation.  In  Iron  Co. 
V.  Ironton  (1869)  19  Ohio  St.  299,  the 
right  of  a  railroad  company  to  hold 
property  exempt  from  the  exercise  of 
the  power  of  eminent  domain  is  held 
not  to  extend  to  land  held  by  the  com- 
pany for  uses  and  purposes  for  which 
it  was  not,  by  law,  authorized  to  con- 
demn private  property.  In  this  case 
the  land  was  held  by  the  railroad  com- 
pany for  a  wharf.  In  State  ex  rel. 
Columbia  Valley  R.  Co.  v.  Superior 
Ct.  (1907)  45  Wash.  316,  88  Pac.  332, 
involving  the   right   of  one   railroad 


company  to  condemn  the  property  of 
another  railroad  company  where  the 
latter  did  not  suffer  a  material  det- 
riment thereby,  it  appears  that  the 
land  was  not  yet  devoted  to  railroad 
purposes,  but  that  the  latter  company 
had  obtained  title  to  the  same,  and  was 
intending  to  devote  it  to  such  purpose 
by  constructing  a  railroad  thereon. 
The  right  to  lay  a  public  road  over  an 
abandoned  roadbed  of  a  railroad  com- 
pany was  sustained  in  Crescent  Twp. 
V.  Pittsburgh  &  L.  E.  R.  Co.  (1904)  210 
Pa.  334,  59  Atl.  1108.  Lots  held,  in 
trust  for  a  state  university,  but  not 
contiguous  to  the  university  grounds, 
and  not  used  or  held  for  public  pur- 
poses, are  liable  to  be  appropriated  in 
the  same  manner  as  lands  of  private 
persons.  Re  St.  Paul  &  N.  P.  R.  Co. 
(1885)  34  Miniu  227,  25  N.  W.  346. 

In  holding  that  the  city  of  Chicago 
could  take  in  eminent  domain  proceed- 
ings, for  a  sewer  outlet,  the  property 
of  the  Chicago  Sanitary  District, 
which  was  organized  to  solve  the 
sanitary  and  sewage  problems  of  the 
city  of  Chicago  by  giving  it  an  outlet 
for  its  drainage  and  sewage,  and  pre- 
venting the  contamination  of  the  wa- 
ters of  Lake  Michigan,  the  court  in 
Chicago  V.  Sanitary  Dist.  (1916)  272 
IlL  37,  111  N.  E.  491,  says  that  the  land 
sought  to  be  condemned  was  not  de- 
voted to  the  necessities  of  the  district 
for  the  maintenance  of  its  channel, 
and  under  the  power  of  the  city  to 
construct  and  maintain  sewers,  and 
for  that  purpose  to  exercise  the  right 
of  eminent  domain,  the  city  had  the 
right  to  condemn  the  land  in  question. 

It  is  stated  in  Ramapo  Mountain 
Water  Power  &  Service  Co.  v.  Pal- 
isades Interstate  Park  (1917)  177 
App.  Div.  700,  164  N.  Y.  Supp.  430, 
that  if  lands  acquired  by  a  corporate 
body  created  for  the  purpose  of  estab- 
lishing an  interstate  park  are  not  ac- 
quired for  public  use,  they  are  still 
subject  to  the  right  of  a  water  com- 
pany to  condemn. 

A  mining  company  may  condemn 
the  tunnel  of  another  mining  company, 
which  has  not  been  used  for  mining 
purposes  for  many  years,  and  which, 
although  it  had  not  been  abandoned, 
was  not  shown  to  be  intended  for  use 
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by  the  owning  company.  Byrnes  v. 
Douglass  (1897)  27  C.  G.  A.  399,  48 
U.  S.  App.  526,  83  Fed.  45, 19  Mor.  Min< 
Rep.  96. 

The  theory  upon  which  the  courts 
proceed  in  these  cases  can  best  be 
understood  from  the  language  of  the 
opinions.  In  Atlanta  &  W.  P.  R.  Go. 
V.  Atlanta,  B.  &  A.*R.  Go.  (1905)  124 
Ga.  125,  62  S.  E.  820,  where  one  rail- 
road company  was  seeking  to  appro- 
priate land  acquired  by  another  com- 
pany for  enlarged  terminal  facilities, 
but  which  was  not  so  used,  the  court, 
in  sustaining  the  right  to  take  the 
property,  says:  ''The  property  of 
another  railroad  company  may  be  con- 
denmed  if  the  property  thus  sought 
to  be  acquired  is  not  actually  used  by 
the  other  company  for  railroad  pur^ 
.poses,  and  will  not  be  needed  by  that 
company  for  such  purposes  in  the 
immediate  future.  Property  owned 
by  a  railroad  company,  which  it  does 
not  use  for  railroad  purposes,  and 
which  will  probably  not  be  needed  in 
the  near  future  for  such  purposes,  so 
far  as  the  right  of  another  railroad 
company  seeking  to  condemn  it  is  con- 
cerned, stands  upon  the  same  footing 
as  other  property  not  dedicated  to  a 
public  use.  •  .  .  Where  the  property 
is  already  in  use  for  railroad  purposes, 
or  where  it  is  manifest  that  it  will  be 
presently  needed  by  the  corporation 
-to  carry  fully  into  effect  the  purposes 
of  its  creation,  then  the  right  of  anoth< 
er  railroad  company  to  acquire  it  by 
condemnation  is  subject  to  restric- 
tions which  are  .not  applicable  where 
tha  property  is  not  actually  in  use  or 
needed  for  present  use/'  It  is  stated 
in  Re  Rochester  Water  Gomrs.  (1876) 
66  N.  Y.  413,  that  "land  held  by  a 
corporation,  or  by  a  public  body,  but 
not  used  for  or  necessary  to  a  public 
purpose,  but  simply  as  a  proprietor 
and  for  any  private  purpose  to  which 
they  may  be  lawfully  applied,  may  be 
taken  as  if  held  by  an  individual  own- 
er. The  property  rights  of  a  corpora- 
tion in  lands  not  held  in  trust  for  a 
public  use  are  no  more  sacred  than 
those  of  individual  proprietors.  The 
law  only  protects  from  condemnation 
for  public  purposes  lands  actually 
held  by  authority  of  the  sovereign 
12  A.L.R.— 95. 


power  for»  or  Deeeasary  to,  some  pub- 
lic purpose  or  use.''  Upon  the  author- 
ity of  Re  Rochester  Water  Gomrs. 
(N.  Y.)  supra,  the  court  in  Re  Roch- 
ester, H.  &  L.  R.  Go.  (1888)  110  N.  Y. 
119,  17  N.  E.  678,  says  that  land  held 
by  a  corporation^  but  not  used  for  or 
necessary  to  a  public  purpose,  but 
simply  as  a  proprietor  and  for  any 
private  purpose  for  which  they  may 
be  lawfully  applied,  may  be  taken  as 
-if  held  by  an  individual  owner.  The 
.court  in  Baltimore  &  O.  R.  Go.  v.  Pitts- 
burg, W.  &  K.  R.  Go,  (1881)  17  W.  Va. 
.812,  says :  "There  is  nothing  so  sacred 
-in  the  title  of  a  railroad  company  to 
property  that  it  cannot  be  taken  under 
the  exercise  of  the  right  of  eminent 
domain^  I  understand  the  law  to  be 
•-that  property  belonging  to  a  railroad 
-company,  and  not  in  actual  use,  neces- 
sary to  the  proper  exercise  of  the 
franchise  thereof,  may  be  taken  for 
.the  purposes  of  another  railroad  under 
the  general  railroad  law  of  the  state. 
.An  express  legislative  enactment  is 
.generally  required  in  order  to  take 
such  property  in  use  by  a .  railroad 
company,  except  where  the-  proposed 
appropriation  would  not  destroy  or 
greatly  injure  the  franchise  of  tbe 
company,  or  render  it  difficult  to  pros- 
ecute the  object  thereof.  If  such  con- 
sequences would  not  f ollow«  a  general 
grant  is  sufficient."  In  St  Xouis^  A. 
&  T.  R.  Co.  v;  Belleville  City  R.  Go. 
(1895)  168  DL  B90,  41  N.  E.  916,  the 
court,  in  austaining  the  condemnation 
by  one  railroad  company  of  land 
owned  by  another,  but  leased  for  a 
long  term  of  years  to  an  iron  works, 
says  that  under  these  circumstances 
the  rule  that  land  owned  by  one  rail- 
road company  cannot  be  condemned 
for  another  Is  not  applicable.  "It  is 
true  that  where  property  is  already 
devoted  to  railroad  purposes  it  can- 
not be  condemned  by  another  railroad 
company  for  the  same  purpose.  To 
authorize  a  petitioner  to  condemn, 
there  must  be  a  change  in  the  use  of 
the  property,  and  not  the  mere  change 
of  ownership;  but,  the  property  sought 
to  be  cond^nned  in  this  case  not  being 
devoted  to  railroad  purposes,  we  see 
no  obstacle  in  the  way  of  its  con- 
demnation by  the  petitioner  for  a  pur- 
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poBe  of  that  character."  The  court  in 
Southern  P.  R.  Co.  v.  Southern  Cal- 
ifornia R.  Co.  (1896)  111  Cal.  221,  43 
Pac.  602,  concludes  the  discussion  as 
follows:  'The  appropriation  of  a 
portion  of  the  right  of  way  of  a  rail- 
road not  essential  to  its  enjoyment  of 
its  franchise  and  property  as  such,  by 
another  railroad,  where  essential  to 
the  construction  and  existence  of  the 
latter,  is  to  and  for  a  more  necessary 
public  use,  and  the  fact  that  some  in- 
terference may  be  occasioned  thereby, 
but  which  does  not  materially  curtail 
the  rights  and  purposes  of  the  former, 
does  not  take  the  case  out  of  the  whole- 
some rule  adopted  by  our  Code,"  to 
the  effect  that  property  appropriated 
to  a  public  use  shall  be  taken  by  the 
exercise  of  the  right  of  eminent  do- 
main only  when  it  is  for  a  more  neces- 
sary public  use  than  that  to  which  it 
has  already  been  appropriated. 

The  fact  that  the  land  may  be  used 
at  some  future  time  is  not  sufficient  to 
change  the  rule.  Atlanta  A  W.  P.  R. 
Co.  V.  Atlanta.  B.  &  A.  R.  Co.  124  Ga. 
12S,  62  S.  E.  S20;  Scrantoii  Gas  &  Wa- 
ter Co.  ▼.  Delaware,  L.  &  W.  R.  Co. 
(1909)  2S5  Pju  162,  78  AtL  1097; 
Memphis  A  State  Line  R.  Co.  v.  Union 
R.  Go.  (1906)  116  T^in.  600,  95  S.  W. 
1019.  Land  which  was  located  and 
patented  as  mining  greund,  but  which 
was  not  in  fact  being  worked,  and  had 
not  been  worked  for  several  years,  is 
not  exempt  from  condemnation  by 
another  mining  company  for  the  de- 
posit and  storage  of  tailings ;  the  mere 
possibility  that  the  land  may  sometime 
in  the  future  be  used  by  the  owners 
for  mining  purposes  will  not  prevent 
condemnation.  Goldfield  Consol.  Mill. 
i[  Transp.  Co.  v.  Old  Sandstorm  Annex 
Gold  Min.  Co.  (1915)  88  Nev.  426,  150 
Pac.  813. 

Not  all  property,  however,  that  is 
held  by  a  public  service  corporation  in 
anticipation  of  future  needs,  is  sub- 
ject to  condemnation ;  there  must  be  a 
liberal  consideration  of  future  use.  It 
has  been  said  in  a  case  relating  to  the 
taking  of  property  of  a  water  company 
by  a  railroad  company  that  "liberal 
consideration  must  be  paid  to  the 
future  as  well  as  the  existing  needs 
of  the  water  company;  but  the  mere 


possibility  that  the  lands  may  at  some 
future  time  become  necessary  to  the 
exercise  of  the  company's  franchise 
will  not  operate  to  exempt  them  from 
condemnation;  nor  will  the  fact  that 
the  property  is  at  present  employed,  if 
the  use  is  not  necessary  to  the  exercise 
of  the  company's  franchise."  Scran- 
ton  Gas  &  Water  Co.  ▼.  Delaware,  L.  & 
W.  R.  Co.  (1909)  225  Pa.  152,  73  Att. 
1097.  Practically  the  same  opinion  is 
expressed  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  New  York,  C.  &  St.  L.  R.  Co. 
(1881)  8  Fed.  858,  Western  U.  Teleg. 
Co.  V.  Pennsylvania  R.  Go.  (1903)  120 
Fed.  862,  affirmed  in  (1908)  59  C.  C.  A. 
113,  123  Fed.  38,  which  is  affirmed  in 
(1904)  195  U.  S.  640,  49  L.  ed.  312,  25 
Sup.  Ct.  Rep.  138,  1  Ann.  Gas.  517, 
Memphis  State  Line  R.  Co.  v.  Forest 
Hill  Cemetery  Co.  (1906)  116  Tcon. 
400,  94  S.  E.  69,  and  in  Memphis  t 
State  Line  R.  Go.  v.  Union  R.  Go. 
(1906)  116  Tewi.  600,  95  S.  W.  1019. 
It  is  accordingly  held  that  a  public 
service  corporation  may  acquire  and 
hold  land  in  anticipation  of  its  futore 
needs,  to  the  exclusion  of  other  cem- 
panies.  Nicomen  Boom  Co.  v.  North 
Shore  Boom  &  Driving  Co.  (1905)  40 
Wash.  315,  82  Pac  412;  Neitsel  v. 
Spokane  International  R.  Go.  (1914) 
80  Wash.  30,  141  Pte.  186;  State  ex 
rel.  Union  Trust  ft  Sav.  Bank  v.  Supe- 
rior Ct.  (1915)  84  WMh.  20,  146  Pac 
999,  149  Pac.  324.  It  is  sUted  in 
Atlanta  &  W.  P.  R.  Go.  v.  Atlanta,  B. 
ft  A.  R.  Co.  (1905)  124  6a.  125,  62  8. 
E.  820,  that  'Svhere  a  company  Yarn 
acquired  property  for  the  purpose  ef 
enlarging  its  depot,  or  its  yard,  or  its 
terminal .  facilities,  and  is  presently 
proceeding  to  adapt  such  newly  ac- 
quired property  to  the  use  for  which 
it  was  acquired,  such  newly  acquired 
property  would  under  such  circum- 
stances, as  to  the  rights  of  another 
company  to  condemn,  be  fully  safe- 
guarded by  the  same  restrictions  as  if 
the  plans  which  were  actually  in  prog- 
ress had  become  completed  when  the 
condemnation  proceedings  were  insti- 
tuted." In  Nicomen  Boom  Co.  v.  North 
Shore  Boom  ft  Driving  Co.  (Wa^) 
supra,  a  boom  company  was  held  en- 
titled to  hold  free  from  condemnation 
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by  another  company  lands  acquired  by 
it,  although  not  used,  where  such 
lands  were  held  in  anticipation  of 
future  needs.  According  to  this  court, 
a  public  service  corporation  has  the 
right,  in  acquiring  property  for  the 
purpose  of  constructing  its  works,  to 
lake  into  consideration  the  future  re- 
quirements of  its  business,  and  it 
should  not  be  restricted  merely  to  the 
territory  required  at  the  time  its  first 
works  are  erected ;  to  hold,  as  in  this 
case,  that  the  boom  company  could 
retain  its  location  selected  for  its  pur- 
poses only  by  constructing  its  boom 
throughout  its  entire  selected  ter- 
ritory, would  render  necessary  at  the 
beginning  of  its  business  the  expend- 
iture of  large  sums  of  money  in  con- 
structing works,  long  in  advance  of 
any  necessity  for  it  in  aid  of  the  pub- 
lic service.  A  power  site  acquired  by 
a  street  railroad  company  in  anticipa- 
tion of  its  future  needs  is  not  subject 
to  condemnation  by  a  power  company, 
although  it  is  not  being  used  by  the 
railroad  company,  where  it  is  in  rea- 
MNMible  antieipation  of  the  railroad 
company's  future  needs.  State  ex  rel. 
UBien  Trust  &  Sav.  Bank  v.  Superior 
Ct.  (Wash.)  supra.  A  similar  view 
appears  in  State  ex  rel.  Spokane  Falls 
A  N.  R.  Co.  V.  Superior  Ct.  (1905)  40 
Wafdi.  389,  82  Pac  417.  Land  owned 
.by  a  mining  company,  which  will  be 
necessary  to  the  company  in  ttie  devel* 
epmeat  and  operation  of  its  mine^ 
which  has  never  been  fully  developed, 
cannot  be  taken  by  another  mining 
e<mipany  for  the  same  purposes. 
Marsh  Min.  Go.  v.  Inland  Empire 
Min.  &  Mill.  Co.  (1916)  SO  Idake,  1, 
165  Pac.  1128.  .It  appeared,  according 
to  the  majority  opinion,  that  the  own- 
er of  the  land  in  question  was  pros- 
pecting in  good  faith  and  expending  its 
money  in  an  effort  to  develop  its  mine, 
and  that  if  commercial  ore  in  paying 
quantities  were  discovered,  all  the 
ground  sought  to  be  condemned  would 
be  necessary.  From  this  opinion  there 
is  a  dissent  in  which  the  ground  is 
taken  that,  simply  because  the  own- 
ing company  owned  the  land  sought  to 
be  condemned  as  a  mining  claim,  and 
held  it  for  a  prospective  public  use,  it 
was   not  protected   from   being  con- 


demned for  another  public  use.  It 
is  stated  in  Re  Seneca  Ave.  (1917) 
98  Misc.  712,  163  N.  Y.  Supp.  503, 
that  it  is  not  esse  itial  that  prop- 
erty shall  be  actually  .  in  use  by 
a  railroad  company,  in  order  to  pre- 
clude its  condemnation  for  another 
public  use  without  express  legis- 
lative action;  that  if  it  will  be  need- 
ed for  the  railroad  purposes  in  the 
future,  it  cannot  be  condemned  with- 
out express  legislative  sanction.  A 
similar  idea  is  advanced  in  Spokane 
V.  Merriam  (1914)  80  Waah.  222,  141 
Pac.  358,  where,  in  a  condemnation 
proceeding  in  which  the  city  was  seek- 
ing to  take  land  for  a  public  park,  it 
is  held  not  incumbent  upon  the  city  to 
show  necessity  for  an  immediate  use; 
that  the  showing  of  a  reasonable  ne- 
cessity for  use  in  a  reasonable  time  is 
all  that  can  be  required.  A  municipal 
corporation  is  held  to  have  the  same 
right  of  condemnation  in  the  acquire- 
ment of  property  for  a  public  use  that 
a  public  service  corporation  has* 
Cases  like  the  Merriam  Case  have  not 
in  general  been  included  in  this  anno- 
tation, as  that  involved  the  showing 
of  a  neeessity  for  immediate  use  in  or«- 
der  to  entitle  the  public  body  to  con- 
demn, and  not  the  question  of  wheth- 
er property  which  has  been  acquired 
by  a  public  service  corporation  can  be 
heldi  although  not  necessary  to  its 
immediate  use)  as  against  another 
piU>lic  service  corporation  seeking  to 
condemn  it. 

In  State  ex  rel.  South  Fork  Log- 
Driving  Co.  v.  Superior  Ct.  (1917)  94 
Wash.  691,  163  Pac.  15,  it  was  held 
that  water  rights  acquired  by  a  water 
company,  and  held  by  it  in  anticipa- 
tion of  its  future  needs  in  supplyin^r 
a  city  with  water,  could  not  be  con- 
demned by  another  water  company  for 
the  same  purpose.  But,  upon  a  subse- 
quent appeal  of  this  case  (1918)  (102 
Wash.  460,  173  Pac.  192),  the  right  to 
condemn  was  sustained,  the  court  say- 
ing that  it  was  not  shown  that  the  first 
company  intended  to  put  the  land  to 
a  public  use  within  any  reasonable 
time,  or  that  it  would  be  necessary  to 
the  carrying  out  of  the  franchise  ob- 
ligations of  the  company  during  the 
few  remaining  years  of  its  franchise^ 
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nor  was  it  shown,  except  by  way  of 
bare  allegation,  that  its  present  source 
of  supply  would  not  be  ample  or  ad- 
equate to  meet  the  demands  of  the 
public. 

A  railroad  company  which  acquired 
•a  tract  of  land  in  order  to  prevent  its 
falling  into  the  hands  of  a  rival  com- 
pany, and  which  retained  it  for  five 
years  without  taking  any  action  look- 
ing towards  its  adaptation  to  the  needs 
of  the  company,  cannot  hold  such  land 
exempt  from  the  exercise  of  the  right 
of  eminent  domain  in  favor  of  another 
railroad  company,  although  the  own- 
ing company  testified  in  this  case  that 
the  land  would,  in  the  near  future,  be- 
come necessary  for  its  use  for  addi- 
tional turnout  switch  yards,  and  that 
it  would  have  been  improved  but  for 
a  lack  of  funds,  and  it  was  yet  its  pur- 
pose so  to  use  it.  The  court  concludes 
that  the  future  use  rests  upon  a  con- 
jecture or  a  contingency  that  no  court 
can  say  with  assurance  will  ever  arise, 
and  it  is  held  that,  in  view  of  the 
:greater  necessity  to  the  company  seek- 
ing to  condemn  the  land,  it  would  be 
held  that  the  mere  prospective  use  by 
the  owning  company  should  yield  to 
the  more  immediate  necessity  of  the 
company  seeking  condemnation.  Ck)U 
orado  Eastern  R.  Co.  v.  Union  P«  R« 
Co.  (1890)  41  Fed.  293. 

That  a  railroad  company  has  a  right 
to  consider  the  needs  of  the  future, 
and  to  construct  its  roads  and  make 
its  plans  with  reference  to  those  fu- 
ture needs,  is  held  in  Pittsburg  Junc- 
tion R.  Co's  Appeal  (1886)  122  Pa.  511, 
9  Am.  St.  Rep.  128,  6  Atl.  564,  a  case 
in  which  one  railroad  company  was 
seeking  to  take  irom  another  a  part 
of  its  yards  which  were  claimed  to  be 
larger  than  necessary.  In  many  cases 
of  anticipation  of  future  needs  public 
service  corporations  have  acquired 
more  grounds  than  are  necessary,  but 
such  grounds  have  been  used  in  a  gen- 
eral way  by  the  company;  for  example, 
in  Alvord  v.  Great  Northern  R.  Co. 
(1917)  179  Iowa,  465,  161  N.  W.  467,  a 
railroad  company  had;  it  was  claimed, 
acquired  more  ground  for  depot  pur- 
poses than  was  necessary.  In  holding 
that  the  railroad  company  was  not  in 
possession  of  more  ground  than  was 


properly  appropriate  for  railroad  pur- 
poses, the  court  says:  ''The  company, 
in  determining  the  extent  of  depot 
grounds  essential,  was  not  limited  to 
present  demands  alone,  but  might  well 
anticipate  the  growth  of  the  munic- 
ipality and  development  of  the  sur- 
rounding territory,  and  the  increasing 
facilities  likely  to  be  demanded  for  the 
handling  of  freight.  .  .  .  Moreover, 
the  determination' of  the  amount  of 
land  essential  for  such  purpose  is 
largely  within  the  discretion  of  the 
manager  of  the  railway  company,  and 
the  courts  are  reluctant  to  interfere, 
save  when  clearly  beyond  the  just 
necessity  for  its  use  in  performing  its 
duties  as  a  public  carrier."  Cases  of 
this  kind  have  not,  in  general,  been 
included  in  the  present  annotation. 

Lands. in  one  state  acquired  by  pur- 
chase by  two  of  the  principal  stock- 
holders of  a  railroad  corporation  of 
another  state,  and  with  a  view  of  or- 
ganizing a  railroad  corporation  in  the 
state  in  which  the  lands  are  situated, 
and  extending  the  line  of  road,  were 
held  liable  to  condenmation  by  anoth- 
er railroad  company  before  any  steps 
had  been  taken  by  the  stockholders  to 
incorporate,  in  Toledo  &  I.  Traction 
Co.  V.  Toledo  &  C.  I.  R.  Co.  (1908)  171 
bid.  213,  86  S.  E.  54.  The  court  says: 
''Certainly  it  would  not  be  tenable  to 
argue  that  they,,  as  the  promoters  of  a* 
railway  to  be  organized  at  some  time 
in  the  future,  by  making,  as  they  did, 
a  survey  of  a  route  for  the  building 
of  a  railroad  by  a  proposed  but  unor^ 
ganized  railway  company,  which  might 
never  be  organized  or  incorporated, 
could  thereby  withdraw  the  lands  in 
question  for  a  period  of  eighteen 
months  [the  period  provided  in  the 
deed  to  the  stockholders  for  the  com- 
mencement of  the  railroad],  or  for 
any  other  period  of  time,  from  the 
power  of  the  state  to  condenm  or  ap- 
propriate them  for  a  public  use/'  The 
lands  were  purchased  by  the  stock- 
holders, and  the  deed  taken  to  them 
as  trustees,  but  no  beneficiary  was 
named. 

Some  cases  treat  the  rights  of  a 
public  service  corporation  about  to 
appropriate  lands  to  a  public  use  the 
same  as  if  the  lands  had  been  actually 
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appropriated.  New  Haven  Water  Co. 
V.  Wallingford  (1899)  72  Conn.  298,  44 
Atl.  235;  East  Hartford  Fire  Dist  ▼. 
Glastonbury  Power  Co.  (1917)  92 
Conn.  217,  102  Atl.  692.  While,  it  is 
probably  true  that  if  one  public  serv-* 
ice  corporation  is  about  to  appropriate 
property  for  a  public  use,  or  is  about 
to  devote  its  property  to  such  use,  the ' 
right  of  another  public  service  cor- 
poration to  appropriate  the  same  land 
is  governed  by  the  same  rules  as  if 
the  appropriation  or  use  were  com« 
plete,  if  it  appears  that  no  steps  are 
taken  for  a  considerable  time  to  com«» 
plete  the  appropriation  or  use,  the. 
right  of  another  corporation  to  take 
the  land  is  not  defeated,  although  the 
latter  may  have  only  general  authority 
to  take  land.  Ibid.  A  water  company 
was  held  not  to  have  so  completely 
appropriated  the  waters  of  a  stream 
as  to  preclude  their  appropriation  by 
another  water  company,  where  the 
former  company  had  simply  made  a 
purchase  of  a  small  strip  of  land  upon 
the  stream,  of  which  no  practical  use 
could  be  made,  and  after  the  purchase 
did  nothing  for  a  period  of  twenty 
years,  manifesting  any  intent  to  ap- 
propriate the  water.  New  Haven  Wa- 
ter Co.  V.  Wallingford  (Conn.)  supra. 
In  East  Hartford  Fire  Dist.  v.  Glaston- 
bury Power  Co.  (Conn.)  supra,  a  pow- 
er company  was  aeeking  to  defeat  the 
appropriation  of  its  land  by  a  munic- 
ipal water  company;  it  appeared  that 
the  power  company  was  chartered 
about  ten  years  before,  and  that  al- 
though it  was  authorized  to  purchase 
and  hold  land,  mill  sites,  etc.,  for  the 
purpose  of  generating  and  distribut- 
ing electricity  and  to  operate  an  elec- 
tric railway  as  a  common  carrier,  it 
had  not  yet  commenced  to  construct  its 
railway,  or  to  generate  electricity,  or 
to  develop  the  water  power  of  the 
stream  which  was  sought  to  be  taken; 
the  power  company  alleged  that  it 
was,  and  for  a  long  time  had  been, 
making  its  preparations  to  develop 
these  water  powers,  but  it  did  not  al-  • 
lege  that  the  preparations  included 
any  construction  work,  either  on  the 
stream,  or  in  the  territory  where  it 
proposed  to  distribute  electricity,  or 
in  the  construction  of  its  railway,  or 


that  its  preparations  being  made  at 
the  time  of  ttie  condemnation  proceed- 
ings were  any  better  calculated  to 
produce  quick  results  than  those  which 
it  had  for  a  long  time  been  making. 
Upon  the  facts  the  court  concludes 
that  the  power  company  had,  at  most, 
a  general  and  indefinite  intent  to  util- 
ize the  property  in  some  way,  at  some 
indefinite  time,  and  to  appropriate  the 
water  under  its  charter,  not  at  present 
or  in  the  near  future,  but  whenever 
it  should  desire  and  determine  to  do 
so.  Moreover,  in  addition  to  the  un- 
certainty as  to  the  time  when  the  wa- 
ter would  be  used,  there  was  another 
and  more  important  uncertainty  as  to 
the  use  which  the  power  company 
might  finally  elect  to  make  of  its  water 
power,  when  developed;  and  the  court 
concludes  that,  in  view  of  the  uncer- 
tainty as  to  time  and  use,  it  cannot  be 
said  that  the  waters  of  the  stream  and 
its  tributaries  had  been  lawfully  ap- 
propriated to  a  public  use. 

The  company  may,  by  abandonment 
of  the  intention  to  devote  the  property 
to  a  public  use,  or  an  abandonment  of 
a  public  use  once  begun,  lose  the 
right  to  hold  the  land  to  the  exclusion 
of  others.  The  state  may  for  a  public 
purpose,  under  the  right  of  eminent 
domain,  condemn  and  remove,  a  dam 
the  right  to  maintain  which  had  been 
acquired  under  ad  quod  damnum  pro- 
ceedings for  the  operation  of  a  grist- 
mill, where  the  mill  is  no  longer  op- 
erated for  toll,  but  is  run  wholly  for 
private  use  or  benefit,  doing  a  large 
commercial  business  in  the  manufac- 
ture and  sale  of  fiour.  Zehner  v.  Mill- 
ner  (1909)  172  Ind.  493,  24  L.R.A. 
(N.S.)  383,  87  N.  E.  209. 

Mere  nonuser,  however,  does  not 
constitute  an  abandonment.  Neitzel 
V.  Spokane  International  R.  Co.  (1914) 
80  Wash.  80,  141  Pac.  186.  Nor  does 
mere  lack  of  diligence  constitute  an 
abandonment.  Nicomen  Boom  Co.  v. 
North  Shore  Boom  &  Driving  Co. 
(1906)  40  Wash.  316,  82  Pac.  412.  In 
Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving  Co.  (Wash.)  supra^ 
it  was  found  as  a  fact  that  the  inten- 
tion to  expend  the  boom  as  the  public 
service  required  always  existed,  and  it 
was  held  that,  in  the  absence  of  a 
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showing  that  diligence  to  meet  that 
end  was  not  exercised,  there  was  no 
abandonment. 

The  decision  in  Chicago  West  Div. 
R.  Co,  V.  Metropolitan  West  Side  Elev. 
R.  Co.  (1894)  152  111.  519,  38  N.  E.  736, 
that  one  railroad  company  may,  under 
a  general  power  to  condemn,  acquire 
property  of  another  railway  company, 
which  is  used  in  part  as  a  bam  for 
stabling  horses,  and  as  a  change  bam, 
and  a  portion  for  the  storage  of  salt, 
— used  on  the  tracks, — and  also  for  a 
blacksmith  shop  for  the  repair  of  cars 
and  shoeing  of  horses,  is  based  in  part, 
at  least,  upon  the  fact  that  during 
three  years  prior  to  the  condemnation 
the  land  had  been  used  but  little  as 
a  horse  barn.  Cases  dealing  generally 
with  the  comparative  importance  of 
the  use  of  the  property  have  been  ex- 
cluded from  this  note. 

The  question  of  abandonment  must 
be  determined  from  all  the  facts. 
Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving  Co.  and  Neitzel  v. 
Spokane  International  R.  Co.  (Wash.) 
supra. 

Various  states  of  facts  have  been 
presented  in  the  cases,  in  which  one 
public  service  corporation  has  at^ 
tempted  to  condemn  the  land  of  anoth- 
er, not -devoted  to  the  public  purpose. 
Lands  acquired  by  one  railroad  com- 
pany with  the  view  of  obstructing 
another  railroad  company  in  the  en- 
joyment of  land  which  it  has  acquired 
are  not  exempt  from  condemnation. 
Peoria,  P.  &  J.  R.  Co.  v.  Peoria  &  S.  R. 
Co.  (1872)  66  111.  174.  In  holding  that 
the  land  of  a  railway  company  might 
be  appropriated  by  another  railway 
company,  where  the  former  did  not 
use  the  land,  the  court  in  Kansas  City, 
S.  &  G.  R.  Co.  V.  Vicksburg,  S.  &  P.  R. 
Co.  (1897)  49  La.  Ann.  29,  21  So.  144, 
says :  "If  a  corporation  acquires  more 
land  than  it  requires  for  its  uses,  the 
land  not  needed  is  impressed  with  no 
immunity  from  the  exercise  of  that 
power  to  which  all  must  submit." 
This  case  is  approved  in  the  subse- 
quent case  of  Orleans  &  J.  R.  Co.  v. 
Jefferson  &  L.  P.  R.  Co.  (1899)  51  La. 
Ann.  1605,  26  So.  278,  involving  the 
appropriation  of  land  of  one  railroad 
company  by  another.     A  spur  track 


originally  constructed  as  a  private 
enterprise  for  the  use  of  a  customer 
of  a  railroad,  and  which  had  never 
been  used  for  public  purposes,  may  be 
appropriated  by  another  railroad. 
Louisiana  &  A.  R.  Co.  v.  Louisiana  R 
&  Nav.  Co.  (1910)  125  La.  755,  51  So. 
712.  A  railroad  company  whose  tracks 
'  are  to  be  constructed  along  the  side  of 
a  mountain  may  be  permitted  to  con- 
demn f 03*  its  right  of  way  a  portion  of 
the  right  of  way  of  a  former  road* 
where  such  portion  is  occupied  by  un- 
ezcavated  rock  and  dirt,  and  there  is 
no  immediate  prospect  of  the  other 
road  needing  it,  and  its  tracks  are  to 
be  placed  far  enough  away  from  the 
other's  so  as  not  to  interfere  with  its 
operation,  where  the  location  is  by  far 
the  most  practicable  that  can  be 
found,  and  any  other  route  would  im- 
pinge as  much  upon  the  other  road  as 
this  does,  and  would  affect  many  min- 
ing operations,  be  enormously  expen- 
sive, and  less  convenient.  Butte,  A.  & 
P.  R.  Co.  V.  Montana  Union  R.  Co. 
(1895)  16  Mont  504,  31  L.R.A.  298,  50 
Am.  St.  Rep.  508,  41  Pac.  232. 

The  space  sought  to  be  appropriated 
in  Southern  P.  R.  Co.  v.  Southern  Cal- 
ifornia R.  Co.  (1896)  111  CaL  221,  43 
Pac.  602,  had  not  been  used  by  the  first 
company,  except  that,  after  the  com- 
pany seeking  to  make  the  appropria- 
tion had  graded  its.  roadbed,  the  for- 
mer company  built  a  spur  track  there- 
on for  the  purpose  of  preventing  the 
latter  from  using  the  right  of  way, 
which  spur  the  fprmer  company  did 
not  need.  The  former  company  also 
had  a  small  depot  building  16  by  18 
feet,  and  one  story ^  high,  on  the  con- 
demned right  of  way,  which  it  did  not 
need,  and  which  eould  readily,  and 
without  injury  to  it^  be  removed,  to- 
gether with  its  spur  track,  from  the 
land  sought  to  be  condemned. 

A  condemnation  of  a  longitudinal 
strip  along  a  railroad  right  of  way  was 
sustained  in  Chicago  &  M.  Electric  R. 
Co.  V.  Chicago  &  N,  W.  R.  Co.  (1904) 
211  IlL  352,  71  N.  E.  1017,  where  it 
appeared  that  the  strip  had  never  been 
occupied  by  the  owning  railway  com- 
pany for  any  purpose  except  that  a 
switch  track  crossed  one  end  of  it.  It 
was  claimed,  however,  that  the  own- 
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inir  company  desired  to  make  use  of 
this  for  additional  tracks,  but  it  was 
found  by  the  appellate  court  that  the 
land  was  not  required  for  the  present 
or  immediate  future  use  of  the  owning 
company.  This  rule  has  been  fre- 
quently applied  to  the  appropriation 
by  one  railroad  company  of  a  longitu- 
dinal section  of  the  right  of  way  of 
another  company.  Southern  P.  B.  Co.  ▼. 
Southern  California  B.  Co.  (CaL)  and 
Butte,  A.  &  P.  B.  Co.  v.  Montana  Union 
B.  Co.  (Mont)  supra;  Seattle  &  M.  B. 
Co.  V.  Bellingham  Bay  &  E.  B.  Co. 
(1902)  29  WaalL  491,  92  Am.  St.  Bep. 
907,  69  Pac.  1107;  North  Coast  B.  Co. 
V.  Northern  P.  B.  Co.  (1908)  48  Wash. 
529,  94  Pac.  112.  The  right  of  one 
railroad  company  to  condemn  a  lon- 
gitudinal strip  of  land  in  a  street  on 
which  another  railroad  company  had 
constructed  its  road  was  sujstained  in 
North  Carolina  B.  Co.  v.  Carolina  C.  B. 
Co.  (1880)  88  N.  C.  489,  where  it  did 
not  interfere  in  any  way  with  the 
former  road's  business. 

In  Denver  Power  &  Irrig.  Co.  ▼. 
Denver  &  B.  G.  B.  Co.  (Denver  Power 
&  Irrig.  Co.  V.  Colorado  A  S.  B.  Co.) 
(1902)  30  Orfow  204,  60  L.B.A.  888,  69 
Pac.  668,  the  property  of  a  railroad 
company  was  sought  to  be  appropriat- 
ed by  an  irrigation  company;  for 
something  over  sixteen  years  the  right 
of  way  in  question  had  been  held  by 
different  companies  for  railroad  pur- 
poses, but  during  all  that  period  it  did 
hot  appear  that  it  was  ever  actually 
devoted  to  any  such  use.  A  short  time 
prior  to  the  commencement  of  the  con- 
demnation proceedings,  ties  and  rails 
were  laid  by  the  railroad  company 
which  then  owned  it,  but  it  was  held 
that  this  action  was  not  sufficient  to 
show  conclusively,  or  even  prima  facie, 
after  the  lapse  of  so  many  years,  that 
it  was  a  bona  fide  intent  on  the  part 
of  the  company  to  construct  or  main- 
tain a  railroad  over  the  right  of  way. 
In  fact,  it  did  not  appear  at  the  time 
that  the  owning  company  was  using 
it,  or  ever  intended  to  use  it,  for  rail- 
road purposes. 

Land  owned  by  a  railway  company 
and  leased  to  a  mill  company  may  be 
condemned  by  another  railway  com- 
pany.   State  ex  rel.  Milwaukee  Ter- 


minal B.  Co.  ▼.  Superior  Ct.  (1909)  54 
Waah.  865,  108  Pac.  469,  104  Pac.  175. 

A  triangular  piece  of  land  owned 
by  a  ferry  company,  wholly  unused  by 
it  save  for  ornament,  except  that  a 
comer  thereof  was  occupied  by  a  few 
feet  of  cement  path  which  would  be 
equally  useful  if  moved  off  the  tract 
sought  to  be  condemned,  is  subject  to 
condemnation  by  a  railroad  company. 
Philadelphia  &  C.  Ferry  Co.  v.  Inter- 
dty  Link  B.  Co.  (1905)  73  N.  J.  L.  86, 
62  Atl.  184,  affirmed  without  opinion 
in  (1907)  74  N.  J.  L.  594,  65  Atl.  1118. 

A  city  was  held  authorized  to  ap- 
propriate, for  necessary  public  offices 
or  a  prison,  land  of  a  railroad  company 
which  was  not  needed  or  used  in  the 
operation  of  its  road,  or  in  the  conduct 
of  its  business,  in  Cincinnati,  S.  &  C. 
B.  Co.  V.  Belle  (Centre  (1891)  48  Ohio 
St.  273,  27  N.  £.  464.  Beliance  is 
placed  by  the  court  upon  a  statute 
which  expressly  authorized  any  city 
or  village  to  enter  upon  and  hold  real 
estate  within  its  corporate  limits  for 
necessary  offices  and  for  prisons. 
There  was  no  limitation  on  the  power 
found  in  the  statute,  either  with  re- 
spect to  the  ownership  or  the  uses 
made  of  the  property. 

Property  of  a  boom  company  which 
is  not  used  by  it  in  its  business  may 
be  condemned  under  eminent  domain 
proceedings,  by  another  boom  compa- 
ny. State  ex  rel.  Washington  Boom 
Co.  V.  Calais  Boom  Co.  (1914)  82  Wash. 
509,  144  Pac.  719. 

Land  belonging  to  a  bridge  com- 
pany, but  not  essential  to  the  proper 
exercise  of  its  franchise,  may  be  con- 
denmed  by  another  bridge  company. 
Wheeling  &  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  (1891)  138  U.  S.  287,  34  L. 
ed.  967,  11  Sup.  Ct,  Bep.  301,  affirming 
(1890)  34  W.  Va.  155,  11  S.  E.  1009. 

The  condemnation  by  one  railroad 
company  for  a  right  of  way  through  a 
city,  of  land  used  by  another  railroad 
company  as  a  kind  of  wharf  or  dock  for 
the  purpose  of  receiving  and  discharg- 
ing freight,  is  not  a  condemnation  for 
the  same  use.  Chicago  &  N.  W.  B.  Co. 
V.  Chicago  A  E.  B.  Co.  (1884)  112  IIL 

689. 
Land  belonging  to  a  cemetery  asso- 
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elation  organized  with  the  intent  to 
prevent  another  cemetery  association 
from  securing  an  enlargement  of  its 
limits  under  a  statute  authorizing 
such  enlargement,  and  not  with  the 
purpose  of  carrying  out  the  declared 
purposes  of  its  organization,  may  be 
appropriated  by  the  latter  cemetery 
association.  Starr  Burying  Ground 
Asso.  V.  North  Lane  Cemetery  Asso. 
(1904)  77  Cornu  83,  58  AtL  467. 

The  right  of  a  railroad  company  to 
condemn  a  right  of  way  through  a  por- 
tion of  a  cemetery  not  at  the  time  used 
for  cemetery  purposes  is  denied  in 
Memphis  State  Line  R.  Co.  v.  Forest 
Hill  Cemetery  Co.  (1906)  116  Temu 
400,  94  S.  W.  69,  where  the  entire  tract 
belonging  to  the  cemetery  company 
was  being  developed  as  a  part  of  a 
plan,  and  other  routes  were  available, 
though  more  expensive. 


Memphis  State  Line  R.  Co.  v.  Forest 
Hill  Cemetery  Co.  (Tenn.)  supra, 
where  a  railroad  company  sought  to 
condemn  a  right  of  way  through  a  part 
of  a  cemetery  not  yet  used  for  burial 
purposes,  it  was  held  that  since  plans 
had  been  devised  for  the  use  of  the 
whole,  and  since  without  doubt  the 
whole  would  be  eventually  needed  for 
the  purpose  of  interment,  such  prop- 
erty in  this  case  could  not  be  con- 
demned. 

It  has  been  held  that  the  unoccupied 
part  of  a  private  cemetery  may  be  con- 
demned for  railroad  or  other  public 
purpose.  St.  James  African  M.  E. 
Church  V.  Baltimore  &  0.  R.  Co.  (1911) 
114  Md.  442,  79  Atl.  85.  This  decision 
seems  to  be  based  upon  the  fact  that 
the  cemetery  was  a  private  cemetery, 
owned  by  a  religious  corporation,  and 
not  a  public  cemetery.         W.  A.  E. 


TITLE  GUARANTY  ft  TRUST  COMPANY.  Appt, 

V. 

HERBERT  BUSHNELL  et  al. 


Tennessee  Supreme  Court '^  March  9,  1991, 

(—  Tenn.  — ,  228  S.  W.  699.) 

Mortgage  —  assumption  of  debt  —  nonliability  of  grantor  —  df ed. 

1.  Liability  of  the  grantor  upon  the  mortgage  debt  is  not  necessary. to 
enable  a  mortgagee  to  enforce  a  promide  by  the  grantee  of  mortgaged 
property  to  assume  and  pay  the  debt. 

ISee  note  an  this  question  beginning  on  page  1628.] 

Pleading  —  sale  under  mortgage  -^ 
agreement  to  pay  indebtedness. 

2.  A  bill  alleging  a  recital  in  a  deed, 
made  pursuant  to  a  sale  under  a  deed  of 
trust  after  default  in  payment  of  the 
secured  indebtedness,  that  the  property 
is  sold  to  the  highest  bidder  for  a  cer- 
tain price  of  which  a  part  was  paid  in 
the  assumption  of  a  first  lien  upon  the 
property,  and  the  remainder  in  Cash, 
does  not  show  merely  a  purchase  sub- 
ject to  the  prior  lien,  but  evidences  an 
agreement  to  pay  such  lien. 
Contract  —  for  benefit  of  third  person 

—  enforcement. 

8.  A    beneficiary    of    a    contract, 


though  not  a  party  thereto,  may  main- 
tain an  action  directly  in  his  own  name 
against  the  promisor,  where  the  prom- 
ise between  promisor  and  promisee 
is  made  upon  sufficient  consideration 
for  his  benefit. 

[See  6  R.  C.  L.  884.] 
—  consideration  —  promise  to  pay  debt 

—  retention  of  funds. 

4.  The  retention  by  a  purchaser  at  a 
foreclosure  sale  of  a  suflleient  part  of 
his  bid  to  satisfy  a  prior  lien  upon  the 
property  is  a  sufficient  consideration 
for  a  promise  to  do  so* 
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Appeal  by  complainant  from  a  decree  of  the  Chancery  Court  for  Hamil- 
ton Counly  (Garvin,  Ch.)  sustaining  a  demurrer  to,  and  dismissing,  a 
bill  filed  to  recover  the  amount  alleged  to  be  due  on  a  note.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  M.  Trimble  and  F«     sufficient  consideration  moving  to  the 


IJnton  Martin,  for  appellant. 

A  covenant  by  a  purchaser  of  mort- 
gaged premises  to  pay  the  mortgage 
debt  may  be  enforced  by  the  holder  of 
the  mortgage  debt,  whether  such  pur- 
chaser's immediate  grantor  was  person- 
idly  liable  for  the  debt  or  not. 

Dean  v.  Walker,  107  IIL  540,  47  Am. 
Rep.  467;  Marble  Sav.  Bank  v.  Mesar- 
vey,  101  Iowa,  285,  70  N.  W.  198;  Mc- 
Kay V.  Ward,  20  Utah,  149,  46  L.R.A. 
623,  57  Pac.  1024;  Merriman  v.  Moore, 
SO  Pa.  79 ;  Crone  v.  Stinde,  156  Mo.  262, 
55  S.  W.  863,  56  S.  W.  907;  Thorp  v. 
Keokuk  Coal  Co.  48  N.  Y.  253;  Hare  v. 
Murphy,  45  Neb.  809,  29  L.R.A.  851,  64 
N.  W.  211;  Casselman  v.  Gordon,  118 
Va.  553,  88  S.  E.  58 ;  Llewellyn  v.  But- 
ler, 186  Mo.  App.  525,  172  S.  W.  413; 
McDonald  v.  Finseth,  32  N.  D.  400, 
L.R.A.1916D,  149,  155  N.  W.  868;  Cor- 
bin.  Contracts  for  Benefit  of  Third  Per- 
sons, 27  Yale  L.  J.  pp.  1008,  1017. 

The  acceptance  of  a  deed  by  a  grantee 
operates  as  an  assumption  by  him  of  all 
the  charges  and  obligations  therein  im- 
posed upon  him,  without  his  signing  the 
deed. 

Trezevant  v.  Bettis,  2  Shannon,  Cas. 
175;  O'Connor  v.  O'Conner,  88  Tenn. 
76,  7  L.R.A.  33, 12  S.  W.  447;  Snyder  v. 
Summers,  1  Lea,  534,  27  Am.  Rep.  778. 

If  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  the  third  per- 
son, that  person  may  maintain  an  action 
on  such  promise. 

Moore  v.  Stovall,  2  Lea,  543 ;  M'Carty 
V.  Blevins,  5  Yerg.  195,  26  Am.  Dec 
262;  O'Conner  v.  O'Conner,  88  Tenn. 
76,  7  L.R.A.  33,  12  S.  W.  447;  Thomp- 
son  V.  Thompson,  3  Lea,  126;  Ruohs  v. 
Traders  F.  Ins.  Co.  Ill  Tenn.  405,  102 
Am.  St.  Rep.  790,  78  S.  W.  85. 

The  third  person  (the  beneficiary)  is 
not  confined  to  a  court  of  equity  to  en- 
force the  promise,  but  may  maintain 
an  action  at  law  on  such  promise. 

Moore  v.  Stovall  and  M'Carty  v. 
Blevins,  supra. 

Messrs.  Sizer,  Chambliss,  &  Cham- 
bliss,  for  appellees : 

When  one  person  makes  a  promise  to 
another  to  do  something  for  the  benefit 
of  a  third  person,  the  promise  cannot 
be  enforced  by  the  person  designated  as 
the  beneficiary  of  it  unless  there  is  a 


promisor. 

Robinson  v.  Denson,  3  Head,  395. 

In  order  to  support  an  action  against 
a  purchaser  on  his  promise  to  pay  a 
mortgage  debt  subsisting  against  the 
property  purdiased,  it  is  necessary  that 
the  grantor  to  whom  the  promise  is 
made  should  himself  be  personally  liable 
for  the  debt  assumed  by  the  grantee; 
and  it  is  also  necessary  that  there  be  a 
debt  or  some  obligation  on  the  part  of 
the  person  assuming  the  payment  of  the 
mortgage  to  support  his  undertaking. 

2  Jones,  Mortg.  7th  ed.  §§  755a,  760 ; 
19  R.  C.  L.  p.  876,  §  146 ;  Fry  v.  Aus- 
man,  29  S.  D.  30,  39  L.R.A.(N.S.)  150, 
135  N.  W.  708,  Ann.  Cas.  1914C,  842; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  195;  Jefferson  v.  Asch,  25 
L.RJL  257,  and  note,  53  Minn.  446,  39 
AntL  St.  Rep.  618,  55  N.  W.  604;  Ward 
V.  D'Oca,  120  Cal.  102,  52  Pac.  130; 
Wise  V.  Fuller,  29  N.  J.  Eq.  257 ;  Nor- 
wood V.  De  Hart,  30  N.  J.  Eq.  412; 
Brown  v.  Stillman,  43  Minn.  126,  45  N. 
W.  2;  Kramer  v.  Gardner,  104  Minn. 
370,  22  L.R.A.(N.S.)  492,  116  N.  W. 
925 ;  Gamsey  v.  Rogers,  47  N.  Y.  233,  7 
Am.  Rep.  440;  King  v.  Whitely,  10 
Patige,  465;  Mellen  v.  Whipple,  1  Gray, 
317;  Y.  M.  C.  A.  v.  Croft,  34  Or.  106, 
75  AntL  St.  Rep.  568,  55  Pac.  439 ;  Colo- 
rado Sav.  Bank  v.  Bales,  101  Kan.  100, 
165  Pac.  843 ;  Mount  v.  Van  Ness,  33  N. 
J.  Eq.  262. 

Any  agreement  between  Chapin,  the 
trustee  under  the  second  mortgage,  and 
Bushnell,  the  purchaser  at  the  foreclo- 
sure sale,  that  the  latter  should  assume 
and  pay  the  first-mortgage  debt,  would 
not  only  be  without  legal  consideration, 
but  in  so  far  as  it  contemplated  the  ap- 
propriation of  any  part  of  Bushnell's 
bid  to  the  satisfaction  of  the  first-mort- 
gage debt,  it  would  have  been  illegal 
and  void  as  against  Wright  and  Mc- 
Carty,  and  judgment  creditors  of  either 
who  had  fixed  liens  on  the  land. 

McKay  v.  Ward,  20  Utah,  149,  46 
L.R.A.  627,  57  Pac  1024;  Jones  v.  Shep- 
pard,  145  Mo.  App.  470, 122  S.  W.  764 ; 
Bobbitt  V.  Blackwell,  120  N.  C.  253,  26 
S.  E.  817;  Hooper  v.  Castetter,  45  Neb. 
67,  63  N.  W.  135;  Barnard  v.  Duncan, 
38  Mo.  170,  90  Am.  Dec.  416;  King  v. 
Whitely,  10  Paige,  465. 

The  language  of  the  deed  from  Cha- 
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pin  to  BuEihnell  does  not  amount  to  an 
express  assumption  of,  or  agreement  to 
pay,  the  indebtedness  secured  by  the 
first  mortgage. 

Belmont  v.  Coman,  22  N.  Y.  438,  78 
Am.  Dec  213. 

Hall,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  by  complainant 
against  the  defendants,  Herbert 
Bushnell,  Citizens'  National  Bank, 
and  Garnett  Andrews,  seeking  a  de- 
cree against  the  defendants  Bush- 
nell and  Citizens'  National  Bank  on 
a  certain  note  for  $2,200,  executed 
by  G.  H.  Allen  and  wife,  Mary  E. 
Allen,  to  one  Fred  Robinson,  which 
note,  the  bill  alleged,  was  owned  by 
the  complainant.  Andrews  was 
made  a  party  defendant  to  the  bill 
for  the  purpose  of  enjoining  him 
from  paying  out  or  disbursing  cer- 
tain funds,  which,  the  bill  alleged, 
belonged  to  the  defendant  Bushnell, 
and  which  Bushnell  held  as  trustee 
under  some  sort  of  trust  conveyance 
or  power  of  attorney. 

The  bill  alleged  that  on  May  13, 
1912,  G.  H.  Allen  and  wife  executed 
a  note,  payable  to  Fred  Robinson,  for 
the  sum  of  $2,200,  to  secure  the  pay- 
ment of  which  they  executed  a  mort- 
gage on  certain  real  estate  described 
in  the  bill ;  that  said  note  was  trans-* 
ferred  to  complainant  by  Robinson 
for  a  valuable  consideration  after  its 
maturity,  and  that  it  was  the  owner 
of  the  same ;  that  on  May  12,  1912, 
the  day  before  the  execution  of  the 
note  and  mortgage  above  referred 
to,  Allen  and  wife  conveyed  the  lot 
covered  by  said  mortgage  to  George 
S.  McCarty  and  wife,  the  consid- 
eration for  said  conveyance  being  an 
exchange  of  property  and  the  as- 
sumption of  the  mortgage  debt  of 
$2,200  owing  by  the  vendors  to  Rob- 
inson; that  on  June  19,  1912,  Mc- 
Carty and  wife  conveyed  the  same 
property  to  E.  Y.  Chapin,  trustee,  to 
secure  an  indebtedness  of  $2,600; 
and  on  December  31,  1913,  McCarty 
and  wife  conveyed  said  property  to 
R.  T.  Wright,  trustee,  the  convey- 
ance reciting  that  it  was  expressly 
subject  to  the  two  preceding  deeds 
of  trust  hereinbefore  referred  to. 


It  was  further  alleged  that,  de- 
fault having  been  made  in  the  pay- 
ment of  the  indebtedness  secured  by 
the  deed  of  trust  to  Chapin,  the 
property  was  sold  at  a  trustee's  sale 
on  December  5, 1914,  and  was  bid  in 
by  the  defendant  Herbert  Bushnell, 
as  trustee,  to  whom  a  conveyance 
was  made  by  E.  Y«  Chapin,  trustee, 
under  said  deed  of  trust;  that  this 
deed  of  trust  from  Chapin,  trustee, 
to  Bushnell,  trustee,  recites  the  exe- 
cution of  the  note  and  deed  of  trust 
to  Chapin,  and  that  default  had 
been  made  in  the  payment  of  the  in- 
debtedness secured, .  and  that  the 
trustee  had  thereupon  advertised  the 
property  for  sale  as  required  by  the 
terms  of  said  deed  of  trust;  and  that, 
at  said  sale,  notice  was  given  of  the 
prior  mortgage  given  to  secure  the 
$2,200  note  sued  on,  and  that  the  in- 
terest thereon  up  to  the  date  of  said 
foreclosure  sale  amounted  to  $74.81 ; 
that  it  was  also  announced  at  said 
sale  that  the  equity  of  the  owners  in 
said  real  estate,  after  the  satisfac- 
tion of  the  two  mortgages  above 
mentioned,  had  been  conveyed  to  R. 
T.  Wright,  trustee,  who  claimed  the 
right  to  receive  any  surplus  of  the 
proceeds  of  said  sale  ''above  that 
necessary  to  cancel  said  first  and 
second  encumbrances  above  recited  f 
and  further  recited  that  Herbert 
iBushnell,  trustee,  was  the  highest 
and  best  bidder  at  said  foreclosure 
sale,  and  that  the  property  was  bid 
in  by  him  for  the  sum  of  $5,000,  of 
which  sum  $2,274.81  were  paid  by 
the  assumption  by  the  grantee  of  tl^ 
first  lien  upon  said  real  estate,  and 
that  the  remainder  of  the  $5,000  was 
paid  to  the  trustee  in  cash,  and  was 
applied  by  him  to  the  payment  of  the 
indebtedness  due  under  the  second 
mortgage  or  deed  of  trust,  interest, 
costs,  and  certain  paving  assess- 
ments against  the  property,  and  the 
balance,  after  satisfying  the  second 
mortgage  debt,  being  the  sum  of 
$378.54,  was  paid  to  R.  T.  Wright, 
trustee,  in  accordance  with  the  con- 
veyance to  him  by  the  said  George 
S.  McCarty  and  wife;  and  that,  in 
consideration  of  said  recitals,  the 
said  E.  Y.  Chapin,  as  trustee  under 
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said  deed  of  trusty  conveyed  the 
property  described  therein  to  the 
said  Herbert  Bushnell^  trustee,  re- 
citing that  the  said  Chapin,  as 
trustee,  transferred  to  the  said  Bush- 
nell  as  trustee,  "all  the  covenants 
of  warranty  and  seisin  made  to  him 
as  trustee  in  the  deed  of  trust  above 
recited,  but  making  this  conveyance 
as  trustee  under  the  recitals  of  said 
deed  of  trust  and  not  otherwise/' 

The  deed  from  Chapin,  trustee,  to 
Bushnell,  trustee,  is  filed  as  exhibit 
B  to  the  bill,  and  is  made  a  part 
thereof. 

The  bill  further  alleges  that  on 
September  22,  1915,  the  said  Her- 
bert Bushnell,  as  trustee,  conveyed 
said  property  to  W.  F.  Bowling,  re- 
citing a  consideration  of  $1  and 
other  good  and  valuable  considera- 
tions; that  in  this  deed  the  said 
Bushnell,  as  trustee,  transferred  to 
the  said  Bowling  "all  the  covenants 
of  warranty  and  seisin  made  to  him 
as  trustee  in  a  certain  deed  of  trust 
of  E.  Y.  Chapin,  trustee,  dated  De- 
cember 6, 1914 ;"  that  the  defendant 
Citizens*  National  Bank  .joined  in 
the  execution  of  the  deed  from  Bush- 
nell, trustee,  to  W.  F.  Bowling,, 
which,  the  bill  alleges,  contained  the 
following  recital:  'The  Citizens' 
National  Bank  hereby  joins  in  this 
deed  (the  deed  above  recited  having 
been  made  to  the  said  Herbert  Bush- 
nell, trustee,  for  the  use  and  benefit 
of  the  Citizens'  National  Bank,  and 
the  said  Citizens'  National  Bank 
being  the  sole  beneficiary  under  said 
trust)  and  acknowledges  that  it  has 
received  full  consideration  for  this 
conveyance  from  said  trustee  and 
hereby  conveys  to  the  said  W.  F. 
Bowling  all  of  its  interest,  legal  or 
equitable,  in  and  to  the  real  estate 
above  described;  but  the  said  Her- 
bert Bushnell  conveys  as  trustee 
only  and  not  otherwise." 

The  bill  further  alleged  that  by 
virtue  of  the  recitals  in  the  convey- 
ance from  E.  Y.  Chapin,  trustee,  to 
Herbert  Bushnell,  trustee,  and  the 
recitals  in  the  deed  from  Herbert 
Bushnell  and  the  Citizens'  National 
Bank  to  W.  F.  Bowling,  the  said 
Bushnell  and  the  bank  are  jointly 


its  B.  W.  S99.) 

and  severally  liable  for  the  payment 
of  the  note  secured  by  the  first  mort- 
gage on  said  property,  having  ex- 
pressly assumed  the  payment  of 
same,  and  the  bill  prays  for  a  decree 
against  them  accordingly. 

To  this  bUl  the  defendants  Bush- 
nell and  Citizens'  National  Bank  first 
filed  a  motion  to  require  the  com- 
plainant to  elect  whether  it  would 
maintain  its  suit  against  Bushnell 
personally,  or  against  the  bank  as 
his  principal. 

This  motion  was  overruled  by  the 
chancellor  without  prejudice  to  the 
right  of  the  defendants  to  renew 
the  same  later. 

Thereupon  the  defendants  filed  a 
demurrer  to  the  bill  upon  varioua 
grounds,  all  of  which  were  overruled 
except  the  third,  which  was  to  the 
effect  that  the  facts  alleged  in  the 
bill  showed  that  there  was  no  consid- 
eration to  support  any  assumption 
of  liability  by  either  Bushnell,  trus- 
tee, or  the  bank,  for  the  first  mort- 
gage debt  on  said  property.  This 
ground  of  the  demurrer  was  sus- 
tained by  the  chancellor,  and  com- 
plainant's bill  was  dismissed.  From 
this  decree  it  has  appealed  to  this 
court,  and  has  assigned  the  action 
of  the  chancellor  for  error. 

It  appears  from  the  opinion  of  the 
chancellor,  which  is  made  a  part  of 
the  record,  that  he  sustained  the 
third  ground  of  defendants'  demur- 
rer on  the  ground  that  it  appeared^ 
from  the  bill  and  the  recitals  in  the 
deed  filed  as  exhibit  B  thereto,  that 
the  assumption  by  the  defendant 
Bushnell,  trustee,  was  not  made  for 
the  benefit  of  complainant,  but  was 
only  a  mode  of  stating  that  Bushnell 
purchased  the  property  at  the  price 
of  $2,725.19,  encumbered  with  the 
prior  mortgage  lien  of  $2,274.81,  and 
took  the  property  subject  to  that 
Uen. 

We  do  not  think  this  conclusion 
was  warranted  by  either  the  recitals 
in  deed  exhibit  "B,"  or  by  the  allega- 
tions of  the  bill.  In  the  deed  it  is 
expressly  recited  that  the  property 
was  sold  to  the  defendant  Bushnell, 
trustee,  "for  the  price  of  five  thou-i 
sand  ($5,000)  dollars,  of  which  $2,-1 
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274.81  were  paid  by  the  assumption 
by  the  grantee  herein  of  the  first 
lien  upon  said  real  estate;  and  $2,- 
725.19  were  paid  in  cash,"  etc. 

The  bill  contains  the  following  al- 
legation: ''Complainant  would  now 
show  unto  your  Honor  that  as  part 
of  the  consideration  due  to  be  paid 
by  him  for  the  above-described  prop- 
erty at  the  time  it  was  sold  to  him 
by  E.  Y.  Chapin,  trustee,  defendant 
Bushnell  assumed  and  agreed  to  pay 
the  debt  evidenced  by  the  note  ex- 
hibit A  thereto.  Said  assumption 
and  agreement  are  evidenced  by  the 
recital  in  the  trust  deed  exhibit  B, 
which  was  assented  and  agreed  to  by 
the  said  Bushnell  holding  thereunder 
and  accepting  the  title  conveyed  to 
him  by  said  deed." 

On  demurrer  the  allegations  of  the 
bill  must  be  taken  as  true  (Alex- 
ander v.  Elkins,  132  Tenn.  663, 
L.R.A.1916C,  261,  179  S.  W.  310), 
and  every  reasonable  presumption 
must  be  indulged  in  favor  of  the  bill 
when  opposed  by  a  demurrer  (Adams 
V.  Chattanooga  Co.  128  Tenn.  505, 
161  S.  W.  1131 ;  Green  v.  Knoxville 
Bkg.  &  T.  Co.  133  Tenn.  609,  182 
S.  W.  244). 

We  think  the  bill  under  considera- 
tion clearly  showed  that  there  had 

been  an  assumption 
PieAdiiisr-iiale       of    the    first-mort- 

—agreement  to  gage  debt  by  Bush- 
pay^  indebted,      ^^jj^  trustee,  aud  the 

holding  of  the  chan- 
cellor that  it  did  not  so  show,  but 
showed  that  Bushnell  purchased  the 
property  subject  to  the  first-mort- 
gage lien,  was  error. 

But  it  is  said  on  behalf  of  the  de- 
fendants that  no  liability  arose  in 
favor  of  the  complainant  against 
either  Bushnell  or  the  bank,  by  rea- 
son of  the  assumption  by  Bushnell, 
trustee,  of  the  first-mortgage  debt, 
because  Chapin,  trustee,  who  was  his 
vendor,  was  not  personally  liable  for 
said  debt,  and  the  assumption  was 
therefore  without  consideration. 
This  presents  a  question  that  has  not 
heretofore  been  passed  on  by  this 
court. 

The  doctrine  is  firmly  established 


in  this  state,  however,  that  the  ben- 
eficiary, though  not   oontraet-f » 

a  party  to  the  con-  ibeneat  of  tbir« 
tract,  may  maintain  Jf I!!2J^*.«t 

'  ,       *, ,  ,  enKorcememi. 

an  action  directly  m 
his  own  name  against  the  promisor 
where  such  promise  between  the 
promisor  and  promisee  is  made  upon 
sufficient  consideration  for  the  bene- 
fit of  the  third  party.  Ruohs  v. 
Traders  F.  Ins.  Co.  Ill  Tenn.  429, 
102  Am.  St.  Rep.  790,  78  S.  W.  85; 
Bedford  &  Rutherford  Counties  v. 
Nashville,  C.  &  St.  L.  R.  Co.  14  Lea, 
525;  M'Carty  v.  ^levins,  5  Yerg. 
196,  26  Am.  Dec.  262;  Moore  v. 
Stovall,  2  Lea,  543;  O'Conner  v. 
O'Cionner,  88  Tenn.  76,  7  L.R.A. 
83, 12  S.  W.  447. 

We  also  have  cases  holding  that, 
where  a  grantee  of  mortgaged  prem- 
ises assumes  the  mortgage  debt,  such 
grantee  thereby  renders  himself  per- 
sonally liable  for  the  debt,  not  only 
to  his  grantor,  but  also  to  the  mort- 
gagee. Moore  v.  Stovall  and  O'Con- 
ner  v.  O'Conner,  supra.  It  appears, 
however,  that  in  these  cases  the 
grantor  was  personally  liable  for  the 
debt  which  his  grantee  assumed. 
.We  know  of  no  case  in  this  state,  and 
we  have  not  been  cited  to  any  by 
counsel,  in  which  the  question  of  the 
liability  of  a  grantee,  who  has  as- 
sumed a  niortgage  debt  on  property 
conveyed  to  him,  for  which  his  gran- 
tor was  not  personally  liable,  has 
been  passed  upon  or  discussed.  This 
question  has  been  passed  upon,  how- 
ever, in  a  number  of  jurisdictions, 
but  the  decisions  are  in  conflict. 
Some  of  the  cases  give  the  mort- 
gagee the  benefit  of  such  grantee's 
promise  1^  pay  the  mortgage,  with- 
out regard  to  the  liabiUty  of  his 
predecessor  in  title;  but  in  other 
cases  it  is  maintained  that  a  contract 
to  assume  the  mortgage  is  primarily 
one  of  indemnity  to  the  grantor,  and 
that  if  the  grantor  were  not  person- 
ally liable,  so  that  there  is  nothing  to 
indemnify  him  against,  there  can  be 
no  benefit  accruing  to  the  mortgagee 
from  such  promise.    27  Cyc.  p.  1355. 

In  those  cases  which  refer  the  lia- 
bility of  the  grantee  to  tilie  doctrine 
that  the  promise  is  a  collateral  se- 
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curity,  whichy  by  subrogation,  inures 
to  the  benefit  of  the  mortgagee,  the 
promise  is  held  to  render  the  grantee 
the  principal  and  the  grantor  the 
surety  for  the  debt ;  the  promise  be- 
ing to  indenmify  the  latter  in  case 
he  has  to  pay  the  debt.  It  necessa- 
rily follows  that  where  this  theory 
prevails,  if  the  grantor  is  not  him* 
self  liable,  no  liability  can  attach  to 
the  grantee,  and  it  is  so  held  in  a 
number  of  cases.  This  rule  prevails 
in  New  York :  King  v.  Whitely,  10 
Paige,  465;  Trotter  v.  Hughes,  12 
N.  Y.  74,  62  Am.  Dec.  139 ;  Thayer 
V.  Marsh,  75  N.  Y.  340;  Carter  v. 
Holahan,  92  N.  Y.  499;  Wilbur  v. 
Warren,  104  N.  Y.  192, 10  N.  E.  263. 

The  same  rule  prevails  in  New 
Jersey,  and  is  so  stated  in  Mount  v. 
Van  Ness,  33  N.  J.  Eq.  262,  Biddle  v. 
Pugh,  59  N.  J.  Eq.  480,  45  Atl.  626, 
and  other  New  Jersey  cases. 

To  the  same  effect  is  the  rule 
stated  in  California:  Ward  v.  De 
Oca,  120  Cal.  102,  52  Pac.  130.  And 
in  Minnesota :  Brown  v.  Stillman,  43 
Minn.  126,  45  N.  W.  2,  and  Clement 
V.  Willett,  105  Minn.  267,  17  L.R.A. 
(N.S.)  1094,  127  Am.  St.  Rep.  562, 
117  N.  W.  491,  15  Ann.  Cas.  1053. 
And  in  Kansas:  Morris  v.  Mix,  4 
Kan.  Anp.  654,  46  Pac.  58,  and  New 
Ehigland  Trust  Co.  v.  Nash,  5  Kan. 
App.  789,  46  Pac.  987.  And  in  Ore- 
gon:  Y.  M.  C.  A.  v.  Croft,  34  Or. 
106,  75  Am.  St.  Rep.  568,  55  Pac. 
439. 

In  those  cases  in  which  the  lia- 
bility of  the  grantee  is  referred  to 
the  broad  principle  that  a  promise  of 
one  person  to  another  for  the  ben- 
efit of  a  third  person  may  be  en- 
forced by  the  latter,  it  is  generally 
held  that  the  fact  that  the  grantor 
is  not  himself  liable  is  immaterial, 
and  does  not  relieve  the  promisee 
from  liability  upon  his  contract  pf 
assumption.  This  rule  is  announced 
in  Crone  v.  Stinde,  156  Mo.  266,  55 
S.  W.  863,  56  S.  W.  907 ;  and  in  Birke 
v.  Abbott,  103  Ind.  1,  53  Am.  Rep. 
474,  1  N.  E.  485 ;  and  Hare  v.  Mur- 
phy,  45  Neb.  809,  29  L.R.A.  851,  64 
N.  W.  211 ;  Cobb  v.  Fishel,  15  Colo. 
App.  384,  62  Pac.  625 ;  Marble  Sav. 
Bank  V.  Mesarvey,  101  Iowa,  285,  70 


ns  B.  w,  «ff.) 
N.  W..  198 ;  Merriman  v.  Moore,  90 
Pa.  78 ;  Enos  v.  Sanger,  96  Wis.  150, 
37  L.R.A.  862,  65  Am.  St.  Rep.  38, 
70  N.  W.  1069 ;  Dean  v.  Walker,  107 
111.  540,  47  Am.  Rep.  467 ;  McDonald 
V.  Finseth,  32  N.  D.  400,  L.R.A. 
1916D,  149,  155  N.  W.  863 ;  McKay 
V.  Ward,  20  Utah,  149,  46  L.R.A. 
623,  57  Pac.  1024 ;  Little  v.  Thoman, 
4  Ohio  Dec.  Reprint,  513.  , 

In  these  cases  it  is  held  that  the 
price  of  the  land  is  a  suifficient  con- 
sideration for  the  agreement  to  pay 
the  mortgage  debt,  and  the  vendor 
may  rightfully  direct  how,  when, 
and  to  whom  the  purchase  price  of 
the  land  may  be  paid,  and  where  a 
party  purchaser  of  land  agrees,  as 
a  part  of  the  contract  of  purchase, 
to  assume  and  pay  a  mortgage  debt 
existing  against  the  land,  the  prom- 
ise so  to  do  is  for  the  benefit  of  the 
owner  and  holder  of  the  debt,  and 
may  be  enforced  by  such  party. 

If  we  adopt  the  rule  announced  in 
the  first  line  of  cases  cited,  it  is 
clear  that  the  chancellor's  decree 
sustaining  the  third  ground  of  the 
defendant's  demurrer  must  be  af- 
firmed ;  for,  although  it  is  clear  from 
the  allegations  of  the  bill  and  its 
exhibit  B  that  Bushnell,  as  trustee, 
assumed  and  agreed  to  pay  the  first- 
mortgage  debt  against  the  property, 
according  to  the  rule  announced  in 
those  cases  there  would  be  no  privity 
of  contract  between  the  complainant 
(holder  of  tiie  first-mortgage  debt) 
and  the  defendant  Bushnell.  We  be- 
lieve, however,  that 

the  line  of  cases  last  *S»J?"Sti«  of 
cited  announces  the  jf bt-noniia- 
better  and  more  rea-  l^i^Lt^'  ''•"'•'' 
sonable  rule.     The 
cases  relied  on  by  defendants  seem 
to  ignore  the  well-established  rule 
of  law  that,  when  one  makes  a  prom* 
ise  to  another  for  the  benefit  of  a 
third  person,  such  third  person  can 
maintain  an  action  on  the  promise 
even  though  the  consideration  does 
not     run     directly 
from      him. 
think  the  transfer  promf»V  to  par 

of  the  land  to  Bush-  SrilTd.?"*'**" 

nell,   and  the  fact 

that  the  mortgage  debt  was   de« 


XUgx    Contract— 

^^^    coiiBlderatlon— 
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ducted  from  his  bid,  afforded  suffi- 
cient con3ideration  for  the  promise* 
According  to  the  bill,  Bushnell  re- 
tained $2,274^1  of  the  amount  bid 
for  the  property,  for  the  purpose  of 
paying  the  first-mortgage  debt  pur- 
suant to  his  promise. 

It  results  that  the  decree  of  the 
Chancellor  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  court 
below  for  further  proceedings  not 
inconsistent  withr  this  opinion. 


The  defradants  are  taxed  with 
the  costs  of  the  appeal. 

NOTE. 

The  general  question  as  to  the  right 
to  enforce  the  purchaser's  promise  t« 
pay  the  mortgage,  when  the  grantor, 
or  promisee,  was  not  himself  liable, 
is  the  subject  of  the  annotation  fol- 
lowing COCKRBLL  V.  POB^  pOSt,  1526. 


CfiARLES  F.  BABER,  Appt., 

V. 

S.  M.  HANIE  et  al. 

North  CaroUna  Supreme  Court -^  November  26,  lOlB* 

(163  N.  C.  688,  80  S.  E.  67.) 

Mortgage  —  enforcement  against  assignee  of  property  —  snbrogatioB. 

1.  The  holder  of  a  mortgage  may  under  the  doctrine  of  subrogation 
^enforce  liability  of  an  assignee  of  the  mortgagor  only  to  the  extent  of  a 
deficiency  upon  a  foreclosure  sale  of  the  mortgaged  premises  and  only 
if  the  party  to  whom  the  purchaser's  agreement  was  given  was  himsdf 
personally  liable  for  payment  of  the  mortgage  debt. 

{See  note  on  this  qtiestion  beginrUng  on  page  1628.] 


Pleading  —  effect  of  ^ayer  to  limit 
I     recovery. 

I  2.  A  complaint  stating  facts  justify- 
ing a  recovery  by  an  assignee  of  notes 
secured  by  mortgage,  against  remote  as- 
signees of  the  mortgaged  property  who 
assumed  payment  of  the  debt  on  the 
theory  of  subrogation,  is  not  insuffi- 
cient to  support  a  recovery  dn  that 
theory  because  the  prayer  proceeds  on 
the  theory  of  a  contract  relation  be- 
tween the  holder  of  the  notes  and  the 
Owner  of  the  property* 
[See  21  R.  C.  L.  489.] 


Subrogation  —  assignee  of  mortgagee 
against  equity  of  redemption  —  ro- 
covery  of  deficiency. 

3.  An  assignee  of  notes  secured  if 
mortgage  may,  on  the  theory  of  subro- 
gation to  the  rights  of  the  mortgagor, 
recover  a  deficiency  arising  upon  sale 
under  the  mortgage,  against  remote  as- 
signees of  the  equity  of  redemption  whe 
have  expressly  assumed  the  mortftagt 
ddbt 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Mecklen- 
burg County  (Webb,  J.)  in  favor  of  defendants  Misenheimer  et  al.,  in  an 
action  brought  to  recover  money  secured  by  certain  purchase-money  notes 
held  by  plaintiff  as  assignee,  payment  of  which  had  been  assumed  by 
defendants.    Error. 


Statement  by  Walker,  J. : 
This  is  an  action  to  recover 
money,  and  is  based  upon  the  fol- 
lowing facts:  The  Forest  Hill 
Eealty  Company  conveyed  to  S.  M. 
Hanie  a  lot  in  the  city  of  Charlotte, 


and  S.  M.  Hanie  gave  to  Forest  Hill 
Realty  Company  his  notes  for  the 
purchase  money  of  said  lot,  and  se- 
cured the  same  by  deed  of  trust  to 
James  L.  De  Laney.  The  Forest 
Hill  Realty  Company  assigned 
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notes  to  J.  J.  Harrill»  who,  in  turn» 
transferred  the  same  to  ttie  plain- 
tiff. S.  M.  Hanie  executed  a  second 
deed  of  trust  to  A.  P.  Rucker  to 
secure  an  indebtedness  to  J.  W. 
Lewis  &  Company  and  the  trustee 
in  the  first  deed  of  trust  and  the 
realty  company  released  to  make  the 
second  deed  of  trust  a  first  lien  upon 
the  property.  Subsequently,  Hanie 
conveyed  the  property  to  H.  G. 
Rogers,  and  in  the  deed  to  Rogers 
from  Hanie  the  following  clause  was 
inserted :  ''Said  party  of  the  second 
part  (H.  G.  Rogers)  hereby  as- 
sumes  the  payment  of  two  certain 
deeds  of  trust,  one  to  J.  L.  De  Laney 
and  one  to  A.  P.  Rucker/*  H.  G. 
Rogers  then  conveyed  the  proper^ 
to  the  defendant  J.  J*  Misenheimer, 
and  in  the  deed  from  Rogers  to 
Misenheimer  there  is  this  clause: 
''The  parly  of  the  second  part  here* 
by  assumes  the  payment  of  two  cer- 
tain deeds  of  trust,  one  to  J.  L. 
De  Laney  of  $460,  and  one  to  A.  P.  . 
Rucker,  trustee,  for  $1,200.  Also 
one  note  for  $200,  payable  to  Frank 
A.  Rogers,  which  note  the  party  of 
the  second  part  hereby  assumes  as 
a  part  of  the  consideration  of  this 
conveyance/'  Hie  notes  secured  by 
the  deed  of  trust  to  De  Laney  are 
those  for  the  recovery  of  which  this 
action  is  brought.  J.  J.  Misen- 
heimer conveyed  the  property  to 
Miss  Brown,  in  which  deed  was  in- 
serted a  clause  similar  to  the  one 
which  is  in  the  deed  from  Rogers 
to  Misenheimer.  A.  P.  Rucker, 
trustee,  foreclosed  his  deed  of  trust, 
and  the  property  brought,  at  the 
foreclosure  sale,  an  amount  suffi- 
cient only  to  pay  the  notes  secured 
by  his  deed  of  trust,  leaving  the 
notes  secured  in  the  deed  of  trust 
to  J.  L.  De  Laney  unpaid.  This 
action  is  brought  against  S.  M. 
Hanie,  the  maker  of  the  notes,  and 
also  against  H.  G.  Rogers  and  J.  J. 
Misenheimer  and  Miss  Brown,  to 
recover  against  them  personally  the 
amount  of  the  notes.  The  court  held 
that  tiie  action  was  originally 
brought  upon  the  theoiy  that  the 
assumption  of  J.  J.  Misenheimer, 
and  of  H.  G.  Rogers  and  of  Miss 
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Brown,  established  a  contractual  re- 
lation between  the  plaintiff  and  the 
said  defendants,  so  that  he  had  a 
right  to  bring  an  action  on  the  con- 
tract directly  against  them.  The 
defendant  J.  J.  Misenheimer  de- 
murred to  the  complaint,  and  the 
demurrer  was  sustained.  The 
plaintiff  then,  by  order  of  the  court, 
filed  an  amended  complaint  upon  the 
theory  that  he  had  an  equity  to  be 
subrogated  to  any  right  S.  M.  Hanie 
had  as  against  H.  G.  Rogers,  and 
upon  the  further  theory  that  the 
doctrine  of  subrogation  could  be 
extended  from  H.  u.  Rogers  to  J.  J. 
Misenheimer,  and  from  Misen- 
heimer to  Miss  Brown.  Hanie  and 
Rogers  are  insolvent.  The  court 
held  that  the  plaintiff  was  entitled 
to  recover  against  Hanie  and  Rog- 
ers, but  not  against  Misenheimer 
and  Brown.  Plaintiff  excepted  and 
appealed. 

Messrs.  L.  W,  Humphrey  and  Clark- 
son  &  Taliaferro,  for  appellant : 

By  virtue  of  his  right  as  creditor  to 
be  subrogated  to  all  the  debtors'  se- 
curities, plaintiff  can  recover  judg- 
ment of  each  and  every  one  of  the  de- 
fendants. 

27  Cyc.  1865;  1  Minor,  Real  Prop.  § 
647;  Sheldon,  Subrogation,  S  85;  2  Tif- 
iany.  Real  Prop.  §  528 ;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  992;  8  Pom.  Eq.  Jar. 
§§  1206, 1207;  Keller  v.  Ashford,  183  U. 
S.  610,  83  L.  ed.  667,  10  Sup.  Ct.  Rep. 
494 ;  Riddle  v.  Pugh,  59  N.  J.  Eq.  480, 45 
Atl.  626 ;  Youngs  v.  Public  Schools,  31 
N.  J.  Eq.  290;  Growell  v.  Hospital  of 
Saint  Barnabas,  27  N.  J.  £q«  650; 
Growell  v.  Currier,  27  N«  J.  Eq.  152; 
Wager  v.  lank,  184  N.  Y.  122,  81  N.  ]$. 
218;  Fisher  v.  White,  94  V^.  286,  26 
S.  E.  578;  Osborne  v.  Cabell,  77  Va. 
462;  Miller  v.  Thompson,  34  Mich.  10; 
Hopkins  v.  Warner,  109  Cal.  186,  41 
Pac.  868 ;  Stover  v.  Tompkins,  84  Neb. 
465,  51  N.  W.  1040 ;  Woodcock  v.  Rest- 
ic,  118  N.  C.  822,  24  S.  E.  862,  128  N. 
C.  243,  88  S.  E.  881. 

Messrs.  J.  F.  Newell  and  W«  F. 
Harding  for  appellees  Misenheimer  et 
al. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

The  court  should  not  have  ordered 
an  amendment  of  the  original  com- 
plaint«     It  was  quite  sufficient,  in 
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its  allegations,  to  warrant  a  recov- 
ery upon  the  theory  of  subrogation, 

Plea  in  ®^  ^^^^  ^'  contract. 

effect  o?^r«rer    The  pfayor  does  not 
reco^Vr.  narrow  the  scope  of 

the  pleading  to  its 
own  limits,  but  a  party  can  recover 
now  according  to  the  facts  he  states 
in  his  pleading,  and  not  necessarily 
or  only  according  to  his  prayer. 
Voorhees  v.  Porter,  134  N.  C.  591, 
65  L.R.A.  736,  47  S.  E.  31 ;  Knight 
v.  Houghtalling,  85  N.  C.  17 ;  Coun- 
cill  V.  Bailey,  164  N.  C.  54,  69  S.  E. 
760;  Summit  Silk  Co.  v.  Kinston 
Spinning  Co.  154  N.  C.  421,  70  S.  E. 
820,  Ann.  Cas.  1912A,  897,— in 
which  cases  we  said  that  the  special 
prayer  of  the  plaintiff  for  other  re- 
lief does  not  deprive  him  of  that  to 
which  he  is  entitled  upon  the  alle- 
gations of  his  complaint.  The  sole 
point  of  law  involved  in  this  appeal 
is  as  to  the  right  of  plaintiff  (holder 
of  the  ten  purchase-money  notes)  to 
recover  of  defendants  Rogers, 
Misenheimer,  Miss  Brown,  and  Mrs. 
Purse»  nee  Smith,  the  money  se- 
cured thereby;  all  of  said  defend- 
ants having  personally  assumed  the 
payment  of  said  notes. 

In  cases  of  this  kind,  a  recovery 
by  the  mortgagee  from  a  vendee  of 
the  mortgagor  of  a  deficiency  in  the 
mortgage  debt  after  foreclosure  has 
been  allowed  on  two  grounds.  Many 
of  the  courts  of  this  country — ^piob- 
ably  a  large  majority—- allow  re^v- 
ery  in  such  a  case  upon  the  bvuid 
principle  that  a  third  person  may 
maintain  an  action  on  a  contract 
made  for  his  benefit.  Though  the 
present  case  seems  to  present  a  good 
opportunity  for  the  application  of 
that  principle,  yet>  from  a  consid- 
eration of  the  decisions  of  tihis 
court,  they  appear  not  to  have  gone 
so  far. 

The  other  ground  upon  which  a 
recovery  has  been  allowed  against 
a  grantee  of  the  mortgagor  is  under 
the  doctrine  of  subrogation,  by 
which,  in  equity,  a  creditor  may 
have  the  benefit  of  all  collateral 
rights,  remedies,  and  securities  for 
the  payment  of  the  debt,  which  a 
person  standing  in  the  relation  of 


a  surety  for  others  holds  for  his 
indemnity.     It  has  been  held  that 
an  agreement  by  the  purdiaser  of 
an  equity  of  reidemption  with  his 
vendor  that  he  will  assimie  and  pay 
the  mortgage  debt  will  render  him 
personally  liable,  not  only  to  hia 
grantor,  but  also  directly  to  the 
holder  of  the  mortgage.    The  orig* 
inal  doctrine,  whidi  is  still  some- 
times advanced,  was  that  lliia  right 
of  the  mortgagee  to  hold  the  pur- 
chaser of  the  equity  of  redemption, 
by  reason  of  the  latter's  agreement 
with  the  mortgagor  to  assume  the 
payment  of  the  mortage  debt,  does 
not  mean  that  the  mortgagee  can 
maintain  an  action  at  law  upon  this 
agreement  between  the  mortgagor 
and  the  purchaser,  but  rests  upon 
the  ground  that  the  contract  of  the 
purchaser   is   a  collateral    stipula- 
tion  obtained   by   the   mortgagor, 
which  by  equitable  subrogation  in- 
ures to  tlie  benefit  of  the  mortgagee. 
The  mortgagee  is  said  to  stand  on 
the  rights  of  his  debtor,  and  to  be 
entitled  to  appropriate  for  his  debt 
any  security  held  by  his  debtor  for 
its  payment,  and  his  remedy  is  re- 
stricted to  the  privilege  of  aubrogar 
tion  to  his  rights,  and  will  give  Um 
no   rights   against   the   purcfaaaer 
which  could  not,  under  the  contmct 
of  purchase,  have  been  claimed  hy 
the  original  debtor.     Accordingly, 
the  mortgagee  has  been  allowed  to 
enforce  the  personal  liability  of  sudi 
a  purchaser  only  to  the  extent  of  the 
deficiency  upon  a  foreclosure  sale  of 
the  mortgaged  premises,  and  only  if 
the  party  to  whom  the  purchaser's 
agreement  was  given  was  himself 
personally  liable  for 

the  payment  of  the  SSSStS^t 
mortgage  debt.  The  ««miMt  luwicae* 
doctrine   of   equity  ■Iw^mIIT 
is   that,   when   the 
grantee  in  a  deed  assumes  the  pay- 
ment of  the  mortgage  debt,  he  is  to 
be  regarded  as  the  principal  debtor, 
and    the    mortgagor    occupies   the 
position   of   a   surety   as   between 
themselves;  and  the  mortgagee  is 
permitted  to  resort  to  the  grantee 
to  recover  the  deficiency,  after  ap- 
plying the  proceeds  of  a  sale  of  tiie 
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mortgaged  premiaeB,  by  the  equita- 
ble rule  that  the  creditor  is  entitled 
to  the  benefit  of  all  the  collateral 
securities  which  his  debtor  has  ob- 
tained to  reinforce  the  principal 
obligation^  though  this  right  is 
strictly  an  equitable  olie»  and  its 
exercise  at  law  has  been  refused. 
But  the  broad  doctrine  has  since 
been  laid  down  that  one  for  whose 
benefit  a  promise  is  made  to  another 
may  maintain  an  action  upon  the 
promise,  though  he  was  not  a  party 
to  the  agreement,  dr  privy  to  the 
consideration  thereof;  and  it  was 
then  held  in  unqualified  terms  that 
whoever  has,  for  a  valuable  consid- 
eration, assumed  and  agreed  to  pay 
another's  debt,  may  be  sued  directly 
by  the  creditor,  and  that  a  mort- 
gagee or  other  encumbrancer  may 
maintain  a  personal  action  against 
a  purchaser  from  the  owner  of  the 
equity  of  redemption,  who  has 
agreed,  with  his  grantor,  to  assume 
and  pay  off  the  encumbrance,  if  the 
party  with  whom  the  agreement 
was  made  was  himseU  personally 
liable  upon  the  mortgage  debt,  and 
that  the  purchaser  who  has  made 
such  an  agreement  cannot  after- 
wards be  released  therefrom  by  his 
grantor  to  whom  it  was  made,  with- 
out the  consent  of  the  creditor  to 
whose  benefit  it  inures,  if  the  latter 
has  accepted  it.  The  same  rule  will 
be  applied  to  the  case  of  any  other 
encumbrance.  But  the  mortgagee 
can  simply  hold  such  a  purdiaser  to 
the  performance  of  his  agreement; 
he  will  not  be  subrogated  to  any 
other  right  against  the  purchaser. 
The  development  of  this  doctrine  is 
doubtless  an  outgrowth  of  the  law 
of  substitution.  It  is  sufficient  to 
say  that  it  has  also  been  emphati- 
cally denied,  and  tiie  court  which 
laid  down  this  proposition  in  its 
broadest  terms  (Lawrence  v.  Fox, 
20  N.  Y.  268)  has  refused  to  apply 
it  to  other  somewhat  similar  cases, 
and  has  said  that  the  rule  is  one 
which  ought  not  to  be  extended. 

The  above  principles  are  similarly 
stated  by  Mr.  Sheldon,  in  his  work 
on  Subrogation;  but  in  the  refer- 
ence to  the  right  of  recovery  at  law; 

12  A.Li.R.    v6« 
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on  the  contract,  as  having  been, 
made  for  the  benefit  of  the  several 
grantees,  he  classifies  the  courts, 
and  assigns  this  one  to  those  of  the 
class  which  deny  the  doctrine  of  a 
recovery  ex  contractu,  but  sustain 
it  upon  the  equitable  principle  of 
subrogation— siting  in  support  of 
the  statement  Peacock  v.  Williams, 
98  N.  C.  324,  4  S.  E.  550,  to  which 
may  be  added  Woodcock  v.  Bostic, 
118  N.  C.  828,  24  S.  E.  362;  and 
they  seem  to  be  aptly  cited  for  that 
purpose.  We  prefer,  therefore,  in 
view  of  the  conflict  of  authority  and 
the  previous  leaning  of  this  court 
towards  the  equitable  right  of  sub- 
rogation, not  to  put  our  decision 
upon  the  disputed  doctrine,  but 
rather  to  adopt  the  other  reason, 
which  is  free  from  doubt,  as  its 
basis.  If  the  question  as  to  the 
strict  contractual  rights  of  the  par- 
ties should  ever  arise,  we  may  then^ 
perhaps,  consider  it  in  the  li£:ht  of 
some  more  recent  decisions  in  this 
court.  We  may  well  rest  our  deci- 
sion upon  the  case  of  Woodcock  v. 
Bostic,  118  N.  C.  828,  24  S.  E.  362, 
in  which  the  court  distinctly  recog- 
nized this  principle  of  equitable  sub- 
rogation as .  between  the  original 
vendor  and  *  purchaser,  when  the 
latter  had  assumed  to  pay  the  en- 
cumbrance. The  note  secured  by 
the  mortgage  in  that  case  had  been 
transferred  to  the  plaintiff,  as  was 
the  note  in  this  case,  so  that  the 
facts  of  the  two  cases  are  precisely 
the  same.  The  court,  it  is  true,  re- 
fused to  allow  a  recovery  in  that 
case  because  the  equitable  right  was 
not  asked  for,  but,  we  think,  in  that 
respect,  it  failed  to  apply  the  in- 
variable rule,  under  our  Code,  that 
relief  is  granted  according  to  the 
facts  pleaded,  and  not  merely  ac- 
cording to  the  prayer,  as  the  facts 
stated  warranted  the  granting  of 
the  relief.  The  case,  though,  suffi- 
ciently settles  the  other  point,  but 
it  does  not  go  beyond  the  first 
grantee  in  its  scope.  It  cites  Hay- 
den  V.  Snow  (C.  C.)  9  Biss.  511,  14 
Fed.  70;  Keller  v.  Ashford,  133  U.  S. 
610,  33  L.  ed.  667,  10  Sup.  Ct.  Rep. 
494,  to  which  may  be  added  20  Am. 
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&  Eng.  Enc.  Law,  2d  ed.  990 ;  King 
V.  Whitely,  10  Paige,  467;  Union 
Mut.  L.  Ins.  Co.  V.  Hanford,  143 
U.  S.  187,  86  L.  ed.  118,  12  Sup.  Ct. 
Rep.  437;  Henry  v.  Heggie,  163 
N.  C.  523,  79  S.  E.  982,  as  to  the 
equitable  liability  of  the  first 
grantee.  Professor  Minor,  in  his 
great  treatise  on  Real  Proper^* 
says :  'If  the  assignee  [of  the  land] 
does  thus  assume  payment  of  the 
mortgage  debt,  he  thereby  becomes 
the  principal  debtor,  and  the  orig- 
inal mortgagor  is  only  liable  sub- 
sidiarily, as  a  surety.  And  while 
the  mortgagee  may  continue  to  hold 
the  mortgagor  personally  liable 
upon  his  contract  to  pay  the  debt, 
notwithstanding  the  assumption  of 
the  mortgage  by  the  purchaser  of 
the  land,  he  may  also,  it  seems,  hold 
the  purchaser  directly  responsible, 
though  he  is  not  a  party  to  the 
agreement  between  the  mortgagor 
and  the  purchaser — a  right  based 
sametimes  upon  the  principle  that 
one  may  sye  upon  a  contract  to 
which  he  is  not  a  party,  if  it  be 
made  for  his  benefit,  and  sometimes 
upon  the  theory  of  the  subrogation 
of  the  mortgagee  to  the  rights  of  the 
mortgagor  (the  surety)  against  the 
purchaser  (the  principal  debtor).'' 

1  Minor,  Real  Prop.  §  647.    See  also 

2  Tiffany,  Real  Prop.  §  528 ;  20  Am. 
&  Eng.  Enc.  Law  (2d  ed.)  992  et 
seq.;  3  Pom.  Eq.  Jur.  §§  1206,  1207. 
But  the  doctrine  reaches  beyond 
this,  and  extends  to  all  the  subse- 
quent and  successive  grantees  in  the 
chain  of  assumptions,  each  forming 
a  link  in  the  chain  whidi  binds  the 
last  and  the  intervening  purchasers 
of  the  equity  of  redemption,  upon 
their  agreements  to  assume,  for  the 
payment  of  the  lien,  not  only  to  the 
first  purchaser,  but  to  his  vendor 
and  the  mortgagee. 

In  our  case  Miss  Brown  could  hold 
Mrs.  Purse  (nee  Smith)  upon  her 
assumption,  and  since,  as  between 
the  immediate  parties.  Miss  Brown 
was  principal  and  Misenheimer 
surety,  Misenheimer  could  not  only 
hold  Miss  Brown  on  her  assumption, 
but  by  virtue  of  the  equitable  doc- 
trine of  subrogation  he  could  also 


take  advantage  cf  Iflw  Brown's 
right  of  recourse  to  Mrs.  Purse  (nfci 
Smith) ;  and,  since  Misenheimer 
was  legally  bound  to  Rogers  for  the 
debt,  Rogers  could  ^iforce  all  <^ 
Misenheimer's  rights,  including  the 
right  to  proceed  against  both  Miss 
Brown  and  Mrs.  Purse  (nde  Smith) . 
But  Rogers,  in  his  turn,  was  bound 
by  his  oUigation  to  Hanie,  so  that 
Hanie  could  stand  in  Rogers's  shoes 
and  enforce  all  of  his  (Rogers's) 
rights,  and  could  therefore  tidce  ad- 
vantage of  Rogers's  right  to  recover 
of  Misenheimer,  and  so  forth« 

Now  the  plaintiff,  as  Hie  holder  in 
due  course  of  the  notes,  can  recover 
of  Hanie,  the  maker  of  the  notes, 
and  can  have  the  advantage  of  att 
subsisting  obligations  in  the  hands 
of  Hanie,  securing  the  pajrment 
thereof.  So  that  we  reach  tbe  in- 
evitable and  logical  condusion  that 
by  reason  of  his  equity^  as  creditor, 
to  be  subrogated  to  aU  the  debtor's 
rights,  remedies,  and  securities, 
plaintiff  can  recover  judgmart 
against  each  and 
every  one  of  the  de-  !rJ55rJ2l**;r" 
fendants.  It  was  ""^SSKt^mttr 
argued  by  counsel  Sf^^eJpuo? 
for  the  defendants,  iSSie^^?.  *' 
as  we  have  stated, 
that  because  there  was  no  priviiy 
between  Hanie  and  Misenheimer, 
there  could  be  no  recovery  against 
Misenheimer,  as  there  was  no  right 
of  recourse  to  Misenheimer  in  favor 
of  Hanie  to  which  plaintiff  could  be 
subrogated.  The  court  below,  in 
sustaining  this  contention,  miscon- 
ceived the  theory  and  scope  of  the 
doctrine  of  subrogation.  If  Hanie 
had,  strictly  speaking  and  prima- 
rily, no  cause  of  action  against 
Misenheimer,  there  was  in  favor  of 
Hanie  the  equity  to  be  subrogated  to 
all  the  rights,  remedies,  and  securi- 
ties of  Rogers,  and  among  them  was 
the  right  to  go  against  Misenheimer. 
There  is  not  lacking  ample  authority 
for  the  position  here  taken.  27  (3yc. 
1355,  which  says:  "If  mortgaged 
property  passes  through  the  hands 
of  successive  grantees,  each  of 
whom  assumes  the  mortgage,  the 
personal  liability  of  the  last  holder 
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inures  to  the  JbeneAt  of  the  mort- 
gSLgee^  and  may  be  enforced  by  him/' 
The  cases  about  to  be  cited  all 
recognize  and  apply  the  rule  that 
the  mortgagee  in  such  a  case^  by 
virtue  of  the  equitable  principle  of 
subrogation,  can  recover  of  the 
vendee  of  the  mortgagor,  or  his  suc- 
cessors, who  have  assumed  like  obli- 
gations to  their  vendors,  &n  amount 
sufficient  to  discharge  the  encum- 
brance. Biddle  v.  Pugh,  59  N.  J. 
Eq.  480, 46  Atl.  626 ;  Wager  v.  Link, 
134  N.  Y.  122,  81  N.  E.  213 ;  Fisher 
V.  White,  94  Va.  236,  26  S.  E.  573; 
Crowell  v.  Hospital  of  Saint  Barna- 
bas, 27  N.  J.  Eq.  660;  MiUer  v. 
Thompson,  84  Mich.  10 ;  Osborne  v. 
Cabell,  77  Va.  462;  Hopkins  v. 
Warner,  109  CaL  136,  41  Pac.  868; 
Crowell  V.  Currier,  27  N.  J.  Eq.  152 ; 
Stover  V.  Tompkins,  34  Neb.  465,  51 
N.  W.  1040.  This  action  was  not 
brought  by  the  mortgagee  who  held 
the  encumbrance  on  the  land,  but 
his  assignee  of  the  notes  secured 
thereby.  But  this  should  make  no 
difference  in  the  result,  as  it  is 
familiar  doctrine  that  the  assignee 
of  a  note  secured  by  a  mortgage  is 
entitled  to  the  full  benefit  of  the 
mortgage.  Jones  v.  Ashford,  79 
N.  C.  172;  Hyman  v.  Devereux,  63 
N.  C.  624.  It  may  not  be  amiss  to 
add  that  when  the  complaint  in  the 
case  of  Woodcock  v.  Bostic  was 
amended  in  the  court  bdow,  so  as  to 
set  up  the  equity  of  subrogation, 
and  the  case,  after  a  trial  there,  was 
again  brought  to  this  court,  ft  af« 
firmed  a  judgment  in  favor  of  the 
plaintiff.  The  notes  secured  by  the 
mortgage  were,  in  that  case,  as  it 
appears,  assigned  to  the  plaintiff. 
So  that  the  case  is  a  direct  decision 
on  the  question  as  to  the  first 
grantee,  and  the  doctrine  has,  by  the 
great  weight  of  authority,  as  we 
have  seen,  been  extended  to  subse- 
quent grantees.  We  believe  that 
this  decision,  apart  from  the  direct 
authorities  sustaining  its  basic  prin- 
ciple, which  is  greatly  favored  by 
the  law,  is  a  fair  and  just  interpre- 
tation of  the  meaning  and  intention 
of  the  parties,  and  is  the  proper 
deduction  to  be  made  from  the  form 
and  nature  of  the  several  transac- 
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tions.  The  equity  of  subrogation 
springs  naturally  out  of  the  two 
other  equities,  contribution  and  ex- 
oneration, and  is,  in  fact,  one  of  the 
means  by  which  those  equities  are 
enforced..  It  is  eminently  calculated 
to  do  exact  justice  between  persons 
who  are  bound  for  the  performance 
of  the  same  duty  and  obligation,  and 
is  one,  therefore,  which  is  much  en- 
couraged and  protected.  It  was 
called  into  existence  for  the  purpose 
of  enabling  a  party  secondarily  lia- 
ble to  reap  the  benefit  of  any  secu- 
rities or  remedies  which  the  creditor 
may  hold  as  against  the  principal 
debtor,  and  by  the  use  of  which  the 
party  paying  may  thus  be  made 
whole.  It  may  be  used  to  enforce 
the  equity  of  exoneration  as  against 
the  principal  debtor,  or  of  contribu- 
tion as  against  others  who  are  in 
the  same  rank.  Bispham,  Eq.  6th 
ed.  §  386.  The  doctrine  is  far- 
reaching,  and  has  been  so  extended 
that  a  person  standing  in  the  rela- 
tion of  a  surety  reaps  its  benefit, 
and  is  thereby  entitled  to  have  all 
of  the  principal's  means  of  indemni- 
ty, including  the  privilege  of  substi- 
tution to  the  principal's  dr  debtor's 
claim  to  indenmity  or  repayment 
frbm  others,  including  all  remedies 
and  securities  held  by  him.  Shel- 
don, Subrogation,  §  100 ;  Hobson  v. 
Bass,  L.  R.  6  Ch.  792, 19  Week.  Rep. 
992 ;  Rodenbargcr  v.  Bramblett,  78 
Ind.  213. 

If  one  sure^  takes  a  security 
from  the  principal  for  his  own  in- 
demnity, it  will  inure  to  the  benefit 
of  all  the  sureties  by  the  operation 
of  this  rule,  because  equality  is 
equity.  Bispham,  Eq.  6th  ed.  §  837, 
p.  454.  We  hold,  therefore,  that  the 
court  has  correctly  applied  the  law 
to  the  facts  of  this  case. 

It  will  not  be  contended  that  when 
the  grantees  accepted  the  sevei^ 
deeds,  they  did  not  each  become 
bound  by  its  covenants  the  same  as 
if  they  had  jointly  executed  them 
with  the  grantors,  and  even  though 
they  were  deeds  poll,  and  not  deeds 
indented.  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  990;  King  v.  Whitely,  10 
Paige,  467,  and  Henry  v.  Heggie, 
163  N,  C.  523,  79  S.  E.  982. 
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Before  closing  this  opinion,  we 
must  acknowledge  our  indebtedness 
to  Mr.  Taliaferro  for  his  learned 
brief  and  able  argument.  His  re- 
search has  greatly  enlightened  us 
and  facilitated  our  investigation  of 
the  subject 

Error. 


HOTB. 


The  right  to  enforce  a  purchaser'ft 
promise  to  pay  mortgage,  when  the 
grantor  or  promisee  was  not  himself 
liable,  is  the  subject  of  the  annotation 
following  COCKRBLL  V.  PoE^  post»  1528. 


HARRIET  E.  COCKRELL,  Respt, 

V. 

JAMES  F.  POE  et  al.,  Appts. 

W€uhhi0iOH  Supretne  Court  (Dept.  No.  2)'^  March  2B,  191S. 

(CorkreD  v.  Poe,  100  Wash.  625,  171  Pac.  522.) 

Mortgage  —  liability  of  remote  grantees. 

1.  Rem9te  grantees  of  a  mortgagor  who  covenant  and  agree  with  their 
immiBdiate  grantors  to  assume  and  pay  the  mortgage  are  liable  to  a 
deficiency  judgment,  although  their  grantors  were  not  personally  liable 
on  the  mortgage. 

[See  note  on  this  qtiestion  beginning  on  page  1628.] 


—  conveyance  of  premises  —  liability 

of  mortgagor. 

2.  A  mor^agor  who^  in  conveying 
the  equity  of  redemption,  covenants  to 
pay  the  mortgage,  cannot;  although  the 
mortgagee  was  bound  to  take  notice  of 
the  recorded  conveyance,  defeat  a  de- 


ficiency Judgment  because  of  an  ezteo- 
sion  of  Uie-  mortgage  at  the  request  of 
persons  whom  the  mortgagee  supposed 
to  be  the  agents  of  tiie  mortgagor, 
since,  if  they  were  not  his  agents,  the 
extension  was  void. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Pierce 
County  (Chapman,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  fore- 
close a  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Williamson,  Williamson,  A 
Freeman,  for  appellant  Poe: 

Plaintiff  is  not  entitled  to  any  de- 
ficiency judgment  as  against  defendant 
Poe. 

Pratt  v.  Conway,  148  Mo.  291,  71  Am. 
St.  Rep.  602,  49  S.  W.  1028 ;  Fanning  v. 
Murphy,  126  Wis.  538,  4  L.R.A.(N.S.) 
666,  110  Am.  St.  Rep.  946,  105  N.  W. 
1056,  15  Ann.  Cas.  485;  Regan  v.  Wil- 
liams, 185  Mo.  620,  105  Am.  St.  Rep. 
600,  84  S.  W.  959;  27  Cyc.  1357;  Opie  v. 
Pacific  Invest.  Co.  26  Wash.  505,  56 
L.R. A.  778,  67  Pac  231 ;  Paine  v.  Jones, 
76  N.  Y.  274 ;  Union  Mut.  L.  Ins.  Co.  v. 
Hanford,  27  Fed.  588;  Calvo  v.  Davies, 
73  N.  Y.  211,  29  Am.  Rep.  130;  Murray 
V.  Marshall,  94  N.  Y.  611;  Spencer  v. 


Spencer,  95  N.  Y.  853;  George  v.  An- 
drews, 60  Md.  26,  45  Am.  Rep.  706; 
North  End  Sav.  Bank  v.  Snow,  197 
Mass.  839,  125  Am.  St.  Rep.  S68,  83  N. 
E.  1099;  Bunnell  v.  Carter,  14  Utah, 
100,  46  Pac.  755. 

Messrs.  M.  J,  Gordon  and  Wesley 
Lloyd  for  other  appellants. 

Mr.  E.  D.  Hodge,  for  respondent: 
Even  though  the  grantor  himself  is 
not  liable  to  pay  the  indebtedness,  the 
grantee  who  assumes  and  agrees  to  pay 
the  mortgage  is  still  held  on  the  brcMui* 
er  doctrine  that  where  two  parties  enter 
into  an  a^rreement  for  the  benefit  of  a 
third,  that  third  party  can  sue  on  that 
agreement,  and  the  grantee,  being  the 
promisor,  but  agrees  to  pay  his  own 
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debt;  and  a  deficiency  judgment  will 
be  granted. 

Cobb  V.  Fishel,  16  Colo.  App.  884,  62 
Pac.  625;  Dean  v.  Walker,  107  111.  540, 
47  Am.  Rep.  467;  Hare  v.  Murphy,  45 
J^eb.  809,  29  luRJL  851,  64  N.  W.  211; 
McKay  v.  Ward,  20  Utah,  149,  46 
L.R.A.  623,  57  Pac.  1024;  Enos  v« 
Sanger,  96  Wis.  150,  87  L.R.A.  862, 
65  Am.  St  Rep.  38,  70  N.  W.  1069; 
Crone  v.  Stinde,  156  Mo.  262,  65  S.  W. 
«63,  56  S.  W.  907 ;  Llewellyn  v.  Butler, 
186  Mo.  App.  525,  172  S.  W.  413 ;  Mer- 
riman  v.  Moore,  90  Pa.  78;  McDonald  v. 
Pinseth,  32  N.  D.  400,  KRJ1.1916D, 
149,  165  N.  W.  863;  Birke  v.  Abbott, 
103  Ind.  1,  53  Am.  Rep.  474,  1  N.  E. 
485 ;  Little  v.  Thoman,  4  Ohio  Dec.  Re- 
print, 513;  Marble  Sav.  Bank  v.  Mesar- 
vey,  101  Iowa,  285,  70  N.  W.  198 ;  Cas- 
selman  v.  Gordon,  118  Va.  553,  88  S.  E. 
58;  Giknore  v.  Skookum  Box  Factory, 
20  Wash.  703,  56  Pac.  934 ;  Harbican  ▼• 
Chamberlin,  82  Wash.  556,  144  Pac 
717. 

Holcomby  J.,  delivered  the  opinion 
of  the  court : 

Respondent  sued  to  foreclose  a 
mortgage  given  by  appellant  Poe  up- 
on forty-four  lots  in  Tacoma  on 
December  15,  1909,  for  the  sum  of 
$2,500,  with  interest  as  stipulated 
remaining  unpaid,  and  for  deficiency 
judgment  against  appellant  Poe  and 
appellants  Burke  and  wife,  who  are 
subsequent  and  remote  grantees  of 
Poe. 

I.  On  December  27, 1909,  Poe  sold 
and  conveyed  the  mortgaged  prem- 
ises to  the  Robert  Wingate  Estate, 
a  corporation,  and  covenanted  in  his 
deed  that  he  would  assume  and  pay 
the  mortgage  theretofore  given  by 
him  to  respondent.  On  August  6, 
1915,  the  Robert  Wingate  Estate 
sold  and  conveyed  the  mortgaged 
premises  to  appellant  Burke,  with 
general  covenants  of  warranty.  The 
deed  did  not  contain  an  agreement 
made  between  Burke  and  his  gran- 
tor, the  Wingate  Estate,  that  the 
covenant  of  warranty  should  apply 
as  against  the  mortgage,  and  there- 
after, in  order  to  cover  that  matter, 
at  the  request  pf  an  agent  of  the 
Wingate  Estate,  Burke,  on  August 
28,  1914,  executed  an  instrument 
prepared  by  the  agent,  reciting  that, 
ior  the  purpose  of  correcting  the 


deed  to  him  and  for  the  further  con- 
sideration of  1  dollar,  ''the  said 
George  B.  Burke  hereby  assumes 
and  agrees  to  pay  the  mortgage." 
In  her  complaint  respondent  alleged 
that  subsequent  to  the  execution 
and  delivery  of  the  mortgage,  on  or 
about  December  15,  1913,  she  and 
appellant  Poe  agreed  upon  an  ex- 
tension of  the  time  of  payment  of 
the  note  and  mortgage  to  December 
15,  1916,  subject  to  the  terms  and 
conditions  thereof,  etc.  This  allega- 
tion appellant  Poe  denied  in  his  an- 
swer, and  at  the  trial  contended  that 
the  extension  made  by  respondent 
was  not  made  to  and  with  him,  but 
to  and  with  the  Robert  Wingate 
Estate,  the  then  record  owner  of  the 
premises,  and  that  such  extension  of 
the  mortgage  operated  in  law  to  re- 
lease appellant  Poe  from  any  fur- 
ther liability  thereunder.  As  to  the 
extension  the  court  found  that  it 
was  not  a  valid  extension  of  the 
mortgage,  and  therefore  rendered 
judgment  for  the  deficiency  against 
appellant  Poe*  Respondent  testified 
that,  at  the  time  the  extension  was 
made,  the  request  therefor  was 
made  by  Opie  &  Company,  who  had 
always  sent  the  interest  on  the 
mortgage  from  the  time  that  the 
premises  were  mortgaged  by  Poe, 
and  she  supposed  that  Opie  &  Com- 
pany acted  for  Poe;  that  when  the 
request  for  an  extension  of  time  was 
made,  she  believed  that  it  was  made 
on  behalf  of  Poe,  and  that  in  grant- 
ing it  she  granted  it  to  Poe.  The 
instrument  sent  her  for  execution  to 
extend  the  time  of  the  notes  and 
mortgage  did  not  disclose  the  name 
of  the  grantee  to  whom  the  exten- 
sion was  granted,  but  provided  as 
follows:  "This  is  an  extension  of 
the  above  mortgage  until  the  15th 
day  of  December,  1916,  interest  to 
be  paid  semiannually,  and  all  con- 
ditions of  the  mortgage  as  recorded 
above  to  be  complied  witii  by  the 
mortgagor." 

Poe  was  certainly  the  mortgagor. 
But  appellant  Poe  contends  that, 
since  the  deed  from  him  to  the  Win- 
gate Estate,  made  twelve  days 
after  the  mortgage  by  Poe  to  re- 
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spondent,  was  duly  filed  of  record, 
and  that  the  statute  (Rem.  &  BaL 
Code,  §  8781)  provides  that  deeds  so 
filed  shall  be  notice  to  all  the  world, 
therefore  respondent  was  bound  to 
take  notice,  even  though  notice  was 
constructive  only,  that  Poe  had  con- 
veyed the  land  to  the  Wingate  Es- 
tate, and  that  any  extension  of  the 
mortgage  upon  the  premises  was 
necessarily  granted  to  the  Wingate 
Estate.  This,  however,  does  not 
take  into  consideration  the  express 
terms  of  the  deed  of  Poe  to  the  Win- 
gate Estate,  which  contained  the 
express  covenant  that  he  still  as- 
sumed and  agreed  to  pay  the  mort- 
gage. The  Wingate  Estate  did  not 
take  his  place  as  mortgagor,  and  he 
did  not  stand  in  the  comparable  re- 
lation of  a  surety  for  his  grantee,  as 
most  of  the  authorities  consider 
such  situation.  If  respondent  took 
notice  of  the  deed  as  recorded,  she 
at  the  same  time  took  notice  that 
Poe  was  still  the  only  mortgagor, 
and  bound  himself  anew  to  satisfy 
the  debt  and  mortgage.  Respond- 
ent had  no  actual  notice  of  the  trans- 
fer of  the  premises  from  Poe  to  an- 
other grantee  until  1915,  when  it 
had  been  conveyed  to  appellant 
Burke.  Therefore,  under  the  no- 
tice of  record  by  the  deed  to  the 
Wingate  Estate  that  Poe  still  as- 
sumed the  mortgage,  and  her  belief 
that  the  extension  was  asked  in  be- 
half of  Poe, 'when  the  extension  was 
granted,  if  it  was  not  in  fact  granted 
to  Poe,  it  was  not  a  valid  extension, 
and  the  court  was  right  in  thus  deal- 
ing with  the  contention  of  appellant 
Poe*  His  position  had  to  be  like  that 
of  a  surety  for  his  grantee,  who  as- 
sumed  his   primary   obligation    in 

order  to  be  released 
J!I?«"if5f2r*  A#      by  a  valid  extension 
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premiae*-  of  the  mortgage  to 

liability  of  j^jg  grantee,   unau- 


thorized by  him. 
He  would  therefore  still  be  personal- 
ly liable  upon  the  notes  and  mort- 
gage, and  the  deficiency  judgment 
against  him  was  proper. 

II.  Appellants  Burke  contend: 
(1)  That  they  did  not  assume  and 
agree  to  pay  the  mortgage ;  and  (2) 


that  had  they  assumed  and  agreed 
to  pay  the  mortgage,  in  view  of  the 
fact  that  the  Wingate  Estate,  their 
immediate  grantor,  was  not  liable 
to  a  deficiency  judgment,  and  had 
not  assumed  and  agreed  to  pay  the 
mortgage,  they  would  not  be  liable 
to  a  deficiency  judgment. 

As  to  the  first  of  these  conten- 
tions the  court  found  that  they  did 
assume  and  agree  to  pay  the  mort- 
gage. This  finding  is  sustained  by 
the  instrument  of  record  purporting 
to  be  an  instrument  correcting  the 
deed  from  the  Wingate  Estate  to 
Burke,  in  which  he  agreed  in  writ- 
ing, on  August  28,  1914,  that  the 
deed  was  incorrect,  and  that  it 
should  have  provided  that  he  as- 
sumed and  agreed  to  pay  the  mort- 
gage, and  that  it  should  be  so  cor- 
rected ;  and  by  further  testimony  on 
the  part  of  the  agent  of  the  Wingate 
Estate,  although  controverted  by 
Burke,  to  the  effect  that  it  was 
agreed  between  the  Wingate  Estate 
and  Burke  that  he  should  assume 
and  agree  to  pay  the  mortgage  on 
the  premises.  The  finding  is  thus 
amply  sustained. 

The  remaining  question,  then,  to 
be  determined,  is.  The  Wingate  Es- 
tate not  having  been  liable  for  any 
deficiency  judgment,  because  of  not 
having  assumed  and  agreed  to  pay 
the  mortgage,  would  its  grantee,  the 
remote  grantee  of  the  mortgagor, 
be  liable  to  a  deficiency  judgment? 
There  is  a  line  of  decisions  holding 
that  the  grantee  of  mortgaged 
premises,  who  purchases  subject  to 
a  mortgage  which  he  assumes  and 
agrees  to  pay,  is  not  liable  for  a 
deficiency  arising  on  foreclosure  un- 
less his  immediate  grantor  is  also 
liable,  the  basis  for  which  ruling  is 
the  principle  that  where  the  grantor 
is  liable  for  the  mortgage  indebted- 
ness, and  the  deed  under  which  he 
conveys  contains  an  assumption 
clause,  the  grantee  becomes  the 
principal  debtor  by  virtue  of  the 
agreement,  and  the  grantor  occupies 
the  situation  of  a 'mere  surety  for 
him  as  to  the  payment  of  the  mort- 
gage indebtedness,  and,  since  the 
grantor  was  not  himself  liable,  the 
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surety  between  the  ffrantor  and 
grantee  w6uld  not  exist,  and  no  de- 
ficiency judgment  could  be  had. 
That  view  is  sustained  by  the  fol- 
lowing principal  cases:  King  v. 
Whitely,  10  Paige,  465 ;  Vrooman  v. 
Turner,  69  N,  Y.  280,  25  Am.  Rep. 
195 ;  Mount  v.  Van  Ness,  83  N.  J. 
Eq.  262;  Biddle  v.  Pugh,  59  N.  J. 
Eq.  480,  45  Atl.  626;  Crowell  y. 
Hospital  of  Saint  Barnabas,  27  N.  J. 
Eq.  650 ;  Ward  v.  De  Oca,  120  Cal. 
102,  52  Pac.  130;  Y.  M.  C.  A.  v. 
Croft,  34  Or.  106,  75  Am.  St.  Rep. 
568,  55  Pac.  439. 

In  Hicks  v.  Hamilton,  144  Mo.  495, 
66  Am.  St.  Rep.  431,  46  S.  W.  432, 
that  principle  was  also  foHowed. 
But  later,  in  Crone  v.  Stinde,  156 
Mo.  262,  55  S.  W.  863,  56  S.  W. 
907,  the  Hicks  Case  was  expressly 
overruled.  In  the  Crone  Case  the 
opinion  declared  that  the  view  there- 
in expressed  was  in  line  with  the 
great  weight  of  authority,  and  sup- 
ported by  the  better  reasoning. 
Some  of  the  cases  cited  are  put  upon 
the  ground  that  a  third  party  can- 
not sue  upon  the  agreement  made 
between  two  other  persons  for  his 
benefit.  But  we  have  taken  a  differ- 
ent view  as  to  that  matter,  and,  in 
Gilmore  v.  Skookum  Box  Factory, 
20  Wash.  703,  56  Pac.  984,  adopted 
the  principle  that  the  beneficiary  of 
a  new  promise  made  between  two 
other  parties  for  his  benefit,  creat- 
ing a  liability  on  the  part  of  the 
promisor  to  pay  the  b^eficiary  of 
the  promise  in  any  event  and  irre- 
spective of  any  debt  due  from  the 
promisor  to  such  beneficiary,  can 
maintain  such  action  and  recover. 

In  Dean  v.  Walker,  107  ID.  540,  47 
Am.  Rep.  467,  the  supreme  court  of 
Illinois  said  that  the  New  York 
cases  heretofore  mentioned,  and 
others  following  them,  were  pred- 
icated upon  the  principle  that,  where 
the  grantor  is  liable  for  the  mort- 
gage indebtedness,  and  the  deed  un- 
der which  he  conveys  contains  an 
assumption  clause,  the  grantee  be- 
comes the  principal  debtor  by  virtue 
of  the  agreement,  and  the  grantor 
occupies  the  situation  of  a   mere 
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debtor    and     surety  for  him  as  to  the  payment  of 

the   mortgage    indebtedness.     The 
supreme  court  of  Illinois,  however^ 
did  not  approve  of  the  application  of 
the  principle  adopted  by  the  New 
York  and  other  courts,  but  adhered 
to  the  principle  that,  where  one  per- 
son makes  a  promise  to  another 
based  upon  but  6ne  consideration  for 
the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action 
upon    it.     The    Colorado    supreme 
court  has  adhered  to  the  same  doc- 
tuine,  and,  in  Cobb  v.  Fishel,  15 
Colo.  App.  384,  62  Pac.  625,  held 
that  there  was  no  difference,  wheth- 
er the  grantor  is  himself  obligated 
or  not,  as  both  promises  are  based 
upon  a  consideration,  in  the  one  case 
there  being  a  manifest  considera- 
tion, and  in  the  other  it  being  a  mere 
matter  of  deduction  and  proof;  the 
legal  presumption  being  that  the 
amount  assumed  is  but  a  portion  of 
the  purchase  price  of  the  property. 
The  identical  question  was  passed 
upon,  and  a  most  instructive  opin- 
ion written,  in  McDonald  v.  Finseth, 
32  N.  D.  400,  L.R.A.1916D,  149,  155 
N.  W.  863.    In  that  case  the  court 
held  that  the  grantee  of  the  mort- 
gaged premises,  who  purchases  sub- 
ject to  a  mortgage  which  he  as- 
sumes, and  agrees  to  pay  for  a  de- 
ficiency arising  on  a  foreclosure-  and 
sale,  will  be  held  liable  even  though 
his  grantor  is  not  personally  liable 
for  the  payment  of  the  mortgage. 
The  authorities  for  and  against  this 
proposition  were  there  collated  and' 
reviewed,    and    we 
think  the  better  rea-  ;;*ir,?te"fc«tee.. 
soning  sustains  the 
principle  there  adopted.    We  have 
ourselves  held  in  Harbican  v.  Cham- 
berlin,  82  Wash.  556,  144  Pac.  717, 
that  the  deed  in  which  it  is  afibma- 
tively  found  that  the  grantee  ex- 
pressly assumed  the  mortgage  im- 
ports a  consideration,  affirming  the 
decision  of  the  lower  court  granting 
a  deficiency  judgment.    As  was  said 
in  McDonald  v.  Finseth,  supra,  we 
must  assume  that  the  amount  as- 
sumed by  the  remote  grantee  was 
deducted  from  the  purchase  price 
of  the  land. 
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We  feel  that  reason  and  principle 
sustain  the  proposition  that  a  re- 
mote grantee  should  be  held  liable 
under  an  assumption  of  another's 
debt  and  mortgage  upon  the  con- 
veyance of  premises.  See  also,  in 
addition  to  the  cases  heretofore 
cited,  the  following:  Harberg  v. 
Arnold,  78  Mo.  App.  237;  Heim  v. 
Vogel,  69  Mo.  529 ;  Birke  v.  Abbott, 
103  Ind.  1,  53  Am.  Rep.  474,  1  N.  E. 
485;  Hare  v.  Murphy,  45  Neb.  809, 
29  L.R.A.  851,  64  N.  W.  211;  Mc- 


Kay  V.  Ward,  20  Utah»  149,  46 
L.RJI.  628,  57  Pac.  ia24;  Marble 
Sav.  Bank  v.  Mesarvey,  101  Iowa, 
285,  70  N.  W.  198;  Merriman  v. 
Moore,  90  Pa.  78;  Enos  v.  Sanger, 
96  Wis.  150,  87  L.R.A.  862,  65  Am. 
St.  Rep.  38,  70  N.  W.  1069 ;  Bay  v. 
Waiiams,  112  111.  91,  54  Am.  Rep. 
209,  1  N.  E.  340. 

From  the  foregoing  considera- 
tions, the  decree  of  the  lower  court 
is  in  all  respects  affirmed. 

Mount  and  Chadwick,  JJ.,  concur. 


ANNOTATION. 

Right  to  enforce  purchaMr's  promise  to  pay  mortgage  when  the 

promisee  was  not  himself  liable. 


gmitof  or 


I.  General  .principles,  1628. 
II.  Theory  of  subrogation,  1529. 

III.  Theory    of    contract   for    benefit    of 

mortgagee: 

a.  Cases  denying  recovery,  1631. 

b.  Cases  permitting  recovery,  1636. 

IV.  The  effect  of  statute,  1641. 

/.  General  principtes. 

The  only  ground  which  has  been  sug- 
gested, in  the  absence  of  a  statutory 
provision,  upon  which  a  mortgagee 
could  hold  a  grantee  of  the  equity  of 
redemption  liable  on  his  promise  to  pay 
the  mortgage,  when  the  grantor  was  not 
liable,  is  the  equitable  principle  that  a 
creditor,  in  looking  to  a  surety  for  his 
debt,  is  entitled  to  the  benefit  of  what- 
ever collateral  the  surety  may  have,  and 
the  extension  of  the  exception  to  the 
rule  that  there  must  be  a  privity  of  con- 
tract to  enable  one  person  to  maintain 
an  action  against  another  upon  a  con- 
tract, which,  in  some  cases,  recognizes 
the  right  of  one  person  to  enforce  a 
contract  made  by  others  for  his  benefit. 

When  a  grantee  in  a  contract  with  his 
grantor  assumes  and  agrees  to  pay  an 
outstanding  mortgage  upon  the  prop- 
erty, as  between  them  he  becomes  the 
principal  debtor  and  his  grantor  the 
surety,  and  the  mortgagee  in  looking  to 
his  debtor,  the  grantor,  is  entitled  to  the 
benefit  of  the  security  which  the 
grantor  has  taken  for  his  own  protec- 
tion, and  may,  therefore,  proceed  also 
against  the  grantee. 


In  Mellen  v.  Whipple  (1864)  1  Gray 
(MasB.)  317,  in  which  it  was  held  that 
the  mortgasree  could  not  maintain  an  ac- 
tion at  law  upon  the  promise  of  the 
grantee  to  satisfy  the  mortgage,  even 
though  the  grantor  was  liable  on  the 
bond,  the  court  says  the  general  rule  is, 
and  always  has  been,  that  the  plaintiff 
in  the  action  on  a  simple  contract  must 
be  the  person  from  whom  the  consid- 
eration of  the  contract  actually  moyed, 
and  that  a  stranger  to  the  considera- 
tion cannot  sue  on  the  contract.  In 
other  words,  there  must  be  a  privity 
between  the  plaintiff  and  the  de- 
fendant. The  court  further  holds 
that  permitting  the  maintenance  of 
such  an  action  is  an  exception  te 
the  rule  which  is  confined  witiiin 
narrow  limits,  which  do  not  include  an 
action  by  the  mortgagee  against  the 
grantee  of  the  mortgagor.  The  court 
concludes:  ''There  was  no  privity  of 
contract  between  the  plaintiff's  intes- 
tate and  the  defendant,  nor  did  the  con- 
sideration of  the  defendant's  promise 
move  from  her  intestate.  Rollins  sold 
only  an  equity  of  redemption  to  the  de- 
fendant, leaving  the  estate  in  fee  in  the 
mortgagee.  The  stipulation  in  the  deed 
of  the  equity  that  the  defendant  should 
pay  the  mortgage  notes  was  a  matter 
exclusively  between  the  two  parties  to 
that  deed,  and  is  nothing  more  than  the 
law  would  require  of  the  defendant,  in 
order  that  he  might  derive  any  benefit 
from  his  purchase  of  the  equity.    The 
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plaintiff  still  has  the  estate^  and  also 
Rollins's  personal  responsibiUty*  to  se- 
cure the  mortgage  debt." 

Such  being  the  rule,  and  the  excep- 
tions being  confined  within  very 
narrow  limits  and  to  well-recog^ 
nized  cases,  the  question  arises 
whether  or  not  the  grantee's  prom- 
ise to  the  grantor  comes  within  the 
exception.  In  attempting  to  ascer- 
tain the  weight  of  authority  upon 
this  question,  it  must  always  be  borne 
in  mind  that  the  presumption  is  that  a 
court  which  has  not  expressly  extended 
the  exception  to  include  such  cases  wiU 
follow  the  rule  rather  than  the  excep- 
tion, as  was  done  in  the  above-cited 
Massachusetts  case,  so  that  the  only, 
courts  which  can  be  counted  as  in  favor 
of  the  extension  are  those  which  have 
expressly  adopted  it.  The  general  ques- 
tion of  the  scope  and  limits  of  the  ex- 
ception to  the  rule  is,  of  course,  not 
within  the  scope  of  this  annotation,  and 
the  attitude  of  a  particular  court 
towards  the  exceptions  in  general  may, 
if  it  has  not  passed  upon  this  particular 
question,  be  profitably  consulted  as  in- 
dicating in  some  degree  what  course  it 
will  take  with  respect  to  the  question 
now  under  discussion. 

Dicta  in  some  cases  would  lead  to  the 
conclusion  tiiat  the  courts  had  aban- 
doned the  rule  of  privity  of  contract, 
and  made  the  exception  the  rule  in  all 
cases;  but  an  examination  of  the  deci- 
sions will  show  that  this  is  not  true  ex- 
cept in  a  very  few  states  which  have 
been  misled  by  such  dicta,  and  that  the 
exceptions  are  carefully  limited,  and  the 
courts  have  refused  to  extend  them  fur- 
ther. 

In  Lawrence  v.  Fox  (1859)  20  N.  Y. 
268,  it  was  held  that  a  promise  by  one, 
in  consideration  of  money  lent  him,  to 
pay  it  to  the  lender's  creditor,  may  be 
enforced  by  the  latter.  Unfortunately, 
one  of  the  headnotes  in  the  case  states 
that  "an  action  lies  on  a  promise  made 
by  the  defendant  upon  a  valid  consid- 
eration to  a  third  person  for  the  benefit 
of  plaintiff,  although  the  plaintiff  was 
not  privy  to  the  consideration."  This 
broad  statement  has  never  been  accept- 
ed as  law  in  New  York,  and  is  not  sus- 
tainable on  principle. 

In  Wainwright  v.   Queens  County 


Water  Co.  (1894)  78  Hun,  146, 28  N.  Y. 
Supp.  987,  decided  some  years  later 
than  Lawrence  v.  Fox,  it  is  stated  that 
the  rule  is  that,  in  an  action  upon  a  con- 
tract, privity  of  contract  must  exist,, 
but  that  it  has  been  spelled  out  by  adop- 
tion, where  the  third  person  was  spe- 
cifically named  in  the  contract,  or  the 
promisor  received  money  or  property 
which  he  agreed  to  pay  over  to  the 
third  person,  who  by  adopting  the  con- 
tract became  a  beneficiary  thereunder^ 
or  where  the  promisee  was  under  a  le- 
gal  obligation  to  the  third  person  which 
the  promisor  assumed  as  his  own,  and 
thus  connected  himself  with  the  Ixans- 
action;  but  that,  to  bring  a  case  within 
the  rule,  the  contract  must  not  only  be 
beneficial  to  the  third  person^  but  it 
must  have  been  intended  for  his  benefit 
by  the  contracting  parties. 

Whether  the  liability  is  made  to  de- 
pend upon  the  equitable  principle  of 
subrogation,  or  the  application  of  the 
exception  to  the  rule  of  privity  as  it  has 
been  limited  on  principle,  the  mort- 
gagee has  no  right  of  action  against 
the  grantee  unless  the  grantor  was  lia- 
ble for  the  mortgage  debt 

II.  Theory  of  subrogation. 

To  entitle  the  mortgagee  to  a  judg-* 
ment  against  the  grantee  on  the  theory 
that  he  is  entitled  to  the  benefit  of  the 
collateral  belonging  to  the  grantor,  who 
has  become  surety  for  the  debt  upon  the 
grantee's  assumption  of  it,  the  grantor 
must  himself  have  been  liable. 

United  States.  — Keller  v.  Ashford 
(1890)  133  U.  S.  610,  38  L.  ed.  667,  10 
Sup.  Ct.  Rep;  494. 

California.  —  Williams  v.  Naftzger 
(1894)  103  Cal.  438,  37  Pac  411. 

Kansaa.— Morris  v.  Mix  (1896)  4 
Kan.  App.  654,  46  Pac  68;  New  Eng- 
land Trust  Co.  V.  Nash  (1896)  6  Kan. 
App.  739,  46  Pac.  987. 

Michigan.  —  Crawford  v.  Edwards 
(1876)  33  Mich.  354;  Carley  v.  Fox 
(1878)  38  Mich.  387;  Booth  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  (1880)  43  Mich. 
299,  5  N.  W.  381;  Unger  v.  Smith 
(1880)  44  Mich.  22,  5  N.  W.  1069. 

Minnesota.  —  Clement  v.  Willett 
(1908)  105  Minn.  267,  17  L.R.A.(N.S.) 
1094,  127  Am.  St  Rep.  662,  117  N.  W. 
491,  15  Ann.  Cas.  1053. 
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New  Jersey. — ^Klapworth  v.  Dressier 
(1860)  13  N.  J.  Eq.  62,  78  Am.  Dec  69; 

Hoy  V.  BramhaU  (1868)  19  N.  J.  Eq. 

563,  97  Am.  Dec.  687 ;  Huyler  v.  Atwood 
(1875)  26  N.  J.  Eq.  504,  affirmed  in 
(1877)   28  N.  J.  Eq.  276;  CroweU  v. 

Hospital  of  Saint  Barnabas  (1876)  27 

N.  J.  Eq.  650;  Norwood  v.  De  Hart 

(1879)  30  N.  J.  Eq.  412;  Youngs  v. 
Public  Schools  (1879)  31  N.  J.  Eq.  290; 
Sinking  Fund  Gomrs.  v.  Peter  (1880) 
32  N.  J.  Eq.  113;  Mount  v.  Van  Ness 

(1880)  S3  N.  J.  Eq.  262;  Green  v. 
Stone  (1896)  54  N.  J.  Eq.  387,  55  Am. 
St.  Rep.  577,  34  Atl.  1099;  Biddle  v. 
Pugh  (1900)  59  N.  J.  Eq.  480,  45  AtL 
626;  Eakin  v.  Shultz  (1900)  61  N.  J. 
Eq.  156,  47  Atl.  274. 

New  York.— King  v.  Whitely  (1843) 
10  Paige,  465. 

North  Carolina.  —  Baber  v.  HANIB 
(reported  herewith)  ante,  1518. 

North  Dakota.  —  McArthur  v.  Dry- 
den  (1897)  6  N.  D.  438,  71  N.  W.  125. 

Oregon.— Y.  M.  C.  A.  v.  Croft  (1898) 
34  Or.  106,  75  Am.  St.  Rep.  568,  55  Pac 
439. 

Virginia.   —   Willard   v.   Worsham 

(1882)  76  Va.  392;  Osborne  v.  CabeU 

(1883)  77  Va.  462. 

The  first  case  in  which  the  question 
was  squarely  presented  and  passed  up- 
on by  the  court  was  King  v.  Whitely 
(N.  Y.)  supra,  wherein  it  was  held  that 
the  principle  that,  in  equity,  the  credi- 
tor is  entitled  to  the  benefit  of  all  col- 
lateral obligations  for  the  payment  of 
the  debt  which  a  person  standing  in  the 
situation  of  a  surety  for  others  has  re- 
ceived for  his  indemnity,  and  to  relieve 
him  or  his  property  from  liability  for 
such  payment,  does  not  apply  to  a 
promise  made  to  a  third  person  who  is 
not  personally  liable,  either  at  law  or  in 
equity,  to  the  holder  of  the  encum- 
brance, and  who  is  under  obligation  to 
no  one  for  its  payment. 

In  Thorp  v.  Keokuk  Coal  Co.  (1872) 
48  N.  Y.  253,  the  headnote  in  the  of- 
ficial report  states  that  King  v.  White- 
ly (N.  Y.)  supra,  is  overruled,  but  in 
that  case  the  grantor  was  personally  lia- 
ble to  the  mortgagee,  and  the  only  ques- 
tion was  whether  or  not  an  action  at 
law  would  lie.  The  court  held  that  it 
would,  and  is  thereby  supported  by  the 
later  cases  when  the  grantor  is  himself 


liable,  hot  tiMse  later  cases  do  not  sanc- 
tion a  dictum  in  the  case  that  the  action 
would  lie  whether  a  grantor  was  penv 
sonally  liable  or  not,  and  since  Hie  deci- 
sion was  by  the  conunissioners  tempcnra- 
rily  appointed  to  assist  in  clearing  the 
crowded  docket  of  the  court  of  appeals, 
the  case  cannot  be  regarded  as  affecting 
the  fundamental  principle  of  King  v. 
Whitely  that  the  mortgagee  can  have 
no  redress  on  an  assumption  ccmtract 
unless  the  grantor  was  personally  lia- 
ble. 

The  doctrine  of  King  v.  Whitely  is 
reasserted  and  approved  in  Trotter  v. 
Hughes  (1854)  12  N.  Y.  74,  62  Am. 
Dec.  189,  in  which  the  deed  merely  de- 
.  dared  that  the  property  was  subject  to 
the  mortgage,  and  Vrooman  v.  Tumor 
(1877)  69  N.  Y.  280,  25  Am.  Rep.  195, 
in  which  the  grantee  expressly  assumed 
the  mortgage. 

In  Crowell  v.  Hospital  of  Saint 
Barnabas  (1876)  27  N.  J.  Eq.  650,  af- 
firming Crowell  V.  Currier  (1876)  27 
N.  J.  £q.  152,  where,  in  discussing  the 
right  of  the  mortgagee,  where  the 
grantor  was  liable,  to  enforce  payment 
from  the  purchaser  who  had  assumed 
the  mortgage,  the  court  said :  "Recovery 
of  the  deficiency  4if  ter  sale  of  the  mort- 
gaged premises,  against  a  subsequent 
purchaser,  is  adjudged  in  a  court  of 
equity  to  the  mortgagee  not  in  virtue  of 
any  original  equity  residing  in  him. 
He  is  allowed,  by  a  mere  rule  of  pro- 
cedure, to  go  directly  as  a  creditor 
against  the  person  ultimately  liable,  in 
order  to  avoid  circuity  of  action,  and 
save  the  mortgagor,  as  the  intermediate 
party,  from  being  harassed  for  the  pay- 
ment of  the  debt,  and  then  driven  to 
seek  relief  over  against  the  person  \dio 
has  indemnified  him,  and  upon  whom 
the  liability  will  ultimately  fall  The 
equity  on  which  his  relief  depends  is 
the  right  of  the  mortgagor  against  his 
vendee,  to  which  he  is  permitted  to  suc- 
ceed by  substituting  himself  in  the 
place  of  the  mortgagor." 

In  Mount  v.  Van  Ness  (1880)  33  N. 
J.  Eq.  262,  it  is  said:  "The  mere  as- 
sumption to  pay  the  mortgage  on  the 
land,  if  made  by  the  grantee  to  the 
grantor,  is  at  most  an  indemnity  mere- 
ly; and  though,  if  the  grantor  be  per- 
sonally liable  for  the  payment  of  the 
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mortgage,  the  mortgagee  may,  in 
equity,  pursue  the  grantee  on  his  as- 
sumption, that,  however,  is  because,  and 
only  because,  the  mortgagee  is  in  equity 
entitled  to  the  benefit  of  all  collateral 
securities  which  his  debtor  has  taken 
for  the  mortgage  debt  .  .  .  And  if 
the  grantor  is  not  personally  liable  for 
the  mortgage  debt,  the  mortgagee  can- 
not look  to  the  grantee  personally  at 
all,  because  the  assumption  is  but  an 
indemnity,  and  the  grantor  not  being 
liable,  the  indemnity  is  practically  a 
mere  nullity. 

So,  in  Huyler  v.  Atwood  (1875)  26 
N.  J.  Eq.  504,  affirmed  on  opinion  be- 
low in  (1877)  28  N.  J.  Eq.  275,  it  was 
held  that  the  personal  liability  of  a 
promisee  is  essential  to  the  validity  of 
a  contract  of  assumption,  as  otherwise 
it  is  a  mere  nudum  pactum.     , 

And  in  Biddle  v.  Pugh  (1900)  69  N. 
J.  Eq.  480,  45  Atl.  626,  the  court  said: 
"The  mortgagor  being  liable  to  the 
mortgagee  on  the  bond,  an  equity  arises 
that  the  mortgagee  may  substitute  him- 
self in  the  place  of  the  mortgagor,  to 
enforce  against  the  subsequent  pur- 
chaser the  covenant  which  the  mort- 
gagor has  taken  for  his  indemnity.  To 
support  the  claim  of  the  mortgagee, 
two  conditions  must  exist  at  the  time 
he  files  his  bill :  First,  he  must  at  that 
time  have  a  right  to  collect  the  de- 
ficiency from  the  mortgagor;  and,  sec- 
ond, the  mortgagor  must  have  the 
right  to  reimburse  himself  by  enforc- 
ing against  the  subsequent  purchaser 
the  covenant  which  he  has  given  for 
the  payment  of  the  mortgage  debt." 

In  Babeb  v.  Hanie  (reported  here- 
with) ante,  1518,  where  it  was  held 
that  a  mortgagee  could  recover,  under 
the  doctrine  of  subrogation,  a  deficiency 
judgment  against  a  grantee,  where  all 
of  the  successive  grantees  of  the  land 
mortgaged  had  assumed  the  mortgage 
debt,  the  court  stated  that  a  recovery 
could  not  be  had,  under  such  doctrine, 
against  the  grantee  of  a  mortgagor  who 
was  not  personally  liable  for  the  pay^ 
ment  of  the  mortgage. 

In  foreclosing  the  mortgage  the 
grantee  who  has  assumed  the  mortgage 
is  a  necessary  party  to  bar  his  equity  of 
redemption,  and  the  court  having  juris- 
diction of  his  person  will,  in  order  to 


avoid  circuity  of  remedies,  enforce  his 
covenant,  not  for  the  benefit  of  the 
holder  of  the  mortgage,  but  to  protect 
the  grantor  from  any  personal  judg- 
ment that  may  be  rendered  against  him. 
Y.  M.  C.  A.  V.  Croft  (1898)  34  Or.  106, 
76  Am.  St.  Rep.  568,  55  Pac.  439. 

In  McArthur  v.  Dryden  (1897)  6 
N.  D.  438,  71  N.  W.  126,  there  is  a 
dictum  by  way  of  illustration  that 
where  a  grantee  from  the  mortgagor, 
as  part  of  the  consideration,  agrees  that 
he  will  pay  the  mortgagor's  debt,  the 
conveyance  of  the  property  furnishes 
the  consideration  for  the  grantee's 
promise,  and  the  mortgagor  may  main- 
tain an  action  against  him.  He  becomes 
the  principal  debtor,  and  while  the 
mortgagor  is  not  released,  yet,  as  to  the 
grantee,  he  stands  in  the  position  of  a 
surety. 

Where  the  grantee  in  a  deed  cove* 
nants  with  the  grantor  to  pay  off  an  en- 
cumbrance subsisting  upon  the  prem- 
ises, if  the  grantor  is  personally  liable 
for  the  payment  of  the  encumbrance, 
the  grantee,  by  virtue  of  the  agreement, 
is  regarded  in  equity  as  the  principal 
debtor  and  the  grantor  as  a  surety  only, 
and  the  creditor. is  entitled  to  the  bene- 
fit of  all  collateral  obligations  for  the 
payment  of  the  debt  which  the  person 
standing  in  the  situation  of  surety  has. 
Klapworth  v.  Dressier  (1860)  13  N.  J. 
Eq.  62,  78  Am.  Dec.  69. 

The  liability  of  the  grantee  who  as- 
sumes the  payment  of  a  mortgage  on 
land  conveyed  to  him  depends  upon  the 
personal  liability  of  his  immediate 
grantor.  Therefore,  if  the  grantor  is 
not  so  liable,  the  mortgagee  cannot 
claim  any  deficiency  from  such  grantee. 
Morris  v.  Mix  (1896)  4  Kan.  App.  654, 
46  Pac.  58. 

A  mortgagee  may  avail  himself  of  the 
agreement  in  the  deed  of  conveyance 
from  the  mortgagor,  by  which  the 
grantee  promises  to  pay  the  mortgagor. 
Keller  v.  Ashford  (1890)  133  U.  S.  610, 
88  L.  ed.  667,  10  Sup.  Ct.  Rep.  494. 

Ill,  Theory    of   contract   for   benefit   of 

mortgagee, 

a,  Caeee  denying  recovery. 

If,  as  indicated  in  subdivision  L,  the 
exception  permitting  one  to  sue  upon  a 
contract  made  between  third  persons 
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for  hig  benefit  is  to  be  limited  to  cases 
in  which  a  fund  is  placed  in  the  debtor's 
hands  for  his  benefit,  or  the  one  sought 
to  be  held  liable  has  assumed  a  debt  of 
the  other  contracting  party  to  the  one 
now  seeking  to  enforce  it,  it  is  difficult 
to  see  how  an  assumption  by  a  grantee 
of  a  mortgage  indebtedness  for  which 
bis  grantor  is  not  liable  can  be  brought 
within  the  exception,  so  as  to  render 
him  liable  for  the  mortgage.  In  most 
such  cases,  the  assumption  of  the  mort- 
gage is  more  by  accident  than  by  inten- 
tion. The  clause  is  found  in  the  blank 
which  forms  the  basis  of  the  instru- 
ment, and  is  utilized  without  much  con- 
sideration as  to  its  effect,  and  with  no 
particular  intention  to  benefit  the  mort- 
gagee! The  grantor,  not  being  person- 
ally liable,  has  no  interest  to  serve  ex- 
cept possibly  to  protect  himself  against 
the  possibility  of  liability  because  of 
the  property  having  passed  through  his 
hands,  and  the  result  is  a  rather  pur- 
poseless and  meaningless  contract 
which  the  grantee  cannot  be  presumed 
to  have  intended  to  have  the  meaning 
which  its  language  gives  it.  He  is  se- 
curing merely  the  equity  of  redemption 
of  the  property,  with  no  obligation  on 
the  part  of  his  grantor  to  protect  him 
against  the  mortgage.  If  the  property 
is  worth  what  he  pays  for  the  equity  of 
redemption,  plus  the  face  of  the  mort- 
gage, it  will  be  to  his  advantage  to 
satisfy  the  mortgage;  but  if,  as  turns 
out,  when  the  deficiency  judgment  is  en- 
tered, the  property  is  not  worth  the  face 
of  the  mortgage,  to  say  nothing  of  what 
he  pays  for  the  equity  of  redemption* 
how  can  it  be  assumed  that  he  intended 
to  contract  absolutely  to  pay  the  mort^ 
gage,  in  addition  to  the  pajrment  to  his 
grantor?  On  the  other  hand,  the  mort* 
gagee  was  content  originally  to  sell  the 
property  for  a  down  pajrment  and  a 
bond  from  his  grantee  secured  by  mort- 
gage on  the  property,  and  that  is  idl 
the  security  to  which  he  is  entitled.  He 
should  not  be  permitted  to  take  advan- 
tage of  a  contract,  which  in  all  probabil- 
ity was  inadvertent,  between  a  remote 
grantee  who  had  not  assumed  payment 
of  the  mortgage,  and  his  grantee  who 
had  so  assumed  it  without  receiving  any 
consideration  whatever  for  the  prom- 
ise except  the  mere  title  to  the  equity 


of  redemption,  for  which  he  pays  full 
value  to  his  grantor. 

Professor  Williston,  in  16  Harvard  L. 
Rev.  791,  says :  The  object  in  fact  of 
such  a  stipulation,  if  its  insertion  is  not 
altogether  a  mistake,  is  doubtless  to 
guard  against  a  supposed  or  possible 
liability  on  the  part  of  the  promisee. 
The  decisions  which  generally  deny  the 
mortgagee  a  right  to  ;reeover  in  such  a 
case,  therefore,  seeoiisound. 

The  following  cases  }ipld  that  the  ex- 
ception cannot  be  extended  to  cover  an 
action  by  the  mortgagee  against  the 
grantee,  when  the  grantor  was  not  him- 
self liable  for  the  mortgage  debt: 

California.  —  Biddel  v.  Brizzolara 
(1888)  64  Cal.  854,  80  Pac  609;  Ward 
V.  De  Oca  (1898)  120  Cal.  102,  52  Pac, 
130;  Andrews  v.  Robertson  (1918)  177 
Cal.  484,  170  Pac.  129;  Sherwood  v, 
Lowell  (1917)  84  Cal.  App.  865,  167 
Pac  554. 

Kansas.  —  Colorado  Sav.  Bank  v. 
Bales  (1917)  101  Kan.  100,  165  Pac 
848;  Morris  v.  Mix  (1896)  4  Kan.  App. 
654,  46  Pac.  58. 

Minnesota.  —  Brown  v.  Stillman 
(1890)  48  Minn.  126,  45  N.  W.  2;  Nel- 
son V.  Rogers  (1891)  47  Minn.  103,  49 
N.  W.  526;  Kramer  v.  Gardner  (1908) 
104  Minn.  370,  22  L.R.A.(N.S.)  492, 116 
N.  W.  925;  Wood  v.  Johnson  (1912)  117 
Minn.  267,  135  N.  W.  746. 

New  Jersey.— Wise  v.  Fuller  (1878) 
29  N.  J.  Eq.  257. 

New  York.  —  Gamsey  v.  Rogers 
(1872)  47  N.  Y.  233»  7  Am.  Rep.  440; 
Vrooman  v.  Turner  (1877)  69  N.  Y. 
280,  25  Am.  Rep.  195;  Cashman  v. 
Henry  (1878)  75  N.  Y.  103,  31  Am.  Rep. 
487;  Thayer  v.  Marsh  (1878)  75  N.  Y. 
340;  Pardee  v.  Treat  (1880)  82  N.  Y. 
387;  Carter  v.  Holahan  (1883)  92  N.  Y. 
499;  Wilbur  v.  Warren  (1887)  104  N. 
Y.  192,  10  N.  E.  263;  Wager  v.  Link 

(1892)  134  N.  Y.  125,  31  N.  E.  213; 
Dumherr  v.  Rau  (1892)  135  N.  Y.  219, 
32  N.  E.  49;  Smith  v.  Cross  (1879)  16 
Hun,  487;  Carrier  v.  United  Paper  Co. 

(1893)  73  Hun,  287, 26  N.  Y.  Supp.  414; 
Howard  v.  Robbins  (1901)  67  App.  Div. 
246,  73  N.  Y.  Supp.  172,  affirmed  in 
(1902)  170  N.  Y.  498, -63  N.  E.  530; 
Williams  v.  Van  Greison  (1902)  76  App. 
Div.  592,  79  N.  Y.  Supp.  95 ;  Jenkins  v. 
Bishop  (1909)  136  App.  Div.  104,  120 
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N.  Y.  Supp.  826,  affirmed  ia  (1918)  207 
N.  Y.  697,  101  N.  E.  1106;  Bonhoflf  v. 
Wiehorst  (1908)  67  Misc.  466,  108  N. 
Y.  Supp.  487. 

OregML— Y.  M.  C.  A.  v.  Croft  (1898) 
34  Or.  106,  76  Am.  St.  Rep.  668,  66  Pae. 
439 ;  Portland  Trust  Co.  ▼.  Numi  (1898) 
34  Or.  166,  66  Pac  441. 

In  Ward  v.  De  Oca  (1898)  120  CaL 
102,  62  Pac  130,  the  court  said:  '*li 
the  grantee  of  the  mortgagor  is  not 
dealing  with  the  latter  upon  the  theory 
that  the  mortgagor  is  personally  liable 
to  the  mortgagee  for  the  mortgage  debt, 
and  the  grantee  does  not  put  himself  in 
•a  position  which  creates  the  relation  be- 
tween him  and  the  mortgagor  of  princi«- 
pal  and  surety  as  to  the  debt,  then  a 
recital  in  the  deed  similar  to  those  in 
the  case  at  bar  does  not  inure  to  the 
ben^t  of  the  mortgagee,  and  does  not 
give  him  the  right  to  a  personal  judg- 
ment against  the  grantee  in  a  suit  to 
foreclose.  In  such  a  case  the  grantee 
makes  no  promise  to  and  enters  into  no 
contract  with  the  mortgage^;  and  when 
the  grantor,  the  mortgagor,  is  not  pep* 
sonally  liable  £«r  the  mortgage  debt,  the 
principle  that  !|i  creditor  is  entitled  to 
the  benefit  ol^stny  obligations  or  secu- 
rities given  b]P<his  debtor  to  one  who 
has  become  nuety  of  such  debtor  for 
the  payment  ef  the  debt'  does  not  ap^ 

ply." 
One  court  says:    The  parties  ''are 

not  seeking  to  increase  the  security  of 
the  mortgagee.  The  vendor  is  seeking 
only  his  own  interests, — indemnity,  and 
security  that  he  will  never  have  to  pay 
the  mortgage  after  he  has  parted  with 
the  mortgaged  property, — and  the 
vendee  is  seeking  1^  assume  to  promise 
the  least  possible  in  order  to  get  the 
property.  Any  other  presumption 
would  do  violence  to  the  weU-known 
course  of  business  in  such  transactions, 
and  would  contradict  the  universal  ess 
perience  of  mankind.  The  vendor  of 
mortgaged  property  is  entirely  careless 
and  indifferent  as  to  the  interests  of 
the  mortgagee.  He  is  anxious  to  sdl, 
and  cares  nothing  about  the  mortgagee. 
Would  he  imperil  his  sale  by  asking  or 
insisting  that  his  grantee  shall  assume 
a  mortgage  for  which  he  is  not  himself 
personally  liable?  He  is  perfectly  will- 
ing that  the  property,  in  which  he  is  no 


longer  interested,  may  be  taken*  Does 
he  regard  the  interests  of  the  mort- 
gagee as  of  more  importance  than  his 
own,  so  that  he  will  take  the  chances  of 
spoUing  his  sale  to  have  a  thing  done 
that  he  has  no  interest  in?  We  think 
not."  Morris  v.  Mix  (1896)  4  Kan. 
App.  664,  46  Pac  68. 

In  Biddel  v.  Brizzolara  (1883)  64 
CaL  864,  30  Pac.  609,  which  involved 
the  question  of  the  effect  of  a  rescission 
Of  the  grant  from  the  mortgagor  to  his 
grantee,  the  court  says  that  even  where 
it  has  been  established  that  the  pur- 
chaser is  bound  by  his  promise  as  a 
promise  made  for  the  benefit  of  the 
mortgagee,  it  is  still  necessary  that 
the  grantor  shall  be  personally  liable 
upon  the  mortgage  in  order  to  render 
the  grantee  liable  upon  the  covenant 
to  the  holder  of  the  mortgage  assumed. 

In  Sherwood  v.  Lowell  (1917)  34 
CaL  App.  866,  167  Pac.  664,  it  is  said 
that  the  proposition  that  the  grantee 
will  not  be  liable  to  the  mortgagee,  if 
the  grantor  was  not  personally  liable, 
is  plainly  sustainable  upon  reason  and 
principle. 

In  Kramer  v.  Gardner  (1908)  104 
Mimu  870,  22  L.R.A.(N.S.)  492,  116  N. 
W.  926^  where  the  holder  of  a  second 
mortgage,  as  a  consideration  for  grant>- 
ing  an  extension,  required  the  mortga- 
gor to  agree  to  pay  the  prior  mortgage, 
the«  court  held  that  no  consideration 
moved  from  the  first  mortgagee,  and  the 
second  mortgaj^ee  was  imder  no  obliga- 
tion to  him,  and  the  first  mortgagee  had 
no  cause  of  action  against  the  one  who 
had  n»de  the  promise. 

And  in  Wood  v.  Johnson  (1912)  117 
Mimu  267,  186  N.  W.  746,  it  was  held 
to  be  the  law  in  Minnesota  that,  where 
the  mortgagor  is  not  personally  liable 
for  a  mortgage  debt,  the  fact  that  his 
grantee  agrees  with  him  to  assume  and 
pay  the  outstanding  mortgage  indebted- 
ness does  not  create  a  right  of  action 
against  the  grantee  in  the  mortgagee. 
In  that  case,  however,  the  mortgagor 
was  held  to  be  liable,  and  his  grantee, 
who  had  assumed  the  mortgage  debt, 
was  therefore  held  liable. 

And  in  Brown  v.  Stillman  (1890)  48 
MimL  126,  46  N.  W.  2,  it  was  held  that 
It  would  not  be  a  reasonable  or  equitable 
interpretation  of  the  contract  to  hold 
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that  the  parties  intended  by  the  aesonip- 
tion  clause,  where  the  grantor  was  not 
liable,  to  make  the  grantee  the  princi- 
pal debtor,  and  the  land  simply  collator^ 
al  security  to  such  personal  liability* 

And  to  the  same  effect  was  the  deci- 
sion in  Nelson  v.  Rogers  (1891)  47 
Minn.  103,  49  N.  W.  526,  where  the 
court  said  that  it  was  only  where  the 
payment  of  the  debt  as  a  personal  obli- 
gation is  necessary  to  the  grantor's  pro- 
tection that  the  clause  is  to  be  construed 
as  intended  for  the  benefit  of  the  mort- 
gagee, beyond  his  recourse  to  the  land. 

A  stranger  to  a  contract  between 
others  in  which  one  of  the  parties 
agrees  to  do  something  for  his  benefit, 
there  being  no  consideration  from  him 
and  no  obligation  to  him  from  the 
promisor  respecting  the  subject-matter 
of  the  promise,  cannot  recover  thereon. 
Kramer  v.  Gardner  (Mimu)  supra. 

In  Y.  M.  C.  A.  V.  Croft  (1898)  84  Or. 
106,  75  Am.  St.  Rep.  6^  55  Pac.  489, 
the  court  said :  ''A  conveyance  of  mort- 
gaged land  by  a  grantor  who  is  not  per- 
sonally liable  for  the  payment  of  the 
debt  thereby  secured  is  not  equivalent  to 
remitting  monqr  to  another  with  a  re- 
quest that  he  pay  it  over  to  the  bidder 
of  the  mortgage  in  satisfaetion  of  the 
encnmfaFance,  in  consideration  of  whidk 
the  grantee  assumes  and  agrees  to  pay 
such  debt.  The  error  in  the  ccmduskm 
by  which  the  grantee  «nder  sodi  eixv 
cumstanees  is  heM  persenaHy  liable  <m 
his  covenant  wenm  to  lie  in  the  adop- 
tion  of  theory  as  llie  majer  premise,  in^ 
stead  of  basing  the  reasoning  upon  fiie 
facts  involved.  If  the  grantor,  howerec, 
is  personally  liable  for  Ite  payment  of 
the  mortgage  debt,  it  is  but  reasonable 
to  suppose  that  when  he  conveys  Hie 
premises,  which  are  subject  to  the  lien, 
he  would  seek  indemnity  for  his  own 
benefit,  and  insist  that  the  pwson  to 
whom  he  sold  the  land  should  assume 
and  agree,  as  a  part  of  the  considerm- 
tion«  to  pay  the  debt  which  was  a  charge 
thereon,  and  the  grantee,  having  ac- 
cepted a  deed  p<dl  containing  such  a 
covenant,  becomes  personally  liable  for 
the  payment  of  said  debt;  but  this  cove- 
nant must  necessarily  inure  t^  the 
grantor  for  whose  benefit  it  was  made, 
rather  than  to  the  fa<dder  of  the  mort- 
gage, who  has  given  no  consideration 


whatever  for  the  additional  assurance 
which  he  thus  obtains  by  reason  of  the 
grantee's  covenant/' 

There  are  some  early  New  York  cases 
which  have  been  cited  as  extending  the 
exception  in  New  York  so  aa  to  permit  a 
suit  against  the  grantee  in  all  cases. 
Thus,  in  Burr  v.  Beers  (1861)  24  N.  Y. 
178,  80  Am.  Dec  827,  where  the  court 
uses  the  broad  language  that  if  one  p^- 
son  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  that  third  pex^ 
son  may  maintain  an  action  on  the 
promise,  which  has  often  been  cited  as 
sustaining  the  right  to  recover  on  the 
grantee's  promise  where  the  grantor  is 
not  himscdf  liable,  the  defendant  was 
the  direct  grantee  of  the  original  mort« 
gagor,  who  had  executed  the  bond  on 
which  the  action  was  brought. 

And  in  Thorp  v.  Keokuk  Coal  Go. 
(1872)  48  N.  Y.  253,  the  court,  in 
speaking  of  King  v.  Whitely  (1843)  10 
Paige  (N.  Y.)  465,  said:  "And  the  rea- 
soning of  the  chancellor  seems  to  have 
been  that,. in  a  case  where  the  mort> 
gagor  was  not  liable  for  the  debt»  the 
relation  of  principal  and  suref^  betwetn 
him  and  his  grantee  could  not  mast,  and 
hence  that  there  could  be  no  anfarogw^ 
tion  in  equity,  and  no  ground  upm 
whidi  eqnity  could  seiae  hold  ef  aai 
enforce  the  promise  of  the  gnnrtiie  in 
favor  of  the  mortgagee.  But  since  it 
lias  become  settled  that  the  promiae  of 
the  grantee  brings  him  into  dired 
privity  with  the  mortgagee,  so  tint  the 
latter  can  sue  him  upon  his  promiaeb  I 
can  perceive  no  reasmi  for  invoking 
the  doctrine  of  equitable  subrogation 
as  the  sole  ground  for  his  liability  in 
equity.  So  tiiat  now,  whether  the  mort* 
gagor  was  bound  for  the  debt,  or  not, 
which  his  grantee  has  assumed  to  pay 
to  the  mortgagee,  I  have  no  doubt  lliat 
liie  grantee,  contrary  to  the  holding  of 
the  chancellor,  is  a  proper  party  to  a 
foreclosure  suit." 

But,  in  Vrooman  v.  Turner  (1877) 
09  N.  Y.  280,  25  Am.  Rep.  195,  supra, 
the  court  said:  "The  rule  which  ex- 
empts the  grantee  of  mortgaged  prem- 
ises, subject  to  a  mortgage  the  payment 
of  which  is  assumed  in  consideration 
of  the  conveyance  as  between  him  and 
his  grantor,  from  liability  to  the  hold- 
er of  the  mortage,  when  tbe  grantor 
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is  not  boiiiHl  ita  law  or  equity  for  the 
payment  of  the  mmtew%  is  f ouBded 
in  reason  and  principle,  and  is  not  in* 
consistent  with  that  dass  of  cases  in 
which  it  has  been  held  that  a  ifromise 
to  one  for  the  b^iefit  of  a  third  party 
may  avail  to  gtre  an  action  directly  to 
tiie  latter  against  tiie  promisor,  of 
which  Lawrence  v.  Fox  (1869)  20  N. 
Y.  268,  supra,  is  a  prominent  example. 
To  giTe  a  third  party  who  may  derive 
a  benefit  from  tiie  performance  of  the 
promise  an  action,  tiiere  must  be,  first» 
an  intent  by  the  promisee  to  secure 
some  beneAt  to  the  third  party,  and* 
second,  some  privity  between  the  two, 
— ike  promisee  and  the  party  to  be 
bwieftted, — and  some  obligation  or 
duty  owing  from  the  former  to  the 
latt^  which  would  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the 
promise,  or  an  equivalent  from  him 
personally." 

In  Pardee  v.  Treat  (1880)  82  N.  Y. 
887,  the  court  says  that  the  assump- 
ti<ni  clause  in  a  deed  can  only  be  en- 
fbreed  by  a  mortgagor  where,  in  equity, 
the  debt  of  the  grantor  secured  by  the 
Men  becomes,  by  the  agreement  be- 
tween him  and  his  grantee  who  as- 
sumes payment,  the  debt  of  the  latter. 
The  court  says  that  it  is  disinclined  to 
CKlend  the  rule  of  Lawrence  v.  I\n 
(N.  Y.)  supra. 

In  Carter  v.  Holahan  (1888)  92  N.  Y. 
499,  it  is  said  that  the  on^  ground 
upon  which  a  Maibiltty  has  been  sus* 
tained  between  (rthers  tiian  the  inune- 
diate  parties  to  such  a  contoaet  is  that 
growing  out  of  relationship  between 
principal  and  surety,  whereby  one  be* 
comes  entitled  to  the  benefit  of  any  se* 
enrity  received  by  the  other  from  a 
person  primarily  liable  for  the  payment 
of  the  debt.  In  order  to  avail  himself 
of  the  benefit  of  such  a  security,  the 
party  must  show  that  tiie  person  ao* 
quiring  it  owes  some  debt  or  obliga- 
tion in  respect  to  the  subject  of  the 
covenant  to  the  penon  claiming  its 
benefit.  In  that  case  the  benefit  of  the 
assumption  was  claimed  by  the  CHri^inal 
mortgagor,  and  the  court  said  there 
was  no  privity  between  such  mortgagor 
and  the  present  owner's  grantor.  The 
contract  between  the  present  owner 
and  his  grantor  was  not  entered  into 


for  the  mortgagor's  benefit,  -and  no 
consideration  was  furnished  by  him. 
The  immediate  grantor  never  became 
personally  liable  for  the  debt,  and  the 
covenant  taken  by  him  did  not  inure  to 
the  benefit  of  either  the  mortgagor  or 
mortfiraflree. 

In  Wilbur  v.  Warren  (1887)  104  N. 
Y.  192,  10  N.  E.  263,  there  is  a  dictum 
to  the  effect  that  it  is  settled  that  the 
covenant  to  pay  the  mortgage  will  sup- 
port an  action  by  the  mortgagee  only 
when  the  immediate  grantor  of  the 
covenantor  is  himself  liable  for  the 
mortgage  debt.  The  court  further  says 
that  indemnity  is  the  primary  purpose 
of  such  a  covenant  Can  it  be  doubted 
that  where  the  grantor  is  not  himself 
liable  for  the  mortgage  debt,  and  has 
no  personal  interest  that  the  covenant 
shall  be  performed,  he  can  recover 
nothing  beyond  nominal  damages? 
The  giving  of  a  covenant  by  the  grantee 
does  not  work  a  novation  of  the  mort- 
gage debt. 

In  Wager  v.  Link  (1892)  134  N.  Y. 
125,  31  N.  E.  213,  the  liability  is  made 
eaqinressly  to  depend  upon  the  fact  that 
the  grantor  was  liable  to  the  mort- 
gagor. 

In  Durnherr  v.  Rau  (1892)  186  N.  Y. 
219,  32  N.  E.  49,  which  was  an  attempt 
by  a  widow  to  enforce  a  covenant  by 
her  husband's  grantee  to  pay  the  mort- 
gage in  exoneration  of  her  dower,  the 
court  says  there  is  lackinir  iu  this  case 
the  essential  relation  of  debtor  and 
creditor  between  the  grantor  and  a 
third  person  seeking  to  enforce  such 
covenant  or  such  a  relationship  as 
makes  the  performance  of  the  covenant 
at  the  instance  of  such  third  person  a 
satisfaction  of  some  legal  or  equitable 
debt  owing  by  the  grantor  to  such  per* 
son,  which  must  exist  in  order  to  en- 
title a  stranger  to  the  covenant  to  en- 
force it.  It  is  not  sufiicient  that  the 
performance  of  the  covenant  may  bene- 
fit a  third  person.  It  must  have  been 
entered  into  for  his  benefit,  or,  at  least, 
such  benefit  must  be  the  direct  result 
of  performance  and  so  within  the  con- 
templation  of  the  parties,  and,  in  addi- 
tion, the  grantor  must  have  a  legal  in- 
terest that  the  covenant  be  performed 
in  favor  of  the  person  claiming  the  per- 
formance. 
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In  Smith  v.  Cross  (1879)  16  Hun 
<N.  Y.)  487,  it  is  said  that  if  the 
cantor  had  been  in  any  way  liable  to 
the  holder  of  the  mortgage,  by  having 
assumed  it,  or  otherwise^  then  he  might 
by  his  grant  place  that  liability  on  his 
grantee  which  would  have  inured  to  the 
benefit  of  the  mortgagee.  But  that  in 
the  case  before  the  court  there  was  no 
privity  between  the  grantor  and  the 
holder  of  the  mortgage,  and  no  obliga- 
tion resting  upon  the  grantor  for  its 
payment;  consequently  the  mortgagees 
acquired  no  right  through  the  agree- 
ment inserted  in  the  deed. 

To  render  such  a  covenant  available 
to  a  third  person,  the  grantor  must 
have  a  legal  interest  in  having  the 
covenant  performed  in  favor  of  such 
third  person.  Carrier  v.  United  Paper 
Co.  (1893)  73  Hun,  287,  26  N.  Y.  Supp. 
414. 

A  grantee  of  mortgaged  premises, 
whose  conveyance  recites  that  the  land 
is  conveyed  subject  to  a  mortgage,  and 
that  the  grantee  assumes  and  agrees  to 
pay  the  same  as  part  of  the  considera* 
tion,  is  not  liable  for  a  deficiency  aris- 
ing upon  a  foreclosure  and  sale  in  case 
the  grantor  was  not  personally  liable^ 
legally  or  equitably,  for  the  payment  of 
the  mortgage.  Bonhoff  V;  Wiehorst 
(1908)  57  Misc.  456,  108  N.  Y.  Supp. 
437. 

Liability  under  an  assumption  clause 
is  based  upon  the  personal  liability  of 
the  person  for  whosd  benefit  it  is 
given.  The  contract  is  between  the 
grantor  and  grantee,  and  is  one  of  in« 
demnity,  and  if  there  is  no  danger,  no 
liability  to  the  grantor,  then  there  is 
no  occasion  for  indemnity,  Howard  v. 
Bobbins  (1901)  67  App.  Div.  246,  73  N, 
Y.  Supp.  172,  affirmed  in  (1902)  170  N. 
Y.  498,  63  N.  E.  530. 

An  assumption  clause  does  not  ren- 
der the  grantee  personally  liable  for  the 
mortgage  debt  assumed,  unless  the 
grantor  was  himself  so  liable  when  the 
deed  was  given.  Williams  v.  Van  Gel- 
son  (1902)  76  App.  Div.  592,  79  N.  Y. 
Supp.  95. 

In  Jenkins  v.  Bishop  (1909)  186  App. 
Div.  104,  120  N.  Y.  Supp.  825,  affirmed 
in  (1913)  207  N.  Y.  697,  101  N.  E. 
1106,  it  was  held  that  a  purchaser  of 
land  subject  to  a  mortgage  did  not  be- 


come liable  for  any  deftcienegr  which 
might  arise  on  the  sale  of  the  property, 
notwithstanding  his  agreement  to  pay 
the  mortgage,  contained  in  the  deed  to 
Um,  where  his  grantors  were  not  per- 
sonally liable  for  the  mortgage  debt 

In  Morris  v.  Mix  (1896)  4  Kan.  App. 
654,  46  Pac.  58,  the  court  said:  ^It  is 
not  sufficient  that  the  promise  be  made 
by  one  to  another,  from  the  perform- 
ance of  which  a  benefit  may  inore  to  a 
third;  the  contract  most  be  made  for 
his  benefit  as  its  object,  and  he  must 
be  the  party  intended  to  be  benefited." 

In  Gamsey  v.  Rogers  (1872)  47  N.  Y. 
283,  7  Anu  Rep.  440,  where  it  was  held 
that  a  second  mortgagee  was  not  liaUe 
to  the  first  mortgagee  on  his  aasunq)- 
tion  of  the  mortgage  debt,  the  court 
says  to  entitle  the  mortgagee  to  sue 
on  an  assumption  of  the  debt,  the  con- 
tract must  have  been  made  for  his  bene- 
fit He  must  be  the  person  intended  to 
be  benefited.  The  court  further  said 
that,  in  the  case  before  it,  the  promisor 
engaged  to  advance  his  own  nooney  for 
the  purpose  of  protecting  the  property 
of  the  promisee,  which  advance,  when 
made,  would  become  a  lien  on  the  proih 
erty  of  the  promisee.  The  court  says: 
''If  such  a  contract  could  be  enforced 
by  the  creditor  who  weuld  be  inciden- 
tally benefited  by  its  performance^  er* 
ery  agreement  by  which  one  party 
should  agree  with  another,  ior  a  con- 
sideration moving  from  him,  to  become 
security  for  him  to  bis  creditors,  or  to 
advance  money  to  pay  his  debts,  could 
be  enforced  by  the  parties  whose 
claims  were  thus  to  be  secured  or  paid. 
I  do  not  understand  any  case  to  have 
gone  thia  length.'' 

The  mortgagee,  in  seeking  to  hold 
the  one  who  assumes  payment  of  the 
mortgage  liable  thoreon,  stands  in  the 
right  of  his  debtor,  and  unless  his  debt- 
or could  enforce  the  eovenant,  he  can- 
not. Wise  V.  Fuller  (1878)  29  N.  J. 
Eq.  257. 

In  Thayer  v.  Marsh  (1878)  75  N.  Y. 
840,  it  is  stated  that  it  is  conceded  that 
the  grantee  who  assumed  and  agreed 
to  pay  the  mortgage  is  liable  if  ttie 
mortgagor,  his  grantor,  was. 

d.  Coses  permitting  recovery. 
Some  cases  have  pushed  the  exeqh 
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tion  to  the  rule  that  there  must  be  priv- 
ity to  enable  one  to  enforce  a  contract 
against  another,  to  the  extent  of  per- 
mitting a  mortgagee  to  maintain  an  ac- 
tion, or  enforce  a  deficiency  judgment/ 
against  a  grantee  of  the  mortgaged 
property  who  secured  his  title  from  one 
who  was  not  himself  liable  on  the  mort- 
gage. These  cases  are,  in  most  in- 
stances, based  on  one  of  two  proposi- 
tions :  Either  that  the  grantee,  having 
contracted  for  a  valuable  consideration 
to  pay  money  to  the  mortgagee,  can  be 
compelled  by  the  latter  to  do  so ;  or  upon 
the  ground  that  a  fund  or  property  has 
been  placed  in  his  hands  for  the  mort- 
gagee's benefit,  and  therefore  that  the 
mortgagee  may  maintain  an  action  on 
his  promise  to  pay  it  over.  When  the 
true  situation  is  examined,  neither 
ground  seems  very  satisfactory.  If  the 
grantor  himself  owns  merely  the  equity 
of  redemption,  and  has  never  obligated 
himself  to  pay  for  the  portion  of  the 
property  represented  by  the  mortgage, 
he  has  no  title  to  it  which  he  can  con- 
vey to  his  grantee,  and  therefore,  ex- 
cept on  the  assumption  that  a  convey- 
ance of  the  equity  of  redemption  is  a 
sufficient  consideration  to  support  the 
cash  payment  and  also  a  promise  to 
pay  the  mortgage,  which  is  doubtful, 
there  is  no  consideration  for  the  prom- 
ise; and  likewise,  if  the  grantor  does 
not  own  the  portion  represented  by  the 
mortgage,  he  certainly,  by  transferring 
the  equity  of  redemption  to  his  grantee^ 
does  not  place  in  his  hands  a  fund  to  be 
paid  over  to  the  mortgagee.  The  por- 
tion represented  by  the  mortgage  is  ex< 
pressly  excepted  from  his  covenants  of 
title,  and  he  does  not  assume  to  convey 
any  interest  in  it  to  the  grantee.  Un- 
der these  circumstances,  what  basis  is 
there  for  a  claim  that  he  furnishes  a 
valuable  consideration  for  the  grantee's 
promise  to  pay  its  value  to  the  mort- 
gagee, or  that  he  places  a  fund  in  the 
grantee's  hands  for  the  benefit  of  the 
mortgagee? 

The  following  cases  have,  however, 
held  that  the  action  might  be  main- 
tained : 

Colorado*— Cobb  v.  Fishel  (1900)  15 
Colo.  App.  384,  62  Pac.  625. 

Illinois.  —  Dean  v.  Walker  (1882) 
107  111.  540,  47  Am.  Rep«  467;  Bay  v. 
12  A.L.R.— 97. 


Williams  (1884)  112  III  91,  54  Am: 
Rep.  209,  1  N.  E.  340. 

Iowa. — ^Marble  Sav.  Bank  v.  Mesar- 
vey  (1897)  101  Iowa,  285,  70  N.  W.  198. 

Missouri.— Heim  v.  Vogel  (1879)  69 
Mo.  529;  Crone  v.  Stinde  (1900)  156 
Mo.  262,  55  S.  W.  868,  56  S.  W.  907; 
Llewellyn  v.  Butler  (1915)  186  Mo. 
App.  525, 172  S.  W.  413. 

Nebraska. — Hare  v.  Murphy  (1895) 
45  Neb.  809,  29  L.R.A.  861,  6'4  N.  W. 
211;  McGregor  v.  Eastern  Bldg.  &  L. 
Asso.  (1904)  5  Neb.  (Unof.)  563,  99  N. 
W.  509. 

Ohio.— Little  v.  Thoman.  (1879)  4 
Ohio  Dec.  Reprint,  513. 

Pennsylvania.  —  Merriman  v.  Moore 
(1879)  90  Pa.  78. 

South  Carolina.  —  South  Carolina 
Ins.  Co.  V.  Kohn  (1917)  108  S.  C.  475, 

95  S.  E.  65. 

Tennessee.  —  Title  Guabajity  & 
Trust  Co.  v.  Bushnell  (reported  here- 
with) ante,  1512. 

Utah.— McKay  v.  Ward  (1899)  20 
Utah,  149,  46  L.R.A.  623,  57  Pac  1024. 

Washingtoiu — Cockbell  v.  Poe  (re- 
ported herewith)  ante,  1524. 

Wisconsin.— Enos  v.  Sanger  (1897) 

96  Wis.  150,  87  L.R.A.  862,  65  Am.  St. 
Rep.  38,  70  N.  W.  1069. 

In  Cobb  V.  Fishel  (1900)  15  Cola. 
App.  384,  62  Pac.  625,  an  intermediate 
appellate  court  of  Colorado  applied  the 
supreme  court  doctrine  laid  down  in 
Starbird  v.  Cranston  (1897)  24  Colo. 
20,  48  Pac.  652,  that  the  mortgagee 
could  hold  the  mortgagor's  assignee  lia- 
ble on  his  assumption  of  the  mortgage, 
to  a  case  where  the  grantor  was  not 
.liable  on  the  mortgage.  The  court 
says:  "Of  course,  we  recognize  that  a 
different  rule  is  often  applied  in  a  case 
wherein  the  grantor  is  obligated,  from 
the  one  adopted  where  he  assumes  no 
liability.  The  distinction,  however, 
proceeds  wholly  from  the  circumstance 
that  in  the  one  case  there  is  a  manifest 
consideration,  and  in  the  other  it  is 
a  matter  either,  of  deduction  or  proof ; 
at  least,  we  see  no  other  distinction  ex- 
pressed in  the  cases,  except  in  those 
which  are  based  on  what  each  particular 
suit  disclosed  respecting  this  matter." 
It  was  also  held  that  this  liability  can 
be  enforced  in  an  action  at  law,  as  well 
as  in  an  equitable  suit,  and  is  not  at  all 
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dependent  on  the  doctrine  of  subroga- 
tion; but  is  a  contractual  liability,  and 
the  party  to  whose  benefit  the  promise 
inured  can  maintain  the  action. 

And  the  court  concludes  that  in  the 
case  before  it,  since  the  assignee  had 
^cpressly  agreed  to  pay  the  mortgage, 
this  was  an  agreement  which  should  in- 
ure to  the  benefit  of  the  holder  of  the 
mortgage. 

In  Dean  v.  Walker  (1882)  107  111. 
640,  47  Am.  Rep.  467,  it  was  admitted 
that  the  principle  of  equity,  that  a 
grantor  is  entitled  to  all  of  the  collat- 
eral obligations  for  the  payment  of  his 
debt  which  a.  person  standing  in  the 
situation  of  a  surety  for  others  has*  re- 
ceived for  his  indemnity,  to  relieve  him 
or  his  property  from  liability  for  such 
payment,  cannot  be  invoked  if  the 
grantor  of  the  mortgaged  premises  was 
not  himself  liable  for  the  mortgage  in- 
debtedness, for  the  reason  that  the  re- 
lation of  principal  debtor  and  surety 
would  not  exist  between  the  grantor 
and  the  grantee;  but  it  was  held  that 
the  grantee  was  rendered  liable  on  the 
broad  and  well-settled  principle  that 
where  one  person  makes  a  promise  to 
another,  based  on  a  valid  consideration 
for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action 
upon  it. 

In  Marble  Sav.  Bank  v.  Mesarvey 
(1897)  101  Iowa,  285,  70  N.  W.  198,  the 
court  said  that  as  there  could  be  no 
question  but  that,  as  between  the  pur- 
chaser and  the  grantor,  the  latter  could 
enforce  the  contract,  there  was  no  rea- 
son for  limiting  the  right  of  the  mort- 
gagee to  recover  from  the  purchaser,  to 
those  (iases  in  which  the  grantor  was 
himself  liable. 

In  Crone  v.  Stinde  (1900)  166  Mo. 
262,  55  S.  W.  863,  56  S.  W.  907,  after 
noticing  the  fact  that,  in  some  decisions 
in  that  state,  it  had  been  intimated  that 
a  right  of  action  in  favor  of  a  third 
party  does  not  exist  in  a  case  where  the 
promisee  cannot  maintain  an  action  for 
breach  of  the  promise,  the  court  said 
that  the  rule  in  the  state  was  that  a  con- 
tract upon  a  valid  consideration,  made 
between  two  or  more  persons  for  the 
benefit  of  a  third,  might  be  enforced  by 
the  party  for  whose  benefit  it  is  made 
though  he  is  not  named  in  the  con- 


tract, or  may  not  have  known  it  at  the 
time,  if  he  adopted  the  contract  after  it 
was  made;  and  it  was  held  that  the 
equity  granted  to  the  purchaser  was  a 
sufiicient  consideration  for  the  payment 
of  the  money  to  the  person  who  held  the 
debt,  and  the  fact  that  the  grantor,  was 
under  no  legal  or  equitable  obligation  to 
pay  the  debt  was  immaterial.  The 
court  expressly  overruled  the  decision 
in  Hicks  v.  Hamilton  (1898)  144  Mo. 
495,  66  Am.  St.  Rep.  431,  46  S.  W.  432, 
where  it  was  held  that  a  mere  naked 
promise  from  one  to  another  for  the 
benefit  of  a  third,  such  as  the  assump- 
tion by  a  grantee  of  a  mortgage  for 
which  the  grantor  was  not  liable,  would 
not  support  an  action.  Harberg  v. 
Arnold  (1899)  78  Mo.  App.  237,  was  de- 
cided upon  the  authority  of  Hicks  ▼. 
Hamilton  (Mow)  supra,  prior  to  the  de> 
cision  in  Crone  v.  Stinde. 

In  Heim  v.  Vogel  (1879)  69  Mo.  629, 
the  same  general  principle  was  applied, 
but  the  fact  that  the  grantor  was  not 
liable  was  not  emphasized  or  discussed. 

It  is  held  in  Llewellyn  v.  Butler 
(1915)  186  Mow  App.  625,  172  S.  W. 
413,  that,' in  Missouri,  at  least,  the  bene- 
fit of  the  grantee's  promise  to  pay  the 
mortgage  inures  to  the  ben^t  of  the 
mortgagee  without  regard  to  the  lia- 
bility of  the  grantee's  predecessor  in 
title. 

In  McGregor  v.  Eastern  Bldg.  &  L. 
Asso.  (1904)  5  Neb.  (Unof.)  563,  99 
N.  W.  509,  which  was  an  attempt  to  re- 
lieve  the  property  from  the  lien  of  the 
mortgage  because  the  mortgagee  was  a 
foreign  corporation  not  authorized  to 
do  business  in  the  state,  and  therefore 
the  mortgagor  was  not  liable  on  the 
mortgage,  the  court  said  to  allow  the 
grantee  to  hold  the  property,  and  re- 
lieve her  from  paying  for  it  in  the  man- 
ner in  which  she  agreed  with  the  party 
who  had  a  right  to  pay  the  debt,  and  a 
right  to.  contract  for  its  payment,  and 
convey  the  property  in  consideration  of 
defendant's  promise  to  pay  it,  would  be 
relieving  her  from  the  performance  of 
a  perfectly  legal  and  valid  contract 
which  she  had  made. 

In  Hare  v.  Murphy  (1895)  46  Nebi 
809,  29  L.R.A.  851,  64  N.  W.  211,  it 
was  held  that  it  was  immaterial  and  of 
no  consequence  to  the  grantee  that  his 
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£rrantor  may  or  may  not  have  been  per- 
sonally liable,  or  bound,  for  the  pay- 
ment of  the  mortgage  debt.  By  his 
promise  he  became  personally  liable  to 
the  mortgagee,  regardless  of  whether 
the  grantor  was  liable  or  not. 

In  Little  v.  Thoman  (1879)  4  Ohio 
Dec.  Reprint,  513,  which  was  a  nisi 
prius  case,  the  court,  without  citing  any 
authority,  disposes  of  the  question  as 
follows :  If  a  person  receives  a  consid- 
eration from  another,  who  is,  perhaps, 
under  no  obligation  to  a  third  person  at 
all,  on  account  of  which  he  assumes  to 
pay  the  third  person  a  certain  amount 
of  money,  that  third  person  may  bring 
his  suit  to  recover  upon  the  strength  of 
that  promise. 

In  Brewer  v.  Maurer  (1883)  38  Ohio 
St.  543,  43  Am.  Rep.  436,  where  a  re- 
mote grantor  in  the  chain  of  title  was  a 
married  woman,  and  it  was  contended 
that,  because  her  contract  of  assump- 
tion of  the  mortgage  was  not  valid, 
therefore  the  present  owners  of  the 
property  were  not  liable  on  the  covenant 
to  pay,  the  court  says  that,  for  reasons 
that  are  obvious,  their  immediate 
grantor,  having  assumed  the  debt  and 
warranted  the  title,  devoted  a  portion 
of  the  purchase  money  equal  to  the  debt 
to  its  discharge.  The  purpose  was  to 
ptay  the  purchase  money  in  the  way 
specified  in  the  mortgage.  No  reason 
can  be  conceived  why,  in  the  further- 
ance of  justice,  the  defendants  should 
not  pay  the  purchase  money  in  the  man- 
ner they  had  contracted  to  pay,  and 
thereby  relieve  the  mortgagor,  through 
whom  they  claimed,  from  liability.  The 
court,  however,  holds  that  the  contract 
of  the  married  woman  was  valid  so 
that  there  was  a  complete  line  of  obliga- 
tion from  the  mortgagor  to  the  defend- 
ants, and  therefore  the  case  falls  within 
the  ordinary  rule  of  liability  of  assignee 
where  assignor  is  liable.  The  court, 
however,  bases  its  decision  upon  the 
theory  that  what  was  in  fact  conveyed 
was  not  the  mere  equity  of  redemption, 
but  the  entire  title,  with  a  distribution 
of  the  purchase  money  between  the  im- 
mediate grantor  aiid  the  mortgagee. 

In  South  Carolina,  where  the  rule 
with  respect  to  the  right  of  one  to  sue 
on  a  contract  made  between  third  per- 
sons in  his  favor  is  as  broad  as  it  can 


be  stated,  the  mortgagee  may  sue  on 
the  promise  of  the  grantee,  whether 
the  grantor  was  liable  or  not.  South 
Carolina  Ins.  Co.  v.  Kohn  (1917)  108 
S.  C.  476,  95  S.  E.  65. 

In  McKay  v.  Ward'  (1899)  20  Utah, 
149,  46  L.R.A.  623,  57  Pac.  1024,  tibe 
court  said:  "The  doctrine  of  the  lia- 
bility of  a  grantee  in  a  deed  who  as- 
sumed and  agreed  to  pay  a  prior  mort- 
gage as  part  consideration  for  the  pur- 
chase price  of  land  sold,  although  his 
grantee  was  not  liable  to  pay  said  mort- 
gage, rests,  in  several  states,  upon  the 
doctrine  that  where  one  person,  for  a 
valuable  consideration,  engages  with  an- 
other to  do  some  act  for  the  benefit  of  a 
third  person,  the  latter  may  maintain 
an  action  against  the  promisor  for  a 
breach  of  the  agreement.  .  .  .  After 
an  examination  of  all  the  conflicting  au- 
thorities, we  are  of  the  opinion,  as 
based  upon  the  better  reason,  that 
where  a  grantee,  in  a  conveyance  to  him, 
assumes  and  agrees  to  pay  the  debt  of  a 
third  person  as  part  of  the  considera- 
tion for  his  purchase,  there  is  no  neces- 
sity for  any  consideration  to  pass  from 
such  third  person  or  his  debtor  to  such 
grantee,  to  .support  such  agreement. 
A  portion  of  the  consideration  for  the 
purchase  being  left  in  such  grantee's 
hands  and  appropriated  by  the  grantor 
to  the  payment  of  such  debt,  which 
debt  such  grantee  agreed  to  pay  in 
consideration  of  the  conveyance  and  of 
such  appropriation  -of  the  purchase 
money,  he  cannot  be  heard  to  object  to 
the  performance  of  his  contract  be- 
cause his  grantor  was  not  liable  to 
such  third  person/' 

Clark  V.  Fisk  (1893)  9  Utah,  94,  33 
Pac.  248,  appears  on  its  face  to  favor 
the  theory  of  liability  of  the  grantee, 
but  the  dissenting  judge  in  McKay 
V.  Ward  explains  the  case  by  stating 
that  the  grantee  was,  in  fact,  the  real 
party  in  interest,  and  his  promise  to 
pay  had  led  to  a  sale  of  the  notes  in 
such  a  manner  as  to  work  an  estoppel. 

Although  in  Cockrell  v.  Poe  (re- 
ported herewith)  ante,  1524,  the  court 
adopts  the  rule  of  liability,  in  the  prior 
case  of  Harbican  v.  Chamberlin  (1914) 
82  Wash.  556,  144  Pac.  717,  the  court 
held  that,  in  support  of  a  finding  of  as- 
sumption of  the  mortgage  debt,  the  ap- 
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pellate  court  must  assume  that  there 
was  evidence  either  of  a  continuous  line 
of  assumption,  or  that  there  was  proof 
of  an  independent  consideration  for 
the  promise. 

A  grantee  of  real  property,  who  as- 
sumes and  agrees  to  pay  a  mortgage 
thereon,  was  held,  in  Enos  v.  Sanger 
(1897)  96  Wis.  150,  37  L.R.A.  862,  65 
Am.  St.  Rep.  38,  70  N.  W.  1069,  to  be 
personally  liable  for  the  deficiency  on 
^  foreclosure,  although  his  immediate 
grantor  did  not  assume  the  payment  of 
the  mortgage,  and  was  not  liable  there- 
for, as  the  rule  in  Wisconsin  is  that 
where  one  person,  for  a  valuable  con- 
sideration, engages  with  another  to  do 
some  act  for  the  benefit  of  a  third  per- 
son, the  latter  may  maintain  an  action 
against  the  promisor  for  the  breach  of 
the  agreement. 

In  Birke  v.  Abbott  (1885)  103  Ind. 
1,  53  Am.  Rep.  474,  1  N.  E.  485,  which 
has  sometimes  been  cited  as  allowing 
the  mortgagee  to  recover  although  the 
grantor  was  not  liable,  the  court  really 
does  not  go  to  that  extent,  for  in  that 
•case  the  question  of  liability  for  judg- 
ment liens  was  involved,  and  it  ap- 
peared that,  while  the  present  owner's 
grantor  was  not  expressly  liable  to  pay 
the  judgment,  yet,  since  he  had  given  a 
mortgage  upon  the  property,  he  had 
such  an  interest  and  benefit  from  hav- 
ing the  judgment  liens  paid  that  his 
grantee  could  not  avoid  his  contract 
by  purchasing  the  property  at  the 
judgment  sale  so  as  to  cut  off  the  mort- 
gage. 

A  few  cases  have  taken  the  position, 
as  suggested  above,  that  the  liability 
might  rest  on  the  principle  that  a  fund 
had  been  placed  in  the  hands  of  the 
grantee  from  which  to  pay  the  mort- 
gage. In  one  case  it  has  been  said  that 
the  case,  indeed,  is  no  different  from 
one  in  which  A.,  who  is  anxious  to  sell 
his  land  and  also  to  give  his  son  a  pres- 
ent, agrees  to  sell  it  to  B.  for  $4,000,  on 
the  consideration  that  $3,000  shall  be 
paid  to  him  in  cash,  and  the  $1,000  bal- 
ance of  the  purchase  price  shall  be  paid 
to  his  son.  McDonald  v.  Finseth 
(1915)  32  N.  D.  400,  L.R.A.1916D, 
149,  155  N.  W.  863. 

In  Cumberland  v.  Codrington  (1817) 
2  Johns.  Ch.  (N.  Y.)  254,  8  Am.  Dec. 


492,  where  the  question  was  whether 
the  obligation  of  the  one  assuming  the 
mortgage  Was,  in  case  of  his  death,  to 
be  satisfied  out  of  the  i)ersonal  or  real 
estate.  Chancellor  Kent  says  that  such 
a  special  agreement  between  the  pur- 
chaser and  seller  of  the  equity  of  re- 
demption, by  which  the  mortgage  debt 
is  considered  as  so  much  money  left  in 
the  hands  of  the  purchaser  for  the  use 
of  the  mortgagee,  would  seem  to  be  suf- 
ficient ground  for  a  suit  at  law  by  the 
mortgagee. 

In  Garnsey  v.  Rogers  (1872)  47  N, 
Y.  233,  7  Am.  Rep.  440,  which  in- 
volved an  assumption  of  the  mort- 
gage debt  by  a  second  mortgagee 
as  a  consideration  for  extension  of  the 
mortgage,  the  court  said:  **Where  he 
buys  the  land  absolutely  for  a  stipu- 
lated price,  and,  instead  of  paying  the 
whole  of  it  to  his  grantor,  he  is  al- 
lowed to  retain  a  part,  which  he  agrees 
to  pay  to  a  creditor  of  the  grantor  hav- 
ing a  lien  upon  the  land,  the  amount 
which  he  thus  agrees  to  pay  is  his  own 
debt  which,  by  arrangement  with  his 
grantor,  he  has  agreed  to  pay  to  the 
creditor  of  the  latter,  and  although  this 
arrangement,  not  being  assented  to  by 
the  creditor,  does  not  discharge  the 
grantee  from  liability,  yet,  as  between 
him  and  the  party  who  has  thus  as- 
sumed it,  the  grantor  is  a  mere  surety. 
If  the  grantee  pays  it,  he  pays  only 
what  he  agreed  to  pay  for  the  land,  and 
pays  it  in  the  manner  agreed  upon. 
And  there  is  no  hardship  in  allowing 
either  the  grantor  or  the  mortgagee  to 
enforce  its  pajrment." 

And  in  Merriman  v.  Moore  (1879) 
90  Pa.  78,  it  was  held  that  where  a 
grantee  assumes  the  mortgage  for  a 
valid  consideration,  he  cannot  set  up  as 
a  defense  the  fact  that  his  grantor  was 
not  bound  to  pay.  The  court  said: 
"A  vendor  may  direct  how  the  purchase 
money  shall  be  paid.  He  may  reserve 
it  to  himself,  donate  it  to  a  public  char- 
ity, or  may  make  such  other  disposi- 
tion of  it  as  may  best  meet  his  views; 
and,  if  his  vendee  agrees  to  pay  it  ac- 
cording to  such  directions,  he  cannot 
set  up  as  a  defense  that  his  vendor  was 
under  no  duty  to  apply  it  in  such  man- 


ner. 
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A  fallacy  in  the  line  of  argument  ad- 
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Tanced  in  the  cases  immediately  pre- 
ceding is  that  when  the  property  is  sub- 
ject to  a  mortgagei  for  the  payment  of 
which  the  grantor  has  not  obligated 
himself^  he  does  not  own  and  has  no 
interest  in  the  portion  of  the  property 
represented  by  the  mortgage  which  he 
can  sell,  and  he  makes  no  attempt  to 
sell  iL  In  fact,  he  expressly  reserves  it 
from  his  covenant  of  warranty.  There- 
fore, not  owning  it,  he  is  in  no  position 
to  direct  the  application  of  the  pur- 
chase price  for  it.  By  reason  of  the 
fact  that  the  mortgage  contract  is  such 
that,  if  the  amount  is  paid,  the  entire 
estate  will  vest  in  the  holder  of  the 
equity  of  redemption,  the  latter  has  a 
right  to  pay  it  and  obtain  the  whole 
title,  but  it  is  not  through  his  imme- 
diate grantor,  but  as  an  incident  of  the 
ownership  of  the  equity  of  redemption. 
Therefore,  so  far  as  the  mortgage  in- 
terest is  concerned,  his  grantor  has 
nothing  to  sell  him,  and  can  neither  di- 
rect the  application  of  the  purchase 
price  of  it,  nor  can  he,  on  sound  princi- 
ple, make  a  binding  contract  in  favor 
of  one  to  whom  he  owes  no  duty  which 
the  latter  can  enforce. 

As  was  said  in  Y.  M.  C.  A  v.  Croft 
(1898)  S4  Or.  106,  75  Am.  St  Rep.  568, 
55  Pac  439,  in  considering  the  rule 
that  the  mortgagee  has  a  right  of  ac- 
tion against  the  assignee,  even  though 
the  assignor  was  not  personally  liable ; 
"The  rule  adopted  in  Pennsylvania  and 
some  other  states  seems  to  be  founded 
on  the  maxim  that  'equity  regards  as 
done  what  ought  to  be  done^'  the  appli- 
cation of  which  treats  the  land  pur- 
chased as  money,  and  the  grantee,  hav- 
ing agreed,  as  a  part  of  the  considera- 
tion, to  pay  the  debt,  is  liable  on  his 
covenant  to  the  holder  of  the  mortgage 
for  the  faithful  disposition  of  the  fund 
which  has  been  placed  in  his  hands  by 
the  grantor,  for  the  purpose  of  dis- 
charging the  encumbrance.  If  this 
theory  be  correct,  and  the  mortgagee 
has  a  claim  in  equity  upon  the  fund,  it 
vould  seem  to  follow,  from  the  adoption 
of  the  maxim,  that  a  conveyance  of  the 
legal  title  must  necessarily  discharge 
the  mortgage,  and  the  holder  thereof, 
having  lost  his  lien  thereby,  is  obliged 
to  resort  for  indemnity  to  the  fund 
which  takes  the  place  of  his  security. 


The  transfer  of  the  title  to  the  prem- 
ises, however,  does  not  discharge  the 
mortgage  thereon;  and,  tl^e  holder  of 
the  lien  not  having  parted  with  his  se- 
curity nor  incurred  any  loss  in  conse- 
quence of  the  conveyance,  it  would  seem 
to  follow  that  he  could  have  no  claim 
whatever  against  the  grantee,  who  had 
assumed  and  agreed  to  pay  the  mort- 
gage debt.  When  default  is  made  in 
the  payment  of  said  debt,  the  encum- 
brance on  the  premises  remains  intact, 
and,  this  being  so,  the  land  was  never 
converted  into  money,  and  the  theory 
that  the  purchase  price  in  the  hands 
of  the  grantee  constitutes  a  fund  for 
the  purpose  of  discharging  the  en- 
cumbrance is  unfounded;  thus  showing 
that  the  maxim  involved  is  inapplicable. 
A  conveyance  of  mortgaged  land  by  a 
grantor  who  is  not  personally  liable  for 
the  payment  of  the  debt  thereby  se» 
cured  is  not  equivalent  to  remitting 
money  to  another,  with  a  request  that 
he  pay  it  over  to  the  holder  of  the 
mortgage  in  satisfaction  of  the  encum- 
brance, in  consideration  of  which  the 
grantee  assumes  and  agrees  to  pay  such, 
debt" 

rv.  The  effect  of  statute. 

Some  states  have  adopted  statutes 
giving  a  person,  for  whose  benefit  a 
contract  is  made  by  others,  a  right  to 
sue  upon  it.  There  is  some  difference 
of  opinion  as  to  the  effect  of  such  stat- 
utes. 

•  Thus,  under  a  statute  providing  that 
a  contract  made  expressly  for  the  bene- 
fit of  a  third  person  may  be  enforced 
by  him,  the  grantee  of  mortgaged 
premises,  who  purchases  subject  to  a 
mortgage  which  he  assumes  and  agrees 
to  pay,  will  be  held  liable  for  a  defi- 
ciency arising  on  a  foreclosure  and 
sale,  even  though  the  grantor  is  not 
personally  liable  for  the  payment  of 
the  mortgage.  The  court  says  the  de- 
cisions to  the  contrary  seem  totally  to 
ignore  the  well-established  rule  of  law 
that,  when  one  makes  a  promise  to* 
another  for  the  benefit  of  a  third  per- 
son, such  third  person  can  maintain 
an  action  on  it,  even  though  the  con- 
sideration does  not  run  directly  from 
him.  McDonald  v.  Finseth  (1915)  32 
N.  D.  400,  L.R.A.1916D,  149,  155  N.  W. 
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863.  The  coart  in  argument  says: 
''Since  in  their  deeds  they  expressly 
agreed  to  assume  and  pay  the  mort- 
gage, under  all  of  the  authorities  the 
presumption  would  be  that  the  full 
amount  was  deducted  from  the  pur* 
chase  price,  and  that  the  same  was  re- 
tained by  them  for  the  very  purpose  of 
paying  the  same.  They  had,  in  short, 
agreed  to  pay  this  debt  to  the  grantors 
in  a  certain  manner,  and  this  included 
the  paying  of  $2,000  and  interest  to  the 
owner  of  the  mortgage,  and  we  can  see 
no  reason  why  these  contracts  were  not 
valid  and  could  not  be  (enforced." 

To  determine  the  intention  of  the 
parties,  the  question  may  be  asked,  in 
response  to  the  above  argument, 
whether  or  not  one  purchaaing  the 
equity  of  redemption  in  a  piece  of  real 
estate  understands  that  with  a  mere  as- 
sumption clause  with  agreement  to  pay, 
when  his  grantor  is  not  liable  on  the 
mortgage,  he  assumes  the  obligation  to 
pay  a  deficiency  judgment,  if  what  he 
purchases  is  not  worth  the  amount  of 
the  mortgage.  Any  presumption  that 
he  does  so  is  so  contrary  to  the  or- 
dinary understanding  that  it  can 
hardly  be  used  as  a  premise  for  the 
argument. 

However,  Gasselman  v.  Gordon 
(1916)  118  Va.  553,  88  S.  E.  58,  holds 
that  a  grantee  of  mortgaged  premises, 
who  assumes  and  agrees  to  pay  the 
nlortgage,  is  liable  to  the  mortgagee, 
although  the  former's  immediate  grant- 
or is  not  personally  liable  for  the  pay-' 
ment  of  the  mortgage,  upon  the  princi- 
ple, embodied  in  a  statute,  that  a  prom- 
ise made  by  one  person  to  another  for 
the  benefit  of  a  third  person  may  be 
enforced  by  the  latter. 

But  in  Fry  v.  Ausman  (1912)  29  S. 
D.  30,  39  L.R.A.(N.S.)  150,  136  N.  W. 


708,  Ann.  Gas.  1914C,  842,  it  is  held 
that  an  assumption  of  an  agreement  to 
pay  a  mortgage,  in  a  deed  from  a 
grantor  who  was  not  personally  liable 
on  the  instrument,  imposes  no  liability 
on  the  grantee  where  there  is  nothing 
to  show  an  intention  to  benefit  him  by 
the  contract,  which  is  necessary,  under 
the  terms  of  the  statute,  to  enable  him 
to  sue  upon  it.  The  court  says: 
''Whenever  two  parties  enter  into  an 
agreement  that  appears  to  have  been 
made  expressly  for  the  benefit  of  a 
third  party,  and  such  agreement  has  a 
good  and  sufficient  consideration,  the 
agreement  itself  creates  all  the  privity 
there  need  be  between  the  person  for 
whose  benefit  the  agreement  was  en- 
tered into,  and  the  party  assuming  the 
obligation,  and  an  action  at  law  should 
lie,  regardless  of  whether  there  was 
any  obligation  existing  between  the 
other  party  to  the  agreement  and 
the  third  party.  But  before  the  third 
party  can  adopt  the  agreement  en- 
tered into,  and  recover  thereon,  he 
must  show  clearly  that  it  was  en- 
tered into  with  the  intent  on  the 
part  of  the  parties  thereto  that 
such  third  party  should  be  benefited 
thereby."  The  court  then  quotes  from 
the  dissenting  opinion  in  McKay  v. 
Ward  (1899)  20  Utah,  149,  46  L.RA. 
623,  57  Pac.  1024,  as  foUows:  "My 
conclusion  is  that  the  rule  which  ex- 
empts a  grantee,  who  has  merely,  in  a 
deed  of  conveyance,  assumed  and 
agreed  to  pay  the  mortgage,  in  case  his 
immediate  grantor  is  not  personally  lia- 
ble for  the  payment  of  the  mortgage 
debt,  from  liability  to  the  mortgagee  or 
owner  of  the  mortgage,  is  not  only 
founded  in  reason  and  principle,  but  is 
sustained  by  an  overwhelming  weight 
of  authority."  H.  P.  F. 


PHILADELPHIA  &  READING  COAL  &  IRON  COMPANY,  Appt., 

V. 

THOMAS  S.  WILLINGER  et  al.,  Admrs.,  etc.,  of  Louis  J.  Willinger, 

Deceased. 

Maryland  Court  of  Appeals '•^  June  18 f  1920» 
(_  Md.  — ,  111  Atl.  132.) 

Bills  and  notes  —  renewal  as  payment. 

1.  Notes  held  by  a  bank  against  a  decedent's  estate  are  not  paid  or  dis- 
charged by  their  renewal  by  the  administrators  of  the  estate  by  the 
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execution  of  new  ones,  if  the  originals  are  never  canceled  or  surrendered 
by  the  holder. 

iSee  note  an  this  question  beginning  on  page  1546.] 
Executor  and  administrator  —  prior-      decedent  after  payment  of  the  debts 


ity  of  claims  against  estate. 

2.  Claims  against  a  decedent's  estate 
existing  at  the  time  of  the  appointment 
of  receivers  to  wind  up  the  business  are 
entitled  to  priority  in  payment  out  of 
assets  of  the  estate  over  claims  accru- 
ing after  such  appointment. 

—  assignment  of  collateral  —  validity. 

3.  An  assignment  by  the  heirs  of  a 


of  the  estate,  of  stock  belonging  to  the 
estate  as  collateral  to  a  note  given  for 
money  lent  the  estate,  will  entitle  the 
assignee  to  priority  in  payment  out  of 
the  proceeds  of  such  stock  over  other 
debts  contracted  for  the  carrying  on  of 
decedent's  business  by  the  administra- 
tor and  settlement  of  the  estate. 


Appeal  by  exceptant  from  an  order  of  the  Circuit  Court  Number  2  of 
Baltimore  City.  (Dobler,  J.),  overruling  its  exceptions  to  the  report  and 
distribution  account  of  the  auditor  in  certain  consolidated  causes,  for  the 
settlement  of  the  estate  of  Louis  J.  Willinger,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Ralph  Robinson,  for  appellant:     of  circuit  court  No.  2  of  Baltimore 


The  bank,  having  agreed  to  look  to 
the  profits  of  the  business  for  the  pay- 
ment of  its  debt,  cannot  claim  the  right 
of  preference  out  of  a  fund  in  the 
hands  of  the  receivers  realized  from  a 
sale  of  all  the  decedent's  property,  real 
as  well  as  personal. 

Cave  V.  Mills,  7  Hurlst.  &  N.  927, 158 
Eng.  Reprint,  746,  31  L.  J.  Exch.  N.  S. 
265,  8  Jur.  N.  S.  363,  6  L.  T.  N.  S.  650, 
10  Week.  Rep.  471 ;  Edes  v.  Garey,  46 
Md.  41;  Baker  v.  Baker,  94  Md.  633, 
51  Atl.  566;  Diamond  Match  Co.  v. 
Taylor,  83  Md.  408,  34  AtL  1015;  1 
Pom.  Eq.  Jur.  §  385. 

Messrs.  James  R.  Brewer,  Jr.,  and 
Yenable,  Baetjer,  &  Howard,  for  ap- 
pellees : 

The  acceptance  for  a  note  which  has 
matured,  of  a  new  note,  does  not  alter 
or  change  the  liabilities  of  the  parties 
under  the  earlier  instrument,  unless  it 
is  shown  that  it  was  the  agreement  of 
the  parties  that  the  earlier  obligation 
ahould  be  superseded  by  the  later  one. 

Williams  v.  National  Bank,  72  Md. 
441,  20  AtL  191;  2  Schouler,  Wills,  p. 
1510;  Pollak  Brothers  v.  Niall-Herin 
Co.  137  Ga.  23,  35  L.R.A.  (N.S.)  13,  72 
S.  E.  415;  Glenn  v.  Burrows,  87  Hun, 
602;  Owen  v.  HaU,  70  Md.  97,  16  AtL 
376;  Councilman  v.  Towson  Nat.  Bank, 
103  Md.  477,  64  Ati.  358;  2  Parsons, 
Bills  &  Notes,  pp.  203,  204;  Ecker  v. 
National  Bank,  59  Md.  291;  District 
Nat.  Bank  v.  Mordecai,  133  Md.  419, 
105  AtL  586;  20  R.  C.  L.  366;  United 
States  V.  Grover,  27  Fed.  181;  29  Cyc 
1140. 

Briscoe,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  order 


city,  overruling  certain  exceptions 
filed  by  the  Philadelphia  &  Reading 
Coal  &  Iron  Company  to  an  auditor's 
report  and  a  distribution  account, 
in  the  case  of  the  German  Bank  of 
Baltimore  (now  National  Central 
Bank)  v.  Thomas  S.  Willinger  et  al., 
consolidated  causes.  The  case  was 
before  this  court  on  a  former  ap- 
peal, Willinger  v.  German  Bank,  132 
Md.  237,  103  Atl.  433,  and  the 
papers  in  the  record  on  tiiat  appeal 
are  made  a  part  of  the  record  in 
this  case. 

The  appellant  is  a  general  credi- 
tor of  the  estate  of  Louis  J.  Wil- 
linger, and  excepts  to  the  auditor's 
distribution  account,  in  so  far  as  it 
allows  to  the  National  Central  Bank 
of  Baltimore  and  to  one  Bessie 
Franke  a  preference,  in  payment  of 
their  claims  in  full  as  preferred 
creditors  in  the  di^ribution  of  the 
estate  in  the  hands  of  the  receivers. 
The  exceptions,  as  set  out  in  the 
record,  are  as  follows:  First,  the 
auditor  has  erroneously  and  unlaw- 
fully, and  to  the  prejudice  of  this 
exceptant,  allowed  a  preference 
upon  the  claim  of  the  National  Cen- 
tral Bank,  heretofore  known  as  the 
German  Bank,  the  plaintiff  in  this 
cause,  in  an  amount,  together  with 
interest,  of  $12,975.58;  secondly, 
that  the  auditor  has  erroneously  and 
unlawfully,  and  to  the  prejudice  of 
this  exceptant,  allowed  a  preference 
upon  the  claim  of  Bessie  Franke,  in 
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the  amount  of  $2^94,  bein^  the  sale 
price  of  126  shares  of  stock  of  Cen- 
tral Fire  Insurance  Company 
(otherwise  known  as  German  Fire 
Insurance  Company) . 

Mr.  WilUnger  died  in  July,  1912, 
and  letters  of  administration  on  his 
estate  were  granted  to  two  of  his 
children.  Thomas  S.  Willinger  and 
Teresa  Willinger,  who  qualified,  as 
such  administrators.  The  decedent 
was  indebted  to  the  German  Bank 
of  Baltimore,  now  the  National  .Cen- 
tral Bank  of  Baltimore,  at  the  time 
of  his  death,  in  the  sum  of  $19,500, 
on  which  indebtedness  there  was 
paid  by  the  administrators  the  sum 
of  $5,000,  leaving  due  $14,500,  evi- 
denced by  three  promissory  notes, 
as  follows:  One,  dated  April  12, 
1912,  for  $5,000 ;  one,  dated  May  12, 
1912,  for  $6,500 ;  and  the  other  note, 
dated  the  21st  of  May,  1912,  for 
$3,000.  There  was  paid  on  this  in- 
debtedness the  sum  of  $3,500,  leav- 
ing due  thereon,  after  crediting  all 
payments  made  on  account,  the  sum 
of  $11,000,  with  interest  thereon, 
making  a  total  of  principal  and  in- 
terest of  $12,975.58.  The  National 
Central  Bank  was  allowed  this  claim 
by  the  auditor  as  a  preferred  claim, 
due  by  the  estate  of  Louis  J.  Wil* 
linger  at  the  time  of  his  death, 
which  is  represented  by  the  three 
notes  of  May  9,  1912,  MAy  21,  1912, 
and  April  12,  1912,  in  the  distribu- 
tion account. 

It  appears  that  Louis  J.  Willinger, 
at  the  time  of  his  death,  was  engaged 
in  the  retail  and  wholesale  coal  and 
wood  business,  and  left  a  large  and 
valuable  estate  ojf  real  and  personal 
property.  By  an  agreement  be- 
tween tiie  family,  the  business  was 
continued  and  conducted  by  the  son, 
Thomas  S.  Willinger,  and  a  daugh- 
ter, Teresa  M.  Willinger,  for  the 
benefit  of  those  concerned,  until  the 
22d  of  December,  1916,  when,  upon 
petition,  the  circuit  court  of  Balti- 
more city  assumed  jurisdiction  of 
the  administration  of  the  estate. 
By  the  decree,  the  administrators 
c.  t.  a.  were  authorized  to  continue 
the  business  for  the  period  of  thirty 
days. 

It  further  appears  that,  not  being 


successful  in  the  conduct  of  the  busi- 
ness, receivers  were  subsequently, 
on  tiie  25th  day  of  January,  1917, 
appointed  to  wind  up  and  liquidate 
the  business  and  also  to  sell  the  real 
and  personal  property  left  by  Louis 
J.  Willinger  at  the  time  of  his  death, 
together  with  all  accretions  and  ad- 
ditions thereto,  and  to  take  charge, 
administer,  and  sell  the  same,  under 
the  jurisdiction  of  the  court. 

It  also  appears,  as  heretofore 
stated,  that  in  the  course  of  the 
administration  of  the  estate  by  the 
receivers  the  auditor  allowed  $11,- 
000  of  the  claim  of  the  National 
Central  Bank  of  Baltimore,  wiHt 
interest  thereon,  as  a  preferred 
claim,  payable  in  full,  as  repre- 
sented by  the  three  notes,  and  also 
the  additional  sum  of  $5,750  of  the 
bank's  claim,  as  a  general  creditor, 
representing  loans  made  by  the 
bank,  to  the  administrators  of  the 
estate. 

The  contention  upon  the  part  of 
the  appellant  is  that  the  indebted- 
ness due  to  the  bank  on  account  of 
the  three  notes  made  by  the  dece- 
dent was  wholly  paid  and  dis- 
charged by  the  renewal  of  the  notes 
by  tiie  administrators  and  the  ac- 
ceptance by  the  bank  of  new  notes 
for  a  like  amount,  signed  Estate  of 
Louis  J.  Willinger,  Thomas  S..  Wil- 
linger, and  Teresa  M.  Willinger,  and 
that  the  auditor  was  in  error  in 
allowing  the  claim  of  the  bank  as 
a  preference  to  the  extent  of  $11,000, 
with  interest  on  each  note.  We  can- 
not agree  to  this  contention,  under 
the    facts    of    this  b,„,  „^  .^,^ 

case.         It      appears    —renewal  mm 

from  the  uncontra-  »^*^*»*- 
dieted  evidence  before  the  auditor 
that,  while  the  original  notes  were 
renewed  by  the  administrators,  they 
were  never  canceled  or  surrendered 
by  the  bank,  but  remained  in  the 
hands  of  the  bank,  and  the  accept- 
ance of  the  new  renewal  notes  was 
not  intended  as  an  extinguishment 
or  payment  of  the  original  debt,, 
secured  by  the  three  notes. 

The  witness  Thomas  S.  Willinger 
testified  before  the  auditor  as  fol- 
lows : 

Q.  At  that  time,  whomever  yoa 
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dealt  with,  isn't  it  a  fact  that  they 
insisted  on  retaining  your  father's 
original  notes  when  you  renewed 
them? 

A.  Well,  I  renewed  the  original 
notes.    I  never  received  them. 

Q.  You  never  did  get  those  notes 
back? 

A.  No. 

Q.  Although  you  did  give  your 
personal  notes  for  them  ? 

A.  Yes. 

Q.  They  kept  those  notes  ? 

A.  Yes. 

Q.  Any  subsequent  renewals  they 
always  gave  you  back  your  previous 
renewal  notes  ? 

A.  Yes,  sir. 

Q.  But  never  did  give  you  back 
the  originals? 

A.  Never  gave  me  back  my 
father's  original  paper. 

Q.  (By  Mr.  Benzinger) :  Did  you 
«ver  ask  them  for  them  ? 

A.  Well,  they  never  gave  them.  I 
think  on  one  occasion  Mr.  Caton 
came  down  there,  and  I  was  looking 
at  the  note,  and  he  grabbed  that 
note  so  quick  I  did  not  know  what 
had  happened. 

Q.  When  was  that? 

A.  I  really  never  knew  why  they 
jretained  the  notes. 

Q.  You  never  heard? 

A.  No;  I  never  heard.  I  often 
iliought  of  it,  but  I  never  knew  the 
reason  why  they  retained  them. 

Q.  They  never  n\ade  any  explana- 
tion to  you  why  they  retained  them? 

A.  No. 

George  F.  Lang,  the  cashier  of  the 
bank,  testified  that  the  renewals 
were  authorized  by  the  bank,  and 
stated  that  all  matters  of  renewals 
of  notes  are  taken  before  the  board 
of  directors  of  the  bank,  and  stated 
that  we  had  the  Willinger  notes  as 
past-due  paper.  Our  board  author- 
ized us  to  renew  these  notes,  but 
always  be  sure  to  retain  Mr.  Louis 
J.  Willinger's  notes,  not  to  accept 
the  administrators'  notes,  as  we 
were  only  extending  the  L.  J.  Wil- 
linger's  note,  through  accepting  the 
administrators'  notes  and  atteching 
Louis  J.  Willingei^s  notes  to  those 
which  we  carried  out,  and  that  we 
siade  this  statement  to  Thomas  S. 


Willinger  at  the  time  of  the  re- 
newal of  the  notes;  that  the  notes 
were  renewed  upon  this  condition, 
and  the  renewal  notes  were  attached 
to  the  original  notes  at  the  time  of 
their  renewal.  He  further  testified 
that  the  three  original  notes  were 
retained  by  the  bank,  up  to  the  time 
they  were  filed  in  this  case,  as  pre- 
ferred claims.  They  were  not  sur- 
rendered when  a  renewal  was  made. 
In  answer*  to  the  question,  "How 
would  you  mark  them  on  your 
ledger  when  a  renewal  note  was 
made?"  "We  never  marked  these 
notes  of  L.  J.  Willinger  paid.  We 
kept  those  open.  The  only  thing  we 
marked  paid  on  our  books  was  when 
the  administrators  would  come  in 
and  renew  the  administrators'  notes 
from  time  to  time,  but  we  kept  those 
others  open  on  our  ledger." 

The  decisions  in  this  state  and  in 
other  jurisdictions  are  uniform  in 
holding  that  the  acceptance  of  a  new 
note  or  security,  of  equal  degree,  for 
an  existing  note,  is  not  in  itself  a 
payment  or  extinguishment  of  the 
original  debt  for  which  it  was  taken, 
in  the  absence  of  an  agreement  to 
that  effect.  Ecker  v.  First  Nat. 
Bank,  59  Md.  291 ;  Owen  v.  Hall,  70 
Md.  97,  16  Atl.  376;  Williams  v. 
National  Bank,  72  Md.  441,  20  Atl. 
191;  District  Nat.  Bank  v.  Morde- 
cai,  133  Md.  419,  105  Atl.  586; 
Councilman  v.  Towson  Bank,  103 
Md.  477,  64  Atl.  358. 

In  20  Ruling  Case  Law,  p.  366,  it 
is  said  i  ''In  order  to  effect  a  nova- 
tion, there  must  be  a  clear,  definite 
intention  on  the  part  of  all  con- 
cerned that  such  is  the  purpose  of 
the  agreement,  for  it  is  a  well-set- 
tled principle  tiiat  novation  is  never 
to  be  presumed.  The  intention  of 
the  obligor  that  the  existing  debt 
should  be  discharged  by  the  new 
obligation  must  be  concurred  in  by 
both  debtor  and  creditor.  The  point 
in  every  case,  then,  is.  Did  the  par- 
ties intend  by  their  arrangement  to 
extinguish  the  old  debt  or  obligation 
and  rely  entirely  on  the  new,  or  did 
they  intend  to  keep  the  old  alive  and 
merely  accept  the  new  as  further 
security,  and  this  question  of  inten- 
tion must  be  decided  from  all  the 
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circumstances/'  '29  Cyc.  1140; 
United  States  v.  Grover  (D.  C.)  227 
Fed,  181 ;  8  C.  J.  569. 

Under  the  state  of  facts  disclosed 
by  the  record  in  this  case,  and  un- 
der the  authorities  cited,  we  think 
the  bank's  claim  of  $11,000  should 
be  paid  in  full,  and  the  auditor  was 
clearly  right  in  allowing  it,  among 
the  preferred  claims,  in  the  distri- 
bution of  the  funds  of  the  estate. 
The  money  in  the  hands  of  the  re- 
ceivers was  derived  from  the  sale  of 
the  assets  belonging  to  the  deceased, 

and  the  bank  was  a 

adrin^ufriot.  Creditor  prior  to  the 
priority  of  appomtmcut  of  the 

SitiTe!  •••*"•*     receivers,  and  was 

entitled  to  have  its 
claim  settled  as  a  preferred  claim 
out  of  the  proceeds  of  such  sales. 
Diamond  Mateh  Co.  v.  Taylor,  83 
Md.  394,  34  Atl.  1015 ;  Willinger  v. 
German  Bank,  132  Md.  240, 103  Atl. 
433;  2  Schouler,  Wills,  p.  1510; 
Glenn  v.  Burrows,  37  Hun,  602; 
PoUak  Bros.  v.  Niall-Herin  Co.  137 
Ga.  23,  35  L.R.A.(N.S.)  13,  72  S.  E. 
415. 

The  claim  of  Bessie  Franke, 
which  was  allowed  as  a  preferred 
claim  to  the  extent  of  an  eight- 
ninths  interest  in  the  shares  of 
stock  assigned  as  collateral  security, 
reste  upon  an  entirely  different  rule 
and  principle  of  law.  The  testi- 
mony shows  tiiat  on  the  28th  of  De- 
cember, 1915,  Mrs.  Franke  loaned 
to  the  estate  of  Louis  J.  Willinger 
the  sum  of  $5,000  on  a  promissory 
note,  signed  by  the  administrators 
c.  t.  a.  and  eight  of  the  nine  children 
of  Louis  J.  Willinger,  deceased,  and 
payable  six  months  after  date.  This 
note  was  not  paid  at  maturity,  but 
a  renewal  note  was  executed  by  the 
same  parties,  dated  the  28th  of  June 
1916,  for  the  sum  of  $5,000,  payable 
six  months  after  date  to  Mrs.  Bessie 
Franke.    At  the  time  of  the  execu- 


tion and. delivery  of  this  note,  there 
was  assigned  and  transferred  to  her 
126  shares  of  the  stock  of  the  Cen- 
tral Fire  Insurance  Company,  for- 
merly the  German  Fire  Insurance 
Company,  as  collateral  security  for 
the  loan.  This  stock  was  delivered 
to  her  on  the  28th  of  June,  1916,  and 
indorsed  as  follows :  "For  value  re- 
ceived we  hereby  sell,  transfer  and 
assign''  110,  12,  and  4  shares,  re- 
spectively, of  the  within  stock  and 
"certificates  to  Mrs.  Bessie  Franke." 
Signed :  "Estate  of  L.  J.  Willinger ; 
Thomas  S.  Willinger,  Teresa  M. 
Willinger,  Adm'rs  c  t.  a.,''  and 
dated  June  28;  1916. 

The  auditor  held  that  an  eight- 
ninths  interest  in  this  stock  passed 
to  Bessie  Franke  as  collateral  for 
her  loan,  and  he  allowed,  in  the  dis- 
tribution account,  eight-ninths  of 
the  net  proceeds  of  the  sale  of  the 
126  shares  of  this  stock  by  virtue 
of  the  assignment  of  the  stock.  We 
think  tiiis  allowance  _..«.^«.^«*  ^ 
and  provision  of  the  eoiiAter«i-. 
audit  is  correct.  The  ^•"***^- 
debte  of  the  decedent  had  been  fully 
paid  out  of  the  assete  of  the  estate^ 
as  provided  by  the  audit,  and  the 
assignors  of  tiie  stock,  being  the 
equitable  owners,  had  a  right  to 
assign  it,  as  collateral  security  for 
the  loan.  The  proceeds  of  the  stock 
were  applicable  to  its  payment,  to  the 
extent  of  the  eight-ninths  interest 
of  the  adult  equitable  owners'  in- 
terest therein.  The  proof  shows 
that  Bessie  M.  Franke  lent  to  the 
Willinger  heirs,  with  tiie  exception 
of  the  infant,  Giles  G.  Willinger,  the 
sum  of  $5,000  upon  the  understand- 
ing that  she  was  to  receive  as  col- 
lateral therefor  the  shares  of  the 
German  Fire  Insurance  Company, 
the  126  shares  represented  by  the 
three  certificates. 

For  the  reasons  stated,  the  order 
appealed  from  will  be  affiimed. 


ANNOTATION. 

Acceptance  of  renewal  note  made  or  indorsed  by  personal  retirete&tative 
of  obligor  in  cNriginal  paper  as  pasfment  or  novation  of  that  paper. 

A  personal  representative  ordina-  R.  C.  L.  169.  However,  the  power  of 
rily  has  no  power  to  bind  his  dece-  a  personal  representative  is  not  so 
dent's  estate  by  negotiable  paper.    11     restricted  with  respect  to  the  giving 
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of  negotiable  paper  for  debts  of  the 
decedent  (see  11  R.  C.  L.  170) . 

In  the  absence  of  an  agreement  to 
the  contrary,  an  acceptance  of  a  re- 
newal note  made  or  indorsed  by  a 
personal  representative  of  the  obligor 
in  the  original  paper  is  generally  held 
not  to  be  a  pa3rment  or  novation  of 
that  paper.  Peter  v.  Beverly  (1836) 
10  Pet.  (U.  S.)  632,  9  L.  ed.  522;  Ger- 
mania  Bank  v.  Michaud  (1895)  62 
Minn.  459,  30  L.R.A.  286,  54  Am.  St 
Rep.  653,  65  N.  W.  70;  Woods  v.  Ridley 
(1854)  27  Misfiu  119;  Yerger  v.  Foote 
(1873)  48  Mis&  62;  Bank  of  Troy  v. 
Topping  (1832)  9  Wend.  (N.  Y.)  273; 
see  also  Twelfth  Ward  Bank  v.  Sam- 
uels (1902)  71  App.  Div.  168,  75  N.  Y. 
Supp.  561,  affirmed  in  (1903)  176  N. 
Y.  593,  68  N.  E.  1125;  (Carriage  Har- 
ness &  Supply  Go.  V.  Grenier  (1915) 
Rap.  Jud.  Quebec  47  C.  S.  310.  And 
see  the  reported  case  (Philadelphia 
A  R.  Coal  &  I.  Go.  v.  Willinqer,  ante, 
1542).  Gompare  Erwin  v.  Garroll 
(1829)  1  Yerg.  (Tenn.)  145. 

In  the  leading  case  of  Peter  v.  Bev- 
erly (U.  &)  supra,  it  appeared  that 
notes  of  a  testator  held  by  certain 
banks  were  renewed  by  his  executors 
to  comply  with  the  rules  of  the  banks 
against  carrying  matured  paper.  As 
to  the  effect  of  the  renewals  the  court 
said:  "There  is  no  ground  for  consid- 
ering the  debt  of  the  banks  eartin- 
guished.  David  Peter,  at  the  time  of 
his  death,  was  largely  indebted  to 
these  banks  upon  indorsed  notes  dis- 
counted by  them;  and  to  prevent  these 
notes  from  lying  under  protest,  an 
arrangement  was  made  between  the 
banks  and  the  executors  to  substitute 
notes  drawn  by  Sarah  Peter,  and  in- 
dorsed by  Leonard  H.  Johns  and 
George  Peter,  and  the  notes  of  David 
Peter  were  retired  by  this  substitu- 
tion, and  passed  as  credits  to  the  exec- 
utors in  the  orphans'  court  as  paid, 
when  in  truth  and  in  fact  they  were 
not  paid.  The  substitution  of  the 
notes  of  the  executors  was  only  by 
way  of  renewal,  and  to  comply  with 
the  rules  of  the  banks,  and  thus  to 
continue  the  debts  by  the  indulgence 
of  the  banks,  until  the  executors 
should  be  able  to  make  sales  for  the 


payment  of  them,  without  any  inten- 
tion or  understanding  by  any  of  the 
parties  that  the  substituted  notes  were 
offered  or  received  as  payment  of  the 
debts.  That  such  was  the  arrange- 
ment made  respecting  these  debts,  and 
so  understood  by  Beverly,  at  least,  is 
established  by  the  most  clear  and  satis- 
factory evidence;  and  there  is  good 
reason  to  believe  that  this  was  well 
understood  in  the  family  by  all  the 
children  who  were  of  an  age  sufficient 
to  understand  the  business  and  con- 
cerns of  the  estate.  This  arrangement, 
under  such  circumstances,  cannot,  in 
any  manner,  be  considered  an  extin- 
guishment of  the  debt.  The  law  on 
this  subject  is  well  settled,  and  th^ 
principle  well  and  succinctly  laid 
down  in  the  case  of  James  v.  Hackley 
(1819)  16  Johns.  (N.  Y.)  277.  It  is, 
say  the  court,  a  settled  doctrine  that 
the  acceptance  of  a  negotiable  note 
for  an  antecedent  debt  will  not  extin- 
guish such  debt,  unless  it  is  expressly 
agreed  that  it  is  received  as  payment. 
It  is  unnecessary  in  the  present  case 
to  carry  the  principle  so  far  as  to  say 
there  must  be  an  express  agreement 
for  that  purpose,  in  order  to  operate 
as  payment:  but  the  evidence  must 
certainly  be  so  clear  and  satisfactory 
as  to  leave  no  reasonable  doubt  that 
such  was  the  intention  of  the  par- 
ties.'' 

So  it  was  said  in  Bank  of  Troy  v. 
Topping  (1832)  9  Wend.  (N.  Y.)  278: 
"A  promissory  note  given  in  this  state 
for  a  simple  contract  debt  does  not 
absolutely  discharge  such  debt;  the 
creditor  may  still  prosecute  upon  the 
original  consideration,  and  may  re- 
cover upon  producing  and  canceling 
the  note.  ...  In  the  case  now  un- 
der consideration  the  plaintiffs  lost 
nothing  by  taking  the  defendants' 
notes  for  the  note  of  their  intestate; 
they  might  at  any  time  have  prosecut- 
ed the  defendants  as  administrators 
for  the  money  lent  to  their  intestate, 
and  recovered  judgment,  and  thus 
have  obtained  any  preference  which 
the  law  would  then  have  given  them." 

The  case  last  cited  was  followed  in 
Germania  Bank  v.  Michaud  (1895)  62 
Miiui.  459,  80  L.ILA.  286,  54  Am.  St. 
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Rep.  653,  66  N.  W.  70,  wherein  the 
court  said:  *ln  jurisdictions  where 
the  giving  of  a  new  note  for  a  prior 
indebtedness  and  the  surrendering  up 
of  the  old  note  which  represented  the 
prior  indebtedness  is  an  absolute  pay- 
ment, it  is  held  that  when  the  executor 
or  administrator  gives  his  note  for 
the  debt  of  his  testator  or  intestate, 
whose  note  is  surrendered  up  to  the 
executor  or  administrator,  it  consti- 
tutes an  absolute  payment  of  the  debt 
and  a  sufficient  consideration  for  the 
new  note.  But  this  is  not  the  law  in 
those  states  where,  in  such  a  transac- 
tion, the  giving  of  the  new  note  would 
not  constitute  absolute  payment. 
.  .  •  In  this  respect  the  law  of  this 
state  is  like  that  of  New  York,  and 
the  giving  of  the  new  note  in  such  a 
transaction  would  not  be  an  absolute 
payment." 

In  Woods  V.  Ridley  (1864)  27  Miss. 
119,  it  appeared  that  an  administrator, 
in  order  to  avoid  financial  embarrass- 
ment to  the  estate,  executed  and  de- 
livered renewal  notes  to  the  holder  of 
notes  signed  by  his  intestate.  In 
holding  that  the  estate  was  not  there- 
by discharged  of  the  obligations  of 
the  intestate,  the  court  said:  'It  ap- 
pears to  be  settled  .  .  .  that  where 
an  executor  or  administrator  has  giv- 
en his  own  note  in  payment  of  a  debt 
of  the  testator  or  intestate,  the  estate 
would  not  thereby  be  released,  unless 
such  was  the  agreement  of  the  parties ; 
and  this  although  the  executor  may 
have  settled  and  given  himself  credit 
in  his  account  for  the  debt.  In  such 
a  case  the  creditor  might,  at  his  elec- 
tion, hold  the  executor  personally  li- 
able, or  proceed  by  bill  against  the 
estate." 

In  like  manner  the  court,  in  Yerger 
V.  Foote  (1873)  48  Miss.  62,  said: 
''The  renewal  of  the  note  by  the  ex- 
ecutor made  him  personally  liable  for 
the  debt  to  the  creditor,  although  the 
debt  due  the  creditor  was  not  extin- 
guished by  the  note  substituted  as  a 
renewal  of  the  old  one,  nor  is  the  es- 
tate of  the  testator  in  any  way  dis- 
charged from  the  payment  of  the  debt, 
unless  the  note  taken  in  renewal  was 


intended  by  the  parties  to  have  that 
effect.  By  this  transaction  the  exec- 
utor became  personally  liable  at  law, 
and  the  estate  remained  liable  to  the 
creditor  in  equity." 

In  the  reported  case  (Philadelphia 
&  R.  Goal  &  I.  Go.  v.  Willinger,  ante, 
1642)  it  is  held  that  the  acceptance  of 
a  renewal  note,  executed  by  the  ad- 
ministrator of  the  obligor  in  the  orig- 
inal instruments,  is  not  a  payment  or 
discharge  of  the  original  instruments, 
where  the  holder  retains  the  latter 
and  there  is  no  evidence  of  an  inten- 
tion to  extinguish  liability  on  them. 

In  Twelfth  Ward  3ank  v.  Samuels 
(1902)  71  App.  Div.  168, 76  N.  Y.  Supp. 
661,  affirmed  in  (1903)  176  N.  Y.  693, 
68  N.  E.  1126,  it  appeared  that  a  son 
and  his  mother  were  respectively  the 
maker  and  indorser  of  a  note  secured 
by  an  assignment  of  stock  belonging 
to  the  mother,  and  that  after  the  death 
of  the  mother,  a  renewal  note  was 
executed  -by  the  son,  who  was  one  of 
her  executors,  but  it  did  not  appear 
that  he  executed  the  note  as  executor. 
It  was  held  that  the  acceptance  of  the 
renewal  note  was  not  a  payment  or 
discharge  of  the  original  instru- 
ment 

In  an  early  case  in  Tennessee  it  was 
held  that  the  acceptance  of  renewal 
notes,  executed  by  a  personal  repre- 
sentative of  the  obligor  of  commercial 
paper,  extinguished  the  liability  of  the 
estate  on  the  original  paper.  Erwin 
V.  Garroll  (1829)  1  Yerg.  (Tenn.)  145. 
In  that  case  the  court  said :  "The  new 
note  given  was  an  accord  and  satis- 
faction of  the  note  found  in  ba^nk  by 
the  administrator,  when  he  came  to 
the  management  of  the  estate.  The 
bank  would  have  been  estopped  by  her 
receipt  of  the  new  note  from  setting 
up  the  former  one.  The  latter  was 
of  as  high  dignity  in  law,  being  under 
seal,  as  the  former,  and  describing 
himself  as  an  administrator  of  the 
estate  of  James  Porter  is  but  descrip- 
tion of  the  person."  In  view  of  more 
recent  decisions  in  other  jurisdictions 
in  conflict  with  the  Tennessee  case,  its 
value  even  in  Tennessee  is  doubtful 
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As  ground  for  divorce,  see  Div(»GB  and     To  crime,  see  Criminal  Law. 
Sbpabation. 


Of  miisance,  see  Nuisances. 


Effect  of  verbal  aJhtae  to  change  on^s 
etatus  from  Ucenfiee  or  invitee  to 
treapateer,     iJ9— ;954   (caee  p.  261). 


ABUSE  OF  PROCESS. 

As  to  false  imprisonment,  see  False  Im« 
filisonment. 

IddhUity  of  wife  for  abuse  of  process  by 
husiband.    l»^147e,  14S4. 


ACCEPTANCE. 

Of  negotiable  paper  generally,  see  Bills 

AND  Notes. 
Of  check,  see  Checks. 
Of  devise  or  legacy,  see  Wills. 

Vnaccepted  offer  to  compromise  debt  as 
tolling  or  retnaving  bar  of  Statute 
of  lAmiUUions,  12^644  (case  p. 
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ACCESS. 


ACCIDENTS. 

Evidence  of  other  accidents  in  action  for 
injury,  see  Evidence. 

Necessity  that  an  accident,  to  be  unavoid- 
able, be  free  from  human  agency. 
12-666. 


ACCOMPIJCE. 

Who  is,  and  liability  of,  see  Criminal 
Law. 
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ACCOBD  AND   SATISFACTION. 

Necessity  that  relief  be  sought  through 
the  promise  and  not  through  the  orig- 
inal cause  of  action,  where  an  accord 
consists  of  a  promise  which  is  accept- 
ed in  satisfaction  of  the  cause  of  ac- 
tion.   12-469. 


ACKNOWLEBGUENT. 

To  interrupt  Statute  of  Limitations,  see 
Limitation  of  Actions. 

Acknowledgment   over   telephone,      12^ 
638   (case  p.  636), 
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erty    of    landlord    other    than    that  In  general. 

leased^  affecting  the  accessibility  of  By  stockholder  of  corporation,,  see  COR^ 

the  leased  pre^nises,     12'^176,  PORATIONS. 


The  da»h  in  caoh  oitation  atands  for  A.IfcB» 


1549 


1560 


AMERICAN  LAW  REPORTS,  ANNOTATED. 

ABOPTION. 

Of  child,  see  Parent  and  Child. 


[12  A.L.R. 


Effect  of,  on  running  of  limitations,  aee 

Limitation  of  Actions. 
Parties  to  action,  see  Parties. 
Venue,  see  Venue. 


Testimony  of  toiUiesa  as.  haais  of  civil 
action  for  damages,  1Z^12^7 
(cases  pp.  1286,  1240) . 

Carrier's  right  of  action  against  shipper 
to  recover  the  difference  between  a 
rate  prescribed  bv  a  statute  which  is 
subsequently  held  unconstitutional 
and  an  alleged  reasonable  rate. 
12-744. 

Damage  don%  defendant  by  the  operation 
of  the  decree  as  danmum  absque  in- 
juria, where  a  decree  enjoins  the  vi- 
olation of  a  statute  which  is  subse- 
quently held  unconstitutional,  and  no 
conditions  are  imposed  upon  those  in 
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Violation  of  statute  or  ordinance  reffula" 
ting  movement  of  vehicles  as  affect^ 
ing  violator's  right  to  recover  for 
negligence,     12— ^SS  (case  p.  463). 
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Nature  of  action  by  carrier  to  recover 
from  shipper  difference  between  a 
rate  established  b^^  statute  which  is 
held  unconstitutional  and  an  alleged 
reasonable  rate.    12-744. 

Joinder. 

Joinder  of  actions  against  a  sheriff  for 
trespass  and  the  surety  on  his  official 
bond.    12-970. 


ACT  OF  GOD. 

As  excuse  for  nonperformance  of  contract, 
see  Contracts. 

Correctness  of  instruction  as  to.    12-1270. 


ADMIKISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 


ADMINISTRATIVE   OFFICERS. 

Relation  of  courts  to,  see  Courts. 


ADMISSIONB. 

By  demurrer,  see  Pleading. 


ADVERSE  POSSESSION. 

In  general. 

Permitting  witness  in  action  to  determine 
title  to  land,  based  upon  alleged  ad- 
verse possession,  to  testify  to  his  con- 
clusion as  to  who  was  in  possession  of 
the  land  during  the  statutory  period. 
12-1465. 

On  bonndary. 

Construction  of  fence  on  supposed  bound- 
ary line,  and  possession  of  land  up  to 
the  fence  for  the  full  statutory  period. 
12-1456. 

Claim}  hoatility. 

Necessity  of  claim  of  title,  either  actual 
or  presumed  from  tiie  circumstances. 
12-1455. 

Extant  and  kind  of  possession. 

Sufficiency  of  possession  of  strip  along 
boundary  line,  inclosed  by  a  bound- 
ary-line fence.    12-1455. 


ADVIOE. 
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Effect  on  liability  for  malicUms  proaeov^ 
Hon  of  acting  on  advice  of  justice  of 
the  peace,  magistrate,  or  layman. 
12—1280   (case  p.  1227). 


AGENCY. 

See  Principal  and  Agent. 


See  CONnucTS. 


AOBIOUIiTIIBE. 

Grant  to  commissioner  of  agricultoTe  of 
arbitrary  power  to  order  destruction 
of  trees  because  infected  with  disease. 
12-1116. 
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AIDING  AND  ABETTING. 

See  Criminal  Law. 
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Change  of  phyBleal  condUions  on  prop* 
erty  of  landlord  other  than  that 
leased,  aa  affecting  the  air  of  the 
leaeed  prenUaee.    IS^ies. 


AXX)OHOIJ8M. 

See  Drunkenness. 


AIJEN8. 

Eaeeiueion  or  deportation  of  alien  he* 
oauee  of  political  viewe  or  opinions, 
12^197   (case  p.  192) . 

What  must  be  shown  successfully  to  at- 
tack order  of  deportation.    12-192. 


Of  pleading  generally,  see  Pleading. 


ANARCHISTS. 

ExcluMon   or   deportation   of. 
(caee  p.  192) . 


12^207 


Anarchistic  belief  as  groumd  for  disbar- 
ment of  attorney.    12-1186. 


ANESTHETIC. 

JAahiUty  of  phyeidan  or  surgeon  where 
patient  dies  while  under  anestheUo. 
12^1493  (case  p.  14S7). 


ANIMAIA. 


In  generaL 


What  constitutes  larceny  of.    12*798. 
Sufficiency  of  indictment  for  cattle  steal- 
ing.   12-798. 

■ 

IiiaMUty  for  lajmvy  by. 

Joint  liahility  of  toife  for  heeping  of 
vicious  dog  or  wHd  heast  hy  huS" 
hand,     12^1482, 

lAdbility  of  "bailor  of  animal  for  person" 
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relation  to  the  inspection  or  destruc* 
tion  of  live  stoctc.  12^734  (case  p. 
729). 


ANTIiCEDENT  PEBT. 

As  consideration  for  contracti  see  CoN< 

TBACT8. 


ANTBNDPTIAI.  CONTBACT# 

See  Husband  and  Wife. 


APPEAIi  ANS  BRBOR. 

la  geaevaL 

Beasons  given  by  a  iud^  for  directing  a 
verdict  as  the  basis  for  an  appeaL 
12-766. 

Jnrladiotion  of  partlonlar  eonrtB. 

Jurisdiction  of  Federal  Supreme  Court  in 
suit  between  citizens  of  a  state  and 
an  insurance  company  doing  business 
there,  of  the  question  whether  the 
corporation  may  charge  against  its 
policies  taxes  placed  upon  it  by  the 
laws  of  the  state.    12-758. 

Bill  of  ezoeptioiui. 

Irregularity  in  attaching  to  a  bill  of  ex- 
ceptions order  purporting  to  extend 
,  the  time  for  preparing  and  iiling  it, 
after  it  has  been  prepared  and  pre- 
sented to  the  court  for  settlement. 
12-255. 

Bight  to  consider  a  document  purporting 
to  be  a  notice  of  entry  of  judgment, 
which  does  not  appear  in  the  bill  of 
exceptions,  though  it  appears  in  the 
transcript  as  presented  by  the  clerk 
of  the  trial  court.    12-255. 

Necessity  of  order  extending  time  for. 
where  appeal  is  taken  and  bill  settled 
witiiin  time  allowed  by  law.    12-255. 

Objeoti'ons  and  ezeeptions;  raialuK 
qvestioB  in  lower  court. 

Sufficiency  of  objection  that  evidence  of 
a  publication  other  than  the  one  made 
the  basis  of  a  libel  suit  was  incom- 
petent and  immaterial  to  reserve  for 
review  the  objection  that  the  two 
publications  were  dissimilar  in  im- 
port.   12-1007. 

Sufficiency  of  objection  to  instruction. 
12-1861. 

Necessity  for  objection  to  miscondu<ft  of 
counsel  in  argument  to  jury.  12-1007. 


The  dask  in  eaeli  eitatioa  ataa4«  for  AXJEL 
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What  reviewable  KeneraHy. 

Refusal  to  consider  a  mere  statement  that 
the  court  erred  in  refusing  an  in- 
strnction,  without  argument  or  cita- 
tion of  authority.    12-1007. 

Right  to  review  order  denying  plaintiff's 
application  to  vacate  the  judgnnent 
and  for  leave  to  amend  his  complaint, 
where  no  appeal  is  taken  from  the 
order.    12-1068. 

What  is  brought  up  for  review  on  an  ap- 
peal from  a  judgment.    12*1068. 

Decisiena  in  faver  of  party. 

Right  to  complain  of  error  committed  in 
one's  own  favor.    12-1361. 

QnestioBs  not  Taisecl  below. 

Making  for  first  time  on  appeal  claim  that 
next  of  kin  suing  for  mutilation  of  a 
corpse  is  entitled  to  recover  at  least 
nominal  damages.    12-333. 

Errors  uraivecl  or  onred  below. 

Error  of  trial  judge  in  interrogating  wit- 
nesses.   12-267. 

Error  in  admission  of  evidence  cured  by 
direction  to  disregard  it.    12-970. 

RevieiRr  of  f  nets. 


Submission  of  question  of  unavoidable  ac- 
cident in  action  for  injuries  received 
in  automobile  collision  where  the  jury 
has  found  absence  of  negligence  on 
the  part  of  defendant.     12-665. 

Refusal  to  direct  charge  for  defendant  on 
a  count  in  the  declaration  not* sup- 
ported by  the  evidence  where  the 
count  is  materially  different  from 
others  in  the  complaint.    12-251. 


Right,  on  remanding  of  case  for  retrial^ 
to  a  trial  in  the  light  of  the  experience 
and  knowledge  which  may  have  been 
acquired  since  the  former  triaL 
12-758. 

Necessity  that  direction  to  dismiss  a  fore- 
closure suit  cm  reversal,  because  of 
tender  of  amount  due,  be  conditioned 
on  the  payment  of  such  tender. 
12-931. 

Liability  on  appeal  bond* 

LiabilUy  of  surety  in  appeal  hand  where 
there  toaa  no  e%t/pereedeas^  for  eoete 
in  court  helow,  12^721  (ease  p. 
718). 


Review  on  appeal  of  evidence  as  to  gen* 
uiness  of  disputed  documents,  lj9— 
212  (case  p.  199) . 

General  verdict  for  plaintiff  in  action  for 
negligent  injuries.    12-328. 

Review  of  award  of  actual  damages  for 
libel  approved  by  trial  coiut.  12-1007. 


Reveraible  error    as  to  evidence. 

Admission  of  evidence  of  other  crime  in 
criminal  case.    12-267. 

Exclusion  of  immaterial  evidence.  12-333. 

Exclusion  of  evidence  where  there  is  noth- 
ing to  show  its  import.    12-333. 

~ae  to  instmetione. 

Refusal  of  instruction  sufficiently  covered 
by  others  given,  see  Tbial. 

Instruction  which  fails  to  set  out  all  the 
essential  elements  of  an  offense  where 
such  elements  are  set  out  in  another 
instruction.    12-798. 

Refusal  to  grive  requested  instruction  not 
shown  to  be  applicable  to  facts. 
12-1007. 


APPLICATION, 

Of  bank  deposit,  see  Banks. 


ApplioalHUty  of  state  statutes  and  rules 
of  law  to  apportionment  of  damages 
in  action  under  Federal  Bmpleyer^ 
ZMMlity  Act.     12^711. 


Of  counsel,  see  Trial. 


ABm-  AKB  NA  VT. 

JEnlistm^ent  of  minor  in  tnUitary  or  naval 
service  as  emancipating  Mm.. 
927   (case  p,  92^). 


—  as  to  Jnryi  conduct  of  triaL 

Inattention  of  juror  from  sleepiness  or 
other  cause  as  ground  for  reversal, 

iS'-ees. 


Attempts  to  interfere  with  the  working 
of  the  conscription  law  as  ground  for 
disbarment  of  attorney.    12-1186. 


^♦» 


Permitting  attorney  suing  for  libel  to  ap- 
pear as  his  own  attorney  and  argue 
the  case  to  the  jury  where  he  is  rep- 
resented by  other  counsel.    12-1007. 


Civil  liability  for  making,  see  False  Im- 
prisonment. 


Heavy  italio  type  is  nsed  for  annotations;  roman  tgrpe  for  cases. 
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See  Labgbnt. 


By  vendee  of  mortgaged  premises, 
Vbndob  and  Purchaser. 


AMtAITLT  AHD  BATTEKT. 

ZAmhOUy  of  tW/e  far  asaauU  by  hutiband. 
12^1467,  14SO. 


ABSUMPTIOV  OF  BISK. 


By  servant,  see  Master  and  Servant. 


A8SE8SMEHT. 

Of  taxes  generally,  see  Taxes. 


^♦•^ 


ATTESTIKQ  WITNBME8. 

Evidence  by,  in  will  contest,  see  Will& 


ABSIGHMEIIT. 

Of  negotiable  paper,  see  Biixs  and  Notes. 
Of  insurance  policy,  see  Insurance. 
Of  lease,  see  Landlmo)  and  Tenant. 
Of  reversion  of  leased  premises,  see  Land- 

lchid  and  Tenant. 
As  to  pledge,  see  Fuedgb  and  Collateral 

SBCURmr. 

Deciaratary  judgmmU  ea  to  vaUdUy  of. 


ATTOBHIiTA. 

In  ceaeittL 

Argument  of,  see  Trial. 

Permitting  attorney  suing  for  libel  to  ap- 
pear as  his  own  attorney  and  argue 
the  case  to  the  jury,  where  he  is  rep- 
resented by  othef  counsel.    12-1007. 

DisbanneiLt  or  avspenalon. 


A88IQini£NT  FOR  GBEDITOB8. 

As  to  receivers,  see  Receivers. 


AMOOIATIONS. 

Building  and  loan  associations,  see  BuiLD- 
mo  AND  Loan  Assocutions. 

Declaratory  judgments  in  matiers  affect* 
ing^ 


Meitey  reoelved. 

Action  against  light  and  power  company 
by  one  discriminated  against  in  rates 
to  recover  the  dijf  erence  between  what 
he  paid  and  what  he  should  have  paid* 
12-390. 

Beeoverlmg  baok  payments. 

Recovery  back  of  payments  on  bill  or  note, 
see  Bills  and  notes. 

BiffM  of  drawee  of  forged  cheek  or  draft 
to  recover  amount  paid  thereon. 
12^1089  (case  p,  1079). 

Money  paid  by  mistake.    12-358. 


JHtitoyal  aete   or  political   opinione 
ground  for  diebarment  or  miopenoion 
of    attorney,      19^1 1S9     (eaao    p. 

use) . 

Balatioa  to  olieat. 

Right  of  attorney  to  indorse  check  pay- 
able to  his  cfient  in  satisfaction,  of  a 
judgment,  where  attorney  is  entitled 
to  fees  from  the  fund.     12-92. 

—  eompeiiMttion. 

Costs  and  attorneys'  fees  incurred  by  bank 
in  defending  action  by  its  depositor 
to  recover  money  paid  by  the  bank 
on  a  forged  check,  as  part  of  the  dam- 
ages to  be  allowed  to  it  against  anoth- 
er bank  which  cashed  the  forged 
check  and  placed  it  in  circulation. 
12-1079. 

Effect  of  agreement  by  an  executor  to 
settle  a  claim  of  an  heir  against  an 
estate  by  a  cash  payment  and  a  credit 
upon  a  debt  due  by  the  heir  to  the 
estate,  where  the  heir  had  agreed  to 
give  his  attorney  a  half  interest  in 
what  he  was  awarded  from  the  estate 
for  prosecuting  his  claim.    12-541. 

Effect  of  offer  to  permit  credit  of  a  por- 
tion of  a  debt  to  the  estate  upon  a 
claim  against  the  estate  to  remove  bar 
of  limitations,  where  it  is  impossible 
to  make  the  allowance  because  of  an 
attorney's  lien  on  the  claim  against 
the  estate.    12-641. 


The  dash  In  eaeH  eitatlon  atandu  for  A.IfcR. 
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Of  attorney,  see  Attorneys. 
Presumption  and  burden  of  proof 
see  Etidencb. 


to, 


AUTOMOBILSS. 
In  geaeraL 

lAahiUty  of  bailor  of  atUontohile  for  per^ 
sonal  injuries  due  to  defects  in  the 
autotnohUe,     12^788  (case  p.  766) . 

Liability  of  street  raitufoy  company  to 
passenger  struck  by  atUotnobUe, 
12^1371    (case  p.  1866) . 

Creation  of  bailment  in  the  nature  of  a 
commodatum  by  gratuitous  loan  by 
one  to  another  of  an  automobile. 
l?-766. 

Nesligenoe  in  lue  of* 

ILes  ipsa  loquitur  as  applied  to  automo* 
bile  accident.  12-^668  (case  p* 
667), 

Violation  of  statute  or  ordinance  regtUat* 
ing  movement  of  vehicles  as  affect* 
ing  violator's  right  to  recover  for 
negligence,     12~^S8   (case  p.  463)  . 

ZAabilUy  of  parent  for  injury  infUcted 
by  minor  child  by  automobile  left 
accessible  to  him,  ufithout  the  par* 
ent'B  consent,     12-^16. 

IdabiUty  of  wife  for  injuries  infUcted  by 
husband  while  driving  wife's  a/uto* 
mobile.     12^1466. 

Prejudicial  error  in  submission  of  issues 

to  jury.    12-665. 
Negligence  in   driving   automobile   on   a 

snowy  and  slippery  pavement.  12-665. 


Contributory    negligence    of 
jnred  by. 


one    in-i 


ViolaUon  of  attUute  or  ordinance  regu* 
lating  movement  of  vehicles  as  af' 
fecHng  violator's  right  to  recover  for 
negligence.    12^^68  (case  p.  463) . 


BAILMENT. 
In  general. 

As  to  warehousemen,  see  Warehousemen. 

Definition  of  a  mandate.    12-216. 

Creation  of  bailment  in  the  nature  of  a 
commodatum  by  gratuitous  loan  by 
one  to  another  of  an  automobile. 
12-766. 

LiabiUtjr  ef  bailor. 

Liability  of  bailor  for  personal  injuries 
due  to  defects  in  subject  of  bailment. 
i;8-774    (case  p.  766) . 


Necessity  of  .knowledge  by  the  owner  of 
article  gratuitously  loaned,  of  defects 
therein,  to  render  him  liable  for  in- 
jury resulting  from  such  defects. 
12-766. 

Burden  of  proof  as  to  knowledge  of  bailor 
of  defects  in  article  gratuitously 
loaned,  causing  injury  to  the  bailee. 
12-766. 

Right  of  one  invited  by  gratuitooa  bailee 
of  automobile  to  ride  in  it,  to  recover 
from  the  owner  for  injuries  caused  by 
defects  in  machine.     12-766. 

Dnty  and  liability  of  bailee. 

Liability  of  bailee  for  loss  of  or  injury 
to  goods  Teept  at  a  place  other  than 
that  originally  intended.  12'-1322 
(case  p.  1316). 

Diligence    required    to    be    exercised   by 

mandatory.    12-216. 
Liability  of  gratuitous  bailee.    12-216. 
Sufficiency  of  evidence  to  sustain  verdict 

holding  gratuitous  bailee  liable  for 

negligence.    12-216. 


Dower  rtghts  of  wife  who  united  with 
httsband  in  mortgage  where  the 
mortgage  is  declared  void  as  an  il' 
legal  preference.     12^1363. 


BANKS. 

Usury  in  bank  transaction,  see  Usury. 

Stoekholders. 

Violation  of  requirement  of  uniformity  in 
taxation  by  permitting  holders  of 
bank  stocl^  to  make  deductions  from 
the  value  of  their  stock  not  permitted 
to  other  taxpayers.    12-552. 

Ofieers. 

Authority  of  banH  officials  to  indorse  and 
transfer  commercial  paper.  12^137. 

Validity  of  contract  by  director  of  national 
bank  to  put  or  maintain  a  designated 
person  in  office.    12-1068. 

Deposits  generallyi  bank's  eontrol 
over. 

Following  trust  funds  deposited  in  bank, 
see  Trusts. 

Transfer  of  bank  deposits  from  trust  to 
private  account,  where  there  is  an 
antecedent  debt  of  the  trustee.  12^ 
1063    (ease  p,  1040) . 


HeaTy  italie  type  is  vsecl  for  annotations;  roman  tjrpe  for  eases. 
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Effect  of  payment  of  dividends  by  an  in- 
solvent bank  to  the  one  in  whose  name 
a  deposit  stands  to  destroy  its  lien  on 
the  fund  for  a  debt  of  the  alleged  true 
owner.    12-1040. 

Right  of  bank  which  never  gave  a  trustee 
any  credit  on  the  strength  of  his  de- 
posit of  trust  f  undsy  to  set  off  an  in- 
debtedness of  Uie  trustee  to  it  against 
^e  claim  of  the  beneficiary  to  the  de- 
posit   1^1040. 

Orerdraft. 

Bight  of  hank  to  recover  amount  of  over' 
draft  from  depoaitor,  IZ^^^O  (eaae 
p.  86S) . 

lUght  of  bank  which  pays  an  overdraft  to 
t^e  depositor  himself,  on  a  certified 
check,  to  recover  the  amount  thereof. 
12-^58. 

Payment  of  elieoks}  forgeries. 

Liability  of  bank  to  holder  of  a  check  in 

tiie  absence  of  acceptance.    12-989. 
Effect  of  death  of  depositor.    12-993. 

—  f  orgerlei. 

Bight  of  drawee  of  forged  t^ieelt  or  draft 
to  recover  money  paid  thereon,  isi-^ 
1089   (case  p.  1079), 

Liability  of  bank  paying  check  upon  un- 
authorized indorsement  of  agei)t  of 
payee.    12-92,97. 

Costs  and  attorneys'  ^s  incurred  by  bank 
in  defending  an  action  by  its  depositor 
to  recover  money  paid  bv  the  bank  on 
a  forged  check  as  part  of  the  damages 
to  be  allowed  to  it  against  another 
bank  which  cashed  the  forged  check 
and  placed  it  in  circulation.    12-1079. 

Sight  of  drawee  bank  paying  check  to 
recover  the  amount  thereof  from  a 
bank  which  cashed  the  check  for  a 
stranger  without  any  identification 
except  by  a  stranger,  and  witnessed 
the  stranger's  mark  by  its  cashier, 
and  marked  the  check  paid.    12-1079. 

Drawee  of  check  as  a  transferee  of  title 
when  it  pays  it  to  a  bank  which  has 
cashed  it,  within  meaning  of  Nego- 
tiable Instruments  Act     12-1079. 

Payment  of  check  on  forged  indorsement 
by  the  drawee  bank,  stamping  it 
''paid/'  and  charging  it  to  account  of 
the  drawer,  as  an  acceptance  which 
will  render  the  bank  liable  to  the  true 
owner.    12-989. 

CoUeetioM. 

Bight  of  hank  to  retain  from  true  oioner 
eommsrcial  paper  sent  for  collection^ 
and  its  proceeds^  for  antecedent  deht 
of  sender.     ISd-^lOdS. 

Bight  of  drawee  of  forged  check  or  draft 
forwarded  for  collection  to  recover 
money  paid  thereon.     12'~1110* 


CleariasT  bo«se  bvslaesa. 

Clearing  house  transactions  as  paym,ent 
or  acceptance  of  checks,  IS-^QOS 
(case  p,  993), 

Effect  of  rule  of  clearing  house  on  rights 
of  drawer  or  payee  of  a  check  who 
is  not  a  member  of  the  clearing^  house. 
12-993. 

Effect  on  refusal  of  bank  to  accept  a  check 
coming  to  it  through  the  clearing 
house,  of  giving  a  wrong  reason  for 
such  refusal.    12-993. 

Bank  which  cashes  a  check  drawn  on 
another  bank,  and  places  its  name 
upon  it  for  the  purpose  of  passing  it 
through  the  clearinjgf  house,  as  a  qual- 
ified indorser  within  the  meaning  of 
provision  of  Negotiable  Instruments 
Act  that  one  negotiating  a  check  by 
qualified  indoi^ement  warrants  the 
indorsement  as  genuine.    12-1079. 

Insolvenoy. 

When  interest  begins  to  run  on  amount 
withdrawn  from  insolvent  bank  as  an 
illegal  preference.    12-833. 

Liability  of  community  to  return  to  bank 
receiver  public  funds  withdrawn  by 
county  treasurer  in  such  a  manner 
as  to  constitute  a  preference.  12-833. 
^  Effect  of  payment  of  dividends  by  an  in- 
solvent bank  to  the  one  in  whose  name 
a  deposit  stands,  to  destroy  its  lien  on 
the  fund  for  a  debt  of  the  alleged  true 
owner.    12-1040. 

Effect  on  right  of  beneficiary  to  the  funds, 
of  delivery  by  a  trustee  of  the  bank 
book  representing  an  account  in  which 
-  trust  funds  are  mingled,  to  the  re- 
ceivers of  the  bank,  as  collateral  for 

the  trustee's  debt  to  it    12-1040. 

* 

SaTisgs  banks. 

Authority  of  treasurer  of  savings  hank 
to  indorse  and  transfer  commercial 
paper. 


See  DiSORDBHLY  Housss. 


See  Soft  Drinks. 


BICTCIfS. 

lAahUity  of  hailor  of  hicycle  for  personal 
injuries  due  to  defects  in  the  sub- 
ject of  hailment,     12--789, 


The  dask  In  each  eitatlon  stands  for  AX.B. 
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Payment  of  forged  paper  by  Imnk,  see 

Banks. 
Interest  on,  see  Interest. 
Usury  in,  see  Usury. 

Aooeptanoe* 

Of  ch^k,  see  Checks. 

Provision  of  Negotiable  Instromenta  Act 
as  to  effect  of  acceptance  or  certifica- 
tion of  check  as  exclusion  of  the  ap- 
plication to  such  instrument  of  the 
section  defining  the  effect  of  accept- 
ing negotiable  paper  generally. 
12-1079. 

Indorsement  and  transfer. 

Payment  by  bank  of  check  upon  a  forged 
indorsement,  see  Banks. 

Authority  of  agent  to'  indorse  and  frans- 
fer  commercial  paper,  12^111 
(cases  pp.  92,  97,  102,  lOS) . 

Right  of  attorney  to  indorse  check  payable 
to  his  client  in  satisfaction  of  a  judg- 
ment, where  attorney  is  entitled  to 
fees  from  the  fund.     12-92. 

Bights  and  liabilities  of  assignees. 

Bight  of  hona  fide  holder  of  MU  or  note 
who  has  acquired  title  through  a 
foreign  corporation  that  has  not 
complied  uHth  the  conditions  of 
doing  Imsiness  udthin  the  etate, 
12'-1S79    (case  p,   1873). 

m 

Right  of  assignee  of  notes  secured  by  mort- 
gage to  recover  a  deficiency  arising 
upon  sale  under  the  mortgage,  against 
remote  assignees  of  the  equity  of  re- 
demption, who  have  expressly  as- 
sumed the  mortgage  debt.    12-1518. 

Maturity;  eztensioni  renewaL 

Validity  and  effect  of  anticipatory  pro* 
vision  in  contract  in  relation  to  rate 
of  interest  in  the  event  of  default. 
12-^397   (case  p.  363) . 

Acceptance  of  renewal  note  made  or  Itt- 
dorsed  hy  personal  representative  of 
obligor  in  original  paper  as  payment 
or  novation  of  that  paper.  12—1646 
(case  p.  1642)  • 

Payment  I   recovery  back  of  payments 


Acceptance  of  renewal  note  made  or  ir^ 
dorsed  by  personal  representative  of 
obligor  in  original  paper  as  payment 
of  that  paper.  12^1646  (case  p. 
1642) . 

Right  of  maker  of  forged  note  to  recover 
money  paid  thereon.     12-^1113. 


On  appeal,  see  Appeal  and  Error. 


^•» 


BIIX8  OF  SALE. 

Declaratory  judgment  as  to  validity  of. 
12-^3. 


Question  whether  one  is  a  guest  or  m 
boarder  at  an  inn,  as  affected  by 
payment  for  accommodation  by 
week,  nhonth,  or  the  Uke. 
(case  p.  266). 


BOXA  ITDE  ttOU>EB. 

Of  note,  see  Bills  and  Notes. 

Idability  as,  on  unpaid  subscription,  of 
bona  fide  purchaser  of  stock  issued 
in  exchange  for  property  or  services 
at  an  overvaluation.  12—449  (i 
p.  437). 

When  doctrine  bf ,  is  applied.    12-437. 


BONDS. 

In  generaL 

On  appeal,  see  Appeal  and  E^brob. 

Application  to  surety  company  of  rule 
of  strict  construction  applied  in  case 
of  gratuitous  surety.  12—382  (ease 
p.  378). 

Contmotor*s  bond* 

What  is  ''accident'*  ufithin  provision  of 
contractor's  bin^  indemnifying 
against  damage  or  injury  to  person 
or  property  by.accident  in  perform^ 
ance  of  building  or  construction 
contract.     12—1409  (case  p.  1404) . 

Liability  of  surety  to  materialman  fur- 
nishing materials.    12-378. 

Application  to  paid  surety  company  of 
rule  of  strict  construction  applied  in 
favor  of  private  voluntary  sureties. 
12-378. 

Of  pnblie  olRoers. 

TjiabiUty  on  bond  of  pubUo  officer  for 
the  defaults  and  misfeasanoem  of  his 
clerks,  assistants,  or  deputies.  12— 
980   (case  p.  970) . 

Joinder  of  actions  against  a  sherifP  and 
the  surety  on  his  official  bond.    12-970. 


Heavy  italic  type  is  nsed  for  annotations;  roman  type  for  eases. 
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Adverse  possession  beyond,  see  Adverse 
Possession. 


Power  of  cities  and  towns  to  make  police 
refiTulations  for  erection  and  care  of 
bnildingrs  used  for  distribution  of 
petroleum  products.    12-1297. 


BOUMTIB8, 

JEMistment  of  minor  in'tniUtary  cr  naval 
service  as  eniancipaUng  hiin  so  as  to 
entitle  Mm  to  bounty  m,oney,  as 
against  his  father • 


Of  contract,  see  Contracts, 


Violation  of  statute  or  ordinance  as  to 
use  of  i^rtdges  by  vehicles  as  affect* 
ing  violator's  right  to  recover  for 
negligence. 


Right  of  hrolcer  to  commUsaione  where 
principal  refuses  to  carry  out  con' 
tract  because  of  customer's  fraud  or 
misrepresentaUon.  1Z^1002  (case 
p.  1000) . 


BUIIJ>IHa    AND    CONSTBUCTIOir 
COVTRACTS. 

* 

Bond  of  contractor,  see  Bonds. 

What  is  ^^aoddenP*  within  provision  of 
bond  or  contract  indemnifying 
against  damage  or  injury  to  person 
or  property  by  accident  in  perform^ 
amee  of  buUdinff  or  construction 
conJtraOt.    12^1409  (case  p.  1404)  • 


BUIU>INO  AKD  IiOAH  AS80GIA« 

TIONS. 

Authority   of  secretary  to  indorse  and 
transfer  comm^ercial  paper,  12'^144, 


BUIIiDINCHi. 

Constitutionality  of  building  regulations 
contained  in  city  or  town  planning 
statutes  or  ordinances,  12^079 
(case  p,  669), 


BUBIMESS. 

Constitutionality  of  statutes  or  ordinances 
as  to,  see  Constitutional  Law. 

Right  of  foreign  corporation  to  engage  in, 
see  Corforations. 

License  for,  see  License. 

Continuance  of  business  by  receiver  at 
a  loss,     12^292  (case  p,  286) . 


Meaning  of  "by*>  as  fiasing  time  for  per' 
formance  of  an  act  or  happening  of 
an  event,    12^1166  (case  p,  1166), 


#»» 


CAI.LS. 

On  corporate  stock,  see  Corporations. 

CAKDT. 

See  Ck>NFBCTIONERT. 


CARRIAGES. 

Liability  of  bailor  of  carriage  for  per' 
sonal  injuries  due  to  defects  there* 
in,     12^-780, 


In  general;  injury  to  passenger. 

IhAty  of  carrier  to  other  passengers  re* 
speeting  Pransportation  of  insane 
passenger,     12'-242  (case  p,  238)  . 

lAabiUty  of  carrier  for  injury  to  passen* 
ger  by  articles  belonging  to  carrier 
on  the  floor  or  in  the  aisles.  IS'^ 
1366  (case  p,  1361) , 

Liability  of  street  railuHiy  com,pany  to 
passenger  str%Aclc  by  vehicle  not  eub- 
ject  to  its  control,  12-^1371  (case 
p.  1366) , 

Refusal  to  shift  insane  fellow  passenger 
to  another  coach  at  request  of  pas- 
senger.   12-238. 

EJeotion  of  passenger. 

Bight  of  carrier  to  eject  insane  passen» 
ger,     12—24:2, 


The  dash  in  eaeh  citation  stands  for  A.Ii.R» 
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Duty  of  carrier  to  other  passengers  re^ 
speoting  transportation  of  insane 
passenger,    12^2^2  (case  p.  238). 

Corpse. 

Right  of  next  of  kin  to  maintain  an  action 
for  negligent  injury  to  corpse  in  pos- 
seBsion  of  a  carrier  although  not 
named  as  consignor  or  consignee  in 
tiie  transportation  contract.     12-333. 

Freight  carriers. 

Right  of  one  to  whom  a  shipment  of 
freight  has  been  delivered  through 
mistake  to  demand  compensation  for 
trouble  in  permitting  it  to  be  taken 
away  again.    12-261. 

Liability  of  shipper  to  make  reparation  to 
carrier  when  a  statute  prescribing 
rates  is  held  invalid  because  confisca- 
tory.    12-744. 

Nature  of  action  by  carrier  to  recover 
from  shipper  difference  between  a  rate 
established  by  statute  which  is  uncon- 
stitutional  and  an  alleged  reasonable 
rate.    12-744. 

OoTenuneiital  oontrol;  rates;  diseriia- 
inatioa. 

Disorifnination  in  respect  of  extension 
of  credit.     12-^0^. 

Power  of  state  to  change  franchise  rates 
of  street  railway  company  established 
by  municipal  ordinance.    1^737. 

Requiring  street  railway  company  to  issue 
transfers.    12-737. 


OA«B. 

Right  of  one  to  whom  a  shipment  of 
freight  has  been  delivered  through 
mistake  to  demand  compensation  for 
trouble  in  permitting  it  to  be  taken 
away  again.    12-251. 


Authority  of  hank  cashier  to  indorse  and 
transfer  oontmercial  paper •  19^189. 


OATTI& 


See  Animals. 


^•» 


CAUSE. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


Destruction     of     trees 
12-1121. 


with. 


OEBTinCATION. 

Of  cheeky  see  Checks. 


«♦♦ 


See  Sleeping  and  Chaib  Cabs. 


CHANGE  OF  POSITIGH. 

Effect  of  change  or  absence  of  diange 
of  position  by  one  to  whom  proceeds 
of  forged  check  or  draft  have  been 
paid  on  right  of  drawee  to  recover 
money  paid  thereon*     12^1109, 


CBEATTEL  MOBTGAOE. 

Title  retaining  note  or  a  conditional  sales 
contract  as  a  chattel  mortgage. 
12-W2. 


In  geaoraL 

Duties  and  liabilities  of  banks  with 
spect  to,  see  Banks. 


Clearing  house  transactions  as  payMeni 
of  checks.     12-^08  (ease  p.  008) . 


Effect  of  rule  of  clearing  house  on  rights 
of  drawer  or  payee  of  a  check  who  is 
not  a  member  of  the  clearing  house. 
12-998. 

Payment  of  cheek  by  the  drawee  as  basis 
for  estoppel  against  the  drawee  in 
favor  of  one  who  put  the  cheek  into 
circulation.    12-1079. 

Certiiloatloni  aoeeptaaco. 

JBffect  of  eertiflcatian  of  eheek  upon  pr^ 
sentment  by  one  other  than  the  oton- 
er  or  drawer.  12''0O2  (i 
089). 

Clearing-house   transajctions  at 
ance  of  checks.    12—908. 

Liability  of  bank  to  the  holder  of  a  check 
in  tiie  absence  of  acceptance.    12-989. 

Payment  of  .check  on  forged  indorsement 
by  the  drawee  bank  stamping  it 
''paid"  and  charging  it  to  account  of 
the 'drawer,  as  an  acceptance  which 
will  render  the  bank  liable  to  the  true 
owner.     12-989. 


'case   p. 
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Effect  on  refusal  at  bank  to  accept  a  check 
coming  to  it  through  the  clearing 
house  of  giving  a  wrong  reason  for 
such  refusal.     12-993. 

Provision  of  Negotiable  Instruments  Act 
as  to  effect  of  acceptance  or  certifica- 
tion of  check  as  exclusion  of  the  ap- 
plication to  such  instrument  of  the 
section  defining  the  effect  of  accepting 
negotiable  paper  generally.    12-1079. 

Right  of  bank  which  pays  an  overdraft  to 
the  depositor  himself,  on  a  certified 
check»  to  recover  the  amount  thereof. 
12-358. 

Payment  of  a  check  as  an  acceptance  with- 
in meaning  of  statute  that  accept- 
ance or  certification  discharges  from 
liability  the  drawer  and  indorser. 
12-1079. 

Effect  of,  to  release  drawer  and  indorser 
f  rom  liabUity.    12-989. 

Forged  paper* 

Payment  of,  by  bank,  see  Banks. 

Bank  which  cashes  a  check  drawn  on 
another  bank  and  places  its  name  up- 
on it  for  the  purpose  of  passing  it 
through  the  clearing  house,  as  a 
qualified  indorser  within  the  meaning 
of  provision  of  Negotiable  In- 
struments Act  that  one  negotiating  a 
check  by  qualified  indorsement  war- 
rants the  indorsement  as  genuine. 
12-1079. 

Effect  on  the  warranty  of  genuineness  im- 
posed by  statute  upon  one  who  places 
a  check  .in  circulation,  of  statutory 
provision  that  payment  of  the  in- 
strument discharges  the  liability  of 
indorsers.    12-1079. 


OIXIZJBNS. 

Abridging  privileges  and  immunities  of, 
see  Constitutional  Law. 


CITRUS  CANKER. 

Destruction     of     hedge     infected     with. 
12-1116. 


CIT7  PUUfKUrO. 

CanBUhtUonalUy  of  eity  or  Unon  plan* 
ning  statutes  or  ordinances,  1j9— 497P 
.(case  2».  009)  • 


CULJMB. 

Against  decedent's  estate, 
AND  Administrators. 


see  Executors 


CIASSIFZCATXON. 

By  statute,  see  Constitutional  Law. 


CLASS  LEGISLATION. 

See  Constitutional  Law. 


CLEARING  HOUSE. 


CHILD  LABOR, 

Liability  of  one  wrongfully  employing  fn* 
fants,  for  injury,  see  Master  and 
SsacvANT. 

ConstttttHonaUiy  of  cMld  Uibor  lavm. 
12^1210  (case  p.  1208). 


Business  of,  see  Banks. 


CHOICE. 

Of  remedy,  see  EuBcnoN  w  Remkdies. 


CIRCUMSTANTIAL  EVIDENCE. 


Sufficiency  of  circumstances  showing  that 

subscribing  witnesses  testified  falsely 

that  will  had  been  duly  executed,  to 

justify  rejection  of  the  will  without 

direct  proof  impeaching  them.  12-199. 
Duty  to  give  charge  on.    12-597. 

The  daali  in  eaok  eitatioa  steads  for  AXJU 


CLOUD  ON  TITLE. 

Im  generaL 

Effect  of  remedy  given  by  statute  on  right 
to  maintain  suit  in  equity  to  gniet 
title.    12-1172. 

Mere  adjudication  of  good  title  in  the 
plaintiff,  in  suit  to  quiet  title,  instead 
of  cancelation  of  the  instrument  which 
constitutes  a  doud.    12-1172. 

Invalidity  on  its  face  of  instrument  under 
which  claim  of  title  is  set  up,  as  bar 
to  suit  to  remove  cloud.    12-1172. 

Wluit  are  clouds. 

Claim  of  title  set  up  under  the  invalid 
one  of  two  inconsistent  and  contra- 
dictory descriptions  of  real  estate  in 
a  will,  as  a  cloud  upon  the  title  of 
the  portion  of  the  land  against 'which 
it  is  asserted.    12-1172. 

Assertion  of  an  invalid  claim  to  title, 
based  upon  a  mere  semblance  thereof 
in  the  form  of  a  muniment  of  title. 
12-1172. 
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COAL.  OOMMOflSZOHS. 

Of  broker,  see  Bbokers. 


COIJ>  STORAGE. 


See  Warehousemen. 


OOLI.ATEBAI1  ATTACK. 

On  judgment,  see  Judgment. 


COIXATERAL  SECUBITT. 

See  Pledge  and  Collateral  Security. 


OOIXECTIOH  AGENT. 

AuthwrUy  to  indorse  and  transfer  Qom« 
mercial  paper,     12^120. 


coiXEonoifs. 


By  bank,  see  Banks. 


COIXUSIOH. 

As  gronnd  for  collateral  attack  on  }udg«< 
ment,  see  Judgment. 


COMMERCE. 

ApplicahUity  of  state  statutes  and  ruleB 
of  law  to  actions  under  Federal  Etn^ 
ployers*  Jjiahility  Act.  12^^93 
(cases  pp.  083 f  089). 

Effect  of  Federal  Employers'  Liability  Act 
on  operation  of  the  state  liability  act 
where  the  injured  employee  was  en- 
gaged in  both  interstate  and  intra- 
state commerce.    12-683. 


COlfMERCIAI.   TRAVEI^ERS. 

Might  of  one  selling  on  commission  as 
affected  by  principaVs  refusal  to  fill 
order.    12^160. 


Hight  of  one  selUng  on  eomnUsaton  as 
affected  by  principaVB  refusal  fo  fUl 
'     order.    12^160  (case  p.  1^8)  • 


COMMODATUM. 

Creation  of  bailment  in  the  nature  of  a 
commodatum  by  gratuitous  loan  by 
one  to  another  of  an  automobile. 
12-766. 


COMMOH  I.AW. 

Resorting  to  common  law  for  definition 
where  statute  fails  to  define  a  house 
of  iU  fame.    12-627. 


COMMUNIST  PARTT. 


Exclusion  or  deportation  of 
12^198. 


of. 


COMMUNITT  PROPEB/nr. 

See  Husband  and  Whs. 


OQMPEMSATION. 

Of  attorney,  see  AiT(MKNETS. 

Of  broker,  see  Brokers. 

Of  employees  generally,  see  Master  and 

Servant. 
Of  agent  generally,  see  Principal  and 

Agent. 


Of  juror,  see  Jury. 


In  criminal  prosecution,  see  IndictmenTi 

etc. 
Of  plaintiff,  see  Pleading,  II. 


COMPROMISE  AHB  SETTUBMEIIT. 
COMMISSIONER  OF  AGRICULTURE. 

Grant  to,  of  arbitrary  power  to  order  de-      Unaccepted  offer  to  compromise  debt  st 
struction    of   trees   because    infected  tolling  or  removing  bar  of  Statute  of 

with  disease.    12-1116.  Limitations.    12-^4^  (case  p.  S^l). 
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See  Conscription. 


JHacharffe  of,  or  refusal  to  reinstatef  an 
employee  *a8  jusUfUyation  for  strike^ 
1»^10&0  (case  p.  10J7;« 


OOIfOI.USXON« 

Opinion  as,  see  Eyidengb. 


OOHCURBJBIfT  REMEDIES. 

See  Election  of  Rem£die& 


CONDElDfATION* 

Of  property,  see  Eminent  Domain. 


OOHDinOIf  AX.  SAI& 


SeeSALa 


OOMFEOTIOHERT. 

Validity  of  provision  for  revocation  of 
license  to  selL   12-1428. 


OONFESSION. 

Admissibility  of,  in  evidence,  see  BVI- 

nENGB. 


OONFUOT  OF  IiAWS. 

Extraterritorial  effect  of  mandates  of  the 
sovereign  of  a  given  state.    12-1190. 

Power  of  sovereign  to  sanction  the  enforce- 
ment within  the  territory  subject  to 
his  jurisdiction  of  rights  based  on 
acts  occurring  abroad.    12-1190. 


OOKSCBIPTIONr. 

Attempts  to  interfere  with  the  working 
of  the  Conscription  Law  as  ground  for 
disbarment  of  attorney.    12-1186. 


COKBIDEBATIOH. 

For  contracts  generally,  see  Contracts. 
Parol  evidence  as  to,  see  Evidence. 


constable. 

ZAalHlUy  of  eonstdble  or  his  bond  for  the 
defaults  and  misfeasanee  of  his  as- 
sistants  or  deptiMes.    12-^8X. 


CONSTITUTIONAL  LAW. 

Application  of  Federal  Cii»afltiti&tioii. 

Effect  of  14th  Amendment  to  Federal 
Constitution  to  secure  to  individuals 
whose  rights  are  transgressed  by  the 
state  a  remedy  by  way  of  reparation* 
12-744. 

Delegatioii  of  power. 

Validity  of  statute  or  ordinance  vesting 
discretion  in  public  officials  uHthout 
prescribing  a  rule  of  actitm,  12^ 
l^aa  (cases  pp.  1424  and  1428) . 

Separatioii  of  powers. 

Judicial  power  to  decide  as  to  legislative 

acts,  see  Couirrs. 
liOgislative  power  as  to  courts,  see  Courts. 

Attempt  of  legislature  to  confer  upon  the 
courts  a  nonjudicial  power  or  to  re- 
quire them  to  perform  nonjudicial 
functions.    12-26. 

Bights  of  persoas  and  property;  equal 
protections  due  pfocoss  of  law; 
freedom  of  oontraet;  police  power. 

As  to  taking  property  for  public  use,  see 

Eminent  Domain. 
Bight  to  trial  by  jury,  see  JUBT. 

lAability  of  officer  destroying  animal  un^ 
der  an  unconstitutional  statute.  12"^ 
735, 

Validity  of  statute  or  ordinance  vesting 
disoreiion  in  public  officials  toithout 
prescribing  a  rule  of  action,  12^ 
1435  (cases  pp.  1424,  142S). 

VaUdUy  of  statute  or  ordinance  in  rela* 
tion  to  moving  vans  and  moving 
operations,     12-'^99   (case  p,  495). 

Constitutionality  of  city  or  toum,  planning 
statutes  *  or  ordinances.  12^079 
(case  p.  069) . 

General  rule  when  statute  conflicts  with 
guaranty  of  equal  protection  of  the 
laws.    12-1121. 

Police  power  as  subordinate  to  the  Consti- 
tution.   12-1116. 

Police  power  not  limited  to  dealing  with 
what  were  nuisances  at  common  law. 
12-1121. 
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—  deitmotioiL  of  propovtjr. 

Statute  providing  for  destruction  of  trees 

as  a  public  nuisance.     12-1121.  ConaltituUonaUty  of  atatiutes  permUUng 

*  declaratory       judgments,         12--67 

*  impairing  contraet  obligations.  (case  p.  20). 

Power  of  state  to  change  franchise  rates  •».,..•  •   ^        j  i^ 

of  street  railway  company  established  Right  to  heanoig  before  destmction  of 
by  municipal  ordinance.    12-737.  property  as  a  nuisance.    12-1116. 


—  liceiiAo. 

Validity  of  statute  or  ordinanee  ve&Ung 
disereUon  as  to  license  in  fmftlio  o/- 
ficials  without  prescribing  a  rule  of 
action.  Ij9— 14d5  (cases  pp.  X424, 
1^28). 

Investing  commissioner  of  public  safety 
with  discretion  as  to  revocation  of 
license.    12-1428. 

"-looal  option. 

As  to  whether  statute  providing  for  the 
destruction  of  trees  infected  with 
cedar  rust  shall  be  enforced  in  any 
particular  section  of  the  state. 
12-1121. 

^  auMter  and  sorranti 


OonstitutienaUty    of   child   la|»or   laws. 

12''1210  (case  p.  1208). 
Constitutionality  of  provisions  of  Worlo* 

men^s  Compensation  Ads  which  are 

limited    to    residents    of    the    state. 

12^1207   (case  p.  1190). 
Constitutionality    of    statute    regulating 

the  tim,e  of  payment  of  wages.    12^ 

ei2  (case  p.  006) . 

—  nonrosldonts. 

* 

Constitutionality  of  provisions  of  Work' 
men*s  Compensation  Acts  which  are 
limited  to  residents  of  the  state. 
12^1207    (case  p.  1100). 

—  plant  dlsoaaes. 

Constitutionality  of  statutes  for  protect 
tion  of  vegetation  against  disease  or 
infection.  12^,1130  (cases  pp. 
1110,  1121). 

Local  option  as  to  whether  a  statute  pro- 
viding for  the  destruction  of  trees  in- 
fected with  cedar  rust  shall  be  en- 
forced in  any  particular  section  of  the 
state.    12-1121. 

—  railroads. 

Constitutionality  of  statute  re^[uiring 
railroad  to  ctmstruct  and  ntaintain 
private  crossings.  12^^227  (case  p. 
224). 

Bequiring  railroad  which  had  acquired  a 
right  of  way  across  a  farm  and  paid 
full  compensation  therefor,  to  furnish 
a  crossing  over  the  railway  at  its  own 
expense,  to  connect  the  two  parts  of 
the  farm  divided  by  the  railway. 
12-224. 


—  retrospoctiTe  laws. 

Constitutionality,  as  applied  to  contract 
iw^vtottsiy  eoDCcutedf  of  statute  de- 
claring  void  any  contract  making 
the  acceptance  of  henefite  frotn  a  re- 
lief  association  a  har  to  an  aCHon 
against  employer.     12^^04. 


COKSTBUCTION. 

Of  contracts  generally,  see  Contracts. 
Of  lease,  see  Landlobd  and  Tenant. 
Of  pleadiog,  see  PLEADiNa 
Of  statute,  see  Statutes. 
Of  will,  see  Wills. 


-^-O" 


CONTAOIOira     AND     IHFECTIOVS 

DISEASES. 

Of  animals,  see  Animals. 

Of  plants  or  trees,  see  Plant  Diseases. 

Liability  of  mu/nieipaUty  for  arrest  and 
detention  of  person  upon  false  pre- 
tense that  he  or  she  is  affiicted  toiM 
a  contagious  disease*  12'-249  (i 
p.  247) . 


CONTEST. 


Of  will,  see  Wills. 


CONTINUING  BUSINESS. 


By  receiver f  at  a  loss.    IS'^QB  C 
280). 


oase  p. 


CONTBACTOBS. 

Bonds  of,  see  Bonds. 

Contracts  of,  see  Building  and  Constkuc- 
TiON  Contracts. 


CONTBACTS. 

Of  bailment,  see  Bailbaent. 

Freedom  of  contract,  see  Constitutional 
Law. 

Measure  of  damages  for  breach,  see  Dam- 
ages. 

Estoppel  by,  see  Estoppel. 


Heavy  Italic  typo  is  used  for  annotations;  ronian  type  for  eases. 


Betwe«n  husband  and  wife,  see  Hubband 
AND  Wife. 

Novation  of,  ae«  NOVATION. 

Who  may  bring  action  on  contract,  see 
Pabtieb. 

Of  receiver,  lee  Receivbbs. 

Specific  performance  of,  see  SPEcmc  Per- 
formance. 


Anteoedent  personal  debt  of  truatae  or 
jldurlaiy  as  a  valuable  oonatderotfon 
fnmt  creditor  for  tranafer  or  pledge 
of  /unda  or  propertg  held  in  trust. 
la-ioBO. 

Consideration  for  contract  entitling'  serv- 
ant to  compensation  for  sickness  and 
injury  from  relief  department  main- 
tained by  master.    12-469. 

Setention  by  purchaser  at  foreclosure  aale 
ot  a  sufScient  part  of  his  bid  to  sat- 
isfy a  prior  lien  as  a  sufficient  con- 
sideration for  his  promise  to  do  so. 
12-1512. 

Mat«aU«y. 

Mutuality  of  contract  entitling  servant  to 
compensation  for  sickness  and  injury 
from  relief  department  maintained  by 
master.    12-469. 


What  necessary  generally,  to  make  con- 
tract one  against  public  policy. 
12-469. 

Estoppel  of  one  party  to  contract  against 
public  policy  to  question  it  because 
the  other  party  has  parted  with  prop- 
erty or  rendered  services  in  reliance 
upon  it    12-1060. 

Contract  of  servant  to  accept  compensa- 
tion for  injuries  through  relief  de- 
partment   12—469. 

Effect  of  consent  of  all  the  stockholders 
to  a  contract  between  the  two  prin- 
cipal ones  as  to  management  ot  cor- 
poration.   12-1060. 

Guaranty  of  perpetual  management  of 
corporation  by  certain  person. 
12-1060. 

—  rattflcatlon. . 

Power  of  parties  to  ratify  contract  which 
is  contrary  to  public  policy.    12-1060. 


for  fallore  of  parforaiABee. 

Appointment  of  receiver  aa  excuse  for 
nonperformance  of  contract.  12— 
1079  (case  p.  101*). 

i>estru«tion  or  loss  of  specific  property 
uihich  is  the  subject  or  haois  of  a 
contract,  after  the  inception  of  the 
contract,  as  excuse  for  nonperform- 
ance.    12-1273   (case  p.  1270). 
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ValidUy  of  individual  contract  of  dd" 
rector  to  put  or  maintain  a  desiff 
noted  person  in  office.  12^1070 
(cases  pp.  1060,  1008). 

Authority  of  corporate  officers  to  indorse 
and  transfer  commercial  paper.   12"^ 

lao. 

Stock  and  stooU&olderi. 

Might  of  trustee  to  invest  trust  funds  in 
stock  of  private  corporation,  12^ 
674   (case  p.  600). 

—  aotion  by  stooU&older. 

Right  of  stockholder  to  maintain  an  in- 
dividual action  against  an  officer  of 
the  corporation  for  improper  diver- 
sion of  the  corporate  funds.    12-1060. 

—  liability  of  stockholders. 

Liability  as  on  unpaid  auhscriptianf  of 
transferees  of  stock  issued  in  ex- 
change  for  property  or  services  at 
an  overvaluation.  12^^49  (case  p. 
437). 

Right  to  treat  as  fully  paid  up  stock  in  a 
mining  corporation  issued  on  the  hope 
of  what  the  claim  might  be  worth 
when  developed.    12-437. 

Liability  to  calls  of  one  accepting  partial- 
ly paid  stock  which  does  not  purport 
to  be  anything  else.    12-437. 

Fraud  as  basis  of  right  of  creditors  to 
compel  payment  of  balance  due  for 
stock  issued  as  fully  paid.    12-437. 

Evidence  upon  question  of  good  faith  of 
directors  of  mining  corporation  and 
one  transferring  claims  to  the  cor- 
poration in  fixing  the  value  of  stock 
transferred  for  the  claim.    12-437. 

Presumption  and  burden  of  proof  in  ac- 
tion by  creditors  to  recover  from  per- 

I  sons  acquiring  watered  stock  as  fully 
paid,  the  unpaid  bdlanee.    12-437. 

Other  stockholders  in  the  same  position 
as  necessary  parties  to  action  to  com- 
pel holder  of  watered  stock  to  pay 
the  unpaid  price  of  the  stock.    12-437. 

iBsolTency;  preferences. 

Right  of  creditor  of  corporation  to  main^ 
tain  an  action  or  suit  for  his  ourn 
benefit  against  another  creditor  to 
whom  the  corporation  has  given  a 
preference.     12^^40  (case  p.  243). 

Trust  fund  doctrine.     12-243. 
Foreign  corporations* 

Right  of  bona  fide  holder  of  bill  or  note- 
who  has  acquired  title  throtigh  a 
foreign  corporation  that  has  not 
com.plied  uHth  the  conditions  of  doing 
business  uHthin  the  state.  1 2-^137 9 
(case  p.  1373) . 


OOBP8IL 

Carrier's  duty  and  liability  as  to,  see 
Carriers. 

Danmges  for  mental  anguish  on  account 
of  mutilation  of.  12—342  (case  p. 
333) . 

Making  for  first  time  on  appeal  claim 
that  next  of  kin  suing  for  mutilatioa 
of  a  corpse  is  entitled  to  recover  at 
least  nominal  damages.    12-333. 


COSTS  AND  FEES. 

Necessity  of  keeping  tender  good  <tt 
equity  to  stop  costs.     12-^963. 

Costs  and  attorneys'  fees  incurred  by  bank 
in  defending  action  by  its  depositor  to 
recover  money  paid  by  the  bank  on 
a  forged  check  as  part  of  the  dam- 
ages to  be  allowed  to  it  against  anoth- 
er bank  Which  cashed  the  forged 
check  and  placed  it  in  circulation. 
12-1079. 


OOTEHAHCT. 

Distinction  between  the  estate  of  joint 
'  tenants  and  the  estete  of  tenants  in 
common.    12-819. 

Right  of  one  tenant  in-  common  to  posses- 
sion of  all  the  land  to  the  exclusion  of 
his  cotenante,  or  to  possession  of  any 
particular  part  of  it.    12-819. 

Bight  of  one  tenant  in  common  to  lease 
all  or  any  particular  part  of  the  land. 
12-819. 

Lessee  of  one  tenant  in  common  by  a  lease 
in  which  the  other  tenante  did  not 
Join  as  a  trespasser  as  to  ftuch  other 
tenante.    12-819. 

Existence  of  relation  of  landlord  and  ten- 
ant between  the  lessee  of  one  coten- 
ant  and  the  other  tenante  in  conunon 
of  the  lessor.    12-819. 

lioase  of  land  b7  all  the  tenante  in  com- 
mon as  one  lease  by  all  of  them  of  the 
premises  in  ite  entirety,  or  as  sevemal 
leases  by  the  tenants  in  common  of 
their  undivided  and  respective  shares. 
12-«19. 

Lessee's  covenante  as  Joint  and  indivisible 
under  a  lease  executed  jointly  by  aU 
of  several  cotenants.    12-819. 


OOVNSEZi. 


See  Attorneys. 


Heavy  italio  type  is  vsed  for  aaaotatiom^  roauut  type  for  oases. 


OOUWTKROTiATM. 

See  Sst-Off  and  CouNtERCLAnc. 


COUNTIES. 

Statutory  power  of  county  commissioner 
to  compel  county  assessor  to  make 
proper  assessments  of  property. 
12-662. 


GOUHTT  OOMMIMZONBRS. 

Powers  off  see  Counties. 


C70UBTS. 

la  seaermL 

Judicial  notice  by,  see  Evidencb. 
Venue  of  action,  see  Venue. 

Duty  of  court  to  consider  question  of  its 
constitutional  power  to  decide  a  ques- 
tion presented  to  it,  althousrh  its  pow- 
er was  not  questioned  by  any  of  the 
parties  to  the  controversy.    12-26. 

Heal  eontroTcrsles* 

Jl}eolaration  of  rights  or  declaratory 
jtuLgments.  12'^2  (oase9  pp.  1, 
26). 

Moot  case;  what  constitutes.    12-26. 

Relation  to  oilier  departmeiits  of  sot- 
elmineiLt. 

Review  by  courts  of  decision  of  admin- 
istrative officers  to  whom  power  has 
been  delegated  to  determine  whether 
certain  things  constitute  a  nuisance. 
12-1116. 

—  leglslatiTe  department. 

Sight  of  patron  to  question  reasonable" 
ness  of  public  utility  rate  authorised 
by  leifislature.  12^-4^04  (case  p. 
390). 

Seview  by  courts  of  legislative  designation 
of  a  thiiig  as  a  public .  nuisance. 
12-1116. 

Question  of  public  policy  in  tax  title  re- 
taining notes  as  one  for  the  legisla- 
ture.    12-552. 

Question  whether  something  not  defined 
to  be  a  nuisance  by  a  statute  is  such 
under  the  general  terms  of  the  stat- 
ute as  a  judicial  question.    12-1116. 

XeglslatiTe  power  as  to. 

Constitutionality  of  sitatute  permitting 
declaratory  judgtnents.  1j9— 67  (case 
p.  26). 


Bnles  of  deoision— stare  deeisii. 

General  statement  as  to  value  of  prece- 
dents.    12-1240. 

Effect  of  decision  on  a  question  not  raised 
and  considered  in  the  case,  though  in- 
volved in  the  facts.    12-26. 

—  state  oonrts  following  Federal  deoi- 


Contro'lling  effect  on  state  courts  in  con- 
struing  and  applying  Federal  Em- 
players*  Liability  Act,  of  decisions  of 
Federal  courts.     12^716. 

Decision  of  Supreme  Court  of  the  United 
States  as  to  method  of  enforcing  pen- 
alty for  usury  by  a  national  bank. 
12-1412. 


OOVXIf  AHT8  AMD  COHDXTIOIfS. 

In   lease    generally,    see    Landlokd   and 

Tenant. 
In  oil  or  gas  lease,  see  Mines. 

Refusal  of  injunction  to  restrain  one  from 
interfering  with  another  in  the  per- 
formance of  an  act  having  for  its  pur- 
pose the  violation  of  a  covenant,  under 
the  maxim  that  "he  who  comes  intu 
equity  must  come  with  clean  hands." 
12-1392. 


CBBDIT. 

JHserimination  by  a  public  utility  com- 
pany in  respect  to  extension  of  cred* 
it.    12''O04  (case  p.  900)  • 


CREDITS. 

Taxation  of,  see  Taxes. 


CBoairAL  ukw. 

Various  particular  crimes,  see  l!>iSTUimiNO 
Meeting;  Ebcbezzlement;  Labceny; 
Rape. 

Intent;  malieo;  prenieditation. 

Taldng  into  consideration  evidence  of 
drunkenness  of  one  accused  of  mur- 
der in  determinji^g  questions  of  in- 
tent and  premeditation.    12-839,  846. 

Correctness  of  instruction  defining  mal- 
ice.   12-658. 

Capacity  to  oommit  ortn&e;  irresponsi- 
biUty. 

Voluntary  intoxication  as  defense  to 
homicide.  12S01  (cases  pp.  839, 
S40). 


The  doMh  in  eaoli  citation  stands  for  AX.R, 
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Insanity  resalting:  from  delirimn  tre- 
mens.   12-^39. 

Taking  into  consideration  evidence  of 
drunkenness  of  one  accused  of  murder 
in  determining  questions  of  intent  and 
premeditation.    12-839,  846. 

Question  whether  intoxication  was  of  such 
a  character  and  extent  as  to  render 
one  accused  of  murder  incapable  of 
forming  a  design  to  effect  death. 
12-839. 

Partias  to  offeaae. 

What  amounts  to  participation  in  Homi' 
cide  on  part  of  one  not  acttud  per* 
petrdtor,  who  %oas  present  toUhout 
preconcert  or  conepiracy,  lZ'^'7ii 
(case  p.  2e'7) . 

Liability  for  homicide  of  one  who,  imme- 
diately after  the  fatal  blow  was 
struck  by  another,  assisted  in  burying 
the  body  in  a  grain  bin,  which  tended 
to  hasten  death.    12-267. 

flProcednre. 

Instructions,  see  Appeal  and  Ebrob; 
Trial. 

Admissibility  of  evidence,  see  Evidence. 

Sufficiency  of  proof,  see  Evidence. 

As  to  requests  and '  sufficiency  of  indict- 
ment, information  or  complaint,  see 
Indictment,  etc. 

Variance  between  indictment  and  proof, 
see  Indictment,  etc. 

Competency  of  juror,  see  Jury. 

Statements  and  arguments  of  counsel,  see 
Trial. 

Competency  of  physician  in  general  prac- 
tice to  testify  as  an  expert  on  the 
question  •  of  insanity  of  aceused. 
12-658. 

—  former .  Jeopardy* 

Plea  of  former  jeopardy  or  of  form^er 
conviction  or  acquittal  where  jury 
VHis  not  sworn.  IZ^IOOO  (case  p, 
1003) . 

« 

Right  of  one  securing  reversal  of  convic- 
tion for  manslaughter  because  the 
jury  was  not  sworn,  to  rely  upon 
such  verdict  upon  a  second  trial  as 
an  acquittal  of  the  higher  crime  of 
murder.    12-1003. 


As  ground  for  divorce,  see  Divobcb  and 

Separation. 


CBOSS-EXAMINATIOir. 

Of  witness,  see  Witnesses. 


CROSSnCGS. 

Railroad    crossings   generally, 
roads. 


CUSTOM  AND  USAGE. 

Effect  of  custom  to  omit  certain  property 
from  taxation.    12-652. 


la  seneraL 

Review  of,  on  appeal,  see  Appeal  and 

Error. 
Relevancy  of  evidence  as  to,  see  £videng& 

Admissibility  of  evidence  as  to,  under 
pleading.    12-390. 

Hominal  damages. 

Making  for  first  time  on  appeal  claim 
that  next  of  kin  suing  for  mutilation 
of  a  corpse  is  entitled  to. recover  at 
least  nominal  damages.    12-^38. 

PnaitiTe  damages. 

For  libel.    12-1007. 

Measure  of  damages. 


Costs  and  attorneys'  fees  incurred  by  bank 
in  defending  an  action  by  its  depositor 
to  recover  money  paid  by  the  bank 
on  a  forged  check  as  part  of  the  dam- 
ages to  be  allowed  to  it  against  anoth- 
er bank  which  cashed  the  forged 
check  and  placed  it  in  circulation. 
12-1079. 

—  liquidated  damages. 


see   Rail- 


Talidity  and  effect  of  anticipatory  pro* 
vision  in  contract  in  relation  to  rate 
of  interest  in  the  event  of  defauU, 
IZSOl  (case  p.  808)  . 

Distinction  between  penalty  and  liquidated 
damages.    12-605. 

Treating  stipulation  for  damages  which 
is  excessive  as  a  penalty  rather  than 
liquidated  damages.    12-605. 

—  torts. 

Measure  of  damages  against  light  and 
power  company  for  discrimination  in 
rates.    12-^90. 

—  libel  and  slander. 

Punitive  damages,  see  supra. 

Presumption  and  burden  of  proof  as  to. 
12-1007. 

Review  on  appeal  of  amount  of  award. 
12-1007. 

Right  to  consider,  in  estimating  damages, 
wide  publicity  of  publication,  plain- 
tiff's standing  in  the  community,  his 
good  name  and  reputation,  and  his 
mental  suffering.    12-1007. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  cases. 


AppHcabilitu  of  atat«  atatute^  and  rulea 
of  lav?  in  (tetertnlnitiff  damaoea  in 
action  wnd«r  Federal  Xmplogera^ 
Idability  Act.     J9-71I. 


See  Fraud  and  Dxcbit. 


DEOI.AmATIOIIS. 


DamMa€S  for  mental  attguitiK  ok  account 
of  mutilation  of  corpse.  12—8^2 
(came  p.  883) . 

General  rule  as  to  recovery  for  mental 
angniah  in  ordinary  actions  for  ne^ 
ligence  wbere  there  is  no  attendant 
ptaTsical  injur;.    12-333. 

Eight  to  consider  mental  sufferinK  in  es- 
timating damages  in  libel  case. 
12-1007. 

^losa  of  pvoflta. 

Proof  of  loss  of  profits  under  complaint 
fov  discrimination  by  light  and  pow- 
er company.    12-390. 


DECLARATOBT  JTJIMIKEVTB. 

See  Judgment. 


DEED   OF  TRUST. 

See  MoBTGAOE. 


loconBisteney  between  particular  and  gen- 
eral description  of  land. '  12-1172, 


DAHOBBOITB   AOBirOIES. 

lAabfUtv  of  parent  far  iniury  <n;H<Aed 
by  minor  child  ifilh  dangcrout  in- 
atrumentoIlCtf  left  aooeauible  to  Mm. 
I»~ai3  (eaee  p.  SOS) . 


DEFiaiBEB. 


Heasnre  of  damages  for,  see  Dauaobs. 
Presumption  and  burden  of  proof  as  to 

cause  of,  see  Etidence. 
Effect  of  death  of  lessor  before  the  lessee 

enters,  on  the  validity  of  Uie  lease  or 

the  right  of  the  lessee  to  take  poues- 

Bion.    12-819. 
Effect  of  death  of  drawer  on  payment  of 

check.    12-098. 


DEFIOXEITCY. 

On  foreclosure,  see  Mobtgaob, 


DEFnnnoMB. 

See  W(HU>e  and  Phrases. 


DEBTOR   AMD    ORRDITOR. 


Dover  righto  ae  against  Huattartd'a  oreA- 
itora  of  wife  •teho  united  icith  hus- 
band in  tnorfffo^e.     18—1888. 


deixgatiok  of 

9  Constitutional  Lav. 


DECEDEHTS. 


DEURnm  TRBMEM8. 


The  daih  In  e>«k  eltatlon  stand*  for  A.L.R. 
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Of  property  shipped,  see  Carsiess. 


See  FoRciBLB  Entry  and  Detainer. 


See  PuBADiNO. 


DENTISTS. 

Power  of  school  authorities  to  employt 
l»-022  (cases  pp.  913,  919)  • 


D£PORTATION« 


Of  alien,  see  Aliens. 


DEPyTY. 

lAdbility  of  public  offloer  or  his  bond  for 
the  defaults  and  misfeasances  of  his 
deputies.     12^980    (case  p.  970). 


DESCENT  AND  DISTBIBUTIOH. 

As  to  distribution  of  decedent's  estate 
generally,  see  EicECUT(»8  AND  Ad- 
ministrators. 


DESCBIPTIOir* 

Of  land  in  deed,  see  Deeds. 

Of  offense  in  indictment,  see  Indictbaent, 

ETC. 

Of  beneficiaries  in  will,  see  Wills. 
Of  property  devised  or  bequeathed, '  see 
Wills. 


DEVIATION. 

Effect  on  liability  of  baHar  of  horse  and 
carriage,  for  personal  injuries  due 
to  defects  in  subject  of  bailment,  of 
deviation  from  ro%Ue  specified  in 
contract  of  hiring.     12''^7S2, 


DIBECTIOK   OF   VEBDIOT. 


See  Trial. 


DpUBCTOBS. 

Authority  of  banh  directors  to  indorse 
and  transfer  commercial  paper,  12^ 


Of  attorney,  see  Attorneys. 


Of  employee,  see  Master  and  Servant. 


DESERTION. 


DISCBETIOV. 

As  to  granting  of  liquor  license,  see  In- 
toxicating Liquors. 

Of  court  to  render  declaratory  judgment, 
12-'06. 

Validity  of  statute  or  ordinance  vesting 
discretion  in  pubUc  officials  toithotd 
prescribing  a  rule  of  action.  12^ 
1435    (cases  pp.  1424,  1428). 


As  ground  for  divorce,  see  Divorcb  and 
Separation. 


D^TBUCTIOK. 

Of    property,    constitutionality    of, 
Constitutional  Law. 

Of  subject-matter  of  contract  as  excuse 
for  nonperformance,  see  Contracts. 

Of  property  in  abating  nuisance,  see  Nui- 
sance. 


DISCnSIMIIfATIONr* 

By  carrier,  see  Carriers.         

Constitutionality  of,  see  CoNsnTonoNAL 

Law. 
As  to  license,  see  Licbnsb. 
By  public    service  corporation  generally, 

see  Public  Service  C(Mkforations. 
In  taxation,  see  Taxes. 
By  telegraph  company,  see  Telegraphs. 
By  telephone  company,  see  Telephones. 
By  water  company,  see  Waters. 


Heavy  italic  type  is  used  for  annotations;,  roiaan  type  for  oases. 


Right  of  electric  company  to  diacrinti- 
nate  against  a  concern  which  desires 
service  for  resale,     12^327   (case  p. 

Extortion  by  a  corporation  organized  to 
distribute  hydroelectric  power  as  jus- 
tifying: discrimination  against  it  by 
the  generating  corporation  from 
which  it  secures  its  supply.    12-804. 


DIVERSION. 


DISEASES. 

Of  animals,  see  Animals. 

Plant  diseases,  see  Plant  Diseases. 


DISI.OTALTT. 

As  ground  for  disbarment  or  suspension 
of    attorney ,       12'^11S9     (case     p. 

use). 


DISORDERI.T  HOUSES. 

Disorderly  character  of  house  as  affect' 

ed   by   the  number  of  females  who 

reside  therein  or  resort  thereto  for 

'     immoral    purposes,      12^329    (ease 

p.   027), 

Resorting  to  common  law  for  definition 
where  statute  faiU  to  define  a  house 
of  ill  fame.    12-527. 


Of  water,  see  Waters. 


DIVOROE  AMD  SEPARATIOH. 

Desertion  as  affected  by  intimations  of 
a  possible  consent  to  the  renewal  of 
marital  relations  in  the  future,  12-' 
1391    (case  p,  1383) , 

• 

Compelling  wife  to  live  in  household  of 
husband's  mother  and  sisters,  who 
circulated  false  and  disreputable 
stories  about  her,  under  circumstances 
of  ostracism  and  disrespect,  and  re- 
fusing to  live  with  her  as  man  and 
wife,  as  desertion  and  cruelty. 
12-1383. 

Mental  anguish  and  unrelenting  neglect 
and  humiliation  as  cruelty.    12-1383. 


-♦-•- 


DOCVMENTART  EfVIDEHCE. 

See  Evidence. 


#»» 


DOOS. 


See  Animals. 


DOUl^LE   TAXATIOH. 


DISPUTED  DOCUMENTS. 


See  Taxes. 


Review  on  appeal  of  evidence  as  to  gen* 
uineness  of,    12'-212  (case  p.  199)  . 


.   DISSEISIN. 

See  Adverse  Possession. 


^•» 


DISTRICT    AND    PROSECUTING   AT' 

TORNETS. 

Argument  of,  see  Trial. 


DISTURBING  MEETING. 

Conduct  amounting  to  offense  of  disturb' 
ing  public  or  religious  meeting, 
12''0&0    (case  p,  043), 

Interruption  of  minister  in  the  midst  of  a 
sermon,  by  member  of  church,  to  cor- 
rect an  utterance  at  variance  with 
established  tenets  or  rites  of  such 
church.    12-648. 


DOWER. 

Dower  rights  of  wife  who  unites  with 
husband  in  mortgage,  1;^— 1347 
(case  p,  1334), 

Application  of  statute  subordinating  dow- 
er to  claims  for  purchase  money. 
12-1334. 

Right  of  wife  who  united  with  husband  in 
mortgage  to  have  the  personal  prop- 
erty of  her  husband's  estate  applied 
pro  rata  on  the  mortgage  debt  with 
all  others  of  its  class.    12-1334. 


DRATMEN. 

See  Truckmen  and  Draymen. 


DRUNKENNESS. 

As  affecting  criminal  responsibility,   see 
Criminal  Law. 


The  dash  in  eaeh  oitation  stands  for  AXJa. 

12  A.L.R.— 99. 
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VioluHtm  of  statute  or  ordinance  as  to 
operation  of  vehicle  while  intoxi- 
cated  as  affecting  violator's  right  to 
recover  for  negligence,     12^^00, 

Negligence  in  administering  anesthetic  to 
person  in  alcoholic  condition.  12-1487. 


DUB   PROCESS  OF  LAW. 

See  C!oNSTiTUTiONAL  Law. 


DWEIXIN6  HOUSE. 

What  included  in  devise  of  "house,** 
*' dwelling  house,"  or  the  like,  IZ^ 
1179  (case  p.  1172), 


See  Explosions  and  Explosives. 


Declaratory    judgment    as    to    right   to 
easement,     12-^90, 


EDUCATIOH. 

Control  of  education  of  child,  see  Infants. 


EIiECTZOH. 

Of  remedy,  see  Election  op  Remedies. 
Between   legal   rights  and  provisions  of 
will,  see  Wills. 


^•» 


EUBCTIOir  OF  REMEDIES. 

Effect  of  "bringing  action  under  state  law 
to  bar  subsequent  action  under  Fed" 
eral  Employers*  lAabiUty  Act,  or 
vice  versa,     12-^709, 

Exclusiveness  of  statutory  remedy. 
12-1172.  1412. 

Right  to  maintain  concurrent  actions  un- 
der hoth  the  state  and  Federal  Em- 
ployers' Liability  Acts  in  case  of 
death  of  employee  engaged  in  both 
interstate  and  intrastate  commerce. 
12-683. 

Election  by  injured  employee  to  take  ben- 
efits from  a  relief  department,  as 
waiver  of  right  to  maintain  common- 
law  action  for  the  injury.    12-469. 


ELECTIONS. 

Conferring  right  of  suffrage  upon. 
wotnen  as  qualifying  them  as  jurors^ 
12-^25  (case  p,  620)  . 


■^-♦« 


IX.ECTRICIT7. 

Right  of  electrical  company  to  diserim^ 
inate  against  a  concern  which  de- 
sires  service  for  resale,  12—327 
(case  p,  30^), 

Extortion  by  a  corporation  organised  to 
distribute  hydroelectric  power  as  jus- 
tifying discrimination  against  it  by 
the  generating  corporation  from 
which  it  secures  its  supply.    12-304. 

Proof  of  loss  of  profits  under  complaint 
for  discrimination  by  light  and  pow- 
er company.    12-390. 

Measure  of  damages  against  light  and 
power  company  for  discrimination  in 
rates.    12-390. 


ELECTRIC  LIGHTS. 

Right' of  electric  company  to  d4scrin%i^ 
note  against  a  concern  which  d^esires 
service  for  resale,  12*^27  (case  p, 
304) , 


EMANCIPATIOH. 

Of  infant,  see  Parent  and  Child. 


Variance  betvoeen  allegation  and  proof 
as  to  the  capacity  in  which  one 
charged  with  embezzlement  received 
the  property,  12^003  (case  p. 
697). 

Sufficiency  of  indictment  for.    12-597. 
Duty   to   give   charge   on   circumstantial 

evidence.    12-597. 
Evidence  of  other  crimes.    12-597. 


EMIJIEKT  DOMAIN. 

In  generaL 

Effect  of  taJUng  of  the  reversion  of  part 
of  leased  land  in  eminent  domain, 
on  the  right  to  recover  rent,  12^ 
830. 

Rule  that  municipality  having  power  of 
eminent  domain  stands  no  differently 
before  the  courts  than  a  private  cor- 
poration, clothed  with  the  same  rights. 
12-1495. 


Heavy  ItaUe  t^QO  i»  luied  for  aamatatioBSi  rosnam  type  for  o 
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What  ataj  be  takes. 

Bight  to  condemn  property  previouely 
condemned  or  purdhaaed  for  public 
tuse,  but  not  actuaUp  eo  used.  19^ 
1602   (case  p.  1405) . 

Test  of  whether  property  has  been  devoted 
to  a  public  use  so  as  to  be  exempt 
from  another  taking.     12-1495. 

Implication  from  statutory  grant  of  the 
power  of  eminent  domain  of  the  right 
to  take  property  already  devoted  to 
a  public  use.    lSS-1496. 

Necessity  that  one  relying  upon  legislative 
authority  to  condemn  land  already 
devoted  to  a  public  use  establish  such 
authority.    12-1495. 

Presumption,  where  language  of  statute 
conferring  power  of  eminent  domain 
is  general,  that  it  was  not  intended 
that  land  already  devoted  to  one  pub- 
lic use  should  be  taken  for  another 
use.    12-1495. 

Necessity  that  public  service  corporation 
show  that  it  cannot  conduct  its  busi- 
ness without  retaining  property 
sought  to  be  taken  by  another,  in 
order  to  defeat  the  second  taking* 
12-1495. 

Befusal  of  court  to  permit  property  al- 
ready devoted  to  one  public  use  to  be 
taken  for  another,  because  a  greater 
benefit  would  result  to  the  public 
from  such  taking.    12-1495* 


What   coastttates 
•patpeasatloa* 


a   taUag;   right   to 


ataiute  requiring  railroad  com^^ng  to 
oonstruct  and  maintain  pHvaMa 
oroesing  udthout  eompeneation,  iJd- 
927  (case  p.  224} . 

OonsUtuUonaUty  of  dig  or  town  plan* 
fUng   statutee   or   ordinanoeom 
979  (case  p.  099). 


♦-^ 


See  Master  and  Servant. 


^•» 


EQUAUTT. 

Of  immunities,  privileges  and  protection, 

see  Ck>NSTiTUTiONAL  Law. 
In  grrant  of  license,  see  Ligensb. 
In  taxation,  see  Taxes. 


SQUITABI£ 

See  EerropPEL. 


EQUITY* 

As  to  injunction,  see  Injunction. 
As  to  specific  performance,  see  Specific 
Pbrf(mimange. 

Necessiiy  of  leeeping  tender  good  in 
equity,     12-938    (case  p.  981). 

Refusal  of  injunction  to  restrain  one  from 
interfering  with  another  in  the  per- 
formance of  an  act  having  for  its 
purpose  the  violation  of  a  covenant, 
under  the  maxim,  that  "he  who  comes 
into  equity  must  come  with  clean 
hands.'^   12-1392. 


ESTHETICS. 

Constitutionality  of  city  or  toum,  plan- 
ning  statutes  or  ordinances.  12—679 
(case  p.  909) . 


Conveyance  of  property  subject  te,  see 

MORTGAOE. 


la  geaoral* 

Payment  of  check  by  the  drawee  as  basis 
for  estoppel  against  the  drawee  in 
favor  of  one  who  put  the  check  into 
circulation.    12-1079. 

By  ooatraot. 

Estoppel  of  one  party  to  contract  against 
public  policy  to  question  it  becaiuse 
the  other  party  has  parted  with  prop- 
erty, or  rendered  services  in  reliant 
upon  it     12-1060. 


BNUSTMEMT. 

In  Army  or  Navy,  see  Army  and  Navy. 


EHTicmo. 

Of  servant,  see  Master  and  Servant. 


By  negligence. 

Estoppel  of  drawee  of  forged  chetOc  or 
draft  to  recover  money  paid  thereon. 

12-1 loa. 

Estoppel  of  payee  of  check  paid  by  bank 
upon  the  unauthorized  indorsement  of 
her  agent,  from  holding  the  bank 
liable.     12-92. 


T^  dash  in  eaeli  eltation  stands  for  AJLB. 
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V 


EVIDENOE. 

Sufficiency  of  objection  or  exception  to, 

see  Appeal  and  Error. 
Prejudicial  error  as  to,  see  Appeal  and 

Error. 
Instructions  upon,  see  Trial. 

Jndloial  notice. 

Of  common  use  of  so-called  "silent  police- 
men" at  street  intersections.     12-328. 

Of  how  early  in  the  summer  dan^^er  of 
sunstroke  begins.     12-904. 

PreinmptioiLs  and  burden  of  proof. 

Necessity  of  proving  the  giving  of  stat- 
utory notice  of  the  injury,  in  action 
for  injury  caused  by  defective  street 
pavement.     12-453. 

Duty  of  attorney  suing  for  libel  to  prove 
extent  of  his  dam&ges.    12-1007. 

As  to  validity  of  statutes.     12-1121. 

Necessity  that  one  relying  upon  legisla- 
tive  authority   to   condemn   land   al« 

I  ready  devoted  to  a  public  use  estabt 
lish  such  authority.    12-1495. 

Authority  of  agent  to  indorse  negotiable 
paper.     12-102. 

Knowledge  of  owner,  of  defects  in  auto- 
mobile gratuitously  loaned  to  another. 
12-766. 

Presumption,  where  language  of  statute 
conferring  power  of  eminent  domain 
is  general,  that  it  was  not  intended 
that  land  already  devoted  to  one  pub- 
lic use  should  be  taken  for  another 
use.     12-1495. 

Presumption  of  malice  from  want  of  prob- 
able cause  in  action  for  malicious 
prosecution.    12-1227. 

Fraud  or  good  faith  in  the  acquisition  of 
watered  stock  acquired  as  fully  paid. 
12-437. 

Presumption  that  subscribing  witnesses 
to  will  told  the  truth  in  testifying 
that  they  saw  the  will  executed. 
12-199. 

Burden  of  proof  in  action  by  creditors  to 
recover  from  persons  acquiring  wa- 
tered stock  as  fully  paid,  the  unpaid 
amount.  12-437. 

Burden  of  proving  that  negligence  of 
surgeon  was  proximate  cause  of  death 
of  patient.     12-1487. 

—  as  to  negligence. 

AppUcability  of  date  Htatuict*  anil  rnleH 
of  laiv  as  to  prcHumption  antl  burden 
of  proof  an  to  negligence  in  actions 
under  Federal  Employers*  Liability 
Act.      12^09S, 

Res  ipsa  loquitur  a»  applied  to  automo^ 
bile  accidents,  12~tieH  (case  p. 
60S)..  . 

Presumption  of  negligence  of  surgeon 
from  fact  that  patient  died  under  the 
anesthetic.     12-1487. 

Presumption  of  negligence  in  administer- 
ing anesthetic  to  a  man  in  an  alcoholic 
condition.     12-1487. 


Burden  of  proof  as  to  negligence  in  action 
to  hold  surgeon  liable  for  death  of  his 
patient.    12-1487. 

Best  and  secondary  e^ldenoo. 

Admissibility  of  result  of  medical  clinics 
in  the  absence  of  anything  to  show 
how  they  came  into  existence  or  what 
field  they  covered.    12-593. 

Docnatentarj  oTideiice. 

Admissibility  in  action  for  libel  in  accus- 
ing attorney  of  fomenting  a  divorce 
suit,  of  the  complaint  sworn  to  by 
-  plaintiff  in  the  divorce  suit.    12-1007. 

Admissibility  in  criminal  case  of  letters  in 
handwriting  of  accused  found  in  his 
possession,  not  shown  to  have  any  re- 
lation to  the  offense  charged.   12-597, 


Parol  and  eztrincic  erldenco  conoem- 
ins  ivritlnss* 

Competency  of  parol  evidence  to  aiM>ir  a 
money  cotutideration  additional  to 
that  stipulated  in  a  tvriiten  contract, 
12-^64:    (case  p.  H49}, 

Opinions'  ajid*  conclnsions. 

Weight  of  opinion  evidence,  see  infra. 

Right  of  medical  expert  to  state  in  evi- 
dence how  he  accounts  for  the  large 
number  of  cases  of  a  particular  dis- 
ease which  another  expert  claims  to 
have  treated.    12-593. 

Competency  of  physician  in  general  prac- 
tice to  testify  as  an  expert  on  the 
question  of  insanity  of  accused. 
12-658. 

Result  of  comparisons  by  handwriting  ex- 
perts. 12-199. 

Allowing  witness  to  testify  to  his  conclu- 
sion as  to  one  of  the  ultimate  facts 
for  the  jury  to  determine.    12-1455. 

Confessions. 

Voluntary  character  of  admission  of 
guilt.     12-798. 

* 

Hearsay;  declarations;  res  sest». 

Evidence  in  action  for  injury  to  minor  em- 
ployee alleged  to  be  under  the  age  at 
which  the  statute  permits  his  employ- 
ment, of  his  statements  as  to  his  age 
when  seeking  employment.    12-120h. 

Relevancy  and  materiality. 

Sufficiency  of  objection   or  exception   to, 

see  APPEAL  AND  ERROR. 

Prejudicial  error  in  admitting  or  exclud- 
ing, see  Appeal  and  Error. 

I^ight  of  •plaintiff  in  libel  suit,  to  give  a 
biographical  sketch  of  himself. 
12-1007. 

Admissibility  of  evidence  on  question  of 
constitutionality  of  statute  providing 
for  destruction  of  trees  which  are 
hosts  to  fruit  pests.    12-1121. 


Heavy  italle  type  is  nsed  for  annotations;  ron&an  type  for  cases. 
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^  intent. 

Evidence  of  intoxication  to  show  abserlce 
of  design  to  kill  by  one  accused  of 
murder.    12-839. 

—  K^od  faltlt;  maliee* 

Good  faith  of  directors  of  mining:  corpora- 
tion and  one  transferring  claims  to 
the  corporation,  in  fixing  the  value  of 
stock  transferred  for  the  claim. 
12-437. 

Good  faith  or  malice  of  newspaper  in  pub- 
lishing a  libelous  statement.    12-1007. 

Admissibility  on  question  of  malice  in  ac- 
tion for  libel  of  evidence  of  other 
publications.    12-1007. 


—  criminal  eases. 

Sufficiency  of  evidence  to  sustain  convic- 
tion for  disturbing  religious  meeting. 
12-648. 

Sufficiency  of  evidence  to  sustain  convic- 
tion for  murder.    12-839. 

Admissibility  nnder  pleadings. 

Proof  of  loss  of  profits  under  complaint 

for  discrimination  by  light  and  power 

company.    12-390. 


Variance  between  indictment  and  proof, 
see  Indictment,  btc. 

In  action  for  slander.     12-1236. 


—  dan&ages. 

Evidence  as  to  physical  condition  of  broth- 
er of  plaintiff  upon  question  of  dam- 
ages to  property  owner  for  trespass 
by  agent  of  a  carrier  seeking  to  re- 
claim a  shipment  mistakenly  deliv* 
ered  on  the  property.    12-251. 

—  negligenee. 

Admissibility  under  Federal  Employers' 
Liability  Act  of  a  municipal  speed 
ordinance,  to  prove  contributory  neg- 
ligence of  injured  engineer.    12-688. 

—•similar  nets  or  faets. 

Proof  of  other  defatnaiory  siatetnetUa  in 
civil  action  for  libel  or  siander^  12^ 
1026  (case  p.  1007) . 

Other  accidents.     12-*328. 
Other  crimes.    12-267,  597. 

Weight,  effeet,  and  snfleieney. 

Sufficiency  of  evidence  to  show  that  will 
offered  for  probate  was  a  forgery. 
12-199. 

Value  of  testimony  of  handwriting  expert. 
12-199. 

Relative  value  of  expert  opinion  as  to 
handwriting  and  opinion  of  nonexpert 
witnesses  familiar  with  signature. 
12-199. 

Sufficiency  of  testimony  of  handwriting 
experts  that  will  offered  for  probate 
is  a  forgery,  to  overturn  testimony 
of  subscribing  witnesses  that  they  saw 
the  will  executed.    12-199. 

Sufficiency  of  cireumstaoees  showing  that 
subscribing  witnesses  testified  false- 
ly that  will  had  been  duly  executed, 
to  justify  rejection  of  the  will  with- 
out direct  proof  impeaching  them. 
12-199. 

—  negligenee* 

Sufficiency  of  evidence  to  sustain  verdict 
holding  grati:utous  bailee  liable  for 
negligence.     12-216. 


^•» 


EXCEPTIONS. 


To  raise  question  on  appeal,  see  Appeal 

AND  Error. 
Bill  ofy  see  Appeal  and  Error. 


EXCIitrSION. 


Of  alien,  see  Aliens. 


EXCLUSIVE  PRIVCLEOES. 

See  Constitutional  Law. 


EXECUTION. 

Levy  on,  see  Levy  and  Seizure. 


^•» 


EXECUTIVE  COMMITTEE. 

Authority  of  exet^tive  committee  to  in- 
dorse  and  transfer  commercial 
paper,     12^137. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

In  generaL 

Acceptance  of  renewal  note  made  or  in- 
dorsed hy  pereonal  representative  of 
obUgcr  in  original  paper  as  payment 
or  novation  of  that  paper »  12^1  S46 
(case  p.  1S42). 

Declaratory  judifments  in  matters  r0- 
specting  estates.     12^76. 

Right  of  executor  or  administrator  of 
lessee  to  reduce  into  possession  by 
actual  entry  the  interest  acquired  by 
the  lease.     12-819. 


Tlie  dasli  in  eaek  citation  stands  far  AXJU 
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Effect  of  offer  to  permit  credit  of  a  por- 
tion of  a  debt  to  the  estate  upon  a 
claim  against  the  estate  to  remove 
bar  of  limitations,  where  it  is  impos- 
sible to  make  the  allowance  because 
of  an  attorney's  lien  on  the  claim 
against  the  estate.    12-541. 

Claims  against  estate;  priority. 

Right  to  priority  of  claims  existing  at 
/  time  of  appointment  of  receivers  over 
!,  claims  accruing  after  such  appoint- 
ll        ment.    12-1542. 

Right  of  assignee  of  collateral  for  pay- 
ment of  debt  to  priority  in  payment 
out  of  the  proceeds  of  the  coUateraL 
12-1542. 

Distribution. 


Right  of  jury  to  consider  the  failure  of 
one  conducting  a  distributing  plant 
for  petroleum  products  to  explain  ex- 
plosion which  wrecks  neighboring 
buildings.    12-1297. 

Leaving  storage  plant  unguarded  and  per- 
mitting gasolene  to  run  from  it  into 
a  street.    12-1297. 

Liability  of  one  conducting  without  license 
a  plant  for  distributing  petroleum 
for  injury  to  neighoring  property  by 
explosion.    12-1297. 


EXPULSION. 

Of  pupil  from  school,  see  Schools. 


Declaration  of  rights  or  declaratory 
judgments  affecting  the  dis^rilmtion 
of  estates.    l»-77. 

Effect  of  agreement  by  an  executor  to 
settle  a  claim  of  an  heir  against  an 
estate  by  a  cash  payment  and  a  credit 
upon  a  debt  due  by  the  heir  to  the 
estate,  where  the  heir  had  agreed  to 
give  his  attorney  a  half  interest  in 
what  he  was  awarded  from  the  estate 
for  prosecuting  his  claim.    12-641. 


Of  note. 
Of  time. 


EXTEHSIOir. 

Bills  and  Nornss. 
Time. 


EXTORTIOH. 


Extortion  by  a  corporation  organized  to 
distribute  hydroelectric  power  as  jus- 
tifying discrimination  against  it  by 
the  generating  corporation  from 
which  it  secures  its  supply.  12-304. 


See  Damages. 


Exemption  from  taxation,  see  Taxes. 


#♦»■ 


EXPERT  TBBTntomr. 

t 

In  general,  see  Evidence. 

Weight  of  expert  testimony,  see  Evidence. 


♦♦• 


EXPLOSIOHB  AND  EXPLOSIVES. 

Regulation  of  ozplosiTes. 

Power  of  cities  and  towns  to  make  police 
regulations  for  erection  and  care  of 
buildings  used  for  distribution  of 
petroleum  products.    12-1297. 

Injuries  from  aeeldeutal  oxploslon* 


LiabUity  of  municipaMty  for  arrest  end 
detention  of  person  upon  ftUse  pre* 
tense  that  he  or  she  is  afflicted  wiih 
m  contagious  disease.  lS-v949 
fouae  p.  247). 

Liability  of  sheriff  for  false  imprisonment 
by  deputy.    12-970; 

Sufficiency,  as  against  general  demurrer, 
of  complaint  to  hold  sheriff  liable  for 
act  of  his  deputy  in  arresting  without 
warrant  where  grade  of  offense  is  net 
expressly  charged.    12-970. 

Venue  of  action  against  sheriffs  of  two 
counties  for  a  joint  tort  of  false  ar- 
rest and  imprisonment.    12-970. 


PARK  CROSSUrO. 

Duty  of  railroad  company  as  to, 

ROADS. 


PEDERAIt  OOVBTS. 


Violation  of  statute  or  ordinance  in  rela^ 
tion  to  explosives  as  ground  of  ac" 
tion  in  favor  of  one  injured  in  per* 

son  or  property  hy  explosion.     19^      State   courts   following  decisions   of, 
1809    (case  p.   1297).  COURTS. 


HeuTy  italie  type  Is  used  for  aiuiotationsi  romau  type  for  oases. 
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FEDERAX.  8UPBEME  COITRT. 

Supreme    Court    op    the    United 
States. 


FORICBR  JEOPARDY. 


HabiMff  of  parent  for  injury  inflicted 
&y  nUnor  ohUd  with  fiream^  left  oe- 
eeaoible  to  him.  19*^19  (oaee  p. 
S09). 


FOIiliOWnf G  TRUST  PROPERTY. 

See  Trusts. 


PORCIBU:  ENTRY  AKD  DETAIMSR. 

^ohU  UdlMity  of  husband  and  wife  for. 
29^1486. 


rORECIiOSURR 

Of  mortgage,  see  Mortgaob. 


POREXOH  CORPORATIOE8. 

See  Corporations. 


Of  insarance  policy,  see  Insurance. 
Of  lease,  see  Landlord  and  Tenant. 

The  law  abhors  a  forfeiture.    12*768. 


See  Criminal  Law. 


PRAUD  AND  DECEIT. 

Evidence  on  question  of,  see  Evidence. 

As  ground  for  collateral  attack  on  judg- 
ment, see  Judgment. 

Liability  of  principal  for  agent's  fraud 
or  wrong,  see  Principal  and  Agent. 

Liability  of  wife  for  husband's  fraud. 
19^1470t  1481. 

Right  of  broher  to  commissions  where 
principal  refuses  to  carry  out  con* 
tract  because  of  customer's  fraud  or 
misrepresentation.  19^1009  (case 
p.  lOOO) . 

Effect  of  misrepresentation  by  a  minor  of 
his  age  to  absolve  one  employing 
minor  under  statutory  age  from  li« 
ability  for  injury  to  him.    12-1208. 

Right  of  one  purchasing  real  estate  to 
rely  on  owner's  representations  as  to 
amount  of  rent  received.    12-1000. 

Fraud  as  basis  of  right  of  creditors  to 
compel  payment  of  balance  due  for 
stock  issued  as  fully  paid.    12-437. 


PREEDOM   OP   CONTRACT. 

See  Constitutional  Law. 


PREE  GAS. 

Belief  from  free  gas  covenant  in  lease* 
19^1398  (case  p.  1399)  . 

Specific  performance  of  covenant  to  fur- 
nish.   12-1398. 


^»» 


Payment  by  bank  of  forged  paper,  see 
Banks. 

Of  check,  generally,  see  Checks. 

Admissibility  of  opinion  evidence  as  to 
genuineness  of  handwriting,  see  Evi- 
dence. 

Weight  of  opinion  evidence  as  to  whether 
signature  is  genuine^  see  Evidence. 

Review  on  appeal  of  evidence  as  to  gen* 
uineness  of  handwriting.  19^919 
(case  p.  199). 

Sufficiency  of  evidence  to  show  that  will 
offered  for  probate  was  a  forgery. 
12-199. 


PRUIT  TREES. 

Diseases  of,  see  Plant  Diseases. 


PURNITURE  MOVERS. 

See  Truckmen  and  Draymen. 


GAS. 

As  to  gas  in  mines  generally,  see  Mines. 

Provision  for  free  gas  to  lessor  in  oil  and 
gas  lease  as  a  violation  of  the  law  re- 

?uiring  a  public  service  corporation  to 
umish   service    to   all,   upon   equal 
terms.     12-1392. 
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GABOI^ENE. 

Injury  by  explosion  of,  see  Explosion  and 
Explosives. 


GOOD  FAITH. 

Evidence  on  question  of,  see  Evidence. 


*•-»- 


€K>V£RNMEHT. 


Separation  of  powers  of, 
TiONAL  Law,  III. 


see  CoNSTiTU- 


— ♦♦ 


GRATUITOUS  BAIUBfi. 

Liability  of,  see  Bailment. 


GROSS  NEGUGEHCE. 

Question  for  jdry  as  to  gross  negligence 

of  gratuitous  bailee.    12-216. 
Definition  of.    12-238. 


"»•» 


GUARAIfTT. 

Of  right  to  life,  liberty,  and  property,  see 
Constitutional  Law. 

Binding  effect  of  gtiaranty  by  an  individ- 
ual, of  a  usurious  contract  of  a  cor- 
poration, which  cannot  defend  on  the 
ground  of  usury.     12-363. 


#♦» 


GUESTS. 

Who  are,  see  Innkeepers. 

Liability  for  injury   to  guest   in   lioftie. 
12-^087    (case  p,  9S2). 


Review  on  appeal  of  evidence  as  to  gen^ 
uineness  of.    12^212  (case  p,  199), 

Relative  value  of  expert  opinion  as  to 
handwriting  and  opinion  of  nonexpert 
witnesses  familiar  with  signature. 
12-199. 


LiabilHy  of  bailor  for  personal  injuries 
due  to  defects  therein.     1 2^780. 


Power  of  school  authorities  to  incur  ex- 
pense to  protect  health  of  school 
children,  see  Schools. 

lAabUity  of  ntuni4Hpality  for  arrest  and 
detention  of  person  upon  false  prc' 
tense  that  he  or  tiie  is  afflicted  trffh. 
a  contagious  disease.     12^249  (i 

p.  24:7)  . 


Necessity  of,  to  constitute  due  process 
law,  see  Ck>N8TiTUTioNAL  Law. 


of 


HEARSAY. 


See  Evidence. 


Duty  of  master  to  render  aid  to  servant 
stricken  by  the  heat.    12-904. 

Negligence  of  master  in  attempting  to 
remove  servant  who  has  been  strick- 
en by  the  heat.     12-904. 


Liability  of  property  owner  for  injury  to 
guest  who  falls  upon  an  unfastened 
rug  laid  upon  a  waxed  floor.    12-982. 


-♦♦ 


HEIRS. 

Dower  rights^  as  against  husband's 
heirs,  of  u>ife  who  united  u>ith  hus^ 
band  in  mortgage.     12^13(^, 


GUNS. 


See  Firearms. 


#•» 


HANDWRITING. 


Admissibility  of  opinion  evidence  as  to, 
see  Evidence. 


Im  geaeraL 

Municipal  regulation  of  street  railways^ 
see  Municipal  Corporations. 

Constitutionality  of  city  or  town  pUin* 
ning  statutes  or  ordinances.  l;9— 079 
(case  p.  669) . 


Heavy  italio  type  is  nsed  for  asaotatioiis;  romam  typa  for  eases. 
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I>efeotB;  liability  for  injnries  to  traT- 
elers. 

Liability  for  injury  due  to  negligent  driv- 
ing, see  Nbglioence. 

JLiability  for  injury  due  to  signal  guiiie" 
pottt  or  **9ilent  policeman**  in  street, 
12-^33  (ease  p.  32S)  . 

Violation  of  statute  or  iMrdinance  regu* 
lating  movements  of  vehicles  as  af' 
fecting  violator's  right  to  recover  for 
injury  resnUting  from  defect  in  high' 
ttay,     12^4SS    (case  p.  4S3) , 

Evidence  of  other  accidents  in  action  for 

injury.     12-328. 
Effect  of  delay  in  removing  obstruction  to 

travel  on  liability  for  injury.    12-328. 

«-aotiee  of  injvry. 

Necessity  of  proving  the  giving  of  stat- 
utory notice  of  injury.    12-463. 


HOMICIDE. 

la  geaeral. 

Effect  of  insanity,  drunkenness,  or  irresis- 
tible impulse,  see  Criminal  Law. 

As  to  defense  of  former  jeopardy,  see 
Criminal  Law. 

ft 

What  amounts  to  participation  in  homi* 
cide  on  part  of  one  not  the  actual 
perpetrator,  ir/io  teas  present  tcith' 
out  preconcert  or  conspiracy, 
12^27 S    (case  p.  207). 

Liability  for,  of  one  who,  immediately  aft- 
er the  fatal  blow  was  struck  by 
another,  assisted  in  burying  the  body 
in  a  grain  bin,  which  tended  to  hasten 
death.     12-267. 

Sufficiency  of  evidence  to  sustain  sonvie- 
tion  for  murder.     12-839. 

I>oliboratioa$  malioo« 

JBffect  of  voluntary  intaxieatioh> 
iJ9-«75,  S77. 


Duty  to  instruct  on  manslaughter,  on  trial 

for  murder.    12-658. 
Effect  of  passion  without  provocation  to 

justify     homicide    or    manslaughter. 

12-662. 


HOR8C8. 

In  general,  see  Animals. 

Liability  of  iMilor  &f  horse  for  personal 
injuries,     12^773, 


See  Innkeepers. 


^•» 


HOURS  OF  LABOR. 

See  Master  and  Servant. 


HOtrSE. 

What  included  in  devise  of  *'house,** 
**dwelling  house,*'  or  the  like. 
12^1X79   (case  p,  il72). 


♦  •» 


HOUSE  OF  nX  FAME. 

See  Disorderly  Houses. 


HUSBAND  ANB  WIFE. 

As  to  divorce,  see  Divorce  and  Separa- 
tion. 
As  to  marriage,  see  Marbiaoiv 

Wife's  liabiUtios. 

Liability    of   trife    for    husband's    torts, 
12^14:S9    (case  p.   14SS) , 


Correctness  of  instruction  defining  malice. 
12-668. 

Duty  of  court  to  cover  in  instructions  in 
prosecution  for  murder,  fact  that  the 
malice  necessary  to  guilt  must  have 
been  without  legal  justification  or  ex- 
cuse.   12-658. 

Wkile  engaged  in,  vAlawfnl  aet. 

Killing  by  an  act  of  violence  done  in  fur- 
therance of  rape  as  murder.    12-846. 

mriuit  redvees  erime  to  maaslangltteY. 

Effect  of  voluntary  intoxication,  12^379 
(casern  pp.  839,  340) . 


Property  rights. 

Declaratory    judgment    as    to    property 

rights.    12-^0. 
Liability  of  community  for  acts  of  hus' 

band     or    tcife    as    public     official. 

12-^37    (case  p.  333). 

Coatraets  betwoom. 

Declaratory  judgment  construing  agree' 
ment  between  husband  and  tcife 
pending  divorce*    i2~^0. 

Effect  of  agreement  beticeen  parents  as 
to  religious  education  atul  nurture 
of  child.     12^1163   (case  p.  1140). 
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Bffeet  of  antenuptial  agreement  as  to  i*e- 
ligUms  education  and  nurture  of 
children.     12^1X53  (case  p.  1140). 
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HTBROXXECTBIC  POWER. 

See  Electricity. 


nOEHTITT. 

Identity  of  offenses  in  plea  of  former  Jeop- 
ardy, see  Criminal  Law. 


♦  •» 


nXEOITIMACT. 

Declaratory  judgment  as  to  tegiHmaey, 

i»-se. 


House  of,  see  Disorderly  Houeobs. 


XXX  TBSATMEIIT. 


As  fl^roiind  for  divorce, 
Separation. 


see  Divorce  and 


As  excuse   for  nonperformance  of  con- 
tract, see  Contracts. 


^•» 


IMVUTJSD  HOTICB. 


See  Notice. 


IHATTEHTIOH. 


What  is  **aecidenV'  within  provision  of 
bond  or  contract  indemnifjfing 
against  damage  or  injury  to  person 
or  property  by  accident  in  perform^ 
ance  of  building  or  construction 
contract.    lZ-^1409  (case  p.  14:04) . 


mDEPENDElIT  OOlfT&ACTOBS. 

Employer's  liabili^  for  negligence  of. 
Master  and  Servant. 


♦  •» 


mDICTMEHT,    IHFOBMATIOir    AMU 


Variance  between  allegation  and  proof 
as  to  the  capacity  in  whi4^  one 
charged  with  embezzlement  received 
the  property.  12^003  (case  p. 
697). 

Treating  use  of  the  word  "employee"  in 
an  indictment  for  embezzlement 
against  "clerk  and  employee,"  as  sur- 
plusage.   12-597. 

For  cattle  stealing.    12-79& 


Of  note,  see  Bills  and  Notes. 


XHBIXBTBIAI.     WOBKSB8 

WOBIJD. 

See  L  W.  W. 


Ol*     THE 


IKEVITABI.E   ACCIDENT. 

A%  excuse  for   nonperformance   of  eon- 
tract,  see  Contracts. 


Of  Juror  as  ground  for  new  trial,  see  New 
Trial. 


INCOMPETEHT  PER80H8. 

Opinion  evidence  as  to  sanity,  see  Evi- 

•  IffiNCB. 

IHity  of  carrier  to  other  passengers  re- 
specting  transportation  of  insane 
passenger.     12-^242    (case  p.  23S) . 


INFAIITS. 

Employment  of,  see  Master  and  Servant. 

Belation  of,  to  parent  generally,  see  Par- 
ent AND  Child. 

Emancipation  of  infant,  see  Parent  and 
Child. 

Edveatioai  religiovs  indalMc* 

Bffeet  of  agreement  between  parents  as 
to  religious  education  and  nurtmre 
of  chad.     12-1163   (case  p.  1146). 


Heavy  italie  type  is  ««ed  for  aiuiotatioiui;  ro; 
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Right  of  parent  by  adoption  to  control 
education  of  child.    12-1146. 

Control  of  courts  over  religioua  training 
of  children.    12-1146. 

Support. 

OUigation  to  support  emancipated  child. 
12<-924. 

Question  whether  parent  is  under  obligar 
tion  to  rapport  his  twenty-year-old 
son  within  the  meaning  of  Workmen's 
Compensation  Act  where  son  has  en* 
listed  in  the  military  service.    12-924. 

Ovstody. 

Effect  on  custody  of  <^Ud  of  agreement 
between  parents  aa  to  Us  reUgiotts 
education  and  nurture.  12^1163 
(case  p.  lt^0). 

Effect  of  religious  views  in  dispute  as  to 

custody.    12-1146. 
Right  of  parent  to  custody  until  shown 

to  be  unfit.    12-1146. 
Effect  of  adoption  to  confer  the   same 

right  to  custody  of  child  as  natural 

parents  have.    12-1146. 


mrOBBCATIOH. 

For  criminal  offense,  see  Indictment,  bt& 


Effect  of  failure  of  a  woman  to  register 
to  prevent  her  being  a  guest.    12-255.i 

Liability  of  hotel  keeper  for  loss  of  bag- 
gage of  a  boarder  which'  was  delivered 
to  the  porter  for  transportation  from 
the  boarder's  room  to  the  office. 
12-255. 

Difference  in  measure  of  care  required  of 
a  hotel  keeper  in  protecting  tne  prop- 
erty of  a  guest  and  that  required  in 
case  of  one  renting  a  room  by  the 
month.     12-255. 


mSANITT. 

See  Incompetent  Pbbsonb. 


ZHBOIiVEirOT. 

Of  bank,  see  Banks. 

Of  corporations  generaUy»  see  Corpora- 
tions. 
As  to  receivers,  see  Bbceivers. 


Dower  rights  of  wife  who  united  with 
huMband  in  mortgage  where  the 
mortgage  is  declared  void  as  an  il- 
loffoi  preference,     l^^XadS, 


miUKOTIOH. 
la  genoraL 

Against  nuisance,  see  Nuisances. 

Refusal  of  injunction  under  the  maxim 
that  ''he  who  comes  into  equity  must 
come  with  clean  hands."    12-1392. 

Against  strike  for  an  unlawful  purpose. 
12-1067. 

Prelimimary  aad  intorloevtovy  Injano* 


Mule  against  collateral  attach  aa  appli^ 
cable  to  temporarg  injunction. 
12^1ie(i  (case  p.  Ii57>. 

What  constitutes  collateral  attack  on  tem- 
porary restraining  order.     12-1157. 

Collateral  attack  on  temporary  injunction 
on  ground  of  collusion.    12-1157. 

Right  of  person  who  was  a  stranger  to  a 
temporary  restraining  order,  but  who 
subsequently  acquired  the  titie  af- 
fected by  it,  to  assail  the  order  collat- 
erally.    12-1157. 


IHBPECTIOH. 

lAabiUty  of  public  officers  for  kilUng  or 
injuring  animals  while  acting^  or 
professing  to  act,  under  a  statute  in 
relation  to  the  inspection  or  destruc^ 
tion  of  Uve  stock.  12^734  (case  p. 
729). 


^»» 


IHBTRtrOTXOHB. 


See  Tbial. 


xirsimAiioB. 


In  generaL 


Validity  under  insurance  statute,  of  eon* 
tract  providing  that  acceptance  of 
benefits  from  relief  dssodation  shall 
bar  action  against  employer, 
12-^87, 

Declaratery  order  as  ta  vaiidUy  of  imsur* 
ance  policy.    12-^3.  * 

IHITKEEPEBS. 

Betation  of  innkeeper  and  guest  as  of" 

fected  by  payment  for  aecomm.oda"  Right  of  insuramee  agent  selling  on  <wm- 

tion  by  week,   month,   or  the  like.  mission   as   affected   by   reftisal    of 

12-^201   (case. p.  2SS).  company  to  issue  policy.    12^1  <il.    | 
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Forfeitnre. 

The  law  abhors  a  forfeiture.    12-758. 

Availability  of  equities  in  proceedings  to 
forfeit  mutual  benefit  certificate. 
12-758. 

Insignificance  of  amount  Of  a  tax  illegally 
sought  to  be  included  in  a  mortuary 
assessment  as  rendering  it  ineq- 
uitable to  avoid  a  forfeiture  of  the 
certificate  for  nonpayment  of  the  as- 
sessment because  of  the  inclusion  of 
such  tax.     12-758. 

Premiums  and  assessiiieats. 

Forfeiture  for  nonpayment,  see  supra. 

Liability,  of  one  who  undertakes  to  pay 
insurance  premiuma  for  another, 
12^222    (case  p,  210) . 

Including  tax  in  assessment  or  pretnium. 
12-^765    (case  p.  76S) . 

Aisignmeat  of  policy. 

Declaratory  judffment  as  to  validity  of, 
12S3. 


INTENT. 

As  element  of  crime  generally,  see  Crim- 
inal Law. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Admissibility  of  evidence  as  to,  see  Evi* 

DENCE. 

To  ifonvert  property  to  one's  ottn  use,  or 
to  the  use  of  a  third  person ,  as  ele» 
ment  of  larceny,  12'^04^  (case  pi 
798), 


INTEREST. 

Usurious  interest,  see  Usury. 

Necessity  of  keeping  tender  good  in 
equity  to  stop  interest,  X2—0&3 
(case  p.  931) . 

Validity  and  effect  of  anticipatory  provi' 
sion  in  contract  in  relation  to  rate 
of  interest  M  the  event  of  default, 
X2S67   (case  p,  363)  . 

When  interest  begins  to  run  on  amount 
withdrawn  from  insolvent  bank  as  an 
illegal  preference.    12-833. 


INTERIiOOlTTORT   INJUNCTION. 


See  Injunction. 


«#-•- 


INTERSTATE   COMMERCE. 

See  Commerce. 


INTOXICATING  UQUORS. 

Validity  of  statute  or  ordinance  vesting 
discretion  as  to  license  for  sale  of 
liquor  in  public  officials  irithout  pre- 
scribing  a  rule  of  action,     12'~1^S3, 


INTOXICATION. 


See  Drunkenness. 


♦  •» 


INVESTMENTS, 

By  trustee,  see  Trusts. 


♦^ 


INVITEE. 

Duty  of  owner  of  premises  to,  see  Nbcsu- 
gence. 


I.  w.  w. 

Exclusion  or  deportation  of,     12^199 • 


"♦^ 


See  Criminal  Law. 


JOINBER. 

Of  causes  of  action,  see  Action  or  Surr. 


JOINT    CREDITORS   ANB   DEBTORS. 

Joint    liability    of    uHfe    for    Huaband^s 
torts,     12-14:79, 


♦^ 


JOINT    TENANTS. 

In  general,  see  Cotenancy. 

Distinction  between  the  estate  of  joint 
tenants  and  the  estate  of  tenants  in 
common.    12-819. 


■♦-•- 


JUDGMENT. 

On  appeal,  see  Appeal  and  Error. 
Deficiency  judgement  on  foreclosure. 
Mortgage. 

Deelaratovy  Jvdsmeats. 
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De^aration  of  rights  in*  detOaratarif 
iudffments,      IS'-^Si     (eases    pp.    1^ 

Collateral  attack. 

Kule  against  collateral  attack  as  applU 
cable  to  temporary  injunction, 
issues   (case  p.  1XS7). 

Definition  of  collateral  attack.    12-1157. 

Attempt,  in  action  to  cancel  tax  bill  for 
a  street  improvement,  to  defeat  the 
effect  of  a  temporary  injunction 
against  the  work  as  an  extension  of 
the  time  for  completion  of  the  work, 
as  a  collateral  attack  on  the  restrain- 
ing order.    12-1167.  ' 

Collateral  attack  on  temporary  injunction 
on  ground  of  collusion.    12-1157. 

Right  of  person  who  was  a  stranger  to  a 
temporary  restraining  order,  but  who 
subsequently  acquired  the  title  affect- 
ed by  it,  to  assail  the  order  collateral- 
ly.   12-1157. 

What  matters  eonelvded  by. 

Effect  of  decree  adverse  to  plaintiff  in 
suit  in  which  title  to  property  is 
claimed  by  inheritance  and  under  an 
alleged  trust,  on  plaintiff's  right  to 
maintain  a  second  suit  against  the 
same  defendant  for  vindication  of 
title  to  a  part  of  the  same  property, 
vested  in  the  former  by  a  devise. 
12-1172. 

Relief  against* 

Right  to  review  order  denying  plaintiff's 

application  to   vacate   the  judgment 

'  and  for  leave  to  amend  his  complaint, 

where  no  appeal  is  taken  from  the 

order.    12-1068. 


JUDICIAI.  NOTICE. 


See  Evidence. 


JUDICIAL  8AIJ5. 


Foreclosure  of  mortgage,  see  Mortgage. 


-#-•- 


JURY. 

Ib  general  I  right  to. 

Conduct  of  juror  as  ground  for  new  trial, 

see  New  Trial. 
Questions  for,  see  Trial. 

Appiicahiiity  of  state  statutes  permitting 
verdicts  hy  less  than  twelve  juryman, 
to  actions  under  Federal  Em^ployers' 
lAahiUty  Act,     119^713. 


Effect  on  validity  of  statute  providing  for 
destruction  of  trees  as  a  nuisance  of 
failure  to  provide  for  jury  trial. 
1^1 12L 

Impaneliagi  competeney* 

Plea  of  former  jeopardy  or  of  former 
conviction  or  acquittal  where  jury 
teas  not  sworn.  12^1000  (case  p. 
1003) . 

Confei'ring  right  to  suffrage  upttn 
women  as  qualifying  them  as  jurors, 
12-^26   (case  p.  S20) . 

Qualifications  of  jurors  as  matter  of  leg- 
islative control.    12-520. 


♦^ 


JUSTICE  OF  THE  PEACE. 

Effect  on  liability  for  malicious  prosecU' 
Hon  of  acting  on  advice  of, 
12^1230    (case  p.  1227) . 


JUSTIFICATION. 

Necessity  of  pleading.    12-251. 


KNOWLEDGE. 


See  Notice. 


♦♦ 


Effect  of  delay  in  reporting  forgery  on 
right  of  drawee  of  forged  check,  or 
draft  to  recover  money  paid  thereon, 
12^1109, 


I.ANBIX>RD   AND   TENANT. 

Ezisteaee  of  relatioa. 

Existence  of  relation  of  landlord  and  ten- 
ant between  the  lessee  of  one  tenant 
in  common  And  the  other  tenants  in 
common  of  the  lessor.     12-819. 

Lease. 

For  oil  or  gas,  see  Mines. 

Declaratory  judgment  as  to  construction 
of  lease.     12-^2, 

Definition  of  lease.    12-819. 

When  lease  becomes  an  estate.    12-819. 

Nature  of  interest  acquired  by  lessee  upon 

execution  of  a  lease.    12-819. 
Right  at  common  law  to  create  an  estate 

for  years  by  a  lease  without  actual 

entry.    12-819. 


Tlie  da«k  ia  eaoli  eitatioa  staads  for  A.UR. 


1582 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[12  A.L.R. 


Effect  of  death  of  lessor  before  the  lessee 
enters  on  the  validity  of  the  lease. 
12-819. 

Tax  on  lessee's  interest  in  lease.    12-552. 

Lease  of  land  by  all  the  tenants  in  com- 
mon as  one  lease  by  all  of  them  of  the 
land  in  its  entirety,  or  as  several 
leases  by  the  tenants  in  common  of 
their  undivided  and  respective  shares. 
12-819. 

Right  of  one  tenant  in  common  without 
consent  or  ratification  of  his  cotenants 
to  lease  all  or  any  particular  part  of 
the  land.    12-819. 

Validity,  as  against  the  tenant  executing 
it,  of  a  lease  by  one  tenant  in  com- 
mon in  which  the  other  cotenants  do 
not  join.     12-819. 

—  ooTenants. 

Forfeiture  for  breach  of  covenants,  see 
infra. 

Division  of  the  premises  by  the  lessor^ 
or  the  creation  of  undivided  inter' 
ests  thet*einf  as  affecting  the  enforce^ 
mettt  of  the  lessee's  covenants, 
12-^26   (case  p.  S19). 

Lessee's  covenants  as  joint  and  indivisible 
under  a  lease  executed  jointly  by  all 
of  several  cotenants.     12-819. 

—  termination;  forfeiture. 

Termination  by  notice  to  quit,  see  infra. 

Effect  of  breach  of  covenant  Or  condition 
automatically  to  terminate  lease. 
12-819. 

Right  of  tenant  to  set  up  his  own  default 
in  order  to  terminate  the  lease. 
12-819. 

Right  of  tenant  in  common  to  act  as  agent 
for  his  cotenant  in  enforcing  a  for- 
feiture of  the  lease.    12-819. 

Right  of  less  than  all  the  heirs  of  a  de- 
ceased landlord  to  enforce  a  for- 
feiture of  the  lease  for  violation  of 
the  lessee's  covenants.     12-819. 

Waiver  of  forfeiture.    12-819. 

^  assignment. 

Declaratory  judgment  as  to  validity  of 
assigntnent,      i^— 54. 


Division  of  the  premises  by  the  lessor, 
or  the  creation  of  undivided  inter^ 
est  therein  as  affecting  the  enforce^ 
ment  of  the  lessee's  covenant. 
12-^20    (case  p.  S19). 

Effect  of  death  of  lessor  before  the  lessee 
enters  on  the  latter's  right  to  take 
possession.     12-819. 

Right  of  lessee,  or,  in  case  of  his  death,  of 
his  executor  or  administrator  to  re- 
duce into  possession  by  an  actual  en- 
try the  interest  acquired  under  the 
lease.    12-819. 

Implied  obligation  of  landlord  not  to  in- 
terfere with  tenant's  use  and  occupa- 
tion of  leased  premises.     12>155. 

Right  of  owner  Of  adjoining  buildings  one 
of  which  is  in  possession  of  tenant  to 
remove  the  other.    12-155. 

Liability  of  receiver  for  collapse  of  wall 
of  leased  building  due  to  the  removal 
of  an  adjoining  building  by  the  land- 
lord before  his  property  passed  into 
the  hands  of  the  receiver.    12-155. 

Lessee  of  one  tenant  in  common  by  a  lease 
in  which  the  other  tenants  did  not 
join  as  a  trespasser  as  to  such  other 
tenants.    12-819. 

Repairs. 

Division  of  the  pvem.ises  by  the  lessor, 
or  the  creation  of  undivided  inter^ 
est  t/iere/n,  as  affecting  the  enforce^ 
ment  of  the  lessee's  covenant  to 
repair,      12-^831, 

Landlord's  duty  to  make  repairs.    12-155. 

Rent. 

Under  oil  and  gas  lease,  see  Mine& 

Division  of  the  premises  by  the  lessor, 
or  the  creation  of  undivided  inter' 
est  therein,  as  affecting  right  to  re- 
cover rent.      12-S23. 

Authority  of  agent  authorized  to  collect 
rent  to  indorse  negotiable  paper  re- 
ceived in  payment  thereof.    12-102. 

Right  of  one  purchasing  real  estate  to 
rely  on  owner's  representations  as  to 
amount  of  rent  received.    12-1000. 


Right  of  less  than  all  the  heirs  of  a  de- 
ceased landlord  to  enforce  a  forfeiture 
of  the  lease  for  breach  of  lessee's 
covenant  not  to  assign  or  sublet. 
12-819. 

Rights  and  liabilities  of  parties  gen- 
erally. 


Re-entry;   reeoTery   of  possession. 

Terminating  lease  for  breach  of  covenant 
by  re-entry.    12-819. 

Necessity  that  notice  to  terminate  month- 
ly tenancy  make  it  terminate  at  the 
end  of  the  month.    12-1166. 

Effect  of  notice  to  tenant  from  month  to 
month  to  quit  "by  April  30."  12-1166. 


Change  of  pfiysical  conditions  on  prop- 
erty  of  landlord,  other  than  that 
leasedf  as  affecting  the  rights  and 
liabilities  of  landlord  and  tenant. 
12—100    (case   p.    1&6) . 


Transfer  of  roTorsion. 

Right  of  less  than  all  the  heirs  of  a  de- 
ceased landlord  to  enforce  a  for- 
feiture of  the  lease  for  violation  of 
the  lessee's  covenants.    12-819. 
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lAHOtTAOE. 
Aa  a  trespass.    12-261* 


Admissibility  in  evidence,  see  Evidengb. 


Indictment  for,  see  Indictment,  etc. 

intent  to  convert  property  to  one'a  oum 
use  or  to  the  use  of  third  pereon  as 
element  of  larceny,  12^^04  (case 
p.    79S). 

Definition  of.    12-798. 

Sufficiency  of  asportation.    12-798. 

Killing  of  steer  with  felonious  intent, 
dragging  the  carcass  from  the  spot 
where  killed,  and  then,  in  fear  of  de- 
tection, abandoning  it    12-798. 


I.ATEBAL   SUPPORT. 

Change  of  physical  conditions  on  prop' 
erty  of  landlord  other  than  that 
leasedf  affecting  the  lateral  support 
of  the  leased  premises^     12^XG3, 


XiAUNDIlIES. 

Investing:  administrative  officer  with  dis- 
cretion as  to  issuance  of  license  for. 
12-1424. 

Validity  and  reasonableness  of  ordinance 
defining  a  public  laundry.    12-1424. 


I.AW   OF  THE  ROAD. 

Violation  of  statute  or  ordinance  as  to, 
as  affecting  violator's  right  to  re- 
cover  for  negligence*  19-^6S  (case 
p.  4:63) . 


^•» 


In  general,  see  Landlord  and  Tenant. 
Oil  or  gas  lease,  see  Mines. 


LEGISLATURE. 

Delegation  of  power  by,  see  Constitution- 
al Law. 
Relation  of  courts  to,  see  Courts. 
Power  as  to  court,  see  Courts. 


LEGITIMACT. 


LEVY  AND  SEIZURE. 

Effect  of  levy  upon  property  sold  condi- 
tionally upon  a  judgment  against 
the  conditional  vendee,  as  against  the 
vendor's  assignee  for  value  of  the 
conditional  sale  contract,  who  took 
possession  before  the  rights  of  the 
creditor  attached.    12-500. 


See  Illbgitimacy. 


UREI.  AND   SIiAlfDER. 


Wlio  liable. 

Joint  lidMlity  of  toife  in  ease  of  eom^ 
mission  of  separate  slanders  by 
husband  and  wife.     12^X479. 

Wliat  aetioiiable;  privilege. 

Privilege  in  reports  or  statements  about 

school    pupils*      12—147     (case    p. 

144). 
Testimony   of  witness  as  btisis  of  civU 

action      for      damages.        12—1247 

(cases  pp.  1236,   1240), 

Entry  in  school  register  that  pupil  "was 
ruined  by  tobacco  and  whisky.'' 
12-144. 

Slander  of  title. 

Liability  of  wife  for  slander  of  title  by 
husband  while  acting  as  agent  or 
servant  of  wife.     12—1477. 

Actions. 

Damages,  see  Damages. 
Evidence  on  question  of  malice,  see  Evi- 
dence. 

Vroof  of  other  defamatory  statements  in 
civil  action  for  libel  or  slander. 
12—102e   (case  p.  1Q07). 

Sufficiency  of  objection  to  reserve  ques- 
tion for  review  on  appeal.    12-1007. 

Permitting  attorney  suing  for  libel  to 
appear  as  his  own  attorney  and  argue 
the  case  to  the  jury  where  he  is  rep- 
resented by  other  counsel.    12-1007. 

Duty  of  attorney  suing  for  libel  to  prove 
extent  of  his  damages.    12-1007. 

Variance  between  pleading  and  proof. 
12-1236. 

Admissibility  in  action  for  libel  in  accus- 
ing an  attorney  of  fomenting  a 
divorce  suit,  of  the  complaint  sworn 
to  by  plaintiff  in  the  divorce  suit. 
12-1007. 
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LIMITATIOM   or  ACTIONS. 


Rigrht  of  plaintiff  in  libel  suit  to  give  a 
biographical  sketch  of  himself. 
12-1007. 

Necessity  of  proving  malice.    12-1007. 


♦^ 


UCEN8E. 

la  s^AA'aL 

Invalid  contract  of  unlicensed  foreign 
corporation,  see  Cchiporations. 

For  sale  of  liquor,  see  Intoxicating 
Liquors. 

Validity  of  statute  or  ordinance  vesting 
discretion  as  to  license  in  public  of' 
ficials  without  prescribing  a  rule  of 
action,  12''143&  (cases  pp.  1424, 
1428). 

Liability  of  one  conducting  without  li- 
cense a  plant  for  distributing  petro- 
leum for  injury  to  neighboring 
property  by  explosion.    12-1297. 

ReToeation. 

Validity  of  provision  for  revocation  of 
license  by  commissioner  of  public 
safety,  in  his  discretion,  with  right  of 
appeal  to  the  city  council.    12-1428. 


Adverse  possession,  see  Adverse  Posses- 
sion. 

Effect  of  state  statute  extending  titne  for 
coniniencement  of  a  new  action  after 
an  action  has  been  dismissed  other* 
teise  than  on  Uie  uierits,  on  action 
under  Federal  Employers*  Liability 
Act.     12^710, 

Vnacf^pted  offer  to  compromise  debt  as 
tolling  or  removing  bar  of  Statute 
of  Limitations.  12-^44  (cane  p. 
641). 

Effect  of  offer  to  permit  credit  of  a  por- 
tion of  a  debt  to  the  estate  upon  a 
claim  against  the  estate  to  remove 
bar  of  limitations,  where  it  is  im- 
possible to  make  the  allowance  be- 
cause of  an  attorney's  lien  on  the 
claim  against  the  estate.     12-541. 


XJQUIBATEB   DAMAGES. 


See  Damages. 


#•» 


lilCENSEE. 

Duty  of  owner  of  premises  to,  see  Negli- 
gence. 


Liability  of  liveryman  for  personal  in* 
Juries  due  to  dangerous  propensities 
of  horse  or  to  defects  in  carriage  or 
harness.     12^773. 


XJEH. 

Of  attorney,  see  Attorneys. 

Necessity    of    Jceeplng    tender    good    in 
equity  to  discharge  lien.     12^960. 


♦  •» 


UFE  TENAKTB. 

Declaratory  judgment  as  to  rights  and 
powers  of  life  tenants.     12-^6, 

Right  to,  and  effect  of,  partition  of  iin- 
divided  interests  held  respectively  in 
fee  and  in  life  estate,  with  remain* 
der.     12-'e44   (case  p.  041), 

Effect  of  partition  suit  by  life  tenant  on 
estate  in  remainder,  in  the  absence  of 
.a  statute.     12-641. 


♦^ 


LIGHT. 

Change  of  physical  conditions  on  prop* 
erty  of  landlord  other  than  that 
leasexl,  affecting  the  light  of  the 
leased  premises.     12—163, 


IiOAJI  A880CIATIOH. 

See  Building  and  Loan  Association& 


"♦^ 


IiOAHfl. 

Usury  in,  see  Usury. 

Liability  of  lender  of  chattel  for  person* 
al  injuries  due  to  defects  in  subject 
of  loan.     12—793    (case  p.  766). 


LOCAIi  OPTION. 

As  to  whether  a  statute  providing  for 
the  destruction  of  trees  infected  with 
cedar  rust  shall  be  enforced  in  any 
particular  section  of  the  state. 
12-1121. 


I.08S  OF  PROFITS. 

As  element  of  damages,  see  Damages. 
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MAOISTBATB. 

See  Justice  op  thb  Peacb. 


MAKSLAtrOHTER, 


See  Homicide. 


As  element  of  crime  generally,  see  Crim- 
inal Law. 
Belevancy  of  evidence  as  to,  see  Evidence. 

Necessity  of  proving  malice  in  action  for 
libel.     12-1007. 


MAIiICIOUS  ABBBST. 


MARRIAGIL 

As  to  divorce,  see  Divorce  and  Separa- 
tion. 

Declaratory  Judgment  ma  to  validity  of. 
12-^6, 


#•» 


MARRIEB  WOMEN. 


Liability  for,  see  False  Imprisonment.         See  Husband  and  Wife, 


«•-»■ 


^•» 


BfAUCIOUS    PROBECUTIOH. 

Liability  of  wife  for  malicious  proaecu* 

tion  by  husband.     12^1476,  1484. 
Acting  on  advice  of  justice  of  the  peace, 

magistrate,     or    layman,       12—1230 

(cane  p.   1227), 
Testitnony   of   witness  a«   basis   of  civil 

action     for     tnalicious     prosecution, 

t2-12fi9. 

Effect  on  liability  for  malicious  prosecu- 
tion of  failure  to  charge  a  crime  in 
the  original  affidavit,  where  such 
charge  is  made  in  an  amended  affida- 
vit.   12-1227. 

Presumption  of  malice  from  want  of  prob- 
able cause.    12-1227. 


IfArPRACTIOE. 

See  Physicians  and  Surgeons. 


*•"»- 


MAKDAMUB. 

Effect  of  demurrer  ore  tenus  to  a  petition 
for  mandamus  to  admit  all  the  allega- 
tions of  the  petition.    12-304. 

To  compel  public  service  corporation  to 
furnish  service  without  discrimina- 
tion in  rates.    12-304. 

Sufficiency  of  petition  for  mandamus  as 
against  demurrer  ore  tenus.  12-304. 
.  What  admitted  by  demurrer  to  applica- 
tion.   12-304. 


Liability  of  marshal  or  his  bond  for  the- 
defaults  and  misfeasances  of  his  im- 
sistants  or  deputies,     12^9S1, 


MARSHALING   ASSETS. 

Right  of  wife  who  united  with  husband  in. 
mortgage  to  have  the  personal  prop- 
erty of  her  husband's  estate  applied 
pro  rata  on  the  mortgage  debt  with 
all  others  of  its  class.    l£-1334. 


MASTER  AND  SERVANT. 
In  genoraL 

Declaratory  judgments  in  matters  affect" 
ing  employer  and  employee,    12~^0* 

Constitutionality  of  child  labor  laws, 
12^1210   (case  p,  1208). 

Wages. 

Constitutionality    of    statute    regulating- 
the     time     of    payment     of     wages, 
12^012  (case  p,  eOO) , 

Constitutionality  of  minimum  wage  stat- 
utes for  minors.     12^1226, 

Hoiirs  of  labor. 

Constitutionality  of  statutes  limiting 
hours  of  labor  of  children,  or  pro* 
hibiting  labor  at  certain  times. 
12-1224, 


Definition  of.     12-216. 


Discharge. 

Discharge  of,  or  refusal  to  reinstate,  an- 
employee,  as  justification  for  striHe, 
12-1O&0    (case  p.  10S7). 
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Right  of  employer  to  discharge  an  em- 
ployee for  any  reason  satisfactory  to 
himself.     12-1057. 

Eatieinc  servant. 

Joint  liahility  of  husband  and  wife  for 
enticing      or      harboring      servant, 

liiabllity  and  dnty  of  n&aster  to  serv- 
ant generally. 

Validity  of  release  from  liability  for  in- 
juries, see  Contracts. 

Proximate  cause  of  injury  to  servant,  see 
Proximate  Cause. 

Duty  of  master  to  care  for  servant  who 
is  striclcen  or  falls  side  tiHthtnit 
fault  of  the  master.  13^009  (case 
p.  904). 

Validity  of  contract  providing  that  ac^ 
ceptance  of  benefits  from  relief  as^ 
sociation  shall  bar  action  against 
employer,     12—477    (rase  p.  469) . 

Applicability  of  state  statutes  and  rules 
of  law  to  actions  under  Federal  Em^ 
ployers*  Liability  Act,  X2~'093 
(cases  pp,  0S3,  OSS), 

Duty  of  master  to  render  aid  to  servant 
stricken  by  the  heat.     12-904. 

Negligence  of  master  attempting  to  re- 
move servant  who  has  been  stricken 
by  heat     12-904. 

Election  by  injured  employee  to  take  ben- 
efits from  a  relief  department,  as 
waiver  of  right  to  maintain  common- 
law  action  for  the  injury.     12-469. 

Right  to  maintain  concurrent  actions  un- 
der both  the  state  and  Federal  Em- 
ployers' Liability  Acts  in  case  of 
death  of  employee  engaged  in  both 
interstate  and  intrastate  commerce. 
12-683. 

Admij.^ibility  under  Federal  Employers' 
Liability  Act  of  a  municipal  speed 
ordinance,  to  prove  contributory  neg- 
ligence of  injured  engineer.    12-688. 

Interpreting  terms  "negligence"  "contrib- 
utory negligence,"  in  action  under 
Federal  Employers'  Liability  Act,  in 
light  of  the  common  law,  as  con- 
strued by  the  Federal  courts.    12-688. 

Unlawful  employment  of  children. 

Employment  of  child  below  statutory  age 
as  proximate  cause  of  his  injury  in 
the  course  of  his  employment. 
12-1208. 

Employment  of  child  below  statutory  age 
as  negligence.    12-1208. 

Right  of  one  employing  boy  under  stat- 
utory age  to  set  up  defenses  of  as- 
sumption of  risk  and  contributory 
negligence.    12-1208. 

Effect  of  misrepresentation  by  minor  of 
his  age  tp  absolve  master  from  liabil- 
ity for  injury  during  course  of  em- 
ployment.   12-1208. 


Evidence  in  action  for  injury  to  minor 
employee  alleged  to  be  under  the  age 
at  which  the  statute  permits  his  em- 
ployment, of  his  statements  as  to  his 
age  when  seeking  employment. 
.  12-1208. 

AMinmption  of  risk. 

Applicability  of  state  statutes  and  rules 
of  law  as  to  assumpti€ni  of  risk,  to 
actions  under  Federal  Employers' 
lAability  Act,     12-701. 

Right  of  one  employing  boy  under  stat- 
utory age  to  set  up  defense  of  as- 
sumption of  risk.    12-1208. 

Contribntory  neKlisenoe. 

Applicability  of  state  statutes  and  rules 
of  law  as  to  contributory  negliaence, 
to  actions  under  Federal  Employers' 
lAabiltty  Act.    12-701. 

Interpreting  the  term  "contributory  neg- 
ligence" in  action  under  Federal  Em- 
ployers' Liability  Act,  in  the  light  of 
the  common  law,  as  construed  by  the 
Federal  courts.     12-688. 

Admissibility  under  Federal  Employers' 
Liability  Act  of  municipal  speed  or- 
dinance, to  prove  contributory  neg- 
ligence of  Injured  engineer.     12-688. 

Right  of  one  employing  boy  under  stat- 
utory age  to  set  up  defense  of  con- 
tributory negligence.    12-1208. 


I<iabilit7  of  n&aster  for  aets  of  ser 
or  independent  oontraotors. 

Liability  of  carrier  sending  an  agent  to 
reclaim  a  shipment  delivered  to  the 
wrong  party,  for  his  act  in  verbidly 
abusing  the  property  owner.    12-251. 

Liability  for  injuries  due  to  negligence  of 
independent  contractor.    12-155. 


IfATtJRITT. 

Of  note,  see  Bills  and  Notes. 


♦  • » 


MEDICAI.   CUNICS. 

Admissibility  of  result  of  medical  clinics 
in  the  absence  of  anything  to  show 
how  they  came  into  existence  or  what 
field  they  covered.    12-593. 


— ♦♦ 


MEDICAI.  TESTmomr. 


Admissibility  of,  generally,  see  Eyidbngi. 
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School  meetings,  see  Schools. 


MEHTAX.  ANOinSH. 

Damages  for,  see  Damages. 


MENTAI.  OOin>ITIOH. 

Opinion  evidence  as  to,  see  Evidbncb. 
In  general,  see  Incompetent  Persons. 


MIIfES. 

Ib  genevaL 

Contract  of  receiver  authorized  to  operate 
mine  if  in  his  judgment  this  can  be 
done  within  the  income  arising  from 
the  operation,  to  contract  for  deliv- 
ery of  coal  which  will  extend  beyond 
the  sale  of  the  mine.    12-286. 

Right  to  treat  as  fully  paid  up  stock  in 
a  mining  corporation  issued  on  the 
hope  of  what  the  claim  might  be  worth 
when  developed.     12-437. 

Oil  and  gms  leases.' 

Relief  from  free^gaa  covenant  in  lease, 
13^1398   (case  p.  1392) . 

Bight  to  stimulate  flow  of  natural  gas  hy 
artificial  means  so  as  to  reduce  rent' 
yieUttng'penaOs'or  num,her  of  rent* 
yielding  teells,  12^14^3  (case  p. 
130S) . 

Provision  for  free  gas  to  lesser  in  oil 
and  gas  lease  as  a  violation  of  the. law 
requiring  a  public  service  corporation 
to  furnish  service  to  all,  upon  equal 
terms.    12-1392. 

Befusal  of  equity  to  relieve  lessee  from 
condition  for  free  gas  to  lessor  be- 
cause the  performance  of  such  condi- 
tion has  become  burdensome  or  op- 
pressive.    12-1392,  1398. 

Specific  performance  of  covenant  in-  gas 
lease  to  furnish  free  gas  to  lessor. 
12-1398. 


MINIMT7M  WAGE  UkWB. 


See  Master  and  Servant. 


miroBS. 


See  Infants. 


J^eeessity,  sufjiciencyt  and  effect  of  min" 
utes  or  record  of  meeting  of  school 
hoard.     t2'^3S   (case  p.  231). 


MI8DBLIVERT. 

Of  property  shipped,  see  Carriers. 


*•"»- 


MISTAKE. 

Recovery  back  of  payment  made  under. 
12-358. 


MOKET  HAD  AED  RECEIVED. 


See  Assumpsit. 


#»» 


MONET  IN  COURT. 

Necessity  of  bringing  tender  into  court  to 
prevent  higher  rate  of  interest  provid- 
ed by  contract  in  case  of  default. 
12-931. 


^•» 


MONET  RECEIVED. 


See  Assumpsit. 


MOOT  CASE. 


See  Courts. 


MORTGAGE. 


In  general. 


Necessity  of  Ueeping  tender  good  in 
equity,     12^93S. 

Declaratory  judgment  as  to  mortgages. 
12'-83. 

Dower  right  of  wife  who  united  tcith 
husband  in  mortgage,     12^13^7, 

Effect  on  rights  of  parties  to  mortgage 
given  to  secure  note,  of  anticipatory 
provision  in  relation  to  rate  of  in- 
terest in  the  event  of  default, 
12-^67. 

Vendee  of  mortgagor;  assnn&ption  of 
debt. 

Bight  to  enforce  purchfiser's  promise  to 

'  pay  mortgage  when  the  grantor  or 

promisee    was.    not    himself    liable. 

12-1S2S     (cases    pp.    Iiil2,    ISIS, 

1:^24) , 
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Pleading  in  action  to  enforce  grantee's 
promise  to  pay  mortgage  debt. 
12-1612,  1518. 

Construing  bill  as  alleging  an  agreement 
to  pay  a  mortgage  lien  rather  than 
a  mere  purchase  subject  to  such  lien. 
12-1512. 

Retention  by  purchaser  at  foreclosure  sale 
of  a  sufficient  part  of  his  bid  to  sat- 
isfy a  prior  lien  as  a  sufficient  con- 
sideration for  his  promise  to  do  so. 
12-1612. 

Foreoloinre. 

Dower  rights  after  foreclosure  of  tcife 
who  united  tvith  husband  in  ntort' 
gage.     IZ—ISSS. 

Necessity  that  direction  to  dismiss  a  fore- 
closure suit  on  reversal,  because  of 
tender  of  amount  due,  be  conditioned 
on  the  payment  of  such  tender. 
12-931. 

Retention  by  purchaser  at  foreclosure  sale 
of  a  sufficient  part  of  his  bid  to  satis- 
fy a  prior  lien  as  a  sufficient  consid- 
eration for  his  promise  to  do  so. 
12-1612. 

—  rarplns;  proceeds. 

Dower  rights  in  surplus  on  foreclosure 
of  wife  who  unite€l  with  husband  in 
mortgage.     12-^131^8, 

—  deflolenoy. 

Liability  of  grantees  of  mortgagor,  who 
have  assumed  the  debt,  on  deficiency 
judgment.     12-1618,  1624. 

Right  of  mortgagor  who,  in  conveying  the 
equity  of  redemption,  covenants  to 
pay  the  mortgage,  to  defeat  a  defi- 
ciency judgment  because  of  an  ex- 
tension of  the  mortgage  at  the  re- 
quest of  persons  whom  the  mortgagee 
supposed  to  be  the  agents  of  the 
mortgagor.     12-1624. 

Redemption. 

Might  of  wife  who  united  with  husband 
in  mortgage  to  redeem  because  of 
her  inchoate  dower  right.    12^13&3» 


MOTIVE. 

Effect  of  motive  of  trustee  who  has  depos- 
ited trust  funds  in  his  own  bank  ac- 
count and  drawn  them  out  for  his 
own  purpose,  in  restoring  them,  upon 
the  right  of  the  beneficiary  to  follow 
them.    12-1040. 


«♦«»" 


MOVIHO. 

Validity  of  statute  or  ordinance  in  reUt" 
tion  to  %noving  vatis  and  tnoving  op' 
erations.     12^409   (case  p.  49<i)  . 


MUNICIPAIi    COBPORATIOH8. 

In  geaeraL 

Rule  that  municipality  having  power  of 
eminent  domain  stands  no  differently 
before  the  courts  than  a  private  cor- 
poration clotiied  with  the  same  rights. 
12-1496. 

Ordiiianoes. 

Regulations  as  to  explosives,  see  Explo- 
sions AND  Explosives. 
As  to  license,  see  License. 

Validity  of  statute  or  ordinance  in  reto- 
tion  to  moving  vans  and  moving  op* 
erations.     12—499    (case  p.  495). 

Constitutionality  of  city  or  town  ptan- 
'  ning  ordinances.  12~^79  (case  p. 
669). 

Validity  of  ordinance  vesting  discretion 
in  public  officials  without  prescribe 
ing  a  rule  of  action.  12'-'143S 
(cases  pp.   1424f   142S) . 

Admissibility  under  Federal  Employers' 
Liability  Act  of  municipal  speed  or- 
dinance, to  prove  contributory  negli- 
gence of  injured  engineer.    12-688. 

Reasonableness  generally.    12-495. 

Necessity  that  restrictions  imposed  by 
municipality  in  granting  consent  to 
the  location  of  tracks  of  a  street  rail-, 
way  company  be  reasonable.    12-737. 

Sufficiency  of  charter  authority  to  empow- 
er municipality  to  require  furniture 
movers  to  file  a  record  of  their  trans- 
actions.   12-495. 

Validity  and  reasonableness  of  ordinance 
defining  a  public  taRmdry.    12-1424. 

Attacking  ordinance  merely  because  its 
scope  was  not  extended  to  cover  the 
entire  field  of  possible  abuses  which 
the  ordinance  was  designed  to  pre* 
vent.    12-1424. 

Coatraets. 

Power  of  municipal  corporation  to  con- 
tract with  street  railway  companies 
as  to  rates.    12-737. 

Uability  for  daatasee. 

Jjiability  of  municipality  for  arrest  and 
detention  of  person  upon  false  pre- 
tense that  he  or  she  is  afflicted  with 
a  contagious  disease.  12-^249 
(ra^e  p.  247)  . 

Ijtability  of  municipality  diverting 
stream  into  new  channel  for  over' 
flow.     12^137. 

Liability  for  acts  of  health  department 
12-247. 


See  Homicide. 


HeaTj  italie  type  la  used  for 


otatieas;  so 


type  for  eases. 
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1CUTII.ATIOH. 


Danseroas  preatisos. 


Damages  for  mental  anguimh  on  account 
of  mutilation  of  corpse,  iJSN-d4;s? 
(caee  p.  383). 


MUTUAIJTT. 

Of  contract,  see  CoNiltACTS. 


'^^•^ 


NATIOHAI.  BANKS. 


Usury  by,  see  Usury. 


♦♦ 


NATURAIi  GAS. 


In  mines,  see  Mines. 


KAVY. 


See  Army  and  Nayy. 


Liability  for  injury  to  guest  in  home. 
12^937    (case  p.   933). 

Who  is  an  invitee  within  rule  governing 
care  required  of  property  owner. 
12-982. 

Liability  of  property  owner  for  injury  to 
guest  wno  falls  upon  an  unfastened 
rug  laid  upon  a  waxed  floor.    12-982. 

Ob  hiKbway. 

Violation  of  statute  or  ordinance  regu^ 
lating  movement  of  vehicles  as  af-^ 
fecttng  violator's  right  to  recover  for 
negligence.     12~^S3   (case  p,  4t33) . 

Contributory  negliffenoe. 

Of  servant,  see  Master  and  Servant. 

Effect  of  negligence  of  holder  on  right 
of  drauee  of  forged  check  or  draft 
to  recover  money  paid  thereon, 
12-1097. 

Effect  of  contributory  negligence  of  bail' 
or  after  breach  by  bailee  on  liabil' 
ity  of  bailee  for  loss  of  or  injury  to 
property  leept  at  pla€'e  other  than 
that  originally  intended.     12—1333, 


NBOUOEIIOE. 


Review  of  verdict  or  finding  as  to,  see 

Appeal  and  Error. 
Of  bailee,  see  Bailment. 
In  pajrment  of  check,  see  Banks. 
Validity  of  contract  against  liability  for, 

see  Contracts. 
Estoppel  by,  see  Estoppel. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Evidence  of  other  accidents  or  defects,  see 

Evidence. 
As  to  explosives,  see  Explosions  and  Ex« 

plosives. 
Of  master  or  servant,  see  Mastsr  and 

Servant. 
Parent's   liability   for  child^s  negligence, 

see  Parent  and  Child. 
Of  physician  or  surgeon,  see  Physicians 

AND  Surgeons. 
Liability  of  agent  for,  see  Principal  and 

Agent. 
Question  for  jury  as  to,  see  Trial. 
Of  warehousemen,  see  Warehousemen. 

Liability  of  wife  for  husband's  negli* 
gence.    12—14S9, 

Bule  that  actionable  negligence  arises  only 
from  breach  of  legal  duty.    12-1487. 

Necessity  that  negligence  be  the  prox- 
imate cause  of  the  injury  to  warrant 
a  recovery.     12-1208. 

What  charge  of  gross  negligence  involves. 
12--288. 


—  on  highway, 

yiolation  of  statute  or  ordinance  regU' 
lating  movement  of  vehicles  as  af" 
fecting  viol€Uor*s  right  to  recover  for 
negligence,     12—453   (case  p,  433) . 


NEGK>TIABI«E  IH8TRUM£HT8  ACT. 

In  general,  see  Bills  and  Notes. 

Effect  of,  on  right  of  drawee  of  forged 
cheek  or  draft  to  recover  money 
paid  Utereon.     12—1114. 


HEW  PROMISi:. 

To  interrupt  Statute  of  Limitations, 
Limitation  of  Actions. 


HEW  TRIAL. 

Inattention  of  juror  from  sleepiness  oY 
other  cause  as  ground  for  reversal 
or  new  trial.    12—063  (case  p.  63fi)  . 

Waiver  of  error  of  trial  judge  in  inter- 
rogating witnesses  by  failure  to  raise 
the  question  in  a  motion  for  new 
trial.    12^267. 
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See  Damages. 


♦♦ 


NOHRESIDEHTS. 

Equal  protection  and  privileges  as  to. 
Constitutional  Law. 


"•-»- 


VOTICE. 

To  tenant  to  quit,  see  Landlobd  and  Ten- 
ant. 

Question  for  jury  as  to,  see  Trial. 

Neoessltjr  of. 

Necessity  of,  to  constitute  due  process  of 

law,  see  Constitutional  Law. 
Of  injury  in  highway,  see  Highways. 

yeoeasity  that  perpetrator  of  homicide 
should  have  lenotciedge  that  another 
toas  aiding  and  abetting  him,  to 
make  the  latter  a  participant  in  the 
oHme.     12^278. 

necessity  of  hnowlsdge  by  oitner  of  real 
estate,  of  a  nuisance  maintained 
thereon  by  another,  to  subject  him 
to  the  operation  of  a  statute  pro- 
viding  for  the  abatem,ent  of  nui- 
sances  or  prescribing  a  pecuniary 
penalty  therefor.  12^431  (case  p. 
427). 

Necessity  of  prom,pt  notice  of  the  forgery 
to  the  one  receiving  the  proceeds  of 
a  forged  chech  or  draft  to  permit 
the  drawee  to  recover  the  money 
paid  thereon.     12—1109. 

Liability  of  sheriff  for  act  of  deputy  in 
absence  of '  previous  knowledge  that 
such  act  was  about  to  be  performed. 
12-970. 

Necessity  of  notice  to  maternal  grand- 
mother  of  proceedings  for  adoption  of 
child  by  paternal  grandmother,  where 
by  previous  court  order  the  custody 
of  the  child  had  been  divided  between 
the  two  grandmothers.    12-1146. 

Snfleleaoy. 

Sufficiency  of  notice  to  tenant  to  quit. 
12-1166. 

EiVeot  of. 

Effect  of  lenowledge  or  m,eans  of  IcnowU 
edge  of  defects,  on  liability  of  bailor 
for  personal  injuries  due  to  defects 
'  in  subject  of  bailment,     12—783. 

Liability  as  on  unpaid  subscription,  of 
transferee  tpith  notice  of  stocic  i9~ 
sued  in  exchange  for  property  or 
services  at  an  overvaluation. 
12-449    (case  p.   487). 


Imputing  to  owner  of  real  estate,  leMotol- 
edge  of  a  nuisance  maintained 
thereon  by  another  so  as  to  subjedt 
the  owner  to  the  operation  of  the 
statute  providing  for  the  abatement 
of  nuisances  or  prescribing  a  pecu* 
.  niary  penalty  therefor.    12—432. 


VOVATIOH. 

Acceptance  of  renewal  note  made  or  lit- 
dorsed  by  personal  representative  of 
obligor  in  original  note  as  novation 
of  that  paper.     12—1S46. 


NUISAHCES. 

What  eoastftntoa. 

Power  of  state  to  declare  certain  things  to 
be  public  nuisances.    12-1116. 

Question  whether  something  not  defined 
to  be  a  nuisance  by  a  statute  is  such 
under  the  general  terms  of  the  stat- 
ute as  a  judicial  question.    12-1116. 

Review  by  courts  of  legislative  desigTiation 
of  a  thing  as  a  public  nuisance. 
12-1116. 

Review  by  courts  of  decision  of  admin- 
istrative officers  to  whoih  power  has 
been  delegated  to  determine  whether 
certain  things  constitute  a  nuisance. 
12-1116. 

Trees  which  are  hosts  for  cedar  mst  on 
apples.    12-1121. 

Remedies. 

Police  power  not  limited  to  dealing  with 
what  were  nuisances  at  common  law. 
12-1121. 

—  who  liable* 

Necessity  of  lenowledge  by  owner  of  real 
estate  of  a  nuisance  maintained 
thereon  by  another  to  subject  him  to 
the  operation  of  a  statute  providing 
for  the  abatement  of  nuisaneem,  or 
preseribing  a  pecuniary  penalty 
therefor.    12-431   (case  p.  4;97> . 

—  abatement. 

Necessity  of  lenowledge  by  oumer  of  real 
estate,  of  a  nuisance  maintained 
thereon  by  another,  to  subject  hitn 
to  the  operation  of  the  statute  pro* 
viding  for  the  abatement  of  nui^ 
sances.     12—431   (case  p.  427). 

Right  to  hearing  before  destmction  of 
property  as  a  nuisance.     12-1116. 

Power  of  state  to  provide  for  sommaxy 
abatement  of  nuisance.    12-1116. 
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Effect  on  validity  of  statate  providing  for 
destruction  of  trees  as  a  nuisance  of 
failure  to  provide  for  jury  triaL 
12-1121. 

Who  may  question  validity  of  statute  pro- 
viding for  abatement  of  nuisance. 
12-1121. 


mnuiEft. 

IP^yoer  of  sc^ol  outhAtritie^  to  employ. 
12-922   (oases  pp.  918f  010). 


OATH. 

IPlea  of  former  jeopardy  or  of  former 
conviction  or  acquitial  where  jury 
was  not  sworn.  12^1006  (case  p. 
IOCS) . 

Tahkng  oath  over  teiephone*  12'^f^S 
(case  p,  &as) . 


OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 
AND  ETbror. 


OB8TKUCTION. 


In  highway,  see  Highways. 


OOOUPATIOir  TAX 


See  INCENSE. 


OCULISTS. 

IPower  of  school  authorities  to  em/ploy* 
12--022  (cases  pp.  913,  919) . 


LiabUitlea. 

Liability  on  bond,  see  Bonds. 
Liability    for    false    imprisonment, 
False  Imprisonment. 


JAability  of  public  officer  for  the  defaults 
and  misfeasances  of  his  clerics,  a«- 
sistants,  or  deputies,  12-^980  (case 
p.  970). 

lAalHlity  of  public  officers  for  Icilling  or 
injuring  animals,  while  acting,  or 
professing  to  act,  under  a  statute  in 
relation  to  the  inspection  or  destruc'" 
Uitn  of  live  stoclc.  12— 73^  (case  p. 
729). 


OFFSETS.  ' 

See  Set-Off  and  Counterclaim. 


^•» 


OIL. 

Injury  by  explosion  of  petroleum  products, 

see  Explosions  and  Explosives. 
As  to  oil  in  mines,  generally,  see  Mines. 


OPIHIOM  EVIBEIICE. 


8ee  EyidencEw 


OPTIONS. 

Taxability  of  option  contracts.    12-652. 


^•» 


ORAL  EVIDENCE. 


See  EviDENCB. 


ProtectioD  of,  from   plant  diseases, 
Plant  Diseases. 


la  tBsmmrml, 

Of  bank,  see  Banks. 
Bonds  of,  see  Bonds. 
Of  private  corporation  genei^ally, 

PORATIONS. 

Of  county  srenerally,  see  Counties. 

Of  schools,  see  Schools. 

As  to  receivers,  see  Bjbcbivers. 


ORDINANCES. 


Cor-     See  Municipal  Corporations. 


OBB  TENVS. 


lAaMHMUy  of  community  for  acts  of  hus»      Effect  of  demurrer  ore  tenus  to  a  petition 
band    or    wife    as    public    official.  for  mandamus  to  admit  all  the  allega- 

12-837  (case  p.  883) .  tions  of  the  petition.    12-304. 


Tke  ftaak  is 
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ORIENTAI.  RUGS. 

<k>mpetency  of   witness  to  testify  as  to 
.    custom   in   particular  city  to  fasten 
oriental  rugs  to  floor,  where  he  ad- 
mits he  is  not  familiar  with  the  laying 
of  rugs  in  that  city.    12-982. 


♦^ 


OVERDRAFT. 


See  Banks. 


"•-»- 


OVERZXOW. 

Liability  for,  see  Waters. 


#•» 


PARENT  Ain>  CHIUO. 
In  genoral. 

As  to  education,  custody,  and  support  of 
minor  children,  see  Infants. 

Mffect  of  Federal  Employers^  Liahility 
Act  an  eommon'law  right  of  father 
to  recover  for  injuriea  to  minor 
child,     J  3^7  IX. 

Eaianoipatloa. 

Enlimtment  of  minor  in  military  or  naval 
service  as  emancipating  '  him. 
12^927   (case  p.  924)  . 

Presumption  of  emancipation.     12-924. 
Obligation  to  support  emancipated  child. 
12-924. 

limbility  for  child's  torts^ 

« 

Liability  of  parent  for  injury  infficted  hy 
minor  child  with  dangerous  instru^ 
mentality  left  accessible  to  him. 
12S12    (case  p.  809). 

Adoption. 

Effect  of  adoption  to  confer  the  same 
right  to  custody  of  child  as  natural 
parents  have.    12-1146. 

Right  of  parent  by  adoption  to  control 
education  of  child.     12-1146. 

Necessity  that  maternal  grandmother  be 
notified  of  proceedings  for  adoption 
of  child  by  paternal  grandmother,  or 
that  the  latter  should  appear  or  con- 
sent, where  by  previous  court  order 
the  custody  of  the  child  had  been 
divided  between  the  two  grandmoth« 
ers.    12-1146. 


♦^ 


PARKS  ANB  SQUARES. 

€!onstUutionality  of  city  or  t^wn  plan- 
ning  statutes  or  ordinances.  12^079 
(case  p.  6e9). 


PARI.OR  CARS. 

See  Sleeping  and  Chair  Cabs. 

#•» 


See  Evidence. 


♦♦ 


To  offense,  see  Criminai.  Law. 

Parties  plnintiiV. 

Action  by  stockholders  of  corporation,  see 
Corporations. 

Might,  on  -theory  of  contract  for  benefit 
of  mortgageef  to  enforce  purchaser's 
promise  to  pay  mortgage  when  the 
grmntor  of  promisee  was  not  himself 
liable.     12^1&ai   (case  p.  It^l2). 

General  rule  as  to  right  of  beneficiary  of 
contract  to  sue  thereon.     12-1512. 

Right  of  next  of  kin  to  maintain  an  ac- 
tion for  negligent  injury  to  a  corpse 
in  possession  of  a  carrier  although 
not  named  as  consignor  or  consignee 
in  the  transportation  contract 
12-333. 

Right  of  third  party  not  privy  to  the  con- 
tract nor  to  the  consideration  thereof, 
to  enforce  any  part  of  it  made  for 
his  especial  benefit.     12-216. 

Parties  defendant. 

Other  stockholders  in  the  same  position  as 
necessary'  parties  to  action  to  compel 
holder  of  watered  stock  to  pay  the 
unpaid  price  of  the  stock.    12-437. 


PARTITION. 

Right  to  partition  of  undivided  interests 
held  respectively  in  fee  and  in  life 
estate  uHth  remainder.,    12^044. 

Effect  of  partition  suit  by  life  tenant  on 
estate  in  remainder,  in  the  absence  of 
a  statute.     12-641. 

Right  of  cotenant  of  an  estate  in  posses- 
sion, though  less  than  the  fee,  to 
maintain  suit  for  partition.    12-641. 

Right  of  tenant  for  life  in  possession  by 
voluntar^^  agreement  with  his  coten* 
ant  in  fee,  to  make  a  valid  partition. 
12-641. 


#•» 


Public  policy^  as  to  copartnership  doing 
business  in  the  guise  of  a  corporation. 
12-1060. 
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PA8810M. 

Beducing  homicide  to  manslaughter,  see 

HOMICIDfi. 


PATRIOTISM. 

Lack  of,  as  ground  for  disbarment  of  at- 
torney, see  Attorneys. 


-#-^ 


Application  of  deposit  by  bank,  see  Banks. 
Of  depositor's  check,  see  Banks. 
Of  note,  see  Bills  and  Notes. 
Of  stock  subscription,  see  Corporations. 
Of  claims  against  decedent's  estate,  see 
Executors  and  Administrators. 

Clearing-house  transactions  as  payment 
of  checks.     l^'^OS    (case  p.  993). 

Payment  of  a  check  as  an  acceptance  with- 
in meaning  of  statute  that  accept- 
ance or  certification  of  a  check  dis- 
charges the  liability  of  the  drawer 
and  indorsers.    12-1079. 

Effect  on  the  warranty  of  genuineness  im- 
posed by  statute  upon  one  who  places 
a  check  in  circulation  of  statutory 
provision  that  payment  of  the  in- 
strument discharges  the  liability  of 
indorsers.     12-1079. 

Payment  of  check  by  the  drsiwee  as  basis 
for  estoppel  against  the  drawee  in 
favor  of  one  who  put  the  check  into 
circulation.    12-1079. 


■♦♦» 


PENAI.TUQ8. 

Distinction  between  penalty  and  liquidat- 
ed damages,  see  Damacubs. 

Necessity  of  knowledge  hy  owner  of  real 
estate f  of  a  nuisance  maintained 
thereon  by  another^  to  subject  him 
to  the  operation  of  a  statute  provid" 
ing  for  the  abatement  of  nuisancer 
or  prescribing  a  pecuniary  penalty 
therefor.     12^^31   (ease  p,  427)  . 

Definition  of.    12-605. 

Right  to  raise  or  extend  statutory  penalty 

by  implication.    12-605. 
Method  01  enforcing  the  penalty  for  the 

taking  of  usury  by  a  national  bank. 

12-1412. 


Of  contract,  see  Contracts. 
Specific  performance,  see  Specific  Per- 
formance. 


False  testimony  as  basis  of  civil  action 

for  damages.     12^1204. 
Liability  to  civil  action  for  damages  of 

one    procuring    witness    to    cotnmit 

perjury.     12''12e9, 


^•» 


PER80KAL  IKJURIE8. 

By  explosion,  see   Explosions  and   Ex- 
plosives. 
To  servant,  see  Master  and  Servant. 
In  general,  see  Negligence. 

Liability  of  bailor  for  personal  injuries 
due  to  defects  in  subject  of  bail- 
tnent.     i^-774. 


FE8T8. 

Constitutionality  of  statute  for  protect 
tion  of  vegetation  agaitist  disease 
caused  by.     12^1136. 


#•» 


PETITIOK. 

Of  plaintiff,  see  Pleading. 


-♦♦ 


See  Oil. 


Deportation  of,  see  Aliens. 


PHT8ICIAM8   AND  8UBOEOM8* 

la  gea«ral. 

Opinion  evidence  of,  see  Evidence. 

Power  of  school  autJiorities  to  employ 
physicians.  12^^922  (cases  pp,  913^ 
9J9). 


Duty  to  patient}  negligeaee;  aialprae* 
tiee. 


Demand  upon  his  services  by  other  pa- 
tients  as  defense  to  action  against 
physician  or  surgeon  for  neglecting 
a  patient.     12-^96   (ease  p.  &93) . 

Liability  of  physician  or  surgeon  where 
.  patient  dies  while  under  anesthetic. 
12^1493    (case  p.   1497). 
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Measure  of  care  which  surgeon  must  ex- 
ercise toward  patient.    12-1487. 

Negligence  as  gist  of  malpractice  action. 
l2i-1487. 

Presumption  of  negligence  of  surgeon 
from  fact  that  patient  died  under  the 
anesthetic.    12-1487. 

Presumption  of  negligence  in  administer- 
ing anesthetic  to  a  man  in  an  alcoholic 
condition.    12-1487. 

Burden  of  proving  negligence  of  surgeon 
in  action  for  death  of  patient. 
12-1487. 

Burden  of  proving  that  negligrence  of 
'  surgeon  was  proximate  cause  of  death 
of  patient.    12-1487. 

Effect  of  admission  by  surgeon  who  lost 
a  patient  while  administering  an 
anesthetic  to  him,  that  he  knew  the 
patient's  alcoholic  condition  greatly 
increased  the  danger.    12-1487. 

Testimony  of  medical  experts  in  malprac- 
tice case.    12-593. 

Necessity  of  expert  evidence  to  show  neg- 
ligence in  administering  an  anesthetic 
to  an  alcoholic  patient,  and  that  such 
negligence  proximately  caused  his 
death.    12-1487. 


Place  of  trial,  see  Venub. 


PUUiT  DISSASlSfl. 

CanstUutionalUy  of  statutes  for  protect 
tion  of  vegetation  against  disease  or 
infe^Mon.  12'~1136  (cases  pp. 
1116t  1121), 

Presumption  as  to  validity  of  statute  to 
protect  orchards  from.    12-1121. 

Effect  on  validity  of  statute  providing  for 
destruction  of  trees  as  a  nuisance  of 
failure  to  provide  for  jury  trial. 
12-1121. 

Question  whether  due  process  of  law  is 
provided  by  statute  providing  for  de- 
struction of  trees  as  a  public  nuisance. 
12-1121. 

Grant  to  commissioner  of  agriculture  of 
arbitrary  power  to  order  destruction 
of  trees  because  infected  with  dis- 
ease.   12-1116. 

Admissibility  of  evidence  on  question  of 
constitutionality  of  statute  providing 
for  destruction  of  trees  which  are 
hosts  to  fruit  pests.     12-1121. 

Who  may  question  validity  of  statute  pro- 
viding for  destruction  of  trees  in^t- 
ed  with  fruit  pests.    12-1121. 


^•» 


PI^EABIMO. 

Joinder  of  causes  of  action,  see  Action  or 

Suit. 
Admissibility  in  evidence,  see  Evidencb. 


Variance  between  pleading  and  proof,  see 

Evidence. 
In  criminal  prosecution,  see  Indictment, 

etc. 
In  mandamus  proceedings,  see  Mandamus. 

CoBstraotion. 

Question  whether  complaint  charges  au- 
thorization by  a  corporation  of  the 
act  of  its  servant.    12-251. 

Construing  bill  as  alleging  an  agreement 
to  pay  a  mortgage  lien  ratner  than 
a  mere  purchase,  subject  to  such  lien. 
12-1612. 


Right  to  review  order  denying  plaintiff's 
application  to  amend  his  complaint, 
where  no  appeal  is  taken  from  such 
order.    12-1068. 


Suxpli 

In  indictment,  see  Indictment,  etc. 

Doclaration  or  eomplaimt. 

Presumption  in  favor  of  complaint 
12-304. 

Sufficiency  of  complaint  to  sustain  recov- 
ery on  notes  given  by  assignees  of 
mortgaged  property,  who  have  as- 
sumed payment  of  the  debt,  on  the 
theory  of  subrogation,  where  the 
prayer  proceeds  on  the  theory  of  a 
contract  relation  between  the  holder 
of  the  notes  and  the  owner  of  the 
property.     12-1618. 

Question  whether  complaint  states  a  cause 
of  action  upon  a  contract  implied  in 
fact.    12-744. 

—  for  negligeaoo. 

Setting  up  in  eompiaint  the  sant/e  cause 
of  action  under  state  law  and  also 
under  Federal  Bmplopers'  Uability 
Act.     12^707   (case  p.  0S3} . 

—  for  torts. 

Sufficiency,  as  against  general  demurrer, 
of  complaint  to  hold  sheriff  liable  for 
act  of  his  deputy  in  arresting  with- 
out warrant,  where  grade  of  offense 
is  not  expressly  charged.    12-970. 

Defeadaat*!  pleadings. 

Necessity  of  pleading  justification  of 
trespass.    12-261. 

Domnrrer* 

Demurrer  based  on  extrinsic  facts  as  a 
speaking  demurrer.     12-1495. 

Sufficiency,  as  against  general  demurrer, 
of  complaint  to  hold  sheriff  liable  for 
act  of  his  deputy  in  arresting  without 
warrant  where  grade  of  offense  is  not 
expressly  charged.     12-970. 

Effect  of  demurrer  ore  tenus  to  a  petition 
for  mandamus  to  admit  all  the  al- 
legations of  the  petition.    12-304. 

Rule  that  only  the  facts  apparent  from 
the  face  of  the  bill  are  available  to 
defeat  it  on  demurrer.     12-1495. 
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VX^EDOB  AHB   COJJJLTEMA'L   SECU- 


MigfU  of  beneficial  owner  to  recover 
property  or  funds  transferred  by 
trustee  or  fiduciary  to  secure  his 
oton  antecedent  indebtedness. 
19^1043  (ease  p.  1040) . 

JEtight  of  assigiiee  of  collateral  for  pay- 
ment of  debt  against  decadent's  estate 
to  priority  in  payment  out  of  proceeds 
of  the  coUateraL    12-1542. 


PREUMnrABT  mJUNOTION. 

See  Injunction. 


PBESORIPTIOK. 

Title  by,  see  Adverse  Possession. 


PUntAUTT  OF  SUBJECTS. 

In  statute,  see  Statutes. 


Authority  of  president  of  corporation  to 
indorse  atid  transfer  comntercieU 
paper.     12^180f  137. 


POUCE.                                In  general,  see  Eyux^ncb. 
Bilent  policeman,  see  SiLEm*  Pouceman.  — ^ ♦-•-• 


POUCE  POWER. 

In  general,  see  Constitutional  Law. 
Of  legislature,  review  of,  by  courts,  see 
Coubts. 


PBINCIPAI.  Aim  ACCESSORY. 

See  Criminal  Law. 


POLISHED  FLOOR. 

Liability  of  property  owner  for  injury  to 
guest  who  falls  upon  an  unfastened 
rug  laid  upon  a  waxed  floor.    12-982. 


POLmCAI.  OPIHIOKS. 

As  ground  for  disbarment  or  suspension 
of  attorney.  1Z^1189  (case  p. 
1X86). 

Maoeiusion  or  deportation  of  alien  be» 
cause  of.    1Z^197  (case  p.  192) . 


POSSESSION. 

Adverse  possession,  see  Adverse  Posses- 
sion. 


PRE-EZISTIHO  DERT. 

As  consideration  for  contract,  see 

TRACTS. 


CoN- 


PRIHCIPAL   AMD   AGENT. 

la  general. 

Insurance  agent,  see  Insurance. 

Right  of  tenant  in  common  to  act  as  agent 
for  his  cotenant  in  giving  a  lease  or 
enforcing  a  forfeiture  thereof.  12-819. 

Agent's  avtliorityi  rigkts  mad  lUMU-i 
ties  of  primolpaL 

Authority  of  agent  to  indorse  and  trans- 
'  fer     commercial     paper.       12^111 

(cases  pp,  92 f  97,  102,  108) . 
Liability  of  wife  for  torts  of  husband 

while  acting  as  agent  or  servant  of 

Ufife.     12^1466. 

•-  ratiSeatioB. 

lAability  of  ttHfe  for  husband^s  torts 
from  ratification  or  acceptance  of 
benefits.     12-1477. 

Rights  and  UaUUtlM  of  agent. 

Right  of  one  selling  on  commission  as 
affected  by  prinoipaVs  refusal  to  fill 
order.     12—1&0    (case  p.  148). 

Liability  of  one  who  undertakes  to  pay 
insurance  premiums  for  a$iother. 
12-^22   (case  p.  210) . 


By  insolvent,  see  Bankruptcy;  Banks; 
Corporation;  Insolvency. 


PRINCIPAIi  AND   SURETY. 

As  to  bonds,  generally,  see  Bonds. 
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LiabUity  of  mtrety  company  a«  diHtin' 
guiahed  from  that  of  gratuitous 
surety,      12^^82    (case  p,  378), 


PBIORITT. 

Of  claims  against  decedent's  estate. 
Executors  and  Administrators. 


PRIVATE  ACTIOH. 

Violation  of  statute  or  ordinance  in  re 
lation  to  explosives  as  ground  of  ac' 
fion  in  favor  of  one  injured  in  per^ 
son  or  property  by  explosion, 
12^1309    (case  p,   1297), 


♦♦ 


PRIVATE  CROSSING. 

Duty  of  railroad  company  as  to,  see  Rail- 
BOADar 


PRIVIUBGED  COBOniNICATIOHS. 

In  libel  case,  see  Libel  and  Slandbb. 


^•» 


PRIVITY. 

Third  person's  right  of  action  on  contract, 
see  Parties. 

Liability  of  bailor  for  personal  injuries 
to  third  persons  due  to  defects  in  the 
subject  of  bailm^ent,     12^79&. 


PROBATB. 


Of  will,  see  Wills. 


■♦♦» 


PROCESS. 

Abuse  of,  see  Abuse  of  Process. 


#•» 


PROFITS. 

Loss  of,  as  element  of  damages,  see  Dam* 
ages. 


^♦» 


PROMISE. 

As  affecting  limitation  of  action,  see  Lim- 
itation OP  Actions. 


Guaranty  of  right  to,  see  Constitutional 
Law. 


PROSTITU  TiO  K. 

Disorderly  houses,  see  Disobdekly  Houses. 


PROVOCATIOK. 

For  homicide,  see  Homicide. 


^•» 


PROXIMATE  CAUSE. 

Presumption  and  burden  of  proof  as  to,, 
see  Evidence. 

Necessity  of  expert  evidence  that  admin- 
istration of  anesthetic  to  an  alcoholic 
patient  caused  his  death.    12-1487. 

Employment  of  child  below  statutory  age 
as  proximate  cause  of  his  injury  in 
the  course  of  his  employment. 
12-1208. 


«#-»- 


PUBUC  IMPROVEMEITTS. 

Right  of  oYie  taking  title  to  real  estate 
after  street  improvement  assess* 
ments  have  been  levied  against  it» 
which  would  be  invalid,  because  the 
work  was  not  completed  in  time,  ex- 
cept for  a  temporary  injunction 
against  prosecution  of  the  work,  to 
impeach  the  injunction  order  collar* 
erally,  on  the  theory  that  he  was  not 
a  party  to  the  former  proceeding,  or 
in  privity  with  it.     12-1157. 

Attempt,  in  action  to  cancel  tax  bill  for  a 
street  improvement,  to  defeat  the  ef- 
fect of  a  temporary  injunction  against 
the  work  as  an  extension  of  the  time 
for  completion  of  the  work,  as  a  col* 
lateral  attack  on  the  restraining  or> 
der.    12-1167. 


puRuc  mohets. 

Liability  of  community  to  return  to  bank 
receiver  public  funds  withdrawn  by 
county  treasurer  in  such  a  manner 
as  to  constitute  a  preference.    12-833. 


PUBUC  OFFICERS. 


See  Officers. 
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FUBZJO   POUCT. 

At  affecting  contracts,  see  Contracts. 

Definition  of.    12-1240. 

Right  of  courts  to  declare  a  public  policy 
that  contravenes  the  rights  declared 
in  the  Constitution.     12-1240. 


♦♦ 


FUBIiIC  PROPERTT. 

Condemnation  of,  see  Eminent  Domain. 


♦♦ 


PUBLIC  SCHOOLS. 


See  Schools. 


«»♦» 


PUBUC  SERVICE  COMMISSIOH. 

Power  to  change  street  railway  rates 
established  by  municipal  ordinance. 
12-737. 

Power  to  require  street  railway  company 
to  issue  transfers.    12-737. 


^•» 


PUBLIC  SERVICE  CORPORATIOHS. 

Condemnation  of  property  of,  see  Em- 
inent Domain. 

See  also  Carriers;  Electricity:  Gas; 
Telegraphs;    Telephones;    waters. 

DiBcrimination  by  ,  public  utility  com" 
p€iny  in  respect  of  extension  of  t^reil" 
it.      12—904    (case  p.   960). 

Right  of  elef^Hc  company  to  dittcrimi^' 
nate  againat  a  concern  which  desires 
service  for  resale,  12—327  (case  p. 
304). 

Right  of  patron  to  question  reasonable' 
ness  of  public  utility  rate  authorized 
by  legislature,  12—404  '  (case  p. 
390)  .* 

Duty  to  serve  all  alike  without  discrim- 
ination.    12-390,  960. 

Right  of  consumer  to  maintain  an  action 
in  tort  for  unjust  discrimination. 
12-390. 

Power  of  courts  to  prevent  discrimina- 
tion by,  between  customers.    12-304. 

Mandamus  to  compel  furnishing:  of  serv- 
ice without  discrimination  in  rates. 
12-304. 

Treating  the  lowest  rate  charged  a  con- 
sumer as  the  proper  rate  in  case  of 
discrimination  in  rates.    12-304. 

Action  for  money  had  and  received  by 
one  discriminated  against  to  recover 
difference  between  the  rates  he  paid 
and  proper  rates.     12-390. 

Measure  of  damages  for  discrimination  in 
rates.     12-390. 


Provision  for  free  gas  to  lessor  in  oil  and 
gas  lease  as  a  violation  of  the  law 
requiring  public  service  corporation 
to  furnish  service  to  all,  upon  equal 
terms.     12-1392. 

What  are  unreasonable  rates.    12-390. 


PULLMAN  CABS. 

See  Sleeping  and  Chair  Cars. 


PUNITIVE  DAMAGES. 


See  Damages. 


QUALIFICATIONS. 


Of  juror,  see  Jury. 


QUARANTINE. 

Regulations  as  to,  see  Health. 


♦^ 


QUESTIONS  FOR  JURY. 

See  Trial. 


QUIA  TIMET. 


See  Cloud  on  Title. 


QUIETING  TITLE. 


See  Cloud  on  Title. 


RAILROAD  RELIEF  ASSOCIATIONS. 

See  Relief  Associations. 


RAILROADS. 

Duties  and  liabilities  as  carriers,  see  Car- 
riers. 

Crossings. 

Constitutionality  of  statute  reqtiiring 
railroad  to  cortstruct  and  maintain 
private  crossing,  12—227  (case  p, 
224), 
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Requiring  railroad  which  had  acquired  a 
right  of  way  across  a  farm  and  paid 
f i2l  compensation  therefor,  to  furnish 
a  crossing  over  the  railway  at  its  own 
expense,  to  connect  the  two  parts  of 
the  farm  divided  by  the  railway. 
12-224. 

Diversioa  of  water  hy* 

Liability  of  railroad  company  diverUng 
etreatn  into  new  channel  for  over* 
flow.     12^187, 


As  excuse  for  nonperformance  of  contract. 
12-1270. 


Killing  by  an  act  of  violence  done  in  fur- 
therance of  rape.    12-846. 


♦♦ 


Of  carrier,  see  Carriers. 
For  gas,  see  Gas. 
Rate  of  interest,  see  Interest. 
Of  public  service  corporation  generally^ 
see  PuBUC  Service  Corporations. 


Of  ordinance,  see  Municipal  Corpora- 
tions. 

Of  rates  of  public  service  corporations 
generally,  see  Pubuc  Sebvicb  Cor- 
porations. 


Appointment  of  receiver  as  excttse  for 
nonperformance  of  €)ontraet. 

12^1079    (case  p.  1074). 

Continuance  of  business  by  receiver  at 
loss.     12^-292   (case  p.  2S6). 

Right  to  priority  of  claims  against  de* 
cedent's  estate  existing  at  time  of  ap- 
pointment of  receiver  over  claims  ac- 
cruing after  such  appointment. 
12-1642. 

General  rule  as  to  powers.     12-286. 

Receiver  as  subject  to  court's  direction 
and  orders.    12-286. 

Right  of  receiver  to  apply  to  the  court 
for  instructions.    12-286. 

Authority  of  receiver  to  make  contracts. 
12-286. 

Liability  of  receiver  for  collapse  of  wall 
of  leased  building  due  to  the  removal 
of  an  aiUoining  building  by  the  land- 
lord before  his  property  passed  into- 
the  hands  pf  the  receiver.    12-155. 


BATIFICATIOK. 

Of  illegal  contract,  see  Contracts. 

Of  agent's  acta,  see  Principal  and  Aqent. 

Question  for  jury  as  to,  see  Trial. 

JAabUity  of  wife  for  Kusband*s  torts 
from  ratification  or  acceptance  of 
benefits.    12^1477. 


On  appeal,  see  Appeal  and  Errob. 


♦♦ 


RBCOBI>8  AND  BSCORDIKG  IJLW&. 

Necessity,  sufficiency,  and  effect  of  min^ 
utes  or  record  of  meeting  of  sciiaot 
board.     12^23(i    (case  p.  231)  • 


Adverse  possession  of,  see  Adverse  Pos* 

SESSION. 

Interest  of  cotenant,  see  Cotenancy. 
Condemnation  of,  see  Eminent  Domain. 
Slander  of  title,  see  Libel  and  Slander. 
Mortgage  on,  see  Mobtgacse. 
Rights  and  liabilities  on  transfer  of,  see 
Vendor  and  Purchaser. 


BEBEMPTION. 

From  mortgage,  see  Mortgage. 


By  landlord,  see  Landlord  and  Tenant. 


♦♦ 


REASONABLE  DOUBT. 


REOI8TEBING. 


Instruction  as  to,  see  Trial. 
Definition  of .    12-798. 


At  hotel;  efPect  of  failure  to  register  to- 
prevent    one    from    being    a 
12-255. 
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Of  claim  for  injuries,  validity  of  contract 
as  to,  see  Contracts. 

Effect  of  release  "by  an  employee  in  can* 
formity  teUh  a  contract  condemned 
by  a  statute  prohibiting  cofuracts 
maldng  the  acceptance  of  benefits 
from  a  relief  aasttciation  a  bar  to  an 
action       against       the       employer. 


Of  evidence,  see  Evidence. 


Of  note,  see  Bills  and  Notes. 


In  general,  see  Landlord  and  Tenant. 


Of  leased  premises,  see  Landlord  and* 
Tenant. 


BELIEF  ASSOCIATIONS. 

Yalidity  of  contract  providing  that  ac" 
ceptance  of  benefits  from  relief  as-- 
sociation  shall  bar  action  against 
etnployer.     jf^— 477  (case  p*  ^(iO) » 

Mutuality  of  contract  entitling  servant  to 
compensation  for  sickness  and  injury, 
from  relief  department  maintained 
by  master.    12-469. 

Election  by  injured  employee  to  take  ben- 
efits from  a  relief  department,  as 
waiver  of  right  to  maintain  common- 
law  action  for  the  injury.    12-469. 


RELIGIOUS  ICEETINO. 

Disturbance  of,  see  Disturbing  Meeting. 


RELIGIOUS  TBAINIHG. 

Of  infant,  see  Infants. 


In  general,  see  Life  TENANTa 


Liability  of  shipper  to  make  reparation  t*- 
carrier  when  a  statute  prescribing 
rates  is  held  invalid  because  confisca- 
tory.   12-744. 


Of  instruction,  see  Trial. 


Validity  of  ordinance  requ/iring  sumer 
of  moving  van  to  fUe  report  of  per- 
sons  for  whom  they  move  household 
goods,    IZ-^go  (ease  p.  495>  • 


BES  IPSA  LOQUITUR. 


See  Evidence. 


RETROSPECTIVE  LAWS. 

Constitutionality  of,  see  Constitutional 
Law. 


REMAMDIHG. 


See  Appeal  and  Error. 


REVERSION. 

Transfer  of  reversion  of  leased  premises, 
see  Landlord  and  Tenant. 


In  case  of  illegal  contract,  see  Contracts. 
Election  of,  see  ELECTieN  of  Rbmrdirs. 
For  nuisance,  see  Nuisances. 


REVOCATION. 

Of  license,  see  License. 


See  Firearms. 
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SATISFACTION. 

In  general,  see  Accord  and  Satisfaction. 


RUG. 

Liability  of  property  owner  for  injury  to 
guest  who  falls  upon  an  unfastened 
rug  laid  upon  a  waxed  floor.    12-982. 


^♦» 


RULES. 

Bule    of    court    permitting    declaratory 
judgments,     IS'-OS    (case  p.   1) , 


^•» 


RULES  OF  PECISIOM. 


See  Courts. 


♦*- 


SAKITT. 

See  Incompetent  Persons. 


SAK  JOSE'  SOALE. 

^Constitutionality   of  statute   for   protect 
tion  of  veg€*tation  againnt.    12-^1 13S, 


In  generaL 

Of  notes,  see  Bills  and  Notes. 
On  foreclosure,  see  Mortgage. 

Declaratory  judgment  as  to  validity  of 
hill  of  sale,     12-r^a. 

•CoB&itioaal  sale. 

Taxation  of  chattels  and  conditional 
sale  contracts  or  title  retaining 
notes  given  in  rcapcct  of  them, 
12SeG    (case  p.   5o2) , 

Bringing  action  for  price  as  traivcr  hy 
conditional  vendor  of  right  to  rp- 
claim  propcrtj.  J2S0f'i  (case  p. 
&00), 

Conditional  sales  contract  as  a  chattel 
mortgage.     12-552. 

Effect  of  levy  upon  property  sold  condi- 
tionally upon  a  judgment  against 
the  conditional  vendee,  as  against  the 
vendor's  assignee  for  value  of  the 
conditional'  sale  contract,  who  took 
posFession  before  the  rights  of  the 
creditor  attached.     12-600. 


♦♦ 


SA Vinos  BAKXS. 


See  Banks. 


♦♦ 


SCHOOLS. 


In  s^neral. 


Necessity f  sufficiency,  and  effect  of  mfn- 
utes  or  record  of  meeting  of  school 
board.     1 2-^236   (case  p,  231). 

Power  of  school  autho}*ities  to  employ 
physicians,  nurses,  oculists,  and 
dentists.  12^922  (cases  pp.  913, 
919). 

JHrivilege  in  reports  or  statements  afroul 
school  pupds.     12^14:1, 

Right  of  district  board  of  school  district 
to  invite  patrons  and  legal  voters  of 
the  district  to  a  special  meeting  to 
confer  with  it  upon  the  question 
whether  a  pupil  charged  with  gross 
misdemeanor  snail  be  expelled.  12-231. 

Teaohers. 

Privilege  in  reports  or  statements  about 
school  pupils,  12^147  (case  p. 
144), 

Persons  employed  to  inspect  pupils  and 
to  direct  physical  education  as  teach- 
ers, within  meaning  of  statute  author- 
izing employment  of*  teachers.  12-919. 


♦*- 


SECRETARY. 

Authority    of   secretary   to    indorse   and 
transfer  cotnmercixil  paper.  12—134. 


SEIZURE. 


Under  levy,  see  Levy  and  Seizure. 


SEPARATIOH. 

Of  powers  of  government,  see  Constitu- 
tional Law,  III. 

Of  husband  and  wife,  see  Divorce  and 
Separation. 
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SET-OFF  AND  COUlfTEBCI^IM« 


SIOKAI^S. 


Application  of  deposit  by  bank  in  the 
course  of  business,  see  Banks. 

Resorting  to  state  practice  in  regard  to 
counterclaim  or  recoupment  to  defeat 
the  object  and  intention  of  a  Federal 
enactment.     12-1412. 

Setting  up  penalty  for  exacting  excessive 
interest  by  a  national  bank  as  a 
counterclaim  in  an  action  to  recover 
the  loan.    12-1412. 


■♦♦» 


SETTIXM£NT. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 


la  general. 

Joinder  of  actions  against  a  sheriff  for 
trespass  and  the  surety  on  his  official 
bond.    12-970. 

Venue  of  action  against  sheriffs  of  two 
counties  for  a  joint  tort  of  false  ar- 
rest and  imprisonment.    12-970. 

Deputy. 

lAahility  of  sheriff  or  hi8  bond  for  the 
defaults  and  tnisfeasances  of  his  as~ 
sistants  or  deputies,  12^981  (case 
p.   970), 

Liability  for  false  imprisonment  by  dep- 
uty.   12-970. 

Liability  of  sheriff  for  act  of  deputy  in 
absence  of  previous  knowledge  that 
such  act  was  about  to  be  performed. 
12-970. 

Sufficiency,  as  against  general  demurrer, 
of  complaint  to  hold  sheriff  liable  for 
act  of  his  deputy  in  arresting  with- 
out warrant  where  grade  of  offense 
is  not  expressly  charged.     12-970. 


SICKNESS. 

JHity  of  master  to  care  for  servant  who 
is  stricken  or  falls  side  without 
fault  of  the  master.  12—909  (case 
p.  904). 


Liability  for  injury  due  to  sigt\al  guide^ 
post  or  **stlent  policeman**  in  street, 
12—382  (case  p.  328)  . 


SILENT   POLICEMEN. 

lAability  for  injury  due  to  presence  off 
in  street.    12—333  (case  p.  328)  . 

Judicial  notice  of  common  use  of  so- 
called  silent  policeman  at  street  in- 
tersections.   12-328. 


■♦•» 


SKIDDING. 

JBea  ipsa  loquitur  as  applied  to  aufont«- 
bile  accident  caused  by  skidding, 
12-668. 


SLANDER^ 

See  Libel  and  Slander. 


^♦» 


SLANDER  OF  TITLE. 


See  Libel  and  Slander. 


SLEEPINESS. 

Inattention  of  juror  because  of,  as 
ground  for  reversal  or  new  trial. 
12—663  (case  p,  668)  . 


SLEEPING  AND   CHAIB   CARS. 

Liability  of  parlor  car  cotnpany  for  in^ 
jury  to  passenger  by  articles  belong" 
ing  to  carrier  on  the  floor  or  in  the 
aisles.    12—1366  (case  p.  1361)  . 


♦^ 


SOFT  DRINKS. 


Validity   of  provision   for   revocation   of 
license  to  sell.    12-1428. 


SIDEWALKS. 

Prohibited  use  of  sidewalk,  as  affecting 
right  of  driver  of  vehicle  to  recover 
for  negligence.     12—468, 


SPEAKING  DEMURRER. 

Demurrer  based  on  extrinsic  facts  as  a 
speaking  demurrer.     12-1495. 


The  dash  in  each  dtatioii  stands  for  A.L.R. 
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SPECIFIC   PERFOBMANCE. 

Specific  performance  of  covenant  in  gas 
lease  to  furnish  free  gas  to  lessor. 
12-1398. 


♦♦ 


Violation  of  statute  or  ordinance  regu" 
lating,  aa  affecting  violator's  right 
to  recover  for  negligence.  12^-46S 
(case  p,  4&3) . 


STAIXIOK. 

Liability  of  official  state  veterinary  board 
who,  without  request,  attempts  to  test 
a  stallion  brought  into  the  state,  and 
negligently  kills  him  in  so  doing. 
12-729. 


STARE  DECISIS. 


See  Courts. 


STATE  COURTS. 

Following  Federal  decisions,  see  Courts. 


STATUTES. 

In  KeaeraL 

Review  of,  by  courts,  see  Courts. 

Exclusiveness      of      statutory      remedy. 
12-1172,  1412. 

VaUdity. 

Constitutionality    of    retrospective    laws, 

see  Constitutional  Law. 
Presumption  and  burden  of  proof  as  to 

validity,  see  Evidence. 

Declaratory  judgment  as  to  validHy  of 
statute.     12-^4. 


—  plurality  of  sabjeots. 

Validity  of  statute  which  deals  with  more 
than  one  subject  where  all  the  sub* 
jects  are  congruous  and  have  a  nat- 
ural connection  with,  or  are  germane 
to,  the  accomplishment  of  the  object 
of  the  statute.    12-1121. 

Cons  traction. 

Declaratory  judgment  construing  stat- 
ute.    12—S4. 

Avoiding  technical  construction  which 
will  defeat  plain  provisions  of  stat- 
ute.   12-605. 

Treating  later  statute  as  an  exception  to 
or  qualification  of  the  prior  one,  in 
case  of  apparent  conflict  in  two  stat- 
utes.   12-1373. 

Effect  of  contemporaneous  construction  of 
statute  where  its  repugnancy  to  the 
Constitution  is  apparent.     12-552. 

Giving  words  their  ordinary  meaning. 
12-931. 


^—' 


STIPUIiATED  DAMAGES. 


See  Damages. 


♦  •» 


STOCKHOUIERS. 


In  bank,  see  Banks. 
Incorporation     generally, 

TIONS. 


see    Corpora- 


storms. 

As   excuse   for   nonperformance   of  con- 
tract.   12-1270. 


#»» 


STRANGERS. 

To  contract,  right  of  action  on,  see  Par- 
ties. 


#»» 


STREET  RAITTI^rATS. 

As  carriers,  see  Carriers. 
Municipal   regulation  of,   see   Municipal 
Corporations. 


General   rule   as   to    sustaining   validity. 

12-26,  552. 
Effect  of  contemporaneous  construction  of 

statute  where  its  repugnancy  to  the 

Constitution  is  apparent.     12-552. 
Who    may    question    validity.      12-1121, 

1190. 

—  invalid  in  part. 

Effect  of  unconstitutional  provision  in 
tax  statute  allowing  special  exemp- 
tions to  holders  of  bank  stock. 
12-552. 

Partial  invalidity  of  workmen's  compen-      Validity  of,  see  Conspiracy. 

sation  Act.    12-1190.  Injunction  against,  see  Injunction. 
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SUBLEASE. 

See  Landlord  and  Tenant. 


SURGEONS. 

See  Physicians  and  Surgeons. 


SUBMISSION  OF  ISSUES. 


See  Trial. 


«#-^ 


SURPLUS. 

On  mortgage  foreclosure,  see  Mortgage. 


I  ^* 


SUBORNATION 

See  Perjury. 


vx. 


-♦-•- 


SUBROGATION. 

Bightf  on  theory  of  subrogation,  to  en- 
force  purchaser's  promise  to  pay 
mortgage  ichen  the  grantor  or  prom* 
isee  was  not  himself  liable,  12^ 
1629    (case  p.   1518). 

Sufficiency  of  complaint  against  remote 
assignees  of  mortgaged  property,  who 
assumed  payment  of  the  debt,  to  sup- 
port a  recovery  on  the  theory  of  sub- 
rogation.    12-1518. 


SUFFRAGE. 

Right  of,  see  Elections. 


-♦-^ 


SUMMARY  PROCEEDINGS. 

For  abatement  of  nuisance,  see  Nuisances. 


SUNSTROKE. 

Negligence  of  master  attempting  to  re- 
move servant  who  has  been  stricken 
by  the  heat.     12-904. 

Duty  of  master  to  render  aid  to  servant 
stricken  by  the  heat.    12-904. 

Judicial  notice  of  how  early  in  the  sum* 
mer  danger  of  sunstroke  begins. 
12-904. 


SUPPORT. 


Of  infants,  see  Infants. 


SUPREME   COURT   OF  THE  UNITED 

STATES. 

Jurisdiction  on  appeal,  see  Appeal  and 

Error. 
State   courts  following  decisions  of,  see 

Courts. 


SURPLUSAGE. 

In  indictment,  see  Indictment,  Era 
In  pleading,  see  Pleading. 


♦^ 


SUSPENSION. 

Of  attorney,  see  Attorneys. 


TAXES. 

In  general. 

As  to  license  generally,  see  License. 

Declaratory  Judgments  in  tax  matters, 
12'-90, 

Equality;  nnifermity. 

Permitting  holders  of  bank  stock  to  make 
deductions  from  the  value  of  their 
stock  which  are  not  allowed  to  other 
taxpayers.    12-552. 

■ 

Double  taxation. 

Taxation  of  chattels  and  conditional  sale 
contracts  or  title  retaining  notes  giv- 
en in  respect  of  them.  12—660 
(case  p.  662) . 

"Wbat  taxable. 

Question  of  public  policy  in  taxing  title 

retaining  notes  as  one  for  the  legrisla- 

ture.      12-552. 
Interest  of  lessee  in  lease.     12-552. 
Mere  option  contracts.    12-552. 
Taxability  of  title  retaining  note  which  is 

not  a  solvent  credit.     12-552. 
Balance  of  purchase  price  of  real  estate 

as  a  taxable  credit.    12-552. 

• 

Exemption!. 

Exemption  of  tnortgages  from  taxation 
as  inchuUng  contlitional  sale  con" 
tracts  or  title  retaining  notes  given 
in  respect  of  them,  12—600  (case 
p,   652). 

Resolving  doubt  with  respect  to  tax  ex- 
emption in  favor  of  taxation.  12-552. 
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Aisessment. 

Statutory  power  of  county  commissioner 
to  compel  county  assessor  to  make 
proper  assessments  of  property. 
12-652. 

Effect  of  custom  to  omit  certain  property. 
12-552. 

Who  mmt  pay. 

Liability  for  taxes  accruing  after  execu- 
tion of  contract  for, sale  of  land  and 
before  conveyance,  1 2-^4 11  (case 
p.  409). 

Including  tax  in  insurance  assessment 
or  premium,    12—765  (case  p.  75S)  . 

Ck>nstruction  of  agreement  between  ven« 
dor  and  purchaser  that  the  taxes  for 
a  certain  year  shall  be  prorated. 
12-931. 


♦  •» 


In  general,  see  Schools. 


♦  •» 


TEUBGRAPHS. 

Discrimination  by  telegraph  company  in 
respect  to  extension  of  credit, 
12—964    (case  p.  960)  . 

Right  of  one  telegraph  company  which, 
although  a  competitor  of  another,  de- 
livers some  messages  to  it  for  trans- 
mission, to  the  same  privilege  with 
respect  to  a  charge  account  that  is 
accorded  to  other  patrons.    12-960. 


"♦-^ 


TEIiEPHONES. 

Aclenotvledgment  or  oath  over  telephone, 

12—538    (case  p.  535)  , 
DisciHmination  by  telephone  company  in 

respect      of     extension      of     credit, 

12-964. 

4  >» 


TEBIPORART  INJUNCTION. 

See  Injunction. 


Necessity  of  Tceeping  tender  good  in 
equity,     12—938    (case  p,   931). 

Objection  that  tender  was  not  sufficient  as 
waiver  of  other  objection.     12-931. 

Necessity  that  direction  to  dismiss  a  fore- 
closure suit  on  reversal,  because  of 
tender  of  amount  due,  be  conditioned 
on  the  payment  of  such  tender. 
12-931. 


♦^ 


TERMINATION. 

Of  lease,  see  Landlord  and  Tenant. 
Of  relation  of  master  and   servant,  see 
Master  and  Servant. 


♦  ♦» 


See  Larceny. 


THIRD  PERSON. 

Enforcement  of  contract  by,  see  Parties. 

Liability  of  bailor  for  personal  injuries 
to  third  persons  due  to  defects  in 
the  subject  of  bailment,     12—195, 


TENANCY  IN  COBfMON. 


TIME. 

For  signing,  settling,  filing,  and  present- 
ing bill  of  particulars,  see  Appeal 
and  Error. 

For  performance  of  contract,  see  Con- 
tracts. 

Constitutionality  of  statute  regulating 
the  time  of  payment  of  xcages, 
12-612   (case  p.  605)  , 

Meaning  of  **by**  as  fixing  tinte  for  per- 
formance of  an  €ict  or  happening  of 
an  extent.     12—1168  (case  p^  1166), 

Right  of  mortgagor,  who,  in  conveying  the 
equity  of  redemption,  covenants  to 
pay  the  mortgage,  to  defeat  a  defi- 
ciency judgment  because  of  an  exten- 
sion of  the  mortgage  at  the  request 
of  persons  whom  the  mortgagee  sup- 
posed to  be  the  agents  of  the  mort- 
gagor.    12-1524. 


See  Cotenancy. 


-♦-•- 


TENANTS. 

See  Landlord  and  Tenant. 


TITIX. 

Cloud  on  title,  see  Cloud  on  Title. 
Slander  of  title,  see  Libel  and  Slander. 
Of  vendor  of  real  property,  see  Vendor 
AND  Purchaser. 
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declaratory  judgments  as  to  title  to  real 
or  personal  property.     12^^4i, 


TITXE  RETAINING  NOTES. 

Taxation  of  chattels  and  conditional  sale 
contracts    or    title    retaining    notes 
given  in  respect  of  them.     12^-666 
(case  p.  552) . 

Ab  a  chattel  mortgage.     12-552. 

Taxability  of  title  retaining  note  which 
is  not  a  solvent  credit.     12-652. 

Question  of  public  policy  in  taxing  title 
retaining  notes  as  one  for  the  legis- 
lature.   12-552. 


TORTS. 

Right  of  action  for,  generally,  see  Case. 
Liabilities  of  wife  for  husband's  torts,  see 

Husband  and  Wife. 
Injunction  against,  see  Injunction. 
Parent's  liability  for  torts  of  child,  see 

Parent  and  Child. 
Pleading  in  action  for,  see  Pleading. 


TOWN  PUUfNING. 

Cfmstitutiondlity  of  town  planning  stat* 
utes  or  ordinances.  12^679  (case 
p.  609). 


-#-•- 


Of  note,  see  Bills  and  Notes. 
Of  reversion  of  leased  premises,  see  Land- 
lord AND  Tenant. 


■♦-»' 


TRANSFERS. 

Power  of  public  service  commission  to  re- 
quire street  railway  company  whose 
rates  have  been  established  by  munic- 
ipal ordinance,  to  issue  transfers. 
12-737. 


TRANSITORY  ACTION. 


See  Venue. 


^•» 


TREASURER. 

Authority  of  treasurer  to  indorse  and 
transfer  eommercial  paper.  12'~135, 
143. 


Diseases  of,  see  Plant  Diseases. 


^•» 


TRESPASS. 

Liability  of  toife  for  trespass  by  hus» 
band.      12-^1477,   1485. 

Effect  of  verbal  abuse  to  change  one's 
status  from  licensee  or  invitee  to 
trespasser.     12—254   (ease  p.  251). 

Offensive  language  as  a  trespass.    12-25L 
Lessee  of  one   tenant  in  common   by  a 
•  lease  in  which  the  other  tenants  did 
not  join  as  a  trespasser  as  to  such 
other  tenants.    12-819. 
Necessity  of  pleading  justification  as  de- 
fense.   12-251. 


TRIAL. 

New  trial,  see  New  Trial. 
Place  of,  see  Venue. 
Witnesses,  see  Witnesses. 

Argument  of  oonnsel. 

Necessity  for  objection  to  misconduct  of 
counsel  in  argument  to  jury.  12-1007. 

Statement  by  prosecutor  that  he  had  been 
instructed  by  the  court  to  have  ac- 
cused examined  as  to  his  sanity,  Vrhere 
the  record  does  not  show  such  an 
order.    12-658. 

Objections  and  exceptions. 

Consideration  of,  on  appeal,  see  Appeal 
AND  Error. 

Submission  of  issues. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Questions  for  Jury. 

Question  whether  intoxication  was  of  such 
a  character  and  extent  as  to  render 
one  accused  of  murder  incapable  of 
forming  a  design  to  effect  death. 
12-839.  ' 

Knowledge  by  owner  of  property  sent  to 
a  particular  plant  for  cold  storage 
that  it  was  stored  in  another  plant. 
12-1316. 

Gross  negligence  of  gratuitous  bailee. 
12-216. 

Negligence  of  landlord  in  removing  build- 
ing adjoining  that  in  possession  of 
tenant.    12-155. 

Taking  ease  from  Jury. 

General  rule  as  to.     12-1487. 

—  nonsuit. 

Duty  to  grant  nonsuit  where  evidence  is 
so  unsubstantial  that  the  court  would 
feel  compelled  to  set  aside  a  verdict 
if  one  should  be  returned  for  plain- 
tiff.    12-1487. 
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—>  direction  of  verdict. 

Prejudicial  error  as  to,  see  Appeal  anu 
Error. 

Necessity  of  stating  to  jury  the  reasons 
for  directing  a  verdict.     12-766. 

Reasons  given  by  a  judge  for  directing 
a  verdict  as  the  basis  for  an  appeaL 
12-766. 

Instraotions, 

Prejudicial  error  as  to,  see  Appeal  and 

Error. 

Sufficiency  of  objection  to.    12-1361. 

Reviewability  of  questions  as  to  instruc- 
tions.   12-1007. 

Refusal  of  instructions  the  substance  of 
which  is 'given  elsewhere.     12-1007. 

Duty  of  court  to  cover  in  instructions  in 
prosecution  for  murder,  fact  that  the 
malice  necessary  to  guilt  must  have 
been  without  legal  justification  or  ex- 
cuse.    12-658. 

Duty  to  give  charge  on  circumstantial 
evidence.     12-597. 

Duty  to  instruct  on  manslaughter,  on  trial 
for  murder.     12-658* 

Sufficiency  of  instruction  defining  reason- 
able doubt.    12-798. 

Instruction  as  to  effect  of  act  of  God  on 
liability  for  nonperformance  of  con- 
tract.    12-1270. 

Definition  of  larceny.     12-798. 

Definition  of  malice  in  homicide  case. 
12-658. 


Following  trust  properly. 

Trust  fund  doctrine  in  case  of  insolvent 
corporation,  see  Corporations. 

Right  of  beneficial  ovmer  to  recover 
property  or  funds  transferred  by 
trustee  or  fiduciary  to  pay  or  secure 
his  own  antecedent  indehtedness, 
12-^104:8    (case  p,  1040) . 

Effect  of  intermingling  by  a  trustee  of  his 
own  money  with  that  of  the  benefi- 
ciary in  a  bank  account.    12—1040. 

Effect  of  deposit  by  trustee  of  trust  funds 
in  the  name  of  his  wife.    12-1040. 

Right  of  bank  which  never  gave  a  trustee 
any  credit  on  the  strength  of  his 
deposit  of  trust  funds,  to  set  off  an 
indebtedness  of  the  trustee  to  it 
against  the  claim  of  the  beneficiary  to 
the  deposit.     12-1040. 

Effect  of  motive  of  trustee  who  has  de- 
posited trust  funds  in  his  own  bank 
account  and  drawn  them  out  for  his 
own  purpose,  in  restoring  them,  upon 
the  right  of  the  beneficiary  to  follow 
them.    12-1040. 


TRxrrsL 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


I 


-#-•- 


TROVER  ANB  GOKV£RSIOM. 

Liability  of  tvife  for  conversion  by  h%*s* 
band,     12'-'14:08,    1480, 


UNAVOIDABIiE  ACCIDBIfT. 

Necessity  that  an  accident  to  be  unavoid- 
able, be  free  from  human  agency. 
12-665. 


TRUCKMEN  AND  DRAYMEN. 

Validity  of  statute  or  ordinance  in  rela- 
Hon  to  moving  vans  and  moving  op- 
eratiotis,      12—499    (case  p.    495) . 


-•-♦« 


♦  •» 


UNDERTAKING. 


On  appeal,  see  Appeal  and  Error. 


TRUSTS. 

In  general. 

Declaration  of  rights  or  declaratory 
judgments  in  reaped  of  trusts. 
12^70, 

Investments  by  trustee. 

Right  of  trustee  to  invest  trust  funds  in 
stock  of  private  corporation.  12-^674 
(case  p.  609) . 


UNIFORMITY. 

In  grant  of  license,  see  License. 
In  taxation,  see  Taxes. 


UNITED    STATES   SUPREME    COURT. 


General  rule  as  to  trustee's  duty  in  invest-  Jurisdiction  on  appeal,  see  Appeal  and 
ing  trust  funds.    12-569.  Error.  • 

Elimination  of  element  of  speculation  in  State*  court    following   decisions    of, 
investments.     12-569.  Courts. 
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Leaving  part  of  loan  on  deposit  ttdth 
lender  as  usury,  12^1422  (case  p. 
1412) 

What  are  the  elements  of  usury.    12-1412. 

Binding  e£fect  of  guaranty  by  an  individ- 
ual, of  a  usurious  contract  of  a  cor- 
poration, which  cannot  defend  on  the 
ground  of  usury.    12-363. 

Ayailability  as  a  counterclaim  in  an  ac- 
tion to  recover  the  loan,  of  the  penalty 
for  exaction  of  excessive  interest  by 
a  national  bank.     12-1412. 

Necessity  of  bringing  independent  action 
to  recover  penalty  for  exaction  of  ex- 
cessive interest  by  a  national  bank. 
12-1412. 

Duty  of  state  courts  to  follow  decisions 
of  Supreme  Court  of  the  United 
States  as  to  method  of  enforcing  the 
penalty  for  usury  by  a  national  bank. 
12-1412. 


Liahility  for  taxes  accruing  after  exeou* 
tion  of  contract  for  sale  of  land  and 
before  conveyance.  12^411  (case 
p.  409). 

Balance  of  purchase  price  of  real  estate 
as  a  taxable  creait.     12-552. 

Construction  of  agreement  between  vendor 
and  purchaser  that  the  taxes  for  a 
certain  year  shall  be  prorated. 
12-931. 


■♦-»- 


VENUE. 

Venue  of  action  against  sheriffs  of  two 
counties  for' a  joint  tort  of  false  ar- 
rest and  imprisonment.    12-d70. 


^♦» 


VERBAX  ABUSE. 


^♦» 


VACATION. 

Of  judgment,  see  Judgment. 


-^-—^ 


VANS. 

See  Truckmen  and  Draymen. 


VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence. 

Between  allegations  of  indictment  and 
proof,  see  Indictment,  etc. 


Effect  of,  to  change  one's  status  from 
licensee  or  invitee  to  trespasser. 
12^254    (case  p.  2S1). 


VERDICT. 

Direction  of,  see  Trial. 


VETERINART. 

Liability  of  official  state  veterinary  board 
who,  without  request,  attempts  to  test 
a  stallion  brought  into  the  state,  and 
negligently  kills  him  in  so  doing. 
12-729. 


^•» 


VEGETATION. 

Diseases  of,  see  Plant  Diseases. 


■♦-»- 


VICE  PRESIDENT. 

Authority  of  vice  president  of  corpora' 
tion  to  indorse  and  transfer  commer- 
cial paper.     12^-134,  139. 


See  also  Automobiles;  Truckmen  and 
Draymen. 

Violation  of  statute  or  ordinance  regU' 
lating  movement  of,  as  affecting 
violator's  right  to  recover  for  negli^ 
gence.     12^-468    (case  p.  433). 


VENDOR  AND  PURCHASER, 


Change  of  physical  conditions  on  prop- 
erty of  landlord  other'  than  that 
leased,  affecting  the  view  of  the 
leased  premises,     12—163. 


VIOLATION  OF  LAW. 


Rights  and  liabilities  of  purchaser  of  land  Violation  of  statute  or  ordinance  regu- 
subject  to  mortgage,  see  Mortqage.  IcUing  movement  of  vehicles  as  af- 

fecting   violatoT^s    right    to    recover 

Declaratory  judgment  as  to  title  to  real  for    negligence,      12—46S     (case    p. 

property,     12—S4.  453) . 
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Effect  of  liahility  under  Federal  £m- 
ployers*  Liability  Act,  of  violation  of 
state  statutes  or  ordinances. 
12-099. 

Violation  of  statute  or  ordinance  in  reUi' 
tion  to  explosives  as  ground  of  ac- 
tion in  favftr  of  one  injured  in  per- 
son  or  property  hy  0xpJosion. 
12-1309    (case  p.   1297). 


VOLUNTARINESS. 

Of  statements  made  by  accused.    12-798. 


VOLtlNTART    PARTITION. 


See  Partition. 


"♦-^ 


VOTERS. 


See  Elections. 


^•» 


WAGES. 

See  Master  and  Servant. 


Bringing  action  for  price  as  waiver  by 
conditional  vendor  of  right  to  re^ 
claim  property.  12—603  (case  p* 
600). 

Of  forfeiture  of  lease  by  tenant.    12-819. 
Of  objections  to  tender.    12-931. 


WATERS. 

Diversion;  overflo^r. 

Liability  of  one  who  diverts  stream,  into 
new  channel  for  overflow.  12—187 
(case  p.   179) . 

Public  water  supply. 

DisciHmination   in   respect   to    extension 
of  credit.     12—909. 


«e-^ 


WAXED  FLOOR. 


Liability  of  property  owner  for  injury  to 
truest  who  falls  upon  an  unfastened 
rug  laid  upon  a  waxed  floor.    12-982. 


♦  ♦» 


Weather  conditions  as  excuse  for  nonper- 
formance of  contract.    12-1270. 


♦  •» 


WEEDS. 

Constitutionality  of  statute^  requiring 
destruction  of  noxious  weeds. 
12-1143. 


WILD  ANIMALS. 


See  Animals. 


WILLS. 


WAREHOUSEMEN. 

Liability  for  loss  of  or  injury  to  goods 
kept  at  place  other  than  that  orig- 
inally intended.  12—1322  (case  p. 
1310). 

Question  for  jury  whether  owner  of  prop- 
erty sent  to  particular  cold  storage 
plant  knew  that  it  was  stored  in 
another  plant  and  ratified  such  stor- 
ing.   12-1316. 


WASTE. 


Liability  of  wife  for  iraste  committed  hy 
husband.      12—1401. 


Matters  concerning  executors  and  admin- 
istrators, see  Executors  and  Ad- 
ministrators. 

Probate;  contests. 

Sufficiency  of  testimony  of  handwriting 
experts  that  will  offered  for  probate 
is  a  forgery,  to  overturn  testimony  of 
subscribing  witnesses  that  they  saw 
the  will  executed.    12-199. 

Presumption  that  subscribing  witnesses  to 

.  will  told  the  truth  in  testifying  that 

they  saw  the  will  executed.     12-199. 

Sufficiency  of  evidence  to  show  that  will 
offered  for  probate  was  a  forgery. 
12-199. 

Sufficiency  of  circumstances  showing  that 
subscribing  witnesses  testified  false- 
ly that  will  had  been  duly  executed,  to 
justify  rejection  of  the  will  without 
direct  proof  impeaching  them.  12-199. 
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Coiietritetio]i« 

Declaration  of  rights  or  declaratory 
judgments  as  to  construction  of 
wills.     12--78. 

Who  may  taket 

Declaratory  judgments  as  to  who  are 
entitled  to  take  under  will,     12-^78, 

What  property  paeses. 

What  included  in  devise  of  **house,** 
**d%oelling  house,"  or  the  like. 
12^2170    (case  p.    1172). 

Inconsistency  between  general  and  specific 
description  of  property.    12-1172. 

Devise  of  unnumbered  part  of  city  lot, 
describing  it  by  the  number  of  a 
house  upon  it  and  the  name  of  the 
street  on  which  it  fronts,  and  calling 
the  *  property  a  "house  and  lot." 
12-1172. 

Election. 

Prosecution  of  suit  in  >vhich  title  to  prop- 
erty is  claimed  by  inheritance  and 
under  an  alleged  trust,  as  an  elec- 
tion not  to  take  title  under  the  provi- 
sions of  the  wUl.    12-1172. 


WITNESSES. 

Opinions  and  conclusions  of,  see  Evidence. 

Competenoy. 

Of  expert  witness,  see  Evidence. 

Competency  of  witness  to  testify  as  to 
custom  in  particular  city  to  fasten 
oriental  rugs  to  floor,  where  he  admits 
that  he  is  not  familiar  with  the  lay- 
ing of  rugs  in  that  city.    12-982. 

CroM-ezaminatioii. 

Waiver  of  error  of  trial  judge  in  interro- 
gating witnesses  by  failure  to  raise 
the  question  in  a  motion  for  new  trial. 
12-267. 


Act  of  God.     12-1270;  12-179  note. 

Agency  by  estoppMsl.     12-113  note. 

Apparent  authority.    12-112  note. 

Assignable  lease.    12-652. 

Authority  by  estoppel.     12-113  note. 

Bawdyhoiise.    12-529  note. 

Brothel.     12-630  note. 

By.    12-1168  note. 

Cashier.    12-597. 

Clerk.     12-597. 

Collateral  attack.     12-1157. 

Contract  against  public  policy.     12-469 

Dwelling  house.    12-1179  note. 

Gross  negligence.    12-238. 

Guardian.    12-1146. 

House.     12-1179  note. 

Implied  authority.    12-112  note. 

Larceny.    12-798. 

Lease.    12-819. 

Malice.    12-658,  1227. 

Mandate.    12-216. 

Moot  case.    12-26. 

Ordinary  flood.    12-179. 

Penalty.     12-605. 

Public  policy.    12-1240. 

Reasonable  doubt.    12-798. 

Unreasonable   rates.     12-390. 


WORKMEN'S  COMPEMSATIOM. 

Applicability  of  state  WorTcmen's  Com- 
pensation  Acts  to  actions  under  the 
Federal  Employers*  Liability  Act, 
12^G07. 

Effect  of  bringing  action  under  state 
compensation  act  to  bar  subseqtient 
action  under  Federal  Em^ployers*  Lia- 
bility  Act,  or  vice  versa.      12''709. 

Constitutionality  of  provisions  of  Work' 
men's  Compensation  Acts,  which  are 
limited  to  residents  of  the  state. 
12-1207    (case  p.   1190). 

Question  whether  parent  is  under  obliga- 
tion to  support  his  twenty-year  old 
son  within  meaning  of  compensation 
act  where  son  has  enlisted  in  the  mil- 
itary service.     12-924. 

Right  of  state  to  extend  the  provisions  of 
a  compensation  act  to  residents  work- 
ing abroad,  under  contracts  entered 
into  within  the  state.     12-1190. 

Partial  invalidity  of  Workmen's  Compen- 
sation Act.     12-1190. 


WOMEK. 

Conferring  right  to  suffrage  upon 
women  as  qualifying  them  as  jurors. 
12S26   (case  p.  620) . 


WORDS  AND  PHRASES. 

Meaning  of  words  used  in  statute,  see 
Statutes. 

Accident.    12-1409  note. 


WORSHIP. 

Disturbing     worship,      see 
Meeting. 


Disturbing 


■♦-»' 


Constitutionality  of  statute   for   protcc' 
tion  of  vegetation  against.    12—1139. 


The  dasli  in  each  eltation  itands  for  A.L.R. 


